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COURT  RULES 


SUPREME  COURT  OF  CALIFORNIA 


Rules  Governing  Petitions  frtmi  Persons  Twice  Convicted  o{  Fdony  Under 
Section  1,  Article  VII,  of  the  Constitution. 


Tbe  JoBtlcefl  of  the  Supreme  Court  will 
bereafter  reontie  all  persoDB  who  bave  bem 
twice  oonTlcted  of  felony  to  oomply  wltii 
tbe  following  rales  In  presenting  their  peti- 
tions for  a  recommendation  by  the  Justices 
tm  the  granting  of  a  pardon  or  ennmnta- 
tlott  of  sentence. 


There  shall  be  filed  by  or  on  behalf  of  the 
person  seeking  gnch  recommendation  a  peti- 
tion in  writing  setting  forth  tbe  grounds  np- 
•on  which  he  clainui  the  pardon  or  commuta- 
tion. Such  petition  must  be  accompanied 
by  proof  that  copies  thereof  have  been  served 
upon  the  judge  of  the  superior  court  and  the 
district  attorney  of  the  county  in  which  the 
last  conviction  of  the  petitioner  was  had,  and 
also  by  proof  that  notice  of  said  intended  ap- 
plication has  been  published  in  a  dally  paper 
of  said  county  for  ten  days  prior  to  the  fil- 
ing of  the  petition.  If  no  daily  paper  is  pab- 
iished  in  the  county  the  notice  must  be  pub- 
lished in  two  Buccessive  issues  of  a  weekly 
paper.  If  no  paper  Is  published  in  the  coun- 
ty the  notice  must  be  posted  at  the  court 
boose  and  at  the  post  office  of  the  county 
seat  for  two  weeks. 

IL 

There  shall  be  filed  with  the  petition  a 
typewritten  copy  of  the  evidence  upon  which 


said  last  amvlction  was  bad  If  any  written 
traiucript  of  auch  erldaice  is  in  ocistenc^ 
proTlded  that  U  there  was  an  appeal  from 
aald  conTit^on  upon  a  bill  of  exceptions 
riMwli^c  tbe  subBtance  <a  tbe  evidence— a 
ocwy  of  the  traiucript  of  the  recwd  may  be 
used  or  referred  to.  If  there  was  no  Rppetd, 
a  copy  of  the  transoipt  of  the  official  rqwrt- 
er'a  notes,  certifled  by  tiw  county  clerk, 
must  be  furnished,  if  a  transcript  is  on  file. 
If  not  there  must  be  a  statement  of  the  sub- 
stance of  tbe  evidence  accompanied  by  proof 
of  service  of  such  statemoit  on  tbe  Judge  of 
tbe  superior  court  and  the  district  attorney 
of  the  county  in  which  the  conviction  was 
had.  If  any  affldarits  as  to  newly  discover- 
ed evidence  or  other  new  matters  are  pre- 
smted  In  support  of  the  petition,  ^oot  of 
similar  service  must  be  made. 

IIL 

There  must  also  be  presented  with  the 
application  a  duly  certified  copy  of  tbe  peti- 
tioner's prison  record  under  his  last  and  aU 
prior  convictions,  as  well  as  a  statement  at 
the  time  and  place  of  such  convictions. 

W.  H.  BEATTY,  a  J. 

LUCIEN  SHAW,  J. 

M.  C.  8LOS3,  J. 

F.  W.  HEN3BAW,  J. 

W.  O.  LOBIGAN,  J. 
Adopted  August  28,  1007. 
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05  Idaho.  «.  71) 

wrrrssiBERQ     northern  idaho 

PINE  LCHBEB  CO.,  Limited 
(BICHABDS,  IntcrreiMT). 
(Snpreme  Court  of  Idaho.  Nor.  29, 1912.  On 
Behearinc,  AprU  U,  1918.) 

1.  APPKAL  ARD  BUOB  (I  1011*)— nHMHO»- 

OoNFUCTiNO  Evidence. 

Where  a  contract  ii  made  between  N.  L  P. 
L.  Co.  and  R.,  whereby  R.  agrees  to  advance 
m<ner  to  said  company  to  be  need  by  the  com* 
pany  in  ita  boainesa  of  manafacturing  lum- 
ber and  the  deliver;  of  Ion  and  lumber  to  R., 
and  an  action  ti  brought  by  W.,  a  creditor  of 
the  N.  I.  P.  U  Co.,  to  recover  a  debt,  and  a 
receiver  la  appohited,  and  R.  intervenes  and 
eats  ap  the  advances  he  has  made  and  claims 
a  lien  opon  said  property  taken  possessioD  of 
by  the  receiver,  ander  a  contract,  and  in  the 
trial  of  the  case  the  conrt  finds  that  the  com- 
pany ia  in  no  way  indebted  to  R.  and  denies 
the  Ueo,  and  there  ia  a  conflict  in  the  evidence, 
this  coart  will  not  reverse  the  action  of  the 
trial  conrt 

[Ed.  Note.— For  other  caaea.  aeo  Anwal  and 
Error.  Gent  Dig.  H  8988-Ki89;  Dea  Dly.  I 
Km.*]' 

6  Logs  and  LoooiifO  (|  83*)— Ijeh  toi  Ad- 
vances—Sufficiknct  OT  EVIDEKCK. 

Evidence  In  thia  case  examined,  and  itU 
to  he  anffidmt  to  aoataln  the  findinca  and  jndg- 
■lent  of  the  trial  coort, 

[Ed.  Note.— For  other  caaea,  sea  Lon  and 
Logging,  Cent.  Dif.  H  89-108;  Dee.  Olg.  | 
33.  •] 

On  Rehearing. 

&  Appbai,  ahd  Bbboi  (I  886*)— RsBEABina 
—New  Pabtt. 

Where  the  trial  court  makes  findings  upon 
all  the  issties  in  the  caae  and  enters  jadgmeot, 
and  upon  appeal  the  findings  and  Judgment  are 
affirmed,  and  a  rehearing  la  granted  in  thia 
court,  and  upon  the  rehearing  the  appellant 
oontOkdB  that  a  new  trial  should  be  granted, 
and  thst  a  new  party  be  made  a  party  defend- 
ant and  brongbt  into  the  ease  by  proper  serv- 
ice, and  it  appears  from  the  record  filed  on 
appeal  that  the  subject-matter  alleged  is  the 
application  to  have  a  new  party  brought  in 
was  not  involved  in  the  case  appealed  and  de- 
cided In  the  former  opinion,  such  opinion  will 
be  alfirmed  and  a  new  trial  will  be  denied. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
^oj^  Cent  Dir.  SI  3241-3243;  Dee.  Dig.  I 

Appeal  from  Dlatrlct  Court,  Kootenai 
County;  John  If.  Flynn,  Judge. 

Action  b7  WUHsm  Wittenberg  against  the 
Kortbem  Idaho  Pine  Lumber  Company,  Lim- 


ited, and  Harry  A.  Richards  Interrenaa. 

From  the  Judgment  uid  denial  <UC  new  trial. 
Intervener  appeala.  Affirmed,  and  new  trial 

denied  on  rehearini^ 

John  P.  Gray  and  Frank  hL  hfcOarthy, 
both  of  Cceur  d'Alene,  for  appelant  Elder 
ft  Elder,  of  Ccenr  d'Alene^  for  respondent  re- 
ceiver. O.  H.  Potta.  of  Ooeiir  d'Alm  tot  M- 
apondent  Wltteid>erfr 

STEWART.  C.  J.  This  action  waa  Insti- 
tuted in  tile  district  court  of  Kootenai  ooon- 
ty  by  William  Wittenberg  agalnat  the  North- 
ern Idaho  Finq  Lumber  Company,  Ltmited,  a 
oorporfttiUm,  ]k»,in^Ter  the  amount  doe  on 
two  promissory  notes  and  for  the  purpose  of 
having  a  recover  appointed  to  take  charge, 
of  the  prc4>erl7  owned  and  possessed  the 
company.  The  suit  is  foonded  on  two  pronir 
lasory.  no  tea,  the  first  of  which  is  dated  ICay 
20^  1907,  for  the  sum  of  $750,  dne  In  six 
montlu,  payable  to  F.  T.  Gan^  and  dgned 
1^  the  Northern  Idaho  Pine  Lunber  Com- 
pany. Limited,  and  Indorsed,  **Pay  to  Wil- 
liam Wittenberg.  F.  T.  Gamp."  The  second 
note  is  dated  June  1,  1907,  for  Ou  sum  of 
14,000,  and  is  payable  to  WlUlam  Witten- 
berg, and  cxecnted  by  the  aame  company, 
and  Indorsed,  '*|2,000,  March  12,  1911.'*  The 
complaint  also  alleges  that  andi  notes  are 
due  and  have  not  been  paid,  and  asks  Judg- 
ment 

The  ccanplalnt,  In  addition  to  the  above  al- 
legatlmis,  sets  fbrth  the  facta  upon  which 
a  rec^rw  Is  asked  to  be  appointed  to  take 
charge  of  the  property  of  the  NorOiern  Ida- 
bo  Pine  Lumber  Company.  The  grounds  al- 
leged for  the  app<dnta)ent  of  such  receiver  in 
brief  are:  That  the  sawmill  owned  1^  the 
company  was  destroyed  by  fire,  and  that  the 
insurance  upon  said  property  had  hem  paid 
to  one  Harry  A.  Richards  and  applied  on 
his  own  personal  account,  and  had  not  been 
applied  to  the  payment  of  creditors  of  the 
company,  and  that  mortgages  have  been  giv- 
en upon  the  property  of  the  company,  and 
debts  created,  and  that  8u<di  company  Is  In- 
aolveut ;  that  the  president  and  secretary  of 
the  company  and  Harry  A.  Richards  have 
conspired  together  for  the  purpose  of  plac- 
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iDg  aU  the  property  and  assets  of  the  com- 
pany in  the  possession  of  JUchards  for  the 
purpose  of  defrauding  the  plaintiff  and  oth- 
er creditors.  An  affidavit  was  also  filed  sup- 
porting the  allegations  of  the  complaint,  and 
npon  the  hearing  the  court  appointed  George 
Ott  recover  of  the  company,  on  the  24tfa  of 
August  1911,  and  the  receiver  qualified  ,  and 
took  possession  of  the  assets  and  property 
which  he  found  located  at  the  place  where 
the  defendant  company  was  doing  business. 
Thereafter  the  receiver  filed  an  answer  to 
the  complaint  In  intervention,  and  in  such 
answer  denied  any  right,  titl^  or  Interest  of 
Bicbards  In  or  to  said  iwoperty.  A  petition 
in  interrentloo  was  filed  in  said  cause  by 
Harry  A.  Bldiarda,  the  appellant,  and  in 
this  petition  Ridkarda  seta  forth  that  on  the 
26th  of  January,  1910,  he  made  a  contract 
with  the  hmiber  company,  under  tte  terms 
of  which  be  was  to  make  advances  to  said 
company  of  siuna  of  ukhi^  as  required  by 
the  aHupony  In  the  oondoct  of  Its  Imatness, 
and  In  pursuance  of  tlie  terms  and  condi- 
tions of  the  contract  took  possession  of  the 
proper^  conv^ed  thosby,  and  sold  and  dis- 
posed of  such  property  as  partial  payments 
of  advances,  befo»  the  rights  of  oreditora 
of  the  compaiv  attached.  'In  accordance 
with  such  contract,  betweoi'  the  26th  of 
June,  1910,  and  the  29th  of  August,  1911,  he 
advanced,  on  of  deftodant,  the  sum 

of  $32,211 ;  that  he  lec^ved  firom  the  sales 
of  lumber  and  other  timber  inroducts  $9,566.- 
47,  whidi  amount  ma  credited  iQwn  the  ad- 
vances made;  that  on  the  2Sd  of  August, 
1911,  the  defendant  was  Indebted  to  said 
Blchords  in  the  snm  of  $22,644.53,  and  that 
at  sudi  tUnes  he  held  invoices  for  goods 
which  were  then  on  the  premises  of  defend- 
ant, and  the  Indebtedness  was  in  the  nature 
of  advances;  that  during  said  periods  of 
time  lie  was  In  posseasion  of  and  entitled  to 
the  possession  of  all  the  white  pine  and 
western  jdne  No.  4  and  other  pine  and  lum- 
ber  and  logs  afloat  In  tike  river,  and  had  the 
right  to  alter  xtpoa  the  premises  of  d^endant 
and  to  remove  any  and  all  of  said  lumtier 
and  logs  and  to  dSspoae  of  the  same  in  ac- 
cordance with  the  contract,  together  with 
the  right  to  sell  and  dispose  of  all  lumber  in 
pile  In  the  yards  of  the  defendant  and  all 
logs,  together  with  all  unfinished  lumber 
products,  and  apply  the  same  npon  advances ; 
that  all  the  money  advanced  was  used  In  the 
business  of  acquiring  said  property  describ- 
ed In  the  contract ;  that  all  the  property  tak- 
ax  possession  of  by  the  receiver  was  acquir- 
ed by  the  company  by  reason  of  such  ad- 
vances, and  that  the  receiver  was  so  inform- 
ed at  the  time  he  took  such  possession ;  that 
the  petitioner  in  intervention  claimed  the 
right,  title,  and  interest  in  and  to  said  prop- 
erty by  reason  of  his  contract ;  that  the  pos- 
session of  the  recover  was  unlawful  and 
ii^Uy  without  tight  i  that  the  value  of 
said  vm^tj  la  about  fU^OOOi  Otba  fbcts 


are  alleged  in  the  application  for  intwven- 
Uon,  but  they  are  not  matwlal  opon  the 
consideration  of  tlie  questions  presented  i^on 
appeal. 

The  complaint  in  intervention  was  permit- 
ted, and  the  facte  alleged  in  the  answer 
made  by  the  Intoprener  tp  the  comjdalnt 
were  substantially  .in  the  language  of  the 
applicatton  of  the  petition  in  intervention,  as 
above  referred  to  The  recover  also  filed 
an  answier.to ,the  complaint  In  intervention, 
and  dolled  the  material  all^tkms  of  the 
complaint  in  IntwventUm.  The  plOlntUf  also 
filed  an  answer,  denying  the  allegations  of 
the  complaint  In  intervention.  Upon  these 
issues  the  cause  was  tried  to  the  court,  and 
findings  of  fact  and  conelualons  of  law  wwe 
made  In  Oltot  of  the  reoeivor,  and  it  was 
decreed  that  the  intervener,  Harry  A.  Bicb- 
ards, had  no  lien  upon  the  pn^rty  of  the 
Nortliern  Idaho  Fine  Lumber  Company,  lim- 
ited.  In  the  possession  of  the  recover,  and 
that  said  intervener  Is  estoived  from  assert- 
ing or  claiming  any  lloi  npon  the  property 
of  the  defendant  cmnpany,  or  any  portton 
thereof  In  the  possession  of  the  recover.  A 
motion  for  a  new  trial  was  made  and  over- 
ruled, and  this  appeal  Is  from  the  JndgnKot 
and  firom  the  order  orermllng  a  motion  for 
a  new  trial 

[1,2]  Bfany  errors  are  assigned,  but  tlie 
principal  argummt  of  counsel  for  appellant: 
is  based  wholly  npon  the  pmpotltion  wheth- 
et,  nnder  the  evidenee,  the  appelant  la  en- 
titled to  an  eq:uitat>le  lien  against  tht  prop- 
erty  Involved  and  taken  poesession  ot  by  the 
receiver,  and  whether  he  has  power  to  take 
possessloo  of  such  property  and  sell  and  dis- 
pose of  the  same  snd  apply  the  proceeds 
thereof  in  paymoit  of  sums  due  him  for  ad- 
vances made  vnder  the  terms  of  the  contract 
entered  into  between  Harry  A.  Blchords  and 
the  Northern  Idaho  Pine  Lumbtf  Company. 

The  court  found  that  cm  the  26tb  day  of 
January,  1910,  the  Northern  Idaho  Pine  Lum- 
ber Company,  limited,  had  a  large  lumber 
manufacturing  plant  situated  at  Lane  In  the 
county  of  Kootenai,  Idaho,  at  which  place 
was  also  located  many  of  ite  tangible  assete ; 
that  it  contlnned  Ito  lumbw  manufiicturlng 
operations  subsequent  to  said  date  and  up 
to  the  m<Hith  of  December,  1910,  and  carried 
on  a  large  and  extensive  buBinees  in  the 
manufacture  of'  lumber  and  in  buying  and 
handling  lumber  products  for  manufacture; 
that  on  the  26th  day  of  January,  1910,  Bleb* 
ards  and  the  lumber  company  entered  into 
a  certain  contract,  under  the  terms  of  which 
Richards  advanced  to  the  company  large 
sums  of  money;  that  he  did  not  ai^^  all  ot 
the  proceeds  of  the  sales  of  lumber  under 
said  contract  In  payment  of  the  advances 
made  by  blm  to  said  company^  that  all  of 
the  logs  and  lumber  mentioned  In  the  con- 
tract remained  in  the  possession  of  the  com- 
pany, and  car  load  shlpmrats  were  made 
from  time  to  time  on  tiw  ordw  oC  Blchards 


Digitized  by 


tdaho) 


WITTENBERa  t.  NORTHERN  IDAHO  PINE  I.UMBER  00. 


a 


to  the  Tana  City  Lomber  Comp&ny,  and  th&t 
Kiebarda  never  took  posaeflBlon  of  the  jtrop* 
erty  described  In  Uie  contract  before  the 
Tlgbts  ot  credUws  of  the-  company  or  third 
persons  attached;  that  Bldbards,  between  the 
26th  day  of  Jannaiy.  1920,  and  the  Sath  day 
of  Angast,  1911,  advaneed  to  the  company' 
the  sum  of  918»711.  and  durlnf  niA  time  he 
credited  to  the  company,  from  the  proceeds 
of  aatee  of  lumber  ahipped  to  Um  under  said 
contract,  tl»  aiim  Qt  $&fiBM7;  that  the  com- 
pany ie  entitled  to  credit  for*  can  afalMwd 
to  the  Falla  City  Lumber  Ctnupany  oa  JtS/^ 
ards'  order;  that  tlie  company  ia  entitled 
to  cTddit  for  numerooa  car  loiLda  of  ahlp> 
Bents  of  Inmber  made  on  bfa  order  under 
said  contract,  for  which  Richards  tailed  to 
allow  the  company  credit;  that  22  car  loads 
of  lumber  were  ahipped  under  said  contract 
In  May,  June^  and  July,  1911,  to  Blcharda, 
An-  whldi  he  failed  to  sive  defudant  credit, 
and  that  Inmber  to  the  value  of  at  least  ¥18>- 
«10.1S  waa  ehipped  to  the  Falla  Gity  Lumber 
ODmpany  under  the  order  (tf  RV^^rdw,  which 
has  nerer  beoi  credited  to  advanoee  made 
under  aald  omtract;  that  the  aooonntB  ot 
Richards  and  the  Falls  City  Lnmber  Compa- 
ny were  so  intermingled  and  confoeed  by 
Rtetards  and  under  his  orders  that  it  was 
his  dnt7  to  make  complete  showing  as  to 
the  whole  tranaactiim;  that  the  total  amount 
of  money  advanced  by  Richards  to  the  com- 
pany woe  $82,211 ;  that  fS,000  was  advanced 
on  what  waa  termed  the  "tie"  contract,  and 
waa  swarate  from  the  contract  sued  npon; 
that  $fi,000  of  this  waa  advanced  on  the  cut 
ot  1908.  and  is  not  a  proper  claim  under  the 
contract  sued  on;  that  Blcharda  waa  never 
In  the  possession  or  entitled  to  the  posses- 
slon  of  the  lumber  in  pUea  in  the  yards  of 
the  company  and  never  in  possession  or  en- 
titled to  the  possession  ot  ttxo  Itunber  In  the 
shop  or  in  the  cars  or  manufactured  at  the 
Inmber  manufacturing  plant,  and  was  never 
entitled  to  the  possession  of  the  logs,  or  any 
ot  the  logs,  belonging  to  the  company;  that 
the  money  received  by  Rlidiards  was  used  In 
the  bnslnea  of  the  company;  that  the  com- 
pany never  dedicated  the  property  owned 
by  the  company  or  the  proceeds  of  the  same 
to  the  payment  of  advances  made  by  Rich- 
ards ;  that  the  contract  entered  into  by  Rich* 
aids  and  the  company  described  In  the  com- 
plaint was  not  authorized  by  the  board  of 
directors  of  the  corporation  or  by  a  major- 
ity there<tf  or  I>y  any  executive  committee  of 
said  board  of  directors;  tliat  said  contract 
was  exeented  by  P.  G.  Sullivan,  the  president 
of  the  company,  and  I.  W.  Feighner,  the  sec- 
retary, and  that  the  company  shipped  lumber 
to  Richards  on  his  order  under  said  con- 
tract ;  4;hat  there  was  no  cone^racy  between 
Feighner,  SnlUvan,  and  Richards ;  that  Rich* 
ards  has  the  control  and  management  of  the 
F^Ils  City  Lumber  Company,  and  has  a  large 
financial  interest  In  the  company  and  the 


cmatroUlng  Interest;  that  the  company  la  a 
ctnporation  organiaed  and  existing  under  the 
laws  of  the  state  of  Washlngtmt  and  doing 
business  in  the  state  of  Washington,  and 
does  not  transact  any  buslness.ln  the  county 
or  stat^  and  that  aald  company  is  not  with- 
in the  Juzisdictlon  of  the  court;  that  Rich- 
ards, b^nreen  Uie  asth  day  of  January,  1910, 
and  the  2Sth  day  of  August,  1911*  tf»  the 
puipose  of  seeding  large  ftnancial  gaina  for 
himself  and  the  Falls  City  Lumber  Com- 
pany, wrongfully  and  without  right  and  au- 
thority caused  a  la^  portion  of  the  asssts,. 
lumbcar,  and  invperly  of  the  lumber  oonqpany 
to  be  delivwed  to  the  Falls  City  Lumber 
Ounpany,  and  that  the  recelvor  has  no  Infor- 
mation m  any  way  at  determining  the 
amount  ot  the  assets,  lumber,  and  property 
which  were  delivered  to  the  Falls  City  Lum- 
ber Company,  and  that  there  Is  now  due  the 
lumber  company  by  reason  of  the  acts  of 
Richards  In  dellvolng  the  property  and  aa- 
sets  ot  the  aald  company  to  the  Falls  City 
Lumber  Company,  from  said  Richards  and 
the  Falls  City  Lumber  Company,  the  sum  of 
at  least  $18,610.18;  that  said  property  was 
delivered  to  the  Falls  Gtty  Lumber  Company 
under  the  orders  of  Richards;  that  during 
the  month  of  Deconber,  1911,  the  aawmlll  of 
the  defendant  was  destroyed  by  fire;  that 
there  was  Insurance  on  the  same  for  the  sum 
ot  $22,000;  that  Barry  A.  BiChards  received 
the  money  paid  upon  said  insurance  and 
paid  it  out  on  behalf  of  defmdant;  and  that 
he  has  received  from  the  proceeds  of  the 
sales  of  lumber  shipped  to  him,  and  under 
his  orders  under  the  contract,  an  amount 
more  than  sufficient  to  reimburse  him  for  all 
advances. 

From  theee  tacts  the  court  made  the  fol- 
lowing conclusions  of  law:  That  the  Inter- 
vener, Harry  A.  Richards,  has  no  Uen  upon 
the  property  of  the  Northern  Idaho  Pine 
Lumber  Company  now  in  the  bands  of  the 
receiver,  and  Is  estopped  from  asserting  or 
claiming  any  lien  upon  the  property  of  the 
defendant  company  In  the  hands  of  the  re- 
ceiver.  Judgment  was  rendered  accordingly. 

The  contention  of  the  appellant  is  based 
wholly  upon  the  contract  dated  January  26, 
1010,  made  between  the  Northern  Idaho  Pine 
Lumber  Company,  Limited,  and  Harry  A. 
Richards,  and  the  evidence  showing  the  acts 
of  the  parties  under  such  contract  By  the 
terms  of  this  contract,  the  company  agrees 
to  sell  to  Richards  the  entire  output  of  its 
mill,  situated  at  Lane,  consisting  of  white 
pine  and  western  pine  No.  4  and  better,  and 
the  company  agrees  to  handle  all  fir  and 
tamarack  that  may  be  among  the  logs  of 
party  of  the  first  part  by  selling  and  dispos- 
ing of  the  same,  and  the  balance  of  the  fir  and 
tamarack  Is  to  be  cut  into  dimensions  and 
handled  by  Richards.  It  Is  further  provided 
that,  when  the  company  sells  the  fir  and 
tamaracir  and  receives  a  pilce  ot  $10JR)  or 
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better  per  thousand  feet,  then  tlie  party  of 
the  second  part  shall  be  entitled  to  a  com- 
mission of  50  cents  per  thousand  feet  for  all 
logging  so  sold  bj  the  company,  and  is  enti- 
tled to  deduct  the  same  from  any  moneys 
which  come  into  his  possession  under  the 
terms  of  the  contract  The  party  of  the 
second  part  agrees  to  advance  ^  per  thou- 
sand feet  on  all  logs  adoat  In  the  river  bear- 
ing the  brand  of  the  company  (describing  the 
brand).  Richards  also  agrees  to  make  a 
maximum  advance  on  lumber  as  the  same 
goes  In  pile  in  accordance  with  the  contract 
(specifying  the  rate  per  thousand  feet).  It 
Is  further  provided  that  sncb  advances  on 
lumber  are  to  be  made,  less  the  advances  al- 
ready made  on  logs,  and  different  grades  of 
lumber  are  to  be  piled  in  such  a  way  as  to 
enable  the  parties  to  conveniently  made  esti- 
mates and  grades.  Then  follows  a  provision 
that  the  company  will  give  Its  notes,  paya- 
ble on  demand,  to  cover  all  advances  made 
by  Bichards,  which  notes  are  to  be  absorbed 
by  the  company  making  credits  thereon  npon 
the  proceeds  of  sales  as  follows :  (Then  the 
rate  per  thousand  is  prescribed) — remitting 
the  balance  of  the  proceeds  to  the  company. 
The  lumber  was  to  be  billed  In  the  name 
and  under  the  orders  of  Richards,  and  Rich- 
ards was  to  receive  8  per  cent  net  commls- 
^on  on  the  lumber,  after  deducting  the 
freight,  except  on  lath,  on  which  he  was  to 
receive  10  cents  per  thousand.  Th^n  fol- 
lows a  number  of  provisions  with  reference 
to  grading  the  lumber  and  shipping  It  and 
commiastona  paid  and  other  provisions,  im- 
material in  the  consideration  of  the  ques- 
tion biTOlved  in  this  case.  Then  follows 
this  provision :  "The  partr  of  the  first  part 
further  agrees  that  the  legal  title  to  the  said 
logs  and  to  the  aald  lumber  shall  pass  to  the 
part?  of  the  second  part  as  soon  as  advances 
are  made  thereon  by  the  said  party  of  the 
second  part,  and  the  same  shall  then  bectmie 
and  be  the  property  of  the  party  of  the  sec- 
ond part  And  the  said  party  of  the  first 
part  agrees  to  guarantee  all  logs  hereunder 
to  be  free  from  laborers'  Uens,  or  other  liens, 
and  further  agrees  to  hold  the  party  of  the 
second  part  harmless  from  any  and  all  lia- 
bility arising  from  liens,  mortgages,  or  claims 
of  any  kind,  by  outside  parties  against  the 
said  party  of  the  first  part,  and  against  any 
loss  thereof.  •  •  •  **  This  is  followed  by 
another  general  provLdon  covering  the  sub- 
ject which  in  effect  provides  that,  In  the 
event  the  party  of  the  first  party  should  fall 
to  remove  the  lumber  upon  which  advances 
have  been  made,  the  party  of  the  second 
part  might  enter  upon  the  premises  and  re- 
move the  lumber  at  such  times  and  in  sUcb 
a  way  as  the  party  of  the  second  part  might 
see  fit,  and  place  the  same  on  board  cars  and 
dispose  of  the  same  in  accordance  with  the 
terms  of  the  contract  And  In  case  the  com- 
pany falls  or  refuses  to  manufticttrre  the 


logs,  on  which  the  party  of  the  second  part 
made  advances,  into  lumber  In  accordance 
with  the  terms  of  the  contract,  then  the  par- 
ty of  the  second  part  has  the  right  to  sell 
lumber  and  logs  eufflclent  to  satisfy  any  and 
all  claims  arising  thereunder. 

Counsel  for  appellant  contend  that  the  ev- 
idence shows  that  Bichards  advanced  to  the 
defendant  company,  under  this  contract  the 
sum  of  $32,211 :  that  the  snm  of  $9,566.47 
was  paid  on  that  indebtedness,  leaving  a  bal- 
ance due  Bichards,  evidenced  by  notes  held 
by  him  In  the  sum  of  $22,644.ES3,  subject  to 
adjustment 

The  respondent  contends  that  under  the 
evidrace  it  is  shown  that  Bichards  advanced 
under  the  contract  the  sum  of  |18,711 ;  that 
the  company  delivered  lumt)er  to  Bichards 
and  was  credited  wltii  the  sum  of  ¥9,666.47 ; 
that  there  was  delivered  to  the  FaUa  City 
Lumber  Company  lumber,  at  the  request  of 
Bichards,  to  the  value  of  (18,610.18,  making 
a  total  value  of  lumber  received  by  Richards 
to  the  amount  of  $28,176.65 ;  deducting  firom 
this  sum  the  amount  advanced  by  Bichards 
to  the  company,  ¥18,711.  wonld  leave  due 
from  Richards  to  the  company  the  snm  of 
$9,465.65.  If  the  evidence  supports  this  con- 
tention, it  must  be  admitted  that  Bichards 
has  no  standing  In  this  court  upon  his  claim 
of  a  lien  upon  the  property  involved  In  this 
action,  for  the  reason  that  he  has  noUiing 
due  him  to  support  such  lien.  If  ttie  »ppA- 
lant's  contention  is  correct  as  to  the  ad- 
vances received,  and  time  is  doe  the  snm  of 
$22,644.63,  then  there  is  a  debt  due  from  the 
company  to  Bichards  which  may  be  the  basis 
of  a  lien,  if  i  Uen  can  be  (daimed  under  the 
contract 

It  will  be  observed  from  the  forgoing 
statement  that  the  two  items  of  $8,600  and 
$18,610.18  are  the  items  ct  credit  in  dispute. 
Tlie  trial  court  fOnnd  that  the  sum  of  $8»600, 
claimed  to  have  heea  advanced  bj  Bichards, 
was  not  advanced  nixm  the  contract  sued 
upon  in  this  action,  and  the  court  also  ftrand 
that  the  lumber  shipped  to  the  Falls  City 
Lumber  Company  in  the  snm  of  $18,610.18 
was  shipped  upon  the  credit  and  by  the  or- 
der of  Bidiards,  and  Oierefore  (diarge^>le  to 
Richards'  account,  and  not  chargeable  to  the 
Falls  City  Lnmba  Company.  We  have  care- 
fully examined  the  evidence  offered  in  sup- 
port of  and  against  tiie  findings  made  by  the 
trial  court  npon  these  two  Items,  and  we  feel 
satisfied  that  there  Is  evidMice  In  tito  record 
supporting  the  findings  of  the  trial  court 
While  there  is  evidence  contradicting  the 
proof  ofCered  in  support  of  the  ***d*"g^,  stUl 
there  is  suflSrtent  evidence  In  the  record  to 
support  the  findings  of  the  trial  oonrt  This 
being  true,  the  question  of  a  11^  la  of  no 
consequeQce,  and  the  Jndgmoit  of  the  trial 
court  will  have  to  be  aflirmed.  We  have  ex- 
amined the  alleged  errors  of  the  court  In  ad- 
mitting and  denying  evidence,  and  other  er- 
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Tors  asslsned,  and  find  none  of  them  well 
taken. 

Tbe  Judgment  la  aflSrmed.  Costa  awarded 
to  re^ndmt. 

AXLSHIE  and  SULLIVAN,  JJ.,  concnr. 

Oo  RetaearlDS. 

STEWABT,  J.  [S]  A  petfUon  for  rehear- 
ing In  this  case  was  filed  and  granted.  In 
the  origliial  opinion  this  conrt  discussed  and 
approved  the  findings  of  the  trial  court  The 
findings  dealt  with  the  contract  sued  upon, 
and  the  amount  advanced  by  the  intervener, 
Richards,  to  the  respondent  under  said  con- 
tract, and  the  value  of  lumber  received  by 
BictiardB  from  the  company;  and  this  court 
approved  the  trial  court's  findings  to  the  ef- 
fect that  Richards  was  Indebted  to  the  re- 
spondent in  the  sum  of  19,465.66,  and  that, 
by  reason  of  such  fact,  Richards  had  no 
claim  against  the  respondent  company,  and 
tbe  respondent  company  was  not  Indebted  to 
Richards,  and  therefore  no  Hen  existed  In 
favor  of  Richards.  In  the  petition  for  re- 
hearing, however,  and  In  the  argument  upon 
rehearing,  counsel  for  appellant  contend  that 
the  trial  court  erred  in  finding  ttiat  Richards 
was  indebted  to  the  defendant  company,  and 
that  tills  error  occurred  by  reason  of  the 
fact  ttiat  the  trial  court  charged  Richards 
with  lumber  delivered  to  the  Fails  City  Lum- 
ber Company  by  the  respondent,  when  such 
amount  should  have  been  diarged  to  tbe 
Falls  City  Lumber  Company  upon  account  of 
advances  made  by  the  Falls  City  Lumber 
Company  to  the  respondent,  and  that  the 
Fails  City  Lumb«r  Company  was  not  a  par- 
ty  to  the  suit,  and  the  cou^t  should  not 
have  Utigated  tba  rights  of  the  Falls  City 
Lumt>er  Company  or  tlie  Uablllty  of  the  re* 
■poodent  to  the  Falls  Oit^  Lvmlier  Company 
for  such  advafices. 

It  will  be  observed,  from  an  examination 
of  the  original  opinion,  the  lumber  delivered 
to  the  Falls  Ci^  Lumber  Company  was  so 
delivered,  under  the  contract  sued  on,  unon 
the  order  of  Richards,  and  the  trial  court 
found  that  the  value  of  such  lumber  was 
chargeable  to  Richards  upon  tbe  advancea 
made  by  htm  to  the  respondent. 

The  Issues  made  by  the  pleadings  and  the 
theory  upon  which  the  trial  court  proceeded 
was  that  the  complaint  In  intervention  alleg- 
ed that  Bichards  made  advances  of  money  to 
the  company  for  the  use  and  benefit  of  the 
company,  and  for  which  the  property  of  the 
defendant  company,  in  the  possession  of  the 
receiver,  was  surrendered  to  him  as  security 
for  such  advances,  and  upon  which  be  had  a 
hen  under  said  contract.  Upon  these  Issues, 
the  trial  court  made  Its  findings  and  entered 
Judgment,  and,  In  making  such  findings,  the 
trial  court  determined:    First,  the  amount 


Bichards  advanced  to  the  defendant  compa- 
ny upon  said  contract;  and,  second,  the  val* 
ue  of  the  property  Biidiards  recdved  under 
said  contract,  and  ftnmd  tliat  Bldiarda  was 
indebted  to  the  company  in  tbe  sum  of  $9,- 
465.6{^  and  because  of  that  fact  was  not  en- 
titled to  any  Ilea  upon  the  property  In  the 
possession  of  the  receiver.  In  determining 
the  status  of  the  account  between  Richards 
and  the  company,  the  court  determined  how 
much  money  Richards  had  advanced  to  the 
company  under  the  contract  sued  on.  The 
advances  made  by  the  Falls  City  Lumber 
Company  to  the  defendant  or  the  value  of 
property  sold  and  delivered  by  tbe  detoid- 
ant  to  the  Falls  City  Lumber  Company  waa 
not  involved  in  this  action,  and  th^  was 
no  error  in  the  ruling  of  the  conrt  in  not 
requiring  the  Falls  City  Lumber  Company 
to  be  made  a  party  to  tbe  suit,  or  that  an 
accounting  should  be  liad  between  the  Falls 
Cit7  Lunit)er  Company  and  the  defendant 
company,  or  in  ttie  sustaining  of  an  objec- 
tion to  evidence  in  support  of  the  appellant's 
contention  for  an  accounting.  The  relation 
between  these  companies  was  not  Involved 
in  this  case.  If  Che  Falls. City  Lumber  Com- 
pany was  indebted  to  the  respondent,  or  the 
respondent  was  Indebted  to  the  Falls  City 
Lumber  Company,  an  adjustment  of  the  ac- 
count between  such  companies  can  be  effect- 
ed by  the  presentation  by  tbe  Falls  City 
Lumber  Company  of  such  claims  as  may  ex- 
ist in  its  £avor  against  the  receiver  and  hav- 
ing the  same  allowed  as  claims  of  other  cred- 
itors of  the  respond^t  are  allowed.  The 
Falls  City  Lumber  Company,  If  It  baa  a 
dalm  agfUnat  ths  respondent,  stands  In  the 
same  relation  to  the  defendant  oompeny,  so 
far  as  It  appears  in  tbls  case,  aa  other  cred- 
itors. 

Tbe  original  opinion  la  aflBnned,  and  a 
new  trial  denied. 


AILSHIE,  a  and  8ULLITAN,  J,  eon- 
car. 


dl  idiiui,  R7) 

STRAND  T.  GttOOKED  RIVICU  BflN.  ft 
MILL.  CO.  et  aL  (HANSON, 
Intervener). 

(Supreme  Court  of  Idaho.    March  28.  1918.) 

1.  Appeal  and  Ebbob  (|  624*)— Fiuna  of 
Tbanscbift— DisuiaaAi.  or  Appeau 

Where  an  order  has  Iwen  made  by  a  justice 
of  this  court  upon  a  proper  showing,  extending 
tbe  time  within  which  tbe  transcript  may  be 
filed  beyond  the  period  fixed  by  the  statute  and 
the  rules  of  this  court,  and  sucfa  transcript  is 
filed  within  the  time  prescritied  by  the  (wder, 
the  appeal  will  not  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2737-2742;  Dec  Dig.  S 
624.»] 
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2.  Appeal  and  Ebbob  85S*)— SnTLEUBirr 
or  SnirooBAPHXB*B  IsAirsOBiP^NBCEaai- 

TT. 

Under  the  provisiona  of  section  4434,  Rev, 
Codes,  as  amended  by  chapter  110,  Laws  of 
1911,  c.  119,  p.  370,  in  order  to  review  tbe  mat- 
ters contained  in  the  steiiograpIier*B  transcript, 
sncli  transcript  most  be  settied  by  the  jndxe, 
and  when  so  settled  has  the  force  and  effect  of 
a  bill  of  exceptions  duly  settled  and  allowed, 
and  will  be  deemed  adequate  to  present  for  re- 
Tlew  any  ToUng  appearins  therein  to  have  been 
excepted  to,  and,  when  not  so  settled,  the  same 
will  be  stricken  from  tbe  transcript  upon  prop- 
er motion. 

[Eld.  Mote.~PoT  other  cases,  see  Appeal  and 
Orror,  Cent  Dig.  »  2401/  2462,  246&-2471; 
Dec  Dig.  I  653.*] 

3.  Appbax.  and  Ebbob  (8  663*)— FiUHO  or 

Un  DBBTAKINO— CbKIXFICATE. 

Tba  certtfieate  of  the  clerk  of  the  dtstrtct 
court  that  an  undertaking  on  appeal  has  been 
filed  within  the  time  allowed  by  law  is  suffi- 
cient when  no  showing  is  made  to  the  contrary 
that  the  same  was  not  filed  within  the  time 
prescribed  by  law. 

[Bid.  Note.— iTor  other  cases,  see  Appeal  and 
Cent  Dig.  ||  28Np28S6;  Dec.  Dig.  | 

4.  Appeal  ahd  Ebbob  ({  632*}— Sbbticb  of 

TBAnsCBIPT^ NECEBSITT— DlSUISSAL  OP  AP- 
PBAL. 

Where  it  appears  from  the  record  on  ap- 
peal that  the  transcript  was  not  served  upon 
^e  adverse  party,  and  a  motion  is  made  in  this 
court  to  dismiss  the  appeal  upon  the  ground 
that  such  transcript  was  not  served,  said  mo- 
tion will  be  sustained  as  such  statute  is  man- 
datory and  requires  the  transcript  to  be  served. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1  2771;  Dec.  Dig.  )  632.*] 

6.  Appeal  and  Ebbob  (S  607*>— Disuisbal  of 

APPBAU9— GBOU  KDS^Pb^CIPE  . 

Tbe  fact  that  an  appellant  does  not  file  a 
prsccipe  designating  the  papers  desired  to  l>e  in- 
cluded in  the  transcript  with  tbe  clerk  within 
five  days,  as  required  by  section  4820a,  Rev. 
Codes,  under  an  act  approved  February  25, 
1911  (LaWB  of  1011,  p.  875,  c.  117),  Is  not  a 
ground  for  dismissing  an  appeal,  where  the  rec- 
ord shows  that  the  attorneys  certify  that  the 
transcript  docs  contain  all  the  papers  desired 
to  be  included  in  the  transcript,  and  the  clerk 
cer^ea  that  the  transcript  oi»italna  all  the  files 
and  records  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2065-2672;  Dec.  Dig.  | 

6a7.*i 

6.  Appeal  and  Ebbob  ({  773*}— Disiqbsal  of 
Appeal— Obodnos—Bbiefs. 

The  failure  to  file  briefs  within  the  'time 
specified  by  the  rules  of  this  court  is  not  a 
ground  for  dismissing  the  appeal,  except  that, 
where  other  grounds  exist,  such  fact  may  be 
taken  into  consideration  in  determining  wheth- 
er the  appeal  has  been  prosecuted  with  due  dili- 
gence, and  not  for  the  purpose  of  delay. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3104,  310S-3110;  Dec.  Dig. 
I  778.*] 

Appeal  from  District  Conrt,  Idaho  County; 
Edgar  Ci  Steele,  Judge. 

Action  b;  N.  O.  Strand  against  the  Crooked 
rUver  Mining  ft  Milling  Company  and  others, 
and  n  H.  Hanson  Intervenes.    From  the 


iudgmoit,  Petv  Marten  ar^eala.  Appeal 
dlamlased. 

John  P.  Gray  and  Frank  A.  McOarthy, 
boa  of  Ooenr  d'Al^e,  for  appellant  P. 
£.  Stook^,  of  Lewlston,  and  A.'  8.  Hardy, 
of  Orangeville^  for  reQiondenbk 

STBWAKT,  J.  03ie  reopondent,  B.  H. 
Hanson,  filed  In  this  court  aa  Mardi  17, 1018, 
a  motion  to  diamiss  the  appeaL  On  tlie  same 
day  a  motion  was  filed  by  the  other  reapond- 
cntB  to  dismiss  the  appeal.  Tbe  motion  made 
1^  the  respondoit  Hanson  asrigns  Bereral 
gfonnda,  and  Indndes  tbe  grounA  set  forth 
in  the  motion  of  the  other  respondents,  and 
the  two  motitms  will  be  consldwed  togetlm. 

(1]  The  first  gronnd  for  dismissal  Is  that 
the  transcript  was  not  filed  In  the  Supreme 
Ooturt  or  with  the  dark  thereof  within  the 
time  svorlded  bj  law  and  tlie  rules  of  said 
court  This  objectlcm  la  OTermled,  for  the 
reason  that  it  appears  an  ordw  was 
made  giantlns  20  days  additional  time  to 
that  ^escribed  law  for  the  filing  of  such 
transcript,  and  the  transcript  was  filed  with- 
in tbe  time  fixed  by  the  ordw. 

[2]  The  second  ground  fbr  dismissal  la 
that  the  steuographw'B  tranacilpt  of  tbe  pro- 
ceedings and  reporter*B  transcript  of  tbe  tri- 
al eontained  therein  were  never  settled  or 
approved  by  the  Judge  who  tried  the  cause. 
Upon  the  argument  of  this  motion  an  oral 
motion  was  made  that  tbe  tranaerlpt  of  the 
evidence  as  oertlfled  tqr  tbe  afcenogmphw 
should  be  gtrlAeu  from  the  transcript  n|Km 
the  gronnd  Ihi^  the  same  had  not  been  set- 
tled and  allowed  by  the  trial  Judga  This 
oral  motion  wiU  be  sustained.  In  the  case 
of  OiUnger  v.  Hubbard,  21  Idaho,  400,  122 
Pac,  868,  this  court  had  under  conalderatloD 
tbe  provision  of  the  Bev.  Oodea.  1  4484,  as 
amoided  by  chapter  119  (Laws  of  lAU.  p, 
819),  and  held:  *miis  section  requires  tha^ 
In  order  to  review  the  matters  contained  In 
such  tranaorlpt  on  appeal  In  tbe  Supreme 
Court,  the  same  must  be  settled  1^  the  Jndgi^ 
and,  when  so  settled,  has  the  force  and  ^Cect 
of  a  UU  of  excepttons  dnly  aettied  and  at 
lowed,  and  shall  be  deemed  adoQuate  to  pn- 
sent  for  review  any  ruling  ly^pearlng  there- 
in to  have  been  excited  to,  etc.;  that  la, 
this  section  clearly  requires  that  the  trial 
Judge  shall  settle  the  reporter's  transcript; 
and  that  such  settlement  is  a  requisite  to 
give  to  the  tranaerlpt  the  effect  of  a  bill  of 
exceptions."  This  case  was  also  approved  by 
this  court  in  the  case  of  Furey  t.  Taylor, 
22  Idaho,  605,  127  Pac.  676.  The  second 
ground  is  not  a  ground  upon  which  an  appeal 
wlU  be  diamissed,  and  should  not  be  present- 
ed upon  motion. 

[3]  The  third  groimd  Is  that  there  Is  no 
certificate  In  said  transcript  filed  In  said 
court  showing  tbe  date  of  filing  the  undertak- 
ing with  the  clerk  of  the  district  court  of 
the  Second  judicial  district,  or  that  said  un- 
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dertaklnc  was'llled.viUiia  tbe  tbnct  allowed 
by  law.  An  exam^ation  of  tbe  zeoord  in 
tbia  case  shows  that  it  contains  a  onrUflcate 
of  the  ti«rk  that  an  nidertaktais  In  said 
eaoM  in  the  mun  of  I60O  for  the  coste  waa 
dnir  filed  In  said  court,  and,  Inasmacfa  aa  the 
record  doea  not  contain  tbe  nndertaldng  and 
no  allowing  to  tbe  contrary  being  pxesented 
In  opposition  thereto,  this  court  wUl  preaome 
that  the  bond  was  filed  within  the  time  pre- 
scribed by  law.  In  this  connection  counsel 
fbr  reepobdent  has  filed  a  cerUflcate  of  the 
elcA  of  the  Strict  conrt  showing  the  flBng 
of  the  bond  on  December  21st 

[4]  The  fbortb  ground  is  that  the  tran^ 
script  was  not  aerrad  ni>on  this  Interraiet 
nor  upon  any  of  the  tespondoits  within  the 
time  required  t^'law  and  the  rules  of  the 
court  The  record  does  not  show  that  the 
transcript  was  served  on  any  of  the  parties- 
We  call  apodal  attentltm  to  section  2,  Iaws 
of  1911.  p.  880.  The  latter  aubdiTlalou  of 
said  act  provides  that  the  party  procuring 
the  txanacrlpt  to  be  mad^  or  his  attorney,  la 
required  to  serve  one  coi^  tc^ther  with  a 
notlOB  particularly  descrlMng  by  page  and 
Une  any-  emnrs  or  omissions  he  claims  to 
be  dlscloaed  1^  the  transcript,  in  the  event 
that  there  are  any  so^  errors  or  omissions' 
upon  the  advise  patty  or  his  attorney,  or. 
If  there  be  more  than  one  adverse  part?  ap- 
pearing by  se^urate  attorneys,  then  on  one  of 
those  attorneys,  In  which  latter  case,  how- 
ever, he  shall  notify,  in  the  manner  that  no- 
tices are  required  to  be  served,  the  other  ad- 
veise  parties  or  their  attom^s  of  the  party 
on  wlum  he  has  made  such  service.  There 
la  no  record  or  receipt  or  showing  made  that 
the  transcript  filed  in  this  court  was  ever 
served  upon  the  adverse  parties  or  their  at- 
tom^s  as  required  by  the  foregoing  section. 
The  failure  to  comp^  with- section  2,  Laws 
ot  19U,  p.  380,  Is  an  omission  which  Is  Juris- 
dictional, and  renders  the  appeal  to  this 
court  ineffeetnal  by  xeasm  of  the  fact  that 
there  Is  no  record  which  has  been  furnished 
this  court  in  accordance  with  the  require- 
m«at  of  the  statute,  and  there  is  nothing  be- 
fore Oils  court  upon  which  this  court  can 
para  upon  appeaL 

[i]  The  fifth  ground  is  that  tbe  appellant 
never  filed  any  preecipe  for  tbe  papers  he  de- 
sired to  be  Included  In  the  transcript  with 
the  derk  within  five  days,  as  required  by 
law.  This  objection  is  not  well  taken.  This 
section  of  the  statute  is  not  mandatory,  but 
directory,  and  in  tliis  case  the  record  con- 
tains a  c^tlflcate  of  the  attorney  of  the  ap- 
pellant that  the  transcrHtt  contains  all  the 
papm  and  records  in  the  case  which  were 
required  by  the  pneclpe,  and  the  clerk's  cer- 
tificate to  the  transcript  shows  that  the  tran- 
script contains  all  the  flies  in  said  cause. 


[•]  The  sixth  ground  is  based  upon  the 
ftict  that  no  brief  has  been  Sled  or  served  on 
tiie  respondents,  and  ttiat  SO  days  have 
cdapsed  since  tlie  filing  of  tlw  transCTlpt  and 
tbe  SOTlce  of  the  same.  We  do  not  believe 
that  the  failure  to  file  a  brleC  alone  is  suffi- 
cient ground  to  :)natify  tlie  dtomlssal  of  an 
appeal,  except  that  the  delay  in  filing  the 
brief  .may  be  considered  by  the  court  in 
determining  whether  an  appeal  has  been 
iwoeecoted  wltii  due  diligence  and  not  for 
the  purpose  of  delay. 

The  seraith  ground- is  stated  as  fUlows: 
*^niat  all  of  said  matters  liave  pr^dlnd 
the  reqpondmts  and  resulted  In  dday,  and 
have  shown  a  manifest  dlsr^rd  of  the  law 
and  the  rules  of  said  court"  This  objection 
aps>eara  to  be  well  founded  as  shown  li«ein 
in  tbe  discussion  of  tlie  different  grounds 
uoon  wmch  the  motion  is  based.  Tbe  Judg- 
tMsA  was  signed  on  the  31st  day  of  May. 
1912,  and  was  filed  on  the  24th  day  of  Octo- 
bw,  1912;  the- notice  of  appeal  is  dated  No- 
vembor  26,  1912,  and.  was  si^ed,  and  filed 
on  November  2^  1912.  The  transcript  was 
filed  in  this  court  on  February  17,  1013. 
Connsd  for  appellant  In  his  oral  argument, 
in  opposition  to  the  motion,  admitted  that 
counsel  for  appellant  did  not  see  the  Iran- 
script  from  the  'time  the  Judgment  was  ren- 
dered to  the  filing  of  the  same  In  this  court; 
and  that  no  brief  has  been  prepared  or  filed 
by  the  appellant  The  only  presumption  that 
can  be  indulge  in  by  this  court  is  that  the 
&Uure  to  prepare  a  transcript  and  have  the 
stenographer's  record  settled  as  iHwvtded  by 
law,  and  the  failure  to  furnish  a  complete 
record  of  the  case  within  the  time  prescribed 
by  law  and  the  rules  of  this  court  show  that 
Bvmh  appeal  Is  taken  for  delay. 

The  record  In  this  case  Is  of  such  a  char- 
acter that  this  court  feels  that  it  Is  its  dut7 
to  call  attention  to  the  duty  of  counsel  for 
appellant  to  pursue  the  necessai?  steps  r^ 
quired  to  complete  and  present  a{^>eals  speeA* 
ily  In  good  faith,  and  without  unnecessary 
delay.  Counsel  for  appellant  should  not  over- 
look tbe  dul7  due  the  client,  and  should 
not  depend  wholly  upon  the  dlllgaice  of  the 
clerk  of  the  court  or  the  stenograi^er,  or 
counsel  for  reBpondent  The  appellant  is 
the  aggressive  party  np<m  an  appeal,  and  it 
is  the  duty  of  sudi  counsel  to  proceed  with 
such  a[H;»eals  In  accordance  with  the  require- 
ments of  the  statute  and  the  rules  of  this 
court  and,  If  this  Is  done,  there  will  be  less- 
crltlcism  of  delays  in  Judicial  proceedings* 
and  cases  wUl  be  in  such  a  position  that  tbe 
court  may  dispose  of  all  cases  on  an>eaL 

For  the  foregoing  reasons  the  appeal  is 
dismissed.  Costs  awarded  to  respondents. 

AIL8HIB,  a  J„  and  8ULLITAM,  J.,  eowmr. 


Digitized  by 


8 


181  PACIFIC 


REPORTER 


(Idaho 


(»  Idaho,  6«1) 

JOHZ780N  tt  aL  T.  FISHER,  Sheriff,  et  aL 
(Snpreme  Court  of  Idaho.    March  13,  1913.) 

1.  Appeal  and  Bbbok  (|  1001*)— Rkvmw— 
suiticienct  of  evidence. 

Where  there  is  subatautial  evidence  to  bqb- 
tain  the  verdict  oC  a  jury,  it  wUl  not  be  re- 
versed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dlf.  H  8022,  802&-S834;  Dec 
Dig.  f  1001.»I 

2.  iNBTBucnons. 

Held,  that  the  giving  of  certain  initruc- 
tiooH  was  not  error. 

Appeal  from  District  Court,  FremoBt  Coun- 
ty; Jameg  Q.  Owlnn,  Judge. 

Action  by  Gilbert  Johnson  and  EJrvan  John- 
son against  John  T.  Fisher,  sh^ff,  and  oth- 
ers. jQdgment  for  def^danta,  and  plain- 
tiff appeal.  Affirmed. 

N.  D.  Jackson,  of  St  Anthony,  for  ai^)el- 
lants.  G.  W.  Po<de,  of  Rexburg,  and.  B.  H. 
Miller,  of  SL  Antbony,  tot  retipondeiitB. 


SULLIVAN,  J.  This  action  was  brought 
by  the  appdJants  against  the  respondent 
Fisher,  as  sheriff  of  F^enuokt  county,  and  the 
National  Surety  Company,  as  surety  on  said 
sheriff's  offitdal  bond,  to  recover  the  value  of 
certain  wheat  and  oats  alibied  to  have  been 
taken  sold  sheriff  on  execatloa  against 
the  MJber  of  said  appellants,  Martin  John- 
son. The  nuiln  Question  Involved  was  the 
ownership  of  said  grain.  Hie  cause  was 
tried  by  the  court  with  a  Jury,  and  resulted 
in  a  verdict  and  Judgment  for  the  respond- 
ents. Tba  appeal  is  from  the  Judgment 

[1]  The  assignments  of  error  go  to  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict 
errors  of  law  occurring  at  the  trial,  and  er- 
rors in  giving  certain  Instructions.  After  a 
careful  examination  of  the  evidence,  we  are 
satlsfled  Qum  is  substantial  evidence  to  sus- 
tain the  verdict  of  Che  Jury. 

The  real  question  Involved  was  the  owner> 
ship  ot  said  grain,  and  it  appears  &t>m  the 
evidence  that  the  teth^  of  app^lants  en- 
tered into  a  contract  for  the  purchase  of 
tile  land  on  which  the  grain  was  grown  some 
time  in  1910 ;  that  Oiereafter  an  attachment 
was  levied  thereon,  and  he  surrendered  his 
right  to  pardiase  said  land,  and  thereafter, 
on  January  9,  1911,  the  appellants  entered 
into  a  contract  for  the  purchase  of  said 
land.  At  that  time  the  appellants  were  not 
of  age,  and  it  appears  that  the  father  and 
family  resided  on  said  land,  and  that  the 
father  assisted  thereon.  From  all  of  the 
evidence  the  jury  evidently  believed,  and  had 
reason  to  believe,  that  an  effort  was  being 
made  to  defeat  the  creditors  of  the  father 
in  collecting  the  judgment,  for  the  enforce- 
ment of  which  said  execution  was  levied. 
There  was  considerable  evidence  introduced 
In  regard  to  tlie  contract  for  the  purdiase  of 


said  land,  and  we  are  not  Inclined,  on  a  con- 
sideration of  all  of  tiie  evidence  to  disturb 
the  verdict  of  the  Jury. 

[2]  Under  all  of  the  evidence,  we  do  not 
tlilnk  there  was  reversible  error  in  giving  the 
two  instructions  complained  of. 

The  judgment  must  thraefore  be  affirmed, 
and  it  is  so  ordered,  with  orats  In  favw  of 
the  respondents. 


AILSHIE,  a 
cat. 


and  STEWART,  J.,  con- 


m  Idaho.  422) 

OITT  OF  NAMPA  et  al  v.  NAMPA  ft  MBRII>- 
lAN  IRR.  DIST. 

(Supreme  Court  of  Idaho,'  Feb.  22,  1913.) 

1.  Appeal  and  Ebbob  (i  1097*)— Law  of 

Case. 

A  question  considered  and  pasaed  apou  on 
a  previous  appeal  in  the  same  case,  which  was 
necessary  or  essential  to  the  determination 
of  the  case  on  appeal,  becomes  the  law  of  the 
case  in  all  subeequent  proceedings  in  the  same 
action,  from  the  consequences  of  which  the 
appellate  court  cannot  depart 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |!  4858-1868,  4427;  Dec 

Dig.  i  im.*i  ™-™«, 

2.  Watebs  and  Watev  Couksis  (%  242*} — 

IrBIOATION  DISTBICT— POWIBS— MtmidPAI^ 

CORPOBATION. 

An  irrigation  district  organized  ander  the 
general  statutes  of  the  state  (Sees.  Laws 
p.  150),  which  is  authorized  to  include  within 
Its  corporate  limits  lands  and  lots  lying  within 
a  town  or  village,  has  the  implied  power  con- 
ferred upon  it  by  the  t^eglslature  to  enter  the 
streets  and  alleys  of  snca  town  or  village,  or 
of  that  portion  of  the  town  or  village  ihduded 
within  the  district,  for  the  purpose  of  con- 
structing ditches,  canals,  and  laterals.  In  order 
to  carry  out  the  purpose  of  Its  creation  and 
deliver  water  to  the  consumers  therein. 

{Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ||  147,  307;  Dec^ 
Dig.  i  242.*] 

3.  Watebs  and  Wateb  Coubsks  (|  242*)— 

IbBIOATION  DisTBICT— LlMITATIOM  ON  POW- 
EBS— MUNICIFAl.  COBPOBATIOHS. 

The  power  conferred  upon  irrigation  dis- 
tricts to  enter  the  streets  and  alleys  of  towns 
and  villages  Included  within  the  boundaries  of 
such  district  for  the  construction  of  its  ditch- 
es, canals,  and  laterals,  in  order  to  deliver  wa- 
ter to  consumers,  does  not  repeal  or  in  any 
way  interfere  with  the  power  and  authority  <« 
such  towns  and  villages  to  exercise  control  of 
their  streets  and  alleya,  and  to  regulate  the 
manner  and  method  of  their  use,  and  to  direct 
the  manner  and  method  in  which  snch  irriga- 
tion  district  shall  construct  and  maintain  ibs 
ditches,  canals,  and  laterals  within  snch  mu- 
nicipality. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  If  147,  807;  Dec 
Dig.  S  242.*] 

4.  Mandamus  (I  73*)— Delivery  or  'Wateb 
— iBBioATiorr  DiSTBicR<— Municipal  Cobpo- 

BATIOHS. 

A  water  consumer  within  an  irrigation 
district  who  Is  also  within  the  corporate  lim- 
its of  a  town  or  village,  may  have  his  writ  of 
mandate  to  compel  the  district  to  deliver  wa- 
ter to  hfm  in  accordance  with  and  under  the 


•For  otber 
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rcgulationa  prescribed  by  the  town  or  Tillage 
In  wfatch  bis  lot  or  land  is  Bituated. 

(Ed.  Note.— For  otber  cases,  see  Mandamus, 
Cent.  I>iff.  U  UK.  136,  144-149;  Dec.  Dig.  i 

Appeal  from  District  Court,  Canjm  Goan- 
ty ;  £d.  L.  Bryaa,  Judge. 

Action  by  the  City  of  Nampa  and  others 
against  the  Nampa  &  Meridian  Irrigation 
District  for  a  writ  of  mandamus.  From  a 
Judgment  for  plalntUCs,  defendant  appeals. 
Affirmed. 

See,  also,  19  Idaho,  779.  IIS  Fac.  979. 

Hugh  B.  HcElror.  of  Bolw  City,  for  ap- 
pelant W.  LamBon,  of  Nampa,  tor  re- 
spondentB. 

AILSHIK,  a  J.  This  action  was  Institnt- 
ed  by  tbe  dty  of  Nampa  and  J.  H.  WaUing, 
Geo^  Everett,  and  O.  W.  Lamson,  tlie  for- 
mer as  a  mimical  corporation  and  the  in- 
dividuals as  water  users  within  the  corporate 
Umlts  of  the  dty.  praying  for  a  writ  of 
mandate  against  the  defendant  Irrigation  dis- 
trict to  compel  the  district  to  delirer  water 
to  Its  water  consumers  within  the  corporate 
limits  of  the  dty  of  Nampa  through  under- 
ground pipes.  A  demurrer  to  the  complaint 
was  sustained,  and  an  appeal  was  taken  by 
the  plalntUTs  to  this  court,  and  the  Judgment 
of  the  lower  court  was  reversed  (City  of 
Nampa  v.  Nampa  &  Meridian  Irrl.  Dist,  19 
Idaho,  779,  115  Fac.  979),  and  the  cause  was 
rmanded  for  further  proceedings.  An  an- 
swer was  filed  In  the  trial  court,  and  the 
case  was  tried  on  Us  merits,  and  Judgment 
was  entered  in  favor  of  the  plaintiffs,  grant- 
ing a  writ  of  mandate  against  the  district 

[1]  Fractically  all  the  questions  of  law 
essential  to  be  determined  In  the  case  on  this 
appeal  were  passed  upon  In  the  former  ap- 
peaL  In  so  far  as  any  question  considered 
and  passed  upon  in  the  previous  appeal  was 
necessary  or  essential  to  the  determination 
of  Uiat  appeal,  it  becomes  the  law  of  the 
case  In  all  subseqamt  proceedings  in  the 
same  action,  from  the  consequences  of  which 
the  appellate  court  cannot  thereafter  depart 
Hall  V.  Blackman.  9  Idaho,  555,  75  Fac.  GOS ; 
Hunter  v.  Forter,  10  Idaho,  86,  77  Pac.  434 ; 
Steve  V.  Bonners  Ferry  Lumber  Co.,  13  Ida- 
ho, 384,  92  Pac.  363;  Palmer  v.  Utah  ft  North- 
em  R.  R.  Co.,  2  Idaho  (Hash.)  382,  16  Fac. 
503 ;  lindsay  v.  People,  1  Idaho,  438 ;  Ger^ 
ber  V.  Nampa  &  Meridian  IrrL  Dist,  19  Ida- 
ho, 70S,  116  Fac.  104.  On  the  former  appeal 
(City  of  Nampa  v.  Nampa  &  Meridian  Irrl. 
Dist)  the  court  dedded  the  following  prop- 
ositions, which  seem  to  have  been  necessary 
and  essential  to  the  proper  determination  of 
that  appeal: 

(1)  That  the  irrigation  district  was  lawful- 
ly and  rightfully  engaged  in  the  irrigation 
business  within  the  corporate  limits  of  the 
dty  of  Nampa,  and  that  a  portion  of  the 
dty.  including  the  lots  of  the  users  who  were 

•Porotbvr 


parties  to  that  action,  was  included  and  In- 
corporated within  the  Nampa  &  Meridian  Ir- 
rigation District  (2)  That  the  Irrigation  dis- 
trict had  a  legal  right  to  run  and  operate  Its 
ditches,  canals,  and  distributing  laterals  with- 
in the  corporate  limits  of  the  dty  of  Nampa, 
and  that  such  right  Is  subject  to  the  power 
of  the  dty  to  regulate  the  manner  of  the  ez- 
erdae  thereof,  and  that  the  dty  has  a  right 
to  chaiqce  its  street  grades  and  thereby  re- 
quire a  corresponding  change  in  the  conduit 
or  means  of  delivery  of  water,  and  that  In 
exerdslng  this  right  vested  in  the  city  to 
grade  Its  streets  it  may  r^ove  and  destroy 
ditches  and  require  the  delivery  of  water 
through  [dpe  lines  hmeath  the  surface  of  the 
street 

The  foregoing  legal  propositions  were  fair- 
ly involved  In  the  previous  appeal,  and  their 
determination  by  this  court  adversdy  to  the 
contention  of  the  irrigation  district  has  be- 
come the  law  of  the' case,  and  Is  binding  upon 
the  courts  in  all  subsequent  proceedings  In  Uie 

[1]  Tba  ajveUant  company  la  a  quasi  pnb- 
Uc  corporation,  o^anlaed  to  conduct  bnalness 
ftw  tJbe  iwivate  benefit  of  the  owners  of  lands 
within  Its  lindts,  and  of  swA  a  charad^r  as 
to  concern  and  Intraest  the  pobllc  generally. 
It  wu  organised  under  the  goieral  statate 
of  March  8^  1903.  SeasL  Laws  1903,  p.  160; 
Nampa,  eta,  Irri.  Dlat  v.  Brose^  11  Idaho, 
474,  8S  Faa  489.  Under  the  statate  It  was 
authorised  to  incorporate  within  its  llmtts 
lots  and  lands  lyli«  wltliln  a  town  or  vU- 
iage.  Nampa*  etc.,  Irri.  Dist  t.  Brose,  11 
Idaho,  476.  68  Pac  489.  Now  it  Is  dear  t» 
OB  that,  when  the  Legislature  authorised  an 
irrigatifm  district  to  Indnde  within  its  bound- 
aries lots  and  lands  WUbln  a  municipal  cor- 
pora0<ni.  the  Legislature  thereby  granted  and 
conferred  the  necessarily  implied  power  up- 
on such  irrlgaticBi  district  to  enttt  the  towti 
or  village  and  huUd  and  construct  Its  Irriga- 
tion wwte.  In  other  words,  the  act  of  the 
Legislature  In  authorising  the  IncOTporatlon 
of  such  a  district  necessarily  carried  with  it 
the  franchise  to  enter  the  streets  and  alleys 
of  such  towns  and  villages,  or  the  streets 
and  alleys  of  the  portion  of  a  town  that 
might  be  Induded  within  sncta  Irrigation  dis- 
trict 

[3]  On  the  otber  hand,  the  legislative  act 
granting  the  right  to  include  town  lots  with- 
in an  Irrigation  distrid  and  the  implied  pow- 
er to  enter  the  streets  and  alleys  for  the 
purpose  of  delivering  water  does  not  take 
away  or  diminish  the  power  of  the  town 
or  village  to  control  and  surpervlse  its  streets, 
and  to  dired  the  manner  and  method  of 
their  use  by  such  a  district  The  mnnidpal- 
Ity  still  has  the  right  to  regulate  the  use  of 
its  streets,  and  to  prescribe  the  manner  and 
method  to  be  pursued  by  an  Irrigation  dis- 
trid in  conducting  water  over  or  through 
the  streets,  In  ordw  to  deliver  it  to  water 
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under  sectioas  1294  and  1296  of  tb«  ^nwti 
trespass  law  of  the  state. 

[Ed.  Note.— For  other  cases,  see 
Cent  Dig.  Ji  S54r-365,  380-385,  898*  897-401, 
400-419;  Dec.  Dig.  i  100.*] 

2.  ANIUAU  <i  100*)— TBKSPASGnifO— SlSTUTB. 

Section  1219  of  the  Rer.  Codes  provides 
that,  where  the  owner  of  trespassing  sheep  is 
unknown  to  the  partr  Injured,  sDch  party  may 
at  his  option  treat  toe  trespasMug  auimalB  as 
estrays,  but  under  the  estray  4aws  no  damUM 
can  be  collected;  such  laws  providiiig  only  lor 
the  disposition  of  the  estray  -  and  the  collec- 
tion of  the  necessary  costs  and  expense  in- 
curred in  taking  up  and  disposing  oc  th«  ani- 
mal 

[Ed.  Note.— For  other  caaes,  see'  Animals, 
Cent  Dig.  H  854-365.  880-883^  896,  897-401, 
409-419:   vie  Dig.  f  lOa*] 

8.  ANIMAU   (i  100*)— TBESPASSINO— A8BE88- 

UENT  or  Dahaoes— Pboceedings  IK  Kbm. 
Section  4230  of  the  Rer.  Code^  aathorizes 
the  proaeentioii  of  an  acticui  against  a-  d^cnd- 
ant  whose  name  Is  unknown,  and  allows  the 
plaintiff  to  proceed  against  a  defendant  with- 
out giTing  his  true  name,  where  he  baa  been 
anable  to  ascertain  the  true  name,  and  section 
1294  of  the  general  trespass  law  recogniies 
the  same  prinuple,  and  authorises  a  proceeding 
for  the  assessment  of  damages  against  the 
trespassing  animals,  and  proVldes  that  tlie 
amount  assessed  shall  not  be  a  peraonal  Judg- 
ment against  the  owner  of  tbft  animal,  bat  can 
only  bind  the  property  Itsell 

[Ed,  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  |i  354-866,  380-886,  896,  897-401, 
409-410;   Dec  Dig.  f  100.*] 

4.  AnnuLa  (|  100*)— Tsksfassiko— Dauaqu 

— PBOCBBDINQS— JUBTICK  or  TBK  PeAOE. 

Section  8025.  Rev.  Codes,  provides  that 
when  jurisdiction  Is  conferred  upon  a  court 
or  judicial  officer,  all  means  necessary  to  car- 

Sthe  statute  into  effect  are  also  gtren,  and 
at  in  the -exercise  of  that  jarisdictian,  if  tb* 
course  of  proceedings  la  not  specifically  pointed 
out  by  the  .statute,  the  court  may  adopt  anr 
suitable  process  or  mode  of  proceeding  which 
may  appear  most  conformable  to  the  spirit  of 
the  Irw,  and  In  pnrananoe  of  the  autiioritar  of 
this  statute  and  the  right  of  action  conferred 
by  sections  1217  and  1218,  Bev.  Codes,  it  is 
proper  for  a  justice's  court  to  proceed  under 
the  ptorUdons  of  sections  1294  and  1296,  BeT. 
Codes,  in  a  case  wh»e  it  is  chained  that  the 
owner  of  trespassing  sheep  la  unlmown  to  the 
plaintiff,  and  that  he  is  nnable  to  ascertain  the 
.     _  ^.  «.    1  1.  __i    name  of  the  owner,  and  the  animals  are  taken 

gQppIy  eftch  of  tha  aserB  from  the  laterals  j^to  the  possession  of  the  plaintiff  In  the  ac- 
tion, and  subsegnenliy  delivered  to  the  officer 
who  levies  upon  them  under  the  execution  is- 
-sued  by  the  Justice. 

(Ed.  Note.— For  other  cases,  see  Anlmala, 
Cent  IMc  Ji  S54r^  880-885^  886,  897-401, 
409-419;  Dee.  Dig.  1  lOa*] 


uBtfB  and  oonranm  at  Ua  oinal  or  lateral 
nearest  the  land  or  lot  to  b<»  irrigated.  If 
the  dl^  anthorlties  denoed  li  necessary  to 
hare  the  water  condocted  tliroagb  under- 
ground pipes  Instead  of  b^ng  delivered 
through  open  ditches,  It  was  clearly  wtthlii 
the  power  and  anthorltr  of  the  dty  to  take 
sncb  action  and  prohibit  the  use  of  the 
streets  In  a  different  manner.  Of  coarse, 
the  city  ctinld  not  compel  the  irrigation  dis- 
trict to  build  a  pipe  llu^  but  it  could  pro- 
hibit It  carrying  water  through  an  open  ditch; 

[4]  The  water  ccmsumer,  on  the  other  band; 
who  has  acquired  a  right  to  the  use  of  wa- 
ter from  this  ^stem,  may  have  bis  writ  to 
compel  the  dellrery  of  ^ter  to  him  at  the 
most  arailable  points  on  the  Une  of  the  main 
or  lateral  nearest  hiuL  If  the  cll7  can  pre- 
scribe the  method  in  which  water  may  be 
deUVered  thiout^'  its  streets^  an<fl  the  water 
user,  on  the  other  han^,  has  acquired  a 
constitntlonal  right  to  have  water  delivered 
to  him  from  the  canal  or  lateral  of  the  dis- 
trict system,  then  It  would  seem  tluit  the 
irrigation  district  Is  left  only  the  one  al- 
ternative namely,  to  construct  a  pipe  Une 
and  deliver  water  to  the  consumers  tHrongh 
sudi  lln& 

It  is  dear  that  the  district  most  constmct 
its  necessary  canals  and  laterals  within  the 
corporate  limits  vt  the  dty  and  pay  for  such 
construction  as  the  law  aireda  As  was  stat- 
ed in  the  opinion  In  this  case  on  a  former 
appeal  (10  Idaho,  7T9, 116  Faa  979):  "Under 
ttwab  fiicts  the  lot  owners  have  become  en- 
titled to  the  use  of  water  from  the  defend- 
ant's system,  and  -0ie  defendant  must.  In  the 
first  Instance  ccmstmct  its  system  within  Its 
franchise  lindts  at  Its  own  expense.  It  can- 
not compel  the  user  of  water  to  pay  fbr  any 
port  ot  the  ^stera."  Howew,  as  we  under- 
stand It,  the  us«B  ot  vnter  were  reqalred 
to  consbnct  their  own  laterals-  firom  the 
main  canal  and  laterals  of  the  district,  and 
the  district  would  not  be  required  to  pay  for 
the  construction  of  audi  private  laterals  as 


that  oottstltnte  the  district  system. 
.  Tlie  Judgment  of  the  district  court  should 
be  affirmed;  and  it  Is  so  ordraed.  Costs 
awarded  In  tajot  of  respoi^ents. 


8ULIJTAN  and  STOWABT,  JJ.,  «ow^r. 


(23  Idaho,  snn 

CLEVELAND  v.  WAIXACB  et  aL 
(Supreme  Court  of  Idaho.    March  19,  1918.) 
S.  Anikals  (I  100*)— Tmspabsikq— Dahaoes 

— TWO-HlU  lilUIT  L.AW. 

^nder  sections  1217  and  1218,  Rev.  Codes, 
known  as  the  "two-mile  limit  law,"  a  right  of 
action  la  given  against  any  person  owning  or 
having  in  Us  charge  any  sheep  tlut.  are  allow- 
ed to  nerd  or;  craze  .witmn  two  miles  of  a  dwell- 
ing house;  snd,  where  the  owner  thereof  is 
not  known  or  cannot  be  ascertained,  the  per- 
son who  has  sustained  damages  by  reason  of 
the  trespass  may  proceed  against  the  property 


6.  AlflKAU  (1 100*)— TBESPASnRO— DAHAons 

— PsocuDiNGS— sAppoiMnairc  or  Appaau- 

KBB. 

It  is  not. necessary  in  this  state  to  fence 
against  sheep,  and  so  in  an  action  under  the 
provisions  of  section  1294,  Rev.  Codes,  for  the 
recovery  of  damages  for  the  trespass  of  sheep 
in  violation  of  the  provisions  of  sections  1217 
snd  1218,  Rev.  Codes,  it  is  unnecessary  to 
appoint  appraisers  therein  provided  for. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.J|  354-866,  880^^,  896,  887-401, 
409-419;   Dee.  Dig.  |  100.*] 

.  AK>eal  from  Dtetrict  Courts  Blalna  Oonn- 

ty ;  Edward  A.  Walter  Judge. 

.   Action  by  W.  C.  Cleveland  ^nlnst  Jack 

Wallace  and  others  for  damages.   From  a 
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Judgment  for  plaintiff,  defradants  appeal. 
Reversed. 

J.  W.  Edgerton,  of  Soldier,  and  SuUIrau  A 
SoUlTan,  of  Boise,  for  appellants.  Frawley 
A  Blo<^  of  Boise,  and  McFaddoi  &  Brod- 
bead,  of  Haltey,  for  reqwndent 

AILSHIS,  G.  J.  Tills  actloB  Invcdyes  the 
Talldtty  of  certain  Jadgments  and  execatlon 
sales  bad  under  sections  1217  and  121S  of  the 
Rev.  Codes,  popularly  known  as  the  "two- 
mile  limit  law."  A  band  of  sheep  which  sub- 
sequent eroits  have  dlsdosed  belonged  to 
Fesp<H>dent  herein  were  herded  and  grazed 
for  Bomething  like  a  week  within  two  miles 
of  the  dwelling  house  of  the  ai^pellants  Couch 
and  Wallace.  The  band  of  sheep  numbered 
something  like  2,900,  and  was  herded  by  a 
Basque,  who  either  could  not  or  would  not 
spea^L  Engllah.  Couch  and  Wallace  radeav- 
ored  to  learn  the  name  of  the  owner  of  the 
sheep,  but  were  unable  to  do  bo.  On  June 
&th  Couch  and  Wallace  eacii  commenced  an 
action  in  the  Juatlca's  court  of  the  precinct 
wher^  the  trespass  was  committed  for  the 
recovery  of  damages  under  the  two-mile  limit 
law.  Their  actions  were  commenced  and  aum- 
moneea  were  Issued  against  John  Doe,  whose 
real  name  was  alleged  to  be  unknown  to  the 
plaintUTs.  The  summonses  were  served  on 
the  Basque  herder,  and  a  return  was  made 
that  service  bad  beea  made  on  the  def^d- 
ant  named  in  the  complaint  and  summons. 
Upon  the  return  day,  no  appearance  was 
made  on  b^balf  of  the  defendant,  and  the 
true  name  of  the  defendant  was  still  un- 
known to  the  plalntifTs.  They  Introduced 
their  evidmce,  and  Judgments  were  entered 
in  fayoT  of  the  plaintiffs.  The  Judgments  were 
entered  as  judgments  In  rem  against  the 
sheep,  and  there  were  no  personal  judg- 
ments against  any  one.  In  these  Judgments 
the  Justice  of  the  peace  recited  the  ftiet  that 
it  appeared  to  him  that  a  band  of  sheep 
had  been  taken  diarge  of  by  the  respective 
plalntlfh  Couch  and  Wallace  on  the  6th  day 
of  June,  which  was  the  day  foUowli^  the 
fltlng  of  the  complaints,  and  that  they  had 
been  In  possession  of  the  ^eep  from  that 
date  imtU  the  date  of  the  ^try  of  Judgment, 
and  the  Judgment  thereupon  ordered  and 
adjudged  that  a  sufficient  number  of  the 
trespassing  sheep  be  sold  to  satisfy  the  Judg- 
ments and  costs.  Executions  were  Issued  to 
the  constable  reciting  the  amounts  of  the 
respectiTe  Judgments,  and  directing  him  to 
levy  npon  the  she^  and  sell  a  snfflclait  num- 
bra  to  aattafy  these  Judgments.  The  consta- 
ble therenpon  proceeded  in  acetwdance  with 
die  statute,  directing  the  wmiata  of  oiecu- 
tlon  sales,  and  sold  some  8S  bead  from 
which  be  realized  snffident  to  pay  the  Jodg- 
noits  and  costs  and  expenses  of  sale, 
mezeafter  Aie  respondent  Olevtiand 
menced  tbis  action  against  CooCh  and  Wal- 
laet  and  the  conataUe  to  reeom  damages 


representing  the  loss  aU^d  to  have  been 
sustained  by  reason  of  the  sale  of  these 
sheep.  Judgment  was  entered  in  favor  of 
Clevelaod.  and  this  aiveal  was  thttenpon 
prosecuted. 

[1]  The  question  presented  on  this  appeal 
is  the  Jurisdiction  of  the  Justice  of  the  peace 
to  enter  the  Judgments  In  favor  of  Couch  and 
Wallace  and  to  issue  execution  thereon  and 
the  regularity  of  the  proceedings  bad  there- 
on. The  ai^Uants  proceeded  In  the  lower 
court  upon  the  theory  that  sections  1217  and 
1218,  known  as  the  "two-mile  limit  law,"  gave 
th^  a  right  of  action  against  the  owner  of 
these  sheepv  whetiier  known  or  unknown, 
and  that  under  those  provisions  of  the  stat- 
ute they  were  entitled  to  recover  &  Judgment 
fw  the  trespass  committed.  They  took  the 
further  position  that  since  those  statutes 
prescribe  no  procedure  for  obtaining  relief 
where  the  owner  of  the  trespassing  sheep  is 
unknown  that  they  might  then  have  recourse 
to  the  general  trespass  law  of  the  state  deal- 
ing with  trespassing  animals  generally,  and 
pursue  the  remedy  therein  prescribed  to  be 
pursued  where  the  owner  of  the  animals  is 
unknown.  They  accordingly  rely  upon  the 
provi^ons  of  sections  1294  and  1296,  Bev. 
Codes,  dealing  with  the  subject  of  trespass- 
ing animals.  The  respondent  contends,  how- 
ever, that  appellants  failed  even  to  comply 
with  the  provisions  of  section  1294,  in  that 
the  owner  of  the  animate  was  not  served 
with  process,  and  that  the  Justice  of  the 
peace  failed  to  ajWQlnt  the  appraisers  there- 
in provided  for  to  examine  the  fences  and 
testify  concerning  their  condition. 

Appellants  admit  that  no  appraisers  were 
appointed,  and  they  Justify  the  action  of  the 
Justice  of  the  peace  in  falling  to  ai^int 
appraisers,  upon  the  ground  that  it  la  not 
necessary  in  this  state  to  fence  against 
sheep  (Spencer  v.  Morgan,  10  Idaho,  542,  79 
Pac.  459),  and  on  the  further  ground  that 
sheep  are  trespassing  animals  when  herding 
on  the  public  domain  anywhere  within  two 
miles  €t  a  dwelling  house.  It  Is  clear  to  ns 
in  the  outset  that  If  sections  1294  and  1296 
of  the  Rev.  Codes  are  applicable,  and  may 
be  resorted  to  as  a  remedy  In  audi  a  case 
onder  the  two-mile  limit  law,' It.  was  nnnec- 
essary  for  the  Justice  of  the  peace  to  appoint 
appraisers  in  this  case.  The  reason  is  appar* 
ent.  The  matter  of  a  sufficiency  fence  or  no 
fence  at  all  would  have  been  ratlrely  Im- 
material, and  it  was  unnecessary  to  have  any 
evidoice  produced  on  that  question.  The 
only  question  was  as  to  whether  the  animals 
had  herded  or  grazed  within  two  miles  of  the 
dwelling  house  of  the  plaintiff  in  the  action, 
and.  If  so,  the  amount  of  damaget  anstalned 
thereby.  , 

Now,  then,  the  question  remaining  to  b» 
determined  Is :  Did  the  appellants  hen  par^ 
sue  the  right  remedy  in  the  Justice  court  In 
procuring  their  Jndgmwts  and  candng  Oie 
respondent's  ffeovetty  to  bt  setiea  and  aold} 
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It  Is  dear  that  sections  1217  and  1218. 
koown  as  tbe  two-mile  limit  law,  gave  them 
a  right  of  action,  and.  If  they  conld  make 
their  proofs,  entitled  them  to  recover  dam- 
ages. '  If,  however,  they  could  not  ascertain 
the  name  of  tbe  owner  of  the  property  and 
conld  not  secure  service  on  blm,  then  they 
could  obtain  no  personal  judgm^t  against 
him.  The  question  then  recurs,  Is  there 
any  other  remedy  to  be  found  In  the  stat- 
ntea  applicable  to  this  case  and  which  might 
be  invoked  in  aid  of  the  right  of  action 
granted  by  these  sections  of  the  statute? 

[t]  Section  1219  recognizes  the  tact  that 
the  owner  or  agent  of  the  owner  may  be 
"unknown  to  the  par^  injured  by  sotdt  tres- 
pass," and  ttiat  section  authorises  such  tres- 
passing sheep  to  be  dealt  with  under  ttie 
estray  laws  If  Uie  party  so  diooses.  The 
estray  laws,  however  (sections  1299  to  ISOl, 
induslve),  do  not  jH'ovide  for  or  contemplate 
the  recovery  or  collection  of  any  private 
damages  by  tbe  taker-np  of  estrays  or  by 
any  on&  Those  statutes  provide  only  for 
the  diiposiUon  of  the  estrays  and  the  pay- 
ment of  the  necessary  costs  and  diarges  in- 
cident thereto.  Turning,  however,  to  tbe 
statutes  dealing  with  trespassing  animals 
generally,  we  find  that  sections  1294  and 
1296  provide  a  remedy  for  all  cases  where 
the  owner  of  the  trespassing  animals  Is  un- 
known, and  section  1294  spedflcally  pro- 
vides that  "sodi  Judgment  only  binds  said 
property." 

[8]  Section  4230,  Rev.  Codes,  recognizes 
tbe  fact  that  it  may  sometimes  be  necessary 
to  prosecute  an  action  against  a  defendant 
whose  name  Is  unknown  to  the  plaintiff,  and 
It  accordingly  authorizes  such  a  proceeding. 

[4]  Section  3925  of  the  Rev.  Codes  pro- 
vides that:  "When  jurisdiction  is,  by  this 
Code  or  by  any  other  statute,  conferred  on 
a  court  or  judicial  officer  all  the  means  nec- 
essary to  carry  It  into  effect  are  also  given ; 
and  Id  the  exercise  of  the  Jurisdiction  If  the 
course  of  proceedings  be  not  specially  point- 
ed out  by  this  Code,  or  the  statute,  any  suit- 
able process  or  mode  of  proceeding  may  be 
adopted  which  may  appear  most  conforma- 
ble to  the  spirit  of  this  Code."  It  would 
seem,  therefore,  that  where  a  party  is  given 
a  right  of  action  under  sections  1217  and 
1218,  but,  owing  to  his  Inability  to  ascertain 
who  Is  the  owner  of  the  trespassing  animals 
and  Is  really  responsible  for  the  Injury,  he 
cannot  therefore  procure  a  personal  judg- 
ment against  the  owner,  he  may  avail  him- 
self of  the  appropriate  remedy  provided  by 
statute  In  cases  where  the  owner  Is  un- 
known, whereby  the  relief  Is  sought  and  tbe 
remedy  Is  had  against  tbe  property  alone. 
In  such  a  case, 'while  the  party  Injured  can- 
not ascertain  tbe  name  of  the  owner,  he  can 
lay  hold  upon  and  Identify  the  proiwrty 
which  has  caused  the  injury.  The  proce- 
.dure  provided  by  sections  1294  and  1296 


gives  a  Judicial  bearing,  requires  proofs^ 
gives  public  notice  both  of  the  hearing,  and 
of  the  seizure  and  sale  of  tbe  property. 
This  accords  the  party,  whoevw  be  may  be^ 
that  Is  the  owner  of  me  property  ane  pro- 
cess of  law  In  so  far  as  the  judgment  affecfs 
the  specific  property  Involved.- 

[5]  In  cases  where  It  Is  charged  that  ani- 
mals have  trespassed  against  which  it  Is 
required  to  maintain  lawful  fences,  then  It- 
Is  necessary  for  the  justice  of  the  peace  to 
appoint  the  appraisers  provided  for  by  sec- 
tion 1294.  In  case,  however,  where  the 
charge  Is  a  violation  of  the  two>mlle  limit 
law  by  the  trespassing  of  sheep,  the  appirint- 
ment  of  such  appraisers  would  be  a  naeleaa 
thing  and  conld  accomplish  no  purpose  what- 
ever, and  snch  appraisers  would  be  unable 
to  testify  to  any  essenUal  or  material  fact 
in  the  case.  ' 

The  trial  eonrt  erred  In  mllag  that  the 
proceedings  of  the  Justice's  court  were  with- 
out JurfadlctloD,  and  that  the  sale  of  the 
sheep  on  execution  Issued  from  tbe  justice 
court  was  nnautiun^Eed  and  void. 

For  the  foregoing  reasons,  the  Judgment 
of  tbe  loww  court  must  be  reversed,  and  it 
is  so  ordered,  and  the  cause  is  remanded, 
with  direction  to  grant  a  new  trial  ot  take 
such  further  i»nceedlngB  in  accordance  with 
the  views  herein  expressed  as  may  be  neces- 
sary to  a  proper  disposition  of  this  casa 
Goats  awarded  In  ibvor  of  appdlants. 

STEWART,  7.,  concurs.  SULUTAN, 
did  not  (At  at  the  hearing  and  to(Ano  poxtln 
the  cas& 

(tt  UiAo,  SO) 
WILSON  et  aL  t.  JARBON. 
(Supreme  Goart  of  Idaho.    March  18,  191&) 

1.  Taxation   (|  764»)— Tax  Debus— Suik- 
ciENCT  or  Descbiption— Cebtificate. 

A  tax  asle  certificate  describios  lands  sold 
as  "S.  %  N.  W.  4.  sec.  1,  twp.  4,  range  2," 
Is  Insumdent  and  invalid  for  tbe  purpose  of 
furnishing  a  description  on  which  a  valid  tax 
deed  can  be  executed,  and  a  tax  deed  executed 
OD  such  certificate  after  the  expiration  of  the 
time  allowed  for  redemption  which  describee 
the  property  conveyed  as  "The  South  H  of 
the  Northwest  %  of  sec.  one  (1),  twp.  four 
(4)  north,  range  two  (2)  West  of  Boise  Merid- 
ian, Canyon  county,  state  of  Idaho,"  is  not  a 
substantial  compliance  vrith  the  provisions  oC 
sections  1768  and  1764  of  the  Rev.  Codes, 
which  require  a  tax  deed  to  contain  the  same 
description  and  recitals  contained  in  the  tax 
sale  certificate. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  Bi  1519-1522;  Dec.  Dig.  1  764.*] 

2.  Taxation  (8  686*)— Tax  DEEO  —  Strm- 

CIENCT  OF  DeSCBIPTIOK— CBBTIFICAIB. 
In  issuing  a  tax  deed,  the  officer  execut- 
ing the  same  in  describing  the  property  may 
extend  abbreviations  contained  hi  the  certifi- 
cate, and  make  a  fuller  and  more  complete 
description  of  land  which  was  suffidently  de- 
scribed in  the  tax  sale  certificate,  bnt  he  has 
no  right  or  authority  to  add  to  or  complete  an 
incomplete  and  insomclent  description  eontain- 
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ed  in  the  tax  lale  certificate,  and  he  bas  no 
aathoritj-  to  go  beyond  tbe  certificate  for  ex- 
traneous evidence  describing  the  property  in- 
tended to  be  described  in  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  II  1377-1379:   Dec  Dig.  |  886.*] 

S.  Evidence  (8  387« )— Taxaiioh  <|  7M*)— 
assbsshbnt— sufncutnct  ot  duchftion 
— Vaudot  of  Sale— Pabol  Evidence. 
More  strictness  is  required  in  the  descrip- 
tion in  an  assessment,  where  the  property  is 
to  be  sold  for  delinquent  taxes,  than  is  requir- 
ed in  a  deed  of  conveyaoce  from  tbe  grantor 
to  the  grantee.    In  the  former  case  parol  or 
extraneous  evidence  is  not  admissible,  while 
in  the  latter  case  it  may  become  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  K  1698-1713:  Dec.  Dig.  |  387:* 
Taxation,  Gent.  Dig.  H  lS19-1622i  Dec.  Dig. 
I  764.1 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Ed.  L.  Bryan,  Judge. 

Actioo  by  Albert  EL  WUboh  and  another 
against  W.  B.  Jarron  to  quiet  title.  From 
judgment  tm  defoidaut,  plaintiffs  appeal. 
Reversed. 

B.  F.  Neal,  of  Boise  City,  for  appellants. 
Bice,  Thompson  ts  Buctcner,  of  Caldwell,  and 
Oordlner  &  Cordlner,  of  Bpokan^  Wash,, 
for  respondent 

AILSHIE,  C.  J.  This  case  Involves  the 
validity  of  a  tax  deed.  It  appears  that  the 
land  belonging  to  appellant's  grantor  was 
sold  for  taxes  and  the  property  was  bid  In 
by  the  county,  and  subsequently  the  respond- 
ent purchased  the  tax  certitlcate  from  the 
county,  and  at  the  expiration  of  the  time 
allowed  for  redemption  received  a  deed  from 
tbe  assessor  and  ex  officio  tax  collector  of 
Canyon  county.  The  appellants  commenced 
tfa^  action  In  the  district  court  to  quiet 
th^, title  to  this  land,  and  the  respondent 
answered,  dmying  appellant's  title,  and  set 
np  his  own  title  deralgned  through  the  tax 
deed.  After  a  trial  the  court  found  in  nivor 
of  the  defendant,  and  tbe  plaintiffs  appealed. 

[1]  A  great  many  errors  have  been  as- 
signed, but,  as  we  view  tbe  cose,  It  Is  only 
necessary  for  us  to  consider  one  assignment. 
The  tax  certificate  recites  that  the  property 
was  sold  on  tbe  8th  day  of  July,  1907,  to 
Canyon  county  for  the  sum  of  |18.75,  and 
50  cents  for  a88essoT*8  and  tax  collector's  ca- 
tiflcat^  and  that  the  taxes  had  levied 
and  assessed  against  the  property  for  the 
yea^  1906,  and  that  the  property  assessed 
and  sold  was  described  as  "8.  %  N.  W.  4,  sec 
1,  twp^  4,  range  2."  It  wUl  be  noticed  that 
this  description  does  not  recite  the  county  In 
wblcb  tbe  property  la  situated,  nor  does  It 
state  wbetba  the  town^lp  Is  north  or  south, 
nor  does  It  show  whether  the  range  Is  east 
or  west,  nor  does  It  give  tbe  meridian  fnnn 
wbldi  these  nombos  are  computed.  After 
tbe  expiratkHi  of  tbe  three-year  period  for 
redemption  from  this  sale,  the  taxes  not 
bavlnff  been  paid,  the  assessor  npon  applica- 
tlMi  of  tbe  owner  and  bolder  of  the  tax 


sale  certificate  Issued  to,  him  a  tax  deed. 
This  tax  deed,  which,  by  the  way,  was  ex- 
ecuted by  tbe  successOT  in-  office  of  tbe  as- 
sesew  who  executed  the  tax  sale  certl&iate, 
describes  the  property  conveyed  as  follows: 
'The  South  %  of  tbe  Northwest  %  of  sec. 
one  (1),  twp.  foar  <4)  north,  range  two  (2)  West, 
Boise  Meridian,  Canyon  county,  state  of 
Idaho."  It  Is  apparent,  and  must  be  admit- 
ted, that  the  description  contained  In  the 
deed  Is  a  good  description  of  the  particular 
tract  of  real  estate  described  In  the  deed. 
It  is  equally  clear  that  the  assessor  who  ex- 
ecuted this  deed  could  not,  and  did  not,  get 
this  full  description  from  tbe  tax  sale  cer- 
tificate which  had  been  prevloi^ly  Issued  by 
his  predecessor.  It  was  necessary  for  him 
to  ascertain  in  some  other  manner  and  from 
some  other  source  that  the  township  was 
north,  Instead  of  south,  and  that  the  range 
was  west,  instead  of  east,  and  that  the  coun- 
ty in  which  the  property  was  located  was 
Canyon.  He  might  have  been  Justified  in 
assuming  that  the  computation  was  made 
from  "R  H."  or  Boise  meridian.  We  know, 
and  we  take  it  that  the  assessor  was  Justified 
In  taking  notice  of  the  same  fact,  that  the 
public  surveys  in  this  state  ase  craipnted 
from  the  Boise  meridian. 

[2]  He  was  also  Justified  in  taking  notice 
of  abbreviations  used  In  the  certificate,  and 
in  extending  them  In  full  In  his  deed.  We 
are  not  aj^rlaed  as  to  where  or  how  the  as- 
sessor obtained  his  information  so  as  to 
enable  blm  to  complete  this  description.  On 
the  other  band,  the  statute  (sections  1768 
and  1764  of  the  Bev.  Codes)  require  the  deed 
to  contain  the  same  description  and  redtals 
contained  In  the  tax  sale  certificate 

This  court  has  had  occasion  to  consider 
these  provisions  of  the  statute  In  White 
Pine  Mfg.  Co.  v.  Morey,  19  Idaho,  49,  112 
Pac.  674,  and  McGtowan  v.  Elder,  19  IdafaOk 
153,  113  Pac.  102,  and  it  was  there  held  that 
"a  substantial  compliance  with  the  statute 
Is  sufficient"  It  would,  however,  be  a  wide 
sweep  of  the  imagination  to  say  that,  not* 
Mithstanding  this  variance,  there  has  never- 
theless been  a  substantial  compliance  with 
the  statute,  and  that  the  description  oontalur 
ed  in  this  tax  deed  is  substantially  tbe  same 
as  that  contained  In  the  ctfttflcat&  It  la 
not  substantially  the  same— 4be  first  deecrlp- 
tton  falls  to  locate  or  describe  any  tract  ot 
land.  Reverting  to  tbe  description  found  In 
this  certificate,  apd  analysing  It  foe  a  mlnnt^ 
It  wtU  be  seal  that  it  would  have  been  Just 
as  competent  and  equally  as  substantial  a 
compliance  with  tbe  statute  for  the  assessor 
to  have  made  a  deed  describing  this  pn^ierty 
as  bting  in  townsh^  4  send)  as  4  north,  or 
In  range  2  east  as  In  range  2  ^est,  elUier 
north  or  south  of  the  base  line. 

[3]  In  MlUer  v.  Williams,  135  GaL  183,  67 
Pac.  T88,  the  Suiweme  Court  of  GaUfomla 
bad  occasion  t*  consider  the  admission  ef 
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evidence  to  show  the  Intention  of  the  parties 
In  order  to  determine  the  correctness  of  the 
description  contained  In  a  tax  deed,  and  the 
court  discussed  the  difference  between  the 
rule  of  law  applicable  to  a  description  con- 
tained in  a  tax  deed  and  one  contained  In 
a  deed  of  conveyance  made  by  a  vendor  to  a 
pnrehaser,  and  said:  "A  description  which 
would  suffice  in  an  agreement  to  convey  or 
in  a  deed  may  be  bad  in  an  assesament  In 
the  first  case,  the  court  might  InQuire  as  to 
the  Intention  of  the  parties,  but  In  the  other 
the  owner  has  no  part  In  the  proceeding, 
which  iB  hostile,  and  to  every  step  in  which 
he  Is  objecting.  The  assessment  Is  made  with 
a  view  to  a  possible  sale,  and  the  property 
should,  thertfore,  be  so  described  as  to  en- 
able the  owner  to  know  what  land  is  charsed 
with  the  tax,  and  also  to  oiable  a  [>osslble 
purchaser  to  know  what  land  la  offered  for 
sale.  *  *  *  To  decide  this  matter,  there 
Bhonid  be  no  uncertainty  as  to  what  land  he 
la  dealing  with.  Hence  the  description 
should  be  sufficient  In  itself  to  Identify  the 
land,  or,  If  reference  to  a  map  or  record  la 
required,  that  Btaonld  be  Indicated  In  the  as- 
sessment." 

It  seems  'to  ns  that  the  fbregoing  state- 
ment of  the  law  Is  a  reasonable  and  telr 
dlstinctlou  to  be  obserred  and  rule  to  be  ap- 
plied In  tiiese  cases.  Miller  t.  "miliams  has 
been  fallowed  in  several  snbseqnent  cases  In 
Callfomla,  among  -n^ich  are  lAnta  v.  Fish- 
bum,  S  Gal.  App.  662,  91  Pac  816,  and  Fox  t. 
Townsend,  1S2  OaL  SI,  91  Faa  1004,  1007. 
The  same  court  In  Best  t.  Wohlfbrd,  144 
CaL  TSS,  78  Fac;  2M,  and  Baird  r.  Monroe, 
ISO  Cal.  seo,  89  Pac.  SB2,  has  drawn  the  dia- 
tinctloa  between  introdudnK  evidence  for 
the  purpose  of  completing  or  correcting  an 
insnfllcient  or  ind^lnlte  and  nncwtaln  de- 
scription and  that  of  Inbodudug  evidence 
for  tbe  purpose  of  showing  that  the  de- 
scription ctmtalned  in  Uie  c^flcate  or  deed 
Is  complete,  and  does  describe  a  certain  tract 
xa  parcel  of  land,  so  as  to  enable  any  one 
by  the  aid  of  sndi  description  to  locate  the 
land  th«dn  ecmveyed.  nils  latter  mle  is 
just  and  salntary,  and  has  been  heretofore 
recognlced  and  adopted  In  at  least  one  case 
by  this  court  Allen  v.  Kitchen,  16  Idaho, 
188. 100  Pa&  10B2,  18  Ann.  Cas.  014. 

In  tbe  case  at  bftr  it  most  be  remonbered 
that  the  app^lanta  were  not  the  owners  of 
the  land  at  the  time  It  was  assessed,  and  the 
tax  tor  which  the  sale  was  made  was  levied 
against  the  i»oper^.  An>ellanl»  oocnpy  the 
position  of  Innocent  'purehasera  If  they 
went  to  the  records  of  Canyon  connty  for 
the  purpose  of  examining  the  title  to  the 
property  they  pnnfliased,  and  which  Is  de- 
scribed In  tlilB  tax  deed,  and  f6und  a  de- 
acription  anch  as  Is  contained  In  the  tax 
sale  certificate,  that  descripUon  would  not 
be  anOIclent  to  put  them  on  notice  of  an  out- 
standing tax  lien  or  deed  against  the  partic- 


olar  tract  of  land  purchased  and  which  was 
subsequently  described  In  the  tax  deed.  For 
the  reasons  above  stated,  the  Judgment  in 
this  case  must  be  reversed. 

It  is  extremely  doubtful  if  the  return  made 
by  the  assessor  who  sold  this  property  at 
delinquent  tax  sale  is  a  sufficient  or  sab- 
stantlal  compliance  with  the  provisions  of 
section  1748  of  the  Rev.  Codes.  That  sec- 
tion Bpedfles  the  facts  which  must  be  shown 
in  such  a  return.  Those  facts  are  not  all 
shown  in  the  return  In  this  case. 

The  Judgment  will  be  reversed,  and  the 
cause  is  remanded,  with  direction  to  the 
trial  court  to  enter  Judgment  in  favor  of  the 
plaintiffs,  quieting  their  title  to  the  property 
described  in  their  complaint  upon  payment 
to  the  respondent,  or  to  the  derk  for  hla 
benefit,  the  amount  paid  by  him  to  the  coun- 
ty for  the  tax  sale  certlflcate,  together  with 
penalties  and  Interest  allowed  on  tax  sale 
certificates.  Costs  of  this  appeal  are  award- 
ed In  favor  of  appellants. 

■  8ULUVAN  and  STEWABT.  JJ..  eoncnr. 

(a  Idabo,  ESI) 

PRIMBOSE  T.  ABMSTRONG  HACHIKERT 
CO. 

(Supreme  Court  of  Idabo.    March  12,  1913.) 

1.  Appeal  Ann  Bkbor  (|605*)— Iirsumonm 
Kecord. 

Where  the  record  sent  op  on  appeal  leavei 
It  in  doubt  as  to  whether  all  the  ertdence  In 
the  case  has  been  sent  up,  and  there  is  reason 
to  believe  from  the  contents  of  the  record  that 
material  exhibits  have  been  omitted,  an  appd- 
late  court  wUl  not  examine  such  record,  wiu  a 
view  to  determiDing  and  passing  upon  the  case 
upon  its  merits. 

_[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  2011-2914;  Dee.  Dig.  | 
695.*] 

2.  AppiiAi.  AND  EuOB  (1 612*)— lasuriioiMiT 

BSCOBD— DiSlfiaSAL. 

Record  examined  in  this  case,  and  Jh«Jd, 
that  it  Is  BO  Indefinite  and  uncertain,  and  the 
settlement  and  certification  thereof  is  so  Ir* 
regular,  as  to  require  a  il*—*"aT  of  the  appeal. 

[Eld.  Note.— For  other  cases,  aes  Appeal  and 
Error,  Cent  Dig.  U  2694-2701;  Dec.  IMg.  | 
612.*] 

Appeal  from  District  Court,  Twin.  Falls 
County;  C.  O.  Stockslager,  Judge. 

Action  by  J.  H.  Primrose  against  the  Arm- 
strong Machinery  Company.  Judgment  txa 
plaintiff,  and  defendant  aiveala.  Dlamlssed. 

James  H.  Wise,  of  Twin  Falls,  for  a^l- 
lont  F.  A.  Hutto,  oC  Twin  Falla^  tor  re* 
qtondent 

AIIiSHIE,  G  J.  In  this  case  a  motion  has 
been  made  to  dismiss  the  appeal  on  nnmerons 
grounds,  and  a  motion  has  also  been  made 
to  strike  from  the  transcript  the  greater  por- 
tion of  the  record  therein  contained  on  nu- 
merous grounds,  among  which  is  that  the 
contents  is  not  properly  identified  or  certi- 
fied. We  do  not  deem  it  necessary  or  import 
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•at  tluU  we  Bet  oat  In  a  vtitten  oplnidn  the 
Turtons  reasons  prssented  for  dlsmiflMl  of 
this  appeal  The  condition  of  the  record  In 
tbis  ease,  howerer,  renders  It  necessary  tbat 
the  appeal  be  dismissed. 

[1]  An  appellate  oonrt  could  not  wltb  saf^ 
ty  to  Uttgants  enter  upon  the  coiul deration 
of  a  case  on  Its  merits,  where  the  record  Is 
so  uncertain  and  Indefinite  as  is  the  case 
herb  Indeed,  It  is  extreme  donbtfnl.  Judg- 
ing from  the  redtals  of  the  record  itsdt  if 
the  transcript  contabis  all  the  erldence  in- 
troduced in  the  case  and  all  the  exhibits  re- 
Hmed  to  both  by  the  wltneases  in  open  conrt 
and  other  witnesses  who  .testified  through 
d^KMltlonsi.  A  number  of  exUblts  liave  been 
cntifled  up  by  the  clerk  of  the  district  oonrt 
They'  correqwnd  In  numbering  and  marks  of 
identification  to  the  exhibits  introduced  on 
the  trial.  We  find,  however,  that  a  number 
of  exhiblta  were  referred  to  In  a  deposltiou 
which  was  taken  long  before  the  triai  and 
which  was  used  npon  the  triai  of  the  case. 
That  witness  refers  to  exhibits,  some  of 
which  ai^iear  to  have  borne  the  same  marks 
of  identification  as  the  exhiblta  introduced 
upon  the  trial.  We  have  no  means  of  know- 
ing wh^her  those  are  some  of  the  same  ex- 
hibits that  were  Introduced  at  the  time  of  the 
trial,  or  were  dUTerent  exhibits  marked  by 
the  commissioner  who  took  the  deposition. 
None  of  them  disclose  any  marks  of  identifi- 
cation made  by  tho  commlssiouer  who  took 
the  d^Kisltion. 

[2]  Presumhig,  as  we  must,  that  ttie  proper 
procedure  was  adopted  both  npon  the  taking 
of  the  deposition  and  the  trial,  we  would  be 
compelled  to  assume  that  a  paper  marked 
"Exhibit  A"  by  a  commissioner  upon  the  tak- 
ing of  a  depoettlott  long  before  the  trial 
would  not  be  the  same  paper  m&rked  "Ex- 
hibit A"  upon  the  oral  examination  of  an- 
other witness  in  open  court  at  the  trial  of 
the  case.  None  of  these  exhibits  contain 
two  sets  of  markings  for  identification. 

In  this  case  a  Judgment  was  entered  on 
May  Slst  Notiee  of  appeal  was  filed  and 
served  on  the  29th  day  of  Jnne,  and  on  the 
same  date  the  trial  court  made  an  order  di- 
recting the  court  reporter  to  make  a  tran* 
script  of  the  evldraca  This  tranacrlptr  ac- 
cording to  the  certificate  of  the  coort  r^rt- 
er,  was  completed  on  the  6th  day  of  Jnly, 
and  was  filed  with  the  derh  of  the  district 
conrt  on  Jnly  24th.  The  record  does  not  dls- 
doae  when  the  transcript  was  served.  The 
transcript  of  the  record  appears  to  have 
been  made  up  prior  to  the  8th  day  of  August, 
and  the  whol«  record  is  certified  by  the  clerk 
of  the  district  court  under  the  seal  of  the 
court  on  the  latter  date.  In  this  certificate 
the  derte  refers  to  the  reporter's  transcript 
filed  with  the  dwk  <m  July  24th.  The  rec- 
ord certified  to  by  the  clerk  ot  the  district 
court  contains  no  certificate  from  the  judge 
settlinff  the  transcript  of  the  evUenoe  or  bUl 


of  exceptions.  TollOwinf  13ie  onrttflAte  1^ 
the  dexic  of  the  district  court,  and  pasted  on 
the  inedde  of  the  back  covrar  to  the  record,  to 
a  certificate  algned.  by  the  Judge  of  the  dis- 
trict oonrt,  under  date  of  August  24th,  pur- 
porting to  settle  and  certify  the  transarlpt 
of  the  evidence  "as  a  bill  of  exertions  in 
the  case."  This  certificate  does  not  dtadose 
whether  counsel  were  iHment  or  had  any 
notice  of  this  purported  settlement  of  the 
hUl  of  exceptions,  nor  does  the  record  any- 
where jshqw  when  service  of  the  transcript 
bad  been  madew  Counsel  for  respondent  has 
attadwd  his  own  affidavit  to  his  motion  to 
dismiss^  wherein  he  states  tbat  on  July  2Sth 
he  was  served  with  that  part  of  the  record 
bearing  page  numbm  from  39  to  114— ^hat 
Includes  the  transcript  of  ttie  evidence — and 
that  on  August  8th  he  mas  given  a  copy  of 
the  record  comprising  pages  1  to  36,  and 
that  no  other  record  or  purported  record  was 
ever  served  on  him,  except  that  on  August 
26th  and  August  28th  he  was  served  with 
copies  ot-  the  certificates  made  by  the  Judge, 
one  of  which  is  attached  to  the  back  of  the 
transcript  as  hereinbefore  Indicated,  and  the 
other  attached  to  the  exhibits  sent  up  to  this 
court 

In  the  condition  of  the  record  as  it  comes 
to  us,  we  would  not  feel  Justified  in  entering 
upon  its  examination,  with  a  view  to  consid- 
ering the  judgment  of  the  lower  court  on  the 
merits  of  the  case.  The  appeal  will  therefore 
be  dismissed.  Costs  awarded  In  tavOT  of  re- 
spond^t 

SULLIYAN  and  KTEWABT.  iJ^  concur, 

""^^  m  IiUbo.  848) 

BRESHEABS  et  aL  T.  CAIiIJBNDEB. 
(Supreme  Court  of  Idaha   Feb  10,  UlS.) 

1.  GoNTBAcrs  d  S24*)— Fravo— Bucnon  ot 
ReuediAs. 

It  is  a  general  rule  of  law  tliat  a  party 
defrauded  in  a  bargain  may,  on  discovering  the 
fraud,  either  rescind  the  contract  and  demand 
back  what  has  been  received  under  it,  or  he 
may  affirm  the  bargain  and  sue  and  rectjver 
damages  for  the  fraud.  If  he  elects  the  focma 
course,  he  must  not  sleep  on  his  ri^ta,  but 
must  move  promptly. 

[Ed.  Note.— -For  other  cases,  see  Cmtraets, 
Cent  Dig.  H  1M9-1S67;  De&  Dig.  |  S24.*] 

2.  CoitTKAOTS    a  26S*>— RBSOISSION— OOHDI- 
TIOH  PSBOIDBnT. 

A  party  electing  to  rescind  a  contract  on 
tlie  ground  of  fraud  and  miarepresentation  must 
place  the  other  part;  as  nearly  as  possible  in 
statu  quo.  To  do  this,  if  he  has  received  any- 
thing under  the  contract,  whether  it  be  proper- 
ty or  securities,  he  must  restore  it  This  rale, 
however,  does  not  apply  to  all  cases,  especially 
where  property  is  worthless,  and  where  the  de- 
frauded party  has  so  dealt  with  the  subject' 
matter  of  the  contract  that  it  has  become  im- 
possible to  put  the  other  in  statu  quo. 

[Ed.  Kote.~For  other  cases,  see  Ceotracts, 
Cent  Dig.  8  U87 ;  Dec.  Dig.  §  265.*] 

3.  ExoBANOB  or  Pbofebtt  (i  11*)— Bnon- 
8ION  or  Oontbact—Gbounob. 

-  Where  an  action  la  brooght  to  rescind  a 
contract  and  rscovar  iriuit  tiie  party  wabag  part 
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ed  with  or  iti  ralue  and  to  restore  what  was 
recetred,  and  the  complaint  alleges  that  the  re- 
aeiBsion  of  the  contract  resulted  from  the  fact 
that  the  defendant  had  made  Btatements  at  the 
time  the  contract  of  exdiange  was  made  that 
were  false  and  fraudulent  and  known  to  the  de- 
fendant to  be  false  and  fraudulent,  and  that 
such  statements  were  relied  upon  by  the  plain* 
tiff,  and  bj  reason  of  fraud  and  deceit  the  plain- 
tiff^ was  indnced  to  make  the  contract  which  re- 
sulted in  the  exchange  of  the  property  from  one 
to  the  other,  the  complaint  is  sufficient  to  state 
a  cause  of  action. 

[E!d.  Note.~For  other  cases,  see  Exchange  of 
^Ijerty,  Cent  Dig.  If  20.^^ ;  Dec.  Dig.  | 

4.  CoKiuora  Q  94*}— ItescissxoiT— OKiraDfl 

— MaTBBIAI.  RBPBXaENTATIONSL 

Where  a  complaint  states  that  a  contract 
was  entered  into  by  reason  of  certain  repreeen- 
tations  made  of  the  existence  of  certain  facts, 
and  the  plaintiff  relies  upon  such  representa- 
tions, ano  such  representations  are  the  induce- 
ment which  led  the  plaintiff  to  enter  into  said 
contract,  and  such  representations  are  made  di- 
rectly aiSecting  the  subject-matter  of  the  con- 
tract and  without  which  the  contract  would  not 
have  been  made,  then  in  that  case  the  repre- 
sentations are  materiaL 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  If  420-430.  1160,  lift*.  1165 ;  Dec 
Dig.  S  94.*] 

5.  EviDENCB  (I  161*)— Staiv  or  Mind— IN- 

TBHT. 

A  party  to  a  contract  may  testify  aa  a  wit- 
ness to  the  fact  that  he  would  not  have  entered 
into  the  transaction  had  he  known  the  truth, 
or  had  not  the  .  representations  been  made, 
where  such  facts  and  atatements  are  peculiarly 
within  the  knowledge  of  the  witoesB. 

iEA.  'Note.— For  other  cases,  see  Evidence. 
CenL  Dig.  S  440;  Dec  Dig.  {  151.*] 

6.  TbIAL  (S  295*)- iNSTBCCnONB— C0S8TBU0- 

TioN  AB  A  Whole. 

The  general  rule  In  this  state  ia  that  a 
judgment  will  not  be  reversed  for  the  reason 
that  an  instruction  does  not  state  within  its 
provisions  all  the  law  applicable  to  the  facts  of 
the  case,  where  it  appears  that  other  instruc- 
tions giv£n  in  connection  with  the  objectiona- 
ble instruction  state  the  law  applicable  to  the 
facts  of  the  case  when  taken  into  consideration 
with  the  instruction  to  which  the  objection  is 
made,  and  the  jury  has  not  been  misled  or  misdi- 
rected,  when  ^1  the  instructions  are  considered. 

[Ed.  Note.-^or  other  cases,  see  Trial,  Gent 
Dli  H  708-717;  Dec  DigrT  296.*] 

7.  Trxai.  Q  260*)— Refusal  of  Insthuctiors. 

Where  instructions  are  requested  and  re- 
fused, and  such  refusal  is  assigned  as  error  up- 
on appeal,  this  court  will  not  reverse  the  judg- 
ment where  it  appears  that  the  trial  court  gave 
to  the  jury  instructions  which  state  the  essence 
and  substance  of  the  initructiona  offered  and 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §j|  661-659;  Dec  Dig.  {  260.*] 

8.  EZCHANGB  OF    PbOPEBTT    (8  13*)— KeSCM- 

8I0N  OF  Contract— SuFFiciBNOT  of  Evi- 

DENOB— BUKDKH  OF  PbOOF. 

The  e^dence  in  this  case  examined,  and 
held,  that  the  plaiutiCFs  were  led  to  enter  into 
and  were  induced  to  make  said  contract  by  the 
examination  of  the  plaintiffs  made  before  the 
contract  was  entered  into  as  to  the  conditions 
and  validity  of  the  property  exchanged  by  the 
terms  of  the  contract,  and  that  there  is  no  evi< 
dence  supporting  the  verdict  and  judgmenti 
that  the  plaintiSB  relied  wholly  upon  the  rep- 
resentationB  iJleged  to  have  been  made  by  de- 
fendant and  that  the  plaintiffs  were  ia  no  way 


misled  or  deceived  by  any  statements  of  tiie 

defendant 

[Kd.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  H  25-29;  Dec  Dig.  |  B.*] 

9.  Appeal  and  Ebbob  (|  1002*)— Conflict- 

jNo  Evidence— Revbbsal. 

The  rule  that  the  Supreme  Court  will  not 
reverse  a  jadgment  where  there  ia  a  confiict  in 
the  evidence,  does  not  appljr  where  the  evidence 
is  conflicting  upon  a  question  which  under  all 
the  proof  is  shown  not  to  be  the  controlling 
question  which  governs  the  right  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^^Gent  Dig.  U  88S&-^37;  Dm.  Dig.  | 

Appeal  from  District  Courts  Oftnyon  Coun- 
ty;  Ed  L.  Bryan,  Judge. 

Action  by  Frank  Breshears  and  others 
against  W.  T.  CaUender.  From  Judfim^t  lor 
plaintififs,  defendant  appeolfl.  Bamraed,  and 
new  trial  ordered. 

Ftnley  Monroe,  of  Eramett,  and  Bice, 
Thompson  &  Buckner,  of  Caldwell,  for  appe- 
lant. W.  A  Stone,  of  Caldwell,  and  B.  1. 
Dockery,  of  Boise  City,  for  respondents. 

STEWART,  J.  This  action  was  Instltot- 
ed  In  the  district  court  of  Canyon  county  by 
plaintiffs,  respondents  here,  for  the  recovery 
of  $3,600  alleged  to  be  the  value  of  a  certain 
Oerman  coach  horse  stallion  which  plalntlflCs 
traded  to  the  defendant  for  six  first  mort- 
gage bonds  of  the  Easter  Gold  Mining  & 
MllllDg  Company,  Limited,  of  the  par  value 
of  ¥500  each,  with  Interest  coupons  attached 
r^resentlng  Interest  at  tbe  rate  of  10  per 
cent  per  annum  payable  annually  on  the  Ist 
day  of  February  ot  each  year.  The  acti<Hi  la 
based  upon  a  transaction  occurring  on  or 
about  the  16th  ^lay  of  January,  1010,  and  it 
Is  alleged  hi  the  amended  complaint  that  the 
defendant  represented  that  the  coupons  of 
1908  and  1909  had  been  pron^tly  paid  br 
the  company,  and  that  the  Interest  due  oa 
said  bcmdB  upon  February  1,  1910,  would  be 
iwomptly  paid;  that  such  atatanrats  made 
by  the  defendant  were  false,  and  that  in- 
tereat  due  on  aald  bonds  oa  Febmary  1, 1908, 
and  Fcfemary  1«  1909,  had  not  berai  paid,  and 
aald  statemeota  were  ao  made  by  the  defend- 
ant with  the  puxpoae  and  Intent  to  decelTe 
and  mislead  the  plalntUb;  that  the  idain- 
tlffa  relied  upon  the  truth  of  such  representa- 
tions and  Btatements  and  believed  the  aame 
to  be  true  and  sold  and  exchanged  the  horse 
and  totik  aa  paymoit  thoefor  the  aald  alx 
bonda  of  the  Baater  Ctold  Mining  &  ItllUng 
Company;  that  aald  statements  were  made 
to  plalntin  by  the  defendant  in  order  to  In- 
fluence and  induce  the  plaintiffs  to  puiehue 
the  aald  six  bonda  of  the  company  and  to 
give  In  «cdiange  ther^r  the  aald  horse; 
that  after  tbe  Interest  on  aald  bonds  for  the 
year  en^ng  February  1.  1910,  liad  become 
due  and  payable  and  plalntUEs  had  presented 
the  said  coupons  representing  the  Interest 
due  on  said  bonds  for  aald  year  for  payment 
to  tbe  treasurer  of  the  company,  the  pay- 
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mmt  of  said  Interest  coupons  was  by  said 
treasurer  reused,  and  said  treasnrer  haa 
ever  since  said  date  failed  and  refused  to 
pay  the  same ;  tbat  said  horse  so  exchanged 
by  plalntlffa  to  the  defendant  In  the  purchase 
of  !«ld  bonds  was  of  the  reasonable  value  of 
S3,C00,  and  by  reason  of  the  false  and  fraud- 
ulent representations  of  the  defendant  as  to 
the  fact  that  Interest  on  said  bonds  due  ITeb- 
ruary  1,  1908,  and  February  1,  1909,  had 
been  promptly  paid,  and  by  reason  of  the 
purchase  of  said  bonds  by  giving  In  exchange 
therefor  the  said  horse,  plaintiffs  had  been 
damaged  In  the  sum  of  43,600;  that  said 
damage  was  occasioned  by  said  fftlse  and 
fraudulent  representattoos ;  that  plaintiffs 
bring  the  said  bonds  with  interest  conpons 
attached  thereto  into  court,  and  offer  to  re- 
turn and  deUve;^  the  said  property  to  the  de- 
foidant.  The  amended  complaint  upon  which 
the  case  was  tried  was  not  verified,  and  the 
d^endant,  appellant  here,  filed  an  answer  to 
this  complaint,  and  generally  and  speclfical* 
ly  denied  all  the  auctions  of  the  complaint 
The  cause  was  tried  to  a  Jury  and  a  ver- 
dict rendn«d  in  favor  of  the  plaintiffs  for 
the  sum  of  $3,000.  A  Judgment  for  plain- 
tiffs was  rendered  according.  This  appeal 
Is  from  the  Judgment 

Thirteen  erion  are  assigned,  and  we  will 
consider  them  In  order.  The  first  Is  that 
the  trial  court  erred  In  overruling  the  ob- 
jection of  the  defendant  to  the  introduction 
of  any  testimony,  for  the  reason  that  the 
amended  complaint  does  not  state  a  cause 
of  action.  This  alleged  error  !s  based  upon 
the  allegations  of  the  complaint  Counsel 
for  appellant  contend  that  the  complaint  "con- 
tains no  allegation  that  the  defendant  any- 
where npresented  the  bonds  to  be  good,  or 
made  any  representations  with  Kference  to 
the  security  for  the  bonds,  or  any  represen- 
tation whatever  with  regard  to  the  bonds." 
The  allegations  with  i-eference  to  mlsrepre- 
smtatlons  found  in  the  complaint  are  that 
the  defendant  represented  that  the  coupons 
ot  1908  and  1909  had  be&i  promptly  paid  by 
the  company  and  tbat  the  interest  due  on 
■aid  tends  upon  Fetouary  1,  1910,  would  be 
jnomptly  paid,  and  that  sncb  statements 
made  by  the  d^endant  were  false,  and  that 
Interest  doe  .on  said  bonds  on  Febrnary  1, 
1906,  and  February  1,  1909,  had  not  been 
paid,  and  said  statements  were  made  by  the 
detaidant  with  the  purpose  and  Intent  to 
deceive  and  mislead  the  plaintiffs.  It  is  also 
alleged  in  the  complaint  that  after  the  inter- 
est on  said  bonds  for  the  year  ending  Feb- 
rnary 1,  lOlOt  had  become  due  and  pa^ble, 
the  plalntllb  presented  the  said  coupons  rep- 
resenting the  Interest  doe  on  the  bonds  for 
said  yeu  for  paymmt,  and  such  payment 
was  refnsed. 

The  contention  of  counsel  for  appellant  Is 
fliat  the  alleged  r^nesentatlon  that  the  In- 
twest  coupons  of  February  1,  1908,  and  Feb- 
ruary 1,  1909,  had  been  paid  is  Immaterial, 
181P.-2 


[for  the  reason  tliat  it  is  not  allied  as  a 
basis  for  representing  that  the  bonds  were  of 
any  value,  nor  Is  It  connected  In  any  way 
with  such  a  representation,  nor  Is  it  alleged 
that  defendant  Intended  to  represent  by  said 
statement  that  the  bonds  were  of  value,  and 
that  the  statement  that  Interent  coupons  had 
been  paid  for  two  years  is  Immaterial,  as 
whether  they  had  been  paid  could  in  no  way 
benefit  the  i^alntiffs  in  this  case,  nor  could 
their  not  being  paid  in  any  way  be  detrimen- 
tal to  the  plaintiffs,  for  they  bad  no  interest 
in  the  detached  coupons. 

It  Is  true  that  th^  had  no  interest  par- 
ticularly In  the  payment  of  the  interest  cou- 
pons of  Febrnary  1,  1008,  and  1909,  and  the 
plaintiffs  make  no  allegations  of  any  par- 
ticular interest  in  the  payment  of  said  In- 
terest coupons,  other  than  the  fact  that  such 
payments  were  made,  and  the  appellants  no 
doubt  made  the  Inquiry,  and  the  defendant 
made  the  statement,  if  made,  with  a  view  of 
Judging  the  probable  value  of  the  bonds.  The 
fact  that  the  interest  had  been  paid  in  1908 
and  1909,  and  the  statement  that  the  interest 
due  on  February  1,  1010,  would  be  paid 
promptly,  may  have  satisfied  the  plaintiffs 
that  the  bonds  had  a  value  sufficient  to  be 
a  consideration  for  the  transfer  of  the  horse. 
From  the  allegations  of  the  complaint  it  is 
apparent  that  the  plaintiffs  relied  upon  the 
truth  of  such  representations  and  statements 
and  believed  the  same  to  be  true,  and  sold 
and  exchanged  the  horse  and  took  as  pay- 
ment therefor  the  bonds;  and  It  was  tbese 
representations  as  to  the  payment  of  Inter- 
est coupons  tbat  were  relied  upon  by  the 
plaintiffs  In  accepting  the  bonds  in  exchange 
for  the  borse,  as  alleged  in  the  complaint  It 
was  upon  tbat  ground,  and  for  the  fraud  that 
occurred  by  eudi  false  and  deceitful  repre- 
sentations, tbat  plaintiffs  elected  th^r  r«n- 
edy,  which  tiie  law  provides  for  damages 
based  upon  Arand  and  deceit 

[1.  2]  The  remedies  announced  by  the  an* 
thoritles  In  such  cases  are  as  follows: 

"Rescinding  Contract  for  Fraud.  It  Is  a 
general  role  that  a  party  defrauded  in  a 
bargain  may,  on  discovering  the  fraud,  either 
rescind  the  contract  and  d«nand  back  what 
lias  heea  rec^ved  under  it,  or  he  may  affirm 
the  bargain  and  sue  and  recover  damages 
for  the  fraud.  If  he  elects  the  Airmer  course, 
ho  must  not  sleep  on  his  rl^ts,  but  must 
move  promptly.  No  rule  Is  better  settled 
than  this,  that  equity  will  refuse  relief  where 
the  delay  In  seeking  redress  has  been  so  con- 
siderable that  laches  is  fairly  Imputable,  and 
both  at  law  and  in  equity  long  acquiescence 
with  full  knowledge  of  Uie  ftaud  will  be 
deemed  a  waiver  of  the  right  to  rescind. 
*  *  *  So.  dealing  with  what  has  beoi  ac- 
quired by  the  contract  In  a  manner  Incon- 
sistent with  an  intention  to  rescind  will  be 
deemed  a  waiver  of  the  right ;  as  where  cor- 
poration shares,  which  the  party  finds  have 
been  traudulesitly  sold  to  blm,  are  after- 
ward put  by  him  on  the  market  The  itarty 
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electing  to  rescind  muat  also  place  the  other 
part7  as  nearly  as  possible  In  statu  quo.  To 
do  this,  If  he  has  received  anythli^  under 
the  contract,  whether  It  be  property  or  se- 
carltles,  he  mnst  restore  It"  Cooley  on 
Torts,  p.  9^.  There  are  exceptions  to  this 
general  mle  under  the  latter  statement  of 
the  authority,  where  the  property  received  Is 
worthless;  but  the  burden  In  such  a  case  Is 
on  the  party'  who  has  failed  to  restore  it 
Another  exception  is  where  the  defrauded 
party  has  so  dealt  with  the  subject-matter  of 
the  contract  that  It  has  become-  impossible  to 
put  the  other  In  statu  <luo.  in  such  cases  a 
suit  at  law  for  daiuages  will  then  be  found 
to  be  the  only  remedy. 

A  very  well  considered  case  upon  the  elec- 
tion of  remedies  where  a  person  has  been  In- 
duced to  enter  into  a  contract  by  fraud  is  an- 
nounced by  the  Supreme  Court  of  Oregon  In 
the  case  of  Scott  t.  Walton,  32  Or.  460,  62 
Pac.  180,  in  which  that  court  through  jus- 
tice Bean,  holds:  "A  party  who  has  been 
induced  to  enter  into  a  contract  by  fraud 
has,  upon  its  discovery,  an  election  of  rem- 
edies. He  may  afnrm  the  contract  and  sue 
for  damages,  or  disaffirm  It,  and  be  reinstat- 
ed in  the  position  in  which  he  was  before  It 
was  consummated.  These  remedies,  however, 
are  not  concurrent,  but  wholly  Inconsistent 
The  adoption  of  one  Is  the  exclusion  of  the 
other.  If  he  desires  to  rescind,  he  mnst  act 
promptly,  and  return  or  offer  to  return  what 
he  has  received  under  the  contract  He  can- 
not retain  the  fruits  of  the  contract  await- 
ing future  developments  to  determine  wheth- 
er It  will  be  more  profitable  for  htm  to  affirm 
or  disaffirm  It'  Any  delay  on  his  part,  and 
especially  his  remaining  in  possession  of  the 
property  received  by  him  under  the  contract 
and  dealing  with  it  as  his  own,  will  be  evi- 
dence of  hla  Intention  to  abide  by  the  con- 
tract" 

13,4]  From  the  allegations  in  this  case  it 
is  apparent  that  the  respondents  made  tbtir 
election  to  rescind  the  contract  and  restore 
what  they  bad  received  and  recover  what 
they  parted  with,  or  its  value,  and  sndi 
rescission  of  the  contract  resulted  from  the 
fact  as  alleged  in  the  complaint,  that  the  ap- 
pellant made  statements  at  the  time  the  con- 
tract of  exchange  was  made  that  were  false 
and  fraudulent  and  known  to  be  so  by  ap- 
pellant, which  were  relied  upon  by  the  re- 
spondMits,  and  by  reason  of  such  fraud  and 
deceit  the  respondents  were  Induced  to  malie 
the  contract  which  resulted  in  the  exchange 
of  property  from  one  to  the  other. 

In  the  case  of  Kemmerer  v.  Pollard,  15 
Idaho,  34,  96  Pac.  206,  this  court  very  fuUy 
discussed  the  iideadlngs  and  representations 
in  an  action  to  recover  damages  on  the 
grounds  of  deceit  and  false  and  fraudulent 
representations,  and  in  that  case  this  cotirt 
held:  "In  as  action  by  the  vendee  of  personal 
property  for  deceit  and  false  and  fraudulent 
representations  made  by  the  vendor,  upon 
the  sale  of  socb  property  the  complaining 
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party  must  allege  the  partlculan  In  i#hidi 
the  representations  and  warranty  were  false 
and  the  extent  and  nature  of  the  falsity  and 
deception,  so  that  the  court  may  defee^rmine 
therefrom  whether  It  was  of  a  material  and 
essential  fact  or  Immaterial  and  a  matter  of 
opinion  and  belief.  It  mnst  also  be  alleged 
that  the  representotton  was  false  and  fraudu- 
lent and  that  the  purchaser  believed  and  re- 
lied upon  the  same  and  purchased  on  the 
strength  of  anch  fialse  and  firaudnlesit  rep* 
resentatlon." 

Hie  doctrine  announced  in  that  case  we 
think  1»  correct,  and  that  the  eomi^alnt  In 
the  present  case  Is  snfilclent  under  the  mle 
thus  announced.  The  [dalntlfls  and  defend- 
ant were  exchanging  from  the  plaintiffs  to 
the  defendant  a  horse;  the'  defendant  re- 
turned In  exchange  the  bI±  bonds.  It  is 
alleged  that  the  defendant  r^resented  to  tlie 
plaintltFs  that  the  interest  maturing  previons 
to  the  time  of  the  contract  had  been  paid 
and  the  coupons  taken  up,  and  that  the  in- 
terest doe  a  few  days  after  the  contract  vras 
made  would  be  paid.  It  Is  also  alleged  that 
such  representations  wwe  false  and  fcaodn- 
lent,  and  that  the  plaintiffs  believed  and  re- 
lied on  the  same  and  made  the  exchange  be- 
cause of  such  false  and  fraudulent  rc^resen- 
tatiotts.  The  particulars  in  which  the  r^ 
reeentatlons  were  false  and  the  extent  and 
nature  of  the  ftl^ty  and  dec^tion  are  that 
the  Interest  coupons  maturing  before  the  con- 
tract was  made  were  never  paid,  and  that 
the  Interest  due  a  few  days  after  the  con- 
tract was  made  was  not  promptly  paid,  and 
that  the  company  executing  the  bonds  re- 
fused to  pay  the  same.  T^eae,  In  our  Judg- 
ment, were  material  and  essential  facta,  and 
were  not  matters  of  opinion  and  belief.  Th^ 
were  statements  which  the  plaintiffs  had  a 
right  to  believe,  that  the  bonds  were  of  val- 
ue, and  that  the  interest  which  would  ma- 
ture in  the  future  would  be  paid  according 
to  the  interest  coupons,  and  the  facta  alleged 
are  clearly  within  tiiB  nle  announoed  above 
by  this  court 

The  author,  in  14  Am.  &  Eng.  Ency.  of 
Law,  p.  60,  lays  down  two  rules  with  ref- 
erence to  the  materiality  of  a  representation: 
"Whether  a  repres^tation  was  material  or 
not  must  necessarily  depend  upon  the  facts 
and  circumstances  of  the  particular  trans- 
action ;  and  no  very  satisfactory  general  rule 
can  be  laid  down  for  determining  the  Ques- 
tion. *  *  *  It  may  be  said  generally  that 
representations  as  to  a  fact  directly  affecting 
the  subject-matter  of  a  contract,  and  with- 
out which  the  contract  would  not  have  been 
made,  are  material." 

The  rule  here  announced  by  the  author 
specially  applies  to  the  representations  al- 
leged and  upon  which  the  evidence  was  tak- 
en in  this  case,  for  the  purpose  of  showing 
the  fraud  relating  to  a  mere  material  f&ct 
affecting  the  subject-matter  of  the  contract 
and  without  whidi  the  ccmtract  would  not 
have  been  madeb 
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There  are  no  fiicts  alleged  In  the  complaint 
which  Impose  any  duty  upon  the  i^lntlfls, 
at  the  time  the  contract  was  made,  to  aecer- 
taln  the  fada  as  to  whether  the  Interest  for 
the  Tears  1006  and  1900  had  been  paid.  It 
Is  all^;ed  that  the  payment  of  the  IntereiA 
coupon  due  on  the  1st  day.  of  Febmary, 
1910.  was  demanded  at  the  time  It  was  doe 
and  thereafter,  and  the  company  refused  to 
pay  the  same. 

[f]  ITie  second  error  urged  Is  that  the 
court  erred  in  permitting  a  witness  to  testi- 
fy to  what  the  defendant  said  with  r^rence 
to  the  payment  of  the  interest  coming  due 
the  1st  of  February,  1910.  Under  the  al- 
l^tions  of  the  complaint,  we  thlok  this  evi- 
dence was  proper.  What  this  witness  was 
called  upon  to  testify  to  were  statements 
made  by  the  defendant  at  the  time  the  con- 
tract was  made.  Tbey  were  statemmts  made 
as  an  Inducement  which  led  the  plaintiffs  to 
make  the  contract  The  bonds  were  exhibit- 
ed to  the  plaintiffs,  and  the  coupons  for  the 
years  1908  and  1909  were  detached,  and  the 
plaintiffs  asked  the  defendant  whether  those 
coupons  had  beoi  paid.  This  erldence  was 
In  support  of  the  valile  and  Integrity  of  the 
bonds,  as  It  Is  allied  In  the  complaint  that 
the  plaintiffs  relied  upon  such  statemmts. 
These  circumstances  and  the  knowledge  that 
Interest  would  fiill  due  soon,  on  February  1, 
1910,  influenced  the  plaintiffs  In  beUevlng  the 
truth  of  the  defendant's  statement  that  the 
Interest  due  February  1,  1910,  would  be  paid. 

20  Cyc,  at  page  117,  announces  the  rule 
as  foUows:  "By  the  weight  of  authority, 
testimony  of  plaintiff  that  he  would  not  have 
entered  Into  the  transaction  had  he  known 
the  truth  or  bad  not  the  represoitatlons  been 
made  Is  competent  as  bdng  the  stetement  of 
a  fact  peeoUarly  within  the  knowledge  of 
the  witness  and  hardly  susc^tlble  of  proof 
In  any  other  way,  and  this  notwithstanding 
the  objection  that  the  testlmoiiy  Is  a  man 
conclusion." 

In  the  case  of  Watson  t.  Holden,  10  Idaho, 
STO;  79  Pac.  506,  tfaia  court,  In  dlflcnsBlng  a 
■Indlar  question,  held:  "Where  M.  stetes 
to  W.  that  certain  things  pertatnii^  to  the 
sale  of  diares  of  stock  in  a  canal  compai^ 
are  true,  also  facts  pertaining  to  the  sate 
of  bis  interests  In  certain  lands  are  tra^ 
and  fs  informed  by  W.  that  he  will  rely  nih 
on  his  statements,  and  purchases  such  Shares 
of  stock  and  the  Intenet  of  M.  in  the  land 
wh<dl7  rdying  npim  th«  reprcecntatlonB  of 
K.,  and  such  statetnents  are  aftmrard  found 
to  be  telse  and  resulted  In  inducing  W.  to 
pnrdase,  hdd,  that  K.  mnst  respond  In  dam- 
ages for  his  false  and  fraudulent  stata- 
meftfa.** 

niere  was  no  earn  In  One  cowf  a  adndt- 
tlng  such  erldence. 

[f1  The  next  »rm  assigned  tot  rereml  is 
InatncCion  Mo.  S  glren  by  Uie  tiSal  court 
and  to  wbidk  flie  appellant  excepted:  "If 
7011  belters  from  the  erldence  that  the  de- 


fendant, W.  T.  Callend«-,  made  fUse  state- 
ments  to  the  plaintiffs,  or  elQier  of  them,  as 
to  the  fact  that  the  Interest  coupons  on  the 
bonds  described  In  the  complaint  had  been 
paid,  and  that  the  Interest  coupons  about  to 
mature  would  be  paid  by  the  company  Is- 
suing such  bonds,  and  If  you  bellere  from 
the  evidence  that  the  plaintUTs  relied  on  such 
stetements  made  by  the  defendant  and  were 
induced  thereby  to  part  with  the  stallion  de- 
scribed In  the  complaint,  then  the  plaintiffs 
would  be  entitled  to  recover  such  damages 
as  the  evidence  shows  they  bare  susteined,  tt 
any." 

Hie  objection  to  this  Instruction  is  that  it 
does  not  state  that  Uie  damages  should  re- 
sult to  the  plaintiffs  by  reason  of  the  false 
and  fraudulent  r^reseotatlons,  and  that  the 
tuBtructlon  is  ambiguous  and  does  not  state 
the  law  and  in  no  way  refers  to  the  materi- 
ality of  the  representations,  and  that  the  in* 
struetion  In  no  way  makes  a  condition  as  to 
whether  these  statements  were  made  with 
the  knowledge  of  the  defendant  that  tboy 
were  ftlse. 

This  Instruction,  if  standing  alone,  would 
perhaps  be  ambiguous  and  would  not  state 
the  law  upon  the  rlf^t  to  recover  In  an  ac- 
tion of  this  kind ;  but,  when  takoi  with  the 
other  iustructlons  that  were  giren,  we  think 
the  error  Is  not  one  which  should  justify  a 
reversal.  In  other  InstructlonB  the  court  in- 
structed the  jury  that  to  entitle  the  plaintiff 
to  recover  they  mnst  not  only  show  by  pre* 
pcmderance  of  erldence  that  the  r^nesmta* 
tions  were  made  and  that  th^  -wen  fiilse 
and  fraudulent,  but  th^  must  also  show  af- 
flrmattrely  by  preponderance  of  erldeooe 
that  the  plalntlfTs  hare  been  injured  there* 
by;  that  they  were  In  some  way  placed  In  a 
worse  condition  than  they  would  hare  been 
had  the  statemaito  been  true;  that  the  de? 
fendant,  Canoider,  made  false  stetetnente  to 
the  plaintiffs  to  the  effect  that  the  Interest 
coupoiu  on  the  bonds  described  In  the  com- 
plaint had  been  paid  and  that  the  Intereet 
coupons  about  to  mature  would  be  paid  1^ 
the  cmnpany  Issuing  swdk  bmids;  and  that 
If  they  b^eved  from  the  eridenee  that  the 
plalntUfs  relied  upon  such  statementB  made 
and  w«re  Induced  thereby  to  part  w^  the 
stalUon  described  in  the  oomplaint,  then  the 
plaintiffs  would  be  entitled  to  reoorer  such 
damages  as  the  evidence  shows  they  sustain- 
ed, If  any,  and  If  they  beHered  from  tike 
evidence  that  the  defendant  made  the  repre- 
sentations and  that  the  plaintlfb  made  in- 
quiry before  accepting  said  bonds  and  knew 
that  such  iqwesoitatlona  were  fftlse,  then 
the  idaintlff  oonld  not  recover  In  the  action. 

These  instructions,  when  taken  in  connec- 
tion with  Instruction  No.  8,  cure  the  objec- 
tions urged  for  reversal.  It  Is  tbe  general 
rule  adopted  by  tbls  court  that,  wben  an  In* 
stmetion  does  not  state  within  Its  prorlsiMis 
all  flie  law  applicable  to  the  facts  of  the 
cass^  a  Jodgment  cannot  bt  rvrecsed  for  that 
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reason,  where  tt  ap[>ear8  that  other  Instruc- 
tions giveD  In  connection  with  the  objection* 
able  instruction  state  the  law  applicable  to 
the  facts  of  the  case  when  taken  Into  con- 
slderatlon  with  the  instmctlou  to  which  the 
objection  is  made,  and  where  the  Jury  has 
not  been  misled  or  misdirected  when  all  the 
instructions  are  considered.  Harvey  t.  A1- 
turas  Gold  Mln.  Co.,  Ltd.,  3  Idaho  (Hash.) 
SIO,  81  Pac.  819;  Rowley  T.  Stack-Gibba 
Ximnber  Co.,  19  Idaho,  107,  112  Pac.  1041; 
Just  T.  Idaho  Canal  ft  Imp.  Co.,  16  Idaho, 
639,  102  Pac.  381,  133  Am.  St  Rep.  140. 

[7]  Error  Is  assigned  on  account  of  the 
trial  court's  refusing  to  give  to  the  Jury  a 
number  of  instructions  offered  by  defend- 
ant Several  of  the  Instructions  tendered, 
and  to  which  exceptions  were  taken,  state  a 
correct  rule  of  law,  and  It  would  be  error  to 
refuse  to  give  the  same  to  the  Jury,  were 
It  not  for  the  fact  that  the  substance  and 
essence  of  each  of  said  instructions  liad  been 
given  by  the  trial  court  in  its  instructions  to 
the  Jury.  The  particular  Instructions  are 
those  which  relate  to  the  misrepresentations 
made  by  the  defendant  to  tbe  plaintiffs  at 
the  time  the  contract  of  exchange  of  proper- 
ty was  made,  and  which  have  been  discussed 
above  fn  dealing  with  tbe  sufBclency  of  the 
allegations  of  the  complaint 

Aa  an  illustration  we  quote  instruction  No. 
2:  "The  Jury  are  instructed  that  to  consti- 
tute fraud,  a  misrepresentation  must  be  as  to 
a  material  fact;  a  represratatlon  In  relation 
to  a  fact  that  Is  not  material  to  a  contract 
though  it  may  be  false  and  known  to  be 
false  by  the  PM'son  making  it  and  though 
it  may  be  acted  upon  by  the  other  party,  is 
not  fraud."  And,  likewise,  instruction  No. 
4 :  "That  if  a  misrepresentation  is  not  ma- 
terial, a  person  has  no  rlgbt  to  act  upon  it 
and  if  be  does  be  la  not  entitled  to  relief  or 
redress  on  the  grounds  of  fraud;  the  ques- 
tion Is  not  whether  the  person  to  whom  the 
representation'  was  made  dems  It  material, 
but  the  question  is  whether  It  was  in  fact 
material,  and  if  the  defendant  In  this  case 
made  representations  which  were  false,  and 
whi(^  at  the  time  they  w»e  made  he  knew 
to  be  false,  and  if  yon  find  that  such  repre- 
sentations are  not  material  and  ttiat  the 
plaintiffs  in  this  case  have  no  right  to  act 
upon  ibem,  the  plaintiffs  cannot  recovn." 

Tbe  trial  court  did  not  follow  this  exact 
language  in  speaking  of  the  materiality  of  tbe 
Ealse  representations,  as  desired  by  tbe  in- 
structions offered,  but  did  In  fact  present  to 
tbe  Jury  tbe  essence  of  such  instructions,  for 
the  court  advised  the  Jury,  in  instruction  Na 
1,  ttiat  a  mere  frandnlent  representation  la 
not  of  Itself  actionable.  To  enCttle  tbe  plain- 
tiffb  to  recoTer,  they  must  not  only  show  by 
preponderance  of  evidence  tliat  tbe  represen- 
tations were  made,  and  that  tta^  were  ftiise 
and  fraadulent,  but  tb^  must  also  show  af- 
firmatively by  preponderance  of  evidence 
that  -they  Mtb.  beea  Injured  tbeireby ;  that 


they  are  in  some  way  placed  in  a  worse  con- 
dition than  they  would  have  been  had  the 
statements  been  true ;  and,  also,  that  If  the 
defendant  made  the  false  statements  to  the 
plaintiffs,  or  either  of  them,  as  to  the  fact 
that  tbe  interest  coupons  on  th^  bonds  de- 
scribed in  the  complaint  had  been  paid,  and 
that  the  Interest  coupons  about  to  mature 
would  be  paid  by  the  company  issuing  such 
bonds,  and  that  If  they  further  believed  from 
the  evidence  tliat  the  plaintiffs  relied  on  such 
statements  made  by  the  defendant  and  were 
induced  thereby  to  part  with  the  stallion 
described  in  the  complaint  the  plaintiffs 
would  be  entitled  to  recover  such  damages 
as  the  evidence  showed  they  have  sustained, 
if  any.  The  court  further  instructed  the  Jury 
that  if  they  found  by  the  evidence  tliat  the 
plaintiffs  did  not  rely  upon  tbe  statement  ot 
the  defendant  with  reference  to  the  bonds 
and  the  Interest  thereon,  and  made  Inquiry 
with  reference  to  the  payment  of  Interest, 
and  that  tb^  relied  upon  such  information, 
they  could  not  recover. 

From  the  instructions  given  It  clearly  ap- 
pears that  the  Jury  were  Instructed  that  tbe 
representations  were  In  fact  material,  and 
were  the  influential  inducement  which  caused 
the  contract  to  be  made,  and  that  the  de- 
fendant made  the  representations  which 
were  false,  and  at  the  time  he  made  the  same 
be  knew  them  to  be  false;  and,  if  they  \^ere 
not  material,  that  the  plaintiffs  had  no  right 
of  action. 

We  find  no  error  In  tbe  court's  rtiTiuins  to 
give  to  the  Jury  tbe  Inatmctlons  offered  by 
the  defoidant. 

With  r^brence  to  the  damages  allowed  In 
this  case,  we  mention  the  fact  that  this  conrt 
has  previously  called  attention  to  the  remedy 
in  actions  of  this  kind  and  tbe  right  to  re- 
cover damages. 

[I]  We  now  come  to  the  real  and  difficult 
question  embraced  in  errors  11  and  12:  Does 
the  evidence  sustain  the  allegations  of  ^nd, 
and  whether  the  evidence  as  a  wbole  la  suffi- 
cient to  Justly  the  verdict? 

The  Jury  by  their  verdict  found  that  the 
defendant  made  false  statanents  to  the  plaln- 
;  Uffti  as  to  tlie  fiict  that  the  Interest  coupons 
on  tbe  bonds  described  in  the  complaint  had 
been  paid,  and  that  the  interest  about  to 
mature  would  be  paid  by  the  company  lasu- 
ing  BXuSt  bonda,  and  that  the  plaintiffs  r^dd 
upon  such  statements  made  by  the  defuidant 
and  were  Induced  thereby  to  part  wltb  the 
stallion  described  In  the  complaint  The  evi- 
dence aa  to  whether  tbe  defendant  made  tbe 
statement  that  the  Interest  coupons  on  the 
bonds  had  been  paid  ft>r  tbe  years  190S  and 
1009,  and  that  tbe  interest  coupons  which 
would  mature  on  Febmary  1«  1810,  would  be 
paid,  Is  directly  in  conflict  One  of  the  plain- 
tiff, D.  Campb^,  who  was  tlie  general 
manager  of  the  copartn^r^p  doing  business 
under  tbe  firm  name  and  style  of  tbe  6er- 
m«u.Qo4cJ^.E(f)rs9  Company,  aiid,^  pwner 
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of  Uie  IkoTM  e^ianced,  and  Searj  Memnan. 
agent  of  the  plaintiffs  and  tbe  person  who 
brongbt  tbe  parties  together,  both  testify 
that  these  repreeentattona  were  made  and 
that  sncb  xepreaoitatlona  were  tbe  induce- 
ment  which  led  tbe  plainttflk  to  make  the 
contract  of  exchangew  Tb»  defoidant  denied 
tbe  T^ireauitatknu  and  testified  that  New- 
man introduced  the  defendant  to  (^impbell, 
one  of  the  plaintiffs,  and  Campbell  asked 
what  be  bad,  and  tbe  defendant  told  blm 
six  bonds  of  the  Easter  Gold  Mining  ft  MUl- 
ing  Company,  and  Campbell  asked  him  if 
he  had  one  with  him,  and  be  said*  "Xes," 
and  gave  one  of  tbe  bonds  to  bim  to  look  at 
Defendant  tastiflea:  "He  said,  'Where  Is  the 
Interest  paid?*  I  said.  They  are  to  be  paid 
at  tbe  First  Natlcoial  Bank,  Emmett*  'When 
are  they  doe?  I  said.  'I  think  the  1st  of 
Febmary.*  He  looked  on  tbe  bond;  I  think 
tlie  bmd  made  the  statemoit— tiiat  is  tbe 
time.  I  asked  him  how  many  of  them  he 
would  want  for  bis  horse.  'Well,'  he  aaid, 
*it  was  a-  trade  figured  on  about  |S,O0O  In  tbe 
trade.'  I  told  him  I  would  give  him  six  of 
those  bonds  for  tbe  horse.  He  said,  'Is 
the  interest  paid,  or  has  tbe  Interest  been 
paid  for  those  coupons  that  are  ttnen  off  the 
bottdr  I  said.  'I  don't  know.'  He  said,  'WIU 
the  next  Interest  be  paid?*  I  said,  *I  dont 
know.*  I  told  bim  Mr.  Hayes  was  the  treas- 
urer and  Mr.  Monroe  was  secretary,  and  by 
calling  them  up  he  could  find  out  whether 
the  interest  in  tbe  past  bad  been  paid  and 
whether  tbe  future  would  be  or  not,  u  I 
did  not  know  anything  about  it;  the  bmds 
were  not  mine,  and  I  had  no  Interest  in  the 
company  In  any  way;  whoi  tbe  trade  was 
made  the  bonds  belonged  to  my  father;  that 
I  had  no  Intoest  in  the  bonds.  I  i^ered 
him  the  six  bonds,  we  to  retain  the  coupons 
that  were  coming  due  in  Feturnary;  retain 
them  for  my  father.  I  know  I  explained.  I 
was  only  th^e  a  few  minutes,  and  I  said,  If 
there  Is  anything  further,  call  me  uj^*  and 
left  the  bond  with  him.  He  asked  me  If  I 
wanted  a  receipt,  and  I  said,  *No,'  and  I 
w&it  borne,  and  as  I  was  going  along  the 
road  about 'a  mile  from  my  place  a  neighbor 
called  me  In  and  said  that  there  was  a  tele- 
phone message  for  me  from  Caldwell,  and 
long  distance  connected  us  with  Mr.  Campbell 
or  Mr.  Newman,  I  am  not  positive.  I  know 
his  voice,  but  I  understood  tbe  name  Cfunp- 
bell.  He  said,  'If  yon  leave  those  coupons  at- 
tached, it  Is  a  trade.'  I  said,  'Deliver  the 
horse  In  Bmmett,  and  a  man  will  deliver  tbe 
horse  and  accept  the  other  five  bonds,  and  the 
trade  will  be  dosed.'  He  said,  'I  will,'  and 
the  next  day  Mr.  Newman  came  with  the 
horse  and  I  turned  over  tbe  bonds  to  him, 
and  I  never  heard  anything  more  about  It 
for  six  or  eight  months." 

Hayes,  who  was  cashier  of  the  First  Na- 
tional Bank  of  Iknmett,  testified  that  he  liad 
a  call  over  the  phone  by  Campbell,  and  he 
asked  him  about  the  bonds  of  the  company. 


"He  asked  me  if  they  wwe  good,  and  said  he 
bad  a  duince  to  trade  for  aimie  of  them,  and 
wanted  to  find  out  if  they  wwe  any  good,  or 
something  to  that  effect  I  told  him  they 
were  backed  up  by  tbe  company's  holdings 
at  Pearl,  tbe  mines,  and  the  mill;  that  I 
was  unable  to  teH\  him  bow  good  they  were. 
Be  asked  me  if  the  intwest  bad  been  paid 
on  than  as  it  came  due,  and  I  said  I  had 
paid  some  of  tbe  interest  coupons  in  moniy. 
and  I  referred  him  to  Mr.  Moiuoe^  secretary 
of  tbe  company,  because  he  kept  more  re- 
cords. *  •  •  At  tbe  time  tbe  inquir7  was 
made,  there  was  at  leas^  up  to  that  time, 
17,000  worth  of  interest  coupons  outstanding 
and  matured  for  two  years." 

Campbell,  one  of  tbe  plaintiffs,  testified 
that  he  bad  negotlaticms  with  CaUender, 
started  by  Henry  Newman,  who  broiifl^ 
C^lleouSer  into  the  baidi  of  Gampbdl  In  Janu- 
ary. "And  Newman  told  me  be  bad  some 
mtoing  stock  which  be  would  Uk»  to  trade 
for  a  horae,  and  Oallender  pulled  out  tbe 
mining  stock,  and  the  coupons  were  taken  oft 
tor  two  years  before,  and  I  asked  bim  if 
the  toterest  bad  been  paid,  and  we  got  to 
taUdi^  about  it,  and  tbe  question  oune  up 
about  tbe  interest  that  was  due  or  would  be 
due  February  lat  and  be  did  not  want  to 
give  up  tbe  Interest  that  was  due  on  tte 
bonds;  he  wanted  to  bold  that  And  aftM^ 
wards  Newman  came  to  tbe  bank  and  told 
me  that  they  would  give  the  bonds  for  the 
horse  with  the  Interest  included  that  was 
due.  At  tbe  time  the  negotiations  wwe  going 
on  the  defei^ant  told  me  that  tiie  coupons 
would  be  paid  at  the  bank  when  presoited. 
I  was  that  acting  as  general  manager  of  the 
company.  Callander  made  a  statement  about 
tbe  coupons  that  bad  matured  in  1908  and 
1900.  and  tbe  amount  of  tbe  interest  due 
February  1,  1910.  amounted  to  $800."  This 
witness  also  testified  that  after  Call^der 
had  had  the  conversation  with  Campbell  in 
the  bank  at  Caldwell  and  had  returned  to 
Emmett,  he  (Campbell)  tel^honed  to  Monroe, 
the  secretary  of  the  company,  and  that  such 
telephonic  communication  was  at  the  request 
of  the  idalntlfrs,  after  the  proposition  of 
Callender  liad  been  submitted  to  the  plain- 
tiffs for  consideration,  and  that  he  called 
the  secretary  for  the  purpose  of  getting  the 
Information  with  reference  to  the  bonds  and 
the  Interest,  and  It  was  made  on  the  same 
day  that  Callender  was  In  Caldwell.  The 
witness  says  that  he  knew  Monroe's  rations 
with  the  company  and  that  he  was  the  secre- 
tary, and  that  when  he  called  him  up  be 
knew  that  Monroe  had  information  as  to 
whether  or  not  the  bonds  were  good. 

From  this  evidence  It  appears  that  the 
plaintiffs  In  making  the  contract  did  not  rely 
entirely,  If  at  all,  upon  ,^he  staten)en(s  made 
by  Callender  with  reference  to  the  payment 
of  the  Interest  past  due  and  the  payment  of 
the  Interest  soon  to  mature,  on  Februa^  1, 
imsi,  but  that  they  communicated  with  tbe 
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secretary  of  tbe  company  and  likewise  with 
Hayes,  tiie  cashier  of  the  FInt  Natl<Mial 
Bank,  where  tbe  company  did  hnsinees,  and 
made  Inqnlir  of  snch  parties  with  refier^kce 
to  matters  which  affected  the  velae  of  such 
bonds,  and  these  inquiries  no  donbt  were 
nude  for  the  purpose  of  the  plalntllfa'  detei^ 
m<n*ng  whether  they  would  aoe^t  tbe  bmtA 
in  exchange  for  tlie  horse. 

It  is  a  genoal  mle  of  law,  which  is  fol- 
lowed in  the  conrta  of  the  Tarioos  states, 
that  where  a  person  knowing  or  recklessly, 
without  knowle^  of  Us  truth  or  telsltr. 
makes  frandnleBt  mlarepresoitation*  of  ma- 
terial facts  for  Oie  purpose  of  faiducliis  an- 
other  to  rater  into  a  contract,  and  tbe  other 
peraon.  In  reliance  ou  tbe  represents  tl(ma, 
enters  into  the  contract  and  thereby  msCains 
loss,  the  person  mating  tbe  representations 
is  liable  to  the  person  rdying  thereon,  in 
an  acdon  Cor  deodt  20  Ore.  pL  44. 

Under  this  rale  as  applied  to  the  prose nt 
case,  before  the  pla  hi  tiffs  can  recover  in 
tUs  actlMi  tbe  burden  of  proof  Is  nptm  Uw 
plaintiffs  to  pratt  that  the  defendant  made 
fraiMlnlent  representatioos  of  a  material 
fact  for  the  purpose  of  indndnK  tbe  plain- 
tiffs to  enter  into  the  contract  of  sale  and 
that  by  reason  of  such  representations  the 
Idalntlfflb  entered  into  the  contract  of  sale 
and  thereby  sustained  loss.  Tbe  evidence, 
howerer,  shows  that  the  plalntifls  did  not 
rely  upon  such  representations.  After  audi 
representations  are  alleged  to  have  been 
made,  the  plaintiffs  proceeded  to  Investigate 
the  character  of  the  bonds  and  their  validity, 
and  the  probability  of  tbe  makers  of  such 
bonds  complying  with  tbe  terms  and  condi- 
tions of  the  bonds  as  to  the  payment  of  the 
interest  that  bad  matured  prior  to  the  mak- 
ing of  tbe  contract,  and  the  interest  to  be 
paid  in  the  future,  and  whether  the  bonds 
were  good  and  valid.  After  snch  informa- 
tion was  received,  then  the  plaintiffB  acted 
and  acc^rted  the  bonds ;  and  upon  this  ques- 
tion sndi  acti<m  overcomes  the  evidence  on 
the  part  of  the  plaintiffs  that  the  plaintiffs 
were  induced  to  make  the  contract  because 
of  the  represratations  made  bj  the  defend- 
ant as  testified  to  tlie  plaintiff.  The 
weight  of  the  evidence,  which  is  unoontra- 
dlcted,  shows  that  the  acts  of  the  plaintiff^ 
were  done  after  Investigation. 

In  20  Gyc,  at  page  49.  the  author  an- 
nounces the  rule,  and  many  authorities  are 
dted  to  support  the  proposition,  that  the 
mle  of  caveat  onptor  applies  under  ordinary 
circumstances,  that  the  purchaser  is  requir- 
ed to  use  reasonable  prndence  to  avoid  de- 
ception, and  says:  '^us  where  the  sub- 
ject-matter of. the  representation  is  a  fact 
not  peculiarly  wlttiln  tbe  vendor's  knowl- 
edge,  but  is  cne  to  wbUb  tbe  purchaser  has 


equal  and  available  means  and  oKKirtnutty 
for  information,  and  there  are  no  confiden- 
tial relations  existing  between  the  two,  and 
no  fraud  or  artifice  is  used  to  i«event  in- 
quiry or  investigation,  it  is  a  geaml  rule 
that  the  purchaser  must  make  use  of  bis 
means  of  knowledge,  and  that,  fUUng  to  do 
so,  he  cannot  recover  on  the  groond  that  be 
was  misled  by  the  vendor." 

Under  the  proof  in  this  case,  we  think  the 
evidence  In  support  of  tbe  i^alntifllB'  dalm 
as  to  the  statements  and  the  Inducement 
fblls  deaiiy  within  the  rule  stated  by  tbe 
author!^  in  20  Ofc^  at  page  51:  *'In  accord- 
anoe  with  tbe  rule  of  caveat  oi^tor.  If  the 
purchaser  has  equal  means  of  knowledge 
wltb  Ow  Toidor  and  deals  with  him  'at  aim's 
Iraigtb,*  diA  latter^  representations  aa  to 
the  value  of  tbe  property  are  usually  deemed 
m«e  expresskms  of  onSnSoae  and  are  not  ac- 
tionable, altbooi^  fUM  and  frauduleiit'' 

[I]  Hm  general  role  fliat  tbla  court  irill 
not  rersae  a  Judi^nent  wboe  thm  Is  a  con- 
flict in  Uw  vhdam  does  not  ai^ly  irtiere 
die  crrldenoe  te  cenflletlng  upon  a  mattH'  or 
question  which  mder  an  Oa  proof  ia  Aown 
not  to  be  the  controlling  question  wUdi 
gorems  tba  right  ot  neowmj.  In  tills  ease 
there  is  a  emflict  upon  question  wbeUier 
the  Interest  due  before  tbe  contract  was 
made  was  paid,  and  whether  the  interest 
due  aftw  Ibe  ctmtreet  was  made  would  be 
paid.  There  Is  no  conflict  whatever  in  the 
evidence  when  taken  as  a  whole  that  the 
plalntlBk  did  not  rdy  upon  swdi  rqireaenta- 
tions  as  tbe  Indnoanent  wUdk  led  12ian  to 
enter  Into  the  ctmtract,  and  that  tbe  i^ain- 
tittB  rriled  upon  their  own  InvestlgattoD  of 
the  cimditions  and  validly  of  tbe  txMtds  and 
did  not  rely  upon  snch  repress tatlons  with 
relation  to  tbe  Interest  There  was  no  ri' 
lence  or  concealmmt  shown  by  the  defend- 
ant, and,  when  all  the  evidence  is  consider^ 
ed,  the  essential  dements  of  actionable  fraud 
have  not  be«i  shown,  as  the  pnrclkasers  had 
equal  and  available  means  and  <vportunltT 
for  Information  and  obtained  all  the  infor- 
mation tbef  desired,  and  it  the  means  of  In- 
formation are  alike  accessible  to  plaintilfs 
as  well  as  defendant,  so  that  wlUt  ordinary 
prudence  or  diligence  the  parties  might  relj 
upon  their  own  Judgmmt,  they  must  be  pre- 
sumed to  have  done  so.  Smith  on  tbe  Imw 
of  Frauds,  e.  2,  |  2.  This  Information  was 
given  at  the  suggestion  of  the  defendant, 
showing  clearly  no  intention  on  the  part  of 
the  defendant  to  decdre  or  de£rand  the 
plaintiffs  in  any  wa7  whatever. 

For  these  reasons  the  Judgment  In  this 
case  Is  reversed,  and  a  new  trial  Is  ordered. 
Ooets  awarded  to  appellant 

BCLUYAN,  X|  concnn. 
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lOLXJIB     lOLLBB  tt  aL 
(Siipnme  Gonrt  of  Mbntaiu.  MuA  28, 1918.) 
L  JuDauHT  (i  291*>— Abotbact  or  Jtroo- 

MBNT. 

An  abatnct  of  a  judfment  of  a  joitlce  at 
th«  peace  filed  with  the  clerk  of  tbe  district 
court  does  not  make  oat  a  prima  facie  case 
that  tbe  joitfce  bad  jarisdlctlon,  etc,  eTen 
tboogh  the  docket  has  been  lost,  under  either 
Rvw.  Godee.  |  7071,  prOTidin«,  among  other 
tfainxa,  that  the  entries  in  a  justice's  docket,  or 
a  traiMcript  tbereof,  certified  by  the  jastice,  are 
prima  fade  evidence  of  the  facts  there  stated, 
or  section  7S62,  sabds.  15  and  18,  providinx 
that  it  is  presumed  that  official  dnty  has  been 
recrularlj  performed,  and  that  a  court  or  judge 
acting  as  such  was  acting  in  his  jurisdiction; 
tlie  latter  sections  not  relating  to  justices,  as 
to  whom  proof  of  Jarisdletiott  Is  necessary. 
■  [Bd.  Note— For  other  cases,  see  Judgment, 
Cent.  Dig.  IS  573^77;  l5ec.  Dig.  |  201.*} 

2.  SraTUTzs  (1  226*)--ADOFnoii  m  STATDns 

— CoMaraucnoH. 

Where  a  statute  ha«  been  adopted  from  an- 
other state,  the  constroctUNs  placed  diereon  by 
the  highest  court  of  such  state  before  sucn 
adoption  will  also  be  held  to  hare  been  adopted. 

[Ed.  Note. — VoT  other  cases,  see  Statutes, 
Cent  Dig.  I  807 ;  Dec  Dig.  1  226.*} 

8L  JUDOmfT  d  9B<^)— PlXADIRO— JUUBDIO- 

noM— BnaoBN  or  ^oop. 

The  enly  ^uvose  of  B«r.  Codes,  i  6671, 
relieving  a  party  pleading  a  judgment  from  the 
necessity  of  setting  (oru  at  length  the  facts 
concerning  jurisdiction,  and  providing  that,  "if 
such  allegation  be  controverted,  the  party 
pleading  must  estabUsb  on  the  trial  the  facts 
concerning  jurisdiction,"  is  to  relieve  the  plead- 
er, and  does  not  operate  to  relieve  him  of  the 
burden  of  proving  snch  facts  if  Us  (dibreviated 
allegation  is  controverted. 

pBid.  Noteu — For  other  cases,  see  JodameoL 
Cent.  Dig.  H  1801,  ISOOiOT;  Dec  Dig.  | 
9CQ.*J 

Appeal  from  District  Court,  Ulssoula  Conn- 
ie; F.  O.  Webster,  Judge. 

Salt  by  John  &  Miller  agalnit  F.  I*  MlUer 
and  another.  Judgment  for  plalntlif,  and  d9- 
fflDdants  appeal.  Affirmed. 

Harry  H.  Panong  and  Henry  G.  Stiff,  both 
«r  SOflKmla,  fw  appellanti.  K  O.  *  8.  B. 
M^tlnb  of  Belena,  for  reepondent 

HOLLOWAT,  J.  This  anUt  was  brooght  to 
4alet  title  to  certain  nal  citato  In  MiMonla 
cooBty.  The  onnplalDt  la  brkt  and  seto 
torth  tbe  fact  that  the  plaintiff  la  the  owner 
«f  tbe'  land  (dsacriUng  It),  tbat  each  of  the 
d^endante  daims  aome  Interaat  adveraa  to 
tbe  plaintiff,  and  that  snch  claims  are  with- 
out fonndatkm  or  right  Tbe  defendant  Mil- 
ler tqr  separate  answer  admitted  that  Ow 
plaintiff  was  the  owner  in  fee  of  tbe  land  In 
qoeatlon  <m  or  prior  to  WtSfrrmrj  ^  190*.  He 
HMD  alleged  tbat  In  December,  1008.  a  jndff- 
ment  was  duly  "given  and  mad^  In  tin 
oonrt  of  the  jnatloe  of  the  peace  of  Hell  Oato 
townahlp,  Mlsaonla  county,  In  favor  <^  H.  H. 
ManOi  and  against  John  8.  HlUw,  this  i^aln- 
tlff ;  Uiat  thereafter  an  abstract  of  tbe  judg- 
ment was  filed  In  the  office  of  the  clerk  of  the 
dlstclct  oenrt  of  Mlssonla  oonnty  and  the 


judgment  dnly  docketed;  tbat  on  Febmary 
6, 1904,  execatlon  was  issned  and  levied  upon 
tbe  land  above  mentioned,  and  on  March  1st 
the  property  was  sold  at  sheriff's  sale  to 
Marab,  the  Judgment  creditor,  snd  a  certlfl- 
cate  of  aale  Issued  to  blm;  tbat  the  property 
waa  not  redeemed  from  tbe  sale,  and  aftor 
tbe  lapse  of  more  tlian  a  year  the  aberlff  eze- 
cnted  and  delivered  to  Marsh  a  deed  for  tbe 
proper^;  that  in  December,  1008,  Marsh 
sold  and  conveyed  the  property  to  defenduit 
F;  L.  Miller,  and  thereafter  defendant  Miller 
sold  and  omveyed  to  the  defendant  railway 
company  a  strip  of  the  ground  for  right  of 
way.  Tbe  separata  answer  of  the  railway 
company  is  to  all  Intenta  and  purpoaes  the 
same  as  that  of  ita  eodetendant  Miller,  fnw 
affirmative  allegations  In  each  answer  were 
pat  in  Issue  by  reply.  Upon  the  trial  of  tbe 
cause  tbe  district  court  ruled  tbat  the  de> 
fesidanto  had  tbe  burden  of  proof,  and  this 
ruling  was  scored  without  objection.  Bvl- 
denoe  was  offered  from  which  It  aMwared 
tbat  the  do(^t  of  the  justice  In  use  at  the 
time  the  case  of  Marsh  t.  Miller  was  In  court 
had  been  loet  or  destroyed. ,  An  attempt- wne 
made  to  prove  the  contenta  In  so  far  as  they 
related  to  the  case  of  Marsh  v.  Miller,  but 
wldiont  sneeesB.  The  only  witness  called  for 
tbat  porpoM  -waa  onable  to  remember  what 
entrlea  appeared  In  tbe  do^cA.  Counart  for 
defttidants  then  offered  In  evidence  the  ab- 
stract of  the  judgment  which  bad  been  filed 
In  the  office  of  the  derfc  of  the  district  court, 
and  certain  othw  evlduice^  and  nated.  Tb» 
trlftl  oonrt  fimnd  the  lasoea  for  the  plaintiff, 
and  Judgment  was  rendered  and  entered.  It 
Is  from  -that  Judament  and  from  an  Mder 
denying  tbem  a  new  trial  tbat  defendanto 
Utpealed. 

[1]  In  th^  brief  cotuwd  fUr  aiveUante 
say:  'TTboe  Is  In  fnet  but  one  renUy  Impor- 
tant qnestkm  in  tUs  caae^  and  that  Is:  Wh^ 
effect  Is  to  be  given  to  wkat  Is  dealgwited 
as  'Dtfendanta'  BxUblt  A.'  being  tbe  'eb- 
straet  of  Judgment,'  gtvea  by  tbe  Justlos  nt 
tbe  peace  and  filed  In  tbe  office  of  tbe  derk 
of  tbe  dlBtrlct  eourtr*  Tfa^  ttien  state  th^ 
position  very  succinctly  as  follows:  "Tbe 
contention  of  eounsd  for  awsllanta  was  and 
la  that,  as  the  tfismct  of  Jndgmoit  ms  in 
confonnd^  witb  the  i^vlslons  of  sections 
7006  and  TOST,  Revised  Codes  of  Mmitana, 
it  should  be  re^rded  aa  at  least  prima  tttit 
evidence  that  it  was  predicated  upon  a  regu- 
lar and  TaUd  Jndgmoit;  and  the  burden  of 
showing  the  contrary  falls  upon  the  party 
who  brings  Ito  legal  effect  Into  question.** 

Oar  attention  la  directed  to  section  T071. 
Revised  Codes,  and  to  snbdlvlaifms  15  and  16 
of  section  7962.  Section  7070  provides  tbat 
every  Justice  of  the  peace  must  keep  a  dock- 
et, and  wedfles  la  detail  tbe  entries  which 
most  be  made  in  any  given  case.  Section 
7071  amrag  other  thtugi  ^vldea:  **8adl 
entries  in  a  Juatloe's  dedce^  or  a  transcript 
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thereof,  certified  by  the  Justice,  or  his  suc- 
cessor In  office,  are  prima  facie  evidence  of 
the  tects  so  stated."  While  It  Is  admitted 
that  the  abstract  mentioned  In  section  7056 
is  not  a  transcript  of  the  Jastice's  docket, 
it  Is  insisted  that  It  should  be  given  the  same 
STidentlary  force  and  effect;  but  with  this 
we  are  unable  to  agree.  It  Is  only  by  virtue 
of  tbe  provisions  In  section  7071  alMve  that 
the  entries  In  the  Justice's  docket,  or  a  tran- 
script thereof,  possess  evidentiary  value  suffi- 
cient to  make  out  a  prima  fade  case  of  tbe 
facts  there  recorded.  In  the  absence  of  that 
statute  no  such  rule  of  evidoice  could  be 
Invoked.  But  there  Is  reason  for  the  rule 
as  applied  to  the  docket  entries;  for  if  the 
docket  is  kept  as  required  by  section  7070, 
it  contains  a  complete  history  of  the  case, 
and  this  fact  Justlfles  the  rule.  But  in  at- 
tempting to  apply  it  to  an  abstract  of  the 
Judgment  the  reason  for  tbe  rule  Is  entirely 
wanting,  for  tbe  abstract  does  not  contain 
anything  but  the  bare  recital :  "Judgment 
entered   for   plaintiff   (or   defradant)  for 

$  [stating  amount],  on  the  -  ■  ■  ■■  day 

of  [staUng  the  date]." 

But  couns^  for  appellants  invoke  the  pre- 
sumptions of  law  found  in  subdivl&icma  15 
and  16  of  section  7962,  as  follows:  »  •  •  ♦ 
(IS)  That  official  duty  has  been  regularly 
performed.  (16)  That  a  court  or  Judge  act- 
ing as  such,  whether  In  this  state  or  any 
other  state  or  country,  was  acting  In  the  law- 
ful exercise  of  his  Jurlsdlctlan."  However 
useful  these  rules,  or  bowerer  generously 
their  language  may  be  construed,  they  can- 
not suffice  to  relieve  one  whose  asserted 
claim  depends  upon  the  validity  of  a  Justice's 
Judgment,  from  showing  affirmatively  that 
the  court  which  rendered  the  Judgment  had 
Jurisdiction,  when  the  allegation  that  the 
Judgment  was  duly  tiven  or  made  is  contro- 
verted. Justices'  courts  are  courts  of  limited 
Jurladlcttou,  and  no  presumption  In  favor 
of  their  Jurisdiction  is  to  be  indulged.  In 
tjayton  t.  Traiv^  20  Mont  453,  62  Pac.  208. 
this  court  said:  "The  Justice's  court  la  a 
court  of  Inferior  JurlsdlcUon,  and  there  are 
no  legal  presumptions  In  favor  of  its  Jnria- 
dlcUon,  Its  Jurisdiction  must  affirmatively 
appear  upon  tbe  face  of  the  record.  Pnqper 
proof  of  the  service  of  the  summons,  by  a 
person  oth&e  than  an  officn*,  is  a  condition 
precedoit  to  the  rendition  of  a  Judgment  by 
default,  and  without  auch  proof  the  court 
"has  no  Jurisdiction."  TO  the  same  effect 
are  State  ex  rel.  Eenyon  t.  Lanrandeau,  21 
Mont  216,  63  Pac.  636;  Oppenhelmer  v. 
Regan,  S2  Ifont  110,  79  Pac  695;  Btate  » 
rel.  ColUer  v.  Houston,  36  Mont  178,  92  Pac. 
476,  12  Ann.  Cas.  1027. 

[2]  Our  Code,  |  79^,  above,  ma  evidently 
copied  from  CaUtomla,  whldi  has  had  the 
itame  statute  in  force  there  since  1872  at 
least  2  code  Ctv.  Proc.  Cal.  1872,  {  1963. 
Many  years  before  its  adoption  in  Gallfor- 
oia  the  Supreme  Court  of  that  state  bad  an- 


nounced the  doctrine  that  Justices'  courts 
are  courts  of  limited  Jurisdiction,  and  that 
no  presumption  may  be  indulged  in  favor 
of  their  Jurisdiction,  but  that  the  facts 
showing  Jurisdiction  must  appear  affirma- 
tively from  the  record.  Notwithstanding  the 
adoption  of  their  Code  containing  the  same 
presumptions  as  are  found  in  subdivisions 
15  and  16  of  our  section  7962  above,  the 
same  rules  have  been  reiterated  uniformly 
ever  since  their  adoption  of  the  Code  pro- 
vision. King  V.  Handlett,  33  CaL  318 ;  Card- 
well  V.  Sablchi,  59  C^L  490;  Kane  v.  Des- 
mond, 63  CaL  464;  Keybers  t.  McComber, 
67  CaL  395,  7  Pac.  838;  Eltzroth  v.  Ryan, 
89  CaL  135,  26  Fac.  647.  Since  the  statute 
had  been  construed  by  the  highest  court  of 
the  state  from  which  we  borrowed  it  at  the 
time  of  its  adoption  here,  the  rule  that  we 
adopted  the  statute  as  thus  construed  ap- 
plies In  this  instance.  State  ex  rd.  Dolen- 
ty  V.  District  Court,  42  Mont  170,  111  Pac 
731;  Deer  Lodge  County  v.  United  States 
F.  ft  G.  Co.,  42  Mont  315,  112  Pac'  1060, 
Ann.  Cas.  1912A,  1010;  State  Savings  Bank 
V.  Albertson,  39  Mont.  414,  102  Pac  692. 

[3]  But  aside  from  the  rules  of  law  en- 
forced by  the  courts  above,  our  Codes  them- 
selves  appear  to  reserve  tbe  final  word  up- 
on the  subject  Section  6571  relieves  a  party 
pleading  a  Judgment  from  the  necessity  of 
setting  forth  at  length  the  facts  conferring 
Jurisdiction,  and  authorizes  him  to  make  the 
bald  declaration  that  the  Judgment  was  "duly 
given  or  made."  Acting  upon  this  authority, 
each  of  Uie  defendants  in  this  Instance  con- 
tented himself  with  such  an  allegation.  The 
section  above  then  continues:  "If  such  al- 
legation be  controverted,  the  party  pleading 
must  establish  on  the  trial  the  focts  concern- 
ing Jurisdiction."  By  reply  the  allegation 
in  each  of  the  answers  that  the  Judgment  in 
Marsh  T.  Miller  was  duly  given  and  made 
was  controverted,  and  by  express  statutory 
rule  the  burden  was  then  imposed  upon  tbe 
def^dants,  dalming  under  tbe  Marsh  Judg- 
ment,  to  establish  on  tbe  trial  the  facta 
which  showed  that  the  Justice's  court  render- 
ing that  Judgment  had  Jurisdiction.  Ttila 
they  failed  to  do.  In  the  absence  of  a  stat- 
ute embodying  the  rule  announced  in  sec- 
tion 6671  above,  the  defendants  would  have 
been  comp^ed  to  all^  and  prove  all  facts 
necessary  to  show  Jurlsdictiim  in  tbe  Justice 
of  the  peace  court  The  only  purpose  of  the 
statute  is  to  relieve  tbe  pleader  from  setting 
forth  the  Jurisdictional  Acts  (State  v.  La- 
goni,  80  Mont  472,  76  Fac  1044;  Weller  t. 
Dickinson.  93  Gal.  106,  28  Pac  864) ;  but  it 
does  not  operate  to  relieve  Urn  of  the  neces- 
sity of  proving  those  facta  If  bis  abbreviated 
allegation  Is  controverted.  On  the  contrary, 
that  he  is  compiled  to  assume  Qiat  burden 
the  statute  declares  In  unmistakable  terma. 

Since  defendants  pretended  cSalms  dqwnd 
altogether  upon  the  validity  ct  the  Justice's 
Judgmoit  and  ttieg  failed  to  ahow  that  die 
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justice  of  tlw  peace  eoart  had  Jurisdiction 
of  ibe  cue  of  Manii  t.  BOUer,  thej  flailed 
to  Bhow  U37  ontetandlng  claim  or  title  in 
either  of  tbem  adTorw  to  the  plaintiff. 

The  Judgment  and  ordw  of  tha  district 
oonrt  are  afllimed. 

Ammied. 

BBANTLT,  GL     and  SANNBB,  eoncar. 


(«  Host  WW   

PRBVISICB  T.  BUTTE  BLBCTRIG  RT.  CO. 

(Sapreme  Goart  of  Montana.  March  2^  1918.) 

1  PLEADiira   (I  166*)— HaPLT— NECBaaiTT— ' 
Street  Raiijeoads. 

Wh«r«  the  oomfdaJnti  in  a  paasenger*!  ae- 
ti«i  {or  injuiiea  from  belof  strock  by  a  tele- 
graph pole  and  knocked  from  the  footboard  of 
a  crowded  street  car  on  which  he  waa  riding, 
stated  that  the  pole  waa  leaa  than  foar  feet 
from  the  track,  an  allecation  of  the  anawer  that 
it  wai  not  leas  than  four  feet  one  inch  from 
the  track,  tbongh  affirmatlTe  In  fonn,  waa  a 
mere  trarerie  of  the  alle^don  of  the  com- 
plaint, end  hence  It  waa  neither  neceMarr  nor 
proper  that  the  plaintUf  file  a  reply  thereto. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  S21,  823;  Dee.  Dig.  1 165.*] 

%  GAHusaa  <|  318*1— Is jitbt  to  PAannon 

— StJinciENCT  or  Evidence. 

Evidence  in  a  street  car  passenger's  ac- 
tion for  injuriea  Md  to  sustain  a  verdict  for 
plain  tilt. 

[Ed.  Note.— For  other  case*,  eea  Oarriors, 
Cent  Dig.  il  1270.  lS07-m4;  Dae.  Dig.  | 
S1&*] 

3.  Apfbal  ard  Ebbob  (S  1009*)— FinDinoa 
— GoHrucriNG  Evidencx. 

Where  a  finding  of  the  jury  oo  conflicting 
erldence,  in  a  street  car  passenger*!  action  for 
injuries,  has  been  approved  by  the  trial  Judge 
hj  the  denial  of  a  new  trial,  it  will  not  be  dis- 
turbed on  appeal,  though  the  evidence  as  a 
irtiole  ie  ansatiafactorr  and  the  reviewing 
eoart  migkt  kave  tcachcd  a  Merest  ««idu- 
■loa. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  8860-387«,  8M8-38S0; 
Dea  l)ig.  I  1005*] 

4.  GABaUBB  (I  816*)— IlfJUST  TO  PAS8EHQBB 

— PlAADIKO— VaBIANCE. 

In  an  action  for  injuries  to  a  paasenger 
from  being  struck  b;  a  telegraph  pole  and 
ItDocked  from  the  footboard  of  a  crowded  street 
car  where  he  waa  riding,  there  is  no  material 
variance  between  an  allemtion  of  the  complaint 
that  the  pole  was  withm  leaa  than  foor  feet 
of  the  traqk  and  evidence  merely  that  the  pole 
waa  in  auch  close  proximity  to  the  track  as 
to  be  likely  to  come  in  collision  with  a  passen- 
ger standing  on  the  footboard  and  injure  him. 

[EM.  Note.— For  other  eases,  see  Carriers, 
Cent.  Dig.  il  1270,  1281,  1282;  Dec  Dig.  | 
315.*] 

5.  CABBzaas  (i  847*)— iHjnBT  to  Passbivokb 
— Qcaanoir  bob  JuBT-HQoHnjonxa  Bti- 

DEKCE. 

Under  conflicting  evidence  In  a  street  car 
passenger's  action  for  injuries  from  being 
struck  by  a  telegraph  pole  and  knocked  from 
ttie  footboard  of  the  car  on  which  he  was  rid- 
ing, it  was  a  question  for  tiie  Jary  whether  he 
f^  off  or  Jumped  from  the  footboard,  and  also 
whether,  In  the  exercise  of  ordinary  care  for 
bis  own  safety,  he  must  have  known  that  the 


portion  which  he  took  exposed  Urn  to  daager 

from  proximity  of  the  pole. 

[Ed.  Note.— For  other  caaes,  see  Oarriers, 
Cent  Dig.  IS  lii46,  1850-1886^  K(£»-18»7, 140K: 
Dea  Dig!  {  ^7} 

6,  TaiAL  (I  837*)— ViBDior— IiraTBUfTnoNa. 

A  veruct  is  contrary  to  law  when  the  con- 
diti<ni  of  the  evidence  is  such  thftt  the  jury  may 
not  find  otherwise  than  in  accurdance  with  the 
theory  of  the  instructions,  and  yet  have  ven- 
tured to  do  so. 

[Kd.  Not*.— For  other  cases,  see  Trislt  Gent 
Dig.  I  700;  Decw  Dig.  i  837.*] 

T.  CABBiraa  (I  295*)— IHJUSZBB  TO  Paaaiir- 

ous— Nbqliobnce. 

Where  a  telegraph  pole  is  in  such  danger- 
ous proximity  to  a  street  car  track  as  to  con- 
stitute it  a  menace  to  the  safety  of  a  passen- 

Ser  whom  the  company,  owing  to  want  of  space 
iside,  permits  to  stand  on  uc  footboard,  the 
moving  of  the  car  without  properly  waming 
him  is  culpable  negligence. 

[Bid.  Note.— For  -other  cases,  see  Carriers, 
Cent  Dig.  H  1101-1107.  1109,  1213-1216, 
1210.  1220;  D^  Dig.  i 

8.  Cabbiebs  (i  816*)— IirnTBT  to  pAflaaiTOO 

— Bdbden  op  Pboof. 

In  a  passenger's  action  for  Injuriea  ftom 
being  struck  by  a  telegraph  pole  and  being 
knocaed  from  the  footboard  of  a  crowded  street 
car  on  which  he  was  riding,  tiie  burden  was  on 
I^intiff  to  prove  that  hia  Injury  was  the  re- 
sult of  defendant's  failure  to  exercise  such  ure- 
eaaUons  as  the  case  required,  including  faQ- 
ure  to  warn  him  of  the'  dangerous  proximity  of 
telegraph  ptdes,  and  hence  defendant's  request- 
ed Instruction  placing  such  burden  on  himself 
was  properly  refusetC 

[Ed.  Note.— For  other  cases,  sec  Carrier^ 
Cent  Dig.  H  1261,  12627]^  1265-1294; 
De<i  Dig.  I  816.*] 

0.  Cabbiebs  (8  847*)— Ihjcbt  to  FAsaBivan 

— ConXBIBUTOBT  Neoliqence. 

It  is  not  contributory  o^ligence  per  a* 
for  a  street  car  passenger  to  ride  upon  m 
crowded  car  or  upon  the  platform  or  foot- 
board of  such  car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  1346.  1350-1386,  1388>1397,  14U:j; 
Dec  Dig.  I  347.*] 

10.  Damages  (i  131*)— Pebsonai,  Injubiss— 

Excessive  Recovbbt. 

A  recovery  of  $5,000  for  Injuries  consist- 
ing of  a  slight  concussion  and  of  contusiona 
which  readily  yielded  to  treatment  and  of  « 
traumatic  pleurisy  which  developed  Immediate- 
ly following  the  acddeot  waa  ezoesilve  in  ■» 
far  as  It  exceeded  $2,00(^  where  It  appeared 
that  the  injured  party  was  already  or  would 
preaently  be  restored  to  full  health. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  H  357-367.  370;  Dec  Dig.  I  181.^ 

Appeal  from  District  Court,  Sliver  Bow 
County;  John  B.  McOernan,  Judge. 

Action  by  Luis  E^vlsicb  against  the  Batta 
Electric  Railway  Compaiiy.  From  a  ]udg> 
ment  for  plaintifr,  defendant  api>ealB.  Af- 
firmed on  condition  as  to  modlflcatton. 

George  F.  Shelton,  Peter  Breen,  Fred  Js. 
Furman,  and  A.  J.  Verliey^  all  of  Butte^ 
for  appellant  William  Meyer  and  Barry 
Meyer,  both  of  Butte,  for  respondent 

BRANTLT,  G.  J.  AcUoD  for  damages  for 
a  personal  injury  alleged  to  have  been  suffer^ 
ed  by  plaintiff  while  a  iiassenger  iqwn  one  of 
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tHe  can  of  tlie  aefendant  street  railway 
company,  through  the  negligence  of  Its  agents 
and  serrants.  The  corporation  owns  and 
operates  a  railway,  the  lines  of  which  trav- 
erse certain  streets  of  the  dty  of  Butte. 
One  of  these  lines  extends  to  the  village  of 
Meadervllle,  lying  to  the  northeast  Miners 
'Who  reside  in  Butte  and  are  employed  in  the 
mines  in  Meadervllle  and  Its  vicinity  com- 
monly avail  themselves  of  this  line  In  going 
to  and  returning  from  their  work.  For  the 
ac(!ommodatlon  of  such  as  work  at  night, 
three  cars  reach  and  leave  the  vicinity  of  the 
mines  at  about  3  o'<dock  in  the  morning. 
These  are  known  as  "owl  cars.'*  Those  in 
use  at  the  time  of  the  accident  were  open  for 
one-haU  of  their  length.  Along  the  sides  of 
the  open  portions  extended  footboards  for 
the  use  of  passenvers  in  entering  and  leaving 
them.  The  defendant  Wharton  is  the  mana- 
ger of  the  railway.  On  the  morning  of  Au- 
gust 20,  1911,  the  plaintiff  having  finished 
his  shift  in  the  Lecmard  mine,  hoarded  one 
of  the  cars  (the  first  one  leaving  for  Butte 
and  became  a  passenger  thereon.  The  com- 
plaint alleges.  In  suhatance,  that  the  defend- 
ants nee^lg^tly  permitted  sndi  a  number  of 
persons  to  become  passengers  on  this  car 
that  it  became  greatly' crowded;  that  It  be- 
came 80  overloaded  that  there  was  not 
mffident  ■  room  Inside  to  aocopimodate  all 
those  feeklng  passage  thereon ;  that  for  thia 
reason  the  plalntlfF  was  compelled  to  stand 
on  the  footboard,  and  did  so  with  the  knowl- 
edge and  consent  of  defendants;  that  the 
track  was  so  constructed  that  it  was  within 
a  distance  of  less  than  four  feet  from  a  line 
vf  telegraph  or  telephone  poles  situated  on 
the  west  side  thereof;  that,  notwithstanding 
this  fact  and  the  fact  that  It  was  dangraous 
to  move  cars  along  the  track  while  passe^^ers 
were  stanffing  on  the  footboards  the  d^nd- 
ants  negligently  moved  the  car  upon  which 
the  platntur  was  a  pasaeiver;  that  the  plain- 
tiff did  not  know  that  the  track  was  so  con- 
structed that  the  car  would  pass  near  the 
line  of  poles;  that,  while  plalnUff  was  rid* 
Ing  on  tlie  ear,  defendants  allowed  it  to  be- 
come so  crowded  tlut  i^ntiff,  being  forced 
to  maintain  his  place  thereon  by  holding  to 
the  handhold  thereon  on  the  side  next  to 
the  line  of  poles,  was  struck  by  one  of  said 
poles  and  hnrled  to  the  ground;  and  that 
when  he  vras  strudc  he  was  in  such  a  posi- 
tion that  he  could  not  see  that  the  car  was 
80  near  the  poles,  whereas  the  defendants 
knew,  or  in  the  exercise  of  ordinary  care 
should  have  known,  that  the  plaintiff  was 
likely  to  be  injured  by  collision  with  one  of 
them.  The  Injuries  suffered  by  the  plaintiff 
are  described  as  Injuries  to  his  head,  right 
eye,  right  shoulder,  and  other  portions  of  his 
body,  resulting  in  great  mental  and  physi- 
cal pain  and  suffering  and  permanent  disa- 
bility. The  answer,  after  putting  in  issue  the 
charges  of  negligence)  alleges  afflrmatlvely 
that  "the  shortest  distance  between  said 


street  car  tracks  and  said  poles  was  not  less 
than  four  feet  and  one  inch  at  any  of  the 
times  mentioned  In  the  complaint,  and  that 
the  plaintiff,  in  the  position  which  he  oc- 
cupied on  the  said  car  in  question,  saw,  or 
could,  in  the  exercise  of  ordinary  care,  have 
seen,  each  and  every  one  of  the  poles  in 
said  complaint  motioned,  and  the  distance 
of  its  positlw  from  the  said  street  car  tradt; 
said  distance  being,  as  aforesaid,  in  no  case 
less  than  four  feet  and  one  Inch."  There 
was  no  replication.  When  the  introduction 
of  evidence  by  plaintiff  was  completed,  the 
court  sustained  a  motion  for  nonsuit  In  favor 
of  defendant  Wharton  and  directed  Judgment 
to  be  entered  in  his  favor.  A  like  motltm 
on  behalf  of  the  corporation  was  denied. 
The  Jury  returned  a  verdict  In  favor  of  plain- 
tiff for  f5,000.  From  the  Judgment  entered 
thereon,  and  from  an  order  denying  its  mo- 
tion for  a  new  trial,  the  corporation  lias  ap- 
pealed. 

[1]  1.  Wlien  the  idalntUt  offered  evidence 
to  sustain  the  alle^tlow  of  the  complBlnt, 
objection  was  made  to  Its  Introductlm  m  the 
ground  that  the  pleadings  did  not  present  a 
triable  Issue  because  the  new  mattrar  al- 
leged In  the  answer,  standing  without  trav- 
erse by  reply*  constituted  a  complete  defense 
to  the  action.  The  overmUng  of  this  objec- 
tion is  assigned  as  error,  and  the  contention 
la  seriously  made  that  It  Is  fatal  to  tiie  Judg- 
ment because  the  plaintiff,  by  bis  admission 
thus  made,  established  the  existence  of  a 
state  of  facts  whl^  precluded  a  recovery. 
The  contention  Is  without  merit.  The  al- 
legation in  question,  quoted  In  the  BtateDient» 
following  tile  denial  of  the  tbnge  In  the  oom- 
plalnt  that  tiie  track  was  tkmstructed  within 
a  distance  of  less  than  four  feet  from  tlw 
line  of  voiea,  and  ttiat  the  xdaintiff  did  not 
know  that  the  cars,  in  moving  along  the 
track,  would  come  In  audi  ck»e  imxinilty 
to  them,  though  aflBrmative  In  form.  Is  noth- 
ing more  tiian  a  second  traverse  of  these  al- 
legations. It  Is  what  may  be  termed  a  count- 
er avennent,  the  equivalent  of  a  direct  dental. 
Proof  of  circumstances  tending  to  show 
knowledge  by  the  plaintiff  of  the  dangerous 
conditions,  and  hence  that  he  was  open  to 
the  Imputation  of  negligence  in  assuming  a 
position  on  the  footboard,  would  have  been 
admissible  undtf  the  denial;  hence  affirma- 
tive nllegaUons  on  the  subject  were  neither 
necessary  nor  proper,  and  a  reply  to  them 
was  not  required.  Mauldin  v.  Ball,  5  Mont 
96,  1  Pac.  409;  National  Wall  Paper  Co.  v. 
McPherson.  19  Mont  36S,  48  Pac.  S60 ;  Rand 
V.  Butte  EL  By.  Co.,  40  Mont  898,  107  Pac. 
8T. 

[2]  2.  It  Is  argued  that  the  evidence  is  In- 
Bufflclent  to  sustain  the  verdict:  (I)  In  that 
It  falls  to  show  that  there  was  not  room  in- 
side of  the  car  to  accommodate  the  plaintiff, 
and  hence  that  it  was  necessary  for  him  to 
stand  upon  the  footboard;  (2)  In  that  It 
does  not  tend  to  a|iow  that  the  line  ot  poles 
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was  wltbln  lees  tban  four' feet  from  the  line 
of  the  track;  and  (3)  in  that  It  does  not 
tenl  to  show  tbat  tbe  platntlff  did  not  know, 
or  could  not  by  tbe  exercise  of  ordinary 
care  bave  ascertained,  tbts  fact  We  shall 
not  undertake  to  set  ont  In  detail  and  ana- 
lyse tbe  statemoitB  of  t^he  different  witnesses 
with  R  Ttew  to  reconcile  them.  As  Is  nsoal 
In  mtb  cases,  these  lUiatements  are  not  In 
harmoiiy  npou  any  point  wltb  reference  to 
wtdeh  the  ddtodant  makes  its  contention. 
Tbe  testimony  Bbom  that  there  were  some 
2S0  men  coming  off  eh  1ft  and  making  ready 
to  take  cars  into  Battev  Of  the  three  cars 
about  doe  to  leave,  only  one  had  arrived. 
Eadi  man  was  anxious  to  secure  passase  up- 
on it;  hence  there  was  a  rush  both  for  seats 
and  for  standing  room.  naintUf  was  amonc 
tbe  last  to  obtain  a  plaoe^  and,  aa  be  testi*' 
fled,  all  the  seats,  as  well  as  standing  room 
inside,  bad  then  been  taken.  He  obtained 
a  i^ace  upon  the  footboard.  The  rest  of  it 
was  quitikiy  filled  by  those  tiiat  followed. 
These  crowded  him  so  that  he  was  compelled 
to  hold  onto  a  handhold  or  one  of  the  posts 
siqq^rtlng  tba  roof  In  order  to  retain  bis 
place.  While  the  car  was  Uf^ted,  be  could 
not  see  because  of  the  darkness  outside,  and 
the  crowding  of  tbe  men  who  were  standing 
on  tlie  footboard,  and  not  knowing  tbe 
proximity  of  the  line  of  poles,  and  not  being 
warned  of  this  fact,  be  did  not  anticipate 
danger  from  them.  He  bad  traveled  over  the 
line  before,  but  had  on  such  occasions  occupied 
a  seat  inside  the  cor  and  had  not  observed 
conditions.  There  was  evidence  that  all  of 
the  poles  were  beyond  a  distance  of  four 
feet  tnm  the  trade.  There  was  also  evidence 
tbat  at  least  one  of  than  (the  one  which 
Btrm^  xOalntlff)  was  within  a  distance  of  less 
than  four  feet  One  witness,  who  had  oc- 
cupied a  seat  near  where  plaintiff  was  stand* 
ing,  testlfled,  In  effect,  that  the  plalqtlff, 
having  dropped  his  bucket,  made  an  effort 
to  ca.t<A  It,  and  In  doing  so  jumped  or  fell 
from  the  car.  This  witness  stated  further 
that  he  had  warned  the  men  on  the  foot- 
board to  look  out  for  the  poles.  Another  wit- 
ness testified  that,  when  tbe  plaintiff  was 
fonnd  by  those  who  went  back  to  ascertain 
If  he  was  hurt,  he  was  about  midway  be- 
tween two  of  the  poles,  which  were  some  75 
feet  apart  The  plaintiff  Is  a  foreigner,  and, 
having  little  knowledge  of  the  English  lan- 
guage, cannot  understand  it  when  it  la 
spoken. 

[3]  It  may  be  admitted  that  the  case 
made  by  the  evidence  as  a  whole  la  not  very 
satisfactory  from  any  point  of  view.  Tet  It 
presented  a  case  for  the  jury,  and,  their  find- 
ing thereon  having  beai  approved  by  the  trial 
court  in  denying  the  motion  for  a  new  trial, 
we  must  accept  as  binding  upon  us,  even 
though  we  should  have  reached  a  different 
conclusion  upon  It  T&e  court  proceeded  up- 
on tbe  assumption  that  It  was  Incumbent  up- 
on the  i^intU^  In  ord^  to  recover,  to  show 


that  the  particular  pole  which  brushed  blm 
from  tbe  car  waa  within  fonr  feet  of  ttie 
track,  and  In  the  instructions  so  charged  the 
Jury.  As  we  have  already  pointed  out,  there 
was  evidence  tending  to  establish  this  fact. 

[4]  While  this  feature  of  the  case  Is  not 
discussed  In  the  brief  of  counsel,  we  venture 
the  remark  that  evidence  showing  that  the 
pole  was  In  such  close  proximity  to  the  track 
as  to  be  likely  to  come  In  collision  vrltb  a 
passenger  standing  on  the  footboard  and  in- 
jure him  would  not  have  presented  such  a 
variance  fron  the  allegation  in  tlie  cMnplaint 
as  to  piedude  a  recovery.  BoHnson  v. 
Helena  Zi.  &  By.  Oo.,  88  Hont  2B2,  9»  Fac; 
837.  The  purport  of  the  allegation  is  that 
the  Une  of  poles  was  within  dangorous 
jffoxhttity  to  tbe  tradE,  and  evl^nee  Bhowlx« 
this  condition  would  have  been  sufficient  to 
Justify  a  reoovery,  men  timngh  it  were  not 
denKnstnted  that  any  one  of  the  poles  was 
aetually  within  the  distance  aU^nd. 

[■]  8.  Tbe  diird  contention'  Is  tbat  tbe  ver- 
dict la  contraxy  to  the  lav  as  dedared  In 
instructtons  8  and  9  submitted  to  the  Jury. 
In  the  former  the  court  adTtaed  the  Jury 
that,  "in  order  for  the  plaintiff  to  recover 
In  the  action,  it  is  necessary  that  he  should 
have  estabUabed,  by  a  preponderance  of  all 
the  evidence  in  the  case,  that  It  was  danger^ 
ons  to  run  cars  on  the  trade  if  they  were 
croired  and  passengers  were  stanfflng  on  the 
footboard.**  The  latter  Inatmctlon  Is  .in  part 
as  follows;  **rbat  in  order  for  the  plain- 
tiff  to  recover  in  this  action,  he  must  have 
estaUlshed.  by  a  preponderance  of  oil  tte  evl- 
doioe  In  tbe  ease,  that  be  did  not  know, 
and  could  not,  in  the  exnclse  of  ordinary 
care,  have  known,  that  the  said  street  car 
tracks  were  so  constructed  that  the  car  upon 
which  the^  plaintiff  was  a  passenger  would 
come  In  such  close  proximity  to  said  tele- 
graph or  telephone  poles  as  set  forth  in  said 
complaint;  and,  unless  you  find  that  this  has 
been  established  by  a  preponderance  of  all 
the  evidence  in  the  case,  the  plaintiff  cannot 
recover  In  this  action."  It  Is  Insisted  that, 
under  each  of  these  instructions,  the  Jury 
were  bound  to  find  for  the  defendant  because 
there  Is  no  evidence  in  tbe  case  furnishing  a 
basis  for  the  Inference  that  the  proximity  of 
the  line  of  poles  to  tbe  track  was  a  source 
of  danger  to  one  standing  upon  tbe  foot- 
board, nor  tMidlng  to  show  that,  if  plaintiff 
did  not  actually  know  the  conditions,  be 
could  not,  by  the  exercise  of  ordinary  care, 
have  gained  knowledge  of  them. 

The  railway  track  was  the  property  of  tbe 
defendant  It  was  using  it  for  the  carrying 
of  passengers.  If  the  proximity  of  it  to  tbe 
line  of  poles  was  a  fault  In  the  construction, 
it  was  the  fault  of  tbe  defendant  That  It 
was  a  source  of  danger  to  one  standing  on 
the  footboard  is  shown  by  the  fact  If  It 
was  the  fact,  tbat  the  plaintiff  was  brushed 
from  bis  position  by  one  of  the  poles  as  the 
cor  passed  it^  and  was  thus  Injured.  It  was 
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a  question  for  tbe  Jury,  upon  tbe  evidence, 
whether  the  plaintiff  was  Injured  in  this  way 
or  whether  he  fell  or  Jumped  off  In  an  effort 
to  recover  his  bucket  It  was  also  a  ques- 
tion for  tbe  Jury  whether,  under  tbe  circum- 
stances  disclosed  by  tbe  evidence,  in  the  ex- 
ercise of  ordinary  care  for  bis  own  safety, 
tbe  plaintiff  must  have  known  that,  ia  as- 
suming a  position  on  the  footboard  with 
others,  he  was  exposing  himself  to  tbe  danger 
arising  from  the  proximity  of  the  poles. 
The  instrnctloDS  were  both  formulated  to 
meet  plalntUTs  theory  of  the  case,  and  since, 
as  lias  already  been  pointed  out,  the  evidence 
was  sufficient  to  Justify  a  verdict  in  his 
favor,  it  cannot  properly  be  said  that  the 
verdict  is  contrary  to  the  law.  Mette  & 
Kanne  Distilling  Go.  t.  Lowrey,  39  Mont 
124,  101  Pac.  966. 

[S]  A  verdict  Is  contrary  to  the  law  when 
the  condition  of  the  evidence  Is  such  that  the 
Jury  may  not  find  otherwise  than  in  accord- 
ance with  tbe  theory  of  the  Instructions,  and 
yet  have  ventured  to  do  so.  Allen  v.  Bear 
Creek  Coal  Co.,  43  Mont  269,  115  Pac.  673. 

[7]  4.  Complaint  Is  made  that  the  court 
erred  In  submitting  to  the  jury  Lastructlona 
2,  3,  and  5.  It  is  said  that,  while  correct 
aa  abstract  propositions  of  law,  they  have 
no  application  to  tiie  Issues  Involved  In  this 
case.  Instructions  2  and  3  dedne  generally 
the  duties  of  carriers  of  passengers,  as  they 
are  laid  down  in  sections  5302,  5303.  and 
5347  of  the  Revised  Codes,  with  reference 
to  overcrowding  of  tiielr  vehicles,  the  fur- 
nishing of  accommodations  for  passengers, 
etc.  Instruction  5  defines  the  rights  and 
duties  of  such  carriers  when  its  cars  have 
been  permitted  to  become  overcrowded,  and 
de<dares  It  negligence  on  tbe  part  of  the  car- 
rier, if  it  elects  to  move  its  cars  while  in 
that  condition,  to  omit  any  precaution  In  the 
management  of  them  which  the  circum- 
stances require,  looking  to  the  safety  of  the 
passengers.  In  our  opinion,  they  were  entire- 
ly pertinent  to  the  Issues  in  the  case  and 
were  properly  given.  If  the  line  of  poles 
was  in  such  dangerous  proximity  to  the 
track  as  to  constitute  them  a  menace  to  the 
safety  of  passengers  whom  the  agents  of  the 
defendant,  owing  to  the  want  of  space  in- 
side, permitted  to  stand  on  the  footboard, 
the  moving  of  the  cars  without  properly 
warning  sudi  passengers  was  culpable  n^tli- 
genoe. 

[f  j  5.  Error  la  assigned  upon  tbe  refusal 
of  the  court  to  give  requested  Instructions 
12,  13,  15,  and  16.  Instruction  16  is  as  fol- 
lows: "If  you  believe  from  a  consideration 
of  all  the  evidence  that  It  has  been  establish- 
ed by  a  preponderance  thereof  that  tbe  plain- 
tiff was  warned  of  the  danger  of  standing 
ui>on  the  side  board  of  the  said  car,  and 
thereafter  still  continued  to  occupy  the  posi- 
tion, and  by  reason  of  so  occupying  said 
position  was  hit  by  the  pole  aud  knocked 
from  the  said  car,  and  suffered  the  injury 
complained  of  in  consequence  theteo^  tbea 
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yon  are  instructed  that  the  plaintiff  volun- 
tarily assumed  the  position  of  danger  and 
had  notice  of  the  said  danger,  or,  by  the  ex- 
ercise of  reasonable  care,  could  *have  known 
thereof,  and  assumed  tbe  risk  inddeat  to 
his  said  position,  and  cannot  recover  In  this 
action." 

To  justify  a  recovery,  it  was  incumbent 
upon  the  plaintiff  to  show,  by  a  preponder- 
ance of  tbe  evidence,  that  his  Injury  was 
the  result  of  the  failure,  ou  the  part  of  the 
defendant,  to  observe  such  precautions  as 
the  exigencies  of  the  case  required.  Tbe 
substance  of  the  charge  in  tbe  complaint  Is 
that  defendant  moved  Its  cars  negligently 
along  the  line  of  poles  In  dangerous  proxim- 
ity to  the  track,  knowing  that  the  plaintiff 
and  others  were  standing  crowded  together 
on  tbe  footboard.  Among  the  precautions 
which  the  circumstances  required  It  to  ob- 
serve was  to  warn  them  of  tbe  possible 
danger.  Whether  It  or  any  one  else  gave 
warning  (and  knowledge  from  any  source 
in  plaintiff  would  have  been  effective  to  re- 
lieve the  defendant  from  tbe  imputation  of 
negligence  in  this  behalf)  was  a  question  of 
fact  to  be  resolved  by  the  Jury.  The  burden 
rested  upon  the  plaintiff,  not  upon  the  de- 
fendant So  that  an  equipoise  In  the  evi- 
dence would  have  required  a  resolution  of  it 
in  favor  of  defendant  The  evidence  offered 
by  the  defendant  on  this  point  was  defensive 
merely  and  not  in  avoidance.  The  Instruc- 
tion cast  upon  It  the  burden  of  proof  and 
was  therefore  not  a  correct  statement  of 
the  rule  of  law  applicable.  Though  It  was 
offered  by  the  defendant,  and  though  de- 
fendant could,  not  have  complained  If  It  had 
been  given,  the  court  cannot  be  put  In  error 
for  having  refused  it  Instructions  12  and 
15  are  open  to  the  same  objection.  The  lat- 
ter would  have  been  an  express  direction  to 
the  Jury  that.  If  it  appeared  from  the  evi- 
dence, by  a  preponderance  thereof,  that  the 
plaintiff  dropped  his  bucket  and,  In  order  to 
recover  It,  Jumped  from  the  ear  and  was  In- 
jured, he  could  not  recover,  whereas  an 
equipoise  in  the  evidence  on  this  point 
would  have  be^  sufficient  to  acquit  tbe  de- 
fendant 

[f]  InstructloD  No.  13  Is  as  follows:  "Ton 
are  further  Instructed  that  If  the  plaintiff 
voluntarily  got  upon  the  side  board  of  said 
car  after  he  knew  that  the  said  car  was 
crowded,  and  that  there  was  no  opportunity 
for  him  to  get  inside  of  the  car  and  in  a 
position  of  safety,  he  thereby  assumed  tbe 
risk  of  the  danger  of  being  hit  by  the  pol^ 
even  though  the  same  was  not  brought  to 
his  knowledge  or  attention,  and  he  cannot 
recover  In  this  action."  This  Instruction 
would  have  required  the  Jury  to  return  a 
verdict  for  the  defendant;  for  the  plaintiff 
testified  that  he  took  his  position  on  the  foot- 
board because  the  car  was  crowded  and 
there  was  no  room  Inside.  It  Is  not  contribu- 
tory negligence  per  se  for  a  person  to  ride 
upon  a  crowded  car  or  apon  the  platCorm  oC 
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saCh  a  car ;  nor  1b  It  per  se  negllgoice  for 
such  person  to  stand  on  the  footboard  ot  a 
8tr«et  car  which  Is  crowded. 

In  Lobner  v.  Metropolitan  St  By.  Oo.,  79 
Kan.  811,  101  Pac.  463,  21  L.  R.  A.  (N.  S.) 
972,  it  was  Bald:  "The  practice  of  iuTltlng 
and  permitting  passengers  to  ride  on  the 
platform  of  street  cars  is  so  common  that  It 
cannot  be  held,  as  a  matter  of  law,  that  a 
pasBOiger  in  doing  so  Is  guilty  of  contrlbn- 
tory  negUgaice.  One  who  rides  on  a  crowd- 
ed car  BBsames  the  Inconvoilence  resulting 
from  Its  crowded  condition;  but  the  com- 
pany iB  not,  for  that  reason,  relieved  from 
TCsponaibllity  of  using  due  care  for  the  safe* 
tf  of  the  passengers  Inylted  npon  the  car." 

In  San  Antonio  X.  Oo.  t.  Bryant,  30  Tel. 
ClT.  App.  437,  70  8.  W.  1015,  the  court  said: 
"It  la  not  negligence  per  se  for  a  passenger 
to  stand  upon  the  platform,  steps,  or  running 
board  of  an  electric  street  car  which  Is 
crowded;  and  the  weight  of  authority  also 
supports  the  rule  that  It  la  not  contributory 
neglU^ce,  as  a  matter  of  law,  for  a  pas- 
s^iger  to  stand  upon  the  platform  of  a  car 
or  the  mnnli^  board,  whether  there  be  va- 
cant seats  or  not  In  the  inside  of  the  car. 
And  whether  the  passenger  be  standing  upon 
the  platform,  running  board,  or  steps,  the 
question  of  negligence  and  contributory  neg- 
Ugence  Is  held  to  be.  In  the  majority  of  cases, 
a  question  for  the  jury  to  determine." 

Again,  in  HcOaw  t.  Union  T.  Co.,  205  Pa. 
276^  64  Atl.  895,  It  was  said:  "If  a  passenger 
la  pmnltted  to  eatet  a  car  having  no  vacant 
place  except  on  the  platforms,  and  the  con- 
ductor accsptB  hlB  tare,  he  is  Jnstlfled  In 
standing  on  the  platform,  if  he  exerdses 
intwer  care  in  doing  bo;  and,  by  recelTing 
him,  the  carrier  undertakes  and  gives  him 
asanrances  that  It  wUl  take  Care  of  blm  and 
guard  him  against  accident,  as  far  as  the  dr- 
cumatancea  permit"  The  role  thus  stated  is 
recognlaed  and  apidled  by  the  tourts  quite 
generally,  as  appeaza  from  the  foUowli«  cita- 
tions: Oelta  Ballway  Ga,  72  Wis.  307.  39 
N.  W.  866;  Powers  t.  aty  of  Bostim.  164 
Mass.  61,  27  N.  E.  995;  Lehr  v.  Railroad  Co., 
llfi  N.  X.  556k  23  N.  E.  889;  Elliott  T.  Bailway 
Co..  18  B.  I.  707,  28  Atl.  338,  31  Atl  694. 
2S  U  B.  A.  208;  atlzens*  St  By.  Oo.  t. 
Hoffbatm,  23  Ind.  Aiv*  614,  66  N.  E?.  54; 
S^vunir  T.  Cltisens'  By.  Gb.,  114  Ho.  266. 
21  S.  W.  780;  BaUway  Oo.  Williams,  140 
in.  275.  &9  N.  672;  Do(dlttle  t.  Railway 
Co.,  02  S.  Cl  ISO,  40  S.  B.  133;  Dunham  v. 
Public  Service  Gorp^  76  N.  J.  Iaw,  452,  60 
AtL  1012;  Anderson  t.  CSty  By.  Co.,  42  Or. 
606,  71  Pac.  669;  Joyce,  Electric  Law,  |  543. 

Of  course,  as  was  said  in  Lobner  t.  Street 
By.  Co.,  Bupra,  a  passengCT  may  assume  such 
an  obrlously  dangerous  position  that  he  will 
be  held,  as  a  matter  of  law,  to  have  as- 
samed  the  hazard  of  so  doing;  but  the 
qtfestloh  Is  generally  one  for  the  Jury,  and 
not  One  of  law  for  the  court  Since  the 
Instruction  would  lUTe  told  the  Jury  that 


the  plaintiff  assumed  the  hazard  of  the  po- 
dUoQ  which  he  had  taken  upon  the  foot- 
board, without  reference  to  his  knowledge  of 
the  conditions,  it  waa  erroneous  and  prop- 
erly refused. 

[II]  6.  The  last  contention  is  that  the  ver- 
dict Is  excessive,  and  with  this  contention 
we  agree.  The  plalntUf  was,  at  the  time  of 
the  injury,  a  strong,  healthy  man  of  the  age 
of  21  years.  The  Injury  occurred  on  Au- 
gust 20,  1911.  He  did  not  call  a  physician 
until  the  following  day.  At  that  time  he 
had  a  contusion  on  the  right  side  of  the 
head  and  was  suffering  somewhat  from 
concussion,  as  was  indicated  by  an  Incoher- 
ence In  his  speech.  He  complained  of  pains 
In  the  lumbar  region,  but  no  lesions  were 
visible  there.  He  also  complained  of  pains 
In  his  right  side,  and  there  were  evidences 
of  contusions  on  that  part  of  his  body.  No 
bones  were  broken.  Judging  from  the  tes- 
timony of  the  attending  physician,  the  con- 
tusions themselves  were  not  serious  and 
readily  yielded  to  treatment  All  objective 
symptoms  had  disappeared  by  the  end  of 
six  weeks.  The  most  serious  result  was  a 
traumatic  pleurisy  which  developed  in  the 
rlgbt  side  immediately  following  the  acci- 
dent This  k^t  the  plaintiff  confined  to  his 
bed  for  some  tliree  or  four  weeks,  during 
which  Uie  visits  ot  the  physician  continued. 
Tbereafttf  tba  plaintiff  vl^ted  his  phyddan 
at  bis  offlee  from  time  to  time,  until  some 
time  in  December,  wboi  the  visits  ceased 
altogether.  The  pleurisy  yielded  slowly  to 
treatment,  and,  while  tb^  physician  express- 
ed tike  opinion  that  tbe  after  effect  ot  it 
had  not  entirely  disappeared,  he  was  un- 
willing to  expresB  a  definite  opinion  that 
there  was  or  would  be  a  chronic  diseased 
c(mditlon-OT  any  permanent  ditnbUity  what- 
ever. A  physldan  who  was  called  by  the 
defendant,  but  who  bad  made  no  examina- 
tion of  the  plaintiff  except  a  superfldal  one 
in  tin  courtroom,  testified  tliat,  whoi  a 
dironic  condition  obtains  after  sudk  an  in- 
jury as  that  sustained  by  the  plalntlfl,  it  la 
nsualty  tubercular  in  diaracter.  He  stated 
that  he  did  not  observe  aiqrthing  in  plain- 
tiff's appearance  to  indicate  any  tubercular 
symptosH,  but  tiiat,  on  tbe  contra^,  be  ap- 
peared, to  be  tree  trim  disease.  Tha  pMn- 
tlff  testified,  in  ^ect,  that  he  still  suffered 
from  the  hurt  and  the  resulting  illness,  and 
ttiat  he  had  not  been  able  to  do  any  work 
since  be  received  it  When  he  sent  tbr  tlie 
attending  physldan  to  administer  to  him, 
he  sent  also  for  an  attorney,  and  notwith- 
standing tbe  statement  of  the  physldan  that 
he  was  not  then  fully  conscious,  owing  to 
the  concussion  from  which  he  was  then  suf- 
fering, according  to  his  own  story  he  then 
related  to  the  attorney  tbe  facts  touching 
the  acddent  so  as  to  enable  the  latter  to 
draw  the  complaint  in  this  case.  It  was 
verified  by  plaintiff  five  days  later,  and, 
tlumgb  lie  has  <mly  a  alight  knowledge  of 


Digitized  by 


30 


131  PAOIFIO  REPOBTEB 


(Mont 


the  English  langnage.  he  testlfled,  throng^ 
the  Interprets,  that  he  had  examined  the 
complaint  without  substantial  assistance 
from  any  one  and  thereupon  verified  it  with 
a  full  understanding  of  the  allegations  con- 
tained In  It  The  fact  that  It  contains  alle- 
gations of  permanent  Injnry  made  at  a  time 
when  neither  he  nor  his  physician,  as  the 
Ifttter  htmself  admitted,  could  possibly  have 
foreseen  what  the  probable  result  would  be 
arouses  a  suspicion  that  his  statement  of  Ms 
condition  at  the  time  of  the  trial  was,  to 
say  the  least,  very  much  exaggerated.  On 
the  whole,  the  evidence  tends  to  support  the 
conclusion  that  the  plalntlfF,  if  such  Is  not 
already  the  case,  will  presently  be  restored 
to  full  health.  Under  tiie  drcumstances,  we 
think  one-half  of  the  amount  of  the  award 
of  the  Jury  suffldeiit  to  compensate  him  for 
the  injury  wbich  he  anpe&n  to  bare  sus- 
tained. 

The  cause  is  accordingly  remanded  to  the 
district  court,  with  directions  to  grant  the 
defendant  a  new  trial,  unless,  within  30 
days  after  the  remittitur  is  filed,  the  plain- 
tiff shall  file  with  the  clerk  his  written  con- 
sent that  the  Judgment  may  be  reduced  to 
$2,500.  If  such  consent  is  given,  the  Judg- 
ment shall  be  modified  accordingly  as  of  the 
date  of  Its  original  entry,  and,  together  with 
the  order  denying  a  new  trial,  will  stand  af- 
firmed. That  part  of  the  Judgment  award- 
ing costs  In  the  district  coort  is  not  to  be 
disturbed.  The  plaintiff  shall  recorer  the 
costs  on  appeal. 

HOLLOWAT  and  SAMNER,  JJ.,  concur. 

(47  Mont.  U2) 

HBBSEX  T.  NELSON  et  aL»  County  Oom'ra. 
(Supreme  Court  of  Montana.  March  19, 1913.) 

1.  GounriES  (§  1*)— Natubb  and  Status  as 

CoBPOBATioN  —  ''Municipal'*  —  "Munici- 

PAI<  COBPORATIOK." 

The  word  "monicipal"  means  pertaining 
to  a  city  or  to  a  community  within  a  state  pos- 
sessiDg  the  rights  of  Belf-govercment  A  "mu- 
nicipal corporation"  is  a  pablic  corporation 
created  by  government  for  political  purposes, 
having  subordiDate  and  local  powers  of  legis- 
lation, an  incorporation  by  the  authority  of  the 
government  of  the  inhabitants  of  a  particular 
place  or  district,  autboriziDg  them  in  their  cor- 
porate capacitv  to  exercise  subordinate,  speci- 
fied powers  01  legislation  and  regulation  over 
their  affairs;  such  powA  of  local  government 
being  the  diefinctive  purpose  and  the  distin- 
guishing feature  of  a  munidiial  corporation 

firoper.  lo  view  of  Goaat.  art.  13,  |  4,  provid- 
Dg  that  the  state  shall  not  assume  the  debt  of 
a  county  or  mnntcipal  corporation,  and  article 
16,  8  6,  providing  for  elections  of  county  and 
municipal  officers,  the  term  "municipal  corpo- 
ration*' does  not  indude  comities. 

[Ed.  Mote.— For  other  cases,  see  Counties, 
Cent  Dig.  I  1;  Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4618-4627;  voL  8,  p.  7726.] 

2.  Municipal  Cobpoeations  (§  64*)— Legis- 
lative COHTBOIy— Local  SBLF-GovESnMBNT. 

Munidpal  corporations  because  of  their  en- 
joyment of  a  large  measure  of  organic  inde- 


pendence are  relieved  to  a  concfderable  extent 
from  offidous,  meddlesome  legislation  respect- 
ing their  private  or  proprietary  functionsj  the 
theory  of  local  s^lf-governmcnt  for  mumdpal 
corporations  being  established  in  this  state. 

[Ed.  Note. — For  other  cases,  see  Monidpal 
C«r|poTatloDs,  Cent  Dig.  M  166, 167;  Dec.  Die. 

3.  Counties  (|  10*)— NATtns  akd  Status  as 

COBPOBATION. 

A  county  is  one  of  the  civil  divisions  of 
the  state,  created  by  the  governing  power  of 
such  state  of  its  own  mil,  for  poUtTcal  and  Ju- 
dicial pnrposes,  without  the  coasent  of  tba  in- 
habitants; the  powers  and  functions  of  county 
organization  having  a  direct  and  exclusive  ref- 
erence toi  the  general  policy  of  the  state,  and 
are  in  f^ct  but  a  branch  of  the  general  admin- 
istration of  that  pohcy,  they  are  purely  |Mlitl- 
cal  in  character,  and  are  subordinate  divuions 
or  agendes  of  the  state  for  governmental  par- 
poses,  and  Laws  1911,  c.  1X2,  providing  for  the 
creatioa  of  new  counties  upon  petition,  «ta, 
iatt  not  affect  their  status  as  such. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  7-8;  Dec.  Dig.  |  10.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1653-1660;  voL  8,  p.  7621.] 

4.  COUKTIES  (I  21%*)- "COUWTT  POWSBS**— 

Statutobt  FRonsioirs. 

County  powers  are  only  such  u  are  ex- 

eressly  provided  by  law  or  which  are  necessari- 
r  implied  from  those  expressed. 
[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  i  21%.*] 

5.  Counties  (8  24*)— Leqislaxite  Conteol. 

The  legislative  control  over  counties  is 
supreme,  except  in  so  far  as  It  is  reatiicted  by 
the  Constitution  in  express  terms  or  by  neces- 
sary ImpUcatlou. 

[Ed.  Note.— For  other  cases,  see  Counties, 

Cent  Dig.  J  24;  Dec.  Dig.  1  24.*1 

6.  Codnties  (i  US*)— County  Coiacunioir- 
BBS  —  PowEBs  —  Lettiho  Conteaot  roB 
Countt  Pbintino. 

The  board  of  comity  commissioners  Is  a 
body  of  limited  powers,  and  mast  in  letting  a 
cmitract  for  eountr  printing,  as  in  every  action, 
find  its  authority  written  In  the  statute  or  nee* 
essarily  implied  therefrom. 

[Kd.  Note.— For  othei  cases,  see  Oountiea, 
Cent  Dig.  H  174-180;  Dee.  JMg.  {  118.*] 

T.  CoUNTiBa  (I  21%*)— Po webs— Statutes. 

Under  the  maxim,  ^'Expresslo  unins  exclu- 
sio  alteriuB,"  counties  do  not  have  any  powers 
'other  than  those  indicated  in  Bev.  Codes,  | 
2870,  which  provides  that  every  counb'  is  a 
body  politic  having  the  powers  specified  in  the 
code  or  in  special  statntes,  and  such  powers  as 
are  necessarily  implied  from  those  expressed. 

[Ed.  Note.— For  other  cases^  see  Gonntifl& 

Dea  Dig.  |  21%.*] 

a  CoNSTiTunoHAL  LAW  (M  87.  276*)— Cook* 

ties  (I  112*)— PoWEBa— COWSTITUTIONALIXT 

OF  Statute. 

Rev.  Codes  S  2897,  relating  to  the  letting  of 
printing  contracts,  which  provides  tiiat  all  news- 
papers receiving  any  contract  tor  printing,  and 
not  able  to  execute  it  shall  sublet  it  or  a  por- 
tion of  it,  to  some  competent  prinnng  estab- 
lishment within  the  state,  does  not  conmet  with 
dther  Const  U.  S.  Amends.  5,  14,  or  with 
Mont  Const  art  3^  |  3,  declaring  the  inalien- 
able rights  of  acQoirmg  property  and  seeking 
safety  and  happiness. 

[Ed.  Note.— For  other  cases,  see  Constita- 
ttonal  Law,  Cent.  Dig.  H  166-171,  8^  8ft6l 
Dec.^  Dig.  II  87,  27«-*  Counties,  Dec/Dis.  | 
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9.  GoHvrmmoNAi.  I<fcW  (|  46*>~I>nxucxirA- 
noH  or  CowBTiTunowiJ.  Qubotionb. 

The  Sapreme  Court  will,  not  determine  tbe 
constltationalit;  ot  a  statute,  when  the  attack 
oo  its  validity  la  based  on  an  asanmptioQ  of 
fact  wbicb  ia  not  efaown  by  tbe  record  to  bare 
aaj  real  existence. 

[Bd.  Note.— For  otlier  casea,  aee  Conatita- 
tional  Law,  Gest.  Dig.  H  4S-4S;  Dec.  Dif.  | 
40.*] 

10.  STATITTB8  (1  94*)— "LOCAI  LAW*'— "SPE- 
CXAZ.  Law"— OOHBTITUTIONAX.  RsSTBICnONS. 

Rev.  CodcM,  i  2897,  which  provides  that  a 
newBpaper  onable  to  complete  any  contract  for 
priutinx  aball  anblet  it  to  some  competent 
printing  establiahment  within  the  atate,  does 
not  conflict  with  Const  art.  0,  1  28,  foitidding 
tbe  paasag e  of  local  or  special  laws  rtfulating 
county  affairs,  and,  since  it  la  atate  wide  in  its 
operation,  is  not  a  "local  law,"  which  la  an  act 
applicable  ooiy  to  a  particular  part  of  the  leg- 
tuatlTe  jurisdiction,  and,  aa  it  appUea  to  all 
county  printing  contraeta,  ia  not  a  "apedal 
law,"  whkh  la  one  operamig  only  en  particnlar 
persona  and  private  concema. 

[Bd.  Note.— For  other  caaes,  aee  Statatea, 
Cent  Dig.  H  IDS,  104:  Dec.  Dig.  |  94.* 

For  other  definitions,  see  Worda  and  Phraaea, 
VOL  6,  pp.  4206-4218;  toL  7,  pp.  6577-6584; 
ToL  8,  p.  78020 

U.  GomoERcx  ({  54*)  —  BifluuTzon  — GoH- 

TEACTis  Outbids  Statk. 

Rev.  Codes,  {  2897.  which  provides  that 
any  newspaper  unable  to  complete  any  contract 
for  county  printing  shall  sublet  it  to  some  com- 
petent printing  eatablldiment  within  the  atate, 
u  not  a  regulation  of  interstate  commerce. 

[Ed.  Note.— For  other  eases,  aes  Comm«rea, 

D^%^*r  ^  ^  ^ 

AnMal  from  District  Oonrt,  Hill  County; 
J.  B.  IMiSkatm,  Jadgfc 

AeUm  br  P.  H.  Saaef  against  Brer  Nel- 
son  and  others,  county  commissionrai,  end 
J.  A.  BooB^  connty  treasarer  of  HIU  county, 
Moat.  JndciiMitt  for  plalntU^  md  defend- 
ants appeal.  Afflrmed. 

H.  S.  Kline  and  Victor  R.  Griggs,  both  of 
Havre,  Qunn,  Rasch  &  Hall,  and  W.  W.  Pat- 
tereon,  all  of  Helena,  for  appellants.  G.  A. 
Spanldlng,  of  Helena,  for  respondMiL 

HOLLOWAT,  J.  On  March  8,  1912,  the 
board  of  conn^  commissioners  of  Hill  coun- 
ty, Mont,  let  a  contract  to  B.  B.  Weldy,  pro- 
prietor and  publisher  of  the  Chester  Signal, 
a  newflS)aper  which  had  been  published  In 
HiU  eonnty  for  more  than  six  months  prior 
thereto,  to  do  the  connty  printing,  including 
tbe  famishing  of  blanks,  blank  books,  etc. 
Thereafter  Weldy  sublet  to  the  Shaw-Borden 
Company,  of  Spokane,  Wash.,  the  contract  to 
furnish  all  blank  record  books,  warrant 
booka,  certificate  books,  registers,  and  bonnd 
books  of  every  description  to  he  nsed  by  the 
connty.  This  action  was  commenced  by  a 
resident  taxpayer  to  secure  an  injunction  re- 
straining the  board  of  county  commlsBioners 
from  allowing  the  account  of  Weldy  for  sut^- 
l^es  furnished  through  the  Bhaw-Borden 
Company,  or  from  directing  a  county  war- 
rant  to  be  issued  to  pay  for  such  supplies, 
and  to  restrain  the  connty  treasurer  from 


paying  for  sudi  auppUea.  Upon  tbe  com- 
plaint a  temporary  Injunction  was  Issued. 
Tbe  d^Ondonts  demurred  to  the  oonv»lalnt 
and  moved  to  dissolve  the  injunction.  The 
demnrrw  was  overmled,  and  the  motion  to 
dismiss  denied.  Defendants  thereupon  stood 
upon  ihelr  demurrer,  suffered  Jodgment  to  be 
mtered  against  Uiem,  and  have  appealed. 

It  la  Insisted  that  section  2807  of  the  Re- 
vised Codes  Is  unconstitntlonal,  and  Oils 
presents  the  only  queatlon  fior  oar  detennt- 
nation.  After  providing  for  letting  public 
printing  contracts,  that  section  of  the  Codes 
proceeds:  "All  newapapm  whl<A  may  re> 
oelve  any  contract  for  printing  under  this 
act  which  may  not  be  aMe  to  execute  any 
part  of  such  contract  iduU  be  required  to 
sublet  audi  cmtract  or  pwtlon  of  contract 
to  swne  newapapw  or  Anting  establlshnmit 
within  tbe  state,  whldti  may  be  competent  to 
execute  such  yrotk.  •  « 

[1]  1.  In  thdr  brief  oounsrt  for  appdlante 
atte^  the  statute  and  aay:  "It  Is  our  con- 
tention that  a  county  Is  a  munkd^l  corpo- 
ration, having  governmental  and  proprietary 
functions;  that  as  to  tiie  former  the  stete's 
control  Is  supreme^  but  as  to  the  latter  the 
state's  control  is  no  more  extensive  than  it 
Is  over  private  corporations;  t^t  county 
printing  Is  a  matter  solely  of  local  concern, 
and  comes  within  the  profHletary  functions 
of  a  county,  and  that  the  above  im>vlsl<m  ^ 
section  2897  ia  an  tmconstttutlnul  reatrlo 
Hon  upon  the  power  of  a  county  to  contract 
as  to  ite  local  afblrs."  If  the  statement,  "a 
county  is  a  municipal  corporation,  having 
governmental  and  proprietary  functions,"  la 
true,  the  condnslon  announced  above  might 
follow.  But  we  are  not  able  to  agree  with, 
counsel  that  the  premise  states  correctly  any 
rule  of  law.  The  word  "municipal"  means 
"pertaining  to  a  city  or  a  community  within 
a  state,  possessing  rights  of  s^-govem- 
ment"  Anderson's  law  Dictionary.  It  is 
derived  form  tbe  Latin  "mnnie^lls,"  which 
In  Its  origin  referred  to  a  town  possessing 
the  rights  of  Boman  citizenship  and  gov- 
erned by  its  own  laws;  in  other  words,  to 
a  free  town.  Webster's  International  Dic- 
tionary. A  municipal  corporation  is  **a  pub- 
lic corporation  created  by  government  for 
political  purposes  and  having  subordinate 
and  local  powers  of  legUlation."  Bouvier's 
Law  Dictionary.  Every  authority  on  mu- 
nicipal law  makes  clear  the  distinction  be- 
tween a  municipality  and  a  coonty,  as  the 
word  "county"  is  uaed  in  the  Constitution 
and  statutes  of  this  state.  In  1  Dillon  on 
Municipal  Corporations  (5th  Ed.)  8  32,  the 
author  says:  "We  may  thwefore  define  a 
municipal  corporation  In  its  historical  and 
strict  aense  to  be  the  Incorporation  by  the 
authority  of  the  government  of  the  inhab- 
itants of  a  particular  place  or  district,  and 
authorising  them  In  their  corporate  capacity 
to  exwdse  subordinate,  specified  powers  of 
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legislation  and  regulation  with  respect  to 
tlielr  local  and  internal  concerns.  This  pow- 
er of  local  government  is  tlie  dlstinctiTe  pur- 
pose and  the  disttnguishing  feature  of  a 
■mQDldpal  corporation  proper."  And  again, 
la  section  84:  "All  corporations  Intended  as 
agencies  in  the  administration  ot  clvU  gov- 
ernment are  public,  as  distinguished  from 
private  corporations.  Thus  an  incorporated 
sdiool  district,  or  conn^,  as  well  as  a  dty, 
is  a  public  corporation ;  but  the  school  dis- 
trict or  county,  properly  speaking.  Is  not, 
whUe  the  city  is,  a  municipal  corporation." 
That  the  framers  of  our  Coostltutiou  did  not 
Intend  municipal  corporations  to  Include 
couDties  Is  clear,  for  the  two  terms  are  used 
to  distinguish  different  organizations  (section 
6,  art  16;  section  4,  art  13 ;  People  v.  Mc- 
Fftdden,  81  Cal.  4S9,  22  Fac.  851,  16  Am.  St 
R^.  66).  A  county  Is  a  body  corporate  (sec- 
tion 2870,  Rev.  Codes),  so,  likewise,  is  a 
adiool  district  (section  848);  but  neither  pos- 
sesses the  powers  of  local  Ic^slatton  and  con- 
trol which  are  the  dlstlngulsfalng  characteris- 
tics of  a  municipal  corporation  (State  t.  Lef- 
flngwell,  54  Ma  458;  State  t.  Barker,  116 
Iowa,  96,  80  N.  W.  204,  67  U  R.  A.  244,  93 
Am.  St  Rep.  222;  Memphis  T.  Co.  t.  Board 
of  St  Frauds  Levee  Dlst,  69  Ark.  284,  62 
8.  W.  902). 

[2]  Because  of  Its  autonomous  chancte^- 
Its  raijoyment  of  a  large  measure  of  organic 
Independence— the  municipal  eorpcwatton  la 
relieved  to  ft  considerable  extent  from  of- 
flcloca,  meddlesome  legislation  which  seeks 
to  Interfere  with  its  iwivate  or  proprietary 
functions.  The  theory  of  local  self-govern- 
ment for  municipal  corporations  Is  flrmly 
established  In  this  stata  Helena  Con.  Water 
Oo.  T.  Steele,  20  Mont  1,  49  Pac.  382,  87  Z* 
B.  A.  412;  State  ex  rel.  Gerry  t.  Edwards,  42 
Mont  136,  111  Pac.  7S4,  82  L.  B.  A.  (N.  S.) 
1078^  Ann.  Ca&  1912A,  1063.  But  because 
of  the  difference  in  the  character  of  a  coun- 
ty and  a  mnnlclpallty,  Uie  authorities  which 
restrain  the  L^lslatun  ftom  Intermeddling 
with  the  private  attain  of  the  municipal  cor- 
pcnratlon  an  not  in  point  wbeo  the  question 
for  determination  la  the  right  of  the  Legls- 
latore  to  control  county  affairs. 

[S,4]  "It  Is  weU-establlsbed  law  that  a 
county  Is  an  Involuntary  corporation  for  gov- 
munoktal  purposes,  and  Is  in  no  sense  a 
business  corporation;  that  the  powers  and 
obligations  of  the  county  are  such  only  as 
tlie  law  i)reBcrlbea  or  as  arise  by  necessary 
implication  therefrom.  Eikenb^ry  v.  Town- 
ship [22  Kan.  666,  31  Am.  Rep.  198] ;  Marlon 
Oounty  V.  Riggs  [24  Kan.  255] ;  11  Cyc  497 ; 
7  Am.  &  Eng.  Enc.  Law,  947.  Cities,  how- 
ever, in  this  state  are  municipal  cortmra- 
tlons,  and  neither  their  powers  nor  obliga- 
tions are  so  restricted,  and  decisions  as  to 
their  liability  for  n^ligence  have  no  appli- 
cation here."  Silver  v.  Board  of  Gom*rB,  76 
Kan.  22a  91  Pac.  55. 

In  1  Dillon  on  Unnidpal  Corporations,  | 


35,  the  author  says:  "With  scarcely  an  ex- 
ception, all  the  powers  and  functions  of  the 
county  organization  have  a  direct  and  ex- 
clusive reference  to  the  gmeral  policy  of  the 
state,  and  are.  In  fact  but  a  branch  of  the 
general  administration  of  that  policy."  In 
section  37  of  the  same  work  the  distinction 
between  municipal  corporations  on  the  one 
hand  and  political  or  civil  divisions  of  the 
state  created  for  administrative  purposes, 
such  as  counties  and  school  districts,  on  the 
other,  is  made  clear.  See,  also,  Shipley  t. 
Hacheny,  34  Or.  303,  55  Pac.  97L 

"A  county  la  one  of  the  civil  divisions  of 
the  state  for  political  and  judicial  purposes, 
created  by  the  sovereign  power  of  the  state 
of  Its  own  will,  without  the  consent  of  the 
people  who  Inhabit  it  7  Am.  &  Eng.  Ency. 
Lew  (2d  Ed.)  900.  It  Is  quasi  corporate  in 
character,  but  has  only  such  powera  as  are 
expressly  provided  by  law  or  are  necessarily 
implied  by  those  expressed."  Independent 
Pub.  Co.  V.  Lewis  &  Clark  Oounty,  30  Mont 
83,  76  Pac.  860. 

In  Board  of  Commlssionera  v.  Watson,  7 
Okl.  174,  64  Pac.  441,  it  Is  said:  "A  county 
Is  but  a  subordinate,  polltlGal  subdivision  of 
sovereignty  created  for  governmental  purpoa- 
es  and  for  greater  convenience  in  carrying 
on  the  public  aJblra." 

"A  county  la  a  govmunental  agency  or 
political  BubdlvUon  of  the  state,  organised 
for  purposes  of  exerdstng  some  functions 
of  the  state  goranment,  wh^eas  a  mu- 
nicipal coiiMration  is  an  inetwporation  of 
the  Inhabltanta  of  ft  apeetfled  r^on  for  pur- 
poses ot  local  govamment"  Ban  Mateo 
County  T.  Oobum,  130  Gal.  681.  63  Pac  78L 

In  speaking  of  a  oounty,  the  Suiveme  Oonrt 
of  Or^on,  in  Yunhlll  Oountf  t.  Foster,  S3 
Or.  124^  99  Pac  286,  said:  "It  la  merely  a 
political  agent  of  the  state  created  by  law 
for  govemmoital  purposes,  and  la  charged 
with  the  performance  of  certain  dutlea  Iter 
and  on  b^lf  of  the  state." 

"Counties  are  not  In  any  respect  business 
corporations  for  private  puiposiea;  nw  are 
Ihey  organized  exclusively  for  the  common 
benefit  of  dUioia  and  proper^  holdera  with* 
In  their  respective  limits.  They  are  ot  a 
pnrely  political  character,  constituting  the 
machinery  and  essential  agency  by  which 
free  governments  are  upheld,  and  Uirough 
which  for  the  most  part  their  powers  are  ex- 
ercised. Their  functions  are  wholly  of  a 
public  nature.  Oountles  aro  subordinate 
agencies  fbr  the  orderly  government  of  the 
state  within  the  scope  of  their  authority; 
hence  they  are  subject  to  tbe  control  and. 
direction  of  the  L^slature  In  which  chiefly 
tbe  sovereignty  of  the  state  Is  represented 
and  ^jercised."  11  Cyc.  341.  In  State  r. 
Board  of  Commissioners,  170  Ind.  605,  86  N. 
E.  513 ;  Id.,  82  N.  E.  482,  It  Is  said:  "A  coun- 
ty is  an  Involuntary  coriwration,  organized 
ae  a  political  subdi^lon  of  tlie  state  by  the 
Legislature,  the  sovereign  power,  solely  for 
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governmental  purposes.  Sach  subdlvialons 
are  InstrumeDtalltles  of  gOTerument,  and  ex- 
ercise tbe  powers  delegated  by  tbe  state,  and 
act  for  tbe  state."  In  speaking  upon  the 
same  subject,  and  to  the  extent  ot  the  state's 
control  over  a  county,  the  Supreme  Court  of 
the  United  States,  In  Rogers  Locomotive 
Machine  Works  v,  American  Emigrant  Co., 
1«1  U.  S.  559,  17  Sup.  Ct.  188,  41  Ij.  Ed.  5S2, 
said:  "The  county  of  Calhoun  is  a  mere  po- 
litical suhdlvlslon  of  the  state,  created  for 
the  state's  convenience,  and  to  aid  In  carry- 
ing out,  within  a  limited  territory,  the  policy 
of  the  state.  Its  local  government  can  have 
no  will  contrary  to  the  will  of  the  state,  and 
it  is  subject  to  the  paramount  authority  of 
the  state,  in  respect  as  well  of  its  acts  as 
of  its  property  and  revenue  held  for  public 
purposes.  The  state  made  it,  and  could,  tn 
its  discretion,  unmake  it,  and  admluister 
snch  property  and  revenue  through  other  in- 
strnmentalitles."  Since  the  enactment  of 
chapter  112,  Laws  1911,  tbe  involuntary 
character  of  ooontiee  in  this  state  is  some- 
what modlfled,  but  tbe  change  thus  wrought 
In  the  method  of  creating  new  counties  does 
not  affect  their  status  as  political  subdivi- 
sions of  the  state  for  governmental  purposes. 
We  think  It  very  clear  tbat  only  lncorp(wat- 
ed  cities  and  towns  ate  mimlcliial  corpora- 
tions in  this  state. 

[f]  Of  course,  the  authority  of  the  Leg- 
islature over  the  affairs  of  the  county  Is  not 
plenary.  There  are  certain  restrictions  im- 
posed by  the  Constitution,  tor  Instance: 
"The  legislative  assembly  shall  not  levy  taxes 
upon  the  inhabitants  or  property  of  any 
county."  Section  4,  art  12.  But  l^islatlve 
power  over  counties  is  supreme  except  In  so 
far  as  it  is  restricted  by  the  Constitution  in 
express  terms  or  by  necessary  implication. 
11  Cyc.  343;  State  v.  McFadden,  23  Minn. 
40;  Sogers  Locomotive  Machine  Works  v. 
American  Elmigrant  Co.,  above.  In  speaking 
of  countl^  and  their  enforced  snbrntsslon  to 
legislative  control  tbe  Supreme  Court  of 
Colorado  said:  "Tbey  are  purely  auxiliaries 
of  the  state,  and  to  the  gmeral  statutes  of 
tbe  state  they  owe  their  creation,  and  the 
statntes  confer  upon  them  all  the  powers 
tbey  possess,  prescribe  the  duties  tbey  owe, 
and  impose  tbe  liabilities  to  wtaicb  th^  are 
subject"  Board  ct  Com'ra  t.  Wheelor,  80 
Oslo.  207,  8»  Fac.  GO. 

[1, 7]  That  tbe  antboilty  of  the  boaza  of 
oonnty  commissloD^  of  Hill  conntr  to  let 
a  contract  for  county  printing  must  be  found 
wxttten  In  tbe  statutes,  or  necessarily  im- 
plied, or  it  does  not  «Elst  Is  well  understood. 
Sbite  ex  reL  I«mbert  v.  Goad,  28  tfont 
ISI,  67  Fac.  1092.  In  Uorse  v.  Granite  Coun- 
ty. 44  Mont  78,  119  Fac  286,  this  court,  in 
speaklnfiT  of  the  authority  of  the  county,  said: 
"Its  board  of  commfasloners— Its  executive 
body— Is  a  body  of  limited  powers,  and 
most  in  weey  instance  Justify  its  action 
by  reference  to  the  provisions  of  law  defln- 
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Ing  and  limiting  these  powers."  '  Indeed,  the 
Code  itself  (section  2870)  declares  the  same 
rule:  "Every  county  is  a  body  politic  and 
corporate,  and  as  such  has  the  power  speci- 
fied in  this  Code,  or  In  special  statutes,  and 
such  powers  as  are  necessarily  implied  from 
those  expressed."  Under  the  doctrine  of  the 
maxim,  "Expresslo  unlus  excluslo  alterius," 
the  county  does  not  have  any  powers  other 
than  these  indicated  In  section  2870  above. 
Tbe  Legislature  In  its  wisdom  has  seen  fit 
to  prescribe  the  conditions  upon  which  its 
agents — the  counties — may  conduct  county 
business,  and  in  the  absence  of  constitutional 
restriction  the  authority  to  do  so  cannot  be 
doubted.  In  determining  that  the  Legisla- 
ture has  power  to  control  the  manner  in 
which  county  road  work  shall  be  done  the 
Supreme  Court  of  North  Carolina  said : 
"Counties  are  but  agencies  of  the  state  gov- 
ernment. They  can  be  created,  changed,  or 
abolished  at  the  legislative  will.  *  •  « 
They  are  subject  to  legislative  authority 
which  can  direct  them  to  do  as  a  duty  all 
such  matters  as  they  can  empower  them  to 
do."  State  ex  rel.  Tate  et  al.  v.  Commtsslon- 
ers  of  Haywood  County,  122  N.  C.  812,  30 
S.  E.  362.  See,  also,  Jones  v.  Commissioners, 
137  N.  C.  579,  50  S.  E.  291.  The  manner  in 
which  printing  contracts  shall  be  let  is  one 
of  legislative  or  governmental  polity,  a 
question  with  which  the  courts  have  nothing 
to  do.  State  v.  Livingston  Concrete  B.  &  F. 
Mfg.  Co..  34  Mont  S70,  87  Fac.  9S0,  0  Ann. 
Caa.  201. 

2.  Again  counsel  for  ai^llants  say:  "Aa 
tbe  provision  of  section  2897  under  considera- 
tion bars  outside  competition,  it  iwevents  a 
county  from  getting  the  beat  work  possible, 
and  requires  It  to  pay  a  faltfier  price  tor  its 
printing  than  If  the  newspaper  to  which  the 
contract  Is  awarded  were  permitted  to  sublet 
it  to  a  iwlntlng  establishment  outside  the 
state."  In  this  Instance  tbe  pronlse  Is  cor- 
rect Init  tbe  conclusion  Is  unwarranted. 
There  Is  not  anything  before  ns  to  Indicate 
that  the  cost  of  conn^  ivlntlng  ,and  snp- 
plles  wlU  be  greater  or  tbe  quality  ot  the 
work  pooiw  bf  reason  of  the  restriction 
found  In  section  2897.  It  Is  admitted  that 
there  are  many  printing  and  pabUshlng  es- 
tablishments within  this  state  folly  equipped 
and  competMit  to  supply  any  ot  the  matters 
or  things  spedfled  hi  Weldy*s  contract  which 
he  himself  could  not  famish ;  and  for  an^t 
we  know  these  Montaoa  eoncema  may  be 
wllling  to  do  the  work  or'fUmlsh  tbe  sup- 
plies as  cheaply  as  any  outdde  concern.  In 
the  absence  of  any  showing  that  In  its  opera- 
tion section  2807  imposes  upon  the  taxpayers 
an  arbitral^  bnrdoi  greater  than  tbey  would 
otherwise  have  to  bear,  it  Is  nnneoessary  to 
consider  tbe  effect  of  l^slatlon  which  takes 
f^rcnn  one  dtlsen  his  property  and  confers  It 
npcm  another  to  swell  his  own  private  In- 
come. 

[I]  We  fail  to  see  wherein  the  statute  nn- 


Digitized  by 


34 


IBl  PACIFIC 


BEPORTEB 


(Mcait 


der  eonedderation  does  Tlolence  to  the  provi- 
sions of  either  the  fifth  or  fourteenth  amend- 
ment to  the  GonstUutUm  of  the  United 
States,  or  section  3  of  article  3  of  our  own 
state  Constitution. 

[I]  3.  Based  upon  tiie  assumption  that  by 
reason  of  the  restriction  In  section  2897  coun- 
ty printing  costs  more  than  it  otherwise 
would,  couD8e>  for  appellants  argue  that  the 
statute  operates  to  take  from  the  taxpayers 
a  portion  of  the  public  moneys  which  might 
otherwise  be  saved,  and  thus  IndlrecUy  oper- 
ates to  tax  the  inhabitants  of  the  several 
counties,  in  Tlolation  of  the  provisions  of  sec- 
tion 4,  art  12,  of  our  state  Constitution.  It 
is  unnecessary  to  consider  what  the  result 
would  be  If  the  fact  which  is  assumed  to 
exist  had  any  real  exlsten<?e.  Since  there  is 
not  anything  in  the  recoru  to  Justify  the  as- 
sumption made,  It  Is  idle  to  pursue  Oie  in- 
quiry further. 

[II]  4.  Again,  it  ie  insisted  that  the  pro- 
visions of  section  26,  art  5,  of  our  state  Con- 
stitution, are  violated  by  the  enactment  of 
this  statute,  In  that  section  2897  Is  a  local 
or  special  law  regulating  county  affairs; 
and  authorities  are  dted  which  seem  to  up- 
hold the  view  that  a  statute  of  this  character 
Is  not  gfflieral  or  uniform  in  its  operation. 
In  36  Cyc.  986,  the  terms  "local"  and  "spe- 
cial," as  applied  to  statutes,  are  defined  as 
follows:  "A  special  or  private  act  is  a  stat- 
ute operating  only  on  particular  persons  and 
private  concerns."  "A  local  act  is  an  act 
applicable  only  to  a  particular  part  of  the 
teii^slative  Jurisdiction."  See,  also,  26  Am. 
&  Eng.  Ency.  of  Law  (2d  Bd.)  632.  These 
definitions  were  approved  by  this  court  in 
State  ex  rel.  Gelger  v.  Long,  43  Mont  401, 
117  Pac.  107,  and  we  think  they  are  correct 
When  we  craslder  that  section  2897  Is  state 
wide  in  its  operatiMi,  it  cannot  be  classed 
as  a  local  statute;  and,  since  it  applies  to 
all  county  printing  eontrmcte^  it  is  act  spe- 
daL 

[11]  5.  Finally,  it  is  Insisted  that  the  sec- 
tion under  consideration  Is  invalid  because, 
by  preventing  onteide  concerns  from  bidding 
upon  county  contracts  or  furnishing  tbe  coun- 
ties with  necessary  supplies,  it  amoonts  to 
a  regulation  of  interstate  commerce.  Two 
cases  are  dted:  People  v.  Buffalo  Fish  Co., 
164  N.  Y.  98,  68  N.  EI  34,  62  L.  R.  A.  803,  79 
Am.  St  Bep.  622,  and  People  ex  r^.  Treat 
V.  Coler,  166  N.  T.  144,  69  N.  E>.  776.  The 
first  is  dearly  not  authority  In  this  Instance^ 
In  It  was  considered  one  section  of  the  Fish 
and  Game  Law  of  New  York,  whldi  Imposes 
a  poialty  upon  any  one  who  has  in  his  pos- 
session certain  kinds  of  fish  during  certain 
periods  of  the  year.  The  Buffalo  Fish  Com- 
pany imported  from  Canada  fish  of  the  pre- 
scribed varlelT',  and  an  action  was  commenc- 
ed to  recover  the  penalty.  It  was  held  that 
In  so  far  as  the  statute  affected  the  posses- 
sion, by  dtlzens  of  New  York,  of  fish  Import- 
ed from  a  foreign  country.  It  operated  to 
regulate  commerce  between  the  United  States 


and  a  fordgn  conntry,  and  was  therefore 
void.  In  the  second  case  ttiere  was  called 
In  Question  the  validity  of  a  statute  of  New 
York  which  provided  that  all  stone,  exc^t 
paving  blocks  and  crushed  stone,  used  in 
state  or  munldpal  works  within  the  state  of 
New  York  or  which  was  to  be  worked,  dress- 
ed, or  carved  for  use,  must  be  worked,  dress- 
ed, or  carved  within  the  boundaries  of  New 
York  state.  By  a  divided  conrt  it  was  held 
that  the  dUzens  of  other  states  having  cut 
or  dressed  stone  for  sale  had  a  right  to  com- 
plete In  bidding  for  municipal  work  In  New 
York,  or  at  least  had  the  right  to  s^l  their 
products  to  mnnldpallties  In  New  York  state, 
and  that  the  statute  In  question  operated  as 
a  regulation  of  Interstate  commerce  and  was 
void.  Patker,  C.  3.,  presented  a  vigorous 
dissenting  opinion,  the  logic  of  which  com- 
mends it  to  us.  Of  course,  it  would  not  be 
within  the  power  of  the  I^slature  of  this 
state  to  say  to  an  individual  dtisen,  "Yon 
cannot  have  printing  or  bookbinding  done 
unless  you  let  the  work  to  a  Montana  con- 
cern;" but,  as  Judge  Parker  points  out  in 
his  dissenting  opinion  above,  the  state  could 
not  dmy  to  a  dtlsoi  the  ri^t  to  say,  "I  will 
not  patronize  any  outside  concern  for  my 
printing  or  bookbinding,"  and,  if  an  individ- 
ual or  a  private  corporation  In  this  state 
should  insist  that  his  or  its  printing  be  done 
by  a  Montana  concern,  no  one  would  sug- 
gest that  the  right  thus  asserted  could  not 
be  insisted  upon.  As  we  have  already  de- 
termined, a  county  Is  but  an  agency  throu^ 
whidi  the  state  transacts  a  portion  of  Its 
business.  The  state  speaks  through  its  Leg- 
islature, and  in  our  opinion  has  the  same 
right  that  any  Individual  dtisen  has  to  de- 
clare that  It  will  procure  its  supplies,  or  have 
the  supplies  for  one  of  its  constituent  parts 
procured,  from  a  Montana  concern. 

In  Tribune  Printing  &  Binding  Co.  r. 
Barnes,  7  N.  D.  691,  76  N.  W.  904,  the  Su- 
preme Court  of  North  Dakota  had  for  con- 
sideration a  statute  which  provided:  "All 
county  printing  shall  be  done  In  the  state, 
and  if  practicable  In  the  county  ordering  the 
samfe"  In  construing  this  statute  the  court 
used  the  following  language:  "Again,  It  la 
argued  that  if  section  1807,  supra,  is  con- 
strued to  prohlUt  county  offidals  from  pro- 
curing county  supplies  or  printed  matter 
from  those  who  manufacture  such  supplies 
at  places  without  the  state,  it  would  operate 
to  violate  section  8  of  arttde  1  of  tbe  fed- 
eral Constitution  relating  to  commerce  among 
the  states.  No  anthority  Is  dted  in  snivort 
of  this  contrition  by  counsel,  and  we  are 
unaware  of  tbe  existence  of  any  such  au- 
thority. Yiewed  as  a  question  of  prindple, 
we  aro  unable  to  see  why  the  state  is  for- 
bidden to  do  what  an  individual  certainly 
may  do  with  Impunity,  vis.,  elect  from  whom 
it  will  purchase  supplies  needed  in  the  dis- 
charge of  its  corporate  functions.  If  such 
election  may  lawfully  be  made,  it  certainly 
la  competent  tor  the  state  to  direct  Its  offl- 
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flals  b7  a  mandatory  vtatnte  to  procure 
thdx  office  supplies  from  those  who  produce 
the  same  within  its  own  limits,  it  harlng 
elected  to  purchase  cone  other,  either  for 
the  use  of  the  state  as  such,  or  for  the  use 
of  subordinate  political  bodies  within  the 
state"  In  considerlns  this  same  objection 
to  a  statute  simUar  to  our  own,  the  Supreme 
Court  of  Idaho,  in  Eix  parte  Qemmill,  20 
Idaho,  732,  UO  Pae.  298,  Ann.  Cas.  1913A, 
76,  reached  the  conclusion  that  such  a  stat- 
ute does  not  operate  to  r^ulate  or  rratrlct 
interstate  commerce.  Whether  the  legisla- 
tioD  under  consideration  is  wise  or  other- 
wise Is  not  a  matter  of  concern  at  this  time, 
but  that  in  the  absence  of  constitutional  in- 
hihitloa  the  L^ilslatnre  may  impose  the  re- 
striction found  in  section  2807  Is  not  open 
to  doubt  Since  no  provision  of  the  Consti- 
tution has  been  called  to  our  attention  which 
restricts  the  Legislature  in  its  control  over 
county  affairs  In  the  re^>ect  mentioned  in 
this  statute,  our  conclusion  is  that  the  sec- 
tion Is  not  open  to  any  of  the  objections 
urged  against  it 

The  Judgment  of  the  district  court  is  af- 
flrmed. 

Afflrmedi 

BRAMTLT,  a  J.,  and  SANNBB,  3.,  con- 
cur. 

at  Wyo.  806) 

WHBELOGK  t.  OT^A^*"- 

{Aipieme  Oonrt  of  Wyoming.  ApxH  14,  1913.) 

TmruBAircK  ISO*)— Rioht  to  Oancii.  Ap- 
pLxcATEOH-rPBEirnnc  Non. 

Where  an  applicant  for  life  insnrance  gave 
his  note  for  the  first  preminm,  to  be  effective 
when  hts  application  was  accepted,  fnd  where, 
before  inch  acceptance,  he  notified  '  '  insorer 
to  cancel  tbe  policy  and  return  the  a<.te,  do  re- 
covery could  be  h&d  on  the  note  by  the  general 
agent  of  the  Insorer,  though  snbiequent  to  such 
notice  the  appUcatioB  was  an^roved,  and  the 
gohcy  asot  to  tb»  appUeant  and  nfnssd 

[Ed.  Note.— For  other  cases,  see  Iniurance, 
Cent  Dig.  {!  195-202 ;  Dec.  Dig.  |  130*] 

Error  to  District  Court,  Fremont  GOnnty ; 
Charles  E.  Carpenter,  Judge. 

Action  by  Jesse  M.  Wheelock  against  Wil- 
liam Scott  tOark.  Jodgmokt  for  defendant, 
and  idaintlff  brings  error.  Affirmed. 

SL  H.  Foort,  of  lander,  tor  pii»i«M<r  in  er- 
ror.  Ralph  KlmbaH,  of  Lander,  for  defend- 
ant In  amn; 

BEARD.  J.  The  plaintlfl  In  error,  Whee- 
lock broo^t  tills  action  In  the  dtatrict  court 
o<  Fremont  county  against  the  deCoidant  In 
mor,  Oartc,  on  a  promissory  note.  There 
wu  a  trial  to  a  Jury  reanltlnc  In  a  Terdlct 
for  defendant,  judgment  was  entoed  on  the 
▼ttdlct,  and  Wbedock  brines  error. 

The  undisputed  facts  are:  That  Wheelock 
was  the  cenend  agent  at  Denver,  Colo.,  of 
the  Northweatwn  Mutual  Ufb  Insurance  Com- 


paiiy  of  Mllwauliee,  Wis.,  and  that  Allen  & 
Galloway,  the  payees  of  the  note,  were  the 
special  agents  of  the  ptalntitt  for  soliciting 
applications  for  life  Insurance  for  said  com- 
pany under  the  direction  and  control  of 
Wheelock.  That  on  November  10,  1909,  Al- 
len &  Galloway  procured  from  the  defendant, 
Clark,  an  application  for  insurance  on  his 
life  In  said  company  in  the  sum  of  $10,000. 
and  at  that  time  they  took  defendant's  note 
for  the  amount  of  the  first  annual  premium, 
which  note  is  as  follows: 

"^mJlO.  1.    Lander,  Nor.  iSi,  IMKk 

*Wor.  nth,  1910,  after  date  I  ^ondae  to 
pay  to  the  order  of  Allen  ft  Galloway,  at  No- 
ble, lAUe  ft  NoUe  Bank,  lender,  Wya,  four 
hundred  «ie  ft  <»/xte  dollars^  value  recdTed, 
with  Interest  at  the  rate  of  elf^t  p»  cent 
per  annum,  from  maturity  until  paid,  and  to 
pay  all  1^1  expenses  and  attoni^fs  fees 
which  may  be  Incurred  In  the  collection  of 
the  sama  ^liis  note  is  given  for  mNMoey  loan- 
ed and  advanced  by  said  payee  to  satisfy  tbe 

jfreaAum  on  my  policy  Na  Issued  by 

the  Northwestern  lAitnal  Life  Insurance 
Company,  and  as  a  collateral  security  far  Oie 
payment  hereof  it  Is  agreed  tlut  the  owner 
of  this  note  or  Oie  debt  represented  by  it 
shall  have  a  lUsa  upon  sndi  poUey  and  its 
proceeds,  until  this  note  or  such  debt  shall 
be  paid,  and  for  such  purpose  said  policy  Is 
hereby  assigned  to  said  payee. 

"No.  .   Due  11/11. 

"WUUam  Bcott  Clark,  Insured. 
**  ,  Benefldary." 

At  the  same  time  said  agents,  Allen  ft  ChU- 
loway.  executed  and  delivered  to  Clark  a  »• 
ceipt  as  follows: 

"No  other  form  of  receipt  for  advanced 
premiums  will  be  recognized  by  the  company. 
An  aK>licatton  for  a  VlO,00a00  policy  having 
been  made  by  Wm.  Scott  Glaric  to  the  North- 
western Mutual  Life  Insurance  Company, 
there  has  been  collected  of  htm  four  hundred 
one  &  70/100  doUars,  to  be  considered  the 
first  annual  pranlnm  on  said  policy,  provided 
the  application  Is  approved  by  the  company 
at  its  home  office,  and  In  that  event  the  In- 
surance as  applied  for  will  be  in  force  ^m 
the  date  of  the  medical  examination.  If  the 
application  is  not  approved,  the  sum  collected 
will  be  returned. 

"Lander,  Nov.  10,  1909. 

"Allen  ft  Galloway,  Agents. 

"767437.  If  the  premium  is  paid  in  advance 
this  receipt  must  be  completed  and  given  to 
the  applicant;  If  the  premium  is  not  paid  the 
receipt  must  not  be  detadied." 

On  the  same  day  the  applicant  was  exam- 
ined 1^  the  company's  local  medical  examin- 
er, and  Allen  ft  Galloway  Indorsed  the  note 
and  forwarded  It  together  with  the  apidlca- 
tlon  and  medical  examiner's  report  to  Wheel- 
ock, who  forwarded  said  aps^cation  and  re- 
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port  to  the  home  office  of  the  company  at 
Milwaukee,  where  they  were  received  Novem- 
ber Ifith,  and  were  In  the  hands  of  Its  med- 
ical director  on  the  same  day.  November 
16th  Clark  telegraphed  the  company  as  fol- 
lows: "Northwestern  Life  Ina.  Co.,  Milwau- 
kee, Wis.  Cannot  accept  policy  applied  for 
agent  Allen  &  Calloway.  Have  written.  Wil- 
liam Scott  Clark.  553  P."  In  the  letter  re- 
ferred to  in  the  telegram  and  mailed  the 
same  day  and  addressed  to  the  secretary  of 
ttie  company  he  said:  "Confirming  my  tele- 
gram to  you  of  this  date  I  wish  to  relteratet 
that  after  more  mature  deliberation,  I  have 
determined  that  my  circumstances  at  the 
present  will  not  permit  of  my  accepting  the 
policy  applied  tot  some  days  ago  In  your 
company  through  your  agents.  Mess.  Gallo- 
way &  Allen  and  I  will  ask  yon  to  cancel  the 
application  and  advise  your  agents  to  return 
my  note  for  $401.70,  to  the  Noble,  Lane  & 
Noble  bank  here,  when  settlement  receipt 
#767437,  will  be  immediately  forwarded  to 
you  or  them."  November  17th  the  company's 
medical  director  wrote  Wheelock:  "We  are 
Just  in  receipt  of  a  telegram  from  Mr.  William 
Scott  Clark  advising  that  be  cannot  accept 
his  policy.  Will  you  kindly  advise  us  further 
relative  to  the  case  and  oblige."  To  which 
Wheelock  replied  November  19th:  "We  have 
yours  of  the  17th  in  reference  to  a  telegram 
from  William  Scott  Olark  that  be  cannot  ac- 
cept  policy  for  which  he  recently  applied. 
We  would  ask  that  you  kindly  issue  the  pol- 
1^  as  applied  for,  and  our  agents  will  take 
the  matter  up  with  Mr.  Clark."  The  applica- 
tion was  not  acted  upon,  approved,  or  accept- 
ed by  the  company  until  November  23d,  when 
It  was  ai^roved,  and  on  November  26th  a 
policy  was  Issued  and  dated  November  10, 
1900,  and  was  forwarded  to  Clark,  who  re- 
fused to  acc^t  it  and  returned  it  to  the  com- 
pany. 

The  facts  being  as  above  stated,  we  have 
no  hesitancy  In  holding  that  no  contract  of 
insurance  was  entered  into  between  Clark 
and  the  company.  His  application  was  a 
mere  proposal  to  otter  Into  a  contract,  and 
until  aco^ited  by  the  company  no  contractual 
relations  existed  between  them  and  until 
such  acceptance  he  had  a  perfect  right  to 
withdraw  his  proposal.  In  Travis  r.  Neder- 
Uud  Life  Ins.  Co.,  104  Fed.  480,  4S  O.  a  A. 
eS8,  the  Circuit  Court  of  Appeala  (Blghth  Cir- 
cuit), speaking  through  Judge  Sanborn,  said: 
"An  application  for  life  Insnrance  ia  not  a 
contract  It  is  only  a  proposal  to  contract 
on  certain  terms  whidi  the  company  to  wbldi 
It  is  presented  la  at  perfect  liberty  to  accept 
or  reject  It  does  not  in  any  way  bind  the 
company  to  accept  the  risk  fffoposed,  to  make 
the  contract  requested,  or  to  Issue  a  policy, 
•  "  *  Until  the  meeting  of  tbe  minds  of 
the  parties  upon  the  terms  of  lAe  same  agree- 
ment is  effected  an  acceptance  of  tbe 
proposition  contained  in  tbe  application  or 
of  Bome  otbor  proposition,  each  party  is  en- 


tirely free  from  contractual  obligationa.  Tbe 
applicant  may  withdraw  his  application  and 
refuse  to  take  Insurance  on  any  terms.  •  •  * 
Nor  Is  the  freedom  of  the  parties  to  re- 
tire from  the  negotlationB  or  to  modify  their 
proposals,  at  any  time  before  some  ^op- 
osltlon  has  been  agreed  upon  by  both,  ever 
lost  or  affected  by  the  fact  that  the  appli- 
cant accompanies  his  proposal  or  application 
with  a  promise  to  pay  tbe  premium  in  the 
form  of  promissory  notes,  or  even  by  an  ac- 
tual payment  thereof.  Until  his  application  is 
accepted,  such  a  promise  or  payment  is  condi- 
tional upon  tbe  acceptance,  and  his  applica- 
tion is  still  no  more  than  a  proposition  to 
take  and  pay  for  the  insurance  if  tbe  com- 
pany accepts  his  terms" — citing  many  cases. 
See,  also,  Northampton  Mutual  Live  Stock 
Ins.  Co.  V.  Tuttle,  40  N.  J.  Law,  476;  In- 
surance Co.  V.  Johnson,  23  Pa.  72;  Globe 
Mutual  Life  Ins.  Co.  t.  Snell,  19  Hun  (N.  Y.) 
560;  John  R.  Davis  Lumber  Co.  v,  Scottish 
Union  &  NaUonal  Ins.  Co.,  94  Wis.  472,  69 
N.  W.  156;  1  Cooley'8  BrleCs  on  Law  of  In- 
surance, 416.  In  the  case  from  which  we 
have  quoted  Travis  at  the  time  he  made  the 
application  gave  to  the  soliciting  agent  his 
notes  for  the  premium,  and  tbe  agent  sent 
the  notes  to  the  general  agents,  who  Jbed 
them  as  collateral,  and  reported  that  the 
premium  was  paid.  The  court  said;  "Could 
the  company  or  the  agents  have  enforced  the 
collection  of  the  notes  which  Travis  gave 
them  for  the  premium  In  this  state  of  facts 
after  the  agents  had  received  his  withdrawal 
of  his  original  application,  and  after  they 
had  thus  declined  bis  new  proposition?  The 
question  is  susceptible  of  bnt  one  true  an- 
swer. Would  it  not  have  been  a  perfect  de* 
f  ense  to  those  notes, ,  in  tbe  hands  of  the 
company  or  Its  agents,  that  he  had  with- 
drawn his  first  application  before  it  was  ac- 
cepted, and  had  made  a  new  one,  which  they 
had  declined  to  accept?  Neither  the  agenta 
nor  the  company  could  have  overcome  amh 
a  defense.  The  truth  Is  that  the  minds  of 
the  parties  to  this  negotlatton  never  met  up- 
on the  terms  of  any  contract  and  neither  the 
notes  nor  the  policy  ever  became  effective." 
In  that  case  Travis  notified  the  agents  be- 
fore hta  apjdlcatlon  was  acted  upon  and  ac- 
cepted that  he  wonld  not  accept  the  policy 
If  the  company  was  to  have  another  medical 
examiner  In  his  town,  he  heli»  Its  medical 
examiner  at  ttie  time  be  made  the  application. 
This  was  held  to  be  a  withdrawal  of  his  otlg- 
ioal  application ;  and,  the  company  not  bar- 
ing accepted  the  new  terms  he  proposed,  the 
minds  of  the  parties  had  nevo^  met  on  the 
same  terms,  and  hence  there  was  no  .contract 
and  tiiat  tbe  policy  could  not  be  enforced. 
In  the  case  at  bar  Clark  withdrew  his  ai^lli- 
catlon  before  it  was  aoon>ted  by  the  ohd- 
pany,  bnt  offered  no  new  terms;  bnt  the 
rule  of  law  is  equally  applicable  to  eatili  case. 
The  condition  on  which  the  note  In  suit 
should  become  effective  was  that  m  contract 
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of  insurance  Bboold  be  entered  Into  between 
Clark  and  the  company,  in  which  case  the 
note  should  be  considered  as  payment  of  the 
ttrst  annual  premium  on  the  iwlicy.  It  was 
for  the  purpose  of  paying  such  premium  and 
for  no  other  purpose  that  the  note  was  given. 
But,  as  no  contract  was  ever  consummated, 
DO  premium  ever  accrued  or  became  due  or 
payable  by  the  applicant  or  any  one  else. 
Wheelcbk  knew  the  purpose  for  which  the 
note  was  given  when  he  rec^ved  It,  and 
that  it  would  become  effective  only  if  the  ap- 
plication was  accepted  by  the  company;  and 
he  must  be  held  to  have  known  that  Clark 
had  the  right  to  withdraw  his  application  at 
any  time  before  it  was  accepted  by  the  com- 
pany at  its  home  office-  The  appUcatlon  was 
arorored,  and  the  policy  issued  at  the  re- 
qaest  of  Wlieelock,  after  both  he  and  the 
company  had  notice  that  the  appUcation  was 
withdrawn.  He  took  the  dtiance  of  bting 
able  to  Induce  Caark  to  accept  it,  but  because 
he  failed  to  do  so  gave  hfm  no  Just  cause  to 
complain.  Uia  contention  is  that  by  the  re- 
cdpt  glmt  by  Allen  A  Galloway  to  Clark, 
Clark  was  Insured  fruu  the  date  of  the 
atedlcal  examination,  and  that  be  could  not 
rescind  tiiat  contract  without  the  consent 
of  the  ecHnpany,  Bat  as  we  have  shown  that 
cimtaition  Is  not  tenable;  and  the  point 
was  dli«etly  decided  adversely  to  such  c^n- 
tentlcHi  la  Northwestern  Mutual  Ufa  Ina. 
Co.  T.  Neafos.  146  Ey.  683.  140  8.  W.  1026, 
36  Li.  B.  A.  (N.  S.)  1211.  In  that  case  the 
receipt  givoi  to  the  applicant  bj  the  agent 
was  in  the  identical  langnage  of  Uie  receipt 
In  this  case; 

It  is  farther  contended  by  counsel  for 
l^alntiir  In  error  that  the  court  erred  in  re- 
fnsbig  to  give  to  the  jary  certain  instructions 
reqaeated  by  plaintiff.  Those  instructions 
were  based  on  the  theory  that  the  an>licatlon 
and  receipt  constltated  a  contract  of  insur- 
ance which  CSark  could  not  rescind  without 
the  consent  ol  the  compfiny.  Th^  were  not 
applicable  to  the  tects  as  shown  by  the  evi- 
dmo^  and  were  properly  refused.  Oa  the 
facts  as  shown  by  the  record  the  court  would 
bare  beoi  warranted  in  instnicting  the  Jury 
to  return  a  verdict  in  favor  of  the  defendant 
No  prejudicial  error  being  made  to  ai^)ear, 
the  Judgmoit  of  the  district  court  is  affirmed. 

Affirmed. 

BCXyPT,  C  3^  and  POTTEB,  3„  concur. 
(21  Wto.  M) 

HAMILTON  T.  DIEFIBNDERFEB  (two  cases). 

(Supreme  Court  of  Wyomiog.    April  7,  1913.) 

1.  Chattei.  Mobtoaoes  (f  213*)— Cancella- 
noN~SuFFiciENcT  or  Evidence, 

Evidence,  in  an  acti^xi  to  recover  person- 
alty which  was  the  subject  of  chattel  mortgage, 
Md  to  sustain  a  finding  that  the  mortgage  was 
not  paid, 

[Ed.  Note.—- For  other  eases,  see  Chattel 
Mortgages.  Cent.  Dig.  f|  468-466;  Dec  Dig.  { 
213  •! 
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2.  Bills  and  Notes  (|  296*)— Ihdobskhbht. 

Under  the  substantially  direct  provisions 
of  Comp.  St  1910,  I  3224.  the  indorser  of  a 
neEotiable  note  imphedLr  warrants  that  it  Is 
genuine  a^d  valid  according  to  its  purport,  and 
that  the  indorser  has  lawful  title  thereto, 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  687-679;  Dec.  Dig.  | 
296.  J 

Error  to  District  Court,  Sheridan  County ; 
Carroll  H.  Parmelee,  Judge. 

Actions  by  Alf  Dlefenderfer  against  L.  P. 
Hamilton.  Judgment  for  plalntUf  in  each 
case,  and  defendant  brings  error.  Affirmed. 

See,  also.  122  Pac.  88. 

Mets  4  Sackett,  at  Sheridan,  for  plaintiff 
in  error.  Bnterllns  *  Jm.  Flelche,  of  Sheri- 
dan, for  deCmdant  in  error. 

BEARD,  J.  The  defendant  In  error,  Dle- 
fenderfer, commenced  these  two  actions 
against  the  plaintiff  in  error,  Hamilton,  to 
recover  the  possession  of  certain  personal 
property,  and  for  damages  for  the  alleged 
wrongful  taking  and  detention  of  the  same. 
The  cases  InTolre  the  same  qnestlona,  and 
were  consolidated  for  the  purpose  of  trial, 
and  were  tried  to  the  court  without  a  Jury, 
and  in  each  case  the  court  found  that  the 
plaintiff  below  was  entitled  to  the  poEises- 
slon  of  the  property  and  that  be  had  sus- 
tained damages  In  the  sum  of  flO  and  ren- 
dered Judgment  accordingly.  From  those 
judgments,  the  defendant  below  brings  er- 
ror. The  cases  have  been  submitted  togeth- 
er in  this  court,  and  one  oi^lon  will  cover 
both  cases. 

The  property  in  question  was  owned  by 
one  John  Sehmitt,  who  on  February  21, 1907, 
executed  a  x^ttel  mortgage  thereon  to  Jtfarie 
Schmltt,  hia  wife,  to  secure  two  notes  of 
?500  each,  one  due  January  1,  1908,  and  the 
other  due  January  1,  1909.  The  mortgage 
was  filed  In  the  office  of  the  county  clerk  and 
duly  indexed  February  23,  1907.  On  De- 
cember 8,  1908,  Marie  Sdimitt  assigned  the 
mortgage  to  Dlefenderfer,  which  assignment 
was  dniy  filed  and  Indexed  on  the  same  day, 
and  at  the  same  time  the  note  due  January 
1,  1900,  was  Indorsed  and  delivered  by  her  to 
Dlefenderfer.  The  consideration,  as  recited 
th  the  assignment  of  the  mortgage,  being  yi 
and  other  valuable  considerations.  It  ap- 
pears by  the  evidence  that  Dlefenderfer  had, 
on  September  23,  1908,  signed  a  note,  as 
surety  for  John  Schmltt,  to  the  Stiertdan 
National  Bank,  for  $690,  dne  90  days  after 
date,  and  that,  at  the  time  the  note  and 
mortgage  were  so  transferred  to  him  by 
Marie  Schmltt,  he  agreed  with  her  to  pay 
the  note  to  the  bank  on  which  lie  was  surety 
for  John  Schmltt,  and  that  he  did  pay  it  on 
December  11,  19(^  before  it  was  doe.  John 
Schmltt  had  absconded  a  few  days  b^re 
Dlefenderfer  procured  the  note  and  mort^ 
gage  from  Marie  Sehmitt,  and  on  the  day  he 
procured  the  same  he  took  possession  of 
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the  mortgaged  property,  deeming  himself  in- 
•ecure.  On  July  18,  liWS,  Jolin  Sclimltt  ex- 
ecuted a  cbattel  mortgage  on  the  property  to 
the  plaintiff  in  error,  Hamilton,  to  secure  a 
note  of  tliat  date  for  f600,  dne  November 
18,  1906,  which  mortgage  was  duly  filed 
and  Indexed  and  renewed  from  time  to  time 
by  affidavits.  A  few  days  after  Dlefenderfer 
took  possession  of  the  property,  Hamilton 
took  possession  of  a  part  of  It  and  Dlef»- 
derfer  replevied  It,  and  soon  afterwards 
Hamilton  took  possession  of  the  balance  of 
it;  hence  the  two  suits. 

It  Is  not  claimed  that,  If  the  mortgage  held 
hy  Diefenderfer  was  a  valid  and  salMlsting 
lien  upon  the  property,  it  would  not  be  Bn< 
perior  to  the  lien  of  the  Hamilton  mort' 
fftge.  The  defmaes  to  It  idieaded  in  the  an- 
swer are  that  it  was  given  without  consid- 
watlon;  that  It  was  given  to  hinder,  delay, 
and  defraud  the  creditors  of  John  Bchmitt ; 
that  the  notes  secured  by  It  had  been  paid ; 
and  that  Diefenderfw  was  not  a  bona  fide 
pnrcliaser.  The  first  two  defenaea  are  not 
■erlonsly  otmtended  for  by  counsel  for  plain- 
tiff in  error.  The  note  was  negotiable  In 
form  and  by  our  statute  is  deemed  prima 
Aide  to  have  been  issued  for  a  valuable 
consideration  (section  8182,  Comp.  Stat.  101(9; 
and  there  was  no  evidence  offered  to  r^nt 
thia  presumption ;  and  the  evidence  fell  fiir 
short  of  proving  that  the  mortgage  was  glv- 
m  tor  the  purpose  or  with  the  intfflit  of 
hinderii^,  delaying,  or  deErauding  the  cred- 
itors of  John  SchmitL  These  matters  were 
referred  to  briefly  In  the  brief  of  counsel 
for  plaintiff  in  error,  but  were  practically 
abandoned  In  a  supplemental  brief  filed  after 
oral  argument,  by  agreement  of  counsel  and 
leave  of  court,  In  which  they  say;  **The 
brief  of  plaintiff  in  error,  filed  la  the  above 
case,  was  confined  to  two  questions,  namely: 
That  the  mortgage,  while  In  the  hands  of 
Harle  Schmitt,  was  satisfied,  paid,  and 
should  have  been  canceled,  and  that  Dle- 
fenderfer was  not  a  bona  fide  purchaser." 
In  view  of  that  statement  of  counsel,  we 
deem  It  unnecessary  to  further  discuss  the 
questions  previously  referred  to. 

II]  On  the  question  of  the  payment  of  the 
note  held  by  Dlefenderfer,  while  in  the  hands 
of  Marie  Schmitt,  the  only  evidence  was 
that  she  had  stated  to  Hamilton  and  others, 
a  short  time  before  she  assigned  the  note 
and  mortgage  to  Dlefenderfer,  In  substance, 
that  It  was  paid ;  that  she  thought  It  was 
paid;  that  there  was  nothing  to  it;  that 
Hamilton's  mortgage  was  first;  that  It  was 
no  good ;  that  she  had  neglected  to  cancel  it ; 
and  tbat  she  would  go  to  the  courthouse 
and  cancel  it  as  soon  as  her  condition 
would  permit  Bach  and  all  of  these  state- 
ments, testified  to  as  having  been  made  by 
Marie  Schmitt,  were  made  within  two  or 
three  weeks  before  she  assigned  the  note 
and  mortgage  to  Dlefenderfer  and  long  after 


Hamilton  took  his  mortgage;  and  there  Is 
no  evidence  that  Dlefenderfer  had  any 
knowledge  at  or  before  the  time  he  took  the  ■ 
assignment  that  she  had  made  any  such 
statements.  On  the  other  hand,  it  appears 
that  she  had  the  note  in  her  possession ;  It 
was  not  yet  due,  was  not  marked  peta  or 
otherwise  canceled ;  she  Indorsed  and  deliv- 
ered it  to  Dlefenderfer  A>r  a  valuable  con- 
sideration and  s^ned  and  acknowledged  an 
assignment  of  the  mortgage  which  remained 
uncanceled  on  the  record. 

[2]  By  her  iudonemoit  of  the  note,  ^e 
engaged  or  Impliedly  warranted  tiiat  It  was 
In  all  respects  genuine;  that,  it  was  the 
valid  instrument  it  purported  to  be ;  that  she 
had  lawful  title  to  it  a  Daniel  on  Negotiable 
Instnunenta  L6th  Bid.]  |  6eea);  and  that  it 
was  a  valid  and  sabsiatlng  obligation.  Idon. 
I  073;  7  Gyc  831;  and  section  Oomp. 
Stat  1910.  All  of  these  things  are  In  di- 
rect conflict  with  the  statemoits  which  it  la 
testified  she  made  a  short  time  before  aa  to 
payment  Assuming,  but  without  deciding, 
that  the  statonents  ot  Marie  S^mltt  wore 
competoit  and  admlaalble  evidenoe  of  pay- 
ment, her  acts  and  the  drcum  stances  of  the 
transacttona  are  so  conflicting  with  those 
statements  that  the  court  may  well  have 
concluded  that  the  defense  of  payuMt  had 
not  beoi  estaMlshed  1^  a  pr^nderance  of 
the  ttrUJMaee.  The  flndlngs  of  flie  court  are 
gennal,  and  we  cannot  say  that  they  were 
not  ba«d  upon  that  ground,  which  to  our 
mlnda  was  a  reaeonable  eooclnaion,  eoa- 
sldering  all  of  the  evidence  and  the  cfreum- 
atanees  surrounding  the  transaction.  If  the 
note  was  not  paid,  the  lien  of  the  mortgage 
remained  a  prior  and  8iq>erlor  Uen  to  tbat 
of  the  Hamilton  mortgage  and  could  have 
been  enforced  by  Marie  Schmitt  had  it  re- 
mained in  her  hands,  and  was  equally  valid, 
and  mforeeahle  In  the  hands  of  her  aa- 
8igne&  Hamilton's  rights  were  .not  aflbcted, 
and  he  wtis  placed  In  no  worse  position 
reason  of  the  assignment  The  evidence  be- 
ing snfficieut  to  sustain  tbB  flndlngs  and 
Judgment  of  the  district  court  on  this 
branch  of  the  case,  and  aa  the  Judgment 
must  be  sfBrmed  for  that  reason,  the  othor 
question,  namely,  whether  or  not  IMsfend^ 
fer  was  a  bona  fide  purehastf,  becomes  im- 
material and  will  not  therefore  be  consider- 
ed. 

The  ju^ment  of  the  district  court  in  eaeh 
case  is  affirmed. 

Affirmed. 

SCOTT,  C  J.,  and  POTTER,  oonciv. 

(n  Wyo.  XI) 

JTTSTIGB  et  aL  v.  BBOGK. 

(Supreme  Court  of  Wyoming.   April  7,  1918.) 

1.  Factobs  (I  22*)— Dunas  of  FAcroas. 

While  a  factor  is  not  obliged  to  sell  at  a 
price  which  would  be  less  than  bis  lien  for  ad- 
Tancea,  commission,  and  just  charges  at  the 
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request  of  hli  principal,  onleBS  tbe  Utter  pays 
or  tenders  sacb  chargn,  yet  he  is  bound  to 
exerciBe  ordinary  care  to  obtain  tbe  market 
price  of  the  merchandise;  and,  if  tbe  sale  at 
sucb  price  woald  more  than  pay  bis  charges, 
he  is  bound  to  seli  at  tbe  princtpars  reqnesL 
lEdL  Note.— For  other  cases,  see  Factors, 
Cent.  Dig.  I  22;  Dec  Dig.  {  22.*] 

2.  Factoba  (I  12*)— DuTixs. 

A  factor  does  not  guarantee  that  be  will 
not  commit  error,  and  be  is  liable  only  for 
negligence,  bad  faitb,  and  dishonesty,  and  a 
pnnapal  cannot  recoTer  for  loss  occasioned 
by  the  factor's  honest  mistake,  and  consequent- 
b  he  cannot  recover  where  an  nninstructed 
Uctor  hdd  the  propwty  for  a  rise  and  tbe 
market  weakened. 

[Ed.  Note.— For  otho'  cases,  see  Vector^ 
Cent.  Dig.  i  12;  Dee.  Dig.  I  12.*] 

Z.  Factobb  (S  43*)— Actions— Evidbkck. 

In  an  action  by  factors  for  advances, 
where  defendant  eounterclaimed  for  amonnts 
ke  (daimed  verc  due  him,  evidenee  AeU  insuffi- 
cient to  show  that  the  factors  were  negligent 
or  unfaithful  in  selling  the  property  consigned. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Cent.  Dig.  H  46-87;   Dec  Dig.  |  43.*] 

4.  Factobb  ({  4S*)— NEGUGENCl^-EvIDERCB. 

In  an  action  by  wool  factors  to  recover 
advances  where  defendant  connterdaimed,  set- 
^in^  up  a  lots  be  daimed  was  occasiinied  by 
tbeir  negligence  In  failing  to  sell  the  wool, 
evidence  of  tbe  market  price  at  other  locali- 
ties is  inadmissible  where  there  was  no  claim 
that  tbe  factors'  failure  to  sell  was  the  result 
of  fraud,  for  if  tbe  factors  bad  transferred 
the  goods  to  another  market,  they  would  have 
been  liable  for  any  depreciation  in  the  price. 
'  [Ed.  Note.— For  other  cases,  see  Factors, 
Cent.  Dig.  ||  4&-«7;  Dee.  Dig.  |  43.*] 

5.  FAOTOB8  (i  48*)— ACTIOIVB— EviDKITca. 

In  an  action  by  factors  for  advances, 
where  defendant  eounterclaimed,  setting  ap  a 
loss  which  be  averred  was  occasioned  their 
negligent  failnre  to  sell  at  the  market  price, 
an  instruction  that  they  were  under  obliga- 
tions to  carry  out  all  of  defendant's  positive 
instructions  was  erroneous  because  disregard- 
ing tbe  factor's  lien  for  advances. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Cent.  Dig.  H  46-67;  Dec  Dig.  i  43.*] 

A,  TbIAX    (I  2{B*)— iHflTEDCTIOlW— APPUCA- 
BILITT. 

In  an  action  by  factors  for  advances, 
where  defendant  set  up  a  loss  occasioned  by 
their  failure  to  sell  at  tne  market  price,  where 
there  was  no  evidence  of  any  bad  faith  on  the 
part  of  the  factors,  an  instruction  that,  in  con- 
ndering  whether  any  latitude  was  given  them 
in  handling  tbe  consignment,  the  jury  should 
consider  their  food  faith,  is  improper,  being 
without  foundation  in  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  506,  596-612;   Dec  Dig.  |  252.*] 

7.  Tbxax  (I  25*)— AaauunT— OFBHiifa  ahd 
CiXMzna. 

In  an  action  by  factors  for  advances, 
where  defendant  eounterclaimed  for  loss  oc- 
casionad  by  tbelr  failure  to  sell  at  the  market 
prlca,  ib»  coanterdaim  being  ia  the  nature  of 
a  plea  of  confession  and  avoidance  casts  the 
burden  of  proof  on  defendant,  and  he  is  enti- 
tled to  open  and  close. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  44-75;  Dec  Dig.  |  25.*] 

Error  to  District  Court,  Slieridaii  County ; 
Carroll  B.  Parmelee,  Judge. 

Action  by  Theodore  Justice,  Henry  Justice, 
WHliam  Warner  Justice  James  Bateman, 


and  Henry  K.  Eraiderdin^  copartners  do- 
ing bnslnesa  as  Justice,  Bateman  &  Ock, 
asalnat  A.  I*.  Brodc  From  a  Judgment  for 
defendant  im  tda  oountertialm,  jdalntlffli 

bring  error.  Jleversed  and  remanded. 

Enterilne  &  La  Fleiche,  of  Sheridan,  for 
plalnUCFs  in  error.  Metz  &  Sackett,  ot  Sheri- 
dan, for  defendant  in  error. 

SOO'XT,  G.  J.  The  plalntUCs  in  wror,  a« 
Cf^Mtrtnera,  brought  this  action  in  the  conrt 
below  as  plain  tiffs  to  recover  from  the  de- 
fendant In  error  aa.  defmdant  upon  an  al- 
l^^cd  balance  on  an  acoonnt  tar  advanoei 
made  by  them  at  factor  upon  ft  consignment 
of  wool,  interest  on  sncb  advancefl,  and  comr 
mlasi(m  on  ttie  gale.  The  case  was  tried  to  ft 
Jnry  ftnd  ft  Tordlct  returned  In  ftiTor  of  the 
defradftnt  for  the  sntn  of  |2,000  upon  his 
counterclaim  for  damages  for  an  alleged  tftU- 
nre  to  kSLI  the  wool  at  Uie  maiftet  iirloei  and 
as  directed  by  the  defendant  A  motion  for 
a  new  trial  was  overruled,  jndgmoit  waa 
roulered  vg/aa  the  rerdlct,  and  the  ^intUEi 
bring  error. 

1.  It  Is  assigned  as  error  that  the  verdict 
Is  unsapported  by  the  evidence^  and  that  Om 
trUl  court  erred  for  that  reuon  In  doiylng 
a  motiim  for  a  new  trial.  Tbe  plaintUb 
wen  commission  merchants  residing  and  do- 
ing business  as  such  in  the  (dty  of  Fhllad^ 
phla  In  the  state  of  Fennaylvanla.  On  Sep- 
tember 21,  1007,  the  defendant  consigned  to 
them  as  fftctor  46,852  pounds  of  his  own  wool 
and  10,345  pounds  known  as  the  J.  O.  Uorga- 
riedge  wool.  In  all  00,197  jMunds.  Concur^ 
rent  with  the  consignment  and  shipment  ba 
drew  on  plaintUfs  as  his  factor  ft  sight  draft 
for  advancement  on  the  wool  so  con^gned 
for  the  sum  of  $7,535.77,  which  by  agreemoit 
bore  Interest  at  the  rate  of  6  per  cent  per 
annum  until  paid. 

The  following  lett^  was  reodved  by  the 
defendant  from  plaintiff^  through  due  course 
of  mall:  "Justice,  Bateman  it  Co.,  WooL 
122  South  Front  Street,  Philadelphia,  Sept 
25th,  1907.  Mr.  A.  U  Brock,  Buftalo,  Wyo- 
ming— Dear  Sir:  We  will  recrtve  and  well 
your  wool  for  the  commission  of  one  ftnd 
on&quarter  centa  per  pound.  Interest  on  ftd- 
vances  at  tbe  rate  of  six  per  cmt  per  an- 
num ;  no  other  char^  after  arrival  of  wool  In 
store.  Our  commission  includes  fire  Insurance, 
premium,  storage  and  labor  for  any.perlod  not 
exceeding  six  months  after  arrival  ot  wool, 
and  also  guarantee  of  sales.  While  we  do 
not  guarantee  insurance  cominnlee,  we  make 
ourselves  responsible  to  keep  your  wool  In- 
sured in  flrst-class  fbrelgn  and  domestic 
companies.  Yours  truly,  [Signed]  Justice^ 
Bateman  &  Co." 

On  the  same  day  the  following  letter  was 
written  by  plaintiffs,  and  sent  to  defendant 
by  due  course  of  mail:  "Philadelphia,  Sep- 
tembOT  25,  1007.  Mr.  A.  U  Brock,  Buffalo^ 
Wyoming — Dear  Sir:  We  have  received 
through  Mr.  Charles  T.  Lee  invoice  of  your 


•Toratiw  sassi  —  lame  topic  aaJ  saotfaw  HPMMiB  la  Dse.  Dig.  ft  Am.  Dig.  Kqr-No.  BmtIm  ft  B«o'r  Indexts 


Digitized  by 


Google 


40 


181  PACIf'IO 


BBPORTEB 


(Wya 


IBB  bag8  of  wool,  wbidi  diall  have  our  beet 
attention  on  arrival.  We  note  tliat  yon  wish 
tbe  80  bags  of  tbe  J.  O.  Morgariedge  clip 
accounted  for  s^mrately.  The  wool  maxfeet 
Is  qniet  at  present,  but  we  look  for  a  better 
demand  shortly,  when  we  think  manafactnr- 
ers  will  land  It  easla  to  get  money  to  finance 
wool  purchases.  Very  tmly  yours,  [Signed] 
Justice,  Bateman  &  Co.,  Charles  S.  UalghL" 

Thoeafter  plalntUh  as  fiictor  sent  to  de- 
fendant by  due  course  of  mall  Hie  followlnic 
letter:  "PhUad^pfala,  October  4,  1907.  Ur. 
A.  L.  Brocft,  Buflblo,  Johnson  Cp.,  doming 
— Dear  Sir:  We  to-day  paid  your  draft  for 
97^85.77,  Very  truly  yours,  [EUgned]  Justice 
Bateman  &  Ga,  OhUds." 

Tbe  plaintiffs  as  factor  reoetved  the  wool, 
stored,  exhibited  It  for  sale^  and  sent  weekly 
market  quotations  on  that  market  to  the 
defendant.  The  market  quotatltms  furnished 
on  January  28  and  February  4,  1008,  were 
the  same.  On  February  Sth  following  the 
defendant  wrote  plalntifEs  to  close  out  bis 
wool,  BO  be  could  get  his  returns  by  April 
1st  following;  If  it  could  be  done  without 
making  too  much  sacrifice.  On  March  5, 
1908,  he  again  wrote  plaintiffs  as  follows: 
"I  wrote  yon  some  time  ago  tai  regard  to  my 
WOOL  /  wrote  you  Pi  sell  my  wool  a*  I  teiU 
vjMt  the  money  April  1  and  I  really  faU  to 
see  any  reason  why  the  future  market  will 
be  any  better  than  It  Is  now.  Chie  of  my 
nelg^ibor  sheep  men  recently  made  a  good 
sale  of  26^.  I  am  willing  to  sell  on  present 
maricet  quotations  I  rec^red  from  you. 
•  •  •"  Tbe  wool  was  eUtsslfled  by  the 
plalntlffiB,  and  of  the  amount  so  consigned 
47,996  pounds  was  <dasslfied,  graded,  and  sold 
as  fine  and  fine  medium,  and  tbe  price  for 
that  grade  of  wool  according  to  the  market 
quotations  furnished  from  time  to  time  be- 
tween tbe  consignment  on  September  21st, 
the  day  of  shipping,  until  April  1,  1908,  fol- 
lowing, was  not  less  than  19  cents  per  pound. 
The  balance  of  the  wool  was  also  graded  and 
sold  according  to  Its  grade.  In  the  account 
rendered  only  970  pounds  out  of  tbe  total  of 
66,197  iwunds  consigned  was  sold  prior  to 
April  4, 1908,  and  tbe  balance  was  sold  from 
time  to  time  after  that  date  until  Norember 
18,  1008,  when  the  wool  was  finally  closed 
out  Tbe  total  gross  amount  for  which  plain- 
tiffs sold  tbe  wool  was  |9,113.18,  receiving 
for  defendant's  share  the  amount  of  $7,426.40. 
It  la  allied  that,  had  plaintiffs  sold  defend- 
ant's wool  independent  of  the  Morgariedge 
lot  as  directed  by  defendant,  it  would  have 
brought  $9,535  net,  and  defendant  testified 
that  plalntlfte  would  have  received  ^,170.40 
thwefor,  which  sum  would  have  been  suffi- 
cient to  have  paid  the  draft.  Interest  thereon, 
commission,  and  all  (Aarges  for  shipping  and 
handling  tbe  wool,  leaving  a  balance  of  $2,000 
due  defendant 

Tbe  plaintiffs  alleged  that,  aftw  receiving 
and  making  the  advances  on  the  consign- 
ment tbey  were  unable  tb  sell  tbe  wool  at 
the  market  quotations  or  otherwise  than  at  the 


times  and  prices  rec^ved  for  It,  and  Uiat  tbeir 
lien  for  advances  could  not  have  been  realis- 
ed had  tbey  sold  at  a  greatly  reduced  price, 
whldi  would  have  been  necessary.  Their 
evidence  tends  to  support  these  all^^tlons 
with  the  exception  that  the  market  was  a 
little  firmer  ba  the  early  part  of  October, 
1007,  when  the  wool  was  received  up  to  the 
time  of  a  financial  panic  whidb  occurred  soon 
after  and  during  that  numtfa,  and  thence  on 
through  the  year  following  the  wool  market 
was  dull.  The  defendant  gave  no  positive 
Instructions  to  s^l  prior  to  his  Mter  of 
February  8,  iSOB,  supplemented  by  his  let- 
tor  of  March  6, 1006,  but  up  to  that  time  had 
left  price  and  time  of  sale  to  the  Judgment 
of  the  plalntlflb. 

[1]  It  is  the  general  rule  that  a  factor  Is 
not  obliged  to  s^  at  a  price  which  would  be 
lees  tlian  his-  lien  for  advances,  commission, 
and  Just  charges  at  the  request  of  his  prln- 
dpel,  unless  tbe  latter  pays  or  tenders  sudi 
advances  and  charges.  Heffn«  v.  Gwynne- 
^nrradweU  Cotton  Co.,  160  Fed.  635,  87  G  a 
A.  606.  The  evidence,  however,  tends  to 
show  that,  had  the  factor  here  sold  as  In- 
stnicted  at  tbe  market  quotations  furnished, 
their  principal  tlwre  would  have  been  |2,000 
realized  from  the  sale  over  and  above  what 
was  necessary  to  bave  paid  such  factor  all 
advances.  Interest,  commissions,  and  charges. 
The  plaintiffs  were  bound  to  exerdse  ordi- 
nary care,  skill,  and  diligence  to  (rit>taln  the 
market  value  of  the  wool,  but  could  not  with- 
hold the  wool  firom  the  market  against  the 
directions  of  the  defen&ntlf  such  (Wdlaary 
care,  skill,  and  diligence  would  have  resulted 
in  a  sale  at  a  price  that  would  have  secured 
tbem  in  their  charges,  and  beoi  satisfactory 
to  tbe  defradant  There  was  notUng  but  a 
simple  conslgnmoit  of  the  wool  to  be  sold  on 
commission,  without  any  Instmctlou,  direc- 
tion, or  ad>rtce  whatsoever  communicated  by 
tbe  defendant  to  plaintiffs  at  the  time.  Tbe 
defmdant  had  the  right  to  «ay  when  tbe 
vmtA  should  be  sold,  and  at  what  price,  so 
long  as  It  did  not  impair  the  fiictw's  right 
to  reimbursement  out  of  the  proceeds  for  all 
his  advances  and  Charges.  19  Oyc  126,  127, 
128;  Hdfner  v.  Gwynne-TreadweU  Cotton 
Oa,  supra.  Under  such  drcnmstances,  the 
Hen  would  be  paid  and  the  fiictor  oonld  not 
dictate  to  his  i^ndpal  when  the  wool  should 
be  BtM,  or  impose  on  blm  tbe  hazard  of  a 
falling  market  When  we  say  market,  we 
mean  such  a  market  as  was  available  to  the 
plaintiffs. 

[2, 1]  We  cannot  go  further  than  that  with- 
in the  issues  in  this  case,  for  there  is  no  al- 
legation In  defendant's  answer  or  counter- 
claim that  plalnturs*  failure  to  sell  the  wool 
at  the  market  quotations  was  the  result  of 
fraud.  We  think  the  issue  of  failure  to  ex- 
erdse ordinary  care,  skill,  and  diligence, 
and  that  as  a  consequence  the  defendant  suf- 
fered the  damage  complained  of,  was  the 
only  one  fairly  made  by  the  pleadings. 
DmnuD-Flato  Commission  Ooi.  T.  Union  Meat 
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Co.,  33  Tex.  CIt.  App.  587,  77  S.  W.  634, 
was  a  case  somewbat  similar  on  the  facts 
to  the  one  here.  Tbere  the  principal  Bhlpj)ed 
cattle  to  Its  factor  who  It  was  claimed 
WTODgfally  sold  tbem  on  a  low  classlflcatlon. 
The  court  said  that  at  the  market  to  which 
the  cattle  were  shipped  It  was  the  Invariable 
custom  "for  the  factors  to  whom  they  were 
consigned  to  exhibit  them  In  the  market  for 
sale,  and  sell  them  at  the  highest  price  that 
can  be  obtained.  The  great  preponderance 
of  the  evidence  shows  that  this  method  of 
sale  was  adopted  by  the  defendant,  the  cat- 
tle exhibited  to  the  buyers,  due  care  and  dili- 
gence taken  and  good  faith  exercised  by  the 
defendant  to  sell  them  at  the  highest  market 
price  obtainable,  and  after  the  exercise  of 
sncb  care  and  diligence  they  were  sold  at 
the  best  price  that  could  be  obtained."  In 
the  case  before  us  the  evidence  shows  that 
the  method '  of  selling  the  wool  was  to  ex- 
hibit it  to  proposed  buyers,  and  that  this  was 
done.  There  Is  no  evidence  of  want  of  dili- 
gence In  this  respect  There  may  have  been 
wool  of  the  same  or  higher  quality  sold  at 
the  market  quotations,  but  that  fact  of  it- 
self would  not  be  suQlclent  to  entitle  the  de- 
foidant  to  recover  if  the  factor  was  diligent 
and  In  good  faith  endeavoring  to  sell  defend- 
ant's woo).  In  Commission  Co.  v.  Union 
Meat  Co.,  supra,  the  following  instnictlon 
to  the  jury  was  upheld,  viz.:  "If<  defendant's 
agent  exercised  ordinary  care,  skill,  and  dili- 
gence to  obtain  the  fair  market  value  of  tjie 
cattle,"  defendant  was  entitled  to  a  verdict, 
"although  the  Jury  may  have  believed  from 
the  evidence  that  the  cattle  were  sold  for 
less  than  their  market  value."  As  is  said 
by  Judge  Cooley:  "Whoever  bargains  to 
render  services  for  another  undertakes  for 
good  fttith  and  integrity,  but  he  does  not 
agree  that  be  will  commit  no  error.  For  negli- 
gence, bad  faltb,  or  dishonesty  he  would  be 
liable  to  fala  employer;  but.  If  he  Is  guilty 
of  neither  of  these,  the  master  or  employer 
most  submit  to  sucfa  incidental  losses  as 
may  come  In  the  course  of  the  employment, 
because  there  are  incidents  to  all  avocations, 
and  no  one  hj  any  implication  of  the  law, 
ever  undertakes  to  protect  another  against 
them."  It  was  further  said  In  that  case  that 
"because  the  verdict  on  tbe  question  of  negli- 
gence finds  no  support  in  the  evidence  the 
Judgment  Is  reversed  and  the  cause  remand- 
ed." Tbe  plaintiffs  here  were  bound  under 
their  contract  to  exercise  ordinary  care, 
skill,  and  diligence  to  obtain  the  fair  mar^ 
ket  value  of  tbe  wool.  We  look  In  vain  to 
find  any  evidence  In  this  record  showing,  or 
tending  to  show,  negligence  in  that  respect 
on  the  pert  of  the  plaintifFs.  They  were  not 
insurers  of  sale  or  price.  The  record  Is 
silent  as  to  whether  they  could  bare  sold  the 
wool  prior  to  the  panic  In  October,  1907,  and 
at  the  market  quotations.  Assuming  that 
they  could  have  done  so,  yet  they  were  not 
Instructed  to  nil  at  that  tlm^  and*  being 


agents  for  selling  the  wool  without  sudi  In- 
structions from  their  principal,  the  latter 
will  be  presumed  to  have  approved  the  action 
of  the  former  in  not  selling  at  that  time.  In 
sudi  case  he  took  the  risk  of  any  loss  by 
reason  of  the  market  becoming  demoralized, 
and  could  not  be  heard  to  complain  of  the 
failure  to  sell  at  that  time  and  the  resulting 
loss  after  it  had  occurred.  At  the  most,  up- 
on the  evidence  the  failure  to  sell  at  that 
time  would  only  be  a  mistake  in  Judgment 
made  la  good  faith  which  would  not  render 
plaintiffs  liable,  provided  always  they  were 
diligent  and  faithful  la  trying  to  effect  a 
sale.  Lesesne  v.  Cook,  16  La.  SS ;  Savage  v. 
Birckbead,  20  Pick.  (Mass.)  167;  19  Cyc.119. 
It  Is  true  that  the  market  quotations  pur- 
ported to  show  the  price  of  wool  on  the  Phil- 
adelphia market  from  time  to  time,  but  tbe 
plaintiffs'  evidence  is  undisputed  to  the  ef- 
fect that  such  quotations  after  the  said  panic 
In  October,  1907,  until  after  the  Presidential 
election  In  November,  1908,  were  merely 
nominal,  and  the  prices  at  which  sellers  were 
offering  their  wool,  but  that  there  were  few 
buyers  and  scarce  sales  at  such  prices,  and, 
further,  that  the  manufacturers  or  custom- 
ers owing  to  difficulty  In  getting  money  to 
finance  purchases  were  buying  such  small 
quantities  of  wool  as  would  enable  them  to 
fill  their  contracts,  and  owing  to  the  unset- 
tled financial  condition  were  not  stocking 
up  for  future  orders.  On  November  18, 1908, 
plaintiffs  wrote  defendant  that  there  had 
been  a  better  demand  for  wool,  and  that  they 
had  closed  out  his  wool  at  the  prices  appear- 
ing in  the  account  rendered,  a  part  of  the 
fine  and  fine  medium  grade  at  16  cents  and 
a  part  at  16%  cents  per  pound,  and  the  other 
grades  at  tbe  prices  therein  stated.  The 
market  quotations  theretofore  furnished  had 
written  across  their  teux,  "Market  quiet 
Medium  wool  slow  of  sale,"  and  similar 
notations.  Defendant's  letter  of  February  8, 
1908,  hereinbefore  referred  to,  indicates  that 
he  understood  tbe  difficulty  of  selling  wool 
at  the  market  quotations.  He  says  in  that 
letter:  "I  would  like  to  have  you  close  my 
wool  out  so  I  can  get  my  returns  by  April 
first  if  you  can  do  to  without  too  much  of  a 
tacriflce  as  I  will  be  needing  some  money  at 
that  time.  While  I  have  always  left  the 
time  for  selling  with  you  heretofore  I  would 
rather  sell  now  on  the  market  as  it  is  than 
to  borrow  money  to  meet  my  demands  on 
April  first"  The  letter  of  March  Sth  follow- 
ing from  defendant  to  the  plaintiff,  and 
heretofore  quoted,  may  be  deemed  to  have 
changed  the  condition  contained  in  the  for- 
mer with  reference  to  selling  tbe  wool, -anil 
the  two  letters  considered  together  constitut- 
ed the  first  positive  direction  to  sell.  Tbe 
plaintiffs  treated  these  letters  as  a  direction 
to  sell  the  wool  on  the  market  quotations 
as  of  those  dates,  ^eir  efforts  and  dili- 
gence in  that  respect  were  unavailing.  In 
order  to  sell  at  aO,  cmcassionii  from  ttii» 
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qnoted  price  had  to  be  made,  and  the  direc- 
tton  to  sell  was  at  the  quoted  price.  Plain- 
tiffs' undisputed  evidence  tends  to  show  that 
they  were  endeavoring  all  the  time  to  sell 
b7  exposing  the  wool  to  their  customers,  and 
w^e  for  the  reasons  stated  only  able  to  sell 
small  quantities  from  time  to  time.  Upon 
the  pleadings  their  good  faith  Is  not  ques- 
tioned, and  the  question  of  the  amount  of 
aacrlflce  to  be  made  in  selling  the  wool  as 
contained  In  defendant's  letter  of  February 
8,  1908,  until  the  receipt  of  the  letter  of 
March  6,  1908.  lodged  in  the  plaintiff  a  dis- 
cretionary power  as  to  when  and  for  what 
price  to  sell.  Treating  the  (wq  letters  as  a 
positive  Instruction  to  sell,  plaintiffs  were 
not  authorized  to  sell  below  the  market 
quotations,  nor,  as  already  said,  were  they 
required  to  sell  at  a  price  Insnffldent  to 
reimburse  and  recompense  them  for  theif 
advances'  and  Just  charges,  in  the  absence  of 
any  tender  or  a  satisfactory  offer  to  pay  the 
same  by  defendant.  The  undisputed  evi- 
dence, notwithstanding  the  mat^et  quota- 
tions fnmlshed,  shows  that  tbey  used  due 
diligence,  and  were  unable  to  find  a  purchas- 
er who  would  pay  the  market  quotations  for 
the  wool  or  sufficient  to  relmbarse  them  for 
their  advances  and  charges. 

tf]  2.  The  d^endant  was  permitted  over 
objection,  and  which  Is  here  assigned  as  er- 
ror, to  introduce  evidence  as  to  the  price  of 
wool  at  markets  other  than  that  to  which 
he  shipped  his  wool.  It  was  within  the  pur- 
view of  the  contract  that  the  wool  should  be 
•old  upon  the  Philadelphia  market.  It  was 
shipped  to  that  market,  and  It  was  the  tall- 
nre  to  sell  upon  that  market  of  which  de- 
fendant complained.  He  alleges  In  bis 
amended  answer:  "That  the  market  price 
obtainable  fbr  said  wool  upon  the  said 
market  at  PUladeliriUa  during  the  Biwing 
and  Bonimer  of  lOOS-averaged  about  20  cents 
per  pound.  That  the  said  plaintiffs  wholly 
neglected  «id  failed  and  refnaed  to  sdl  the 
•aid  wool  at  said  market  price  above  men- 
tioned, bat  disposed  of  said  woel,  a  part 
Hunot  at  10  cents  per  pound,  and  other 
portkouB  thereof  at  10  craita  pw  pound.  De- 
fendant alleges  that  if  the  said  plaintifCs 
bad  oompUed  with  the  terms  of  said  contract 
and  sold  said  wool  at  the  best  muket  price 
4Hr  at  the  avwage  price  obtainable  on  said 
market  In  Philadelphia  that  this  defendant 
would  have  received  f953S.OO  net"  The  is- 
sue was  thus  squarely  tendered  (1)  that  the 
wool  oould  have  bem  sold  by  the  plaintiffs  at 
tbe  quoted  <nr  avmge  market  price  at  Phila- 
delphia  by  the  exerdse  of  ordinary  care, 
skill,  and  diligence;  and  <2)  that  their  failure 
to  use  such  ordinary  care,  skill,  and  diligence 
to  So  sell  the  wool  upon  that  market  resulted 
tn  damage  to  the  defendant;  If  upon  those 
fasues  and  the  evidence  the  iflatntlffs  did  ex- 
erdse ordinary  care,  skill,  and  diligence  to 
obtain  the  quoted  or  average  market  price  for 
wool  at  that  market  then  under  the  rule  an- 


nounced in  Commission  Co.  t.  Union  Meat 
Co.,  supra,  they  would  be  entitled  to  a  ver- 
dict, even  though  the  jury  may  have  b^eved 
from  the  evidence  that  the  wool  was  sold  for 
less  than  the  quoted  or  average  market  price. 
The  consignment  wa&  general  and  to  a  sped- 
fled  market,  and  the  plaintiffs  were  not 
bound  to  look  for  any  other  market  than  the 
one  to  which  the  wool  was  consigned.  Kings- 
ton V.  Wilson,  4  Wash.  C-  O.  310,  Fed.  Cas. 
No.  7,823.  The  defendant  selected  the  mar- 
ket upon  which  the  wool  was  to  be  sold 
(Davis  V.  Kobe,  36  Minn.  214,  30  N.  W.  662, 
1  Am.  St  Rep.  063),  and  he  assumed  the 
risk  of  plaintiffs  being  unable  by  the  exer- 
cise of  ordinary  care,  skill,  and  diligence  to 
sell  it  upon  that  market  It  was  held  in 
Phillips  V.  Scott.  43  Mo.  86,  97  Am.  Dec.  368. 
that,  under  a  general  consignment  such  as 
here,  the  factor  had  no  authority  to  ship  the 
goods  to  another  market,  and  it  was  held  In 
Phy  V.  Clark,  35  111.  377.  that,  if  he  does  so, 
he  is  liable  for  loss  Incurred  from  selling  at 
a  less  price  than  he  could  have  obtained  in 
the  market  where  he  had  authority  to  sell. 
Applying  these  rnles  to  the  case  here,  it  fol- 
lows that  plaintiffs  were  not  bound  within 
the  terms  of  the  contract  to  sell  the  wool 
other  than  on  the  Philadelphia  market  In 
that  view,  evidence  of  the  price  of  wool  In 
other  markets  was  not  material  or  germane 
to  the  Issue,  and  the  court  erred  in  admit- 
ting It  over  objection  for  the  plaintiffs  were 
under  no  obligation  to  sell  on  those  markets. 
That  evidence  under  some  circumstancea 
might  perhaps  be  admissible  as  tending  to 
show  the  market  price  at  the  place  where 
the  wool  was  to  be  sold,  and  the  want  ct 
care  or  diligence  of  the  factor  In  s^ng  tb» 
wool  at  the  best  aTOUable  prlce^  but  no  such 
circumstances  are  disclosed  In  this  case  as 
would  take  It  out  of  the  general  rule. 

[i,  t]  8.  The  court,  over  plalntUb'  objec- 
tton,  Instructed  the  jury  without  qualiflca- 
Hom  that  the  plaintiffs  *'ware  under  oUlga- 
tlons  to  carry  out  any  and  all  positlTe  In- 
stmcttons  of  his  (the  defendant)  with  refer- 
ence to  the  pnqiterty  ctmslgned  to  them.  If 
you  find  that  any  liUttnde  vaa  given  to  the 
said  agents  in  regard  to  their  handling  of 
the  property  Intrusted  to^  them,  thm,  I 
charge  you,  you  should  consider  whether 
they  acted  In  good  faith  and  according  to 
their  best  jud^ent  In  carrying  out  audi  in- 
stmctiona  so  as  best  to  presOTve  ttie  rights 
and  interests  of  their  inindpaL"  Ihia  in- 
struction was  erroneous  for  two  reasMis: 
First,  It  dlsr^rded  plalntifEs'  lien  for  ad- 
vances made  <m  the  C(niBlgnm»t  and  their 
right  to  be  reimbursed  out  of  the  proceeds 
of  the  sale ;  and,  second,  the  absence  of  any 
evidence  in  the  record  upon  which  the  good 
faith  of  plainUfTs  could  be  challenged.  Both 
of  these  questions  have  hereinbefore  been 
discussed  on  the  suffldency  of  the  evidence, 
and  need  not  be  further  referred  to. 

[7]  ^  It  Is  urged  that  tiia  court  wred  in 
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peradttiiig  the  defendant  orer  objection  to 
cpen  and  dose  the  argument  to  the  Jury. 
The  deflenae  was  a  connterdalm  hjr  way  of 
cuifiBeidon  and  aroldance,  and  the  court  cor- 
rectly Inatmeted  the  lory  fbat  there  was  no 
diapiite  In  the  vrtdenoe  as  to  the  plalntlffa' 
right  to  recoTOT,  unless  the  defendant  had 
estabUdiea  Us  oountsrdaim  by  a  preponder- 
ance of  tile  eridenee,  and  that  the  burden  In 
this  case  rested  upon  the  defendant.  Ttiat 
being  the  sltnatlmi,  the  defendant  had  the 
right  to  open  and  dose  the  argument  to  the 
Jury. 

Other  alleged  errors  hate  been  presented, 
bnt,  as  the  Judgment  must  be  reversed  for 
the  wrors  hereinbefore  discussed,  we  assume 
that  they  are  not  likely  to  occur  upon  a  new 
tdaL  The  Judgment  will  be  reversed,  and 
the  cause  remanded  for  a  new  trlaL 

Reversed. 

POTTfiai  and  BBARD,  JJ.,  concur. 


(21  Wyo.  3U) 
GBOVEB  IRRIGATION  &  LAND  CO.  T. 
LOVELLA  DITCH.  RESERVOIR 
ft  IRRIGATION  CO. 

^nmeoM  Oonrt  of  Wyoming.   April  7,  1918.) 

1.  Appeal  and  Ebbob  (S  R44*)— Nkcxssitt  or 

BlIX  OF  E^tCEFTIONfr— RuUMOa  ON  PUUD- 
1908. 

Comp.  St.  1910,  i  4697,  provides  that  when 
a  decirioD  objected  to  is  entered  on  the  record 
and  the  groandi  of  objection  appear  in  tbe  en- 
try* exception  may  be  Uken  by  the  party  caus- 
ing to  be  noted  at  the  coid  of  Um  entry  tiiat  be 
excepts.  Section  4S88  declares  that  when  a 
decision  is  not  entered  on  the  record,  or  tbe 
rroands  of  objection  do  not  sufficiently  appear 
in  the  entry,  tbe  excepting  party  must  ledoce 
his  exertion  to  writins  and  present  it  to  the 
coon  or  to  the  jndse  mtfain  the  time  given  lor 
allowance,  and  when  the  bill  is  allowed  and 
signed  "it  shall  be  filed  with  the  pleadings  as  a 
part  of  the  record."  Sttd,  that  an  order  over^ 
niiiag  a  demnner  to  the  petition  for  want  of 
facts  was  a  part  of  Uie  record,  and  with  the 
pleadings  was  properly  presented  for  review  on 
a  writ  of  error  without  a  bill  of  exceptions. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2412-2415,  2417-2420. 
2422-2426,  2428,  2478,  2479;  Dec.  Dig.  { 
044.«] 

2.  PUUDIHO  (I  418*>— Dbhurbkb— WAXm, 

Where  a  petition  to  condemn  land  was  de- 
murred to,  not  because  of  the  form  of  statement 
of  the  cause  of  action,  but  because  of  an  alleg- 
ed total  failure  to  state  the  Buhstance  of  a  good 
cmuae  of  action,  the  defect  was  not  waived  by 
answering  after  the  overroling  of  tbe  demurrer. 

[Bd.  Notft— Vor  other  cases,  see  Pleading, 
Cent  Dig.  H*  1S99.  1408-1400;  Dec.  Dig.  | 
41&*] 

St.  APPKAX.  and  EIBOB  3  6*)— JUDGUBNT  ^| 
199,  2e3*)-Pl«ADllTO  «|  193,  428'J-Pbti- 
TIOW— iKSOrFICntlfOY— Rbmkdibs. 

Where  a  petitlott  to  condemn  land  is  in- 
snfficient  in  suMtancfc  tL*  opporite  party  may 
avail  himself  of  such  insDiuci^icy  by  demurrer, 
by  objecting  to  tbe  introduction  of  the  evidence 
at  tbe  trial,  by  motion  In  arrest  of  judgment, 


by  motion  for  judgment  non  obstante  veredicto, 
or  by  writ  of  error. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ffi  8-21;  Dec  Dig.  |  S:* 
Judgment,  Cent.  pig.  H  867-875,  4e^~4SO; 
Dec.  Dig.  Sf  199.  2&:*  Pleadlut  Cent  Dig. 

8425,  4!»-430. 437-448, 143&-lti6;  Dsc:  Dl» 
103,  428.»] 

4.  Appiai.  AHD  Bbbob  a  103*)— DimniTB 
PEnnoH  —  QusanoR  Fust  Raised  pm 
Writ  ov  Ebbok. 

An  (Ejection,  that  a  petition  is  fatally  d^ 
fective  in  matter  of  substance  not  amounting 
merely  to  a  defect  in  the  form  in  which  the 
cause  of  action  is  stated,  may  be  first  made  on 
appeaL 

[Ed.  Note.— For  otlter  cases,  see  Aimeal  and 
Error.  Cent.  Dig;  H  1220-1238,  1240;  Dee. 
Dig.  t  193.*] 

6.  Appeai.  and  Bbbob  102*)— DKmrnsn— 

Kb  VIEW. 

An  appellate  proceeding  cannot  be  taken 
from  an  order  overruling  a  demurrer  to  the  pe- 
titition,  bat  only  from  a  final  judgment  rsn* 
dered  thereon  when  tbe  party  stands  on  hi*  de- 
murrer without  pleading  furtiier  or  from  a  final 
Judgment  rendered  in  Uie  cause  after  the  trial 
of  the  issues  of  fact  where  there  has  been  fur- 
ther pleading  presentliv  issues  «t  fact;  tbe  or- 
der overruling  a  demurrer  being  treated  as  in- 
terlocutory merely  reviewable  on  a  writ  er- 
ror to  reverse  the  final  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  688-69S;  Dec.  Dig.  |102.*i 

6.  Pleadiho  d  418*)— Deicobbeb~Waivbb. 

Where  a  complaint  or  petition  fails  te 
state  facts  suflScieut  to  constitute  a  cause  of  ac- 
tion, or  there  is  want  of  jurisdiction  of  the 
subject-matter,  the  general  rule  that  error  la 
overruling  a  demurrer  Is  waived  by  plsading 
over  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Pleading; 
Cent  Dig.  SI  1399,  1403-1406;  Dec  DigTl 
418.*] 

7.  PtEADiNo  a  214*)— Dbvubbkb— EmcT— 
Admission  or  Fact& 

A  demurrer  does  not  adndt  the  allegatfans 
of  tbe  pleading  demurred  to  except  for  the  pur- 
poses of  the  demurrer,  the  effect  of  which  is 
merely  to  deny  the  legal  sufficiency  of  the  facts 
alleged,  so  that  on  ibo  overruUng  of  tbs  demn^ 
rer  the  demurting  party  may  then  plead  to  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  625-634;  Dec.  Dig.  |  214.*] 

8.  BuiNBNT  Domain  ({  1*)— DEnNmoR. 

Eminent  domain  is  the  ri|^t  or  poww  of 
a  sovereign  state  to  appropriate  private  proper* 
ty  to  particular  uses  to  promote  the  general 
welfare.  It  embraces  all  cases  where,  by  au- 
thority of  the  state  and  for  the  public  good,  tba 
property  of  the  individual  is  taken  without  his 
consent  to  be  devoted  .to  some  particular  us^ 
either  by  the  state  itself  or  by  a  corporation, 
public  or  private,  or  by  a  private  dtisen  for 
the  welfare  of  the  public. 

[Ed.  Note.— For  other  cases,  see  Bminent  De> 
main,  Cent  Dig.  {|  1,  2;  Dee.  Dig.  |  1.*] 

9.  EiaNEHT  DOHAIIf  a  18*)  —  BXSBCZ8B  OP 
POWBB  —  BENXFIT  —  l^PUt  OF  FOBBZOV 

State. 

Where  a  particular  Improvement  or  use  floe 
which  private  property  is  sought  to  be  coadenu- 
ed  will  operate  as  a  direct  benefit  to  the  peo- 
ple of  the  state,  the  exercise  of  the  power  will 
not  be  prevented  bv  the  fact  that  the  pesvla 
in  another  state  will  also  be  benefited. 

rEd.  Note.— For  other  cases,  see  Eminent  D^ 
main.  Cent  Dig.  ||  ei-MtlDec  Dig.  {  1S.*I 


•VSr  sthsr  eases  sMsasM  topis  and  sseUonMUHBERlB  Dsc.  Dig.  *  Am.  Dig.  Ksy-Ho.  BerfM  *  Bep'r  lodSMS 
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10.  Eminent  Ddhaut  ^  13*)  —  Natubb  of 
Ubb— Lands  in  Fouioh  Sune— Imdibbct 

Benefit. 

Where  land  in  "Wyoaung  near  the  state  Hoe 
was  sought  to  be  condemned  for  a  beadgate 
and  part  of  the  ditch  of  an  irrigation  STstem  to 
irrigate  landi  immediate!;  acroaa  the  border  in 
Colorado,  the  fact  that  the  development  of  such 
lands  would  indirectly  redound  to  the  benefit  of 
the  adjoining  territory  in  Wyoming,  and  that 
the  settlers  that  would  be  attracted  to  the  land 
tn  Colorado  to  be  improved  would  supply  their 
wants  largely  from  a  ci^  of  Wyomin^r.  did  not 
constitute  such  a  benefit  to  the  public  of  Wj'o- 
ming  as  to  warrant  a  finding  tiiat  the  taking 
was  for  a  public  use  of  the  people  of  that  state. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ff  51-53 ;  Dec.  Dig.  8  13.*] 

11,  Ehinxnt  Domain  (8  10*)— Public  Ubk— 
Land  in  Fobeion  State— Statutes. 

Comp.  St  1910,  i  3874,  provides  that  pei^ 
sons,  associations,  and  corporations  organized 
or  doing  basineas  ander  the  laws  of  the  state, 
who  In  the  course  of  their  bntiness  shall  require 
a  way  of  necessity  for  reseryoirs,  drains,  flumes, 
ditches,  canals,  or  electric  power  transmiseiou 
lines  on  or  across  lands  of  others  for  agricul- 
tural,  mining,  milling,  domestic,  electric  power 
tiannnlaaton,  municipal  or  sanitary  purposes, 
shall  have  power  to  condemn  the  land  so  re- 
quired. HeM  that,  since  the  statute  can  have 
no  extraterritorial  force,  it  should  be  con- 
strued to  confine  the  right  to  condemn  land  for 
a  tight  of  way  for  an  irrigation  ditch,  not  only 
to  a  right  of  way  within  the  state,  bnt  to  a 
right  of  way  for  agricultural  purposes  within 
the  state ;  and  hence  a  foreign  corporation  duly 
authorized  to  do  business  within  the  state  was 
not  authorized  either  by  such  act  or  independ- 
ent thereof  to  condemn  land  within  tiie  state 
for  a  beadgate  and  ditch,  parts  of  an  irrigation 
system  for  the  reclamation  of  lands  solely  lo- 
cated in  Colorado. 

[Eld.  Mote.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  a  35-48;  Dec  Dig.  |  10.*} 

Error  to  District  Court,  Laramie  Gonnty; 
Roderick  M.  MatsoD,  Judge. 

Petition  for  condemnation  of  land  for  a 
beadgate  and  part  of  an  irrigation  ditch  by 
the  Lovella  Ditcli,  Reserroir  &  Irrigation 
Company  against  the  Grorer  Irrigation  & 
Land  Company.  From  a  Judgment  in  favor 
of  petitioner,  defendant  brings  error.  Re- 
Tersed. 

GlarlE  &  Clark,  of  Cheyenne,  for  plaintiff  In 
error.  Klnkead  &  Mentzert  of  Cheymu^  for 
defondant  In  errOT. 

•POTTER,  J.  The  LOTella  Ditch,  Beswrtdr 
ft  Irrigation  Company,  a  corporation  organis- 
ed under  the  laws  of  the  state  of  Colorado, 
bronght  this  proceeding  In  the  district  court 
In  Laramie  county  by  filing  a  i>etltion  with 
the  clerk  of  that  court  to  condemn  certain 
land  situated  in  this  state  owned  by  the 
UroTer  Irrigation  &  Land  Company,  a  corpo- 
ration also  organized  under  the  laws  of  Colo- 
rado, for  the  purpose  of  locating  and  main- 
taining thereon  the  beadgate  and  part  of  the 
ditch  of  as  Irrigation  system  being  construct- 
ed or  about  to  be  constructed  by  the  plaintiff 
to  divert  water  from  Crow  creek  and  thereby 
reclaim  10,000  aerea  of  land  situated  in  Weld 
county  In  the  state  of  Colorado.  It  Is  alleg- 


ed, and  the  fact  is  not  disputed,  that  Crow 
creek  is  a  natural  stream  flowing  through  the 
land  of  defendant  and  Into  and  through  the 
northerp  part  of  Colorado.  That  stream 
has  its  source  In  this  states  and  the  land  of 
defendant  Is  located  on  or  near  the  southern 
boundary  Hoe  of  the  state  In  township  Hi, 
range  62.  The  location  of  the  proposed  head- 
gate  and  point  of  diversion  for  the  ditch  In 
question  is  upon  the  east  bank  of  the  stream 
In  this  state  about  700  feet  tiom  the  bound- 
ary line  between  this  state  and  the  state  ot 
Colorado.  An  amended  petition  was  filed  as 
a  substitute  for  and  taking  the  place  of  the 
original  petition.  The  defendant  filed  a  de- 
murrer to  the  amended  petition  stating  the 
following  grounds:  (1>  That  said  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  (2)  That  it  la  lnf^lfflc^B^^^; 
in  law,  on  its  face,  to  authorize  the  anno* 
priation  of  the  land  of  the  defendant  as  pray- 
ed for.  (3)  That  it  shows  that  the  plaintiff 
la  not  entitled  to  appropriate  the  land  of 
the  defendant  as  prayed.  The  demurrer  was 
overruled,  and  to  that  rollng  the  defendant 
excepted.  Thereafter  the  defendant  filed  an 
answer  putting  In  Issue  the  necessity  for  tak- 
ing the  land  described  <nr  locating  the  head- 
gate  In  this  state,  and  also  the  right  of  the 
plaintiff  to  locate  the  beadgate^  or  oonstnict 
the  same  or  the  ditch,  or  divert  and  appropri- 
ate the  water  ot  said  stream  in  this  state  aa 
proposed.  A  reply  was  filed  denying  some  of 
the  allegations  of  the  answer  which  relate  to 
matters  not  necessary  to  be  considered. 

Before  the  matter  was  submitted  to  the 
district  court  for  final  determination,  an  ap* 
plication  made  by  tiie  plaintiff  tot  an  order 
anthorlsing  It  to  take  immediate  poaseaslMi 
of  the  land  npon  executing  a  good  and  8afil> 
cient  bond  with  sureties  to  be  approved  as 
provided  by  lav  was  heard  and  granted,  to 
which  the  defendant  objeeted  and  excepted. 
It  aivears  that  npon  the  bearing  of  that 
application  evidence  was  introduced  by  botii 
parties,  and  the  cause  vraa  finally  submitted 
npon  that  evidence  and  the  pleadings  and 
record.  Tbe  court  found  specifically,  among 
other  things,  that  the  plaintiff  has  a  xlgbt 
to  divert  the  water  of  the  stream  afimsaid 
within  this  state  for  the  purpose  of  irrigat- 
ing about  10.000  acres  of  land  situated  In 
the  northran  part  of  the  state  of  Colorado : 
and  that  tn  the  construction  of  plaintiff's 
said  Irrigation  system  and  its  beadgate  it  is 
becessary  for  it  to  have,  own,  and  control 
the  said  land  of  the  defendant,  the  same  l>e- 
ing  described  by  metes  and  bounds.  And  it 
was  thereupon  ordered,  adjudged,  and  de* 
creed  that  the  plaintiff  "be  and  is  hereby 
authorized  to  permanently  appropriate"  the 
said  land  "for  the  purpose  of  constructing  Its 
said  irrigation  system,"  and  commlsBioners 
were  appointed  to  determine  the  compensa- 
tion to  be  paid  for  the  taking  or  injuriously 
affecting  such  lands.    The  facts  found,  the 


*Vor  oUier  oases  see  same  topic  and  sectloa  NUMBER  la  Dm.  Dig.  *  An.  Dig.  Ktj'Ko,  Swies  A  Bv'r  Indezss 
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conclusions,  and  tlie  order,  Includli^  the  ap- 
pointment ot  oommlssloners,  are  all  embrac- 
ed In  tbe  same  ent37,  and  at  tbe  end  thereof 
appears  tbe  following:  "To  all  of  which  the 
defendant,  tbe  Urover  Irrigation  ft  Land 
cjonvany,  at  the  time  duly  excepted  and  ex- 
eeBta."  Tbe  oommlsslonen  so  appointed  enb- 
aeqnently  filed  tiieir  report  showing  tbat  they 
had  met,  qualified,  and  organized  as  required 
by  law,  and  eortlfylng  the  amount  of  land 
necessary  to  be  taken  and  the  damages  ac- 
cruing to  the  owner  ttiereftf.  It  was  stated 
In  said  report  that  the  eonmilwlonera  had  ap> 
p<Anted  a  time  and  place  for  bearing,  notified 
the  parties  thereof  and  met  at  the  time  bo 
ai^lnted;  that  tl^  said  defendant  did  not 
appear;  and  that  after  viewing  the  premises 
and  hearing  the  prooffe  ofFered  by  the  plain- 
tiff, the  damages  to  be  paid  to  tbe  defeod- 
ant  had  been  assessed  in  the  sum  of  |84. 
The  defendant,  u  permitted  by  statute^  filed 
a  written  exception  to  tbe  report  of  the  com- 
missioners,' thereby  excepting  to  eald  report 
on  the  ground  "that  the  plaintiff  herein  has 
shown  no  right  to  appropriate  for  the  uses 
and  purposes  set  forth  in  the  amended  peti- 
tion herein  any  of  the  land  owned  by  this 
defendant  as  prayed  in  said  petition."  Upon 
the  exceptions  so  filed  the  report  was  review- 
ed by  the  court,  no  demand  being  made  by 
d,tber  party  for  a  Jury  trial,  and  tbe  same 
was  confirmed,  and  it  was  ordered  that  tbe 
title  to  the  land  in  question  be  confirmed  in 
the  plaintlflT,  it  being  recited  in  the  order 
that  tbe  amount  of  the  compensation  assess- 
ed by  tbe  commissioners  had  been  paid  to  the 
clerk  of  the  court  for  the  use  and  benefit  of 
the  defendant  To  all  of  that  order  also,  as 
red  ted  therein,  the  defendant  duly  excepted. 

A  petition  in  error  has  been  filed  In  this 
coort  by  said  defendant  for  the  review  of  the 
proceedings,  assigning  as  error  the  overruling 
of  the  demurrer  to  tbe  amended  and  eubstltut- 
ed  petition,  the  overruling  of  tbe  exceptions 
to  the  report  of  the  commissioners,  and  tbe 
Timifing  and  entering  of  the  several  orders 
and  Judgment  above  referred  to,  complaining 
of  the  Judgment  and  each  of  said  orders  on 
the  ground  that  the  same  is  contrary  to  law. 
A  motion  to  dismiss  was  filed  by  counsel  for 
defendant  in  error,  and  the  cause  was  argued 
and  submitted  upon  sudi  motion  and  also 
upon  the  merits  without  a  waiver  of  the  mo- 
tion. 

[1]  1.  The  motion  to  dismiss  Is  based  upcm 
these  facts:  Tbat  there  la  no  bill  of  excep- 
tions in  the  record ;  that  after  the  demurrer 
was  overruled  the  defendant  filed  an  answer 
and  permitted  a  bearing  upon  the  merits, 
and  has  brought  this  proceeding  for  a  re- 
view  of  the  final  Judgment  It  is  contended 
In  Support  of  the  motion  that  without  a  blU 
of  exceptions  the  exception  to  the  ruling 
upon  the  demurrer  Is  not  properly  preserved, 
and  cannot  therefore  be  considered ;  and, 
furth^,  that  by  filing  the  answer  aud  permit- 
tlng  a  trial  upon  the  merits  ,the  demurrec 


was  waived  and  also  the  error,  If  any,  in 
overruling  it  And  It  seems  to  be  assumed  in 
so  contending  tbat  by  waiving  tbe  demurrer 
the  objections  therein  stated  would  also  be 
waived.  Xn  view  of  the  diaracter  of  the  ob- 
JectI<As  urged  against  the  amended  petition 
as  ground  for  reversal,  it  may  not  be  very 
important  In  this  case  whether  the  plaintiff 
in  error  Is  In  a  position  permitting  it  to  as- 
sign as  error  the  order  overruling  the  demur- 
rer. But  It  Is  not  improper  to  consider  and 
decide  that  question,  and,  since  counsel  for 
defradant  in  error  have  earnestly  contMided 
for  a  rule  as  to  the  necessity  of  a  bill  of  ex- 
ceptions to  present  for  review  on  error  a 
ruling  upon  a  demurrer  to  a  pleading  in  con- 
fiict  with  the  previous  decisions  and  tbe  uni- 
form and  hitherto  unquestioned  practice  in 
this  court,  we  think  It  advisable,  particular- 
ly as  to  that  question,  that  tbe  law  upon  the 
subject  as  we  understand  It  should  be  again 
stated,  and  the  reasons  therefor  more  fully 
explained,  especially  with  reference  to  cer- 
tain statutory  provisions  relating  to  excep- 
tions relied  on  by  counsel  In  support  of  the 
motion.  Properly  construed  and  understood 
there  should  be  no  confusion  in  applying 
those  provisions. 

Originally,  at  common  law  only  the  errors 
apparent  on  tbe  face  of  the  record  proper 
were  reviewable  on  a  writ  of  error;  that 
record  consisting  of .  the  pleadings,  process, 
verdict,  and  Judgment  To  remedy  tbat  con- 
dition of  tbe  law  a  statute  was  enacted  per- 
mitting a  bill  of  exceptions.  A  bill  under 
that  statute  was  described  as  founded  on 
some  objection  In  point  of  law  to  the  opinion 
and  direction  of  the  court,  upon  a  trial  at 
bar,  or  of  the  Judge  at  nisi  prius,  either  as 
to  the  competency  of  witnesses,  the  admis- 
sibility of  evidence,  or  the  1^1  effect  of  It, 
or  for  overruling  a  challenge,  or  refushig  a 
demurrer  to  evidence,  or  some  matter  of  law 
arising  upon  facta  not  denied,  In '  which 
either  party  is  overruled  by  tbe  court  2 
Tidd'8  Pr.  862;  Wheeler  v.  Winn,  63  Pa.  122, 
91  Am.  Dec.  186.  It  was  always  held  that 
the  statute  contemplated  a  bill  for  tbe  pur- 
pose and  as  tbe  only  means  of  bringing  up- 
on tbe  record  objections  or  points  of  law  ruled 
upon  by  tbe  Inferior  court,  and  that  it  did  not 
affect  or  apply  to  any  matter  that  would  be 
shown  by  the  record  proper,  since  the  only 
reason  for  allowing  or  providing  for  a  bill 
of  exceptions  was  that  the  ruling  excepted 
to  could  not  otherwise  appear  upon  the  rec- 
ord. Referring  to  the  English  statute,  Judge 
Tllgbman,  In  Downing  v.  Baldwin,  1  Serg.  & 
R.  300,  said:  "The  statute  does  not  say  that 
a  writ  of  error  shall  lie  on  the  bill  of  ex- 
ceptions. But  inasmuch  as  a  writ  of  error 
lies  at  common  law,  and  the  effect  of  It  Is 
to  bring  the  record  before  the  superior  court, 
the  Judges,  finding  tbe  bill  of  exceptions  up- 
on tbe  record,  are  bound  to  take  notice  of 
It"  In  Wheeler  v.  Winn,  supra,  after  quot- 
ing and  referring  to  the  remarks  of  Judge 
Tllghman,  and  speaking  of  a  state  vlatnte 
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which  required,  when  requested  by  connsel, 
that  the  opinion  of  the  court  with  the  rea- 
sons therefor  be  reduced  to  writing  and  filed 
"of  record  In  the  cause,"  the  court  said: 
"The  Judges,  on  return  of  a  writ  of  error, 
flndlDg  upcm  the  record  palpable  errors  In  a 
clia^  written  and  filed  under  the  statute, 
are  equally  boiind  to  take  notice  of  tiiem  as 
If  they  were  contained  !n  a  Mil  of  excep- 
tions." Since  the  ai^wllate  court  most  nec- 
essaritr  take  notice  of  the  record,  and  cer- 
tain papers  and  proceedings  In  a  cause  ^- 
ther  1^  the  common  law  or  statute  eonstltiite 
the  record  without  a  hill  of  exceptions,  in- 
cluding by  statute  in  this  state  the  pleadings, 
as  well  as  the  Judgment  and  OTders  proper 
to  be  entered  upon  tbe  Journal  of  the  court, 
and  tbtt  'sole  purpose  of  a  UU  of  exceptions 
is  to  bring  upon  the  record  and  before  the 
court  fticto  and  proceedings  which  otherwise 
would  not  appear  of  record,  a  bill  is  unneces- 
sary where  all  the  facts  and  proceedings  up- 
on which  error  is  alleged  are  shown  hj  the 
recwd  proper,  ^nd  that  Is  the  firmly  estab- 
lished rule.  8  Ency.  PL  &  Pr.  401-106;  2 
Oya  1076;  4  Standard  Proc.  208,  298.  In 
line  with  the  general  ruling  upon  the  sub- 
ject, this  court  has  held  that  It  is  unneces- 
sary and  improper  to  Incorporate  the  plead- 
ings and  journal  entries  In  a  bill,  although 
when  that  Is  done  it  will  not  Invalidate  the 
bill  or  prevent  that  properly  within  It  from 
becoming  part  of  the  record.  Sawin  v. 
Pease.  6  Wyo.  91.  42  Pac.  750.  See,  also. 
3  Ency.  PI.  &  Pr.  404r-406. 

With  these  principles  In  mind  there  cannot 
be  much  difficulty,  we  think,  In  construing 
the  statutory  provisions  on  the  subject,  not- 
withstanding that  they-may  seem  to  contain 
some  confusing  expressions.  The  provisions 
are  found  In  sections  4697  and  4598.  Compiled 
Statutes  1010 ;  tbe  latter  prescribing  when 
it  is,  and  the  former  when  it  Is  not,  neces- 
sary to  reduce  exceptions  to  writing  and 
have  them  allowed  and  signed  by  the  court 
or  Judge.  We  quote  all  of  section  4597  and 
the  material  part  of  section  4698: 

"Sec.  4697.  When  the  decision  objected  to 
Is  entered  on  the  record,  and  the  grounds  of 
objection  appear  in  the  mtry,  the  exception 
may  be  taken  by  the  party  causing  it  to  be 
noted  at  the  end  of  the  entry  that  he  ex- 
cepts. 

"Sec.  4G88.  When  the  decision  is  not  enter- 
ed on  the  record,  or  the  grounds  of  objec- 
tion do  not  sufficiently  appear  In  the-  entry, 
*  *  *  the  party  excepting  must  reduce 
his  exception  to  writing  and  present  It  to 
the  court,  or  to  the  Judge  •  •  •  within 
the  time  given  for  allowance." 

Following  the  gmerally  accepted  rule 
above  stated,  It  has  been  the  practice  In  this 
court  from  the  beginning,  when  considering 
an  error  alleged  in  the  sustaining  or  over- 
ruling of  a  demurrer  to  a  pleading,  to  do 
so  npon  the  record  proper,  without  requir- 
ing ths  ruling  and  exception  to  be  shown  by 


a  Mil  of  exceptions.  A  few  eases  only  vUl 
be  dted.  In  some,  pohaps  a  majority,  of 
those  dted,  tbe  fiict  that  the  hearing  was 
had  npon  the  record  without  a  Ull  Is  not 
stated,  bat  it  appears  inf^renOally  at  least 
in  most  of  them,  and  in  none  does  it  appear 
that  the  exception  was  preeerred  by  bill,  or 
that  a  bill  was  deemed  necessary  for  that 
porposft  n.  P.  B.  R  Go.  T.  Bynu^  2  Wyo. 
109;  Gonmilssioners  v.  Jolmson,  2  Wya  209; 
Perkins  v.  MdDowell,  8  Wya  828,  28  Paci 
71;  Wheaton  t.  Rampacker,  8  Wyo.  441,  26 
Pac.  912;  France  t.  Connor,  8  Wyo.  4^  27 
Pac.  608;  Gone  t.  iTlnson,  4  Wyo.  2(8,  212. 
83  Pac.  81,  85  Faa  988;  State  t.  Gommls- 
donera,  4  Wyo.  818,  83  Paa  992,  85  Pac 
929;  Commissioners  t.  Atkinson,  4  Wyo. 
334,  840,  33  Pac  990;  Dobson  t.  Owens,  5 
Wyo.  85,  37  Pac.  471.  It  was  held  In  Ball- 
road  Co.  V.  Byrne,  suioa,  and  in  Dohson  t. 
Owens,  supra,  that  a  Ull  was  not  necessary 
to  presrait  tiie  exceptSan.  In  ttw  first  of 
these  cases  Sudgs  Peck  said:  "This  la  an 
action  of  assumpsit  for  merebandlBe  sold 
and  dellTwed  by  Byrne  to  the  company. 
Hie  latter  dnly  excepted,  and  duly  presents 
to  us,  nnOer  section  302  (Mt  the  Ci-ril  Code, 
an  exception  to  an  order  of  Oie  district 
court,  overruling  its  demurrer  to  the  peti- 
tion ;  but  the  excei>tlon  has  no  merit**  The 
section  referred  to,  found  on  page  71  of  the 
Compiled  Laws  1876,  is  now  section  4697 
above  quoted.  The  opinion  clearly  dlBcloBea 
that  the  demurrer  and  exception  thereto 
were  not  shovni  by  bill  of  exceptions.  That 
It  was  Intended  by  the  learned  Judge  to  con- 
strue the  section  in  accordance  with  the 
general  rules  above  stated  as  to  the  purpose 
and  necesEdty  of  a  bill  fairly  appears  from 
his  dissenting  opinion  In  Johns  t.  Adams 
Bros.,  2  Wyo.,  at  page  203.  He  there  said: 
"The  record,  defined  by  section  397  (the  sec- 
tion stating  from  what  the  record  shall  be 
made  up,  now  section  4^,  Comp.  Stat),  em- 
braces exceptions  that  are  preserved  under 
sections  302  and  803  (now  sections  4697  and 
4^,  Comp.  Stat).  These  two  sections  in- 
tended only  to  put  the  record  of  the  district 
court,  in  respect  to  exception.  Into  condition 
for  review  here,  but  are  wholly  dlFtlnct  from, 
and  independent  of  each  other,  each  apply- 
ing to  a  class  of  cases  essentially  dUterent 
from  that  to  which  the  other  applies;  and, 
when  either  has  been  complied  with,  and 
the  other  appellate  provisions  have  been  ob- 
served, the  exception  secures  to  the  par^ 
the  rigbt  to  a  review  here  of  whatever  the 
exception  presents.  The  first  (302)  provides 
for  only  exceptions  which  relate  to  matters 
originatlDg  In  (have  their  basis  In)  the  rec- 
ord, and  are  perfected  by  being  in  the  first 
instance  entered  there;  the  second  0O3i 
for  only  exceptions  which  relate  to  matters 
not  originating  in  (have  their,  basis  not  of) 
the  record,  and  are  perfected  upon,  and  be- 
come a  part  of  it  on^  throngta,  a  Ull  of  ex- 
e^UonB.**  In  Dobson  T.  Omam,  Chief  Jus- 
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Uee  GrocBbeck  deHrering  ttie  optnion,  It 
warn  held  that  although  the  bill  of  exceptlona 
wag  defecttre,  and  therefore  could  not  be 
consldeied,  the  mling  upon  the  demurrer 
to  the  answer  whtcb  was  ^cepted  to  was 
Qjfea  to  Consideration,  since  the  transcript 
of  the  record  outside  the  bill  showed  such 
ruling  and  excq;»tion,  and  the  rnUsix  was 
assigned  as  error;  the  court  saying:  "Dbis 
Is  sufficient  to  confer  Inrlsdletlon  upon  this 
court,  without  regard  to  the  matters  pre- 
sented in  the  bill  of  oceptions."  And  a 
motion  to  dismiss  on  the  ground  that  the  bill 
of  exceptions  was  defective  was  d^ed.  Jn 
Pwkins  T.  McDowell,  it  appears  that  an  or- 
der overmllng  a  demurrer  to  the  petition 
was  reviewed  upon  the  record  iKoper ;  Ohief 
Justice  Van  Deranter  deUverbiK  the  oidnlon. 

Counael  for  defendant  in  error  dte  the 
case  of  Johnston  t.  Irrigating  Oa,  4  Wyo. 
16«,  S3  Pac  as,  as  authority  for  the  proposi- 
tilmi  th^  a  bill  is  required  to  preserve  and 
present  an  exception  to  the  mUDg  opon  a 
dirannrrer.  ^ut  the  point  was  not  InTolred 
in  that  case.  It  was  a  proceeding  conducted 
nndor  a  statute  for  an  adjodlcatlon  of  pri- 
mrltles  of  water  ri^ts,  and  came  to  ttie  dis- 
trict court  on  aiHpe«l  from  the  State  Board 
at  OontroL  Motions  to  dlamlas  the  arottU 
were  nstained  on  the  gnmxA  at  the  Insnffl- 
etency  of  ttie  notice  of  appeal,  and  a  motion 
for  leave  to  file  an  ammded  notice  was  over- 
ruled. The  cause  came  to  this  court  on  tat- 
IOC  without  any  blU  of  ^x^tiou,  and  it 
was  held  that  no  question  was  presented  for 
review,  In  th«  absrac»  of  a  bm  diowtng  the 
exceptions  to  the  ruling  on  the  motions  and 
the  facts  explaining  the  same;  and  a  refer- 
enee  to  the  argument  of  counsel  published 
in  the  report  of  the  case  shows  that  the 
point  made  in  that  respect  was  that  the  mo- 
tions aforesaid  were  not  part  of  the  record 
wttliout  a  bilL  Tbrnt  we  think  was  the  point 
dedded  with  refluence  to  tiie  neceosity  of  a 
UU.  The  case  does  not  hold  that  a  matter 
ottietwlse  of  record  must  also  be  presented 
by  a  blU  of  exceptions.  Other  cases  decided 
by  (Us  court  might  be  cited  wUeh  bold  that 
a  falU  Is' not  required  as  to  matters  fully 
shown  by  the  rett>rd  prc^Kr,  but  tiiose  above 
dted  are  sufficient  to  sbow  that  the  question 
has  for  many  years  bem  definitely  and  con- 
-duslvely  settled  by  this  court,  and  we  think 
without  doubt  that  it  has  been  correctly  set- 
tled. 

It  is  provided  In  sectlfm  4S08  that  -when 
the  bill  has  been  allowed  and  signed  tt  shall 
be  filed  with  tlie  pteadinff9  aa  a  part  of  the 
record,  thus  recognizing  the  purpose  of  the 
bill  to  bring  something  Into  the  record,  and 
that  the  pleadings  constitute  a  part  of  the 
record.  A  demurrer  is  a  pleading  under  the 
Code.  Comp.  Stat  1910,  |  437a  If  there  la 
any  expression  in  either  section  at  all  con- 
fusing. It  is  that  which  refers  to  the  grounds 
ct  objection  appearing'  or  not  appearing  in 
the  entry.  But  what  the  object  of  a  bill  is 


considered,  it  Is  clear  that,  In  connection 
with  the  demurrer  already  a  part  of  the  rec- 
ord, the  grounds  of  objection  sufficiently  ap- 
pear in  au  entry  showing  a  ruling  upon  the 
demurrer,  ^ther  saatainlng  or  overruling  it 
The  ptirpoee,  and  the  only  purpose,  of  the 
provisions  of  the  two  sections,  la  to  have  a 
record  showing  and  explaining  the  exception. 
The  cases  from  Ohio,  from  which  state  our 
Code  was  taken,  bo  far  as  they  touch  upon 
the  matter,  show  that  the  rule  there  observ- 
ed is  that  a  bill  is  required  only  in  respect 
of  matters  not  shown  by  the  record  proper. 
Ooyert  v.  Eicher,  70  Ohio  St  30,  S4.  70  N. 
B.  608;  Howell  v.  Fry.  li»  Ohio  St  656; 
Hamer  v.  Batdor^  35  Ohio  St  113;  Lock- 
hart  V.  Brown,  81  Ohio  St  43L  And  in 
Commercial  Bank  v.  Buckingham,  12  Ohio 
Bt  402,  referring  to  the  provisions  covering 
the  matter  of  ^c^tlons,  it  Is  said  that 
these  provisions  are  found  in  the  title  which 
treats  of  and  regulates  the  trial  of  causes, 
"and  they  manifestly  relate  to  dedsltws 
which '  are  made  by  the  court  upon  ques- 
tions of  law  which  arise  during  the  progress 
of  the  trial.*'  And  it  was  held  that  they  did 
not  rdate  to  the  final  ^dgment;  the  court 
saying  further :  "If  the  record  shows  such 
final  Judgment  to  be  erroneous,  It  Is  the 
right  of  the  party  aggrieved  to  have  it  re- 
versed, vacated,  or  modified,  on  petition  In 
error,  to  the  proper  reviewing  court  To 
note  an  ucoption  to  a  fimd  Judgment  in  On 
court  which  rendoa  tt,  after  tiw  controversy 
is  there  ended,  would  seam  to  be  utterly  fti- 
tlle."  That  decision  was  dted  and  followed 
1^  this  court  in  Nichols  t.  Oorn'ra,  IB  Wyo. 
1.  78  Pac.  6SL,  S  Aim.  Oas.  648;  as  to  the  ne- 
cessity for  noting  an  cseefitlon  to  the  final 
Judgment; 

In  Indiana  ttie  Code  provisions  respecting 
this  matter  are  expressed  in  the  same  lan- 
guage as  that  found  in  our  statute,  and  they 
have  been  construed  by  the  Snpieme  Court 
of  that  state  as  to  their  eftoet  upon  an  exe^ 
tton  to  a  ruling  upon  a  demurrer.  Kofur- 
ring  to  the  provision  that  where  the  dedslaax 
objected  to  is  entsred  on  the  raecsd,  and  the 
grounds  of  objection  antear  In  the  entry,  the 
party  may  cause  it  to  be  noted  at  the  aid  of 
the  entry  ttiat  lie  exeepta,  and  tiiat  such 
entry  shall  be  suffldoit  it  is  said  in  Matlock 
v.  Todd,  19  Ind.  ISO:  "Now  pleadings  must 
be  entered  of  record.  The  complaint  an- 
swers, demurrers,  etc.,  must  be  filed  by  the 
clerk,  and  they  constitute  a  part  of  the  rec- 
ord proper.  The  Journal  entry,  by  the  clerk, 
of  their  filing,  is,  also,  necessarily  a  part  ot 
the  record.  And  where  a  demurrer  Is  filed 
to  a  pleading,  the  demurrer,  as  we  have  said, 
is  a  natural  part  of  the  record;  the  entry, 
by  the  clerk,  of  its  filing,  Is  so  also;  and  so 
is  the  action  of  the  court  In  sustaining  or 
overruling  it  And  as  the  demurrer  must  as- 
sign causes,  the  ground  of  ttie  decision  of  the 
court  upon  It  appears  necessarily,  as  a  geu- 
-eral'ralek  lo  such  eases,  tn  tl»  entry  of  the 
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decldon  by  the  clei^  considered  In  conaec- 
tlon  with  the  demurrer.  Hence,  a  bill  of  ex- 
ceptions,  Id  ench  cases,  Is  not  necessary.  It 
Is  only  necessary  that  the  party  cause  It  to 
be  noted  that  he  excepts."  The  same  prin- 
ciple Is  announced  and  applied  in  Lacas  T. 
Waynetown,  86  Ind.  180;  Bedlnbo  v.  Fretz, 
99  Ind.  458,  and  Llndley  t.  Kelley,  42  Ind. 
294.  In  the  case  last  dted,  after  quoting  the 
two  sections  like  our  own  under  consideration, 
the  court  say:  "The  above-quoted  sections 
do  not  introduce  any  new  practice,  but  sim- 
ply re-enact  the  law  as  It  has  existed  since 
bills  of  exception  were  Introduced  by  statute 
in  England."  See,  also,  Elliott's  App.  Proc 
11  783,  797 ;  Phillips  on  Code  PI.  S  528. 

In  Kansas,  under  a  statutory  provision  like 
our  own  as  to  an  exception  where  the 
grounds  of  objection  appear  in  the  entry,  it 
was  uniformly  held  that  a  bill  of  exceptions 
was  necessary  only  to  make  a  record  of  what 
would  not  otherwise  appear  in  the  record. 
In  Bums  t.  Burgett,  19  Kan.  162,  it  was  said 
that  a  bill  should  be  confined  to  its  legiti- 
mate purpose  of  only  stating  matters  which 
would  otherwise  not  be  incorporated  in  the 
record.  And  in  that  state  it  was  also  held 
that  neither  a  bill  of  exceptions  nor  an  ex- 
ception Is  neceasarj  to  present  for  review  an 
error  apparent  upon  the  record.  Est  of 
ShafTer  v.  McKanna,  24  Kan.  22;  Woolley 
v.  Van  Volkenburgh,  16  Kan.  20 ;  McKlnstry  v. 
Carter,  48  Kan.  428,  29  Pac.  597;  Nute  v. 
Am.  Glucose  Co:,  SC  Kan.  225,  40  Pac.  279; 
Burdlck  on  New  Tr.  &  App.  H  191-193.  A 
bill  of  exceptions,  U  prepared  to  show  an  ex- 
ertion to  a  ruling  apon  a  demorrer  to  a  peti- 
tion, would  necessarily  and  only  recite  the 
flllng  of  the  petition  and  demurrer,  setting 
them  oat  In  toll,  the  rnllng  upon  the  de- 
murrer, and  the  exception.  AU  tbat  appears 
by  the  record  proper.  None  of  that  requires 
the  additional  anthentlcatttni  of  the  certifi- 
cate and  sigEihtare  of  the  Judge.  To  require 
a  bill  in  sadi  case  would  be  worse  than  use- 
less. The  record  entry  of  the  dedslon  and 
exception  necesBarlly  bIuiwb  that  the  demur- 
rer was  sustained  or  ovemded.  The  excep- 
tion, U  one  is  noted.  Is  to  that  decision ;  the 
demurrer  constitutes  the  objection.  And 
where  the  entry  states  that  the  ruling  was 
upon  the  demurrer,  a  paper  which  is  of  rec- 
ord In  the  cause,  the  grounds  of  the  objection 
sufficiently  appear  in  the  entry,  and  with  the 
same  force  and  ^ect  as  a  record  as  though 
the  cause  or  the  sereral  causes  aas^ed  for 
the  demurrer  were  c<^ed  at  length  In  the 
Journal  entry  recording  the  dedslon.  But  In 
the  case  at  bar  tiie  entry  is  not  confined  to  a 
statement  of  the  decision,  as  it  might  have 
been,  but  preceding  the  order  OTerruUng  the 
demurrer  It  recites  tbat  the  court  finds  tiiat 
the  petition  states  a  cause'  of  action,  clearly 
Indicating  thereby  the  ground  of  the  objec- 
tion urged  against  tiie  petition.  In  accord- 
ance with  the  prerlouB  decisions  of  this  court, 
therefOTflb  we  liold  that  the  exception  to  the 


ruling  upon  the  demurrer  sufficiently  api:»ears 
upon  the  record,  if  under  the  circumstances 
of  the  case  that  ruling  may  properly  be  con- 
sidered in  reviewing  the  final  judgment. 

[2]  2.  A  waiver  of  the  demurrer  would  not 
be  ground  for  dismissal  without  also  a  waiv- 
er of  the  defects  suggested  by  the  demurrer. 
The  grounds  of  objection  stated  In  the  de- 
murrer and  here  urged  do  not  relate  to  the 
form  of  the  statement  of  the  cause  of  action, 
but  the  effect  thereof  is  to  charge  a  total 
failure  to  state  the  substance  of  a  good  cause 
of  action,  and  that  the  petition  is  therefore 
insuffldent  to  support  the  judgment  Such 
a  defect  is  never  waived  either  by  failure  to 
demur  or  by  answering  over  after  demurrM- 
flled  and  overruled,  unless  the  defect  be  aid- 
ed or  cured  by  the  answer  or  the  subsequent 
proceedings. 

At  common  law,  after  the  enactment  of  the 
statutes  of  amendments  and  Jeofails,  a  gen- 
eral demurrer  was  limited  to  defects  in  sub- 
stance, and  by  pleading  over,  without  de- 
murring spedaliy,  defects  of  form  were  waiv- 
ed or  cured.  Defects  of  substance,  whldi 
might  be  taken  advantage  of  by  general  de- 
murrer, such  as  want  of  jurisdiction  of  the 
subject-matter,  or  the  failure  to  allege  suf- 
ficient facts,  the  defect  not  being  merely  in 
the  form  of  the  statement,  were  not  waived 
or  cured  by  pleading  over  without  demurztaig. 
On  the  contrary,  such  defects  could  be  talran 
advantage  of  at  any  subsequtoif  stage  of  the 
proceedings,  as  by  objecting  to  the  introduc- 
tion of  evidence,  by  motion  In  arrest  of  Judg- 
ment by  motion  for  Judgment  non  obstante 
veredicto,  or  by  writ  of  erna:.  There  were 
certain  exceptions  to  this  rule.  A  defect  In 
a  pleading  even  as  to  matter  of  sabstanoe 
might  be  aided  or  cared  hy  the  pleading 
of  the  adverse  party,  as  where  the  an- 
swer supplied  a  necessary  fact  omitted 
from  the  declaration.  And  the  defect  might 
be  aided  or  cured  the  verdld^  tbat  la 
to  Bay,  by  Intendmoit  after  verdict;  the 
doctrine  in  that  respect  being  that  wh«re 
a  defect  in  a  pleading  would  have  beoi  a 
fatal  objection  upon  demurrer,  yet  if  tlie  la- 
sue  Joined  be  Bucb  as  necessarily  required, 
on  the  trial,  proof  of  tiie  facts  defectively  or 
Imperfectly  stated  or  omitted,  and  without 
which  it  Is  not  to  be  presumed  that  either 
the  Judge  would  direct  tiie  Jury  to  glve^  or 
the  Jury  would  have  givm,  the  verdict,  such 
defect,  imperfection,  or  omission  Is  cored  by 
the  verdict;  but  the  thing  presumed  to  have 
been  proved  must  be  such  as  can  be  Implied 
from  the  allegations,  by  fair  and  reasonable 
intendment  1  Oblttr's  PI.  a6th  Am.  Ed.) 
706.  Tiie  main  rule  on  the  subject  is,  as  said 
by  Chltty,  that  a  verdict  will  aid  a  defective 
statement  of  titie,  but  will  never  assist  a 
statement  of  a  defective  title^  or  cause  of  ac- 
tion. Id.  718.  The  courts  wlU  never,  in  or- 
der to  support  a  verdict,  make  an  Intendment 
which  is  ineonaietent  with  tiie  allegaticms  on 
the  record.  Id.  712;  Stephen's  FL  (3d  Am. 


Digitized  by 


QBOTEB  IBR  &  LAKD  CO.  r.  LOYELIA  DITCH,  B.  &  IBB.  GO. 


49 


Ed.)  164;  Andrews'  Stepben's  PL  (2d  Ed.)  i 
142. 

[3]  The  reason  for  the  rule  that  a  defect 
In  substance  is  not  waived  except  under  the 
conditions  stated  is  that  a  pleading  of  fact, 
such  as  an  answer,  does  not  admit  the  suffi- 
ciency in  law  of  the  facta  adversely  alleged 
In  a  prior  pleading.  If  a  pleading  does  not 
state  a  cause  of  action  or  a  defense,  there  ifi 
none  to  be  maintained  by  the  proof.  It  fol- 
lows, therefore,  as  said  in  Phillips  on  Code 
Pleading:  "That  where  a  pleading  is  Insuf- 
fldent  in  substance,  the  opposite  party  may, 
wlthont  demurring,  generally  avail  himself 
of  sncb  Insufficiency.  He  may  do  this  in  var- 
ious ways,  such  as  by  objecting  to  the  ]n< 
trodoctlon  of  evidence  at  the  trial,  by  motion 
In  arrest  of  judgment,  by  motion  for  Judg- 
ment non  obstante  verdlcto,  or  by  writ  of 
OTor."  Section  S04.  Some  defects  of  form 
whi<di  at  common  law  are  grounds  from  spe- 
cial demurrer  are  objected  to  under  the  code 
practice  only  by  motion.  The  various  grounds 
of  demurrer  stated  in  the  Code  include  want 
of  Jurisdiction  of  the  subject  of  the  action, 
and  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
Oomp.  Stat  8  4381.  And  the  demurr^  is  re- 
quired to  specify  the  grounds  of  objection, 
although  it  is  declared  that,  if  the  grounds 
are  not  specified,  it  shall  be  regarded  as  ob- 
jecting only  that  the  petition  does  not  state 
fiicts  sufficient  to  constitute  a  cause  of  actl<m, 
or  that  the  court  has  no  Jurisdiction  of  the 
■abject-matter.  Id.  |  4S82.  Since  these  two 
defect*  are  those  readied  by  general  demur- 
rer at  commiND  law,  a  demnrrer  specU^ing 
those  grounds  la  usually  refenred  to  as  a 
"general  dounrrer/'.thongli  fliat  term  Is  not 
employed  In  the  Code.  It  Is  further  provided 
In  die  Oode  as  to  these  two  substantial  de- 
fects as  fo^vfl:  "When  any  of  the  detects 
enmnerated  In  section  4S81  do  not  appear  vp- 
on  the  face  of  the  petltkm,  the  objection  may 
be  taken  by  answer,  and  It  no  objection  be 
takea  either  by  donurrer  or  answer,  the  de- 
fendant shall  be  deemed  to  have  waived  the 
same,  except  only  the  oUeetlou  to  the  Juris- 
diction of  the  court,  and  that  the  petltloa 
does  not  state  f&cts  sufficient  to  constitute  a 
cause  of  actlw."  Section  438S.  And  by  sec- 
tion 4624  It  Is  provided:  "When,  upon  the 
statements  in  the  pleadings,  one  party  Is  en- 
titled by  law  to  Jodgmnt  In  his  favor.  Judg- 
ment shaU  be  80  rendered  by  the  court,  al- 
tiiougjh  a  Terdlct  has  been  found  against  such 
party."  This  provision,  it  Is  said  by  the  Su- 
preme Court  of  Ohlo^  carries  Into  the  Code 
the  substance  of  ^at  was  theretofore  known 
as  a  motion  non  otwtante  verdlcto  and  a  mo- 
tion In  arrest  of  Judgmoit  McCoy  v.  Jtmes, 
61  Ohio  8L  119,  66  M.  B.  21B. 

{4]  The  Code,  therefore,  follows  the  rule 
at  common  law  that  a  defect  In  substance 
Is  not  waived  by  failure  to  demur,  and  that 
is  the  rule  generally  prevailing  under  code 
practice:    In  accordance  with  this  la  the 
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further  rule  prevaUlug  in  most  Jurisdlctiona 
that  for  snch  a  defect,  in  substance  the  ob- 
jection may  be  made  for  the  first  time  on 
appeal;  the  rule  excluding,  of  course,  objec- 
tions relating  merely  to  the  form  or  manner 
in  which  the  cause  of  action  is  stated,  and 
reQuiriug  that  the  pleading  be  construed  lib- 
erally and  supported  by  every  legal  intend- 
ment, and  therefore  upheld  If  the  necessary 
facts  are  fairly  to  be  inferred  from  the  al- 
legations. 2  Ency.  Fl.  &  Pr.  641,  642.  365, 
366,  873;  2  Cyc.  691;  2  Standard  Proc.  250; 
PhlUips  on  Code  Pi.  i  304;  ElUott's  App: 
Proc.  471;  Chicago  v.  Lonergan,  196  111. 
518,  63  N.  E.  1018;  KeUogg  v.  School  Dlst., 
13  OkL  285,  74  Pac.  Ill;  Trimble  v.  Doty,  16 
Ohio  St  119;  Dalles  L.  Co.  v.  ITrauhart,  16 
Or.  71, 19  Pac.  78 ;  Hartford  Fire  Ins.  Co.  v. 
Kahn,  4  Wyo.  364,  34  Pac.  895;  Nichols  v. 
'Com'rs,  13  Wyo.  1,  76  Paa  681,  3  Ann.  Cos. 
543.  In  the  last  case  cited,  it  was  said  by 
this  court  to  be  the  established  rule  that  a 
Judgment  obtained  on  a  petition  which  fails 
to  state  a  cause  of  action  will  be  reversed, 
though  no  objection  was  made  thereto  in  the 
lowOT  court  Dalles  L.  Co.  v.  Urquhart  su- 
pra, was  like  this  case  in  this,  that  the  ques- 
tion was  whether,  on  the  pleadings,  condem- 
nation was  authorized. 

The  principles  above  stated  apply  as  well 
where  a  demurrer  has  been  filed  and  over- 
ruled, for  nothing  can  be  clearer  than  that  a 
party  cannot  by  demurring  lose  the  right 
which  Is  his  without  demurring.  As  said 
in  Colorado,  "Havii^  demurred  (although  no 
exception  was  taken  to  the  ruling),  appellant 
Is  not  in  any  worse  position  than  if  no  de- 
murrer had  been  filed."  Board,  ete.,  v.  Leon- 
ard, 26  Colo.  146,  ST  Pac.  693.  This  Is,  in- 
deed, cleariy  Implied  by  the  provisions  ot 
section  4388,  supra,  for  it  could  not  be  in- 
tended that  a  defect  not  waived  by  falling  to 
ti^  the  obJectKm  by  demurrer  or  answer 
would  be  waived  when  the  objection  Is  so 
taken.  It  the  demnrrer  remains  on  the  rets 
ord  tbr  c<niside»tlon  on  appeal,  together 
with  the  en^itlMi  to  the  mling  thereon, 
then  snre^  the  trfijectlon  Is  not  waived  by 
demnrrlng,  and  If  tibe  donurrer  is  waived  by 
lAeadlng  over  after  it  Is  overruled,  then  It 
goes  out  of  the  record  and  cannot  be  consid- 
ered for  any  purpose,  tor  the  theory  upon 
which  the  conzts  adoptli^  the,  rule  hold  that 
a  demurrer,  when  ovormled,'  Is  waived  by 
pleading  over.  Is  that  either  expressly  or  im- 
pliedly tlie  demnrrer  is  wltikdrawn  or  aban- 
doned by  fllliME  the  Bubseqnoit  pleading  of 
fact,  and  when  so  withdrawn  or  abandoned 
the  case  stands  as  though  no  demurrer  had 
beest  filed.  Vormetly,  at  common  law,  when 
a  demurrer  to  tiie  declaration  was  overruled, 
the  facto  were  deemed  to  be  esteblished  as  al- 
leged, and  Jnc^cment  was  entered  thereon,  as 
Is  now  done  when  a  defendant  stands  oa  his 
demurrer,  refusing  to  further  {dead.  When 
the  practice  was  adopted  of  allowing  the 
defoidant  to  tfead  after  the  donurrw  was 
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oTemiled,  he  was  required  to  withdraw  lila 
demurrer,  and  thereafter  the  case  was  treat- 
ed the  same  as  If  there  had  been  no  de- 
murrer. It  passed  out  of  the  record  and 
Judgment  tbereou  was  avoided.  By  the  mod- 
em practice,  where  the  rule  prevails  that 
by  pleading  over  after  the  overruling  of  a  de- 
murrer the  latter  la  waived,  It  la  not  usual 
to  require  a  formal  withdrawal  of  the  de- 
murrer ;  but  It  Is  80  treated  and  ceases  to  be 
considered  as  on  the  record,  and  the  parties 
are  left  In  that  respect  in  the  same  situa- 
tion as  If  the  demurrer  had  not  been  filed. 
Phillips  on  Code  PI.  {  307;  Bliss  on  Code 
PL  I  417;  Nordhaus  v.  Railroad  Co.,  242 
lU.  166,  89  N.  B.  974;  Wales  v.  Lyon,  2 
Mich.  276.  Therefore,  for  clear  and  obvious 
reasons,  whether  the  irasltton  be  taken  that 
the  ruling  on  the  demurrer  Is  open  to  consid- 
eration when  reviewing  the  final  Judgment, 
or  that  It  Is  not,  in  either  case  the  objection 
la  not  waived  by  filing  a  demurrer  that  has 
been  overruled,  where  it  would  not  be  waiv- 
ed by  falling  to  demur.  This  is  recognized 
by  all  the  authorities,  as  will  be  disclosed  by 
reference  to  the  cases  decided  in  those  states 
where  the  demurrer  and  the  specific  error, 
tf  any,  in  oTerrnlli^c  it  la  hdd  to  be  waived 
by  pleading  over,  as  well  as  where  the  con- 
trary Is  the  acc^ited  rule.  Wheelock  v,  Lee, 
74  N.  T.  496;  Sullenberger  t.  Oest,  14  Ohio, 
20S;  City  of  Plankinton  v.  Gray,  63  Fed.  416, 
U  G.  O.  A.  268:  Marske  t.  Wlllard.  169  111. 
27^  48  N.  B.  290;  Chicago  v.  Lonergan,  su- 
pra; Oatron  v.  La  Fayette  Co.,  106  Mo.  669, 
17  S.  W.  57T;  Haase  v.  DtatUling  Ga,  64  Mo. 
App.  131;  Wilson  T.  By.  Ca,  67  Mo.  Appi 
446:  Goodrich  t.  Gom'ra,  47  Kan.  865,  27 
Pac.  1006, 18  L;  B.  A.  118;  Sanford  v.  Weeks. 
80  Kan.  649, 18  Pa<L  828;  Fordyce  t.  Merrill, 
48  Ark.  277,  6  8.  W.  829;  White  t.  Stokes,  67 
Aric.  184,  68  S.  W.  1060 ;  Oox  v.  Peoria  Mf » 
Co.,  42  Neb.  660,  00  N.  W.  938;  HopeweU  t. 
McGrew,  60  Neb.  789,  70  N.  W.  397;  Bank 
T.  Fence,  68  Neb.  679.  61  N.  W.  628. 

It  follows  that  It  would  be  necessary  to 
deny  the  motion  to  dismiss  whether  tlie  ml- 
lug  on  the  demurrer  may  properly  be  consid- 
ered or  not,  for  upon  the  record,  without 
regard  to  the  demurrer  bnt  treating  it  as 
never  filed  or  withdrawn,  the  oneation  la. 
Iffesented  by  the  petition  in  error  whether 
the  petition  upon  which  the  Judgment  was 
rmdered  states  facta  sufficient  to  constitute 
a  cause  of  action  or  to  support  the  Judg- 
ment A  ctmaideration  ot  the  ruling  on  the 
demurrer  as  an  alleged  gnmnd  for  reretsal 
would  not  change  the  situation,  or  the  nOes 
to  be  applied  in  reviewing  the  Judgment,  for 
any  error  or  defect  in  fJie  pleadings  or  pro- 
ceedings, not  affecting  the  sidwtantlal  rights 
of  the  Averse  party  must  be  dlsr^rded: 
and  the  d^mdant  having  answered  and 
gone  to  trial  upcm  the  issues  of  fact,  the 
plaintiff  would  be  ^titled  at  this  stage  of 
the  cate  to  the  benefit  of  anything  in  the 
proceedings  subsequent  to  the  orermUng  of 


the  demurrer  that  may  have  aided  the  d^ect 
In  the  petition.  If  any,  under  the  rules  above 
adverted  to.  Davis  v.  Lumber  Co.,  14  Wyo. 
517,  85  Pac.  980;  Nott  v.  Johnson,  7  Ohio 
St.  270.  In  this  case  th^  la  nothing  in  the 
intermediate  proceedings  that  can  aid  the 
petition.  If  the  objections  are  well  takmL 

[5]  Aside  from  the  mere  tedmieality  In- 
volved In  ttie  question,  therefore,  it  is  im- 
material whether  the  assignment  of  error 
based  upon  the  overruling  of  the  demnrrw 
be  considered  or  the  other  aaslgnmaita  un- 
der which  it  Is  also  claimed  that  the  Judg- 
ment Is  erroneous  because  unsupported  by 
any  tects  alleged  In  the  petition.  And  that, 
we  think,  might  be  a  sufflttort  reason  for 
disregarding  tbe  strict  and  techidcal  mie  at 
common  law  that  the  tfect  of  answwlng 
over  Is  to  abandon  or  withdraw  the  demur- 
rer, at  least  where  there  Is  no  right  of  ap- 
peal  directly  from  the  order  overruling  the 
demurrer,  bnt  only  from  a  final  Judgment  ren- 
dered thereon  or  from  the  final  Judgment 
rendered  In  the  cause.  Bnt  the  practice 
has  beoi  long  eetabllahed  in  this  court  of 
considering  an  exception  to  the  order  over- 
ruling  a  general  demurrer,  when  reviewing  a 
Judgment  rendered  upon  a  trial  involving  te- 
sn^  of  fact  presented  by  subsequent  plead- 
ings. This  Is  shown  by  many  cases,  some  of 
them  b^lng  cited  In  that  pixt  of  this  opin- 
l<m  discussing  the  matter  of  excqitlona,  and 
anumg  others  Uiat  m^t  be  cited  are  tbe 
early  cases  of  fiDsnnnce  Company  v.  Pierce, 
1  Wya  46,  and  Ivlnson  v.  Althorp,  1  Wya 
71;  and  the  later  case  of  Davis  v.  Lumber 
Co.,  14  Wyo.  617,  86  Pac  990.  We  should 
hesitate  in  refDslng  to  follow  a  practice  so 
long  established  without  the  most  urgent 
reasons  tm  doiog  so.  Bot  wa  tie  enkvlnoea 
that  it  accords  with  tba  intent  and  spirit 
of  the  Obde  and  Is  anstalned  by  its  pnrrl- 
slons.  As  freqnoitly  decided  by  tlklB  ooort, 
an  appellate  pnmeeffing  cannot  be  takea 
from  the  order  overruling  tbe  demnrrer,  bat 
only  from  a  final  Judgment  rendered  thereon 
when  the  parl^  stands  on  his  demnrrer  wifh- 
oat  pleading  further,  or  from  a  final  Jodg- 
mtfit  Tendered  in  the  canes  after  a  trial  of 
the  issues  of  fact  where  Qmeo  hu  been 
further  pleading  presenting  issnes.  of  fact, 

[•]  Whwe  the  order  overmllng  a  demnrrw 
is  treated  as  interiocntory  merely,  and  not, 
therefore^  an  order  antliorlEing  tlie  Immedi- 
ate taking  of  an  appeal  or  proceeding  in  «r- 
ror.  and  the  objection  is  ^Oier  that  l&e 
pleading,  if  a  complaint  or  petition,  fidls  to 
state  tects  snfflctent  to  constitttte  a  canee 
of  acUon,  or  that  there  la  a  want  of  ivala- 
dtctlon  of  Uie  subjectmatter,  the  goieral 
rule  that  error  In  ovwmltng  a  demtirrw  la 
waived  by  pleading  over  doea  not  apply.  6 
Bncy.  PI.  ft  Pr.  366;  1  Bates,  PL  Pr.  Par. 
&  F.  423-^;  Teal  t.  Walker,  11  n.  S.  242, 
4  Sup.  Ot.  420,  28  L.  Bd.  416;  Bauserman 
V.  Blunt,  147  n.  S.  647,  18  Sop.  Ot  466.  37 
U  Od.  316;  Trimble  r.  Dot^f  16  Ohio  St. 
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110;  Goal  &  Car  Co.  t.  Norman,  49  Ohio  St 
596,  32  N.  E.  867:  0*Donohae  t.  Hendrlz, 
13  Neb.  256,  IS  N.  W.  216;  U.  P.  Ry.  Co.  t. 
Bates,  87  Kan.  229,  15  Pac.  157;  Mo.  Pac. 
Rj.  Co.  T.  Webster,  3  Kan.  App.  108,  42  Pac. 
845;  Cox  T.  Peoria  Mfg.  Co.,  42  Neb.  660, 
eo  N.  W.  ©33;  Schofleld  t.  Terr.,  9  N.  M. 
626^  66  Pac.  306;  Fletcher  t.  Dunbar,  21 
La.  Ann.  150;  Hunter's  App.,  71  Ct>nn.  189, 
41  Aa  557;  Zlererink  t.  Kemper,  19  Wkly. 
Law  BuL  (Ohio)  270.  It  la  Bald  in  Kansas 
that  the  only  effect  of  filing  the  answer  and 
participating  In  the  trial  Is  that  Oie  ques- 
tion of  error  in  the  ruling  on  the  demurrer 
cannot  be  taken  to  the  reTiewlng  court  nntll 
the  remainder  of  the  case  is  so  taken.  Rail- 
way Co.  r.  Webster,  supra.  And  it  is  held 
In  that  state  that  a  defendant  whose  demur- 
rer has  been  OTermled  may  elect  to  stand  on 
the  demnrro:  and  at  once  take  the  case  to 
the  appellate  coort;  or  an  answer  may  be 
filed,  and  when  the  case  Is  finally  tried,  if 
It  Is  tried  on  the  original  petition,  the  case 
may  thai  be  taken  to  the  appellate  court 
by  the  party  demurring,  and  the  mllng  on 
demurrer  will  be  passed  on  ther&  Bail- 
way  Co.  T.  Bites,  supra. 

The  rule  Is  clearly  stated  by  the  Supreme 
Conrt  of  the  United  States  In  Teal  t.  Walk- 
er, supra,  as  fbllows:  "The  writ  of  error 
Is  not  taken  to  revene  Oie  judgment  of  the 
court  upon  the  demurrer  to  the  complaint, 
for  that  was  not  a  final  judgment,  but  to 
rererse  the  jndgmrat  rendered  upon  the 
verdict  of  the  jury.  The  error,  if  it  be  an 
emit  of  OTemillng  the  demurrer,  could  have 
beoL  reviewed  on  motion  In  arrest  of  judg- 
ment, and  is  open  to  review  upon  this  writ 
of  error.  When  Uie  declaratlut  falls  to 
state  s  cause  of  acUoUf  and  clearly  dhows 
that  upon  the  case  as  stated  the  plaintiff 
cannot  recora,  and  the  demnrrer  of  the  de- 
fisndant  thereto  is  overruled,  he  may  an- 
snrer  upon  leave  and  go  to  trial,  without 
kMing  the  error  In  ovemding  the  dsnurrer. 
The  wror  Is  not  waived  by  answer,  nor  la 
it  cored  by  verdict  The  question,  therefore, 
whether  the  complaint  In  this  case  states 
facta  sufficient  to  constltote  •  cause  ct  ao- 
tltm,  is  opm  for  consideration.*' 

The  nuue  role  Is  annotinced  in  the  Con- 
xiecticnt  case  above  cited*  the  conrt  so  hold- 
ing on  the  ground  that  by  statute  the  defend- 
ant had  an  absolute  right  to  plead  over  after 
demurrer  overruled,  and  therefore  ttte  right 
to  take  evtfy  objection  open  to  him  in  one 
and  the  same  suit,  without  being  compelled 
to  tiect  betweoi  matters  of  law  and  matters 
of  fkct  in  preaemtlng  the  iflsnes  to  be  tried 
and  determined.  In  Zlererink  t.  Kemper, 
supra,  decided  on  error  by  the  superior 
court  of  dDdnnati,  where  a  demurrar  on 
the  ground  Uiat  It  appeared  on  the  &ce  of 
the  petition  tliat  the  actitm  was  barred  by 
the  statute  of  Umltatlona  was  filed  and  over- 
ruled, and  after  the  demurrer  was  overruled 
an  answw  was  filed  which  did  not  plead  the 


statute,  It  was  held  that  the  error  in  over- 
ruling the  demurrer  was  not  walred,  and 
the  provision  of  the  Code  requiring  that 
judgment  be  rendered  In  faror  of  the  party 
entitled  thereto  upon  the  statemmts  In  the 
pleadings,  notwithstanding  a  verdict  against 
him,  was  referred  to  as  sufficient  to  sustain 
the  decision.  It  was  further  held  that,  hav- 
ing raised  the  qnestlon  of  the  bar  of  the  stat- 
ute by  demurrer,  the  fticts  appearing  by  the 
petition.  It  was  not  necessary  to  tender  the 
same  defense  a  second  time  by  answer  after 
It  had  been  decided  adversely  to  the  defttid* 
ant  The  judgment  was  reversed  tox  Uie 
error  In  overruling  the  demurrw. 

[7]  The  reasons  for  requlrii^  a  demurrer 
to  be  withdrawn  upon  pleading  over,  or 
treating  ttiat  as  done,  do  -not  exist  where  an 
appeal  or  proceeding  In  error  can  cmly  be 
taken  from  a  final  order  or  judgment  in  the 
ease  and  a  party  Is  permitted  to  except  to 
the  overruling  of  his  demnrrer  and  then 
plead  over.  Where  that  practice  Is  provided 
for.  it  Is  clearly  Intended  that;  after  the  is- 
sue of  law  is  determined  by  the  decision  of 
the  court  adversely  to  the  demurrant,  he 
may  then  tender  an  Issue  of  l^ct  before  the 
rendition  of  final  judgment  upon  the  Issue  of 
law,  wlthont  waiving  the  error,  if  any.  In 
the  decision  on  that  issue.  Otherwise  an 
election  between  the  Issne  of  law  and  a  pro- 
posed Issue  of  ftct  would  be  required  with- 
out the  right  to  presoit  the  Issue  of  tact  if 
electing  to  stand  upon  the  demurrer,  or  to 
have  the  demurrer  passed  on  by  the  review^ 
Ing  court  If  electing  to  submit  an  issue  of 
fact;  that  this  was  not  intended  is  disclosed 
by  the  various  provledona  of  the  Code  relat- 
ing to  the  pleadings,  the  trial,  and  proceed- 
ings in  error.  One  of  the  reasons  assigned 
for  a  withdrawal  of  the  demnrrer  .upon 
pleading  over  la  Qiat  a  demurrer  admitting 
the  facts  and  an  answer  denying  them  are 
totany  Inconsistent  with  ea6h  otSier  and  can- 
not stand  together.  Pickering  v.  n^egrajdi 
Go^  47  Mo.  457.  But  It  la  not  true  in  fkct 
Qiat  a  demurrer  admits  the  allegations  of 
the  pleading  demurred  to,  fbr  nothing  Is 
therein  affirmatively  or  expressly  admitted. 
It  morely  denies  the  legal  sufficiency  of  the 
fiicts  allied,  and  hencti  such  facts  are  said 
to  he  admitted,  and,  imidledly,  they  are  ad- 
mitted, but  solely  for  the  imrpose  of  testing 
their  suffldCTcy  in  law.  When  the  demurrer 
is  overruled,  the  Implied  admission  has  serv- 
ed its  purpose.  Brewing  Asa^  v.  Bond,  66 
Fed.  663.  18  a  a  A.  665;  Belden  r.  Blade- 
man.  124  Mich.  667.  83  N.  W.  616;  Donovan 
V.  Boeck.  217  Mo.  70,  116  S.  W.  543;  Bliss 
on  Code  H.,  {  418.  It  thereafter  remains 
on  the  record  as  an  overruled  demurrer,  at 
least  when  an  exception  is  noted  to  the  rul- 
ii^  if  it  continues  on  the  record  at  all,  and 
whtti  permitted  to  so  remain  It  cannot  be 
regarded  as  an  admlsdon,  and  therefore  evl- 
doice  of  the  fiicts  necessary  to  be  proved  to 
estaUiab  the  cause  of  action  <nr  d^ense  up- 
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on  the  trial  of  tiie  Issues  of  fiict  arising 
upon  subsequent  pleadings.  Since  the  Code 
allows  a  proceeding  in  error  only  from  the 
final  judgment,  that  Judgment,  when  render- 
ed after  a  trial  of  an  Issue  of  fact  arising 
upon  pleadings  filed  after  the  orerruling  of 
the  demurrer,  is  to  be  regarded  as  rendered 
upon  all  the  issues  In  the  cause — the  issue  of 
law  as  well  as  the  issue  of  fact — or,  at  least, 
as  a  final  Judgment  anthorizing  an  appellate 
proceeding  to  question  the  correctness  of  the 
iledslon  on  the  issue  of  law  as  well  as  the 
issue  of  fact,  for  the  Code  contains  nothing 
disclosing  an  intent  to  deprive  a  party  of 
the  right  to  diallenge  by  a  proceeding  In 
error  the  correctness  of  the  decision  of  the 
trial  court  upon  both  issues,  or  an  Issue  of 
fact  as  well  as  an  issue  of  law.  Ifechanics' 
Bank  v.  Woodward,  74  Conn.  689,  51  Atl. 
1084.  Of  coarse,  by  pleading  over  and  going 
to  trial  upon  the  merits  the  party  takes  the 
chances  of  the  defect  in  the  pleading  being 
aided  or  cured,  under  the  rules  above  ex- 
plained. But  as  he  cannot  appeal  from  the 
mere  ruling  on  the  demurrer,  and,  believing 
that  he  has  a  good  claim  or  defense  upon 
Uie  facts,  may  be  unwHUng  to  sacrifice  the 
right  to  present  an  issue  thereon  by  standing 
on  his  demurrer  and  allow  judgment  to  be 
then  rendered,  the  only  proper  and  logical 
view,  we  think,  is  that  through  the  remaind- 
er of  the  proceedings,  when  he  has  answer- 
ed over,  he  retains  the  benefit  of  his  excep- 
tion to  the  ruling  on  the  demurrer.  Thus 
the  same  right  is  accorded  him  that  would 
be  his  if  allowed  an  appeal  from  that  ruling, 
though  the  result  may  be  somewhat  aftect- 
ed  by  the  rules  for  aiding  or  curing  the  al- 
leged defect 

Unlike  the  statute  In  Connecticut,  .  our 
Code  does  not  expressly  confer  upon  a  party 
an  absolute  right  to  further  plead  after  his 
demurrer  has  been  overruled,  but  it  does 
provide  that  he  may  do  so  if  the  court  is 
satisfied  that  he  has  a  meritorious  claim  or 
defense,  and  did  not  demur  for  delay.  Comp. 
Stat  1910,  I  4436.  And  the  prevaiUng  prac- 
tice here  under  that  provision  Is  to  grant 
the  leave  almost  as  a  matter  of  course  up- 
on a  mere  request.  Atthou^  the  matter  la 
discretionary  with  the  court,  when  the  leave 
is  given  it  Is  full  and  complete,  and  no  rea- 
son Is  perceived  for  applying  a  rule  different 
from  that  which  would  prevail  under  a  stat- 
ute giving  an  absolute  right  without  request- 
ing leave.  Hie  Code  does  not  expressly,  at 
least,  require  a  withdrawal  or  abandoument 
of  the  demurrer  or  the  exception  to  the  rul- 
ing thereon  on  requesting  leave  to  plead  fur- 
ther, nor  is  such  withdrawal  or  abandonment 
mentioned  as  a  condition  upon  which  the 
leave  may  be  granted.  Giving  effect  to  the 
various  provisions  of  the  Code,  no  substan- 
tial reason  is  perceived  for  implying  the 
withdrawal  of  a  demurrer  by  pleading  over 
after  It  is  overruled  and  the  ruling  excepted 
to,  or  that  the  statute  so  requires.  We  think 
it  proper,  therefore,  to  follow  the  practice 


hitherto  established,  whldi  permits  a  coif 
slderation  of  the  ruling  on  the  demurrer 
when  duly  excepted  to  and  assigned  as  er- 
ror, upon  a  review  of  the  final  Judgment 
For  the  several  reasons  stated  the  motion  to 
dismiss-  must  be  denied. 

3.  Whether  the  assignment  of  error  based 
upon  the  overruling  of  the  demurrer  be  con- 
sidered or  either  of  the  other  assignments, 
the  same  question  is  presented,  viz.,  the 
sufficiency  of  the  facts  allied  to  entitle  the 
plaintiff  below  to  appropriate  the  property 
of  the  defendant  through  the  power  of 
emluent  domain.  In  addition  to  tixe  facts 
previously  stated,  it  is  alleged:  That  the 
plaintiff  has  accepted  the  Constitution  of  this 
state  and  complied  with  the  laws  thereof 
with  reference  to  foreign  corporations  doing 
business  In  this  state,  and  is  duly  and  legally 
authorized  to  transact  business  here.  That 
the  land  to  be  irrigated  and  reclaimed  situ- 
ated in  Weld  county,  Colo.,  was  granted  by 
the  United  States  prior  to  the  adoption  and 
ratification  of  the  Constitution  of  this  state, 
and  a  large  part  of  such  land  is  now  owned 
by  the  plaintiff.  That  In  July,  1910,  the 
plaintiff  was  granted  the  right  and  authori- 
ty by  the  State  Engineer  of  Colorado  to  di- 
vert and  appropriate  water  from  Crow  creek 
for  the  purpose  of  irrigating  said  lands,  and 
that  It  has  the  right  to  divert  and  appropri- 
ate the  unappropriated  water  of  said  stream 
for  that  purpose.  That  It  is  impracticable 
and  impossible  to  construct  a  headgate  and 
divert  the  water  of  the  stream  within  the 
state  of  Colorado  to  irrigate  and  reclaim 
said  lands,  "because  of  the  lay  of  the  land 
and  the  condition  of  the  soil."  And  that 
there  is  a  suitable  location  for  the  headgate 
for  plaintiff's  irrigation  system  on  the  land 
of  defendant  In  this  state,  and  about  700  feet 
from  the  southern  boundary  line  thereof. 
Certain  applications  alleged  to  have  been  fil- 
ed by  the  plaintiff  in  the  office  of  the  State 
Engineer  of  this  state  for  a  permit  to  di- 
vert and  appropriate  water  from  Crow  creek 
In  this  state  for  the  purpose  aforesaid  are 
set  out  In  full,  together  with  alleged  indorse- 
ments thereon  and  correspondence  relating 
thereto,  whereby  it  is  claimed  and  alleged 
that  plaintiff  acqpired  a  right  to  so  con- 
struct the  headgate,  and  divert  and  appro- 
priate water  of  said  stream  not  theretofore 
appropriated.  It  appears  to  have  been  stated 
in  one  of  said  applications  filed  as  an  amend- 
ment, and  it  la  alleged  in  the  amended  peti- 
tion, that  the  proposed  point  of  diversion  la 
below  any  diversion  from  said  stream  pre- 
viously authorized,  or  that  could  be  made 
for  any  beneficial  use  within  this  state; 
that  such  proposed  diversion  will  not  inter- 
fere with  or  Injuriously  affect  any  prior  ap- 
propriation within  this  state,  nor  in  any  way 
result  to  the  detriment  of  the  public  Inter- 
est or  welfare;  and  that  there  Is  ample  un- 
appropriated water  going  to  waste  each  year 
in  said  stream  during  fiood  time,  which  can 
be  Averted  through  plalntUTB  irrigation  and 
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rawrrolr  system  to  anpnally  Irrigate  and 
■ucoessfully  reclaim  all  the  lands  proposed 
to  be  Irrigated  and  redalmed  by  the  means 
of  that  system. 

If  tlie  porpose  tor  which  the  faeadgate  and 
ditch  Is  proposed  to  be  constmctod  Is  »xKh 
as  would  authorise  the  condemnatioD  of  land 
in  this  state,  the  qoestlon  of  the  necessity 
for  locating  the  headgate  and  part  of  the 
dltdi  on  the  land  in  controversy  and  taking 
the  land  sought  to  be  condenmed  Is  ellndnat- 
ed  from  Ibe  case  by  the  manner  In  which  tbe 
record  comes  to  this  court,  and  such  neces- 
'  rity  stands  estabUalied  by  flie  Judgment,  In 
case  a  ri^t  to  condemn  tor  the  proposed  use 
is  Aown  hy  the  facts  alleged.  We  under- 
stand it  to  be  admitted  that  the  amended 
petition  states  aU  the  facts  that  could  be 
stated  or  shown  to  Justify  condenuiing  the 
land,  and  that  they  were  fnlly  and  iMurticu- 
larly  stated  In  order  that  the  legal  Issue 
might  be  fairly  and  cleariy  presented  by  de- 
murrer. 

Two  pt^ts  are  urged  against  the  right  to 
condemn:  First,  that  land  In  this  state  can- 
not be  taken  by  condemnation  where  the 
only  im>posed  use,  as  In  this  case.  Is  the 
*  irrigation  of  lands  In  another  state.  Secimd, 
that  to  condemn  land  required  fbr  an  Ir- 
rigating ditcb  or  trr^Uon  purposes  it  Is 
necessarr  to  show  a  right  or  permit  to  ttvert 
and  tLpffM^ieiKta  wator  tiierefor,  and  that 
the  amended  petition  tells  to  show  that  such 
a  right  ox  permit  was  acquired  by  the  plain- 
tiff In  this  state.  It  is  argned  in  support  of 
the  second  proposltiiHi  that  It  Is  beyond  the 
authority  of  the  State  Engineer  to  grant  a 
permit  or  authorize  the  diversion  and  appro- 
priatl<m  of  water  in  this  state  for  the  Irriga- 
tion of  land  outside  the  boundaries  of  the 
state,  and.  further,  that  had  he  swdi  an- 
tbori^  tlie  fads  alleged  do  not  show  that 
a  permit  was  granted  or  that  the  proposed 
diversion  and  appropriation  by  the  pifinfiw 
was  antborlsed. 

[I]  It  will  not  be  necessary  to  cmslder 
the  second  proposition  or  ^ther  of  its  divi- 
sions suggested  by  the  argument,  for  in  the 
view  we  take  of  the  case  the  fact  that  all 
the  water  to  be  diverted  by  means  of  the 
hea^te  and  ditdi  is  to  be  used  exclusively 
fbr  the  Irrigation  of  land  In  another  state  is 
sufficient  to  cause  a  reversal  of  the  Judg- 
ment. "Eteilnent  domain"  is  generally  'de- 
fined as  the  right  or  power  of  a  sovereign 
state  to  appropriate  private  property  to  par^ 
ticular  uses,  for  the  purpose  of  promoting 
the  gmeral  welfare.  "It  embraces  aU  cases 
where,  by  authority  of  the  state  and  for  the 
public  good,  the  property  ot  tba  Individual  is 
taken,  without  his  consent,  for  the  porpose 
of  being  devoted  to  some  particular  use, 
either  by  the  state  Itself  or  by  a  corporation, 
public  or  private,  or  by  a  private  dtSsen." 
1  Lewis  on  Em.  Domain  (3d  Ed.)  f  1.  In  this 
respect  the  several  states  are  distinct  and 
ir dependent  of  each  other,  respectively  pos- 
aesslng  and  exerdslng  the  power  for  th^ 


own  purposes  or  th^  own  public  welfare. 
"The  eminent  domain  In  any  soverdgnty 
exists  imly  for  Its  own  purposes."  Trombl^ 
T.  Humphrey,  23  Blich.  471,  478  (0  Am.  Sep. 
84).  "It  meuis  nothing  more  or  less  than  an 
Inherent  ptflitlcal  rlgh^  founded  on  a  com- 
mon necessity  and  Interest,  of  appropriating 
the  property  of  Individual  members  of  the 
community  to  the  great  necesidtles  of  the 
whole  community."  Bloodgood  v.  BaUroad 
Co.,  18  Wend.  (N.  Y.)  9,  SI  Am.  Dec.  818. 
''Tba  TptoDet  view  of  the  right  ot  eminent 
domain  senns  to  be  that  it  is  a  right  be- 
longing to  a  sGveEeigntT  to  take  private 
pHverty  for  Its  own  pi^bllc  uses,  and  not 
for  those  of  another.  Beyond  that,  Qiere 
exists  no  necessity ;  wUdi  alone  Is  the  foun- 
dation of  the  right.'*  Kohl  r.  U.  8.,  fa  U.  Sw 
867.  23  L.  Ed.  449. 

[•]  If  die  particular  Improranent  or  use 
will  be  of  snfflcUlbt  benefit  to  the  people  of 
the  state  to  authorise  an  exercise  of  the 
powa>,  it  vrill  not  be  iwevented  by  the  fact 
Qiat  the  people  of  anotlier  state  will  also  be 
benefited.  GUmer  r.  Lime  Point,  18  CaL  229 ; 
Washington  Water  Power  Cla  t.  Waters,  19 
Idaho,  880,  116  PacL  682:  Colnmbos  Water- 
works Co.  V.  Long,  121  Ala.  24S,  2B  South. 
702.  It  was  nld  in  the  CallComla  case  that 
it  is  not  essential  that  the  use  or  benefit 
slionld  be  exclusive  fbr  the  petnfis  of  Uie 
state,  or  excluslvdiy  for  even  a  portion  of 
those  people;  "that  the  ooo^Aa  ot  California 
have  no  right  to  com^aJn  that  the  people  of 
Oregon  are  also  benefited  by  a  public  Im- 
provement;" and  that  totib  Improvement 
would  be  none  the  less  a  public  use  in  CaU- 
fomia  because  It  was  also  useful  elsewhoe. 
And  in  the  Idaho  case  It  was  said:  "Bat 
where  the  use  for  which  condemnation  is 
songSit  is  a  public  on  In  this  state,  and  will 
Bwve  the  dtisens  <^  this  state— their  de- 
mands, necessities,  and  iDdustries — the  fact 
that  it  may  Inddeotally  also  benefit  the 
dtlsens  and  Industries  of  a  neighbortog  state 
will  not  defeat  the  right  of  cwdooanation.'' 

There  is  some  conflict  In  the  aatboritlefl 
as  to  the  right  of  a  state  to  exercise  its 
power  fbr  the  benefit  ot  the  United  States 
govwnment  That  right  was  denied  in  Wch- 
igan.  Trombley  v.  Humphrey,  supra.  It 
was  iqitaeld  In  Oalifomla.  CUImw  v.  Lime 
Point,  supra.  But  It  was  oonoeded  In  the 
Michigan  case,  and  is  now  well  settled,  that 
for  Ita  own  purposes  the  general  govemmoit 
possesses  the  power  ot  oninent  domain  and 
may  acquire  land  by  condemnation  in  any 
state;  such  right  being  sustained  upon  the 
ground  that  property  required  for  the  pur- 
poses ot  the  national  government,  being  fw 
the  use  of  the  people  of  all  the  states,  is  as 
w^  for  the  use  of  the  people  of  tiiat  state 
where  It  Is  located.  1  Lewis  on  Bm.  Dom.  (3d 
Ed.)  i  808;  GoolVs  Const  Llm.  526;  Bed- 
dall  V.  Bryan,  14  Md.  444,  74  Am.  Dea  BBO. 
Tbe  Maryland  case  Involved  the  taking  of 
land  la  that  state  for  an  aqueduct  to  supply 
water  to  the  city  ot  Washington;  the  same 
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baring  been  autbortzed  not  only  by  aii  act 
of  Congress,  but  also  by  an  act  of  the  Legis- 
lature of  Maryland.  It  was  contended  that 
the  use  was  not  a  public  use  In  Maryland, 
and  an  elaborate  argument  was  made  upon 
that  proposition.  The  court  held  to  &e  con- 
trary, giving  as  one  of  Its  reasons  that 
Maryland  was  one  of  the  states  of  the  Union, 
and,  as  such,  "In  some  sense,  an  integral  part 
of  the  great  public.  Interested  In  and  con- 
stituting a  part  of  the  general  gorernment," 
and  could  therefore  lawfully  enact  the  stat- 
ute anthorlzlng  the  condemnation  proceed- 
ings. And  it  was  said  that  the  words  "pub- 
lic nse,"  In  the  provision  of  the  Constitution 
of  the  state  requiring  Just  compensatioQ  to 
be  made  for  property  taken  therefor,  "do 
not  mean  merely  a  use  of  the  government 
of  Maryland,  or  of  the  state  of  Maryland, 
and  its  Inhabitants  as  sud^  but,  in  our  opin- 
ion, they  embrace  within  their  scope  a  use 
of  the  goremment  of  the  United  States."  It 
was  also  said  in  the  case  that  by  its  ces- 
sion of  the  district  In  whidi  the  city  of 
Washington  was  situated  Maryland  had  not 
Intended  to  abandon  all  interest  In  that  dis- 
trict, and  therefore  the  relation  between  the 
district  and  the  state  was  more  Intimate  and 
close  than  that  which  it  bears  to  any  other 
state.  ^ 

It  will  be  noticed  that  in  the  cases  dted 
it  was  deemed  necessary  to  sustain  the  exer- 
cise of  the  power  that  the  particular  use 
have  some  substantial  relation  to  a  public 
purpose  and  the  pnblic  Interest  and  welfare 
of  the  state  wherein  the  land  to  be  taken  is 
located.  And  this  thought  runs  through  all 
the  cases  discuaslng  the  question  of  public 
use,  or  a  use  permitting  or  Justifying  the 
taking  of  private  property  by  eminent  do- 
main. That  is  true  In  the  case  of  In  re 
Townsend,  30  N.  T.  171,  upon  which  counsel 
for  defendant  In  error,  plaintiff  below, 
strongly  rely  In  support  of  the  Judgment 
That  case  demands  more  than  a  passing  no- 
tice, for  upon  the  fftcts  It  seems  to  us  to  be 
the  only  one  that  might  be  supposed  to  lend 
some  support  to  the  theory  upon  which  the 
right  of  condemnation  is  claimed  in  the  case 
at  bar.  It  does  not,  we  think,  support  the 
right  claimed  In  this  case,  for  the  statute 
authorizing  the  taking  was  upheld  on  the 
ground  tliat  the  Improvement,  a  canal  In 
New  Jersey,  served  the  state  of  New  York 
and  contributed  to  the  welfare  of  Its  people 
In  preelaely  the  same  way  that  It  benefited 
the  people  of  New  Jersey,  or  as  though  It 
had  been  built  within  the  limits  of  New 
York.  The  canal  company  was  incorporated 
in  New  Jersey  to  construct  a  canal  to  unite 
the  Delaware  river,  near  Easton,  in  the  state 
of  Pennsylvania,  with  the  tidewaters  of  the 
Passaic,  in  New  Jersey,  and  was  subsequent- 
ly authorized  to  continue  the  canal  to  the 
waters  of  the  Hudson,  at  or  near  Jersey 
City.  It  wae  declared  In  the  act  incorporat- 
ing the  company  that  when  comideted  the 
"canal  ibaU  forerer  thereafter  be  esteemed 


a  public  highway,  free  for  the  transportation 
of  any  goods,  commodities  or  produce  what- 
soever on  payment  of  tolls."  It  was  a  canal 
for  transportation  purposes.  At  the  outlet 
of  a  lake  situated  partly  in  .  New  York  but 
mostly  in  New  Jersey,  a  dam  was  built  by 
the  company  to  form  a  reservoir  as  a.  feeder 
for  the  canal,  and  thereby  some  of  the  land 
of  the  api>ellant  in  the  case  situated  on  tbe 
margin  of  the  lake  In  New  York  was  flooded. 
Bj  an  act  of  the  L^slature  of  New  York 
the  company  was  authorized  to  acquire  title 
to  any  land  injuriously  affected  the  dam 
or  reservoir  by  the  ajipolntmait  of  comnds- 
sloners  to  appraise  the  compensation.  The 
prlncii>al  question  In  the  case  was  whether 
the  taking  was  for  a  pnblic  use.  In  view  of 
the  fact  that  tbe  canal  itself  was  not  located 
within  the  limits  of  the  etate  of  New  York. 

A  few  quotations  from  the  opinion,  and 
also  from  the  oidnlon  of  one  Justice  who  dis- 
sented from  tiie  oonclualon  only  upon  other 
queetione  In  the  cas^  wUl  serve  to  show 
clearly  that  tbe  New  York  statute  was  sns- 
talned  on  the  ground  that  fbe  benefits  Accru- 
ing to  the  people  of  New  York  were  of  tbe 
same  character  as  though  the  canal  had  beoi 
constructed  within  tbe  limits  of  tbat  state. 
In  tbe  opinion  of  tbe  court  It  was  said:  "It 
does  not  follow,  because  the  canal  is  oat^ 
side  tbe  state  llmltaL  that  its  oonstmction 
and  maintenance  are  not  for  a  public  nae, 
within  tbe  meaning  of  our  ConsUtutlon.  If 
It  ware  within  our  limits,  what  are  tbe  pub- 
lic benefits  to  result  from  its  constracdon? 
Not  mer^  that  our  dtlsena  majr  use  it  for 
tianaportation  and  traveL  Providing  trans- 
portation to  market  and  facllltattng  Intes^ 
communication  are  some  of  the  pvbUc  pur- 
poses  of  such  bninorements ;  bat  communica- 
tion between  our  chief  dtles  and  tbe  produc- 
tive regions  wbidi  lie  outside  onr  state^  and 
Intercourse  with  those  who  dwell  tbwe,  are 
as  truly  objects  of  public  Interest  .and  advan- 
tage as  between  two  sections  of  the  state 
Itself.  Besides,  the  court  cannot  say  that 
the  Morris  Canal  does  not  ran  within  the 
reach  of  a  portion  of  our  own  dtizens,  and 
directly  aid  them  In  the  conduct  of  their  In- 
tercourse with  our  eastern  border,  or  tbe 
counties  along  the  Hndaon  rirar  to  wUeb  it 
runs." 

In  the  dissenting  (q)lnion  the  fact  is  re- 
ferred to  that  the  canal  terminates  directly 
opposite  the  dty  of  New  York,  "where  con- 
centrates, not  only  the  Internal  trade  and 
business  of  all  the  states  of  the  Union,  but, 
to  a  considerable  extent,  tbe  trade  and  com- 
merce of  the  whole  world.  ■•  ♦  •  SJvery 
avenue  opened  for  the  accommodation  of 
those  who  have  occasion  to  contribute  to  its 
augmenting  inland  trade,  or  facilitate  the 
transportation  of  the  vast  amount  of  mer- 
chandise which  is  disposed  of  within  its  lim- 
its, or  the  entrance  or  departure  of  those  wta& 
may  have  occasion  to  visit  or  to  leave  1^  la 
o£  paramount  importanca,  *  •  •  Sappose- 
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the  depot  of  the  Morris  Oanal  Gonq^anr  bad 
been  located  Immediately  across  and  adjola- 
Ing  the  boundary  line  of  the  state  of  New 
Jersey,  and  within  the  Umita  of  New  York, 
could  there  be  any  donbt  that  the  land  taken 
for  such  a  purpose  would  be  for  the  public 
use?  Most  certainly  there  would  not  It 
does  not,  then,  alter  the  case,  because  the 
Hudson  river  separates  the  termlnas  of  the 
canal  company  from  Immediate  connection 
with  the  state  of  New  York.  It  acconmio- 
dates  the  citizens  of  New  York  precisely  as 
much,  and  the  public  are  equally  benefited, 
and.  as  such,  Interested,  as  If  the  depot  was 
located  on  the  opposite  side  of  tbe  liver.  and 
It  is  quite  as  much  for  the  public  use."  Ref- 
erence Is  made  In  both  opinions  to  the  rail- 
roads of  other  states  which  are  authorized  to 
construct  a  part  of  the  line  In  New  York. 
And  the  right  of  condemnation  appears^  we 
think,  to  hare  been  sustained  on  tbe  same 
ground  and  for  the  same  reason  that  the 
right  of  a  railroad  ocnnpahy  Is  sustained 
whose  road  is  mainly  in  another  state,  to 
condemn  land  in  tlie  state  for  a  part  of  the 
line  or  terminal  station  budde  tiie  state  Um- 
ita.  Throughout  bqth  opinions  the  principle 
Is  recognlxed  that  tlw  terai  "public  ns^  to 
onutection  with  emlnrat  domain  has  refer- 
ence to  the  state  ot  goreramaat  within  whose 
territorial  limits  Is  sltnated  the  land  pro- 
posed to  be  takoi,  and  by  wboae  antliority 
the  same  most  be  taken,  If  at  alL  And  that 
principle  Ss,  we  think,  to  be  deduced  from 
all  tbe  authorities,  although  dtsttncOy  stat- 
ed In  but  few,  for,  as  above  suggested.  In 
erery  cue  wbne  the  nse  as  a  jnatlOcatlon 
Cot  tbe  i^ooeeding  has  been  Questioned,  the 
inqnizy  In  that  respect  haa  besn  oonflned  to 
tiu  Interest  and  welfkre  of  the  state  or  sor- 
erelgnty  within  whose  limits  or  Jurisdiction 
tbe  land  sought  to  be  eondenmed  Is  SMated. 
This  does  not  mean  the  interest  or  welfare 
d^MSident  upon  or  aflfected  by  develo^nent 
and  gzowOi  in  another  state.  In  the  ease 
dted  and  quoted  from,  tbe  benefit  to  tbe 
pet^e  of  New  York  btid  snfilGlent  to  support 
condemnation  was  not  the  Interest  or  ad- 
Tantage  to  be  derived  from  the  upbuilding 
of  tbe  tndnstrles  or  dereloimieDt  of  the  re- 
sources of  fbK  neighboring  state  of  New  Jer- 
sey, but  the  benefit  to  arise  directly  from  serr- 
Ice  rendered  in  the  (iteration  of  the  canal. 
Tbe  canal  Its^  would  aexn  tbe  people  of 
New  Yoi^  and  was  Ouxeton  held  to  be  a 
public  nse  In  and  of  that  stata 

In  Lewbi  <nk  Bmlnoit  Domain,  It  is  said: 
"The  public  use  for  which  property  may  be 
taken  is  a  public  use  within  the  state  from 
which  tbe  power  lb  derived."  Section  810. 
Tbe  Supreme  Court  of  Alabama  ssj:  "It 
seems  to  be  an  admitted  fact  generally  that 
the  power  Inheres  In  a  state  for  domestic 
uses  only,  to  be  exerdsed  for  the  benefit  of 
its  own  people,  and  cannot  be  extended  mere- 
ly to  promote  the  pnbllc  uses  of  a  foreign 
stata"    But  it  was  held  that  the  ztght  Is 


not  to  be  denied  where  pnbllc  uses  are  sub- 
served in  the  state  granting  condemnation, 
because  In  connection  therewith  public  uses 
in  another  state  may  likewise  be  promoted. 
And  tbe  principle  was  applied  In  favor  of  a 
corporation  engaged  In  supplying  water  to 
two  dtles  In  Alabama  and  to  one  dty  in 
Georgia;  the  court  saying:  "While  a  state 
will  take  care  to  use  this  power  for  the 
benefit  of  Its  own  people,  It  will  not  refuse 
to  exercise  It  for  such  purpose  because  the 
inhabitants  of  a  neighboring  state  may  in- 
ddeutally  partake  of  the  fruits  of  its  exw- 
dse."  Columbus  W.  W.  Co.  t.  Lobg,  121 
Ala.  216,  26  South.  702. 

In  the  Idaho  case  of  Washington  Water 
Power  Co.  v.  Waters,  19  Idaho,  086,  608,  115 
Pac.  682,  686,  above  dted.  the  same  doctrine 
was  stated,  and  while  the  fact  that  another 
state  mlgbt  be  inddentally  benefited  was  not 
deemed  sufficient  to  deny  condemnation  for 
an  improvement  which  would  be  a  public 
use  In  Idaho,  it  was  said:  "Condemnation 
could  evidently  not  be  had  In  this  state 
for  the  purpose  alone  of  serving  a  public 
use  In  mother  slate."  See.  also.  Walbridge 
r.  BoUnson.  22  Idaho,  236,  126  Pac  812. 
Tlie  same  prindple  la  suggested  In  the  recMit 
case  of  Thayer  v.  California  Devet<vment  Oo. 
(CaL)  128  Pac  21,  where  It  was  said  as  to  a 
water  or  irrigation  company  diverting  water 
In  Gallfomla,  conducting  it  into  Mexico  and 
back  again  into  California:  "Tbe  tact  ttiat 
that  company  is  carrying  m.  a  pnbllc  serv- 
ice In  Mexico  and  baa  devoted  some  water 
to  public  use  there  does  not  affiect  the  wator 
carried  Into  the  United  States  nor  tbe  char- 
acter of  tlie  use  theratf  In  GaUfOmla."  And, 
thouflA  it  was  not  a  omdemnation  case,  but 
oats  involving  the  Question  whether  the  com- 
pany had  appropriated  and  was  engaged  In 
conducting  water  In  Its  canal  or  canals  tor 
public  use,  it  was  said  that  the  company  in 
California  did  not  possess  the  power  of  em- 
inrat  domain. 

It  Is  said  In  NidK^  oa  tbe  Power  of  Efanl- 
nent  Domain:  "It  has  been  intimated  that 
one  state  cannot  condemn  property  wltUn 
Its  limits  for  the  use  of  another  state  (dtlng 
Kohl  r.  IT.  S.,  supra),  and  a  taking  for  such 
a  purpose  has  never  received  tbe  sanction  of 
the  courts."  Section  22.  In  the  same  sec- 
tion, Townsend's  Case,  supra,  Is  rtferred  to 
as  fumlsblng  no  exception  to  tbe  proposi- 
tion; tile  tutbOT  seyinc  that  tbe  statute  oon- 
sidered  in  that  case  mm  sustained  on  tlie 
ground  that  the  canal  was  at  great  benefit  to 
New  York  as  well  as  New  Jersey,  and  "if 
tills  feature  bad  been  lacking  tbe  decision 
would  probably  have  been  otherwise  as  there 
would  have  been  no  use,  public  to  New  York, 
to  be  subserved."  It  Is  also  well  settled 
that  a  state  cannot  take  or  authorize  the 
taking  of  property  or  rights  4n  property  sit- 
uated In  another  state.  Nichols  on  Em.  Dom. 
1 19: 1  Lewis  on  Em.  Dom.  (3d  Bd.)  |  386;  10 
Bncy,  Ife  (2d  Ed.)  1061;  Crosby  t.  Hanover, 
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36  N.  H.  404 ;  n.  S.  T.  Ames,  1  Woodb.  &  M. 
76,  Fed.  Gas.  No.  14,441;  lU.  State  TruBt  Co. 
V.  St  Loulfl  T.  M.  &  S.  Ry.  Co.,  208  111.  419, 
70  N.  B.  357.  "One  state  cannot  expropriate 
for  Its  public  purposes  property  wltbin  the 
territory  of  another  state."  McCarter  v. 
Hudson  W.  Co.,  70  N.  J.  Eq.  695,  717,  65  Atl. 
489.  408,  14  L.  E.  A.  (N.  S.)  197,  207,  118 
Am.  Bt  Bep.  754,  774,  10  Ann.  Cas.  116,  125. 
"The  question  has  arisen  whether,  by  virtue 
of  the  right  of  eminent  domain,  one  state 
can  take,  or  subject  to  public  use,  land  in 
another  state,  and  the  decisions  have  natural- 
ly been  against  such  a  power."  Holyoke  W. 
P.  C6.  V.  Conn.  R.  Co.,  62  Conn.  570,  675; 
B.  c.  (C.  C.)  20  Fed.  71,  79. 

[18]  The  principles  above  stated  seem  to 
have  been  recognized  by  the  trial  court  In 
this  case,  if  we  may  refer  to  a  Quotation  from 
the  opinion  of  the  learned  Judge  found  in 
the  brief  of  counsel  for  defendant  in  error, 
for  the  gronnd  of  the  decision  seems  to  have 
been  that  the  proposed  irrigation  of  the 
lands,  which  lie  Just  over  the  line  of  this 
state  In  the  state  of  Colorado,  will  be  of 
material  benefit  to  a  considerable  part  of  the 
Inhabitants  of  a  section  of  this  state,  since 
It  may  lead  to  the  growth  of  towns  and  the 
creation  of  new  channels  for  the  employment 
of  capital  and  labor.  And  counsel  argue 
that  such  a  benefit  is  sufficient  In  the  part 
of  the  opinion  of  the  trial  court  found  quoted 
in  the  brief  it  was  said  that:  "The  court  will 
take  Judicial  notice  of  the  fact  that  the  city 
of  Cheyenne  and  several  Incorporated  towns 
of  Wyoming  are  located  so  near  the  lands, 
which  it  is  proposed  to  irrigate,  that  such 
lands  may  be  considered  tributary  thereto, 
and  that  the  development  and  settlement  of 
these  lands  would  be  of  considerable  benefit 
to  the  citizens  of  thia  state  residing  in  said 
city  and  towns.  It  may  be  that  In  the  future 
a  town  may  be  located  within  the  state  of 
Wyoming,  and  within  but  a  few  hundred  feet 
of  theee  lands,  and  even  should  such  town, 
or  the  Immediate  trading  point  for  the  future 
settlers  upon  these  lands,  be  located  within 
the  state  of  Colorado,  ttie  central  trading 
point  for  wholesale  purposes,  and  for  the 
larger  vnints  of  the  settlers  of  these  lands, 
would  be  the  dty  of  Cheyenne.  Therefore 
It  cannot  be  said  that  the  nltlmate  purpose 
of  the  exercise  of  eminent  domain  in  this 
case  would  not  result  In  benefit  to  the  people 
of  liilB  state.  Unqnestlonably,  the  develop- 
ing and  settling  of  several  miles  of  the 
northern  portion  of  Oolorado,  immediatel7 
adjacent  to  Wyoming,  would  be  of  great 
benefit  to  the  dtisnia  living  Just  over  the 
Une  in  Wyoming."  This  line  of  argument  la 
not  without  some  force;  hut  we  Uiink  It  dls- 
r^rds  or  misconceives  the  theory  of  pnbllc 
interest  sni^rUng  the  aerdse  of  eminent 
domain  for  Irrigation  works  or  the  Irrigation 
of  land,  and  would,  in.  dfect,  If  sostalned, 
permit  the  exerdae  of  eminent  domain  in 
this  state  bj  the  state  of  Colorado,  or  any 


other  state,  for  Its  own  uses  and  purposes. 

We  are  not  required  In  this  case  to  dis- 
criminate between  a  public  use  and  a  private 
use  with  reference  to  the  taking  of  property 
under  the  power  of  eminent  domain,  for, 
whether  our  Constitution  is  to  be  understood 
as  authorizing  such  taking  for  a  use  dis- 
tinctively private,  as  distinguished  from  a 
public  use,  when  the  purpose  thereof  la  ir- 
rigation, or  as  declaring  that  any  taking  fbr 
Irrigation  purposes  Is  for  a  public  use,  It 
clearly  authorizes  a  taking  for  such  purpose. 
It  Is  provided  In  the  Constitution  as  follows: 
"Private  property  shall  not  be  taken  for 
private  use  unless  by  consent  of  the  owner, 
except  for  private  ways  of  necessary,  and 
for  reservoirs,  drains,  flumes,  or  ditches  on 
or  across  the  lands  of  others  for  agricultural, 
mining,  milling,  domestic  or  sanitary  pur- 
poses, nor  in  any  case  without  due  compen- 
sation." Article  1,  {  82.  "Private  property 
Ediall  not  be  taken  or  damaged  for  public  or 
private  use  without  Just  compensation."  Ar- 
ticle 1,  I  33.  It  was  said  in  Washington, 
referring  to  a  provision  like  that  contained 
In  section  32:  "Here  Is  an  inference  so  strong 
as  to  amount  almost  to  an  aflirmatlve  dec- 
laration that  private  property  may  be  takea 
for  private  use  when  the  use  Is  confined  to 
the  purposes  enumerated  in  the  provision, 
one  of  which  Is  ditches  on  or  across  the  land 
of  others  for  agricultural  purposes;  and  it 
Is  no  strained  construction  of  the  provision 
to  say  that  this  Includes  ditches  for  Irri- 
gation purposes.  In  view  of  the  vast  extent 
of  arid  land  within  our  state  and  the  bene- 
fits of  Irr^tlon  thereto  In  the  increase  of 
its  productiveness  and  value.  The  very 
thought  of  agriculture  In  connection  vrith 
this  vast  arid  portion  of  our  state  suggests 
Irrigation  In  connection  therewith."  State  t. 
Sup^ior  Court,  59  Wash.  621,  110  Pac.  429, 
140  Am.  St  Bep.  893.  It  Is,  however,  prop* 
er  that  we  consider  the  use  for  such  a  pur- 
pose in  its  relation  to  the  necessities  and 
welfare  of  the  state,  to  ascertain  the  reason 
for  the  provid(m  found  In  section  32  and 
what  was  thereby  Intended  to  be  accomplish- 
ed, or  what  interest  of  the  people  was  Intend- 
ed to  be  served,  for  it  Is  not  to  be  supposed 
that  the  intention  or  purpose  was  to  take 
the  property  of  one  and  give  It  to  anotbor, 
even  upon  the  payment  of  J  oat  compensation, 
without  some  puUle  necessity  or  advantage. 
Nor  Is  It  to  be  supposed  dat  It  was  Intended 
to  authorize  a  taking  for  private  use,  wtaldi 
would  not  be  a  public  use  when  participated 
in  by  all  or  many  who  conld  and  might  d^ 
sire  to  be  accommodated  by  the  proposed  rea- 
OToir,  flume,  or  dltdk  If  a  reservoir,  or 
ditch  constructed  for  Irrigation  purposes  and 
to  farntoh  vniter  to  any  who  might  apply 
therefor  within  the  district  proposed  to  be  ir- 
rigated would  not,  when  considered  as  a  pub- 
lic use,  anthorise  a  talcing  of  pn^rty  in  this 
state,  such  taking  would  not  be  antlunffiEea 
for  a  private  use  covoli^  the  same  dlstri^ 
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In  tblB  reject  under  the  constitutional  pro- 
rlalmuf  aAirewld  thsxts  Is  no  difference  be- 
tween  a  public  use  and  a  private  use.  A 
private  nse  for  any  of  the  purposes  mention- 
ed In' section  33  Is  given  the  same  force  and 
effect  as  a  public  use,  and  no  greater.  In 
State  v.  Superior  Court,  supra,  the  court 
say:  "We  have  quoted  the  constitutional 
provision  which  clearly  Indicates  that  prop- 
erty nuty  be  taken  under  the  power  of  eminent 
domain  for  certain  enumerated  private  uses, 
among  which  are  ways  for  ditches  for  agri- 
cultural purposes.  While  this  provision  In 
terms  seems  to  give  the  power  for  private 
use,  it  was  evidently  adopted  upon  the  the- 
ory that  the  public  would  be  suffldently  bene- 
fited by  the  taking  for  such  a  purpose  to  war- 
rant the  taking;  that  is,  though  It  be  seem- 
IngUr  called  a  private  use  by  these  words  of 
the  Constltuttott,  It  is  also  In  effect  a  public 
use  In  view  of  the  necessities  of  a  state  like 
ours  having  vast  areas  of  arid  land."  Even 
wltbout  such  constitutional  provl^on  the 
taking  of  land  for  an  Irrigating  ditdi  In 
the  Western  states  where  the  lands  are  arid 
or  aemlarid  has  been  upheld  as  for  a  pub- 
llB  use,  regardless  of  the  number  of  acres  or 
dlsUnct  tracts  or  farms  to  be  Irrigated  or 
the  number  of  Independent  owners,  such 
takhns  being  held  permissible  for  the  purpose 
of  irrigating  land  own^  by  a  single  Individ- 
uaL  Oury  t.  Goodwin.  3  Aria.  285,  26  Pa& 
an:  Nash  T.  Clark,  2T  Utah,  1S8,  75  Pac. 
3T1«  1  li.  IL  A.  (M.  S.)  208,  lOX  Am.  Bt  Bep. 
S53,  1  Ann.  Gas.  800;  Clark  t.  Nash,  198  U. 
&  3(0.  25  BuPk  Ct  OT6,  48  L.  Ed.  1085,  4 
Ann.  Cas.  U71;  raUbrook  Irr.  DIst  v.  Brad- 
lej,  m  U.  8.  11%  17  Sup.  Ot  56.  41  li.  Bd. 
888^ 

[11]  What,  tboi,  we  InQolre,  Is  the  public 
DecessUy*  b^ieflt,  or  advantage  that  instifles 
tbe  taking  of  land  for  an  Irrlgatlnc  dltdi 
or  other  Irrigation  woAsT  Mr.  BUnney.  In 
bis  work  on  Xrrlgatkm  and  Watex  B^hta* 
says  that  the  reclamation  of  lands  In  the 
Western  slates  has  been  declared  a  public 
use,  In  tbe  aid  of  which  the  right  of  eminent 
domain  may  be  exercised,  upon  the  theory 
that  although  it  may  benefit  the  Individual 
directly;  tiie  Indirect  benefit  to  the  general 
public  is  greater  by  permitting  the  upbuild- 
ing and  settlement  of  the  country."  Volnme  2 
(9d  Ed.)  i  1068.  And  again,  referring  to 
the  Une  of  authorities  as  to  what  constltuteB 
a  pnbllc  use,  holding  that  a  private  Individu- 
al OK  cwporatlon  may  condemn  rights  of  way 
tox  ditches  when  the  sole  use  of  the  water 
is  by  the  individual  or  corporation,  that  au- 
thor says:  "This  is  upon  the  theory  that 
tbe  ph^cal  and  diniatic  conditions -of  the 
state  are  audi  that  the  promotion  of  any 
great  industry,  such  as  Irrigstion,  «  *  • 
]■  of  snffldent  Importance  in  tiie  upbuilding 
of  the  country  and  the  developing  of  its 
natural  resources,  that  such  a  use  is  a  public 
benefit  to  tbe  community  at  large,  and  there- 
flwe  U  is  a  puldlc  us^  eren  if  the  more 


direct  benefit  Is  to  a  private  Indivldital  or 
corporation."  Id.  §  1069.  Speaking  on  this 
question,  another  author  refers  to  the  fact 
that,  where  the  state  is  dependent  foV  its 
prof^>^ty  on  the  irrigation  of  its  arid  lands 
as  a  whole.  It  is  held  immaterial  wh^her 
one  or  many  proprietors  are  benefited  by  a 
[tartlcular  enterprise.  Nichols  on  Em.  Dom.  | 
253.  And,  referring  to  tbe  case  of  Fallbrook 
Irr.  Dlst  V.  Bradley,  supra,  it  is  said  that 
the  court  rested  its  dedslou  on  tbe  ground 
that  in  a  state,  like  California,  embracing 
millions  of  acres  of  arid  lands  which  when 
left  in  their  original  condition  would  presoit 
an  effectual  obstacle  to  the  advance  of  a 
large  portion  of  the  state  In  material  wealth 
and  prosperity.  Irrigation  thereof  would  ben- 
efit the  public  of  the  whole  state,  and  was 
therefore  a  public  use.  Id.  |  2SZ.  In  the 
case  so  referred  to,  Ur.  Justice  Peckham, 
delivering  the  opinion  of  the  court,  said  on 
this  subject:  "While  the  consideration  that 
the  work  of  Irr^ation  most  be  abandoned  If 
the  use  of  the  water  may  not  be  held  to  be  or 
constitute  a  public  use  is  not  to  be  regarded 
as  conclusive  in  favor  ot  such  use,  y^  that 
tact  is  in  this  case  a  most  important  con- 
sideration. MtlilonB  of  acres  of  land  other- 
wise cultivable  must  be  left  in  their  present 
arid  and  worthless  condition,  and  an  effectual 
obstacle  will  therefore  remain  In  the  way 
of  the  advance  of  a  Urge  portion  of  the  state 
in  material  wealth  and  proqwrtty.  To  Ir- 
rigate and  thus  bring  into  ci^vation  these 
large  masses  of  otherwise  worthless  lands 
would  seem  to  be  a  pbUlc  purpose  and  a 
matter  of  public  intovst,  not  confined  to 
the  landowners,  or  even  to  one  section  of 
the  state." 

In  the  case  of  Nash  t.  Clark,  supra,  tbe 
Supreme  Court  of  Utah  sustained  tlie  right 
of  eminent  domain  in  cases  of  this  etaaracter 
sidely  on  the  ground  that  the  Irrigation  of 
the  arid  lands  of  tbe  state  Is  a  public  boiefit 
Tbe  court,  speaking  by  Afr.  Justice  McCarty, 
say:  "In  view  of  the  physical  and  dhnatic 
conditions  In  this  state,  and  In  tbe  light  of 
the  history  of  the  arid  West,  which  shows 
tbe  marvdous  results  accomplislied  by  ir- 
ration,  to  hold  that  the  n4e  of  water  for 
Irrigation  is  not  In  any  sense  a  public  use, 
and  thereby  place  it  within  the  power  of  a 
few  individuals  to  place  insurmountable 
barriers  In  the  way  of  the  future  welfare 
and  prospwity  of  tbe  state,  would  be  giving 
to  tbe  term  'public  use'  altogether  too 
strict  and  narrow  an  Interpretation."  Tbe 
case  was  afflrmed  by  the  Supreme  Court  of 
the  United  States.  Clark  v.  Nash,  supra. 
The  rule  of  that  case,  that  private  enterprise 
may  constitute  a  public  use,  is  summarized 
in  Wiel  on  Water  Rights  (2d  Ed.)  f  263,  as 
follows:  "The  situation  of  a  state  and  the 
possibilities  and  necessities  for  the  success- 
ful prosecution  of  various  industries,  and 
peculiar  condition  of  soU  or  climate  or  other 
pecullarltlee,  being  general,  notorious,  and 
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admowledged  In  Um  state  so  as  to  be  Judi- 
cially known  and  exceptionally  familiar  to 
tbe  conrts  wltliout  Inrestlgatlon,  such  con- 
ditltms  justify  a  state  court  in  upholding  a 
statDte  authortatng  tlie  taking  of  another's 
private  pnverty  by  one  Indiridaal  for  his 
own  enterprise,  where  It  beUeres,  by  rea*on 
of  the  ebove^  that  sach  a  taking  will,  through 
Its  contribution  to  the  growth  and  prosper- 
ity of  the  state,  constitute  a  public  benefit, 
and  the  Supreme  Court  of  the  United  States 
will  follow  the  decision  of  the  state  court  in 
such  a  case." 

Stating  the  reason  and  the  necessity  caus- 
ing the  enaetment  of  statutes  ami  the 
adoption  of  tbe  rule  In  the  other  arid  land 
states  permitting  the  exercise  of  eminent 
domain  for  the  purposes  of  irrigation,  and 
ai^lyiiV  the  rule  In  Nebraska,  the  Supreme 
Court  of  that  state  say':  "Nor  were  the  con- 
dlttous  surrounding  the  people  of  the  Pad- 
flc  states,  when  the  foundation  was  laid  for 
the  body  of  their  laws  upon  the  subject, 
nuterlally  different  from  tibose  which  to- 
day confront  the  western  half  of  our  own 
state  We  behold  what  was  but  yest^iday 
the  public  domain,  occupied  to  the  western 
limit  of  the  rain  belt,  so  called,  and  setOers 
eagerly  seeking  for  homes  in  the  semlarld 
r^on  beyond  We  behold  thousands  of 
acres  of  fertile  land  In  the  valleys  of  the 
Platte^  the  Lonps«  the  Elkhorn,  and  the  Re- 
publican rivers,  practically  worthless  under 
existing  conditions  for  the  purpose  of  agri* 
culture,  but  which  by  application  ol  the 
waters  of  those  streams  may  be  made  most 
producttve,  thus  not  only  supporting  the 
rapidly  increasing  population  of  that  re- 
gion, but  adding  largely  to  the  wealth  and 
roateriai  prosperity  of  the  state.  That  an 
undertaking  so  important  can  be  prosecuted 
alone  through  the  agency  of  tbe  state  none 
can  doubt  The  reclanutton  of  a  region  so 
vast,  equal  in  extent  to  more  than  one  state 
of  the  Union,  Is  surely  a  legitimate  function 
of  government  And  the  exercise  of  tbe  re- 
serve power  of  the  state  In  the  promotion  of 
an  enterprise  so  beneficial  Is  not  even  In  a 
technical  sense  violative  of  the  restrictive 
features  of  tbie  Constitution."  Paxton  ft 
Hershey  Irr.  Co.  v.  Farmers'  &  Merchants* 
Irr.  Co.,  45  Neb.  884,  64  N.  W.  S43,  29  L.  B. 
A.  863,  SO  Am.  St  Rep.  S86. 

So  in  the  Washington  case  above  dted 
(State  T.  Superior  Court)  It  is  said:  "The 
benefit  to  the  public  which  supports  tbe  ex- 
ercise of  the  power  of  emlnrat  domain  for 
purposes  of  this  character  Is  not  public 
service,  itut  it  the  development  of  the  re- 
tources  of  the  9tate,  and  tbe  Increase  of  its 
wealth  generally,  by  which  Its  citizens  Inci- 
dentally reap  a  benefit  Whether  such  de- 
velopment and  Increased  wealth  comes  from 
tbe  efTort  of  a  single  Indlvldnal.  or  the  unit- 
ed efforts  of  many,  in  our  oplidon  does  not 
change  the  principle  apon  which  this  right 
of  eminent  domain  resta." 


X^ressions  dmllar  to  those  contained  In 
the  cases  ahoTO  quoted  from  are  fbnnd  in  all 
the  cases  relating  to  the  exercise  of  the 
power  of  oulnent  domain  for  ri^ts  of  way 
for  Irrigating  ditches,  whenever  stating  the 
principle  upon  which  the  emdse  of  Uiat 
power  for  sudi  purpose  rests.  In  none  Is 
the  exerdse  of  the  power  for  mcb  a  purpose 
based  upon  the  necessities,  or  the  physical 
and  climatic  conditions,  of  another  state. 
But  it  is  founded  upon  the  oonditlonB  and 
necessities  of  the  state  where  tbe  power  Is 
to  be  exercised  And  that  is  true  also  as  to 
other  purposes  more  or  less  analogous. 
Where  the  d^velopmmt  of  ndnes  is  held  to 
be  a  public  use^  it  Is  because  of  the  puMlc 
necessity  of  develoi^g  the  mining  resources 
of  the  state  and  tbe  poUlc  benetlt  resulting 
from  such  deveIoi»nent  Dayton  Mln.  Ca  v. 
Seawell,  11  Ner.  804;  Butte,  etc.,  Ry.  Co. 
V.  Montana  U.  Ry.  Co.,  10  Mont  604,  41  Pac. 
232,  31  U  R.  A.  298,  60  Am.  St  R^  006. 
The  building  of  grain  elevators  was  held  io 
be  public  use  In  Minnesota  on  the  ground 
of  public  necessity  In  view  of  tbe  magnitade 
of  the  agricultural  Interests  of  that  state. 
Stewart  v.  Great  Nor.  Ry.  Co.,  66  Minn.  617, 
68  N.  W.  208,  S3  L.  B.  A.  427.  And  in  sus- 
tatnlng  a  statute  as  a  prciper  exercise  €t  the 
power  of  eminent  domain,  which  authorised 
the  taking  of  a  right  to  flow  land  for  mill 
purposes  without  the  landowner's  consoit, 
but  upon  making  due  compensation  to  be  as- 
sessed in  a  proceeding  provided  for  that  pur- 
pose, the  court  referred  to  the  Interest  of 
the  state  In  the  Improvement  of  her  water 
powers  and  the  prosperity  arising  to  tbe 
state  from  the  development  of  those  natural 
resources.  The  court  said:  "No  state  of  the 
Union  is  more  interested  than  ours  in  the 
Improvement  of  natural  advantages  for  tbe 
application  of  water  power  to  manutectnr- 
Ing  purposes.  *  •  *  The  present  pros- 
perity of  the  state  is  largely  due  to  what  has 
already  been  done  towards  develoi^g  these 
natural  advantages."  And  again:  "TSie 
business  of  manufacturers  and  mechanics  in 
this  state  is  largely  dependent  on  tbe  use 
of  the  water  power.  To  create  a  water 
power  in  a  large  stream  sufficient  for  manu- 
facturing on  an  extensive  scale,  it  is  general- 
ly necessary  to  dam  the  water  in  the  stream 
Itself,  and  also  to  raise  and  retain  it  In 
natural  or  artificial  reservoirs  connected  with 
the  stream.  *  *  *  In  most  cases,  to  do 
this,  the  right  to  flow  the  land  of  numerous 
proprietors  must  be  obtained;  and  an  Indi- 
vidual, or  a  few  individuals,  might  defeat  or 
greatly  embarrass  the  whole  enterprise  by 
an  unreasonable  and  obstinate  refusal  to 
part  with  this  right  In  such  a  case  can  it 
be  doubted  that,  to  remove  this  obstacle  to 
a  great  public  improvement,  in  which  large 
numbers  are  Interested,  would  be.  in  the 
language  of  the  Constitution,  'for  ^e  bene- 
fit and  welfare  of  the  state,'  and  that  a  pri- 
vate right  taken  fbr  t3iat  purpose  would  be 
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taken  for  a  pabVe  nae  ^thlo  tbe  legal 
meaning  of  that  term.**  Qttmt  Falls  Mtg. 
Co.  V.  Feniald,  47  N.  H.  444. 

Tbe  Irrigation  of  land  In  a  neighborlDg 
atate,  and  eo  also  the  building  of  a  rail- 
road in  that  state,  or  tbe  development  of  its 
mines  or  other  natural  resources,  may  no 
doubt  result  in  some  benefit  to  the  people  of 
this  state,  but  only  In  tbe  general  way  that 
one  state  Is  benefited  by  tbe  growth  In  to- 
dustrlal  activities,  population,  and  wealth 
of  an  adjoining  state,  or  even  of  a  more 
distant  state  or  the  nation  at  large.  To  ac* 
cept  that,  however,  as  a  sufficient  reason  for 
taking  land  in  tUs  state  under  the  power 
of  eminent  domain,  if  for  the  purpose  of  ir- 
rigation, would  not  tend  to  advance  the  in- 
terest of  this  state  in  the  reclamation  and 
cultivation  of  Its  lands,  or  the  devel<vmait 
of  its  natural  resources,  but  the  effect 
miglit  be  entirely  tbe  reverse,  and  it  would 
abandon  tbe  principle  upon  which  the  right 
to  exKGlse  the  power  for  Irrigation  and 
otbex  analogous  purposes  has  been  assert- 
ed and  maintained.  The  headgate  and  ditch 
by  which  water  for  agricultural  purposes  Is 
diverted  and  distributed  la  not  tbe  nae  for 
which  land  required  for  a  right  of  way  is 
taken;  the  use  authorizing  sucii  a  taking  is 
the  application  of  the  water  to  the  land. 
Tbe  use,  whether  public  or  private,  there- 
fore occurs  where  the  water  is  applied; 
that  is,  where  tlia  land  to  be  irrigated  Is  lo- 
cated. If  located  In  another  state,  tbe  use  is 
tber^  and  that  use  must  support  tbe  ex- 
orcise of  eminent  domain  for  a  rl|^t  of 
way  for  the  ditch,  If  it  Is  to  be  supported. 
Since  in  this  case  it  appears  that  no  land 
in  this  state  will  xeoetve  for  its  reclamation 
or  cultivation  any  of  the  water  to  be  diverted 
or  distributed  by  means  of  the  ditch,  but 
tbe  water  Is  to  be  entirely  devoted  to  the 
irrlgatl<ni  ot  land  in  another  state,  the  use 
will  be  In  and  for  that  state — for  its  uses 
and  purpoaesh  and  not  in  tbls  state  or  for 
any  of  its  purposes.  The  principle  above  dis- 
cussed, that  the  poww  of.  eminent  domain 
will  be  exwdaed  by  a  state  for  Its  ovm 
purpoees,  and  not  for  ttte  use  of  another 
atatek  seems  therefore  to  be  ajvllcablei 
<^euly  tbe  state  of  Colorado  cannot  ex- 
ercise tbe  power  In  this  state,  uid  any  an* 
ttaority  conferred  by  Us  laws  to  do  so  would 
be  TtM,  for  it  is  fundamental  that  the  sov- 
KeigntT  of  any  fovemmoit  Is  limited  to 
parsons  and  property  within  tbe  territory  It 
controls.  Nichols  on  Em.  Dom.  19;  Tr<»n* 
blcgr  Humphrey^  supra;  Oosby  r.  Han- 
OTOT,  86  N.  H.  404;  1  Lewis  on  Bm.  Dom. 
iSdEd.)  {386. 

While  this  state  may  be  Interested  and 
eren  Indirectly  benefited  in  the  manner 
above  indicated  by  the  reclamation  and  set- 
tlement of  lands  In  anothw  states  it  would  be 
dlfilcutt,  we  think,  to  ui^d  the  exercise  of 
emlDcnt  domain  in  this  state  on  tbe  ground 
that  soch  reclamatioa  and  settlemoit  in 


another  state  is  a  necessity  tit  the  govern- 
ment of  this  state,  In  view  of  the  fact  that 
within  its  own  boundaries  and  in  all  parte 
of  the  state  there  are  vast  areas  yet  unculti- 
vated capable  of  irrigation  and  reclamation. 
And  this  power  of  eminent  domain  Is  found- 
ed upon  the  law  of  necessity,  for  "no  gov- 
ernment," says  Judge  Cooley,  "could  perpet- 
uate Ite  existence  and  further  the  prosperity 
of  Its  people,  If  tbe  means  for  the  exerdae 
of  any  of  ite  soverelgu  powers  might  be 
withheld  at  the  option  of  individuals."  That 
eminent  Jurist  further  says  that  the  power 
to  approiviate  must  in  any  case  be  justi- 
fied and  limited  by  the  necessity;  "and 
whenever  In  any  instance  the  government 
or  Ite  officials  shall  attempt  to  seize  and  ap- 
propriate that  which  cannot  be  needful  to  tbe 
due  execution  of  ite  sovereign  powers  or  the 
proper  discbarge  of  any  of  lU  public  func- 
tions, the  same^  means  of  resistance  and  le- 
gal redress  are  open  to  tbe  owner  that  would 
be  avaltable  In  case  of  a  like  sdmre  by 
lawless  Indlvidnals."  Tnxnbl^  t.  Hum- 
phrey, supra. 

It  is  not  necessary  to  rest  our  conclusion 
alone  upon  a  consideration  of  these  general 
prtadi^es,  though  we  would  feel  content  to 
do  so,  in  the  absence  of  authority  upon  the 
precise  queistion  here  presented.  With  the 
exception  of  the  statonent  found  In  the  opin- 
ion In  Thayer  v.  California  Development  Co., 
supra,  to  the  effect  that  a  public  use  in  Mex- 
ico of  water  appropriated  and  diverted  in 
California  would  not  authorize  the  exercise 
of  eminent  domain  In  Gallfomia,  the  spedflc 
question  as  to  the  right  to  condmn  land  In 
one  state  for  a  dltdi  to  irrigate  land  In  an- 
other state  does  not  seem  to  have  been  de- 
cided or  considered  by  any  court,  aUhong^ 
we  think  the  various  Judicial  expressions  and 
Intimations  are  all  against  sntA  a  right  But 
the  question  as  relating  to  other  uses  of  the 
water  of  natural  streams  has  been  considered 
and  the  right  to  take  land  in  one  state  under 
tbe  power  of  eminent  domain  ttit  an  enter- 
prise or  use  In  another  state  has  been  de- 
nied by  the  courts  of  tbe  state  wherein  the 
land  was  located.  We  refer  to  cases  arising 
under  the  so-called  "MiU  Acta"  Those  sta^ 
ntes,  and  the  provislims  made  by  tJiou,  are 
too  familiar  to  require  extended  explanation. 
It  is  sufficient  to  say  that  the  purpose  thereto 
is  the  tficouragement  of  mills  by  authorising 
Uieir  owners  to  »ect  a  dam  or  dams  and 
thereby  overflow  the  lands  of  other  persons, 
by  paying  such  damages  as  may  be  assessed 
ta  the  mode  ^escribed.  The  authorized  pro- 
ceeding In  every  material  respect  corresponds 
to  a  ccnidenmation  proceeding,  and  audi  Bta^ 
utes  have  been  generally  upheld  as  a  rightful 
exercise  of  the  power  of  oninait  domain. 
Ingram  t.  Water  Co.,  98  Mew  B66,  66  Aa 
883 ;  1  Lewis  on  Bm.  Dodl  (8d  lU.)  280i  We 
have  referred  to  a  case  decided  In  New 
Hampdilre  stating  the  gromid  upon  which  a 
taking  for  such  a  purpose  has  been  snstain- 
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e<L  ISi.  Justice  ClUford,  In  Holyoke  Com- 
pany V.  Lynian,  15  WaU.  600,  607.  21  L.  Kd. 
133,  alluded  to  the  matter  by  saying:  "Au- 
thority to  erect  dams  across  such  streams 
for  min  purposes  results  from  the  ownership 
of  the  bed*  and  the  banks  of  the  stream,  or 
Che  right  to  construct  the  same  may  be 
acquired  by  legislative  grant.  In  cases  where 
Che  legislature  Is  of  the  opinion  that  the 
benefit  to  the  public  will  be  of  sufficient 
:mportance'  to  render  it  expedient  for  them 
to  exercise  the  right  of  eminent  domain 
and  to  authorize  such  an  interference  with 
private  rights.  Lands  tielonging  to  individ- 
uals have  often  been  condemned  for  such 
purposes,  in  the  exercise  of  the  right  of  em- 
inent domain,  In  cases  where,  from  the  na- 
ture of  the  country,  mill  sites  sufficient  in 
number  could  not  otherwise  be  obtained,  and 
that  right  Is,  even  more  frequently,  exercised 
to  enable  mlllowners  to  flow  the  water  back 
beyond  their  own  limits,  Ih  order  to  create 
sufficient  power  or  head  and  fall  to  operate 
their  milts." 

It  is  apparent  that  with  respect  to  the 
question  before  us  there  Is  a  close  analogy 
between  the  taking  of  land  under  the  mill 
acts,  where  the  taking  ts  caused  or  required 
by  the  necessity  for  flowing  the  land  to  fur- 
nish power  for  the  mill  below,  and  the  tak- 
ing of  land  to  construct  a  ditch  to  carry  wa- 
ter for  Irrigation.  In  two  cases  the  ques- 
tion arose  as  to  the  right  to  have  the  damage 
for  such  taking  for  mill  purposes  assessed 
under  the  statute  of  the  state  in  which  the 
land  flowed  was  situated,  where  the  mill  was 
located  In  another  state,  and  in  twth  cases 
the  right  was  denied.  Wooster  r.  Great 
Falls  Mfg.  Co.,  38  Me.  246;  Salisbury  Mills 
T.  Forsaitb,  67  N.  H.  124.  See,  also,  Gould 
on  Waters  (3d  Ed.)  S  S93 ;  U.  S.  v.  Ames,  1 
Woodb.  &  M.  76,  Fed.  Gas.  No.  14,441.  Re- 
ferring to  the  statute  of  Maine,  the  court  In 
the  case  dted  from  that  state  say:  "The 
dam  which  causes  the  flowing,  the  mill  for 
the  benefit  of  which  such  flowing  Is  permit- 
ted, and  the  land  overflowed,  or  the  property 
otherwise  damnifled  Isy  these  erections,  are 
assumed  to  be  within  the  boundaries  of  the 
state,  and  within  legislative  Jurisdiction." 
And,  stating  the  conclusion  of  the  court,  it 
is  said  that  "mills  without  the  Jurisdiction  of 
the  state,  not  being  subject  to  the  terms, 
conditions,  and  regulations  of  the  statutes, 
are  not  entitled  to  Its  benefits;  and  the 
common  law  remedy  remains  onaflMted  by 
Its  provisions." 

In  the  New  Hampshire  case  of  Sallsbnry 
T.  Forsaitb,  It  was  held  that  a  millowner, 
having  erected  a  dam  on  its  land  In  anothw 
state,  whereby  the  water  was  set  back  upon 
land  In  New  Hampshire,  could  not  by  petl- 
tioD  hare  the  damage  assessed,  and  the 
rights  of  flowage  ascertained  and  fixed  nnder 
fhe  Mew  Hampshire  statute  for  the  enoour* 
agement  of  manufactures.  The  opinion  con- 
falna  an  Interesting  and  able  dlscnssloa  of 


the  matter,  and  li  particularly  persuadre 
upon  the  question  as  It  arises  in  this  case, 
for  it  answers  the  argument  here  made,  and 
which  was  made  in  that  case,  that  a  mill  lu 
the  other  state  (Massachusetts)  would  be  a 
benefit  to  New  Hampshire.  The  court  say: 
"In  order  that  land  may  be  taken  for  this 
purpose  against  the  owner's  consent,  the  com- 
mittee, and  ultimately  the  court,  most  be 
satisfied  that  such  taking  is  and  may  be  of 
public  use  or  benefit  to  the  people  of  this 
state.  I  agree  with  counsel  for  the  defend- 
ant that  the  act  goes  to  the  verge  of  the  con- 
stitutional power  of  the  Legislature,  and  I 
•may  say  that,  but  for  the  authorities  by 
which  the  court  thought  they  should  be  gov- 
erned in  the  late  case  of  Amoskeag  Co.  v. 
Head  [66  N.  H.  386],  I  should  find  great  dif- 
ficulty in  sustaining  it  But  giving  to  the 
act  the  widest  scope  and  effect  wtil<ii  hare 
been  thought  admissible  under  the  Constitu- 
tion, I  think  it  must  be  said  that  the  public 
use  and  benefit  Intended  were  those  which 
would  arise  from  the  erection  of  mills  and 
the  employment  of  our  water  power  within 
our  own  limits,  and  not  outside.  It  certain- 
ly may  be,  in  one  sense,  of  public  use  and 
beneflt  to  the  people  of  this  state  to  have  so 
good  and  so  rich  a  neighbor  on  the  south  as 
our  sister  commonwealth  of  Massachusetts. 
Doubtless  It  may  be  of  beneflt  to  our  peo- 
ple that  every  stream  which  flows  from  this 
state  Into  that  should  be  skirted  with  man- 
ufacturing establishments  from  the  point 
where  It  leaves  our  borders  to  where  it 
empties  into  the  ocean;  that  thriving  and 
opulent  manufacturing  towns  should  ^riug 
up  along  the  line,  although  upon  the  other 
side;  and  that  the  Industry,  enterprise,  and 
thrift  for  which  the  people  of  that  state  are 
so  Justly  renowned  should  be  stimulated  and 
encouraged  by  the  exercise  of  a  literal  com- 
ity in  the  making  and  administration  of  our 
laws.  It  may  be  of  public  beneflt  to  the  peo- 
ple of  this  state  that  the  dty  of  CSilcago  was 
rebuilt  after  the  great  flre  wtiich  laid  so 
large  a  part  of  It  In  ashes  in  the  autumn  of 
1871.  It  perhaps  would  not  be  difficult  to 
show  that  no  Inconsiderable  beneflt  has  re- 
sulted to  our  people  from  the  rebuilding  of 
the  burnt  district  in  Boston.  I  do  not  see 
that  these  benefits  differ  at  all,  unless.  It  may 
be  in  degree,  from  those  which  would  result 
from  the  building  of  a  dam  and  mills  for  the 
manufacture  of  cotton  and  woolen  goods  just 
over  the  line  in  Massachusetts,  and  I  do  not 
think  they  are  such  as  could  have  been  in- 
tended by  the  act" 

Since  the  purpose  Is  solely  to  irrigate 
lands  in  another  state,  It  Is  not  material  that 
the  headgate  is  to  be  located  but  a  short 
distance  above  the  eonthem  boondary  line  of 
this  state  or  that  the  lands  to  be  irrigated 
are  located  Just  orw  the  line  in  the  adjoining 
state.  It  would  make  no  difference  In  prin- 
ciple If  It  was  proposed  to  divert  the  watw 
from  some  stream  In  the  Interior  or  ^m- 


Digitized  by 


GROV£K  IBB.  A  LAND  CO.  T.  LOVELLA  DITCH,  R.  A  IBB.  Ca 


61 


where  In  our  Btate  mnoh  farther  remoTed 
from  the  lands  to  be  Irrigated,  or  If  It  was 
proposed  to  irrigate  lands  In  another  state 
Bltnated  at  a  greater  distance  beyond  onr  ter- 
ritorial limita.  Nor  is  the  fact  material  that 
the  direralon  will  occnr  below  that  of  any 
previous  appropriation,  bo  far  as  the  right  of 
eminent  domain  Is  concerned.  We  are  not 
here  considering,  and  have  not  deemed  it  ne& 
easary  to  consider,  the  right  to  divert  and 
appropriate  water  In  this  state  for  the  pur- 
pose proposed. 

The  statute  nnder  which  this  proceeding 
to  condemn  for  the  rlgjit  of  way  Is  brought 
prescribes  that  "every  persMi,  association  of 
persona,  company  or  corporation  (the  word 
'corporation'  indndlng  a  municipal  corpora- 
tion wlierev«r  appearing  in  this  chapter),  or- 
ganised or  hereafter  organized  nndtf  the 
laws  of  this  state,  w  under  me  laws  of  any 
other  state,  and  legaUy  doing  bnslneBS  nnder 
the  laws  of  this  state,  who  shall  In  the  coarse 
tst  th^  bnsinssB  re^pilre  a  way  of  necessity 
for  reserroiXB,  drains,  flnmea,  ditdies,  canals, 
or  dectrlc  power  transmission  lines,  on  or 
across  lands  of  ottiMS  for  agrlcaltnral,  min- 
ing, milling,  domestic,  electric  power  trans- 
miasion,  municipal  or  sanitary  purposes,  shall 
have  power  and  are  authorised.  *  •  •*> 
Orauk  St.  I  88T4.  The  authority  given  Is  to 
enter  iip(m  any  land  for  the  jnirpose  of  ex- 
a  mining  and  making  surveys  for  the  por^ 
poses  mentioned,  and  to  hold  and  appropri- 
ate BO  much  real  iwopert?  as  may  be  neces- 
sary fOr  the  location,  constmctlon,  and  con- 
venient maintenance  and  use  of  snch  reser- 
voir, drain,  flume,  ditdh,  canal,  or  electric 
power  transmission  line,  and  the  proeednre 
is  prescribed  in  succeeding  sections  for  the 
appropriation  and  ccmdemnatlon  of  the  land 
BO  required.  It  is  a  fkmiUar  elementary 
principle  that  the  laws  of  a  state  have  no  ex- 
traterritorial effect  And  it  is  not  necessary 
for  a  state  statute  to  contain  words  express- 
ly confining  Its  operation  within  the  state. 
That  It  la  so  confined  is  generally  understood. 
It  is  ther^ore  not  a  strained  construction  of 
the  statute  conferrtug  authority  to  appropri- 
ate and  coDdemu  land  for  a  right  of  way  for  a 
ditch  for  agricultural  purposes,  that  it  Is  in- 
tended to  be  confined  not  only  to  a  right  of 
way  within  the  state,  but  as  well  to  agricul- 
tural purposes  within  the  state.  The  author- 
ity Is  no  doubt  conferred  to  encourage  agricul- 
ture within  the  state.  If  the  I^slatlve  power 
exists  to  make  the  authority  broader  than 
that,  and  extend  It  to  agricultural  purposes 
beyond  the  boundaries  of  the  state.  It  should 
be  so  extended,  If  at  all,  by  the  Legislature, 
and  by  words  clearly  showing  an  Intention  to 
do  so.  In  a  concurring  opinion  In  Salisbury 
Uills  V.  Forsaitb,  supra,  It  was  said:  "It  Is 
one  of  the  plainest  elementary  rules  that  no 
Legislature  can  extend  its  laws  to  territory 
beyond  the  borders  of  its  own  state.  How, 
tiien,  can  the  courts  of  this  state  have  any 


jurisdiction  oy«c  dams  and  mills  In  another 
state?"  And  In  Wooster  v.  Great  Falls  Mft. 
Co.,  supra,  it  was  said  by  the  court:  "All 
legislation  Is  necessarily  territorial.  The 
statute  of  a  state  are  binding  only  within 
its  Jurisdiction.  The  Legislature  cannot,  if 
they  would,  .authorize  acts  to  be  done  in  ^ 
foreign  territory.  •  •  •  They  cannot  af- 
fect or  control  property  elsewhere,  and  it  is 
not  to  be  presumed  they  Intended  to  exceed 
their  jurisdiction."  Mr.  Justice  Story,  la 
Famum  v.  Blackstone  Canal,  1  Samn.  02, 
Fed.  Gas.  No.  4,675,  remarked:  "Every  Leg- 
islature, however  broad  may  be  its  enact- 
ments, is  supposed  to  confine  them  to  cases 
or  persons  within  the  reach  of  its  sover- 
eignty." 

Again,  it  might  be  difficult  to  find  author- 
ity In  this  statute  to  condemn  land  for  the 
benefit  of  the  business  of  a  foreign  corpora- 
tion conducted  exclusively  in  another  state. 
What  Is  meant  by  the  words  "who  shall  tn 
the  course  of  their  badness  require  a  way 
of  necessi^,"  etc.,  In  Immediate  connection 
with  the  provision  anthorlalng  the  taking  of 
land  for  a  reservoir  or  ditch  txnt  agricultural 
purposes  by  a  foreign  corporation  '^legally 
doing  business  under  Uie  laws  of  this  state"? 
Was  it  Intended  or  not  that  the  rl^t  of  way 
BhoaM  be  required  wily  in  the  course  ot  the 
business  legally  done  or  to  be  legally  done 
by  ttie  foreign  corpontloa  under  the  laws  of 
the  state?  Our  laws  do  not  control  tlu  af- 
fairs  of  a  foreign  corporation  within  the 
state  where  it  is  incorporated,  but  only  Its 
business  within  this  state  The  constructlou 
and  maintenance  of  the  ditch  in  this  state  by 
the  petitioner  would  aeem  to  be  merely  Inci- 
doktal  to  its  bnidiiess  of  Irrigating  and  cul- 
tivating lands  for  agricultural  purposes  In 
Colorado.  Is  that,  then,  a  buslnesB  to  which 
the  statute  refers  in  authorizing  the  taking 
of  land  for  a  right  of  way  in  this  state  when 
required  by  a  fordgn  corporation  In  the 
course  of  Ita  business,  in  view  of  the  provi- 
sion of  the  section  extendlxq;  the  authority  to 
a  foreign  corporation  "l(>gally  doing  business 
under  the  laws  of  this  state,"  or  Is  that  au- 
thority conferred  upon  such  corporation  for 
any  business  wherever  carried  on?  These 
questions  seem  to  be  pertinent,  but  we  need 
not  do  more  than  suggest  them,  for  we  are 
satisfied  upon  the  other  grounds  above  stated 
that  the  petitioner  has  shown  no  right  under 
the  Constitution  or  statutes  of  this  state  to 
condemn  the  land  in  controversy.  For  that 
reason  the  demurrer  should  have  been  sus- 
tained, and  for  the  same  reason  the  facta 
stated  In  the  amended  petition  are  Insuffi- 
cient to  support  the  judgment  The  judg- 
ment therefore  must  be  reversed,  and  the 
cause  will  be  remanded,  with  directions  to 
vacate  the  order  and  judgment  confirming 
the  report  of  the  commissioners  and  granting 
the  right  to  take  and  use  the  land  of  the 
defendant  b^w  for  the  purpose  specified  in 
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the  amended  petition,  and  enter  the  proper 
order  or  Judgment  denying  tbat  right  In  ac- 
cordance with  the  views  and  oonclodons 
herein  expressed. 
Berersed. 

SCOTT,  a  J.,  and  BEARD,  J.,  concnr. 


FBEUONT  LODGE.  NO.  11,  I.  O.  O.  F.  t. 
BOABD  OF  COM'BS  OF  FBB- 
MONT  COUNTr. 

(Supreme  Court  of  Wyoming.   April  7,  1913.) 

1.  AFPBiO.  AND  ErBOB  (8  281*)— MOTION  FOB 

New  Tbial— Necesbitt. 

Where  no  motion  for  new  trial  was  filed 
below,  the  judgment,  in  so  far  as  applicable  to 
proceedings  in  error,  becatta  final  on  the  date 
of  its  entry. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  16S&-i661.  8024,  8281; 
Dec.  Dig.  I  281.*1 

2.  Apfbax  and  Ebbob  (I  888*)— Wkit  ot  Eb- 

BOB— TiMB  FOB  SUINQ  OUT. 

Under  Comp.  St  1910,  {  &122,  providing 
that  no  proceeding  to  reverse  or  modify  a 
judgment  or  final  order  shall  be  commenced 
unless  within  one  year  after  the  rendition 
thereof,  or  in  case  the  person  entitled  to  such 
proceeding  is  under  disabHitjr,  bat  that  the 
court  rendering  such  judgment  or  making  such 
final  order  may  upon  application  of  the  party 
desiring  to  institute  the  proceeding,  by  an  or- 
der diuy  entered  of  record,  nve  to  a  party  a 
reasonable  extension  ot  time  in  which  to  insti- 
tnte  them,  a  writ  of  error  sued  out  more  than 
a  year  after  the  rendition  ot  final  judgment  by 
a  party  not  under  any  disability,  and  who  made 
no  application  for  the  extension  of  time,  corner 
too  late  and  must  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  1877,  1878;  Dec.  Dig.  S 
38&*] 

Error  to  Disttlct  Court,, Fremont  Coontr; 
<9uirles  EL  Carpenter,  Judge. 

Action  between  the  Board  of  CoDnf^  Com- 
missioners of  the  County  of  Fremont  and 
the  Fremont  Lodge  No.  11  of  the  Inde- 
pendent Order  of  Odd  Fellows.  Th^  was 
a  Judgment  for  the  first-named  party,  and 
defendant  brings  error.  Dismissed. 

E.  H.  Fourt,  of  Lander,  for  plalntUT  In 
enoT.  B.  B.  Landfslr,  Co.  and  Pros.  Atty^ 
«f  lender,  for  defendant  In  error. 

SCOTT,  C.  J.  The  plalntifl  In  error  seeks 
by  proceedings  In  error  to  reverse  a  Jodgment 
filed  and  entered  of  record  on  January  16. 
1911t  In  the  district  court  ot  Fremont  coun- 
ty. 

[1]  It  does  not  aivear  from  the  record 
here  preeented  ttist  there  was  any  nootlon 
for  a  new  trial  filed  or  presmted  to  the  court 
b^w,  and  it  tcXlewB  that  the  Judgmoit^  In 
80  fiar  as  proceedings  in  error  are  ctmcemed, 
became  final  on  the  date  above  mentioned. 
Omradt  v.  I«pper,  18  Wyo.  99,  78  Faa  1,  8 
Ann.  Gas.  827. 

[1]  The  petition  In  error  wu  filed  In  tills 
court  on  April  16, 1912,  or  one  year  and  three 


months  after  the  Judgment  was  riHid«ed. 
Section  S122,  Complied  Statotes  1910,  pro- 
vides that:  "No  proceeding  to  reverse,  va- 
cate, or  modify  a  Judgment  or  final  ordM 
shall  be  commoiced,  unless  within  one  year 
after  the  rendition  of  the  Judgment,  or  the 
maklDg  of  the  final  order  complained  ot; 
or.  In  case  the  jferaon  entitled  to  such  pro- 
ceeding Is  an  Infant,  a  married  woman,  a 
person  of  unsound  mind,  or  In  prlstm,  within 
one  year,  as  aforesaid,  exclusive  of  the  time 
of  such  disability :  Provided,  however,  tliat  the 
court  rendering  such  Judgmeut  or  making 
such  final  order  upon  ai^Ueatlon  of  the  party 
desiring  to  Institute  such  proceeding  and  ni>- 
on  making  to  said  court  a  suffldoit  showing 
that  said  party  will  be  unavoidably  prevent- 
ed from  instituting  such  proceeding  within 
said  time,  shall,  by  an  order  duly  Mitoed  of 
record,  give  to  said  party  a  reasonable  ex- 
t^islon  of  time,  not  exceeding  eighteesi 
montha,  within  which  to  Instttnte  such  pro- 
ceeding." It  does  not  appear  tvom  the  reo* 
ord  that  this  case  falls  within  any  of  the  ex- 
ceptions contained  in  that  section,  or  that 
there  was  any  application  made  to  the  trial 
court  for  an  extension  of  time  within  whl<^ 
to  Institute  ^ooeedlnsi  In  wror,  as  therelB. 
provided. 

Upon  this  state  of  the  record,  this  court  Is 
without  Jurisdiction  to  oitertaln  the  attempt- 
ed proceedings  In  error,  and  the  petition 
will  be  dismissed. 

Dismissed. 

POTTER  and  BBABD,  31^  eoncob 


(21  Wyo.  M) 

LAUOHUN       STATE  BOABD  OF  COtf- 
TBOL  et  aL 

(Supreme  Court  of  Wyosabig.  April  7. 1918.) 
Watebs  and  Watbb  Comas  (|  27*)— Eb- 

.  TABUSHUENT  OF  BlBSBVOIB  —  AfPUOAXiOir 

— IiACEES. 

Where  an  ap^teation  to  the  state  en- 
gineer for  permission  to  construct  a  reeervtdr 
was  returned  for  additional  Information  con- 
cerning the  title  to  the  right  of  way  for  the 
supply  ditch,  the  outlet  reservoir,  and  the  land 
proposed  to  be  irrigated,  a  delay  In  fomish- 
tog  such  information  from  Hay  14th  to  Joae 
26th  foDowiug  was  not  such  laches  as  consti- 
tuted an  abandonment  or  forfeiture  of  the  ap- 
plication as  against  a  subsequent  applicant. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  |  19;  Dec  Dig.  | 
27.*] 

On  petition  for  rehearing.  Denied. 
For  tormet  o^nlon,  see  128  Pae  SIT. 

SCOTT,  a  J.  The  defendants  In  wior 
bare  filed  a  petition  for  a  rehearing.  It  Is 
here  urged  as  in  tbcdr  brief  filed  on  the 
original  bearing  that  lAUgblln's  uii^lcatitm 
filed  on  May  14,  U08,  was  abandoned  by 
him  and  superseded  by  his  appUcatton  filed 
on  June  26.  1906.  It  was  insisted  on  the 
former  hearing  and  here  that  the  last  ap- 
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pUotSon  Mng  complete  In  form,  and  not  In 
words  Bxprea^j  referring  to  the  former  ap- 
pUcatlon,  mast  be  constroed  aa  an  original 
application  Independent  of  the  former.  It 
will  be  rananbered  tbat  tbe  first  application 
wbicfa  we  beld  snfDelent  In  form  nnder  tbe 
statute  was  recelred  and  filed  for  record 
in  tbe  offlce  of  the  state  engineer,  and  then 
retnmed  wltliont  approval  or  rejection  to 
Laughlln  wttta  a  leanest  for  addltlottal  ln> 
formation. 

It  la  contended  tbat  an  application  such 
as  tills  may  be  returned  for  correction  or 
aioendment,  and  will  be  allowed  to  be 
ammded,  provided  that  In  tbe  meantime 
no  otber  valid  application  ft>r  a  primary 
permit  bad  Intervened.  The  application  of 
Hay  14,  1B08,  fOr  the  primary  permit,  was 
not  Inherently  defective.  Aa  said  In  tbe 
opinion  filed,  It  "measured  np  to  the  re- 
qolrement  of  the  statute,"  and  tbe  engineer 
called  for  no  amendment,  but  for  additional 
Inftwmatlon  with  reference  to  the  applica- 
tion. This  was  fully  discussed,  and  wa 
need  not  here  go  over  tbe  question  again. 

It  la  contended  tbat  from  Hay  14,  1908, 
to  June  26th  following  was  an  unreasonable 
time  for  Lan^illn  to  teke  in  order  to  far- 
niata  ttw  Information  called  for.  It  does 
not  appear  from  tbe  record  that  Laughlln 
expressly  abandoiied  his  first  application,  or 
that  be  was  guilty  of  laches  in  furnishing 
the  Information  called  for.  On  the  con- 
trary, consider^  the  character  of  the  In- 
formation called  for  and  furnished,  we  are 
unable  to  understend  how  such  laches  could 
be  Imputed  to  him  as  would  work  an  aban- 
dnunoit  or  forfeiture  of  bis  first  applica- 
tion which  was  pending  at  tbe  time  the  per- 
mit was  granted  to  the  administrator  of  the 
OarroU  estate. 

We  am  of  the  oidnion  that  ojl  of  the 
questions  presented  in  this  application  were 
discussed  and  decided  In  .the  original  f^ln- 
ion,  and  we  adhere  to  the  oonduslon  reach- 
ed tbnein. 

Rehearing  denied. 

POTTBB  and  BBABD,  JJ^  concmL 


(ncftL  Am.  M) 

THAIf  V.  RADEK  Jb  00.   (Qv.  IOSOl) 

(DtotrieC  Ooort  of  Appeal.  First  DistEiel;  GsB- 
fonria.   Feb.  0,  1918.) 

Appux  AMD  Baaoa  (flOOl*)— HAausss  Bt- 
■o>— Adussioh  of  Bvinuios. 

RnUngs  as  to  the  admissloD  of  evidence 
upon  facts  admitted  in  tbe  pleadings  are  harm- 
less. 

[Ed.  Note.— For  other  eases,  see  Appe^  and 
Error,  Cent  Dig.  M  UVL-^O;  Dea  Dig.  f 
106L*] 

Appeal  from  Superior  Court,  City  and 
Ooonty  of  San  Frandsco;  Jaa.  H.  Troutt, 
Judge. 

Action  by  F.  H.  nial  against  Radke  ft  Co. 
■ffseeOer 


From  a  Judgment  for  lAalnttfE^  defendant 
appeals.  Afflrmed. 

Henry  a  Bchaertnr,  of  San  nmndsco.  and 
D.  Hadsell,  at  Berkdey»  for  appellaiU. 
Lucius  L.  Solomons,  of  San  Francisco,  for 
resvondent 

HCBFHET,  Judga  mo  tern.  Acthm  for  n- 
covery  of  balance  due  for  goods,  wares,  and 
merchandise  sold  and  deUvwed  plalntUTs 
assignor  to  dcffsndant  Appeal  from  the  Judg- 
ment cn  a  bill  of  exceptloiis. 

It  wtll  be  unnecessary  to  consider  tbe  sped- 
flcatlons  of  errors  pointed  out  by  the  appel- 
lant in  tbe  rulings  of  the  trial  court,  as  all 
the  alleged  errors  have  reference  to  the  ad* 
misslbility  of  testimony  offered  to  controvert 
facte  admitted  by  tbe  pleadings.  Tbe  pur- 
chase and  receipt  of  the  goods  are  admitted 
by  the  answer;  the  defeodant  contending, 
however,  that  the  purchase  ms  made  upon 
the  reivesaitatlon  of  the  plaintiff's  assignor 
that  the  goods  would  have  a  "ready  and  easy 
sale.**  and  tbat  If  Uiegr  did  not  have  a  "ready 
and  easy  sale"  as  represented,  the  (daintUTs 
assignor  would  "exchange  other  goods,  waree, 
and  merchandise  of  other  sorte  for  them" ; 
that  the  goods  "did  not  and  have  not  had  a 
ready  and  eaay  sale,  and  that  SB  per  cent 
thereof  rraialns  in  defendant's  possession.'* 

Under  the  conditions  above  set  out,  tbe 
court  inY>ceeded  to  hear  proote  of  tbe  sale 
and  delivery  of  the  goods,  and  In  so  doing 
committed  ell  of  tbe  errors  complained  of. 
tUanlfestly  any  sacb  errors  would  be  imma- 
terial and  harmless.  No  comi^alnt  is  made 
of  errors  In  admitting  evidtfice  r^aUve  to 
the  defense  above  Indicated  of  an  agreement 
for  the  return  and  exdiange  of  good&  As 
to  this  Issue,  tbe  court  found  '*that  the  ales 
of  mendiantUae  were  made  to  the  defendant 
absolutely  and  unconditionally."  This  dis- 
poses of  all  of  the  objections  made  by  the 
appellant 

Hie- Judgment  is  afilnned. 

We  ooneur:  HALI^  J.;  LBNNON,  P.  J. 

(aosL  App.  a> 

PEOPLE  T.  LAWLOE.    <0r.  43^) 

(IMstriet  Court  of  Appeal.  Eirst  District,  Gall- 
fomia.  Jan.  81,  1918.  Bebearing  Denied  by 
Snpreme  Court  March  81,  1918.) 

1.  InoiOTMBHT  ASO  IHFOBlunOIf   (i   72*)  — 

"FAWPaBiwo"— NATcaa  ov  OrnEHsa— Stat- 
ms. 

St  1911.  p.  9,  provides  tiiat  any  person 
who  shall  proenre  for  a  female  a  place  as  In- 
mate in  a  noose  of  prostitution,  or  aa  inmate 
of  any  place  in  which  prostitntion  is  encourag- 
ed or  flowed  within  the  state,  shall  be  gallCr 
of  pandering.  BM  that  the  aete  enamerated 
and  denounced  in  the  statute  being  steted  dis- 
JuDctivelj,  an  Information  statinr  one  or  more 
of  Uie  acts  specified  stated  an  offense  and  was 
not  defective  for  failure  to  allege  the  commis- 
sion of  all  the  acts  spsclftsd  coigaactively. 

[Ed.  Note.— For  other  casss,  see  Indictment 
and  laformstlott.  Cut  Dig.  H  IfiS-KO;  Dec. 
Dig.  I  72.*1 
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2.  Orzuinai.  Law  (|  89fl*)  —  Con  duct  op 

C0UH8EI>— CONTBOL  BY  COUET. 

Where  counsel  for  accused,  because  of  a 
"fault  of  hU  voice"  and  a  zeal  in  the  cause 
of  his  client,  unconsciously  appeared  In  a  men- 
acing and  threatening  attitude  In  the  cross-ex- 
amination  of  prosecutrir.  it  was  proper  for  the 
Court,  in  the  exercise  of  its  discretionary  right 
to  regulate  the  conduct  of  the  trial,  to  admonish 
and  restrain  counsel  with  reference  to  his  con- 
duct toward  the  witness. 

[Ed.  Note.— For  other  casei,  see  Criminal 
Law,  Cent  Dig.  U  1665,  1650;  Dea  Dig.  | 
699.*] 

3.  Cbiminal  Law  (S  656*)— TWai<— Conditct 
—Decimations  of  Judge. 

It  was  improper  for  the  court,  in  attempt- 
ing to  restrain  a  menacing  and  threatening  at- 
titude oi  defendant's  coiinael  in  the  examina- 
tion of  prosecutrix,  to  inform  her  that,  if  nec- 
essary, the  court  would  have  all  of  the  police 
force  to  protect  her;  the  law  having  provided 
other  leas  spectacular  methods  for  effectually 
dealing  with  misconduct  on  the  part  of  an  at- 
torney. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  H  1524-1S33;  Dec.  Dig.  | 
666.*] 

4.  Criminal  Law  (8  1044*)— Trial- Mibcon- 
DUCT  or  Judge— Necessitt  of  Objection. 

Where  the  trial  jodge,  during  the  cross- 
examination  of  prosecutrix  by  defendant's  coun- 
sel, used  improper  language  direct  to  counsel 
in  admonishing  him  for  what  the  court  thought 
was  improper  conduct  in  the  cross-examination 
of  the  witness,  and  it  did  not  appear  that  the 
court's  language  had  any  reference  to.  defend- 
ant. It  was  not  available  as  error,  in  the  ab- 
sence  of  objection  made  thereto  and  a  request 
that  the  court  admonish  the  jury  not  to  con- 
sider the  same  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Gent.  Dif.  H  2672,  2674,  2676;  Dec.  Dig. 
f  1044.*] 

5.  Cbiminal  Law  (SI  607,  780*)  —  "Acook- 

PLICES'  *— I NSTBUCTIONB. 

Pen.  Code,  S  31.  provides  that  all  persons 
concerned  in  the  commission  of  a  crime,  wheth- 
er they  directly  commit  the  act  constituting  the 
offense  or  aid  in  its  commission,  are  accomplic- 
es. Section  1111  declares  that  a  conviction 
cannot  be  had  on  the  testimony  of  an  accom- 
idtce  unless  he  be  corroborated  bv  such  other 
evidence  as  shall  tend  to  connect  him  with  the 
offense,  which  corroboration  is  not  sufficient  if 
it  merely  shows  the  commission  of  the  offense 
or  the  circumstances  thereof.  Held  that,  where 
accused  was  charged  with  panderinft  in  that  he 
placed  a  female  in  a  house  of  prostitution,  and 
the  keeper  of  the  house,  after  having  been 
promised  immunity,  testified  that  defendant 
brought  prosecutrix  to  witness  to  put  prosecu- 
trix tO)  work  as  a  prostitute,  and  contracted 
with  witness  for  room  in  her  house,  which  with 
witness*  knowledge  and  consent  was  to  be  oc- 
cupied by  prosecutrix  for  the  purpose  of  pros- 
titution, the  witness  was  an  "accomplice,"  and 
it  waa  error  for  the  court  to  refuse  toi  chaise 
on  accomplice  testimony  and  the  necessity  for 
corroboration  thereof  to  authorize  a  conviction. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Law,  Gent.  Dig.  SI  1082-1096, 186&-1868;  Dec 

Dig.  IS  607,  reo.* 

For  other  definitlonB,  see  Words  and  Phrases, 
vd.  1,  pp.  75-79;  VOL  8^  p.  7B61.] 

6h  Cbiminal  Law  (S  1163*)— Appeal— Effect 
OF  Ebbob. 

Under  Gomt  Amend,  art  6,  S  4H,  provid- 
ing that  no  conviction  shall  be  reversed  for 
misdirection  of  the  jury,  unless  after  an  exami- 
nation of  the  entire  case,  including  the  evi- 
dence, the  court  shall  be  of  the  opinion  that 


the  error  has  resulted  In  k  miscarriage  of  jus- 
tice, prejudice  is  not  presumed  from  error  in 
the  refusal  of  a  request  to  (diarge,  but  it  is 
the  duty  o<  the  appellate  court  to  examine  the 
evidence  and  detwminA  whether  «  miscaniage 
of  Justice  hM  resnltied  tiierefrom. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w;^Cent  Dig.  SI  S09O-SO09;  Dec  Dig.  % 

7.  Cbiminal  Law  (5  1173*)  — Apfbax*— Be* 

VIEW- Habmless  Erbob. 

Where,  in  a  prosecution  for  iHmderine, 
there  was  amply  sufficient  evidence  to  sustain 
a  conviction  without  that  of  the  keeper  of  the 
house  of  prostitution  to  which  prosecutrix  had 
been  taken  by  accused,  and  who  was  an  ao- 
complice  in  the  crime,  defendant's  coorietim 
will  not  be  set  aside  for  the  court's  error  in 
refusing  to  charge  on  accomplice  testimony,  un- 
der Const  Amend,  art  6,  $  4^,  providing  that 
no  convlctloD  shall  be  set  aside  for  misdirec- 
tion of  the  jury,  unless  the  appellate  court  In 
of  the  opinion  that  it  has  resulted  in  a  miaotr* 
riage  of  justice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I|nv,^Cent  Dig.  {|  3164r-31G8;    Dec  Di*.  | 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  H.  Dnnnek 

Judge. 

Jamea  Lawlor  waa  convicted  of  pandering, 
and  be  appeals.  Affirmed. 

Cbarles  S.  Peery,  of  San  Francisco,  for 
appellant  U.  8.  Webb,  AUj.  Cten.,  for  tlie 
State. 


LENNON,  p.  J.  [t]  This  Is  an  appeal 
from  a  judgment  of  final  conviction  and 
from  an  order  denying  a  new  trial  In  a 
case  wherein  the  defendant  was  diarged 
vrith  the  crime  of  pandering,  as  defined  by 
a  recent  enactment  of  the  Legislature  (Stats. 
1911,  p.  9),  one  clause  of  which  provides 
that :  "Any  person  who  shall  procure  for  a 
female  person  a  place  as  Inmate  In  a  house 
of  prostitution  or  as  Inmate  of  any  place  In 
which  prostitution  la  encouraged  or  allowed 
within  this  state  •  •  *  shall  be  guilty  of 
a  felony,  to  wit,  pandering.  •  •  • "  This 
clause  of  the  statute  constituted  the  charging 
part  of  the  Information  upon  which  the  de-. 
fendant  was  convicted.  The  d^endant,  upon 
his  arraignment,  Interposed  a  demurrer  to 
the  information,  based  upon  all  of  the  stat- 
utory grounds,  which  was  disallowed;  and 
It  la  now  inristed,  as  we  understand  the  con- 
tention of  counsel  for  the  defendant,  that 
the  demurrer  should  have  been  sustained 
upon  the  ground  that  the  Information  did 
not  state  a  public  offense  In  tbis :  That  the 
charging  part  thereof  was  not  founded  upon 
and  did  not  Include  all  of  the  acts  and  con- 
duct which  the  statute  enumerates  asd  de- 
nounces In  its  definition  of  the  crime  of  pan- 
dering. In  other  words.  It  Is  the  contention, 
atqiarently,  of  counsel  for  the  def^dant 
that  the  doing  of  any  one  of  the  acts  enu- 
merated and  denounced  in  the  statute  wIU 
not  alone  constitate  the  offense  ot  pander- 
ing; and  tbat,  In  order  for  the  information 
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1b  the  present  case  to  state  snch  offeose,  U 
wonld  have  been  necessary  to  allege  conjunc- 
tively the  commission  by  the  defendant  of  all 
of  the  acts  and  things  enumerated  In  and 
denounced  by  the  statute.  There  is  no  merit 
in  this  contention.  Clearly  the  atatnte  In 
question  contemplates  that  the  commission, 
either  separately  or  all  together,  of  the  se- 
ries of  acts  enumerated  therein  may  and 
will  constitute  the  offense  of  pandering.  As 
was  said  in  the  Matter  of  Roberts,  1S7  Cat 
472,  lOS  Pac.  31S.  the  statute  in  question  *ia 
written  in  the  dlsjnnctlTe  throughout;  and 
the  sereral  c^enses  therein  described  are  ap- 
parently as  distinct  and  ind^)endent  of  each 
other  as  if  they  had  been  enacted  in  separate 
sections.  In  general,  when  such  form  of  ex- 
pression is  used,  the  ^ect  of  the  language 
pertaining  excluslrely  to  each  offense  de- 
scribed Is  not  affected  or  modified  by  the 
words  used  solely  in  describing  the  other 
offenses;  but  the  deecrlptl(m  of  each  Is  to 
be  considered  as  U  it  stood  alone  and  were 
read  In  conjunction  with  the  genenl  mads 
applyii^  to  all." 

The  people  elected  in  the  case  at  bar  to 
charge  and  prosecute  the  defendant  upon 
that  clause  of  the  statute  in  question  which 
declares  every  person  guilty  of  the  crime  ut 
pandering  who  "shall  procure  for  a  female 
person  a  place  as  inmate  in  a  house  of  pros- 
tltotlon  or  as  an  Inmate  of  any  place  In 
which  prostitution  Is  encouraged  or  allowed 
within  this  state."  This  clause  of  the  stat- 
ute clearly  contemplates  and  provides  for  a 
case  entirely  distinct  from  those  cases  pro- 
vided for  and  denounced  in  the  remaining 
(teuses  of  the  statute;  and  it  is  well  settlc«l 
tbat,  where,  in  defining  an  offense,  a  statute 
enumerates  and  denounces  a  series  of  acts, 
the  commission  of  a  single  enumerated  act 
will  constitute  the  offense.  People  v.  Frank, 
28  Cal.  SOT;  People  v.  Leyshon,  108  Cal. 
440.  41  Pac.  480;  People  v.  Bamnovltdi.  16 
Cal.  App.  427,  117  Pac.  672. 

Counsel  for  the  defendant  complains  blt- 
terlj  of  a  rebuke  administered  to  him  by  the 
trial  Judge  during  the  course  of  the  cross- 
examination  of  the  complaining  witness,  and 
insists  that  the  remarks  of  the  trial  judge, 
althou^  directed  to  eonnaet  personally,  must 
baTe  operated  to  the  prejudice  of  the  def^d- 
ant  The  Incident  referred  to  is  shown  by 
the  reemd  to  be  as  follows:  "The  Court: 
Don't  yell  at  the  witness.  Ur.  Feery.  Mr. 
Pear:  That  Is  one  of  the  fftulta  of  my 
vdoe,  it  your  honor  please.  The  Court  [to 
tbe  witness] :  I  don't  want  to  be  afraid 
ot  any  one  here.  Then  Isn't  anybody  in  this 
room  Qiat  you  need  be  afraid  of,  and.  If  nec- 
essary, we  will  tare  all  the  police  force  to 
protect  yon.  [To  counsel  tor  defendant!: 
And  I  don't  want  any  nonsense,  and  I  don't 
want  you  to  shout  at  this  witness.  Mr. 
1?eBt7'  I  dtmt  want  to  shout  at  her,  I 
bare  never  browbeaten  a  witness  In  my  life, 
bat  1  am  going  to  examine  this  witness. 
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The  Court:  You  are  going  to  do  It  under 
the  court's  direction.  Mr.  Peery:  I  was 
never  guilty  of  yelling  at  a  witness  or  of 
showing  disrespect  to  the  court  The  Court : 
Your  attitude  is  menacing  and  threatening, 
and  I  don't  like  it  Mr.  Peery:  I  never 
acted  otherwise  than  as  a  gmtl«nan,  and 
I  reaeat  those  remarks  of  tbe  court  I  have 
a  reputation  as  a  gentleman  at  this  bar  for 
20  years.  If  I  have  a  witness  that  I  think 
is  unwilling  and  concealing  something,  I 
have  a  right  to  bring  it  out  Mr.  McNutt 
(assistant  district  attorney) :  You  have  not 
got  her  guessing  now,  so  go  on." 

[2]  It  is  the  undoubted  right  of  a  trial 
jcourt,  within  the  limits  of  a  sound  discre- 
tion, to  control  and  regulate  the  conduct  of 
a  trial ;  and  it  is  the  duty  of  mch  court  to 
promptly  and  plainly  exercise  that  right  of 
Its  own  motion  for  the  protection  of  a  wit- 
ness under  examination,  whoever  it  appears 
to  the  court  that  the  conduct  or  attitude  of 
counsel  towards  the  witness  is  "menacing 
and  threatening."  In  the  present  case  it  Is 
apparent  from  that  portion  of  the  record 
hereinbefore  quoted,  that  counsel  for  the 
defendant,  because  of  a  "fault  of  his  voice" 
and  a  commendable  zeal  in  the  cause  of  his 
client  unconsciously  provoked  the  interfer- 
ence and  admonition  of  the  trial  judge ;  but 
whether  such  prpvocation  was  conscious  or 
unconscious,  its  effect  upon  tbe  witness  must 
have  been  the  sam^  and  thnefore  the  trial 
Judge  is  not  to  be  eaannA  tor  acting  upon 
appearance. 

[3]  While  conceding  the  right  of  the  trial 
Judge  to  control  the  conduct  of  the  trial,  we 
do  not  wish  to  be  understood  as  commending 
the  propriety  of  employing  the  police  force 
of  a  municipality  for  the  purpose  of  suMnlng 
a  single,  belligerent  lawyer.  However  war- 
like a  lawyer  may  be  In  any  given  case,  he 
may.  It  seems  to  ua,  be  speedily  subdued  and 
readily  restored  to  reason  by  other  means  and 
methods  within  the  power  of  the  court  whldi 
would  be  less  spectacular  and  more  in  ieep- 
with  tbe  dignity  of  tlie  b^di  and  the  order- 
ly administration  ot  Justice.  'This,  howev- 
er, is  a  temperamentel  and  ethical  matter 
addressed  to  the  court's  own  sense  of  pro- 
priety, and  Its  conduct  in  that  respect  Is  not 
subject  to  review  by  the  app^te  court, 
save  to  coiralder  whether  it  has  tended  to 
prejudice  the  defendant"  I^ple  v.  Ssafc- 
sur,  161  Cal.  636,  119  Pac.  1063. 

[4]  We  do  not  consider,  and  we  are  una- 
ble to  conceive,  that  the  Jury  could  possibly 
construe  the  remarks  of  the  trial  Judge  as 
a  personal  reflection  upon  the  defmdant. 
Evidently  the  trial  Judge  was  directing  his 
remarks  solely  to  counsel  for  the  defoidant 
That  this  Is  so  la  manifest  from  lan- 
guage OHnplalned  of,  and  from  the  fortlier 
ftict  that  the  admonition  of  tJte  trial  Judge 
was  resrated  by  counsel  for  deCmdant  as  a 
personal  affront  rather  than  as  a  suggestion 
whicdi  tended  to  the  injury      tbA  defend- 
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ant  Bowem  that  may  no  objection 
was  made  at  the  time  that  the  language  and 
conduct  of  the  trial  Judge  might  have  opi- 
ated to  the  prejudice  of  the  defendant ;  and 
It  has  been  r^>eatedly  held  that,  if  the  trial 
court  commits  a  soKkoaed  or  an  apparent 
Infraction  of  the  defmdant'a  rights,  It  Is  the 
duty  of  his  eonnaef  to  make  inunedlate  ob- 
jection thereto  upon  that  ground,  and  at  the 
same  time  request  the  court  to  admonish  the 
Jury  against  being  Influenced  by  the  Irreg- 
ularity objected  Uh  In  the  abseoce  of  such 
an  objection  and  request,  the  Irregularity 
complained  of  Trill  not  be  considered  by  this 
conrt  People  t.  Bishop,  134  CaL  682,  66 
Pac.  976;  People  t.  Amer,  8  Cal.  A^.  137, 
96  Pac.  401 ;  People  t.  Shears,  133  CaL  154, 
65  Pac.  295;  People  v.  Beaver,  83  CaL  410, 
23  Pac.  321 ;  People  v.  Crosby,  17  CaL  App. 
618,  120  Pac.  441;  People  T.  Bradbury,  ISl 
Cal.  67S,  91  Pac.  497. 

The  defendant  ui^es  a  reversal  of  the 
Judgment  because  of  the  refusal  of  the  trial 
court  to  give  the  jury  several  requested  In- 
structions upon  the  rule  of  law  concerning 
accomplices,  and  the  necessity  for  the  conob- 
omtilTO  of  their  testimony  before  a  convic- 
tion can  be  had. 

[B]  These  instructions  were  requested  be- 
cause of  ttie  fact  that  one  Had^  Dell,  the 
keeper  of  the  house  of  prostitution  wherein 
It  was  alleged  and  shown  the  defendant  pro- 
cured a  place  as  Inmate  for  the  complaining 
witness,  was  called  and  sworn  as  a  witness 
for  the  people.  Under  a  promise  of  Immunity 
from  the  prosecution  for  the  same  offense  for 
which  the  defendant  was  being  tried,  Ae 
testified.  In  effect,  that  Lawlor,  the  defend- 
ant, had  conversed  with  her  about  "bringing 
his  girl  [the  complaining  witness]  from  San 
Jose"  for  the  purpose  of  putting  her  to  work 
as  a  ivostltute;  that.Lawlor  had  contracted 
with  her  [Madge  Dell]  for  a  room  In  her 
bouse  whldi,  with  her  knowledge  and  oon- 
aent,  was  to  be  oocujded,  and  was  subsequent- 
ly occupied,  by  the  oonudaining  witness  for 
the  purpose  of  prosHtation.  "AU  persons 
cottcemed  in  the  commission  of  a  crime 
wtaetber  they  directly  commit  tlie  act  con- 
stltnUr^  the  off^ise  or  aid  in  its  comonlsslon, 
are  acconqtllces"  (P«d.  Code,  S  31);  and 
"Whenever  the  commission  ol  a  crime  in- 
Tolves  the  co-opmtion  of  two  or  more  people 
the  guilt  of  each  will  be  detOTmtned  by  the 
nature  of  that  co-operation.  Whenever  the 
c(M>peratl<«i  of  tbo  parties  is  a  corrupt  co- 
operation aen  always  those  agents  are  ao- 
compUces;  even  as  at  common  law  tb^  were 
);«lnclpalB''  (People  v.  Coffey,  161  CaL  433. 
110  Paa  901,  38  L.  B.  A.  CN.  S.]  704).  Sec- 
tion 1111  of  the  Penal  Cod^  as  it  existed 
when  the  present  case  was  tried,  provides 
that:  "X  conviction  cannot  be  had  upon  tlie 
testimony  of  an  accomplice,  unless  he  be  cor^ 
roborated  by  such  other  evidence  as  shall 
tend  to  omnect  the  defendant  with  the  com- 
mission of  the  off^se ;  and  the  corroboration 
la  not  BuffldoLt  If  it  merely  shows  the  com- 
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mission  Dt  the  offeatfle  or  the  eirenmstanoes 

thereof;" 

[1]  nte  question  as  to  whetlier  or  not  a 
person  in  any  givoi  case  is  an  accomplloe 
Is  Qsnally  a  questimt  of  Ikct  arising  from 
the  evidmce,  and  ordinarily  must  be  det^ 
mined  1^  the  Jury.  Peoi^e  t.  Coffey,  snpra. 
It  is  the  sworn  duty  of  a  trial  emut.  In 
diarglng  a  Jury,  to  state  to  tlion,  tftber  up- 
on its  own  inoti<m  or  at  the  request  <tf  tlie 
defendant,  all  matters  of  law  necessary  tat 
tbeli  taiftinnation  (FesL  Oode,  If  1003,  1127); 
and  wbethw  or  not  Madge  Dell  was  an  ac- 
complice of  tlu  dtfmdant  to  the  eacteat  Out 
she  knowing  aided  and  abetted  the  defend- 
ant in  procuring  a  idace  for  the  complaining 
witness  as  an  inmate  in  a  bouse  of  prostitu- 
tion was,  under  all  of  the  circumstances  of 
the  present  casev  a  question  of  fact  wlildi 
should  have  been  submitted  for  detmnlnar 
tion  to  the  Jury,  with  proper  budractlais 
trim  the  trial  ootirt  not  only  dining  an 
accomplice,  but  declaring  as  well  the  man- 
datory  rule  of  law  that  a  dtfraidant  could  not 
be  convicted  upon  the  uncorroborated  testi- 
mony of  an  accomplice. 

Tbe  fUlure  of  the  court  to  charge,  at  Uie 
request  of  the  defendant,  upon  any  matter 
of  law  applicable  to  the  facta- of  tbe  caae 
is  tantamount  to  a  misdirection  of  tbe  Jtuy. 
No  Objection  can  be-takoi  to'  the  instmeUons 
requested  by  the  defendant  upon  the  subject 
of  accomplices;  and  for  tbe  trial  court  to 
refuse  them  wu,  in  tbe  absence  of  ofber  in- 
structions upon  the  same  subject,  clearly 
error.  Cmioedliv  the  error  in  this  behalf, 
OiB  question  tiiea  arises  as  to  wbetlier  or  not 
it  was  {wejudidal  error  whicb  resulted  ha 
rendering  tiie  convlctlm  of  the  defendant  a 
miscarriage  of  Justice  within  the  meaning 
of  the  constlttttional  amoidment  (sectton  4)j|  * 
of  article  6)  recently  Bdagtei  by  the  people. 

Although  the  Peoal  (>>de  of  this  state  de- 
clares that  a  convlctioa  cannot  be  had  uptn 
the  uncorroborated  testimony  of  an  accom- 
plloe, and  while  it  is  clear  that  this  is  a  mat- 
ter of  law  whidi,  when  warranted  by  tb« 
tniOsaco  in  any  given  cas^  the  trial  court 
is  in  dn^  bound  to  state  In  its  charge  to  the 
Jury,  nevertheless  the  section  of  the  Constitn*. 
tloa  Just  mentioned  distinctly  dedares  that: 
"No  Judgment  shall  be  set  aside  or  a  new 
trial  granted  in  a  criminal  case  on  the  ground 
of  misdirection  of  the  Jury  *  •  «  unless, 
after  an  ezandhatlon  ot  the  entire  case, 
including  the  evidence,  the  court  shall  be 
of  tlie  opinltm  that  the  error  complained  ct 
has  resulted  In  a  miscarriage  of  Justice." 

[7]  While  tills  provision  of  the  Constitution 
is  far  ficpm  bdng  sdf-explanatory  of  ite 
scope  and'  effect,  and  although  It  has  never 
been  construed  and  applied  by  our  Supreme 
Court,  plainly  the  purpose  of  its  adoption 
was  to  ei^edite  and  make  certain  the  ad- 
mlnstratlon  of  justice  by  rendering  of  Uo 
avail,  upon  appeal  to  this  court,  errors  occur- 
ring during  the  trial  of  a  orlmlnal  case, 
eitier  in  the  charge  of  the  trial  court  or 
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as  to  any  matter  of  pleftdlng  or  procednre 
which  cannot  be  fairly  said,  upan  a  review 
of  the  evidence  in  the  entire  case^  to  have 
resulted  in  a  miscarriage  of  Justloe.  In  other 
words,  the  mle  formerly  in  vogue  that  prej- 
udice 1b  presumed  to  have  resulted  to  a  de- 
fendant from  any  sabstantial  error  or  Ir- 
regniarlty  occarring  during  the  course  of  a 
criminal  trial  has  been  ^ectlvely  abrogated 
by  the  constitutional  provision  under  con- 
sideration, which,  as  we  read  It,  declares 
that,  where  error  or  irregularity  appears  in 
the  conduct  of  a  trial,  it  Is  the  dnty  of  the 
anieUate  court  to  examine  the'  evidence  up- 
on  the  whole  case,  and,  if  possible,  ascertain 
therA&om  whether  or  not  the  error  or  ir- 
r^ulailty  complained  of  did  in  fact  operate 
to  the  injury  of  the  d^oidant  to  the  extent 
that  It  may  be  justly  said  that  his  convic- 
tion waa  a  misearrlage  of  Justice.  In  order 
to  comidy  with  the  mandate  of  the  Oonstitn- 
tion,  there  la  no  escape  from  tibe  conclusion, 
it  seema  to  us,  that  we  are  called  npon  and 
ctKupelled  to  weigh  the  evidence  upon  which 
the  conviction  waa  had,  and  then  decide 
whether  or  not  tiie  error  or  Irregularly  cwn- 
plained  of  had  the  ^ect  Indicated.  If  these 
views  be  correct,  then  it  must  follow  that 
wb«e,  in  any  gXvea  case,  It  appears  to  the 
satisfaction  of  this  court,  from  a  reading  of 
the  ertdenoe  adduced  upon  the  whole  case, 
that  the  verdict  found  by  the  Jnry  was  Just, 
and  would  have  been  the  same  notwlthstandr 
Ing  the  MTTor  or  Irregolarlty  complained  of, 
a  new  trial  will  not  be  ordwed. 

Applying  these  views  to  the  case  at  bar, 
we  have  carefully  examined  tbe  record  be- 
fore us  and  find  therein  evidence  which, 
apart  from  the  testimony  of  Madge  Deil,  fol- 
ly sapports  and  Justifies  the  verdict>— that 
is  to  say,  the  defendant  could  and  should 
have  been  convicted  of  the  offense  charged 
against  him  without  the  aid  of  the  testimony 
of  Madge  Dell — end  It  Is  certain,  it  seems  to 
us,  that,  If  the  peoiple  had  rested  their  case 
without  calling  bex  as  a  witness,  the  case 
made  against  the  defendant  would  neverthe- 
lesa  have  been  so  complete  and  conclusive 
that  tbe  Jury  could  not  have  honestly  and 
Justly  returned  a  differoit  verdict  In  short, 
we  are  convinced  that  the  defendant  would 
have  been  convicted,  even  if  tbe  requested 
instructions  had  been  given,  and  therefore 
their  refusal  cannot  be  said  to  be  a  control- 
ling, or  even  a  contributing,  cause  of  the 
verdict. 

We  a  re  not  unmindful  (tf  tbe  suggestion  that 
under  the  rule  formerly  in  vogue^  and  often 
Invoked  In  the  dispoaltltm  of  criminal  ap- 
peals, it  could  be  said  that  the  Jury  might 
bare  based  ita  vwdlct  solely  upon  the  testi- 
mony of  Madge  Dell,  and  therefore  iffejudlce 
would  be  presumed  from  the  failure  of  the 
trial  court  to  Instruct  the  Jury  npon  the  sub- 
ject of  aoomirftces.  The  rule  of  tbe  Con- 
stitution, however,  does  not  deal  In  presump- 
tive iwcdudle^  nor  pwmlt  us  to  speculate 


upon  tile  possibilities  which'  may  Have  In- 
duced the  vwdict  of  the  jury.  No  presump- 
tion of  prejudice  arises  from  the  mere  fact 
of  error.  On  the  contrary.  It  must  affirma- 
tively aM>ear  to  this  court  that  the  defendant 
has  been  substantially  injured  by  the  error 
complained  of.  No  soch  showing  has  been 
made,  nor,  we  take  it,  can  be  made  under 
all  the  evidence  In  this  case. 

It  follows,  from  what  has  been  said,  that 
the  misdirection  of  the  Jury  complained  of 
affords  no  sufficient  warrant  to  this  court 
for  the  reversal  of  the  casfe  The  defendant 
comi^ains  of  several  rulings  of  the  trial  court 
made  in  the  admission  and  rejection  of  evi- 
dence. We  have  carefuUy  examined  the  rec- 
ord, especially  with  respect  to  tbe  rulings 
called  in  question;  and,  without  specifying 
each  ruling  in  detail,  it  Is  sufflctoat  to  say 
tiiat  we  are  of  the  optntou  Oiat  no  prejudicial 
error  was  committed. 

The  Judgmoit  and  order  are  afflnued. 

We  concur:  BALI^  J.;  IfUBraEY,  JndgS 
pro  tern. 

(U  CaL  App.  118) 
In  re  DAVIDSON'S  ESTATB. 

FERGUSON  et  aL  v.  FRBr.    (Qv.  1,286.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Feb.  7, 1813.   Beheaiiu  Denied 
by  Supreme  Court  April  8,  wlS.) 

1.  ExKocToBS  aud  APHiinaTmATOBfl  (I  814*) 

— PBOCEBDIHaS  FOB  DiBTBIBUTIOR— FXXU)- 

XHO. 

Wbere  an  adminifltrator  filed  a  petition 
BsUng  dlstribolion  of  the  oitire  estate  to  him- 
self,  but  on  the  bearing  stipulated  with  the  oth- 
er claimauts  that  the  matter  should  be  submit- 
ted to  the  court  on  an  agreed  statement  of 
facts,  he  thereby  waived  the  filing  of  formal 
written  objectionB  to  his  petition. 
[Ed.  Note.— For  other  cases,  see  Bxecntora 

3 Id  Admhiistrators,  Cent.  Dig.  %%  1274-1207; 
ee.  Dig.  |  SIC*] 

2.  Afpsalaitd  Ebbob  (1719*)— Awiomixinn 

or  Ebbob— Necessitt. 

Where,  on  the  hearing  of  an  administra- 
tor's petition  for  distribution  of  the  estate, 
tbe  matter  was  submitted  on  an  agreed  state* 
ment  of  facts  covering  all  Jurisdictional  mat- 
ters as  well  as  all  facts  upon  which  the  rights 
of  the  parties  depended,  uo  assignment  of  er- 
rors was  necessary  to  the  consideration  of  an 
appeal  from  the  decree  of  distribution;  the 
agreed  statement  taking  the  place  of  and  hav- 
ing the  force  and  effect  of  an.  ouattacked  find- 
lug  of  facts. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2866-2882,  8480;  Dec. 
Dig,  I  719.*1 

3.  HUSBAHD  AND  WiFE  (|  274*)— COIOCOinTt 

Pbopebtt  oh  Death  or  Sdbvivob. 

Civ.  Code,  I  1386,  subd.  8,  providing  that 
where  an  intestate  is  a  widow  or  widower  and 
leaves  no  issue,  and  the  estate  or  any  portion 
thereof  was  the  common  property  of  the  hites- 
tate  and  hia  or  her  deceased  spouse,  while  such 
spouse  was  living,  the  property  shall  go  one 
half  to  the  kin  of  the  deceased  spouse  and  the 
other  half  to  tiie  kin  of  intestate,  applies  to  the 
property  of  a  wife  dying  intestate,  which  was 
conunuaity  property  at  t3w  time  of  the  has- 
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band's  deatb,  although  the  husband  left  a  will 
giTing  all  of  bis  estate  to  tbe  wife. 

[Ed.  Not6.— For  otiier  cages,  see  Husband 
and  Wife,  CenL  Dig.  {§  102G-1031;  Dec.  Dig.  { 
274.*] 

4.  STIFTTLATIONB  (g  18*)— AOBEED  SiATEUBNI 

OF  Facts— CONSTKUCTION. 

Where  an  administrator's  petition  for  dis- 
tribution was  submitted  on  an  agreed  statement 
(iC  fii'.'ts,  stating  that  the  administrator  was 
the  sole  snrrlTing  heir  at  law  and  next  of  kin 
of  tbe  intestate,  but  also  stating  that  the 
property  in  dispute  had  been  community  prop- 
erty of  intestate  and  her  husband  up  to  the 
time  of  bis  death,  and  that  other  claimants 
were  the  next  of  bin  of  the  husband,  tbe  state- 
ment that  the  admiiilstrator  was  the  sole  heir 
and  next  of  kin  was  not  conclusive  that  he  was 
entitled  to  succeed  to  tbe  entire  estate. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  g{  41-54;  Dec.  Dig.  S  18.»] 

Appeal  from  Supeilor  Oomt,  City  and 
ponutr  oC  Ban  Francisco;  J.  T.  Coffey, 
Judge. 

Petition  by  William  A.  Frer  Cor  the  dis- 
tribution of  the  estate  of  Eliza  Ann  David- 
son, deceased.  From-  the  final  decree  of  dls- 
tilbntlbn,  Helen  Fiersuson  and  others,  claim- 
ing an  Interest  In  the  estate,  appeaL  Re- 
versed and  remanded,  with  directions. 

Sullivan  &  Sullivan  and  Theo.  3.  Roche, 
all  of  .San  Francisco,  for  appellants.  John 
G.  Jury,  of  San  Francisco,  for  respondent 

HALI/,  J.  This  Is  an  appeal  from  a  final 
decree  of  distribution  made  and  entered  In 
the  matter  of  the  estate  of  Elllza  Ann  David- 
son, deceased,  whereby  the  court  distributed 
the  entire  estate  of  said  deceased,  who  died 
Intestate^  to  re^ndent,  who  Is  the  surviv- 
ing brother  of  said  deceased,  to  the  exclusion 
of  Uie  appellants,  who  are  the  surviving  sis- 
ter and  the  children  of  a  deceased  brother 
and  of  two  dMeased  sisters  of  Walter  Park 
Davidson,  the  predeceased  husband  of  laiza 
Ann  Davidson,  deceased.  The  appeal  comes 
to  this  court  upon  a  settled  bill  of  exceptions, 
from  which  it  an>ears,  among  other  things, 
Uiat  rttponden^  in  the  capacity  of  adminls- 
tratw  of  Oie  estate  of  Eliza  Ann  Davidson, 
filed  a  petition  for  fliul  distribution  of  said 
estate.  In  whldi  he  recognized  the  claim  of 
appellants,  as  the  sister  and  nieces  and 
nephews  of  the  predeceased  husband  of  the 
deceased,  to  take  one-half  of  such  portion  of 
the  estate  of  decedent  as  had  been  the  com- 
munity property  of  decedent  and  her  prede- 
ceased husband  at  the  time  of  his  death,  or 
was  the  proceeds  titereof.  Subsequently,  aft 
er  a  change  of  attorneys,  respondent  filed  an 
amended  and  supplemental  petition,  In  which 
he  asked  distribution  of  the  entire  estate  to 
himself  as  the  surviving  brother  of  deceased. 

Appellants  filed  no  written  objecticms  to 
this  amended  and  supplemental  petition,  but 
aiK>eared  at  the  hearii^  th««on,  and,  as 
appears  from  the  bill  of  exceptions,  "All  of 
the  parties  Interested  In  the  distribution  of 
said  estate  then  and  Uiere  stipulated  that 
themattOT  of  the  distribution  of  said  estate  be 
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sabmltted"  upon  an  agreed  statement  of 
facts,  which  Is  set  forth  In  the  bill  of  exc^ 
tlons.  No  other  evidence  was  Introduced, 
and  after  tbe  presentation  of  tbe  agreed 
statement  of  facts,  as  appears  from  the  bill 
of  exceptions,  "said  petition  and  amended 
and  supplemental  petition  for  distribution 
of  said  estate  was  submitted  to  the  court  for 
dedslon."  Respondent  insists  that  tbe  ap- 
pellants have  no  right  to  appeal  nor  to  be 
heard  upon  the  record  before  this  court,  be- 
cause they  made  no  written  objections  to  the 
amended  petition,  and  the  bill  of  eiceptlona 
contains  no  qtedflcations  of  emm  reUett 
npon. 

[1  ]  Respondeat  Is  In  no  position  to  object 
that  no  written  objections  were  filed  to  his 
amended  and  supplemental  petition.  Appel- 
lants appeared  and  respondent  stipulated 
with  them  in  open  court  "tbat  the  matter  of 
the  distribution  of  the  ^tate  be  submitted 
upon  the  following  agreed  statement  of  facts," 
which  statement  of  facts  set  out  tbe  claim  of 
appellants  to  a  distributive  share  of  the  es- 
tate of  decedent.  This  was  a  waiver  of  the 
necessity,  If  any  existed,  for  appellants*  filing 
any  formal  written  objections  to  the  amended 
petition  for  distribution. 

[2]  NeiUier  is  any  asalgnmrat  of  errors 
necessary  to  the  consideration  of  this  appeal. 
The  agreed  statement  of  fticts  set  fOrth  la 
the  bill  of  exceptions  covers  all  Jurisdictional 
matters  necessary  ta  sui^rt  a  decree  of  dis- 
tribution, as  well  as  all  tbe  facts  upon  whldk 
the  respective  rii^ts  of  appellants  and  re- 
spondent to  any  portion  of  the  estate  of  de- 
cedent depend.  Such  an  agreed  statement  ot 
facts  takes  the  place  of,  and  has  the  force 
and  ^ect  of,  an  nnattadied  finding  of  focts' 
made  by  the  court  Burnett  v.  Pacheco,  27 
CaL  408;  Huller  t.  BoweU,  110  GaL  81fi,  42 
Paa  804;  McMenomy  v.  White,  116  Gal.  3S9^ 
47  Pac  100;  Conway  r.  C.  K.  of  A.,  137  OaL 
384,  70  Paa  228.  The  question  is  thus  prop- 
erly before  tikis  court  as  to  whether  not 
the  facts  set  forth  In  the  agreed  statement 
of  fticts  support  the  judgment  and  decree  ot 
the  court 

[3]  It  appears  from  the  agreed  statement 
of  facts  that  decedent  died  intestate  January 
16,  1911,  leaving  surviving  as  her  only  next 
of  kin  a  brother,  William  A.  Frey,  the  re- 
spondent herein.  All  of  the  property  of 
which  she  died  possessed  or  seised,  save 
some  enumerated  personal  effects,  had  been 
the  community  property  of  decedent  and  he: 
predeceMed  husband,  Waltor  t^rk  Darldsn^ 
at  tbe  time  of  his  death,  or  was  tbe  iwoceeds 
thereto  Walter  IPbA  Davidson  left  snrvlT- 
Ing  him  at  bis  death  as  his  only  h^rn  at  law 
said  Ellsa  Ann  Davidson,  his  widow,  and  the 
appellants  herein,  who  were  bis  rtster  and 
the  cbildroi  of  a  deceased  brother  and  sla- 
ters. He  a  will  which  was  duly  admit- 
ted to  probate,  in  which  be  devised  all  of  his 
estate  to  bis  wife,  EAlza  Ann  Davidson,  and 
all  the  residue  of  bis  estate  was  distribut- 
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ed  to  her  by  the  decree  of  distribution  made 
In  tbe  matter  of  his  estate,  in  wMch  de- 
cree the  whole  of  the  residue  of  the  ee- 
tate  of  said  Walter  Park  Davidson  was 
adjudged  to  be  community  property  of  liim 
and  his  said  wife. 

Under  the  facts  above  stated,  it  Is  clear 
that  the  distribution  of  the  property  left  by 
the  intestate  decedent,  Eliza  Ann  Davidson, 
which  had  been  and  was  the  conmiunity  prop- 
erty of  said  decedent  and  her  husband  at  the 
time'  of  his  death,  or  was  the  proceeds  there- 
of, should  have  been  distributed  in  accord- 
ance with  the  provlsioDs  of  subdlvlaion  8  of 
section  1386  of  the  Civil  Code,  which  provides 
that  "if  the  deceased  is  a  widow,  or  widower, 
and  leaves  no  Issue,  and  the  estate,  or  any 
portion  thereof,  was  the  common  property 
of  such  decedent  and  Iiis  or  her  deceased 
spouse,  while  such  spouse  was  living,"  such 
property  sliall  go  one  half  to  certaiu  desig- 
nated kin  of  the  deceased  spouse,  and  the 
other  half  to  certain  designated  kin  of  de- 
ceased. This  section  of  the  law  determines 
the  succession  to  all  property  left  by  the 
surviving  spouse,  who  dies  a  widow  or  wid- 
ower, '  without  leaving  descendants,  which 
was  community  property  of  the  siKmses  at 
tlie  time  of  tbe  death  of  the  spouse  who  first 
dies.  The  fact  that  the  husband,  dying  first, 
devised  any  or  all  of  the  community  property 
to  his  wife  does  not  divest  such  property  of 
Its  character  of  community  property  up  to 
tbe  time  of  his  death.  It  was  community 
property  of  the  two  spouses  at  tbe  death  of 
the  husband,  and  is  squarely  within  the 
lanjTuage  of  Bubdlvlsion  8  of  section  1386  of 
the  avU  CoAe. 

The  case  of  Estate  of  McCauIey,  138  Cal. 
546,  71  Pac.  4S8,  gives  no  support  to  tbe  de- 
cree appealed  from  nor  to  the  contention  of 
respondent  In  that  case  it  was  decided 
that  property  deeded  by  the  husband  to  the 
wife  became  her  separate  property  and  was 
not  a  part  of  the  community  property  at  the 
time  of  his  death,  and  therefore  its  disposi- 
tion upon  the  death  of  the  wife  was  not  con- 
trolled by  subdivision  9  (now  subdivision  8) 
of  section  1386  of  the  avll  Code.  The  con- 
tention in  the  McCtauley  Case  was  that  prop- 
erty that  had  at  any  time  been  community 
property  was  controlled  upon  the  death  of 
the  last  surviving  spouse,  dying  without  Is- 
sue, by  subdivision  9  (now  8)  of  section  1386 
of  the  Civil  Code.  Hie  decision  simply  holds 
tlkat  the  subdivision  in  question  controls  tbe 
succession  to  only  such  common  property  as 
was  undisposed  of  at  the  time  of  tbe  death  of 
tbe  husband,  and  does  not  control  as  to 
property  deeded  by  the  husband  to  the  wife, 
which,  of  course,  upon  tbe  execution  of  the 
deed  became  her  separate  property,  and  there- 
fore was  not  a  part  of  the  community  prop- 
erty at  tbe  time  of  the  death  of  the  husband. 
Subdivision  8  of  section  1386  of  the  avll 
Code  controls  the  succession  to  property  left 
l3j  tiie  widow,  dying  Intestate,  which  was 


community  property  of  herself  and  her  hus- 
band at  the  time  of  his  death,  though  he  de- 
vised all  or  any  part  thereof  to  her  by  will. 
After  Ills  death  such  property  becomes  her 
separate  property  whether  she  receive  under 
his  will  or  by  right  of  survivorship.  In 
either  case  It  was  common  property  undis- 
posed of  at  the  time  of  hla  death. 

[4]  Respondent  makes  some  contention 
that  because  the  stipulation  as  to  the  facts, 
after  setting  forth  that  respondent  la  tbe  sur- 
viving brother  of  deceased,  also  states  that 
he  *is  the  sole  surviving  heir  at  law  and  next 
of  kin  of  said  Eliza  Ann  Davidson,  deceased," 
conclusively  establishes  that  be  is  entitled 
to  succeed  to  her  entire  estate.  But  the  stip- 
ulation of  facts  must  be  read  in  its  entirety. 
And,  so  reed,  it  sets  forth  the  other  facts 
which  show  that  by  the  statement  that  re- 
spondent is  the  sole  heir  at  law  of  decedent 
was  meant  no  more  than  that  he  was  her  only 
next  of  kin.  Tbe  specific  facts  set  forth  show 
that  the  property  in  dispute  had  been  tiie  com- 
munity property  of  decedent  and  her  bus- 
l>and  up  to  the  time  of  bis  death,  and  ttiat 
appellants  are  the  sister  and  the  children  of 
a  deceased  brother  and  slaters  of  the  hus- 
band. From  these  facts  It  follows,  as  a  mat- 
ter of  law,  that  they  are  entitled  to  take  one 
half  of  the  property  In  dispute,  while  re- 
spondent Is  entitled  to  take  tbe  other  half. 
Of  course  the  nieces  and  nephews  are  to 
take  by  right  of  representation. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  to  en- 
ter a  decree  of  distribution  upon  the  agreed 
statement  ot  fftcta  tn  cbnformKy  with  the 
Tlewfl  expressed  In  tbta  opinion. 

We  concur:  LENNON,  P.  J.;  UUBPHET. 
Judge  pro  tern. 

01  CaL  App.  m 

JOHNSTON  T.  POBTER  et  aL    (GIr.  1,U6.) 

(District  Court  of  Aimeal,  First  IHstrlct,  Call- 
tomia.  Feb.  6,  ItflS.   RebearinK  Denied 
by  Sapreme  Court  April  6, 1918.) 

1.  Bbokebs  (S  86*)— AonoifB  Foa  GoHias- 

8ION»— SdFFICIENCT  of  EVinKNCE. 

In  a  broker's  action  for  commissions  against 
another  broker,  hla  testimony  that  before  he 
introduced  the  purchaier  to  tbe  defendant  he 
told  defendant  that  he  was  Interested  in  ^e 
commissions  in  the  event  of  a  sale,  and  that 
defendant  replied  tbat  be  would  protect  blm  on 
bis  commlBBiona,  supported  a  jury  finding  ot 
a  contract  to  pay  such  commissions,  notwith- 
Btanding  the  testimODy  of  another  witness  in 
conflict  therewith;  such  conflict  being  for  the 
jury. 

lEd.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §§  116-120;  Dec.  Dig.  |  86.*] 

2.  Bbokebs  (i  48*)— Sai^  or  LaNo-^OBEK- 
UNT  Bbtweeit  Bbokebs. 

An  oral  agreement  by  a  broker  to  pay  part 

of  the  commtaaiona  on  a  sale  of  land  to  anoth- 
er broker  who  procured  the  purchaser  waa 
not  witbin  the  statute  of  frauds. 

[Ed.  Note.— For  other  caaea,  see  Brokers, 
Cent.  Dig.  I  44;  Dec.  Dig.  S  43.*] 
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5.  BROKBBB  (§43*)— EUPLOTinCNIS-XSOESSlTT 
OF  Wbitinq, 

Civ.  Code,  1 1624,  Bobd,  6,  requiriar  agree- 
ments autborizing  or  employing  brokers  to 
purchase  or  sell  real  estate  for  a  commission 
to  be  in  wilting,  was  intended  for-  the  protec- 
tion of  owners  against  the  unfounded  claims 
of  brokers,  and  does  not  apply  to  contracts  be- 
tween brokers  co-operating  in  the  sale  of  real 
laroperty  as  to  their  comnussiona  oa  such  sale. 

[Ed.  Note.— For  other  caaee,  see  Brokers, 
Gent  Dig.  I  44;  Dec.  Dig.  |  4S.*] 

4.  BaoKsaa  <|  86*)— Actions  fob  CoMiaa- 

8I0NS — SUFFICIENCT  OF  EVIDENCE. 

In  a  broker's  action  for  commissions 
against  another  broker,  assuming  that  it  was 
aecessair  to  show  a  TalM  contract  under  which 
defendant  was  entitled  to  commiasicois  on  the 
■ale,  proof  that  a  third  broker  having  an  ex- 
clusive contract  with  the  owner  assigned  one- 
half  interest  therein  to  defendant  under  an 
agreement  that  on  a  sale  by  either  tiie  conunis- 
sions  would  be  divided  suSSciendy  showed  de- 
fendant's right  to  commissions. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  H  116-120;  Dec.  Dig.  §  86.*] 

6.  Bbokebs  (I  82*)— Actions  fob  Coifiaa- 
flxons— SuFnciBNOT  or  Evidbncb. 

In  a  broker's  action  for  commisrions 

aainst  another  broker  for  a  share  in  the  com- 
ssions  on  a  sale,  where  It  was  shown  that 
defendant  had  received  a  commission  on  the 
■ale,  it  was  not  necessary  to  show  that  he  had 
a  valid  contract  entitling  1dm  to  anch  commis- 

[Bd.  Note.— For  otJier  cases,  see  Brokers, 
Cent.  Dig.  H  101-103;  Dec.  Dig.  f  82.*] 

&  AFPEAI,  AHD  BEBOB  (I  201*)— RBBBBTATIOlf 

or  Gboundb  or  Bbtibw— OsfBonoNS— Nb- 

OBSaiTT. 

Complaint  could  not  be  mads  on  appeal  of 
the  admuston  of  evldmce  not  objected  to  at 
tke  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Drror,  Cent.  Dig.  U  1149,  1258-12^  1274- 
1278,  1280,  1S69:  Dee.  Dig.  |  204.*] 

T.  Bboeebs  (I  69*)— CoinasBioHB— Amount. 

Where  a  broker  agreed  to  share  his  com- 
■Ussions  on  a  sale  with  another  broker  who 
procured  the  purchaser,  in  the  absence  of  an 
express  agreement  as  to  the  second  broker's 
eomi>ensanon,  he  was  entitled  to  recover  a  rea- 
sonable sum. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  S  65;  Dec.  Dig.  f  68.*] 

8.  Broeebb  (i  86*)— Actions  fob  Oouuib- 

BIONS— SUFFICIBNOT  Or  EVIOBHOB— AHOTIHT 

or  Bbcovert. 

In  an  action  by  a  broker  who  introduced  a 
purchaser  to  another  broker  for  a  share  in  the 
eommissionB  on  a  sale,  pursuant  to  an  agree- 
ment which  did  not  fix  the  amount  of  his  share, 
where  it  appeared  that  defendant  received  a 
commiBSion  of  $2,250,  and  testimony  that  it 
was  customary  in  that  vicinity  to  pay  the  bro- 
ker procuring  a  purchaser  for  another  broker 
from  one-half  to  two-thirds  of  the  commission 
was  uncontradicted,  a  verdict  for  f2,000  reduc- 
ed by  the  trial  court  to  $1,600  was  not  unsup- 
ported by  the  evidence,  and  hence  could  not 
be  set  aside  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {S  116-120;  Dec.  Dig,  {  86.*] 

Appeal  from  Superior  Court,  Santa  Gmz 
Conn^;  Lucas  F.  Smith,  Judge. 

Action  by  D.  W.  Johnston  against  Warren 
B.  Porter  and  others.  From  a  judgment 
against  defendant,  and  from  an  order  deny- 


ing a  new  trio],  J.  J.  Uorer  a^ieals.  Af- 
firmed. 

N'etherton  &  Torchiana,  of  San£a  Gmz,  toe 
appellant  Casein  ft  Lncaa,  et  Ban  Joea^  for 

respondent 

LBNNON,  P.  J.  This  action  was  Instituted 
for  the  recovery  of  a  realty  broker's  com- 
mission claimed  to  be  due  to  the  plaintiff 
under  the  terms  of  an  oral  contract  alleged 
to  have  been  entered  into  between  tlie  plain- 
tiff and  the  defendant  Morey,  whereby  it  was 
agreed  that  it  the  plaintiff  would  procure  a 
purchaser  for  certain  real' property  the  de- 
fendant Morey  would  pay  to  the  plaintiff  a 
reasonable  commission  for  his  aerrlcea  In 
procuring  such  purchaser. 

The  fftcts  of  the  case,  as  revealed  by  the 
pleadings  and  the  proof,  are  these:  One  An- 
zer  and  wife  were  the  owners  of  3,400  acres 
of  land  known  as  the  "Aroma  Ranch,"  situ- 
ated in  the  county  of  Santa  Cruz.  On  Sep- 
tember 29,  1909,  they  entered  Into  an  agree- 
ment with  one  R.  P.  Qulnn,  whereby  he  was 
appointed  the  exclusive  agent  for  the  term 
of  two  years  for  the  purpose  of  making  a 
sale  of  the  ranch.  Qulnn  was  authorized  to 
sell  the  property  for  $95,000,  and  in  the  event 
of  a  sale  he  was  to  receive  as  his  commis- 
sion for  his  services  the  sum  of  $4,'nS0,  or  5 
per  cent  of  any  amount  which  might  be 
agreed  upon  and  accepted  as  the  purchase 
price  of  the  property.  Qulnn  did  not  suc- 
ceed in  personally  procuring  a  purchaser  for 
the  property,  and  on  the  12tb  day  of  October, 
1909,  he  assigned  one-half  interest  in  this 
contract  to  the  defendant  Morey.  The  con- 
sideration for  the  assignment  was  stated  to 
be  the  sum  of  $300;  and  it  was  expressly  con- 
ditioned therdn  that  Morey  uiK>n  a  sale  of 
the  property  should  be  repaid  the  $300  paid 
by  him  to  Qulnn  as  a  consideration  for  the 
assignment  and  that  the  commissions  to  be 
paid  to  Qulnn  in  the  event  of  the  sale  of 
the  property,  as  provided  In  the  original  con- 
tract between  Qulnn  and  the  Anzers,  should 
be  divided  equally  between  the  defendant 
Morey  and  Qulnn.  The  assignment  further 
provided  that:  "In  the  event  of  either  of 
said  parties  (Qulnn  or  Morey)  making  said 
*  *  *  sale  through  other  parties  or  bro- 
kers, the  commission  of  said  broker  or  brokers 
or  parties  making  said  •  *  •  sale  must 
first  t>e  paid,  and  the  balance  of  the  commls* 
slons  then  divided  equally  between  said  par- 
Ues." 

The  plaintiff  was  engaged  in  the  business 
of  a  real  estate  broker.  Through  the  Intro- 
duction of  a  friend  of  his,  a  Mr.  Brooke, 
the  plaintiff  came  in  contact  with  a  Mr. 
Luther,  who  waa  desirous  of  purchasing 
eucalyptus  land.  The  plaintiff  having  knowl- 
edge of  the  Anzer  property,  its  location,  and 
the  uses  to  which  it  could  Iw  put,  gave  Mr. 
Brooke^  upon  behalf  of  Mr.  Imtber,  a  UAtex 
addressed  to  a  Mr.  White,  a  real  eatate  agent 
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In  WatsDOTlIl^  and  aaotber  letter  addressed 
to  Ur.  Fortu,  a  banker  of  Wattonvllle,  who 
was  named  as  one  of  the  defendants  to  the 
action.  On  the  following  day  the  plaintiff 
went  to  Watsonrille  In  response  to  a  tele- 
phone meaaage  from  Mr.  Lnther,  who  said 
that  be  had  seen  the  Anzer  property  and  lik- 
ed it  very  mnch,  bat  that  he  was  nnable  to 
aacwtain  who  had  the  property  for  sale.  The 
plaintiff  thereupon  said  that  be  would  in- 
trodnee  Latber  to  tbe  proper  parties.  While 
in  WatsonTllle  plaintiff  saw  Mr.  Porter  and 
Infoimed  him  that  he  had  a  man  who  wished 
to  purchase  the  Anaor  property.  In  r^ly 
Mr.  Johnson  said,  "I^'a  go  and  see  Johnny," 
meaning  defendant  Morey;  whereapon  plain- 
tiff and  Porter  called  tyKin  defendant  Morey 
and  Informed  him  that  plaintiff  had  a  pur- 
chaser for  the  Anzer  property.  Morey  re- 
plied that  plaintiff  bad  come  to  the  rli^t 
place  as  he  (Morey)  was  the  only  man  who 
bad  the  sale  of  the  Anzer  ranch.  At  this 
time  the  plaintiff  announced  that  he  was 
interested  in  the  matter  of  his  comftilaslons 
In  the  eroit  of  a  aalB,  wbereopon,  according 
to  Uie  testimony  of  tba  plalntU^  Pinter  said 
to  the  d^ttkdant  Morey,  "JtAmiy,  yon  protect 
D.  W.  (the  plaintiff)  on  his  oommisslona," 
and  Morey  replied,  "I  will  do  so,"  TbB  idaln* 
tiff  then  introduced  Mr.  Lnther  to  tbe  de- 
fendant Morey,  and  after  some  oonTcrsatlon 
ocnceming  the  character  oi  the  propoty, 
and  tbe  amonnt  to  be  paid  oa  the  purchase 
price  thereof,  the  plaintiff  expressed  the  hope 
that  an  agreonent  of  sale  eoidd  be  reached, 
and  then  departed  for  his  home.  The  fol- 
lowing day  plaintiff  rec^red  a  letter  from 
Mr.  Lather,  stating  tluit  he  would  leave  Wat- 
Bonrille  and  seek  land  elsewhere  If  negoda- 
ttona  for  the  Anzer  property  did  not  make 
more  progress,  ^e  letter  requested  plaintiff 
to  use  his  Influence  on  Morey.  The  plaintiff 
inaUed  thto  letter  to  Morey,  and  in  addition 
wrote  to  lilm  aa  follows:  "Dear  Mr.  Morey: 
U  the  within  letter  Intereate  yoa  I  would  ad- 
rlae  yon  to  act  at  onoe  aa  It  oplaliu  Itsell" 
Thereafter,  and  as  a  result  of  plalntUFa  ef- 
forts, the  Anzer  prc^rty  was  sold  to  Mr* 
Luther  for  |9(^000,  oat  of  which  a  eommla- 
alon  of  $4,500  was  paid  to  Qulnn,  irtio  in 
torn  paid  one-half  thereof  to  the  defendant 
Morey.  Thereopon  the  defendant  Morey  In- 
closed his  personal  dieck  for  |260  In  a  let- 
ter addressed  to  tbe  plalntlfl,  of  which  the 
following  Is  a  copy :  "Watsonrille,  CaL, 
March  2,  1910.  Mr.  D.  W.  Johnston,  Santa 
Cms,  CaL — My  Dear  Sir:  I  am  Inclosing 
herein  my  personal  check  for  |200.  Tbe  mat- 
ter that  was  brought  up  through  your  Intro- 
dnctlon  a  short  time  ago  has  been  closed,  and 
I  trust  that  this  will  reimburse  you  for  your 
time.  I  am,  truly  yours,  J.  J.  Morey."  Plain- 
tiff refused  to  aoc^t  this  check  In  payment 
of  his  oommisalon,^and  brought  this  suit  for 
the  recovery  of  the  sum  of  J4,500,  which  he 
alleged  was  the  reasonable  value  of  bUr  serv- 
ice!. 


From  tbe  foregoing  stetement  of  facts  It 
wlU  be  seen  that  tbe  defendant  Morey  was 
not  the  owner  of  tbe  property  sold,  and  that 
the  action  is  one  for  the  recovery  by  one 
real  estate  broker  from  another  of  a  commls> 
alon  alleged  to  be  due  under  the  tenna  of 
an  oral  contract  between  broker  and  biok». 
The  case  was  tried  with  a  jury.  The  plain* 
tiff  was  nonsuited  aa  to  all  of  the  defendanta 
except  Morey,  and  as  against  him  the  jury 
returned  a  verdict  in  favor  of  the  plaintiff 
In  the  sum  of  $2,000.  Judgment  for  the  plain- 
tiff was  entered  accordingly.  The  trial 
court,  however,  deeming  tbe  amount  of  the 
v^Ict  and  Judgment  excesulve,  denied  de- 
fmdant  Morey's  motion  for  a  new  trial  upon 
the  express  condition  that  plaintiff  remit  the 
sum  of  $600  from  tbe  amount  of  the  verdict 
and  Judgment  aa  originally  roidered  and 
entered.  The  plalntltt  complied  with  this 
condition,  and  thereupon  tbe  lower  court 
made  and  entered  an  order  that  the  Jndgmoat 
be  reduced  to  the  sum  of  $l,60a  from  tbe 
Judgment  as  modified  and  from  the  order 
denying  a  new  trial  the  defendant  Morey  has 
appealed. 

In  support  of  his  appeal  he  urges  that  Us 
motion  for  a  nonsuit  should  have  been  grant- 
ed because  It  was  not  shown  upon  the  plain- 
tiff's case  nor  at  all:  d)  That  the  defendant 
was  authorised  in  wrltbig  by  the  owners  at 
tbe  property  to  sell  the  nine;  C2)  that  tbe 
contract  for  the  commission  sued  for  between 
plaintiff  and  def^dant  was  In  writing*  In 
addition  tbe  defttidant  contends  for  a  new 
trial  upon  the  ground  that  the  evidence  does 
not  support  tbe  vwUct  and  Judgmmt,  in  tbla^ 
that  the  evidence  as  to  what  was  nid  and 
done  by  plaintiff,  Morey,  and  Porter  docs  not 
show  a  meeting  of  minds  between  idalntUI 
and  defoidant  Morey  snffielent  to  create  tbe 
contract  alleged  and  sued  on. 

[1  ]  In  snnxwt  of  the  latt«  eontentlon  the 
defendant  relies  upon  a  conflict  In  tbe  evi- 
dence raised  by  tiie  testimony  of  Mr.  porter, 
who  was  called  as  a  witness  for  the  defend- 
ant ]n  an  eifort  to  i^t  the  testlsuny  ot 
plaintiff  as  to  what  was  said  and  dime  at 
the  meeting  of  plaintiff,  Morey,  and  Porter. 
This  conflict  in  the  evidence  Is  slight  and 
immaterial;  but  even  if  it  was  pronounced 
and  pertinent  it  would  be  a  matter  solely  for 
the  Jury  to  determine  The  testimony  of  the 
plaintiff,  If  believed  by  the  Jury,  was  sufficient 
to  support  the  finding  implied  from  their 
verdict  tha£  the  plaintiff  and  defendant  en- 
tered into  the  contract  sued  on,  and  there- 
fore, notwithstanding  any  real  or  apparent 
conflict  in  the  evldmce.  It  cannot  be  said 
that  the  verdict  and  Judgmmt  upon  this 
phase  of  tbe  ease  are  not  supported  bg  the 
evidence. 

[I]  Defendant's  motion  for  a  nonsuit  was 
properly  denied.  The  contract  sued  on  does 
not  fall  within  the  Inhibition  of  tbe  stetoto 
of  frauds. 

[I]  Subdivision  e  at  section  lflS4  of  ttie 
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Civil  Code,  which  declares  an  agreement  au- 
thorlzlug  or  employing  an  agent  or  broker  to 
sell  real  estate  for  a  compensation  or  com- 
mission to  he  invalid  unless  reduced  to  writ- 
ing, was -designed  only  for  tlie  protection  of 
real  estate  owners  against  the  unfounded 
4daims  of  brokers;  and  it  was  never  intend- 
ed to  be  applied  to  contracts  between  brokers 
co-operating  in  the  sale  of  real  property  and 
agreeing  to  share  commissions  earned  as  a 
result  of  such  sale.  Gorham  t.  Heiman,  90 
Cal.  346,  27  Pac.  289;  Casey  v.  Richards,  10 
OaL  App.  57,  101  Pac.  36;  Baker  v.  Thomp- 
son, 14  Cat  App.  175,  111  Pac.  873. 

[4,  5]  Upon  this  phase  of  the  case  the  de- 
foidant  contends  that  it  was  essential  to 
ttie  success  of  plaintiffs  action  on  the  con- 
tract between  plaintiff  and  defendant  that 
plaintiff  allege  and  prove  the  existence  of  a 
prior  valid  contract  wliich  could  have  been 
enforced  by  the  defendant  for  the  payment 
to  him  of  a  commission  for  procuring  a  pur- 
chaser of  the  property  in  question,  out  of 
which  In  turn  a  commission  could  be  paid  by 
the  defendant  to  plaintiff  for  his  services. 
In  other  words,  It  is  defendant's  contention 
tbat  until  it  was  shown  that  the  defendant 
was  entitled  under  a  valid  contract  to  a  com- 
mission for  the  services  which  he  rendered 
in  negotiating  this  sale,  there  was  legally  no 
fund  out  of  which  plaintiff  could  be  paid  a 
commission,  notwithstanding  the  fact  that 
the  defendant  had  actually  received  his  com- 
mission from  Qulnn. 

Assuming,  without  conceding,  this  conten- 
tion to  be  correct,  the  plalntifTs  pleadings 
and  proof  met  the  requirements  of  the  con- 
tentlon.  The  assignment  from  Qulnn,  the 
only  authorized  agent  of  the  Anzers,  .to  the 
defendant  Morey,  is,  when  read  and  con- 
strued In  its  entirety,  nothing  more  nor  less 
tiian  an  agreement  to  employ  the  defendant 
HoreiT  M  the  agent  of  Qidnn  for  the  pur- 
pose of  co-operating  In  the  inroeurement  of 
a.  purchaser  for  the  itroperty  of  the  Amsers. 
By  this  asB^nment  Qulnn  agreed  to  share 
Us  commlBSlons  with  Moriey  In  the  event  of 
olthor  prociulng  a  purchaser  for  the  proper- 
tyi  and  wMle  It  may  be  true  that  Moi^s 
contract  with  Qniim  would  net  ba.ve  support- 
ed an  actkm  by  Uorey  for  his  commissions 
against  tlie  Anaers,  nevertheless  It  Is  obvious 
that  such  cortract  could  have  been  mforced 
against  Qulnn  if  he  had  reused  to  pay 
Mor^  the  commissions  thveln  agreed  Jipoa. 
However  that  may  be,  it  is  an  undisputed 
fact  in  the  case  ttiat  Qninn,  In  keeping  with 
his  contract,  did  pay  to  Morey  the  commis- 
sions agreed  npon;  and  It  follows  that  there 
was  In  existence  a  fund  out  of  whldi  Morey 
could  have  paid  the  commission  which  the 
Jury  found  he  had  agreed  to  pay  to  the 
plaintur. 

Ttie  two  cases  of  Aldls  v.  Schleicher,  9 
CaL  App.  872,  9B  Pac.  526,  and  Saunders  v. 
Yoakum,  12  OaL  App.  543,  107  Pac.  1007, 
are  not  inconsistent  with  the  views  here  ex- 


pressed. The  first  of  these  cases  was  an 
action  to  recover  from  the  defendant  therein 
a  broker's  commission  npon  an  oral  agree- 
ment for  services  rendered  in  effecting  a  sale 
of  real  estate,  which  agreement,  it  was  al- 
leged, was  made  with  the  defendant  as  the 
agent  and  broker  of  the  parties  who,  with 
the  defendant,  were  the  owners  of  the  real 
estate.  The  scope  and  effect  of  the  opinion 
in  that  case  was  construed  in  the  same  court 
in  the  subsequent  case  of  Casey  v.  Richards, 
supra.  The  latter  case  was  also  an  action 
by  one  real  estate  agent  against  another  upon 
an  oral  contract  for  the  recovery  of  broker's 
commission  alleged  to  have  been  earned  in 
procuring  a  purchaser  for  real  estate;  and  In 
construing  the  opinion  in  Aldis  v.  Schleicher, 
the  court  said  tbat  the  complaint  In  that 
case  "was  held  to  be  Insufficient  because  it 
did  not  allege  that  the  employing  real  estate 
agent,  who  was  defendant  in  the  action,  ever 
had  received  or  was  entitled  to  recover  from 
the  seller  the  commission  for  a  share  of 
which  the  plaintiff  was  suing.  *  *  *  In 
other  words,  until' It  was  shown  either  that 
the  defendant  had  received  a  commission,  or 
was  legally  enUtled  to  recover  one  from  the 
owner,  there  was  no  <»)mmlBslon  In  which 
the  plalntlif  could  share." 

In  the  present  case  plaintiff's  complaint  al- 
leged—and It  was  not  disputed  at  the  trial — 
that  the  defendant  tiad  received  the  commis- 
sion out  of  which  In  turn  plaintUTs  commis- 
sion was  to  be  paid ;  and  therefore  It  cannot 
be  said  that  plalntUTs  pleadings  and  proof 
do  not  show  the  existence  of  a  commission 
which  could  be  the  subject  of  an  oral  con- 
tract 

[I]  Complaint  Is  made  that  the  testimony 
of  Brooke,  a  witness  for  the  plaintiff,  waa 
"bOarsay  and  self -serving";  bat  counsel  fOr 
the  defendant  has  not  favored  us  with  a  r^- 
erence  to  the  transcript  In  this  connection. 
However,  upon  examination  of  the  transcript; 
we  do  not  find .  that  counsel  for  the  d^end- 
ant  Interposed  any  objection  to  the  testi- 
mony of  this  witness,  and  therefore  he  will 
not  be  heard  to  conq;>lain  here  c£  the  adnds* 
slon  of  such  testimony. 

[7,  t]  Finally  it  Is  contended  npon  bebait 
of  the  defendant  that  the  amount  of  the 
verdict  and  Judgment  la  grossly  ^eesdve 
and  not  wholly  supported  by  the  evidence. 
In  the  absence  of  an  express  agreement  as 
to  the  compensation  which  idiould  be  paid 
plaintiff  for  his  services,  the  law  Impliedly 
fixes  a  reasonable  sum  as  his  commission. 
While  we  are  strongly  of  opinion,  as  appar- 
ently the  trial  court  was,  that  the  jury  waa 
extremely  liberal  In  Its  allowance  to  the 
plaintiff  yet  we  are  not  prepared  to  say 
that  the  record  Is  barren  of  competent  evi- 
dence to  support  the  Judgment  as  reduced 
and  finally  enterad  for  fl,SOO,  which  Is  ex- 
actly two-thirds  of  the  ^,250  which  defend- 
ant received  as  Us  share  of  the  commlssiona 
from  Qulnn.  In  this  behalf  the  record  shows 
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tbe  uncontradicted  testimony  of  the  plaintiff 
and  one  otber  witness  to  be  tbat  it  was  the 
custom  in  the  Ticinity  where  the  contract 
In  suit  and  tlie  sale  in  question  were  made, 
In  the  atisence  of  an  express  a^eement  pro- 
viding otherwise,  to  pay  the  broker  who  pro- 
cores  a  purchaser  of  real  estate  for  another 
broker  from  one-half  to  two-thirds  of  the 
commlBslon  received  from  the  owner  of  the 
prmierty.  This  testimony  was  not  rebutted 
or  attempted  to  be  rebutted  by  the  defendant, 
and  we  must  aasume  therefore  that  its  cor- 
rectness was  conceded  by  the  defendaut  at 
the  trial.  However  that  may  be,  the  evi- 
dence offered  and  received  upon  the  plain- 
tiff's case  as  to  wbat  was  a  reastmable  com- 
mission to  be  paid  him  as  compenaaticai  for 
bis  services,  standing  as  it  does  unlmpeach- 
ed  and  undiqnited,  is  saffldait  to  support 
tbe  judgment  as  finally  entered;  and  there- 
fore we  are  powerlesB  to  set  It  aside  or  fur- 
ther modify  it,  notwithstanding  the  fact  that 
it  may  be  contrary  to  our  Individual  impres- 
sions as  to  wJiat  was  the  reasonable  value  of 
plaintiff's  eervloea. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  HALL^  J.;  IfUBPHETT,  Judge 
pro  tem. 

OL  C»L  App.  US) 

GBOWALL  V.  PACIFIC  SUBETI  CO. 
(Civ.  1,134.) 
(District  Court  of  Appeal,  Firit  District,  Gall- 
fomia.   Feb.  13,  1918.) 

1.  PaiNCIPAX.  ASD  SUBBTT  (|  82*)— IdABIZJTT 

or  Cohtbaoiob'b  Scbbtt— BuiLOxna  Con- 

TftACTB. 

Where  an  owner  made  the  partial  pay^ 
ments  called  for  by  the  contract  for  tbe  con- 
■tmction  of  a  baflduig  and  completed  the  baild- 
Ing  on  the  contractor  abandooing  the  work,  attd 
tbe  amount  due  under  the  contract  waa  anffi- 
dent  to  pay  for  tbe  completion  of  tbe  work  and 
to  pay  legal  liena,  the  surety  on  tbe  contrac- 
tor a  bond  was  not  liable  to  tbe  owner,  who 
volnntarily  paid  lien  clalmanta  in  excess  of 
what  be  was  legally  liable  for. 

[Bd.  Note.— For  other  cases,  see  PHndpal 
and  Surety,  Gent  Dig.  1 127;  Dee.  Dig.  f  82.*] 

X  CoirnucTS  (S  306*>— BmLDiNo  Contbacts 
— LXABII.ITT  or  Owma. 

An  owner  who  haa  complied  witb  a  valid 
building  contract  cannot  be  compelled  to  pay 
anything  in  excess  of  tbe  contract  price;  and 
where  he  completes  the  buildin?  in  accordance 
witb  the  original  plans  on  the  abandonment  of 
the  work  by  the  contractor  he  must,  under 
Code  Civ.  Proc.  I  1200,  be  allowed  credit  for 
wbat  is  reasonably  ana  necessarOy  expended 
therefor. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  IS  1528-1533;  Dec.  Dig.  |  306.*] 

S.  Pbikcipai.  and  ScBimr  (|  ^*)— Liabilitt 
OP  SuBEiT  ON  Contbactos'b  Bond— Build- 
ing CORTBAOrS. 

The  surety  on  the  bond  of  a  building  con- 
tractor abandoning  tbe  woA  is  not  liable  to 
the  owner  for  attorney's  fees  and  costs  incur- 
red by  him  in  defendins  against  the  claima  of 
lien  daimants. 

[Bd.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  f  127;  Dec.  Dig.  {  S2.*] 


At^eal  Crom  Siverior  Court,  City  and 
County  of  San  Frandsco ;  James  IL  Tnmtt, 
Judge. 

Action  by  W.  I*.  OrowaU  against  the  Pacif- 
ic Surety  Company.  From  a  Judgmoit  for 
plaintiff,  detoidant  aiveals.  Beversed. 

Myrlck  A  Deering,  of  San  Francisco  <James 
W.  Scott  of  San  Francisco,  of  couns^,  fM- 
appellant  Jordan,  Rowe  it  Brann,  oC  San 
Francisco,  for  respondmt 

HALL,  J.  Plalntlfl  recovered  Judgmoit 
agataist  deCsndant  upon  a  bond  givw  by  de- 
fendant to  secure  tbe  ftltbfnl  perfwmanoe 
by  one  Bvans  <tf  a  contrut  to  erect  a  build- 
ing for  plaintiff.  DtfEendant  moved  for  a 
new  trial,  which  being  denied  defendant  ap- 
pealed to  this  court  both  from  the  judgment 
and  the  order. 

The  building  contract  was  to  all  reflects 
valid,  and  was  duly  filed  In  thb  recorder's, 
office. 

Evans,  the  contractor,  abandoned  the  c<hi- 
tract  before  completion,  and  plaintiff  com* 
pleted  the  building  according  to  the  original 
plans  and  spedficatioBS.  By  this  action  he 
sought  to  recover  the  excess  in  the  total 
cost  of  the  building  over  the  contract  pric^ 
claimed  to  be  $633.16,  and  also  $260  attor- 
ney's fees  paid  and  $64.76  costs  incurred  Id 
defending  two  suits  brought  by  Ilea  clafm- 
ants  against  him  and  ^e  original  otmtmctor. 

The  court  found  in  favor  of  plaintiff,  and 
gave  Judgment  for  the  amount  prayed  for.  - 

[1]  1.  As  to  the  finding  to  the  effect  that 
plaintiff  was  compelled  to  pay  to  cranplete 
the  building  any  sum  in  excess  of  the  origi- 
nal contract  price,  It  is  claimed  by  appeUanC 
that  such  finding  finds  no  support  in  the  evi- 
dence. 

This  contention  must  be  sustained.  Tke 
contract  was  for  the  payment  of  the  total 
sum  of  $9,291,  to  be  made  In  designated  is- 
stallmenta,  with  a  final  SG^y  payment  c€ 
$2,326.  At  the  time  of  the  abandonment  aC 
the  contract  by  Evans,  plaintiff  bad,  lo 
strict  accordance  with  the  contract,  paid 
thereon  $6,705,  which  left  a  balance  for  the 
completion  of  the  building  In  the  sum  of  $%' 
526.  The  owner  expended  In  economlcaUy 
completing  the  building  In  strict  accord  with 
tbe  plane  and  specifications  the  sum  of  $1,- 
795.15,  and  no  more,  which  left  in  his  bands 
the  sum  of  $1,790.86,  which  Is  the  ftill 
amount  tbat  he  was  legally  bound  to  pay  to 
Uen  claimants.  HofTman-Marks  Ca  v.  Spires^ 
154  Cal.  Ill,  97  Pac  152;  Bapbael  Ca  t. 
Grote,  154  Cal.  137,  97  Pac.  166;  Marriuia 
V.  Yallejo  Commensal  Bank,  163  40^ 
126  Pac  146. 

The  payments  due  and  made  under  O* 
contract  prior  to  the  abandonment  amonntf- 
Ing  to  $5,705,  the  amount  expended  by  tbe 
owner  In  completing  the  building,  $l,796kl{^ 
and  the  sum  of  $1,790.85,  make  up  the  total 
of  $9,291,  which  was  tbe  contract  price 
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m  An  owner  who  has  fully  compiled  upon 
his  part  with  the  teims  of  a  valid  buiUUng 
eoDtiact  cannot  be  compelled  to  pay  any- 
thing In  excess  of  such  contract  price.  Hoff- 
man-Harbs  Co.  v.  Spires,  sapra.  When  such 
an  owner  completes  the  building  In  accord- 
ance with  the  original  plans,  because  of  an 
abandonment  by  the  contractor,  he  must  be 
allowed  credit  for  what  he  has  necessarily 
and  reasouably  expended  In,  so  doing.  Thla 
Is  the  effect  of  the  application  of  section 
1200,  Code  of  GItU.  Procedure,  which  estab- 
lishes the  rule  In  cases  of  abandonment  by 
the  contractor. 

In  the  case  at  bar  plaintiff,  probably  sue^ 
poslng  that  be  was  obliged  to  turn  over  to 
the  lien  claimants  the  entire  amount  ot  the 
flnal  80-4a7  payment,  volontarily  paid  the 
amount  tbaeot  and  9100,  retained  from  pri- 
or installment*  Into  court  for  anch  claim- 
ants. It  Is  only  by  crediting  him,  as  Mtalnst 
Uw  surety,  with  tlie  full  amount  ot  sndi 
payment  that  the  finding  of  the  court  can  be 
sustained.  I^he  sure^  cannot  be  charged 
with  any  Tolontary  payment  that  plaintiff 
may  have  made  In  excess  of  what  he  was 
isgally  liable  fiv. 

(>]  NelUier-  can  be  recover,  as  against  the 
surety,  the  attorney's  fees  and  costs  Incurred 
by  lUm  In  defending  against  the  clalnis  t>t 
the  lien  claimants.  This  was  so  decided  by 
this  court  in  Alcatraz,  etc^  Ass'n  t.  U.  S. 
etb,  Ca,  S  OaL  App.  888,  86  Pac.  156.  It 
was  thore  said:  ''Wbaterer  eqwiae  was  In* 
cmred  by  reason  of  the  attempt  of  the  claim- 
ants to  enforce  Ums  to  which  they  were  hot 
entitled  is  not  onbraeed  in  the  defendant's 
contract  of  iodonnlty,  wbeOna  swdi  attempt 
was  to  enforce  liou  for  a  greater  amount 
than  they  were  entitled  to  recover,  or  liens 
for  which  they  had  no  claim  whatever.  The 
I^lntllf,  thertfor^  Is  not  entitled  to  reoover 
from  the  defendant  for  the  serrlceB  of  its 
attorneys  In  defending  these  actions,  or  the 
expenses  Incurred  therein,  and  the  court 
properly  sustained  the  demurrer  to  the  com- 
plaint** 

Some  odier  points  are  discussed  In  the 
briefs;  but,  as  the  views  above  expressed 
appear  to  us  to  be  determtoatlve  of  the  en* 
tire  case  upon  Its  merits,  we  do  not  think  It 
necessary  to  discuss  the  other  points  urged 
for  a  reversal. 

The  Judgment  and  <Mrder  appealed  from 
are  reversed. 

We  concur:  LBNNON.  P.  J.;  .MUB- 
VHEttf  X,  pro  tern. 

m  C»I.  App.  2M> 

HAT  V.  Mcdonald,  (cit.  i,i89.) 

(District  Court  of  Appeal,  Second  District,  Cal- 

ifornis.   F«b.  13,  1013.) 
1.  AFFIAL   AMD    EBBOB    ({  027* )— QUESTION 

or  Faot-^uooubht  on  Nohbuii. 

In  reviewing  a  jndsment  on  a  noDsuit,  any 
reasonable  construction  of  the  testimony  on  be- 


half of  the  plaintiff  which  will  sustain  the 
cause  of  action  alleged  must  he  adopted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Jl  2912,  2917.  8%  37S8, 
4024;  Dec.  Dig.  |  9S7.*] 

2.  Banks  and  Banking  (|  100*)— Conteacts 
or  Cashieb— Pasties— Descbiftive  Wobds. 

A  written  contract  in  the  form  of  an  I. 
O.  U.  signed  by  defendant,  and  followed  by  the 
descriptive  word  "CasWer,"  did  not  evidence 
a  contract  on  the  bank  of  wliich  defendant  was 
cashier,  since,  where  no  words  appear  in  the 
body  of  an  instmrnent  showing  it  to  have  been 
made  on  behaU  of  a  party  other  than  the  one 
whose  signature  is  attached,  it  will  not  be 
deenled  to  be  the  contract  of  another  party, 
even  though  the  signature  may  be  qualified  by 
such  words  as  "secretary,"  "cashier,"  etc 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  ||  267-260;  Dec.  Dig.  { 

ioe.*i 

3.  Evidence  (|_450*)  —  Paboi.  Evidence  — 
Pasties  to  wbitten  Contract. 

Where  a  written  contract  is  Signed  by  one 
describing  himself  as  cashier,  etc,  parol  evi- 
dence is  admissible  to  identiCr  the  party  against 
whom  the  oblig&tion  is  legally  chargeable. 

[Ed.  Note. — For  other  eases,  aee  Evidence, 
Cent.  Dig.  11  1722,1006-1910,  210&-2U4;  Dee: 
Dig.  I  450.«] 

4.  Bbokebs  {|  88*)— Action  vob  GfncmrsA- 
TiON — Question  vob  Jubt. 

Where  plaintiff  in  an  action  upon  defend- 
ant's agreement,  in  the  form  of  an  L  O.  U. 
signed  by  defendant,  followed  by  the  qualifying 
word  "Cashier,"  for  the  payment  of  a  certain 
sum  upon  plaintiff's  completion  of  a  sale,  show- 
ed that  defendant  requested  that  he  might  be 
allowed  to  close  sale  for  the  sake  of  ^ving 
him  better  prestige  with  the  bank  of  which  he 
was  cashier,  to  whicb  plaintiff  assented  upon 
the  agreement  that  defendant  would  protect 
tiim  to  the  extent  of  his  commission,  and  as 
evidence  thereof  gave  plaintiff  the  contract 
sued  on,  it  was  error  without  contradictory 
evidence,  to  direct  a  nonsuit 

[Ed.  Note.— For  other  cases,  see  Br<Aet^ 
Cent  Dig.  SI  121.  123-130;  Dec  Dig,  {  88.*] 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; J.  W.  Mahon,  Judge. 

Action  by  Oeorge  Hay  against  B.  McDon- 
ald.  Judgm«it  for  defendant,  and  plaintiff 

appeals.  Reversed. 

0.  L.  aaflln,  E.  W.  Owen,  and  J.  W.  Wil- 
ey, all  of  Bakersfleld,  for  appellant.  Qeo. 
E.  Whitaker  and  E.  L.  Foster,  both  of  Bak- 
ers field,  for  respondenL 

JAMES,  J.  Plaintiff  brought  thla  action 
to  recover  upon  an  agreement  alleged  to 
have  been  made  by  defendant,  and  whicb 
was  expressed  in  writing  and  in  the  follow- 
ing form:  "Bakersfield,  Mar.  29-07.  L  O. 
U.  One  thousand  dollars  on  completion  of 
sale  of  lota  3  &  4  In  blo<^  273  in  city  of 
Bakersfield.  R,  McDonald,  Cashier."  Other 
facts  explanatory  of  the  cause  of  action  as 
alleged  were:  That  plaintiff  had  performed 
and  rendered,  valuable  services  to  defend- 
ant in  negotiating  the  sale  of  the  lots  of 
land  described  in  the  contract,  and  that  the 
sale  of  the  real  property  bad  been  completed 
prior  to  the  commencement  of  the  action; 
that  defendant  had,  upon  demand  being  made 
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therefor.  rtiTased  to  pay  plaintiff  the  |l,O00, 
or  any  part  thereof.  In  the  answer  of  de- 
fmdaat  Issue  was  takea  as  to  all  of  the  ma- 
terial aUegatlona  of  the  complaint  The 
oaose  came  on  for  trial,  and  after  hearing 
the  testlmoDT  ot  the  plaintiff  and  consid- 
ering certain  documentary  OTldence,  the  trial 
judge  granted  the  motion  of  defendant  that 
a  judgment  of  nonsuit  be  entered.  From  the 
judgment  ao  entered  this  appeal  has  been 
taken. 

By  the  bill  of  exceptions,  in  which  the 
evidence  is  set  forth  in  narrative  form.  It 
appears  that  plaintiff  was  engaged  by .  one 
Bfr.  Redllek  to  secure  for  the  latter  a  piece 
of  property  suitable  to  the  erection  of  a 
store  building;  that  the  lota  mentioned  in 
the  agreement  we  have  referred  to  were  ex- 
amined,  and,  being  satisfactory  as  to  loca- 
tion, Redllck  told  the  plaintiff  that  he  wonld 
purchase  them  it  the  price  was  satisfactory; 
tJiat  plaintiff  Tlslted  one  Weill,  who  was  the 
owner  of  the  ground,  and  'Weill  stated  that 
he  would  accept  $18,000  for  It  and  allow  6 
per  cent,  commission  to  plaintiff  on  the  sale ; 
that  plaintiff  communicated  the  amount  of 
the  price  asked  to  Redlick,  and  fiedllck  said 
he  would  not  pay  that  amount,  bat  would 
pay  f 16,000;  that  Bedlicfc  told  plaintiff  that 
he  wonld  not  pay  any  commission,  but  that 
if  plaintiff  made  anything  on  the  transaction 
he  must  get  it  from  the  party  from  whom 
the  property  was  purchased;  that  pialotlff 
then  told  Weill  that  he  had  a  purchaser 
wUiing  to  pay  $16,000  for  the  lots,  but  that 
Weill  wonld  not  accept  that  price;  that  Red- 
lick  told  plaintiff  that  he  understood  that 
the  Kern  Valley  Bank  owned  the  property, 
and  asked  plaintiff  to  Investigate  the  ques- 
tion of  title ;  tliat  plaintiff  did  so  investigate 
it  and  found  that  the  bank  held  a  deed,  abso- 
lute in  form,  conveying  title  from  Weill  to 
It;  that  he  then  ai^roached  the  defendant, 
who  was  cashier  of  the  bank,  and  asked  If 
the  bank  owned  the  property,  was  told  that 
it  did,  and  that  Qie  property  was  for  sale  at 
a  price  of  |1B,000  n^t  to  the  bank;  that 
^alntiff  communicated  again  with  Bedlic^. 
and  Bedllck  reiterated  that  he  was  willing  to 
pay  $li^00O  for  it,  and  requested  plaintiff  to 
gat  a  oonteact  from  the  bank  to  purchase 
the  property,  and  to  take  the  contract  In 
plaintiff's  name  for  assignment  to  Bedllck, 
mm  the  latt^  did  not  want  to  be  known  in  the 
transaction  until  he  had  procured  some  oth- 
er property  in  the  vicinity;  that  plaintiff 
saw  McDonald  again  about  it,  and  the  latter 
aald  that  Weill  owed  the  bank  quite  a  lot 
of  money,  that  if  he  did  not  repay  the  same 
within  a  few  days  the  bank  was  authorized 
to  s^  the  property,  and  that  it  wonld 
It  at  the  price  stated;  ttiat  later  defendant 
called  plaintiff  up  pn  the  telephone  and  told 
him  to  come  to  the  bank,  and  that  npon 
plaintiff  complying  with  that  request  de- 
foidant  told  him  that  the  invperf7  was  then 
ready  for        "  he  wanted  to  make  a  de- 


posit on  St;  that  plafaitlfl  did  so  make  a 
deposit,  and  defendant  asked  who  the  proo- 
pectlre  pon^iaaer  was  and  urged  plaintiff  to 
dlstloaa  his  name;  that  aftw  some  dlscnssloa 
abont  that  matter,  which  included  eommnnt 
caUon  with  Bedllck,  Bedllck  told  plalatlff 
that  he  might  disclose  to  defendant  that  he 
(Bedllck)  was  the  proposed  puretiaser,  ^o- 
vided  that  defendant  would  not  make  public 
that  information;  that  plaintiff  thea  told 
defendant  that  Redllck  was  paying  $16,000 
for  the  property  and  that  be  (the  plaintiff) 
was  to  receive  the  difference  between  that 
amount  and  the  amount  of  $15,000  frbich  the 
bank  had  agreed  to  accept  as  the  purchsse 
price  thereof;  that  defendant  wished  to  be 
allowed  to  dose  the  transaction  with  the 
bank;  and  that  plaintiff  said  to  him,  "I 
hare  no  objection  to  letting  you  close  tlie 
transaction  if  yoa  wish  to  do  so,  if  It  will 
benefit  you  any."  Plaintiff  then  testified  as 
follows:  "He  (McDonald)  said  he  thought 
it  would  give  him  better  prestige  with  the 
bank  if  he  could  report  It  to  them  that  he 
had  sold  It  I  said:  'All  right  You  know 
what  I  am  making.  If  yon  want  to  close  the 
transaction,  yon  are  welcome  to  do  so,  pro- 
viding you  win  protect  me  for  what  I  am  go- 
ing to  get  out  of  it  which  you  know  Is  a 
thousand  dollars.'  He  said  he  would  be 
glad  to  do  it,  and  he  took  up  the  Kern  Val- 
ley Bank  check,  and  wrote  on  the  back  what 
has  been  Introduced  In  evidence  here,  and 
gave  it  to  me  and  I  went  abont  my  busi- 
ness. •  •  •  Mr.  McDonsld  asked  me  te 
let  him  make  the  contract  himself  for  the 
full  purchase  price  of  $16,000  which  Mt. 
Redllck  was  to  pay,  and  gave  me  his  I.  O.  TL 
as  an  offset  against  what  was  coming  to  me; 
Mr.  Bedllck  had  requested  me  to  take  the 
contract  in  mf  own  name,  and  I  had  intend- 
ed to  do  so,  and  told  Mr.  McDonald  aa. 
Whea  he  requested  me  to  let  him  make,  con- 
summate the  deal,  'he  said  he  wonld  make 
the  contract  for  $16,000,  and  that  he  wonld 
give  me  his  I.  O.  U.  to  protect  me  for  the 
$1,000.  That  is  why  he  gave  me  this  I.  O.  U. 
From  that  time  on  I  left  the  negotlattons  te 
be  conducted  Independently  of  myself." 

It  Is  the  contention  of  respondent  that  the 
contract  npon  which  plaintiff  sued  was  the 
contract  of  the  Kern  Valley  Bank  and  not 
the  personal  contract  of  defendant  This 
view  seems  to  have  been  adopted  by  the 
trial  Jndge,  hence  his  mlij^  grantlnc  the 
motion  for  Judgment  of  noimnlt 

[1]  In  revlewtng  that  judgment  we  seed 
only  surest  the  rule,  for  it  la  too  well  ea^ 
tabliedked  and  settled  to  require  Bnpport  by 
citation  of  authority  that.  If  any  reasonable 
construction  may  be  given  to  the  teaUmony 
introduced  on  behalf  of  the  idalutiff  wbUk 
will  snstahi  the  cause  of  action  alleged  la 
his  complain^  that  construction  la  the  oae 
which  must  be  adopted. 
.  [21  The  writtm  contract  or  memcnandvB 
In  the  form  of  an  "I.  a  U."  cannot  ba  aaU 
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to  evidence  a  contract  of  the  Kern  Valley 
Bank  when  It  ia  examined  alone  and  for 
what  It  ahows  upon  its  face.  Where  In  the 
))ody  of  an  instrument  no  words  aivpear 
which  serve  to  define  the  agreement  as  be- 
ing made  on  behalf  of  a  party  other  than  he 
whose  signature  Is  attached  thereto,  It  will 
not  be  deemed  to  be  the  contract  of  another 
party,  even  though  there  may  appear  after 
the  appended  algnature  of  the  indlvldaal, 
qualifying  or  deecriptire  words,  such  aa 
"President,"  "Secretary,"  or,  as  here,  "Cash- 
ier." 

[S]  In  such  cases  parol  proof  is  admissi- 
ble to  Identify  the  party  against  whom  the 
obligation  Is  legally  chargeable.  Hobson  v. 
Hassett,  76  Cal.  203,  18  Pac.  320,  9  Am.  St 
Bep.  193 ;  S.  P.  Co.  v.  Von  Snhmldt  Dredge 
Co.,  118  CiU.  368,  SO  Pac  650;  McCormick 
T.  Stockton,  etc.,  B.  B,  Co.,  130  CaL  100,  62 
Pac.  267, 

[4]  The  fact  that  the  "I.  O.  V."  was  writ- 
ten upon  the  back  or  reverse  side  of  a  blank 
check  ct  the  Kern  Valley  Bank  is  of  no  sig- 
nificance as  evidence  to  the  point  that  de- 
fendant intended  to  contract  on  belmlf  of 
the  bank  and  not  on  his  own  behalf;  and  we 
think  ttiat  the  oral  testimony  of  plaintiff 
establishes  quite  clrarly  ttiat  the  defendant 
In  his  personal  caipaclty  obligated  himself  to 
Bee' that  plaintiff  was  paid  the  $1,000  men- 
tioned in  the  writing.  By  the  testimony  of 
plaintiff  it  was  shown  that  defendant  desir- 
ed to  be  allowed  to  close  the  transaction 
with  the  bank,  as  it  would  give  him  "better 
prestige"  wiUi  the  Institution  employing  him. 
l^ils  was  a  consideration  purely  personal  to 
Itlmself.  I^intiff  told  him  that  he  might  do 
so,  provided  he  would  protect  him  as  to  the 
amount  of  plaintiff's  profit  of  $1,000.  This 
condition,  tlie  evidence  shows,  defendant 
Agreed  to.  Under  these  facts,  it  cannot  be 
said  that  when  plaintifll  r^ted  Ills  case  at 
the  trial,  and  before  d^endant;  had  introduc- 
ed any  testlmonr  in  his  behalf  contradicting 
the  proof  made  by  plaintiff,  no  liability  was 
shown  as  against  defendant  in  his  individu- 
al capacity.  We  .think  th^  court  erred  in 
granting  the  motion  for  Jadgmoit  of  non- 
suit. 

The  Judgment  is  reversed. 

We  concur:  AliLEN,  P.  J.j  SHAW,  J. 

(a  Cal.  App.  178) 

SCOTT  v.  OOODIN.    (Civ.  1,22a) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  11,  1913.)  '  ■ 

CoSPOBATioNS  (S  120*)— Sale  of  Stock— Con- 
■  TRACT  roB  BepubcHaSe— Construction. 

Where  the  seller  of  piining  stock  by  a  writ- 
ten contract  made  at  the  time  of  the  sale- 
agreed  to  repurchase  the  shares  on  or  before  12 
months  from  date,  ttiere  was  no'  absolute  con- 
tract for  repurchase,  but  tlie  buyer,  was  merely' 
given  an  option  which  he  was  bound  to  exer- 
cise within  the  time  limited. 

[Ed.  Note. — For  other  cnses,  see  Corporations, 
Crtit  Diff.  a  496,  504 ;  Dec.  Dig.  (  120.*] 


Appeal  from  Superior  Court,  Lps  Angeles 
County;  N.  P.  Conrey,  Judge. 

Action  by  Mary  B.  Scott  against  F.  C 
Goodin.  From  a  Judgment  for  defendant  and 
an  order  denying  a  motion  for  new  trial, 
piaintlfe  appeala  Affirmed. 

Grant  Jackson  and  Clark  Boss  Mahau, 
both  of  Lob  Angeles,  for  appellant.  Horace 
S.  Wilson  and  Constan  Jensen,  both  of  Los 
Angeles,  for  respondent. 


JAMES,  J.  Plaintiff  has  appealed  from  as 
order  denying  her  motion  fOr  a  new  trial 
made  after  Jndgmait  rendered  in  fkiTor  of 
defendant.  The  record  presented  conalats  of 
the  Judgment  roll  and  a  statement  of  the 
evidaic& 

For  a  cause  of  action,  plaintiff  alleged  In 
her  complaint  that  defendant,  in  AprlL  1905, 
Induced  her  to  purchase  6,000  shares  of  the 
capital  stock  of  a  mining  corporation  at  the 
price  of  .25  cents  per  share,  rqiresentlng  to 
her  ttiat  the  company  owned  valuable  mln- 
Ing  property  in  Mexico;  that  defendant 
agreed  that  he  would  repurchase  the  stock 
"within  twelve  months  thereafter"  at  the 
price  of  80  cents  per  share ;  that  tiie  repre- 
sentations made  by  defendant  as  to  the  char- 
acter and  value  of  the  mining  property  were 
false  and  untrue  and  made  for  the  purpose 
of  defrauding  plaintiff;  that  the  shares  of 
stock  purdiased  were  of  no  value.  It  was 
further  allied  that  defendant  tiad  not  re- 
purchased the  stock,  and  that  prior  to  the 
commencement  of  the  action  plaintiff  bad  de- 
manded that  he  pay  her  the  amount  of  80 
cents  per  share  therefor  as  agreed. 

We  need  not  consider  whether  a  cause  of 
action  for  damages,  arising  out  of  the  alleg- 
ed false  representations  made  by  defendfant 
through  which  plaintiff  was  induced  to  pay 
her  money  for  worthless  stock,  is  sufficiently 
stated  in  the  complaint,  because  at  the  trial 
plaintiff  relied  wholly  upon  the  written  con- 
tract made  by  defendant  wherein  he  agreed 
to  repurchase  the  stock  at  an  advance  of  five 
cents  per  share.  A  copy  of  that  contract  was 
set  out  as  an  exhibit  attached  to  plaintiff's 
complaint  and  was  admitted  by  defendant  to 
have  been  exenlted  by  Mm.  It  reads  as  fol- 
lows; "Los  Angeles,  April  18,  1905.  1  here- 
by agree  to  purchase  from  Mary  B.  Scott  the 
following  certificates  of  stock  In  the  Eureka 
Mining  and  Milling  Co.  and  pay  her  for  same 
thirty  (30)  cents  a  share  on  or  before  twelve 
(12)  months  from  this  date:  Certificate  No. 
21  for  2,000  shares.  Certiflcate  No.  28  for 
4,000  shares.  It  is  understood  and  agreed 
that  during  this  period,  Mary  B.  Scott  ac- 
cepts no  dividends  declared  by  the  company 
on  this  stock  without  voiding  this  agreement. 
F.  O.  Goodin." 

The  particular  date  when  plaintiff  first  de- 
manded of  defmdant  mat  be  repurchase  the 
stock  was  not  set  out  in  the  complaint,  but 
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the  evidence  showed  that  It  was  not  until 
October,  1907,  that  she  requested  him  to 
buy  back  the  shares.  As  the  agreement  pro- 
vided that  defendant  would  repurchase  the 
stock  "on  or  before  twelve  months  from 
date,"  it  is  Insisted  by  counsel  for  appellant 
that  plaintiff  was  permitted  to  make  de- 
mand within  a  reasonable  time  after  the  12 
months  stipulated  to  had  expired  and  then 
recover  on  the  contract  In  order  to,  rrach 
that  c(mclusion  the  contract  must  be  consid- 
ered as  an  absolute  agreement  to  purchase, 
save  with  a  limitation  of  time  operating  In 
favor  of  defendant  In  other  words,  that 
defendant  agreed  to  repurchase  the  stock 
when  12  months  had  expired,  or  sooner  If 
he  so  desired,  but  that  plaintiff  could  not 
compel  him  to  accept  and  pay  for  It  until 
the  12  months'  period  had  fully  run.  Conn- 
sel  for  appellant  would  make  of  the  contract 
one  giving  the  defendant  an  option  as  to  the 
repurchase  of  the  stock  within  the  time  lim- 
ited, tar  in  their  brief  It  is  aald:  "If  re- 
qrandent  at  any  time  within  this  period 
elected  to  repurchase  the  property,  he  could 
compel  a  sale,  but  appellant  could  not  at  any 
time  befiin«  the  exi^ration  of  this  date  com- 
pel Um  to  act"  We  are  not  in  harmony 
with  the  constmction  placed  by  appellant  up- 
on tbB  omtract  In  onr  Tlew,  the  contract 
was  not  a  Ulateral  one  tor  resale  and 
pnrdiase  of  the  stock;  it  was  made  as  an 
Inducement  to  persuade  the  plaintiff  to  buy 
the  shares;  she  conld  not  hare  been  com- 
piled to  sdl  the  stock  to  detoidant  If  she 
did  not  so  desire,  bnt,  on  the  other  hand, 
she  had  the  option  at  any  time  before  the 
ex[dratl(m  of  12  months  to  compel  defend- 
ant to  take  It  at  the  price  of  80  cents  per 
sharew  Not  havtoc  exendsed  that  optional 
right  wiain  the  time  limited,  no  caose  of 
action  on  Ote  contract  arose  in  her  favor. 
We  agree  with  the  trial  Judge  as  to  the  cor- 
rectness of  the  judgment  entered.  Whether 
the  evidence  snstalns  the  finding  that  plain- 
tiff bad  never  demanded  that  defendant  com- 
ply with  the  agreement  need  not  be  consider- 
ed. Th6  eridwce  at  best  riiowed  soch  de- 
mand to  have  been  first  made  in  October, 
1907,  whidi  ms  long  after  any  liability  as- 
snmed  by  defendaiU  under  the  agreement  had 
ceased. 

He^ondent  has  not  aided  the  court  by 
filing  a  brief  or  presenting  oral  argument, 
and  it  appears  that  his  connael  have  with- 
drawn from  this  case  because  of  respond- 
ent's refusal  fnot  his  Inability)  to  pay  the 
cost  of  printing  points  and  authorities  in 
aid  of  his  side  of  the  case.  We  conclude, 
however,  that  all  of  the  material  findings 
of  the  trial  conrt  were  sufficiently  sustained 
by  the  evidence,  and  the  motion  for  a  new 
trial  was  properly  denied. 

The  order  is  afiirmed. 

We  concur :   ALLBN,  P.  J. ;  SHAW,  J. 


(21  Gal.  App.  ISn 
BAUER'S  LAW  &  COLLEJCTION  CO.  v. 
THIRD  STREET  IMPROVEMENT 
CO.  et  al.    (Civ.  1,177.) 
0i8trict  Court  of  Appeal,  First  District,  Cal- 
,  Ifomla.    Feb.  13.  1913.) 

1.  LaKOLORD  ANU  TXNAKT  (i  109*)— SUBBSK- 
DER— ACCBFTANCX. 

An  agreement  to  snrrender  and  accept 
leased  premises  need  not  be  shown  by  exprsM 
agreement,  but  may  be  implied  Crwa  the  facts 
and  acts  of  the  parties. 

[Ed.  Xote.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  «  350-360,  863-365,  36&- 
871;  Dec  Dig.  1  100.*] 

2.  LAlfDLOBD  AITD  TKNAWT  (f  110*)— SimBEn- 

DEB—AcoBPTAN  OB— Evidence. 

Where  a  tenant  of  a  store  vacated  and 
abandoned  it  because  of  alterations  which  the 
landlord  made  in  the  buildh^,  and  thereby 
practically  prevented  the  tenant  from  carrying 
on  his  buBinesB,  and  the  tenant  notified  the 
landlord  that  the  premises  had  been  vacated 
and  abaodoned  for  such  reason,  and  on  the 
landlord's  request  the  keys  were  given  him,  and 
at  the  time  of  the  surrender  of  the  keys  the 
tenant  demanded  a  return  of  the  deposit  as  se- 
curity for  rent,  but  the  landlord  replied  that 
thft  matter  vould  be  fixed  up  in  a  few  days, 
there  was  evidence  of  a  snrrender  and  accept- 
ance, terminating  the  lease  by  mutual  consent 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  36e-^3W,  371;  Dec.  Dig. 

i  no.*) 

3.  Afpeai.  and  Bbbob  <|  1011*}— Futdings— 
Conclusiveness. 

A  finding  on  conflicting  evidence  will  not 
he  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3083-3980;  Dec.  Dig.  | 
1011.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  T.  Sargent, 
Judge. 

Action  by  Bauer's  Law  &  Collection  Com- 
pany against  the  Third  Street  Improvement 
Company  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeaL  Afiirmed. 

Arthur  W.  Perry,  of  Ban  Frandaco,  for 
appellant  Wm.  Tomskj,  of  San  Frandsco^ 
for  respondent 

I/ENNON,  P.  J.  In  this  action  Judgment 
was  rendered  and  entered  for  the  plaintiff. 
The  appeal  Is  from  the  Jndgmait  and  from 
an  order  denying  a  new  trial  upon  the  Jndg- 
moit  roll  and  a  statement  of  the  case. 

The  action  was  for  money  had  and  receiv- 
ed by  the  d^endants  tar  the  use  and  benefit 
of  the  plaintiff.  The  tects  of  the  case,  as 
developed  by  the  evidence,  show  that  the  sum 
sued  for  was  deposited  by  plaintiff's  assignor 
with  the  defendants  in  lieu  of  a  bond  to  se- 
cure the  payment  of  rent  reserved  In  a  con- 
tract of  lease  «ecated  by  the  plaintiff's  as- 
signor and  the  defendants. 

The  trial  court  found  that  the  lease  had 
been  terminated  by  the  mutual  consent  of 
the  parties,  and  that  thereupon  the  defend- 
ants had  received  and  taken  possession  of 
the  leased  premises.  From  this  finding  the 
conclusion  of  law  was  deduced  that  the  plain- 
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titr  was  entitled  to  the  return  of  the  money 
deposited,  and  the  coart  gave  Judgment  ac- 
cordingly. The  only  point  made  in  support 
of  ttHs  appeal  1b  that  the  evidence  does  not 
snpport  the  finding  mentioned. 

The  evidence  npon  this  phase  of  the  case 
Is  to  the  effect  that  the  lessee,  plaintiff's  as- 
signor, vacated  and  abandoned  the  leased 
premises— a  store — because  of  certain  altera- 
tions which  were  being  made  by  the  defend- 
ants in  and  npon  the  building  in  which  tlie 
store  was  located,  and  which  practically  pre- 
vented the  lessee  from  carrying  on  the  busi- 
ness for  which  the  premises  were  rented  and 
used.  The  lessee  notifled  the  defendants  that 
the  praises  had  been  vacated  and  abandoned 
for  the  reasons  stated.  Thereupon  the  de- 
fmdants  requested  and  were  glvui  the  key 
of  the  premises.  At  the  time  of  the  aban- 
donmoit  of  tbe  premises  and  the  surrender  of 
tbe  key  thereof  tbe  lessee  made  a  d«nand 
for  the  return  of  tbe  money  which  bad  been 
previously  d^KMdted  as  flecnritr  tor  the 
rent,  to  wliich  defbndants  replied:  "That 
wiU  be  aU  right  •  •  •  We  wiU  fix  that 
op  Id  a  few  days."  Tbe  defendants  did  not 
th«i  nor  at  any  other  time  Indicate,  either 
express^  or  impliedly,  that  tb^  would  con- 
tinue to  bold  the  lessee  liable  for  ttie  rent 
reserved  ft>r  tfie  term  provided  in  tbe  lease. 
ShorUy  attet  Uds  ctmversatlon  the  defend- 
ants entered  upon  the  premises  and  affixed 
thereto  a  "To  Let"  sign. 
<  [1}  An  apresB  agreement  to  surrender  and 
acc^  leased  premises  need  not  be  shown. 
Sndi  an  agreement  may  be  implied  from  the 
circumstances  and  tbe  acts  of  the  parties. 
2  Taylor  <m  Landlord  and  Tenant,  {  51S. 

[2]  While  no  one  of  the'  things  said  and 
done  by  the  parties  to  the  lease  prior  to  and 
upon  the  vacation  and  abandonmait  of  the 
premises  would  be  In  and  of  itself  sufficient 
evidence  of  the  surrender  of  the  term  and  Its 
acceptance  by  tbe  defmdanta,  Devertheless 
all  of  the  dreams tances  narrated  warrant  the 
Inference  that  the  surrender  of  the  leased 
pr«nlBes  was  made  and  accepted  by  op»a- 
tton  of  law,  and  sufficiently  support  the  flnd> 
log  tbat  tbe  relaticn  of  landlord  and  tenant 
previously  existing  between  plaintiff's  as- 
B^or  and  defoidants  was  terminated  by 
mutual  consrat  Jones  on  Landlord  and 
Tenant,  H  MO,  548,  549 ;  2  Taylor  on  Land- 
lord and  Tenant,  f  507 ;  Welcome  v.  Hess, 
90  Oal.  50T,  27  Pac  369,  25  Am.  St.  Rep.  145. 

[3]  niere  Is  some  slight  conflict  in  the  evi- 
dence on  the  whole  case  as  to  what  was  said 
and  done  by  the  parties  to  the  lease  at  tbe 
time  of  the  abandonment  of  the  premises. 
The  trial  court,  however,  accepted  the  plain- 
tiff's evidence,  and  apparently  gave  but  little. 
If  any.  credence  to  the  evidence  produced  on 
behalf  of  the  defendants.  This  It  had  the 
right  to  do,  and  Its  decision  of  tbe  question 
of  fact,  rendered  upon  conflicting  evidence, 
cannot  be  disturbed  by  this  court. 


The  Judgment  appealed  from  and  the  order 
dmylng  a  new  tHal  are  affirmed. 


We  concur: 
pro  tern. 


HAIJ4  J.;  MURPHBT, 
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ALLEN  T.  CENTRAL  COUNTIES  LAND 
CO. 

SAME  -v.  VANDBBCOOK.   (Civ.  No.  3441.) 

(Distriet  Coart  of  Appeal,  First  DUtriet,  Oal- 
ifomia.    Feb.  11.  1903.) 

L  CORFOBATIOITS  (f  456*)— COWTBAOTB  OF  Bm- 
FLOrMKni^RESOLVTIONS  BT  DlEEOTOBS. 

It  is  not  necessary  tbat  a  resolution  should 
be  passed  by  the  boara  of  directors  in  order  to 
bind  a  corporation  in  the  matter  of  the  employ- 
ment of  its  servants. 

[Ed.  Note^For  other  cases,  see  Corporation*, 
Cent  Dig.  f  1800;  Dec.  Dig.  |  450.*I 

2.  CoBPoa^TiORs  <{  426*) — Contractb  ov  Eh- 

PLOTMKNT— SteTOPPBth 

The  regular  payment  of  a  monthly  salary 
by  a  corporation  at  a  certain  rate,  with  the  fall 
knowledge  of  the  directors,  for  upwards  of 
three  years,  without  objection  on  the  ^rt  of 
any  director  or  other  officer,  precludes  the  cor- 
poration from  contending  in  an  action  for  sev- 
eral months'  salary  tbat  there  was  no  agree- 
ment to  pay  such  an  amount,  or  that  the  serv- 
ices were  not  reasonably  worth  such  amonnt 
[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  J§  1596,  1702^1704,  170T, 
1708,  1710-1716 ;  Dec  Dig.  |  426.*] 

3.  CoRPOBATions  (J  177*)— Action  bt  Stock- 

HOLDBB  FOR  SKSVIOXS— liCPLIKD  OonmiCT. 

The  fact  that  one  suing  for  services  ren- 
dered a  corporation  was  a  stockholder  does  not 
preclude  hie  recovery  either  npon  an  express  or 
implied  contract  being  merely  evidentiary  as  to 
whether  any  promise  ever  existed  to  jfttj  for 
such  services. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  J  658;  Dec.  Dig.  |  177."] 

4.  MaFTEB  and  SeHTANT  <f  71*)— BSCOVEET 

6f  Saubt— Bxfbbss  CoRtbact— -ImEBKsr. 
In  an  action  for  services  under  an  enress 
contract  to  pay  a  certain  monthly  salary,  inter- 
est should  De  allowed  on  each  payment  as  it 
fell  due. 

[EH.  Note.— For  other  eases,  see  Master  and 
Servant;  Cent  Dig;  1  89;  Dec  Dig;  {  TL*].  • 

Appeal  from  Superior  Oonr^  City  and 
Couttly  of  San  Frandsco;  George  H.  Cabt- 
nlss,  Jndge. 

Action  bt  Edward  O.  Allen  against  Oie 
Central  Goantles  Land  Company  and  by  the 
same  plaintiff  against  E.  P.  Vandercook.  Ac- 
tions consolidated.  Judgment  for  plalstUt, 
and  defendants  appeal.  Affirmed. 

Harding  &  Monroe  and  F.  W.  Nightingtll. 
for  appellants.  W.  H..Payson,  of  San  Fran- 
cisco, for  respondent 

RALL,  J.  The  two  above-entitled  actions 
were  consolidated  and  tried  together,  and 
tbe  appeals  from  the  judgment  rendered  in 
the  consolidated  action  come  to  this  court 
upon  one  record. 

The  action  against  the  corporation  vraa 
brought  by  plaintiff  to  recover  from  the  cor- 
poration defendant  a  stated  amonnt  for  tbe 
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salary  of  platntifl  as  the  secretary  of  said 
coxpwatton,  and  another  amount  as  salary 
of  one  Dick  as  bookkeeper  for  the  corpora- 
tion, whose  claim  was  before'  snlt  brought 
assigned  to  plaintiff.  The  action  Against 
Vandercook  was  predicated  upon  the  same 
claims,  and  was  brought  against  blm  upon 
Ids  Ualrilit7  as  a  stockholder  of  said,  cor- 
poration. In  Ids  complaint  as  orls^IIy 
filed  plalntlfl  sued  to  recoTer  of  defendant 
up<m  an  eipreas  contract  for  salary  aa  secre- 
tary of  said  corporation  fran  the  lot  day  of 
Aprllt  1908,  to  ttie  31st  day  of  January,  1910, 
at  an  agreed  -compensation  ctf  9100  per 
mimth;  and  also  salary  fn»tt  February  1, 
1910,  to  Hay  25,  UIO,  at  an  agreed  com- 
poiaation  of  fOO  per  month.  There  was 
no  controTOT^  about  this  latter  part  of 
the  claim.  In  his  second  count  he  sought 
to  nctmsr  upon  an  express  coiitract  for 
tin  rtOary  of  one  A.  G.  Dick  as  bookkeep- 
or  of  said  owporatlon  £rom  April  1,  1909, 
to  Angnat  17,  1900;  at  an  •agreed  campoi' 
satfw  of  flOO  per  mmth.  At  the  close 
of  the  trial  plaintiff  amended  his  complaint 
so  as  also  to  state  a  cause  of  action  to  re- 
corer  tike  $100  per  month  as  the  reason- 
able nine  of  the  serrloea  rendered,  and  made 
a  sbicdlar  amendment  as  to  the  9100  per 
month  sought  to  be  recorered  ai  the  salary 
of  DielE,  as  bookkeeper  of  said  corporation. 
Hie  court  made  its  findings  In  such  a  way 
as  to  cover  either  the<ffy  ot  the  case.  It 
found  that  d^endant  agreed'  to'  pay  plalntlfl 
for  his  services  froQ  A^H  1,  1009,  to  Janu- 
ary 31,  IBflO,  at  the  rate  of  f  160  per  monui, 
and  also  found  that  said  sum  was  the  rea- 
sonable value  of  such  services.  The  court 
made  similar  findings  covering  the  claim  for 
salary  of  Dick. 

d]  Upon  these  appeals  it  is  claimed  by  ap- 
pellants that  the  evidence  does  not  show 
any  ^qn-ess  contract  upon  the' part  ct  the 
corporation  to  pay  either  f  150  per  month  to 
plaintiff  or  $100  per  month  to  Dick,  and  that 
no  evidence  was  introduced  to  prove  the 
reasonable  value  of  the  services  which  plain- 
tiff and  Dick  did  render  to  the  corporation. 
We  find  In  the  record  ample  evidence  to  sup- 
port the  findings  to  the  effect  that  the  corpo- 
ration did  promise  to  i>ay  to  plaintiff  $150 
per  month  for  his  services  as  secretary  of 
the  corporation,  and  $100  per  month  to  Dick 
for  his  services  as  bookkeeper  of  the  corpo- 
ration. No  formal  resolution  expressly  fixing 
the  compensation  of  either  the  secretary  or 
the  bookkeejwr  was  ever  passed  by  the  board 
of  directors  covering  the  period  for  which  the 
salaries  are  in  dispute.  The  corporation  was 
organized  In  1906.  Plaintiff  was  duly  elect- 
ed secretary.  Mr.  Vandercook  In  fact  acted 
as  the  general  manager  of  the  corporation 
from  Its  organization,  and  some  time  later 
was  formally  elected  to  such  posltloa  By 
agreement  with  plaintiff  Vandercook  fixed 
plaintiff's  salary  for  the  first  few  months 
at  9100  per  month,  but  In  the  latter  part  of 
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1906  this  was  Increased  by  Mr.  Vandercook 
to  $150  per  month.  During  all  the  time 
that  plaintiff  remained  in  the  employ  of  the 
corporation,  he  and  Dick  made  out  monthly 
pay  rolls,  showing  the  salary  of  each  of 
them.  Aa  to  the  salary  of  plaintiff  each  pay 
roU  would  have  an  Item  as  follows:  "To 
Edw.  O.  Allen,  Secretary.  Time  <me  month, 
rate  per  numth  $160.  Amount  earned  $150. 
Balance  payable  $150."  A  similar  Item 
would  appear  as  to  the  salary  of  Dick,  show- 
ing the  rate  for  his  salary  to  be  $100  per 
month.  These  XMty  rolls  were  r^folarly  pre- 
sented to  the  president  of  the  corporation, 
with  checks  for  the  amoonta  called  for,  and 
such  diecks  were  signed  by  the  ivesldent  and 
by  the  ee<9etary.  Upon  many  occasions  these 
pay  rolls  were  presented  to  the  board  of 
directors  and  were  by  the  board  approved. 

Upon  the  14th  day  of  Januaiy,  1003,  many 
months  after  both  plaintiff  and  DldE  had 
been  entployed  and  their  respective  comreil- 
aatlons  fixed  by  Vandercook,  the  board  pass- 
ed a  resolution  whereby  it  "sancttoned,  rati- 
fied, approved,  and  otniflrmed"  all  transac- 
tlEMU^  payments,  and  agreements  xnade  and 
entered  into  upon  behalf  of  the  company  by 
the  officers  and  agods  of  the  company. :  At 
tUs  time  the  directors  bad  full  knowledge 
of  ttia  salaries  being  regularly  paid  to  both 
plaintiff  and  Dick,  and  never  made  any  ob- 
jection thereto.  For  three  years  and  up- 
wards these  salaries  wm»  r^larly  paid,  and 
the  payments  entered  upon  the  books  of  the 
corporation.  The  genwal  manager,  Mr.  Van- 
dercook, had  at  all  times  iull  knowledge 
thereof.  All  the  directors  h^d  the  same 
Imowledge 

It  la  true  that  Dick  was  employed  by  one 
J.  Dalzell  Brown,  who  seems  to  have  teea 
In  some  way  Interested  in  the  corporatloa 
But  be  was  en]pl<^ed  for  the  corporaticm 
and  with  the  full  knowledge  of  Vandercook 
and  the  directors.  The  services  he  rendered 
were  rendered  to  the  corporation  and  regu- 
larly paid  for  by  it  at  the  rate  of  $100  per 
month,  with  the  full  knowledge  of  the  gen- 
eral manager  and  the  board  of  directors. 
Under  these  drcnmstances  we  think  the  cor- 
poration was  bound  to  pay  plalntlfl  and  Dick 
the  salaries  that  they  had  been  thus  regu- 
larly rec^vlng  from  the  corporation  month 
by  month;  and  that  snch  corporation  was 
bound  to  pay  such  stated  salaries  as  ui>on 
an  express  contract  to  pay  such  sums.  It 
la  well  settled  that  It  is  not  necessary  that 
a  resolution  should  be  passed  by  the  board 
of  directors  in  order  to  bind  the  corporation 
In  the  matter  of  the  employment  of  Its  aerv- 
ants.  Brown  t.  Crown  Milling  Oo.,  160  Cel. 
876,  89  Pac.  86;  Growl^  T.  Genesee  Mining 
Co.,  55  CaL  273. 

[2]  The  regular  payment  of  the  mcmthly 
salaries  at  the  rates  of  $150  and  $100  per 
month,  with  the  full  knowledge  of  the  di- 
rectors of  the  corporation,  for  upwards  -of 
three  years,  without  objection  on  the  ^art 
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of  any  director  or  other  officer  of  the  corpo- 
ratlon,  Is  ample  to  preclado  the  corporation 
from  DOW  contendtbg  either  that  there  was 
no  agreement  to  pay  each  amounts,  or  that 
the  services  were  not  reasonably  worth  such 
amounts.  Shade  t.  Slsson  M.  &  L.  Co.,  115 
CaL  357,  47  Pac  13S.  These  drcumstancea 
support  the  findings  as  made  by  the  conrt 
both  as  to  the  agreements  to  pay  the 
amounts  sued  for  as  well  as  to  the  reason- 
able value  thereof. 

[8]  The  fact  that  the  plaintiff  was  a  nom- 
inal stockholder  of  the  corporation  does  not 
affect  tiie  case.  It  does  not  preclude  him 
from  recovering  either  upon  an  express  con- 
tract or  upon  an  Implied  contract  The  fact 
that  a  plaintiff  is  a  stockholder,  or  Is  other- 
wise Interested  in  a  corporation,  may  be 
shown  88  evidentiary  matter  upon  the  ques- 
tion as  to  whether  or  not  any  promise,  ei- 
ther express  or  implied,  ever  existed  to  pay 
for  his  services.  This  is  as  far  as  the  cases 
dted  by  the  aiqjellant  under  this  head  go. 

[4]  As  Qie  finding  as  to  en  express  con- 
tract to  pay  an  agreed  sum  monthly  is  sup- 
ported by  the  evidence,  the  court  did  not 
err  in  allowing  Interest  at  the  legal  rate 
upon  each  month's  salary  as  It  became  due 

For  the  reasons  above  stated,  the  Jndg- 
nnut  aivealed  from  Is  affirmed  as  to  both 
appellanta. 

We  concur:  LENNOX,  P.  X;  HURPHEY, 
3^  pro  .  ton. 

(21  Cal.  App.  176) 

CAMPBELL  T.  SOUTHERN  PAa  RT.  GO. 
(Civ.  1,006.) 

(District  Coart  of  Appeal,  Second  District, 
California.  Feb.  11.  1913.) 

L  Tbiax.  9  251*)~lNaTBUCTiON— Issues. 

Where,  In  ao  employe's  action  for  injurieB, 
no  issue  of  assumed  risk  is  raised  by  the  plead- 
ing or  evidence,  instractiona  on  assumed  risk 
are  properly  refused. 

[Ed.  Note.— For  other  cases.  Bee  Trial,  Cent 
Dix.  IS  687-595;  Dea  Dig.  |  251.«] 

2.  Mabtbb  and  SmvAifT  (8  265*)— Injubt  to 
Sebvant— Burden  of  Pboop— Nboligencb. 

In  an  employe's  action  for  injuries,  the 
burden  is  on  plaintiff  to  affirmatively  prove  his 
employer's  negligence. 

[Bd.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  ||  877-908,  955;  Dec  Dig. 
S  a66.*J 

3.  Masteb  and  Sebvaiit  ({  265*)  —  Injubt 
TO  Sebvaht— Negligence— Peesumption. 

That  an  employ^  is  Injured  in  the  coarse 
of  his  employment  raises  no  presumption  of 
negligence  ou  the  part  of  his  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  877-^08,  956;  Dec  Dig. 
It  265.*] 

4.  Mastxb  and  Sebvant  (8  113*)  —  Injubt 
TO  Sebvant— LiABiLiTT  of  Masteb. 

A  railroad. company  Is  not  liable  for  inju- 
ries to  an  employ^  due  to  being  struck  by  a 
roof  under  which  the  car  upon  which  he  is  em. 
ployed  is  passing,  where  the  roof  is  so  con- 
structed as  to  permit  passage  thereunder  with- 


out injury  to  those  upon  pasdng  ears,  and  the 
company  has  discharged  all  duties  devolving 
upon.it  in  its  relation  with  the  employ^. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  213,  224-227;  Dee.  Dig. 
8  113.*] 

5.  Appeal  and  Sbbob  (I  lOM*)— Habhubb 
Ebbob— iNSTBUcno  N— Evidence. 

Where,  in  an  employe's  action  for  Injuriee, 
the  evidence  did  not  show  negligence  on  de- 
fendant's part  error  in  an  instruction  on  con- 
tributory negligence  could  not  be  prejndidal 
to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  4220;  Dec  Dig.  |  1066.*] 

6.  Appeai,  Ann  Ebbob  (8  1066*)— Habmlbsb 
Ebbob— Instbuction—Ibsuxs. 

Where  no  issue  of  assumed  risk  was  rais- 
ed by  the  pleadings  or  evidence  in  an  emploj;6*s 
action  for  injuries,  an  Inaccurate  instruction 
on  assumed  risk  could  not  be  prejudicial  to 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4220;  Dec  Dig.  f  1066w*] 

Appeal  from  Superior  Court,  Loa  Angelca 
County;  N.  P.  Ctonrey,  Judge. 

Action  by  E.  J.  Campbell  against  the 
Southern  Pacific  Railway  Company.  From 
a  Judgment  for  defendant  and  the  denial  of 
new  trial,  plaintiff  aM>eals.  Affirmed. 

Grondi  &  Ctoucb,  of  Lob  Angeles,  for  ap- 
pellant J.  W.  McKlnley.  of  Los  Angeles  (W. 
R.  Millar,  of  Lob  Angeles^  of  counsel),  for  re- 
spondent 

ALLEN,  P.  J.  The  action  was  one  by  an 
employ^  against  his  employer  to  recover 
damages  on  account  of  personal  Injuries. 
The  complaint  alleges  that  these  injuries 
were  occasioned  through  the  n^llgent  act 
of  defendant  in  maintaining  a  roof  so  con- 
structed that  there  was  not  a  sufficient  pas- 
sageway between  such  roof  and  the  car  upon 
which  plaintiff  was  employed,  the  result  of 
which  was  that  plaintiff,  while  In  the  per- 
formance of  his  duties,  was  struck  by  such 
roof  and  Injured.  The  answer  denied  the  al- 
legations of  the  complaint,  and,  in  addition, 
alleged  that  the  injuries  so  sustained  were 
occasioned  on  account  of  plaintiff's  negll- 
gence  which  proximately  contributed  to  such 
Injuries.  The  action  was  tried  by  a  Jury, 
which  returned  a  verdict  for  defendant 
From  the  judgment  rendered  thereon,  and 
from  an  order  denying  a  new  trial,  plaintiff 
appeals  upon  a  bill  of  exceptions. 

The  only  evidence  contained  in  the  bill  of 
exceptions  on  behalf  of  plaintiff  Is  to  the 
effect  that  plaintiff,  having  knowledge  that 
the  roof  was  t>eslde  the  track,  always  sup- 
posed that  the  same  was  far  enough  away 
to  clear  a  man  coming  down  the  side  of  a 
passing  car;  that  while  descending  from  a 
passing  car  In  the  discharge  of  his  duty  he 
was  struck  by  such  roof  and  Injured.  The 
evidence  set  out  as  being  received  on  behalf 
of  defendant  was  that,  while  it  did  malntaiu 
the  roof  In  question,  there  wag  provided  a 
sufflcent  passageway  between  such  track  and 
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said  roo^  and  that  tbe  aoddent  could  not 
bare  happened  to  ^alntlff  In  the  mannw 

claimed  by  bim. 

[1  ]  The  errors  assigned  relate  solely  to  tbe 
matter  of  Instructions  given  and  refused. 
The  instructions  refused  were  wltb  reference 
to  assumed  risks.  The  record  does  not  dia- 
eloee  any  defense  based  upon  a  claim  that 
tbe  injuries  were  due  to  tbe  ordinary  risks 
of  employment  This  defense  to  be  available 
most  be  pleaded.  Lucid  t.  E.  I.  DuPont 
Powder  C5a  (C.  a  A.)  199  Fed.  877,  dtlng 
Magee  t.  North  Pac.  C.  R.  Co.,  78  CaL  4S0, 
21  Pac  114, 12  Am.  St  Rep.  69.  There  being 
DO  issue  in  reference  to  assumed  risks,  and 
nothing  appearing  In  the  bill  of  exc^;>tlons  to 
tbe  contnuy,  it  must  be  aBsomed  that  no 
evidence  was  admitted  touching  a  matter 
not  at  Issue.  This  being  true,  plalntilf  was 
not  entitled  to  instructions  inapplicable  to 
tbe  case  presented.  The  only  evidence  be- 
Ibre  OS  establishes  a  conflict  as  to  defend- 
ant's negligence  In  tbe  premises. 

[2]  In  actions  by  an  employ^  against  an 
on^oyv  for  damages  on  account  of  negli- 
gence It  Is  Incumbent  upon  the  plalntltt  to 
affirmatively  prove  negligence  on  tbe  part  of 
.the  employe. 

[S]  The  mere  proof  of  Injuries  received  in 
tbe  course  of  employment  raises  no  presump- 
tion of  n^ligence,  as  is  the  case  where  a 
passenger  for  hire  Is  injnred  In  the  opera- 
tlm  of  the  instnunentallties  onployed  In  bis 
transportation. 

[41  In  so  tax  as  the  evidence  Is  presented 
tbe  Mil  of  exceptions,  there  Is  to  be  found 
sufficient  to  warrant  tbe  jury  in  determining 
that  no  negligence  of  defendant  was  shown. 
If  no  negllgoice  was  established  by  a  fair 
preponderance  of  the  evidence  and  the  Jury 
believed  that  tbe  roof  was  so  constructed  as 
to  permit  a  passageway  thereunder  and  there- 
hj  without  Injury  to  those  opon  passing 
cmrs,  and  that  no  obligation  or  duty  devolv- 
ing m>on  defoMlant  in  Its  ration  with  plain, 
tiff  had  heesi  undischarged  pr  unfnlfilled,  a 
verdict  for  the  defendant  was  proper. 

[I]  It  to  claimed,  however,  that  certain  In- 
structions with  rttfierenoe  to  amtributorr  n^- 
llgcnce  wen  arronaona.  If  no  ne^llgrace 
upon  defendant's  port  was  shown,  the  mat- 
ter of  ccmtribntory  negllgenoe  became  unim- 
portant end  chafes  with  reference  thereto 
could  not  be  prejudicial.  An  examination  of 
the  Instructions  given  upm  tbe  trial  Indi- 
cates a  condition  similar  to  Uut  referred  to 
In  Hoiderson  v.  Los  Angetes  Traction  Co., 
160  Cal.  689,  SO  Paa  076,  wherein  the  Su- 
ineme  Court,  speaking  throngh  Mr.  Justice 
Lorlgan,  has  quoted  wltb  approval  this  role: 
"Whm  numerous  Instructions  are  given  (as 
In  tbto  case).  It  may  well  t)e  that  some  par- 
ticular Instruction  falls  to  contain  a  com- 
plete or  accurate  statanmt  ot  the  law.  If, 
however,  when  the  entire  charge  to  examin- 
ed, tbe  omissions  or  Inaccuracies  In  a  par- 


ticular Instruction  mppeai  to  hare  been  sup- 
plied, and  the  Jury  fairly  and  consistently 
instructed,  generally,  as  to  the  law,  thto  to 
sufficient  to  defeat  any  claim  of  error  predi- 
cated on  defects  In  particular  instructions." 

[I]  Appellant  contends  that  certain  instruc- 
tions with  reference  to  tbe  aBsnmptltm  of 
risk  were  not  entirely  accurate;  but,  as 
we  have  before  said,  no  issue  with  reference 
to  assumed  rtoks  was  made,  and  no  evidence 
la  shown  to  have  been  received  which  would 
make  applicable  a  charge  In  that  regard,  and 
we  are  unable  to  see  bow  such  a  charge 
could  have  prejudiced  plaintiff's  rights. 

We  are  satisfied  that  considering  all  ttf 
the  lnstructl(ma  given,  the  record  as  presokt* 
ed  contains  no  ^judicial  error  warranting 
a  reversal  of  tbe  Jndgment  or  oroer. 

The  Judgment  and  order  are  affirmed. 

We  eoncnr:  JAMBS,  J.;  SHAW.  J. 


(XL  Ckl.  App.  Ul) 
JOHNSTON  V.  JOHNSTON.    (Civ.  1,034.) 
9>iatrict  Court  of  Appeal,  Second  Dtotikt; 
California.  Feb.  11,  1018.) 

L  Divoccs  (I  164*)— LacHss  —  FiKuna  bt 

Court. 

Whether  a  dday  of  about  six  years  la 
bringing  an  sjctioa  for  divorce  on  the  ground 
of  extreme  cruelty  wh  reasonable,  within  Olv. 
Code,  i  124,  providing  that  a  divorce  must  1m 
denied  when  there  1b  an  unreasonable  lapse  of 
time  before  commencement  of  the  action,  was 
a  question  for  determination  la  the  trial  court 
(Ed.  Note,r-For  other  cases,  sea  Di'vwee,  Gent 
Dig.  H  570-678;  Dec  Dig.  |  184.*] 

2.  Appbai.  and  Erbob  a  201*)— OnncnoH 
Below— Nbcbssitt. 

Where,  in  an  action  for  divorce,  ptolntilTs 
coonsel  made  no  effort  to  Insist  upon  their 
rights  to  1m  beard  in  tbe  ease,  but  without  ob- 
jection permitted  the  conrt  to  practically  try 

case  without  their  aid,  they  could  not  be 
heard  to  say  on  appeal  that  plaintiff  was  de- 
nied his  right  to  have  the  aid  of  counsel  at 
every  stage  vi  the  proceediags. 

[Ed.  Note.— For  other  cases,  see  Appesl  and 
DiT'i  ^  12S1-1^;  Dee. 

Appeal  from  Superior  Court.  Lob  Angeles 
County;  Charles  Monroe,  Judge. 

Action  by  James  A.  Johnston  against  Eliza- 
beth Johnston.  From  Judgment  for  defend- 
ant and  dentol  of  new  trial,  plaintiff  appeals. 
Affirmed. 

F.  W.  Allender,  of  Los  Angeles,  for  appel- 
lant Gray,  Barker  &  Bowen,  of  Loa  Angeles^ 
for  respond^t 

ALLEN,  P.  J.  The  action  mu  one  for  di- 
vorce npoa  tbe  ground  of  extreme  otielty. 
The  court  finds  from  the  undisputed  evl* 
dence  that  the  defendant  was  guilty  ctf  ex. 
treme  cruelty  throng  acts  ccnnmltted  In  the 
yean  1900,  1001,  and  1902.  The  action  for 
divorce  was  not  commenced  ontU  the  year 
1006,  altbou^  tbe  ptolntlff  seems  to  have 
been  a  resident  of  tbto  state  since  some  ttane 
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lu  1904.  Upon  the  trial  the  court,  of  Its  own 
moUon,  called  the  plaintiff  as  a  witness  and 
developed  the  fact  that  the  only  reason  he 
conld  urge  for  not  brinsing  the  action  sooner 
was  that  he  had  not  thought  of  bringing  it 
until  he  had  lived  la  California  Quite  a  while 
and  bad  become  dl^:usted  at  her  actions. 
The  court  found  that  an  unreasonable  time 
had  elapsed,  and  under  section  125  of  the 
clvU  Code  dolled  the  divorce  cm  account  of 
laches. 

[1]  Section  124  of  our  Civil  Code  provide* 
that  a  divorce  must  be  dMiled  in  all  cases, 
oQker  than  where  the  ground  of  divorce  la 
adultery  or  conviction  of  <  a  felony,  when 
there  Is  an  nnreasonable  lapse  of  time  before 
the  commencement  of  the  action.  The  ques- 
tion whether  this  lapse  of  time  is  reasonable 
or  not  is  one  which  the  trial  court  must  de- 
terming  Considering  the  long  lapse  of  time 
between  the  oceorrencea  complained  of  and 
the  tnringlDK  of  this  salt,  the  court  might 
well  887  that  a.  presumption  would  arise 
either  of  condonation  of  the  offense  or  ac- 
quiescence  In  the  same.  Plaintiff  made  no 
effort  to  introduce  any  testimony  tending  to 
show  a  reasonable  excuse  for  his  delay  In 
bringing  the  action.  ' 

[2]  Counsel  for  appellant  Insists  that  the 
court  to<^  charge  of  the  examliutton  of  the 
witness  and  afforded  him  no  opportunity  to 
show  the  facts  tending  to  disclose  a  reason- 
able cause  for  the  delay.  It  is  true,  as  ap- 
peals from  the  record,  that  the  court  practi- 
cally tried  Hie  esse  wlthoat  the  aid  or  aa- 
alatanoe  of  counsel;  but,  notwithstanding 
this  peculiar  condact  of  the  case,  plaintiff's 
counsel,  If  be  so  desired,  might  have  off^ed 
to  show  io  a  proper  way  a  reasonable  excuse, 
and  If  tibe  conrt  had  refused'  to  permit  him 
to  loake  audi  showing  there  would  be  much 
force  In  his  contention.  But  when  counsel 
alt  by  and  mab»  no  effort  to  insist  npon  their 
ri^ts  as  coonsd  to  be  heard  In  Oie  case, 
they  esnnot  very  well  say  that  appellant's 
right  to  try  his  case  according  to  the  law  and 
the  evUenoe.  and  to  have  the  aid  (tf  connsel 
at  every  stage  of  the  proceedings,  has  been 
Ignored. 

We  are  of  opinion  that  the  Judgment  and 
order  amiealed  from  shoald  be  affirmed;  and 
It  is  so  ordered. 

We  concur:  JAMBS,'  J.;  SAW,  J. 


(O.  CsL  App.  US) 

GHAPPELL  T.  THOMPSON.    (Otv.  1,280.) 

(District  Conrt  of  Appeal,  Second  District, 
California.   Feb.  10.  1913.) 

LnOTATiON  OF  Actions  Q  87*)— AcTioif  oh 

JtJDOMEMT—CoWPimTIOW  OF  PeBIOU. 

Under  Code  CIt.  Proc.  |  336,  subd.  1,  pre- 
scribins  a  five-fear  limitation  for  actions  npon 
foreign  judsments,  and  section  361,  providing 
that,  if  when  the  cause  of  action  affainst  a 
person  accrues  he  is  out  of  the  state,  it  may 
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be  commenced  within  such  period  after  his  re> 
turn,  and  that  his  absenoe  nom  the  state  aftw 

Uie  cause  of  action  accrues  is  no  part  of  Qie  lim- 
itation period,  the  bar  does  not  commence  to 
run  in  favor  Of  defendant  until  he  comes  into 
this  state  and  does  not  ran  during  his  absence, 
BO  that  where  action  has  accrued  on  a'  foreign 
jad^ment,  and  is  not  barred  In  the  jurisdiction 
where  rendered,  action  thereon  against  defend* 
ant  who  has  resided  In  tiie  state  not  more  dian 
2)i  years  is  not  barred. 

tEd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |i  456-162;  Dec.  Dig.  | 
87.»1 

Appeal  from  Superior  Court,  Los  Angeles 
County;  F.  E.  Deuamore,  Judge- 
Action  by  A.  B.  Chappell  against  J.  D. 
Thompson.   Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

HUler  &  MlUer,  of  Los  Angeles,  for  ap- 
pelant. Daniel  M.  Hmiaalta  and  Laoey  & 
Hnnsaker,  botli  of  Lm  Angeles  tdr  reivond- 

ent 

SELAW,  J.  Plaintiff  sued  upon  a  Judgment 
rendered  in  his  tevor  on  June  SO,  1905,  by 
the  district  conrt  of  Black  Hawk  county, 
state  ct  Iowa.  As  a  defoise  to  recovery 
thereon,  defaidant  pleaded  subdlvialon  1  of 
section  ^  of  tl^  Code  of  OlvU  Procedure. 
The  conrt  gate  Judlpnent  for  plaintiff  from 
which  defendant  appeals  npon  the  Judgment 
rolL 

The  statute  pleaded  prescrU>M  a  period  of 
Ave  years  witiiln  which  an  actkm  npon  a 
Judgment  of  a  sister  state  may  be  tm»^t 
The  complaint  herein  was  filed  October  10, 
lAll,  being  0  years,  3  months,  and  18  days 
after  ttie  raiditl<m  of  fh»  Jndgmoit  sued  upon. 
Section  861  of  tlie  Code  of  Civil  Proeednreb 
however,  provides  that:  **Jtt  wbeai  the  cause 
of  action  accrues  against  a  person,  be  is  out 
ct  tlie  state,  the  action  may  be  commenced 
within  the  term  lierein  lindteO,  after  Ids 
return  to  the  state,  and  If,  after  the  cause 
of  action  accrues,  be  departs  from  the  states 
the  time  of  hie  absence  la  not  part  ot  tbe 
time  limited  for  the  commencemttt  of  tb» 
action."  An  action  upon  file  Judgment  was 
not  barred  by  tbe  laws  <tf  Iowa  wliich,  as 
found  by  the  court,  preaezibe  a  period  of 
15  yean  within  which  to  sue  Qiereon;  and 
the  court  found  that  since  the  rendlticm  of 
the  Judgment  defendant  had  not  been  a  resi- 
dent of  or  within  the  state  of  GaUfomla 
for  a  pwtod  exceeding  2^  years.  This  lat- 
ter finding;  we  think,  brings  the  case  directly 
within  the  exception  contained  In  section  351 
above  quoted.  The  statute  did  not  commence 
to  run  in  favor  ot  defoidant  until  he  came 
to  this  state,  whsxe  he  was  subject  to  Uie 
process  of  its  courts,  and,  U  snbseqnent  to 
coming  he  left  the  state,  the  statute  did  not 
run  during  the  period  ot  Us  absence^  We 
r^ard  Dougall  v.  Schulenbeiv,  101  CaL  154, 
35  Pac.  635,  and  McKee  v.  Dodd.  i3S2  CaL 
637,  93  Pac.  854,  14  L.  B.  A.  (N.  S.)  780,  125 
Am.  St  B^  S2,  as  deddve  of  the  p<^t 


•nnrotbereasasMeB»ai«tople  anS  section  NUMBER  la  Dsc.  XHs.  &Am.  Dig.  Ksy.Na.  8vl«s  *  R«*r  ZbAsm 


Digitized  by 


CaL) 


BUK££  T.  SAN  FRANCISCO  BREWERIES 


83 


raised.  These  cases  differ  from  the  one  at 
bar,  in  that  they  were  appeals  la  actions 
involTing  promissory  notes  executed  and  pay- 
able out  of  the  state  by  nonresident  payorer 
who  salweqaently  removed  to  the  state.  The 
mle,  howeTer,  applies  wltii  equal  force  to 
actions  upon  jndsments.  Kennard  t.  Alston, 
62  Miss.  763;  Nicholas  t.  Parwell,  24  Neb. 
180,  38  tN.  W.  SaO.  Omitting  all  reference  to 
the  proTlaloQ  contained  In  section  851,  "the 
weight  of  authority  Is  that  the  statute  of  the 
fomm  does  not  begin  to  ran  until  the  de- 
fendant comes  within  the  jurisdiction  In 
whlcdi  salt  is  brought,  and  that  the  time 
elapsing  between  the  accrual  of  the  right 
of  action  In  the  foreign  state  and  the  acquir- 
ing of  domestic  residence  forms  no  part  of 
the  statutory  period  of  tbe  fomm."  Annota- 
tor's  note  to  Rntledge  t.  V.  S.  Savings  & 
Loan  CSo.,  5  Ann.  Cas.  542. 
The  Judgment  Is  affirmed. 

We  coDCnr:  AI/LSN.  F.  J.;  JAMES.  J. 


(SI  CaL  App.  US) 

BURKB  T.  SAN  FBANGISCO  BBtn^ER- 
lES,  limited.    (Cir.  1,139.) 

(District  Court  of  Appeal,  First  DiatricL  Cal- 
ifornia. Feb.  IS,  1913.  Rehearing  Denied 
by  Supreme  Court  April  11,  1913.) 

IdUfULOBn  AKD  Tehant  (|  199H*>— Rent— 
£mci  or  Ihabiutt  to  Pbocube  Salooh 

liZCBHSB. 

Where  a  lease  for  years  contained  a  atlpu- 
lation  that  the  lessee  would  not  directly  or  in- 
directly use  or  allow  the  premlBes  to  be  used, 
except  for  a  saloon  and  lodging  boase,  without 
the  consent  ef  tbe  laMOr,  the  fact  that  snbee- 
qoent  to  the  date  of  the  lease  defendant  was 
refused  a  l^nae  to  conduct  a  saloon  therein 
is  no  defense  to  an  action  for  rent,  for  the  lease 
^d  not  require  tbe  Tiolation  oi  an  existing  law, 
and  the  fkct  that  the  performance  of  tbe  con- 
tract became  impossible  subsequent  to  the  mak- 
ing of  the  contract  did  not  discharge  the  lessee ; 
it  not  appearing  that  the  lessor  had  refused  to 
pomit  some  other  use  of  tiw  premises,  or  that 
it  could  not  be  used  as  a  lod^ng  bouse. 

[Bid.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  |  199^^ 

Anwal  fnun  Sapoin  Court,  aty  and 
CmaOj       San  Fnndwo;   XL  P.  Mogan, 

Action  by  Frank  H.  BaHw  against  the 
San  Francisco  Breweries,  Limited,  revived 
Jn  thft  name  ot  Katy  A.  Burke  as  executrix. 
F^m  a  judgment  tot  itbtlntlfl^  defendant  ap- 
peals. Affirmed. 

Hoeflo't  Cook,  Harwood  &  Morris,  of  San 
Frandsco,  for  app^nt  Charles  A.  Shurt- 
Mf  and  J.  6.  De  Forest,  both  of  San  Fran- 
daeOk  for  reqxmdait. 

LEaiNON,  P.  J.  Frank  H.  Burke  waa  the 
original  plaintiff  In  this  action.  After  the 
action  was  commenced  he  died,  snd  his  wife, 
Mary  A.  Bnrke^  as  the  executrix  of  his  last 
will  and  testament,  was  substituted  in  his 
^oa  and  stead  as  plaintiff  In  the  action. 


In  discussing  this  esse  onr  references  to  tbe 
plaintiff  will  be  nnderstood  as  ai^lylng  to 
the  original  plaintiff.  The  action  was  brought 
for  the  recovery  of  the  sum  of  $1,260,  alleged 
to  be  dne  plaintiff  from  the  defendant  as 
rental  under  the  torms  of  a  written  lease 
executed  and  dated  January  S,  1908.  where- 
by the  defendant  was  granted  the  use  and 
occnpatlon  of  certain  premises  in  the  dty 
and  connty  of  San  .Francisco  for  tbe.  term 
of  five  years  at  the  total  rental  of  $7,000, 
which  It  was  stipulated  In  tlie  lease  waa  to 
be  paid  in  monthly  installments  of  $12C. 
Pnrsnant  to  the  lease  the  defendant,  ui>on 
the  day  and  date  of  Its  execution,  entered  in- 
to possesedon  of  the  dmlsed  premises,  and 
paid  the  rent  therefor  as  it  became  dne  «ive 
and  except  for  the  period  commencing  with 
tbe  1st  day  of  August,  1900,  and  ending  with 
the  1st  day  of  June,  1010. .  The  lease,  among 
ctlier  things,  provided,  and  the  parties  there- 
to expr^n^  agreed,  that  the  defendant  would 
not  "directly  or  Indirectly  use  or  allow  to  be 
used  the  said  pronlses  for  any  other  purpose 
than  that  of  a  saloon  and  lodging  house, 
without  the  written  consent  of  the  lessor,  or 
Madlsim  &  Burke,  agoits."  The  execution 
of  the  lease  was  not  denied,  but  the  answer 
of  the  defendant  pleaded  as  a  separate  de- 
f«i86  to  tbe  action  a  failure  of  consideration 
for  tbe  lease  and  the  Impossibility  of  com- 
plying with  the  terms  thereof.  In  this  be- 
half the  answer  of  the  defendant  alleged  In 
substance  that  the  defendant  was,  at  the 
time  of  the  execution  of  the  lease  and  at  all 
times  thereafter,  excluaively  engaged  to  the 
business  of  manufacturing  and  selling  beer; 
that  the  sole  and  only  consideration  for  de- 
fendant's entering  Into  the  lease  in  question 
was  to  secure  the  leasc^  premises  for  tbe 
porjwse  of  ctmductlng  a  saloon  and  selling 
beer  manufactured  by  the  defendant;  that 
the  charter  and  ordinance  of  the  dty  and 
county  of  San  Francisco,  at  the  time  of  mak- 
ing the  lease  and  at  the  time  of  the  com- 
mencement of  the  action,  provided  that  no 
person  should  engage  in  the  sale  of  liquor 
as  a  retail  liquor  dealer  without  first  pro- 
curing a  license  therefor;  that  plaintiff  and 
defendant  at  the  time  of  entering  into  the 
lease  knew  of  and  contemplated  the  existing 
requirements  of  the  charter  and  ordinance 
referred  to;  that  on  the  30th  day  of  July, 
1909,  the  board  of  police  commissioners  of 
the  city  and  county  of  San  Francisco  refused 
and  ever  since  has  refused  to  grant  a 
licence  to  the  defendant  for  tbe  purpose 
of  selling  beer  or  liquor  of  any  descrip- 
tion on  the  leased  premises;  and  that  by 
reason  thereof  the  consideration  for  the 
execution  of  the  lease  foiled  and  the  lease 
Itself  became  impossible  of  performance^ 
The  lower  court  granted  plaintiCTs  motion  to 
strike  from  the  defendant's  answer  tbe  spe- 
cial defense  pleaded  therein,  upon  the  ground 
that  it  was  sham  and  irrelevant,  and  that  the 
facts  stated  therein  did  not  constitute  a  de- 
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fenfie  to  the  action.  Upon  tbe  Issues  raised 
by  the  pleadings  as  they  stood  after  the  mo- 
tion to  strike  out  was  granted  the  case  was 
tried,  and  a  judgm^t  rendered  and  entered 
for  the  plaintiff,  from  which  the  defendant 
has  appealed  upon  the  judgment  roll  alone. 

Although  counsel  for  the  defendant  hare 
devoted  considerable  apace  to  a  discussion  of 
tbe  law  relating  generally  to  contracts  made 
in  contravention  of  public  policy,  the  par- 
ticular thing  complained  of  and  upon  which 
they  rely  for  a  reversal  of  the  judgment  Is 
not  stated  In  their  briefs.  We  apprehend, 
however,  that  the  defendant  is  dissatisfied 
with  the  ruling  of  the  lower  court  striking 
out  parts  of  the  answer,  and  that  the  only 
point  Involved  upon  tbe  appeal  Is  the  correct- 
ness of  that  ruling. 

This  brings  us  to  a  consideration  of  the 
question  as  to  whether  or  not  the  defendant 
was  relieved  from  liability  for  the  rent  re- 
served In  tbe  lease  for  the  remainder  of  the 
term  granted  m^%ly  because  of  the  refusal 
of  tbe  munldpal  authorities  to  renew  the 
license  of  the  defendant  to  sell  liquor  in  tbe 
demised  premises.  It  Is  one  of  the  conten- 
tions of  the  defendant  that  because  the  de- 
mised premises  could  not  without  violating 
the  law  be  used  by  the  defendant  from  and 
after  tbe  30th  day  of  July,  1909,  for  all  of 
tbe  purposes  to  which  their  use  was  limited 
by  tbe  terms  of  tbe  lease,  the  lease  from  that 
date  became  Impossible  of  performance  by 
operation  of  law,  and  was  no  longer  en- 
forceable. It  is  further  contended  by  defend- 
ant that  the  contract  of  lease  was  against 
public  policy,  and  therefore  void  from  its 
very  inception.  This  latter  contention  Is 
based  upon  the  assumption  that  by  tbe  terms 
of  tbe  lease  the  defendant  was  obligated  to 
continue  for  tbe  period  of  five  years  In  a 
business  which  might  at  any  time  after  the 
execution  of  tbe  lease  be  declared  unlawful. 

These  contentions  cannot  be  sustained. 
They  are  founded  upon  tbe  rule  of  law  that  no 
recovery  can  be  bad  by.  either  party  to  a 
contract  the  performance  of  which  Involves 
tbe  violation  of  an  existing  law.  This  rule 
of  law  has  no  applica!tion  to  the  facts  of 
the  present  case.  Tbe  lease  In  question  does 
not  purport  to  require  the  performance  of 
an  act  in  contravention  of  an  existing  law. 
Nor  can  It  be  said  that  the  parties  to  the 
lease,  either  expressly  or  Impliedly,  contract- 
ed for  the  termination  of  the  lease  In  the 
event  of  a  change  in  the  law  which  would 
render  further  performance  of  the  lease  Im- 
possible without  violating  the  law.  On  the 
contrary,  it  affirmatl?'ily  appears  from  the 
all^attons  of  tbe  special  defense  relied  upon 
that  the  defendant  was  compelled  to  discon- 
tinue the  business  of  selling  liquor  not  be- 
(^use  of  a  change  in  the  law,  but  rather  be- 
cause of  its  application  to  tbe  business  of 
tbe  defendant  subsequent  to  the  execution 
of  the  lease.  The  defendant  did  not  deny 
the  allegation  of  the  complaint  that  it  bad 
^tere^.ilito  the  possession  of  the  demised 


pr^nlses  under  the  lease  on  the  30th  day  of 
July,  1908;  and  In  this  connection  it  will  be 
noted  that  the  special  defense  of  tbe  defend- 
ant as  pleaded  Is  evasive  to  the  extent  that  it 
Is  silent  as  to  whether  or  not  tbe  defendant 
occulted  the  premises  as  a  saloon  under  a 
license  from  the  municipality  prior  to  July 
30,  1909,  the  date  upon  which  it  Is  alleged 
a  rraewal  of  the  defendant's  license  was  re- 
fused. That  such  was  the  fact,  however, 
may  be  fairly  Inferred  from  the  answer  aa 
a  whole.  No  provision  was  made  by  tbe  par- 
ties to  the  lease  for  its  termination  In  the 
event  of  tbe  failure  of  the  defendant  to  se- 
cure a  renewal  of  Its  license  to  sell  liquor 
In  tbe  demised  premises,  and  it  cannot  be 
ftilrly  said  that  the  terms  of  the  lease  can 
be  construed  to  cover  such  a  contingency. 
The  renewal  of  the  defendant's  license  was 
not  a  matter  within  the  control  of  tbe  plain- 
tiff. That  was  a  privilege  which  could  be 
granted  or  withheld  only  by  the  munldpal- 
Ity ;  and  although  a  license  had  been  granted 
to  the  defendant  af  or  shortly  after  the  exe- 
cution of  tbe  lease,  the  defendant  bad  no  as- 
surance that  such  license  would  be  renewed 
from  time  to  time  during  tbe  life  of  the  lease. 
This  being  so,  tbe  Inference  is  irresistible 
that  if  the  plaintiff  and  defendant  had  In- 
tended that  tbe  life  of  the  lease  should  de- 
pend upon  tbe  renewal  from  time  to  time 
of  tbe  defendant's  license  to  sell  liquor  In 
the  demised  premises,  a  clause  to  that  effect 
would  have  been  inserted  in  the  lease;  and 
if  it  be  conceded,  as  counsel  for  the  defendant 
contend,  that  the  plaintiff  and  defendant, 
when  executing  the  lease,  had  In  contempla- 
tion the  possibility  of  tbe  unfavorable  appli- 
cation of  the  existing  laws  of  the  munldpal- 
il7,  the  conclusion  must  follow  that  the  de- 
fendant, when  It  accepted  the  lease,  assumed 
the  risk  that  a  renewal  of  the  license  to  sell 
liquor  might  at  any  time  be  refused. 

It  has  been  repeatedly  held  that  under 
such  circumstances  the  refusal  of  the 
municipal  authorities  to  renew  a  liquor  li- 
cense cannot  be  availed  of  as  a  defense  to  an 
action  for  the  rent  reserved  and  due  under  a 
lease.  Tbe  rule  in  this  behalf  was  succinct- 
ly stated  in  the  case  of  Burgett  v.  Loeb, 
43  Ind.  App.  657,  88  N.  B.  346.  In  that  case 
the  action  was  for  rent  due  under  a  lease 
which  provided  that  the  demised  premises 
should  be  used  during  tbe  term  only  for  the 
purpose  of  conducting  a  saloon  business. 
There  the  lessee,  as  a  defense 'to  the  action, 
pleaded  bis  inability  to  use  the  premises  for 
the  purpose  designated  In  tbe  lease  because 
of  the  rejection  of  his  application  for  a 
license  to  sell  liquor.  In  passing  upon  a  de- 
murrer which  assailed  the  sufficiency  of  this 
defense,  tbe  court  said:  "It  Is  the  goaeral 
rule  tliat  where  the  perfwmance  of  a  con- 
tract becomes  Impossible  subsequent  to  the 
making  of  the  contract,  the  promisor  Is  not 
thereby  discharged.  To  this  rule  there  is  a 
well-established  exception,  namely,  where 
the  performance  becomes  Impossible  4 
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4diaage  In  tbe  laws  tbe  promisor  Is  dU- 
chBTged.  Tbe  facts  here  presented  do  not 
bring  tbe  case  at  bar  wttbln  the  exception. 
The  appellant  did  not  discontinue  bis  busl- 
ness  because  of  a  cbange  in  tbe  law,  but  be- 
cause of  its  application.  At  tbe  time  of  en- 
tering into  tbe  contract,  tbat  he  mlgbt  sub- 
sequently by  tbe  proper  authorities  be  deni- 
ed a  license  was  a  probability  well  known 
to  liim.  Houston  Ice  &  Brewing  Ck>.  t. 
Eeenan.  99  Tex.  79,  88  S.  W.  197;  San 
Antonio  Brewing  Ass'n  v.  Brents,  39  Tex. 
€iT.  App.  448,  88  S.  W.  368;  White  t. 
Stuart,  76  Ta.  546.  With  this  knowledge 
appellant  made  bis  terms  onconditionaUy. 
He  took  tbe  liak  of  being  tadd  liable  for 
the  rents  even  though  performance  became 
impossible  by  muaoa  of  circumstances  be* 
yond  ttis  control." 

Tbe  general  current  of  authority  dealing 
with  the  subject  under  dlacuaaion  Is  in 
substantial  accord  with  the  role  enunciated 
in  tbe  case  last  dted  and  quoted.  The  cas- 
es doiUng  with  the  stibjeet,  eitiia  directly 
or  upon  prindplt^  ftre  many,  among  which 
may  be  cited  tbe  Avowing:  Gaston  t. 
Cordon,  206  Mass.  266,  04  N.  E.  307;  Teller 
T..  Boyle^  132  Pa.  66,  18  AtL  1009;  Forster 
T.  Ebertei  7  Misc.  Rep.  400,  27  N.  T.  Suppw 
086;  Goodrum  Tobacco  Go.  t.  Potts,  etc., 
133  Ga.  776,  66  S.  E.  1081,  26  L  R.  A.  (N. 
S.)  4S6;  Hecbt  t.  Acme  Coal  Co.,  10  Wya 
18.  113  Fac.  788,  117  Pac.  182,  84  L.  B.  A. 
<N.  S.)  778,  777;  Ketlvy  t.  Mayer,  10  Misc. 
Bep.  718,  31  N.  T.  Supp.  818;  McLarren 
T.  ^telding,  2  Cal.  BIO;  Tha  case  of  Dunn 
T.  Stcsenuum,  10  CaL  A^  88,  101  Pac  26. 
so  strong^  relied  tq;>on  by  the  def^dant, 
is  not  applicable  to  tbe  &ctB  of  the  case 
at  bar.  In  that  case  tbe  parties  bad  know- 
ingly altered  into  a  contract  for  the  lot> 
ting  of  certain  premises  within  160  feet  of 
«  drarch  to  be  used  as  a  saloon.  A  cl.ty 
ordinance  prorided  that  no  saloon  should 
be  permitted  or  licensed  within  said  ISO 
feet;  indeed,  the  sale  of  lianor  upon  the  de- 
mised iHTemiBes  would  hare  been  illegal  with 
or  without  a  license;  and  the  court  held 
that  inasmuch  as  the  parties  to  tbe  lease 
had  knowingly  entered  Into  a  contract  which 
had  for  Its  object  a  violation  of  the  law, 
such  contract  was  void  from  its  very  In- 
ception and  unenforceable  by  either  party. 

such  question  confronts  ns  In  the  present 
■case. 

Aside  from  the  questions  already  discuss- 
ed, tbe  special  defense  relied  upon  was  defl- 
<^ent  In  falling  to  show  that  the  defendant 
had  ever  requested  i>erm]8sion,  as  provided 
in  tbe  lease,  to  use  the  premises  for  other 
tba^  saloon  purposes,  or  that  tbe  plaintiff 
had  ever  refused  to  allow  the  premises  to 
be  so  used.  Such  defense  was  also  deficient 
in  falling  to  show  that  tbe  refusal  to  renew 
tbe  defendant's  license  In  conjunctlpn  with 
the,  restriction  of  the  lease  had  operated  to 


deprive  the  defendant  of  the  braefldal  use 
of  the  demised  premises.  The  refusal  to 
renew  the  liquor  license  did  not  preclude 
the  defendant  from  using  tbe  premises  as  a 
lodging  bouse,  and  this  was  one  of  the 
purposes  for  whldi  the  lease  provided  the 
premises  might  be  used.  The  case  of  Teller 
V.  Boyle,  supra.  Involved  a  similar  situation. 
There  the  lease  contained  a  proTlalon  that 
the  demised  premises  should  not  be  occupied 
save  as  a  saloon  and  dwelling  without  tbe 
lessor's  written  consent;  and  the  court, 
in  holding  tbat  the  lease  was  not  ter- 
minated by  the  lessee's  failure  to  obtain 
a  liquor  license,  said:  "If  tbe  lessor  were 
<np*'Mipg  that  Us  lessee  should  sell  Intox- 
icating liqujors,  and  dalmlng  the  right  to 
forfeit  the  lease  because  he  refused  to  com- 
ply, It  would  doubtlesa  be  a  good  defense  to 
say  that  he  was  forbidden  law  to  s^; 
but  that  is  not  this  case." 

For  the  reasons  stated  ire  are  of  the 
opinion  that  tbe  ordor  striking  out  parts  of 
the  defendant's  answer  was  rightfully  made, 
and  It  is  tlierefore  ordered  that  tbe  Jndg- 
ment  appealed  from  be  affirmed. 

We  concur:  HALX^  J,i  MDBFHBZ,  J« 
pro  tern. 

(n  osi.  App.  ia> 
GBRNON  T..8ISS0N.    (Qr.  1.040.) 

(District  Court  of  Appeal,  Third  District.  Cal- 
ifornia. Feb.  7,  1913.  Kehearine  Denied 
by  Supreme  Court  April  8,  U18.) 

1.  Debus  (|  207*)  —  GKNUXirxmua  —  Burwi- 

OIENCT  OF  EVIDENOS. 

Sridence  held  to  show  that  a  deed  to  land 
in  controversy  was  genuine. 

[Bd.  Note.— For otbercases,  see  Deeds,  Cent. 
Dig.  H  614-624;  Dee.  Dig.  |  207.*] 

2.  EviDEHOt  (I  368*)— Dscn— AoKisaiBiUTr. 

Under  tbe  direct  provisions  of  Code  CHv. 
Proc  S  lasit  a  deed  of  eonveyanee  was  com- 
petent evidence  of  a  grant  from  grantor  to 

grantee. 

[E^d.  Note.— For  other  cues,  see  BvideiKe, 
Gent  Dig.  ||  1404^-1428, 1480,1481;  De&lNg. 
I  358.*] 

3.  Pleabiro  (I  804*)— DsniAL  or  GnRjimc- 
ifsss— ErFBCT  or  Aitidavit. 

Aq  affidavit  filed  under  Code  Ov.  Proc.  t 
448,  providing  that,  when  the  defense  to  an  ac- 
tion IB  founded  on  a  written  Instrument,  its 
fCeaoineiKas  and  execution  are  deemed  admit- 
ted unless  plalndS  filed  an  affidavit  denying 
same,  is  not  evidence;  Its  only  effect  being  to 
relieve  the  party  filing  it  from  having  admitted 
its  genuineness  and  due  execution. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  8!  908.  909;  Dec  Dig.  |  304.*]  i 

4.  Witnesses  (S  133*) —GoHPRrBHOT- Ac- 
tions AGAINST  EXECUTOBS. 

In  an  action  by  an  executor  to  quiet  title 
to  realty  claimed  by  defendant  under  a  deed 
from  testator,  defendant  was  not  rendered  in- 
competent to  tPfitify  as  to  coiiTeraations  with 
testator  In  his  lifetime,  by  Code  Civ.  Proc.  | 
IHSO.  sut)d.  3.  prohibitiuK  pHrtics  to  an  action 
against  executors  or  administrators  on  a  <^m 
against  the  state  from  being  witnesses.' 

[Ed.  Note. — For  other  cases,  see  Witnesses.; 
Cent.  Dig,  {§  566^9;  Dec.  Dig.  |  133.*] 
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<21  Cal.  App.  inn 

OBBAT  WESTERN  POWER  CO.  v.  BOARD 
OF  SUP'RS  OF  PLUMAS  COUN- 
TY,    (Civ.  1,029.) 
(District  Court  of  Api>eal,  Third  District,  Cal- 
Uomia.   Feb.  10,  1913.) 

\.  Intoxicahnq  Liquors  (8  76*)— Gbant  ot 
LzQiroB  Ijcknse— Rbtiew  bt  Cbbtiorabi. 
The  action  of  county  commisaionerB  ia 

granting^  a  liquor  license  is  a  Judicial  act,  re- 

viewable  OQ  certiorari. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 

Uqaors.  Cent.  Dig.  {  80;  Dec.  Dig.  |  76.»] 

2.  Intoxicating  Liquobs  (J  5»*>— Licensb— 

SumciENCY  of  Applicatioh. 

Act  March  25,  1909  (St  1909,  p.  722), 
made  it  unlawful  to  sell  liquor  at  any  place 
more  then  one  mile  out  of  the  limits  of  any 
city  or  town  and  within  four  miles  of  any 
camp  of  uien  working  upon  public  improve- 
ments, except  at  a  licensed  saloon  maintained 
at  the  time  the  act  takes  effect,  and  which  was 
established  at  laast  six  months  before  the  es- 
tablishment ,  of  anch  a  camp^  Held,  that  an 
application  for  a  license  at  a  place  more  than 
one  mUe  outside  the  limits  of  an  incorporated 
dty  or  town,  and  within  four  miles  ot  a  camp 
of  men  engaged  in  constmetinr  a  qnasi  public 
work,  was  Improperly  granted. 

[Ed.  Nc^e.r— For  other  cases,  see  Intoxicating 
LiqnorB,  Cent  Dig.  |  CO;  Dec.  Dig.  }  59.*] 

Appeal  from  Superior  Court,  Plumas  Coun- 
ty; J.  O.  Moncur,  Judge. 

Certiorari  by  the  Great  Western  Power 
Company  against  the  Board  of  Supervisors 
of  Plumas  County.  Judgment  for  plaintiff, 
and  defendant  appeals.'  Affirmed. 

L.  H.  Hughes,  of  Beckwith,  for  appellant 
U  K.  Peter,  of  Quincy,  for  respondent 

BURNETT,  J.  The  court  below  on  certi- 
orari annulled  an  order  of  said  board  of 
supervisors  granting  to  one  H.  O.  Jacobs  a 
license  to  engage  In  the  business  of  selling 
liquors  at  PrattvlUe,  in  said  Plumas  county. 

The  application  for  the  writ  was  made 
upon  the  ground  that  the  action  of  said 
board  was  void  by  reason  of  the  law  ap- 
proved March  26,  1909  (St  1909,  p.  722),  and 
invviding  that  "it  shall  be  unlawful  for  any 
person  to  ^ell,  keep  for  sale,  or  give  away, 
any  spirituous,  vinous,  malt  or  mixed  intoxi- 
cating liquors  at  any  place  situated  more 
than  one  mile  outside  the  limits  of  an  in- 
corporated city  or  town,  and  within  four 
miles  of  any  camp  or  assembly  ot  men,  num- 
bering twenty-flve  or  more,  engaged  upon, 
or  in  connection  with  the  construction,  re- 
pair or  operation  of  any  public  or  quasi  pub- 
lic work,  Improvement  or  utility;  provided, 
however,  that  nothing  in  this  section  con- 
tained shall  be  deemed  to  apply  to  the  sale, 
keeping  for  sale,  or  disposal  of  any  such 
liquor  at  a  licensed  saloon  or  liquor  store 
wbtclf  shall  have  been  established,  or  at  a 
licensed  saloon  or  liquor  store  which  shall  be 
maintained,  at  the  time  this  act  takes  effect, 
upon  the  same  premises  where  a  licensed  sa- 
loon or  liquor  store  shall  have  been  estab- 
lished, at  least  six  months  prior  to  the  es- 


tablishment of  such  camp  or  assembly  of  men 
or  to  the  sale,  keeping  for  sale,  or  disposal 
of  any  snch  liquors  at  any  winery,  li- 
censed brewery  or  distillery,  where  the  same 
Is  manufactured."  Preliminarily,  three  un- 
disputed propositions  may  be  stated.  One 
Is  that  said  statute  is  valid;  another,  that 
the  board  of  supervisors  has  no  authority  to 
license  any  one  to  violate  the  law;  and  the 
third,  that  the  present  case  Is  not  within  any 
of  the  exceptions  provided  for  by  said  stat- 
ute. . 

[1]  There  are  only  two  controverted  ques- 
tions presented  for  consideration.  One  is 
whether  the  action  of  a  board  of  supervisors 
In  granting  a  liquor  license  Is  open  to  revi- 
sion on  certiorari  and  the  other,  upon  the 
assumption  that  it  may  thus  be  reviewed, 
wheth»  the  case  upon  its  facts  Is  a  prefer 
one  for  the  eurdse  ot  this  extraordliiary 
writ 

Nothing  needs  to  be  added  to  the  discussion 
of  the  general  scope  and  purpose  of  the  writ 
of  certlorart  It  Is  sufficient  to  refer  to  the 
following  decisions  of  our  Supreme  Conrt 
Whitney  v.  Board  of  Delegates,  14  Cal.  479; 
Levee  District  No.  9  v.  Farmer,  101  Cal.  178, 
85  Pac.  669,  23  L.  R.  A.  38S;  Stumpf  v. 
Board  of  Supervisory  131  Cal.  364,  63  Pac. 
663,  82  Am.  St  Rep.  350;  Borchard  v.  Super- 
visors, 144  Cal.  14,  77  Pac.  708.  That  within 
the  principles  therein  announced  the  action 
of  a  board  of  supervisors  in  discharging 
certain  statutory  duties  Involves  the  exercise 
of  the  judicial  function  and  legally  Inrltes 
an  application  for  a  writ  of  review  is  well 
settled  in  this  and  other  Jurisdictions. 

Some  ot  our  own  cases  treat  the  aubject  aa 
follows: 

In  People  t.  Supervisors  of  Marin  County,' 
10  Cal.  344,  it  was  held  that:  "In  determin- 
ing upon  the  sufficiency  of  the  bond  of  an  of- 
ficer, and  whether  the  officer,  by  his  failure 
to  comply  with  the  requisition  of  the  super- 
visors to  file  a  new  bond,  has  vacated  his  of- 
fice, the  supervisors  exercise  power  of  a 
Judicial  character,"  and  that  the  order  made 
would  be  annulled  through  certiorari  inv- 
ceedlogs. 

In  Robinson  v.  Supervisors  of  Sacramento. 
16  Cal.  208,  it  was  determined  that:  "Under 
the  consolidation  act  of  1858,  the  board  of 
supervisors  of  Sacramento  have  no  power  to 
create  the  office  of  assistant  clerk  to  the 
board,  nor  to  raise  the  salaries  fixed  in  the 
twenty-fourth  section  of  the  act  and  tbelr 
action  In  creating  such  office  and  raising 
such  salaries  may  be  reviewed  In  certiorari.** 

In  Murray  r.  Supervisors  of  Mariposa 
County,  23  Cal.  493.  It  was  held  that  "^e 
district  courts  have  power  to  grant  writs  ot 
certiorari,  to  review  the  acdon  of  a  board 
ot  super^sors  In  granting  a  forry  license." 

In  Levee  District  No.  9  r.  Farmer,  suftra, 
it  was  decided  that,  in  passing  upon  tiie  suflS- 
clency  of  a  petition  for  the  establishment  of 
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a  raad,  fbe  board  of  superrlson  exercised 
Judicial  power,  and,  while  its  judgment  could 
act  be  attacked  collaterally,  it  could  t>e  re- 
viewed npon  certiorari  where  the  JarlBdlctlou 
of  the  board  bad  been  exceeded. 

In  Stompt  T.  Board  of  Superrlsors,  supra, 
it  was  held  that:  "An  order  of  a  board  of 
■npOTlflors  purporting  to  create  a  sanitary 
district  must  be  annulled  upon  writ  of  review 
where  the  return  to  the  writ  does  not  show 
that  any  evidence  was  taken  or  heard  to 
pTore  the  Jurlsdlctlinial  facts  that  the  sig- 
natures to  the  petition  were  genuine,  that 
25  <tf  them  were  resident  freeholders  within 
the  proposed  bonndazles,  and  that  the  order 
ealUng  the  election  was  posted  In  three  public 
places  in  the  pnqjxwed  district  for  four 
we^s,  as  reanired  by  law." 

While  our  attention  lias  beoi  directed  to  no 
ease  In  this  state  in  whidi  an  order  of  a 
board  of  snperrisors  granting  a  liqoor  license 
was  annulled  on  certiorari.  It  la  dear  tliat 
the  foregoing  dedsims  involTe  an  analogous 
principle  to  that  confronting  us  here. 

Indeed  it  is  dedared  in  the  otse  o(  In  re 
Blckerstafl;  70  CaL  80,  U  Fac  393,  that  Jur- 
isdiction to  Issne  a  Ucenae  to  sell  liquor  *is 
put  in  motion  by  the  petition  and  certlflcate; 
and  npon  the  petitifm,  fortliled  by  the  re- 
quired certiflcate  and  report  as  evidence,  the 
city  conndl  acts  Jadldally  la  maUng  the 
order."  BianiCestly,  this  is  eqnivaleiA  to 
saying  that  the  order  granting  the  license  Is 
subject  to  review  In  a  proceeding  ct  this 
nature. 

'  In  otber  stetes  It  lias  been  directly  lield 
that  certiorari  la  the  proper  remedy  where 
HkB  board  haa  azoeeded  its  aothorlty  in 
granting  a  Honor  Uoenaew  Btato  v.  Heega,  87 
Mol  Aw^  888;  Btaode  Idand  fioc.  t.  Bndlong 
(B.  L)  26  Aa  esT. 

The  rule  la  atated  in  Blaeik  on  Intoxicating 
Uqnora,  |  IVl,  as  follows:  "If  the  power  to 
grant  or  refuse  Ucensea  is  veated  in  a  board 
of  congmlsdonere  and  Uie  matter  la  placed 
«dnplTdy  within  ttielr  JarladlcUfm.  their 
actum  in  granting  a  Uouse  is  quasi-Judicial, 
and  if  the  grant  would  be  Impriqiier  the  rem- 
edy la  by  appeal,  writ  of  error,  or  certiorari, 
according  to  the  nature  of  the  error  com- 
plained of.** 

We  eondnde  that  the  flrst  point  made  by 
anpellant  Is  entirely  without  merit 

[2]  To  determine  whether  the  board  |iad 
Jurisdiction  to  grant  tte  license.  It  Is,  of 
coarse,  necessary  to  look  Into  the  evidence 
npon  whidi  the  order  was  baaed.  Whether 
It  exceeded  its  authority  can  be  ascertained 
In  no  othee  way.  Aa  stated  In  the  Btnmpf 
Oaae,  supra:  "It  Is  only  the  evidence  heard 
by  the  board  of  suparlsors  npon  questions 
eaaenUal  to  their  Jorisdiction  that  can  be 
eonsldtted  by  a  court  In  detenninlng  whether 
tbe  board  acquired  Jurisdiction  to  make  the 
order  creating  the  sanitary  district;  and  the 
■ofltelaiGy  of  the  evidence  to  establish  the 


jurisdictional  facts  is  reviewable  >  i^on  ilie 

writ" 

If  there  were  substantial  evidence  In  sup- 
port of  fiicts  authorizing  the  board  to  grant 
the  license,  then,  manifestly,  the  order  could 
hot  be  reviewed  in  this  proceeding.  Ijoo^- 
Ing  at  the  record,  bowever,  we  find  that 
the  oniy  rational  inference  that  can  be  drawn 
from  the  testimony  of  the  witnesses  t>efore 
the  board  is  that  the  place  where  the  said 
Jacobs  was  licensed  to  engage  in  the  liquor 
business  was  situated  "more  tlian  one  mile 
outside  the  limits  of  an  incorporated  dty  or 
town  and  within  four  miles  of  a  camp  or 
assemUy  of  men  nnmbeilng  twenty-five  or 
more  engaged  upon  and  In  connection  with 
the  construction  of  a  quasi-public  work,  im- 
provement or  utility,"  and  that  the  applicant 
had  not  brought  hinjself  within  the  excep- 
tion to  said  statute. 

It  follows,  therefore,  that  the  board  acted 
in  excess  of  Its  authority.  In  violation  of  the 
express  provisions  of  the  law,  and  the  court 
below  properly  annulled  Its  order. 

The  judgment  Is  affirmed. 

We  concur:  CBIPMAN,  P.  J.;  BABT,  J. 


{H  CaL  App.  las) 

KENISON  V.  OAHPBELL.    (av.  1,125.) 

(District  Court  of  Appeal,  First  District,  Cail* 
fornia.  Feb.  13, 1918.  RebeariDg  Denied 
by  Supreme  Court  April  9,  1913.) 

1.  Appbax.  and  BasoB  (|  1010*)— Bbvxew^ 
Haeuuss  Bbbob. 

In  an  action  for  wases,  wbere  the  com- 
plaint averred  that  plaintiff  rendered  services 
at  defendants  request  for  aa  agreed  oompensa- 
tioD  of  82JI0  a  day,  upon  an  open  current  book 
account,  the  overraling  of  a  demurrer  for  un- 
certain^ was  harmless,  where  the  court  dis- 
regarded the  ambignons  expression  "upon  aa 
open  enrrsnt  book  accoant,**  and  made  andbigs 
respondve  to  the  issues. 

[Ed.  Note.— For  other  cases,  see:  Ainwal  and 
Error,  Cent.  Dig.  H  Mea-UOS;  Dee«  Dig.  | 
1040.*] 

2.  Bills  ahd  Nona  <|  M6*)  —  Aorxom  ~ 

PLBAniNO. 

In  an  action  upon  a  negotiable  instrument, 
it  la  unnecessary  to  allege  a  consideration  in 
the  complaint,  aa  a  consideration  is  presumed. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1447,  1477-1479;  Dea 
Dig.  f  465.*] 

3.  AFFBAZ.  AND  BBBOB   (%  1089*>— RXVIBW— 

Habuuss  Gbbob. 

Where,  in  an  action  for  compensation  for 
services  and  money  due,  no  interest'  was  al- 
lowed prior  to  the  filing  of  the  complaint,  the 
ambiguity  in  plaintiff's  demand  for  interest  was 
not  prejudidaL 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  407IM088:  Dec.  Dig.  i 
1039.*] 

4.  WoBK  AND  Labok  (|  28*)— AonoNa— EJVi- 

.  DKNCB— fiUmaiBMOT. 

In  an  action  for  compensation  for  work 
and  labor  and  moaev  due,  evidence  Aeld  suffi- 
cient to  support  a  finding  for  plaintiff  and  to 
warrant  the  denial  of  defendant's  coanterclaim. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  U  17,  65;  Dec  Dig.  |  2&«] 
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Appeal  from  Superior  Gonirt,  Gitr  and 
County  ot  San  Fraudsco;  G«orge  H.  Oaba- 
nlsa,  Judge. 

Action  by  Hiram  Koiison  against  A.  C. 
CampbelL  From  a  judgment  for  plaintiff, 
d^endant  appeals.  Affirmed. 

W.  0.  Caritt,  ot  San  Francisco,  for  ai^- 
lant.  Frank  V.  Comlsb.  of  San  Fiandaco, 
for  respondent. 

.  HALL,  J.  nils  is  an  appeal  taken  by  de> 
fendant  within  60  days  from  the  entry  of  a 
Judgment  against  defendant  and  In  favor  of 
plaintiff  for  the  sum  of  and  legal  inteor- 
est  thereon  from  the  filing  of  the  complaint 
to  the  entry  of  Judgment  The  complaint  is 
in  three  counts.  The  first  count  states  a 
canse  of  action  for  a  balance  of  $290.25  un< 
paid  for  serrioes  rendered  defendant  by  plain- 
tiff at  dtfendant's  request  as  clerk,  salesman 
and  laborer  at  the  agreed  OHnpensation  of 
t2JiO  per  day.  In  the  second  count  plaintiff 
sues  upaa  a  check  for  the  sum  of  $424.80, 
drawn  upon  the  First  Na^onal  Bank  of  San 
Francisco^  payable  to  plaintiff  or  order,  sign- 
ed and  delivered  by  defendant  to  plaintiff. 
Tlie  third  count  seta  iq>  a  claim  for  compen- 
sation for  services  rendered  by  the  wife  of 
plaintiff  to  d^endanti  but,  as  the  court  found 
that  such  senrl^s  were  rendered  gratuitously 
and  allowed  plaintiff  nothing  tlierefor,  it  la 
eliminated  from  the  case.  Appellant  demur- 
red genwally  and  apedaUy  to  each  o£  the 
counts,  and  now  urges  that  .the  court  erred  In 
oTeimllng  aald  demurrer. 

[1]  Tb^  can  be  do  question  but  that  tlie 
first  count  all^^  a  good  cause  ot  action  for 
Benrices  rendered  at 'an  agreed  conq;>en8a- 
tion.  TbB  only  o(»nplaint  now  urged  is  ithat 
the  count  is  uncertain  in  that  It  la  alleged 
that  the  aerylces  were  rendered  "upon  an 
open  cnrrent  book  account"  But  the  plicase 
"upon  an  open,  cnrrent  book  account"  may  be 
dlsr^arded,  and  the  count  la  without  fault 
as  an  action  to  recover  a  balaiKe  unpaid  for 
servieeB  rendtfed  plaintiff  by  defendant  at 
his  special  Instance  and  request  at  an  agreed 
c(»upaiBatton  of  ^50  per  day.  Whatever 
uncwtainty  or  ambiguity  may  exist  from  tlie 
use  of  the  wrada  criticised,  it  la  dear  that 
appelant  was  not  injured  by  the  ruling  of 
the  court  thereon,  tax  the  court  In  its  findings 
ignored  these  words  and  made  findings  re- 
qjkonding  to  the  iasnea  as  made  1^  the  plead- 
ings, omitting  the  criticized  words. 

[2]  It  is  claimed  that  no  cause  of  action  la 
stated  as  to  the  check,  because  no  considersr 
tlon  tor  the  giving  of  tiie  cheift  is  allied. 
In  counting  upon  a  negotiable  instrument,  it 
is  not  necessary  to  allege  the  consideration, 
as  a  consideration  la  presumed.  1  Chltty  on 
Pleading,  293;  Moore  t.  Waddle,  84  Oal.  14B. 

[S]  No  Injury  was  done  appellant  because 
of  any  uncertainty  as  to  plalntUTs  donand 
for  Intoreet,  as  the  court  allowed  no  Inter- 
est laior  to  the  filing  of  the  complaint  No 
wror  to  the  possible  Injory  ot  appellant  was 


committed  by  the  court  in  overruling  appel- 
lant's demurrer. 

[4]  Appellant  in  his  answer  set  up  that 
both  the  claim  of  plaintiff  for  services  ren- 
dered and  the  check  had  been  fully  paid,. and 
also  pleaded  various  matters  by  way  ot  coun- 
terclaim. Among  othw  thli^  pleaded  by 
way  of  counterclaim  is  a  demand  for  rent 
against  plaintiff  for  certain  premises  occn* 
pled  by  him  and  his  wife  while  working  tor 
appellant 

The  court  found  that  plaintiff  had  render- 
ed services  for  defendant  at  his  q>ecial  -in> 
stance  and  request  within  two  years  prior 
to  the  filing  of  the  complaint,  for  118.1  days 
at  the  agreed  compensation  of  $2.00  per  day, 
and  that  the  same  was  unpaid.  This  would 
amount  to  $282.70.  The  court  also  found  that 
appellant  had  not  repaid  to  plaintiff  the 
$424.80  represented  by  the  check,  which  chetft 
appellant  In  his  answer  claimed  had  been  giv- 
en as  a  receipt  fbr  tiiat  amount  of  mtmey,  or 
its  equivalent  deposited  with  apjpdlant  1^ 
plaintiff,  and  which  tlie  proof  dearly  showed 
was  a  valid  denund  for  Out  amount  against 
defCTdant  by  plaintiff.  The  court  found  vari- 
ous sums  to  be  owing  to  ai^llant  up<m  sev- 
eral of  his  counterclaims,  and  as  a  result 
found  that  on  the  23d  day  ot  December,  1910 
(the  date  of  filing  the  complabilO,  defendant 
was  indd>ted  to  plaintiff,  oa  account  of  serv- 
ices and  money  delivoed  by  blm  to  defoid- 
ant  in  the  sum  of  $825,  after  deductinir  the 
set-offs  to  which  defendant  was  ^titled.  Ap> 
pellant  attacks  the  sufficiency  of  the  evidence 
to  supiwrt  the  findings  made  In  favor  ot 
ItlalnUff. 

The  evidence  shows  that  from  November 
1, 1907,  to  the  ISth  day  of  If  ardi.  1910^  plain- 
tiff  was  employ  by  d^en^nt  to  run  a  ooal 
yard  for  defendant  for  a  compensation  of 
$2.50  per  day.  Then  is  no  dlq^te  but  that 
the  AeA  for  $424.85  represented  mmey  In 
^fect  loaned  by  plaintiff  to  defttidant 
FlalntU^  In  runnlz«  the  ooal  yard,  made  ool- 
leetlons  and  payments,  for  whl<*  he  made 
accountings  to'  defendant  trom  time  to  Hon. 
Defaodant  fc^  an  account  of  all  these 
transactlonB  and  produced  at  the  trial  bis  ac- 
count as  kiqit  by  hlniBelf  with  idalntut  In 
this  account  he  had  credited  plaintiff  vitt 
his  wages  month  montb,  and  also  wltb  tike 
$^4.85  represented  1^  the  chedc.  He  had 
charged  iflalnUff  with  all  that  he  (defendant) 
dalmed  Should  be  charged  agalint  ^alntlff, 
Indudlng  the  durge  of  $220  for  rent  and  as 
a  result  his  account  as  fci^  1^  himself,  show- 
ed that  he  (defendant)  owed  i^lntlff  a  bal- 
ance of  $140. 

At  the  conclusion  of  his  testtmonr,  after 
he  had  gone  tiirongli  his  account  in  mndi 
detail,  in  answer  to  a  question  by  the  court 
he  stated  that  he  owed  plaintiff  a  balance  of 
$146.  His  counsel,  tor  hlni,  made  the  same 
admission  in  opea  court  In  urMiv  at 
this  balance,  however,  appdlant  diarged 
against  plaintiff  $200  for  rents.  But  the 
court  found  that  the  premises  tm  whldi 
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these  rents  were  claimed  were  not  let  by 
<lefHidaiit  to  plaiDtlir,  but  tbat  the  occu- 
pftUon  thereof  by  plalntlfl  was  for  the  con- 
venience and  benefit  of  defendant,  and  ac- 
cording allowed  defendant  nothing  there- 
for. If  this  finding  Is  Bnpported  by  the 
evidence,  It  Is  perfectly  manifest  that  the 
substance  of  the  findlnge  in  favor  of  plaintiff 
Is  amply  supported  by  the  evldoice.  For, 
adding  to  the  balance  of  $145,  admitted  by 
d^mdant  to  be  owing  plaintiff,  the  Iton  of 
$220  for  rents,  whtcb  defendant  had  charged 
against  plaintiff  In  order  to  bring  the  bal- 
ance to  |145  In  faror  of  plaintiff,  we  have  a 
telance  owing  to  plaintiff  of  $865,  whl<^  Is 
more  than  the  conrt  allowed  htm.  It  only 
remains  to  determine  whether  or  not  the  ac- 
tion of  the  court  in  disallowing  the  claim 
of  defoidant.  for  rents  can  be  supported. 

The  evidence  as  to  the  circnnutanees  con- 
cerning the  occupation  of  the  premises  by 
I^aintiff,  for  which  defendant  sought  to 
charge  him  with  rent,  is  not  as  full  and  com- 
plete as  It  might  be.  This  may  be  accounted 
for  because  the  court  early  In  the  trial  an- 
nonnced  that  he  would  not  allow  any  offset 
tor  rent  From  the  record  It  does  appear, 
however,  that,  after  plaintiff  had  worked  for 
■mne  time  for  defendant  In  mnnli^  bis  coal 
yard,  flie  defendant  nude  some  repairs  to  a 
honse  npon  the  premises  used  for  a  coal  yard, 
whleb  house  bad  beoi  at  one  time  used  for  a 
dairy.  Plaintiff  and  his  wife  thereafter  Uved 
in  tbis  honsei  but  dtfendant  nsnx  said  any- 
thing to  them  about  paying  rent  therefor, 
and  at  none  of  the  monthly  settlements  made 
with  plaintiff  was  anything  said  about  rent 
nor  any  charge  made  thertitor  upon  the  ac- 
count kept  Ixy  defendant  with  plaintiff,  un- 
til the  last  of  September,  1900,  when  the 
entire  cha^  tor  14  months  was  altered  as 
one  iteuL  The  occupation  of  the  honse  bad 
terminated  with  the  month  of,  June^  1909, 
and  had  commenced  in  Sfoy,  1906.  During 
all  this  time  the  coal  yard  had  been  run  by 
plaintiff,  without  other  help  than  me-b  aa 
was  rendered  bim  by  his  wife,  who,  during  hla 
absffioe  from  the  yard  in  deliveiing  coal  or 
the  lllce.  attended  to  such  matters  as  required 
attention,  and  especially  In  the  matter  of 
taking  orders  from  customers.  This  she 
could  readily  do  because  of  residing  at  the 
yard.  From  all  these  drcnmstances  It  is 
probable  thst  It  was  never  Intended  by  de- 
fendant tbat  idalntlff  ebould  pay  for  the  oc- 
cupation of  the  houses  but  that  it  was  fur- 
nished bIm  in  order  tbat  plaintiff  could  the 
better,  with  the  help  ot  his  wife,  attend  to 
the  bushiesa  of  defendant  This  Is  evidently 
the  view  that  the  learned  trial  Judge  took 
of  the  situation,  and  we  cannot  say  tbat  it 
was  not  supported  by  the  circumstances  In 
evidence.  For  this  reason  the  action  of  the 
court  In  Undlng  agaluBt  d^endant's  <dalm 
for  rent  in  tb«  sum  of  f220  finds  support  in 
the  evidence. 


As  a  result  of  this  finding  and  the  admis- 
sion of  defendant  tbat  he  owed  a  balance  to 
plaintiff  of  9145  after  charging  plaintiff  «rith 
$220  for  rent  it  Is  clear  that  plaintiff  was 
entitled  to  recover  of  defendant  at  least  $325. 
which  is  what  Uie  court  found  to  be  due  and 
unpaid  htm  from  defendant  after  deducting 
all  set-offs,  and  for  which  Judgment  was  ren- 
dered. The  findings  attacked  by  appellant 
are  thus  supported  by  the  evidence.  No 
other  point  Is  relied  upon  for  a  reversaL 

The  Ju^pnent  appealed  ftom  Is  atBrmed. 

We  concur:  LENNON,  P.  J. ;  MUBPHBT, 
Judge  pro  tem. 


(21  Cal.  App.  133) 
In  re  OBEEN.    (Civ.  1,02a) 
(District  Court  of  Appeal,  Third  District. 
California.   Feb.  10.  1918.) 

1.  NswsPAPEBS  (I  8*>— DniQNATlOH— *H3sn- 

SBAL  ClBCOUTIOR." 

A  newspaper  within  PoL  Code,  |  4460,  de* 
fining  a  newspaper  of  general  circulation  as 
tmt  pnblished  for  the  dissemination  of  local  or 
tel^raphic  news  of  a  general  character  having 
a  bona  fide  subscription  list,  etc.,  need  not  pub- 
lish both  local  and  telegraphic  news,  and  wheth- 
er a  newspaper  li  within  the  section  depends 
on  the  diversity  of  Its  subscribers  rather  than 
on  mere  numbers. 

[Ed.  Note.— For  other  cases,  see  Newipaptts, 
Cent  Dig.  |{  16-19;  Dec  Dig.  1  S.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  4,  p.  3068.} 

2.  NiWBPAPKRS  (I  3*)— DBSxONATioif— "Qnr- 

HEAL  ClBCULAnON." 

A  newspaper  which  is  pnblished  dally  ex- 
cept Mondays  and  legal  holidays,  which  has  a 
circulation  in  almost  every  town  in  the  county 
among  bankers,  merchants,  lawyers,  real  estate 
agents,  insurance  agents,  and  phystclani,  and 
which.  In  addition  to  items  of  local  news,  pub- 
lishes a  list  of  the  real  esUte  transfers  of  each 
day,  real  and  chattel  mortgages,  and  appi^t- 
ments  of  agents  filed  In  the  register's  ofllce, 
marriage  licenses,  building  permits,  news  of  gen- 
eral interest  and  court  proceedings,  is  a  news- 

rtper  of  general  dicniation  within  PoL  Code, 
4460. 

[Ed.  Note.— For  otiier  cases,  see  Newspapers, 
Cent  Dig.  H  I^IB;  Dec.  Dig.  i  &.*} 

Appeal  from  Superior  Court,  Sacran^ento 
County;  C.  N.  Post  Judge. 

Application  by  Barry  H.  Qreen  for  Ibe  as- 
certainment and  eatabllsbment  of  a  news- 
paper as  a  newspaper  of  general  drculattoa 
within  Political  Code,  t  4460.  From  an  order 
denying  the  petition,  the  applicant  appeals. 
Reversed  and  remanded  for  new  trial. 

'A.  L.  Hart,  of  San  Francisco  (It  L.  Shinn, 
of  connseQ,  for  ai^ellant 

PLUMMER,  J.  This  is  an  Appeal  from  an 
order  of  the  8l^)erlor  court  denying  the  peti- 
tion of  the  appellant  that  the  Dally  Recorder, 
a  paper  published  In  the  city  of  Sacramrato, 
state  of  California,  be  ascertained  and  estab^ 
lished  as  a  newspaper  of  general  circulation, 
as  that  term  Is  defined  In  sectloa  4400  at  tba 
Political  God& 
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The  petiUon  seta  forth,  In  substance,  that 
the  Dally  Hecorder  Is  a  newspaper  published 
for  the  dissemination  of  local  and  tel^raphic 
news  and  intelligence  of  a  general  character ; 
that  said  paper  baa  been  established,  publish- 
ed, printed,  and  circulated  at  regular  inter- 
Tals,  to  wit,  ever;  day  except  Mondays  and 
legal  holidays  In  the  city  and  coanty  of  Sac- 
ramento, state  of  California,  for  more  than 
one  year  preceding  the  filing  of  the  petition ; 
that  said  newspaper  is  not  devoted  to  the  in- 
terests or  published  for  the  entertainment  or 
instruction  of  any  particular  class,  profes- 
sion, trade,  calling,  race  or  denomination,  or 
for  any  number  of  such  classes,  professions, 
trades,  or  callings,  etc. ;  and,  further,  that 
such  newspaper  has  a  bona  fide  subscription 
list  of  pa,ying  subscribers. 

The  t^timony  set  forth  In  the  bill  of  ex- 
ceptlona  Is  without  conflict,  and  is  to  the 
^ect  that  the  Daily  Recorder  has  been  pub- 
lished dally,  except  Mondays  as  ber^nb^ore 
stated.  In  the  dty  of  Sacramento  for  a  period 
exceeding  one 'year  preceding  the  filbig  of 
the  petition;  that  said  paper  publishes  local 
and  tel^raphic  news  and  intelligence  of  a 
general  character ;  tiiat  Its  tel^rapbic  news 
Is  obtained  from  other  Sacramento  erening 
papers;  that  the  greater  part  ot  the  local 
news  published  by  Ote  "Becorder"  consists  of 
the  dally  report  of  documoits  recorded  in 
the  offices  of  the  recorder  of  Sacramento 
coanty,  the  proceedings  of  the  superior  court 
of  said  county,  also  other  general  news  of 
a  local  natu^;  that  the  subscription  list 
of  paying  sobBCrlbers  to  said  paper  some- 
what exceeds  the  number  of  200;  that  its 
aabecrlbers  consist  of  baufcerSf  wholesale  liq- 
nor  houses,  brokers,  furniture  dealers,  sa- 
loons, flre  insurance  companies,  retail  gro- 
cers, wholesale  glass  and  paint  companies, 
carpenters,  wholesale  cement  and  Ume  com- 
panies, builders  and  contractors,  millmen, 
antomoUle  dealers,  mannfactDiers,  real  es- 
tate dealers,  prlmte  residents,  barbers,  at- 
tom^s  at  law,  doctors,  title  companies,  i^er- 
cantlle  agencies,  fruit  exchanges,  arcblt«Hs, 
collection  companies,  plumbers,  dealers  In 
hops,  and  bond  and  mortgage  companies,  the 
largest  classes  represented  among  the  bona 
fide  paying  rabscribera  being  lawyers  and 
real  estate  flrma;  and  that  it  is  not  the 
avowed  purpose  of  said  Becorder  to  entertain 
or  instruct  any  particular  trade,  calling  race 
or  draiominatlon,  or  any  number  of  such 
classes. 

A  copy  of  the  paper  issued  under  date  of 
March  17,  1912,  la  attached  to  the  transcript 
and  made  a  part  thereof.  In  thla  copy  there 
aroears  a  list  of  the  documraitB  recorded  on 
die  preceding  day  in  the  ofllce  of  tlie  county 
records  of  SaCiftmento ;  a  statement  of  the 
coUectlona  mode  hy  the  city  collector  of  Sac- 
ramento for  the  preceding  week ;  an  account 
of  a  doctOT's  banquet ;  a  notice  that  a  realty 
firm  has  takn  new.  qturters;  a  list  of  the 
building  permits  Issued  on  tiie  previous  day ; 
a  reiialdtlon  Issued  by  the  Governor ;  on  ac- 
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count  of  the  erection  of  t  second-dass  hotel ; 
an  Item  relating  to  the  action  of  the  grand 
jury  of  said  county;  a  statement  of  bank 
clearances ;  a  few  personal  notices ;  the  trial 
calendar  ot  the  various  departments  of  the 
snp^lor  court  of  Sacramento  county  for  the 
following  day;  also  the  superior  court  pro- 
ceedings for  the  preceding  day ;  a  short  It^ 
as  to  the  action  of  the  chamber  of  com- 
merce ;  an  account  of  the  annual  meeting  of 
the  Sacramento  Talley  Developinent  Associa- 
tion; an  Item  In  relation  to  an  understand- 
ing reached  Yty  the  Retail  Merchants'  Associ- 
ation providing  for  the  installation  of  elec- 
tron^; a  r^rt  f^om  the  county  clerk's 
office  of  the  marriage  licenses  Issued; .  two 
items  as  to  new  buildings;  a  rtemnift  of 
seven  declMons  reported  in  the  National  Be> 
porter  system  relating  to  real  estate  and  mat- 
ters affecting  the  title  thereto;  a  report  of 
the  acttw  of  the  Sacramento  center  of  Hie 
California  Civic  League,  of  interest  to  wo- 
men voters;  an  account  of  the  activity  of 
the  members  of  Congress  from  California,  and 
what  they  are  doing  in  Washington ;  a  list 
of  real  estate  dealers,  attorneys  at  law,  con- 
tractors and  builders,  plumbers  and  gas- 
fitters,  garages  and  machine  works  .and  the 
members  of  the  Master  Painters'  Association, 
together  with  several  other  Items  not  neces- 
sary to  further  specify,  as  well  as  a  small 
number  of  general  advertisements. 

Upon  this  testimony  the  trial  court  fonnd 
that  aaid  Dally  Recorder  is  not  a  new^per 
published  for  the  dissemination  of  local  or 
telegraphic  news  or  Intelligent  of  a  general 
character,  and,  further,  that  said  newspaper 
Is  devoted  to  the  Interests  of  and  la  published 
for  the  Instruction  of  particular  dasses,  to 
wit,  members  of  the  legal  profession  and 
real  estate  agents ;  that  it  Is  the  avowed  pur- 
pose of  said  nempaper  to  entertain  and  in- 
struct' said  dassea.  These  findings  of  the 
court  are  attacked  as  bdng  contrazy  to  Che 
evidence. 

[1]  Section  4460  of  the  Political  Code  de- 
fines a  newspaper  of  general  circulation  to 
be  a  newspaper  **publt8hed  for  the  dissemi- 
nation of  local  or  telegraphic  news  and  intel- 
ligence of  a  general  character,  having  a  bona 
flde  subscription  list  ot  paying  members,  and 
which  shall  have  been  established,  printed 
and  published  at  regular  intervala  In  the 
state,  county,  dty,  dty  and  county,  or  town 
where  such  publication,  et&,  *  *  *  la 
had;  a  newspaper  devoted  to  the  interests 
or  published  for  the  entertainment  or  instruc- 
tion of  a  particular  dass,  profieBslon,  trade, 
calling,  race  or  doiomlnatton  or  for  any  num- 
ber of  such  dasses,  professions,  trades,  call- 
ings, races  or  denominations  when  the 
avowed  purpose  Is  to  entertain  or  instruct 
snch  classes  Is  not  a  newspaper  of  general 
drculatlon.'*  This  section  does  not  provide 
that  in  order  for  a  newspaper  to  be  estab- 
lished as  a  newspaper  of  gmeral  drcnlatloa 
it  shaU  publish  both  local  and  tdegrapbie 
news.   The  langoage  of  the  Code  Isb  ^'locsl 
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or  tel^raptaic  news  and  intelligence  of  a  gen- 
eral diaracter." 

Does  the  Dally  Recorder  inroperly  come 
vltbln  the  definition  of  tbe  Code  and  is  it  a 
newspaper  of  general  drculatlon?  As  to 
whether  it  Is  sucfa  a  newspaper  Is  manifestly 
a  matter  of  substance  and  not  merely  of 
size;  and  that  It  Is  of  general  circulation 
most  lately  depend  apon  the  dlveridty  of  Its 
subscribers  rather  than  upon  mere  numbers. 
There  are  doubtless  many  strictly  literary, 
sdentlQc,  religious,  medical,  and  legal  Jour- 
nals which  have  a  large  number  of  subscrib- 
ers, but  are  not  of  general  circulation,  being 
published  for  the  Information,  respectiTely, 
of  such  particular  classes.  And,  as  said  in 
Hanscom  t.  Meyer,  60  Neb.  72,  82  N.  W. 
115,  48  Ii.  B.  A.  411,  83  Am.  St  Rep.  509: 
"It  would  be  manifestly  unjust,  as  well  as 
against  the  letter  and  spirit  of  tbe  law,  to 
recognize  such  publications  as  proper  for  the 
advertisement  of  I^al  notices — the  object  In 
all  cases  being  to  ^ve  wide  and  general  pub- 
licity re^rdlng  the  subject  of  which  notice 
1b  required  to  be  published."  The  same  case 
holds  that  ttie  fact  that  a  newspaper  mabes 
a  specialty  of  some  particular  class  of  busi- 
ness and  conveys  intelligence  of  particular 
Interest  to  those  engaged  In  such  business 
will  not  thereby  deprive  It  of  its  general 
classification  as  a  newspaper  within  the 
meaning  of  the  statute.  The  definition  of  a 
newspaper  there  given  is  as  follows:  "A 
printed  publication  issued  In  numbers  at 
stated  intervals  conveying  Intelligence  of 
passing  events,"  etc. 

The  paper  before  the  court  in  that  case 
contained  legal  notices,  information  regard- 
ing courts,  a  legal  directory  of  the  Douglas 
County  bar,  some  advertisements  of  a  mis- 
cellaneous character,  literature  of  a  general 
kind  commonly  designated  "plate  matter," 
and  what  purported  to  be  infortnation  of  the 
action  of  Congress,  two  addresses  by  law- 
yers, and  a  limited  amount  of  general  news 
of  current  events,  although,  as  the  court 
says,  there  was  quite  a  dearth  of  the  latter. 
Tbe  court  held  that  such  a  paper  came  with- 
in the  terms  of  the  statute. 

In  the  case  of  Lynn  v.  Allen.  146  Ind.  584, 
44  N.  Et  646,  33  L.  R.  A.  779,  57  Am.  St  Rep. 
223,  the  question  arose  as  to  the  suStclency 
of  a  publication  in  the  Dally  Reporter,  a  pa- 
per published  In  the  of  Indianapolis  In 
tbe  state  of  Indiana.  Its  circnlatlon,  as 
stated  by  the  court,  was  among  Judges,  law- 
yers, bankers,  collection,  and  commercial 
aseodes,  real  estate  dealers,  merchants, 
manufacturers,  and  other  professional  and 
business  men  to  the  extent  of  about  550  cop- 
ies in  the  dty  of  Indianapolis,  and  outside 
of  said  dty  and  throughout  the  state  of 
about  2,500  coiries.  Its  news  consisted  pri- 
marily of  legal  matters,  Including  proceed- 
ings of  the  Supreme  Court  and  Appellate 
CX>tirts  of  the  state,  the  various  federal,  state, 
eonnty,  and  dty  courts  slttii^  in  Indian- 
apolis tbB  trial  ealoidars  of  the  varloiu 


courts,  an  account  of  new  suits  filed,  proceed- 
ings of  the  board  of  public  works  and  other 
matters  relating  to  street  improvements,  a 
list  of  deeds  filed  In  the  recorder's  office  of 
the  county,  mortgages,  Uens,  etc.  Such  a  pa- 
per was  hdd  to  be  one  publishing  Intelli- 
gence of  a  general  character.  In  its  opin- 
ion the  Supreme  Court  of  Indiana  further 
says:  "By  a  newspaper  of  general  circula- 
tion the  Legislature  certainly  did  not  Intend 
a  newspaper  read  by  all  the  people  of  the 
county.  As  a  matter  of  fact,  every  newpaper 
Is,  in  greater  or  less  degree,  devoted  to  some 
special  interest  No  one,  however,  would 
daim  that  because  a  newspaper  shoiuld,  for 
example,  be  the  organ  of  a  certain  political 
party  and  espedally  devoted  to  the  interests 
of  such  party  it  would  not  therefore  be  a 
newspaper  of  general  drculatlon.  Tet  such 
a  newpaper  is  to  a  large  extent  read  only  by 
the  members  ot  tbe  political  party  whose  doc- 
trines are  advocated  or  ezponnded  in  its 
columns." 

A  similar  case  was  before  the  Supreme 
Court  of  Michigan  In  I/ynch  v.  Judge  of  Pro- 
bate, 101  Mich.  171,  59  N.  W.  409,  24  L.  B,  A. 
793.  45  Am.  St  Bep.  404.  It  was  there  held 
that  the  Wayne  County  Legal  News,  a  news- 
paper published  weekly  In  the  dty  of  De- 
troit, while  devoted  primarily  to  the  inter- 
ests of  the  legal  profession  and  the  dissem- 
ination of  legal  news,  containing  an  account 
of  the  proceedings  of  the  Supreme  Court  of 
the  state  of  Michigan.  Wayne  county  cir- 
cuit court  and  other  courts  of  the  city  of  De- 
troit, notices  of  future  proceedings  in  said 
courts,  opinions  of  the  courts  of  the  United 
States  and  other  states,  also  of  other  coun- 
ties in  Michigan  where  the  same  were  of  in- 
terest to  the  legal  profession  or  to  the  genw* 
al  public;  also  personal  items  of  genual 
interest  and  notices  of  passing  events,  rec- 
ords of  real  estate  transfers  and  mortgiUEea, 
chattel  mortgages,  bills  ot  sale  and  gmeral 
advertisements,  drcnlatlng  among  Judges, 
lawyers,  bankers,  brokers,  real  estate  agents, 
mercbanta.  and  bnslness  men  and  containing 
Itoms  of  interest  to  all  of  them,  constituted 
a  newspaper  of  general  drculatlon  within 
the  meanii^  of  the  revised  statntas  of  that 
state. 

In  the  late  case  of  Heeler  v.  Coldron,  29 
Okl.  216,  116  Pac.  787,  the  Supreme  Oonrt  of 
Oklahoma  had  before  It  for  adjudication 
questions  almost  identical  with  those  pre- 
sented by  the  case  at  bar.  Section  4006  of 
the  Statutes  of  Oklahoma  reads:  "No  le^al 
notice,  advertisement  or  publication  of  any 
kind  required  or  provided  by  any  of  the  laws 
of  the  territory  of  Oklahoma  to  be  published 
In  a  newspaper  shall  have  any  force  or  efllect 
as  such  unless  the  same  be  published  in  a 
newspaper  of  tbe  county  having  general  dr- 
culatlon therein  and  which  newspaper  has 
been  continuously  and  uninterruptedly  pub- 
lished in  said  county  during  the  period  of 
fifty-two  consecutive  weeks  prior  to  the  first 
publication  ot  the  notice  <x  advertlBemeut." 
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[I]  The  court  in  that  case  saya  that  the 
testimony  le  undlEiputed,  and  proves  that  the 
Dally  Legal  News  has  been  publishe<l  since 
1903  and  more  than  52  weeks  prior  to  the 
publication  referred  to;  that  at  the  Hme  the 
publication  in  question  was  mnnlog  and  for 
one  year  prior  thereto  It  had  a  circulation 
of  trom  206  to  216  among  bankers,  mer- 
chants, lawyers,  real  estate  agents.  Insurance 
agents,  wholraale  merchants,  hardware  mer- 
chants, physicians,  and  almost  every  class  of 
business  In  the  county ;  that  It  circulated  in 
almost  every  town  In  the  county;  that  It 
was  so  circulating  for  one  year  prior  to  the 
Ist  of  October,  1908;  that  In  addition  to 
Items  of  legal  news  It  carries  a  list  of  the 
real  estate  transfers  of  each  day,  the  mort- 
gages, both  real  and  chattel,  appointments  of 
agents,  powers  of  attorney  filed  in  the  regis- 
ter's office,  marriage  licenses,  building  per- 
mits, charters  from  the  secretary's  office  at 
Outhrie,  also  news  items  of  general  Interest 
It  carries  besides  court  proceedings  short 
telegraphic  dispatches  of  general  Interest; 
that  of  the  four  copies  of  the  paper  intro- 
duced In  evidence  one  contained  a  telegraph- 
ic dispatch  concerning  the  Cooper  trial  at 
Nashville;  one  concerning  President  Castro 
of  Venezuela,  and  one  concerning  the  illness 
of  Got.  I/ilUe;  and  then  held  that  such  evi- 
dence discloses  that  the  publication  in  quea< 
tlon  was  one  of  general  circulation  in  the 
'Coun^  and  fell  sqnarely  within  the  terms 
of  the  statute,  reversing  the  Judgment  of  the 
lower  court  and  remanding  the  case  for  a 
new  trial. 

We  tblnk  that  the  news  Items  referred  to 
In  this  opinion  as  having  been  published  In 
the  Dally  Recorder  are  matters  of  local  In- 
terest to  the  people  of  Sacramento  and  also 
constitute  intelligence  of  a  goieral  character 
within  the  meaning  of  the  language  used  In 
the  section  of  the  Code  defining  newspapers. 
Practically  all  classes  of  people  are  more  or 
less  Interested  in  court  proceedings  and  In 
the  instruments  which  are  filed  from  day  to 
day  In  the  county  recorder's  office,  building 
pOTmits  and  proceedings  of  bodies  constitut- 
ing a  city's  government  The  paper  In  ques- 
tion contains  such  news  Items  without  any 
unnecessary  verbiage,  and  Is  of  that  char- 
'acter  of  paper  to  which  one  would  natu- 
rally look  for  Information  concerning  affairs 
of  local  intelligence  of  a  general  character 
affecting  the  business  and  welfare  of  Sac- 
ramento county. 

Being  of  the  opinion  that  the  Dally  Record- 
er is  a  paper  of  graeral  circulation  as  defined 
by  section  4460  of  the  Political  Code,  and 
that  the  findings  of  the  trial  court  are  coa- 
trary  to  the  evidence  as  contended  for  by 
appellant,  the  Judgment  of  the  lower  court 
Is  hereby  reversed,  end  the  cause  remanded 
for  a  new  trlaL 

We  concur:  CHIPHAN.  P.  J.;  BUH- 
NBTT,  J. 


(SI  CM.  Am-  un 

black:wbju;(  v.  RmwioK.  (Civ.  ifioa.} 

(District  Court  of  Appeal,  Second  District  Gal- 
ifomia.  F«b.  8^  1918.  Behearing  Denied 
by  Supreme  Court  :A{ixa  9, 1913v) 

1.  MUNIOIPAi;.  COBFOUTIONB  (|  706*)— Iw JU- 
RIES OH  STBEETS— ACTIONS— JUBT  QUESTION. 

Whether  walking  upon  a  street  instead  of 
the  sidewal)^  was  nerlig«it  even  if  tiiere  was 
a  sidewelic  at  the  plaoe  where  j^i^  was 
stmck  by  ao  aatomoUle,  held  a  question  fw  the 

jury. 

[EM.  Note.— EV>r  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  |  U18;  Dee.  Dig.  i 
70«.»3 

2.  MninciPAL  GOBPOKATXOVB  (1 706*>— Use  or 

STKBBTB— UeU  BT  PBDBSTKCAna. 

The  mere  fact  that  there  was  a  sidewalk, 
cufitomarily  oaed  by  pedestriana,  would  not  make 
one  guilty  of  contributory  negligence  as  a  mat- 
ter of  law  tor  using  the  street 

[Ed.  Note.— For  other  cases,  see  Uunicipal 
Corpontioii%  Cent  Dtg.  |  1S18;  De&  Dig.  I 

70e.*]  ; 

8.  MumCIPAI,  COBFOBATIONB  (|  706*)— IXJU- 
BIBS  ON  StKDBTS  —  CoHTBXBUTOBT  KKOU- 
OBNCE-^Uar  QOBBTION. 

In  an  action  tor  injuries  by  being  struck 
by  an  automobile  wUle  walkJag  in  toe  street, 
whether  plaintiff  was  guilty  of  ooatiibutocy  neg- 
ligence in  not  looking  back  up  the  street  for 
vehicles  held  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Kunicipal 
Corporations,  Cent  Dig.  |  1518;  Dec  Dig.  | 
70e.*3 

4.  APPBaC  AND  ELUOB  (i  1011*)— FUTDINOfl— 
UONOI.USIVBHBSS— OOKSMCniro  EKiDSlfOB. 

A  finding  on  conflicting  evidence  is  conelo* 

sive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  App^l  and 
Error,  Cent  Dig.  ff  3988-8989;  Dec  Dig.  i 
1011.*] 

5.  NEQLiqENCIl  n  72*)— CONTBIBUTOBT  NkOLI- 

OENCK— JuBT  Question. 
'  That  one  acting  in  an  emergency  does  not 
act  the  way  that  a  reasonably  prudent  man  hav- 
ing time  for  deliberation  would  act  does  not 
make  tilm  guilty  of  contributory  negUgoioe. 

[Bd.  Note.— For  otiwr  cases,  sea  Ne 
Cent  Dig.  H  99,  100;  Dec  Dig.  |  72.*] 

0. .  Municipal  (^bpobations  (I  706*)— Un  of 

SlUtETS— NVQLIGENCE. 

In  an  action  for  injuries  by  being  struck 
by  an  automobile  while  walking  In  the  street 
whether  defendant  was  negligent  held  a  qnes- 
tiou  for  ,tbe  jury. 

[£)d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1518;  Dec  Dig.  | 
70«.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County:  Curtis  D^  Wilbnr.  Jndgft 

Action  b7  JTobn  D.  BlackweU  against 
George  Benwlck.  From  a  Judcpoent  tax 
plaintiff,  and  an  order  dmjlng  a  motion 
for  a  new  trial,  defendant  appeals.  Affirmed. 

Bert  Campbell,  of  Los  Angeles,  for  appel- 
lant Amend  ft  Amend,  of  Los  Angles,  for 
respondent 

JAMBS,  J.  Plaintiff  sued  to  recover  dai&> 
ages  for  injurlei  allured  to  bare  been  mffer 
ed  ttirongh  the  negllgMice  of  dtf  endant.  T!ba 
cause  was  tried  before  the  court  sitting 
without  a  Jury,  and  the  flndinffs  and  Judg- 
ment were  in  tavor  of  plaintiff.  TtiB  alleged 
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neeJlsmce  acts  of  d^^dant  coiuiBted  In  bo  i 
drlTlng  an  antomoblle  on  a  public  street  at 
the  outskirts  of  the  dty  of  Los  Angeles  tbat 
it  collided  with  plalntUf,  who  was  a  pedes- 
trian upon  the  street  At  the  ontset  It  may  j 
be  observed  that  there  was  a  conflict  in  the 
evidence  as  to  the  manner  in  which  the  ac- 
cident occarred.  Plaintiff  testified  that  at 
about  S:SO  o'dodit  p.  m.  on  the  10th  6sj  of 
NoTonber,  1910,  he  and  his  wife  alighted 
from  a  car  which  was  traveling  aontherly 
on  Santa  F6  avenue  and  at  the  Injuoctlon  of, 
the  latter  street  with  Ternon  avenne;  that 
Vernon  and  Santa  F6  avennes  intersect  at 
that  point  at  right  angles;  that  plalntifTs 
home  was  located  v  abort  distance  sontherly 
from  Yemon  avenne  on  Santa  F6  avenue, 
toward,  which  place  he  and  his  wife  were 
fhoi  traTellng;  that  Santa  Fe  avenue  at 
that  locatlnn  was  in  the  condition  of  an  or- 1 
dlnary  county  road,  having  a  very  rough  snr- 1 
face  and  without  cement  or  other  sidewalks  i 
on  eltti»  ^de  of  it;  that  aocordlng  to  their 
costom  plaintiff  and  his  wife  started  to  walk 
sootherlr  In  the  direction  of  thedr  home 
down  Santa  F6  avenue  and  a  little  to  the 
right  of  the  center  of  St,  the  wife  walking 
between  the  rails  of  a-  car  tra^  laid  on  ttie 
right  side  of  nld  avmup  and  the  husband 
at  the  left  of  the  Inner  rail  of  aaid  track; 
that,  after  having  progressed  a  distance  of 
about  100  feet  an  automobile  suddenly  came 
upon  them  from  tbo  rear  without  wamfaig 
of  any  kind,  either  by  the  sounding  of  a  bom 
or  otbw  alarm;  and  that  beftne  plaintiff 
could  move  to  a  place  of  safety  he  wae  run 
over  by  the  machine  and  serkHisly  Injured. 
tbB  plaintiff  farther  testified  tbat  up  to  the 
moment  that  the  automobUe  came  iqwn  tiiiem 
be  had  heard  no  noise,  and  had  not  seen  the 
approaching  vehlde.  He  further  testUed 
that  on  the  side  of  flie  street  where  he  and 
his  wife  were  walking  there  was  only  a  dis- 
tance of  nine  or  ten  feet  from  that  aide  of 
the  street  to  the  west  rail  of  the  car  track 
along  which  they  were  walking,  and  that  the 
distance  from  the  east  rail  of  said  track  to 
the  oppwdte  or  easterly  side  of  the  street 
was  about  84  feet  He  denied  that,  as  as- 
serted by  defendant,  there  was  a  path  an- 
swering for  a  sidewalk  on  the  west  side  of 
the  street  along  which  pedestrians  custom- 
arily trav^ed;  on  the  contrary,  his  testi- 
mony was  that  because  of  the  lack  of  a  side- 
walk pedestrians  habitually  used  the  street 
In  traveling  to  and  from  points  along  Its 
course.  The  defendant  in  his  testimony 
gave  his  version  of  the  events  leading  up  to 
the  accident  He  testified  that  he  was  trav- 
dtng  along  Santa  F6  avenne  in  the  same  di- 
rection In  which  plaintiff  and  his  wife  were 
moving,  and  that  np  to  tbe  time  he  reached 
the  intersection  of  Banta  Fe  avenue  with 
Vernon  avenue  he  was  traveling  at  the  left 
of  the  car  track  running  down  Santa  F6  ave- 
nne, and  that,  whMi  he  reached  Vernon  ave- 
nue he  turned  toward  the  rl^t  and  proceed- 


ed southerly  with  the  westerly  raU  of  the 
•car  track,  upon  which  plalntlfF  and  his  wife 
were  walking,  between  the  wheels  of  his  au- 
tomobile. He  admitted  that  he  observed 
plaintiff  and  his  wife  in  ample  time  to  have 
stopped  the  antonaobile,  but  his  statement 
was  that  he  was  traveling  at  a  moderate 
rate  of  speed,  not  to  exceed  15  miles  per 
hour,  and  that  when  he  was  about  100  feet 
away  from  plaintiff  both  plaintiff  and  his 
wife  turned  and  faced  the  automobUe  and 
there  stood;  that  he,  defendant,  observing 
that  there  was  ample  room  to  drive  his  an- 
tomoblle to  the  right  of  plaintiff  and  his 
wife  and  between  them  and  the  westerly 
line  of  the  street,  started  as  he  approadied 
them  to  guide  his  machine  in  that  manner 
around  them,  when  plaintiff's  wife  suddenly 
Jumped  toward  the  westerly  side  of  the 
street;  that,  In  order  to  avoid  Injuring  her, 
be  turned  his  machine  to  the  left,  and  that 
he  would  have  escaped  Injuring  either  of  the 
pedeetrlans  had  not  tbe  plaintiff  suddenly 
moved  In  front  of  the  machine  and  was 
then  struck  by  It  He  testified  that  his  ma- 
chine was  eiiulpped  with  gas  and  oU  Ui^tSr 
all  of  which  were  burning  at  the  tlm^  and 
that  be  did  not  give  alarm  by  blowing  Ota 
horn  because  he  noticed  that  when  he  was 
about  a  hundred  feet  away  from  plaintiff 
and  his  wife,  th^  had  turned  and  observed 
the  automobile.  The  findings  of  the  court 
as  has  been  noted,  determined  the  facts  in 
favor  of  i^alntiff.  This  appeal  was  taken 
from  t3t»  Judgment  as  entered,  and  also  front 
an  order  made  denying  defendant  a  new 
trial. 

It  Is  eontoided  that  ttie  tacts  as  shown 

by  the  evidence  did  not  estabUah  the  charge 
of  negligence  against  tbe  defoidant  and, 
furthw,  that  plalntUTs  injuries  were  caused 
through  his  own  contributory  negligence 
Am  pertinent  to  the  latter  contention,  it  Is 
Insisted,  first,  that  plaintiff  was  n^llgent 
In  walking  in  tbe  roadway  when  there  was 
provided  a  sidewalk  for  pedestrians;  and, 
second,  that,  conceding  his  act  in  being  upon 
the  roadway  to  be  without  ne^gence,  never- 
theless, bis  failure  to  look  for  tbe  api^ach 
of  v^cles'  before  starting  to  travel  along 
the  street,  and  bis  conduct  immediately 
before  and  at  the  time  of  the  collision  show- 
ed a  lad£  of  the  ezeTdae  of  reascmaUe  care 
on  his  part 

[1,  2]  As  to  the  contention  that  the  act  of 
walking  upon  the  street  was  negllg^t  be- 
cause a  sidewalk  had  been  provided  for  pe- 
destrians, it  is  sufficient  to  say  that  the  mat- 
ters as  to  whether  a  sidewalk  In  fact  existed, 
or  whether  its  condition.  If  one  did  racist 
was  such  as  to  warrant  pedestrians  In  the 
exercise  of  ordinary  care  In  using  the  street, 
instead  of  such  walk,  were  matters  of  fact 
which,  upon  the  conflicting  evidence  sulHnlt- 
ted,  were  for  Qie  trial  court  sitting  as  a 
Jury  to  determine  and,  even  thoi^h  It  had 
appeared  that  thoe  was  a  aldewaUc  custom- 


Digitized  by 


96 


131  PACIFIO 


BEPOBTBB 


(GiL 


BiOf  nmd  by  pedestiitns,  that  fact  alone 
would  not  wamnt  the  deduction  that  as  a 
matter  of  law  plalntUF  was  gaUty  of  contribn- 
tory  n^l^ice  in  using  the  street,  instead  of 
sncti  sidewalk.  In  the  case  of  ScWerhold  v, 
X.  B.  ft  M.  B.  B.  Co.,  40  Gal.  4S6,  It  Is  said: 
"There  Is  nothing- In  the  point  that  the  de- 
ceased was  wroi^fully  In  the  street  at  the 
time  of  the  accident,  because  he  went  there 
to  play.  If  he  had  the  necessary  discretion 
and  physical  abUlty  to  be  allowed  to  be  in 
the  streets  at  all,  nnattended,  the  ponwse 
for  which  be  went  there  Is  mtirely  Imma- 
terial. •  •  •  The  streets  were  made  for 
.  travelers,  it  Is  true,  bnt  the  fact  that  a  per- 
son Is  there  for  other  pnrpoBes  does  not  Jus- 
tify a  trespass  committed  v^on  Us  person. 
*  *  *  If  the  deceased  was  playing  in  the 
street  at  the  time  at  the  Injury,  he  may 
thereby  hare  Increased  the  danger  or  the 
difficulty  of  Uie  defendant  to  avoid  the  In- 
Jury.  This  would  be  material,  but  still  the 
inquiry  wonid  be.  what  happened  and  what 
was  dqne  in  the  street,  and  not  for  what  rea- 
son the  deceased  was  there." 

[SI  Neither  can  it  be  said  as  a  matter  of 
law  that  plaintiff  was  negllgrat  In  not  look- 
ing back  up  the  street  to  observe  whether 
there  were  vehicles  a]K>roaching  before  pro- 
ceeding southerly.  It  cannot  be  said  that, 
had  he  observed  the  approach  of  the  auto- 
mobile before  he  and  his  wife  started  to 
move  in  a  southerly  direction,  they  could  not 
have  reasonably  and  prudently  started  on 
their  course  along  the  very  portion  of  the 
street  traversed  by  them  up  to  the  time  of 
the  collision.  It  certainly  was  not  their 
duty  to  turn  about  constantly  and  repeat- 
edly to  observe  the  approach  of  possible 
vehicles  from  the  rear  where  the  drivers  of 
such  vehicles  could  plainly  observe  them  in 
time  to  give  warning,  or  turn  out  and  avoid 
a  collision.  The  defendant  admitted  that 
be  could  have  stopped  bis  machine  within 
a  distance  of  about  twenty  feet,  but  be  re- 
lied upon  his  belief  that  he  could  pass  the 
pedestrians  at  their  right  without  running 
any  risk  of  injuring  them. 

[4]  If  we  take  the  statment  of  plaintiff  to 
be  true,  as  we  must,  In  view  of  the  conflicting 
state  of  the  evidence,  then  It  might  reason- 
ably appear  that,  had  defendant  given  warn- 
ing by  sounding  his  horn  at  the  time  he  first 
observed  plaintiff,  plaintiff  might  have  been 
able  to  move  out  of  the  way  and  avoid  the 
collision.  In  effect,  plaintiff's  testimony  was 
that  the  BtUwmoblle  came  upon  him  so  sud- 
denly that  he  was  startled  and  acted  with 
some  precipitation,  pushing  his  wife  as  he 
thought  out  of  the  way  of  injury,  and  at- 
tempted to  save  himself. 

{I]  Where  the  circumstanoes  are  sudi  that 
a  person  acts  In  a  way  that  a  reasonably 
prudent  man  would  not  act  had  he  time  for 
deliberation,  and  so  perliaps  Increases  the 
danger  of  injury  being  inflicted  upon  him. 


it  cahnot  neoessarlly  he  said  that  he  was 
guilty  of  contributory  negllgenee,  but  under 
all  the  drcomstancea  of  the  case  tbat  qnea- 
don  must  be  resolved  by  the  Jury.  We 
quote  from  the  case  of  Davis  v.  Pacific  Pow- 
er Co.,  107  Oal.  67S,  40  Pac  852,  48  Am. 
St  B^.  1S6:  "It  is  only  where  tbe  undis- 
puted facts  are  such  as  to  leave  but  one  rea- 
sonable inference,  and  that  of  negligence 
Qiat  the  coort  is  Justified  In  taldng  the  q«M- 
tion  from  the  Jury;  It  Is  not  mongb  that 
the  evidence  be  without  conflict  If,  upon 
tike  facts  disctosed,  there  Is  room  for  a  rea- 
sonable deduction  of  proper  care  on  the  part 
of  the  i>erson  Injured,  the  case  Is  one  for 
the  Jury."  And  In  the  case  of  Sdiierhold  v. 
N.  B.  ft  M.  B.  B.  Co.,  supra,  it  Is  said:  "The 
fact  of  negllgenoe  is  genraally  an  inference 
from  many  fticts  and  clrcnmstanoeB,  all  of 
which  it  Is  the  province  of  the  Jury  to  find. 
It  can  very  seldom  happra  that  the  question 
is  so  clear  from  doubt  that  the  court  can 
undertake  to  say  as  a  matter  of  law  that  the 
Jury  could  not  fairly  and  honestly  find  for 
the  plaintiff."  See,  also,  Fox  v.  Oakland 
Consolidated  St  By.,  IIB  Cal.  55,  SO  Pac. 
25,  62  Am.  St  R«p.  216;  Daly  v.  Hlnz,  113 
Cal.  366,  46  Pac.  693. 

[I]  In  this  case,  under  the  state  of  the  evi- 
dence, as  we  have  briefly  summarized  It  it 
became  the  duty  of  the  court  to  determine 
the  question  as  to  the  negligence  of  the  de- 
fendant and  as  to  wbether  plaintiff  was, 
under  all  of  the  circumstances  sbown,  guilty 
of  contributory  negligence,  and  with  the  con- 
clusions th«:eon  made,  under  the  autboritieak 
an  appellate- court  cannot  interfere. 

The  Judgment  and  order  are  affirmed. 

We  concur:  ALLEN,  P.  J.;  BHAW,  J. 


OL  0«L  App.  1S7) 

In  re  ANTHONY'S  XISTATIDL 

SPEED  V.  KATZBAOH. 
(Civ.  1,159.) 

(District  Court  of  Appeal,  First  Distcid^  Oal* 
ifornia.    Feb.  11.  1918.) 

1.  Wills   (|  180*)— "Oloobaphbi  Wnx"— 
Statuioet  Pnovisions. 

Under  dv.  Code,  |  1277.  defining  an  "olo- 
^phic  will"  as  one  entirely  wiltten,  dated, 
and  signed  by  the  hand  of  the  teatator  nimeelf. 
the  date  must  coutaio  the  year,  month,  and  day, 
aod  hence  th?  omisBlon  of  the  month  was  fat^ 

lEd.  Note.— For  other  cases,  see  Wills,  Cent 
DiK.  |{  336,  338-340;  DecTDig.  |  ISO* 

For  other  definitiouB,  see  Words  and  FhnMca, 
vol.  4,  pp.  3321,  3322.] 

2.  WiLU  <|  130*)— OlAOUFHIO  WlZ2r-RBQ> 

uismcs. 

Where  a  decedent,  just  prior  to  his  deatili, 
wrote  a  letter  relative  to  the  disposition  of  his 
proper^  which  was  not  dated  and  hence  was 
not  sufficient  as  an  olographic  will,  it  and  anoth- 
er letter  properly  dated  could  not  be  taken  to- 
gether as  constitntinff  decedent's  wiU  unless  the 
second  letter  was  testamentary  In  character 


■For'oUiar  oum  im  lam*  topia  and  section  NVUBER  In  Dee.  Din.  it  'Am.  Dig.  Ksj-Vto.  Swiat  *  Bap'r  Indms 
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and  so  referred  to  the  first  letter  as  to  Locor- 
iwrate  it  therein. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Di«.  SS  336,  338-340 ;  Dec.  Dig.  i  130.*] 

3.  Wills  (i  448*)— Fuesumptions  in  Favok 
or  Testacy— Application. 

The  rule  of  taw  that  favon  testacy  as 
against  intestac>  only  applies  where  the  exist- 
euce  of  the  testamentary  intent  is  ascertained 
and  the  subject-matter  of  the  doubt  is  one  of 
construction,  and  when  there  Is  a  doubt  aa  to 
the  existence  of  tlie  testamentaiT  intent  the 
mle  does  not  apply. 

[EA.  Kote.— For  other  cases,  see  Willa,  Gent 
Dig.  I  D64 ;  Dec  Dig.  S  ^8.*} 

4.  Wills  ({  130*)— Olooufhio  WnxB— IUq- 

VIBTTEB, 

A  decedent  just  prior  to  his  death  wrote  a 
letter  to  S.  not  dated  so  as  to  constitute  an 
olographic  will,  stating  that  he  desired  his  real 
estate  sold  and  the  proceeds  gtveo  to  a  labor 
organization,  that  he  imposed  the  duty  of  at- 
tending to  this  matter  on  S.  and  gave  him  pow- 
er of  attorney,  that  the  local  union'  would  bury 
him,  and  tlut  all  moneys  left  over  from  the 
benefits  due  him  should  remain  In  the  locaL 
He  also  inclosed  a  power  of  attorney  to  sell  the 
real  eatate.  In  another  letter  written  at  the 
same  time,  he  stated:    "I  have  given  the 

fiwer  of  attorney  to  sell  my  property.  •  •  • 
direct  that  the  money  left  over  from  the  ben- 
efits dne  me  shall  belong  to  my  local."  ^eld, 
that  the  second  letter  appeared  to  be  a  narra- 
tion of  tlie  things  accomplished  through  the  in- 
strumentality of  S.  and  by  means  of  the  power 
of  attorney,  the  direction  as  to  the  disposition 
of  benefits  being  at  moat  confirmatory  of  the 
intention  indicated  in  the  letter  to  S.,  and 
hence,  this  second  letter  not  being  testamentary 
in  character,  the  two  letters  could  not  be  taken 
together  as  constitBtfaig  u  olognphlc  wilL 

[Ed.  Note.— For  otiwr  mms.  see  WUIt,  Cent 
Dig.  U  336,  338-340;  DsTdIc.  |  180>] 

0.  Wnxs  (I  130*}— OLOoufHzo  Wnx— Bbq- 

UISITES. 

AsRumlag  that  the  second  letter  was  tes- 
tamentary in  character,  there  was  not  a  suffi- 
cient reference  to  the  letter  to  S.  to  incwporata 
it  therein,  since  to  incorporate  one  instrnment 
in  another  by  reference  the  reference  must  be 
dear,  certain,  and  nnambigoous. 

.  Note.— For  other  cases,  see  Wills,  Cent 
H  836,  338-340;  Dee.  Dig.  {  130.*] 

Ai^ieal  from  Superior  Court, '  Alameda 
County;   N.  D.  Amot,  Judge. 

Petition  by  George  Speed  for  the  probate 
of  an  alleged  will  of  J.  A.  Anthony  (also 
tiiowii  as  Jacob  Antbony),  deceased.  From 
an  order  admitting  tbe  alleged  will  to  pro- 
bate, Barbara  Ratzbacb  appeals.  Reversed 
with  directions. 

I.  F.  Chapman,  of  San  Francisco,  for  appd- 
laDt.  John  W.  GwUt,  of  Oakland  (Qoodfel- 
low,  Eells  &  Orrick,  of  San  FzandBco,  of 
connsel),  for  resiwndent 

MURPHEX,  Judge  pro  tern.  This  is  an  ap- 
peal from  an  order  of  the  superior  court  of 
tbe  county  of  Alameda,  admitting  to  probate 
as  tbe  last  will  and  testament  of  deceas- 
ed two  letters  written  entirely  In  the  band- 
writing  of  tbe  deceased  a  short  period  of  time 
before  his  death  and  addressed  to  the  respond- 
ent and  another  friend  Lavln.  These  letters 
are  quite  long,  and  contain  a-  large  amount 


of  immaterial  matter  relatlTp  to  the  writer's 
dissatisfaction  with  social,  r^glous,  and  in- 
dustrial conditions  generally,  and  Informing 
his  friends  that  he  has  conduded  to  mi  it 
all  in  death,  whidi  he  states  to  them  will 
have  resulted  before  the  letters  reach  them. 
These  letters,  In  so  far  aa  they  r^te  to  any- 
thing material  to  this  discussion,  are  aa 
follows : 

"San  Frandaco,  27,1911.  ToCteoige  Speed 
—Dear  Comrade:  I  have  made  vp  my 
mind  that  there  is  one  slave  too  many  In 
this  world  and  tliat  I  am  tbat  onft  Accord- 
ingly what  yoD  read  these  lines  I  shall  be 
dead.  *  *  *  I  send  my  last  greetings  to 
those  nearest  to  me  by  the  ties  of  blood.  I 
love  them  now  aa  I  have  alyraya.  I  am 
leaving  some  little  property  beUnd.  *  •  • 
Enon^  said.  There  remains  then  tbe  I.  W. 
W.,  and  it  is  my  last  wUI  and  deelie  that  my 
little  real  holdings  be  sold  as  speedily  as  may 
be  and  the  money  sent  to  general  headquar- 
ters, No.  SIS  Cambridge  BnlldinK  Chicago, 
Illinois,  to  be  nsed  for  Uie  purpose  of  organ- 
ization and  pnqiagattda.  I  do  not  siwdfy. 
They  know  best  I  name  the  I.  W.  W.  aa 
beneficiaries  because  I  firmly  believe  in  the 
coming  Btrogglek  ete.  *  *  *  It  Is  upon 
you,  my  friend,  that  I  Impose  the  duty  of 
attending  to  this  matter.  I  give  yon  the 
power  of  attorn^.  Tbe  necessary  papers 
yon  will  find  at  my  safb  d^KMlt  box.  •  •  • 
My  union,  Local  No.  127,  wlU  bury  msi  AU 
moneys  left  over  from  the  beneflts  dne  me 
shall  remain  in  the  local,  to  be  used  as  tb^ 
see  flt  Yon  will  notify  C.  D.  Lavln,  BuHders' 
Trade  beadqaarters,  Oakland.  «  •  •  Fare- 
well, and  keep  in  kindly  remembrance  yonr 
comrade,  J.  A.  Anthony." 

"San  Francisco,  June  27,  1911.  Charles  D. 
Lavln— Dear  Comrade :  When  we  parted  on 
Monday  yon  said  that  yon  would  see  me  on 
Thursday.  So  yon  will,  but  you  must  come 
to  me,  to  my  jjAace,  where  yon  will  find  me 
dead.  •  *  •  For  this  and  other  reasons 
I  find  my  satisfaction  in  being  able  to  render . 
tbe  I.  W.  W.  a  slight  service  after  I  am  dead. 
I  have  given  George  Speed  the  power  of  at- 
torney to  sell  my  property  and  sent  the  pro- 
ceeds to  heidquarters  in  Chicago.  •  •  • 
Local  127  will  bury  me  of  course,  and  I 
direct  that  tbe  money  left  over  from  tbe 
beneflte  due  me  sball  belong  to  my  locaL 
*    *   *   J.  A.  Anthony." 

It  is  not  disputed  that  eTerthlng  contained 
In  these  two  letters  Is  in  the  handwriting  of 
the  deceased;  and  it  may  be  inferred  from 
tbe  record  that  the  power  of  attorney  men- 
tioned in  tbe  letters  was  received  by  Speed  in 
tbe  same  envelope  that  conveyed  to  him  the 
letter.  The  power  of  attorney,  being  desig- 
nated. "Power  of  Attorney  Special,"  was 
dated  June  26,  1911,  and  signed  by  Jacob 
Anthony  (whose  Identity  with  tbe  J.  A.  An- 
thony who  signed  the  two  letters  al>ove  set 
out  iS'Conceded),  and  provided  that:  "Said 
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George  Speed  la  bereby  authorized  as  my  at- 
torney to  sell"  certain  real  estate  described  In 
Bald  power  and  congtitutliig  all  the  real  estate 
owned  by  the  deceased.  This  power  of  at- 
torney was  not  acknowledged,  but  was  signed 
and  sealed  In  the  presence  of  a  notary  public. 

The  first  of  these  letters,  the  Speed  letter, 
was  offered  for  and  admitted  to  probate  on 
Jnly  29,  1911.  The  appellant  herein  imme- 
diately filed  an  application  for  tb^  revocation 
of  the  probate  of  the  tetter  upon  the  ground 
that  it  was  not  dated,  and  therefore  could 
not  be  admitted  as  an  ol(^aphlc  wllL  Sub- 
sequently and  before  action  had  beea  taken 
on  thto  petition  fbr  revocation  the  respondent 
herein  filed  a  petition  tor  probate  ot4>oth  let- 
ters above  set  ont  upon  the  ground  that  the 
trro  lett«s  constituted  the  will  of  the  deceas- 
ed, and  that  the  omission  of  the  date  in  one 
was  scvplled  by  the  date  In  tiie  oth».  The 
appellant  herein  filed  a  contest  to  the  admis- 
sion to  ^bate  of  these  letters  as  the  will  of 
the  deceased;  and  upcn  tiie  trial  of  the 
issues  thus  raised  the  order  appealed  from 
herein  resulted. 

[1]  It  Is  practically  conceded  that  the  Speed 
letter  is  not  snffldeoit  as  an  olograiAilc 
will,  it  falling  to  measure  up  as  such  to  the 
statutory  requirements  (Oir.  Code.  1 1277)  as 
intoiffeted  by  the  dedslons  of  the  court  <tf 
last  resort  in  this  state  (Estate  of  Martin,  68 
Cal.  531;  Estate  of  Price,  14  Cal.  App.  462, 
112  Pac.  4ffi);  the  essential  requirement  that 
In  the  dating  the  "year,  the  month  and  Oie 
day"  must  be  t^ven  not  being  fulfilled. 

We  now  come  to  the  Lavln  letter,  held  by 
the  trial  court  to  hare  incorporated  the 
Speed  letter  reference  In  each  a  way  as 
to  constitute  the  two  lettm  the  will  ot  the 
deceased. 

if]  The  first  question  sne^ested  is  u  to 
whether  the  Lavln  letter  in  Itself  is  testa- 
mentary in  (dwracter,  and  whether  it  dis- 
closes on  its  face  any  Intimation  or  intention 
on  the  part  of  the  deceased  to  constitute  It 
-his  last  will;  and  finally,  If  it  can  be  said  to 
possess  either  of  these  characteristics  to  a 
satisfactory  or  convlDclng  extent,  then  Is 
there  snch  a  reference  In  the  Lavln  letter  to 
the  Speed  letter  as  would  Incorporate  the 
latter  Into  the  former  within  the  meaning 
and  intent  of  the  law  applicable  to  such  a 
contingency? 

In  order  to  effectuate  these  two  letters  as 
a  testamentary  disposition  of  property  the 
latter  must  have  testamentary  character. 
In  Re  Noyes*  Estate,  40  MonL  231,  106  Pac. 
896,  the  Supreme  Court  of  Montana  says: 
"A  paper  not  of  a  testamentary  character  Is 
to  be  construed  with  one  having  that  chor- 
acter  whenever  the  latter  has  by  proper  ref- 
erence to  the  former  incorporated  It  within 
itself,  thus  ^ving  it  also  a-  testamentary 
character." 

[8]  The  rule  of  law  that  favors  testacy  as 
against  intestacy  only  apentes  whwe  the 
existmoe  of  the  testamentary  Intent  is  ascer- 


tained and  the  subject-matter  of  the  doubt  is 
one  of  construction.  Where  there  is  a  doubt  as 
to  the  existence  of  the  animus  testandl,  the 
rule  In  favor  of  testacy  la  not  applicable. 
In  Estate  of  Meade,  118  Cal.  428, 50  Pac  641, 
62  Am.  St  Rep.  244,  the  Supreme  Court  says: 
"The  intention  of  the  deceased  that  the 
paper  should  stand  for  a  last  will  and  testa- 
ment must  be  plainly  apparent.  The  heirs 
at  law  are  not  to  be  disinherited  unless  sudi 
Intention  be  clearly  manifested." 

"Effect  must  be  given  to  the  int^tlon  of 
the  testator  if  that  can  be  discovered  and 
is  consistent  with  the  rules  of  law ;  but  the 
lntentl<m  must  be  expressed  with  legal  cer* 
tatnty;  otherwise  the  title  of  the  heirs  at  law 
must  prevaH.**  Sutherland  t.  Sydnor,  84 
Ta.  880,  6  S.  B.  480. 

OaiT]^  this  i6ea.  a  little  furOier,  we  find 
this  language  In  the  ease  of  McBrlde  v.  Me- 
Bclde,  67  Va.  476:  "It  must  satisfactorUy 
appear  that  be  Intended  the  vwy  paper  to 
be  his  wlU.  Unless  it  so  appear  tbe  paper 
must  be  rejected.'* 

In  Re  Richardson,  04  Cat  63.  29  Pac.  484, 
16  li.  R.  A.  636,  tiw  Sniffeme  Court  says: 
"It  Is  not  for  courts  to  declu-e  that  to  be  a 
testamentary  dlspositton  of  bis  estate  where 
It  does  not  (dearly  appear  that  sudk  was  the 
Intention  of  the. individual  executing  it." 

[4,  f  ]  With  these  principles  of  law  in  mind, 
can  It  be  said  that  Oie  deceased,  at  the 
time  of  writing  the  Lavln  letter,  entertained 
the  slightest  suggestion  that  he  was  writing 
a  vriU?  The  T«7  idea,  as  It  appears  to  us, 
is  inctmdstent  with  anytbii^  contained  In 
the  letta,  and  certainly  Inconsistent  with 
the  previous  conduct  and  acts  of  the  deceas* 
ed  as  well  as  Inconsistent  with  the  theory 
ot  respondent.  The  letter  upon  its  ftce  ap- 
pears to  be  a  narration  to  his  friend  of 
things  accomplished  through  the  instrumen- 
tality of  his  friend  Speed  and  by  means  of 
the  power  of  attorney  executed  to  him.  The 
only  language  hinting  at  testamentary  dispo- 
sition Is  in  the  direction  that  the  money  left 
over  from  the  benefits  due  shall  belong  to 
his  local.  This  was  a  repetition  of  the 
thought  expressed  In  the  Speed  letter,  and  at 
most  was  confirmatory  ot  the  Intention  there 
Indicated.  There  can  be  no  doubt  but  that 
the  atmosphere  created  by  theee  letters  and 
tbe  power  of  attorney  to  Speed  indicates  an 
Intention  on  the  part  of  the  decedent  to  dl»- 
pose  of  his  property.  This  Intention  is  not, 
however,  made  manifest  by  the  Lavln  let- 
ter. On  the  contrary,  that  letter  assumes 
the  effectuation  of  his  purposes  through  the 
Instrumentality  of  the  power  of  attorney  and 
directions  given  to  Speed.  No  person  we  ap- 
prehend would  have  bem  more  surprised  than 
the  deceased  had  the  suggestion  been  made 
to  him  that  he  was  at  the  time  of  writing 
the  Lavln  letter  making  his  wilL 

It  is  true  that  the  means  he  adopted  for 
disposing  of  his  property  wwe  In^ectnal 
and  abortive;  but  this  Is  no  jnstiflcatlw  tor 
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a  court  to  satwtltuto  a  method  of  ita  own 
to  sire  Ufe  and  force  to  wbat  it  may  de- 
termine to  be  the  general  Intent  of  ttie  party. 
To  incorporate  Into  a  paper  an  intent  en- 
tirely foreign  to  anything  suggested  by  the 
drcomstancee  surrounding  its  making  and 
not  manifested  by  anything  appearing  upon 
Its  face,  and  Inconsistent  with  the  previous 
conduct  and  ezprttsluit  of  the  author,  would 
be  to  make  the  court  and  not  the  deceased 
the  testator. 

Asemnlng  the  Larln  letter  to  have  testa- 
mentary character  (and  we  are  entirely  sat- 
isfied that  it  has  not),  we  axe  next  met  with 
the  proposition  that  there  la  nothing  upon 
the  face  of  the  letter  that  indicates  an  in- 
traithm  OT  design  to  Incorporate  In  it  the 
Speed  letter.  Hie  concliulon  itf  tlw  trial 
ooart  In  that  req^ect  la  purely  speculative 
and,  -«a  we  aee  it,  in  the  nature  of  a  flat- 
determination.  Tb«re  is  no  evidence  In  the 
record  snpporting  this  theory ;  and  the  cir- 
cumstances indicate  that  In  rtforlns  to  the 
"poww  of  attorney"  glren  to  Speed  the  de- 
ceased meant  Just  what  he  said.  In  the 
power  of  attorney  he  gives  Speed,  as  he  sup- 
poaes,  power  to  *^11"  his  real  estate^  In 
the  letter  to  SpeoA  be  informs  him  that  It 
la  bis  "will  and  desire"  that  hla  real  hold- 
ings "be  sold,"  and  in  t3ie  letter  to  Lavin 
be  says  that  he  has  given  "Speed  the  power 
of  attorney  to  selL"  These  constttnte  clear 
evidence  and  expression  of  hla  belief  that 
the  power  of  attorney  la  a  sulRclrait  method 
to  effectuate  his  purposes,  and  there  la  no 
doubt  but  that  when  he  wrote  to  Lavln  such 
was  his  understanding. 

The  law  requires  that  before  an  instru- 
ment  may  be  incorporated  in  another  by  ref- 
erence the  reference  must  be  clear,  certain, 
and  unambiguous.  In  Estate  of  Young,  123 
Cal.  337.  65  Pac.  1011,  the  Supreme  Court 
says:  "An  existing  writing  may  by  ref- 
erence be  Incorporated  Into  and  made  a  part 
of  a  will;  but  before  such  an  extrinsic  doc- 
ument may  be  so  Incorporated  the  deecrlp- 
Uou  of  it  In  the  will  itself  must  be  so  dear, 
explicit,  and  unambiguous  as  to  leave  its 
identity  free  from  doubt"  Again  in  Be 
Shlllaber,  74  CaL  144,  15  Pac.  458.  5  Am 
St  Rep.  433,  the  court  says:  "All  the  au- 
thoritlea  to  which  our  attention  baa  been 
called  agree  that  any  paper  may  be  referred 
to  and  made  part  of  the  will.  *  *  *  If 
the  will  be  duly  executed  and  atteated.  the 
paper  referred  to,  whether  atteated  or  not 
will  become  a  part  of  the  will  if  It  be  al- 
ready in  existence  and  la  clearly  described 
and  IdenUfied."  Authorities  to  this  effect 
might  be  multiplied  almoat  without  limit. 
See  Tnttle  t.  Berryman,  94  Ky.  653,  28  S.  W. 
345;  Brown  v.  Clark,  77  N.  T.  3«»;  Dyer  v. 
Earing,  2  Dem.  Sur.  (N.  T.)  IflO.  Allen  v. 
Maddock,  11  Moore,  P.  G.  C.  427.  0  Week. 
Rep.  82S,  is  the  leading  English  authority  on 
the  subject  of  what  will  serve  to  Incorporate 


an  unattested  paper  In  an  attested  wilL 
From  theae  authorities  it  must  be  apparent 
that  the  purported  reference  in  the  I^avin 
letter  to  the  Speed  letter  wholly  faila  to 
measure  up  to  .the  requirements  of  the  law. 

The  order  appealed  from  is  reversed,  and 
the  trial  court  directed  to  deny  the  petition. 

We  concur;  I^NON,  P.  J.;  HALL,  J 


<21  Cal.  App.  IGO) 
SIMPSON  T.  SIMPSON.    (Civ.  1,060) 
(District  Conrt  of  Appeal,  Third  District  Cali- 
fornia.   Feb.  10.  1013.) 

1.  Divorce  (SS  199,  209»)  —  Action  vob  Di- 

VOBCB  AND  "AuMONT"— JUDQICENTB. 

Where  an  action  is  for  divorce  and  for  ali- 
mony, the  application  for  alimony,  though  not 
a  separate  suit,  is  a  proceeding  for  a  separate 
jodgtaent  which,  when  granted,  has  nothing  to 
do  with  the  final  judgment;  "alimony"  in  the 
strict  legal  sense  being  a  provision  which  the 
conrt  may  make  for  the  support  of  the  wife 
pending  a  suit  for  divorce,  and  alimony,  strict- 
ly speaking,  proceeds  only  from  husband  to 
wife. 

[Eld.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  »  586,  686^  721,  005-600;  Dec.  Dig. 
H  109,  209.* 

For  other  definitions,  Hee  Words  and  Phrassa, 
voL  1,  pp.  307-311 ;  vol  8,  pp.  7671,  7672.] 

2.  Husband  and  Wire  (|  285%*)  —  AoxxoH 
roB  Sbfabatb  Maintenance. 

Where  a  wife  has  a  cause  for  divorce,  sh« 
ihay,  under  Olv.  Code,  f  137,  sue  for  support 
and  maintenance  without  applying  for  a  di- 
vorce, but  the  right  rests  upon  the  existence  of 
the  marriage  relation. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  1074;  Dec.  Dig.  |  285%.*] 

S.  DiVOBCE  (I  218*)  —  AcriOR  VOB  DiTOKI 
AND  AUHOHT-^DeOBEE  VOB  AUKOIIT— DB- 
CBEE  FOE  DlVOBCB—ErTECT. 

Where  a  wife,  suing  for  divorce  and  all- 
mony,  obtained  a  judgment  for  alimony,  and 
thereafter  the  court  roidered  a  judgment  that 
she  take  nothing  by  ha  action  and  granting  a 
divorce  to  the  hnsband,  the  judgment  for  main- 
tenance  terminated  on  the  granting  of  the  di- 
vorce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  II  640,  736-737;  Dec  Dig.  {  21&*] 
4.  jruDouBiiT     910*)  —  Aonom  —  LmnA- 

noNB. 

An  action  on  a  judgment  for  maintenance 
rendered  In  favor  of  a  wife  Is  barred  by  the 
five-year  statute  of  limitations  (Code  Civ.  Proc 
I  336,  snbd.  1),  and  Umltatlona  wlU  begin  to 
nm  against  the  judgment  on  the  date  thersof. 

[Ed.  Note.— For  other  cases,  see  Judgmmt, 
Cent.  Dig.  II  1732-1737;  Dee.  Dig.  |  010.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco;  Gea  H.  Cabaniss, 
Judge. 

Action  by  Annie  Simpson  against  John 
Simpson.  From  a  judgment  for  defendant 
plaintiff  appeals.  Reversed. 

Frank  Schilling,  of  San  Francisco,  for  ap- 
pellant T.  J.  Crowley,  of  San  Frandsco, 
for  respondent 

GHIPMAN,  P.  J.  On  September  24,  1910, 
plaintiff  filed  her  complaint  to  enforce  pay- 
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ment  of  a  Jndgm^t  entered,  on  Febrnary  12, 
1903,  In  an  action  as  above  entitled,  which, 
it  is  alleged  and  admitted,  was  never  ap- 
pealed from,  and  that  no  part  of  the  Judg- 
ment has  been  paid. 

This  Judgment  reads  as  follows:  "In  the 
Superior  Court  of  the  City  and  Connty  of 
San  Francisco,  State  of  California.  Annie 
Simpson,  PlalntUT,  v.  John  Simpson,  Defend- 
ant Decree  of  Maintenance.  This  cause 
coming  on  regularly  to  be  heard  on  the  12th 
day  of  February,  1903,  upon  the  complaint 
on  file  herein,  defendant  having  failed  to  ap- 
pear and  answer  in  said  action,  and  the  de- 
fault of  the  defendant  for  not  answering  hav- 
ing been  duly  entered  and  upon  proofs  taken 
orally  in  open  court,  from  which  it  appears 
that  all  of  the  aUegattona  of  the  complaint 
are  sustained  by  testtmony  free  from  all 
legal  exceptions  as  to  its  competency,  admls- 
Blbllity  and  sufficiency ;  and  it  also  appearing 
to  the  said  court  that  said  defendant  was 
duly  and  regularly  served  with  summons  and 
complaint  herein,  and  all  and  singular  the 
law  and  the  premises  being  by  the  court  here 
Qndersrtood  and  considered.  Wherefore,  it  is 
ordered,  adjudged,  and  decreed  and  the  court 
does  order,  adjudge,  and  decree,  that  John 
Simpson,  the  defendant  herein,  pay  to  Annie 
Simpson,  plaintiff  herein,  the  sum  of  twenty- 
flve  (¥25.00)  dollars  per  month,  beginning 
from  tba  rendition  of  this  Jndgmmt  until  ttie 
further  order  of  this  court ;  the  further  sum  I 
of  fifty  (150.00)  dollars  counsel  fees  and 
costs  of  salt  In  the  amount  of  ^.75.  3.  C 
B.  Hebbard,  Judge  of  the  Superior  Court 
Dated  itals  mi  day  of  February,  1903." 

Indorsed:  "Filed  February  12,  1903.  Al- 
bert B.  Habony,  Clerk,  by  F.  J.  Dugan,  Dep- 
uty Clerk.  Go.  Olerk  F.  No.  15.  I,  Albert 
F,  MaluHiy,  county  clerk  of  the  city  and 
county  of  San  Frandaco,  state  of  California, 
and  er  officio  clerk  of  the  superior  court,  In 
and  for  said  dCy  and  county,  hereby  certU^ 
the  foregoing  to  be  a  full,  true  and  correct 
copy  ot  the  orlfl^lial  decree  of  maintenance  to 
the  abOT»«ntitled  causes  filed  In  my  iOBee  on 
the  12th  day  of  February,  A.  IX  1903.  At- 
test my  hand  and  seal  of  said  court,  this  12th 
day  of  February,  IOOSl  Albert  B.  Hahony. 
Clerk,  by  A.  S.  Levy,  Deputy  Clerk." 

Indorsed  on  bexk:  "Mo.  82,991.  D^art- 
ment  4.  Superior  Gonrt,  State  of  California, 
City  and  County  of  San  Francisco.  Annie 
Simpson,  Plaintiff,  v.  John  Simpson,  Defend- 
ant Certified  Copy  Decree  of  Maintenance." 

Defendant  answered  and,  by  way  of  de- 
fense,  pleaded  the  following  Judgment  which, 
It  is  allied  and  Is  admitted,'  was  never  ap- 
pealed from:  "In  the  Superior  Court  in  and 
for  the  City  and  County  of  San  Francisco, 
State  of  California.  Annie  Simpson,  Plain- 
tiff, T.  John  Simpson,  Defendant  This 
cause  having  been  brought  on  to  be  heard 
this  20th  day  of  April,  1903,  upon  the  com- 
plaint of  plaintiff,  and  the  answer  and  cross- 
eomplatnt  ot  defendant  and  answer  thereto 
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and  the  cause  having  been  submitted  to  the 
court  upon  the  evid^ce  taken,  and  the  court 
having  made  and  filed  its  decision  la  writ- 
ing therein:  Now,  therefore,  in  accordance 
with  said  decision,  upon  motion  of  Messrs. 
Garoutte  &  Goodwin,  counsel  for  defendant, 
it  Is  ordered,  adjudged,  and  decreed  that  the 
plaintiff  take  nothing  by  her  said  action.  It 
Is  further  ordered,  adjudged,  and  decreed 
that  the  marriage  between  the  said  plaintiff, 
Annie  Simpson,  and  the  said  defendant,  Joho 
Simpson,  be  dissolved,  and  the  same  Is  duly 
dissolved  accordingly,  and  the  said  parties 
are,  and  each  of  them  is,  freed  and  absolutely 
released  from  the  bonds  of  matrimony  and 
all  the  obligations  thereof.  Dated  this  25th 
day  of  AprU,  1903.  J.  C.  B.  Hebbard,  Judg& 

"Co.  Clerk  F.  No.  16.  I,  Albert  R  Ma- 
hony,  county  clerk  of  the  city  and  connty  ot 
San  Francisco,  state  of  Oallfomla,  and 
officio  clerk  of  the  sv^rlor  court,  In  and  for 
said  dty  and  county,  hereby  certify  the  fore- 
going to  be  a  full,  true,  and  correct  copy  of 
the  original  decree  of  divorce  in  the  above- 
entitled  cause,  filed  in  my  office  on  the  25th 
day  of  April,  A.  D.  1903.  Attest  my  hand 
and  seal  of  said  court,  this  20th  day  of  May, 
1903.  Albert  B.  Mahony,  Clerk,  by  F.  J. 
Dugan,  Deputy  Clerk." 

Indorsed  on  back:  "82,991.  In  tiw  Supe- 
rior Court  of  the  City  and  County  of  San 
Francisco,  State  of  California.  Annie  Simp- 
son, Pit,  T.  John  Simpson,  Deft  Certified 
copy  of  Decree  of  Dlrorce:  Oaroutte  A;  Good- 
win, Attorneys  at  Iaw.  Ifntual  SaTlngs 
Bank  Building,  70S  Market  Bt,  San  Francis- 
co. Telephone  Bush  762,** 

These  Judgments  were  admitted  in  evi- 
dence and  constitute  all  the  eridence  In  the 
case  except  as  above  stated.  The  ooort  made 
the  followlns  findings:  "(I)  That  on  the 
12th  day  of  February,  IBO&t  this  court,  de- 
partment No.  4  Omeot,  In  that  certain  ac- 
tion th«i  pffiidlng  therein  and  numbered  82,- 
&91,  wherein  this  plaintiff  was  the  plaintiC 
and  the  defendant  here  was  defendant  there- 
in, made  a  decree  of  maintenance,  reqalrlng 
the  defendant  to  pay  to  plalntUI  tbe  som  «t 
f25  per  month  beginning  on  said  date,  and 
until  tbe  further  order  of  this  court,  and 
the  further  sum  of  $60  connsel  fees,  and 
$14.76  costs  of  mit  (2)  That  thereafter,  and 
on  the  2501  day  of  AprU,  1903.  this  court,  de- 
partment No.  4  thereof  In  that  certain  action 
then  pending  therein,  and  numbered  82,991, 
wherein  this  plaintiff  was  the  plaintiff,  and 
the  defendant  here  was  the  defendant  there- 
in, made  a  decree  adjudging  that  the  plain- 
tiff take  nothing  by  her  said  action,  and  or- 
dering, adjudging,  and  decreeing  that  the 
marriage  between  the  said  plaintiff  and  the 
said  defmdant  be  dissolved,  and  tbe  said 
parties  there  and  each  of  them  was  released 
from  the  bonds  of  matrimony  and  iM  the  ob- 
ligations thereof." 

As  conclusions  of  law  the  court  found  that 
plaintiff's  prayer  for  relief  should  be  denied 
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and  that  defendant  Is  entitled  to  judgment 
In  Ills  favor,  and  Judgment  was  accordingly 
entered,  from  which  plaintiff  appeals. 

It  win  be  observed  that  the  title  of  the 
cause  In  both  decrees  of  1003  is  the  same; 
the  court  and  number  of  the  department  and 
number  of  the  action  are  the  same  and  the 
same  Judge  entered  the  decrees.  The  decree 
of  divorce  followed  the  decree  for  mainte- 
nance two  months  and  was  entered  on  an 
answer  to  plaintiff's  complaint  and  defend- 
ant's cross-complaint  and  answer  to  the 
crosB-eomplalnt  We  think  It  sufficiently  ap- 
peared that  both  decrees  were  entered  in  the 
same  action.  Appellant  claims  that  the  final 
decree  of  divorce  had  no  effect  upon  the  de- 
cree for  maintenance,  and  that  the  liability 
thereby  created  Is  a  valid  subsisting  indebt- 
edness of  defendant,  and  plaintiff  should 
have  had  Judgment  for  the  full  amount  men- 
tioned In  the  decree.  Defendant  pleaded  the 
statute  of  llmltaUon,  subdivision  1,  {  336, 
Code  of  Civil  Procedure.  No  finding  was 
made  on  this  issue,  and  respondent  makes  no 
reference  to  It  In  his  brief.  Respondent  con- 
tends that  "there  can  be  no  doubt  but  that 
the  default  decree  of  maintenance  was  set 
aside  and  defendant  permitted  to  file  his  an- 
swer and  cross-complaint,  to  which  cross- 
complaint  plaintiff  made  answer,  and  the 
case  tried,  resulting  in  a  decree  denying 
plaintiff  relief,  and  granting  a  decree  of  di- 
vorce upon  the  cross-complaint" 

We  cannot  doubt  that  defendant's  default 
was  set  aside  and  leave  given  him  to  answer. 
The  subsequent  decree,  two  months  later,  on 
his  cross-complslot  and  the  answer  thereto, 
cannot  be  construed  as  meaning  anything 
less.  But  It  does  not  follow  that  the  decree 
for  support  or  alimony  pendente  lite  or,  as 
the  counsel  claims  it  was,  "for  maintenance," 
was  set  aside.'  We  do  not  know  whether 
plaintiff's  action  was  for  maintenance  with- 
out divorce,  under  section  137,  Civil  Code,  or 
was  for  a  divorce  under  the  same  sectiou, 
and  support  pendente  lite.  We  bave  nothing 
to  guide  us  but  the  two  decrees. 

[1]  If  the  action  was  for  divorce  and  for 
support  the  allowance,  strictly  speaking,  was 
fior  alimony  andi  though  the  application  for 
alimony  cannot  be  considered  a  separate  suit, 
it  'is  a  proceeding  for  a  separate  Judgment 
which,  when  granted,  has  nothing  to  do  with 
the  final  Judgment  in  the  case,  and  will  not 
be  affected  by  It"  HIte  r.  HIte,  134  Oal.  889, 
57  Pac.  227,  45  L.  R.  A.  793,  71  Am.  St  Rep. 
82;  Sharon  v.  Sharon,  75  Cal,  1,  16  Pac.  345. 
It  was  held.  In  £^  parte  Spencer,  83  Cal.  460, 
23  Pac  395, 17  Am.  St  Rep.  266,  that  the  Leg- 
islature used  the  term  "alimony"  In  the  stat- 
ute in  Its  strict  legal  sense  when  prescribing 
the  provision  which  the  court  might  make  for 
the  support  of  the  wife  pendente  lite.  And 
alimony  In  that  sense  proceeds  only  from 
tmsband  to  wife  without  which  relation  there 
can  be  no  alimony.  In  the  same  case.  It  was 
pointed  out  Uiat  allowanoe  made  to  the  wife 
after  decree  of  divorce  should  be  called  "al- 


lowance" or  "permanait  allowance"  and  not 
alimony. 

[I]  When  the  wife  has  a  cause  for  divorce, 
she  may,  without  applying  for  divorce,  have 
an  action  for  "support  and  maintenance" 
(Civ.  Code,  S  137} ;  but  this  right  also  rests 
on  the  fact  that  the  relation  of  husband  and 
wife  exists,  and  a  decree  awarding  such 
maintenance  contemplates  the  existence  of 
the  marital  relation  not  only  when  the  decree 
is  made  but  during  Its  life.  If  the  wife  or 
husband  should  thereafter  bring  an  action 
for  divorce,  the  decree  In  that  action  would 
be  conclusive  of  the  rights  of  the  parties,  and 
"If  It  contained  no  provision  for  support  it 
would  necessarily  terminate  the  allowance 
theretofore  made  In  the  action."  In  the  case 
here  the  decree  of  divorce  expressly  declares 
"that  the  plaintiff  take  nothing  by  her  said 
action  •  «  •  and  the  said  parties  are, 
and  each  of  them  Is,  freed  and  absolutely 
released  from  the  bonds  of  matrimony  and 
all  the  obligations  thereof." 

[3]  Inasmuch  as  the  decree  of  maintenance 
was  made  in  the  same  action  and  was  de- 
pendent uiKin  the  existence  of  the  marriage 
relation,  it  must  follow  that,  upon  the  termi- 
nation of  that  relation,  the  allowance  would 
cease  especially  as  the  divorce  decree  ex- 
pressly declared  that  plaintiff  should  take 
nothing  by  her  action.  In  Smith  v.  Superior 
Court  136  Cal.  17,  68  Pac.  100,  the  court 
said:  "It  la  conceded  that  a  complete  divorce 
will  relieve  petitioner  from  the  judgment  for 
alimony,  because  the  plaintiff  In  the  first  suit 
would  no  longer  be  his  wife."  In  that  case, 
however,  the  principle  did  not  apply  because 
an  appeal  was  pending  from  the  divorce  de< 
cree,  the  effect  of  which  was,  as  declared  by 
the  court  that  "these  parties  are  not  di- 
vorced." No  appeal  having  been  taken  in  the 
present  case  from  the  divorce  decree,  Its 
effect  was  to  relieve  defendant  from  the  Judg* 
ment  for  future  support  "After  the  Judg- 
ment granting  the  divorce  the  plaintiff  was 
no  longer  the  wife  of  def^dant  and  he  owed 
her  no  longer  any  nuirttal  duty."  Howell  v. 
HoweU,  104  CaL  46,  87  Pac.  770,  43  Am.  St 
Rep.  70,  and  see  Harlan  v.  Harlan,  154  Gal. 
341,  96  Pac.  82,  for  review  of  the  cases. 

But  when  the  decree  of  divorce  was  en- 
tered In  the  present  case  there  was  a  judg- 
ment for  maintenance,  counsel  fees,  and  costs 
from  which  no  appeal  had  then  been  taken 
nor  was  at  any  time  taken.  The  final  decree 
had  no  ^ect  upon  that  Judgment  (cases 
supra)  except  to  put  an  end  to  Ita  future 
operation.  Had  the  divorce  decree  recited 
that  the  maintenance  judgment  was  set 
aside,  or  if  such  was  the  necessary  effect 
of  the  language  used  In  the  divorce  decree, 
we  think  respondent's  contention  might  be 
sustained.  But  the  application  for  main- 
tenance being  a  separate  proceedttog  In  the 
case  and  the  judgment  appealable  (Sh^COQ  v. 
Sharon ;  HIte  v.  Kite,  supra),  we  cannot  giVe . 
to  the  divorce  decree  the  force  contended  for, 
to  wit,  that  the  maintenance  decree  was  set 
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aside,  since  It  Is  entirely  consistent  with  the 
language  of  the  dirorce  decree  that  the  main- 
tenance decree  remained  undisturbed.  In  ad- 
Judging  "that  plaintiff  talce  nothing  by  her 
said  action,"  we  think  la  meant  that  plaintiff 
was  to  have  no  relief  In  the  future.  Plaintiff 
would  therefore  be  entitled  to  Judgment  for 
the  allowance  given  up  to  the  date  of  the  de- 
cree of  divorce  and  counsel  fees  and  costs  tn 
her  Judgment  mentioned.  If  we  could  say 
with  certelnty  that  plalntiCTs  action  was  for 
maintenance  alone,  we  might  with  some  safe- 
ty assume  that  the  default  Judgment  as  well 
as  the  default  for  nonappearance  was  set 
aside  and  that  the  issue  of  maintenance  was 
again  heard.  But  her  action  may  have  been 
for  divorce,  and  Judgment  for  maintenance 
or  alimony  may  have  been  given  pendente 
lite.  In  which  case  defendant's  answer  may 
have  been  to  her  alleged  grounds  for  divorce. 
In  that  case  the  divorce  decree  would  not  be 
inconsistent  with  the  maintenance  Judgment 
and  should  not  be  given  the  effect  of  setting 
aside  that  Judgment  No  explanation  Is  giv- 
en for  not  bringing  up  the  pleadings  In  that 
action  or  the  order  of  the  court  in  setting 
aside  defendant's  default,  except  it  was  stat- 
ed at  the  argument  that  all  the  court  records 
were  destroyed  in  1906 ;  eac*  party  happen- 
ing to  preserve  the  copies  of  the  several  de- 
crees. Before  defendant  In  the  present 
action  should  be  permitted  to  evade  the  ef- 
fectiveness of  plaintiff's  Judgment  pleaded, 
there  should  be  something  more  than  vague 
and  uncertain  implications  drawn  from  his 
decree  of  divorce. 

[4]  We  conclnde  that  i^ntlfl's  Judgment 
for  maintenance  had  vitality  undisturbed  up 
to  the  date  of  the  divorce  decree,  but  had 
no  operative  effect  for  maintenance  beyond 
that  date.  The  statute  of  limitations  b^n 
to  run  against  that  Judgment  on  February 
12,  certainly  no  later  than  April  20, 

1903,  and  any  action  brought  upon  It  was 
barred  In  five  years  by  subdivision  1,  |  336, 
Code  of  cavil  Procedure.  This  action  was 
commenced  September  24,  1910,  and  la  barred 
by  that  section. 

But  as  there  Is  no  finding  on  that  issue  the 
Jndgmoit  moat  be  reversed,  and  it  !■  so  or- 
dered. 

We  concur:  HART,  J.;  BUBNBTT,  J* 
(21  fM.  App.  an 

PEOPLE)  V.  SIMON.    (Gr.  424.) 

(EHstrict  Court  of  Appeal,  First  District.  Cali- 
fornia.  Feb.  ^  1818.   Befaearinf  Denied 
by  Sopreme  Conrt  April  6, 1913.) 

1.  CananAi,  Law  (|  678*)— Tbiad— EuKmon 
Bktwbbr  Acts. 

Where  the  evidence  on  a  trial  for  abortion 
showed  that  defendant  agreed  for  a  specified 
sum  to  procure  a  miscarriage,  that  she  there- 
after performed  an  operation  which  was  ineffec- 
tual, that  she  later  delivered  medicine  to  be  used 
for  the  same  purpose,  and  subsequently  per- 
fonned  a  second  operation,  which  aecompluhed 
Its  porpose.  the  prosecution  wu  not  required 


to  elect  on  which  operation  It  would  rely  for 
a  conviction,  since  while  nnder  Pen.  Code,  | 
274.  relative  to  adminiateriBg  drugs  or  ' using 
inatmmentB  with  intent  to  procure  a  miscar- 
riage, it  is  not  necessary  that  a  miscarriage 
be  produced,  yet  a  series  of  crimisal  acta  m 
the  effort  to  produce  a  miscarriage  may  be 
treated  as  done  in  the  commission  of  one  and 
the  same  crime;  the  unity  of  the  transaction 
not  necessarily  depending  upon  the  immediate 
connection  in  ptdnt  of  time  of  such  acta. 

[Ed.  Note.— For  other  cases,  see  Ctimina) 
Law,  Cent  Dig.  H  1680-158S;  Deb  Dig.  | 
678.*] 

2.  CaiuiNAL  Law  (S  678*)  — Tbeal— Bueo- 

TiON  Between  Acts. 

While  if  on  a  trial  nnder  an  Indictment 
charging  only  one  offense  evidence  ts  introduc- 
ed sufficient  to  prove  two  or  more  separate  of- 
fenses, either  of  which  would  support  the 
charge  in  the  indictment,  an  election  should 
be  reaaired  If  requested,  ue  rule  ictw  not  ap- 
ply where  a  series  of  acts  form  part  of  one 
and  the  same  transaction,  and  as  a  whole  con- 
stitute but  one  and  the  same  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1680-1683;  Dec.  Dig.  f 
678.*] 

Appeal  from  Superior  Court,  Alameda 
County;  John  Ellsworth,  Judge. 

B.  Sattler  Simon  was  convicted  of  crime, 
and  she  appeals.  Affirmed. 

A.  L.  Frlck  and  H.  C.  Morrison,  both  of 
Oakhind,  for  ai»pdlant  U.  S.  Webb,  Attr- 
Gen.,  for  the  People. 

HALL,  J.  Defendant,  a  woman,  was  con- 
victed under  an  information  which  charged 
that  she  "on  the  15th  day  of  June,  A.  D. 
1912,  at  the  said  county  of  Alameda,  state  of 
California,  did  willfully,  tmlawfally.  and 
felouiously  use  and  employ  certain  means, 
to  wit,  Instruments  and  drugs,  In,  about,  and 
upon  and  within  the  body  of  Helen  Neuman, 
the  said  Helen  Neuman  being  then  and  there 
a  woman  pregnant  with  child,  as  the  said  B. 
Sattler  Simon  then  and  there  well  knew, 
with  Intent  tberel)y  .then  and  there  to  pro- 
cure the  miscarriage  of  her,  the  said  Helm 
Neuman." 

[1]  The  evidence  tends  to  show  that  Heira 
Neuman  early  In  June,  1912,  called  upon  de- 
fendant, and  sought  her  services  to  pro- 
cure a  miscarriage  of  Helen  Neuman.  De- 
fendant at  this  Interview  offered  to  perform 
the  abortion  for  $20,  but  on  accotmt  of  the 
price  no  agreement  was  reached.  On  the 
next  day  defendant  called  on  Mra.  Neuman 
at  her  house,  and  offered  to  perform  t3m 
abortion  for  her  for  iffovlded  that  alu^ 
Mrs.  Neuman,  would  come  the  afternoon  of 
that  day.  Accordingly  Mrs.  Neoman  vialted 
the  residenoe  of  defendant^  and  upon  tbe 
statement  of  tbe  defoidant  "that  she  wanted 
hef  money  flrat  before  sbe  would  perfwm 
the  abortltm"  Mra.  Neuman  paid  her 
Thereupon,  as  the  evidence  ami^  tenda  to 
prove,  defendant  proceeded  to  nae  an  instm- 
meat  in  and  upon  the  ntema  of  Bfim.  Nen- 
man  ftw  the  manifest  purpoee  of  proenrlns 
a  miscarriage  or  abortion.  Aa  a  result  Mrs. 
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Nenman  was  for  a  time  ill,  and  blood  flowed 
from  her  Taglna,  but  no  miscarriage  follow- 
ed. Tbia  operation  occurred  upon  Saturday, 
the  8th  or  ISth  day  of  June,  1912.  In  about 
a  week  from  the  first  operation  Mrs.  Neu- 
man  telephoned  to  defendant  that  no  miscar- 
riage had  resulted,  and  was  told  by  defend- 
ant to  come  to  her  house  and  she  (defend- 
ant) would  give  her  some  pUls.  Accordingly 
Mrs.  Nenman  on  the  same  day  called  at  the 
home  of  def«adant,  and  obtained  some  pills' 
to  take,  and  was  told  by  defendant  that  if 
the  plHs  were  not  efrecUve  to  come  again  in 
a  few  days.  Altogetlwr  d^oidant  gave  Mrs. 
Neuman  pills  on  four  oecasltms  but  without 
any  results  so  far  as  producing  an  abortion 
or  miscarriage.  Finally  defendant  informed 
Mxn.  Neoman  that  she  would  have  to  per- 
form  a  second  "operation,"  but  would  like  to 
have  Mrs.  Nenman  wait  a  little  long».  Lat- 
er d^teidant  called  on  Mrs.  Neuman  and 
told  her  to  come  to  her  (defendant's)  home 
and  she  would  again  p»form  the  abortion. 
According  oa  the  Collowing  Saturday,  July 
31,  1912,  Mrs.  Neuman  went  to  the  residence 
of  defendant;  where  defendant  again  used 
tnstmments  In  and  upon  the  uterus  of  Mrs. 
Nenman  vAth  the  manifest  purpose  of  pro- 
cnrlng  a  ndscarriaga  This  operation  accom- 
plished Its  purpose^  and  a  miscarriage  fbl- 
lowed. 

At  the  close  of  the  testimony  j^ven '  by 
Mrs.  Neoman,  and  again  at  the  close  of  the 
cnttre  case  for  the  people,  defendant's  coun- 
sel asked  the  district  attorney  to  elect  as  to 
which  operation  be  wonld  rely  npon  for  a 
oonTlctlon;  and  upon  the  refusal  ct  the  dis- 
trict -attorn^  to  so  elect  counsel  for  deltend- 
ant  requested  the  court  to  compel  an  elec- 
tion, whl<dt  request  the  court  In  each  in- 
abuwe  denied.  It  Is  this  actloB  of  the  court 
wbldi  is  solely  relied  upon  for  a  revorsal  of 
the  Judgment  and  the  Terdlct 

[2]  It  may  not  be  disputed  that  where,  in 
a  trial  under  an  Indictment  charging  but 
(me  offmse^  evidence  Is  Introduced  sufficient 
to  prove  two  or  more  separate  and  distinct 
offenses,  either  one  of  which  would  support 
the  charge  in  the  Indictment,  au  election 
should  be  required  If  requested.  People  r. 
Castro,  133  Cal.  11,  66  Pac.  IB;  People  t. 
Wmiama,  133  Cal.  165,  65  Pac  323;  and 
People  T.  Hatch.  13  Cal.  App.  S21,  109  Pac 
1097.  This  rule,  howeTer,  has  no .  applica- 
tion where  a  series  of  acts  form  part  of 
one  and  the  same  transaction,  and  as  a 
whole  constitute  but  <me  and  the  same  of- 
fense. "Where  the  doings  on  different  days 
may  be  regarded  as  parts  of  the  one  trans- 
action, the  combined  acts  on  all  the  days 
may  be  shown,  and  there  will  be  no  cause 
for  ejection."  Bishop's  New  Or.  Proc.  | 
460,  subd.  8.  "The  right  of  demanding  an 
Section  and  the  limitation  of  the  prosecu- 
tion to  one  offense  la  confined  to  charges 
whfeh  are  actually  distinct  from  each  other 
and  do  not  form  parts  of  one  and  the  same 


transaction.**  Goodhue  t.  People^  94  lU.  87. 

In  the  case  at  bar  the  two  operations  and 
the  use  of  the  drugs  were  manifestly  in 
pursuance  of  the  agreement  of  defendant  to 
procure  the  miscarriage  or  abortion,  which 
was  eventually  produced.  Although  the  va- 
rious things  done  by  defendant  were  done 
upon  different  days,  they  were  all  done  in 
pursuance  of  the  one  agreement  and  to  ac- 
complish one  particular  purpose.  They  were 
all  parts  of  one  transaction.  While  it  Is  not 
essential  or  Important  to  the  completion  of 
the  offense  denounced  by  section  274  of  the 
Penal  Code  that  a  miscarriage  be  produced, 
yet,  where  under  one  agreemoat  to  procure  a 
miscarriage  a  defradant  does  a  swles  of 
criminal  acts  in  the  effort  to  produce  such  a 
;'  miscarriage  all  the  acts  may  be  and  Justly 
should  be  treated  as  done  In  the  commission 
of  one  and  the  same  crime.  They  certainly 
are  parts  of  one  and  the  same  transaction. 
The  unity  of  the  transaction  does  not  neces- 
sarily depend  upon  the  immediate  connectton 
in  point  of  time  of  the  acts  done  in  the 
commission  of  the  crime. 

This  is  well  illustrated  by  the  case  of 
People  V.  Frank,  28  CaL  COT,  where,  Interme- 
diate the  forgery  of  an  Indorsement  on  a 
draft  and  Its  uttering,  by  defendant,  the 
draft  bad  been  accepted  by  the  drawee  and 
Indorsed  anothra  party.  It  was  claimed 
that  the  act  of  forging  and  the  act  of  utter- 
ing omstltnted  two  diflerait  offenses.  To 
this  the  court  said:  "To  this  proposition 
we  cannot  assent  The  mere  adding  of  other 
parties  did  not  destroy  the  identity  of  the 
ihstruraent  nor  the  unity  of  the  tramaotfon, 
under  the  rule  in  Shotwell's  Case  [27  Cal. 
394]»  and  the  act  of  forging  and  the  act 
of  uttering  were  therefore  both  committed 
with  reference  to  the  same  instrument.  And 
we  may  add  that  so  long  as  the  various  acts 
mentioned  In  the  statute  are  committed  with 
reference  to  the  same  Instrument  they  must 
be  regarded  as  constituting  one  continuous 
transaction  within  the  meaning  of  the  Shot- 
well  Case,  notwithstanding  the  lapse  of  time 
or  the  intervention  of  acta  which  do  not 
destroy  the  Identity  of  the  instrument" 
(Italics  are  ours.)  We  think  the  reasoning 
of  the  Frank  Case  Is  applicable  to  the  facts 
of  this  case.  The  various  criminal  acts 
having  been  committed  in  pursuance  of  one 
agreement  to  produce  a  miscarriage  must 
be  regarded  as  constltntlng  one  continuous 
transaction,  and  for  that  reason  may  be 
considered  as  but  parts  of  one  and  the  same 
offense. 

For  this  reason  the  court  did  not  err  In 
denying  defendant's  request  that  the  dis- 
trict attorney  be  required  to  elect  upon 
which  occasion  he  would  rely  in  support  of 
the  charge. 

The  Judgment  and  order  are  afDrmed. 

We  concur:  LBNNON,  P.  X,  and  MUB- 
PHEY,  J.,  pro  tern. 


Digitized  by 


104 


131  FAOIFIO  BBPORTBB 


(Oal. 


(21  Cal.  App.  188) 

PEOPLE  T.  tOPEZ.    (Cr.  271.) 
(Difltrict  Coart  of  Appeal,  Sec<md  District,  Cal- 
ifornia.  Feb.  13,  1913.) 

1.  Homicide  (8  254*)— Sdbticienct  of  Evi- 
dence—Murder  IN  Second  Deobee. 

Evidence  upon  a  trial  for  murder  held  to 
guBtain  a  convictioii  of  murder  in  the  eecond 
degree. 

[Ed.  Note.— For  other  caaea,  see'  Homicide, 
Cent  Dig.  Si  633-538;  Dec.  Dig.  f  254.«1 

2.  HouiciDl  (S  342*)  —  APFEAt.  — Habicusb 
Error. 

Where  the  evidence  in  a  trial  for  murder 
Jostified  a  verdict  of  murder  in  the  second  de- 
gree, defendant  could  cot  claim  that,  if  testi- 
mooy  of  M.  certain  witness  was  true,  defendant 
wu  gailty  of  morder,  since  a  defendant  cannot 
complain  because  the  verdict  is  more  favorable 
to  him  than  the  evidence  warrants. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  722:  Dec.  Dig.  |  342.*] 

S.  Cbiuinal  IiA,w  (S  874*)— TBiAir— Poujno 
Jurors. 

Where  the  clerk  upon  defendant's  request 
for  a  poll  of  the  Jury  again  read  the  verdict, 
and  asked  each  member  of  the  jury  the  quea- 
ti<m,  "Is  this  your  verdict?"  to  wMch  each  re- 
plied in  the  affirmative,  there  was  a  sufficient 
compliance  with  Pen.  Code,  f  1163,  proTiding 
that  the  jury  may  be  polled  at  the  request  of 
either  party  by  being  severally  asked  whether 
It  is  their  verdict 

[Ed.  Note.— For  other  cases,  see  Criminal 
|aw^^Gait  Dig.  ||  2085-2088;   Dea  Dig.  S 

4.  CRiinnAr. -IiAw  (f  1040*)- APPEAir-NEcis- 

fllTY  OF  ObJCCTIOK. 

On  the  assumption  that  npon  a  poll  of 
the  jury  each  joror  should  have  been  required 
to  state  his  verdict  In  his  own  language,  and 
without  reference  to  the  form  of  the  verdict 
returned,  or  that  the  verdict  should  have  been 
read  to  each  of  the  Jurors  separately,  when 
asked  if  it  was  his  Tsrdict,  defendant,  who  did 
not  request  a  poll  in  such  manner  nor  object 
to  the  manner  of  polling  the  Jury,  could  not 
complain  on  appeal 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2649;  Dec.  Dig.  |  1040.*] 

5.  Cbuukal  Law  (H  642,  U19*)-a:BiAZ^ 

BXQUKSX  FOR  INTEEFRBTEB. 

Under  Code  Civ.  Proc  I  1884,  requiring 
the  court  to  appoint  an  interpreter  in  cases 
where  the  witness  does  not  understand  or 
speak  the  English  language,  the  matter  of  ap- 
pointment is  within  the  discretion  of  the  court; 
and,  where  the  record  fails  to  show  that  de- 
fendant was  unable  to  speak  or  understand 
English  its  ruling  thereon  wiU  not  be  disturbed. 

[EML  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1455,  1588,  2927-2930;  Dee. 
Dig.  II  642,  lllS>] 

6.  Criminai,  Ijaw  (I  720*)— Triaii— Comddot 
or  Proseoutinq  Attobnst. 

In  a  trial  for  murder,  the  statement  of  the 
district  attorney  that  he  believed  upon  his  oath 
as  an  attorney  that  the  defendant  bad  not  told 
what  happened  at  the  time,  based  upon  the  evi- 
dence, was  not  misconduct; 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lsw,  Cent  Dig.  H  1070,  16n;  Dec.  Dig.  | 
720.*] 

7.  OBDHVAL  IUlW  (I  780*)— AfPIAL— HaBU' 
EJEBB  EBBOB— ColfDUCT  OF  PBOSECUTINa  AT- 

TOBNBT. 

Where  the  court  upon  a  statement  by  the 
district  attorney  alleged  to  constitute  miscon- 
duct Instructed  that  the  Jury  should  consider  it 
as  an  argument,  and  not  as  a  statement  of 


fact  defendant  was  not  prejudiced  by  such 
statement 

[Ed.  Note.— For  other  cases,  see  Grimina) 

Law,  Gent  Dig.  I  1693;  Dec.  Dig.  |  730.*] 

8.  WlTKEBBES    (I    3SS*)  —  iHPBACHlfBlIT  — 

PRBDtCATK. 

Under  Code  Civ.  Proc.  |  2052,  providing 
that  a  witness  may  be  Impeached  by  proof  of 
inconsistent  statements  when  a  predicate  ia 
made  b^  relation  of  such  statement  which,  if 
in  writmg,  must  be  shown  to  the  witness,  a 
witness  cannot  be  impeached  by  showing  that 
he  testified  differently  at  the  preliminary  exam* 
Ination,  without  showing  him  the  transcript  of 
his  testimony  then  taken,  though  the  witness 
then  testified  through  an  interpreter. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
^t  Dig.  11  1233-1242,  1246;   Dec  Dig.  1 

9.  Criminal  Law  (||  338.  11«9*>-Uabmlb8S 
Ebbob— Adiubsion  or  Evzdenck— Race  or 
Deceased. 

The  admission  in  a  trial  for  murder  of  evi* 
dence  as  to  whether  deceased  was  as  Anglo* 
Saxon  was  erroneous,  but  harmless. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  752,  753-756.  787,  788.  801, 
855.  3088,  3130,  3137-3143;  Dec  Dig.  H  338, 
1169.*] 

10.  CamiNAi.  Law  (|  829*)— Requbsib- In- 
structions. 

Requested  instmctions  which  In  so  IBr  as 
they  state  the  law  applicable  to  the  case  arc 
included  in  Instractiona  ^ven  ore  properly  ro* 
fused. 

[Ed.  Note.— For  other  case%^  see  Criminal 
Law,  Cent  Dig.  |  2011;  Dec  Dig.  f  829.*] 

11.  Cbuumai.  Law  U  1038*)— Teial— Nbcesbi- 
TT  OF  Request  fob  Inbtbuction. 

Under  Pen.  Code,  {  1093,  requiring  th« 
court  to  charge  on  any  points  pertinent  to  the 
issue,  if  requested  by  eiuier  party,  a  defendant 
cannot  complain  of  the  court's  failure  to  in- 
struct upon  his  good  character,  even  thon^  it 
was  pertinent  to  the  issue,  where  no  request 
for  such  an  instruction  was  made. 

[Ed.  Note.— For  other  cases,  see  Griminnft 
Law,  Cent.  Dig.  |  2646;  Dec  Dig.  |  1038.*] 

Appeal  from  Superior  Court,  Los  AngeLes 
Connt7;  Wm.  M.  Finch,  Judge. 

Juan  G.  Lopes  was  convicted  <tf  mm6er 
in  the  second  degree^  and  he  appeals.  Af- 
firmed. 

Edward  J.  Dennlson,  of  Los  Angela,  for 
appellant  IT.  S.  Webb,  Atty.  Q&n.,  ana 
George  Beebe^  D^ty  Atty.  QbbL,  tox  tiim 
Peoplsw 

SHAW,  J.  AN>eilant  was  diarged  bj  tth- 
formaUim  with  the  crime  of  murder.  Upon 
trial  he  ms  conTleted  of  murder  in  the  sec- 
ond degree.  Ha  appeals  trom  the  Judgment 
and  an  order  denying  bis  motion  tm  a  new 
trial. 

[1]  Defendant  was  an  empl<^  ot  one  Lal^ 
toor,  viho  was  engaged  in  the  growing  ttT  eaU 
tie  in  one  of  the  mountainous  regions  of  Los 
Angles  county.  It  appears  tibat  he  and  hia 
employer  were  the  only  occupants  of  0» 
place.  On  July  1,  1912,  at  about  noon,  the 
deceased,  Frank  8.  Randolph,  came  to  La&- 
tour's  house,  where  he  spent  the  aftunooa 
and  had  supper  with  Lattonr  and  defttidant 
on  which  occasion  they  drank  more  or  less 
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wise.  So  far  as  appears,  no  trouMe  had  ex- 
isted between  any  Of  the  parties,  and  up  to 
the  time  of  the  shooting  which  resulted  In 
the  death  of  Randolph  the  relations  between 
all  of  the  parties  were  of  a  friendly  charac- 
ter. On  the  morning  of  the  2d  of  July  de- 
fendant surrendered  himself  to  an  officer  at 
Newball,  some  distance  from  the  place  where 
the  homicide  was  committed,  stating  that  he 
had  the  night  before  shot  and  killed  Ran- 
dolph in  self-defense,  claiming  that  Randolph 
had  first  shot  Lattour,  his  employer,  and  then 
attempted  to  shoot  blm.  The  testimony  of 
defendant,  if  believed  by  the  jury,  would 
have  jostifled  a  rerdlct  of  jnstlflable  homi- 
cide. Not  only  were  there  ctrcumatances  ee- 
ttiblished  which  were  Inconsistent  with  the 
storr  as  told  by  defendant,  but  the  testimony 
of  Lattour  was  to  the  effect  that  defendant, 
and  not  Randolph,  shot  him,  and  that  de- 
fendant shot  and  killed  deceased.  It  thus 
appears  there  was  evidence  to  justify  the 
jury  In  the  verdict  rmdered. 

[2]  Indeed,  we  do  not  understand  counsel 
for  defendant  to  question  the  sufficiency  of 
the  evidence,  other  than  to  claim  that,  if  the 
testimony  given  by  Lattonr  was  true,  then  de- 
fendant was  guilty  of  the  crime  of  murder, 
rather  than  the  lesser  crime  of  which  he 
was  found  guilty.  People  v.  Coulter,  145  Cal. 
66,  78  Pac.  348,  and  Peoifle  v.  Cyty,  U  Cal. 
App.  702, 106  Pac.  267,  are  authorities  In  sap- 
port  of  the  proposition  that  d^endant  can- 
not complain  because  the  verdict  Is  more  &i- 
TonUe  to  blm  than  the  eTldenoe  warrants. 

[I]  Vnea  tbe  verdict  was  returned,  defend- 
anf  a  connael  asked  tliat  the  jury  be  polled ; 
whereupon,  as  appears  from  tlie  recOTd,  "the 
derk  again  read  the  verdict  and  uked  each 
membor  of  the  jory  tlie  question,  *Ib  this 
your  verdict?*  to  which  each  replied  In  the 
afflrmattve."  This  was  a  safflci^t  oompU- 
uwe  with  section  116S  of  the  Penal  Code, 
wbicb  provides  that  "the  jury  may  h«  polled, 
at  tbe  request  of  elth«  party,  In  wbiOx  case 
they  must  be  sevenUy  asked  wbettaw  It  la 
tb^  verdict** 

14]  Conceding,  however,  that,  as  cbtimed 
counad,  each  Jnror  should  have  beui  call- 
ed npon  and  required  to  state  his  verdict  In 
his  own  language  and  without  reference  to 
tbe  torm  of  the  verdict  returned  by  the  ju- 
ry, or,  in  Hen  thereof,  that  tbe  verdict  should 
bare  heoi  read  to  eadi  of  the  jurors  sepa- 
rately when  asked,  "Is  this  your  verdict?" 
no  such  request  wss  made,  nor  was  there  any 
objection  Interposed  to  the  manner  of  polling 
tbe  jury.  Under  such  circumstances  appel- 
lant is  bi  no  podUon  to  complain,  even  If  the 
point  bad  merit 

(SI  Defendant,  when  called  to  the  witness 
stand  to  testify  in  his  own  behalf,  requested 
tbe  court  to  ai^lnt  an  interpreter  for  him, 
wblcb  request  was  by  the  court  denied.  Un- 
der section  1884,  Code  of  Civil  Procedure, 
tbe  court  is  required  to  appoint  an  Interpret- 
er In  tbose  eases  only  where  the  witness  does 


not  understand  or  speak  the  English  lan- 
guage. The  question  Is  one  for  the  judicial 
determination  of  the  court,  and  its  ruling 
tbereou  will  not  be  disturbed  unless  the  rec- 
ord clearly  discloses  an  abuse  of  dlscretloD 
by  the  court  People  v.  Young,  108  Cal.  8, 
n  Pac.  281 ;  People  v.  Uorlne,  138  Cal.  620, 
72  Pac.  166.  The  record  fails  to  show  that 
defendant  was  unable  to  speak  or  understand 
the  language ;  Indeed,  Its  tendency  Is  strong- 
ly to  the  contrary.  In  reply  to  a  question  put 
to  him  by  the  court,  defendant  stated :  "Some 
words  I  cannot  understand.  That  Is  tOe 
reason  I  wonld  rather  have  an  Interpreter." 

[6]  Another  point  equally  without  merit  Is 
the  alleged  misconduct  of  the  district  attor- 
ney. In  arguing  the  case  to  the  jury  the  dis- 
trict attorney.  In  referring  to  the  testimony 
given  In  his  own  belialf  by  def^dant,  stated : 
"I  b^lev^  goitlemen,  upon  my  oath  as  an 
attorney  at  this  bar,  that  the  defendant  has 
not  told  what  happened  there  that  night" 
The  belief  of  the  prosecuting  officer  was 
based  upon  tbe  evidence,  and  certainly  he  had 
a  right  to  express  his  doubts  as  to  the  trufb 
at  defendant's  testimony.  People  v.  Glaz^ 
139  Cal.  159,  72  Pac.  96S. 

[7]  Uoreover,  since  the  oonrt  at  the  time 
took  the  precaution  to  instruct  the  jury  that 
they  should  "consider  the  statement  as  the 
argument  of  counsel^  and  not  as  a  statement 
of  fact"  It  la  dlflBcult  to  see  bow.  In  any 
evfflit,  defendant  could  have  been  prejudiced 
1^  reason  fiiereof. 

[I]  At  title  preliminary  examination  Lat- 
tonr, a  witness  tm  the  peanHa,  gave  his  tea- 
tlmcmy  through  an  intai»eter,  a  transcript 
thereof  as  then  taterpreted  bdng  made 
the  recorder.  At  tbe  trial  this  witness  te9* 
tlfled  without  the  aid  of  an  Interpreter.  For 
the  purpose  of  Impeaebing  bis  testimony,  de- 
fendant without  showing  tbB  witness  tbe 
transcript  of  bis  former  testlnKmy,  asked 
him  If  he  bad  not  testified  differently  at  tbe 
preliminary  bearing  An  objection  to  tbls 
question  was  sustained,  and  the  mllng  Is  as- 
signed as  error.  Ai^lant  not  only  Insists 
that  be  was  entitled,  wlttaoat  reading  or  re- 
ferring to  the  depotftlon,  as  required  by  sec- 
tion 2062,  Oode  of  Givn  Procedure  (People  r, 
Chlng  Hlng  Chang,  74  CaL  389,  16  Pac.  201 ; 
People  V.  lambert,  120  Oal.  170,  62  Pac.  307),. 
to  question  the  witness  as  to  his  testimony 
given  before  tbe  magistrate,  but  also  Insists, 
upon  the  authority  of  People  v.  Jan  John, 
137  Cal.  220,  69  Pac.  1063,  that  the  deposi- 
tion could  not  be  used  to  impeach  tbe  witness, 
and  hence  he  was  entitled  to  question  the 
witness  In  the  manner  proposed.  The  prob- 
osltlon  finds  no  support  In  tlie  John  Case.  In 
an  opinion  by  Justice  Angellottt  in  People  t, 
Lewandowskl,  143  Cal.  674,  77  Pac.  407,  he 
clearly  distinguishes  the  former  case  from 
tbe  facts  Involved  in  the  one  at  bar,  and 
holds  that  for  the  purpose  of  Impeachment, 
where  the  proper  foundation  has  been  laid 
for  tbe  admission  of  tbe  deporttlon,  tbe  fiut 
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that  It  was  taken  throagh  an  Interpreter  In 
a  for^gn  language  does  not  affect  Its  admis- 
sibility, if  It  is  properly  transcribed  in  long- 
hand and  certlQed  by  the  reporter  as  provid- 
ed by  the  statute.  There  was  no  error  In  the 
court's  ruling. 

[9]  We  are  unable  to  perceive  any  theory 
of  the  case  upon  which  the  question  as  to 
whether  or  not  deceased  was  an  Anglo-Saxon 
was  niaterlal  or  competent,  and  the  action  of 
the  court  in  OTerruIlng  defendant's  objection 
thereto  was  error.  Nevertheless,  It  is  Impos- 
sible to  conceive  how  appellant  could  have 
been  prejudiced  thereby. 

[10]  Defendant  aastgns  as  error  the  re- 
fusal of  the  court  to  give  an  Instruction 
touching  defendant's  right  of  self-defense. 
As  a  whole  the  Instruction  was  erroneous, 
and  should  not  have  been  given  in  the  form 
tendered.  In  so  far  as  it  stated  the  law  ap- 
plicable to  the  cas^  the  subject  thereof  was 
included  In  the  Instructions  glten,  which  fact 
the  court  assigned  as  a  reason  tor  its  refusaL 

[11]  Evidence  was  Introduced  tending  to 
prove  that  defendant  was  a  man  of  i^>od 
character  and  peaceably  diq>osed.  He  in- 
sists, although  he  did  not  request  It,  that  It 
was  the  duty  of  the  conrt  of  Its  own  motion 
to  have  Instructed  the  Jury  In  relation  there* 
to.  Section  109S,  Penal  Code,  makes  it  the 
duty  of  tbe  court  to  charge  the  Jury  on  any 
points  pertlnoit  to  the  Issue,  "If  requested  by 
either  party.**  A  defoidant  is  In  no  postUon 
to  complain  of  tbe  court's  failure  to  Instruct 
upon  a  point,  even  though  It  be  pertinent  to 
an  issue,  where  no  request  was  made  that  It 
Instruct  thereon. 

We  find  no  prejodldal  error,  and  the  jndc- 
ment  and  order  are  affirmed. 

We  ooncor:  ALLBN,  P.  J.;  JABOBS,  J. 
m  CaL  App.  128) 

BBATTMONI  v.  ICtDWAT  PROVIDSiNT  OIL 

CO.    (Civ.  1,213.) 

(District  Court  of  App(>al.  Second  District, 
California.   Feb.  6,  1918.  Rehearing 
Denied  Haivh  10,  1»13.) 

1.  Appsal  and  Ebbob  (I  984*)  —  Pbxsuhf- 
TIOIT— Reuuuibitt  ov  Procebdinqs. 

Where  the  clerk  certified  that  a  judgment 
was  entered  in  the  action,  it  must  be  presum- 
ed that  it  was  repilarl;  entered,  in  absence  of 
a  contrary  recitation  therein. 

[Ed.  Note. — For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  H  3777-3781,  37^;  Dec. 
Dig.  I  934.*] 

2.  Motions  (|  44*}— Rbnewai.  —  Denial  or 
Application. 

Where  an  application  to  renew  a  motion 
to  vacate  a  jadgmeat,  made  about  a  montli  aft- 
er tbe  original  motion  was  denied,  did  not 
show  why  Uie  same  proofs  then  offered  could 
not  have  been  offered  at  tbe  hearing  of  the 
first  motion,  the  application  to  renew  was  prop- 
erly denied. 

[Ed.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  (  57;  Dec.  Dig.  |  44. •] 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; 3.  W.  Mahon,  Judge. 


Action  by  Oiarles  Beaoinoi^  against  Qie 
Midway  Provident  CHI  Company.  From  or- 
ders denying  defendant's  motion  to  vacate 
a  Judgment  for  plaintiff  and  denying  an  ap- 
plication to  renew  the  motion  to  vacate,  de- 
fendant appeals.  Appeal  from  first  order 
dismissed,  and  second  order  affirmed. 

H.  M.  Barstow  and  WilUam  Ellis  Lady, 
both  of  Los  Angeles,  for  appellant  Jamee 
W.  Bell,  of  Los  Angeles,  and  Bell  ft  Ingalls, 
.of  BakersvUla^  for  re^pondoit 

JAMQS,  J.  0^  action  was  brought  by 
plaintiff  to  recover  tbe  sum  of  $473.25  alleged 
to  be  due  for  services  performed  fbr  the  de- 
fendant, and  the  additional  sum  of  $100  al- 
leged in  plalntifTs  complaint  to  be  a  reason- 
able amount  to  be  allowed  as  an  attorney's 
fee  in  the  action.  The  complaint  contained 
no  allegation  showing  that  defendant  had 
contracted  to  iny  any  attorney's  fee  in  the 
action.  An  answer  was  filed  which  admitted 
the  principal  Indebtedness  of  $473.26  alleged 
to  be  due,  but  denied  that  any  sum  was  a 
reasonable  fee  or  should  be  allowed  as  at- 
torney's fee.  Thereafter  judgment  was  en- 
tered for  the  amount  admitted  to  be  due, 
no  allowance  being  Included  In  the  judgment 
on  account  of  the  attorney's  fee  claimed.  It 
was  recited  in  the  judgment  that  the  plain- 
tiff had  directed  the  judgment  to  be  entered 
fbr  tbe  admitted  amount,  and  the  formal 
judgment,  as  shown  by  the  printed  roll  bore 
the  signatures  of  attorneys  for  plaintiff.  The 
derk,  however,  certified  that  tbe  judgment 
set  forOi  was  a  true  copy  of  that  entered 
In  the  action.  About  80  days  after  the  judg- 
ment was  entered  the  defmdant  moved  to 
set  It  aside  on  the  ground  that  It  was  void 
upon  Its  face,  and  on  the  ground  that  the 
county  clerk  was  not  authorized  to  enter  the 
same.  This  motion  was  heard  by  the  court 
and  denied.  More  than  a  month  later  de- 
fendant again  appeared  and  asked  leave  to 
renew  the  motion  made  to  vacate  the  judg- 
ment and  offered  In  support  of  the  applica- 
tion an  affidavit  of  the  clerk  in  which  it 
was  recited  that  the  judgment  as  entered 
was  entered  upon  the  direction  of  attorneys 
for  plaintiff  and  without  an  order  of  court 
being  first  had  and  obtained.  The  court  de- 
nied defendant's  application  to  present  a  sec- 
ond time  the  motion  to  vacate  tiie  judgment 
This  appeal  was  then  taken*  the  notice  of 
appeal  reciting  that  both  the  order  denying 
tbe  motion  to  vacate  the  judgment  and  the 
order  denying  the  application  of  d^ondant 
to  renew  the  same  were  appealed  from. 

[1]  The  judgment  as  entered  was  not  Told 
upon  Its  face.  The  clerk  certified  that  it 
was  entered  In  the  action,  and  we  must  pre- 
sume that  It  was  r^olarly  entered ;  no  rec- 
itation therein  appearing  to  the  contrary; 
If  judgment  for  the  amount  admlUed  to  be 
due  could  only  be  mtered  upon  order  of  tbe 
court,  then  we  must  presume  that  It  was  so 
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•ntered  In  tbe  r^ular  way.  The  first  mtfer, 
that  doijing  the  motlmi  to  vacate  the  Judg- 
moit,  waa  made  on  the  28th  of  February, 
1912,  and  the  notice  of  appeal  waa  aerred 
on  the  .SSth  day  of  May,  1912.  Olie  appeal 
from  fills  order,  U  reyiilar  oOierwlse,  was 
taken  too  late^  as  nHne  than  60  days  bad 
elapsed  tnHU  the  date  of  the  ruling  complain- 
ed of.  Section  98Si,  Oode  Ox.  Proc.  Defend- 
ant in  support  of  the  flzvt  motttm  reUed  whol* 
ly  <HL  its  aasampticm  that  the  Jodgment  was 
diown  to  be  void  on  Its  fSce  and  offered  no 
proof  showing  that  it  was  ent«ed  by  the 
clerk  without  the  order  of  ttw  Judge. 

[1]  In  its  «4n>lieatl«i  mada  a  montb  later, 
in  support  of  wbl<A  It  fOr  the  first  time  of- 
fered Che  affidavit  of  the  cleA,  there  wsk 
shown  no  good  reason  why  the  motion  should 
be  permitted  to  be  renewed,  or  why  the  same 
proof  Qien  offered  oonld  not  Imre  been  offer- 
ed at  the  time  of  the  hearing  of  the  first 
motion.  TOX  this  reason  slone  the  court 
properly  denied  tbe  application  to  renew  the 
motion,  niere  is  a  further  and  cmidasiTe 
answer  to  be  made  to  tbe  argument  of  coun- 
sel for  defSndant,  and  Uiat  is  that  the  record 
of  all  of  the  proceedings  had  iqmn  the  hear- 
ing of  the  motions  referred  to  is  not  authen- 
ticated in  such  a  way  as  to  entitle  aucb  rec- 
ord to  be  used  at  the  hearing  of  this  a.ppe&l. 
Tha«  was  no  appeal  from  the  Judgment  and 
thore  ms  no  bill  of  exceptions  settled  In 
the  mannw  prescribed  by  the  Code  In  which 
mlgbt  have  been  Incorporated  the  record 
which  is  attempted  to  be  presented  in  the 
printed  transcript.  We  have  shown,  how- 
ever, that  even  though  such  record  did.  reg- 
ularly and  properly  present  for  our  notice 
tbe  proceedings  liad  In  the  superior  court,  de- 
fendant's appeal  would  laetc  a  showing  of 
m^t. 

The  appeal  from  the  order  made  on  the 
2Sth  of  February,  1912,  denying  defendant's 
motion  to  vacate  the  Judgment,  Is  dismissed. 
The  order  of  the  court  as  made  on  the  2eth 
day  of  Mardi.  1912,  denying  the  appUcati<m 
of  defendant  to  renew  the  motion  to  vacate 
the  Jndgment,  Is  affirmed. 

We  concur :   AIXBN,  P.  J. ;  SHAW,  J. 

<21  Csl.  App.  ICS)  - 

AXKIK80N  T.  GOLDEN  GATE  TILE  CO. 
(Civ.  1,127.) 

(District  Court  of  Appeal.  First  Digtrict,  CaU- 
fomia.  Feb.  11,  1913.  Bebeariag  Denied  by 
Supreme  Court  April  9,  1913.) 

1.  Account  Sxaiso  (|  19*>— Sutficibnct  or 
EviDencB. 

Evidence  Md  soffldent  to  warrant  a  find- 
ing that  there  waa  an  account  stated  between 
tbe  parties. 

[Ed.  Note. — For  other  cases,  see  Account 
Stated,  Cent  Dig.  H  91-93 ;  Dec  Dig.  |  19.*] 

2.  Account  Stated  (I  6*)— Rbtkntioh  ow  Ac- 
count RENDEBKD— KBASOaABLE  Tiin. 

An  account  rendered  and  retained  for  25 
days  without  objection  is  deemed  accepted,  con- 


ceded to  be  correct,  and  eonstitatis  an  account 
■tated. 

[Ed.  Note.— For  other  cases,  see  Account 
Stated,  Cent.  Dig.  H  80-89;  Dec.  Dig.  i  6.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  93-^98;  vol.  8,  p.  7S61.] 

3.  Account  Stated  (|  19*)— Aobeekent  to 
Pay  ImBBBBT— Evidence. 

In  an  action  on  an  account  stated,  evi- 
dence held  to  warrant  a  finding  that  defendant 
had  impliedly  agreed  to  pay  intowst  on  unpaid 
balances  at  10  per  cut. 

{Ed.  Notetf— Fcor  other  casei^  see  Account 
Stated,  Cent  Dig.  H  91-93;  Dec  Dig.  f  19.*] 

4.  iNmEsi  (I  84*)  ~  In  Exobss  of  Imal 

Bate— Account  Stated. 

Civ.  Code,  I  1917,  providing  that  an  ex- 
press contract  in  writing  is  necessary  to  fix 
interest  in  excess  at  7  per  cent,  does  not  apply 
to  interest  included  in  and  agreed  to  upon  an 
aeoouttt 

CEd.  Note.— For  other  cases,  see  Interest 
Cent  Dig.  li  71-74;  Dec.  Dig.  |  34.*] 

6.  INTEBEST  17*)— Compounding  Ihtbsest 

—Account  Stated. 

Civ.  Code.  {  1919.  providing  that  psrties 
may  in  a  writing  whereby  a  debt  is  secured 
agree  that,  If  interest  is  not  punctually  paid, 
it  shall  become  a  part  of  the  principal  and  bear 
interest  does  not  prevent  interest  included  in 
an  account  stated  t>eing  compounded  without 
an  agreement  io  writing. 

[Ed.  Mote. — For  otlier  cases,  see  Interest, 
Cent  Dig.  §S  SO,  31 ;  Dec  Dig.  |  17.*] 

6.  Coubts  (I  91*)  —  Decibions  of  SUFXBIOn 

Court— Stabb  Decisis. 

Although  a  point  decided  in  the  Supr«n« 
Court  is  in  conflict  with  the  weight  irf  authori- 
ty, and  was  rendered  by  a  divided  conrt,  when 
it  has  not  been  critidsed  ta  modified  by  that 
court,  the  appellate  court  has  no  option  but  to 
follow  its  reasoning  in  dlspoaliig  of  tiw  same 
point  in  other  cases. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent 
Dig.  fl  313.  32S.  320;  Dec  Dig.  |  91.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandeco;  Clarence  A  Bak- 
er. Judge. 

Action  by  H.  Ifc  Atkinson  against  tbe  Gold- 
en Gate  Tile  Company.  Jndgmrat  for  plain* 
tiff,  and  defendant  appeals.  Affirmed. 

Ames  A  Manning;  of  San  Frandsco,  for 
appellant  Page,  HcGntdwn,  Knight  *  01- 
ney,  of  San  Francisco,  for  respondait 

LENNON,  P.  3.  This  Is  an  action  brought 
to  recover  the  sum  of  (802.42  upon  an  ac- 
count stated.  The  same  cause  of  action  was 
variously  pleaded  in  dght  separate  and  dis- 
tincts  counts  of  the  plalntltTs  complaint,  but 
upon  the  trial  of  the  action  the  plaintiff 
elected  to  r^  solely  upon  the  sixth  county 
which,  by  way  of  induc^«it  to  the  allega- 
tion of  an  account  stated,  averred  that  plain- 
tiff's assignor,  Baiter  A  Hamilton  (a  corpora- 
tion), bad  sold  and  delivered  goods,  wares, 
and  merchandise  to  the  defendant  at  the 
agreed  price  of  f  1,725.67;  that  tbe  def aid- 
ant agreed  with  said  Baker  St  Hamilton  to 
pay  Interest  on  said  sum  at  die  rate  of  10 
per  cent  per  annum  to  be  computed  upon 
monthly  unpaid  balanees;  that  the  Interest 
so  agreed  to  be  paid  upon  said  monthly 


•rw  other  easOT  see  sane  (wle  and  smUob  nuHBER  in  Dmi.  Dig.  &  Am.  Dls.  Ker-No.  Serlw  A  S«'t  Indexes 


Digitized  by 


Google 


1^  131  PACIFIG 

unpaid  balances  amonnted  to  the  sum  of 
^76.76;  that  prior  to  the  coiQmencement 
of  the  action  the  defendant  paid  on  account 
of  said  Indebtedness  the  snm  of  $1,200, 
which  left  a  balance  due  and  unpaid  for  prin- 
cipal and  Interest  tn  tbe  sum  of  $802.42. 

PlalntifTa  complaint  then  proceeded  to 
allege  the  ezlstenee  of  an  account  stated  as 
follows :  "On  or  about  the  1st  day  of  March, 
1010,  defendant  and  said  Baker  &  Hamilton 
(a  corporation)  stated  an  aecoiint  of  the 
goods,  wares,  and  merchandise  so  sold  and 
dettrravd  and  the  payments  on  account 
thereof,  as  hereinbefore  set  forth,  together 
with  the  Interest  thereon,  and  there  was 
found  due  from  said  defendant  to  said  Bak- 
er &  Hamilton  upon  such  statement  of  ac- 
count the  sum  of  $802.42;  that  the  defend- 
ant accepted  the  said  accounting  and  the 
balance  so  found  due  as  afi»residd,  and 
agreed  to  pay  to  said  Baker  &  Hamilton  the 
said  sum  of  $802.42." 

The  defendant  by  its  answer  denied  this 
and  every  other  all^tlon  of  the  plaintifTs 
complaint;  and  upon  the  issues  thus  raised 
thd  case  was  tried,  and  judgment  rmdered 
and  entered  for  the  plaintiff,  from  which 
and  from  the  order  denying  a  new  trial  the 
defendant  has  appealed  m>on  the  judgment 
roll  and  a  bill  of  exceptions. 

The  trial  court  found  the  facts  of  the  case 
to  be  in  substantial  accord  with  the  allega- 
tions at  the  plaintiff's  complaint  The  de- 
fendant assails  the  sufficiency  of  the  evi- 
dence to  support  the  trial  court's  findings  of 
fact  to  the  effect  that  an  account  was  stated 
between  plaintiff's*  assignor  and  the  defend- 
ant 

[1]  The  evidence  offered  and  received  in 
support  of  this  phase  of  the  plalutUTs  case 
was  In  substance  as  follows:  It  was  the 
custom  of  plaintiff's  assignor  upon  the  last 
day  of  every  month  to  make  up  a  written 
and  printed  statement  of  Its  account  with 
each  of  its  customers,  including  the  defend- 
ant These  statements  were  prepared  and 
formulated  so  as  to  show  (1)  the  balance 
brought  forward  from  the  previous  month; 
(S^  goods  purchased  during  the  current 
month;  (8)  a  notice  that  "accounts  not  paid 
promptly  when  due  will  be  subject  to  inter- 
est charge  and  sight  draft  without  notice" ; 
(4)  a  statement  of  the  interest  charged  to 
date  apon  accounts  "past  due";  and  (6)  the 
balance  due.  Such  statements  were  mailed 
monthly  and  regularly  to  every  customer 
of  the  plaintiff's  assignor,  including  the  de- 
fendant. It  was  the  fixed  and  uniform  cus- 
tom of  plaintiff's  assignor  to  charge  each  of 
its  customers,  including  the  defendant,  with 
interest  upon  unpaid  monthly  balances  at 
the  rate  of  10  per  cent  per  annum ;  and,  if 
the  account  was  not  paid  when  due,  the  in- 
terest charged  thereon  was  invariably  added 
to  the  total  for  the  next  month.  Such  Inter- 
est was  regularly  and  specifically  charged 
upon  and  added  to  nninld  balances,  appear- 
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ing  in  every  monthly  account  rendered  to  the 
defendant  This  was  the  uniform  custom 
pursued  by  plaintifTs  assignor  in  its  deal- 
ings with  the  defendant  extending  Qizongh- 
out  a  series  of  years. 

Thus  far  the  evidence  offered  and  received 
in  support  of  the  plaintUTs  case  stands  on- 
contradicted  in  the  record  before  us;  bat 
upon  the  question  at  tlie  acceptance  ot  the 
account  as  stated  the  evidence  upon  the 
whfde  case  is  to  some  extoit  in  anbstantial 
conflict  In  that  connection  the  evidence  of 
the  plaintiff  was  to  the  effect  l^t  the  state- 
ment of  the  defendant's  account  with  Baker 
&  Hamilton  as  rendered  upon  the  81st  day  ut 
March,  leiO,  constituted  the  account  stated 
and  sued  upon.  The  action  was  commoiced 
upon  the  account  thus  stated  on  April  25, 
1910;  and  the  evidence  of  the  plaintllE  was 
to  the  farther  effect  that  at  no  time  prior 
thereto  was  any  objection  made  by  the  de- 
fondant  to  the  statement  of  the  account  aa 
r«idered  for  the  month  mentioned,  or  to  the 
statements  as  rei^ered  tor  any  prerlons 
month,  either  generally  or  as  to  any  item  of 
merchandise  or  interest  chained  therein. 

[2]  These  facts  bring  the  plalntUTs  case 
squarely  within  the  settied  rule  that  an  ac- 
count rendered  and  retained  beyond  a  rea- 
sonable time  without  objection  is  deemed  ac- 
cepted, conceded  to  be  correct,  and  thereby 
constituted  an  account  stated.  Anzerala  r. 
Naglee,  74  CaL  60,  15  Pac.  371;  Bendy  v. 
March,  75  Gal.  666,  17  Pac.  702 ;  Mayberry 
T.  Cook,  m  GaL  688,  64  Pac.  95. 

True  there  is  some  testimony  to  be  found 
in  the  record  given  u[>on  behalf  ot  the  de- 
fendant which  tends  to  show  that  objection 
was  made  to  several  items  of  the  account 
other  than  the  charges  made  for  interest  as 
rendered  from  time  to  time  prior  to  the  mi' 
dition  of  the  account  sued  upon;  but  the 
trial  court  upon  the  whole  evidence  found 
that  the  account  in  suit  was  stated  and  ac- 
cepted, as  alleged  in  the  plaintiff's  com- 
plaint, and  in  the  presence  of  a  substantial 
conflict  In  the  evldraice  the  finding  must  be 
sustained. 

[3]  The  defendant  complains  of  the  charge 
made  for  Interest  at  the  rate  of  10  per  cent 
per  annum  upon  unpaid  monthly  balances, 
and  which  were  merged  In  the  sum  total  of 
the  account  as  finally  stated  and  sued  upon. 
It  is  the  defendant's  contention  that  there 
is  no  evidence  to  support  the  finding  of  the 
trial  court  that  the  defendant  agreed  to  pay 
interest  upon  unpaid  monthly  balances  at 
the  rate  of  10  per  cent,  per  annum  or  at  any 
other  rate,  and  that  in  any  event  interest 
could  not  be  charged  upon  the  monthly  bal- 
ances as  stated  from  time  to  time  In  excess 
of  the  legal  rate,  except  upon  a  contract  in 
writing. 

We  have  already  shown  the  undisputed  evi- 
dence of  the  plaintiff  to  be  that  the  state- 
ments of  account  regularly  rendered  to  de- 
fendant from  month  to  month  tbroughoot  a 
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series  of  jnaars  contained  a  notice  tbat  Inter- 
eat  wonld  be  cbarged  upon  unpaid  montbly 
balaneea.  and  that  In  each  Instance  Interest 
was  charged  upon  and  added  to  the  monthly 
unpaid  balance  at  the  rate  of  10  per  cent 
per  annum.  The  plalntKTa  evidence  farther 
shows  that  it  was  the  custom  of  plalntUTs 
aadgnor  In  its  dealings  with  the  deCoidant, 
as  witii  aU  of  f  ts  cnstomon,  to  balance  this 
account  and  render  a  statement  thereof  at 
the  Old  of  eadi  month.  In  which  was  included 
a  charge  for  interest  upon  UDpaid  balances 
at  the  rate  of  10  pw  cent  per  annum,  which 
interest,  in  turn,  was  added  to  the  balance 
stated  for  the  succeeding  month.  WbUe  the 
charge  for  Interest  was  not  in  any  instance 
stated  to  be  at  Ibe  rate  of  10  per  cent  per 
annum,  nerertbeless  every  statement  of  ac- 
count rendered  to  the  d^endant  contained  a 
dmrse  for  Interest  at  ttiat  rate.  No  objection 
was  ever  made  by  the  defendant  to  the  lnter< 
est  charged  and  computed  upon  the  unpaid 
monthly  balances  shown  on  the  aocounta  ren- 
dered from  time  to  time  and  finally  ipcluded 
in  the  sum  total  of  the  account  stated.  It 
was  not  necessary  that  the  defendant  should 
have  exprrasly  agreed  to  the  rate  of  Interest 
charged.  His  assent  thereto  could  have  been 
rightfully  inferred  by  the  trial  court  from 
all  of  the  ^Tcumstances  of  the  transaction 
as  herein  enumerated,  and  therefore  it  must 
be  held  that  the  evidence  supports  the  find- 
lug  that  the  defendant  agreed  to  pay  inter- 
est upon  unpaid  monthly  balances  at  the  rate 
indicated.  Marye  v.  Stroose  (G.  C)  6  Sawy. 
204,  5  Fed.  483. 

[4j  The  precise  [>olnt  that  Interest  in  ex- 
cess of  the  rate  i^vided  in  section  1917  of 
the  dvil  Code  could  not  be  included  In  an 
account  stated  except  upon  the  written  agree- 
ment of  the  parties  was  made  upon  practi- 
cally the  same  state  of  facta  as  appear  here, 
and  disapproved  in  the  case  of  Aozerais  v. 
Naglee,  supra.  In  that  case  interest  at  the 
rate  of  1  per  cent  per  month  had  been  charg- 
ed and  included  in  an  account  stated.  Then, 
as  now,  section  1017  of  the  Civil  Code  pro- 
vided that:  "UnlesB  there  is  an  express  con- 
tract in  writing  fixing  a  different  rate  inter- 
est is  payable  on  all  moneys  at  the  rate  of 
7  per  cent  per  annum  after  they  became  due 
*  *  *  or  due  on  any  settlement  of  account 
from  the  day  on  which  the  balance  Is  ascer- 
tained. •  •  •  This  section  of  the  Civil 
Code  was  construed  in  the  case  last  cited, 
and  in  effect  held  to  have  no  application  to 
the  rate  of  interest  which  might  he  Included 
In  and  agreed  to  upon  an  account  Etated. 
That  this  question  was  directly  luvolved  and 
decided  Is  expressly  declared  In  the  opinion 
of  the  court,  which,  after  reviewing  numer- 
ous authorities,  proceeds  to  say  that:  "The 
deduction  is  that  there  being  no  positive  law 
to  the  contrary,  the  payment  of  Interest  may 
t>e  the  subject  of  contract  express  or  Implied, 
In  cases  where,  but  for  such  contract  no 
interest  could  be  recovered.    In  this  state 


we  are  of  the  opinion  tbat  when,  as  In  the 
present  case,  it  is  shown  to  be  the  universal 
custom  of  a  merchant  to  charge  intraest  after 
30  days  upon  monthly  balances  due  upon  opm 
account  and  where  sudi  account  showing  the 
interest  charged  up  r^nlarly  la  received  by 
tlie  debtor  and  fully  understood  by  him,  and 
where  such  account  becomes  stated  cither 
by  the  prolonged  failure  of  the  d^tor  to  object 
thereto,  or  by  a  settlement  and  adjustment 
thereof  betweok  tlie  parties,  a  new  contract 
arisef^  between  such  parties,  and  the  debt- 
or la  tMund  to  pay  tbe  balance  due,  and  no  in- 
quiry is  permissible  as  to  the  items  beyond 
the  defense  of  the  statute  of  limitations  and 
that  of  fraud,  error,  or  mistake." 

[S]  FUially  upon  the  subject  of  Interest  the 
defendant  inedats  tbat  the  account  stated  and 
sued  upon  could  not  legally  ccmtain  ehai^ 
for  Interest  upon  interest;  in  other  words, 
it  la  tbe  defandant's  contention  that  interest 
was  computed  and  charged  against  him  in 
contravention  of  section  1018  of  the  UvU 
Code,  which  provides  that  "parties  may  in 
any  contract  in  writing  whereby  any  debt  Is 
secured  to  be  paid  agree  that  if  the  Inter- 
mt  on  such  debt  is  not  punctually  paid  It 
shall  become  a  part  of  tbe  principal  and 
thereafter  bear  the  same  rate  of  interest  as 
the  principal  debt" 

This  latter  contention,  it  seems  to  us,  is 
fully  answered  by  the  reasoning  In  the  case 
of  Auzerais  v.  Naglee,  supra.  True,  the 
question  of  the  right  to  compound  Interest 
upon  an  account  stated  was  not  involved  uot 
decided  in  that  case;  but  we  apprehend  tbat 
If  such  question  had  been  Involved  tbe  opin- 
ion, to  be  consistent  must  have  held  that  the 
rule  relating  to  compound  Interest  as  declare 
ed  In  section  1019  of  the  Civil  Code  had  no 
more  application  to  an  account  stated  than 
did  the  rule  relating  to  Interest  declared  in 
section  1917  of  the  same  Code.  The  conclu- 
sion arrived  at  in  the  case  was  founded  up- 
on "the  theory  that  the  Interest  aa  charged 
being  known  and  assented  to  by  the'  debtor, 
and,  not  being  in  violation  of  any  posltlvci 
law,  affords  a  snlliclent  consideration  foe 
the  new  promise  Involved  In  an  <  aocount 
stated." 

Tbe  reasoning  which  permlta  a  rate  of  In- 
terest upon  an  acfouut  stated  in  excess  of 
the  rate  ordinarily  fixed  by  statute  must  like- 
wise, in  order  to  be  consistent  and  logleal, 
permit  such  Interest  to  be  compounded  with- 
out the  necessity  of  an  agreement  In  writing. 

[6]  It  Is  said  that  the  opinion  in  the  case 
of  Auzerais  v.  Naglee,  supra,  is  weakened  by 
tbe  fact  that  it  was  rendered  by  a  divided 
court,  and  is  apparently  in  conflict  with  the 
weight  of  authority  in  other  jurisdictions. 
Conceding  all  this  to  be  so,  the  decision  in 
the  case  has  never  thus  far  been  criticized  or 
modified  by  the  Supreme  Court  of  this  stat^ 
and  therefore  we  have  no  option  but  to  fol- 
low and  apply  the  reasoning  thereof  In  dis- 
posing of  the  pointa  made  hersu 
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Finally  appellant  contenda  fbat  th^e  was 
no  proof  of  the  delivery  of  the  account  nor 
of  the  assigninent  of  the  cause  of  action  to 
plaintiff.  We  have  examined  the  record,  but 
do  not  find  that  It  supports  this  contention. 
In  each  case  there  Is  some  evidence  of  the 
fact  Bufficleut  for  the  court  to  base  its  find- 
ing upon. 

The  Judgment  and  order  are  affirmed. 

We  concur:  BALL,  J.;  MURPHBT,  3., 
pro  tern. 

(U  CaL  Avp.  M) 

MULHOLLAND  t.  WESTERN  OAS  OOKST. 
Ca  et  al  (Civ.  1.104.) 

(Diittict  Ctnirt  of  Appeal,  Second  District.  Cal- 
.  ifomia.  Jan.  28, 1913.  Rehearing  Denied  by 
Supreme  Court  Marcli  29.  19130 

1.  Appeal  and  Bbbob  (|  1001*)— Vsbdxoi^.^ 
Conclusiveness. 

A  verdict  suetalned  by  Hme  evidence  Kill 
not  be  disturbed  on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  3922.  3928-3934;  Dec. 
Dig.  1  lOOl.*] 

2.  MaSIXB  and  SeBVAIIT  ({  20S*)— IKJUKT  TO 

SEBVANT— ASSUUPTION  OF  RiSE. 

An  Inexperienced  employ^  in  tbe  generat- 
ing department  of  a  gas  factory  may.  while 
working  in  that  department,  rely  on  ute  em- 
ployer's assnrancea  of  safety,  unlMS  by  observa- 
tion he  learns  of  dangers. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  gf  647-649;  Dec.  Dig.  | 
205.*  1 

3.  Mabtbb  akd  Sebtant  (U  288,  288*)— Iir- 
JUBT  TO  Sebvamt— ABauHFTioir  wt  Risk— 

CONTBIBUTOBT  NBOLIOENCB. 

Whether  an  employe  in  a  gas  factory,  In- 
jured by  an  explosion  of  a  gas  tank  caused  by 
sparks  from  a  generator,  assumed  tbe  risk  or 
was  guilty  of  contributory  negligence  Aald,  un- 
der ute  evidence,  for  tbe  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  g8  1068-1088,  1089,  1090, 
1092-1132 ;  Dec.  Dig.  |8  288,  289.*] 

4.  Mabtbb  and  Sebtant  (S  278*)— Injitbt  to 

SEBVAira— NBOUOENCE— E  VI DENCE. 

In  an  action  for  injuries  to  an  employ^  In 
a  gas  factory,  caused  by  an  explosion  of  a  gas 
tank  by  sparks  from  a  generator  falling  into  it, 
evidence  ntld  to  support  a  finding  of  actionable 
negligence  by  the  employer  in  causing  the  open- 
ing into  wlueh  tlie  sparks  fell  to  be  left  nncor- 
ered. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «  964,  956-968.  960-969, 
971,  972,  977 ;  Dec  Dig.  i  27a*l 

6.  Evidence  (I  689*)— Expebts— Ooicpetenct. 

One  who  has  bad  seven  years*  experience 
in  tbe  manufacture  of  gas,  and  who  has  made  a 
study  of  tbe  process  by  means  of  text-books, 
treatises,  and  actual  experience,  is  competent 
to  testify  on  the  subject  of  what  is  necessary 
to  make  a  gas  factory  reasonably  safe  for  em- 
plof^a 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2349-2352;  Dec.  Dig.  8  639.*] 

6.  Appeal  and  Bbbob  (|  1050*)— Habut^ss 
Ebbor  —  Ebbonbous  Admission  of  Evi- 
dence. 

Where  a  witness  testifying  as  an  expert 
on  the  subject  of  what  is  necessary  to  make  a 
gas  factory  reasonably  safe  for  employes  gave 


his  reasons  for  his  eonclorfon,  tiie  errOT,  if  any. 
in  permitting  him  to  state  what  is  a  safe  way 
to  equip  a  scrubber  is  not  i^ndiciaL 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  H  1068.  1069.  £b&-4157. 
4166;  Dec.  Dig.  {  1050.*] 

7.  Mastbb  and  Sbbvant  (|  276*)— IKJTTKT  TO 

Sebvant— pBozniATE  Cause. 

Where  an  employ^  was  injured  in  a  gas 
factory  by  being  struck  by  an  iron  plate,  mov- 
ed by  an  explosion  of  a  gas  tank,  and  the  explo- 
sion and  the  moving  of  the  plate  happened  si- 
multaneously, tbe  jury  could  find  that  the  ex- 
plosion was  die  proximate  cause  of  the  Injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  IHg.  H_9efr-«62,  864,  808,  970, 
976;  Dm.  Dig.  I  m*]^^^ 

Appeal  from  Superior  Court,  Log  Aiifelei 
CouDty;   Franlt  F.  Oster,  Judge. 

Action  by  J.  J.  Mulholland  against  tbe 
Western  Gas  Construction  Company  and  an- 
other. From  a  judgment  for  plaintiff 
against  defendant  named.  It  appeal&  Af- 
firmed. 

See,  also,  131  Fac.  US. 

Oscar  A.  Trippet  and  Haas  &  Donnlgan, 
all  of  Los  Angeles,  for  appellant  B.  B. 
Drake,  of  Los  Angeles,  for  respondent 

JAMES,  J,  This  action  was  bron^t  by 
the  plaintiff  to  recover  damages  for  person- 
al injuries  alleged  to  have  been  suffered 
through  the  negligence  of  appellant  As  to 
the  second  defendant  named,  judgment  of 
nonsnlt  was  granted,  and  as  to  whldl  no 
complaint  Is  made  upon  tbls  appeal.  Tbe 
jury  sitting  at  tbe  trial  ot  the  action  return- 
ed a  verdict  in  tetvoT  of  plaintiff  for  tbe  prin- 
cipal sum  of  $10,875,  upon  wblcih  Terdlct 
Jadgment  was  entered.  This  appeal  la  taken 
firom  tbe  judgment,  uid  from  an  orda  de- 
nying the  motion  of  aw^lant  for  a  new 
trial. 

Prior  to  fbe  SKb  day  of  Jannary,  1910, 
appellant  was  engaged,  under  contract;  as 
an  Independent  contractor  In  erecting  a  oer^ 
tain  aKMratna  tor  Uie  mannfactnte  of  gas. 
At  the  date  above  moitloned  tbe  a^aratns 
bad  been  practically  completed,  but  bad  not 
yet  been  accepted  by  the  gas  company  for 
whldi  It  was  being  built,  and  there  remain- 
ed some  Tork  of  flntsbing  and  adjusting  (o 
be  done  npon  It  Tlds  was  tbe  condition'  of 
the  work  'when  plaintiff  applied  to  one 
Wblte,  who  was  In  full  charge  ot  the  con- 
struction wrak,  for  employment  Plalntlfr, 
a  young  man,  20  years  of  age,  was  a  com- 
petent plumber  and  pipe  fitter,  and  bad 
worked  for  about  two  weeks  in  a  gas  man- 
nfactory,  but  not  in  tbe  generatiing  depart- 
ment White,  after  asking  him  some  qnes- 
tlons  as  to  his  efficiency  as  a  pipe  fitter, 
employed  blm,  and  he  went  to  work  imme- 
diately. Plaintiff  testified  that  White  took 
blm  around  the  apparatus,  wbldt  consisted 
mainly  of  several  cylinders  of  metal  stand- 
ing upright,  about  10  feet  in  diameter  and 
25  feet  long.  The  cylinders  were  aU  capped. 
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so  as  to  make  complete  receptacles  for  the 
gaa  and  material  osed  In  generating  tbe 
same,  except  one  whldi  hafl  an  opening  for 
the  introdnctlon  of  fnel,  and  another  which 
had  an  opening  at  the  top  for  the  escape  of 
flames  and  fames.  The  vm  served  by  the 
raiions  cylinders  In  the  process  of  the  man- 
ufacture ct  gas  was  folly  explained  by  the 
evidence,  bnt  that  narratlTe  need  not  here 
be  repeated,  as  the  conditions  which  sur- 
ronnded  the  plain  tiff  and  the  manner  in 
which  be  reesATcd  Us  Ininrles  can  be  briefly 
explained. 

[1]  Of  coarse,  any  Inccmststency  in  the 
plaintUTs  testimony,  or  contradiction  of  his 
statements  by  other  witnesses,  cannot  be 
considered  In  argument  against  the  verdict 
of  the  Jnry,  because  It  was  for  the  Jury  to 
determine  the  facta,  and  with  th^  deter- 
mination we  can  raise  no  question  so  long 
as  some  evidence  in  snj^rt  thereof  Is  shown 
In  tbe  record.  Plaintiff  testified :  That  aft- 
er looking  about  the  apparatus  he  was 
shown,  at  the  top  of  one  of  the  tanks  called 
a  "scrubber, "  a  pipe  connection,  the  pipe  be- 
ing attached  to  the  tank  by  the  use  of  a 
bushing,  whi(^  was  a  fitting  used  to  screw 
into  a  threaded  apertnre  In  the  tank,  and 
which  bashing  in  turn  the  pipe  fixture  was 
screwed.  That  White  told  him  that  the 
bnahing  was  loose  and  leaked,  and  asked 
him  if  he  coald  fix  It  That  he  said  "Yes," 
that  he  woald  see  what  he  could  do  with  it, 
and  was  UAd  to  get  a  helper  to  assist  blm. 
That  he  had  asked  White  if  the  machine  was 
shut  down,  and  White  had  replied:  "Tes; 
shnt  down;  ain't  no  danger  here."  Tbe 
next  day  he  returned  with  his  helper,  and 
tb^  took  out  the  bushing  and  tried  to  make 
it  tight  with  some  cord  and  white  lead,  bnt 
failed;  that  he  reported  to  White  and' told 
idm  that  he  conld  not  fix  the  bneihlng  wlth- 
oat  ft  locjk  nut,  and  that  there  were  no  sndk 
nuts  at  the  atoreroMn,  und  White  replied : 
"Leave  It  ont,  or  leave  It  alone^  and  I  will 
gt/t  yon  a  lock  nut  when  I  go  vp  town." 
The  bashing  was  left  oat,  and  eonaeqnently 
tbcre  was  left  opon  an  apatnra  In  the  top 
of  0ie  scrubber  tank  of  about  2)4  bu^es  In 
dSamrter.  PakHng  the  securing  of  a  lock 
imt,  plaintlfl  vns  Instmcted  by  White  to 
bring  In  a  certain  gas  metw  and  attadi  it 
to  a  tank,  and  he  vras  at  work  at  this  when 
he  received  the  injuries  complained  of. 
Thirty  or  40  feet  away  from  the  apparatus 
nvaa  wlildi  plaintiff  was  at  work  vras  a  gas 
gentfator  in  active  operation.  As  was  nsn- 
al  wltli  snch  madilnes,  at  regular  intervals 
tbere  would  be  a  burst  of  flame  from  the 
top  of  the  generator,  which  would  last  tor 
a  few  moments,  and  oftentlnies  foUovrlng 
ttds  discharge  sparks  vnnild  ftOl  about  in  the 
vldnity  of  the  apparatus.  The  top  of  the 
scrubber  from  which  plaintiff  had  removed 
the  bushing  was  not  protected  so  as  to  pre- 
vrat  sparks  falling  upon  it,  and  it  does  not 
appear  that  it  was  osnal  to  provide  snch 


protection.  Near  to  and  below  the  top  of 
the  scrubber  referred  to  vras  laid  a  floor 
made  of  sheets  of  iron,  which  vrere  not  fas- 
tened, bnt  fitted  upon  Iron  beams  which  sup- 
ported them.  While  plaintiff  was  at  work 
with  the  meter  on  the  ground  near  the  scrub- 
ber, an  explosion  occurred  from  within  the 
scrubber,  which  the  evidence  tended  to  show 
was  caused  by  a  spark  or  sparks  from  the 
neighborli^  generator  falling  into  the  apeiv 
tore  of  the  scrnbber  from  which  ttie  bushing 
had  been  removed.  This  explosion  caused 
several  of  the  iron  plates  of  the  floor  refer- 
red to  to  be  dislodged,  and  vne  of  these 
plates  In  fiilUng  struck  plaintiff  on  the  bead, 
crushing  a  portion  of  his  skull  and  Inflicting 
serious  and  permanent  injuriea 

[2, 1]  It  Is  argued  on  behalf  of  appellant 
that  under  the  &cts  shown  plaintiff  was  not 
oitltled  to  recover,  because,  first,  Cbe  risk 
of  the  injury  which  was  caused  to  blm  was 
one  assumed  by  him  as  a  risk  ordinary  to 
this  empl(^ment;  and,  second,  that  the  In- 
juries were  caused  through  his  own  contrib- 
utory negligence.  It  was  not  shown  by  any 
testimony  that  plaintiff  vras  familiar  with 
the  method  of  mannfactnring  gas,  or  that  he 
knew  Just  how  the  aivaratus  upon  which  he 
was  fflnployed  to  work  was  <^rated.  He 
did  know  that,  as  was  a  ftict,  the  scrubber 
contained  water,  or  that  water  vras  made 
to  percolate  through  It,  but  he  had  no  knowl- 
edge that  the  receptacle  <»mtalned  gas,  or 
was  In  a  condition  which  made  It  dangoroas 
to  leave  open  the  hole  trom  which  he  de- 
taidied  die  buying.  He  testified  that  there 
was  an  odor  of  gas  all  about  the  place,  but 
that  odor,  of  coarse^  was  oomnnm  about  ttie 
premises  of  a  gas-ma  nufacturlng  establish- 
ment Horeoror,  he  did  take  tbe  precaution, 
according  to  his  sworn  statement,  to  impdre 
of  White  whetiier  the  machine  was  In  oper- 
ation or  not,  and  was  told  by  White  Out  tt 
was  drat  down,  and  tibat  tiiere  was  no  dan- 
ger there.  White  was  the  n^esentatlve  ot 
his  mployer  and  a  man  ec^wienoed  In  lha 
handling  of  gas-ma  king  apparatus.  Plain- 
tiff was  entitled  to  rely  upon  the  Assurances 
of  his  emplf^  as  to  tlie  absence  of  dangur, 
unless  by  observation  something  vras  brought 
to  his  attention  which  would  give  him  knowl- 
edge of  a  contrary  state  of  things.  Bnt  not 
only  was  there  evidence  to  show  the  state- 
ment of  White  as  narrated  abovc^  but  thore 
was  evidence  of  the  further  direction  of 
Whlt^  given  to  plaintiff  vrhen  the  latter  In- 
formed White  that  he  could  not  fix  the  bnsb- 
iDg  without  a  loA  natt  to  "leave  it  out,  or 
leave  It  alone."  White  told  the  plaintiff 
tiiat  tbe  ma<diine  was  shot  dovm,  and  that 
there  vras  no  danger ;  then  when  informed 
of  what  the  plaintiff  bad  done  with  respect 
to  the  bushing,  isld  Um  to  leave  it  out;  In 
other  words,  to  leave  the  aporture  open,  for 
it  conld  not  be  dosed  without  tbe  use  <tf  a 
bushing.  Plaintiff  followed  these  Instruc- 
tions, left  the  boshing  out  while  vraitlng  for 
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Wblte  to  obtain  the  lock  nut,  and  went  about 
the  other  work  that  was  assigned  to  him  to 
do  by  his  employer.  Cionsldering  all  of  theae 
facts.  It  cannot  be  said  either  that  there  was 
any  assumption  of  the  risk  by  plaintiff,  or 
any  n^ligence  on  his  part  concurring  to 
produce  his  Injuries. 

[4]  On  the  other  band,  plalnttfTs  employ- 
er was  presumed  to  know  that  It  would  be 
dangerous  to  leave  the  aperture  open  in  the 
scrubber  and  It  was  negligent  dther  In  not 
causing  the  opening  to  be  closed,  or  Inform- 
ing plaintiff  of  the  risk  attendant  upon  his 
working  about  the  maclilne  In  that  condi- 
tion. There  was  no  evidence  showing  that 
after  the  opening  had  been  made  by  the  re- 
moval of  the  bushing  any  flow  of  gas  could 
be  detected  at  the  aperture,  and  there  was 
testimony  showing  that  when  such  an  open- 
ing had  been  made  the  tendency  would  be 
for  air  to  be  drawn  in  rather  than  for  gas 
to  be  forced  out ;  this  due  to  the  fact  tliat 
the  pressure  Inside  the  scrubber  was  ens- 
tomarily  below  tliat  of  the  atmosphere. 
Some  argument  Is  made  to  give  point  to  the 
contention  that  plaintiff's  testimony  should 
be  disregarded  as  being  too  Improbable  to 
warrant  credence.  As  we  have  before  sug- 
gested, it  was  the  province  of  the  Jury  to 
pass  upon  the  credibility  of  the  witnesses, 
the  truthfulness  of  their  testimony,  and  with 
their  conclusion  as  to  those  things  we  liave 
BO  right  to  Interfere.   It  may  be  said,  how- 

•  ever,  that  the  testimony  of  plaintiff  as  to  the 
material  facts  was  not  Inherently  improba- 
ble, and  this  testimony  did  find  some  corrob- 
oration, at  least  in  the  evidence  furnished  by 
other  witnesses.  A  careful  examination  of 
the  recfHTd  convlnceB  oa  tliat  there  was  evl- 
.dence  gofflcient  to  sustain  the  verdict  of  the 
Jury. 

Two  witnesses  gave  testimony  on  behalf  of 
the  plalntUF  touching  the  use  of  steam  In  gas 
sernbbera.  It  was  sought  to  show  that,  in 
order  to  expel  the  gas  from  such  a  receptacle 
and  make  it  safe  from  danger  of  explosion, 
such  as  that  which  ocairred  at  the  time 
.plalBtUt  was  iniured,  the  use  of  steam  was 
.reasonably  necessary  and  customarily  em- 
ployed for  that  purpose.  One  witness  (011- 
llnghani)  testlfled  that  he  was  foreman  of 
the  West^  Boiler  Works,  and  had  worked 
for  a  conslderaUe  length  of  time  on  the  gas 
madilne  which  aploded ;  that  he  was  famil- 
iar -with,  the  machinery  used  in  this  part  of 
the  state  for  making  gas,  and  proceeded  to 
describe  the  process.  Without  objecUon,  he 
was  allowed  to  testify  that  there  was  no 
'Steam  pipe  attached  to  the  scrubber,  and  he 
further  said,  In  explanation  of  the  purpose 
for  which  snch  a  steam  pipe  might  be  used: 
"That  is  all  to  kill  the  gas  by  turning  the 
steam  on.  The  steam  (Usstdves  it  It  there 
was  0.  steam  pipe  on  it,  yon  turn  it  on  to  kill 
the  gttS."  As  noted,  no  objection  SNteors  to 
have  been  made  to  these  answers,  but  error 

•  is  assigned  becaum  at  the  ruling  of  the  court 
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permitting  the  witness  Millard  to  make  an- 
swer to  a  similar  line  of  Interrogatories. 

[E,  6]  Millard  testlfled  that  he  was  38  years 
old,  had  had  7  years'  experience  in  the  manu- 
facture of  gas,  and  had  made  a  stndy  of  the 
process  by  the  perusal  of  text-books,  trea- 
tises, etc.,  and  by  actual  experience.  At  the 
time  the  acddrat  happened  which  resulted  In 
the  Injuries  being  inflicted  to  plaintiff,  this 
witness  was  superintendent  of  the  Los  An- 
geles Gas  &  Electric  Company,  and  was  in  his 
ofllce  close  by  the  scene  of  the  explosion.  He 
testified,  without  objection,  as  to  the  use  to 
which  the  various  machine  were  put  in  the 
manufacture  of  gas.  He  further  testlfled 
that  he  had  had  experience  with  gas  plants 
at  Santa  Monica,  Long  Beach,  and  other  lo- 
calities, and  had  been  superlntend^t  of  the 
Los  Angeles  company  for  about  7  years.  He 
was  then  asked  the  question  as  to  whether, 
considering  the  safety  of  the  employte,  it 
was  proper  to  equip  a  scrubber  with  or  irith- 
out  steam  pipes.  This  question  was  objected 
to,  the  objection  overruled,  and  the  witness 
answered  as  follows:  "I  can't  say  what  the 
Western  Gas  sets — how  they  are  equipped. 
I  can  speak  of  the  machines  that  I  have 
built,  that  have  been  built  under  my  jurisdic- 
tion." The  court  then  asked  him  this  ques- 
tion: "The  question  is,  What  is  necessary  to 
make  a  plant  reasonably  safe  for  the  pro- 
tection of  the  plant?  A.  In  its  scrubber  I 
would  put  a  steam  pipe  for  the  purpose  of 
purging  the  cylinder."  All  of  this  testimony 
was  objected  to,  and  appropriate  motions  to 
strike  out  were  made,  and  the  ruling  of  the 
court  was  adverse  to  aH>eUant  The  wit- 
ness, in  further  explanation,  testified  that 
when  a  machine  was  out  of  conunisslon  for 
any  purpose  steam  would  be  Injected  to  drive 
out  any  foreign  matter,  such  as  gas,  and  alao 
for  the  purpose  of  removing  tar  and  other 
residuum  that  might  have  collected  therein. 
He  then  was  asked  this  question:  "Do  you 
mean  to  say  that  you  consider  it,  the  steam 
pipe,  what  you  call  the  purging  process,  nec- 
essary for  the  safety  of  the  men  tn  and  about 
the  plant?  A.  Yea  That  is  my  opinion  that 
was  asked  for."  It  is  objected  that  this  wit- 
ness had  not  «hown  anffldent  knowledge  to 
entitle  him  to  testify  as  an  expert;  also  that, 
conceding  his  quallflcatlons  to  so  testify,  he 
should  not  have  been  permitted  to  say  what 
would  be  a  safe  way  to  equip  a  scrubber  in 
order  to  protect  the  men  employed  upon  it. 
The  cases  of  Oirandl  t.  EUectric  Imi^vouent 
Co..  107  Gal.  120,  40  Fae  106,  28  U  B.  A. 
696t  48  Am.  St  Rep^  11^  and  Lnman  t.  Gold- 
en Ancient  Channel  M.  Co.,  140  CaL  700,  74 
Paa  SOT,  are  cited  in  support  of  the  a^a- 
ment  on  this  point  As  to  the  general  quall- 
flcatlMi  of  the  witness,  we  think  there  waa 
sufficient  shown  to  entitle  him  to  testify  iq>- 
on  the  subject  adverted  to,  and  If  his  an- 
swer as  to  what  would  be  a  safe  way  to 
equip  a  scrubber  stood  aUme,  without  ex- 
planation, we  would  be  inclined  to  bold  that 
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the  oTWniling  ot  objection  tbereto  wea  prej- 
adidal  error.  Howerer,  the  witness  quite 
fxilly  gare  tJie  reasons  tor  his  condualon, 
and,  even  though  he  was  not  shown  to  be  a 
skilled  chemist,  be  had  had  a  great  deal  of 
practical  experience  in  the  manufacture  of 
gas  and  as  to  the  use  and  operation  of  ap- 
pliances connected  therewith.  In  the  case  of 
Qlrandl  t.  Electric  Improvement  Co..  the 
court  said:  "The  cases  do  undoubtedly  hold 
that  an  e^iert  cannot  be  asked  whether  a 
strncture  la  a  safe  one,  or  whether  certain 
methods  are  pmd^t,  bat  all  hold  that  facta 
may  be  elicited  trom  the  witness  from  which 
the  contusion  inevitably  follows.  *  •  • 
Hbe  answer  of  the  witness  gave  the  facts  In 
full,  explaining  what  methods  would  have 
bem  aafeu"  It  was  there  held  that  the  error, 
If  anj  had  been  committed,  was  not  prejudi- 
cial, and  we  feel  constrained  to  so  view  the 
rnUng  of  the  court  as  made  In  this  casa  In 
Luman  r.  Goldoi  Ancient  Channel  M.  Co., 
the  court  merely  held  that  It  was  not  error 
to  sustain  an  objection  to  a  queatton  which 
required  a  witness  to  state  as  to  whether  a 
certain  machine  and  atwUance  ^as  a  sate 
flnfc  It  is  not  said  In  that  case  that  It  would 
have  been  wror,  uudor  the  facts,  to  have 
overruled  the  objection.  And  so  here.  If  the 
court  bad  sustained  the  objection  to  a  ques- 
tion which  brought  forth  txom  the  witness 
am  <^nlon  as  to  what  equipment  was  neces- 
sary to  make  a  scrubber  safe,  that  ruling 
would  not  be  held  to  be  error.  Under  all  of 
the  tertlmony  It  was  for  the  JU17  to  say 
whether  ordinary  and  customary  practice  in 
this  locality  required  the  use  of  steam  a^ 
tactuuent  on  the  gas  machine  to  render  it 
safe  when  not  In  use  and  being  worked  upon 
by  employ^  The  Jury  was  fully  instructed 
as  to  the  law  in  this  regard. 

There  seems  to  us  to  be  nothing  in  the 
point  made  that  plaintiff  was  not  acting 
within  the  scope  of  bis  employment  in  leav- 
ing the  scrubber  aperture  open.  He  was 
specifically  Instructed  to  attempt  to  fix  the 
bushing  whl(4i  was  fitted  into  the  aperture, 
and  when  he  told  White,  the  foreman,  as 
we  must  assume  from  his  testimony  he  did 
tell  bim,  that  be  could  not  fix  It  without  hav- 
ing a  lo<^  nut,  White  Instructed  him  to  leave 
the  bushing  out,  or  leave  it  alone  until  a  lock 
not  could  be  procured  wltii  which  to  make  It 
tight 

[7]  The  point  is  made  that,  as  plaintiff 
was  Injured  by  the  falling  of  the  floor  plate, 
and  as  no  n^llgence  was  shown  in  the  in- 
etallatlon  of  such  plates  or  the  manner  In 
whlcb  they  were  secured,  no  recovery  could 
be  had,  because  the  falling  of  the  plate  was 
tbe  secondary  cause  of  the  accident,  and  that 
it  could  not  be  directly  attributed  to  the  ex- 
plosion of  the  scrubber.  To  our  minds,  there 
is  no  merit  in  this  contention.  The  explosion 
of  the  scrubber  and  tbe  falling  of  the  floor 
plate  happened  simultaneously,  and  without 
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any  question  whatever  It  most  be  said  that 
tbe  explosion  was  the  direct  and  proximate 
cause  of  tbe  Injury  sustained  by  plaintiff. 

We  have  examined  the  instructions  given 
by  the  court,  and  are  satisfied  that  they  con- 
tain a  full  and  fair  statement  of  the  law  M 
applied  to  the  focts  of  this  case. 

Tha  Judgment  and  order  are  affirmed. ' 

We  concur:  JlULMS,  P.  J. ;  SHAW,  J. 


m.  Cal.  App.  44) 

MULHOLLAND  v.  WESTERN  GAS  CONST. 
CO.    (L.  A,  2,926  [Civ.  1,104].) 

(Sapreme  Court  of  California.   March  31, 
1913.) 

In  Bank.  Appeal  -from  Superior  Court,  Los 
Angeles  County;  Frank  F.  Oater,  Judge. 

Action  by  J.  J.  MnlhoUand  against  the  West- 
em  (iaa  Construction  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeala.  Affirmed 
by  tbe  Court  of  Appeal.  Application  for  ra- 
heariug  in  bank  demed. 

See,  also,  131  Pac  110. 

Oscar  A.  Trippet  and  Haas  &  Dunnigan,  all 
of  Los  Angeles,  for  appellant  B.  B.  Drake, 
of  Los  Angeles,  for  respoad^t 

PER  CUlilAM.    Behearing  denied. 

BKATTY,  C.  J.  I  dissent  from  tbe  order 
denying  a  rehearing  of  tbls  cause.  Aside  from 
any  of  the  matters  discussed  in  the  opinion  of 
the  District  Court  of  Appeal,  there  is  a  ques- 
tion presented  by  tbe  record  which  we  are 
bound  to  nodce,  notwithstanding  the  omission 
of  that  court  to  do  so ;  and  this  for  tbe  reason 
that  the  amount  involved  brought  the  cause 
within  oor  jurisdiction  by  direct  appeal,  and 
its  assignment  to  the  District  Court  for  hear- 
ing and  decision  does  not  absolve  us  from  the 
obligation  to  consider  every  substantial  assign- 
ment of  error  relied  upon  by  the  appellant 

The  trial  judge  gave  to  the  jury  the  following 
instruction:  "Defendant's  claim  of  contributo- 
ry negligence  on  the  part  of  the  plaintiff,  as  set 
out  in  the  verified  apswer  of  tbe  defendant,  pre- 
supposes tbe  existence  of  n^Ugence  on  the  part 
of  the  defendant ;  for  if  there  was  no  negligence 
on  the  part  of  the  defendant,  Western  Gas  Con- 
struction Company,  there  could  be  no  contrib- 
utory negligence  on  Uie  part  of  the  plaintiff,  J. 
J.  MulhoUand.  Contributory  negligence,  as 
used  in  these  instructions,  means  such  negli- 
gence, if  any,  on  the  part  of  the  plaintiff  con- 
tributing directly  or  approximately  to  the  acci- 
dent, and  except  for  such  negligence  said  ac- 
cident would  not  have  occurred."  It  was  quite 
proper  for  the  District  Court  of  Appeal  to  omit 
any  discussion  of  this  particular  Instruction, 
for  tbe  reason  that  one  substantially  like  it  was 
approved  by  this  court  in  Linforth  v.  S.  F.  Gas 
&  EL  Co..  156  Cat  66,  103  Pac.  320,  19  Ann. 
Cas.  1230,  and  that  decision  Is  a  bmdlng  prec- 
edent in  cases  of  this  character  for  tbe  Dis- 
trict Courts  of  Appeal  and  the  superior  courts. 
Here,  however,  it  may  be,  and  in  my  opinion  it 
ought  to  be,  reconsidered.  It  plainly  tells  tbe 
jury  that  a  plea  of  contributory  negligence  of 
the  plaintiff  Is  an  admission  of  culpable  negli- 
gence OQ  the  part  of  defendant  This  is  not 
the  law.  A  defendant  may  deny  that  be  was 
guilty  of  any  n^ligence,  and  at  the  same  time 
may  consistently  claim  that  even  if  the  jury 
should  find  that  be  has  been  negligent  the 
plaintiff  would  not  have  sustained  any  injury 
if  it  had  not  been  for  his  own  negligence  as  a 
proximate  cause.   And  it  cannot  be  said  tliat 
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an  error  id  titiU  character  In  a  dittinct  and 
completed  tiiitructio&  la  cured  by  a  more  cor- 
rect statement  of  tlie  law  in  the  general  and 
dlKuraive  charge  of  the  court  The  result  lo 
anch  case  is,  at  beat,  a  direct  conflict  in  the  in* 
atmctioaik  ieaving  tna  jury  without  ft  (uide  In 
tbelr  deUberatioiii. 


<ie6  Cat  lOS) 

TAYLOR  et  ftL  T.  JONES  et  aL  (L.  A.  2^) 

(Soprane  Court  of  California.   Uarcb  10, 
1913.) 

1,  MoBTOAOU  (1  258*)  —  AfisiONMBNT— Note 

SEOCUD  BT  UOBTQAOK  —  NoNNEaoTIABLX 

iMSTBinOirTS. 

Since  a  note  secured  by  a  real  estate  mort- 
Cage  is  not  negotiable,  a  transferee  thereof  from 
the  mortgagee  takes  subject  to  eqnitiee  avail- 
ahle  between  the  original  parties. 

[Bd.  Not«r-For  other  caaM,  ue 
Cent  Dig.  U  68B-eBl;  DeTlHx.  i  26a*: 

2.  MOBTGAQM  (I  268*)— Abbiormbnt  —  D«- 
rsNsKB— Failubb  or  Considebatiom. 

Plaintiffs,  who  owned  two  city  lots,  each 
•abject  to  a  mortgegVf  executed  two  notes  ea<di 
lor  92,000,  each  seeared  by  a  second  mortxage 
on  one  of  the  lots,  and  reciting  that  it  was  a 
first  lien,  the  proceeds  to  be  used  in  paying  the 
first  mortgage  and  other  liens.  The  mortgagee, 
without  making  such  payments,  transferred  the 
mortgages  for  full  value,  and  absconded.  Plain- 
tiffs rttuded  in  a  bouse  situated  on  one  of  the 
lots,  and  any  inquiry  by  the  transferee  would 
have  disclosed  the  fraud.  Held,  that  the  fraud- 
ulent morteage^  was  not  the  mortgagor's  agent, 
and  that  the  defense  of  failure  of  consideration 
was  available  against  the  transferee. 

[Bd.  Note.— For  other  cases,  see  Mortnces, 
Cent  Dig.  II  689-691;  Dec.  Dig.  |  268.*] 

Department  2.  Appeal  from  Superior  Court, 
Los  Angelei  Conutar;  Paul  3.  McConnLck, 
Judgfe 

AcUoQ  by  Jcba  H.  Taylor  and  anottiw 
against  L.  B.  Jonas  and  anotber.  Judgment 
In  tnror  oi  defokdant  Bridget  Donnell7>  and 
plalntLffa  appeaL  Rerersed. 

Frank  Herald,  W.  W.  Wldeman,  and  Chas. 
N.  Salisbury,  all  of  Loe  Angeles,  for  appel- 
lants. Smith,  MlUer  &  Phelps  and  John  C. 
Stick,  ail  of  Los  Angeles,  for  respondeat 


UELTIN,  J.  Plaintiffs  sued  to  quiet  Utie 
to  two  parcels  of  land  In  Los  Angdes  county, 
and  to  cancel  and  release  of  record  two 
mortgagee  upon  said  property,  given  by  plain- 
tiffs to  one  L.  E.  Jones,  who  assigned  the 
said  mortgages  for  their  face  value  to  Brid- 
get Donnelly,  the  defendant  It  was  alleged 
In  the  complaint  that  plaintiffs,  who  are 
husband  and  wife,  were  the  owners  of  the 
two  Iota  In  question;  that  two  mortgages, 
aggregating  about  91,900,  were  of  record,  and 
constituted  liens  against  each  of  the  said 
lots;  that  about  January  1,  1909,  plainUffB 
applied  to  L.  B.  Jones  for  a  loan  of  94,000 
to  pay  off  the  said  mortgages;  that  Jones 
expressed  bis  ability  and  willingness  to  loan 
94,000  to  plaintiffs;  that  be  promised  to  pay 
the  existing  incumbrances,  the  cost  of  having 
the  title  certified  to  date  and  other  expenses 
Including  Insurance,  If  plalntlflb  would  ex- 


ecute in  his.  favw  two  notes  each  for  92,000 
and  each  snppwted  by  a  mortgage  upon  one 
of  the  two  lots;  and  tbat  the  differen<»,  if 
any,  between  said  payments  and  94,000 
should  be  paid  by  Jones  to  i^alntUb.  The 
complaint  further  avers  that,  relying  upon 
the  promises  and  representations  of  Joaes, 
plaintUCs  on  or  about  January  4,  1909,  made 
and  executed  tbe  notes  and  mortgages  In 
accordance  wltb  the  suggestions  of  Jones, 
naming  him  therein  as  mortgagee;  that  these 
mortgages  were  recorded;  tbat  subsequently 
tbe  notes  and  mortgages  were  assigned  bj 
Jones  to  Bridget  Donnelly,  the  defendant; 
tbat  tbe  represoitatlons  and  promises  of 
Jones  with  refermce  to  the  payment  of  tbe 
debts  of  idalntiffs  and  tbe  removal  of  tbe 
liens  of  the  earlier  mortgagee  from  tb^ 
lots  were  false  and  fraudulent;  and  that 
platntifEs  reoeired  no  consideration  whatever 
for  the  notes  and  mortga|»s  given  by  tbem 
to  Jonea  and  by  him  asslpied  to  Bridget 
Donnelly. 

Defendant  answered,  admitting  tbat  she 
had  received  asslgnmaits  of  tbe  notes  and 
mortgagee,  and  alleging  that  she  bad  paid 
the  full  sum  of  94.000  for  them.  She  asserts 
ed  that  plaintiffs  bad  received  full  ccmsldera- 
tion  for  tbe  notes  and  mortgagee  executed 
by  tbem  In  favor  of  Jones.  Two  separate 
affirmative  defoisee  were  pleaded,  In  one  of 
which  it  was  alleged  that  Jones  had  acted 
throughout  the  transaction  as  the  agent  of 
plaintiffs;  and  In  the  other  tbat  tbe  defuid- 
ant  had  pnrcbased  without  notice  of  any 
equities  in  favor  of  the  plalntifbi  and  In  full 
belief  that  Jones  was  tbe  owner  of  tbe  notes 
and  mortgagee. 

The  cause  was  tried,  and  the  court  found, 
among  other  things,  tbat  Jones  had  not  rep- 
resented to  plaintiffs  tbat  be  was  ^oaTitng 
the  money  to  them.  Other  findings  were 
that  Jones  had  acted  as  tbe  agent  of  plain- 
tiffs, and  that  tbe  money  was  paid  to  Jones 
by  Donnelly  for  and  on  behalf  of  plaintiffs. 
The  allegations  of  tbe  special  defenses  were 
also  found  to  be  tru&  Findings  and  Judg- 
ment followed  to  the  effect  tbat  tbe  mortga- 
ges were  valid  and  subsIstlDg  liens  against 
the  property  in  question. 

This  Is  one  of  the  numerous  cases  arising 
as  a  result  of  tbe  rascality  eC  L.  BL  Jones. 
Ba<^  of  tbem  Involves  great  bardsh^  upon 
one  of  the  parties  who  trusted  him.  Defend- 
ant insists,  and  the  court  evidently  bad  tbe 
same  theory,  tbat  tbe  fraud  on  the  part  of 
Jones  could  not  have  operated  to  injure 
plaintiffs  until  be  embezzled  tbe  money  which 
be  held  as  agent  for  tbem,  and  tbat  up  to 
the  moment  of  said  embezElement  Jones  had 
acted  entirely  within  the  scope  of  his  agency. 
She  also  invokes  tbe  rule  that,  where  one 
of  two  innocent  parties  must  suffer,  the  hard- 
ship should  be  visited  upon  that  one  hj 
whose  negligence  the  firaud  was  mi^  possi- 
ble. Neltiier  of  these  positions  is  tenable  In 
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the  pTemt  cas&  The  matter  of  agency  Is 
a  false  aoantlty.  It  makea  no  difference 
wlietber  plaintlffB  expected  Jones  to  loan 
tben  the  money  or  to  negotiate  tbe  notes 
and  mortgagee  for  tlielr  benefit 

n]  Detaidant  vas  dealing  with  htm  as 
a  mortgagee  and  abe  purcliased  from  blxo 
nmuMgotlable  instnunents.  This  placed  her 
upon  her  InanlzT.  and.  If  she  failed  to  make 
a  reaaraiable  Inrestlgatloii,  she  took  tlu  as- 
algnmenta  sobjeet  to  all  defeaises  vhlc^ 
ral^t  bare  beai  nrged  In  Cbtot  of  the  Tay- 
l«s  la.  an  action  by  Jones  to  foredese  the 
mortgagee. 

[2]  One  of  tbeee  defenses  waa  failure  of 
oonsldeEatlon.  If  deifendant  had  made  In- 
quiry of  the  mortgagors,  and  th^  had  told 
her  that  Jones  waa  acting  tor  them  aa  their 
^esit,  the  mattw  would  eM>ear  In  an  entire- 
ly dtSmnt  Ugfat  Bat  the  did  not  take  the 
tnmble  to  consult  tbem,  although,  as  shown 
the  evidence,  they  resided  in  a  bouse 
dtnated  iqion  one  of  the  lots  subject  to  one 
at  the  mortgages  to  Jones.  Anotha  thing 
whkli  should  have  put  ha  upon  her  Inquiry 
waa  the  recital  In  each  morteage  that  It  was 
a  first  Ilea  upon  tbe  property,  when  at  tbe 
time  of  the  purchase  each  lot  was  Incumbered 
by  tbe  11a  of  recorded  mortgagee  junior  to 
that  In  which  Jones  appeared  sb  mortgagee. 
The  evldeoce  shows  that  eadi  party  to  this 
action  placed  full  confldence  In  the  rascally 
Jonea,  who  absconded  with  the  monc?^  paid 
to  him  by  Mrs.  Donnelly.  A  decision  either 
way  will,  as  we  have  said,  doubtless  work 
great  hardship  upon  an  innocent  party;  but 
we  cannot  escape  tbe  conclusion  that  the 
fin  eta  of  tbe  case  bring  It  within  the  prin- 
ciples announced  In  such  cases  as  Meyer  t. 
Weber,  188  Gal.  682,  66  Pac.  1110,  Brlggs  t. 
Crawford,  162  Cat.  125,  121  Pac.  881,  and 
Hdmer  .r.  Parsons,  18  CaL  App.  4B1,  12S 
Pac.  856. 

The  JudgiDent  and  order  are  reversed. 
Weooneiir:  HBNSHAW,  J.;  LOBIOAN.J. 

am  cmi.  m 

DDNSTON  T.  LOS  ANGELES  TAK  ft  STOR- 
AGE GO.  et  aL   (L.  A.  2,»88.) 
(Suprnae  Court  of  GaUfomla.  March  7, 1918.) 

1.  TaADK-MASKs  AiTD  Tradb-Naus  (||  8,  0*) 
— SiTBJioT  OF  HiaHT— Statute. 

Under  Civ.  Code  |  901,  declarinsr  that  one 
wbo  condactfl  a  particolar  buainees  cannot  ex- 
cliuivelT  appropriate  any  designation  or  part 
of  a  dealniation  which  relates  only  to  the  name 
or  descnotion  of  the  business,  or  the  place 
where  It  is  carried  on,  the  name  'Xos  A^igeles 
Van,  Track  &  Storage  Company,"  since  it  re- 
fers both  to  the  place  of  boainess  and  to  the 
descriptioii  of  the  business,  cannot  be  tbe  »ub- 
jeet  of  exclusive  trade-mark. 

(Eid.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  U  4-7,  13;  Dec. 
I>**.  H  8.  9.N 

2.  Taadb-Haxkb  Am  l^ni-NAUBs  (|  70*>— 
IflJUHOEioiF— XTinrAn  Taum  Dkaliro. 

In  the  tateiest  of  fair  trade  dealing,  coarts 
of  equity  will  protect  one  wbo  has  been  tbe  first 


in  the  field,  doing  business  under  a  given  name, 
to  the  extent  oi  making  compedtors  use  rea- 
sonable precautions  to  prevent  deceit  and  fraud 
uptm  his  badness  and  on  the  public;  but  where 
tiiere  is  nothing  more  than  mere  simUarity  of 
names,  or  no  misuse  of  tbe  first  used  name  by 
such  advertising  or  soliciting  as  amounts  to 
fraud,  and  nothing  more  than,  confusion  to  the 
first  established  business  by  acts  not  in  them- 
selves wrongful,  no  relief  can  be  granted. 

[Ed.  Note.— For  otiiec  cases,  set  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  i  81*.  Dec  Dig. 
f  70.*] 

8.  Traob-Mabks  and  Tkade-Naubs  92*>— 
Unfair  CouFETiTion— Equitable  Gbound 
OF  Rbuef— Fraud. 

Id  an  action  to  enioln  alleged  unfair  trade 

dealing  with  respect  to  a  business  name,  fxaud 

will  not  be  presumed,  but  must  be  pleaded  and 

shown. 

[Ed.  Note.— For  other  caseK  ses  Trade-Marica 
and  Trade-Namss,  Cent  Dig.  ||  102,  lOS;  Dee. 
Dig.  S  82.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  O^nn^;  Walter  Bord- 
well.  Judge. 

Action  by  R.  H.  Dunston,  doing  buslnesB 
as  the  Los  Angeles  Van,  Track  ft  Storage 
Company,  against  the  Los  Aides'  Van  Ac 
Storage  Company,  L.  lichtenberger,  and  oth- 
ers.  Judgment  for  plalntlflF,  and  defendants 
appeal.    Reversed  and  remanded. 

E.  W.  Freeman,  of  Wniow,  for  appellants. 
Trusten  P.  Dya,  of  lios  Angeles,  and  B. 
Cleveland  Sdiulta,  for  respondent 

HENSHAW,  J.  Plalntift  alleged  that  In 
the  year  1896,  in  the  cl^  of  Loa  Angeles,  be 
eetabllsbed  the  business  of  moving,  hauling, 
trucking,  and  storage.  To  this  business  be 
gave  the  name  of  "los  Angeles  Van,  Tnu^  & 
Storage  Company."  In  1902  he  made  apidl- 
catlon  to  the  state  of  California  to  have  that 
name  registered  and  trade-marked,  and  on 
the  13th  day  of  August,  1902,  there  was  is- 
sued to  plaintiff  a  certificate  by  the  Secretary 
of  tbe  State  of  California  "grauUng  said  B. 
H.  Dunston  the  sole  and  exclusive  right  to 
use  and  ai^roprlate  said  name  of  Los  Ange- 
les Van,  Tru(^  &  Storage  Cpmpeny  to  bis 
said  business."  Ever  since  the  year  1896  to 
and  Including  tbe  present  time  plaintiff  has 
been  and  la  conducting  his  business  under 
this  name.  By  reason  of  tbe  competent  and 
efficient  manner  In  whldi  he  has  so  conduct- 
ed it,  he  has  gained  for  his  business  known 
as  the  Los  Angelea  Van,  Truck  &  Stwaga 
Compel^  a  widespread  and  valuable  reputa- 
tion, and  he  commanded  and  still  commands 
an  extensive  patronage  throughout  the  coun- 
ty of  tM  Angeles  which  Is,  and  fbr  many 
years  last  past  has  been,  a  source  of  great 
profit  to  him.  la  1910  the  defendante  "wlll- 
fnlly,  wrongfully,  and  unlawfully  disregard* 
ing  the  rights  of  this  plaintiff,  wlUfnlly, 
wrongfully,  unlawfully,  and  fraudulently  used 
and  appropriated  the  name  of  Los  Angeles 
Van  ft  Storage  Company  for  condncOng  a 
similar  buslneas  to  that  of  tbe  plaintiff  here- 
in in  the  city  of  Los  Angeles,"  and  on  or 
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about  the  8tfa  day  of  April,  1910,  the  defrad- 
ants,  and  each  of  them,  formed  and  organ- 
ized a  corporation  by  the  said  name  of  Los 
Angeles  Van  &  Storage  Company  under  the 
laws  of  the  state  of  California,  and  ever 
since  said  time  have  carried  on  their  said 
business  under  said  name  of  Los  Angeles 
Van  &  Storage  Company  with  intent  to  de- 
ceive and  defraud  the  public  and  patrons  of 
the  plaintiff  herein,  and  to  injure  and  de- 
fraud this  plaintiCF,  and  deprive  him  of  bis 
profits  and  of  the  business  acquired  by  his 
valuable  reputation  as  aforesaid."  The  de- 
fendants at  all  times  have  been  advised  and 
Informed  "that  the  said  imitation  name  of 
Los  Angeles  Van  &  Storage  Company  has 
been  pirated  and  simulated,  and  is  an  iu- 
rringonent  and  fraudulent  counterfeit  of  the 
name  used,  issued  to,  and  adopted  by  this 
plaintiff.",  "The  name  used  by  the  defend- 
ants herein  was  calculated  and  intended  to 
deceive  the  patrons  of  this  plaintlCF  and  the 
public  in  general,  and  said  name  of  Los  An- 
geles Van  &  Storage  Company  has  actually 
misled  ahd  does  still  mislead  many  of  them 
to  patronize  the  defendants  herein,  In  the 
belief  that  they,  the  said  public,  are  placing 
said  orders  and  patronage  with  this  plaintiff, 
greatly  to  the  dlmlnutlou  and  damage  of  the 
business  and  profits  of  this  plaintltC."  Plain- 
tiff further  alleges  that  the  business  carried 
on  by  defendants  "under  the  name  of  Los 
Angeles  Van  &  Storage  Company,  in  imlta- 
tion  of  the  said  name  of  this  plaintiff,  is 
greatly  Inf^ior,  and  that  by  reason  of  the 
premises  the  esteem  and  reputation  of  plain- 
tlfTs  said  bn^eas  has  been  injured,  greatly 
to  the  diminution  and  damage  of  the  busi- 
ness and  profits  of  this  plaintiff."  Defiend- 
anta  "have  caused,  and  do  still  cause,  an  ad- 
vertisement of  their  said  business,  Los  Ange- 
les Van  &  Storage  Company,  to  aK>ea'r  in 
extra  large  letters  directly  ahead  of  the  tele- 
phone nnmhers  and  address  of  this  plaintiff, 
in  the  directory  of  the  Home  Telephone  Com- 
pany of  Los  Angeles,  whldi  act  and  adTeF< 
tlslng  on  the  part  of  the  defendants  herein 
are  contrary  to  equity,  and  greatly  injure 
and  damage  the  business  of  said  plaintiff.** 
Defendants  "have  advertised  thdr  said  busi- 
ness under  said  name  of  Los  Angeles  Van  & 
Storage  Comimny  iu  various  ways  and  plac- 
es, and  by  said  acts  have  secured  orders  in- 
tended to  be  given  to  this  plaintiff,  all  to 
the  great  diminution  and  damage  of  the  busi- 
ness and  profits  of  this  plaintiff."  That, 
after  request  and  demand  by  plaintiff,  de- 
fendants have  refused  to  desist  from  the  use 
of  the  name  In  the  telephone  directories  and 
elsewhere.  The  prayer  of  this  complaint,  be- 
sides the  prayer  for  general  relief.  Is  that  a 
perpetual  Injunction  be  issued  enjoining  the 
defendants  "from  using  said  name  of  Los 
Angeles  Van  -&  Storage  Company,  to  the  in- 
Jury  and  damage  of  plaintiff,  and  that  the 
d^eudants  herein,  and  each  of  them,  be 
enjoined  and  restrained  from  publishing  or 


advertising  their  said  business  under  said 
name  of  Los  Angeles  Van  &  Storage  Com- 
pany." 

The  quotations  from  the  complaint  have 
been  made  thus  full  for  the  reason  that  the 
appellants  argue  that  the  complaint  charges 
simply  a  violation  of  a  property  right  In  a 
r^stered  trade-mark,  whereas  respondent 
insists  that  it  not  only  so  charges,  but  that, 
aside  from  the  property  right  in  the  regis- 
tered trade-mark,  the  complaint  also  charges 
unfair  dealing.  This  appeal  is  from  the 
Judgment  granting  the  injunction.  The  find- 
ings therefore  become  of  especial  importance 
in  considering  upon  what  facta  the  court 
actually  based  its  decree. 

The  court  found  In  accordance  with  the 
allegations  of  the  complaint  as  to  the  (diar- 
acter  of  the  business  of  the  plaintiff,  its  con- 
duct under  the  name  of  Los  Angeles  Van, 
Truck  &  Storage  Company,  and  that  there 
was  Issued  a  certificate  by  the  Secretary  of 
State  of  the  state  of  California  granting 
plaintiff  "the  sole  and  exclusive  right  to  use 
and  appropriate  said  name  of  Los  Angeles 
Van,  Truck  &  Storage  Company."  The  court 
further  found  In  accordance  with  the  auc- 
tions of  the.  complaint  that  defendants  did 
"willfully,  wrongfully,  unlawfully,  and  fraud- 
ulently use  and  appropriate  the  nome  of  Los 
Angelee  Van  &  Storage  Company  for  conduct- 
ing a  similar  business  to  that  of  the  plain- 
tiff," and  found,  as  alleged  in  the  complaint, 
that  defendants  organized  the  corporation 
under  this  name  and  ever  ^nce  have  carried 
on  their  businesB  under  this  name,  "ttaoceby 
causing  loss  and  damage  to  the  said  business 
of  said  plaintiff  herein  and  creating  much 
confusion  in  the  conducting  of  said  business." 
It  found  that  tlie  defoidants  caused  and 
cause  "an  advertisement  of  their  said  busi- 
ness, Los  Angles  Van  ft  Storage  Gon^any, 
to  appear  in  extra  large  letters  directly 
ahead  of  the  tdephone  and  address  of  this 
plaintiff  and  have  advertised  their  said  busi- 
ness under  said  name  in  various  other  mys 
and  places."  Finally,  it  found  "that,  the 
plaintiff  having  had  tlie  prior  and  exclusive 
use  of  said  name  Los  Angeles  Van,  Truck  & 
Storage  Company,  the  defendants  herdn,  or 
neither  of  them,  have  any  right  to  use  said 
name  Los  Angeles  Tan  &  Storage  Company, 
for  the  reason  that  the  use  of  said  name  Loa 
Angeles  Van  &  Storage  Company,  by  the  de- 
fendants herein,  is  of  damage  to  the  plain- 
tiff herein,  and  la  calculated  to  deceive  the 
customers  of  the  said  idalntiff.'' 

It  would  appear  from  a  reading  of  these 
findings  that  the  judgment  of  the  coart 
was  based  upon  the  protection  which  the 
law  gives  to  a  trade-mark.  This  is  made 
manifest  from  the  court's  finding  that  the 
certificate  by  the  Secretary  of  State  was 
issued  granting  to  plaintiff  "the  sole  and 
exclusive  right  to  use  and  appropriate  said 
name  of  Los  Angeles  Van,  Truck  A  Storage 
Company."   If  this  were  so,  no  question  ot 
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unfair  dealing  would  artse.  The  gnestlon 
to  be  reeolTed  would  be  simply  wbetber  the 
stmllar  name  adt^ed  by  defendants  and  used 
by  them  was  an  Infringement  upon  plalntiflTs 
property  rights  In  the  trade-mark  name. 

[1]  But  the  finding'  of  the  court  to  this 
elTect  cannot  be  supported  for  two  reasons: 
Tbe  first,  that  the  Secretary  of  State  did  not 
pretend  to  Issue  or  certify  to  tbe  issuance 
of  an  exclusive  right  to  plaintiff  to  use  the 
indicated  name.  The  Secretary  of  State  by 
his  certificate  merely  declared  that  plalntifl 
bad  filed  "a  claim  to  a  trade-mark  to  be 
used  in  connection  with  van,  truck  and  stor- 
age business.  Said  trade-mark  consists  of 
the  words  'Los  Angeles  Van,  Truck  ft  Stor- 
age Company,'  a  description  of  which  Is 
more  fully  set  forth  In  the  specification  at- 
tached to  and  made  a  part  of  the  claim  to 
trade-mark  above  referred  to."  Such  a  cer- 
tificate of  a  claim  to  a  trade-mark  is  ob- 
viously a  very  different  thing  from  a  cer- 
tificate awarding  an  exclusive  trade-mark. 
But,  second,  and  more  important.  Is  the 
fact  that  tbe  trade-name  used  by  plaintiff  is 
not  susceptible  under  our  law  of  exclusive 
use,  and  therefore  of  protection  as  an  ex- 
idosive  trade-mark  or  name.  This  propo- 
sition la  completely  covered  by  section  991 
of  our  ClvU  Code,  which  declares:  "One 
who  •  •  •  conducts  a  particular  busi- 
ness •  •  •  cannot  exclusively  appropri- 
ate any  designation,  or  part  of  a  desig- 
nation, which  relates  only  (a)  to  the  name 
•  •  •  or  (b)  the  description  of  the  •  *  • 
bnslneas,  or  (c)  the  place  where  the  *  •  * 
basinesa  la  carried  on."  It  Is  too  apparent 
to  need  discnsslou  that  the  name  here  em- 
ployed by  plaintiff  has  reference  in  Its  first 
words  to  the  place  of  buslnesa;  in  the  re- 
maining words  to  a  description  of  the  busi- 
ness. BuA  names,  titles,  or  de^gnations 
are  not  the  subject  of  exclusive  copyright 
or  trade-mark.  Eggers  v.  Hlnk,  63  Cal.  445, 
49  Am.  Rep.  96;  Schmidt  v.  Brleg,  100  CaL 
672,  3S  Pac.  623,  22  L.  R.  A  790;  Castle  v. 
Siegfried.  108  Cal.  71,  37  Pac.  210 ;  Hainque 
T.  Cyclops  Iron  Works.  136  CaL  351,  68 
Pac.  1014 ;  American  Wine  Co.  t.  Kohlman 
<C.  C.)  158  Fed.  830. 

It  follows,  therefore,  since  tlie  plaintiff 
cannot  acquire  an  exclusive  property  right 
In  the  associated  words  "Los  Angeles  Van, 
Truck  St  Storage  Company,"  any  relief  bas- 
ed upon  an  asserted  invasion  of  this  ex- 
clusive trade-mark  Is  without  warrant 
Italian-Swiss  Colony  Italian  Tineyard 
Co.,  158  Cal.  262,  110  Pae.  913,  S2  L.  B.  A. 
<N.  S.)  439. 

[t,  t1  As  the  Judgment  cannot  thus  be 
supported  npon  tbe  theory  of  an  Invasion  of 
an  exclusive  right  to  proper^  in  a  trade- 
mark, the  only  ground  for  the  support  of 
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the  Judgment  Is  that  which  has  come  to 
be  known  as  "unfair  trade  dealing."  This 
is  but  a  succinct  statement  of  the  principle, 
that  In  the  Interest  of  fair  commercial  deal- 
ing courts  of  equity,  where  one  has  been 
first  in  the  field  doing  business  under  a 
given  name,  will  protect  that  person  to 
the  extent  of  making  comi>etltors  use  rea- 
sonable precautions  to  prevent  deceit  and 
fraud  upon  the  public  and  upon  the  busi- 
ness first  In  the  field.  Spleker  v.  Lash,  102 
Cal.  38,  36  Pac.  362 ;  Waltham  Watch  Co.  v. 
United  States  Watch  Ca,  173  Mass.  85,  53 
N.  E.  141,  43  L.  K.  A.  826,  73  Am.  St.  Bep. 
263;  Shaver  v.  Shaver,  M  Iowa,  208,  6  N. 
W.  188,  37  Am.  Rep.  194;  Newman  v.  Al- 
vord,  51  N.  T.  189,  10  Am.  Bep.  588.  But, 
as  has  been  Intimated,  relief  In  such  cases 
really  rests  upon  the  deceit  or  fraud  which 
the  later  comer  Into  the  business  field  la 
practicing  upon  the  earlier  comer  and  upon 
the  public.  Like  .all  other  kinds  of  fraud 
and  deceit,  this  Is  not  presumed  but  must 
be  pleaded  and  shown.  Since  plaintiff  had 
no  exclusive  property  right  by  way  of  trade- 
mark In  the  use  of  the  name,  it  follows 
that  the  mere  similarity  of  names  does  not 
establish  the  fraud.  It  mnst  be  such  a  mis- 
use of  the  name  by  advertising  and  solicit- 
ing as  amounts  to  fraud,  and  without  this 
proof  no  relief  may  be  granted,  for,  as  is 
said  by  the  Supreme  Court  of  the  United 
States  Id  Canal  Co.  v.  Clark,  13  Wall.  311, 
20  L.  Ed.  581:  "True  It  may  be  that  the 
use  by  a  second  producer,  in  describing 
truthfully  bis  product,  of  a  name  or  a  com- 
bination of  words  already  in  use  by  anoth- 
er, may  have  the  effect  of  causing  the  public 
to  mistake  as  to  the  origin  or  ownership 
of  the  product;  but  If  it  Is  Ju-^t  as  true  In 
its  application  to  his  goods  as  it  Is  to  those 
of  another  who  first  applied  it  and  who, 
therefore,  claims  an  exclusive  right  to  use 
It,  there  is  no  legal  or  moral  wrong  done. 
Purchasers  may  be  mistaken,  but  th^  are 
not  deceived  by  false  representations,  and 
equity  will  not  enjoin  against  telling  the 
truth."  The  findings  absolately  fail  to 
show  such  fraud,  Imposition,  or  deceit 
Since  the  use  by  the  defendants  of  tbe 
similar  name  which  they  have  selected  Is 
not  forbidden  by  law,  the  use  of  It  even  for 
conspicuous  advertising  so  long  as  the  ad- 
vertisements are  true  Is  not  a  violation  of 
any  of  plaintiff's  rights.  The  fact  that  con- 
fusion to  the  business  of  the  plaintiff  has  re- 
snlted  from  acts  not  in  themselves  illegiti- 
mate of  itself  affords  no  ground  for  relief. 

It  follows  herefrom  that  the  Judgment 
must  be  reversed  and  the  cause  remanded, 
and  It  is  so  ordered  accordingly. 

We  concur:   MELVIN,  J.;  LOBIGAN,  J. 
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(US  Ckl.  168) 

LEVIN  T.  PAB8T  BREWINO  GO. 
(S.  F.  5,907.) 

(Supreme  Court  of  California.   Hatch  21, 

1013.) 

Lasklobd  and  Tenant  (S  190^*)~Liabiu- 
TT  FOB  Rknt— Removal  of  Bdilding. 
A  lease  of  premiaes,  with  a  builditu  there- 
on, for  five  years  from  November,  190i8,  pro- 
Tided  tbat  if  tbe  building  should  be  ordered  to 
be  taken  dowD  by  tbe  municipal  authorities 
then  the  lease  should  thereupon  terminate.  In 
Janaaiy.  1906,  an  ordinance  directed  the  re- 
moval of  certain  bulldii^s  on  or  before  May  1, 
1910,  and  prior  to  February  10,  1909,  the  les- 
sor was  notified  that  he  most  remove  the  build- 
ing, at  which  date  the  tenant  tendered  posses- 
sion of  and  vacated  the  premises,  field,  in  an 
action  for  rent  due  for  the  months  beginning 
February  10  and  March  10.  1909.  declariug  up- 
on tbe  lease,  that  the  pTOvision  terminated  the 
lease  when  the  order  for  removal  waa  made, 
and  waa  a  good  defense  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  f  199^.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  Comity  of  San  Francisco;  John  J. 
Van  Nostrand,  Judge. 

Action  by  Loula  Levin  against  tbe  PabBt 
Brewing  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

Hell»»  Powers  ft  Ebrman,  of  San  Frands- 
w  (Sydney  Seblesincer,  of  San  IBYandaco,  of 
connsel),  for  appellant  A.  A.  Sanderson,  of 
San  Francisco  (Harold  L.  Levtn,  of  Son 
Francisco,  of  coonsel),  tot  respondent 

SHAW,  J.  This  Is  an  appeal  from  a  Judg- 
ment against  tbe  defendazit,  and  from  an  or- 
der  denying  its  motion  for  a  new  trtaL 

On  August  9,  1906,  the  plaintiff,  in  writ- 
ing, leased  to  the  defendant  a  parcel  of  land 
In  San  Francisco,  "together  with  a  certain 
building  or  structure  to  be  erected  on  said 
property"  by  the  plalntitC,  at  the  monthly 
rental  of  $325,  for  the  term  of  five  years 
firom  the  date  of  the  completion  of  the 
building.  The  contemplated  building  was 
completed  on  November  10,  1906,  the  de- 
fendant took  and  held  possession  thereof 
from  that  date  untU  February  10,  1909, 
when  it  tendered  possession  of  the  premises 
to  plaintiff,  vacated  the  same,  and  refused 
to  pay  any  rent  therefor.  The  present  ac- 
tion was  begun  on  March  20,  1009,  to  recov- 
er the  rent  for  the  two  months  beginning 
February  10  and  Mardi  10,  1900. 

Tbe  lease  contained  the  following  condi- 
tion: "It  Is  further  agreed  that  if  said 
building  to  be  erected  on  said  premises  by 
said  first  party  stiall  be  ordered  to  be  taken 
down  or  razed  by  the  municipal  authorities 
of  said  city  and  county,  then  this  lease  shall 
thereupon  terminate,  and  that  neither  party 
thereto  shall  be  held  liable  or  responsible 
to  the  other  thereunder." 

There  was  nothing  In  the  lease  particular- 
ly specified  as  to  whether  the  building  to  be 
erected  was  to  be  of  wood,  stone,  bride,  or 


Iron.  It  was  admitted,  however,  tliat  the 
building  erected  by  Levin  was  of  a  charac- 
ter not  permitted  in  the  district  in  which  It 
was  situated  by  the  fire  ordinance  of  tbe 
dty  then  in  force.  In  January,  1906,  the 
board  of  snpervlBoni  of  San  Frandsoo  en- 
aded  an  ordinance  dedarii^  tliat  all  sndi 
buildings  erected  In  the  dty  after  AmU, 
1908,  "are  Itereby  ordered  demolished  or  re- 
moved on  or  before  May  1,  1910,"  and  direct- 
ing the  board  of  public  works  forthwith  to 
sore  notice  on  all  owners  and  lessees  of 
property  having  such  boll  dings  thereon,  and 
making  It  tbe  dntgr  of  said  board  to  remove 
or  demolish  such  buildings  if  the  owner  fail- 
ed to  do  so,  as  provided  In  the  ordinance. 
Prior  to  V^bmaxy  10^  190^  tbe  boud,  pnr- 
snant  to  this  ordinance,  gave  notice  to  Levin 
that  be  mut  comply  ttaerewitii,  and  reQoir- 
ing  tbe  removal  of  the  balldlnc. 

We  are  of  tbe  opinion  that  tbe  abore- 
qnoted  danae  of  the  lease,  taken  In  connec- 
tion with  the  fiuits  we  have  stated,  establish- 
es a  good  defoise  to  tbe  action.  It  provided 
that  If  the  building  erected  "shall  beonteretf 
to  be  taken  down  n  rased"  by  tbe  dty  an- 
tbortttw  '*thm  thU  leate  $Katt  (kemmoB 
terminate."  The  plaintiff  contends  that  tbe 
true  meaning  of  this  language,  as  applied  to 
the  ordinance  in  anestion,  Is  that  the  lease 
did  not  terminate  until  dw  last  day  of  ttie 
period  alloired  tbe  owner  or  lessee  to  remove 
or  demolish  tbe  building.  The  argument  Is 
that  an  order  made  on  January  9,  190^  to 
remove  or  demolish  a  building  **on  or  before" 
May  1,  1910,  does  not  become  an  effectual 
order  until  the  latter  date,  and  bence  tliat 
It  is  not  until  tliat  date  that  tbe  clause  be- 
came oi>erative  to  end  the  lease.  Tbe  lan- 
guage, however,  Is  clear  that  if  the  building 
is  "ordered"  to  be  taken  down  '*th«»  this 
lease  shall  thereupon  terminate."  This  lit- 
erally means  that  it  terminates  when  the 
order  is  made,  and  necessarily  Implies  that 
it  "does  not  continue  to  tbe  expiration  of  the 
time  allowed  In  which  to  obey  tbe  order. 

Under  the  drcumstances  existing  when 
the  lease  was  made,  this  Is  the  most  reason- 
able interpretation  to  be  placed  upon  it. 
The  great  fire  destroying  all  the  buildings  In 
the  central  part  of  San  Francisco  occurred 
In  April,  1906.  This  lease  was  made  in  Au- 
gust, 1006.  At  that  time  It  bad  bNeen  nnoffi- 
dally  given  out  by  tbe  city  authorities,  and 
It  was  generally  understood  by  the  people, 
that  the  arection  of  temporary  wooden  bnfld- 
ings  in  the  burned  district,  but  within  the 
prohibited  limits,  would  be  allowed  for  the 
immediate  necessities  of  the  inhabitants,  but 
that  they  would  be  subjed  to  removal  at 
any  time,  if  the  board  of  supervisors  so  di- 
rected. The  period  of  this  indnlgence  was 
undetermined,  and  it  was  obvious  that  it 
would  be  uncertain.  It  was  not  to  be  a- 
pected  that  when  such  direction  was  given 
it  would  be  for  tbe  Immediate  removal  of 
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sncili  tmUdlngs.  Gbod  policy  would  dictate 
that  ft  reasonable  time  wonld  be  allowed  for 
socSk  removal  after  the  order  therefor  was 
made.  It  woold  not  be  fair  to  bind  the  ten- 
ant to  pay  rent  up  to  the  last  day  for  the 
removal  of  the  building,  where  such  removal 
was  to  be  made  by  the  lessor,,  as  would  be 
the  case  here.  The  tenant  could  not  knovr 
when  bis  landlord  would  decide  to  remove 
the  building,  and  he  might  be  put  to  great 
harm  and  loss  by  a  sudden  notice  to  that  ef- 
fect by  the  lessor.  To  avoid  these  contingen- 
cies the  clause  was  advisedly  so  drawn  as 
to  end  the  lease  with  the  making  of  a  mu- 
nicipal order  directing  the  removal  of  the 
buildings.  If  the  tenant  should  then  hold 
over,  anotlier  clause  of  the  lease  provided 
that  such  holding  should  be  a  tenancy  from 
month  to  month  only.  If  he  vacated  the 
premises,  the  owner  could  thereupon  remove 
the  buildings,  occupy  them  himself,  or  lease 
them  temporarily  until  it  was  convenient  for 
him  to  remove  them,  and  thus  no  injustice 
would  be  done  to  him.  The  defendant  did 
not  vacate  the  premises,  b)it  conUnued  to 
occupy  them  for  13  months  after  the  termi- 
nation of  the  lease  and  paid  the  rent  month- 
ly. This  was  a  holding  over  after  the  ter- 
mination of  the  lease,  and  under  the  clause 
referred  to  It  became  a  tenancy  from  month 
to  month. 

There  might  be  some  doubt  whether  the 
defendant  had  the  right  to  terminate  this 
tenancy  from  month  to  month  on  February 
10,  1900,  except  ni>on  a  notice  to  that  effect, 
given  one  month  In  advance.  Cir.  Code,  i 
1916.  Ko  such  previous  notice  appears  to 
have  been  given.  A  notice  given  on  Febru- 
ary 10;  1909,  would  not  terminate  the  lease 
until  March  10th,  and  the  tenant  would  be 
liable  for  the  rent  for  that  month,  if  a 
proper  suit  had  been  begun  therefor.  But 
the  plaintUf  does  not  sue  upon  such  liabil- 
ity, and  the  questioo  is  not  Involved  in  this 
action.  The  complaint  was  filed  on  March 
30t  1900.  It  declares  upon  the  lease,  stating 
that  the  rent  was  thereby  made  payable  in 
advance,  and  that  the  rental  payable  on  Feb- 
marr  10th  for  the  oisulng  month,  and  that 
payable  on  March  10th  tar  the  month  ending 
April  10th,  were  due  and  unpaid.  It  does 
not  allege  a  holding  otw,  ox  a  taumcy  tsom 
month  to  month,  or  an  occupancy  or  pos- 
seadou  for  either  of  these  months.  It  as- 
mmes  that  the  lease  had  not  terminated, 
and  the  action  Is  to  recorw  the  advance  rent 
doe  by  the  express  covenants  of  the  lease. 
No  claim  for  recovery  Is  made,  except  upon 
the  theory  that  the  lease  was  still  In  force 
when  the  suit  was  begun.  The  lease,  as  we 
have  h^etofore  stated,  terminated  whoi  the 
order  for  the  removal  of  the  buildlDgs  was 
made,  and  the  clause  relating  to  such  order 
declares  that  upon  such  termination  nether 
party  shall  be  Mabte  to  the  other  under  the 
lease.  The  defendant  therefore  Is  not  liable 


upon  the  obligation  set  forth  In  the  com- 
plaint We  therefore  find  it  unnecessary  to 
determine  the  question  whether,  under  a 
proper  pleading,  in  any  event,  It  would  be 
liable  for  the  month  ending  March  10,  1909. 

There  Is  a  suggestion  that  the  lease  la  in- 
valid, because  it  Is  a  contract  to  erect  a 
building  of  a  character  forbldd«i  by  the  flre 
ordinance,  and  therefore  contrary  to  the  pol- 
icy of  express  law.  Civ.  Code,  H  16(«,  1667. 
Our  conclusion  that  the  defendant  is  not  lia- 
ble for  the  rent  under  the  lease,  even  If  it  is 
valid,  makes  It  unnecessary  to  decide  about 
Its  legaUty. 

The  Judgment  and  order  are  reversed. 

We  concur:  ANGELLOTTI.  J.;  SL03S, 
J.;  MULVIN,  J.;  HENSHAW,  3, 


an  Cal.  lO) 

CX>P1ELAND  ft  al.  r.  FAIRVIGW  LAND  ft 
WATER  GO.  et  aL    (Lu  A.  3,1^.) 

(Supreme  Court  of  Galifomia.   -March  20, 
1013.) 

1.  FaoPKBTT  (I  4*)— "Rbai.  PaoPEBXT''— "Wa- 
ter." 

Water  stored  by  an  irrigation  company  la 
its  reservoir  was  real  property,  the  right  to 
use  which  could  become  appurtenant  to  land. 

{Ed.  Note.— For  other  eases,  see  Property, 
Cent  Dig.  H  4r4:  I>ee.  DlgTM.* 

For  otiier  definitions,  see  Words  and  Phrases, 
vol.  7.  pp.  6939-^1:  voL  8,  pp.  7408.  7410.] 

2.  Watebb  and  Wateb  Cocbsbs  <|  249*)— Ib- 
bioation  oohpant— goxikact— gohstbuo- 

TION. 

A  controversy  having  arlBea  between  the 
F.  Water  Company,  which  was  obligated  to 
supply  plainciSB  with  water  for  irrigation,  and 
the  H.  Water  Company,  relative  to  their  re- 
spective tnterests  in  the  waters  of  a  river,  they 
made  a  compromise  agreement  for  the  division 
of  Buch  waters,  which  agreement  contained  a 
clause  providing  that  the  H.  Company  should 
sell  water  to  the  F.  Company  if  at  any  time 
the  latter  shoald  have  insufficient  water  to  sop- 
ply  and  irrigate  Its  lands.  Held,  that  this  was 
at  most  a  mere  executory  agreement  for  saleti 
of  water  to  be  effective  at  the  option  of  the  F. 
Company,  and  did  not  transfer  to  It  any  right 
in  the  water  supply  ot  the  H.  Company,  and 
hence  plaintiffs  had  no  right  In  the  water  be- 
longing to  the  H.  Company. 

 [Eld.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Dec.  Dig.  i  249.»1 

8.  Watkbs  and  Watsb  Codbses  (%  247*)— IB- 

BIOATION  —  ENFOBCKUSNT    OT  CDNTBAOT— 

Laches. 

Where,  until  recently,  no  Water  was  ever 
demanded  under  a  contract  executed  between 
two  water  companiM  in  1S87,  which  contract 
provided  that,  if  the  water  supply  of  one  proved 
insufficient  at  any  Hme,  It  should  be  supplied 
with  water  by  the  other,  the  right  to  enforce 
the  contract  In  equity  was  barred  hy^  laches; 
the  supply  having  always  been  insufficient 

WEld.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  S  314 ;  Dec.  Dig.  i 
247.*] 

4.  Waters  and  Wateb  Covbbss  (t  249*)— 
Public  Sebvice  Cobfobation  —  Duty  to 
Supply  Wateb— Mandatory  Injunction, 
A  public  service  corporation,  engaged  in 
distributing  water  to  the  pnbtit  for  irrigation 
purposes,  will  not  be  required  to  furnish  water 
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to  landB,  when  it  b  not  ihown  that  thej  are 
witbin  the  area  to  wbicb  the  water  has  been 
dedicated,  or  are  entitled  to  luch  water,  or 
that  the  compaDy  had  any  aurpluB  to  supply  to 
lands  not  within  the  oriipnat  dedication. 

_rEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  {  249.*] 

6.  WATEB8  AND  WaTEB  GOUB8B8  (|  252*)— 1»- 
BIOATIOH— TEAHSFBB  OT  BiPABIAH  WATXB 

RrOHT. 

Where  a  land  company  owned  a  tract  of 
land  abutting  on  a  river,  and,  havlDg  acquired 
as  a  riparian  riybt  a  water  rigbt  which  extend- 
ed to  every  part  ol  the  tract,  organized  another 
corporation  as  a  mere  holding  company  of 
which  it  retained  control,  and  to  which  it 
transferred  the  water  right,  and  where  it  then 
sold  the  land  in  small  parcels,  giving  with  each 
parcel  a  certificate  of  stock  in  water  corpora- 
tioD.  which  certificate  declared  that  the  bolder 
was  "entitled"  to  a  certain  part  of  the  water 
"belonging  to"  the  corporation,  the  purchaser  of 
each  parcel  became  vested  with  a  proportionate 
part  of  the  riparian  right  ori^nally  held  by 
the  land  company. 

[Bd.  Note.— For  ottwr  cases,  see  Watm  and 
Water  Goorsei,  Dea  IMg.  1  262.*] 

e.  Watebs  asd  Watkb  OouBasB  a  1S8*)— IB- 
BIOATIOH— TBANSnS  OF  WaTEB  RXOHT— VA- 

MDITT. 

The  transfer  of  a  water  right  to  an  Irriga- 
tion district,  which  bad  no  legal  existence,  was 
void  and  tlie  title  remained  in  the  transferror. 

[Ed.  Notev— For  other  casei.  aee  Waters  and 
Water  Cbnrsea,  Cent  IMg.  3J58-160;  Dec. 
Dig.  I  1D3.*] 

7.  Tbwanct  in  CbMuoN  (?  16*)— Adtbhsb 

Possession— Water  Rights. 

Where  a  land  company  and  the  purchasers 
of  parceb  of  land  from  it  were  tenanto  tu  com- 
mon of  a  water  right,  and  the  company  occu- 
pied, aa  to  the  purchasers,  the  relation  of  trus- 
tee of  the  water  right,  the  mere  fact  that  the 
company  took  possession  of  waterworks  owned 
by  another  corporation  and  acquired  title  to 
same  by  adverse  possession  as  against  the  cor- 
poration did  not  divest  the  purchasers  of  their 
title  in  the  water  right;  It  being  essential  to 
any  possession  adverse  to  the  purchasers,  that 
the  company  distinctly  informed  them  that  it 
repudiated  their  claim  to  a  share  of  the  water 
and  that  it  claimed  adverse  title  to  all  the 
water. 

[lOd.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Gent  Dig.  H  42^;  Dec.  Dig.  | 
16.*] 

8.  Tenancy  in  Common  f|  15*)— Advebse 
Possession— Watkb  Rights. 

That  a  company,  which  was  a  tenant  in 
common  of  a  water  right,  with  purchasers  of 
land  from  it,  and  occupied  toward  them  the  po- 
sition of  trustee,  imposed  a  charge  upon  them 
for  water  did  not  make  its  possession  of  the 
water  right  adverse,  where  the  origiaal  sale 
agreement  imposed  upon  the  purchasers  a  du- 
ty to  pay  a  part  of  the  expenses  of  repair  and 
distribution,  and  the  circumstances  under 
which  the  charge  was  made  were  such  that  they 
could  reasonably  presume  that  it  represented 
merely  their  share  of  the  expense. 

[EkI.  Note.— For  other  cases,  see  Tenancy  in 
Common.  Cent  Dig.  |i  42-62;  Ded.  Dig.  | 
16.*] 

0.  Watbbs  and  Watkb  CovMm  ^  166*)— 
Watbb  Right— Fobfkititkb. 

Where  a  company,  having  directed  water 
and  thereby  acquired  a  water  right,  sold  an  in- 
toreat  in  it  to  another,  and  thereafter  oontln- 
ned  to  divert  the  water  for  the  vendee,  the  mere 
failnre  of  the  vendee  to  demand  or  use  the  wa- 


ter did  not  forfeit  Us  right  thereto  to  ttie  ven- 
dor. 

[Bd.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  ft  168,  174-183; 
Dec.  Dig.  i  156.*] 

10.  Watebs  and  Watkb  Coitbsbs  <i  1B6*) — 
Watke  Right— Fobfbitube. 

The  doctrine  that  an  easement  acquired  by 
use  is  lost  by  mere  disuse  under  the  express 
provisions  of  C^v.  Code,  H  Sll,  1411,  does  not, 
so  far  as  the  company  is  concerned,  apidy  to  a. 
water  tight  acanired  from  a  oompany  1^  cmh 
veyance. 

[Ed.  Note.— For  other  caaea,  aee  Waters  and 
Water  Courses,  Cent  Dig.  |f  168,  174-183; 
Dec  Dig.  I  16«.*] 

In  Bank.  Appeal  ttma  Superior  Goart^ 
Blverslde  County ;  F.  B.  Doismore,  Judge. 

Action  by  mutam  F.  Oopeland  and  othera 
against  tbe  Falrvlew  Land  ft  Water  Com- 
pany and  anotlier.  From,  a  judgment  tor 
defendants,  and  doilal  of  new  trial,  plalntlfb 
appeal  Affirmed  in  part,  and  reversed  and 
remanded  in  part 

Purington  &  Adair,  of  Riverside,  P.  N. 
Myers,  of  Los  Angeles,  and  Wm.  F.  Copeland, 
of  Riverside,  for  appellants.  Collier,  Cama- 
han  &  Craig,  of  Biverside^  for  re^ndenta. 

SHAW,  J.  The  plalntlEb  ft|^l  from  the 
judgment  and  from  an  order  denying  their 
motion  for  a  new  triaL 

The  object  ot  tbe  plaintUrB*  action  was 
to  obtain  a  decree  dedaring  that  tbey  were 
each  entitled  to  receive  from  tlie  E^lrrlew 
Land  &  Water  Company  sufficient  water  up- 
on tbeir  respective  tracts  of  land  for  Irriga- 
tion and  domestic  use  thereon,  upon  payment 
of  chai^  BUfflcient  to  defftiy  the  expenses 
of  keei^ng  up  the  water  system  and  dlstribnt- 
tng  the  water,  and  to  enjc^  the  Falrrlew 
Ooropany  from  demanding  or  ooUectlng 
charges  for  the  ddlveiy  of  such  water  in  ex- 
cess of  tbe  sum  reasonably  neoeaaary  for  tbe 
purpoKs  stated,  not  eneedlng  10  cents  per 
inch  per  day  of  24  hours.  As  to  the  Lake 
Hemet  Water  Company,  they  asked  a  decree 
declaring  that  they  were  entitled  to  share 
In  the  watw  of  that  company  whenever  the 
water  of  the  Fairvlew  Oompany  was  insnffl- 
clent  to  supply  and  irr^te  their  said  lands. 

The  court  adjudged  that  the  plaintlffii  Uc- 
Gann,  Bradahaw,  Hart,  Bliae  Beck,  Catherine 
Beck,  and  mmily  Compton,  as  to  certain 
lands  spedflcally  described,  bad  no  right  to 
demand  or  recelTe  watw  from  dther  defoid- 
ant  With  regard  to  tbe  otber  lands  d^ 
scribed  in  tbe  complaint,  the  judgment  was 
that  the  plaintifb  are  each  entitled  to  tbe 
continuoas  use  of  water  for  irrigation  and 
domestic  purposes  upon  th^r  respective 
tracts  of  land,  to  be  dellvoied  to  them  by  the 
Falrview  Uind  ft  Water  Company,  upon  the 
payment  o£  such  legal  rates  and  tolls  as  shall 
be  charged  for  furnishing  the  said  water, 
but  that  none  of  the  plaintiffs  had  any  right 
or  interest  in  water  belonging  to  die  Lake 
Memet  Water  Company.  The  right  of  tbe 
plaintifte,  except  as  above  stated,  to  rec^ve 
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water  from  the  water  Bupply  in  control  of 
the  Falrrlew  Company,  on  payment  of  law- 
fully fixed  tolls,  WB8  conceded  by  that  eom- 
pany  In  Its  answer.  Vtam  it  will  be  observed 
that,  except  as  to  the  lands  first  mentioned, 
the  only  dllpote  between  the  plahitUto  and 
the  defendant  the  Falrrlew  Land  h  Water 
Oompany  is  whether  the  charges  whldi  the 
conqnny  may  impose  are  limited  to  the 
amount  necessary  to  cover  the  cost  of  keep- 
ing up  Qie  waterworks  and  distributing  the 
water,  not  to  exceed  10  cents  for  each  Inch 
per  day,  or  whether  the  company  may  charge 
a  greats  sum,  including  reasonable  annual 
interest  upon  its  investment  And  the  main 
qnestton  on  this  branch  of  the  case  Is  wheth- 
er or  not  the  Falrview  Company  is  the  owner 
of  Oie  water  itself  and  may  consequoitly  in- 
elade  the  valoe  of  the  water-supply  as  part 
of  the  investment  upon  which  It  is  entitled 
Co  a  reasonable  return  as  part  of  its  charges 
fOr  delivering  water  to  the  plalntlfFs. 

L  We  think  the  claim  of  right  to  receive 
water  from  the  snpply  belonging  to  Hie  Lake 
Hemet  Water  Company  Is  not  well  foonded. 

[1  ]  We  cannot  agree  with  the  argument  on 
behalf  of  that  company  that,  as  its  water 
soi^iy  consists  of  water  stored  in  a  reservoir, 
anch  stored  water  Is  personal  property  which 
cannot  be  appurtenant  to  land,  in  support  of 
which  Heyneman  v.  Blake,  19  Cat.  594,  Is 
cited.  There  is  a  statement  in  ttie  opinion 
in  that  case  that  water,  when  collected  In 
reservoirs  and  pipes  and  thus  separated  from 
its  original  sonrce,  is  personal  property.  But 
this  declaration  cannot  be  accepted  as  sound. 
The  question  involved  In  that  case  waa  the 
qoeatlon  whether  or  not  a  corporation  whlA 
stores  water,  conducts  it  through  the  earth 
In  idpes,  and  sells  and  delivers  it  by  that 
means  to  the  inhabitants  of  a  dty  on  their 
premises  Is  engaged  in  trade  and  commerce. 
Unquestionably  It  is,  but  not,  as  is  there 
erroneously  said,  because  the  water  becomes 
personalty  when  thus  stored,  but,  as  la  fur- 
ther said,  because  it  Is  then  sold  for  a  price 
to  the  Inhabitants.  Upon  delivery  for  house- 
hold use,  It  undoubtedly  becomes  personal 
property,  being  then  completely  severed  from 
the  realty.  Tbe  question  of  the  character  of 
water  as  property  was  fully  considered  In 
Stanislaus,  etc:,  Co.  v,  Bachman,  152  Cal. 
728,  83  Pac.  858,  15  U  B.  A.  iN.  &)  .359. 
Heyneman  v.  Blake  was  dlstiuguished,  and 
the  remark  therein,  above  referred  to,  was 
declared  not  to  be  the  law.  Water,  in  Its 
natural  state.  Is  part  of  the  land.  Like  any 
other  part  thereof,  It  may  become  personal 
property  by  being  severed  from  the  realty, 
bat  not  until  then.  When  it  Is  sold  for  do- 
mestic use  and  delivered  by  means  of  idpes 
to  the  premises  In  the  usual  manner,  the 
pipes  Uiemselves  are  fixtures  and  part  of  the 
realty,  and  this  severance  takes  place  when 
tbe  water  Is  taken  from  the  pipes  by  the 
consumer.  In  the  case  of  water  for  irriga- 
tion. dellToed  in  ditches  or  i^pes,  the  sever- 
aooB  does  not  take  {tlajce  at  all.  The  water, 


by  that  use  of  It^  permeates  the  soil  and  re- 
mains a  part  of  the  realty.  Tbe  water  of  the 
Hemet  Company,  stored  in  its  reserved,  is 
therefore  real  property,  the  rigbt  to  the  use 
(tf  which  may  become  aivnrtenant  to  land. 

[2J  There  are  other  reasons,  however,  ad- 
vanced by  that  company,  which  folly  support 
Its  pmltlon.  PlalntUTs  claim  is  based  whoUy 
on  a  contract  dated  FAroary  12,  1867,  be- 
tween the  Falrview  I^nd  h  Wat^  Oomfiany 
and  the  Lake  Hemet  Water  Company.  The 
theory  of  tbe  plalsUfflls  is  that  this  contract 
vested  In  the  Falrview  Oompany  a  right  or 
Interest  in  the  vratera  belonging  to  tiie  Hemet 
Company,  and  that  by  mesne  conveyances, 
which,  for  the  present,  it  la  not  necessary 
to  state  In  detail,  a  proportional  share  of  this 
right  In  the  Hemet  water  became  vested  In 
the  plaintUTs.  We  think  the  said  contract 
did  not  vest  in  tbe  Falrview  Company  any 
interest  whatever  in  the  water  belonging  to 
the  Hemet  Company,  and  consequently  that, 
whatever  may  have  been  tlie  effect  of  the 
mesne  conveyances  above  m«atloned  as  to 
other  waters,  the  plaintlflls  obtained  no  Inter- 
est In  the  Hemet  water  whi<di  can  now  be 
enforced.  At  the  time  that  agreement  was 
made,  the  Falrview  Company  and  the  Hemet 
Company  each  had  or  claimed  Interests  in 
the  waters  of  the  San  Jacinto  river,  and 
there  was  some  oondict  as  to  their  respective 
rights.  The  main  purpose  aud  effect  of  tbe 
agreement  was  to  s^regate  and  define  the 
parts  of  the  stream  which  ^ould  thereafter 
be  deemed  to  belong  to  each  company  re- 
spectively, so  that  nelUier  should  thereafter 
have  any  right  or  claim  In  tbe  part  tberein 
set  apart  to  the  otber.  The  Hemet  Company 
ther^  quitclaimed  and  released  to  the  Fair- 
view  Company  all  right,  title,  or  interest  In 
the  waters  of  two  tributaries  of  the  river 
known  as  Strawberry  creek  and  the  North 
fork  and  all  of  the  waters  of  the  South  fork 
below  a  certain  diversion  dam  to  be  construct- 
ed therein  a  short  distance  above  the  Junction 
of  the  South  fork  and  Strawberry  creek. 
The  Falrview  Company,  In  turn,  qultelaimed 
to  the  Hemet  Company  all  right,  title,  or 
Interest  in  the  waters  of  the  South  fork 
above  tbe  said  diversion  dam.  The  clause 
under  which  the  plaintiffs  claim  waa  as 
follows — the  Hemet  Company  being  the  first 
party  and  the  Falrview  Company  the  second 
party:  "And  said  party  of  the  first  part 
hereby  agrees  to  and  with  the  said  party 
of  the  seoond  part  that,  if  at  any  time  the 
water  hereinbefore  mentioned  of  said  last- 
named  party  shall  be  Insufficient  to  supply 
and  irrigate  Ite  lands,  the  said  party  of  the 
first  part  will  furnish  water  to  said  party 
of  the  second  part  upon  the  same  terms  and 
price  it  furnishes  water  to  other  persons  by 
the  day  or  by  the  run,  and  will  deliver  such 
water  into  the  pipes  of  said  parties  of  the 
second  part  on  their  said  lands  at  such  points 
on  tbe  line  of  its  {ripe  or  pipes  to  which  said 
parties  of  the  second  part  may  lay  their 
pfpea"    This  clause  does  not  operate  to 
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transfer  to  the  Faiirlew  Company  any  prop- 
erty right  or  Interest  In  the  auKily  of  the 
Hemet  Company.  At  most.  It  is  a  mere  eiec- 
vtory  agreement  for  sales  of  water,  to  be 
effectlTe  at  the  optloD  of  the  Falrvlew  Com- 
pany. Ab  an  agreement  to  sell  an  interest 
In  property,  It  lacks  the  essential  element 
of  certainty  as  to  the  property  which  la  to 
be  delivered.  It  does  not  state  the  quantity 
of  water  to  be  furnished,  nor  give  aoy  means 
of  determining  that  auaotlty.  The  precise 
act  to  be  done  In  Its  performance  is  not  dear- 
ly ascertainable.  It  Is  therefore  Incapable  of 
^tforcement  against  any  epedflc  property. 
Berry  v.  Woodbum,  107  Oal.  508,  40  Pac. 
802;  Magee  v.  McManiis,  70  Cal.  556,  12 
Pac.  451;  Stanton  v.  Slitgleton,  126  Cal.  664, 
59  Paa  146,  47  L.  R.  A.  334 ;  Meyer  v.  Qulg- 
gle,  140  Cal.  498,  74  Pac.  40;  CIt.  Code,  { 
8890,  snbd.  6 ;  2  DevUn  on  Deeds,  8  1010. 

[3]  Furthermore,  all  right  of  action  to  en- 
force the  contract  In  equity  is  clearly  barred 
by  laches.  The  water  quitclaimed  to  the 
Falrvlew  Coarpaoy  was  always  insufficient 
to  irrigate  the  Falrvlew  tract,  yet,  for  the 
entire  period  from  the  making  of  the  contract 
in  1887  until  a  few  months  before  this  action 
was  begun,  no  water  was  ever  demanded 
under  the  contract  either  by  the  Falrvlew 
Company  or  Its  successors  in  Interest  or  by 
any  of  the  plalntiCFs,  and  the  validity  of  the 
contract  as  a  conveyance  or  agreement  to 
convey  an  Interest  In  the  waters  of  the  Hem- 
et Company  was  never  at  any  time  recognized 
by  that  company.  The  action  was  begun  on 
October  29,  1908.  The  statutory  period  of 
limitation  bad  run  over  and  over  again.  For 
these  reasons  we  conclude  that  the  plaintiffs 
have  established  no  right  or  specific  interest 
in  the  water  belonging  to  the  take  Hemet 
Water  Company. 

[4]  There  is  some  discussion  of  the  prop- 
osition that  the  Hemet  Company  is  a  public 
service  corporation  and  that  the  plaintiffs, 
as  beneQciaries  of  the  public  nse,  are  entitled 
to  take  water  from  Its  ^stem.  There  is  no 
direct  evldoice  that  the  Hemet  Company  is 
distributing  its  water  to  the  public,  or  for 
general  use,  or  that  its  water  is,  or  has  been 
dedicated  to  the  use  ,of  the  public  or  any 
part  thereof.  But,  if  It  is  conceded  that  its 
water  is  devoted  to  the  public  nse,  there  is 
no  evidence  to  show  that  the  lands  of  the 
plaintiffs  are  within  the  area  to  which  snch 
water  has  been  dedicated,  or  that  they  are 
entitled  to  water  from  that  system,  or  that 
the  company  has  any  surplus  to  apply  to 
lands  not  within  the  original  dedication.  See 
Hlldreth  v.  Monteclto,  etc.,  Co.,  139  Cal.  29, 
73  Pac  395 ;  Thayer  v.  Oallfomia  Dev.  Co.,  164 

CaL  ,  128  Pac.  21.  It  follows,  from  these 

considerations,  that  the  Judgment  and  order 
appealed  from,  so  far  as  the  Lake  Hemet 
Water  Company  Is  conc^ed,  are  correct 
and  should  be  affirmed. 

[B]  2.  For  a  proper  understanding  of  the 
differences  between  the  plaintiffs  and  the 
Falrriew  Land  ft  Water  Company,  a  more 


elaborate  statement  of  facta  Is  necessary. 
There  Is  no  substantial  conflict  in  the  evi- 
dence as  to  the  facts  about  to  be  stated.  In 
the  early  part  of  the  year  1887,  that  com- 
pany, which  we  will  hereafter  designate  the 
Fairview  Company,  was  the  owner  of  a  tract 
of  land  containing  2,897  acres  of  land  known 
as  the  Fairview  tract,  abutting  upon  the  San 
Jacinto  river  and  being  a  part  of  a  lazier 
tract  comprising  a  Mexican  grant  known  as 
the  Rancho  San  Jacinto  TleJo.  Tbia  tract 
being  riparian  to  the  stream,  the  company 
had  the  right  to  use  the  water  upon  the  land 
and  to  that  extent  it  owned  an  interest  in  the 
waters  of  Oxe  river.  Its  right  was  limited  to 
the  iiOTtionB  of  the  stream  quitclaimed  to  It 
by  the  contract  her^before  mmtianed  be- 
tween it  and  the  Hemet  Company,  but  It  was 
obviously  a  riparian  rl^it.  The  land  and  the 
water  togetiier  were  very  valuable;  separate- 
ly, the  land,  at  leut,  was  comparatively 
worthless.  The  Fairview  Company  adopted 
the  plan  of  selling  the  land  In  parcels  to- 
gether with  a  share  of  liie  water,  dtiarglng  a 
lump  sum  for  each  parcel  of  land  combined 
with  a  proportionate  share  of  the  water.  For 
this  purpose  it  bad  the  land  sarveyed  and 
subdivided  partly  Into  town  lots  and  parUy 
into  parcels  of  20  acres  each.  Thereupon  it 
announced  that  It  had  a  water  aapBiy  tor 
the  nse  of  such  land;  0iat  it  would  pipe  such 
water  to  each  parcel  thereof  so  sarreyed; 
and  that  It  would  sell  the  land  with  the  rl^t 
to  receive  a  proportUmate  share  of  the  water 
for  nse  thereon  at  the  prices  find.  In  order 
to  carry  out  this  plan  respecting  the  water, 
the  Fairview  Company,  ttirongh  its  board  of 
directors,  organised  a  subsidiary  company, 
called  the  Florida  Water  Company,  with  a 
capital  stock  of  20,000  shares  of  the  nominal 
par  value  of  each.  To  Uie  Florida  Com- 
pany it  conveyed  all  of  Ifes  rights  In  the  water 
of  the  San  Jadnto  river  and  Its  tributaries 
aforesal'd,  receiving  in  exdiange  therefor  all 
the  said  stock  of  the  Florida  Water  Com- 
pany, except  SO  shares  which  were  retained 
to  be  used  to  qualify  peraons  to  act  as  di- 
rectors and  which  were  accordingly  Issued  to 
persons  designated  by  the  Falrvlew  Com- 
pany, who  thereup<m  became  directors  of  the 
Florida  Company.  The  certificates  issued  by 
the  Florida  Company,  as  evidence  of  Its 
shares  of  stock,  each  declared,  In  substance, 
that  for  each  share  of  such  stock  the  holder 
thereof  was  entitled  to  one  twraty-thousandth 
part  of  the  water  belonging  to  the  Flori- 
da Company.  Thus,  In  effect,  the  water  right 
attached  to  this  land  became  the  property  of 
such  stockholders.  The  purpose  of  the  Falr- 
vlew Comimny  in  organizing  this  auzIUary 
company  was  to  facilitate  the  sale  of  a  pro- 
portional part  of  the  water  right  with  each 
sale  of  the  parcel  of  land.  Accordingly  each 
agreement  of  sale  provided  that  five  shares 
of  said  stock  would  be  sold  with  each  acre 
of  land  and  one  share  with  each  town  lot. 
and  tiiat  the  Falrvlew  Company  wonld  itfpe 
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the  WKta  to  eacb  parcel.  Ab  the  parcels 
were  conveyed  to  tbe  respective  purchasers, 
the  stock  was  transferred  In  accordance  with 
the  BKrefement.  The  agreement  also  provided 
that  the  stockholders  of  the  Florida  Com- 
pany must  thereafter  bear  the  expense  of 
keeping  up  the  water  system.  Tbe  Falrrlew 
Company  still  remained  the  holder  of  a  ma- 
jority of  the  stock.  Bach  purchaser  of  land 
in  Oite  manner  bought  and  paid  for  his  dae 
pn^rtlon  of  the  water  right  The  money 
for  Oxe  constrnctlon  of  dams  and  conduits 
necessary  tor  the  dlverslcm  and  dtstrlbntion 
of  the  water  to  the  several  palrcels  was  fur- 
nished by  the  Falrrlew  Company,  partly 
before  and  partly  after  It  deeded  Its  water 
rights  to  the  Florida  Company.  That  deed 
was  dated  May  20,  1887,  but  It  was  not  ac- 
knowledged until  August  S,  1887. 

Until  the  year  1892,  the  directors  of  the 
Florida  Company  distributed  the  water  to 
tbe  parcels  of  land  which  bad  thus  been  sold 
by  the  Falrvlew  Company.  These  directors 
woe  elected  by  the  Falrrlew  Company 
through  Its  ownership  of  a  majority  of  tbe 
stock  of  tbe  Florida  OtHupany,  and  they  act- 
ed at  an  times  In  harmony  willi  tlie  wishes 
of  the  directors  and  managers  of  the  Fair- 
view  Company.  TTp  to  this  time  no  specific 
duu89  aivean  to  hare  been  made  tor  tbe 
dlstribntlon  of  water,  bat  ttiere  were  occa- 
sional assesBments  upon  the  stock  of  the 
Florida  Company  to  pay  expenses,  and  they 
were  paid  iQr  tbe  re^iectlre  8tocktaold«s 
wlfliont  objection.  The  OEpense  of  keeping 
np  tbe  repairs  of  the  water  system  was,  tor 
tbe  most  part;  paid  by  the  Falrrlew  Com< 
pany,  whether  oat  of  Uiese  aseeesmenta  or 
not  does  not  appear.  In  1892  there  was  an 
attoi^  made  onder  the  state  law  to  organ- 
ise an  Irr^tlon  district  In  Uiat  rtdnity.  In 
Norember  of  that  year  tbe  Falrrlew  Com- 
pany made  a  formal  transtte  of  all  tbe  stock 
wblcdi  It  tbea  owned  In  the  Florida  Company, 
belnc  some  14,800  shares,  to  tbe  Irrigation 
district,  taking  in  exchange  therefor  bonds 
purporting  to  bare  been  Issued  by  said  dis- 
trict At  that  tlmti  it  was  supposed  that  Uie 
irrigation  district  bad  a  legal  existence. 
Thereafter  the  directors,  of  the  Florida  Com- 
pany were  elected  by  persons  claiming  to 
act  as  directors  of  the  Irrigation  district,  so 
called;  they  being  in  control  of  a  majority 
of  the  shares  of  the  stock  of  the  Florida 
Company,  and  these  Florida  Company  direc- 
tors continued  to  distribute  the  waters  of  the 
system  to  the  respective  owners  in  proportion 
to  their  interest  This  method  continued  until 
Jaly,  1899.  During  this  period  It  was  found 
necessary  to  make  charges  against  the  water 
users  for  the  expense  of  repairs  and  service, 
and  such  charges  were  made  and  paid  with- 
out objection  by  the  plaintiffs.  Some  time 
after  the  supposed  organization  of  the  dis- 
trict, its  legality  was  attacked  by  an  action 
for  that  purpose,  and  on  July  11,  1899,  the 
■npetlar  coart  of  Birerside  oonnt^  adjudged 


that  It  had  not  been  legally  organised,  and 
never  had  a  legal  existence.  Its  bonds  were 
therefore  utterly  void.  At  the  same  time 
the  Florida  Company  practically  ceased  to 
act  as  a  corporation  and  abandoned  all  right 
or  claim  to  the  waterworks  known  as  the 
Florida  system  and  to  the  water  rights  previ- 
ously conveyed  to  It  by  tbe  Falrvlew  Company. 
The  Falrvlew  Company  thereupon  took 
charge  of  the  water  system  and  thencefor- 
ward managed  and  controlled  tbe  same,  di- 
verting and  distributing  tbe  waters  to  the 
parcels  of  land  which  it  had  previously  sold 
with  water  stock.  Upon  taking  charge  there- 
of, It  gave  notice  to  each  of  such  landowners 
that  it  had  taken  control  of  the  system  and 
would  distribute  the  water  to  them  In  such 
quantities  as  they  might  desire,  upon  pay- 
mant  of  charges  to  be  imposed.  It  continued 
to  do  80  from  that  time  until  shortly  before 
this  action  was  begun,  witboat  any  objection 
or  dispute  arising  between  It  and  the  plain- 
tiffs. Concerning  tbe  amount  of  the  charges 
to  be  Imposed,  there  is  no  evidence  that  It 
gave  notice  to  the  plalnUffls  that  it  claimed 
the  right  to  diarge  for  any  other  purposes 
than  to  cover  tbe  cost  of  repairs  and  a  rea- 
sonable charge  tor  the  expense  of  dlatribn- 
tlon.  Nor  did  it  at  any  time  deny  that  the 
sereral  pialntifb  had  tbe  ri^t,  undCT  tbe 
sales  of  land  with  tbe  Florida  Water  Com- 
pany Btod^  by  nhUAi  their  lands  wore  orig- 
inally acquired,  to  participate  in  tbe  use  of 
the  water  bdtmglng  to  the  system.  It  did, 
howerer,  fix  its  chuTges  according  to  the 
qaantlty  of  water  delirered,  and  made  no 
attempt  to  apportion  the  water  between  the 
sereral  landowners  In  proportion  to  their  re- 
spectlre  shares  of  Florida  stock.  Bat  It  nerer 
annonnced  or  notified  the  landowners  that 
this  was  done  in  repudiation  or  denial  of 
thdr  title  to  a  share  at  ttie  water. 

Upon  these  erldoitlary  tacts  the  eonrt  de- 
clared in  Its  flndii^  Qiat  the  Fatrriew  Com- 
pany did  not  sell  the  lands  In  question  to- 
gether with  water  for  Irrigation  and  domes- 
tic use  Uiereon;  that  the  Florida  Company 
was  not  formed  to  hold  and  control  tbe  water 
for  the  conroilence  of  the  Falrrlew  Com- 
pany ;  that  there  was  no  Intention  that  the 
Florida  Company,  in  taking  title  to  the  water, 
should  act  as  agent  of  the  Falrvlew  Company 
to  distribute  said  water  to  tfie  purchasers  of 
land  from  said  Falrvlew  Company;  tbat  the 
Falrvlew  Company  did  not  control  the  ap- 
pointment of  officers  and  agents  of  the  Flori- 
da Company  or  the  election  of  Its  directors 
or  direct  Its  policy  and  business  np  to  the 
year  1S92;  that  the  certificates  of  stock  in 
the  Florida  Company  declared  that  each 
owner  of  a  share  was  entitled  to  one  twenty- 
thousandth  part  of  the  water  owned  by  that 
company,  but  tbat,  in  tact  such  holder  did 
not  thereby  become  entitled  to  said  share  of 
said  water ;  and  that  from  the  time  tbe  Falr- 
rlew Company  took  possession  of  the  water 
supply  and  water  system  on  July  11,  1880. 
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untn  tbe  b^Iimlng  of  thlB  action,  Its  pos- 
session was  adverse  not  only  to  the  Florida 
Company,  bat  also  advram  to  all  claim  of 
the  plaintiffs  or  either  of  them  to  a  right  or 
share  In  said  water  supply,  and  that  its  said 
possession  was  under  a  claim  by  the  Falr- 
Tlew  Company  that  it  was  the  absolute  owner 
of  tlie  water  and  had  the  right  to  impose 
charges  for  the  sale  or  delivery  thereof  to 
the  plaintiffs  in  excess  of  tbe  amount  re- 
quired tor  the  expenses  of  keeping  up  the 
system  and  a  fair  remuneration  for  the  serv- 
ice, and,  In  effect,  that  the  Falrvlew  Com- 
pany was  the  absolute  owner  of  the  water 
and  water  supply,  so  far  as  the  charges 
therefor  were  concerned.  We  think  tbat 
these  findings  are  contrary  to  the  legal  effect 
of  the  facts  we  have  stated. 

The  water  right  In  question  was  a  riparian 
right  arising  from  the  faot  that  the  lands 
abutted  ni>on  the  river.  It  originally  extend- 
ed and  attached  to  every  part  of  the  Fair- 
view  tract.  The  device  of  organizing  the 
Florida  Water  Company,  transferring  to  it 
the  water  right,  receiving  Immediately  from 
it  certificates  of  stock  declaring  the  holder 
of  each  share  entitled  to  a  proportional  part 
of  the  water  right,  and  thereupon  selling  the 
land  in  parcels  together  with  a  proportional 
number  of  the  shares  of  stock,  was  a  scheme 
for  the  apportionment  of  the  water  right 
to  the  several  parcels  of  land  so  that  each 
could  thereafter  be  conveniently  sold  with  Its 
proper  share  of  the  water  right  In  effect  it 
preserved  the  riparian  right  to  the  several 
parcels  of  land,  r^ardless  of  their  proximity 
to  the  stream,  and  vested  In  the  owner  of 
each  parcel,  as  soon  as  It  was  sold  to  him, 
a  proportional  part  of  the  riparian  right 
originally  held  by  the  Falrvlew  Company  In 
the  waters  of  the  stream.  That  such  ripa- 
rian right  can  be  thus  preserved  in  parcels 
which  do  not  border  upon  the  stream  when, 
by  the  conveyance,  they  are  severed  from  the 
original  riparian  tract  Is  fully  settled  by 
the  decisions  In  this  state.  Strong  v.  Bald- 
win,  154  Cal.  157,  97  Pae.  178,  129  Am.  SL 
Rep.  149;  Rose  v.  Mesmer,  142  Cal.  328.  75 
Pae.  905;  Anaheim,  etc.,  Co.  v.  Fuller,  150 
Cal.  331,  88  Pac.  978,  11  L.  R.  A.  (N.  S.)  1062; 
Verdugo,  etc,  Co.  v.  Verdugo,  162  Cal.  663, 
93  Pac.  1021:  Hudson  v.  Dailey,  156  Cal.  624, 
105.  Pac.  748.  How  far  such  an  apportionment 
or  transfer  is  good  against  owners  of  other 
riparian  lands  upon  the  same  stream,  not 
part  of  the  tract  from  which  such  parcels 
are  conveyed,  we  need  not  consider,  since 
none  of  such  other  owners  are  parties  to  or 
concerned  In  this  suit. 

The  certificates  of  stock  declared  that  the 
holder  thereof  was  "entitled"  to  a  certain 
part  of  the  water  "belonging  to"  the  Florida 
Water  Company.  The  clear  Intent  of  this 
language  and  Its  legal  effect  was  to  transfer 
to  the  holder  the  title  to  that  part  of  the 
water,  the  same  title  which  the  Florida  Com- 
pany held  at  the  time.   The  Florida  Com- 
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pany  paid  no  consideration  tat  the  water, 
except  h7  the  Issuance  of  ttils  stodc  to  its 
vendor.  Its  holding  of  the  title  during  the 
inflnlteslmal  p(4nt  of  time  between  Its  receipt 
of  the  conveyance  of  the  water  and  the  deliv- 
ery of  these  certificates  .In  exchange  was  a 
holding  as  a  naked  trustee  for  tbe  benefit  of 
its  vendor,  the  Falrvlew  Company.  That 
holding  did  not  change  the  nature  of  the 
right  nor  divest  Uie  beneficial  Interest  therein 
from  the  Falrvlew  Company,  which  still  re- 
mained the  owner  of  the  land.  When  Uiere- 
after  the  Falrvlew  Company  sold  parcds  of 
the  tract  to  the  plalntlifs  and  others  with 
the  accompanying  certificates  of  stock,  tbe 
right  to  a  share  of  the  water  passed  to  the 
purchasw  and  It  remained,  as  before,  a 
riparian  right  growing  out  of  the  situation 
of  the  Falrvlew  tract  as  land  abutting  the 
stream.  When  such  parcels  were  sold  In  this 
manner,  with  the  certiQcates  of  stodc  carry- 
ing the  water  right,  the  Falrvlew  Company 
Immediately  became  a  tenant  In  common  of 
the  water  right  with  the  purchaser;  each  be- 
ing entitled  to  his  proportional  share  therein. 
As  the  Falrvlew  Company  had  actual  control 
of  the  operations  of  the  Florida  Company, 
by  reason  of  the  fact  that  it  held  a  majority 
of  the  stock  and  did  In  fact  select  its  direc- 
tors, and  as  by  that  means  It  was  In  practi- 
cal control  of  the  waterworks  and  the  dis- 
tribution of  tbe  water  for  the  benefit  of  all 
the  owners  thereof.  It  stood  in  the  relation 
of  trustee  for  the  owners  of  the  several  par- 
cels of  land  so  conveyed.  During  the  time 
the  persons  In  control  of  the  Irrigation  dis- 
trict selected  the  directors  of  the  Florida 
Company,  they  occupied  a  similar  trust  rela- 
tion to  the  several  landowners. 

[6]  It  Is  proper  to  consider  In  this  connec- 
tion tbe  effect  of  the  purported  transfer  of 
tbe  stock  to  the  Irrigation  district.  The 
authorlUes  are  apparently  unanimous  to  the 
effect  that  a  contract  purporting  to  transfer 
property  to  a  fictitious  person,  or  to  one  who 
is  dead  at  the  time,  or  to  a  corporation  hav- 
ing no  legal  existence,  passes  no  title  at  all, 
but  tbat  the  title  to  the  property  attempted 
to  be  transferred  remains  In  tbe  transferror. 
Muskingum  Co.  v.  Ward,  13  Ohio,  127, 42  Am. 
Dec.  191;  Hunter  v,  Watson,  12  Cal.  376,  73 
Am.  Dec.  543;  Phdan  v.  San  Francisco,  6  Cal. 
541;  Jackson  v.  Cory,  8  Johns.  (N.  Y.)  388; 
Donthitt  V.  Stlnson,  63  Mo.  278;  Harriman 
V.  Soutbam,  16  Ind.  190.  There  are  cases 
holding  that  if  the  corporation  has  a  legal 
existence,  but  Is  merely  incapable  of  holding 
the  particular  property,  the  transfer  la  good 
as  to  all  persons  except  the  state  which  cre- 
ated the  corporation.  But  this  exception 
has  no  relation  to  this  case,  for  here  the 
Irrigation  district  never  had  a  l^al  exist- 
ence. The  result  is  that  the  transfer  to  the 
Irrigation  district  was  wholly  void,  and  tbe 
legal  title  to  the  stock,  notwithstanding  tliat 
transfer,  remained  in  the  Falrvlew  Company, 
and  it  la  now  the  owner  thereof,  with  the 
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corresponding  shares  of  the  water  right 
which  they  carry.  When,  therefore,  in  July, 
1899,  the  Fairvlew  Company  took  possession 
of  the  waterworks  of  the  Florida  water  sys- 
tem. It  still  remained  a  tenant  in  common  of 
the  water  right  with  the  other  landowners 
in  the  Falrview  tract,  and  it  still  stood  In  the 
relatloD  of  a  trustee  to  them  with  regard  to 
the  control  of  the  waterworks  and  the  dis- 
tribution of  the  common  supply  of  water. 

[7]  It  may  be  conceded  that  the  act  of  the 
Falrview  Company  in  taking  possession  of 
the  waterworks  in  1899  and  thereafter  hold- 
ing the  same  and  continuing  the  operation 
thereof  was  adverse  to  the  right  and  title  of 
the  Elorlda  Company  thereto,  and  that,  after 
such  posse BSiou  liad  continued  for  five  years 
without  Intcrmptton,  wliatever  right,  title, 
or  Interest  the  Florida  Company  had  to  the 
waterworks  or  to  the  water  supidy  there- 
npon  passed  to  and  became  vested  In  the 
Rairvlew -Company.  This  fact,  however,  does 
not.  itself,  divest  the  tlUe  and  right  of  the 
plaintiffs.  The  Florida  Company  liad  the 
title  to  the  waterworks  and  pipes,  whether 
as  trustees  or  otherwise,  it  Is  not  Important 
to  determine.  But  it  did  not  hold  the  title 
to  the  water  right  or  to  tlie  water.  That 
title,  as  we  have  seen,  had  passed  to  the 
holders  of  the  certificates  of  stock,  and  the 
plaintiffs  and  the  Palrvlew  Company  were 
tenants  in  common  thereof.  In  order  to 
make  the  possession  of  the  Falrview  Com- 
pany adverse  to  the  plaintiffs  and  to  their 
right  and  title  to  tlie  water  thus  acquired  by 
them,  It  was  necessary  for  the  Falrview  Com- 
pany, occupying,  as  It  did,  the  position  of 
trustee  towards  plaintiffs,  and  tenant  in  com- 
mon of  the  water  su^Ay  with  them,  to  dis- 
tinctly biform  them  that  It  repudiated  their 
claim  and  right  to  a  share  of  the  water, 
under  their  water  stock,  and  tliat  It  claimed 
the  ownmhip  of  all  the  water  adversdy  to 
their  title.  If  it  claimed  the  right  to  impose 
dumes  to  cover  more  than  the  cost  of  up- 
keep and  a  fair  charge  for  tho  service  of  ad- 
ministering the  system,  it  was  necessary, 
under  these  drcnmstances,^  that  It  sliould 
makB  snch  daim  dearly  known  to  the  plain- 
tUEs  and  ^ve  them  notice  that  its  charges 
were  for  other  parposes:  otherwise  its  con- 
dnct  in  taking  possession  <tf  the  works  and 
dlstribntlng  the  water  for  all  concerned 
would  not  be  adverse  to  the  title  of  the 
I^lntiffe  and  th^  right  to  receive  a  propor- 
tion thereof. 

11}  Hhb  mere  fact  that  dutrges  were  Im- 
posed did  not  make  its  possession  adverse. 
Similar  diarges  had  been  imposed  before  and 
were  to  be  expected.  The  or^nal  under- 
standing was,  and  the  original  plan  and  the 
said  agreements  of  sale  of  the  parcels  plainly 
imply  i^  that  charges  would  be  Imposed  from 
time  to  time  as  they  became  necessary  to  re- 
pair the  works  and  pay'  ttie  expoase  of  dis- 
tiibntlon.  Daring  the  time  the  irrigation 
district  officers  controlled  the  system,  such 


charges  were  made;  but  it  does  not  ai^ear 
that  plaintiffs  were  informed  or  believed  that 
by  paying  such  chaiges  they  were  yelldlng 
the  ownership  of  the  water  which  they  had 
bought  and  paid  for.  The  Imposltloa  of 
charges  by  the  Falrview  Company,  when  it 
began  distributing  the  water,  did  not  give 
the  plaintifEs  notice  that  their  right  or  title 
to  their  proportional  share  of  water  was 
disputed  or  Invaded.  They  would  reasonably' 
suppose  that  thd  charges  were  imposed  be- 
cause of  the  necessity  of  raising  money  to 
defray  the  expense  of  repairs  and  the  cost  of 
the  service.  The  evidence  Indicates  that  this 
vras  the  sole  purpose  of  imposing  such  charg- 
es as  were  mada  The  evidence  also  shown 
that  the  information  given  to  the  plaintiffs 
was  that  the  charges  were  made  because  of 
the  necessity  of  raising  money  for  that  pur- 
pose. There  Is  no  evidence  that  any  other 
purpose  was  stated  to  any  of  the  plaintiffs. 
We  cannot  perceive  that  the  fact  that  the 
water  was  delivered  as  called  for,  and  that 
the  charges  were  fixed  by  the  quantity  and 
without  regard  to  the  proportional  share  of 
each  person.  Is  of  any  weight  as  proof  of 
an  adverse  claim  by  the  Falrview  Company. 
There  was  no  declaration  or  noUoe  that  such 
method  was  followed  In  pursuance  of  any  ad- 
verse claim  against  the  right  of  the  plaintifCs. 
The  natural  Inference  would  be  that  it  was 
done  In  tlbat  manner  becanse  It  vras  the  fair- 
est method  of  apportioning  the  common  ex- 
pense. The  plaintifte  were  given  no  Informa- 
tion that  it  was  done  for  any  other  reason. 
It  was  not,  in  Itself,  incompatible  or  incon- 
sistent with  the  ownership  of  a  share  of  the 
water  sniqply  by  tlie  respective  landowners. 
We  think,  therefore,  that  tlie  finding  of 
verse  poaseaslon,  so  far  as  it  Is  Intended 
to  declare  that  the  plaintiffs  lost  their  right 
to  their  proportional  share  of  the  water 
becanse  of  snch  adverse  possession,  is  con- 
trary to  the  evidence. 

Since  it  does  not  appear  that  the  diarges 
Imposed  by  the  Falrview  Oompany  exceeded 
the  amount  necessary  to  pay  the  cost  of  the 
service  and  expense  of  ui^eep,  It  might  be 
plausibly  daimed  tliat  the  Judemmt  Is  not 
inJxirlonB  to  the  plalntiflb.  But  the  dlfflcolty 
with  this  suggestion  Is  that  the  findings  de- 
clare that  the  entire  water  supply  now  be- 
longs to  the  Falrview  Company,  and  the 
judgment  goes  upon  the  theory  that  it  may 
fix  Its  charges  as  absolute  owner  th^eof, 
and  that  the  plalntifrs  have  no  ri^t  wbat- 
e^r  therein,  except  the  right  to  buy  water 
ac  such  rates  as  may  be  legally  fixed  or  Im- 
posed. If  this  be  true,  it  may  fix  the  charges 
at  a  rate  which  will  give  it  a  revenue  upon 
the  actual  value  of  the  water  supply  ftsdf, 
a  porportional  part  of  which,  as  we  have 
seen,  belongs  to  the  plaintiffs  and  not  to  the 
said  company.  Thus  It  would  be  able  to 
make  the  plalntUb  pay  again  for  the  water 
right  which  they  had  previously  bought  and 
paid  for  in  connection  with  the  purcliase  of 
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their  lands.  It  appears  that  the  Falrrlew 
Compapy,  since  It  took  charge,  has  exi>ended 
a  considerable  sum  of  money  in  renewing 
and  repairing  the  pipes  and  conduits  of  the 
system.  No  doubt  It  has  a  Just  right,  as  a 
part  of  its  charge  for  the  delivery  of  water, 
to  include  a  sum  sufficient  to  cover  plaintiffs' 
porportlonate  shares  of  the  interest  on  this 
investment,  and  perhaps  to  enforce  contribu- 
tion of  the  principal.  Bat  it  would  have  no 
r^tat  to  base  its  charge  upon  the  theory  that 
It  Is  the  owner  of  the  water  delivered  to 
plaintiffs,  and  that  It  Is  consequently  entitled 
to  a  reasonable  return  upon  the  value  of 
that  water  considered  as  an  investment  If 
It  does  not  intend  to  charge  rates  on  this 
Itasls,  the  snlt  should  be  capable  of  a  quick 
settlement,  by  a  judgment  containing  a  pro- 
vision that  It  shall  not  do  so. 

[I]  For  somewhat  similar  reasons  we  are 
of  the  opinion  that  the  decision  that  the 
lands  of  McCunn  and  others,  above  mention- 
ed, bad  no  rlg^t  to  the  water  is  erroneous. 
This  conclusion  seems  to  be  based  on  one  or 
the  other  of  two  theories:  first,  that  their 
rlt^t  to  the  use  of  the  water  is  that  of  an 
appropriator  under  the  provisions  of  the 
Civil  Code,  and  that  under  section  1411  the 
right  ceased  when  they  ceased  to  make  a 
beneficial  use  of  the  water;  second,  that 
their  holding  Is,  as  of  a  title  by  presCTlptlon, 
in  the  natnre  of  a  servitude  or  easement 
acquired  by  enjoyment,  which,  under  section 
811  of  the  Clvfl  Code,  ia  extinguished  by  a 
disuse  thereof  for  fire  years.  Iltere  la  evi- 
dence to  the  ^ect  that  these  lands,  or  some 
of  them,  were  not  Irrigated  or  served  with 
the  water  for  periods  of  at  least  five  years, 
jnie  fact  that  a  new  trial  must  he  ordered 
makes  it  proper  to  consider  these  questions. 

Assuming  that  the  r^t  Is  of  a  natnre 
vrtMh  would  place  it  In  one  or  the  other  of 
these  classes,  the  conclusion  that  the  right 
has  ceased  or  has  become  octlngnlshed,  un- 
der the  fdrcnmstancea  here  exteUng,  by  no 
means  follows.  It  might  be  so  if  a  third 
poBon  were  claiming  the  water  in  opposition 
to  all  the  parties  to  this  action.  But  this  is 
not  such  a  cue.  Here  the  r^ht  was  or- 
iginally gained  by  the  Falrrlew  Company. 
If  it  was  by  dtverslon  or  appropriation,  that 
company  made  It  for  use  on  these  particular 
lands,  and  the  diversion  or  approprlatloh  has 
ever  since  that  time  been  made  bf  that  com- 
pany, or  Its  Intermediaries,  for  the  beneflt 
of  all  the  parties.  The  plalntlfb  all  derived 
their  titles  from  and  are  holding  under  that 
company.  Where  one  thus  diverting  the  wa- 
ter and  thereby  acquiring  a  water  right, 
whether  by  prescription  or  statutory  appro- 
priation, sells  an  Interest  In  It  to  another 
and  thereafter  contbines  to  divert  the  water 
himself  for  the  T«idee,  the  tact  that  the  ven- 
dee does  not  demand  or  use  the  water  he 
has  bought  may.  If  It  Is  not  otherwise  bene- 
ficially used  by  some  one  receiving  It  from 
the  appropriator,  enable  some  third  person 


to  take  SQCh  unused  water  and  defeat  the 
right  of  the  first  appropriator,  upon  the  the- 
ory that  such  part  has  not  been  by  him  ap- 
plied to  a  beneficial  use.  But  we  do  not  un- 
derstand the  law  to  be  that  such  failure  to 
receive  or  use  the  water  by  the  vendee  will 
forfeit  his  right  thereto  to  the  vendor,  who 
has  in  the  meantime  continued  the  diversion, 
unless  such  vendor  In  some  manner  informs 
the  vendee  that  snch  forfeiture  will  be  claim- 
ed because  of  nonuse  or  asserts  it  against 
him  by  some  hostile  act  Mere  Allure  to 
take  and  use  the  water  for  wUch  he  has,  at 
the  time,  no  need  will  not  forfeit  the  right 
to  the  vendor  In  such  a  case. 

[If]  With  respect  to  the  theory  that  It  Is 
an  easement  or  servitude  originally  acqolred 
by  enjoyment,  it  may  be  said  further  that, 
so  far  as  the  Falrvlew  Company  Is  concern- 
ed, it  having  acquired  the  rij^t  and  there- 
upon transferred  It  by  contract  to  the  plain- 
tUb,  U  Is  not,  as  between  them  and  the  com- 
pany, a  right  acquired  by  pr^riptlon,  bnt 
It  is  a  right  which  they  have  acquired  from 
the  company  by  convince,  and  the  doctrine 
that  an  easement  acqolred  by  use  Is  lost  by 
mere  disuse  does  not  apply  to  a  right  gained 
In  that  manner.  Smith  v.  Worn.  tl3  GaL  212, 
28  Pac.  94^;  Currier  t.  Howes,  108  CaL  48T, 
37  Pac.  621;  Walktt  r.  LUUngton,  187  Cat 
403,  70  Pac;  282. 

But  there  Is  no  evidence  of  such  appropria- 
tion or  r^t  by  prescription.  The  right,  as 
we  hare  stated,  Is  a  riparian  right,  and  Its 
natnre  has  not  been  changed.  The  purpose 
of  the  original  plan  was  to  preserve  to  each 
mroel  of  land  Its  proportional  right  to  the 
water.  It  does  not  ajfipeBX  that  there  was 
any  Intention  to  sever  or  destroy  the  ripa- 
rian right  or  to  convert  It  Into  a  rl^t  of  a 
different  character.  Tbe  fact  that  the  trans- 
fer was  made  through  the  agency  and  br 
means  of  the  stodc  of  the  Florida  Water 
Company  does  not  substantially  change  the 
nature  of  the  transaction  of  tiie  natnre  of 
the  right  transferred.  The  transfer  of  the 
water  right  to  that  company  waa  simnltane- 
ous  with  the  retranafer  thereof  to  the  Fair- 
view  Company  by  virtue  of  the  ISBOance  to 
it  of  the  entire  capital  stock.  It  was  form 
without  substance.  It  may  be  conceded  that 
the  result  of  this  arrangement  would  be  that 
by  transferring  his  stock  alone,  without  sdl- 
Ing  the  land,  the  owner  of  a  pared  would 
enable  the  voidee  of  the  stock  to  have  the 
water  delivered  to  other  land,  and  thus  tha 
water  and  the  land  would  be  elfectuaily  ee^ 
arated.  But  none  of  these  plalntlflb  have 
done  thl^  and  the  rl^t  of  each  of  them  has 
preserved  its  riparian  diaracter.  Snch  a 
right  is  not  lost  by  mere  disuse.  The  evi- 
dence does  not  show  that  the  Falrvlew  Com- 
pany in  any  way  manifested  its  Intention 
to  take  and  hold  adversely  to  them  the  wa- 
ter to  which  these  lands  were  entitled.  Un- 
til it  did  manifest  such  intention  to  than. 
Its  title  against  them      prescription  would 
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not  Iwifin  to  nm.  llie  oa^  U  ippean,  was 
not  Mea  vpoa  Ot  aeoi7  tbat4Ui  mm  nee- 


Ibe  jvdsmcnt  aitd  order  an  afllmwd  aa  to 
tlM  trnkn  Hemat  Water  Gompanj.  Aa  to  fbe 
BWrftoir  Land  ft  Water  Oompany*  the  jadf- 
oMBt  and  order  are  rercraed,  and  flie  cause 
la  mnanded  for  a  new  trial  o(  flia  lamea  ao 
tor  aa  tiuj  aflBaet  the  rltfrta  of  iflalntlffiB 
agatoat  Qiat  oonwany  and  to  aeeocdanoe 
wtth  the  Tiswa  hereto  egpwaaefl. 

Weconcnr:  HBNSHAW,  J.;  MBLTIN.  J.; 
ANaBLLOTTI.  J.;  SLOSS,  J, 


OK  CaL  140) 

raOFLB  T.  FRET. 


(Or.  1«758.> 


<8a|iTeme  Conrt  of  GallfornbL   Uarcfa  20, 

1013.) 

1.  Baku  akd  Bankino  (f  21*)— Obiuinax. 
OoKwaaa- •Pabbiho  Woethlebs  Chboks. 

Dader  Pen.  Code,  |  476a,  providing  that 
ereiT  peraon  who  wilifallj,  with  Intent  to  de- 
trand,  maiwa  or  delirers  any  check  on  a  bank, 
banker,  or  depoflltarr  for  the  pg^ment  of  mon- 
ey, knoirluit  that  he  baa  not  aomcieDt  fond*  in 
or  credit  iHth  cnch  bank  to  meet  inch  check  in 
fnll,  ii  panishable  aa  therein  provided,  the  want 
<^  hinda  in  or  credit  with  the  bank  ta  an  ea- 
■ential  element  of  tibe  crime. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
BaaUng^  Cent  Dtg.  f  2S;  Dec;  Dig.  |  21.*] 

2.  OnfTTfAL  Law  (I  409*>— Obimihai.  Or- 
ranan— PAsaxNO  WoarHLEaa  OmraKa. 

On  a  trial  for  making  and  delivering  a 
check  with  knowledge  that  the  drawer  bad  no 
fluda  In  or  credit  with  the  drawee  with  which 
to  meet  It,  evidence  that  the  check  waa  for- 
warded to  the  drawee  by  another  bank  and  re- 
tnmed  with  the  words  '*no  aecoont"  written 
thereon,  that  it  was  handled  in  the  caetomary 
manner  and  nsnal  coarse  of  bnsinesa,  and  that 
it  was  castomary  to  ao  indorse  checks  where 
the  drawer  baa  no  foada  to  meet  it,  without 
any  evidence  that  the  indorsement  was  made 
by  a  person  connected  with  the  drawee  bank, 
or  by  one  who  knew  or  conld  know  tiie  facts, 
was  insufficient  proof  of  the  corpus  delicti  to 
jurtify  the  admission  of  eztrajadidal  confea- 
sions  by  accnsed ;  alnce,  whjle  very  slight  proof 
of  the  corpas  delicti  will  Jniti^  the  adminion 
of  aoch  confessions,  purely  hearsay  testimony  is 
tosnflcient 

[BU.  Note.— For  other  cases,  see  Orlminal 
lAw,  Oknt  Dig.  H  eu,  »18,  97^;  Dae.  Dig.  I 
400,*} 

S.  OanmrAi.  Law  <|l  419,  tfO*)— laaxau- 
rm  AND  JvDxoxAi,  Fowxaa. 

Coarts  cannot  In  a  protecotlon  for  making 
and  delivering  a  check  with  knowledge  that  the 
drmwer  had  no  funds  in  or  credit  with  the 
drawee  bank  with  which  to  meet  it  authorize 
hearsay  evidence  of  the  nonexiBtence  of  funds 
or  credit  merely  becauie  of  the  inconvenience 
of  obteining  any  other  evidence  <tf  tueh  fact; 
tiwt  being  a  matter  for  legislative  adjustment 

tSA  Netfti — For  otlier  caaea,  see  Criminal 
I>w,  Ont  Dig.  H  »73-«83:  Dec  Dig.  H  419. 
420.  •! 

4.  CanoKAXi  I<AW  <|  409*)— GoimaaiDnft— 
Nsouanr  or  Cobboboeatzon. 

A  conviction  cannot  be  bad  upon  the  extra- 
Jiidldal  cwfesaiMis  ot  a  defendant)  unlesa  cor- 


roborated by  Independent  proof  of  tte  eorpea 

delicti.  """"i^  ' 

[Dd.  Note.— other  cases,  aee  Crimtaiai 
Uw.  Cent  Dig.  %%        919,  Vh;  De&  IMg.  I 

409.*] 

5.  BAHXa  AND  BAHKXHO  a  21*)  —  UATXXlB 

WiiHiH  KNotruDOl  or  DxrxnDAHT. 

In  a  prosecution  for  making  and  delivering 
a  check,  with  knowledge  that  tlie  drawer  bad 
no  funds  in  or  credit  with  the  drawee  vrlth 
which  to  meet  It,  the  allegation  of  the  nonexist- 
ence of  funds  or  credit  was  not  a  negative  al- 
legation regarding  matters  peculiarly  within 
the  knowledge  of  defendant  within  the  rule 
tliat  siKh  allegatlou  need  not  be  proved. 

(Bd.  Not&— For  othw  cases,  see  Banks  and 
B^og^  Cent  Dig.  i  26;  Dec  Dig.  |  21.«] 

&  CBxiaiTAi.  Law  ft  800*)— iHsTEucnoH^ 
CoBpna  DKLicn— IJEnNmoir  or  Tbru. 
In  a  prosecution  for  making  and  delivering 
a  check  with  knowledge  that  the  drawer  had  no 
fundi  or  credit  with  which  to  meet  It,  an  In- 
struction that,  before  the  jury  could  find  ac- 
cused guilty,  they  must  he  satlBfied  that  tiie 
corpus  delicti  had  been  proved ;  that  this  term 
meant  exactly  what  It  said,  and  tovolved  the 
clement  of  crime ;  that  It  waa  not  sufficient  to 
abow  that  accused  drew  a  check  or  draft  upon 
a  bank  where  be  bad  no  funds  or  credit,  in  or- 
der to  estaUlsh  the  corpus  delicti;  that  this 
would  simply  establish  the  corpus,  and  that 
proof  thereoi  Joined  with  a  confession  would 
not  be  anfficient  to  convict,  was  properly  refus- 
ed ;  since  overlooking  the  improper  dissection 
of  the  term  "corpus  delicti"  it  failed  to  define 
that  term. 

[Bd.  Note.— For  other  caae&  see  Criminal 
Law.  Gent  Dig.  H  ISOS-lSlOTlSia ;  Dec  Dig. 
I  800.*] 

7.  BaHKB  AlfD   BANKinO   (|  21*)— CBIiaHAXt 

OrrENaKS— Fabsino  Wobthi.es8  Cbbckb. 
In  a  prosecution  for  making  and  delivering 
a  check  with  knowledge  that  the  drawer  had 
no  funds  or  credit  wltb  which  to  meet  It,  an 
Instruction  that  it  the  only  evidence  showed 
that  accused  drew  a  check  upon  a  bank  in  which 
be  had  no  deposit  or  credit  and  that  he  knew 
this  to  be  true  at  the  time  of  drawing  the  check 
or  draft  the  Jury  must  acquit,  was  properly  de- 
nied, since  the  proof  outlined  would  have 
amounted  to  a  prima  fade  case. 

[Ed.  Note— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  f  25;  Dec  Dig.  |  21.*} 
&  CEnaHAx.  Law  (||  781,  1173*)— iHsrauo- 

nOKB  —  CoNFESeiONB  —  PBEJODICIAX.  EB- 
EOE. 

In  a  prosecution  for  making  and  delivering 
a  dieck  with  knowledge  that  the  drawer  had  no 
funds  or  credit  with  which  to  meet  It  In  which 
the  only  evidence  to  show  lack  of  funds  or 
credit.  Independent  of  accused's  eonfeseions, 
was  hearsay  testimony,  accused  was  entitled  to 
an  Instruction  that  onless  there  was  some  oth- 
er evidence  tending  to  show  the  conHnisaion  tit 
the  crime,  the  confession '  was  not  competent 
and  a  failure  to  give  it  was  reversible  error. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  H  1864r-1871.  1898;  8184- 
3168;  Dec  Dig.  if  781,  U78.*l 

9.  CanaNAL  Law  (H  419,  420*>— Bvideno»— 
Heabsat. 

In  a  prosecution  for  making  and  delivering 
a  check  drawn  on  the  D.  county  bank,  with 
knowle^e  that  the  drawer  had  no  funds  in  or 
credit  with  such  bank  with  which  to  meet  It  a 
letter  received  by  another  bank  stating  that  the 
D.  County  Farmers*  Bank  bad  succeeded  to  the 
lights  and  hosiness  of  the  D.  County  Bank 
was  hearsay  and  Improperly  admitted. 

[Ed.  Note— For  other  caaea,  aee  Criminal 
^^Cent  Dig.  K  978-983;  Dec  Dig.  R  419, 
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10.  Cbihiral   L-iw    (I    1186*)  —  Appial — 

Wahulebb  £^bok. 

In  a  prosecution  for  making  and  delivering 
a  check  with  knowledge  that  the  drawer  bad 
no  funds  or  credit  with  the  drawee  with  which 
to  meet  it,  where  there  was  no  competent  evi- 
dence of  mmt  of  fnn^  a  judgment  of  convic- 
tion could  not  be  affirmed  under  Const,  art  6, 
1  4%,  providing  that  no  judgment  shall  be  set 
aside  or  new  trial  granted  in  a  criminal  case 
for  misdirection  of  the  jury,  or  the  improper 
admisBion  or  rejection  of  evidence,  or  for  er- 
rors as  to  any  matter  of  pleading  or  procedure, 
unless  after  an  examination  of  the  entire  cause, 
including  the  evidence,  the  court  shall  be  of  the 
opinion  that  the  error  complained  of  has  re- 
sulted in  a  miscarriage  of  justice;  since  tiiat 
section  does  not  authorize  an  affirmance,  not- 
withstanding a  failure  to  prove  one  of  the  es- 
sential elements  of  the  offense  charged. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  3216-9219,  8221,  3230; 
Dec  Pig.  I  use.*] 

In  Bank.  Api>eal  from  Superior  Court, 
Mendocino  County ;  J.  Q.  White,  Judge. 

F.  Frey  was  convicted  of  crime,  and  he 
appealed  to  the  District  Court  of  Appeal, 
which  reversed  the  judgment  aud  order  de- 
nying a  new  trial.  On  rehearing  by  the  Su- 
preme Court  the  judgment  of  the  Court  of 
Appeal  was  affirmed,  and  the  judgment  of 
conviction  reversed. 

True  Van  Sickle,  of  Oakland,  and  T.  3. 
Weldon  and  W.  D.  L.  Held,  both  of  Uklah, 
for  appellant  U.  S.  Webb,  of  San  Frandsco, 
and  J.  Charles  Jonee;  of  Sacramento,  for  the 
People. 

HBLTIN,  J.  This  case  was  reheard,  on 
motion,  after  decision  by  the  District  Court 
of  Appeal,  prindpally  because  the  opinion  of 
that  court  contained  certain  Inconsistent 
statements.  In  ftilmess  to  Mr.  Justice  Hart, 
the  anthor  of  said  opinion,  we  wish  to  state 
the  reason  for  the  presence  of  the  conflicting 
expressions.  At  flrst  he  concluded  that  the 
corpus  delicti  had  been  sufficiently  t^roven, 
but  that  the  cause  should  be  reversed  on  ac- 
count of  the  court's  failure  to  Instruct  upon 
that  subject,  la  connection  with  defendant's 
confe^lon.  An  opinion  embodying  these 
views  was  prepared,  but  upon  further  study 
the  learned  author  became  convinced  that 
there  had  been  no  sufficient  proof  of  the  cor- 
pus delicti  lnd^;>endeiitly  of  the  confession. 
His  written  opinion  was  accordingly  modl- 
fied,  but  by  inadvertence  some  of  the  lan- 
guage of  the  original  draft,  applicable  only 
to  the  theory  upon  which  it  had  been  pre- 
pared, was  copied  into  the  final  opinion  and 
went  to  print  without  correction  during  a 
brief  absence  of  Mr.  Justice  Hart  from  Sac- 
ramento. 

The  appeal  is  from  the  judgment  of  con- 
viction and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial.  The  defend- 
ant was  convicted  of  the  offense  defined  by 
section  476a  of  the  P^nal  Code.  The  Infor- 
mation charged,  in  substance,  that  defendant, 
with  Intent  to  defraud  one  Frank  Sandelln, 
did  unlawfully,  feloniously,  fraudulently  and 


knowingly  draw  and  deliver  to  Sandelln  a 
certain  check  and  draft  for  the  payment  of 
money  upon  a  certain  banking  corporation, 
the  Douglas  County  Bank  of  Oardnervllle, 
Nev.,  and  that  defendant  had  not  at  the  time 
sufficient  funds  in  or  credit  with  said  bank 
to  meet  said  check  In  full  or  at  aU  on  its 
presentation. 

[1]  The  section  upon  which  this  proseca-' 
tion  la  based  la  as  follows:  "Every  person 
who,  willfally,  with  intent  to  defraud,  makes 
or  draws,  or  utters,  or  delivers  to  another 
person  any  check  or  draft  on  a  bank,  banker 
or  depositary  for  the  payment  of  money, 
knowtiMS  at  the  time  of  such  making,  draw- 
ing, uttering  or  deUvery,  that  he  has  not 
sufficient  funds  in  or  credit  with  such  bank, 
banker  or  depositary  to  meet  such  check  or 
draft  In  full  upon  its  presentation,  is  pun- 
ishable by  Imprisonment  In  the  state  prison 
for  not  less  than  one  nor  more  than  four- 
teen  years.  The  word  'credits  as  used  hrae- 
in  shall  be  construed  to  be  an  arrangonent  or 
undwstandlng  with  the  bank  or  d^osltary 
for  the  payment  of  such  draft"  It  will  be 
seen  that  want  of  funds  In  or  credit  with 
the  bank  upon  which  the  draft  or  check  is 
drawn  constitutes  one  of  the  essmtlal  ele- 
ments of  the  crime  deaonnced  by  this  ataU 
ute. 

[3]  A^ieUant  contends  that  there  was  do 
proof  of  the  coriras  delicti  made  Indwend- 
ently  of  the  defendant's  confession,  and  we 
are  convinced  that  the  point  Is  well  taken. 
The  detective  who  arrested  Fr^  testified 
that  while  In  custody  the  latter  admitted 
that  he  had  no  fOnds  in  or  credit  with  the 
bank  menUoned  in  the  information.  The  in- 
dependoit  proof  of  the  dldionor  of  the  chetdc 
was  that  it  had  been  deposited  by  the  drawee 
in  a  bank  at  Ukiab  for  coUecUon;  that  it 
was  tiien  sent  by  that  bank  to  tiie  tint 
National  Bank  of  San  Francisco ;  that  it  was 
by  the  last-mentioned  bank  forwarded  to  the 
bank  at  Oardnervllle;  and  that  It  was  re- 
turned to  the  First  National  Bank  of  San 
Frandsoo  with  the  words  "No  account"  writ- 
ten across  its  taioa.  By  the  testimony  of 
bankers  it  was  shown  that  the  dieck  had 
been  handled  in  the  customary  manner  and 
in  the  usual  course  of  badness.  They  also 
testified  that  whenever  a  check  is  presented, 
and  the  drawer  has  no  funds  .in  the  bank 
to  meet  it  it  Is  customary  for  an  oflSoer  of 
the  bank  to  write  on  the  said  check  1^. 
words  "No  funds"  or  "No  account"  and  then, 
return  it  to  the  sender.  There  was  no  tes- 
timony on  the  part  of  any  one  connected 
with  the  bank  ^at  the  words  "no  account' 
on  the  face  of  the  check  w^  written  by  any 
person  connected  with  the  banking  corpora- 
tion in  Nevada,  or  by  any  one  who  knew  or 
could  know  the  facts.  The  learned  Attor- 
ney Gmeral  insists  tiiat  such  proof  as  was 
here  adduced  is  sufficient  establlstunent  of  the 
corpus  delicti,  and  that  unless  this  court  so 
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declares,  it  wiU  be  bDposslble  to  conrict  any 
(jne  of  the  crime  defloed  by  section  476a  of 
tbe  Penal  Code. 

[3]  We  are  fully  mindful  of  the  importance 
of  the  argument  ab  inconvenlenti,  bat  since 
tbe  Legiilatnre  bas  seen  fit  to  make  proof 
of  a  negative  proposition,  namely,  the  nonex- 
istence of  funds  or  credit,  an  essential  ele- 
ment of  a  crime,  we  cannot  see  our  way  to 
a  conclusion  anthorizing  hearsay  evidence  to 
establish  that  constituent  part  of  the  offense. 
If  iwBCtlcal  dlfflcuitles  are  inrolved,  tliat  is 
a  matter  tor  legislative  adjustment. 

[4]  "Tbe  rule  Is  wdl  established  that  a  con- 
viction cannot  be  had  upon  tbe  extrajudicial 
confession  of  the  defendant,  anleas  corrobo- 
rated by  proof  aliunde  of  the  corpus  delicti." 
People  V.  Jones,  123  Cal.  68,  65  Pac.  700. 
We  are  aware  of  the  fact  that  many  cases 
properly  liold  very  slight  proof  of  the  cor- 
pus delicti  to  be  sufficient  basis  for  the  ad- 
mission of  a  defendant's  confession,  but  we 
kntm  of  none  which  sustains  proof  of  the 
corpus  d^icti  mnm  purely  hearsay  testimony. 
People  V.  Spencer,  16  GaL  Apt).  7S0,  117  Pac. 
1040,  is  cited  wltb  apparent  confidence  by  the 
Attorney  Genual,  but  that  was  a  case  In 
which  tbe  appelant  contended  that  his  want 
of  credit  with  tlie  bank  was  not  sufficiently 
shown.  The  court  held  that  such  a  fact 
might  be  proved  by  circumstantial  as  well  as 
by  direct  evidence,  saying:  "Bnt  here  the 
teatimony  showed  that  the  defendant  repre- 
sented that  be  had  on  deposit  in  the  Seattle 
Bank  920,000 ;  that  within  a  few  days  he  ex- 
pected 975.000  more;  yet  when  his  draft  was 
presented  Cor  payment  a  few  days  later  he 
had  on  deposit  approxlmatoly  only  {200. 
nieae  facts,  together  with  the  circmnstance 
tliat  the  check  was  dli^nwed,  were  quite 
stalBdent  to  warrant  the  Jury  in  drawlog  the 
inference  that  the  defendant  did  not  have 
sufficient  credit  with  Oie  bank  to  meet  tbe 
draft,  and  consequently  Justifled  the  court  In 
admitting  inroof  of  the  extrajudicial  state- 
ments of  the  defendant  without  further  evi- 
dence to  establl^  the  corpus  delicti.  The 
authorities  support  this  view.**  In  that  case 
there  was  do  question  that  the  lack  of  funds 
on  deposit  to  defendant's  credit  was  shown 
1^  competent  evidence^  The  chief  clerk  of 
tlie  Seattle  Bank  testlfled  upon  that  subject. 

[i]  Nwr  does  ibis  case  come  within  the 
rule  that  negative  allegations  regarding  mat- 
ters peculiarly  within  the  knowledge  of  the 
defeadant  need  not  be  proven.  That  is  a 
special  rule  applicable  to  such  prosecutions 
as  those  for  practicing  some  profesnion  or 
following  some  calling  without  the  license 
provided  therefor  by  law.  People  v.  Boo 
Doo  Hong,  122  Cal.  607.  55  Pac.  402 ;  People 
V.  Fortch,  13  Cal.  App.  775,  110  Pac.  823.  It 
cannot  be  said  of  a  person  that  he  has  such 
peculiar  knowledge  of  the  state  of  his  bank 
account  or  credit  that  mere  allegations  of 
tbelr  nonexistence  places  upon  him  the  bur- 
den of  proving  them.   If  tliat  were  true,  it 
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would  only  be  necessary  In  a  case  like  this 
to  prove  the  drawing  of  the  dieck,  the  re- 
fusal of  tbe  depositary  to  cash  it,  and  then, 
unless  th^  defendant  could  prove  that  he 
bad  cash  or  credit  with  such  depositary,  hlu 
fraudulent  intent  would  be  Inevitably  In- 
ferred. If  the  argument  of  inconvenience  Is 
to  be  Indulged,  it  seems  to  us  it  may  be  more 
logically  applied  to  exempt  a  defendant 
charged  with  this  offense  from  the  purview 
of  the  rule  to  license  cases  and  the  like, 
than  to  Justify  tbe  prosecution  In  sustaining 
proof  of  the  corpus  delicti  by  hearsay.  The 
ruling  of  tbe  court  In  permitting  proof  of 
the  confesfdon  before  proper  proof  of  the 
corpus  delicti  was  error  for  which  a  xever^ 
sal  must  t>e  ordered. 

[I-I]  Appellant  complains  of  the  court's  re- 
fusal to  give  two  Instructions  upon  the  sub- 
ject of  the  admission  of  the  confession.  One 
of  these  was  In  part  as  follows:  "I  charge 
you,  gentlemen  of  the  jury,  that  Itefore  you 
can  find  the  defendant  guilty  you  must  be 
satisfied  that  the  corpus  delicti  has  been 
proven,  ^is  term  means  exactly  what  it 
says.  It  involves  the  element  of  crime.  It 
is  not  sufficient  that  it  is  shown  that  the  de- 
fondant  drew  a  cbeck  pr  draft  upon  a  bank, 
banker,  or  depositary  where  he  bad  no  fonds 
or  credit,  to  order  to  eatebUsh  tbe  corpus 
delicti.  This  would  rimply  establish  tbe  cor- 
pus, and  proof  thereof  joined  wltb  a  con- 
fesdon  by  toe  defendant  of  his  guilt  would 
not  be  sufficient  to  convict"  ^e  proposed 
tostructlon  was  erroneous  and  calculated  to 
mislead  tbe  jury,  and  was  therefore  properly 
refused  by  tbe  court  Vtom  tbe  lawyer's 
stendpt^t  the  language  employed  U  subject 
to  Just  critldsm  because  of  the  ruthless  dis- 
section of  the  term  "corpus  delicti."  It  Is 
true  that  there  Is  some  excuse  for  this  error 
to  be  found  to  a  decision  of  this  court,  be- 
cause to  Fieople  V.  Slmonsen,  107  GaL  346, 
40  Pac.  440,  the  following  language  Is  used: 
"The  term  'corpus  delicti'  means  exactly 
what  it  sa^  It  Involves  tbe  element  of 
crime.  tJpon  a  diarge'  of  homicide,  produc- 
ing the  dead  body  does  not  establish  the  cor- 
pus delicti.  It  would  simply  estobllsh  the 
corpus;  and  proof  of  Qie  dead  body  alone. 
Joined  wllta  a  confosdon  1^  the  d^«idant  of 
his  guilt  would  not  be  sufficient  to  convict 
For  there  must  be  some  evidence  tending  to 
show  tbe  commission  of  a  homicide,  before 
a  defendant's  confession  would  be  admissible 
for  any  purpose."  Whatever  may  be  said  of 
the  reasoning  contained  In  the  above  quota- 
tion, we  cannot  approve  Its  Latin.  Doubtless 
the  learned  author  had  in  mind  the  two  ele- 
ments of  the  corpus  delicti  wUch  are  recog- 
nized by  all  of  the  authorities ;  (1)  The  facts 
forming  its  basis ;  and  (2)  the  criminal  agen- 
cy causing  them  to  exist  But  to  separate 
the  two  words  of  tbe  term  Itself  was  mtta- 
lessly  to  put  asunder  that  which  the  usage 
of  ages  bas  kept  In  firmest  wedlock.  But 
the  principal  trouble  with  tbe  Instmctton 
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was  that  it  did  not  contain  any  definition 
of  the  legal  term  tiBed.  The  ^vlng  of  it 
without  Buch  definition  wonid  have  been 
about  aa  sensible  as  It  would  ha^e  been  to 
tell  the  jurors  that  the  defendant  was  accus- 
ed of  a  violation  of  section  476a  of  the  Penal 
Code  wlthont  reading  that  statute  to  them 
or  substantially  stating  its  contents.  The 
latter  part  of  the  proposed  instruction  con- 
tained a  correct  statement  of  the  law.  By 
It  the  Jurors  were  told,  in  effect,  that,  unless 
there  was  some  evidence  tending  to  show 
the  commission  of  a  crime,  the  confession  of 
the  defendant  was  not  admissible  for  any 
purpose.  The  first  part  of  another  proposed 
instruction  which  tbe  court  refused  to  give 
was  of  a  similar  purport,  but  the  latter  part 
was  as  follows:  "And  in  this  case,  If  the 
only  evidence  before  you  shows  that  the  de- 
fendant drew  a  check  or  draft  upon  a  bank 
in  yrhich  he  had  no  deposit  or  credit  and 
that  he  knew  this  to  be  tme  at  the  time  of 
drawing  the  check  or  draft,  then  you  must 
find  the  defendant  not  guilty."  This  was 
properly  refused.  The  proof  outlined  would 
have  amounted  to  the  ratablishment  of  a 
prima  facie  case  against  the  defendant.  But, 
while  these  instructions  as  proposed  were 
improper,  the  court  should  have  told  the 
jury  the  true  rule  with  reference  to  the  ad- 
mission of  confessions  and  the  necessity  for 
independent  proof  «f  the  corpus  delicti.  In 
such  a  case  as  this  the  defendant  was  enti- 
tled to  the  benefit  of  such  a  charge.  The 
court  utterly  failed  to  instruct  upon  this 
matter,  and  thereby  committed  error. 

[t]  No  other  alleged  errors  require  com- 
ment except  that  relating  to  the  attempted 
proof  by  a  letter,  said  to  have  been  sent  from 
Gardnerville  to  the  First  National  Bank  of 
San  Francisco,  that  the  Douglas  County 
Farmers'  Bank  had  succeeded  to  the  corpo- 
rate  rights  and  business  of  the  Douglas 
County  Bank.  Tbls  was,  of  course,  hearsay 
testimony,  and  its  admission  was  Improper. 

[II]  The  attorney  General  Invokes  the  aid 
of  section  4%  of  article  6  of  the  Constitu- 
tion, but  that  section  can  have  no  application 
here.  Whatever  may  have  been  the  purpose 
of  that  constitutional  provision.  It  could  not 
excuse  failure  to  prove  by  competent  evi- 
dence one  of  the  essential  elements  of  a 
crime,  or,  as  Mr.  Justice  Hart  phrased  it, 
that  section  "will  never  be  so  construed  as 
that  It  may  be  made  to  apply  to  and  rescue 
from  reversal  any  criminal  case  in  which,  as 
here,  there  is  no  proof  of  one  of  the  essen- 
tial elements  of  an  offense  with  which  the 
accused  may  be  charged,  or.  In  other  words, 
that  it  will  not  stand  as  a  shield  against  re- 
versal it,  as  here,  there  la  absolutely  no 
proof  of  a  crime  having  beeo  committed  at 
alL" 

me  judgment  and  order  are  reversed. 

We  concar:  BEATTZ,  G  J.;  HSNSHAW, 
J.;  LOBZOAM,  3. 


(UB  osL  no 

HOWmX  T.  CITY  OF  HAMBUBG  CO. 

(S.  F.  6,374.) 

(SapnuM  Conrt  of  Califoinla.   Ifareb  21, 
1913.) 

1.  MuniCIFAL  COBPOBATIO^B  (|' 117*)— FiRK 

Limits—Ordinance— SusPEMBiON. 

The  board  of  supervisors  of  8an  Francis- 
co haviiif  established  fire  limits  and  provided 
asainst  the  erection  of  wooden  buildiugs  with- 
in such  limits,  under  San  Francisco  Charter,  c. 

2,  S  6,  authorizing  the  board  to  fix  the  limits 
within  which  wooden  bQildings  and  Btructurea 
shall  not  be  erected  or  maintained,  and  pro- 
viding that  such  limits,  when  once  established, 
shall  not  be  changed  except  by  extension,  the 
ordinance  was  not  affected  by  an  unofficial  bd- 
noiincemeat  of  tbe  board,  immediately  after  tbe 
conflagration  of  A|wil  18  to  20,'190i8,  that  tern* 
porary  wooden  boUdiDgs  within  tbe  fire  limits 
would  be  permitted,  subject  to  removal  at  the 
pleasure  of  the  authorities. 

[Bd.  Note.— For  oHier  casM.  see  Municipal 
Corporationa,  Cant  Dig.  |  272;  D«&  Dig.  | 
117.*] 

2.  LUVDUIBD  AND  TXNAltX  (|  29*)— IdUSB— 
TaUDXTT— IZXEGAI.  COKSIDBBATIOir. 

A  lease,  providing  for  the  erection  and 
letting  of  a  frame  and  corrugated  iron  bnUdln^ 
on  a  lot  In  tbe  city  of  San  Franciaco  within  the 
fire  limits,  where  snch  buildings  were  prohibit- 
ed by  ordinance,  was  founded  on  an  Illegal  con- 
sideration, and  the  entire  contract  was  void 
and  unenforceable. 

[EM.  Note.— For  other  cases,  see  LAodlord 
and  Tenant,  Cent  Dig.  i  85;  Dee.  Dig.  |  29.*} 

3.  CONTBACTB    {{  138*)— IXJ^GALZTT. 

Where  defendant  continued  to  occupy  prem- 
ises after  the  expiration  of  a  lease  based  on 
an  illegal  consideration,  plaintiff  could  not  re- 
cover subsequent  rent  if  he  'was  repaired  to  re- 
ly on  the  lease  to  establish  his  cause  of  action. 

[Ed.  Note.— For  other  case^  see  Contracts, 
Cent  Dig.  »  681-700;  Dec.  Dig.  |  18&*] 

4.  Landloed  and  Tenant  (H  83,  86*)— Cove- 
nant TO  Ebnew— Effect. 

A  covenant  for  renewal  Of  a  lease  at  tiie 
option  of  a  lessee  imports  the  giving  of  a  new 
lease;  but  It  the  lessee  is  only  given  the.  o^ 
tion  to  retain  possession  for  a  sped&ed  addi- 
tional term  tbe  covenant  is  one  tor  extension 
of  the  original  lease  only,  and  the  contract  be- 
comes a  lease  for  both  Oie  original  and  the  ex- 
tended terms. 

[Ed.  Note. — ^For  other  cases,  see  I^andlord 
and  Tenant.  Cent  Dig.Jt  263,  264,  266,  267, 
269,  270-276,  278,  288;  Dec  Dig.  H  83,  86.*] 

6.  Lanou>sd  and  Tenant  (i  194*)— Intaud 
Lease— Option  to  Renew— Etieot. 

A  lease  of  real  property,  based  on  an  Il- 
legal consideration,  provided  for  a  term  of  two 
years,  witl^  the  privilege  to  the  tenant  to  renew 
the  lease  for  three  years  from  June  1,  1906. 
In  conformity  with  such  privilege  the  lessee 
gave  plaintiff  notice  of  his  Intention  to  renew, 
and  continued  in  possession  for  a  part  of  the 
renewal  term  witnout  the  execution  of  a  new 
lease.  Held,  that  snch  provision  was  a  mere 
option  for  an  extension  and  not  a  covenant  to 
renew,  so  that  tbe  tenant  continued  to  hold 
under  tbe  original  lease,  wUeh  was  void;  and 
hence  no  recovery  of  rent  for  part  ot  tbe  unex- 
pired term,  after  the  tenant  attempted  to  aar- 
render,  could  be  had. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  783,  789;  Dec  Dig. 
f  19*.*] 

In  Bank.  Appeal  from  Snperlor  Court, 
City  and  County  of  San  Franciaco;  Jamea 
H.  Troutt,  Judge. 


■Vor  etber  eases  ass  Bsne  to^  Bsdssctlon  NUllBKt  In  Dso.  Dig.  *Am.  Die  Ksy-Mo.  Mss  *  Rsp'r  iBdms 
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A«Uoii  by  J.  B.  Howell  against  the  City 
of  Hamburg  Company.  Jadgmeat  for  plain- 
tiff, and  defendaat  appeals.  Bereraed. 

Haxdlng  A  MoDToe,  of  San  FrancUco  (Rob- 
«t  H.  Borland,  of  San  rrancisco,  of  coun- 
aeO,  for  appellant  Charles  F.  Hanlon,  of 
San  Francisco,  for  respondent 

ANGBIiLOTTJ,  J.  This  Is  an  action  com- 
menced April  4, 1910,  to  obtain  judgment  for 
9860  rent  alleged  to  be  due  nnder  the  terma 
of  a  lease  for  the  months  of  January,  Feb- 
ruary, March,  and  April,  lOlOi  The  case 
was  snbniitted  to  the  trial  court  for  decision 
upon  an  agreed  statemoit  of  facts.  Plaintiff 
had-Jndgmeat  as  prayed,  and.  this  is  an  ap- 
peal by  d^sndant  firom  sndi  Judgment 

Tbe  matnlal  fluts  are  as  follows:  On 
May  17,  1906,*  plaintiff  was  the  owner  of  a 
lot  of  land  40  80  fbet  fronting  on  Or^n 
street,  near  Davis  street,  in  San  Francisco. 
This  lot  within  the  twrttory  in  whldi 
the  erection  oC  woodm  boUdlngs  or  strac- 
tares  was  then  prohibited  by  ordinance 
enacted  prior  to  April  18,  1906— In  other 
woxOs,  within  what  Is  generally  styled  "the 
fire  lliolts"— and  has  ever  since  been  within 
said  fire  limits.  On  May  17,  1906,  the  par- 
ties to  this  action  entered  Into  a  written 
agreement  of  lease,  1^  which  plaintltt  let 
to  defoidant  that  certain  one-story  frame 
and  corrugated  iron  bnltdlng  "to  be  con- 
structed" on  said  lot,  "and  to  be  erected  as 
Boon  as  possible,"  for  the  term  of  two  years 
from  June  1,  1906,  to  June  1,  1908,  for  |80 
per  month,  payable  monthly  in  advance. 
Tbe  plaintiff  expressly  agreed  therein  "to 
nse  every  effort  to  have  said  premises  com- 
pleted as  near  to  June  1,  1006,  as  possible;" 
The  privily  was  thereby  glren  to  defend- 
ant "to  renew  this  lease  for  a  period  of 
three  years  from  June  1,  19(^,"  at  fSS 
monthly  rental  for  the  first  year,  $90  for  the 
second  year,  and  (95  for  the  third  year, 
provided  that  notice  of  the  Intention  to  ex- 
ercise the  prtvll^e  be  glvai  the  lessor  in 
writing  90  days  prior  to  Jnne  1.  1908.  In 
conformity  with  tbe  terms  of  the  lease, 
plaintiff  constructed  the  building  on  the  lot, 
and  defendant  took  possession  under  tbe 
lease,  and  paid  the  stipulated  rent  for  the 
first  two  years.  On  Febmary  26,  1008,  de- 
fendant gave  plaintiff  notice  in  writing  of 
its  intention  to  renew  the  lease  for  three 
years  from  Jane  1,  1908,  at  the  rental  speci- 
fied in  tbe  so-called  renewal  clause.  It  con- 
tinned  in  possession  until  the  latter  part  of 
December,  1909,  paying  the  stipulated  roit 
to  December  31.  1009.  Prior  to  December 
31,  1009,  defwdant  tendered  the  keys  and 
poesesston  of  the  premises  to  plaintiff,  but 
plaintiff  refused  to  accept  the  same;  De- 
fendant vacated  the  building,  and  has  not 
been  in  the  oocqpancy  of  the  premises  at 
any  time  slnee  December  81,  1909.  The 
prenises  were  vacant  to  the  time  of  the 
oommencflOMnt  of  the  actlm. 


At  the  lime  of  the  execution  of  the  lease, 
ordinances  in  force  made  it  unlawful  to 
erect  or  construct  on  said  lot  such  a  building 
as  was  provided  for  In  said  lease  and  In 
fact  constructed.  Among  the  tilings  admit- 
ted by  the  stipulation  of  facts  is  that  "the 
consideration  for  said  lease  was  the  erection 
upon  said  lot  of  land  of  the  sold  wood 
frame  and  corrugated  iron  building."  It  Is 
clear,  of  course,  that  such  erection,  was  at 
least  a  most  material  part  of  the  considera- 
tion. At  no  time  since  the  execution  of  said 
lease  has  there  been  any  ordinance  In  terms 
purporting  to  authorize  the  erection  within 
said  Itmita  of  such  building  as  was  agreed 
to  be  constructed  on  said  Tht,  and  as  was 
actually  constructed  thereon. 

In  the  face  ct  the  great  necessity  for  tem- 
porary  bnlldlnga  In  San  Frandaco  immedi- 
ately fi^lowliv  the  conflagration  of  April 
18^  1%  and  SO,  1900,  the  mmUdpal  authorl- 
tiea  of  the  ct^  and  county  unofOclally  on- 
noonced  that  the  construction  of  temporary 
woodax  frame  buildings  within  said  fire  lim- 
its would  be  permitted  until  July  1,  1906, 
but  that  all  said  buildings  would  be  subject 
to  removal  at  tlie  ideasure  <^  the  autlunl- 
ttet.  On- Jaunary  6, 180^  on  ordinance  was 
adfvted  providing  for  the  removal,  not  lator 
than  May  1.  1010,  of  all  buildings  erected 
'In  violation  of  and  contrary  to  tbe  laws 
and  ordinances  of  said  etty  aad  county  of 
San  Frandaco^**  and  directing  notice  thereof 
to  be  served  on  all  owners.  On  April  11, 
lOU^  an  ordinance  was  adopted  providing 
for  said  removal  not  later  than  May  1,  1911. 
Defendant  occupied  the  building  in  question 
from  June  1,  1906,  to  the  latter  part  of  De- 
cember, 1909,  and  was  never  Interfered  with 
by  the  authorities  of  the  <ity  in  the  use  and 
enjoyment  thereof. 

[1]  The  charter  of  the  city  and  county  of 
San  Fiondsco  authorises  the  board  df  super- 
visors to  fix  the  limite  within  which  wooden 
buildings  or  structures  shall  not  be  erected 
or  malntelned,  and  provides  that  "such  lim- 
its when  once  estebllshed  shall  not  be  chang- 
ed except  by  extension."  Section  5,  c.  2, 
Charter.  So  that  It  would  seem  that  the 
supervisors  would  have  had  no  authority 
after  the  fire,  even  by  ordinance,  to  permit 
the  erection  of  any  wooden  building  within 
the  limite  previously  defined  as  the  Ore  lim- 
its; the  charter  provision  limiting  their 
powers  in  this  behalf.  But  they  did  not 
even  purport  to  so  do  by  ordinance,  which, 
even  If  there  were  no  charter  provisions, 
would  be  essential  to  any  change  In  existing 
ordinances  on  the  subject  AU  that  there 
was  in  this  case,  in  effect  was  the  unofficial 
announcement  of  the  municipal  authorities 
that  they  wonld  r^^ard  the  law  on  the  sub- 
ject suspended  for  the  time  being,  and  would 
not  attempt  to  enforce  It  which  was  followed 
by  the  actual  failure  on  the  part  of  such  au- 
thorities to  mforoe  the  sama  laie  good  faith, 
both  of  the  authorities  and  those  erecting 
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wooden  buildings  onder  tbe  assurance  thus 
given.  Is  not  to  be  questioned  In  tbe  slightest 
degree.  It  may  freely  be  conceded  that  the 
emergency  was  such  as  to  morally  justify 
the  authorities  and  those  acting  upon  their 
assurances  in  doing  as  they  did.  But,  of 
course,  the  law  could  not  be  changed  in  any 
such  way.  The  ordinances  on  tht'  subject 
continued  in  force  unaffected  by  the  unoffi- 
cial announcement  In  tbe  slightest  degree, 
with  the  result  that  tbe  construction  of  this 
building  on  this  lot,  which  was  expressly 
provided  for  in  the  lease,  was  "contrary  to 
an  express  provision  of  law,"  and  therefore 
"not  lawful  (section  1667,  Civ.  Code),  on  May 
17,  1906,  and  at  all  times  thenceforth.  We 
regard  this  proposition  as  so  elementary  In 
its  nature  as  to  require  no  citation  of  au- 
thority to  uphold  It.  Certainly  no  case  dted 
by  learned  counsel  for  plaintiff  tends  to  sup- 
port a  cofatrary  law. 

[S]  It  necessarily  follows  that  the  contract 
of  lease  was  founded  upon  un  unlawful  con- 
sideration, and  that  the  entire  contract  was 
therefore  void  and  unenforceable.  Cir.  Code, 
{{  1607,  1608;  Berka  v.  Woodward,  125  €al. 
119,  57  Pac.  777,  46  L.  R.  A.  420,  73  Am.  St 
Rep.  31;  Swanger  v.  Mayberry,  69  'Ga.\.  91. 

[SI  It  la  claimed  that,  eT«n  If  tbe  original 
lease  was  Told  and  unenforceable  for  the 
reasons  stated,  plaintiff  i»  not  required  to 
rely  upon  the  same  for  ft  recovery  in  this 
case;  r^lance  b^ng  placed  mwn  the  rule 
that  the  test  whether  a  demand  connected 
with  an  Illegal  tnnsactlon  Is  capable  of  be- 
ing enforced  at  law  Is  whetiier  the  plalntiiT 
requires  tbe  aid  of  the  Illegal  transaction  to 
establish  his  case.  Admittedly,  it  he  does 
BO  require  the  aid  of  the  unlawful  transac- 
tion, he  cannot  «iforce  his  claim.  Berlia  v. 
Woodward,  supra.  The  theory  of  plaintiff 
In  this  coimection  Is  that  the  old  lease  ter- 
minated on  June  1, 1908,  and  that  defendant 
then  entered  upon  a  new  three  years'  lease, 
which  InvDlted  no  unlawful  feature.  In  that 
it  cannot  be  held  to  have  contained  any  un- 
dertaking tm  the  erection  of  a  forbidden 
structure ;  ■  such  structure  having  already 
been  erected,  and  the  stipulated  fticto  not 
showing  that  the  ordinances  in  force  In 
terms  prohibited  tbe  mere  maintenance  of 
such  a  building  already  constructed  within 
the  flre  limits.  For  the  purposes  of  this  de- 
cision, it  may  be  assumed  that  a  probibltton 
of  the  construction  of  sucb  a  building  within 
the  fire  limits  was  not  also  a  prohibition  of 
the  maintenance  of  the  same  after  Its  con- 
iitnictlon.  Plaintlfrs  theory  that  defendant 
after  June  1,  1908,  was  occupying  the  prem- 
ises under  a  new  lease,  rather  than  under  an 
extension  of  the  old  lease.  Is  based  on  the 
fact  that  the  privilege  given  by  the  old  lease 
was  one  "to  reneio  this  lease  for  a  period  of 
three  years,"  etc.,  and  not  a  privilege  to  ex- 
tend the  old  lease  at  all,  and  that  defend- 
ant in  fact  gave  notice  of  his  intention  "to 
renew  the  lease"  for  such  period. 


[4]  Ttie  authorities  fully  mpport  the  claim 
of  learned  counsel  for  plaintiff  that  a  coven- 
ant for  renewal  of  a  lease  at  the  option  of 
tbe  lessee  "Imports  the  giving  of  a  new  lease" 
(2  Wood's  Landlord  and  Tenant,  $  1413), 
"contemplates  the  execution  of  some  further 
instrument  by  the  lessor",  (Delashman  v.  Ber- 
ry, 20  Mich.  297,  298,  4  Am.  Rep.  392),  gives 
the  lessee  the  right  "to  have  another  lease" 
(Hunter  v.  Silvers,  16  IlL  176),  "requires 
the  making  of  a  new  lease"  (Taylor's  Land- 
lord and  Tenant,  i  332),  "Involves  the  mak- 
ing of  a  new  lease"  (Wood's  Landlord  and 
Tenant,  |  413),  and  "would  require  the  mak- 
ing of  a  ne^  lease"  (Sheppard  v.  Rosenkrans, 
109  Wis.  68,  86  N.  W.  199,  83  Am.  St  Rep. 
886).  On  the  other  hand,  If  the  lessee  Is 
simply  given  by  tbe  original  lease  the  optloa 
to  retain  the  premises  for  a  specified  addi- 
tional term,  without  tbe  execution  of  any 
new  lea8ie,  the  covenant  Is  merely  one  for 
an  extension  of  tbe  original  lease,  and  when 
the  lessee  gives  the  notice  of  exercise  of  hia 
option,  It  notice  be  required  by  the  terms  of 
bis  lease,  he  is  "entitled  to  hold  for  the  ad- 
ditional term  under  tbe  original  lease," 
which  then  becomes  a  lease  "for  both  the 
original  and  extended  terms."  Wiener 
Graff,  7  Cal.  App.  580,  683,  95  Pac.  167. 

[fi]  Although  tbe  word  "renew"  is  used  in 
the  ^hth  subdivision  of  tbe  lease  before  ua, 
we  do  not  think  that  the  giving  of  any  new 
lease  was  within  the  contemplation  of  the 
parties.  Qlie  letsor-^d  not  covotant  to  re- 
new the  lease;  the  langoage  b^ng  that  **tb» 
privilege  is  hereby  given  the  leaaee  to  renew 
this  lease,"  etc.,  which  Implies  Chat  the  notice 
subsequently  provided  to  be  s^ven  by  tbe  les- 
see of  his  Intention  to  exercise  the  privilege 
was  the  only  thing  essential  to  give  the  right 
to  the  additional  term.  This  was  the  prac- 
tical construction  given  to  the  provision  by 
the  parties;  tor  the  defendant  did  not  de- 
mand a  new  lease,  and  tbe  plaintiff  did  not 
give  one.  The  noUce  of  Intention  to  exer- 
cise the  privilege  being  givm  by  defendant, 
it  remained  in  possession,  and  the  plaintiff, 
without  giving  any  new  lease,  accepted  rent 
f^m  it  In  accordance  wllh  the  provisions  ot 
the  original  lease  as  to  the  possible  addltlou- 
al  term  prescribed  for  therein.  And  in  his 
complaint  in  this  action  plaintiff  In  terms  al- 
leges that  "defendant  has  continued  In  pos- 
session •  •  «  pursuant  thereto  [the  orig- 
inal lease]  and  to  the  eaitension  thereof"  and 
the  trial  court  found  this  auction  to  be 
true.  We  therefore  concur  In  what  was  said 
by  the  District  Court  of  Appeal  of  the  First 
District  in  this  connection  in  deciding  this 
case,  namely,  that  the  so-called  renewal  of 
the  lease  was  not  the  creation  of  a  new  lease 
after  the  building  was  constructed,  but  was 
merely  an  extension  of  the  original  lease, 
with  the  result  that  the  important  question 
in  the  case  is  the  legality  of  the  original  lease 
contract  The  action  Is  based  solely  on 
that  contract  and  plaintlfl  Is  required  to 
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rely  npra  tbat  alone  for  a  recovery.  It  cer- 
tainly is  clear  tliat  if  the  provldon  was  one 
for  a  new  lease,  rather  than  one  for  an  ex- 
tenslOD  of  the  original  lease,  plaintiff  would 
be  without  any  right  of  recovery  for  rent  for 
any  period  of  time  after  defendant  had  va- 
cated  the  premises;  for  no  new  lease  was  glV- 
en,  and  the  original  lease,  on  that  theory, 
ended  on  June  1,  lOOS,  with  the  result  that 
defendant  was  under  no  obligation  to  contin- 
Qe  aa  plalntilTs  tenant  It  Is  only  on  the 
theory  that  the  original  lease  was  extended 
that  plaintiff  conld  have  any  right  of  action 
at  alL  There  la  do  force  whatever  in  the 
■nggeatlon  that  defendant's  notice  of  Inten- 
tlou  to  exercise  Its  privilege  can  be  r^ard- 
ed  aa  a  new  lease. 

We  find  nothing  else  In  the  brlefb  of  ooun- 
■al  that  requires  discussion  here.  We  are 
satisfied  that  the  District  Court  of  Appeal 
was  correct  in  Its  conclusion  that  plaintiff 
bas  no  right  of  recovery  In  view  of  the  stip- 
ulated facta.  In  view  of  the  drcamstancea 
appearlns,  the  cwtract  upon  which  recovery 
is  sought  was  founded  upon  an  unlawful  con- 
sideration, in  that  the  construction  of  the 
building  provided  for  therein  was  contrary 
to  an  express  providon  of  the  law.  The  agree- 
m&it,  under  the  circumstances,  was  one  of  a 
kind  sometimes  styled  "a  gentleman's  agree- 
ment," one  which  the  parties  thereto  are  con- 
sidered in  honor  bound  to  abide  by,  but  which 
the  courts  cannot  enforce  on  account  of  con- 
siderations of  public  policy.  And  this  Is  sO, 
Blthongb,  as  In  this  case,  the  undertaking  of 
the  plain tiif  was  In  no  way  malum  In  se  or 
contrary  to  good  morals,  except  in  so  far  as 
the  mera  vl(datlon  of  any  law  la  a>ntraTy  to 
good  morals. 

The  District  Court  of  Appeal  clearly  show- 
ad  tbe  dlstlDCtlon  between  its  decision  in 
this  case  and  Its  dedslon  In  Wayman  Invest- 
metat  Co.  V.  Wessinger  et  al.,  13  Cal.  App. 
108,  108  Pac.  1022.  It  said  in  that  regard: 
*%>nr  conclusion  is  this  case  is  not  In  conflict 
with  the  case  of  Wayman  Investment  Oo.  v. 
Wcaslnger  et  al.,  13  Oal.  App.  108  [108  Pac. 
1022].  There  the  contract  of  lease  did  not 
require  the  erection  of  a  building  in  violation 
of  an  ordinance,  but  the  lease  was  of  a  build- 
ing which  had  already  been  constructed,  and 
wbat  was  said  by  tbe  court  In  that  case  was 
that  the  leasli^  and  giving  possession  of  a 
balldlng  originally  illegally  constructed,  for 
nn  agreed  rental,'  involved  no  violation  of 
law,  that  the  ordinance  did  not  In  tenm 
prohibit  tbe  leasing  of  such  a  building.'  Uore- 
orer,  In  that  case  it  appeared  that  the  ten- 
ants were  In  possession,  enjoying  the  nse  of 
tbe  IDegal  structure,  and  apparently  claimed 
the  right  to  do  so  without  the  payment  of 
any  rent."* 

The  judgment  la  rsversed. 

We  concur:  SHAW.  J.;  8L088,  J.;  MBIi- 
TIN,  X;  HBN8HAW.  J. 


(IB  N«T.  GOO 

Ex  patta  SIODDABa  (Koa.  2,038,  2,037.) 
(Sapreme  Court  of  Nevada.    April  S,  1918.) 

1.  COUMBBCK  (I  64*)— iNTBBSTATK  COUUBBCK 
—  StaTB  REODI^TIONS— "iTINBaAKT  MkB- 
OHART." 

Rev.  Laws,  J  8890-3894,  iocloslve  (Act 
approved  Bfarch  24.  190B  [St  1905.  &  198]  1 
1),  makes  it  nnlavnol  for  any  itinerant  mer< 
chant  or  peddler  to  offer  goods  for  sale  with- 
out first  obtaining  a  licenie.  '  Section  2  defines 
an  itmerant  merchant,  etc.,  as  one  having  no 
permaaent  place  of  business  within  the  statCt 
which  is  not  regularly  located  and  taxed.  Sec- 
tion 3  fixes  the  amount  of  the  license  required. 
Section  4  provides  that  the  act  shall  not  apply 
to  drummers  representing  wholesale  bouses; 
and  section  S  provides  that  it  shall  not  apply 
to  the  sale  of  farm  products.  Meld,  that  tbe 
act  violated  Const  U.  S.  art  1,  |  8,  relating 
to  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  H  104-106;  Dec  Dig.  i  64.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  4,  p.  3708.] 

2.  CONBTITUTIONAI.  LAW   (|  280*)— LlCBlffSBS 

(i  7*)— Bqual  PsoTEcnoN  or  Law. 

The  act  violates  Const  U.  S.  Amend.  14, 
and  article  4.  |  2,  relating  to  equal  protection 
of  the  laws. 

[Ed.  Note.— For  other  cases,  sea  Constltn- 
tional  Law,  Gent  Dig.  1 687;  Dec.  Dig.  |  280;* 
lieensss,  Cost  Dig.  H  7-15,  19;  Dec:  Dig.  | 
7.*] 

In  tbe  mattw  vi  the  apidlcation  of  B.  a 
Stoddard  In  behalf  of  Z,  M.  Taytor  And.  an< 
other  for  writs  of  habeas*  ootpns.  Writs 
granted,  and  petitioners  discharged. 

R.  C.  Stoddard,  of  Reno  (Arthur  C.  I^'on, 
of  Orlnnell,'Iowa,  of  counsel),  for  petitioners, 
Cleveland  H.. Baker,  Atty.  den.,  for  respond- 
ent 

NORCROSS.  3.  Original  proceedings  In 
habeas  corpus  in  behalf  of  Z.  M,  Taylor  and 
L.  P.  Rounds  were  Instituted  to  obtain  their 
release  from  the  custody  of  the  sheriff  of 
Churchill  county.  The  cases  are  Identical 
and  win  be  considered  together.  Taylor  and 
Rounds  were  held  under  arrest,  charged  with 
the  violation  of  that  certain  act  of  the  L^- 
islature  entitled,  "An  act  to  provide  for  11. 
censing  itinerant  and  unsettled  merchants, 
traders,  peddlers  and  auctioneers,"  approved 
March  24,  1905  (St  1905,  c.  153). 

From  the  agreed  statement  of  facts  it  ap- 
pears that  Taylor  and  Rounds  were  author- 
ized soliciting  agents  and  salesmen  for  the 
Spalding  Manufacturing  Company  of  Grin- 
nell,  Iowa,  a  manufacturer  and  wholesale 
and  retail  dealer  in  buggies,  motor  cars,  and 
other  vehicles;  said  company  having  no 
store  or  other  place  of  business  in  the  state 
of  Nevada,  permanently  located  or  regularly 
taxed  therein,  and  said  agents  soliciting 
sales  and  selling  the  products  of  said  com- 
pany without  license,  as  provided  In  said  act 
of  1905. 

The  act  nnder  consideration  provides: 
"Section  1.  It  shall  be  unlawful  for  any 
Itinerant  or  unsettled  merchant,  trader,  pM- 
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dler  or  anctlonew  to  sell  or  offer  for  sale 
any  goods,  wares  or  luercbandlse  at  any 
place  Id  the  state  of  Nevada,  without  first 
obtaining  and  paying  for  a  license,  as  here- 
inafter provided ;  and  all  «ales  or  contracts 
of  sale  made  without  such  license  shall  be 
null'  and  void. 

"Sec.  2,  An  Itinerant  or  unsettled  mer- 
chant, trader,  peddler  or  auctioneer  within 
the  meaning  of  this  act,  shall  include  every 
person,  flrm,  or  corporation,  selling  or  offer- 
ing for  sale  any  goods,  wares  or  merchan- 
dise, which  has  no  permanent  store  or  other 
piece  of  busing  at  some  point  or  points 
within  this  state,  and  which  la  not  perma- 
nently located  and  regularly  taxed  therein. 

"Sec.  3.  Each  and  every  Itinerant  and  un- 
settled merchant,  trader,  auctioneer  or  ped- 
dler shall,  before  selling  or  offering  for  sale 
any  goods,  wares  or  merchandise  within  this 
state,  procure  a  license  for  each  and  every 
county  In  which  such  person  shall  attempt 
to  sell  or  offer  for  sale  any  goods,  wares  or 
merchandise,  which  license  shall  not  be 
granted  for  more  tlian  one  month  end  shall 
cost  the  applicant  tiiree  hundred  dollars 
($300). 

"Sec.  4.  This  act  shall  not  apply  to  drum- 
mers and  commercial  travelers  representing 
and  acting  for  wholesale  houses  in  this  and 
other  states  so  long  as  they  do  not  attempt 
the  sale  of  goods,  wares  and  merchandise  at 
retail  in  competition  with  establlabed  retail 
dealers,  nor  shall  it  In  any  sense  alter  or 
change  the  present  existing  laws  governing 
merchants,  traders,  peddlers  and  auctioneers 
permanently  established  and  doing  business 
In  this  state;  Provided,  however,  that  its 
provisions  shall  apply  to  and  be  enforced 
against  any  peddler  or  auctioneer  acting  for 
or  on  behalf  of  any  itinerant  merchant  or 
trader. 

"Sec.  5.  •  ♦  •  The  provisions  of  this 
act  shall  not  apply  to  the  sale,  or  offering 
for  sale,  of  the  products  of  any  farm,  ranch 
or  range  situated  within  this  state." 

Section  6  fixes  the  penalty  for  the  viola- 
tion of  the  act   Rev.  Laws,  SS  3890-3895. 

It  Is  contended  by  counsel  for  petitioners, 
and  so  conceded  to  be  by  the  Attorney  Gen- 
eral, that  the  act  in  auestlon  Is  unconstitu- 
tional. The  question  of  the  constitutionality 
of  this  act  was  submitted  to  the  office  of  the 
Attorney  General,  and  that  official,  the  Hon. 
R.  C.  Stoddard,  coimsel  for  petitioner  here- 
in, by  opinion  rendered  September  1,  1907, 
gave  it  as  his  conclusion  that  the  act  was 
unconstitutional.  Biennial  Report  of  Attor- 
ns General  1907-08,  p.  83.  The  Attorney 
General  in  his  brief  says:  "A  careful  exam- 
ination of  the  authorities  cited  in  such  brief, 
and  of  a  great  many  other  authorities  not 
therein  cited,  convinces  him  that  the  points 
advanced  by  the  petitioners  in  these  cases 
are  founded  upon  true  principles  of  law,  and 
that  the  statute  brought  into  court  for  re- 
view by  petitioners,  upon  which  this  action 


la  founded,  Is  unconstitutional  and  void. 
•  •  ♦  The  general  treaA  of  Judicial  deci- 
sion, since  the  decision  of  the  case  of  Rob- 
bins  v.  Shelby  Taxing  District,  12©  U.  8. 
489  [7  Sup.  Ct.  S9*2,  30  L.  Ed.  «»4],  by  the 
Supreme  Court  of  the  United  States,  has 
been  to  declare  void  any  statute  Imposing 
an  occupation  tax  which  in  any  way  Inter- 
feres with  interstate  commerce,  and  there 
can  be  no  question  but  that  the  "statu t«  here 
In  consideration  does  and  was  intended  to 
so  Interfere.  The  statute  also  discriminates 
between  readouts  and  nonresidents  of  this 
state,  and  is  therefore  opposed  to  'aioal 
rigbts'  clause  of  the  fourteenth  amendment 
to  the  United  States  Constitution." 

[1,2]  The  contention  of  counsel  for  peti- 
tioner tliat  the  act  of  1906  in  Question  is  vio- 
lative of  section  8  of  article  1  of  the  ConsU- 
tutlon  of  the  tJnited  States,  relative  to  in- 
terstate commerce,  and  deniesito  certain  cit- 
izens of  the  United  States  the  equal  protec- 
tion of  the  laws  In  violation  of  section  2  of 
article  4  and  of  the  fourteenth  amendment 
of  the  federal  Constitution,  is  well  taken. 

In  view  of  the  fact  that  the  law  applica- 
ble to  this  case  is  so  well  settled  and  that 
the  unconsUtutlonality  of  the  act  In  ques- 
tion is  conceded  by  the  Attorney  General, 
we  deem  it  unnecessary  to  enter  into  an  ex< 
tended  discussion  of  the  questions  control- 
ling, and  which  are  so  fully  covered  in  opin- 
ions of  this  and  other  courts.  Suffice  It  to 
say  that  the  following  authorities  and  other 
authorities  therein  dted  fully  support  the 
conclusion  reached.  Glx  parte  Rosenblatt,  19 
Nev.  439,  14  Pac.  298,  3  Am.  St.  Rep.  901; 
Bobbins  V.  Taxing  District,  120  U.  S.  489, 
7  Sup.  Ct  592,  30  li.  Ed.  604 ;  Norfolk,  etc, 
Ry.  Co.  V.  Sims,  191  U.  8.  441.  24  Sup.  Ct. 
151,  48  L.  Bd.  264;  Brennan  v.  lltusville, 
158  U.  S.  289,  14  Sup.  Ct  829,  88  U  Ed.  710 ; 
Spanlding  v.  Evenson  (C.  a)  149  Ted.  913; 
Bacon  V.  Locke,  42  Wash.  215,  83  Pac.  721, 
7  Ann.  Cas.  589;  In  re  Kinyon,  9  Idaho, 
642,  76  Pac.  268,  2  Ann.  Cas.  699 ;  State  v. 
Bayer,  34  Utah,  267,  97  Pac.  129,  19  U  B. 
A  (N.  S.)  297. 

The  petitioners  are  discharged  from  arrest 
and  their  bondsmen  released. 


08  Not.  ]> 

GOBDOM  V.  DISTRICT  COURT  OF  nFTH 
JUDICIAL  DIST.  et  al. 
(No.  2,011.) 

(Supreme  Court  of  Nevada.    April  10,  1913.) 

1.  False  Imfbisonuent  (|  7*)— LtABiLrrr  or 

Judicial  Ojticeb. 

Where  a  justice  of  the  peace  bad  juris- 
diction, a  party  prejudiced  by  his  dedston  or 
acts  in  committing  him  to  jail  has  no  reconrw 
in  a  civil  action  for  damages  against  the  ias- 
tice  and  his  sureties,  even  though  the  latter 
acted  witi)  malice. 

[Ed.  Note.— For  other  cases,  see  False  Im- 

frisonment,  Cent  Dig;  ||  S-61,  79;  Dec  Dig. 
7.*] 
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SL  FAXA  iMPUSOKUKIfT  (}  T'^-LlABIUTT— 
JVWnCX  OF  THK  Pkacb— JtmisDicnoN. 
Under  Comp.  Laws,  i  4780,  providlns  that 
erety  one  who  ib&U  wiUfull;  and  UnlavtallT 
injure  U17  property  beloosins  to  another  ehaU 
be  ponlahed,  a  complaint  BuffideDtly  avers  own- 
ersnip  hj  another  than  aecnsed,  ae  against  col- 
lateral attack  in  false  imprisoiunent  against  a 
justice  of  the  peace,  where  it  diarges  the  sev- 
erance and  remoral  of  the  propertj  from  the 
possession  of  the  complainutc  witness ;  pos- 
session belsf  prima  fade  evidence  of  owner* 
■hip. 

f(Ed.  Note.— For  other  cases,  see  False  Im- 
risooment,  Cent  Dir.  IS  &-61.  79;  Dec.  Dig. 
7.*J 

ft.  Fjlub  iHPuaomaEirr  (|  8*)— 0»iannanT 

or  OnxNDBBs. 

Where  a  justice  of  the  peace  fixed  the 
bond  of  one  charged  with  a  misdemeanor  at 
^,000  cash,  the  erroneous  requirement  of -cash 
bail  did  not  deprive  the  justice  of  jurisdiction 
•o  as  to  render  him  liable  for  the  Improper  or- 
der; it  appearing  that  the  accoMd  node  no  of- 
fer of  any  sort  of  bail 

[Ed.  Not*.— For  other  caaei,  ase  False  Im- 

fnsonment.  Cent  Dig.  H  68-78;  Dec.  D^ 
&•] 

4.  PsOHiBinoi*  (S  18*)— Pabties. 

Where  prohibition  is  sought  to  restrain  en- 
forcement  at  a  judgment,  a  sheriff  seeking  to 
le^  execntioD  is  a  proper  party;  for,  if  the 
jndgment  be  void  for  want  of  jurisdiction,  then 
the  sheriff,  who  draws  all  of  bis  aothority  from 
the  conrt,  has  no  right  to. enforce  the  execu- 
tion. 

[Bd.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  |  68;  Dec  Dig. Tift.*] 

&  PBOHiBmoN  (S  8*)— Rianr  to. 

Where  ft  is  sought  to  prevent  enforcement 
of  a  void  judgment  upon  which  execution  is 
about  to  be  levied,  prohibition  is  the  proper 
remedy,  for  an  appeal  from  an  order  denying  a 
motion  to  ouash  the  summons  and  set  aside  the 
judgment  does  not  afford  suffident  relief;  there 
being  no  prorision  for  a  stay  pending  tJu  ap- 
peaL 

[BdL  Note^For  other  cases,  see  ProUbttlon, 
Cent  Dig.  II  4-18;  Dec.  Dig.  |  3.*] 

Orl^naJ  petltloa  by  Loala  D.  Gordon  for 
pTotaibltlon  against  the  District  Court  of  the 
Fifth  Jadiclal  District,  Mark  R.  Avertll, 
Jndse,  and  W.  A.  Ingalls.  Writ  laaned. 

Key  Plttman  and  F.  K.  Plttmali,  both  of 
Tonopfth,  tox  petlttoiiw.  H.  B.  Cooke  and  0. 
H.  Mclntoah,  both  of  Tonopa|i,  for  respond- 
eate. 

MOBCROSS,  J.  This  la  an  original  pro- 
eeedlDg  In  i«obibltIoD.  The  petitioner  wu 
a  dtfeidant  In  a  case  determined  In  the  low- 
er court,  entitled  John  F.  Davidson,  Plaln- 
tlff,  T.  George  H.  Keyee,  John  Tabor,  W.  M. 
Doyle,  and  Louis  D.  Gordon,  Defendants. 
Tb»  HetMlt  of  the  defendant  Louis  D.  Gor- 
don, petltimier  henin,  for  falUng  to  appear 
and  answer  wu  entered  In  the  ease,  and 
subsequently  Judgment  against  htm  tat 
fl,fiOO  damages  and  costs  was  entered. 
Petitioner  was  a  resident  of  the  state  of 
Utah,  and  an  order  for  service  of  snmmons 
by  publication  npon  petitioner  was  granted 
by  the  lower  court  Subsequently  and  In 
parsaanoe  of  such  order  personal  service  was 
obtained  npon  petitioner  In  Salt  Lake  City, 


state  of  Dtah,  In  Hen  of  pnUlcaUon.  After 
Jndgmoit  was  eptraed  against  petitioner, 
exeeuUiHi  was  Iseoed  to  the  reaiKmdettt  W. 
A.  IngallSi  aberlfl  of  Bsmeralda  coonty,  t^o 
was  proceeding  to  adl  certain  corporate 
stock  of  petttlonffl  which  had  been  attached 
at  the  time  the  suit  vras  instituted.  Subse- 
quently the  petitioner,  Gordon,  appeared 
specialty  la  the  action  and  moved  for  an  .or- 
6eir  to  set  aside  and  vacate  Judgment  and  to 
annol  the  writ  of  ocecntlou  thweon,  upon 
the  ground  thai  at  the  time  the  judgment 
was  entered  the  court  below  bfUI  not  obtoln- 
ed  jurisdiction  over  the  defendant  Gordon. 
The  motion  was  denied,  and  this  proceeding 
was  Instltnted  to  prohibit  the  Iown-  court 
from  further  prooeedlngs  under  the  alleged 
void  Judgment  npon  the  same  grounds— want 
of  Jurisdiction— urged  npon  the  trial  court 
Want  of  jurisdiction  In  the  trial  oonrt  to  eib 
ter  an  order  of  aervlce  of  summons  by  publi- 
cation la  baaed  upon  the  alleged  fact  that  the 
complaint  fblls  to  state  a  cause  of  action. 
Victor  Mining  Co.  t.  Justice  Court,  18  Nev. 
22.  1  Pac.  831 ;  CofBn  t.  Beil.  22  Nev.  169, 
87  Pac.  240^  B8  Am.  8t  Bep.  TSa 

[1]  Th.e  defendante  above  named  were 
bondsm^  upon  the  t^dal  bond  of  one  P. 
3.  Gallai^ier,  Justice  of  the  jieace  In  and  for 
Gordon  township,  Nye  oonnly.  The  complaint 
alleges  the  fact  that  Judgment  had  been  ob- 
tained by  the  idaltttlff,  Davidson,  in  a  prtor 
action  against  the  said  P.  J.  Gallagher  and 
one  W.  T.  IfotUy  for  damages  for  unlaw- 
ful Imprisonment  In  the  sum  of  $2,500,  and 
that  the  said  Gallagher  and  Mattly  were  Im- 
pecunious and  Insolvent  The  complaint 
under  consideration  In  this  proceeding  was 
'to  obtain  Judgment  against  the  bondsmoi  , 
of  said  Gallagher,  justice  of  the  peac^  aa 
aforesaid,  for  tba  same  alleged  unlawfol  Im- 
prisonment ThB  official  bond  of  said  Gal- 
lagber  was  In  the  penal  sum  of  12,000  and 
upon  wblcb  tba  petitioner,  Gordon,  became 
surety  In  the  sum  of  |l,00i9; 

The  complaint  alleged  sufaetantially  that 
one  W.  T.  Mattly  wrongfully,  malldonsly, 
and  wlttiont  any  reasonable  or  probaUe 
cause,  appeared  befere  the  aald  P.  J.  Galla- 
gher as  justice  of  the  puce  and  swore  ftilse- 
ly  to  a  pretended  criminal  complaint  against 
the  aald  John  F.  Davidson;  that  the  said 
P.  J.  Gallagher,  aa  sndi  Justice,  with  knowl- 
edge of  fbe  fhlslty  of  s^  alleged  criminal 
cbarge,  and  at  the  malicious  Instlgadon, 
solldtetlon,  and  procnronent  of  the  said 
Mattly,  did  Issue  a  warrant  of  arrest  iQKm 
said  complaint  for  said  Davidson;  that 
thereaftn  said  Davidson  was  arrested  and 
brought  before  the  said  justlee,  who  tbm 
and  there  wrongfully,  maHdoudy,  and  with 
Intent  unlawfully  to  deprive  him  of  his  UIh 
erty,  did  fix  the  amotmt  of  ball  for  aaU  Da- 
vidson's appearance  to  said  criminal  com- 
plaint In  a  grossly  excessive  amount,  to 
wit,  the  sum  of  (1,000,  and  did  vnoivfully 
and  maliciously  order  that  said  Davidson 
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fnmlsb  sndi  ball  In  casb,  well  knowing^  that 
be  would  be  unable  to  fiimlsh  the  same  In 
cash;  that  each  justice  of  the  peace  commit- 
ted the  said  DaTldson  to  Jail  pending  trial 
upon  the  complaint,  and  was  by  the  consta- 
ble lodged  In  the  town  Jail  and  thercdn  Incar- 
cerated fbr  two  days  and  two  nights;  that 
said  jail  was  poorly  constmcted  and  defec- 
tively heated,  and  said  Darldson  suffered 
severely  from  cold  and  contracted  a  severe 
cold,  which  caused  him  to  become  and  re- 
main ^cjk  and  sore;  and  that  owing  to  the 
loathsome  condition  of  the  beds  in  the  jail 
and  the  extreme  coldness  be  was  unable  to 
flle^r  etc.;  that  two  days  after  audi  commit- 
ment said  criminal  proceeding  was  wholly 
terminated  and  said  Davidson  discharged 
fn>m  custody. 

It  Is  the  contrition  of  counsel  for  peti- 
tioner that  the  complaint  falls  to  state  a 
cause  of  action,  for  the  reason  that  Galla- 
gher, the  justice  of  tiie  peace,  was  acting 
judicially,  and  when  so  acting  the  motives 
which  prompted  his  acts  cannot  be  a  subject 
of  Inquiry  in  a  civil  action.  It  is  contended 
that  the  criminal  complaint  upon  which  Da- 
vidson was  arrested  charged  the  commission 
of  a  misdemeanor ;  that  the  arrest  thereup- 
on was  lawful  and  gave  the  justice  jurisdic- 
tion of  the  person  of  tiie  defendant  and  the 
flubject- matter  of  the  offense  charged;  that 
such  Justice  had  Jurisdiction  to  determine 
that  defendant  should  furnish  ball  as  a  coo- 
ditlou  of  his  release  pending  the  trial  of  the 
charge  against  him,  and  that  the  amouht  of 
such  bail  was  a  matter  in  the  discretion  of 
the  justice,  and  whether  the  amount  was 
excessive  or  not  cannot  be  questioned  In  a 
civil  action  for  damages,  and  that,  In  any 
event,  there  are  no  facts  alleged  in  the  com- 
plaint that  would  Justify  the  conclusion  that 
the  amount  of  ball  fixed  was  excessive; 
that  a  bare  allegation  that  the  judge  de- 
manded cash  ball  will  not  be  considered, 
for  If  plaintiff  failed  to  present  personal 
ball  properly  Justified  the  court  had  no  other 
alternative  than  to  demand  cash  ball,  and 
upon  failure  of  plaintiff  to  give  it  to  Incar- 
cerate plaintiff. 

In  Pratt  v.  Gardner,  2  Cnsh.  63.  48  Am. 
Dec.  652,  Shaw,  C.  J.,  speaking  for  the  Su- 
preme Court  of  Massachusetts  In  a  case  of 
first  impression  In  that  court,  said:  "It  is  a 
principle  lying  at  the  foundation  of  all  well- 
ordered  jurisprudence  that  every  Judge, 
whether  of  a  higher  or  lower  court,  exercis- 
ing the  Jurisdiction  vested  In  him  by  law, 
and  deciding  upon  the  rights  of  others, 
should  act  upon  his  own  free,  unbiased  con- 
victions, uulnfiuenced  by  any  apprehension 
of  consequences.  *  *  *  He  Is  not  bound, 
at  the  peril  of  an  action  for  damages,  or  of 
a  personal  controversy,  to  decide  right  in 
matter  either  of  law  or  of  fact,  but  to  de- 
cide according  to  ids  own  convictions  of 
right,  of  wlilcb  bis  recorded  Judgment  Is 
the  best,  and  must  be  takax  to  be  conclusive, 


evidence.  •  •  •  If  It  be  said  that  U  may 
be  conceded  that  the  action  will  not  He,  un- 
less in  a  case  where  a  Judge  haa  acted  par- 
tially or  corruptly,  the  answer  is  ttiat  the 
losing  party  may  always  aret  that  the  judge 
acted  partially  or  corruptly,  and  may  offer 
testimony  of  bystanders  or  others  to  iwove 
It;  and  these  prooft  are  addressed  to  the 
court  and  jury,  before  whom  the  jo^e  la 
called  to  defend  himself,  and  the  result  Ib 
made  to  depend,  not  upon  his  own  original 
conviction — tbe  conclusion,  of  his  own  mind 
In  the  decisl(m  of  the  orij^nal  ease — as,  by 
the  theory  of  jurisprudence,  it  oi^ht  to  do. 
but  upon  the  conclusions  of  otlier  mlnte, 
under  the  Influence  of  other  and  different 
considerations.  The  general  principle,  which 
excepts  judges  from  answering  in  a  private 
action,  as  for  a  tor^  tor  any  judgment  given 
In  the  due  course  of  the  administration  of 
justice  seems  to  be  too  well  settled  to  require 
dlsci^sslon;  and,  as  was  said  by  Mr.  Cbi^ 
Justice  Kent  In  the  case  of  Tates  t.  Lansing, 
[5  Johns.  (N.  Y.)  282],  "has  a  deep  root  in 
the  common  law.'  •  •  ♦  The  only  re- 
maining question  Is  whether  tbe  case  set 
fortb  In  the  plaintiff's  declaration  was  with- 
in the  jurisdiction  of  the  defendant  aa  a  jus- 
tice of  the  peace.  Leaving  out  tbe  epithets 
'maliciously,'  'willfully,'  'falsely,*  with  which 
the  declaration  is  so  thickly  sprinkled,  and 
which  cannot  change  or  qnalil^  the  material 
facts,  it  is  stated  that  the  defendant,  being 
a  Justice  of  the  peace,  issued  a  warrant 
against  the  plaintiff,  on  tbe  complaint  of 
.one  Burley,  charging  the  plaintiff  with  a 
malicious  trespass  on  his  land.  It  Is  alleged 
that  the  complaint  is  false,  feigned,  and 
groundless,  and  that  tbe  defendant  knew 
it;  but  this  was  the  very  question  to  t>e 
tried,  and  the  defendant  could  not  judicially 
know  it  till  a  trial.  His  private  loiowledge 
could  not  prevent  the  complainant  from  har- 
ing  it  tried.  It  Is  further  alleged  that  the 
defendant  -  willfully  and  maliciously  tried 
and  convicted  the  plaintiff,  and  sentenced 
him  to  pay  a  fine  of  $2  and  costs.  The  plain- 
tiff alleges  that  he  was  not  guilty,  and  that 
the  defendant  knew  he  was  not  guilty. 
These  are  facts  which  the  defendant  Is  not 
Iwund  to  contest  with  the  plaintiff." 

In  the  case  of  Cooke  v.  Bangs  (C.  O.)  31 
Fed.  640,  cited  by  counsel  for  petitioner.  Jus- 
tice Brewer,  considering  the  question  of  the 
liability  of  a  justice  of  tbe  peace  for  dam- 
ages in  a  civil  action  for  acts  done  In  bis 
official  capacity,  said:  "Under  what  circum- 
stances can  a  Justice  of  tbe  peace  I>e  held 
liable  for  a  civil  action  for  damages  for  an 
act  done  by  him  in  his  capacity  as  justice 
of  tbe  i>eace7  Nothing  is  more  important  in 
any  country  than  an  independent  Judiciary, 
and  nowhere  is  it  so  Important,  so  absolutely 
essential,  as  under  a  popular  government. 
No  man  can  be  a  good  Judge  who  does  not 
feel  perfectly  free  to  follow  the  dictates  of 
his  own  jndgmwt,  wheresoever  they  may. 
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lead  him.  And  In  a  country  where  the  peo- 
ple mle,  and  where  popular  clamor  Is  apt 
to  sway  the  multitude,,  nothing  is  more  im- 
portant than  that  the  judges  should  be  kept 
aa  independent  as  possible.  And  It  is  univer- 
sal experience,  and  the  single  voice  of  the 
law  books,  that  one  thing  essential  to  their 
independence  Is  that  they  should  not  be  ex- 
posed to  a  private  action  for  damages  for 
anything  they  may  do  as  Judges.  •  •  • 
With  respect  to  all  Judicial  officers,  jusUces 
of  tlie  peace  as  well  as  Judges  of  higher 
courts,  the  settled  law  of  the  Supreme  Court 
of  the  United  States,  and  I  think  the  plain 
Intimation  of  the  Supreme  Court  of  this 
state  [Mlnnefiota],  is  that,  where  they  act 
within  their  Jurisdiction,  th^  are  not  Ame- 
nable to  civil  action  for  damages.  No  matter 
what  their  motives  may  be,  they  cannot  be 
Inquired  into." 

Other  eases  of  tbe  same  general  import 
cited  by  counsel  for  petitioner  are  Stone  v. 
Graves,  8  Mo.  148,  40  Am.  Dec.  133 ;  Wilson 
V.  Mayor  of  New  York,  1  Denlo  (N.  T.)  595, 
43  Am.  Dec  719 ;  SUte  ex  rel.  Egan  v.  Wol- 
ever,  127  Ind.  306,  26  N.  E.  7{J3 ;  Thompson 
T.  Jackson,  93  Iowa,  376,  61  N.  W.  1004,  27 
Ia  B.  A.  95;  Scott  v.  Flshblate,  117  N.  C. 
266.  23  S.  £.  436.  30  L.  K.  A.  696;  Calhoun 
T.  Little,  106  Ga.  336,  32  3.  BL  86,  43  Lb  B.  A. 
632.  71  Am.  St  Rep.  254. 

Cyc,  in  treating  of  the  question  of  the 
dril  liability  of  justices  ,  of  the  peace,  says: 
"Whei  a  Justice  of  the  peace  has  Jurisdic- 
tion, he  is  not  personally  liable  for  any  error 
in  its  exercise,  and  this  immunity  from  civil 
liability  extends  even  to  cases  in  which  a 
Justice  upholds  ajid  enforcea  uneonatitntional 
law.  In  Kngland  a  justice  of  the  peace  is 
dvllly  liable  for  acts  done  maliciously  and 
without  iHwbable  cause,  but  in  tJtie  United 
States  the  authorities  are  divided ;  It  having 
been  both  asserted  and  denied  that  the  jus- 
tice may  be  liable,  where  it  is  shown  tliat 
he  has  acted  corruptly  or  maliciously.  The 
general  rule  la  that  a  justice  of  the  peace 
who  acts  in  a  case  of  which  he  has  no  Jurls- 
dictiou,  or  who  exceeds  his  jurisdiction,  la  Ua< 
hie  tn  damages  to  any  pari?  Injured.  A  dis- 
tinction has,  however,  been  drawn  tn  some 
cases  tKtween  excess  of  Jurisdiction  and  the 
dear  absence  of  all  jurisdiction  over  the  sub- 
ject-matter ;  and  it  has  been  held  that,  where 
Jurisdiction  of  the  subject-matter  baa  been 
invested  by  law  in  the  justice,  the  manner 
and  extent  In  which  the  jurisdiction  shall 
be  exercised  are  graerally  as  much  questions 
for  bis  determination  as  any  other  questions 
involved  In  the  case,  and  he  is  not  liable  for 
ettot  in  determining  the  facts  necessary  to 
his  Jurisdiction.  So,  too.  It  has  been  held  that 
if  the  want  of  Jurisdiction  over  a  particular 
case  Is  caused  by  matters  of  fact  It  must  be 
made  to  appear  that  they  were  known,  or 
ought  to  have  been  known,  to  the  Justice,  In 
order  to  hold  Mm  liable  for  acta  done  with- 
out Jurisdiction."  24  Oyc.  ^l. 

We  think  the  prevailing  mle  In  the  Amer- 


ican courts  is  concisely  stated  In  Cumow 
V.  Kessler,  110  Mich.  10,  67  N.  W.  982,  as 
follows:  "The  justice  having  obtained  juris- 
diction of  the  subject-matter,  the  rule  la  well 
settled  that  no  action  can  be  sustained 
against  him  for  the  recovery  of  damages 
by  one  claiming  to  have  been  Injuriously  af- 
fected by  his  judicial  action.  It  is  Indispen- 
sable to  the  administration  of  Justice  that 
a  judge  or  other  judicial  officer,  who  acts 
within  the  scope  of  his  jurisdiction,  may  act 
freely,  without  any  fear  of  being  held  re- 
sponsible in  a  dvll  action,  or  having  his  mo- 
tives brought  in  question  by  one  Injuriously 
affected  by  his  judgment  This  immunity 
Is  uniformly  held  not  to  be  affected  by  the 
motives  with  which  it  la  alleged  that  the 
judicial  officer  has  performed  his  duty.  If 
the  officer  be  in  fact  corrupt,  the  public  has 
its  remedy;  but  the  defeated  suitor  cannot 
be  permitted  to  obtain  redress  against  the 
judge  by  alleging  that  the  Judgment  against 
him  was  the  result  of  corrupt  or  malicloua 
motlvea  See  Bradley  v.  Fisher,  13  WbU. 
&35  [20  L.  Ed.  646];  Mecbem,  Pub.  Off. 
619-621.- 

In  the  recent  case  of  Lacey  v.  Hendricks; 
164  Ala.  280,  51  South.  157,  137  Am.  St  Rep. 
45,  Evans,  J.,  speaking  for  the  court  said: 
"It  is  settled  law  In  this  jurisdiction  that  no 
action  can  be  supported  against  a  justice 
of  the  peace  acting  Judicially,  and  who  tias 
not  exceeded  his  Jurisdiction,  however  er- 
roneous his  decision  or  malldous  his  motive." 

[2]  The  criminal  complaint  upon  which 
Davidson  was  arrested  in  Its  charging  por- 
tion reads  as  follows:  "That  said  John 
Davidson  did  then  and  there  unlawfullyr 
maliciously,  and  willfully  sever  and  carry 
away  a  detonator  from  a  15  h.  p.  F,  &  M. 
hdst  which  Is  located  on  leasing  block  No. 
1  of  the  Bound  Mountain  Red  Top  Mining 
Comiiany's  Blad^  Hawk  claim,  without  tha 
permission  and  consent  of  the  aforesaid 
plaintiff,  W.  T.  Mattly,  who  holds  poese»- 
slon  of  said  lease  and  hoist." 

We  think  this  complaint  sufficiently  charg- 
es a  public  offoise  to  give  the  justice  Juris- 
diction of  the  person  arrested  upon  warrant 
based  thereon,  and  the  Subject-matter  of  the 
charge.  It  is  admitted  that  this  diarge  waa 
based  on  the  provisions  of  section  4780  of 
the  Compiled  Laws  (Cutting)  which  reads; 
"Every  person  who  shall  willfully,  unlawfully 
and  maliciously  destroy,  burn,  cut  or  other- 
wise infure  any  goods,  chattels  or  other 
property  of  any  detcription  whatever,  belong- 
ing to  another,  shall  upon  conviction  be  pun- 
ished by  fine  of  not  more  than  (500  or  by 
imprisonment  In  the  county  Jail  not  more- 
than  six  months,  or  both  such  flne  and  im- 
prisonment" 

It  Is  the  contention  of  counsel  for  respond- 
ent that  this  complaint  falls  to  charge  an 
offense,  for  the  reason  that  it  falls  to  allege 
that  the  article  charged  to  have  been  taken 
by  Davidson  "belonged  to  another."  TJtH» 
complaint  alleged  poaseaslon  in  anotbar.of 
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the  bolst  from  which  the  defendfint  was 
charged  with  unlawfully,  wlllfolly,  and  ma- 
lidoufily  seTerlng  and  carrying  away  a  de- 
tonator. It  la  well  settled  that  possession  Is 
prima  fade  evidence  of  ownership.  State 
T.  Blsing,  10  Nev.  104;  State  t.  Parker,  16 
Nev.  79-  Property  in  the  lawful  poBseBslon 
of  another  is  property  "belonging  to  an- 
other," within  the  meaning  of  the  statute. 
Possession  of  property  is  presumed  to 
be  a  lawful  possession  until  the  contrary  Is 
shown.  Upon  direct  attack  the  complaint 
In  question  might  he  required  to  be  made 
more  spedflc,  a  point  we  do  not  decide ;  but 
considering  it  as  upon  collateral  attack,  as 
In  the  present  case,  It  cannot  be  said,  we 
tlilnk,  to  be  fatally  defectire  as  not  charging 
the  property  removed  as  belonging  to  the 
complainant.  In  whose  possession  it  was  al- 
leged to  be  at  the  time  of  the  alleged  unlaw- 
ful removal. 

[3}  The  complaint  having  dialled  a  public 
ofFense,  upon  the  defendant  being  brought 
before  the  Justice,  the  latter  had  Jurisdiction 
to  commit  him  until  the  time  set  for  trial. 
It  may  be  conceded  tliat  the  justice  was 
without  power  to  refuse  personal  bail  or  to 
order  that  bail  be  famished  In  cash.  The 
making  of  such  erroneous  orders,  however, 
did  not  divest  the  justice  of  power  to  com- 
mit, certainly  not  in  the  absence  of  an  offer 
of  a  sufficient  ball  t>ond.  It  is  not  allied 
in  the  complaint  that  the  defendant  could 
have  famished  any  sort  of  a  bond,  either 
by  sureties  or  by  de^sit  in  lieu  of  bond. 
We  need  not  determine  the  question  whether 
the  offer  of  a  suffldent  bond  would,  of  Itself, 
divest  the  Justice  of  Jurisdiction  to  commit; 
but  it  is  dear,  we  tliink,  that  in  the  absence 
of  such  an  offer  the  power  to  commit  exists, 
however  erroneous  the  order  may  be.  We  can 
conceive  of  nottilng  more  reprehensible  In  a 
Justice  than  to  refuse  to  give  one  charged 
with  a  misdemeanor  every  OMwrtunlty  to 
famish  a  bail  bond.  Upon  the  other  hand, 
before  the  sureties  upon  an  offidal  bond 
should  be  held  liable  In  damages,  the  com- 
plainant should  show  that  he  has  exhausted 
the  remedies  open  to  him,  and  that,  not- 
withstanding he  has  done  everytliing  within 
his  power  under  the  drcumstances,  he  has 
suffered  injury.  In  the  case  of  State  v. 
Davis,  14  Nev.  439,  88  Am.  Rep.  663,  the  de- 
fendant, who  was  chai'ged  with  the  crime  of 
escaping  from  Jail,  sought  to  introduce  evi- 
dence to  the  effect  that  the  Jail  "was  al>* 
solutely  Intolerable  and  injurious  to  the 
health  of  the  defendant."  Considering  error 
assigned  In  refusing  to  admit  the  offered  evi- 
dence, this  court  said:  "We  consider  It  un- 
necessary to  dedde  whether  or  not  the  pro- 
posed testimony  would  have  been  admissible 
in  Justlficatioik  had  a  proper  foundation  been 
laid  therefor;  that  is  to  say,  had  appellant 
shown  or  offered  to  show  that  be  exhausted 
the  lawful  means  of  relief  in  his  power  be- 
fore attempting  the  course  pursued.  It  was 
not  ^wn  or  claimed  that  he  bad  even  com- 1 


plained  to  the  sheriff  or  the  board  of  coun^ 
commissioners,  or  that  he  had  endeavored 
to  obtain  relief  by  any  lawful  means.  The 
plea  of  necessity  in  Justification  of  acts 
which,  without  such  necessity,  constituted  the 
crli^e  chained  was  unavailable  without  also 
showing  that  lawful  measures  had  first 
been  adopted  to  accomplish  the  dedred  result. 
A  person  confined  by  the  law  should  be  de- 
livered by  the  law ;  and  no  other  means  can 
be  Justified  in  any  case  until  the  officers  In 
charge,  and  the  law,  refuse  him  relief;  and 
then  the  evidence  of  the  necessity  must  be 
clear  and  condusLve,  and  the  act  must  pro- 
ceed no  further  than  the  emergency  atisolute- 
ly  requires.   Bishop  on  a  L.  voL  1,  |  352." 

If  evidence  of  the  character  of  the  Jail  is 
not  admissible  to  show  Justification  or  miti- 
gation of  the  charge  of  escaping  from  jail. 
In  the  absence  of  a  showing  that  the  defend- 
ant had  exhausted  the  appropriate  and  lawful 
means  for  relief  therefrom,  Is  there  not  a 
greater  reason  for  requiring  a  similar  show- 
ing before  damages  in  a  dvil  action  can  be 
collected  for  injuries  allied  to  have  occur- 
red by  reason  of  unlawful  confinement  la  a 
Jail  that  is  not  suitable  for  the  purpose?  We 
think  there  is. 

The  facta  alleged  In  the  complaint  for  dam- 
ages may  constitute  malfeasance  in  office 
and  might  have  supported  a  proceeding  for 
removal  from  office ;  but,  as  the  Justice  act- 
ed within  his  Jurisdiction  in  causing  the  ar- 
rest and  commitment  of  the  defendant,  the 
justice  and  his  bondsmen  cannot  be  held 
liable  in  damages  in  a  dvU  action  for  the 
acts  complained  of,  under  the  well-establish- 
ed rule  heretofore  stated.  ;rhl8  rule  is  for 
the  protection  of  courts  for  the  benefit  of  the 
public,  and  the  fact  that  the  application  of 
the  rale  in  individual  instances  may  work  a 
hardship,  as  possibly  it  does  in  this  case, 
does  not  detract  from  the  force  of  the  mle. 
The  rule,  to  be  of  any  benefit,  must  be  In- 
fiexlble  to  the  extent  that  when  it  appears 
that  a  Justice  of  the  peace  is  acting  within 
his  Jurisdiction  he  cannot  be  held  liable  In 
a  dvil  action  for  damages  for  his  acta  com- 
mitted within  such  Jurisdiction.  While  the 
state  may  proceed  a^nst  a  Justice  and  pun- 
ish him  for  acts  committed  within  his  Juris- 
diction, which  are  shown  to  have  been  done 
maliciously,  for  reasons  of  public  policy,  the 
individual  is  required  to  seek  relief  by  the 
various  methods  which  the  law  affords  him. 
A  defendant  charged  with  a  misdemeanor 
may  demand  an  immediate  trial.  If  for  any 
reason  this  is  not  granted,  he  may  donand 
release  on  ball.  If  bail,  in  his  Judgment,  is 
fixed  too  high,  he  may  apply  for  redaction. 
If  the  justice  refuses  to  reduce  his  ball,  the 
remedy  of  habeas  corpus  Is  op&o.  to  him.  If 
he  is  confined  In  a  Jail  that  is  not  a  suitable 
place  for  the  confinement  of  persons  charged 
with  offenses  against  the  law,  he  may  ai^ly 
to  the  lawful  authorities  to  remedy  the  con- 
dition of  the  Jail.  In  extreme  cases  the  rem- 
edy by  habeas  corpns  might  rtiieve  ou  held 
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In  Huch  conflnemcDt  Doubtless  there  are  In- 
dlTldual  cases  snch  that  these  and  other  rem- 
edies ciumot  afford  toll  rellet  but  It  Is  prac- 
tically Impossible  for  laws  to  be  derised  that 
irlll  afford  fall  relief  nnder  every  possible 
circumstance.  An  iDnocent  person  always 
soffers  a  great  injury  when  be  is  iHroeecuted 
for  a  Clime  he  did  not  commit,  bat  society 
thus  far  has  not  been  able  to  devise  a  snlt- 
able  remedy  for  the  injary  done  In  such 
cases.  The  pnbUc  welfare  requires  the  pros- 
ecotion  of  persons  for  offenses  committed 
against  society.  In  the  administration  of  the 
penal  laws,  of  necessity,  It  occasionally  oc- 
curs that  the  innocent  suffer  injury.  Such 
injury  Is  usually  done  when  the  officers  of 
the  law  are  proceeding  in  strict  accordance 
with  the  letter  and  spirit  of  the  law,  and 
with  due  regard  for  the  rights  of  the  ac- 
cused. The  wisdom  of  centuries  has  crys- 
tallized Into  law  the  rule  that  courts  whose 
duty  it  Is  to  administer  the  law  shall  not  be 
obliged  to  proceed  In  the  performance  of 
their  Judicial  acts  with  the  knowledge  that 
they  are  subject  to  civil  actions  for  damages 
for  wrongs,  real  or  Imaginary,  which  may  be 
by  any  litigant  deemed  to  have  been  commit- 
ted by  the  Judge  within  the  exerdse  of  hia 
jnrisdictioa. 

However  unjust  may  have  been  the  ar- 
rest and  Imprisonment  of  Davidson,  such 
arrest  and  Imprisonment,  according  to  the 
allegations  of  the  complaint,  do  not  appear 
to  have  been  occasioned  by  an  order  or' or- 
ders in  excess  of  the  Jurisdiction  of  the  Jus- 
tice of  the  peace  to  make,  and  the  complaint 
therefore  fails  to  state  a  cause  of  action,  and 
the  district  court  did  not  acquire  Jaitodlctlon 
In  the  action  over  petitioner. 

[43  Counsel  for  respondent  In  this  proceed- 
ing raised  two  preliminary  objections  to  the 
Issuance  of  a  writ  of  prohibition  In  this  case. 
It  is  cont^ded  that  there  is  a  misjoinder  of 
parties  respondent;  tliat  the  sheriff  was  not 
a  necessary  or  proper  party  to  the  proceed- 
ings with  the  court  We  think  a  liberal  rule 
should  prevail  In  proceedings  of  this  chanic- 
ter,  in  so  &r  as  parties  are  concerned.  The 
sheriff  is  an  officer  of  the  court,  and  de- 
rives his  powers  therefrom.  If  the  Judgment 
Is  void  for  want  of  Jurisdiction  to  enter  It, 
the  writ  which  the  sheriff  is  proceeding  to 
execute,  and  which  is  based  on  the  Judg- 
ment, la  likewise  void.  The  objection  that 
there  la  a  misjoinder  at  parties  is  not  w^l 
taken. 

[I]  It  Is  contended  that  the  writ  should 
not  issue  because  petitioner  had  a  plain, 
qteedy,  and  adeauate  remedy  by  appeal 
Had  a  motion  been  made  to  quash  the  serv- 
ice of  Bommons  prior  to  the  entry  of  Jadg- 
ment,  doubtless  an  appeal  would  have  been 
an  adequate  remedy ;  but  where  the  writ  is 
soQght  to  prohibit  the  oiforcement  of  a  void 
JndgmCTt,  vpon  wbidi  execution  has  issued 
and  Is  about  to  be  levied  and  property  sold 
thereunder,  an  appeal  from  an  order  deny- 


ing a  motion  to  quash  the  summers  and  set 
aside  the  Judgment  does  not  seem  to  us  to 
afford  an  adequate  ronedy,  as  there  Is  n» 
provision  that  we  are  aware  of  for  a  stay 
pending  an  ajveal  from  anch  orders, 
^nie  writ  wUl  issue  as  prayed  for. 

TALBOT,  a  J.,  concurs. 

NoTB. — McCARRAN,  J.,  liavlng  become  a 
member  of  the  court  after  the  argument  and 
sobmiaaion  of  the  case,  did  not  partlcM^te  In 
thft  oplnloiL 

(89  Kan.  «B) 
8TATB  T.  AX^nZANDBR  et  aL 
(Siqnrenie  Cburt  of  Kuisas,    April  1%  191S.) 

(BvUalua  »y  tA«  Court.) 

1.  WmresBBs  (I  8ZL*)— iMFuamaNi. 

The  mle  that  a  par^  la  not  allowed  to  Im- 
peacb  his  own  witness  is  subject  to  exceptions, 
where  a  witness  for  the  state  had  testified  oa 
direct  examination  to  a  commotion  and  to  the 
appearance  of  a  wonnded  man,  and  <ak  croas- 
ezamioation  had  testified  to  exclamations  made 
by  the  wounded  man,  testimony  6i  another  wit- 
ness for  the  state  that  the  witness  first  referred 
to  was  drank  at  the  time  is  considered  admissi- 
ble In  the  discretion  of  the  court 

[Ed.  Note.— For  other  eases,  see  WltaesssL 
Cent  Dig.  |i  Hm,  1099,  1100;  Dec  Dig.  f 
321.*] 

2.  CsnniiAi.  lAw  a  iMt6*>— EviDEHCB— Bn 

Where  a  wonnded  man  coming  out  of  a  stair- 
way from  an  npper  room  exclainwd,  "I'm  shot  V* 
and  then  said,  "Take  me  home,"  and  being  asked 
"Who  shot  yon?"  gave  the  name  «E  one  «  three 
persons  who  were  with  him  in  the  room  im- 
mediately before  the  shooting,  and  the  wonnded 
man  died  in  about  10  minutes  afterwards,' his 
exdamation  and  answer  are  admiarible  In  evi- 
dence. 

[Ed.  Not&— For  other  cases,  see  Oriminal 
Lav,  Cent.  Dig.  »  80tt.  811,  S14,  81»,  820; 

Dec.  Dig.  I  -dm.*} 

5.  Witnesses  (I  888*)— IxnAOBUxnr  oir  Ool- 
i^TEBAL  Mattes. 

IQvUeaiea  shoald  not  be  admitted  to  emtra- 
dlct  a  statement  of  a  witness  elicited  upon 
croBs^xaminatlon  open  a  purely  collateral  mat- 
ter, which  does  not  tend  to  prove  or  disprove 
an  issue  in  the  case;  the  contradictory  evidenos 
being  offered  by  the  party  eliciting  the  stat^ 
ment 

[Ed.  Note.— Fbr  other  eases,  see  Witnesses 
Cent  Dig.  1 1224;  Vec  Dig;  i  883.*] 

4.  WmrassKS  (§  240*>— BxAHiNATioif  or  Wir- 

KBSS— I^ADING  QUESTIONS. 

A  witness  for  the  'state  testified  to  an  en- 
counter between  several  persons  In  which  one 
was  shot  A  defendant  who  was  present  at  the 
affray  testified  that  another,  also  present  fired 
the  shot  He  was  then  asked  whether  there  was 
a  BcutUe  before  the  shooting.  In  the  circuro- 
stanoes  shown  the  evidence  was  adndssible,  and 
an  objection  on  the  ground  tlut  the  question 
was  leading  was  not  well  takm,  althtmrii  the 
objection  might  have  been  avoided  by  relatiog 
the  entire  occurrence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  795,  837-839,  841-8ftS;  Dea  Dl£ 
S  240.*] 

6.  OaniiivAi.  L>aw  ({  719*)  —  ABamnm  or 

COU  NSBL— IkSTEUCTION. 

A  remark  in  the  closing  argument  for  the 
state  in  a  criminal  action  about  turning  tiie 
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defendants  loose  to  get  into  trouble  in  otber  com- 
munities for  cariTing  nzozs  Ib  improper,  where 
the  evidence  does  not  show  that  tn^  have  been 
in  tronble  caused  in  that  way.  upon  timely 
objection  an  instruction  should  have  been  given 
to  prevent  misapprehension  by  the  jury. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  ItKW;  Dec.  Dig.  S  719.*} 

e.  HOlflCIDE  (S  288*)— iNSTBUCTiONS. 

An  instruction  that  the  jury  have  nothing 
to  do  with  the  charge  against  a  person  not  on 
trial  but  against  whom  there  is  evidence  of 
gailt  may  be  understood  to  refer  not  only  to  the 
information,  but  to  the  evidence  imputing  guilt, 
and  if  so  understood  is  misleading.  A  cuiuse 
should  have  been  added  to  make  the  meaning 
dear. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f  503;  De&  Dig.  |  288.*} 

Appeal  from  District  Court,  Edwards 
County. 

Charles  Alexander  and  Floyd  Alexander 
were  convicted  of  manslaughter  In  the  fourth 
degree,  and  they  appeal  Beveraed  and  re- 
manded. 

Chas.  E.  Lobdell,  of  Great  Bend,  and  Chas. 
A.  Baker,  of  Kinsley,  for  appellants.  Jno. 
S.  Dawson,  JM^.  Gen.,  and  M.  A.  Merten,  of 
Kinsley,  for  appellee 

BENSON,  J.  The  defendants  appeal  from 
a  conrictlon  tor  manslaughter  in  the  fourth 
degree  In  killing  H.  a  Buasenbark  at  B^pre, 
in  Edwards  county. 

Chas.  Alexander  and  H.  W.  Bennett  met 
in  a  poolroom  and  engaged  in  wrestling  and 
in  drinking  whisky.  For  further  wrestling 
and  to  procure  more  whisky,  Bennett,  who 
was  a  barber  and  had  Ms  chair  in  the  pool- 
room, obtained  a  key  from  the  proprietor, 
and  the  two  men  went  upstairs  to  a  hall 
above,  where  tbey  continued  drinking  and 
wrestling.  Buasenbark  was  a  bystander  in 
the  poolroom  who  lutd  not  joined  In  the 
drinking;  but  accompanied  the  others  to  the 
hall.  A  few  minutes  after  the  men  left  the 
poolroom,  the  proprietor'  heard  a  noise  as 
of  chairs  being  overturned  above,  and  going 
to  the  street  door  saw  Bussenbark  coming 
down  the  stairs  from  the  hall,  and  heard 
him  exclaim,  "I'm  shot!"  and  also  heard 
him  say,  "Take  me  home."  Asked  who  shot 
him,  he  answered  "Bennett"  He  was  taken 
into  a  restaurant  near'  by,  and  died  in  about 
10  minutes.  Floyd  Alexander  followed  the 
wounded  man  down  the  front  stairs,  and  the 
evidence  tends  to  show  that  he  assisted  him 
in  leaving  the  hall.  Chas.  Alexander  came 
down  the  back  stairs,  also  In  a  wounded  con- 
dition. Bennett,  badly  Intoxicated,  sat  down 
In  a  chair  In  the  ball,  and  fired  a  shot  down 
through  the  floor. 

A  witness  who  had  grone  into  the  hall  by 
the  back  stairway  for  a  drink  of  whisky 
apd  stopped  In  a  dressing  room  testified  that 
through  a  partially  opened  door  he  "saw  the 
two  Alexanders,  Bussenbark,  and  Bennett  at 
the  head  of  the  stairs.    *   *   *   Heard  con- 


versation among  party  as  to  wrestling- 
Heard  Bennett  say,  'Here,  Curl^,  you  take 
these  things  while  I  go  on  the  mat'  Did 
not  know  what  was  referred  to.  In  about 
10  minutes  after  that  heard  some  one  say  la 
tone  of  surprise  rather  than  anger,  'Why, 
you  son  of  a  bitch!'  Didn't  know  wtio  said 
this.  Opened  door  then  and  looked  oat. 
Saw  'Red'  (Cbas.)  Alexander  hit  Bennett  a 
blow  on  the  top  of  the  head,  and  knock  him 
down.  Heard  Red  say,  'Give  me  that  gun,* 
and  turUf  facing  Cnrley  (Floyd).  The  latter 
started  towards  his  brother.  Bussenbark 
stepped  forward,  and  said,  'No,  you  don't' 
At  this  time  Bennett  rose  and  got  into  the 
mei«e.  They  mixed  up  for  a  mlnnte  and 
the  gun  was  discharged.  Bussenbark  cried 
out  that  he  was  shot.  Curley  and  Bussen- 
bark left  the  opera  house  by  the  front  door, 
the  former  assisting  Bussenbark.  Bennett 
and  Red  were  ^ppjed.  Bennett  had  a 
'bammerlock*  hold  on  Alexander.  As  they 
turned  around  In  the  scuffle  witness  saw  the 
gun  'in  both  their  hands,  hut  rather  in  Alex- 
ander's hand  than  In  Bennett's  and  Bennett 
had  a  hold  of  Alexander's  liand.*  This  was 
the  first  time'  witness  had  seen  the  gun. 
While  in  this  poslUon  the  gun  was  fired 
again.  Then  Alexander  said,  'If  you'll  let 
me  go,  ini  get  out  of  here.'  Bennett  said, 
'Go,  damn  you.*  As  Alexander  ran  for  the 
back  stair,  Bennett  fired  at  him,  but  seemed 
to  miss.  Then  Bennett  sat  down  on  a  chair 
like  a  man  exliausted.  •  *  •  Did  not  see 
the  gun  at  any  time  till  after  Bussenbark 
and  Ourley  had  left  the  opera  bonse.  Did 
not  know  'Red'  Alexander's  voice,  but  saw 
his  lips  more  wlien  he  said»  *GiTe  me  that 
gun.'  Didn't  know  to  whom  this  was  ad* 
dressed." 

Floyd  Alexander  testified  that  he  did  not 
go  up  the  front  stairs  with  the  otters,  but 
went  later  up  the  back  stairway. 

The  pistfd  used  in  the  affray  belonged  to 
Bennett,  and  was  found  in  the  chair  in 
which  he  sat  down  after  the  affray.  This 
vreapon  was  a  Colts  automatic  with  barrel 
two  Inches  in  length.  Four  shells  were  found 
in  the  hall,  also  a  ballet  hole  through  the 
floor,  and  one  in  the  wall.  A  bullet  was 
found  In  the  wound  In  Chas.  Alexander's 
back.  The  defendants  are  brothers.  Floyd 
is  21  years  of  age  and  Charles  Is  older. 
Their  home  is  in  Attica.  They  have  been 
engaged  as  laborers  at  Hutchinson,  Macks- 
ville,  and  in  the  country  about  for  several 
years.  Both  have  been  arrested  for  dis- 
turbing the  peace  and  for  assault,  and  one  of 
them  for  selling  Intoxicating  liquor.  Elach  ot 
them  testlfled  that  tbey  saw  Bennett  Ore 
the  shot  that  wounded  Bussenbark,  and  that 
neither  of  them  ever  held  the  plstoL  Ghas- 
Alexander  In  his  direct  examination  was 
asked  if  there  had  been  a  scuffle  between 
himself  and  Bennett  before  the  shooting,  but 
upon  an  objection  that  the  question  was 
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leadiDg  he  wai  not  allowed  to  answer.  Ben- 
nett was  not  called  as  a  witness. 

In  ^odudng  Its  evidence  the  prosecution 
called  the  proprietor  of  the  poolroom,  who 
testified  to  the  scuffling  or  wrestling  In  that 
room,  the  departure  of  Bennett,  Chas.  Alex- 
ander, and  Boaaoibark  tor  the  hall  above, 
and  the  noise  of  the  chairs  and  disturbance 
there,  but  was  examined  no  further.  On 
cross-examination  by  the  prosecution  he  tes- 
tified that  he  assisted  the  wounded  man  from 
the  stairway,  and  heard  his  exclamations 
before  referred  to.  The  county  attorney  ob- 
jected to  the  evidence  of  what  Busseubark 
said,  bat  it  was  received.  Afterwards  the 
prosecution  produced  testimony,  to  which  an 
objection  was  made,  tending  to  prove  that 
this  witness  was  greatly  Intoxicated  at  the 
time  to  which  his  testimony  related.-  Chas. 
Alexander  testified  that  while  in  the  hall 
above  the  poolroom  Bussenbark  drank  about 
three-fourths  of  a  pint  of  whisky,  after  Ben- 
nett had  taken  a  small  drink  from  the  bot- 
tle. This  testimony  was  elicited  on  cross- 
examination.  In  rebuttal  the  state  was  al- 
lowed to  prove  over  the  defendant's  objec- 
tion that  upon  a  post  mortem  examination  of 
the  body  of  the  deceased  no  smell  of  whisky 
was  perceived. 

The  prosecuting  attorney  in  hla  closing  ar- 
gument said:  "We  might  have  turned  the 
Alexanders  loose  to  go  into  other  communl- 
tiee  to  raise  disturbances  there,  to  get  Into 
trouble  for  selling  liquor,  and  for  carrying 
xazors."  There  was  no  evidence  that  either 
of  the  defendants  had  been  In  trouble  for 
carrying  razors.  When  asked  whether  he 
bad  attempted  to  kill  a  man  with  a  raaor, 
Floyd  Alexander  testified  that  he  had  not, 
but  admitted  that  he  had  a  razor  at  the  Ume 
of  making  an  assault  for  which  be  had  been 
tried.  This  remark  oC  the  county  attorney 
was  objected  to,  and  a  request  was  made  fox 
Instruction  to  the  "Jury-  to  disregard  it 
The  request  was  denied.  At  the  close  of 
the  argument  the  defendant  requested  an  In- 
■tmction  to  the  effect  that  evidence  of  pre- 
Ttona  trouble  'elicited  upon  cross-examina- 
tion was  competent  as  bearing  on  their  cred- 
ibility aa  witnessee,  but  should  not  be  con- 
sidered as  tending  to  create  a  probability 
that  they  were  guilty  of  the  crime  with 
which  they  were  now  charged.  This  request 
was  refused.  Among  the  Instmctlona  glvoi 
was  the  following:  'THie  defendants,  Charles 
Alexando'  and  Floyd  Alexander,  are  charg- 
ed in  the  Information  Jointly  with  one  H. 
W.  Bennett,  but  are  not  being  tried  Jointly 
with  the  said  H.  W.  Bennett,  and  in  this 
case  you  have  nothing  to  do  with  the  charge 
against  H.  W.  Bennett,  and  should  not  con- 
frider  that  charge  In  arriving  at  your  ver- 
dict In  this  case." 

[13  Assignments  of  error  are  based  upon 
the  rulings  referred  to.  Complaint  la  made 
because  the  prosecution  after  calling  a  wit- 
ness to  prove  the  events  that  led  up  to  the 
affray  was  allowed  to  impeach  this  witness. 


by  testimony  that  he  was  drunk  at  the  time.  . 
An  answer  la  made  to  this  objection  by  the 
suggestion  that  the  only  material  testimony 
which  could  be  affected  by  the  Impeachment 
was  the  repetition  of  the  alleged  statement 
of  the  wounded  man  tluit  Bennett  bad  shot 
him,  and  that  statement,  it  is  contended,  was 
Incompetent  Tbe  general  rule  forbids  an 
attempted  Impeachment  by  one  who  has  first 
called  the  witness.-  Johnston  v.  Marriage, 
74  Kan.  208,  86  Fac.  461,  87  Pac.  74.  The 
rule  Is  subject  to  exceptions,  but  the  discus- 
sion of  this  principle  In  the  case  dted  makeu 
it  unnecessary  to  examine  It  at  any  length 
here.  Tbe  state  here  went  no  further  in  the 
line  of  impeachment  than  to  show  the  mental 
condition  of  the  witness.  While  the  testimo- 
ny of  drunkenness  tended  to  weaken  the 
force  of  the  witness*  testimony  elicited  on 
cross-examination,  It  had  a  similar  effect 
upon  his  evidence  in  chief,  and  we  cannot 
say  that  It  was  not  within  tbe  discretion  of 
the  district  court  to  admit  it.  Besides,  an- 
other witness  testified  to  the  exclamations 
of  the  wounded  man,  and  no  contradictory 
evidence  appears.  The  testimony  that  this 
witness  was  drunk  even  If  erroneously  ad- 
mitted was  probably  not  prejudicial. 

[2]  In  this  connection  it  Is  deemed  proper 
to  say  that  the  evidence  of  the  exclamation  ' 
referred  to,  and  to  which  the  state  objected, 
Is  deemed  admissible.  State  v.  Morrison, 
64  Kan.  669,  68  Pac.  48;  Campbell  v.  Brown. 
81  Kan.  480,  106  Pac.  37,  26  L.  B.  A.  (N.  S.) 
1142. 

[3]  The  testimony  that  the  post  mortem 
examination  gave  no  evidence  of  intoxicat- 
ing liquor  In  the  stomach  was  produced.  It 
seems,  to  contradict  the  testimony  of  one  of 
tbe  defenuants  that  Bussenbark  partook 
freely  of  whisky  Just  before  his  death.  The 
rule  that  a  party  Is  not  allowed  to  ctmtra- 
dlct  testimony  of  purely  collateral  fhets  elic- 
ited on  cross-examination  appears  to  have 
been  violated.  Whether  the  victim  partici- 
pated in  the  drinking  was  an  inquiry  that 
did  not  tend  to  show  who  bore  a  guilty  part 
in  the  tragedy.  The  collateral  inquiry  was 
of  no  consequence  except  to  give  an  oppor- 
tunity to  ctnitradlct  the  witness  ahd  for 
that  purpose  it  was  not  admissible. 

[4]  The  examination  of  the  defendant 
Chas.  Alexander  as  a  ^tness  was  unduly 
restricted  by  sustaining  the  objection  to  the 
question  whether  a  scuffle  had  preceded  the 
shooting.  It  is  true  the  objection  waEi  that 
it  was  leading,  and  the  objection  might  have 
been  avoided  by  calling  upon  the  witnera  to 
relate  the  occurrences,  stUl  no  good  reason 
Is  apparent  why  the  quesdon  in  the  form 
asked  ^ould  not  have  been  allowed.  Tbe 
principal  witness  for  the  state  had  testified 
to  an  encounter  which  might  be  called  a 
scuffle,  and  tbe  defendant  Edtonld  have  been 
allowed  to  testify  whetbw  a  scuffle  preceded 
tiie  shot  without  reciting  the  occurrences  in 
detail  in  bis  examination  in  chief. 

Xjll  The  ImpUcation  In  the  cto^ng  argu-. 


Digitized  by 


14^ 


131  PACIFIC 


BBPORTBB 


(Kan. 


'  ment  of  tbe  prosecutor  that  tbe  defendants 
had  been  In  trouble  by  carrying  razors  Is 
conceded  In  tbe  brief  of  the  state  to  have 
been  Improper,  but  with  the  sanation  that 
it  was  not  preJudldaL  It  must  be  remem- 
bered that  several  persons  were  participat- 
ing in  a  drunken  bout  One  was  killed; 
there  was  no  certain  evidence  on  the 'part 
of  tbe  state  to  prove  who  fired  the  shot. 
The  vicious  character  of  any  one  taking 
part  in  the  affray  would  naturally  be  con- 
sidered of  moment  The  question  and  an- 
swer l}oth  referring  to  a  razor  may  have 
been  confused  In  the  minds  of  the  Jury  by 
th«  objectionable  remark  In  the  argument. 
Attention  being  at  once  called  to  it  the  sit- 
uation merited  such  an  Instruction  as  would 
have  prevented  any  misapprehension. 

[Ij  The  instruction  quoted  above  was  ob- 
jected to.  It  ma.T  be  variously  Interpreted. 
To  one  trained  In  court  procedure  the  state- 
ment that  the  Jury  had  nothing  to  do  with 
tbe  charge  against  Bennett  would  not  be 
misapprehended.  OOi^  nOgbt  understand 
that  the  diarge  meant  not  only  the  Infor- 
mation, Irat  the  evidence  imputing  guilt  If 
understood  In  the  latter  sense,  It  was  mis- 
leading. It  was  a  Question  for  the  Jury 
whether  Beniwtt  or  one  of  the  Alexanders 
fired  the  shot  that  Ulled  Bussenbark.  While 
tt  is  true  that  the  defendants  may  have 
been  guilty  participants,  even  U  Bennett  was 
the  prindml,  atill  the  Jury  ought  not  to 
have  been  precluded  from  considering  the 
evidence  that  charged  him  with  the  ahoot- 
Ing.  The  word  "charge"  sometimes  means 
to  make  liable,  and  the  Jury  may  have  so 
understood  It  A  clause  should  have  been 
added  to  make  the  meaning  clear. 

The  testimony  r^ed  on  to  support  the 
verdict  does  not  show  who  fired  the  fatal 
shot,  and  seems  Incondndve  aa  to  the  part 
taken  by  the  defendants  In  the  tragedy.  A 
careful  examination  of  the  record  has  been 
made  to  determine  whether  the  errors  refer- 
red to  probably  led  to  a  result  whl<di  other- 
wise would  not  have  been  reached,  although 
In  other  drcumstances  they  might  perhaps 
be  disregarded.  The  district  court,  it  ap- 
pears, approved  the  v^dict  with  hesitancy. 
This  court  Is  not  satisfled  that  Justice  bas 
been  done,  and  It  la  concluded  that  the  er- 
rors referred  to  should  not  be  disregarded. 

The  Judgment  is  reversed  and  the  cause 
remanded  fbi  a  new  trlaL  AU  the  Justices 
concurring. 


(M  Ksn.  448) 

LOWE  T.  WEAVER. 

(Supreme  Court  of  Kansas.    April  12,  1913.) 

1.  WoBK  Ain>  Labob  (i  6*)— Bight  to  Cou- 
pbubatioH'— Belationsbip. 

Where  plaintiff,  a  minor,  lived  with  de- 
fendant as  a  member  of  his  family  and  received 
tbe  same  treatment  as  woold  be  accorded  to  a 
SOD.  he  is  not  entitled  to  compensation  for  serv- 


ices rendered  without  any  agreement  or  nnder- 
Btanding  that  he  was  to  be  paid. 

[Bd.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  ^  11;  Dec  Dig- 18-^3 
2.  Work  ANn  Labob  ({  30*>— Vebdict— Fino- 

IHGS— COSFLIOT. 

In  an  action  by  a  . minor  for  compensation 
for  services  rendered,  where  the  question  In  ia- 
soe  was  whether  be  occupied  the  relation  of 
tbe  son  toward  defendant  -three  special  fiudinss 
of  the  jury  that  defendant  did  not  always  treat 
plaintiff  aa  a  father  would  treat  a  son,  that  he 
did  not  always  treat  him  aa  a  son  after  plain- 
tiff came  to  live  with  him,  Imt  that  after  plain- 
tiff came  to  the  home  of  defendant  tbe  second 
time  he  provided  bim  with  such  necessities, 
schooling,  and  spending  money  aa  an  ordinary 
farmer  would  extend  to  his  son,  are  so  Incon- 
^Btent  that  a  verdict  for  plaintiff  cannot  stand. 

[Ed.  Note.— For  other  caaea,  see  Work  and 
Labor,  Cent  Dig.  SS  5»-65;  Dec  Dig.  |  30.*] 

Appeal  from  District  Court,  Miami  County. 

Action  by  Charles  B.  Lowe,  a  minor,  by 
bis  next  frlrad.  William  Tator,  against  John 
S.  Weaver.  From  a  Judgment  for  plaintiff, 
defendant  anpeala.  Beversed  and  remanded. 

Sheridan,  Meuaer  &  Sheridan,  of  Paola. 
for  appellant  Lane  tt  Lane,  of  Paola,  for 
appellee. 

FEB  CUBIAM.  [1}  The  rights  and  obli- 
gations of  the  parties  depend  upon  the  re- 
lations that  existed  between  them.  If  the 
appellee  was  living  in  the  family  as  a  mem- 
ber thereof  as  a  son  and  received  home  com- 
forts, clotblng,  food,  schooling,  and  attention 
In  sickness,  and,  on  the  other  liand,  labored 
and  rendered  services  for  the  appellant  with- 
out any  agreement  or  und^standlug  that  ei- 
ther was  to  receive  compensation  from  the 
other,  no  cause  of  action  exists  In  fovor  of 
either  against  the  other.  Sawyer  v.  Sauer, 
10  Kan.  519;  Wyley  v.  Bull.  41  Kan.  206,  20 
Pac.  855. 

[2]  The  relation  existing  between  the  par- 
ties was  properly  submitted  to  the  Jury  aa  a 
question  of  fact  and  they  made  three  special 
findings  relating  thereto,  as  follows : 

"I.  Is  It  true  that  the  defendant  always 
treated  the  plaintiff,  during  -the  times  men- 
tioned in  the  plaintiCTs  petition,  substantially 
as  a  father  would  treat  a  son?  Ana.  No." 

"III.  Is  It  true  that  the  defendant  took 
the  plaintiff  into  his  home  from  the  time 
the  plaintiff  last  came  to  his  home  to  live,  and 
thereafter  treated  him  as  if  he  were  a  son  or 
substantially  the  same?   Ans.  No." 

"VII.  State  If  It  is  true  that  tbe  defend- 
ant, from  the  time  the  plaintiff  came  to  the 
home  of  the  defendant  the  second  time,  fur- 
nished him  with  a  good  home,  provided  him 
with  raiment,  lodging,  schooling,  and  some: 
spending  money,  along  from  time  to  time,  and 
substantially  all  the  necessaries  of  life,  sucti 
as  an  ordinary  farmer  would  extend  to  his 
son?   Ans.  Tes." 

There  seems  to  be  a  conflict  in  these  find- 
ings. Also,  the  finding  that  appellant  agreed 
to  give  appellee  a  hone  and  buggy  for  his 
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secTlces  dailiig  the  thne  mentioned  In  the  pe- 
tition Is  T6E7  Indefinite,  and  the  evidence  In 
BQHiort  thereof  Is  Indefinite  as  to  whether 
the  bone  and  bnggy  was  promised  as  a  gift 
or  as  compensation  for  serrices  rendered  or 
to  be  rendered. 

For  these  reasons  the  Judgment  is  reTersed 
and  the  case  is  remanded  for  a  new  trlaL 


(»  KftD.  418) 

KANSAS   POSTAL  TELEOBAPH  CABLE! 
CO.  T.  LEAVENWORTH  TBmMINAL 
R¥.  A  BRIDGE  CO. 
(Sn^eme  Coart  of  Kuuaa.    April  12,  1913.) 

1.  EaoKEKT  I>biEAiK  83*)— Compenbahoh— 
Pboputt  Not  Taksn. 

In  condemnation  proceedlDgs  damages  to 
proper^  not  taken  abould  be  confined  to  thoat 
which  from  the  evidence  may  reasonably  be  ex- 
pected to  reaalt. 

[Ed.  Note.— For  othet  cases,  see  Eminent  Do- 
main. Cent  Diff.  If  2S7.  238;  X>ec.  Dig.  {  93.*] 

2.  EmCXlfT  DOHAZR  (I  200*)  —  GOHPEKSA- 

TioN— Award  of  Dahaoxs. 

An  item  allowed  by  the  jury  without  rea- 
sonable evidential  basis  should  be  set  adde. 

[EkL  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  &40;  pec  Dig.  |  200.*] 

Appeal  from  District  Oonrt,  Leavenworth 

Connty. 

Action  by  the  Kansas  Postal  Telegraph 
Cable  Company  against  the  Leavenworth 
Terminal  Railway  &  Bridge  Company.  From 
an  award  of  damages  in  .condemnation  pro- 
ceedings, plaintiff  appeals. '  Modified. 

Gage^  Ladd  &  Small,  of  Kansas  Otty,  Mo., 
and  A.  B.  Denqisey;  of  Leavenworth,  tor  ap- 
pellant W.  W.  Booper,  of  Leavenwordi, 
and  Jna  Barton  Payne^  of  CSilcasOt  111.,  for 
appellee. 

WEST,  J.  The  plaintiff  appeals  from  an 
award  of  damages.  Condemnation  proceed- 
ings were  begun  to  condemn  the  right  to 
string  Its  wires  over  the  Kansas  portion  of 
the  defendant's  bridge.  It  was  agreed  that 
the  telegraph  company  had  a  right  to  In- 
stitnte  and  maintain  the  proceeding  and  that 
the  only  question  for  the  Jury  was  the 
amonnt  of  damages  to  be  awarded.  The  Jury 
fixed  the  snm  at  ^,000  and  answered  certain 
spet^l  questlODS  showing  the  Items  making 
Qp  the  total.  Complaint  la  made  that  some 
of  these  Items  were  not  supported  by  any 
testimony,  that  the  conrt  erred  in  its  in- 
stmctions,  and  that  the  award  was  excessive 
and  speculative. 

The  measure  of  damages  adopted  in  the 
examination  of  witnesses  without  objection, 
and  used  by  the  court  in  the  Instructions, 
was  the  difference  between  the  value  of  the 
stractnre  before  and  after  the  appropria- 
tion. Hie  Jnry  allowed  91,000  for  additional 
trooble  In  turning  the  draw,  and  $200  for 
the  wearing  off  or  scraping  off  of  paint  by  the 
plaintUTs  employ^,   it  Is  Insisted  that  the 


first  was  anwarranted  by  the  evidence  and 
the  second  imaginary.  Bnt  evidence  was  In- 
troduced whli:h  Justified  these  allowances, 
and  the  fairness  of  the  Jury  was  shown  by 
disallowing  various  items  claimed  and  more 
or  less  supported.  The  total  damage  was  by 
the  defendant's  witnesses  fixed  at  $8,000  to 
110,000;  '*o/itoo  being  the  Kansas  jwrdon 
—or  about  60  per  cent  The  only  witness  for 
plaintiff  who  attempted  to  fix  the  damage 
estimated  It  at  $722.  The  Jury  were  in- 
stmcted  that  they  might  consider,  among 
other  things,  "the  future  damages  that  might 
accrue  to  said  bridge  by  reason  of  personal 
property  being  injured  thereon  by  reason  of 
said  wires  falling  by  storm  or  oUier  causes." 
It  is  insisted  that  this  left  the  Jnry  to  con- 
jecture causes  Including  the  n^ligence  of 
the  bridge  company.  The  plaintiff  request- 
ed an  instmctlon  that  th^  should  not  con- 
sider the  mere  possibility  that  some  of  the 
employes  of  the  plaintiff  might  at  some  time 
be  Injured  by  trains  moving  across  the 
bridge,  the  mere  possibility  that  the  wires 
or  cable  of  the  telegraph  company  might  at 
some  future  time  come  In  contact  with  high 
tension  electric  wires  and  damage  the  bridge, 
or  that  at  some  remote  time  In  the  future 
the  defendant  might  wish  to  reconstruct  its 
bridge;-  and  that  the  plaintiff's  cable  or  ap- 
paratus might  Interfere  therewith. 

"That  ail  mere  posalMlitlea  were  too  re- 
mote and  Improbable  to  be  considered  and 
such  only  should  be  considered  as  were 
shown  by  the  testimony  as  reasonably  sure 
to  occur."  This  was  refused.  Tt»e  Jury,  how- 
ever, allowed  nothing  for  damages  becaose 
of  the  possibility  of  the  plaintiff's  employes 
meeting  with  accidents  by  the  operation  of 
trains  over  the  bridge  for  -whldh  the  bridge 
company  might  be  liable  and  allowed  nothii^ 
on  account  of  possible  contact  between  the 
plaintiff's  wires  and  electrical  currents  that 
might  pass  along  their  wires  and  Injure  per- 
sons and  property.  Neither  did  they  allow 
anything  for  possible  Interference  of  the 
telegraph  cable  with  the  worlc  of  rebuilding 
or  reconstructing  the  bridge.  Hence  the  re- 
fusal to  give  this  Instruction  could  hare 
worked  no  harm  to  the  plaintiff  except  as  to 
the  admonlti<Hi  te>  regard  only  such  damages 
as  wears  shown  to  be  reasonably  sore  to  oc> 
cor. 

[1]  We  think,  however,  the  defendant  was 
entitled  to  be  compensated  for  such  damages 
as  the  Jury  believed  from  the  evidence  might 
reasonably  be  expected  to  result,  and  not 
merely  those  which  were  reasonably  sure 
to  occur.  Missouri,  K.  &  T.  Ry.  Co.  v. 
Haines,  10  Kan.  430 ;  Atchison  &  D.  R.  Oo. 
V.  Lyon,  24  Kan.  745;  K.  a  ft  E.  R,  Co.  v. 
Kregelo,  32  Kan.  608,  C  Pac.  15,  The  use  of 
the  words  "other  causes"  by  the  court  In  its 
instruction  should  have  been  limited  or  ex- 
plained, but  we  do  not  think  their  use  misled 
the  Jury  to  the  prejudice  of  the  plaintiff. 

fZ]  The  principal  contention  is  that  the  al- 
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lowance  of  $545  for  damages  to  personal 
property  on  the  bridge  was  uowarranted. 
It  Is  Insisted  that  there  was  not  the  slight- 
est evidence  showing  or  tending  to  show 
that  there  was  or  would  be  any  personal 
property  on  the  bridge  liable  to  be  damaged. 
The  defendant  replies  to  this  by  askii^  why, 
if  there  was  no  evidence,  the  plaintiff  sub- 
mitted question  22  to  the  Jury  for  answer,  to 
^hich  the  plaintiff  replies  that,  the  court 
having  given  an  Instruction  covering  this 
matter  at  the  request  of  the  defendant  to 
which  the  plaintiff  excepted,  It  took  the  very 
natural  means  of  self-defense  of  asking  the 
jury  to  state  what  they  allowed  in  this  re- 
spect in  order  to  show  tliat  such  allowance, 
If  any,  would  be  without  evidential  support 
We  do  not  find  anything  in  the  evidence 
showing  or  tending  to  show  the  presence  of 
any  personal  property  on  the  bridge  likely  to 
be  damaged  by  reason  of  the  plaintiff's  wires, 
and  we  are  at  a  loss  to  kqow  what  the  Jury 
had  In  mind  as  a  basis  for  this  item  of  al- 
lowance. Postal  Telegraph  Co.  v.  Peyton, 
124  Ga.  746,  52  S.  E.  803.  8  U  R.  A.  (N.  S.) 
333,  and  note.  Finding  no  basla  for  it,  we 
think  it  should  be  set  aside. 

The  Judgment  Is  therefore  modified  by  de- 
ducting the  item  of  $546  therefrom.  lu  oth- 
er respects  it  Is  affirmed.  All  the  Justices 
concarrinc 

FEROUSON  T.  CLOON. 
(Supreme  Court  of  Kansas.    April  12,  191^.) 

fByllabuB  ly  the  Court.) 

1.  MOBTQAQES  (S  &34*)— FOBBCUISUU  SALB— 

Title  Acquibbd. 

It  is  a  general  role  that  at  a  foreclosure 
■ale  the  purchaser  takes  the  title  of  all  the  par- 
•ties  to  the  action. 

[EH.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  i  1555;  Dec  Dig.  fi  534.*) 

2, '  MOBTOAaBS  (I  D34*)  —  FOBBCLOsun  —  Es- 

TOPPIX. 

When  one  having  a  reversionary  Interest 
in  real  estate  prosecutes  a  foreclosure  action 
against  mortgagors  whose  Interest  is  sabject  to 
that  right,  without  claiming  the  reversion  or 
referring  to  It  in  any  manner,  and  causes  the 
property  to  be  sold,  he  is  estopped  from  assert- 
ing title  afterwards  under  the  reversion.  The 
general  rule  referred  to  in  the  first  paragraph 
above  applies. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1555;  Dec.  Dig.  |  534.»] 

Appeal  from  District  Court,  Franklin 
CJounty. 

Action  by  Robert  M.  Ferguson  against 
Sylvia  C.  Cloon.  Judgment  for  defendant, 
and  plaintiff  appeals.  AfiBrmed. 

F.  M.  Harris,  of  Ottawa,  for  appellant 
W.  J.  Costlgan,  of  Ottawa,  tor  appellee. 

BBXSON,  J.  Vbia  is  an  action  in  eject- 
ment for  the  recovery  of  town  lots.  The 
plaintiff  conveyed  the  lots  to  the  trustees 
of  a  charch  as  a  site  for  a  boose  of  worship. 


The  conveyance  was  upon  a  condition  ex- 
pressed in  the  deed  that  the  lots  were  to  he 
used  for  church  purposes  and  in  case  that 
use  should  cease  the  lots  without  improve- 
ments should  revert  to  the  grantor.  The 
deed  was  recorded.  The  proposed  building 
was  erected  and  used,  for  church  purposes. 
The  trustees  borrowed  a  sum  of  money  from 
the  plaintiff  and  gave  him  a  mortgage  upon 
the  property  as  security.  The  plaintiff  was 
one  of  the  trustees  signing  the  mortgage 
which  contained  no  reservation  or  reference 
to  the  reversion  referred  to  but  did  contain 
covenants  of  general  warranty.  This  mort- 
gage was  foreclosed  in  a  suit  by  the  plain- 
tiff for  default  In  payment,  and  in  pursuance 
to  the  Judgment  ttie  property  was  purchased 
at  the  sheriff's  sale  by  the  defendant  to 
whom  a  certificate  was  issued.  Before  the 
period  of  redemption  had  expired,  the  trus- 
tees caused  a  quitclaim  deed  to  the  property 
to  be  made  to  the  defendant  who  then  ap- 
plied to  the  court  for  an  order,  requiring  the 
sheriff  to  make  a  deed  in  lieu  of  the  certifi- 
cate. At  that  time  the  plaintiff  had  ceased 
to  be  a  trustee  and  a  son  of  the  defendant 
had  become  one  of  the  board.  The  plaintiff 
appeared  and  contested  this  motion;  but 
the  court,  treating  the  conveyance  from  the 
trustees  as  a  waiver  of  the  right  of  redemp- 
tion, directed  the  sheriff  to  execute  a  deed, 
which  order  was  complied  with.  The  con- 
slderatfon  paid  by  the  defendant  was  suflS- 
clent  to  pay  the  Judgment  and  left  a  surplus 
to  the  trustees.  The  deed  made  by  the  plain- 
tiff was  on  record  when*  the  foreclosure  pro- 
ceedings were  begun.  The  plaintiff  was  pres- 
ent at  the  sale  and  bid  upon  the  property. 
No  notice  was  given  nor  suggestion  made 
that  anything  less  than  the  fee-simple  title 
was  being  sold,  and  nothing  in  the  pleadings 
or  record  Indicated  that  the  plaintiff  claimed 
any  Interest  in  the  property  other  than  as  a 
mortgagee.  No  other  claim  was  asserted 
until  the  application  for  a  sherllTs  deed, 
when  the  plaintiff  objected  and  set  out  his 
Interest  In  the  property  under  the  clause  ta 
the  conveyance  to  the  trustees  providing  for 
a  reversion.  The  use  of  the  inroperty  for 
church  punioses  bad  ceased  before  the  com- 
mencement of  this  action  to  enforce  the  re- 
version. 

[1]  The  court,  after  finding  tbe  facts  of 
which  tbe  foregoing  Is  a  summary,  held  that 
the  plaintiff  was  estoi^d  from  asserting  a 
reversion  and  that  the  defendant  bad  acquir- 
ed all  the  title  and  interest  of  all  the  parties 
to  tbe  foredosure.  This  conclusion  Is  ap- 
proved. The  general  role  la  that  In  Judicial 
sales  such  as  tbe  one  in  question  tbe  pur- 
chaser obtalm  the  title  of  all  the  parties  to 
the  suit,  that  Is,  of  mort^gee  and  mortgagor* 
both  Iwing  parties.  2  Jones  on  Mortgages, 
I  1654;  2  Freeman  on  Executions,  |  83B,  p. 
1127;  Wlltsle  on  Mortgage  Foreclosures,  | 
577 ;  Xonng  v.  Brand,  15  Neb.  601.  19  N.  W. 
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4M;  Bart  t.  Beardsley,  67  Neb.  146,  93  N. 
W.  42B;  Watson  T.  Dundee  M.  &  T.  I.  Co^ 
12  Or.  474,  482.  8  JPac.  548;  17  Am.  &  Etag. 
Encye.  of  L.  (2d  Ed.)  1010. 

[2j  It  to  stated  In  the  case  last  dted  that 
tlw  «ff«ct  of  foreeloBiire  Is  to  transfer  to  the 
jmrcbaser  tlw  rights  of  tbe  nx>rtgagee  so  tax 
as  he  lus  any  claim  or  Interest  in  the  prem- 
ises as  secnritr  for  his  d^t.  In  this  case 
the  mortgagee  proceeded  precisely  as  ttiongh 
fbe  mortg^ra  had  the  complete  title,  refer- 
ring hi  no  way  to  his  own  reserved  Interest. 
He  iUToked  the  aid  of  the  court  In  collecting 
his  debt  hy  a  sale  of  the  property  witlwnt 
reservation,  and  It  was  so  sold  In  his  pres- 
CTCe  and  by  his  co-operation.  Although  the 
pnrdiaser  had  the  constmetlTe  notice  of  the 
rl^t  of  reversion  afforded  by  the  record  of 
the  deed,  she  also  had  notice  of  the  fore- 
fdosnre  proceeding  Infflteatlng  a  sale  without 
resemition.  The  right  to  the  reverter  did 
not  compel  an  exen^  of  that  right;  and  the 
attempt  to  exercise  it  after  the  sale  and  pay- 
ment of  fall  value  was  too  late.  It  is  held 
that  In  the  situation  shown  the  plalntlfT  is 
estoiq;>ed  from  asserting  the  rever^n,  and 
that  the  general  rule  that  the  title  of  all  the 
parties  passes  by  a  foreclosure  sale  was 
rightfully  applied. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 


(89  KU.  m) 

JONES  V.  HBTDSTROM. 
(Supreme  Court  of  Eansaa.    April  ,12,  191S.) 

(BvUalm  by  tts  Court.) 

1.  rilCDOB  AHD  P1TBCHA8EB  <|  148^  —  OOW- 

TRACf  —  Pebfobhabos— NacnsiTT  or  Tun- 

Where  a  written  contract  ia  made  between 
the  owner  and  a  proposed  purchaser  of  a  tract 
of  land,  In  which  contract  the  terms  of  the 
transaction  are  speclBed  in  full,  and  where  the 
purchaser  thereafter  regueata  that  the  deed  be 
made  to  recite  a  different  consideration  than  la 
recited  in  the  contract  and  the  name  of  the  gran- 
tee be  left  blank,  the  seller  is  not  bonnd  to  com- 
ply with  the  request,  nor  ia  he  justified  by  rea- 
son thereof  in  repudiating  the  whole  transac- 
tion, but  It  is  his  duty  to  grant  the  request  or 
to  tender  performance  in  accordance  with  the 
contract 

[Gd.  Note.-^Vir  other  cases,  aee  Vendor  and 
Purchaser,  Geat.  Dig.  U  290-286;  Dee.  Dig.  i 

2.  BnOKXia  (I  71*)— COMHISSION— Daicaoks. 

Where  a  real  estate  agent  has  a  contract 
with  the  owner  of  certain  lands  that  if  tb« 
agent  secures  a  purchaser  for  tbe  land  at  a 
■pe<^ed  price  per  acre  net  to  the  owner,  the 
implied  agreement  bdng  that  any  excess  ob- 
tained sboDM  go  to  the  agent  as  his  commia- 
sion,  and  the  agent  secnres  a  buyer  who  eze* 
CDtes  a  contract  to  buy  the  land  upon  the  terms 
preaciibed  to  the  agent,  bat  at  the  price  of  $1 
more  per  acre  than  the  net  price  stated,  and 
such  purchaser  Is  able  and  willing  to  bay  tbe 
land  parsnant  to  bla  contract,  but  the  owner  re- 
fasea  without  jnst  cause  to  convey  tbe  land, 
held,  that  tbe  agent  is  entitled  to  recover  of  the 


owner  as  damages  a  Judgment  equal  to  $1  per 
acre  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  S  W;  Dec.  Dig.  g  71.*] 

8.  Attachveitt  ({  241*) — Osdeb  of  Saix.  ' 

Where,  in  an  action  for  the  recovery  of 
money,  an  attachment  is  issued  and  levied  upon 
real  estate,  and  the  action  proceeds  to  judgment 
in  favor  of  tbe  plaintiff,  no  question  as  to  the 
validity  of  the  attachment  haviog  been  raised, 
an  order  for  the  sale  of  the  attached  property 
in  case  of  the  nonpayment  of  tbe  judgment  is 
properly  made. 

[Ed.  Note.— For  other  cases,  see  Attachmmt, 
Cent  Dig.  fii  829-838;  Dec.  Dig.  g  241.*J 

Appeal  from  District  Court^  Butler  County.  - 
Action  by  H.  A.  Jones  against  A.  A.  Hed- 
strom.   From  a  judgment  for  plaintiff,  de- 
fendant a^eals.  Affirmed. 

J.  T.  Pringle,  of  Burllngame,  0.  Harris, 
of  Eldorado,  and  W.  S.  Kretslnger,  of  E»* 
condldo,  Cal.,  for  appellant  T.  A.  Kramer 
and  Geo.  J,  Bensim,  both  of  Eldorado,  fbr 
appdlee^ 

SMITH,  J.  The  appellee  soUdted  from 
tbe  appellant,  by  letter,  the  agency  to  sell  640 
acres  of  land  owned  by  appellant  In  Butler 
county,  and  informed  aM>ellant  that  he  had 
a  buyer  offering  $12,500  therefor.  In  the  re- 
ply the  appellant  informed  appellee  as  fol- 
lows :  "Jt;ist  at  present  I  do  not  care  to  seU 
it.  Probably  later  on  It  will  be  on  the  mar- 
ket" Without  further  word  from  the  appel- 
lee, 10  days  later  the  appellant  wrote  to  ap- 
pellee as  follows:  "Was  going  to  bold  off 
for  a  while  on  tbat  land  but  if  I  can  get 
fl2,S00  net  to  me  I'll  sell."  He  also  gave 
a  statem^t  of  tbe  incumbrances  on  the  land 
and  the  cash  necessary  to  make  tbe  deal, 
assuming  that  the  purchaser  would  assume 
tbe  incumbrance.  Several  letters  followed 
from  appellant  to  appellee  in  which  appel- 
lant arged  the  selling  of  the  land,  and  giv- 
ing details  as  to  tbe  incumbrances,  etc.  On 
October  25,  1009,  attorneys  for  appellee  sent 
to  appellant  a  copy  of  a  contract  which  ap- 
pellee had  made  with  John  C.  Hoyt  The  con- 
tract was  dated  October  22,  1909.  November 
8,  1900,  appellant  wrote  to  appellee  the  fol- 
lowing letter :  "I  have  your  letters  and  tele- 
grams saying  you  have  sold  the  land.  Have 
given  the  same  to  Mr.  J.  T.  Pringle,  Bur- 
Itogame,  -Ks..  to  look  after  as  you  probably 
know.  Want  to  get  everything  straightened 
up  as  early  as  possible.  Yes,  I  should  have 
gotten  more,  but  wanted  to  sell  it  now  so  of 
course  it's  alright  Glad  that  you  sold  it  I 
know  you  have  been  makii^  quite  an  effort 
and  you  are  entitled  to  something.  Hurry 
things  up."  Afterwards  Mr.  Pringle,  the  at- 
torney referred  to  In  the  above  letter,  wrote 
to  Kramer  and  Benson,  appellee's  attorneys, 
the  following  letter :  "I  am  sending  tbe  Hed- 
strom  abstract.  Please  note  carefully  the 
the  letter  of  Davis,  Welcome  A  Co.  Make  no 
changes  in  thia  abstract  as  it  Is  to  go  back  to 
the  Insurance  Co.  in  New  York.   If  title  Is 
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saUstectoiT  prepare  a  deed  for  Mr,  Hedstrom 
to  sign  and  send  It  to  me."  November  30, 
1909,  the  appellant  wrote  to  the  appellee 
making  objections  to  some  requests  made  as 
t»  tbe  terms  of  the  deed,  which  had  been  sent 
to  his  attorneys  to  be  executed  by  him,  and 
la  dosing  said;  "I  feel  that  under  the  dr- 
camstances,  I  would  rather  declare  the  whole 
matter  of  selling  my  land  off  until  I  see  or 
write  you  farther.  Yon  need  not  further 
offer  tbe  land  for  sale  until  I  see  or  wrlt« 
jou."  On  December  29,  1009,  the  appellant 
deflnltely  informed  appellee  that  he  called 
the  deal  off.  As  shown  by  the  contract  and 
letters,  the  appellee  had  negotiated  a  sale 
of  the  land  for  $21  per  acre,  and  the  price 
at  whlcb  he  was  to  account  to  appellant  was 
$20  per  acre.  Thereafter  tbe  appellee  com- 
menced this  action  to  recover  $640  commis- 
sion, which  by  the  terms  of  the  letter  he 
clalma  he  was  ^titled  to  receive. 

It  la  true  that  in  the  negotiations  tbe  pur- 
chaser throtif^  the  am>ellee  requested  that 
the  consideration  for  the  deed  be  stated  as 
"One  ($1.00)  and  other  valoable  conidderation 
and  00/100  dollars,"  and  that  the  name  of 
the  grantee  be  1^  blank,  but  by  the  terms  of 
tbe  contract  a^^Ilant  had  a  right  to  deed 
the  land  to  Mr.  Hoyt  or  to  any  party  whom 
Hoyt  might  designate.  A  deed  stating  the 
true  consideration  and  conveying  the  land  to 
James  G.  Hoyt  would  have  met  the  condi- 
tions of  the  contract  on  appellant's  part 
Neither  the  appellee  nor  the  purchaser  had 
at  any  time  made  the  requests  a  condition 
for  closing  the  deal,  and  the  requests  were 
ma'de  after  the  execution  of  the  contract  by 
Hoyt  The  contract  was  approved  by  appel- 
lant In  his  letter  of  November  9th.  more 
than  two  weeks  after  it  had  been  executed  by 
Hoyt  and  forwarded  to  him.  In  fbla  letter 
appellant  urged  the  closing  of  the  transaction 
as  early  as  possible.  By  the  contract  the  ap- 
pellant was  advised  that  the  purchaser  had 
deposited  $350  In  a  bank  at  EHdorado  to  se- 
cure the  performance  of  the  contract  on  bis 
part,  and  there  is  evidence  that  this  was  tbe 
tact  Bxceptlons  are  taken  to  the  overralii^ 
of  appdlantfs  objection  to  tbe  evidence  of 
Hoyt  ttiat  he  had  made  arrangemmts  to 
raise  tbe  mon^  to  comply  with  the  contract ; 
also,  that  tbe  court  erred  In  overruling  the 
demurrer  to  app^ee'a  evidence.  In  rendering 
Judgment  for  app^ee,  and  in  overruling  tbe 
motion  for  new  trlaL  It  la  urged  that,  as 
Hoyt  admitted  that  he  did  not  have  sufficient 
money  to  comply  wltb  hla  contract  tbe  ap- 
pelant was  not,  by  reason  tiiereot  bound 
to  forward  bis  deed.  Tbe  objections  are  un- 
tenable. Hoyt  bad  tbe  amount  of  money  de- 
posited in  tbe  bank  whlA  was  required  by 
the  contract  to  protect  appellant  from  any 
damages  preliminary  to  the  production  of  the 
deed  and  abstract,  and  also  bad  asanrance 
of  procuring  tbe  additional  sum  necessary  to 
complete  tbe  pnndiase.  Moreover,  the  sup- 
posed unoertainty  of  Hoyt's  ability  to  conq>ly 


with  bis  contract  waa  not  tb»  ffronnd  of  aj^ 
pellant'a  refusal  to  complete  the  transaction. 
There  was  ample  evidoice  to  sunwrt  tha 
claim  of  tbe  appellea  and  to  JnstUJr  Jodc- 

ment 

[1]  While  a  deed  was  requested  #hldi  did 
not  In  every  respect  conform  to  the  contract 
wbldi  bad  been  approved  by  the  appellant, 
the  appellant  was  not  obliged  to  comply  with 
such  request,  nor.  on  the  other  hand,  was  ba 
Justlfled  in  repudiating  the  whole  tranaaction 
because  of  such  request  If  he  was  not  will- 
li^  to  allow  tbe  request  it  waa  his  duty  to 
tender  performance  In  acoordanoe  witb  tha 
contract   This  be  failed  to  do. 

[3]  At  tbe  beginning  of  tbe  action  tbe  ai»- 
pellee  had  caused  an  attachment  to  be  levied 
upon  the  appellant's  land,  and  in  rendering 
the  judgment  tbe  court  ordered,  the  sale  of 
the  land  to  satisfy  the  Judgm^t  The  ab< 
stract  of  appellant  does  not  Indicate  that 
any  effort  was  made  to  dissolve  the  attach- 
ment before  the  trial,  and  therefore,  If  tbe 
Judgment  was  proper,  the  order  of  sale,  con- 
ditioned, on  the  nonpayment  of  the  judgmoit, 
followed  as  a  matter  of  course. 

[2]  There  was  evidence  to  sustain  a  find- 
ing that  the  appellee  secured  a  purchaser 
who  was  able  and  wiUlng  to  buy  and  pay 
for  the  land  in  accordance  with  the  contract, 
and  ea<±.  finding  ia  implied  in  ttie  ded^on  of 
the  court  in  favor  of  the  appellee. 
.  The  judgment  is  affirmed.  All  tbe  joatlcss 
concurring. 

09  K«a.  ITt) 

GBAVBS  V.  NEOSHO  FALLS  BANK  et  aLt 
(Snprenw  Court  of  Kansas.    April  J2,  191&> 
1.  Banks  aptd  BAiraiKa  (f  77*)— Iii80i.vttfOT 
— Acnoir  AGAinsT  Bmbetu. 

An  action  to  recover  money  which  a  bank, 
sabaeqaently  placed  in  tbe  hands  of  a  receivn, 
had  received  in  p^rmeot  of  a  note,  bat  which  it 
had  failed  to  apply  therera.  thereby  corapeUtng 
plaintifC  to  pay  the  debt  again  to  the  purchaser 
of  the  note,  la  properly  brought  against  the  re- 
ceiver. 

[Ed.  Note.— For  other  cases,  see  Banka  and 
Banking,  Gent  Dig.  H  166-176% ;  De&  Die  I 
77,*] 

a.  BANKRTrPTOT    (|  841*)— PBBSBRTATION  0» 

Claws— Striking  Out  Claws— EfrracT. 
The  presentaUon  of  a  claim  against  a  bank- 
rapt  to  tbe  trustee  in  bankmptcy  does  not 
prevent  an  action  thereon  agamat  the  bank- 
rupt where  the  claim  was  stricken  oat  and 
neither  allowed  nor  paid. 

[Ed.  Note.— For  other  eases,  see  Bankruptcy. 
Cent  Dig.  Si  SIO,  528;  Dec.  Dig.  S  341.*] 

8.  JvoawBvr  (|  660*>— Bsa  Judicata— Du- 

lassAL— Bmor. 

T)i€  dismissal,  without  prejudice,  of  a 
motion  for  the  allowance  of  a  claim  of  a  credltM 
of  a  firm  seeking  to  intervene  in  a  soft  for  an 
accounting  between  tlie  partners  does  not  bar 
aa  independent  action  on  the  claim 

[Bd.  Note.— For  other  eases,  ass  Jodgnsnt 
Cent  Dig.  1 1018;  Dea  Dl»  I  66D.«3 

Appeal   from   District  Court  Woodaon 

County. 
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AeUoo  far  John  GntTM  sKaliut  flw  Neosho 
FMls  Bank  and  J.  Gv  Alteon,  aa  racdw. 
Vnm  a  Jndsnwnt  ibr  plaintiff*  defaidattta 
appeaL  Affirmed. 

Baxter  D.  HcClaln,  of  lola,  for  appellants. 
&  G.  Holmes,  of  Yatea  Center,  and  J.  W. 
uitkaoa,  of  Meoabo  FaUa,  for  aiwrilee^ 

FEB,  CURIAM.  It  waa  not  necessary  to 
aet  out  or  attach  a  copy  of  tbe  note  spoken 
of,  as  the  action  was  not  brought  upon  the 
note,  but  rather  to  recover  money  which  ap- 
pellant had  received  tn  payment  of  the  note 
and  had  failed  to  aj^ly  It  to  that  purpose, 
with  the  result  that  appellee  was  compelled 
to  pay  the  debt  again  to  the  purchaser  of 
the  note. 

[1-1]  The  action  was  properly  brought 
against  the  receiver  of  tbe  bank,  and  the 
Judgment  against  appellants  Is  supported  by 
the  testimony.  Although  the  claim  was  once 
presented  to  the  referee  In  a  bankruptcy  pro- 
ceeding It  was  subsequently  stricken  ont,  and 
was  neither  allowed  nor  paid.  There  was 
an  attempt,  too,  by  aH>eUee  to  intervene  in 
tbe  action  for  an  accounting  between  the 
partners  of  the  Neosho  Falls  Bank.  His  mo- 
tion for  the  allowance  of  the  claim,  however, 
was  dlamlased.  There  la  a  dispute  as  to 
whether  it  was  dismissed  with  or  without 
prejudice.  Tbe  v^oot  offered  tended  to  show, 
as  the  trial  court  must  have  held,  that  It  was 
dismissed  without  prejudice,  and  hence  its 
presentation  did  not  bar  a  recovery  herein; 
nor  waa  aiwellee  concluded  by  the  presenta- 
tion of  the  cUilm  In  the  bankruptcy  court. 

Otber  asslgnnients  of  error  were  madflb  but 
are  found  to  be  Immaterial. 

Tht  Jndcmsnt  is  affirmed. 


(M  Kan.  S88) 

NELSON  T.  SCHOONOVEB  et  aL 
(Snpreme  Court  of  Kansas.    April  12,  1013.) 

(SflUhiu  fry  tJte  Court,} 

1.  JXJBT  (I  14*)— BlOHT  TO  JVMX  TKIAI#— AC- 
TION TO  AcqciBx  TiTU. 

An  action  agmlast  helra  or  devlaeet  to  ac- 

Joire  title  to  real  properbr,  because  the  dece- 
ent,  under  whom  they  claim,  had  agreed  to 
leave  it  by  will  to  the  plaintifE,  Is  in  tbe  natnre 
4tf  one  fw  spedfie  performance  <d  a  coatract 
to  convey  land,  and  in  tibe  trial  thereof  a  jury 
cannot  bie  demanded  as  a  Mtter  of  right 

[Ed.  Note.--For  other  eases,  see  Jo^,  Cent 
Dig.  H  «HM>,  «e^i  Dee.  Dig.  1 14.*I 

2.  Snamo  PKaroucairai  (|  41*)  —  Obax. 
AoaxKHKHT  BBLanxa  xo  LAnn—HusBuufD 
AMD  Wot, 

An  oral  agreement  between  husband  and 
wife  that  she  will  make  a  will  leaving  to  him 
all  the  property  owned  by  her  at  tbe  time  of  her 
dtmtb,  both  rMl  and  personal,  in  consideration 
of  real  estate  owned  6y  him  being  conveyed  to 
her,  is  rendered  enforceable,  notwithstanding 
the  statute  of  frauds,  where,  ui  accordance  with 
its  proviaions,  tbe  title  to  land  paid  for  by  the 
hosband  is  takm  in  tlte  wife's  name,  and  she 
xaakes  snch  a  will,  and  thereafter,  in  reliance 


thereon,  he  expends  labor  asd  money  In  Im- 
^eving  Qie  property. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
fonnanee.  Cent.  Dig.  H  Deo.  Dig.  f 

4l.»i 

8.  Wujjs  A  70*)— RiQHT  TO  BaroxB. 

A  will  executed  onder  an  agreement  fonnd- 
ed  upon  a  valuable  con^deration  is  contractual 
as  well  as  testamentary.  In  the  latter  aspect  It 
may  be  revoked  without  the  consent  of  the 
bene6ciary,  but  not  In  the  former.  Its  revoca- 
tion as  an  instrument  capable  of  probate  is  ef- 
fected by  the  execution  of  a  new  will,  and  this 
may  be  enforced  so  far  as  tbe  provisions  of  the 
earlier  will,  which  are  baaed  on  eontract,  are 
not  violated,  but  no  further. 

g^A.  Note.— For  otber  cases,  aee  Wills,  Cent 
.  I  199;  Dec  Dig.  |  79.*] 

4.  ExEcuTOSS  Ann  Admihistsatobs  ({  327*)— 
Debts  and  Expersbs— Salk  ot  PaopaBTT— 

CONTRACTTJAL  WlU.. 

Notwithstanding  an  agreement  by  a  wife, 
foanded  upon  a  valuable  consideration,  to  leave 
to  her  husband  br  will  the  property  owned  by 
her  at  the  time  of  her  deatb,  such  property  wlU 
be  subject  to  sale  by  the  ececutor  where  that 
is  necessary  for  tbe  payment  of  valid  demands 
sgainst  the  estate  or  of  the  eoats  of  administra- 
tion. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  1  1844;  Deft 

Dig.  1 327.*]  •  . 

5.  WlXXS  (I  70*)  —  SUBSKQUUfT  WUAj—EW- 

ncT. 

Wliere  a  testatrix.  In  pursuance  of  a  eon- 
tract  with  her  husband,  executes  a  will  leaving 
to  him  ail  her  property,  with  a  proviso  tbat  at 
snch  time  as  he  could  without  inconvenience, 
he  should  pay  a  stated  amount  to  hez  son.  a 
subsequent  will,  undertaking  to  rive  half  ner 
property  to  a  trustee  for  the  benefit  of  her  son, 
may  be  mforced  to  the  extent  of  reqniriug' the 
payment  of  such  amount  to  the  trustee. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  199 ;  Dec.  Dig.  }  79.*] 

(AdHtiOMl  Byttabfu  by  Editorial  Btaff,} 

6.  EXBOUTOBB  AND  ADMINIRUTOBS  (i  281*)— • 

"t^NBEAL  Expenses." 

Tbe  expense  of  erecting  a  suitable  monu- 
ment over  the  grave  of  deceased  la  to  be  classed 
amoog  "funeral  expenses"  within  Gen.  St  1900, 
I  3515,  which  gives  funeral  expenses  i»iority 
over  all  other  demands  against  decedent's  estate 
{citing  4  Words  and  Phrases,  q.  8008). 

[Ed.  Note.— For  other  cases,  see  Executora 
and.  Administrator^  Cent  Dig.  11  044-^4; 
Dec  Dig.  I  a«L*l  " 

Appeal  from  District  Court,  Butler  Comity. 

Action  by  Waltn  Y.  Nelson  agalBst  dai^ 
ence  Sdioonover  and  others.  From  a  decree 
for  plaintiff,  defendants  appeal.  Modified 
and  affirmed. 

T.  A.  Kramer,  of  Eadorado,  J.  E.  Codding, 
of  Lansing,  and  Bramer  A  Benson,  of  VH- 
dorado,  for  appellants.  Hamilton  &  Leydig 
and  H.  W.  SdHumadwr,  all  of  Eadoradi^  for 
appellee. 

HASON.  J.  Nancy  O.  Nelson  died,  leaving 
a  will  executed  shortly  before  her  death, 
which  waa  admitted  to  probate..  By  It  she 
undertook  to  give  one  half  of  her  property 
to  her  husband,  Walter  V.  Nelson,  and  the 
other  half  to  her  executor  In  trust  for  Clai^ 
ence  Sdkoonover,  ha  son  by  a  former  mar- 
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i*iage.  Her  busband  brought  action  against 
her  son  and  the  executor,  claiming  to  be 
entitled  to  all  the  real  estate  standing  in  the 
name  of  his  wife  at  the  time  of  her  death. 
The  petition  alleged,  In  substance,  that 
Nelson  and  his  wife  some  years  before  had 
orally  agreed  that  all  real  estate  acquired 
by  either  of  them  should  be  deeded  to  her, 
and  that  she  would  make  a  will  leaving  to 
him  all  property,  both  real  and  personal,  of 
which  she  died  possessed;  that  thereafter, 
In  pursuance  of  this  arrangement,  the  real 
estate  iu  question  was  purchased  with  means 
furnished  by  him,  the  title  being  taken  in 
her  name,  and  she  executed  such  a  will  and 
delivered  It  to  him ;  that,  In  reliance  on  the 
agreement,  he  had  expended  money  and  labor 
improving  the  real  estate;  that,  in  some  way 
unknown  to  the  plaintiff,  this  will  had  dis- 
appeared and  could  not  be  found.  These  al- 
legations were  denied  by  the  defendants. 
Upon  the  trial  the  court  found  for  the  plain- 
tiff upon  all  the  issues  thus  raised.  Judg- 
ment was  rendered  setting  aside  the  will, 
decreeing  the  plaintiff  to  be  the  owner  of 
the  real  estate  In  controversy,  requiring  the 
defendants  to  convey  it  to  him,  and  pro- 
dding that,  upon  their  failure  to  do  so, 
the  decree  should  operate  as  a  conveyance. 
The  defendants  appeal. 

A  number  of  special  Qndlngs  were  made. 
Some  of  them  are  attacked  by  the  defend- 
ants; but  we  think  there  was  sufficient  evi- 
dence to  support  at  least  such  of  them  as 
are  of  present  importance,  and  they  will  he 
treated  as  the  established  facts  of  the  case. 
The  plaintiff  testified  in  detail  as  to  the  con- 
tents of  the  first  will.  The  court  afterwards 
stmck  out  this  testimony.  Apart  from  It, 
however,  there  was  sufficient  evidence  that 
Mrs.  Nelson  had  made  a  will  at  the  time  in- 
dicated ;  that  it  was  made  in  pursuance  of 
an  agreement  with  her  husband;  and  that 
this  agreement  was  snbstantlally  as  claimed 
by  htm.  The  finding  as  to  the  executl.  i  of 
the  will,  and  as  to  its  contents  so  far  as  here 
Important,  is  therefore  supported  by  .evi- 
dence outside  of  tiie  plalntKTs  own  testi- 
mony. 

[1]  Some  features  of  the  case — some  phas- 
es of  the  pleadings,  evidence,  findings,  and 
judgment — tend  to  suggest  that  the  action 
Is  one  to  enforce  a  trust  with  respect  to  real 
estate,  growing  out  of  an  oral  agreement  If 
It  were  to  be  r^arded  in  that  light,  there 
might  be  some  dlflJculty  in  determining 
whether,  under  all  the  circumstances,  it 
could  be  enforced,  in  view  of  the  statute 
requiring  express  trusts  concerning  lands  to 
be  in  writing.  Gen.  St  1909,  |  9694.  In 
somewhat  similar  situations  an  implied  trust 
had  been  held  to  arise  out  of  the  confidential 
relations  existing  between  husband  and  wife 
(DOte,  39  L.  R.  A,  [N.  S.]  925);  and  a  part 
I>erformance  has  been  held  to  take  such  a 
case  out  of  the  statute.  Same  note,  39  U  R 
A.  <N.  S.)  928.  Taking  the  pleadings,  evi- 
dence, and  Codings,  aa  a  wholes  hjowev^,  the 


plaintUTs  right  of  action  does  not  appear  to 
be  grounded  upon  the  creation  of  an  express 
trust  Under  the  agreement  between  him 
and  his  wife,  her  title  to  the  real  estate  was 
not  one  thing  in  law  and  another  in  equity. 
She  did  not  have  merely  a  life  estate.  Her 
title  was  Just  what  it  appeared  to  be.  She 
was  the  actual  owner  of  the  property.  She 
did  not  even  undertake  to  keep  It  during  her 
lifetime  and  see  that  the  title  passed  to  her 
husband  at  her  death.  She  merely  contract- 
ed that  whatever  property  she  might  own  at 
her  death  should  go  to  him  by  her  will. 
The  action,  therefore,  must  be  regarded  as 
essentially  one  for  the  specific  performance 
of  a  contract  to  make  a  will  in  the  plaintiff's 
favor.  "An  agreemoit  in  writing,  made  upon 
sufficient  consideration,  to  devise  real  estate 
Is  enforceable  by  specific  performance  against 
the  heirs  of  the  testator."  Newton  v.  L^yon, 
62  Kan.  306,  310,  02  Pac.  1000;  Bless  v. 
Blizzard,  86  Kan.  230,  120  Pac.  351 ;  DUlon 
V.  Gray,  87  Kan.  129.  123  Pac.  878  ;  30  A. 
&  E.  Encycl.  of  I*  621.  Whether  or  not  the 
relief  sought  Is  described  with  technical  ac- 
curacy as  Bpedflc  performance,  It  Is  ot  that 
nature. 

"An  agreement  to  make  a  certain  disposi- 
tion of  property  by  will  is  one  which,  strict- 
ly speaking,  is  not  capable  of  a  specific  ex- 
ecution, yet  it  is  within  the  Jurisdiction  of 
a  court  of  equity  to  do  what  Is  equivalent  to 
a  specific  i)erformance  of  such  an  agreement 
Such  a  contract  Is  enforced  after  the  death 
of  the  promisor  by  fastening  a  trust  on  the 
property  In  the  bands  of  the  heirs,  devisees, 
and  personal  representatives  and  others  hold- 
ing the  property  with  notice  of  the  contract 
or  as  volunteers."  36  Cyc.  735.  An  action 
of  thia  character  is  clearly  equitable,  and 
the  defendant's  demand  for  a  Jury  was  prop- 
erly denied.  36  Cyc.  788.  See,  also.  Hospital 
Co.  T.  Phllippl,  82  Kan.  64,  107  Paa  630,  30 
L.  R.  A.  (N.  S.)  194. 

[2]  The  original  agreement  betwe^  the 
husband  and  wife,  aa  it  Included  a  contract 
to  devise  real  estate,  was  within  the  statute 
of  frauds.  Note.  14  L.  R.  A.  862;  note,  6 
Ann.  Cas.  495;  note,  20  Ann.  Cas.  U37; 
note,  102  Am.  St  Rep.  240.  However,  the 
conveying  of  the  real  estate  to  his  wife,  the 
actual  making  of  the  will,  and  the  Improve- 
ment of  the  property  by  the  plaintiff  in  re- 
liance upon  the  agreement  are  sufficient  to 
take  the  case  out  of  the  statute,  viewed  as 
part  performance,  accompanied  by  such  a 
change  of  conditions  aa  to  make  the  denial 
of  enforcement  inequitable.  Note,  14  L.  R. 
A.  863;  note,  102  Am.  St  Rep.  24L  The 
will  Itself  has  been  treated  as  such  a  mem- 
orandum ot  the  agreement  as  to  satisfy  the 
statute.  Whiten  v.  Whiten,  179  IlL  32,  53 
N.  B.  722 ;  Shroyer,  AppeUant,  v.  Smith,  204 
Pa.  31.0,  54  AtL  24.  See.  also,  29  A.  &  XL 
Encycl.  of  L.  854. 

[3]  A  vpill  duly  executed.  In  pursuance  of 
an  agreement  based  upon  a  valuable  consid- 
eratloD,  becoi^e^  „it«elA  In  ^  senses  an  en- 
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forceable  eontnicL  The  tMtator  cannot,  by 
making  a  later  will,  escape  tbe  obligation 
cmflrmed  by  the  first  one.  40  Gyc.  1068; 
Schooler  on  Wills  (8d  Dd.)  |  462.  The  de- 
livery ot  the  will  to  the  beneficiary  has  been 
treated  aa  of  importance  in  emphasizing  the 
contractnal  feature  of  the  transaction  {40 
Gyc  1068,  note  2),  bat  baa  been  said  not  to 
be  esBentlal.  Johnson  et  al.  t.  McCne  et  aL, 
84  Pa.  180.  These  considerations  lead  to 
tbe  ctmclnston  that  the  plaintiff  was  entitled 
to  relief,  bnt  not  necessarily  to  the  fnll  er- 
tent  of  that  granted  by  tike  trial  coart 
There  Is  no  snggestttm  of  a  purpose  to  bare 
tbe  first  will  enforced  as  such.  By  mahlng 
It,  Mis.  Nelson  coofirmed  ber  oUlgatlon  to 
make  het  husband  ber  devisee  and  l^tee. 
bat  stae  did  not  necessarily  Incapacitate  ber- 
mtUt  from  making  a  later  will  which  should 
be  valid  except  so  fftr  as  It  should  Impinge 
apon  this  obligation.   40  Cyc  1074. 

"One  may  bind  oneself  to  make  a  bequest 
or  devise  of  a  certain  amoant  or  ot  a  certain 
piece  of  prwerty,  or  perhaps  of  what  one 
now  owns.  •  *  •  That  Is  only  saying 
tbat,  tbe  relation*  of  debtor  and  creditor  hav- 
ing been  created,  tt  may  be  agreed  between 
the  parties  that  tbe  creditor's  claim  shall  be 
paid  after  tbe  debtor's  death  out  of  property 
of  the  debtor  now,  it  may  be,  spedflcally 
designated  for  the  purpose  Tbat  agreement 
may,  tn  a  case  otherwise  proper,  be  specifical- 
ly- enforced  against  tbe  debtor's  estate  after 
bis  death.  •  •  •  Without  making  any 
such  agreement  at  all,  tbe. debtor  may  be- 
come 80  Involved  as  not  to  be  able  to  dlspoee 
of  bis  property  by  will*  except  to  bis  credi- 
tors according  to  tbdir  righta.  But  he  may 
make  and  revoke  wills  notwithstanding,  and 
his  acts  may  be  perfectly  good  as  testamen- 
tary acts  (1.  e.,  acts  mtltled  to  probate).  Tbu% 
having  made  a  will  In  accordance  with  a 
Undlng  agroemoit  to  deviae  a  certain  piece 
of  land,  he  may  nnko  tbe  will  ratlrely,  ao 
tbat  tile  instrument  cannot  be  admitted  to 
probate  at  all,  w  be  may  revoke  the  parUcalar 
devla^  so  timt  It  can  be  admitted  to  inobate 
onl7  aa  tt  stands  after  tbe  act  of  levoeattoa. 
*  *  *  Nor  would  any  court  attempt  to 
restrain  him  fkvm  tbe  act  Hie  agreement, 
however,  wonld  ot  course  be  binding  stllL 
Nothing  more  than  this  la  in  reality  meant 
by  sfch  a  statemmt  aa  tbat  in  Auding  v. 
Davia,  38  Miss.  674,  77  Am.  Dec.  608,  that  the 
will,  once  made  according  to  the  contract, 
would  be  Irrevocable  In  regard  to  the  par- 
denlar  property  to  be  devised;  the  will  can- 
not be  revoked  so  aa  to  destroy  tbe  binding 
contract,  timt  Is  all."  1  Jarman  on  WUls, 
(6th  Ed.)  Bigelow%  notc^  pp.  18;  la 

**Nor  would  it  be  inconslirteut  wltb  what 
lias  been  said  to  say  tbat  one  may  bind  him- 
self by  contract  not  to  revoke  one's  will. 
There  is  no  way  of  preventing  a  person  from 
breaking  bwdi  Mreement  Tbe  Instrument, 
bein^  a  will  and  not  ItsSIf  oeatlng  rights 
wbile  tbe  testator  Is  allve^  may  be  revoked 


by  him.  It  matters  no^  as  regards  that 
power  of  revocation,  tbat  by  some  other 
transaction  tbe  testator  baa  bound  himself 
not  to  revoke  tbe  will;  sucb  fact  wonld  avail 
nothing  in  a  court  of  probate  upon  an  a^ 
tempt  to  set  up  a  will  wblcb  tbe  testator  bad 
revoked  according  to  law.  All  that  tbe  «c- 
temal  agreement  amounts  to  la  that.  It  It  la 
broken,  the  courts  will  enforce  performance 
of  tbe  thing  promised,  out  of  tbe  estate  of 
the  party  bound,  after  his  death."  Blgelow 
on  Wills,  p.  lia 

"The  general  rule  under  whidi  the  revt^ 
cable  diaracter  of  wills  la  universally  adndt> 
ted  to  ulst  Is  subject  to  a  seemiiv  ezceptlim» 
where  the  e^catlon  of  tbe  'wIU  is  a  part  of  a 
contract  to  make  a  will,  and  tbe  person  in 
whose  favor  the  devise  was  made  has  gone 
into  possession  and  made  expenditures  upon 
faith  In  tbe  contract  Pethajf*  It  la  hardly 
correct  to  daim  tbat  tbe  wUl  Is  Irrevocablei 
While  the  testator  may  destroy  the  will  «r 
execute  another  revoking  It,  the  contract  It- 
self cannot  be  rescinded,  and  will  be  enforced 
by  the  court  in  tavor  ot  the  person  who  has 
acted  upon  It"  1  Underbill  on  WUls,  |  289l 

[4]  As  already  pointed  out  Hra.  N^on 
did  not  iffomlse  to  devise  spedflc  real  estate 
to  her  husband,  but  to  leave  to  him  audi  veop- 
erty,  real  and  personal,  as  she  sbonld  own 
at  the  time  of  her  deatit  Tbe  plalntilTs 
claim  la  subordinate  to  that  of  creditors  of 
the  estate.  If  tbe  personal  ineperty  is  In- 
sufflduit  to  pay  all  valid  demands,  so  mudi 
of  the  real  estate  as  may  be  necessary  for 
tbe  purpoee  may  be  sold  by  tbe  executor.  Tbe 
will  contained  a  provision  for  the  'erectioa 
ot  a  monument  at  the  testator's  grav^  at  a 
cost  of  not  over  lioa  This  amount  la  obvl* 
ously  reasonable. 

[I]  The  statute  gives  faneral  ezpensea 
priority  OTvr  all  othor  domands  against  the 
estate  ta  the  decedent  Ora.  Stat  1909.  | 
SBlSw  "Tbe  expense  of  erecting  s  suitable 
monument  over  tbe  grave  of  tbe  deceased  Is 
to  be  classed  among  the  faneral  expenses.** 
4  Words  and  Phrases  Jud.  Def.  9006.  Time- 
fore  the  executor  Is  authorized  to  carry  out 
this  provision  nt  tbe  will,  even  if  the  sale  of 
a  part  of  tbe  real  estate  la  timrel^  made 
necessary. 

[I]  The  plaintiff  aUeges  tn  bis  petition 
tbat  the  first  will,  which  be  sccepted  as  a 
compliance  wltb  the  agreouent,  contained  a 
provision  requiring  him  to  pay  to  his  wife's 
son,  Clarence  Schoonover,  $500  "at  such  times 
and  in  such  amounts  aa  be  can  without  Iih 
eonvwilence  to  himself."  The  requirement 
to  pay  the  amount  named  was  absolute^ 
notwltbstanding  tbe  qnallflcatlon  respecting 
time  and  manner,  which  should  doubtless  be 
construed  as  requiring  payment  to  be  made 
within  a  reasonable  tima  Benton  v.  Benton, 
78  Kan.  S66,  07  Pac.  S78.  130  Am.  St  Rep^ 
370,  27  U  a.  A.  (N.  8.)  800.  See».  also,  note. 
It  is  not  a  substantial  impairment  of  the 
plaintiff's  rl^ts  undor  the  original  will  te 
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make  this  $S00  a  direct  duirge  upon  the 
estate  and  to  regtifre  It  to  be  handled  by  a 
trustee  for  the  benefit  ot  tbe  testator's  son, 
Instead  of  being  paid  to  him  outright  The 
new  will  la  therefore  enforceable  to  the  ex- 
tent that  the  execQtor  may  set  apart  to  him- 
self, In  his  capacity  as  trustee  for  Clarence 
BchoonoTer,  the  anm  of  $500,  to  be  derived, 
if  necessary,  from  the  sale  of  real  estate. 

The  defendants  maintain  that  the  plaintiff 
Is  not  entitled  to  enforce  the  contract  with 
his  wife,  because  he  bad  violated  it  by  caus- 
ing the  title  to  one  tract  of  land  to  be  taken 
in  their  joint  names,  instead  of  in  tbe  name 
of  his  wife,  as  the  agreement  required.  This 
tract  was  afterwards  sold,  and  the  proceeds 
were  invested  in  land,  the  title  to  which  was 
taken  In  Uie  name  of  the  wife.  We  do  not 
think  the  fact  that  for  a  time  the  title  was 
allowed  to  rest  In  both  the  husband  and  wife 
U  fatal  to  a  recovery  on  the  contract 

Tbe  Judgment  of  the  district  court  la 
modified  to  this  extent;  tbe  provision  setting 
the  will  is  vacated:  the  provisions  for  vest- 
ing the  title  to  the  real  estate  in  the  plaintiff 
are  affirmed,  subject  to  the  qualification 
that,  in  the  absence  of  sufflcLent  personal 
property,  so  much  of  It  may  be  sold  by  the 
executor  as  jvoves  to  be  necessary  for  the 
purposes  her^before  indicated.  All  tbe 
Justices  concurring. 


(9  Kan.  2M} 

DABNET  et  aL  t.  COMES  et  aL 
(Supreme  Court  of  Kansas.    April  12,  1913.) 

Costs  d  144*)— Afpsju.  Bond  —  Judquknt 

Against  Subeties. 

Under  Gea.  St  1909,  1  8205  (Code  Civ, 
Proc.  I  610),  Jodgment  may  oe  entend  against 
sureties  on  a  cost  bond  o^  motion  by  any  per- 
son having  a  right  to  any  part  of  the  oosts. 

[Ed.  Note.— For  other  cases,  sea  Costs.  Cent 
Dig.  I  669;  Dec.  Dig.  1 144.*3 

Appeal  from  District  Godt^  CSiantauqua 

County. 

Action  by  W.  M.  Dabney  and  others  against 
A.  E.  Comee  and  othera  Judgment  for 
plaintlfCa,  and  defendants  appeal.  Afllrmed. 

J.  W.  Mertz  and  J.  B.  Brooks,  both  of  Se- 
dan, for  appellants.  Oarl  Ackarman,  ot  Se- 
dan, for  anrelleeB. 

FEB  CUBIAM.  The  anretlM  on  a  cost 
bond  aiveal  from  a  ]udgm«it  entered 
against  them  for  tbo  amount  of  oosts  ad- 
Jndged  against  the  plaintiff  In  the  action. 
The  judgment  was  altered  by  the  court  upon 
motions  filed  by  the  former  clerk  of  the  dis- 
trict court  and  by  the  defendants  after  final 
Judgmat  had  been  rendered  In  the  action 
In  favor  of  tbe  defoidants  and  against  the 
plaintiff. 

The  objections  which  are  urged  against 
tJie  Judgment  are  without  merit  The  sure- 
ttcB  were  not  entitled  to  a  Jury  trlaL  There 
was  no  dlsinited  queetlon  of  taet  It  would 

•rwetttr 


be  strange  If  a  court  required  the  atcl  of 
a  Jury  in  deteimlnlng  the  amount  of  coats 
which  have  accrued  in  an  action  and  of 
whldi  the  records  of  the  court  are  the  only 
evidence.  Qen.  St  1909.  |  6205  (Code  Civ. 
Proc.  i  610),  authorizes  the  court  up<ni  mo- 
tion of  the  defendant  or  any  person  having  a 
right  to  any  part  of  the  costs  to  enter  up 
Judgmmt  against  tbe  surety  for  the  amount 
of  coats  adjudged  against  the  plaintiff  and 
remaining  unpaid.  Ten  days'  notice  of  the 
motion  la  required  and  the  judgment  is  to 
be  entered  in  the  name  of  the  defendant. 
The  proceeding  is  a  summary  one.  The  pro- 
visions of  the  statute  were  followed  In  the 
present  case^  and  no  reason  is  shown  wliy 
Hie  judgment  should  not  be  afllrmed. 
It  Is  affirmed. 

^  Kaa.  <L7> 

BOGEBS  v.  LINDSAT.t 
(Supreme  Court  of  Kansas.    April  12.  1913.) 

(SyttaiMt  &v  the  Court.) 

GUABDIAN  AND  Wabd  (}  150*)— CouPBn&a- 
TION — MlSTASa  IN  ACCOnRTS. 

■  Mere  mistakes  in  keeping  accounts  with  the 
estat^  where  no  fraud  is  shown*  do  not  forfeit  a 
xuardlan's  right  to  compensation  for  his  serv- 
ices. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  i|  498-500,  602,  504-607; 
Dec  Dig.  I  150.»] 

Appeal  tcom  District  Court,  Neoebo 
County. 

Action  by  Bobert  C.  Rogers  against  Min- 
nie M.  Lindsay,  as  administratrix  of  George 
N.  lindsay.  Judgment  for  plaintiff,  and 
defendant  appeals.   Modified  and  remanded. 

Smith  &  Brobst,  of  Obanute,  for  awel- 
lant    Lairtiam  ft  Lapham,  ot  Chaimta^  for 

appellee. 

SMITH,  J.  From  Felnruary,  1888,  nntll 
the  latter  part  of  the  year  1906.  when  J.  CL 
Merritt  was  appointed  his  successor,  Oe<vse 
N.  Lindsay  was  the  guardian  of  the  apptd- 
lee,  then  a  minor.  Merritt  SOTved  as  such 
guardian  until  appellee  attained  his  majori- 
ty, and  In  due  time  made  settlement  of  tbe 
estate  that  came  into  his  hands.  Thereafter 
In  February,  1910,  the  appellee  commenced 
this  action  against  Minnie  M.  Lindsay,  aa 
administratrix  of  the  estate  of  Oeorfe  N. 
Lindsay,  to  recovw  the  sum  of  (994.74,  wllli 
interest,  which  he.  claimed  Lindsay,  aa 
guardian,  had  received  and  had  not  aocouA- 
ed  £or  or  tamed  over  to  his  snooessor,  Mer- 
ritt 

The  action  was  tried  on  proper  pleadings, 
and  no  trial  error  occurred,  ezc^t  as  here- 
inafter referred  to.  Judgment  was  rendered 
In  favor  of  tbe  aivellee  Cor  |885  and  Intereat 
and  coats.  Motion  for  new  trial  was  mnr- 
ruled  and  appeal  taken. 

The  errors  alleged  are  that  the'  court  err- 
ed In  mdering  judgment  Sffaliut  appdlaiA 
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for  too  large  aa  amount,  in  rendering  Jtidg- 
ment  against  the  appelant  for  costs,  and 
In  OTemiUng  the  motion  for  a  nw  trlaL 

The  amoont  of  the  Judgment  rendered  Is 
too  large  In  this:  That  no  act  or  conduct  on 
the  part  of  Undsay,  as  guardian,  la  ^own 
vUch  should  deprlre  him  or  his  estate 
reasonable  eompensation  for  bla  BWTlcea. 
At  most,  the  evidence  shows  that  lindsay. 
as  gimrdlan,  made  mistakes  and  omissions 
la  his  account  and  reports  both  adTerse  to 
himself  and  to  his  ward.  No  suggestion  ot 
iotaided  fraud  la  mad&  Mere  mistakes  in 
keeping  accounts  do  not  forfeit  a  guard- 
ian's rl^t  to  coropensatl<»ii  for  hl«  services. 

The  caae  la  remanded,  with  Instrnctlona  to 
try  tite  qnestlMi  and  determine  the  value  of 
the  services  rendered  by  Lindsay  as  guard- 
Ian,  and  to  deduct  sndk  amount  from  the 
Jnd^nent  rendered,  and  0te  jndgmmt  so 
modified  la  affirmed.  AU  tb»  Jnatieea  don- 
ennlng. 


(VKsn.  n» 

KcINTOSH  T.  STANDABD  OIL  CO.t 

(Supreme  Court  of  Kansas.    April  12,  1918.) 

(atUaint  fry  the  Court.) 

L  NB0UOKKOB  (I  132*)— CoNTBIBUToaT  NBO- 
XJOBRCW— EVIDBNCE  Or  INTOXICATION. 

Upon  the  iimie  whether  at  a  particular 
time  a  person  was  ezerdsias  due  care  for  his 
own  safety,  evidence  that  be  was  intoxicated 
ifl  ordinarily  admissible)  not  as  constituting  or 
conclusively  establishing  negligence  on  liis  part, 
bat  as  bnng  a  drcmnstaaoe  to  be  conmlered 
in  determlnuv  the.mattw. 

[Ed.  Note.— Fot  other  cases,  see  Nwllgencsk 
Cent  Dig:  H  257-866;  Dee.  Dig.  {  m*) 

2.  New  Tbiax.  ({  35*)— Exclusion  or  Bvi- 

DBNCS— ShOWIKO  AS  TO  ANSWEES  EXPKCIXD. 
The  refusal  of  the  trial  court  to  allow  the 
defendant  to  cross-examine  the  plaintiff  ui>on  an 
important  matter  can  be  orged  as  a  ground  for  a 
new  trial  without  a  showing  aa  to  what  an- 
swers the  plaintiff  would  have  returned  if  the 
rejected  inqalries  had  been  permitted.  The  pro- 
vision of  Code  Civ.  Proc  |  307  (Gen.  SL  1W9, 
f  5901),  that  when  the  ground  of  a  motion  for 
a  new  trial  la  error  in  the  exclusion  of  evidence 
■uch  evidence  aliall  be  produced  at  the  hearing, 
does  not  apply  to  that  altoatlon. 

[Ed.  Note.— For  other  cases,  see  New  Trial 
Cent.  Dig.  H  51-60 ;  Dec.  Dig.  |  35.*] 

3.  Habteb  and  Servant  (|  258*)— Injmxa 

TO  SEBVANT— Pl^EADINa. 

The  issue  of  negligence  in  an  employer  fn 
failing  to  exercise  due  care  to  provide  for  bta 
employ^  a  sate  place  in  which  to  work  may  be 
presented  by  allegations  of  Qtecific  acts  or  omis- 
sions^ without  in  so  many  words  referring  to 
the  safety  of  the  working  place. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  816-830;  Dea  Dig.  1 
258.*] 

Johnaton,  O.  J.,  dissenting. 

Appeal  from  District  Courts  Wyandotte 
County- 

Action  by  Manuel  B*  Mcintosh  against  the 
standard  OH  Companj.  Judgment  for  plaln- 
tur,  and  d^iendant  appeals.  Reversed. 

•Foretnar 


Prank  Hagerman.  of  Kansas  dtf,  Mo.,  and 
A.  L.  Berger  and  B.  R.  Adams,  both  of  Kan- 
sas City,  Kan.,  tor  appellant  T.  P.  Ander- 
son, of  Kansas  City,  Kan.,  and  E.  K. 
Bobinett,  of  Colorado  Springs,  Colo.,  for  ap- 
pellee. 

MASON,  J,  Manuel  a  Mcintosh,  a  team- 
ster In  the  MBploy  of  the  Standard  Oil  Com- 
pany, was  engaged  in  hauling  oil  with  a 
wagon  drawn  by  three  mules.  While  he  was 
filling  the  tank  on  hla  wagon  from  a  stand* 
pipe  in  the  storage  yard,  the  team  ran  away. 
Mclntoahwaa  injured.  Hesoed  the  company, 
alleging  that  the  runaway  .was  caused  by  an 
empty  barrel  being  n^llgently  loosened  from 
a  Ti(A  and  permitted  to  roll  toward  and  close 
to  the  mules.  He  recovered  a  Jndgmeiit, 
from  whldi  the  defmdant  appeals. 

U]  The  answer  alleged  in  general  terma 
that  the  plalntUTa  own  carelesauess  contrih- 
ubed  to  his  injuries,  without  qpet^ing  the 
acts  or  omissions  relied  upon  as  constituting 
sn<^  contributory  n^UgCTce.  No  motion  was 
made  to  make  the  allegations  in  ttils  regard 
more  definite.  The  defendant  offeced  evidence 
for  the  purpose  of  proving  that  at  the  time  of 
the  injury  the  plalntifF  was  intoxicated.  The 
offer  was  refused,  and  complaint  is  made  of 
that  ruling.  Upon  the  laane  whether  at  a 
particular  time  a  person  was  exercising  due 
care  for  his  own  safety,  evidence  that  he  was 
under  the  Influence  of  liquor  Is  clearly  adml»- 
slble,  not  aa  conclusively  establishing  that  be 
was  negligent,  but  as  having  an  obvious  bear- 
ing upon  the  matter.  29  Cyc.  534;  note,  19 
Ann.  Gaa.  117&  The  plaintiff  contends,  how- 
ever, Uiat  U  the  ezduaion  of  this  evidence 
was  error  it  was  not  prejudicial,  because  in- 
toxication on  his  part  coald  not  oonatUnta 
negligence  in  itself,  and  there  was  no  evi- 
dence that,  if  he  waa  intoxicated,  hla  cmidl- 
tlon  la  that  respect  In  any  way  contributed 
to  hla  Injury.  In  B1^>pOTt  of  tliia  view  It  Is 
argued  that  the  plalntlir  did  everything  that 
conld  have  been  required  of  a  reasonably  pru- 
dent man.  and  therefore  hla  condition  aa  to 
drunkenness  or  sobriety  was  ImmatolaL 
nils  amoanta  to  aasertlnff  that  tbwe  waa  no 
evidoice  whatever  that  the  plalitfltC  waa 
guilty  of  contributory  negl^owe  in  koj  tb- 
specL  We  think,  under  all  the  evldenoe.  It 
waa  a  fair  qnestion  for  the  Jury  whether  the 
I^intUTa  own  conduct  waa  vacb  aa  to  vie- 
dude  a  recovery,  and  the  trial  court  waa  evt 
dently  of  that  otdnkm,  ftir  the  qneatlon  waa 
submitted  for  their  determination.  If  it  were 
conceded  m  ctmdudveiy  eetabllahed  that  th« 
plalutur  did  aTerything  for  hla  own  pro- 
tection that  a  atAer  man  could  have  done, 
then  doubtless  evidence  ta  his  drunkenness 
would  not  be  materlaL  But  It  ma  fbr  the 
Jury  to  d^de  precisely  what  took  place,  and 
the  plalntUTa  condition  as  to  aobrlety  might 
have  a  bearing  In  determining  thla  And 
whether.  If  he  was  drunk,  that  fact  lessened 
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^  effectiveness  In  imeTentlDg  or  escaping 
Oanger,  was  likewise  a  matter  to  be  passed 

on  by  them. 

[2]  The  statute  requires  that  where  the 
ground  of  a  motion  for  a  new  trial  is  error 
in  the  exclusion,  of  evidence,  such  evidence 
shall  be  produced  at  the  hearing  of  the  mo- 
tion. Code  av.  Proc.  |  307  (Gen.  St  1909, 
i  5901).  The  abstract  does  not  show  that 
at  the  hearing  of  the  motion  for  a  new  trial 
In  this  case  any  evidence  was  produced  that 
the  plaintiff  was  In  fact  Intoxicated  when  he 
received  his  injury.  This  omission  prevents 
a  reversal  upon  the  ground  of  the  exclu^on 
of  the  testimony  of  the  witness  produced  by 
Uie  defendant  at  the  trial,  but  the  question 
of  the  materiality  of  evidence  r^rdlng  the 
plaintiff's  condition  as  to  sobriety  is  present- 
ed in  another  aspect:  One  of  the  rulings 
complained  of  Is  the  refusal  of  the  trial 
court  to  allow  the  plaintiff  to  be  cross-ex- 
amined upon  that  subject  We  do  not  think 
the  statute  referred  to  applies  to  that  situa- 
tion. The  defendant  could  not  be  bound  by 
the  testimony  of  the  [dalntlff.  It  had  a  rigbt 
to  cross-eiamlDe  him  before  the  jury  with 
reasonable  fnllness  and  freedom,  asking  any 
pertinent  questions  relating  to  the  circum- 
stances of  hla  injury,  for  the  purpose  of  test- 
ing Ills  credibility,  as  well  as  of  bringing  out 
his  version  of  all  the  details  of  the  transac- 
tion for  use  in  the  preparation  of  the  de- 
fense. The  ruling  complained  of  did  not 
result  merely  in  the  exclusion  of  certain 
evidence;  it  In  effect  denied  the  right  of 
cross-examination  of  the  adverse  party  upon 
a  vital  matter  'lying  peculiarly  within  his 
knowledge,  by  unduly  restricting  Its  scope, 
and  was  prejudicial  whether  or  not  the 
plaintiff  would  have  returned  such  an  answer 
to  any  particular  question  as  would  hove 
been  obviously  against  his  interest  The  sit- 
uation In  this  regard  Is  the  same  as  that 
presented  in  PoUey  v.  Oil  Co.,  131  Pac.  577, 
decided  at  this  sitting.  The  inrcAablllt?  that 
the  rulinft  affected  the  result  seems  auffldent 
to  require  a  new  trlaL 

[S]  The  plaintiff  was  permitted  to  rely  up- 
on evidence  that  the  mules  were  frightened 
by  the  noise  made  by  the  rolling  of  several 
barrels,  Instead  of  one  of  them  coming  to- 
ward and  near  to  them,  as  alleged  In  the 
petition,  and  an  amendment  to  meet  this  sit- 
uation was  allowed  after  the  verdict  was  re- 
turned. These  rulings  are  complained  of. 
They  seem  to  have  been  well  within  the  dis- 
cretionary power  of  the  court  and  as  the 
question  cannot  arise  at  a  new  trial  it  is  not 
now  important  Complaint  is  also  made  of 
an  instruction  that  the  defendant  was  bound 
to  exerdae  ordinary  care  to  iffovlde  for  tlio 


plaintiff  a  safe  place  In  which  to  wo^  when 
the  petition  did  not  la  so  many  words  charge 
negligence  in  that  regard.  It  was  a  fair 
question  for  the  jury  whether  the  place 
where  the  plaintiff  was  doing  the  work  as- 
signed him  was  rendered  unsafe  for  the  pur- 
pose by  allowing  the  empty  barrels  to  b* 
handled  In  the  manner  testified  to.  The  peti- 
tion attributed  the  ne^igence  complained  of 
to  the  superintendent  of  the  yard.  The  in- 
structions spoke  of  the  defendant's  failure 
to  exercise  proper  care  "by  Its  foreman,  or 
other  person  having  charge  of  said  barrels." 
Tbis  Is  urged  as  an  undue  broadening  of  the' 
Issues,  but  is  not  subject  to  tliat  criticism. 
The  refusal  of  an  instruction  asked  by  the 
defendant  seems  to  have  been  Justified  npoii 
the  ground  that  so  far  aa  It  was  neceBsazy  it 
was  covered  by  the  general  charge. 

Upon  tlie  ground  indicated  the  judgment 
is  reversed  and  a  new  trial  ordered. 

BUBCH,  SMITH.  FORTBB,  BB}NSON,and 
WEST,  JJ.,  concnrrlng. 

JOHNSTON,  C.  J.  (dissmtlng).  I  do  not 
concur  in  the  Interpretation  given  to  section 
307  of  the  avil  Code,  To  entitle  a  party  to 
a  new  trial  of  a  cause  or  to  a  review  of  a  de- 
cision excluding  evidence  .or  denying  a  fhir 
opportunity  to  produce  evidence  at  the  trial, 
the  evidence  sought  to  be  shown  must  be  pro- 
duced on  the  motion  for  a  new  trlaL  This 
requirement  Is  In  plain  English  and  applies 
to  "all  cases."  No  exception  Is  made  where 
the  evidence  excluded  Is  sought  to  be  obtain- 
ed on  cross-examination,  nor  where  a  party 
to  the  case  is  the  witness  whose  testimony  is 
sought  The  testimony  of  a  party  to  the  case 
may  be  obtained,  and  he  may  be  subjected 
to  a  cross-examination  the  same  as  any  other 
witness,  and  the  testimony  proposed  to  be 
obtained  from  him  can  be  shown  on  the  mo- 
tion for  a  new  trial  without  diOlcnlty.  There 
is  no  exception  of  that  kind  in  the  statute, 
and,  furthermore,  I  can  see  no  reason  why 
such  an  excepuon  should  be  niad&  The  r&. 
strlction  of  the  cross-examination  of  a  party 
or  other  witness  Is  only  a  denial  of  a  fair 
opportunity  to  prodnce  evidence,  and  the 
Code  expressly  provides  that,  whether  It  is 
evidence  excluded  or  the  want  of  a  fair  op- 
portunity to  prodnce  evidence,  the  proposed 
evidence  must  be  produced  on  the  hearing  ot 
the  motion  tor  a  new  trlaL  If  the  evidence 
sought  to  be  obtained  from  the  party,  either 
by  direct  or  cross  examination,  is  immaterial, 
a  new  trial  should  not  be  granted,  and  the 
theory  la  that  Its  materiality  must  be  i^wii 
on  the  bearing  of  the  motion  for  a  new  trial 
or  the  moUon  should  be  denied. 


Digitized  by 


Eaou) 


GLELLAKD  v.  CLELLAND 


193 


(MKu.  «n) 

McLMH  T.  PABKBB. 
(Soprenie  Court  of  Kansas.    April  12.  1913.) 

On  petition  for  rehearing.  Petition  denied. 
Fta  fonn«:  opinion,  see  129  Pac.  1140. 

MASON,  J.  A  petition  for  rehearing  has 
teea  carefoliy  considered,  but  tbe  court  re- 
mains of  tbe  opinion  that  tlie  case  was  right- 
ly decided.  Sni^lementary  to  the  original 
opinion,  it  may  be  said  that  we  do  not  deter- 
mine that  the  action  in  Kansas  on  the  Mls- 
soarl  judgment  could  not  have  been  revived 
In  tbe  name  of  the  Ulssonri  administrator; 
nor  la  the  dedalon  based  upon  the  view  that 
teclmlcally  the  title  to  that  Judgment  was 
vested  In  the  Kansas  executrix,  ratb«r  than 
in  the  Missouri  administrator.  Tbe  domicil- 
iary representative,  however,  has  In  a  sense 
a  title  to  all  tbe  property  of  tbe  testator, 
wherever  situated.  IS  C^c.  1228,  1229.  Tbe 
exefmtrix  cannot  be  regarded  as  a  stranger 
to  the  action  brought  by  the  testator  in  this 
state  upon  the  Missouri  jndgmoit.  A  pay- 
meflt  to  tbe  executrix  would  be  a  complete 
protection  to  the  defendant,  and  under  tbe 
circumstances  of  tbe  case  we  hold  that  he 
cannot  defeat  tbe  action  on  tbe  ground  that 
tbe  revivor  could  only  have  been  lawfully 
had  in  the  name  of  the  foreign  r^resenta- 
ttve. 

The  statements  made  in  the  original  opin- 
ion as  to  tbe  contents  of  tbe  petition  on 
which  the  Missouri  judgment  was  based 
were  derived  from  tbe  recitals  of  the  judg- 
ment— a  source  which  we  regard  as  suffi- 
cient for  tbe  pnrpcwe  of  indicating  the  diar- 
acter  of  the  Judgment  The  statement  as  to 
tbe  character  of  the  plalntifTs  canse  of  ac- 
tion was  not  entirely  accurate.  It  read:  "In 
each  Instance  the  plaintiff  asked  to  have  the 
«onrt  annul,  on  account  of  ftaud,  a  contract 
which  he  bad  made  with  tbe  defendant  for 
the  purchase  of  real  estate."  From  the  re- 
citals of  tbe  Judgment  It  in  fact  appears  that 
in  most  Instances  what  the  plaintiff  charged 
wu,  not  that  the  defendant  sold  him  prop- 
ty  directly,  but  that  he  induced  him  to  Join 
In  buying  prt^rty  from  others,  overstating 
the  price,  and  defrauding  him  of  the  differ- 
ence. In  these  instances  the  court  annulled 
the  contract  between  the  plaintiff  and  the 
defendant,  giving  the  plaintiff  Judgment 
for  the  amount  be  had  paid,  and  requiring 
blm  to  deed  his  interest  in  the  property  to 
tbe  defendant.  The  correction  Is  made  for 
tbe  sake  of  accuracy,  but  Is  not  thoi^ht  to 
affect  the  1^1  question  Involved. 

We  realize  that  the  defendant  is  exposed 
to  an  apparent  hardship  by  the  Kansas  court 
ondertaking  to  enforce  tbe  foreign  Judg- 
ment, inasmneb  as  It  has  no  power  to  com- 
pel the  delivery  of  the  deeds  deposited  with 
dw  dartE  of  tbe  Missouri  oourt  tor  Us  bene- 


fit We  remain  of  the  oidnlon,  however, 
that  Inasmuch  as  the  Judgment  by  Its  terms 
Is  payable  without  condition,  the  plalntUT 
Is  entitled  to  sue  upon  It  In  this  state,  where 
its  Justice  or  injustice  is  not  a  matter  of  In- 
quiry. If  collection  Is  made  here,  it  must 
be  presumed  that  the  defendant,  upon  show- 
ing that  fact  to  the  Missouri  court,  can  ob- 
tain his  deeds,  Just  as  he  might  do  if  the 
Judgment  had  been  satisfied  in  any  ottaer 
manner,  and  Just  as  he  might  procure  a  dis- 
cbarge of  any  Judgment  against  him,  the 
aaiount  of  wlilch  had  been  collected  by  suit: 
thereon  In  another  stat& 


<8»  Ku.  441> 

MONTOOMBBT  v.  SLATER  et  aL 

(Sntireme  Court  of  Kansas.    April  13,  1913.) 

On  rehearing.  Former  judgment  (87  Kan. 
848,  128  Pac.  1085)  adhered  to. 

PER  CURIAM.  TbB  fbrmer  Judgment  la 
adhered  to. 

(89  Kan.  444) 
PHILLIPS  V.  CARPENTER. 
(Supreme  Court  of  Kansas.    April  12,  1913.) 

Appeal  from  District  Court,  Sedgwick  Coun^. 

Action  by  Almira.  C.  Pbillipa  against  L.  C. 
Carpenter.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

David  Smyth  and  J.  W.  Smyth,  both  of  Wich- 
ita, for  appellant  Blake  &  Ayres  and  G.  A. 
McCorkle.  both  of  Wichita,  and  J.  W.  Cbva^ 
naogh,  of  Paw  Paw,  Mich.,  for  i^^ellee. 

PBR  OCJRIAM.  The  only  question  presented 
for  condderation  is  whether  or  not  the  plaintiff 
establisiied  a  completed  gift  to  ber  from  her 
husband  of  the  property  in  controversy. 

The  evidence  was  ample  to  sustain  the  ver- 
dict, and  the  Judgment  of  the  district  oourt  1* 
affirmed. 

an  Kui.  444) 
CLE>LI^ND  V.  CLELLAND. 
(Supreme  Coart  of  Kansas.    April  12,  1913.) 

Appeal  from  District  Court,  Finney  County. 

Action  by  Alma  Clelland  against  Albert  GUI- 
land.  Jucurment  for  plalntilT,  and  defendant  api- 
peals.  Alnrmed. 

C  S.  Bowman,  H.  C.  Bowman,  and  L.  C. 
Kelley,  all  of  Newton,  for  appellant  Fred  J. 
Evans,  of  Garden  City,  and  ^ilth  A  SmlUi,  of 
Hutcbinson,  for  appellee. 

PER  OTTRIAM.  The  appeal  Is  subject  to  dis- 
missal because  the'  appellant  has  failed  to  com- 
ply with  an  order  of  this  coort  to  pay  tlie  ap* 
pellee  a  snm  of  money  to  enable  her  to  present 
her  side  of  tbe  controversy.  Some  affidants  are 
filed  for  the  appellant  attempting  to  excuse  his 
default,  but  he  withholds  any  statement  of 
his  own  respecting  hia  ability  to  comply  with 
the  order.  However,  the  court  has  Invemigated 
the  merits  of  the  appeal,  and  finds  that  n(me  of 
the  assignments  of  error  Is  well  taken. 

Consequently  the  Judgment  o£  flifl  district 
court  Is  affirmed. 
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(89  Kan.  445) 

PARQUHARSON  T.  MGHTNBR, 
tSaprcme  Court  ot  Kfinsu.    April  12,  1813.) 

Appeal  from  JMstrict  Court,  Sedgwick  Coantj. 

Action  b;  W.  L.  Fargubarson  against  J.  To. 
Ligbtner.  Verdict  for  plaintiff.  From  an  order 
craQtios  a  new  trial,  plainUff  appeals.  Af- 
firmed. 

HoGin,  Blood  ft  UeOonnick.  of  Wlcbita,  for 
appellant  Adams  ft  Adama,  of  Wichita,  for  ap- 
pefiee. 

PE3R  CORIAM.  The  order  of  the  district 
court  granting  a  new  trial  is  affirmed,  in  ac- 
cordance with  the  well-settled  rule.  Boinqnin 
T.  Railway  Co.,  88  Kan.  183,  127  Pac.  T70; 
Murray  v.  Railway  Ca.  87  Kan.  7S0.  12S  Pac. 
4S;  ^tnam  t.  King,  87  Kan.  842,  12«  Pac. 
1 ;  and  caaea  dted  in  Oiese  opinunu. 


(14  Arlx.  488) 

RICHARDS  et  nz.  t.  WARNBKROS  et  nz. 
(Snpreme  Court  of  Arisona.   April  15,  1913.) 

1.  EVIDBNCI  (I  418*)  —  PABOL  EVXDIHCT  — 

Notes— Persons  Liable. 

A  negotiable  instrument  passes  solely  on 
the  credit  of  the  maker,  and  it  is  not  permis- 
sible, in  an  action  thereon,  to  show  that  the 
maker  was  agent  for  a  third  person  so  as  to 
charge  such  third  person. 

[Sd.  Note.— For  other  cases,  see  Bvidence, 
Cent  Die  U  1722,  1806-19U;  Dee.  Dig.  % 
418.*] 

2.  Husband  akd  Wire  (|  287*)— Comniiirrr 
PaoPKaTT— Chattel  Mobtqaoe. 

Under  Civ.  Code  1901,  par.  8104,  providing 
that  during  covertnre  personal  property  of  the 
community  shall  be  disposed  of  oy  the  husband 
only,  a  chattd  mortgage  on  community  property 
securing  a  note,  both  signed  only  by  the  wife 
individually,  ia  not  anforceable,  sven  though 
she  was  in  fact  actins  •*  agent  fbr  h«r  hnsband 
in  giving  them. 

[Ed.  Note.— For  other  cases,  see  Hniband 
and  Wife,  Cent  Dig.  H  806,  929-988;  Dec. 
Dig.  S  2«7.*J 

3.  Aonon  <}  0O*)^I»JOxifDn— Pabiibs  Is- 

TOLVSD. 

An  action  against  the  wife  on  a  note  rign- 
ed  by  her  Individually  is  improperly  joined  with 
one  against  her  husband  and  herself  on  notes 
and  mortgages  Jointly  given,  for  it  is  a  pre- 
requisite to  the  Joinder  of  causes  of  action  that 
all  shall  affect  ih  of  the  parties  defendant 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  511-M7;  Dec.  Dig.  {  BO.*] 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty; J.  B.  O'Connor,  Jndg& 

Action  by  Paul  R.  Wamekros  and  wife 
against  John  R.  Richards  and  Isabel  Rich- 
ards, his  wife.  From  a  judgment  for  plain- 
tiffs, defendant!  anwal.  Bevened  and  re- 
manded. 

Pickett  ft  Pickett,  of  Tombstone,  for  ap- 
pellants. Oeo.  H.  Neale^  of  Blabee,  tor  ap- 
peUee& 

BOSS,  7.  This  !■  an  action  brongfat  by 
appellees  to  collect  three  past-dae  promise 
Bory  notes.  Two  of  tbe  notes,  and  realty 
mortgages  to  seen  re  them,  were  executed 
Jointly  by  appellants,  who  are  husband 


and  wife,  and  one  of  the  notes  and  a  chattel 
mortgage  to  secure  Its  payment  were  execut- 
ed by  the  appellant  wife  alone.  Three  aep- 
arate  causes  of  action  are  set  forth  In  tbe 
complaint,  one  on  each  note  and  mortgage, 
with  prayers  for  Judgment  and  foreclosure. 
In  addition  to  the  ordinary  allegations  In  a 
suit  on  a  promissory  note  and  to  foreclose^ 
in  the  third  cause  of  action  (the  one  based 
on  the  note  and  mortgage  executed  by  the 
wife  alone)  are  the  further  allegations:  That 
Isabel  Richards  In  executing  note  and  mort- 
gage did  so  as  the  agent  of  her  husband, 
John  B.  Richards,  and  with  his  knowledge 
and  consent,  and  that  same  were  given  ia 
payment  for  community  property.  The  ap* 
pellants  Interposed  to  the  complaint  a  spe- 
cial demurrer  to  the  effect  that  several  caoa- 
es  of  action  were  improperly  united.  In  that 
the  first  two  canses  of  action  were  against 
both  appellants  and  the  third  cause  of  ao 
tlon  showed  upon  Its  face  that  Isabel  Ricb- 
ards  alone  was  liable.  Demurrer  was  over- 
ruled. Appellants  by  ttielr  answer  admit- 
ted that  the  property  covered  by  the  chat- 
tel mortgage  Is  community  property  and  as- 
serted that  it  could  not  be  Incumbered  or  dis- 
posed of  during  covertnre,  except  by  the  bus- 
band.  Judgment  went  against  the  appel- 
lants on  the  three  causes-  of  action,  but  com- 
plaint,  on  this  appeal,  is  directed  only  to  tbe 
Judgment  on  the  third  cause  of  action. 

We  shall  consider  but  one  of  the  appel- 
lants' assignments  of  error,  namely,  that  tbe 
court  erred  to  overmllng  the  special  demox^ 
rer. 

Xb9  appellees  proceeded  against  tbe  appsS* 
lants  Jointly  on  the  note  and  mortgage  exe- 
cuted in  the  name  of  the  wife  alone,  upon 
the  theory  that  the  wife  In  n^otlating  tbe 
loan  and  In  tbe  execution  of  those  instru- 
ments acted  as  tbe  agent  of  ber  husband. 

II]  The  Instrument  here  sued  <hi  la  a  ne- 
gotiate iwomtssory  nota  On  Its  face  it  ta 
tbe  IndiTldnal  note  of  Isabel  Blcbards; 
There  Is  nothing  ta  tbe  note  er  mor^Me  to 
indicate  that  she  was  acting  other  than  aa 
prbudpaL  The  absenoe  ot  a  suggestion  oC 
tbe  ration  of  prlndpel  and  agwt  In  nego- 
tiable pape^,  sndL  as  bills  and  notes,  under 
an  of  tbe  dedslons  bas  the  efCset  of  prevents 
Ing  proof  of  tbat  rdatlon. 

In  tbe  note  to  McDonou^  Templeman, 
2  Am.  Dec.  K18,  quoting  Byles  en  Bills  8T, 
and  Wharton  <m  Agency,  1  280,  it  Is  said: 
"In  regard  to  negotiable  paper,  on  account 
of  Its  qoaUUes,  none  but  tbose  aivearl^  <n 
its  face  as  bound  can  be  beld  liable;  and 
benoe  no  erldenee  can  be  admitted  to  charge 
parties  whose  names  do  not  appear  thereom." 

In  Webster  t.  Wray,  19  Neb.  BBS,  27  N.  V. 
644,  66  Am.  Rep.  754,  at  page  7B6^  tbe  de- 
dslons Involving  this  question  are  collated. 
Tbat  court,  after  reviewing  many  ct  tbe 
cases,  made  its  deduction  in  the  fidlowlns 
language:  "But  It  must  be  oonfessed  that 


•For  ettwr  < 
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tbe  weight  of  aathorlty,  If  not  of  reason. 
Is  In  flivw  of  the  rale  excluding  all  parol 
erldencev  eren  as  between  the  immediate 
parties  to  the  transaction.  It  is  held  that 
although ,  the  party  execntlng  the  iastni- 
ment  describes  himself  as  'agent/  yet.  If  the 
name  ct  the  principal  Is  not  disclosed  upon 
the  ftce  of  It,  all  evidence  dehors  the  In- 
strument, for  the  purpose  of  holding  him 
thereon.  Is  to  be  ezclnded.  It  Is  wholly  im- 
material, therefore,  that  the  agent  had  full 
authority  to  make  it  In  behalf  of  his  prin- 
cipal; that  the  consideration  was  exdusively 
received  for  his  benefit;  that  tbe  plaintifT 
knew  tbe  agenfs  principal,  and  accepted  the 
note  as  the  promise  of  the  principal.  Wil- 
Uaras  V.  B<Ablns,  16  Oray  [Mass.]  T7.  T7  Am. 
Dec.  3M;  Slawson  v.  Loring,  6  Allen  [Hass.] 
Z¥i  [81  Am.  Dee.  750].  See,  also,  Stackpole 
V.  Arnold.  11  Haas.  27,  6  Am.  Dec.  UO; 
Brown  T.  Parker,  7  Allen  (Mass.)  337 ;  Bed- 
fbrd  Com.  Ins.  Oo.  v.  Govell.  8  Mete.  [Mass.] 
442;  Bass  V.  O'Brien,  12  Gray  [Mass.]  477; 
Penti  T.  Stanton,  10  Wend.  [N.  T.]  271,  25 
Am.  Dee.  668;  Thnrston  Manro,  1  6. 
Oieene  (Iowa)  231;  Eanyon  t.  Williams,  19 
Ind.  45;  Anderton  t.  Shonp,  17  Ohio  St  125; 
Tabar  v.  Gannon,  8  Mete.  [Mass.]  456;  East 
R.  OOw  T.  Benedict,  5  Gray  [Mass.]  561  C6B 
Am.  Dec  884];  Bank  at  America  v.  Ho(V», 
9  Gray  [Mass.]  567  [66  Am.  Dec.  390] :  De 
Witt  T.  Walton,  6  Seld.  [9  N.  T.]  671;  and 
Tucker  Manf.  Co.  t.  FaiAanks,  88  Maaa. 
Id.** 

In  Brlggs  T.  Partridge,  64  N.  T.  867,  21 
AoL  Rep.  617,  tbe  court,  after  stating  **that 
a  prtnebfll  may  be  cbarged  npm  a  written 
executory  contract  entered  Into  by  an  agent 
tat  his  own  name,  within  his  anthority,  al- 
though the  name  of  the  principal  does  not 
appear  in  the  Instrument,  and  was  not  dls- 
ctoaed,  and  tbe  party  dealing  with  the  agent 
supposed  that  be  was  acting  for  hlms^, 
and  that  this  doctrine  obtains  as  well  In  re- 
spect to  contracts  which  are  required  to  be 
in  writing,  as  to  those  when  writing  is  not 
essential  to  their  validity,"  further  stat- 
ed that:  TThere  is  a  wdl-recognized  exc^ 
tion  to  the  rule  in  the  case  of  notes  and  bills 
of  exchange,  resting  upon  the  law  merchant 
Persons  dealing  with  negotiable  Instruments 
are  presumed  to  take  them  on  the  credit  of 
the  parties  whose  names  appear  upon  them; 
and  a  person  not  a  party  cannot  be  charged 
upon  proof  that  the  ostensible  par^  signed 
or  Indorsed  as  his  agent" 

In  Cragin  v.  LoveU,  109  tJ.  S.  194,  3  Sup. 
Ct  132,  27  L.  Ed.  90S.  It  was  held  (quoting 
from  syllabns):  "Upon  a  negotiable  prom- 
issory note  made  by  an  agent  in  his  own 
name,  and  not  disclosing  on  its  face  the 
name  of  tbe  principal,  no  action  lies  against 
tbe  principal." 

Daniel's  Negotiable  Instruments  (8d  Ed.) 
I  800.  says:  *'It  Is  a  general  principle  of 
cfwunereial  law  that  a  negotiable  Instrnmoit 


must  wear  no  mask,  but  must  reveal  Its  char- 
acter upon  Its  face.  And  It  extends  to  the 
Uatilllty  of  parties  thereto,  who  must  appear 
as  distinctly  as  the  terms  of  the  instrument 
itself,  in  order  to  be  bound  by  those  terms." 

The  note  being  negotiable  and  signed  by 
Isabel  Richards  alone,  John  R,  Richards, 
under  the  law,  Is  not  liable  therefor,  and 
suit  thereon  against  him,  as  principal,  can- 
not be  maintained. 

[2.  S]  There  1b  a  misjoinder  of  causes  of 
actions,  as  in  the  first  two  causes  both  appel- 
lants were  Jointly  liable  and  in  the  third 
cause  the  wife  only  was  liable.  Paragrai^ 
1351,  Revised  Statutes  1901,  provides  that 
the  defendant  may  demur  where  "several 
causes  of  action  are  improperly  united." 
The  chattel  mortgage  given  by  the  wife  to 
secure  her  note  was  upon  community  proiH 
wty  and  unenforceable,  as  "during  cover- 
ture personal  property  may  be  disposed  of 
by  the  husband  only."  Paragraph  3104.  B. 
S.  1901.  The  note  givui  by  the  wife  was 
her  indlvldnal  obligation  for  which  she  and 
her  aepeiate  inoperty  only  wwe  liable.  In 
a  suit  <m  the  note  her  husband  would  not  be 
a  necesury  partv*  and  should  he  be  Joined 
he  would  be  only  a  nominal  defmdant  with- 
out liability  to  pay  any  Jadi^nent  obtained. 
"It  la  a  inereaidstte  to  tbe  Joindw  of  cans- 
ea  of  action  that  all  of  the  eansee  should 
alEect  all  the  parties  defendant  to  the  ac- 
tion.'' Benson  T.  Battey.  70  Kas.  288, 78  Pae. 
814,  8  Ann.  Cas.  288,  and  not& 

The  q>eclal  demurrer  of  antdlants  riionld 
have  been  sustained,  as  there  was  clearly 
a  misjoinder  of  causes  of  action.  The  Judg- 
ment is  reversed,  and  cause  remanded,  wlQi 
directions  that  further  proceedings  be  bad 
not  inonislB^t  wlUi  this  oidnKm. 

PBANKLIN,  a  J.,  and  OUNNINGHAM. 
1^  concur. 

(U  Aril.  484) 

BOTLB  V.  ORO  PLATA  MIN.  ft  MILL.  00. 
(Supreme  Court  of  Arizona.    April  15,  1913.) 

1.  COBFOBATIONB  <k  S07*)— ACTIOIf— PbOCESS. 

To  acquire  jarlsdlction  in  a  tax  suit  of  a 
domestic  corporation,  it  not  voluntarily  aubmit* 
tioff  to  jarlBdiction,  it  must  be  served  with  pro- 
cess by  soma  method  preacribed  by  law. 

[Ed.  Note.— For  other  cases,  see  Oorporations, 
Cent.  Dig.  if  1971-1974,  1976-2000;  Dee.  Dig. 
i  607.»] 

2.  CoBPOBATioRB  a  607*)— Dounno  Ck>wo« 

KATION—SBBVICa  WITH  PBOCKSS. 

Civ.  Code  1001,  par.  1823,  authorises  flum* 
mons  in  a  suit  against  a  corporation  to  be  serv- 
ed on  an  officer  of  It,  or  on  the  local  agent  reo- 
resenting  it.  in  the  county  in  which  tbe  lutt  is 
brought,  or  by  leaving  a  copy  at  tbe  principal 
office  of  the  company  during  office  hours.  Par- 
agraph 1324  authorises  service  on  a  domestic 
corporation,  not  having  an  officer  In  the  terri- 
tory on  whom  service  can  be  made,  )a  dqMMdt- 
ing  a  copy  of  the  summons  la  tiie  oOee  ^  the 
secretary  of  the  territory,  a  duplicate  of  which 
shall  be  mailed  by  him  to  ^e  office  of  the  com- 
pany or  to  an  officer  of  It  Paragraph  1384  an- 
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thorizes  Beirice  on  ft  nonresident  defendant  by 
mallioy  a  copy  of  ttie  summona  to  him  at  hia 
place  of  residence.  Beld,  that  service  on  a  do- 
mestic corporation  may  not  be  bad  by  mailing 
a  copy  of  the  aummons  directly  to  an  officer  of 
it  out  of  the  territory. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1971-1974,  1976-2000;  Dec.  Dig. 
«  507.*] 

3.  judohent  (g  497*)— oollatkral  attack 

— Sebvice  of  Pbocebb. 

A  default  judgment  may  be  collaterally  at- 
tacked for  nonservice  of  defendant,  though  it 
recites  "it  was  shown  to  the  satisfaction  of  the 
court  that  defendant  was  duly  and  regularly 
served  with  process" ;-  the  return  on  the  sum- 
mons, which  is  part  of  the  record,  the  sum- 
mons and  return,  under  Civ.  Code  1901,  par. 
1443,  being  part  of  the  judgment  roll,  showing 
service  has  not  properly  been  made,  controlling 
the  recital  of  the  judgmenL 

[}fid.  Mote.— For  other  cases,  see  Judgment, 
Cent  Dig.  IS  937,  938 ;  Dec  Dig.  1  497.*] 

Appeal  from  District  Court,  Mobave  Conn- 
ty:  Edward  M.  Doe,  Judge. 

Action  by  the  Oro  Plata  Mining  &  Milling 
Company  against  John  Boyle^  Jr.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed conditionally. 

Joliu  W.  Lane,  of  Kingman,  for  appellant 
Clark,  Hawoitb  &  Stewart,  of  Presoott,  for 
appellee. 

CUNNINGHAM,  J.  The  appellee,  as  plain- 
tiff, commenced  this  action  to  quiet  its  title 
to  the  Todd  patented  mining  claim  situ9.ted 
in  Mohave  county.  The  <  complaint  Is  in  the 
form  usually  adopted  for  that  purpose.  The 
appellant,  as  defendant,  asserts  ownership 
and  possession,  and  bases  his  title  upon  a 
sherltTs  deed  made  as  a  result  of  a  sale  to 
satisfy  a  tax  lira  and  Judgment  In  favor  of 
the  territory  of  Arizona  against  the  appellee 
to  one  Dempsey,  as  purchaser,  and  by  Dem[>- 
sey  assigned  to  appellant  for  a  valuable  con- 
sideration. The  sheriff's  deed  Is  made  direct 
to  appelant  as  the  holder  of  the  assigned 
certificate  of  sale.  Appellee  attacks  the  Judg- 
ment in  the  tax  suit  as  void  upon  the  grounds 
that  the  court  rraderlng  the  Judgment  had 
acquired  lio  Jurisdiction  of  the  Judgment 
debtor,  this  appellee,  for  the  reason  that  ap- 
pellee was  not  served  with  process  In  that 
suit.  In  sui^rt  of  the  contention,  the  ap- 
pellee offered  the  sheriff's  return  on  the  sum- 
mons appearing  in  the  Judgment  roll  of  the 
tax  suit,  which  return  shows  that  the  sum- 
mons was  served  upon  the  "defendant  named 
in  said  summons  by  registered  letter  directs 
ed  to  the  address  of  the  president  of  said 
defendant,  and  by  inclosing  In  said  register- 
ed letter  a  copy  of  the  Bummons  to  which 
was  attached  a  true  copy  of  the  complaint 
mentioned  In  said  summons,  and  that  the 
r^stry  return  receipt  signed  by  said  de- 
fendant was  retomed  to  me  by  the  post  of- 
fice on  the  20th  day  of  August, 
100^  and  is  hereto  attached  and  made  a  part 
of  this  return."  The  registry  receipt  is  ad- 
drased  to  H.  J.  Woolacot^  at  Los  Angeles, 


Cal.,  signed  by  the  same  name,  by  W.  P. 
Eaton  as  his  agen^  and  returned  to  the  liber- 
iff. 

[1.2]  It  is  alleged  by  the  i^alntlff  and 
not  denied  by  the  defendant  that  appellee 
Is  a  corporation  incorporated  under  the  laws 
of  the  territory  of  Ari;Eona,  and  was  such 
corporation  at  the  dates  mentioned  in  the 
tax  suit  In  order  that  Jurisdiction  may  be 
acquired  of  a  domestic  corporation  in  a  tax 
suit  other  than  by  a  voluntary  submission  tu 
Jurisdiction,  the  corporation  must  be  served 
with  process  by  some  method  prescribed  by 
law.  Par.  1323,  Rev.  St.  Ariz.  1901,  prescribes 
a  method  of  constructive  service  by  whicli 
the  summons  may  be  served  on  the  presi- 
dent, secretary,  or  treasurer,  or  any  direc- 
tor of  such  corporation,  or  upon  the  local 
agent  representi^  such  corporation.  In  tlie 
county  in  which  the  suit  Is  brought,  or  by 
leaving  a  copy  of  the  summons  at  the  prin- 
cipal office  of  the  company  during  office 
hours.  "Whenever  any  corporation  Incor- 
porated under  the  laws  of  this  territory 
does  not  have  an  officer  in  this  territory  up- 
on whom  legal  service  of  process  can  be 
made,  of  which  return  thereon  shall  be  pri- 
ma facie  evidrace.  an  action  or  proceeding: 
against  such  corporation  may  be  commeiced 
in  any  county  where  the  cause  of  action  or 
proceeding  may  arise  or  said  corporation 
may  have  property;  and  service  may  be 
made  upon  such  corporation  by  depositing  a 
copy  of  the  summons,  writ  or  other  process 
in  the  office  of  the  secretary  of  the  territory, 
which  shall  be  taken,  dbemed  and  treated 
as  personal  service  on  such  corporation. 
*    •    • "    Par.  1324,  Rev.  St,  supra. 

Process  was  served  upon  the  president  of 
the  company  by  registered  mall  at  the  dty 
of  Los  Angeles,  state  of  California,  In  a 
manner  provided  for  serving  nonresident  de- 
fendants. Par.  1334,  Rev.  St  Ariz.  1901. 
The  president  of  a  corporation  is  not  the 
corporation;  neither  is  he  a  defendant  by 
reason  of  the  suit  having  been  commenced 
against  the  corporation  of  which  he  la  the 
president  His  place  of  persoual  residence, 
for  the  purposes  of  a  suit  against  the  corpo- 
ration, has  no  bearing  upon  the  domicile  of 
his  corporation.  When  he  Is  handed  the  pro- 
cess as  president  of  the  corporation,  he  xe- 
ceives  it  as  an  agent  of  the  corporation,  and 
for  that  purpose  Blon&  In  order  that  serv- 
ice upon  him  may  be  taken,  deemed,  and 
treated  as  service  on  his  corporation,  If  be 
is  not  served  within  the  Jurisdiction  of  the 
court,  be  must  rec^ve  the  process  tlmnigb 
the  secretary's  office.  Paragraph  1824^  n- 
pra. 

The  process  In  the  tax  suit  was  nsver 
served  upon  the  defendant  therein;  the 
court,  ther^ore,  never  acquired  Jnrlsdictloii 
over  the  defendant  To  permit  the  territory 
to  take  the  defendant's  laroperty,  witbont 
notice  first  given  in  some  manner  provided 
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by  law,  is  antagonistic  to  the  fundamental 
law  of  the  land.  The  Judgment  attacked  on 
Its  fttce  is  coDclusiTe  that  defendant  did  not 
appear  In  that  proceeding.  The  Jud^ent 
was  void  for  a  total  failure  of  the  court  to 
acquire  Jurisdiction  of  the  person  of  the 
defendant  therein,  as  appears  from  the  sher- 
lITs  returns  on  the  original  summons  In  the 
Judgment  roll  in  that  proceeding. 

tt]  It  Is  contended  by  appellant  that  be- 
cause the  Judgment  redtes,  "It  was  shown 
to  the  satisfaction  of  the  court  that  the  de- 
tokdant  was  duly  and  regularly  served  with 
process  herein,  had  failed  to  appear  and  an- 
swer or  InteriMMM  any  plea  to  the  complaint,'* 
etc.,  concludes  an  Inquiry  into  the  question 
of  Jurisdiction  upon  a  collateral  proceeding; 
and  no  evidence  can  be  offered  to  contradict 
such  recital  in  the  Judgment.  This  question 
was  raised  In  the  case  of  Laney  v.  Garbee, 
106  M a  350^  16  8.  W.  831,  24  Am.  St  B«p. 
801,  tn  an  ejectment  suit  The  land  In  qaes- 
tion  was  entered  by  tbe  plaintiff,  which  be 
Showed  and  rested.  Tbe  defendants  Intro- 
doced  in  sopport  of  .thdr  title  a  sheritTs 
deed  made  under  an  execntlon  sale  upon  a 
Jn^ment  against  tbe  plalntUt  for  delinquent 
taxes  on  tbe  land  for  cwtain  years.  The 
Judgment,  as  the  basis  of  the  defendants 
title,  was  attacked  by  tbe  plaintiff  for  want 
of  JurisdicUon  of  the  person  of  the  defoid- 
ant  therein.  Tbe  Judgment  contained  this 
recital:  "And  the  defendant,  though  duly 
serred  with  process  of  summons,  •  •  • 
comes  not,  but  makes  defiralt"  To  over- 
come this  recital,  plaintiff  offered  In  evi- 
dence the  original  summons  in  the  ease,  and 
the  retoro  of  the  sheriff  thereto.  In  consid- 
ering this  point  after  the  court  had  consid- 
ered tbe  return.  In  the  Ugbt  of  the  statute, 
as  showing  no  service  had  been  made  In  any 
manner  known  to  tbe  law,  said:  "It  Is  In- 
riMed  that  the  manner  of  s^ice  cannot  be 
diown  to  contradict  ttie  recitals  of  tbe  judg- 
ment. If  tbe  entry  of  the  Judgment  upon 
the  books  of  the  court  constituted  all  the 
record  In  the  case,  the  contention  would 
have  weight  That  Is  not  the  case.  The  re- 
turn of  the  sheriff  is  as  much  a  part  of  the 
record  as  the  judgment  entry.  The  recitals 
of  the  service  contained  in  the  judgment  can- 
not import  greater  verity  than  the  return  it- 
self shows."  And  It  Is  said:  "The  recitals 
of  the  judgment  will  be  deemed  to  refer  to 
the  kind  of  service  shown  by  other  parts  of 
the  record" — citing  a  number  of  cases.  The 
summons  and  return  of  service  constitutes  a 
part  of  the  judgment  roll  under  our  statutes. 
Paragraph  1443,  Bev.  St  Ariz.  1901.  It  Is 
always  open  to  a  party  to  contest  tbe  alleged 
Jurisdiction  by  producing  other  parts  of  the 
record  which  contradict  the  recitals  of  the 
Judgment  and  particularly  the  recitals  re- 
lating to  the  officer's  return  upon  the  orig- 
inal writ  which,  in  case  of  conflict  will 
control  the  recitals  In  tbe  Judgment,  al- 


though the  endeavor  Is  always  made  to  rec- 
oncile appar^t  Inconsistencies  by  construc- 
tion, or  by  tbe  aid  of  presumptions.  23  Cyc. 
1087. 

We  have  considered  the  other  questiou» 
raised  by  the  appellant  find  no  reversi- 
ble error  presrated  by  the  record.  The  judg- 
ment  is  affirmed  upon  the  express  condition 
that  the  appellee  cause  to  be  paid  to  the* 
d^k  of  the  superior  court  of  the  state  of 
Arizona,  In  and  for  Mobave  county,  for  tbe 
use  of  appellant  the  sum  of  (170.27  paid  out 
by  him  on  account  of  taxes,  penalties,  and 
interest  thereon  to  the  date  of  the  judgmoit 
in  that  court  viz.,  April  10,  1011,  not  later 
than  the  tenth  day  after  the  date  on  which 
the  remittitur  from  this  court  Is  filed  In  said 
superior  court  Otherwise,  and  upon  tho 
failure  to  pay  said  sum  to  said  clerk  as 
aforesaid,  tbe  Jndgment  appealed  from  shall 
stand  reTersed,  and  the  cause  Shall  stand 
dismissed. 

rRANKLIN,  a  J.,  and  BOSS,  J.,  ooDCor. 


Oi  ArU.  481) 

SHANNON  COPPER  CO.  v.  POTTER. 
(Supreme  Court  of  Arixona.    April  15,  1813.) 

1.  JuDGimiT  (I  25^)— CoRVOBiaTr  to  Tbk- 

DICT. 

Where  (wo  causes  of  action,  set  up  in  the 
complaint  are  subtnitted  to  the  jury,  a  general 
verdict  for  plaintiff  will  support  an  adJudicatioD 
as  to  both  causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Judcmsat 
Gent  Dig.  f |  440-454 ;  Dec.  Dig.  {  250?] 

2.  Appeal  anu  Ebbob  (f  162*)— Estoppel— 
Rgceivinq  PatuEnt  of  Judgment. 

Where  two  causes  were  united  In  one  ac- 
tion, and  the  Jury  rendered  a  general  verdict  for 
plaintiff  and  judgment  was  had  thereon,  a  sat- 
isfaction  of  the  Judgment  extlnguiBhed  all 
matters  in  controversy  regarding  both  causes 
of  action,  and,  hence  an  appeal  could  not  be 
prosecuted  by  plaintiff. 

[Kd.  Note.— For  other  eases,  see  Appeal  and 
Brror.  Cent  Dig.  H  179.  881«  982,  984-890; 
Dec.  Dig.  I  162*]  -     ^       '  ^ 

Appeal  from  District  Court  Graham  Coun- 
ty; E.  W.  Lewis,  Judge. 

Action  by  the  Shannon  Copper  Company, 
a  corporation,  against  DeU  M.  Potter.  Frran 
a  Judgment  for  pbtlntlff,  and  an  order 
delving  Its  motion  fOr  new  trial,  idalnttff 
appeals.  Dismissed. 

The  appellant,  as  plaintiff,  commenced  this 
action  against  the  appellee,  as  defendant  to 
recover  damages  upon  two  causes  of  action 
arising  from  a  failure  of  the  defendant  to 
perform  his  two  contracts.  The  first  cause 
of  action  is  founded  upon  a  contract  by 
which  defendant  agreed  to  procure  from  tbe 
Arizona  Copper  Company  a  contract  to  haul 
for  ac^llant's  smelter  limestone  or  ore  to 
the  smelter  for  a  fixed  rate  of  10  cents  per 
ton,  which  defendant  failed  to  procure,  .to 
the  alleged  damage  of  appellant  m  tbe  sum 
of  $11,500.    Tbe  second  cause  of  action  is 
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founded  upon  a  contract  by  which  AeteoA- 
ant  agreed  to  cause  a  certain  flume  belong- 
ing to  the  Arizona  Copper  Company  to  be 
changed  to  a  pipe  line  within  a  specifled  time 
for  appellant's  benefit,  vhlcfa  def^dant  fail- 
ed to  do  as  agreed,  resulting  in  damage  to 
plalnUfr  In  the  sum  of  (1,429.10. 

The  defendant  admits  the  contracts  and 
pleadB  to  the  first  cause  of  action  a  modiflca- 
tlou,  and  a  performance  by  him  of  the  modi- 
fied contract  To  the  second  cause  of  action 
he  admits  liability  in  a  sum  of  (148.45  in 
the  evidence.  The  cause  was  tried  on  Octo- 
ber 28,  1010,  to  the  court  with  a  Jury.  The 
Jury  returned  a  verdict  for  the  plaintiff  as 
follows:  "We,  the  Jury,  duly  Impaneled  and 
sMTorn  in  the  above-entitled  action,  upon 
our  oaths  do  find  the  Issue  for  the  plaintiff 
and  assess  it  damages  at  the  sum  of  one 
hundred  forty-eight  dallan  and  forty-five 
cents  (914&45.)" 

A  Judgment  was  ordered  and  entered  fol- 
lowlug  the  verdict.  A  new  trial  was  denied 
plaintiff,  from  which  order  and  from  the 
Judgment  In  its  favor,  plaintiff  appeals. 
Other  facta  appear  In  the  opinion. 

Neale  &  Sutter,  of  Blsbee,  and  Ben  Good-' 
ridi,  of  Lofi  Angeles,  Gal.,  for  appellant 
Frederick  S.  Nave,  of  Globe,  and  John  H. 
Campbell,  of  Tucson,  for  appellee. 

CUNNINGHAM,  J.  (after,  stating  the  facts 
as  above).  [1,  2]  The  appellant  seeks  by  this 
appeal  to  reverse  a  Judgment  recovered  by 
It  against  the  aiq^ellee  on  account  of  alleged 
errors  committed  n[>on  the  trial  in  receiving 
evidence  In  suiHK>rt  of  the  d^ense,  and  In 
the  instructions  of  the  court  presenting  the 
defense  In  chaise  to  the  Jury.  A  number 
of  questions  are  urged  upon  this  court  in 
the  briefs  of  appellant  but,  from  the  view 
we  take  of  the  record,  we  are  precluded 
from  their  consideration  on  this  appeal. 

The  cause  was  tried  on  the  29th  of  Octo- 
ber, 1910,  when  the  verdict  was  returned  and 
the  order  for  Judgment  was  entered.  In  due 
time  the  appeal  was  perfected  and  filed  In 
this  court  On  September  22.  1811,  appel- 
lant filed  its  additional  "opening  brief"  as- 
signing numerous  allied  errors,  referring  to 
the  trial  of  the  first  cause  of  action,  and, 
following  the  statonent  of  the  first  cause  of 
action,  appears  this  refwoice  to  the  second 


cause  of  action:  "There  was  another  cause 
of  action  stated  In  the  complaint  for  the 
sum  of  $1,429.10,  for  $148.45  of  which,  siuxi 
plaintiff  obUlned  a  verdict,  and  $1,280.65  of 
which  sum  the  court  took  from  the  consider- 
ation of  the  Jury,  and  refused  to  permit  a 
verdict  therefor  on  the  grounds  that  jHaintUC 
had  not  proved  the  same,  though  plaintiff 
claimed  It  was  admitted  by  the  answer.  But 
this  matter  has  been  settled  ^ce  the  trial, 
and  it  la  therefore  not  In  action."  What  are 
we  to  understand  from  this  statement  of  ap- 
pelant? That  the  appellee  has  settled  and 
satisfied  the  appellant's  Judgment  of  $148.45 
roidered  against  appellee  in  this  action?  It 
can  have  no  oth^  meaning.  Appellant  states 
that  the  matters  settled  affect  the  second 
cause  of  action  alone.  We  do  not  think  mo. 
The  whole  case  was  submitted  to  the  Jury, 
and  the  verdict  returned  la  responsive  to  the 
issues  submitted,  and  in  terms  is  broad 
enough  to  meet  all  the  Issues  raised  upon 
both  causes  of  action.  The  Judgment  Is  Cor 
$148.45  and  is  as  broad  as  the  verdict,  and 
is  therefore  responsive  to  all  the  issues  Join- 
ed in  the  entire  action.  The  two  causes  oC 
action  became  merged  in  the  Judgmwt  It 
Is  admitted  that  the  Judgmant  has  beea  set- 
tled since  the  trlaL 

The  law  Is  well  settled  that  a  party  can- 
not receive  satisfactiiHi  of  a  Judgment  in  his 
own  favor  and  thereafter  prosecute  his  ap- 
peal from  the  same  Judgmwit  in  the  hoi>e  of 
obtaining  a  more  satisfactory  one.  Cass^ 
V.  FagtQ,  11  Mo.  aOT,  47  Am.  Dec.  151;  Ro- 
bards  v.  Lamb,  76  Mo.  192;  Wolfort  v.  Beil- 
ly,  133  Mo.  463,  34  S.  W.  847;  Watkins 
Martin,  24  Ark.  14,  81  Am.  Dec  59;  In  re 
Baby,  87  CaL  200,  25  Pac.  406.  22  Am.  St. 
R.  239.  We  think  the  aetUement  of  the 
Judgment  extinguished  all  the  matters  in 
controversy  between  the  parties  to  this  ap- 
peal and  leaves  nothing  for  the  decision  of 
tlils  court  It  may  not  be  Improper,  liow- 
ever,  to  say  that  we  have  examined  the  rec- 
ord in  the  light  of  the  assignments  urged  by 
appellant  and  see  no  prejudicial  error  therein. 

For  the  reasons  stated,  viz.,  that  the  Judg- 
ment is  admitted  by  at^ellant  to  have  been 
settled  since  the  trial  of  the  cans^  tbe  ap> 
peal  is  dismissed. 

FRANKLIN,  a  J.,  and  ROSS,  concor. 
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TOWN  OF  FAnUPAX  t.  tJIBAUIX} 
CBnpraw  Ooinrt     OMahoma.  Ifaieli  11,  lffl&) 

(BvtUkvB  Iff  tka  OnmrtJ 

1.  IfuHioxPAL  OoRPOUTioire  (|  T57*>— Dnvv 
TivK  Stbekts— liiABiLkrr. 

**A  moalclsMiUty  la  reliered  <^  UabUit; 
to  the  defceUrc  oondltkm  of  Ita  Btrects  only 
wbm  It  liat  no  meani  within  Iti  control  to  effect 
repain.  But,  If  It  baa  the  meana  witbia  its 
control  and  faila  or  refoaea  to  exerdae  them,  it 
will  not  be  ezcaaed  or  relieved  of  UabiUty." 

[Ed.  Note.— For  other  caaea.  aee  Munidpal 
Gorporationa,  GenL  Dig.  H  1081-lOM;  Disc, 

2.  MunCXFAL  C0KP0UTX0II8  (i  806*)— Duxo- 

TiTB  SnEKTB— pEiaoNAL  injuun — Gow- 

TXTBDTOBT  NSOUQUICB. 

A  person  tiarelinc  on  a  paUlc  atreet  of  a 
dtr.  which  ia  in  conatant  use  the  public, 
while  nainx  tbe  aame  with  reaaonaUe  care  and 
eantioB,  haa  a  right  to  preanme  that  audi  atreet 
is  in  reaaonaUr  aafe  condition,  and  ia  reaaon- 
abl7  safe  for  ordinary  travel  Iqr  aisht,  as  well 
aa  hj  day,  thronghoiit  ita  entire  width,  and  ia 
free  from  all  dangerona  boles  and  obetrnetion*. 

IBS.  Note^For  other  caaea.  aee  Monidpal 
Oofporatioiia,  Gent  Di»  ||  1078,  1082;  Dae. 
DlgTl  806l*T 

S.  MumciPAi:.  OoBPOBATioiTB  (I  817*)~DBno- 
nn  Stbutb— Pkbsohai.  Iifjuaiu— Buudbh 

or  PBOOV— GbHTXIBUTOBT  NSGLiaENCK. 

In  an  action  agatnat  a  mnnidpal  corpora- 
tloD  for  personal  injarlea,  Hieie  la  no  presump- 
tion tlut  the  plaintiff  or  defendant  is  gnilty  of 
n^ligeoce,  and,  in  order  to  entitle  tbe  plaintiff 
to  recover,  it  ia  auffident  for  him  to  ahow  that 
the  defendant  waa  guilty  of  uerilgenee,  with 
nothing  In  the  dsetiiutaneea  aatabttahing  con- 
tribntory  negligence  on  hia  part;  and,  when 
each  facta  are  proven.  It  devolves  apon  the  de- 
fendant to  prove  affirmatively  that  the  plaintiff 
was  collty  of  coBttibntory  oegliganea. 

[Bl  Notc^Fttr  other  caaea,  aee  ICnnldpal 
OorpoiatloaB,  Cant  Dig.  I  1725;  Dec  Dig.  i 
817.*I 

^  ArFBAZ.  AMD  BBkOB  (|  1002*)— VXBDIOT— 
GoHFUCnifO  EVIDKIfOB. 

When  there  fa  any  evidence  reasonably 
tnding  to  anpport  the  Tctdiet  <tf  a  J1117,  the 
aune  wQI  net  be  nmaed  on  vpaal  baeaoae  at 

evidence  which  ma/  conflict  therewith. 

[Sid.  Note.— For  other  caeea,  aee  Apmal  and 
Error,  Ont.  Dig.  H  3935-3Wt7;   Dec  Dig.  1 


S.  Damaqu  3  132*)— PnsoRix  InjiTBin— 

BZCBSSIVC  I^OOTKIT. 

On  a  trial  at  an  action  to  reoovcr  damagea 
ftor  Injnriea  aoatained  on  account  of  negligence 
<^  a  town  in  the  maintenance  of  ita  street,  it 
appeared  that  plaintiff  was  42  yean  of  age  and 
waa  teaching  muatc  fbr  a  livelihood ;  that,  prior 
Co  htf  injuriea,  ahe  earned  not  teas  than  from 

S12  to  $16  per  week,  and  for  five  or  sir  months 
tei»after  was  totally  nnable  to  earn  anything, 
and  aince  then  had  beea  ^e  to  earn  only  $4 
or  f5  per  week;  that  her  Injuriea  wcia  due  to 
the  breakine  of  both  of  the  bonea  in  one  of 
her  lower  limba,  just  above  the  ankle;  that 
tbe  other  was  badly  sprained,  and  she  waa  aeil- 
onaly  bmiaed  aa  a  reaolt  of  her  fall,  anffering 
liit^Miy  for  aereral  numtiia  which  continued 
to  tfaa  JIate  of  the  trial  The  evidence  showed 
that  her  Injuriea  were  permanent  and  that  ahe 
wooM  probata  be  a  cripple  for  Ufa.  Tardiet 
Cor  $2,000  Mi  not  escaaaive. 

FEU.  Note^For  other  caaea,  aee  Damagea 
Cent.  Dig.  H  872-S86^  888;  Dec.  Dig.  |  13l*J 
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Error  trom  District  Court,  Otafs  County ; 
John  J.  Shea.  Judge. 

Action  by  Kate  Giraud  against  tbe  Tawn 
of  Fairfax.  Judgment  for  plaintiff,  new  trial 
denied,  and  defcmdant  lolnga  error.  Af- 
firmed. 

D.  L.  Hnbler,  of  Fairfax,  and  Orlnatead, 
HaoHi  *  Boott,  of  Pawboaln,  for  plaintiff 
in  error.  J.  H.  Worten,  M  Pavtanaka,  for 
defMidant  In  anw, 

DUNN,  J.  This  cue  iwewntB  error  from 
the  dletrlet  covt  <tf  Omge  conntr*  On  the 
18tb  daj  of  Hay,  lAUK  dofendaot  In  error, 
aa  i^alntlff,  commenoed  her  action  in  the 
saM  oonrt  to  reoorer  18,800  Cor  damase  al- 
lied to  baTo  been  Boatalned  by  cotain 
Injuriea  which  ahe  snffmd,  doe  to  tbe  oegU- 
fooe  of  tbe  town  In  ita  maintenance  of  one 
ctf  ita  crcMidngB.  In  bw  petition  etae  alleged: 
"That  prior  to  December  1, 1009,  tbe  said  de- 
fendant tUj,  nndw  and  by  Tlrtne  €t  Its 
corporate  power,  bad  aaaamed  control  and 
antborlty  of  ita  atreeta,  all^a,  aldewalka, 
curbs,  and  gntters;  tbat  at  said  time  It 
was  In  fall  control  and  management  of  the 
aame;  that  at  said  time  Che  said  defendant 
ma  wrongfully,  willfully,  wanttmly,  raefc- 
leasly,  segUgently,  and  cardcesly  pennltting 
the  crossing  of  tbe  gutter  from  the  curb  line 
or  eonocete  sidewalk  to  tbe  atreet  croBstng 
at  tile  norttiweat  comer  at  Uie  tntorseetlim 
of  Main  and  Sm  stre^  in  said  town,  going 
east,  to  be  and  remain  In  a  dangerona  and 
unsafe  condition  for  pedestrians  to  pass 
ow.  and  had  bea  so  pennltting  it  for 
several  mimths;  that  the  concrete  sidewaDta 
or  curb  at  said  point  was  about  two  fe^ 
higher  than  tbe  bottom  of  the  mod  gutter 
over  which  tbe  public  bad  to  pass  to  Uu  end 
of  the  stone  street  crossing  In  going  east; 
that  tbe  end  of  said  stone  street  crossing 
extended  west  to.  wltbln  about  three  feet 
of  said  concrete  sldewallc  or  otrb,  and  ms 
six  Incbes  bigber  Oian  tJie  bottom  of  tbe 
said  mud  gutter ;  that  the  only  means  pro- 
Tided  by  the  defendant  for  crossing  said  mod 
gutter  was  one  small  stone  st^  on  tbe 
weat  side  of  same,  next  to  tbe  said  con- 
crete cnrb,  whl<A  was  about  ttuee  toet  Umg, 
about  six  buAes  bigb,  and  abput  a  foot 
wide,  and  which  was  only  put  there  for  a 
temporary  use  and  was  not  sui&clently  plant- 
ed or  Imbedded  as  to  be  solid  and  not  tilt 
or  turn  vhoi  tbe  weight  of  an  ordinary 
grown  person  mu  thrown  upon  It;  that  ttie 
top  of  said  step  was  piled  oP  with  mud 
nearly  to  a  lerel  with  tbe  top  of  tbe  curb 
and  no  ll^t  at  said  crosdng— all  of  wtaldi 
made  tiie  crossing  a  very  dangerous  and  us- 
aafa  one^  and  all  of  whicb  was  well  known 
to  tbe  defendant,  its  offlcers,  agents,  and 
cnqtloyCs,  or  onght  to  have  beoi  known,  and 
could  baTO  been  known  1^  tbe  exercise  of 
reasonable  or  <ffdlna^  care,  but  was  wrong- 
fully, wUlfolly.  wanton^,  recklessly,  neffll- 
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geDtl7,  and  carelessly  permitted  to  be  and 
rematn  In  such  condition,  and  bad  been 
permitted  by  said  defendant  to  so  exist  for 
several  months.  Plaintiff  states  that  in  the 
month  of  November,  1909,  she  was  tempor- 
arily located  at  the  town  of  Fairfax,  Okl., 
and  that  on  the  night  of  December  1,  1909, 
she  had  occasion  to  go  east  on  the  north 
side  of  Elm  street  from  the  west  side  of 
Main  street  over  the  crossing  above  describ- 
ed; that  it  was  a  rainy,  dark  night  with  no 
lights  except  from  the  business  houses, 
which  were  only  abont  snfflcient  to  enable 
one  to  see  the  outlines  of  the  walks  and 
crossings;  that  she  was  unfamiliar  with 
this  crossing  and  did  not  know  of  its  un- 
safe and  dangerous  condition,  but  supposed 
It  was  all  right  and  safe,  as  It  was  one  of 
the  most  public  crossings  in  the  city;  that 
she  proceeded  to  cross  over  said  gutter  from 
said  sidewalk  at  the  northwest  comer  of 
Main  and  Elm  streets  above  set  out  and 
across  said  Main  street;  that,  when  she 
stuped  from  the  top  of  the  curb  or  side- 
walk Into  the  mud  on  the  said  stone  step, 
she  slipped  and  tottered,  and,  In  her  effort  to 
r^ln  her  balance,  the  step  gave  away  or 
turned  with  ber  and  she  fell  upon  said  stone 
or  some  other  hard  substance  and  Into  the 
mud  and  water  In  the  gutter,  getting  muddy 
and  wet  from  head  to  foot,  breaking  both 
bones  In  her  lower  left  limb,  badly  sprain- 
ing her  right  ankle,  and  receiving  such  a 
ixxUly  jar  that  she  was  caused  to  suffer  the 
most  excruciating  pain  In  her  head  and  body 
for  sereral  days;  that  she  suffered  severe 
pain  from  the  broken  and  sprained  limbs  for 
weeks  and  months,  and  suffers  yet  from 
same;  that  she  has  had  rheumatism  In  the 
broken  limb  all  winter  and  spring  as  a  re- 
sult of  Bald  Injury;  that  said  broken  limb  la 
yrt  swollen  and  very  weak  and  affected  with 
numbness,  which  la  very  disagreeable  and 
Pjilnfol,  and  which  disables  her  in  getting 
around.  Plaintiff  states  that  her  Injuries  are 
permanent ;  that  the  pain  and  suffering  has 
been  such  a  shock  to  her  nervous  system 
that  the  same  has  given  away  and  ^e  can 
never  get  over  it" 

For  its  answer,  defendant  admitted  tbat 
it  was  a  municipal  corporation,  Incorporated 
on  the  7th  day  of  September,  1909,  prior  to 
which  time  the  Inhabitants  of  defendant 
town  were  an  unincorporated  commut;ilty. 
All  of  the  other  allegations  of  plalntUTs 
petition  were  denied.  X>efendant  then  al- 
leged: "Fifth.  That  prior  to  the  7th  day 
of  September.  1909,  the  First  National 
Bank  of  Fairfax,  Okl.,  had  caused  to  be 
built  a  good  and  substantial  cement  side- 
walk, 12  feet  wide,  and  a  curb  about  15 
inches  high,  along  the  east  end  of  lot  IS 
in  block  12  In  the  town  of  Fairfax,  afore- 
said; that,  by  subscription  or  otherwise, 
the  citizens  of  said  community  had  built  and 
maintained  a  good  and  substantial  stone 
footwallL  across  Main  street  east  from  a 


point  about  four  feet  north  from  the  south- 
east comer  of  the  sidewalk  above  mentioned; 
tbat  said  footwalk  was  about  15  inches 
below  the  top  of  the  cement  sidewalk  men- 
tioned, and  extended  to  within  about  24 
Inches  of  the  curb  heretofore  mentioned; 
that,  by  donation,  subscription,  or  otherwise, 
a  good  and  substantial  stone  step,  to  wit,  a 
stone  3  feet  long,  14  Inches  wide,  and  6 
Inches  thick  was  placed  against  the  curb 
connecting  with  said  stone  footwalk;  and 
that  said  stone  step,  street  crossing,  and 
cement  sidewalk  were  constructed  and  in 
place  and  had  long  been  used  prior  to  the 
Incorporation  of  the  said  town,  were  reason- 
ably safe  and  sufficient  for  the  purpose  for 
which  used,  and  that  the  plaintiff  suffered 
ber  allied  injuries  solely,  purely,  and  ex- 
clusively by  reason  of  her  own  n^ligence 
and  failure  to  exercise  ordinary  care  as 
It  was  her  duty  to  do,  for  which  reason  the 
defendant  Is  not  liable  therefor." 

To  the  foregoing  answer,  plalntlit  filed  a 
reply  In  effect  a  general  denial.  On  these 
issues  the  case  was  tried  to  a  Jury  which 
returned  Its  verdict  finding  In  favor  of 
plaintiff  In  the  'sum  of  |2,000.  On  motion 
for  new  trial  being  filed  and  denied,  the  case 
has  been  duly  lodged  in  this  court  for  re> 
view. 

A  number  of  assignments  of  error  are 
made  and  argued  by  defendant  in  the  very 
complete  brief  filed  In  its  behalf  by  counsel, 
the  first  of  which  relates  to  the  action  of 
the  court  In  striking  from  defendant's  an- 
swer the  third,  fourth,  and  sixth  para- 
graphs thereof,  which  set  out,  in  substance, 
that,  at  the  time  of  its  Incorporation,  It  was 
in  possession  of  no  funds  and  was  without 
authority  to  levy  or  collect  general  taxes 
for  the  purpose  of  r^utirlng,  constmetlng,  or 
otherwise  Improving  streets,  sidewalks,  and 
crossings,  up  to  and  Indndlng  the  lat 
day  of  DecMDber,  1909,  nor  had  it)  prior  to 
the  said  date,  promulgated  any  resolution, 
by-law,  or  ordinance  for  the  constmctlon 
or  reiMlr  of  street  crossings,  and  was  wholly 
without  funds  or  authority  within  said  time 
to  do  so.  That  the  tarltory  contained  In 
the  town  was  a  p<»tion  of  a  road  district 
and  the  poll  tax  fond  had  been  exhausted 
prior  to  Its  incorporation,  and  that  the 
town  could  not  levy  g^eral  rerenue  taxes 
prior  to  March  1,  1910,  which  conid  not  be 
collected  for  five  months  thereafter.  Vtit  a 
nnmber  of  reasons  couiu^'  contention  on 
these  tH^posltlons  cannot  be  sustained. 
First,  the  defect  was  of  su<^  a  character 
that  no  funds  or  money  would  have  been  re- 
quired to  have  repaired  It  The  proof,  while 
controverted,  was  sufficient  to  establish  the 
averments  of  the  petition  as  to  the  condition 
of  the  stepping-stone.  The  town  marshal, 
who  testified  that  he  was  also  street  com- 
missioner, with  a  shovel  and  a  few  moments 
of  time,  and  without  the  expenditure  of  a 
penny,  could  have  made  firm  this  atone  and 
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raodered  tbe  same  safe  for  passage.  Or  U 
for  any  reason  tbe  dangerous  place  in  tbe 
highway  could  not  hare  been  made  safe 
in  tUa  manner,  It  was  the  dntjr  ot  the  town 
to  hare  closed  the  same  to  trard  and  not 
to  have  allowed  it  to  tonaln  open  u  a  plt- 
CbU  for  people  who  at  least  were  tacitly  In- 
Tlted  to  nae  it  This  same  qneatkm  was  In- 
TolTed  In  tbe  case  of  Gam^  et  al.  t.  Village 
of  Marseilles  et  al,  326  111.  401,  26  N.  E. 
491,  29  Am.  St  Sep.  828^  and  the  court 
holding  tliat  while  a  monlctpal  corporation 
cannot  be  reqtdred  to  make  ImproTonvits 
or  repairs,  the  cost  of  which  woidd  be  In 
excess  of  its  corporate  power  to  raise  mon^ 
for  sncfa  pnrposea,  yet  having  exclnalve  con- 
trol of  Its  sheets,  It  was  required  by  law  to 
maintain  Its  bridges  in  a  reasonably  safe 
condition,  and  also  that:  for  any  reasout 
as  tliat  Ae  cost  of  repair  will  be  more  than 
the  fonds  at  Its  disposal  which  it  mii^t, 
by  the  exercise  of  Its  cwponlte  powers, 
command,  tbe  repair  is  lmpo8sU>le,  the 
street  or  bridge^  if  known  to  be  vnsaffe, 
should  not  be  left  o^ea  and  hdd  oot  to  the 
pablic  as  safe  for  its  ns^  but  should  be 
dosed,  and  tlie  public  warned,  by  notice^  of 
the  danger  of  passage  orer  the  same." 

[1]  The  rale  seems  to  obtain  that  "a 
nnmicipality  is  relieved  oC  liability  for  the 
defectlTe  condition  of  its  streets  only  when 
It  has  no  means  within  its  control  to  effect 
rmalra.  But  if  it  has  the  means  within  its 
control,  and  falls  or  refuses  to  ezudse  them. 
It  wHI  not  be  excused  or  rtfieved  of  llaMl- 
Ity."  28  Cyc  1843,  1344,  and  cases  cited  in 
notes;  EMe  CUj  v.  Sdiwlngle,  22  Fa.  364, 
00  Am.  Dec  87 ;  Frldeanx  and  wife  r.  Olty 
of  Mineral  Point,  48  WI&  SIS,  28  Am.  Rep. 
558;  fiutson  v.  CSty  of  New  Tork,  7  N.  Y. 
Super.  Ct  280,  afterwards  affirmed  in  0  N. 
T.  163,  DO  Am.  Dec.  526. 

In  tbe  case  of  Erie  City  v.  Scbwlngle, 
supra,  which  was  a  case  wherein  the  same 
question  arose  as  in  the  case  at  bar,  Ohlef 
Justice  Black  said:  "If  a  mere  vote  of  the 
conncil  conld  have  laid  the  tax,  their  disin- 
clination to  do  so  wonld  hardly  have  t>een 
thoaght  of  as  a  defense.  The  people  being 
their  own  repreeentatlv^  in  regard  to  all 
taxation  beyond  a  half  per  cent,  they  are 
bound  to  see  to  It  themselves  as  much  as 
the  conndl  woald  have  been,  If  the  matter 
had  been  Intrusted  to  their  discretion.  No 
matter  where  the  authority  of  a  municipal 
corporation  may  be  lodged,  nor  what  organs 
may  be  designated  to  speak  its  will,  neither 
tbe  conncU  nor  the  people  can  rid  themselves 
of  a  public  duty,  by  any  vote  of  their  own,  or 
any  refusal  to  vote."  In  our  Judgment  the 
town  had  at  its  command  ample  means 
which,  had  it  undertaken  to  have  exercised, 
would  have  produced  for  It  a  fund  ample 
to  remedy  the  defect,  even  conceding  fnnds 
were  required.  Section  848,  Comp.  Lews 
1900,  provides:  "In  addition  to  the  powers 
beretofore  granted  by  statute,  the  boards  of 
1S1P.-U 


trustees  of  towns  and  viUages  shall  have  au- 
thority to  levy  and  collect  a  license  tax  oa 
auctioned  contractors,"  etc  Here  follows 
a  list  of  virtually  every  species  and  line  of 
emjdoym^t  which  might  be  engaged  In  with- 
in a  city  or  town.  The  statute  then  provides: 
"The  tax  so  levied  and  collected  therefrom 
shall  be  applied  for  the  use  and  benefit  of 
snch  towns  and  viUages  as  may  be  directed 
by  the  coundJs  ot  boards  of  trustees  there- 
of." Herein  was  provided  a  ready  method 
whereby  a  fund  amply  sufficient  to  have 
made  safe  the  crossing  where  the  acddent 
herein  occurred,  and  it  was  the  duty  of  the 
officials  to  have  availed  thansdves  thereof, 
and  neglect  to  do  UUs  will  not  rellera  the 
town  of  llablUty. 

Def^dant's  second  assignment  of  error  is 
to  the  point  that  the  court  erred  In  overrul- 
ing Its  demurrer  to  the  plaintiff's  evidence. 
The  basis  of  this  complaint  is  that  the  evi- 
dence shows  that  plaintiff  had  no  cause  of 
action  against  the  defendant;  second,  that 
the  evidence  showed  plaintiff  guilty  of  con- 
tributory negligence;  and  third,  that  the 
evidence*  falls  to  show  any  notice  to  the 
officers  and  agents  of  the  defendant  of  the 
dangerous  or  Imperfect  condition  In  the  walk 
or  step  at  the  place  complained  of.  On  the 
first  and  second  of  these  propositions  we 
will  say  that  we  have  carefully  read  not 
only  the  testimony  set  forth  in  the  brl^  of 
the  respective  parties  but  also  the  record, 
and  entertain  no  doubt  whatever  upon  the 
sufficiency  of  the  proof  to  show  not  only 
plaintilTB  injuries  and  her  right  of  action 
but  that,  In  using  the  crossing  and  the  step 
In  question  at  this  much  frequented  comer 
on  these  streets,  she  was  in  no  wise  gtdlty 
of  contributory  negligence.  The  evidence 
shows  that  the  ac(4dent  occurred  on  a  cloudy 
nlj^t  with  no  lights  except  those  which 
shone  from  the  business  bouses  and  which 
were  not  sufficient  to  disclose  the  dangerous 
condition  of  the  step. 

[2]  The  rule  in  Such  a  case  is  stated  in 
the  case  of  City  of  Stillwater  v.  Swisher, 
16  OkL  585,  85  Pac  1110,  as  follows:  "A 
person  traveling  on  a  public  street  of  a  city, 
which  is  In  constant  use  by  the  public,  whUe 
using  the  same  with  reasonable  care  and 
caution,  has  a  right  to  presume  that  such 
street  Is  In  reasonably  safe  condition  and  Is 
reasonably  safe  for  ordinary  travel  by  night, 
as  well  as  by  day,  throughout  its  entire 
width  and  Is  free  from  all  dangerous  holes 
and  obstructions." 

[J]  And  also  in  caty  of  Oklahoma  (Sty  ■ 
V.  Reed,  17  Okl.  518,  87  Pac  645,  that: 
"In  an  action  against  a  municipal  corpora- 
tion for  personal  injuries,  there  Is  no  pre- 
sumption that  tbe  plaintiff  or  defendant  Is 
guilty  of  n^igence,  and,  in  order  to  enti- 
tle the  plaintiff  to  recover.  It  is  sufficient 
for  him  to  show  that  tbe  defendant  was 
guilty  of  negligence,  with  nothing  in  the  cir- 
cumstance establishing  omtrlbatory  negli- 
gence on  his  part;  and,  when  such  facta 
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are  proren,  It  derolTea  apon  the  defendant 
to  prove  afflrmatlvelr  that  the  plaintiff  vas 
guilty  of  contrlbntory  o^Ugence." 

Nor  was  it  essential  that  actnal  notice  be 
brought  home  to  the  officers  of  the  village. 
The  evidence  showed  that  the  step  bad  been 
In  the  condition  which  caused  plaintifrs 
Injnriee  during  all  of  the  time  of  the  Incor- 
poration of  the  town,  and  probably  for  some 
time  prior  thereto.  Its  public  location  was 
sach  that  a  jury  had  a  right  to  assume  that 
the  officers  either  did  or  should  have  had 
notice  thereof;  the  rate  being  as  laid  down 
in  the  case  of  Town  of  Norman  v.  Teel,  12 
Okl.  «»,  09  Pac.  791,  that:  "The  sufficiency 
of  notice  to  fasten  liability  upon  a  dty  for 
a  defective  sidewalk  is  a  question  of  fact  to 
be  determined  by  a  Jury  under  all  the  cir- 
cumstances surrounding  the  particular  case. 
It  la  not  essential  that  .the  corporation  shall 
have  actual  notice.  If  the  defective  condi- 
tion of  the  street  or  sidewalk  has  existed  for 
such  a  period  of  time  that,  by  the  exercise 
of  ordinary  care  and  diligence,  the  dty  au- 
thorities could  have  repaired  the  defect  and 
placed  the  street  or  sidewalk  in  a  reasona- 
bly safe  condition,  and  it  fails  to  do  so,  then 
it  is  liable  for  any  Injuries  that  may  be  oc- 
casioned thereby  by  reason  of  snch  negli- 
gence, provided  the  injured  party  was  In  the 
ezerdse  of  ordinary  care."  See,  also.  City  of 
Guthrie  v.  Finch,  13  OkL  490,  76  Pac.  28& 

[4]  The  fourth  assignment  of  error  raises 
a  question  on  which  the  evidence  la  conflict- 
ing, to  wit,  the  condition  of  tlie  step.  That 
of  the  plaintlfC  supports  the  verdict,  and  that 
of  certain  witnesses  for  the  defendant  dis- 
putes the  facts  upon  which  she  relies.  Un- 
der these  dnmmstances  the  affirmative  evi- 
dence being  Boffldent  to  support  tiie  verdict, 
llie  same  will  prevail,  as  the  Issue  thereon 
was  determined  by  the  wdlct  The  court 
denied  to  defoidant  the  r^t  to  establish 
the  custom  of  tlie  First  National  Bank  of 
maintaining  Its  light  at. the  oom&t  where 
tills  acddent  occnrred.  In  this  action,  In 
oiir  Judgment,  no  error  was  committed. 

[I]  It  is  contended  that  the  vodlct  was. 
tlie  result  of  passion  and  prejudice  and  that 
the  amount  of  recovor  allowed  plaUitlfl  was 
excessive.  In  this  vre  are  not  able  to  conenr. 
The  facts  dlsdose  that  pleintlff  iras  a  widow, 
42  years  of  ag^  and  was  teaching  music  for 
a  livelihood.  Prior  to  her  Injuries  she  earn- 
ed not  less  than  from  |12  to  $15  per  week, 
and  for  five  or  six  months  thereafCn  was 
totally  unable  to  earn  any  money  at  all,  and 
since  had  not  been  able  to  earn  more  than  %4 
or  95  per  we^  That  she  had  contracted 
and  was  required  to  pay  heavy  doctor  bills, 
and  her  Injurlee  consisted  ct  the  breaking  of 
both  bcmes  of  one  ber  lower  limbs  Just 
above  the  ankle;  that  the  other  was  badly 
sprained,  and  she  was  badly  bruised  as  a 
result  of  the  ta.H  and  suffered  intensely  for 
several  months,  hex  suffering  contlnalng  to 


the  time  of  the  trial.  The  evidence  showed 
that  the  injuries  were  permanrat  and  that 
she  would  probably  be  a  cripple  for  life. 
Under  these  drcumstances,  in  onr  Judg- 
ment a  verdict  for  $2,000  was  not  excessive, 
nor  is  there  any  evidence  to  show  that  the 
same  was  the  result  of  prejudice  or  passion. 

The  Instructions  given  by  the  conrt  were 
unexcepted  to  by  the  defendant,  and,  view- 
ing the  entire  record  and  condualon  of  the 
trial,  we  are  not  able  to  say  that  substantial 
Justice  was  not  reached  in  the  verdict 

The  order  of  the  trial  court  denying  a  mo- 
tion for  a  new  trial  Is  accordingly  affirmed. 

HAYES,  a  and  TURNBB,  WILLIAMS, 
and  E:ANE;  JJ.,  coDCur. 


(M  Okl.  si> 

WOODWARD  et  aL  v.  DB  GBAFFENRIED. 

(Supreme  Coart  of  Oklahoma.    Sept  17. 
1912.) 

(Byttabtu  by  tU  OonrfJ 

1.  InouNS  (f  18*)  —  Dbsckrt  or  InoiAv 

Lands— What  Law  Govekhb. 

Where  a  woman  enrolled  as  a  Creek  freed- 
man  selected  an  allotment  under  the  provisions 
of  section  11  of  the  Curtis  Bill  (Act  June  28, 
1898,  c.  517,  30  Stat.  497),  and  died  before  the 
adoption  of  the  orisinal  Creek  treaty  (Act 
March  1,  1901,  c.  676,  31  Stat.  861).  and  the 
land  BO  selected  was  allotted  to  her  helra  after 
her  death,  the  Creek  law  of  descent  and  dis- 
tribution governs  the  descent  of  the  land,  and 
the  Arkansas  law  of  descent  and  distribvtioD 
does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  I  49:  Dec.  Dig.  i  18. •] 

2.  Indians  (|  18*)— Indian  Lands  — "Who 
Mat  Inhibit. 

A  husband,  not  a  member  of  the  Creek 
Nation,  may  inherit  land  as  heir  to  his  wife 
under  the  Creek  law  of  descent  and  distribu- 
tion. 

[Od.  Note.— For  other  cases,  see  Inffians, 
Gent  Dig.  I  40;  De&  Dig.  1 1&*] 

S.  Indians  (|  18*)— Lands— Vestiho  of  Ti- 

Where  a  Creek  freedman,  selected  ber  al- 
lotment in  accordance  with  section  11  of  the 
Curtis  Bill  (Act  June  28,  1898,  c.  517,  30  Stat 
497),  and  died  before  the  adoption  of  the  orig- 
inal Creek  treaty,  the  fee  did  not  vest  in  ber 
in  her  lifetime,  but  was  first  veated  in  her  heirs 
by  the  provinons  of  sections  6  and  28  of  the 
original  Creek  treatr  (Act  March  1,  1901,  c. 
67^  31  Stat  863,  869). 

[Ed.  Note.— For  other  cases,  set '  Indians, 
Cent  Dig.  I  49;  Dec  Dig.  i  18.*] 

4k  INDZAHB  (flB*)— Ia,NDB— RlQBT  OF  AUIN- 

ation—Rbhovai,  of  Bestbictions. 

Where  a  Creek  freedman  selected  an  al- 
lotment under  the  provisions  of  section  11  of 
the  Cartla  Bill  (Act  Jane  28,  1888,  c.  617,  80 
Stat  497),  but  died  before  the  adoption  of  the 
original  Creek  treaty,  and  the  land  was  after- 
ward allotted  and  patented  to  her  heirs,  no 
part  of  her  allotment  waa  impressed  with 
homestead  character,  and  ail  restrictions  upon 
the  alienation  of  such  land,  including  the  por- 
tion that  would  have  been  homestead  had  the 
allotments  been  made  to  the  allottee  in  her 
lifetime,  were  ronoved  by  the  act  d  Con- 
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(creas  approTed  April  21.  19M  (ohiptcr  IMS, ' 
^  Stat  204). 

[Ed.  Note.— For  ether  eases,  see  Indians, 
C«Qt  Die.  fl  17.  S»,  34.  87-44;  Dee.  Dig.  | 
15.  •] 

5.  JuDGinsNT  (I  747*)— Rh  Adjttoxoata  — 
Pabtition— Ejictmbnt. 

A  petition  for  partition  brought  on  the 
eqoitr  side  of  the  docket  in  the  United  States 
court  for  the  Indian  Territorj  prior  to  state- 
hood showed  that  the  defendants  in  the  parti- 
tion suit  were  In  possession  of  th«  land  of 
which  partition  was  eoaght,  holdinr  it  adverse- 
Ij  to  ue  plaintiff.  The  court  sustained  a  de- 
murrer to  the  petition  and  dismissed  the  ac- 
tion. BM,  that  the  Judgment  In  said  psrti- 
tlon  suit  was  not  a  bar  to  an  action  in  eject- 
ment by  the  aame  plaintiff  against  the  same  de- 
fendants to  establish  plaintiiTs  titl*  to  the 
land. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1063,  1284-1296;  Dec  Dig.  | 
747.*3 

Commlssionera*  Opinion.  DlYislfm  No.  2. 
Error  from  District  Court,  Muskogee  Coun- 
ty ;  John      King,  Judge. 

Acdon  by  Robert  P.  De  Oraftenried  against 
P^ie  Woodminl  and  others.  From  judg- 
ment for  plalntift.  defendants  bring  error. 
Affirmed. 

William  R.  Lawrence  and  Gibson  it  Thnr- 
ntan.  all  of  Muskogee,  for  plaintiffs  in  error. 
Chaa.  A.  Cook  and  J.  C.  Stone,  botli  of  Mus- 
kogee, for  defendant  in  error. 

ROSSER,  C.  This  was  an  action  brought 
In  the  district  court  of  Muskogee  county 
March  25,  1908,  by  R.  P.  De  Oraffenrted 
against  IjOuIs  and  Peggie  Woodward  to  re- 
cover an  undirlded  half  interest  In  certain 
lands  in  tbat  county.  The  property  involTed 
in  the  litigation  Is  a  half  Interest  In  the  al- 
lotment of  Agnes  Hawee.  Agnes  Hawes  was 
a  full-blood  n^ro  woman,  enrolled  on  the 
rolls  of  the  Creek  Tribe  as  a  Creek  freed- 
man.  Louis  Woodward  was  her  father  and 
Peggy  Woodward  her  mother.  Her  husband, 
Ratoa  Hawee,  was  not  oiroiled,  and  was  ne- 
ther citizen  nor  freedman  of  the  Creek  Na- 
tion. Agnes  Hawes  selected  her  allotment 
of  lands  in  accordance  with  section  11  of  the 
act  of  Congress  of  June  28,  1898,  common- 
ly called  the  Curtis  BlU.  On  the  29th  of 
Jnne.  1900,  Ratus  Hawes  shot  and  killed  his 
wife.  Ue  was  tried  upon  a  charge  of  mur- 
dering her,  convicted  of  manslatighter,  and 
served  a  term  in  the  penitentiary  for  the 
crime  After  the  death  of  Agnes  Hawes, 
and  after  the  ratification  of  the  treaty  of 
Mardk  1,  1901,  between  the  United  States 
Mid  the  Oreek  Tribe  of  Indians,  sometimes 
known  as  the  original  Creek  treaty,  the 
Dnwes  Connnlasion  awarded  and  allotted  the 
land  to  her  heirs,  and  a  patent  was  issued  In 
tbe  name  of  her  h^ia  April  1,  1901.  Agnes 
Hawes  left  no  diUdren  or  grandchildren  sur- 
viving  her,  bat  left  surviving  her  Louis 
Woodward,  her  father,  Peggy  Woodward,  her 
mother,  and  Batns  Hawes,  ber  husband.  On 
tbe  22d  day  of  Jane,  1904,  Ratus  Hawes  exe- 


cnted'to  plaintitf  a'warrlLnt^  deed  to  ab  nn^ 
dirlded  <me-half  intweot  in  the  allotment. 
On  the  2d  day  of  July.  1904,  the  idaintUt,  De 
43rafrenrl«d.  brought  an  action  in  eanity  In 
Uie  United  States  Ctnirt  for  the  Western  Dis- 
trict of  the  Indian  Territory  at  Muskogee 
agfllnst  Lonis  and  P««sle  Woodward  to  par* 
tition  the  land.  A  demurrer  was  sustained 
to  the  original  complaint  tat  tiiat  case.  The 
ptaintllC  then  iUed  an  amended  complaint,  In 
wtaldi  he  alleged  his  ownersli^  of  a  half  in- 
terest In  the  land  by  vlrtae  of  the  conrey- 
ance  from  Batos  Hawes;  that  Louis  and 
Peggie  Woodward  were  In  possession,  refus- 
ing to  recognise  plaintiff's  right  to  any  por^ 
ti<m  of  tbe  land  or  to  tbe  rents  and  verenue; 
and  that  the  land  was  capable  of  partition. 
The  complaint  concluded  with  a  prayer  that 
the  land  be  partitlimed.  The  court  sustain- 
ed a  dunurrM  to  the  amended  complaint, 
and,  the  plalntlfl  declining  to  plead  further, 
dismissed  the  complaint  The  defendants 
pleaded  the  proceedings  and  Judgment  In 
that  suit  In  bar  of  the  present  suit.  After 
the  present  suit  was  brought  Louis  Wood- 
ward died,  and  the  suit  was  revived  In  the 
name  of  his  heirs.  The  parties  waived  a 
Jury  and  tried  the  case  to  the  court  There 
was  a  judgment  for  plaintiff,  and  defendants 
appeal. 

There  are  flve  questions  presmted  by  the 

defendants: 

[1-1]  The  first  la  whether  or  not  the  Creek 
law  of  descent  and  distribution,  or  the  Ar- 
kansas law  of  descent  and  distribution,  con- 
trols the  devolution  of  the  estate.  The  de- 
fendants take  the  position  that  the  law  In 
force  June  29,  1900,  controls.  Their  cont^- 
tion  Is  that,  when  Agnes  Hawes  selected  her 
allotmmt  under  the  provisions  of  the  Curtis 
Bill,  her  allotment  was  perfected,  and  had 
become  vested  and  absolute  In  her  before 
her  death,  at  which  time  the  Arkansas  law 
of  descent  and  distribution  was  te  force  in 
the  Creek  Nation.  If  the  selection  of  the 
land  by  Agnes  Hawes  In  her  lifetime,  under 
the  provision  of  section  11  of  the  Curtis  BlU. 
hsd  vested  title  In  her,  this  contention  could 
be  sustained,  but  this  court  In  the  case  of 
Harnett  t.  Way,  29  Okl.  780,  119  Pac.  418, 
held  that  the  selection  of  the  allotment  under 
the  provisions  of  section  11  of  the  Curtis 
Bill  (Act  June  28,  1898,  c  517.  80  Stat  497) 
did  not  vest  the  allottee  with  any  title  to 
the  fee  lu  the  land,  and  that  no  way  was 
provided,  under  the  provision  of  that  act, 
for  the  allottee  to  obtain  title,  and  that  a 
method  by  which  the  allottee  could  obtain  ti- 
tle was  first  provided  by  the  original  Creek 
treaty.  Act  March  1,  1901,  c.  076,  81  Stat 
L.  861.  It  was  held  that  an  allotment  under 
section  11  of  the  Curtis  Bill  only  carried 
the  use  and  possession  of  the  land  that  was 
allotted,  and  that  an  allotment  thereunder 
did  not  carry  any  titie  or  estate  In  the  fee, 
and  that  the  fee  could  not,  and  did  not,  de- 
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scend  to  the  heirs  from  tbe  allottee.  It  was 
further  held  In  that  case  that  as  by  sectLon 
6  of  the  original  CreeS  treaty  (Act  March 
1, 1901,  c.  676,  81  Stat  L.  861)  aU  allotments 
viade  to  Creek  citizens  prior  to  the  ratlflca- 
tlen  of  that  agreement  as  to  which  there  was 
no  contest,  and  which  did  not  Include  public 
property,  were  thereby  ratified,  and  that 
such  allotments  should  in  all  things  be  gov- 
emed  by  the  provisions  of  that  treaty,  the 
allotment  did  not  fail,  but  was  ratified  by 
section  28  of  said  original  Creek  treaty.  It 
was  farther  held  that  there  was  vested  in 
Uie  heirs  of  such  allottee  oil  the  right  and 
title  the  allottee  would  have  received  if  the 
allotment  had  been  selected  sabsegaoit  to 
the  ratification  of  the  treaty.  It  was  also 
hxH6.  that  by  section  28  of  the  original  Greek 
treaty  the  law  of  descents  and  distributions 
of  the  Credc  Nation  governed  the  descent  of 
the  land,  and  that  the  heirs  were  to  be  those 
made  such  by  the  Creek  law,  and  not  by  the 
Arkansaa  law.  This  decision  was  fbllowed 
In  the  cue  of  Mori^  v.  rewd,  82  OkL  4IS, 
122  Fac.  700;  Shellaibai^r  r.  Fewel,  124 
Pac.  617;  and  Reynolds  t.  Fewel,  124  Pa& 
628.  tfo  argoments  are  advanced,  or  an* 
tboritles  cited,  which  Jnstify  a  different  de- 
dMon  in  this  matter,  even  though  it  were  a 
new  question.  It  cannot  be  expected  that  the 
decisions  above  stated  will  be  overturned 
without  strong  and  cogent  reasons  therefor. 

[2]  TbB  next  question  urged  is  that,  even 
admitting  tiiat  Uie  Gn^  law  of  descents 
and  dl^bntions  govons,  it  should  he  so 
int^reted  as  to  ezdude  persons  not  mem- 
bers of  the  Creek  Tribe  fron^  inheriting. 
Thla  point,  also,  has  been  determined  ad- 
versely to  the  c(mtenti(m  of  the  defendants 
in  the  case  of  De  Orafloir^d  v.  Iowa  Land 
ft  Trust  Co.,  20  OkL  087,  95  Pac.  624.  The 
decision  In  that  case  was  followed  In  Mot^ 
ley  V.  Fewel,  32  Okl.  452. 122  Pac  700;  Shel- 
lenbarger  y.  Fewel,  124  Paa  617,  and  in  Rey- 
nolds V.  Few^,  124  Pac.  623.  It  Is  ably  con- 
tended  by  counsel  for  defendants  that  this 
court  at  the  time  De  Oralfrareld  v.  Iowa 
Land  &  Tmst  Co.>  20  OkL  687,  95  Pac.  624, 
was  decided,  did  not  have  before  it  all  the 
Greek  laws  and  decisions  governing  descents 
and  dlstrlbutionB.  However,  it  was  the  duty 
of  this  court  to  Judicially  kuow  the  Creek 
law,  and  the  dedsiou  In  that  case  has  be- 
come a  rule  of  property.  Not  only  that,  but 
in  the  case  of  Reynolds  v.  Fewel,  124  Pac. 
^23,  the  same  counsel,  who  now  appears  for 
defendants  In  this  case,  presented  the  same 
proposition,  and  the  same  statutes  of  descent 
and  distribution  and  the  same  decisions  of 
the  Greek  courts  were  before  this  court  as 
are  presented  in  this  case,  and  it  was  again 
held  that  a  person  not  a  member  of  a  tribe 
could  Inherit  lands  after  they  were  allotted. 
It  was  held,  in  effect,  that  after  the  property 
lost  its  tribal  character  noncitizens  of  the 
Greek  Nation  could  Inherit  It  These  deci- 
sions cannot  and  alionld  not  be  overruled. 


Descent  of  property  after  it  has  lost  its  trib- 
al character  should  follow  the  line  of  nat- 
ural affection,  and  there  la  no  reason  for  pre- 
suming that  a  member  of  the  Creek  Tribe 
has  not  the  same  affectitm  for  his  or  her 
white  relations  as  for  relations  of  the  Indian 
blood  of  the  same  degree  of  relationship. 

It  la  next  contended  by  the  defendants 
that  the  Creek  law  of  descent  and  distribu- 
tion cannot  be  applied  to  the  descent  of  the 
allotment  In  suit  here,  for  the  reason  that 
the  title  bad  become  vested  by  descent  cast 
on  the  29th  of  June,  1900,  and  that  to  change 
its  devoIntl<m  would  be  in  violation  of  the 
fifth  amendment  to  the  Constitution  of  the 
United  States,  which  provides  that  no  pa> 
son  shall  be  deprived  of  life,  liberty,  or  iHvp- 
erty  without  due  process  of  law.  This  con- 
tention has  been  answered  under  the  first 
Iffoposition  advanced  by  the  defendants.  Ag- 
nes Hawea  did  not  own  the  fee  at  the  time 
of  her  death,  and  the  had  no  right  to 
the  land  she  had  selected.  The  right  of  the 
heirs  was  created  by  section  28  of  the  orig* 
Inal  Greek  treaty,  and  that  section  also  pro- 
vided by  what  law  the  hdnthip  should  be  de- 
termined. The  same  law  that  created  the 
right  in  the  heirs,  provided  that  the  heirs 
should  be  determined  according  to  the  Creek 
law.  This  did  not  violate  the  fifth  amend- 
ment to  the  ConBtitutt<m  oc  any  other  consti- 
tutional prorislon. 

[4]  The  next  contention  is  that  as  to  the 
portion  of  the  land  constituting  the  home- 
stead of  the  deceased,  Agnes  Hawea,  the 
conveyance  was  void  because  the  htnaestead 
was  subject  to  restrictions  at  the  time  of 
tiie  conveyance.  Act  Cong.  April  21.  1904, 
c.  1402  (38  Stat  L.  204).  removed  the  restric- 
tions from  the  lands  of  all  allottees  not 
of  Indian  blood  except  homesteads.  If 
it  should  be. found  that  none  of  the  land 
allotted  to  her  heirs  was  homestead,  tt  would 
not  be  necessary  to  consider  tills  asadgnnient 
further. 

In  the  case  of  Mullen  t.  United  States, 
224  U.  S.  448,  32  Sup.  Gt  494,  66  L^  Bd.  834. 
where  the  question  was  as  to  the  alienability 
of  lands  allotted  In  the  name  of  a  Choctaw 
Indian  after  his  death,  the  court  said:  "In 
the  agreement  with  the  Creek  Indians  (Act 
March  1,  1901,  c.  676,  81  Stat  L.  861,  870), 
It  was  provided  that  in  the  case  of  the  death 
of  a  citizen  of  the  tribe  after  his  name  had 
been  placed  upon  tbe  tribal  roll  made  by  the 
Commission,  and  before  receiving  hia  allot- 
ment, the  lands  and  money  to  which  he 
would  have  been  entitied,  if  living,  should 
descend  to  his  heirs,  'and  be  allotted  and  dis- 
tributed to  them  accordingly.'  The  question 
arose  whether  In  such  cases  there  should  be 
a  designation  of  a  portion  of  the  allotment 
as  a  homestead.  In  an  opinion  under  date 
of  March  16,  1903,  the  then  Assistant  Attor- 
ney General  for  the  Interior  Department 
<Mr.  Van  Devanter)  advised  the  Secretary  of 
the  Intoior  tbat  this  was  not  required  by 
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the  statute:  He  said:  'After  a  careful  con- 
aideratlon  of  tbe  provisions  of  law  pertinent 
to  the  question  presented,  and  of  the  views 
of  the  Commissioner  of  Indiad  Affairs  and 
the  Commission  to  ttie  Five  Civilized  Tribes, 
I  agree  with  the  latter  that  In  all  cases 
where  allotment  is  made  directly  to  an  en- 
rolled dtizen  it  is  necessary  that  a  home- 
stead be  selected  therefrom  and  conveyed 
to  him  by  separate  deed,  but  that,  where  the 
allotment  is  made  directly  to  the  heirs  of 
a  deceased  citizen,  there  la  no  reascm  or  ne- 
cessity for  designating  a  homestead  ont  of 
such  lands  or  of  giving  the  heirs  a  separate 
deed  for  any  portion  of  the  allotment,  and 
therefore  advise  the  adoption  of  that  rule.* 
The  coart,  in  effect,  approved  this  opinion 
of  tbe  Assistant  Attorney  General,  and  held 
that  where  a  member  of  the  Choctaw  or 
Chickasaw  Tribe  died  before  selecting  his 
allotment,  and  th»  land  was  allotted  in  his 
name  after  his  death,  ume  of  the  land  was 
homestead,  and  that  none  of  the  land  was 
subject  to  restrictions  In  the  hands  of  the 
lielrs.  The  opinion  of  the  Assistant  Attorney 
Genmil  was  upon  the  exact  question  here, 
and  is  here  followed.  The  land  was  allotted 
to  the  heirs,  and  not  to  the  members  who 
would  have  been  ^titled  had  she  lived,  and 
none  of  it  was  hom^tead.  It  Is  Immaterial 
tliat  a  portion  of  it  was  designated  as  home- 
stead In  the  patent  The  provision  with 
reference  to  the  homesteads  was  made  for 
the  benefit  of  the  allottee,  and  was  not  In- 
tended to  affect  allotments  made  in  the 
name  of  the  heirs  after  the  death  of  the 
allottee.  The  matter  of  creating  a  home- 
stead was  governed  by  law,  and  the  persons 
executing  a  patent  could  not,  by  designating 
the  patented  land  as  homestead,  make  It 
homestead,  unless  the  law  gave  them  author- 
1^  to  so  designate  It 

[i]  The  last  [Hvposltlon  on  which  defend- 
ants rely  Is  that  the  Judgment  In  the  parti- 
tion sDit  la  a  bar  to  this  action.  It  la  urged 
that  tbe  title  to  tbe  land  was  In  lasoe  In  the 
partition  suit,  and  that  when  the  court  sus- 
tained a  demarrer  to  the  petition  In  that 
aait,  and  rendered  Judgment  for  tbe  defend- 
ants, tbere  waa  ancb  an  adjudication  of  the 
title  as  prevents  tiie  plaintiff  from  maintain- 
ing this  actiou.  It  will  be  observed  that  the 
partition  salt  was  toon^t  in  equity.  In  so 
bringing  the  action  plaintiff  followed  a  prac* 
tice  almost,  If  not  quite,  nnlwsal.  No  case 
baa  been  found  where  a  partition  suit  was 
ever  brought  on  the  law  side  of  the  docket 
In  the  state  of  Arkansas.  The  practice  In 
the  Indian  Territory  wsa  to  iKring  sndi  suits 
on  tbe  eqnl^  itfde  of  tbe  docket  In  tbe  case 
of  ^ers  V.  Danley,  27  Ark.  77,  decided  in 
1871,  tbe  Supreme  Court  of  the  state  of  Ar- 
kansas decided  that  equity  would  not  take 
jorlsdlctlon  of  a  partition  salt  where  the 
land  waa  held  adversely  to  the  idalntiff  in 
tbe  partition  suit    In  London  v.  Overby, 
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40  Ark.  105,  decided  in  18S2,  the  same  mie 
was  laid  down,  in  Moore  v.  Gordon,  44  Ark. 
334,  the  rale  Is  followed.  In  tbe  opinion  in 
this  case  the  court  said:  'The  proceeding 
for  partition  cannot  be  made  a  substltnte  for 
ejectment  to  recover  an  Interest  In  land 
held  partially  by  othera"  In  Criscoe  v, 
Bambrlck,  47  Ark.  235.  1  &  W.  160,  the  rule 
was  reiterated  that  partltlm  oonld  not  be 
maintained  against  a  person  In  adverse  pos- 
session. Tbe  court  said:  "So  far  as  the 
record  ^sdoses,  the  lands  are  held  adversely 
to  him;  he  is  excluded  fran  any  participa- 
tion in  the  rents  and  imrflts;  and  his  title 
is  in  dispute.  He  must  therefore  resort  to 
ejectment  to  establish  his  title,  as  an  action 
for  partition  is  malntalnaUe  only  by  a  party 
in  possession,  or  whose  title  Is  admitted." 
The  doctrine  of  these  cases  was  adhered  to 
in  Head  r.  PbUUps,  70  Ark.  432,  68  S.  W. 
878;  Eagle  v.  Franklin,  71  Ark.  644,  75  S.  W. 
1093. 

It  was  tbe  mle  in  the  nisi  inrlus  courts  In 
the  Indian  Territory  prior  to  statehood  that  a 
suit  In  equity  for  partition  could  not  be  main- 
tained against  persons  In  advorse  prasesslon. 
Tbe  title  was  not  in  issue,  and  could  not  be  In 
issue  In  the  suit  for  partition  broi^ht  by 
the  tfalntifl,  and  the  trial  court  did  not  err 
in  overruling  the  idea  of  res  adjtidicata. 

Tbe  Judgment  of  tbe  dlstMct  court  of 
Unsfcfwee  county  shoold  be  ftlBnned. 

PEBOUEIAM.  Adopted  In  wboleb 

(J7  Okl.  2S8> 
BRUNER  et  ux.  v.  COBB  et  oLf 
(Sapreme  Coart  of  Oklahoma.  Feb.  11, 1&18.) 

(Si/Uaitu  &y  tka  Oomi.) 

1.  Deeds  (f  70*>— VAunirr— iHAOHiUAOTor 

GONBIDS&AnON. 

Ordinarily  mere  inadequacy  of  considera- 
ttoD  is  not  sufficient  groood,  In  itself,  to  joa- 
tify  a  court  in  caoceluig  a  deed,  yet  when  the 
ioadeqaacy  is  so  gross  as  to  amoant  to  fraud, 
or  in  the  absence  of  other  arcnmataoces  to 
shock  the  conscience,  and  famish  satisfactory 
and  ded^ve  evidence  of  frand,  it  will  be  suffi- 
dent  ground  for  canceling  a  conveyance  or 
contract  either  executed  or  executory.  Tbe 
rule  beinc  based  upon  the  theory  that  frand, 
and  not  Inadequacy  of  price,  is  tbe  sole  rea- 
son for  the  Interposition  of  equity. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  16&-182:  Dec.  Dig.  1  70.*] 

2.  DEEDS  (i  70*)  —  FBAUD  — IHADEQUAOT  OS 
CONSIDEBATIOK— EVIDEIIOE. 

Whenever  it  appears  that  the  parties  to  a 
trade  Iiave  knowingly  and  deliberately  fixed 
upon  any  price,  however  great  or  however 
small,  tbere  is  no  occasion  nor  reason  for  in- 
terference by  courta,  for  owners  have  a  right 
to  sell  proper^  for'  what  they  please;  but 
where  there  is  no  evidence  of  such  knowledge, 
intention,  or  deUberatl(ni  by  the  parties  the 
disproportion  between  the  value  n  the  sub- 
ject-matter and  the  price  may  be  so  great  as 
to  warrant  the  court  In  infenlng  Uierefroni 
the  fact  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Deeds.  Cut 
Dig,  i§  165-182;  Dec  Dig.  |  70.*] 


Isple  ana  section  NUUBBR  la  Dee.  Dig.  ft  Am.  Dig.  Kej-No.  Seitas  ft  Rep'r  Index«> 
t  Rehearing  denied  AprU  6,  ins. 
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S.  DCEDB    (I    211*)  —  SurFlOlEMCT    OF  EVI- 
DENCE, 

Milton  Bniner,  and  Katie,  his  wife,  were 
ignorant  Creek  treedmeD.  Bfilton  owned  a  cer- 
tain 40-acre  tract  which  he  was  desirous  of 
selling.  Katie  owned  an  allotment  of  160 
acres,  worth  from  $2,400  to  (4,000.  C,  de- 
siring to  purchase  land,  through  his  agent,  P., 
entered  into  negotiations  with  Milton  to  pur- 
chase the  40-acre  tract,  agreeing  to  gire  him 
$150  cash  and  a  good  note  for  the  balance. 
The  deed  was  drawn  and  scknowledged  before 
P.,  who  was  a  notary  public,  and  which,  after 
acknowledgment  by  Milton  and  his  wife,  prov- 
ed to  be  a  conveyance  for  E^tie's  allotment, 
instead  of  Milton's  40-acre  tract  Both  Milton 
and  his  testifr  positively  that  they  sold 
the  40-acre  tract,  and  never  at  any  time  sold, 
or  intended  to  sell,  E^tie's  allotment.  Held, 
that  the  inadequacy  of  consideration,  under  the 
rule  announced  In  the  preceding  paragraph  of 
this  syllabus,  together  with  the  other  cumula- 
tive Incidents  and  drcumstances  detailed  in  the 
record,  amounts  to  such  coustructive  fraud  as 
to  require  a  cancellation  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  If  637-647;  Dec.  Dig.  8  211;*  Cancella- 
tfoQ  01  iDstraments,  Cent  Dig.  {  102.} 

4.  Indians  (|  15*)— Poweb  to  Alienate 
Land. 

A  Greek  freedman  nnder  18  years  of  age, 
although  a  married  woman,  cannot  make  a  val' 
id  conveyance  of  her  allotment,  except  under 
the  direction  of  the  county  court;  and  a  deed 
mode  without  audi  authorfty  is  void. 

[Ed.  Note.r-For  other  caies;  see  Indians, 
Cent  IMg.  H  17.  29,  84,  87-44;  Dec.  Dig.  % 
IP.*] 

CommlsBloners'.  Opinion,  Division  No.  1. 
Error  from  District  Court,  Seminole  County; 
Robert  M.  Rainey,  Judge. 

Action  by  Milton  Bruner  and  Katie  Bruner 
against  T,  S.  Cobb  and  another  to  cancel  a 
deed-  From  judgment  for  defendant^  plaln- 
tUfs  bring  error.  Reversed  and  remanded. 

On  October  14,  1912,  a  motion  to  dismiss 
the  aroeal  herein  was  sustained,  on  the' 
ground  that  the  alleged  errors  of  the  trial 
court  required  the  examination  and  considera- 
tion of  the  evidence  Introduced  at  the  trial, 
and  that,  the  referee,  before  whom  the  cause 
was  tried,  not  having  certified  the  evidence 
to  the  court,  and  no  bill  of  exceptions  having 
been  allowed,  this  court  could  not  consider 
the  alleged  errors  relied  upon  by  plaintiff  in 
error.  This  defect  In  the  record  was  strenu- 
ously insisted  upon  by  defendants  in  error  In 
their  brief,  and  was  not  denied  la  any  man- 
ner by  plaintiffs  In  error  until  after  the  order 
of  dismissal  had  been  entered  and  a  petition 
for  rehearing  had  been  filed  and  oral  argu- 
ment had  thereon,  wbereupou  a  certain 
agreement  between  counsel  at  the  trial 
(which  was  embodied  In  the  record)  was, 
for  the  first  time,  called  to  the  attention  of 
the  court  by  counsel  for  plalntifiCs  In  error. 
The  consideration  given  by  the  court  to  this 
agreement  resulted  In  the  granting  of  the 
petition  for  rehearing,  and  the  former  opin- 
ion, dismissing  the  appeal,  Is  hereby  recalled 
and  set  aside  and  the  appeal  rdnstated,  and 
the  cause  will  now  be  considered  on  Its  mer- 
its 


Taylor,  Proeitt  &  Bnlggs,  of  Oklahoma 
City,  and  J.  A.  Baker,  of  Wewoka,  for  plaln- 
tieCs  in  error.  Crump  ft  Fowler,  of  Wewoka, 
for  defendants  In  error. 

ROBEBTSOX,  a  (after  stating  the  facts 
as  above),  mils  Is  an  action  hy  Milton  Brun- 
er and  l^tle  Bruner,  his  wife,  to  cancel  and 
set  afdde  a  certain  warranty  deed  made  by 
them  on  February  23,  1909,  to  T.  S.  Cobb 
for  80  acres  of  land  in  Seminole,  and  80 
acres  of  land  in  Okfn^ee  county.  Cobb 
three  days  later  sold  the  land  to  James  E. 
Foreman,  who  Is  joined  as  a  party  defend- 
ant, but  Cobb  alone  defends;  Foreman  rest- 
ing his  title  on  Cobb's  deed,  which  is  good  a 
the  deed  to  Cobb  from  the  Bruners  is  valid. 
The  Bruners,  who  are  husband  and  wife, 
are  Creek  freedmen,  and  the  land  in  otm- 
troversy  is  the  allotment  of  Katie  Bruner. 
Plaintiffs  in  error  rely  for  reversal  of  the 
judgment  appealed  from  on  four  separate 
assignments  of  «ror,  viz.:  First  Inadequacy 
of  price.  Second.  The  deed  was  takai  and 
acknowledged  by  the  grantee's  agent,  and  is 
therefore  void.  Third.  Deception  and  fraud 
in  obtaining  the  signatures  of  plaintiffs  to 
said  deed.  Fourth.  Katie  Bruner,  at  the 
time  of  executing  said  deed,  was  undw  the 
age  of  18  years,  and  any  deed  made  by  her 
while  a  minor  was  absolutd.y  void. 

It  will  be  unnecessary  to  give  separate  con- 
sideration to  the  assignments  above  ennmer- 
iated,  for  that  the  reasons  advanced  in  be- 
half of  each  are  so  closely  related  one  to 
the  other  aa  to  be,  In  a  measure,  applicable 
to  all;  In  other  words,  fraud  and  deceit 
being  the  gist  of  the  complaint  of  plalntilfs 
In  error,  we  will  treat  the  assignments  of 
error  as  above  enumerated  merely  as  sub- 
divisions of  one  general  charge  of  fraud, 
and  win  give  to  each  subdivision  of  such 
charge  such  consideration  as  it  merita 

It  appears  from  the  record  that  these 
plaintifTs  in  error,  at  the  time  this  deed  was 
taken,  were  ignorant  n^oes,  the  wife,  es- 
pecially, being  a  mere  girl,  wholly  devoid  of 
business  experience,  and  possessed  of  no 
Judgment  or  knowledge  of  business  affairs. 
The  husband  owned  a  certain  40-acre  tract, 
which  he  was  desirous  of  selling,  and  with 
that  intention  approached  Qeorge  B.  Paine, 
who  was  a  notary  public  and  justice  of  the 
peace  at  Wewoka,  in  Seminole  county,  and 
who,  from  his  own  testimony,  was  acting 
as  the  agent  of  Cobb,  who  at  the  time  was 
county  Judge  of  Seminole  county.  Milton 
Bruner  told  Paine  that  he  wanted  $300  for 
hla  40-acre  tract  Paine,  as  agent  for  Oobb, 
finally  agreed  to  give  him  $300  for  it, 
one-half  cash,  the  balance  to  be  secured  by 
good  note.  This  conversation  took  place  In 
the  Campbell  abstract  office  at  Wewoka  on 
February  23,  1900.  Katie  Bruner  was  not 
present  at  the  time  the  deal  was  made,  but 
was  sent  for  by  Paine  to  sign  the  deed  with 
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ber  busbaud.  Both  MHt<m  and  Katie  swear 
positively  tbat  they  sold  MUtrai's  40-acre 
tract  to  Paine  for  C!obb,  and  that  they  did 
not  hare  one  word  of  conv^rsatloa  with  him 
or  any  tme  else  CDnceming  Katie's  oUotment; 
tbat  they  bad  do  Intention  of  selling  it,  bat 
supposed  almtys  tbat  the  deed  th«y  signed 
was  for  Milton's  40-acre  tract.  Paine  paid 
Milton  f  150  In  cash  and  gave  him  In  addi- 
tton  a  'memorandum,  signed  by  himself,  to 
tbe  effiect  tbat  they  bad  coming  to  them  a 
defened  payment  flOO  on  tbe  land  sold  by 
them.  This  munorandnm  did  not  describe 
tbe  land  In  any  way,  nor  did  It  bear  any 
interest;  no  payor  was  named  therein,  and 
it  was  signed  by  Paine  alone^  without  any 
referaice  to  bis  caiwdty  as  agent  for  Cobb. 
Tbe  recOTd  affinnatiTely  diows  tbat  Katie 
Bnmer  did  not  receive  any  part  of  the  $160, 
or  derive  directly  or  Indirectly,  any  benefit 
tbereftnm.  CoW>,  at  tbe  triai,  olEered  to  pay 
tnto  court  tbe  balance  of  the  porchase  price, 
to  wit,  (160.  The  undisputed  testimony 
Oxosn  that  tbe  land  was  worth  all  the  way 
from  92,400  to  $4,000.  Tlie  record  also  shows 
that  the  entire  transaction  was  carried  on 
between  Milton  Bruuer  and  Paine;  Katie 
Broner  at  no  time  being  consulted  concern- 
ing the  trade. 

Flalntlffa  allcgB  that  as  soon  as  they  dia- 
covered  the  deception  practiced  npon  them 
tbej  tffoni^  snit  to  cancel  tbe  deed;  the 
record  showing  the  action  to  have  been  com- 
menced on  March  26,  1909,  the  deed  hsTing 
been  eocecuted  February  23, 1909.  Ordlnarity 
mete  luadeqaacy  of  consideratltm  Is  not  suffi- 
cient cause  to  justify  Intoferoic^by  a  court 
of  equity  in  a  case  of  rescission  vt  contract 
or  aimulmait  of  deed;  but  where,  as  In  the 
case  at  bar,  tbe  considwatlon  i^ven  Is  so 
grossly  inadequate  as  to  ^locb  the  conscience 
and  force  one's  mind  to  the  Immediate  con- 
cinslon  that  tbe  deed  to  the  land  was  pro- 
eared  by  fraud  it  not  only  is  tbe  right  but 
the  positive  duty  of  a  court  to  Intwfere  and 
place  tbe  parties,  especially  the  Innocent 
and  Injured  one,  in  the  position  he  was 
in  before  tbe  transaction  occurred,  and  it  is 
a  matter  of  no  moment  whether  the  fraud 
was  occasioned  by  the  active,  deceitful  rep- 
res^tations,  connivance,  and  acts  of  him 
who  receives  tbe  benefits  of  the  fraudulent 
transaction,  or  whether  the  result  was 
reached  on  account  of  the  mental  incapacity 
and  want  of  business  ability  of  the  one  de- 
fraaded.  The  result  in  either  Instance  is 
the  same;  the  difference  in  the  moral  turpi- 
tude Involved  being  only  of  degree. 

Tbe  undisputed  testimony  in  this  case 
shows  that  Cobb  first  sent  one  Coodle  John- 
son (who,  from  the  record,  seems  to  be  a 
handy  sort  of  a  fellow  and  a  ready  witness), 
a  few  days  before  the  deed  involved  herein 
was  executed,  to  the  Bmners  to  procure  a 
deed  for  tbe  land;  tbat  Cobb  gave  Johnson 
$100  wltb  which  to  purchase  the  same;  tliat 
Johneon  offered  Katie  $76  tot  a  deed,  but 


tliat  sbe  refused  to  take  It.  Three  or  four 
days  later  Paine,  at  Cobb's  suggestion,  put 
the  deal  tbrougb  with  Milton  Bnmer,  and 
gave  blm  $160  and  the  purported  dueblU, 
hereinbefore  mentioned,  and  which  was 
worthless  and  of  no  binding  effect  on  any* 
body.  This  is  all  tbat  Cobb  pretends  to  have 
givCT  for  the  160  acres,  although  the  deed 
importo  a  consld^-atlon  ot  $800.  None  of  the 
witnesses  valued  the  land  at  less  than  $2,400, 
and  there  Is  teetUnony  to  tbe  ^ect  tbat  it 
was  worth  $4,000;  $3,000  being  the  fair  avw^ 
^e  value  thereof. 

[1,2J  When  we  consider  all  the  facts  and 
circumstances  surrounding  this  transaction, 
the  official  position  h«ld  by  Cobb,  and  his 
standing  in  the  community,  his  snperlw 
int^tgenoe  and  official  Influence^  the  fact 
that  he  was  deslroos  of  ^x>curing  this  land, 
and  had  made  other  attonpts  to  secure  a  deed 
thereto,  the  further  fact  that  Paine,  a  justice 
of  the  peace  and  the  notary  who  took  the 
acknowledgment  to  the  deed,  and  who  was 
Cobb's  agent,  oiglneered  the  deal  and  paid 
the  money  and  executed  the  so-called  due- 
bill,  which,  according  to  tbe  unctmtradicted 
erSd^ice,  was  to  have  beai  a  good  note,  but 
which,  as  we  have  seen,  vaa  a  worthless 
piece  of  papa,  not  l)lnding  on  any  one,  uid 
the  further  fact  that  tbe  Bronen  belonged 
to  ah  inferlw  race,  were  ignorant  and'  U* 
literate,  possessed  of  no  knowledge  or  ex- 
perience in  sudi  matters,  to  say  nottiliq;  of 
tl^  contentl<m  that  tbey  had  In  mind  only 
Qift  sale  of  Miltoi^s  404ere  tract,  and  not  the 
allotment  <tf  Katiov  we  are  forced  to  the  con- 
dni^n  tbat  the  consideration  glren  fi>r  the 
land  was  so  grossly  inadequate  as  to  amoimt 
to  constructive  fraud,  and  of  such  cbaract» 
and  degree  as  to  require  the  Cancellation 
of  tbe  deed.  We  mlj^t  content  oorselTes 
by  sayli«,  and  the  record  would  ftaUy  war- 
rant such  conclusion,  that  the  inadequacy  of 
the  consideration,  of  Itself,  free  from  any 
other  fact  or  drcnmstance.  Is  sufficient  to 
constltnte  constructive  fraud  of  sadh  magni- 
tude as  to  require  tbe  cancellation  of  the  con- 
veyance; but  In  tbls  case  we  are  not'requlred 
to  base  our  judgment  upon  this  lone  concla- 
sion,  for  the  record  la  full  of  other  Inequit- 
able ftcts  and  circumstances  that,  to  our 
mind,  are  so  cumulative  in  their  character 
and  corroborative  of  the  above  conclusion 
as  to  leave  no  room  for  doubt  In  the  mind  of 
any  fair-minded  man. 

In  volume  2,  Pomeroy'a  Equity  Jtirlsprn- 
dence  (section  926  et  seq.),  this  subject  is 
treated  In  an  able  and  exhaustlre  manner, 
and  the  general  rule  there  laid  down  for 
cases  of  this  sort  se«ns  to  be  that,  while 
mere  Inadequacy  of  consideration  Is  not  suf- 
ficient ground,  in  Itself,  for  refusing  tbe  rem- 
edy of  specific  performance,  yet  when  the 
inadequacy  is  so  groes  as  to  amount  to 
fraud,  or  in  the  abaen(»  of  other  circum- 
stances to  shock  the  conscience  and  furnish 
satisfactory  and  decisive  evidence  of  fraud. 
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It  will  be  a  sufficient  groand  for  canceling  a 
couTeyance  or  contract,  eltber  executed  or 
executory.  Section  927.  Tills  rule  Is  based 
upon  the  theory  that  fraud,  and  not  Inade- 
quacy of  price,  is  the  sole  and  only  reason 
for  the  Interposition  of  equity.  In  ttie  note 
to  this  section  in  the  treatise  above  referred 
to.  It  la  said:  "The  rule  had  Its  origin  at  a 
time  when  fraud  was  generally  Inferred  by 
presumptions  of  law,  and  often  by  conclusive 
presumptions.  In  the  present  condition  of 
the  law  on  the  subject  of  fraud,  this  mode 
of  formnlating  the  rule  seems  to  be  erroneous. 
The  principle  is  now  almost  universally 
adopted  that  fraud  Is  a  /act  inferred,  like 
other  oonclnalons  of  fact,  ftom  the  evidence ; 
no  rule  of  law  can,  therefore,  be  laid  down 
as  to  the  amount  of  Inadequacy  necessary  to 
produce  the  resulting  fraud.  Inadequacy  of 
consideration  may  be  evidence  of  fraud, 
all^t  or  powerful,  according  to  its  amount 
and  other  circumstances.  When  It  Is  satis- 
factory and  decisive  evidence,  when  from 
the  proof  of  Inadequacy  the  court  or  Jury 
are  convinced  that  fraud  as  a  fact  did  exist, 
then  the  r^ef  is  granted.  Instead,  therefore, 
of  r^>eating  thd  usual  fwmula  which  has 
been  handed  down  for  g«i«ratioiu,  that  tbe 
Inadequacy  must  be  conclusive  evidence  of 
fraud,  I  have  said  In  the  text  that  it  must  be 
satisfactory  and  decisive  evidence;  the  for- 
mer mode  represented  fraud  as  the  result  of 
a  conclusive  legal  presumption ;  the  latter 
treats  it  as  a  conduslon  of  fact  drawn  from 
the  evidence,  and  is  therefore  In  i)erfect 
harmony  with  the  theory  which  now  prevails 
in  most.  If  not  all,  of  the  states.  The  follow- 
ing seems  to  be  the  true  rationale  of 'the 
doctrines  concerning  Inadequacy  of  prlcew 
Whenever  it  appears  that  the  parties  have 
knowingly  and  d^betately  fixed  upon  any 
V^ce,  however  great,  or  however  small,  there 
Is  no  occasion  nor  reason  for  Interference  by 
courts;  for  owners  have  a  right  to  sell  prop- 
erty for  what  thcQr  please  and  buyers  have 
a  right  to  pay  what  they  please.  See  Harris 
T.  Tyson,  24  Fa.  847,  360,  64  Am.  Dec  661 ; 
Davidson  T.  Little^  22  Fa.  24B,  247,  60  Am. 
Dec;  81.  But  where  there  Is  no  evidence 
of  sndi  knowledge  Intoitlon,  or  dellbKatlon 
by  tbe  parties,  the  dlspn^rtlon  betweoi  tbe 
value  of  the  subject-matter  and  the  price 
may  be  so  great  as  to  warrant  the  court  In 
Inferring  tborefrom  the  fact  of  frand.  Smeti 
a  gross  Inadequacy  or  disiwoportion  will  call 
tor  explanation,  and  will  shift  the  burden 
of  proof  upon  tbe  party  seeking  to  enforce 
the  contract,  and  will  r«iuire  talm  to  show 
afflrmatively  Uiat  the  price  was  tbe  result  of 
a  deliberate  and  intentional  action  by  the 
parties;  and  If  the  facts  do  prove  such  ac- 
tion! tbe  fact  of  fraud  will  be  more  readily 
and  clearly  Inferred." 

[S]  OrdinarUy.  if  there  Is  nothing  but  mere 
Inadequacy  of  (ionsideratlon,  the  case  must 
be  extreme  In  order  to  call  for  the  inter- 
position of  equity.  Tolome  8,  Fomeroy'a  £q. 


Jur.  par.  928.  As  was  said  abov^  we  would 
b-s  fully  Justified  in  holding  that  the  con- 
sideration given  in  this  case,  to  wit,  tlSO 
cash  and  a  worthless  duebill,  for  land  worth 
$3,000  would  bring  the  case  clearly  within 
the  rule  hereinabove  referred  to ;  but  we 
are  not  required  to  base  our  conclusion  on 
this  one  item  alone.  The  whole  transaction 
is  BO  intimately  and  completely  charged  with 
other  inequitable  Instances,  Incidents,  and 
circumstances  as  to  absolutely  preclude  aD>- 
other  conclusion  in  the  minds  of  honest  men. 
Thus  the  record  shows  that  Paine,  the  notary 
public  who  drew  the  deed,  and  who  took  the 
acknowledgment  of  the  grantors,  was  Cobb's 
agent  for  the  purpose  of  purchasing  the  land; 
that  he  opened  negotiations  leading  up  to 
the  execution  and  delivery  of  tbe  deed  with 
MUton  Bniner,  who  t^tlfles  [msltively  that 
he  never  talked  with  Paine  about  selling 
Katie's  allotment;  that  after  the  deed  had 
been  drawn  and  the  trade  made  he  (Paine) 
sent  Milton  to  get  Katie,  who  was  at  the 
company  store  In  another  part  of  town,  in 
order  that  she  mi^t  sign  it ;  that  he  caused 
Milton  to  sign  tbe  deed  first,  and  Katie  to 
sign  after  blm ;  that  he  pald<  the  money  to 
Milton,  and  not  to  Katie ;  that  Sanders  San- 
cbo  was  sent  to  the  Bruners  and  talked  with 
them  of  and  concerning  tbe  sale  of  Milton's 
land  and  not  Katie's  allotment  The  fact 
that  Milton  did  not  know  the  description  of 
the  land  by  number,  but  relied  upon  Paine 
to  examine  the  map  and  secure  ther^nm 
the  proper  description  is  also  a  circumstance 
worthy  of  note.  The  uncontradicted  evi- 
dence thatfthe  land  was  worth  not  less  than 
$2,400,  and  from  that  to  $4,000;  tbe  fact  that 
the  parties  were  not  of  kin,  and  there  was 
no  intoit  on  the  part  of  the  Bmners  to  be- 
stow on  Cobb  any  bounty  or  gift— these  and 
many  other  circumstances,  to  our  mlnd^ 
bring  this  case  clearly  vrfthln  ttie  role  above 
referred  to  and  require  the  cancellation  <tf 
the  deeds  complained  of  In  tiie  petition  of 
plalntUTs  In  error.  Aside  from  all  this,  the 
evidence  clearly  shows  that  Katie,  at  tbe 
time  she  executed  the  deed,  was  under  the 
age  of  18  years,  and  therefore  Incapable  of 
conveying  her  allotment  There  Is  much  pos- 
itive and  competmt  testimony  In  the  record 
to  the  effect  that  she  was  under  18  years  of 
age,  and  not  a  single  word  of  competent  evi- 
dence tJiat  she  was  ovor  that  age  Coody 
Johnson  (Oobb's  man  Friday)  testified  that 
when  he  went  to  the  Bruners  and  negotiated 
a  sale  of  the  laud  he  offered  them  only  |75 
of  tbe  $160  which  Oobb  instructed  him  to 
give,  for  the  reason  that  he  wanted  to  wait 
a  few  days  to  get  a  census  card  from  the 
Dawes  Commission,  in  order  to  ascertain  Ka- 
tie's age  (Becord,  p.  S2),  and  yet  (on  page 
44  of  the  record)  he  testified  that  he  had 
known  her  for  16  years,  and  that  she  was 
6  or  6  years  old  when  he  first  saw  and  knew 
her.  It  Is  on  testimony  such  as  this  that 
the  referee  held  that  she  was  over  18  years 
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of  age,  notwlthatanding  Uie  positive  tesUmo- 
ny  of  Katl«*B  mother,  her  stepfather,  and 
herself  that  she  was  born  on  March  11, 1891. 
Ordinarily,  where  there  Is  a  conflict  in  the 
testimony  on  any  material  fact,  the  finding 
of  a  referee  will  not  be  disturbed,  If  there 
is  any  testimony  reasonably  tending  to  sup- 
port the  same.  We  do  not  think  there  Is  any 
testimony  in  the  record  reasonably  tending 
to  support  the  finding,  and  we  conclude  that 
Katie  Bmner  was  not  18  years  of  age  on 
February  23,  1909,  the  day  the  deed  was 
signed,  and  that  therefore  the  same  is  void 
on  that  account.  This  question  has  been 
settled  in  this  state  by  the  decision  in  Jeffer- 
son  T.  Winkler,  28  Okl.  653,  110  Pac.  755. 
See,  also,  to  the  same  effect.  Gill  t.  Stigger- 
*ty,  32  Okl.  407,  122  Pac.  641. 

[4]  Katie  Bmner,  being  a  Creek  freedman 
under  18  years  of  age,  could  not  make  a 
valid  conveyance  on  the  date  the  deed  here- 
in complained  of  was  executed,  and,  the  sale 
not  baring  been  made  under  the  direction  of 
the  county  court,  the  deed  Is  therefore  nec- 
essarily TOld. 

Tills  last  conclusion  is  not  only  corrobora- 
tive evidence  of  the  fraudulent  intent  of 
Cobb  in  the  premises,  but.  In  Itself,  Is  proof 
conclusive  of  the  invalidity  of  the  deed.  It 
therefore  becomes  the  plain  doty  of  this 
court  to  give  to  these  plaintiffs  In  error  the 
relief  which  they  are  clearly  entitled  to, 
but  which  was  denied  them  by  the  referee 
and  the  trial  court.  It  seems  to  be  a  com- 
mon practice  In  the  part  of  the  state  from 
which  tills  case  comes  for  unscrupulous  and 
designing  men  to  prey  upon  the  ignorant  and 
defenseless,  and  in  many  instances  the  help- 
less Indians  and'  freedmen.  These  unfortu- 
nate classes  bave  our  undivided  sympathy, 
for,  with  an  intelligent  and  scheming  white 
man,  they  have  an  unequal  chance,  even  at 
the  best;  but  when  to  this  unequal  chance 
is  added  the  dishonesty  of  public  officials,  on 
whom  these  simple  people  have  a  right  to 
rely  implicitly  for  fair  dealing  and  protec- 
tion, and  the  dupUdty  and  treachery  of  those 
of  their  own  kith  and  kin,  it  is  next  to  im- 
possible to  prevent  them  from  being  most 
shamefully  mistreated  and  robbed.  Ignorant 
freedmen  Cnegroes),  such  as  plalntlfls  in  er- 
ror, have  a  right  to  rely  upon  honesty  of 
purpose  and  fiUr  dealing  at  the  hands  of 
white  men,  and  this  Is  doubly  true  as  to 
those  who  hold  official  positions  of  trust  and 
bonor;  they  have  been  taught  to  depmd 
upon  the  snpalor  Intelligence  and  Integrity 
of  the  white  race ;  and  while  the  law  recog- 
nizes no  distinction  of  race  or  color,  and  is 
not,  senerally  speaking  the  guardian  of  the 
ignorant,  yet  It  will  at  all  times,  especially 
In  ancta  cases  as  the  one  at  bar,  throw  its 
protecting  arms  about  the  weak  and  defend 
tbelr  rights  against  ttie  wicked  designs  of 
the  strong  when  the  object  of  these  designs 
Is  to  take  an  unfair  and  undue  advantage  of 


tbelr  weakness  and  ignorance.  We  fed  that 
the  facts  detailed  In  the  record  In  tbe  in- 
stant case  are  sncb  as  to  demand  at  our 
bauds  the  relief  prayed  for  by  plalntlfls  In 
error.  We  cannot  ttilnk  that  the  motive 
which  prompted  the  giving  of  |150  cash  and 
the  worthless  dueblll  to  Milton  and  Katie 
Bruner  for  160  acres  of  land  worth  $3,000 
(even  if  defendants*  stoiy  be  true)  Is  of  such 
character  as  ■  will  appeal  very  strongly  to 
honest  men;  and  when  ^re  take  Into  consid- 
eration the  probablUt?  of  the  truthfulness  of 
Bruners'  story,  to  the  ^ect  that  they  sold 
only  Milton's  40-acre  tract,  and  not  the  al- 
lotment of  Katie,  words  fall  us  in  adequate 
denunciation  of  the  acts  of  these  persons 
who  are  responsible  for  the  present  condi- 
tion. Katie,  not  having  received  any  of  the 
consideration,  Is  not  required  to  return  the 
same,  or  any  part  thereof.  GUI  et  al.  v. 
Uaj^ty,  supra,  and  cases  therein  dted. 

Raving  reached  these  conclusions,  it  there- 
fore necessarily  follows  that  the  judgment  of 
the  district  court  of  Seminole  county  should 
be  reversed,  set  aside,  and  held  for  naught, 
and  the  cause  remanded  to  the  district  court 
of  Seminole  county,  with  Instructions  to  en- 
ter a  Judgment  canceling  and  setting  aside, 
fully  and  completely,  the  deed  executed  by 
Milton  Bmner  and  Katie  Bmner  to  T.  S. 
Ck>bb  on  February  23,  1909;  also  the  deed 
executed  to  J.  K.  Foreman  on  Febmary  27, 
1009,  by  T.  S.  Cobb  and  LUlian  Cobb,  as 
set  out  and  described  In  the  petition  of  plain- 
tlffa  in  error  in  the  court  below. 

PBB  OITBIAM.  Adopted  In  whole. 


(36  Okl.  m) 

CLEMENS  V.  ST.  LOUIS  &  S.  P.  R.  CO. 

(Supreme  Court  of  Oklahoma.   March  IS, 
1918,) 

(8pUahu$      the  Court.) 

1.  Kteueincs  (§  119*)  —  Puadiko  —  Cok- 

THIBUTOBT  NBOUOEnOB— ADMISSIONS. 

In  an  action  for  personal  injuries,  where 
defendant  denies  generally,  and  alleges  eon- 
tribntory  negligence,  tbe  latter  allegation  Is 
not  an  implied  admlssioB  of  negligence,  ren- 
dering proof  of  nedlgenee  unnecessary,  and 
limiting  tibe  Issues  to  that  of  contribntoiy  neg- 
ligence. 

[Ed.  Note.— For  other  casefl,  see  NegUgence, 
Cent  Dig.  Si  200-216;  Dec  Wg.  |  119.*) 

2.  Mabtbb  and  Sbsvaiit  (f  270*)— iHnmna 

TO  SBBVAUT— -EVIDBNOE. 

Where,  in  a  suit  for  personal  injuries 
tained  in  a  collision  by  plaintiirB  intestate 
whUe  an  enrineer  on  defendant's  train,  deceas- 
ed was  under  orders  to  run  from  G.  to  L., 
wliich  he  did,  and  while  mnnlDg,  nnder  slow 
Bpeed,  on  the  main  track  to  the  station  at  L. 
collided,  iu  a  dense  fog,  with  a  switch  engine 
making  op  another  train  due  to  leave  an  hour 
and  a  half  before,  Acid,  the  ^eafings  rating 
the  issue,  that  it  was  error  for  the  court  t» 
exclude  testimony  offered  to  prove  a  customr  to: 
effect^  that  the  rule  requiring  deceased  to  take 
the  side  track  nnder  aaid  order  tmA  been  aban- 
doned by  being  habitually  disobeyed  and  dis- 
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regarded  1^  Iilm  irttli  kno«ledf«  of  the  defeod- 
ont 

[Ed.  Note.— For  other  cum,  lee  Master  and 
Servant,  Cent.  Dig.  H  91S-^,  932;  De&  Dig. 
I  270  •! 

Error  from  District  Court,  Oklahoma 
County;  S.  H.  Russell,  Judge. 

Action  by  f]llzabeth  Clemens  against  the 
St  Louis  &  San  Francisco  Railroad  Com- 
pany. Judgm«it  for  ditfendantf  and  jdaintlff 
bring?  error.  ReversedL 

W.  L.  McCann  and  A.  T.  Earley.  both  ot 
Oklahoma  City,  for  plaintiff  in  error.  W.  F. 
E>7an8,  of  St.-  Louis,  Mo.,  and  B,  A.  Klein- 
Schmidt,  of  Oklahoma  City,  tm  defoidant 
in  error. 

TURNER,  a  J.  This  is  an  action  In  dam- 
ages for  personal  injuries,  brought  by  plain- 
tiff in  error,  aa  the  widow  of  James  W. 
Clemens,  against  the  defendant  in  error  in 
the  district  court  of  Oklahoma  comity. 

The  petition  substantially  states  that  on 
January  14,  1907,  deceased,  -while  in  the  em- 
ploy of  defendant  as  an  engineer  on  extra 
No.  340,  started  with  his  train,  consisting  of 
an  engine  and  11  cars,  from  Cache  to  FL 
Sill,  by  way  6t  Lawtou,  where  the  same  was 
due  to  arrive  each  day  at  8:30  a.  m.,  and 
where  It  was  customary  and  In  conformity 
to  defendant's  orders  to  approach  the  station 
on  the  main  line,  for  the  purpose  of  .re- 
ceiving orders  to  proceed;  that  on  said  morn- 
ing a  tfain,  known  as  local  No.  475,  was 
making  up  at  lAWton  to  go  west  through 
Caclie  to  Quanah,  Tex.;  that  when  said 
extra  No.  340  arrived  at  the  west  switch  at 
the  head  of  the  passing  track  at  Lawton 
It  was  defendant's  duty  to  have  the  main 
track  clear ;  that  It  failed  so  to  do,  but  neg- 
ligently permitted  train  No.  475  to  operate 
on  the  main  line  between  said  switch  and  the 
station  without  notice  to  train  No.  340,  and  as 
a  result,  while  aK>roactiing  under  full  control 
said  station  on  said  day,  the  engine  attached 
to  said  extra  No.  340  was  struts  by  the 
engine  of  No.  476,  which,  owing  to  a  dense 
fog,  deceased  could  not  see  In  time  to  avert 
a  collision,  and  he  was  thrown  from  his  cab 
and  fatally  injured.  For  answer,  after  a 
general  dcsilal,  defendant  allied  that  de- 
ceased was  guilty  of  contributory  negligence, 
In  that  It  was  his  duty,  as  a  matter  of  rea- 
sonable precaatlott,  and  according,  not  only 
to  the  custom,  but  the  rales  and  r^lattons 
ot  the  company  then  in  force,  to  approach 
t3ie  yards  and'  terminals  at  that  place  cau- 
tiously, with  his  Engine  under  full  control, 
and  to  look  out  for  other  trains  in  the  yards 
as  he  approached  with  his  train,  and  not 
to  proceed  beyond  the  Junction  ot  the  passing 
tra<^  until  so  wd^red,  but  tfl  side-track  his 
train  thereon;  all  of  which,  It  is  alleged, 
he  did  not  do,  bnt  ai^proacbed  with  his  engine 
not  under  full  control,  and  did  not  take  the 
side  track,  bnt  went  down  the  main  track 


without  orders  so  to  do,  and  without  ke^ng 
the  proper  lookout,  In  consequence  ot  which 
the  collision  occurred.  The  answer  spedflcai- 
]y  ienlea  that  deceased  was  obeying  the 
orders,  roles,  and  regulations  of  the  company 
at  the  time  of  the  Injury,  but  charges  that 
the  same  was  occasioned  by  his  dlBObedloice 
to  an  order,  which  reads: 

Form  31,  St  Louifl  *  San  Fruidsco  BailriMid  Con- 

Train  Order  No.  12. 
CuhB,  Jan.  14,  ISVr. 

To  C.  a  B.  Eng.  340  at  CuLa  StatlmL. 

X  Opr  K. 

Order  No.  8  U  annullod. 

Engine  340,  Barkalow,  will  run  extra. 

Cache  to  lAwton,  wittt  right  over  No.  tit. 

[Slsned]  J.  H.  J. 
Conductor  and  Bngloow  mnat  botk  hat*  oapT  of 

this  order. 
Repeated  at  7:41  a.  m. 

Conductor:  Barkalow.   Tndn:  BK.tM.   Hade:  Com- 
plete. 

Time:  7:0.  Opr.:  A.  II.  Booker. 

— and  which,  under  the  rules  of  the  company, 
it  says,  meant  that  No.  340  was  required  to  run 
as  an  extra  from  Cache  to  Lawton  prior 
to  the  departure  of  train  No.  475,  and  that, 
said  No.  340  being  Inferior  In  class  to  the 
former,  and  Its  engine  baring  the  right  to 
switch  anywhere  in  the  yards,  it  was  the 
duty  of  deceased  to  side-track  his  train  on 
the  passing  track  and  keep  out  of  way  of 
trains  in  the  yards,  and  that  the  right  of 
way  of  train  No.  340  expired  under  said 
order  when  said  passing  track  was  reached. 
Defendant  filed  c(^y  of  said  rules,  regulations, 
and  order,  and  alleged  that  the  same  were 
or  could  have  been  known  to  deceased  by  the 
exercise  of  due  care,  and  asked  to  be  dis- 
dtiarged,  with  its.  cost.  For^reply,  after  a 
general  denial,  plaintiff  specifically  denied 
the  existence  of  any  custom,  rule,  or  r^ula- 
tion.  In  force  at  the  time  of  the  injury,  re- 
quiring deceased  to  ai^roach  the  yards  or 
terminals  of  defendant  at  lAwtcm  cautious- 
ly and  with  his  engine  'under  control,  but 
averred  that  he  did  so.  Plaintiff  further 
denied  the  existence  of  any  custom,  rule,  or 
regulation  requiring  deceased  to  look  out  for 
trains  in  the  yard  at  that  point  as  he  ap- 
proached with,  his  train,  but  arerred  that  he 
did  BO,  but  on  account  of  the  fog  could  not 
see  the  collidli^r  engine  in  time  to  avoid  the 
Injury.  Plaintiff  further  denied  the  ex- 
istence of  any  custom,  mle,  or  r^ulation 
making  it  the  duty  of  deceased  not  to  pro- 
ceed beyond  the  Junction  of  the  passing  track 
until  so  ordered,  bat  to  side-track  Ub  train 
on  the  pawing  track,  and  averred  that  It  de- 
fendant had  any  such  custom,  mle,  or  reg- 
ntatlon  It  permitted  the  same  to  be,  and  the 
same  had  been,  abandoned  by  bebig  for  a 
long  time  prior  thereto  habitually  dlsob^^ 
and  disregarded,  with  the  full  knowledge  of 
defendant  Plaintiff  farther  averred  tiiat  by 
authority  of  the  orders  of  defendant,  and 
;  In  keeping  with  Its  reasonable  rules  aud 


•Por  other  sasei  see  utne  topic  «Dd  aecUon  NVM BBR  la  Dee.  Dig.  ft  Am.  Dig.  Key-No.  Scolee  ft  Bep'r  Indexc 


Digitized  by 


Google 


OfcL) 


ST.  CI^AIR  T. 


HUFNAOLB 


171 


tegalaiVtam  in  force  at  the  tbne,  ^ceased  bad 
the  rictat  to  imweed  as  he  did  on  tbe  main 
Une  to  the  dqjwt  at  Lafrton,  and  that  nicb 
had  been  tbe  cnBtom  for  a  long  time,  wltb  de^ 
f^idanfB  knowledge.  At  tbe  close  of  the 
testloMny  there  was  Judgment  rendered  and 
entered  for  defwdaut  punoant  to  a  T<Hr^ct 
directed  by  tbe  courts  on  the  ground  that  no 
negligence  was  abown,  and  plalntifl  brings 
the  case  here. 

[1  ]  Plalntifl  assigns  this  for  error,  becanse 
she  says  tbe  plea  of  contributory  negligence 
was  an  admission  of  negligence  by  defendant 
Not  so.  Such  a  plea  following  a  general 
denial  In  a  preceding  paragraph,  as  here, 
Is  not,  nnder  our  Code,  such  an  admission. 
29  Gyc.  S82;  6  PI.  &  Pr.  11  and  12. 
6  Current  Law,  768,  769,  says:  "While  a 
dffliial  of  negligrace  and  an  allegation  of 
sontribntory  negligence  are  Terbally  Incon- 
stotent,  th^  are  not  so  In  practice,  and  a 
dtfraidant  need  not  elect  between  tbe  two 
defenses;  nor  does  the  plea  of  contributory 
negligence,  when  properly  pleaded,  admit  the 
negligence  as  charged  in  tbe  petition." 

In  Geo.  Fowler,  etc.,  v.  Brooks,  70  Pac. 
600,1  the  syllabus  says:  "In  an  action  for 
personal  Injuries,  where  defendant  denies 
generally,  and  alleges  contributory  negU- 
gence,  the  latter  allegation  Is  not  an  implied 
admission  of  negligence,  rendering  proof  of 
n^llgence  unnecessary,  and  limiting  tbe  Is- 
sues to  that  of  contributory  negligence." 

[2]  The  undisputed  testimony  discloses 
Uiat  tbe  run  of  No.  840  was  made  from 
Cache  to  Law  ton  under  tbe  order  set  forth 
In  defendant's  answer;  that  under  tbe  rules 
of  tbe  company  Introduced  In  evidence  It 
meant  that  No.  340  was  required  to  run  as  an 
extra,  with  right  of  way  on  the  main  track 
from  Cache  to  Lawton  brfore  No.  475  left 
that  point,  and  there  take  tbe  passing  tracft 
and  keep  out  of  the  way  of  No.  475;  that 
said  order  and  rules  were  disobeyed  by  de- 
ceased, who,  after  whistling  at  tbe  whistling 
post  for  town,  upon  reaching  tbe  passing 
tract,  sought  to  continue  down  the  main 
trac*  up  to  the  station  at  a  speed  of  about 
six  miles  an  hour,  when  tbe  collision  occur- 
red in  a  fog  so  thick  that  engine  No.  475 
could  not  be  seen  in  time  to  avert  the  ac- 
cident Tbe  testimony  further  discloses  that 
No.  340  was  an  extra  train  loaded  with  bal- 
last, and  that  It  had  been  running  under 
8pe<^l  orders  for  several  days  between  those 
points. '  To  avoid  the  force  of  this  testimony. 
In  effect,  that  the  Injury  occurred  as  a  re- 
sult of  deceased's  violation  of  said  order  and 
the  rules  of  the  comiuiny,  ^Intlff,  pursuant 
to  ber  plea,  offered  to  prove  that  tbe  rule  re- 
quiring No.  340  to  t^  ttia  passing  track 
at  lAwton  bad,  wltb  the  Imowledge  of  de- 
fendant, been  so  habitually  violated  by  de- 


'  Reported  In  lull  la  the  PmIHc  Reporter;  re- 
psfled  M  a  mnumidam  daclilon  without  oplalon 
m  «  K«n.  8C1. 


ceased  as  to  amount  to  Its  abrogation,  and 
that  It  was  cnstomary  for  him  to  do  as  he 
did  on  tfalB  occasion,  which  was  to  continue 
on  tbe  main  track  np  to  tbe  station  and 
tbore  receive  his  ordns.  To  this  offer  the 
court  said:  "I  am  not=  going  to  let  any 
custom  In,  evea  If  tbls  witness  knows  It  that 
would  control  this  case  or  the  admissibility 
of  the  erltenoe,  in  view  ot  tbe  order  that  has 
be«i  jHToved  uid  admitted  to  be  in  force." 
Tho'^  Oa  court  erred,  tar  tbe  reascnt  tbat 
evidence  tending  to  prove  tbat  tbe  rule  re- 
lied on  has  been  nnlllfied  and  abandoned  by 
being  constantly  violated,  with  the  knowledge 
of  the  master,  is  admissible.  8  Am.  &  Bug. 
Ann.  Gasee»  note,  pp.  15,  1^  and  17,  and 
cases  dted.  If  such  were  tm^  It  was  negll- 
gHice  on  the  part  of  defendai^  to  dispatch 
this  extra  train  to  lAwton  wtthont  notifying 
train  No.  476,  switching  In  the  yards  at  that 
point  of  its  approach,  in  order  that  It  might 
keep  out  of  the  way,  or  without  nottfyli^ 
No.  340  that  train  No.  475,  scheduled  to 
leave  at  7  a.  m.,  or  an  bour  and  a  half  b^ 
fore  tbe  accident  had  not  yet  left  the  yards. 
In  McGraw  v.  T.  P.,  etc,  B.  B.,  00  La.  Ann. 
466,  23  South.  461,  69  Am.  St  Bep.  450,  It  Is 
said:  "It  is  ne^Igence  to  omit  to  notl^  the 
employte  who  are  dispatching  an  extra 
freight  train  by  night  that  the  track  Is  ob- 
structed at  a  yard  which  tbe  train  will 
reach  within  an  hour  after  starting,  and  also 
negligence  to  omit  to  notify  those  in  charge 
of  the  yard  that  the  train  Is  coming."  See, 
also,  1  Labatt  487;  Sheehan  t.  N.  7.,  etc.. 
By.  Co.,  91  N.  T.  332. 

Tbe  Judgment  of  the  trial  court  is  reTwaed. 
All  the  Justices  concur. 

(35  Okl.  SH) 
ST.  CLAIR  V.  HUFNAGLE  et  aL 
(Supreme  Court  of  Oklahoma.  Jan.  28,  1918.) 

(SvlMtui  by  tke  OewiJ 

Appkai.  Ann-EBBOB  ({  838*)— DiainaaAi.  or 

Petition. 

A  motion  for  a  new  trial  being  overmled 
on  February  11,  1911,  the  petition  in  error 
with  ease-made  attached  was  filed  with  the 
clerk  ot  this  court  on  February  18,  1912.  Held, 
that  this  court  has  no  jurisdiction  to  entertain 
same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor,  Cent  Dig.  {|  187»-1882,  a057t  Dec. 
Dig.  i83&*] 

Error  from  Comanche  Count7Gourt;  James 

H.  Wolverton,  Judg& 

Action  between  P.  Ia  St  Glair  and  August 
Hufnagle  and  another.  From  the  Judgment 
St  Glair  brings  error.  Dismissed. 

Chas.  G.  Black,  of  Lawtcn,  for  plalntifl  In 
error.  B.  J.  Bay,  ot  Lawton,  for  defendants 

in  error. 

WILLIAMS,  J.  Counsel  for  def^dant  In 
error  moves  to  dismiss  this  proceeding  tn 
error,  on  the  ground  that  "more  than  one 
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jear  elapsed  after  final  judgment  In  the 
trial  court  and  before  the  petition  in  error 
was  filed  in  the  Supreme  Court;  that  the 
motion  for  a  new  trial  was  orermled  in  the 
trial  conrt  on  the  11th  day  of  February, 
1911,  and  the  petition  in  error  was  filed  In 
the  Supreme  Court  on  the  13th  day  of  Feb- 
puar^,  1912.   •  • 

The  record  bears  out  the  contention  of  the 
defendant  in  error.  The  motion  to  dismiss 
l8  sustained.  Richardson  et  aL  t.  Beldle- 
man  et  aL,  126^  Pac.  SU,  81&  AU  the  Jus- 
tices ooDcnr. 

(36  Okl.  &06) 

VANSBLOUS  et  aL  T.  McCLELLAN. 
(Sapreme  Court  of  Oklahoma.  Feb.  U,  1913.) 

(BylUbut  5v  the  Oovrt.) 

Appeal  Attn  Bbbob  (|  ^*)  —  Dibhibbal— 
Brirfs. 

When  plaintiBf  in  error  in  bis  brief  failH  to 
comply  with  rule  25  of  this  court  (95  Pac  viii), 
his  appeal  may  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S  9093;  Dec  Dig.  S  75&*J 

Brror  trtaa  District  Court,  Kay  County; 
W.  M.  Bowles.  Judge. 

Action  by  John  F.  McClellan  against  Thom- 
as Yauselons  and  James  W.  Hamilton. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Dismissed. 

John  S.  Burger,  of  Blackwell,  for  plain- 
tiffs In  error.  D.  S.  Boae^  of  Blackwell,  for 

defendant  in  error. 

PER  CURIAM.  On  December  24,  1907, 
defendant  In  error,  John  F.  McClellan,  sued 
Thomas  Vanselous  and  James  Hamilton, 
plaintiffs  In  error,  In  the  district  court  of 
Kay  County,  In  ejectment  for  certain  lots 
described  in  his  petition.  There  was  trial 
and  Judgment  for  plaintiff,  and  when  a  sec- 
ond trial,  which  was  granted,  resulted  the 
same  way,  defendants  bring  the  case  here. 

But  we  cannot  pass  upon  the  merits  of 
this  cause,  but  must  dismiss  It  This  for 
the  reason  that,  owing  to  a  failure  of  plain- 
tiffs In  error  to  Cfmiply  with  rule  25  of  this 
court  (96  Pac  Till),  and  set  forUi  In  their 
brief  a  spedflcation  of  errors  complained  of, 
we  can  only  conjecture  what  Is  relied  upon 
to  reyerse  the  case. 

Cause  dismissed.  All  the  Justices  concur. 


(35  OU.  467) 

PAIN  et  aL  t.  WYLET  et  al. 
KSnpreme  Court  of  Oklahoma.   Feb.  11,  1918.) 

,  .  ,  (SvUahut  by  the  Oourt.) 

Appeal  aito  Ebbob  ($  511*)— DisuissAir- 

GASB-MaDE— SETTUGHKnT,' 

A  proceeding  in  error,  brought  to  this  court 
on  a  caae-made,  where  it  does  not  appear  from 
the  record  or  otherwise  that  the  defendant  was 
present,  either  personally  or  by  couoael,  at  the 
settlement,  or  that  notice  of  the  time  thereof 
was  served  or  waived,  or  what  amendments 


sunested.  If  any.  were  allowed  <a  £«allowedr 
will  be  dumlssed  on  motion  of  defendant  la 

error. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent.  Dig.  U  2810-2^1;  Dec  Dig.  | 
511.*1 

Error  from  District  Court,  Klngflsber 
County;  James  W.  Steen,  Judga 

Action  1»y  O.  S.  Fain  and  othws  against 
W.  R.  Wyl^  and  otiiers.  From  the  Jndg- 
meat,  Pain  and  others  bring  error.  Dis- 
missed. 

McKeerer,  Walker  &  Church,  of  Enid,  for 
plaintiffs  in  error.  W.  Moore,  of  Heinea- 
sey,  for  defendants  in  error. 

HAYES,  G.  J.  The  proceeding  In  error  In 
this  case  Is  prosecuted  by  petition  lu  error 
and  case-made.  It  does  not  appear  from  the 
record  or  otherwise  that  defendant  In  error 
was  present,  either  In  person  or  by  couns^, 
at  the  settlement  of  the  case-made,  or  that 
notice  of  the  time  and  place  of  settlement 
was  ever  served  upon  or  waived  1^  defend* 
ant  in  error,  or  whether  any  ameudmenta 
were  suggested,  and,  if  any  were  suggested, 
what  amendments  were  allowed  or  disal- 
lowed. 

Undw  this  condition  of  the  record,  the 
case-made  must  be  treated  as  a  nullity,  and 
the  cause  dismissed.  First  Nat  Baidc  of 
CoUInsTlUe  T.  Daniels,  26  OkL  888,  108  Pac 
748;  Cobb  &  Co.  et  al.  t.  Hancock,  SI  OlcL 
42,  119  Pac.  627;  Lister  et  aL  t.  WllUams, 
28  OkL  802.  U4  Pac  265.  AU  the  JustlCBi 
concur. 


(87  OU.  »TJ 

DE  GROAT  T.  FOOHT. 
(Supreme  Court  of  Oklahoma.   Jan.  T,  1913.) 

(Byltabiu  by  the  Court.) 

L  BiLU  AND  Notes  (|  166*)— Nonneooha- 
BLE  Note. 

A  clause  in  a  note  reading,  "The  indorsers, 
guarantors,  and  assignors  severally  waive  pre- 
sentment for  payment,  protest,  and  notice  of 
protest  thereof,  for  nonpayment  of  this  note, 
and  consent  that  time  of  payment  may  be  ex- 
tended without  notice,"  does  not  render  it 
nonnegotiable. 

[Ed.  Note— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  U  407-410;  Dec  Dig.  | 
161^*1 

2.  Bills  and  Notes  (I  155* )— Negotiable 
Note— "Fixed  ob  Detebminable  Time." 
Under  the  uniform  negotiable  instrument 
act,  an  inatrnment,  to  be  negotiable,  must  be 
payable  on  demand  or  at  a  fixed  or  determina- 
ble time,  and  a  fixed  or  determinable  time,  with- 
in the  meaning  of  that  act,  is  when  the  instm- 
ment  provides  for  a  fixed  period  after  datCL  on 
or  before  a  fixed  or  determinable  future  time, 
specified  therein,  or  on  or  at  a  fixed  time  after 
the  occurrence  of  a  specified  event  which  is 
certain  to  happen,  thoagh  the  time  of  happen- 
ing be  uncertain. 

[Ed.  Note.— For '  other  cases,  see  Billa  and 
Notes,  Cent  Dig.  407-410;  Dec.  Dig.  | 
155* 

For  other  definitions,  see  Words  and  Phraaas* 

VOL  3,  p.  2831.] 
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3.  PlIADINO  (I  349*)— JtTDOMKNT  ON  PUEAD- 

Where  a  petition  Blleges  defect!  in  the  ex- 
ecution of  a  note,  occasioned  by  mutual  mis- 
take of  the  partiea,  and  the  answer  admits  the 
defects,  it  Is  not  error  to.  render  judgment  on 
the  pleadings,  reforming  the  same. 

[Ed.  Note. — For  other  cases,  see  I^eading, 
Cent.  Dig.  H  1067-10e&;  Dec  Dig.  i  349.*] 

Commissioners'  Opinion,  DItIsIoh  No.  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;  George  W.  Clark,  Judge. 

Action  by  Ferd  Focht  against  Mrs.  Frank 
De  Groat  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

B.  H.  Towne,  of  Oklahoma  City,  for  plain- 
tiff In  error.  Everest,  Smith  &  Campbell, 
of  Oklahoma  City,  for  defendant  In  error. 

BOBERTSON,  C.  On  May  11,  1911,  Mrs. 
Frank  De  Groat,  plaintiff  In  error,  made, 
executed,  and  delivered  to  Mrs.  M.  A  Foster 
three  promissory  notes,  payable,  respective- 
ly, in  six,  seven,  and  eight  months  from  date ; 
It  Is  alibied  in  the  petition  that  by  mistake 
the  amount  for  which  the  first  note  was  giv- 
en, to  wit,  $50,  was  omitted,  and  no  definite 
sum  was  named,  and  plaintiff  prays  that  the 
same  be  reformed  and  the  proper  sum  insert- 
ed ;  the  other  notes  were  in  the  sum  of  $50 
each,  and  all,  save  as  to  the  time  they  tall 
due,  read  as  follows: 

"$50.00.  May  11,  1010.  7  months  after 
date,  for  value  received,  I,  we,  or  either  of 
m,  jolntiy  and  severally,  waiving  grace  and 
protest,  promise  to  pay  to  the  order  of  Mrs. 
M.  A  Foster,  at  the  Oklahoma  City,  fifty 
dollars,  with  Interest  at  the  rate  of  S  per 
cent:  per  annum,  payable  annually  until  paid. 
The  interest,  If  not  paid  annually,  to  be- 
come as  principal,  and  bear  the  same  rate  of 
Interest  The  indorsers,  guarantors,  and  as- 
stgnorB,  severally  waive  prestotment  for  pay- 
ment, protest  and  notice  of  ifrotest  thereof, 
for  nonpayment  of  this  note^  and  consent 
that  the  time  of  payment  may  be  extoided 
without  notlcew  Mrs.  Frank  De  Qroat. 

"Indorsed:  Pay  to  Ferd  Fodit  Mrs.  M. 
A.  Foster." 

The  pcUtlmi  farther  alleges  that  a  chattel 
mortgage,  on  certain  personal  prop«ty,  was 
given  to  secure  the  payment  of  the  notes; 
that  default  in  payment  has  been  made ;  and 
prays  for  the  reformation  of  the  first,  and 
for  Judgment  on  all  three,  notes,  and  for 
foredoBue  of  the  diattel  mortgage^  and 
other  proper  relief. 

The  answor  of  Mrs.  De  Croat  contains: 
First,  a  general  deidal,  and  In  addition  ad- 
mitted. "Being  indebted  to  said  Foster  in  the 
sum  of  91S0  evidraced  by  three  notes  for  fSO 
each,  doe,  respectively,  on  the  11th  day  of 
NoTembw,  and  December,  1910,  and  January, 
1911  ;**  and  further  alleges  tliat  she,  on  No- 
vember 7, 1910,  had  been  garnisheed  In  a  cer- 
tain cause  pending  In  the  Justice  of  the  peace 
court,  wherein  Holtzchue  Bros,  were  plain- 


tiffs, and  Mrs.  M.  A  Foster,  the  payee  named 
in  said  notes,  was  defendant,  and  that;  In 
pursuance  of  such  garnishment  proceedings, 
she  had  an^wered  to  the  effect  that  she  was 
indebted  to  said  payee  in  the  sum  of  $150 
for  the  three  notes  hereinbefore  mentioned, 
and  tliat,  by  virtue  of  said  answer,  the  jus- 
tice bad  ordered  her  to  pay  said  sum  Into 
court,  to  be  applied  to  the  payment  of  the 
plaiotifTa  Judgment  In  the  cause  pending  in 
the  Justice  of  the  peace  court.  She  further 
alleged  that  the  notes  were  nonnegotiable ; 
that  she  had  no  notice  of  their  transfer  from 
Mrs._  Foster  to  Focht;  that  Holtzchue  & 
Holtzchue  were  necessary  parties  defendant 
to  the  action ;  and  prayed  that  they  be 
brought  In  as  such,  and  that  she  be  awarded 
judgment  for  her  costa  Plaintiff  replied  by 
general  denial,  and  later  filed  a  motion  for 
Judgment  on  the  pleadings,  which,  coming  on 
to  be  heard,  was  sustained,  and  the  first 
note  was  reformed  as  prayed  for,  on  the  ad- 
missions of  defendant's  answer,  and  Judg- 
ment for  the  full  amount  was  entered,  and 
the  (battel  mortgage  ordered  foreclosed,  and 
for  costs.  Defendant  complains  of  said  or- 
der and  Judgment,  and  brings  error  to  re- 
verse the  same. 

[1]  The  first  assignment  of  error  raises  the 
question  of  the  negotiability  of  the  notes 
sued  on ;  and  plaintiff  In  error  contends  that 
the  clause  therein,  which  reads  as  follows, 
"The  indorsers,  guarantors,  and  assignors 
severally  •  •  •  consent  that  time  of  pay- 
ment may  be  extended  without  notice,"  de- 
stroys the  negotiability  of  said  notes,  and 
discusses  this  proposition,  in  an  interesting 
manner,  in  an  elaborate  brief.  In  which  the 
authorities  are  reviewed  at  length.  We  do 
not  feel,  howevw,  that  we  are  at  Uberty  to 
dwell  on  this  subject,  for  that  Mr.  Justice 
iCane,  In  Missouri-Lincoln  Trust  Co.  v.  Long, 
31  OkL  1,  120  Pac  29},  has  settled  the  Ques- 
tion against  the  contrition  of  connsd  tor 
plaintiff  In  error;  and  we  accept  the  (^a« 
Ion  in  that  case  as  the  law  in  this  state  on 
tliis  question.  We  are  not  nnmindfal  of  the 
fact  that  in  tlie  Lmg  Case,  supra,  the  note 
was  given  In  the  Indian  Territory  prior  to 
atat^ood,  and  before  the  uniform  n^Ua- 
Ue  instrumoit  act  was  passed;  but  we  do 
not  lose  Bight  of  the  fact  that  the  rale  of 
law  announced  in  that  case  would  and  should 
have  bera  precisely  the  same  had  the  note 
sued  on  been  f^veai  after  the  adoption  of  the 
uniform  negotiate  Instrumoit  law. 

[2]  Under  ttds  act,  an  instrnmoit,  to  be 
n^tlable.  must  be  payable  on  demand  or  at 
a  fixed  or  determinable  time,  and  a  fixed  or 
determinable  time,  within  the  meaning  of 
that  act,  la  when  the  Instrument  provides  for 
a  fixed  period  after  date,  or  on  or  before  a 
fixed  or  determinable  future  time,  specified 
therein,  or  on  or  at  a  fixed  time  after  the  oc- 
currence of  a  specified  event  which  is  certain 
to  happen,  though  the  time  of  happening  be 
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ascertain.    Oomp.  Laws  1009,  |i  443S,  4439. 

As  la  pointed  out  bj  counsel  for  defendant 
In  error  In  their  brief  that,  notwithstanding 
the  note  In  the  Long  Case,  supra,  was  given 
In  the  Indian  Terlrtory  before  statehood,  yet 
this  court,  in  determining  Its  n^tlablUty, 
followed  the  law  merchant  and  the  modem 
dedslouK  constmlng  the  same.  And  as  was 
said  In  UnlMi  Stock  Yards  Nat  Bank-  t. 
Bolan,  14  Idaho,  87,  98  Pac  SOS,  125  Am. 
St  Rep.  146:  "We  may  note  in  passing  that 
the  uniform  Instrument  law  Is  in  substance 
merely  a  codification  of  the  law  merchant  on 
the  subject"— and,  this  being  true.  It  neces- 
sarily follows  that  decisions  of  courts,  based 
on  the  law  merchant,  are  applicable  to,  and 
controlling  of,  the  questions  arising  under 
the  uniform  negotiable  Instrument  act 

The  opinions  in  the  cases  dted  In  Mlsson* 
ri-Llncoln  Trust  Co.  t.  Long,  supra,  by  Jus- 
tice Kane,  are  nearly  all  based  on  the  uni- 
form negotiable  instrument  act,  and  are  not 
only  highly  persuasive  In  their  reasoning, 
but,  as  we  view  it,  are  blndtog  on  us  as  au- 
thorities To  hold  otherwise  would  be  un- 
warranted, and  would  tend  to  defeat  the 
Tery  purpose  of  the  act  The  notes  being 
negotiable.  It  necessarily  follows  that  Holts- 
chue  Bros,  were  not  proper  parties,  Inas- 
much as  garnishment  proceedings  could  not 
be  based  on  them.  See  section  6725,  Comp. 
Laws  1009.  Ferd  Focht,  the  owner  of  the 
notes  at  the  time  the  suit  was  filed  and 
tried  in  the  Justice  of  the  peace  court,  was 
not  a  party  to  said  action,  and  Mrs.  De 
Groat  was  bound  to  have  knowledge  of  the 
negotiability  of  the  notes,  and  should  have 
protected  herself  by  proper  allegations  in 
her  garnishee  answer.  Focht  was  not  re- 
quired to  give  notice  of  the  transfer  of  the 
notes  to  him  by  Mrs.  Foster ;  neither  was  he 
required  to  take  notice  of  the  pendency  of 
the  action  and  the  garnishment  proce^dtngi 
In  the  justice  of  the  peace  court.  The  ad- 
mission of  plaintiff  in  esror,  in  her  answer 
In  the  trial  court  to  the  effect  that  "she 
promised  to  pay,  dx  months  after  date,  ^SO, 
with  Interest  at  8  per  cent,"  and  the  fur- 
ther admission  that  she  was  inidebted  to  Mr& 
Foster,  as  was  "evidenced  by  three  notes  for 
ISO  each,"  and  (page  20,  case-made)  "which 
notes  are  the  very  same  identical  notes  sued 
on  In  the  present  action,"  effectually  dlspm- 
es  of  the  contentton  Uiat  the  court  erred  in 
ordering  a  reAmnatton  of  the  flnt  note. 

IS]  The  allegation  ot  plalntHTs  petition,  re- 
dUiig  the  mistake  In  the  execution  of  the 
note,  was  not  aolBeient  aathorily  to  anthor- 
iie  the  court  In  ordering  a  rtfozinatlon;  but 
Qieee  allegattona,  aided  by  the  admisslMia  of 
tte  answer,  justify  folly  the  actlmi  ot  fiie 
court 

The  Qoestloni  of  negotiablli^  the  notes 
tn  qiwBtlon  ha^ng  been  dlsvoaed  of,'  it  be- 
oomee  unoeeeeBary  to  give  farther  eonsldera- 
tkm  to  the  other  alleged  errors,  as  the  dl«- 

•ftrstte 


position  of  the  first  assignment  fully  4iqwB- 
es  of  the  others. 

No  error  appearing  In  the  record.  It  fol- 
lows that  the  judgment  of  the  district  cOurt 
of  Oklahoma  county  should  be  affirmed. 

PES.  CUfllAM.   Adopted  la  wholes 

(n  Okl.  SSI) 

WAttOH  T.  OUTHBIB  OAS,  LIGHT,  PCBL 

ft  IMPROVBMSINT  CO.f 
(Supreme  Oodrt  ot  Oklahoma.    Jan.  7,  1M3.) 

(SvUaiut  by  »k«  Oovrt,) 

1.  LiHiTATiOEr  or  AcnoNB  (|  SS*)— PxasoitAL 

INJDBIES. 

An  action  for  damages  for  personal  injii- 
lies,  being  an  action  for  injury  to  the  rights  of 
a  person,  not  arising  on  contract,  is  covemed 
b;  the  third  sObdivisiott  of  section  Gomp^ 
Laws  1900,  and  must  be  brought  within  two 
years  after  the  cause  of  action  shall  have  ac- 
crued. 

[I!>il  Note.— For  otber  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  299-306;  Dec  Dig.  | 
55.*] 

2.  LmiTATXOIf  OF  AcnottS  (i  104*)— Fft^VDU- 

ICRT  Coeickalicxnt^Bffeot. 

Frandulent  concealment  constitutes  an  Im- 
plied exception  to  the  statute  of  limitationa. 
and  a  party  who  wrongfully  conceals  material 
facts,  and  thereby  prevents  a  diKOveiy  of  bis 
wrong,  or  the  fact  that  a  oooae  .of  action  has 
accrued  against  him,  is  not  allowed  to  take 
advantage  of  his  own  wrong  by  pleading  the 
statute,  the  purpose  of  wtucb  la  to  prevent 
wrong  and  fraud. 

[EH.  Note.— For  other  eases,  see  Limitation  of 
Actions,  Cent  Dig.  ||  6U-613;  Dec  Dig.  | 

S,  LiinuTtOR  OF  Actions  (|  104*)— {^T7du- 

UENT  CONCBALVXNT— AfFIBIUTIVB  AOT. 

The  mere  failure  to  disdoee  that  a  cause 
of  action  exists  is  not  sufficient  to  prevent  tbe 
running  of  the  statute.  There  must  be  aonte- 
thlog  more;  some  actual  artifice  to  prevent 
knowledge  of  the  fact ;  some'  affirmative  act  of 
concealment  or  ift>me  misrepresentation  to  ex- 
clude suspicion  and  prevent  inquiry. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
^oos.  Cent  Dig.  ff  511-513;   Dec  Dig.  | 

Commissioners'  Opinion,  Diviston  No.  1. 
Appeal  from  District  Oooit,  Logan  Gonnty; 
A.  H.  Huston,  Judge. 

Action  by  Le  Roy  £.  Waugh  against  the 
Guthrie  Gas,  Light  Fuel  &  Improvement 
Company  for  damages  for  personal  injuiy. 
From  a  judgment  in  favor  of  defendant,, 
plaintiff  appeals.   Reversed  .and  renuiided. 

Joseph  Wlsby,  John  A.  Bemy,  and  OL  6. 
Homor,  all  of  Guthrie,  for  plaintiff  in  error. 
Dale,  Blerer  &  Hegler,  of  GaOni^  for  de- 
fendant lo  error. 

SHARP,  C  PlalntUPs  peUtiOB,  tiled  in 
the  disMct  coQtt  of  Logan  county,  June  7, 
1010^  charged  that  defendant  company  was 
on  April  T,  1007,  engaged  In  the  bosincas  of 
supplying  arttOdal  gas  to  the  residents  of 
the  <^  ot  GatArie,  tar  nse  in  their  rad- 
dences  and  places  of  business,  and  as  snch 
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bad  constnicted  Ita  gas  pipe  lines  and  otb- 
equipment  ttaronghont  said  dty;  that 
plaintiff  was  a  mercliant  and  occupied  the 
gronnd  floor  room  of  a  certain  store  boUd- 
Ing  at  No.  114  West  Harrison  araiue  in  said 
city;  that  said  store  hnlldlng  was  piped  for 
and  Bnn>lied  with  water  received  through 
the  water  supply  line  of  the  waterworks 
of  said  dty;  that  the  defendant  company's 
gas  line  was  constructed  In  the  alleyway 
at  the  rear  of  said  building,  in  close  proxim- 
ity with  and  near  the  water  supply  Une ; 
and  that,  by  permitting  its  said  gas  Une 
to  become  out  of  repair  to  an  extent  that 
gas  escaped  therefrom  at  a  point  near  the 
water  supply  line  In  the  rear  of  plaintiff's 
building,  said  gas  was  transmitted  along, 
to,  and  under,  the  buUdlog  occupied  by  plain- 
tiff, and  there  caused  to  be  ignited  and  ex- 
ploded, whereby,  and  on  account  of  which 
wrongful  and  negligent  acts,  plaintiff  sus- 
tained permanent  and  serious  physical  in- 
juries as  described  in  said  petition.  Antic- 
ipating the  plea  of  limitations,  plaintiff 
soogfat  to  avoid  that  defense  by  charging 
that  dtfendant  was  a  public  service  corpo- 
ration, and  that  there  devtdved  upon  it, 
under  and  by  virtue  of  Its  franchise  and 
by-laws,  the  high  responslbUi^  of  -  keeping 
its  pipe  line  and  appliances  In  good  repair, 
etc. ;  that  this  duty  was  one  owing  not  only 
to  Its  patrons,  but  to  the  public  In  general ; 
tliat,  notwithstanding  the  duties  and  obli- 
gations due  and  owing  by  defendant,  it 
wholly  failed  to  perform  tbem  in  the  above 
particulars,  and  further  willfully,  and  after 
the  date  of  said  accident,  concealed  the  facts 
connected  therewith  from  plaintiff  and  all 
persons  acting  for  and  in  his  behalf.  The 
petition  alleged:  "That  the  defendant,  in 
order  to  conceal,  and  In  the  act  of  conceal- 
ing, the  said  facts  of  the  cause  of  said  ex- 
plosion from  th«  plaintiff,  at  and  for  some 
time  thereafter  was  guilty  of  wrongful,  im- 
moral, and  onlawtnl  conduct  as  follows, 
vlx.:  Sj  that  of  ons  of  Its  (rfBcers,  agents, 
or  emi^oyte,  one  wftose  name  is  unknown 
to  the  plaintiff,  immediately  after  said  ex- 
plosion presenting  himself  at  said  building 
and  preventing  divers  persons,  who  were 
friends  and  representatives  of  the  plaintiff, 
from-  entering  said  building  and  making  any 
Inrestlgatlans  whatever  as  to  the  cause 
thereof,  and  then  and  there,  by  words,  signs, 
and  gestures,  unknown  -to  tbe  plaintiff  lead- 
ing the  plaintUTs  said  friends  and  repre- 
sentatives to  believe  that  bis  action  was  in 
order  to  protect,  and  for  the  purpose  of  pro- 
tectlng,  the  Interest  of  property ;  by  the  de- 
fendant, subsequent  to  said  explosion ;  and 
farther  1^  jveventing  its  said  offlcers, 
agente,  and  employ^  from  disclosing  any 
facts  of  the  cause  thereof  to  persons  other 
than  the  officers,  agents,  and  employ^  of 
the  defendant;  and  by  the  defendant  mak- 
ing, and  causing  to  be  made,  false,  flcti- 
tloos.  and  traudolent  reports  as  to  the  cause 
of  said  explosion-  all  of.  which  was  done 


by  the  defendant  for  the  purpose  of  leading 
this  plaintiff  to  bdleve  that  said  e:q)loBlon 
was  not  caused  by  the  escape  of  artlSdal 
gas  from  the  defendant's  gas  lines."  It  was 
further  ctiarged  that  plaintiff  had  made  dili- 
gent efforts  to  discover  the  cause  of  the  ex- 
plosion by  *"Wif*T*g  inquiries  from  the  of- 
flcers and  employes  of  the  defendant,  and 
from  other  persons,  and  by  examination  of 
the  premises  and  lines  of  the  defendant  com- 
pany, but  was  wholly  unable  to  discover 
the  cause  thereof  until  within  one  month  of 
the  date  of  filing  his  petition. 

[1]  The  sufficiency  of  the  petition  was  at- 
tacked by  demurrer;  the  defendant  speciflc- 
ally  pleading  the  two-year  statute  of  limita- 
tions. The  demurrer  was  sustained.  Plain- 
tiff electing  to  stand  on  the  sufficiency  of 
his  i>etltlon,  judgment  was  rendered  for  the 
defendant,  and,  from  this  Judgment,  an  ap- 
peal has  been  prosecuted.  The  statute  of 
limitations  appUoable  Is,  we  think,  the  third 
subdivision  of  section  6550,  Gomp.  Laws 
1908,  which  provides  that  an  action  for  the 
injury  to  the  rights  of  anoth«,  not  arising 
on  contract,  and  not  therdn  enumerated, 
shall  be  brought  within  two  years  after  the 
cause  of  action  shall  have  accrued.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  V.  King,  31  Kan. 
708,  3  Fac.  SeS;  Missouri,  K.  &  T.  By.  Oo. 
V.  Wilcox,  32  OkL  61.  m  Pac  856. 

[2,  S]  Plaintiff's  injnry  was  sustained 
more  than  two  years  before  the  bringing  of 
the  action,  so  that,  unless  the  alleged  fraud- 
ulent concealment  by  defendant  of  the  facts 
serves  to  postpone  the  operation  of  the  stat- 
ute, plaintiff's  cause  of  action  was  bar- 
red by  limitations.  This  is  the  sole  remain- 
ing question  presented  for  our  determina- 
tion. The  statute  contains  no  exception  of 
the  kind;  and,  the  action  not  being  predi- 
cated upon  flraud,  that  provision  of  the  stat- 
ute, authorizing  suit  to  be  commenced.  In 
an  action  for  relief  on  the  ground  of  fraud, 
within  two  years  after  the  discovery  of  the 
fraud,  does  not  apply.  The  first  three  sub- 
divisions of  section  5S60,  Gomp.  Laws  1909, 
are  identical  with  tbe  same  numbered  pro- 
visions of  section  SOlO,  General  Statutes  of 
Kansas  1909.  It  does  not  appear,  from  an 
examination  of  the  authorities  that  we 
have  made,  that  the  exact  question  here  pre- 
sented was  ever  before  the  Supreme  Court 
of  Kansas  prior  to  the  adoption  by  the  ter- 
ritorial Legislature  of  the  above  part  of  the 
statute,  though  in  the  urly  case  of  Toss 
V.  Bachop,  S  Kan.  69,  we  find  that  the  Su- 
preme Court  of  that  state  reused  to  per- 
mit the  plea  of  the  statute  of  limitations 
in  bar  of  an  action  brought  by  a  client 
against  an  attorney  for  money  collected  and 
not  accounted  for.  The  court,  speaking 
through  Kingman,  C.  J.,  held  that,  the  al- 
legations of  the  petition  charging  that  de- 
fendant, by  his  own  mlsrepresentatlona^  had 
prevented  a  demand  being  made  on  him,  said 
defendant  was  estopped  by  bis  own  acts 
from  setting  up  the  statute,  and  cited  in 


Digitized  by 


176 


131  FACIFIO  REFORTEB 


8i4>Port  of  Its  position  tbe  case  of  Way  t. 
OnttlDft  20  N.  H.  190,  a  case  not  involyli^ 
any  professional  or  fldndary  relationship. 
In  qnotlng  from  tbe  latter  case  the  conrt 
said:  *"The  principle  of  natural  Justice 
and  of  posltiTe  law  that  precludes  a  party 
from  derlTlng  a  benefit  from  bia  own  wrong 
has  from  an  early  period  been  applied  by 
courts,  both  of  law  and  equity,  to  tbe  con- 
structloii  of  the  statute  of  limitations.  It 
has  accordingly  been  repeatedly  held  that 
a  party  shall  not  be  protected  by  tlie  lapse 
of  time  dnring  which  he  has,  by  hla  own 
fraud,  prevented  the  party  whom  he  has 
injured  from  assertli«  his  rights  at  law. 
and  that  he,  against  whom  tbe  statute  bar 
is  IntMposed,  may  avoid  It  by  showing  that 
lie  has  heea  kept  in  ignorance  of  bis  claim 
tm  wltbln  the  period  limited  by  law  for 
bringing  bis  suit  by  the  fraudulent  prac- 
tices of  the  party  setting  up  .the  defense.*" 
The  question,  in  a  somewbat  changed  form, 
was  again  before  the  Supreme  Court  of 
Kansas  in  McMuUen  r.  Wlnfield  Bldg.  & 
hOKa  Aasfn,  64  Kan.  208,  67  Pac.  892,  66  Ij. 
R.  A.  024,  91  Am.  St  Bepu  236.  There  the 
default  was  made  more  than  six  years  prior 
to  the  commencement  of  tbe  action;  but  it 
was  charged  that  the  secretary  of  the  com- 
pany artfully  and  fCandulenfly  concealed 
his  mteaPEKropriattons  by  making  telse  en- 
trte^  etc.,  in  tbe  books,  and  that  the  assocl- 
atUm  bad  no  knowledge  of  his  wroi^ful  and 
fraudulent  acts  until  shortly  before  bringing 
its  action.  It  was  observed  by  tbe  court: 
"Did  tbe  firandulent  concealment  Interf^ 
with  the  operation  of  the  statute  of  limlta- 
ttons?  Did  the  cause  of  action  aecrne  when 
the  fraud  was  committed, -or  not  until  the 
|1»ndulent  conduct  and  defaults  were  dis- 
covered? Courts  of  eqni^  have  been  hold- 
ing that,  Indepradent  of  a  statutory  provi* 
slon,  the  def^idant's  fraud  and  omcealment 
of  a  cause  of  action  will  postpone  the  ran- 
ning-  of  the  statute  of  limitations  until  such 
time  as  the  plaintiff  discovers  the  fraud, 
and  this  upon  the  theory  that  the  dtfend- 
ant,  having  by  his  own  wrong  and  fraud 
prevented  the  plaintiff  from  bringing  bis 
action,  cannot  take  advantage  of  his  own 
wrong  by  setting  up  the  statute  as  a  de- 
fense. Some  authorities  confine  this  rule  to 
proceedings  in  courts  of  equity,  but  bold 
that  at  law  neither  fraud,  concealment,  nor 
other  drcumstance  will  afCect  the  operation 
of  the  statute  unless  it  Is  expressly  pro- 
vided for  by  statute.  The  weight  of  au- 
thorl^  in  this  country  and  In  England  ap- 
plles  the  rule  to  actions  at  law  as  well  as 
to  salts  in  eqntty.  In  Bailey  v.  Glover,  21 
WaU.  342  [22  L.  Ed.  636],  Mr.  Justice  Mil- 
ler, in  holding  that  concealed  fraud  was  an 
Implied  exception  to  tbe  statute  of  limita- 
tions, equally  applicable  to  suits  at  law  as 
well  as  in  equity,  said:  'Statutes  of  limita- 
tions are  intended  to  prevent  frauds,  to  pre- 
Teat  parties  from  asserting  rights  after  a 
lapse  of  time  bad  destroyed  or  impaired 


the  evidence  which  would  show  that  such 
rights  nevor  existed,  or  had  been  satisfied, 
transfemd,  or  ^tlngulalicd,  if  they  ever 
did  exist  To  hold  that  by  concealing  a 
fraud,  or  by  committing  fraud  In  a  manner 
that  it  concealed  itsdf  until  such  time  as 
the  party  conunltting  the  fraud  could  plead 
the  statute  of  llmltatlonB  to  protect  it.  Is 
to  make  the  law  which  was  designed  to  pre- 
vent fraud  tbe  means  by  which  it  is  made 
successful  and  secure.'  See,  also,  Munson 
T.  Hallowell.  26  Tex.  475,  84  Am.  Dec.  682; 
Rosenthal  v.  Walker,  111  U.  a  18^  4  Sup. 
Ct  382  [28  L.  ISd.  395] ;  Tner  v.  Gtewa,  115 
U.  S.  S2S,  6  Sup.  Gt  166  [20  Lu  Ed.  467]; 
Lleberman  r.  Bank  [8  Del.  Ch.  220]  40  Ati. 
382;  Lleberman  v.  First  Nat.  Bank,  2  Pen- 
newiU  (Dek)  416,  46  AtL  901  [48  li.  R.  A. 
614],  82  Am.  St.  Bep.  414 ;  Sparks  v.  Farmr 
ers'  Bank,  8  Del.  Oh.  274;  Moore  v.  Waco 
Bldg.  Ass'n,  10  Tex,  Civ.  App.  68,  45  S.  W. 
974 ;  19  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
245." 

Atchlson,  T.  ft  a  F.  Ry.  CO.  v.  Abdiisoa 
Grain  Co.  (Kan.)  70  Pac.  038,  was  an  action 
to  recover  damages  for  wrongful  discrimina- 
tion in  freight  rates.  It  was  held  that  con- 
cealment and  fraud  oonatituted  aa  implied 
exception  to  tlie  statute  of  UmitatlonB,  and 
that  a  party  who  wrongfully  concealed  ma- 
terial facts,  and  thereby  prevented  a  dis- 
covery of  bis  wron^  or  the  fact  that  a  cause 
of  action  had  accrued  against  him,  would 
not  be  allowed  to  take  advantage  of  his  own 
wrong  by  setting  up  the  statute,  the  design 
of  frtilch  was  to  prevent  wr(H^  and  fraud. 
A  rehearing  being  granted.  It  was  held  (68 
Ean.  585,  75  Pac.  1051, 1  Ann.  Gas.  630)  that, 
although  the  defendant  succeeded  in  conceal- 
ing the  foct  of  Its  dlserinilnatton  from  plain- 
tiff until  less  than  18  months  priu  to  tbe 
filing  of  the  petition,  no  ground  for  post- 
poning tbe  operation  of  the  rtatute  was 
shown.  A  vigorous  dissenting  opinion,  how- 
ever, was  filed  by  Johnston,  O.  J.,  in  which 
a  great  number  of  authorities  are  dted  as 
sustaining  tbe  former  position  of  the  court 
The  rule  announced  in  the  majority  opinion 
has  since  been  followed  in  Stewart. v.  Bank, 
68  Kan.  755.  75  Pac.  1066 ;  Beckham  t.  Burr- 
ton  State  Bank,  68  Kan.  833,  75  Pac.  1133; 
McAllistw  et  al.  V.  £^lr,  Adm'r.  et  al.*  72 
Kan.  638,  635,  84  Pac.  112,  8  L.  R.  A.  (N.  S.) 
726,  116  Am.  St  Rep.  233,  7  Ann.  Gas.  073; 
Baxter  v.  Kranse,  70  Kan.  851, 101  Pac  467, 
28,L.  R.  A.  (N.  S.)  547;  Caspar  v.  Lewln.  82 
Kan.  604,  627,  109  Pac.  667.  We  are  not 
conclnded,  however,  by  these  opinions,  all 
of  them,  save  Vosa  v.  Bachop,  supra,  being 
rendered  subseqnent  to  the  adoption  of  the 
statute.  Barnes  v.  I^ch  et  al.,  0  Okl.  156, 
59  Pac.  995. 

Tbe  first  authoritative  application  of  this . 
principle  to  courts  of  law  found  encourage- 
ment if  not  origin,  In  the  language  of  Lord 
Mansfield  in  Bree  v.  Holbecb,  2  Doug.  664 
(00  Eng.  Rep.  K.  B.  416),  where  It  was  ob- 
served: "There  may  be  cases  which  fraud 
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will  take  out  of  tbe  statute  of  limitation." 
In  answer  to  the  enlarge  frequentl/  made  by 
different  courts  that  the  ezpreaslon  was  mere 
dlcttun.  It  was  said  by  Story,  J,,  In  Sher- 
wood V.  Sutton,  5  Mason,  143,  Fed.  Cas.  No. 
12,782:  "It  Is  by  no  means  a  Just  repre- 
sentation of  this  case  to  consider  this  lan- 
guage as  a  mere  dictum  of  I^ord  Mansfleld. 
He  must  be  understood  to  have  siKtken  in 
the  name  of  the  court ;  and  the  leave  grant- 
ed to  the  plalntlfF  to  amend  and  reply  fraud 
In  the  defendant  Is  proof  that  the  court  en- 
tertained no  doubt  upon  the  principal  point" 
It  la  said  by  this  learned  Judge  In  the  opin- 
ion that  the  rule  announced  by  Lord  Man»- 
field  has  often  been  decided,  both  at  law  and 
In  eqnllT,  since  Its  decision,  and  has  never 
been  denied  in  England.  Judge  Story's  opin- 
ion contains  a  complete  review  of  the  author- 
ities, both  in  England  and  America,  up  to 
the  time  of  its  rendition.  It  contains  a 
strong  and  able  presentation  of  the  law,  to 
whicii  little,  if  anything,  except  in  tbe  way 
of  subsequent  authorities,  could  be  added. 
After  reviewing  the  EagUsh  authorities,  It 
is  said  that,  with  one  exception  (Troup  v. 
Bx'rs  of  Smith,  20  Johns.  [N.  T.]  33).  the 
American  cases  are  In  cmiforml^  with  the 
rule  announced  in  Bree  v.  Holbech.  Among 
the  leading  cases,  and  one  dted  by  Justice 
Story,  is  First  Massachusetts  Turnpike  Cor- 
poration r.  Field  et  aL,  3  Mass.  201,  3  Am. 
Dec.  124,  decided  at  a  time  when  Parker,  J., 
Sedgwick,  J.,  and  Parsons,  O.  J.,  were  all 
members  of  that  court,  and  to  which  the  two 
latter  gave  expression  of  their  views  In  the 
opinion ;  both  referring  to  the  early  Ekig- 
lish  case  of  Bree  v.  Holbech,  supra.  The 
former  In  tbe  opinion  said:  "Is  this  an  an- 
swer (plea  of  limitations)  which  ought  to  be 
deemed  satisfactory  In  a  court  of  Justice? 
I  think  not  If  it  should,  every  man  would 
be  screened  from  making  satlsfoetlon  for  in- 
juries resulting  from  the  fraudulent  execn- 
tioD  of  his  contracts,  if  his  fraud  was  at- 
tended with  such  drcumstances  of  artful 
concealment  as  to  elude  detection  until  after 
a  lapse  of  more  than  six  years."  While  it  is 
said  by  Parsons,  C.  J. :  "The  delay  of  bring- 
ing the  suit  is  owing  to  the  fraud  of  the  de- 
fendant, and  the  cause  of  action  against 
him  ought  not  to  be  considered  as  having 
accrued  until  the  plaintiff  could  obtain  tbe 
knowledge  that  he  had  a  cause  of  action.  If 
this  knowledge  Is  fraudulently  concealed 
from  him  by  the  defendant  we  should  violate 
a  sound  rule  of  law.  If  we  permitted  the  de- 
fendant to  avail  himself  of  his  own  fraud." 

In  Traer  v.  Clews,  115  U.  S.  528,  6  Sup. 
Gt  156,  29  Ed.  467,  the  plea  set  up  the 
bar  prescribed  by  the  second  section  of  the 
Bankruptcy  Act,  being  section  5067  of  the 
Revised  Statutes,  which  declared:  "No  suit, 
dther  at  law  or  in  equity,  shall  be  main- 
tained In  any  court  between  an  assignee  In 
bankruptcy  and  a  person  claindng  an  ad- 
T^-se  Interest  touching  any  property  or  rights 
of  property  transferable  to  or  vested  In  such 
ISIP^U 


assignee,  unless  brou^t  within  two  years 
from  the  time  the  cause  of  action  accrued 
for  or  against  such  assignee."  In  answer  to 
the  plea  of  the  statute,  various  acts  of  fraud- 
ulent concealment  were  charged.  Tbe  court 
observed  that  the  case  was  substantially  the 
same,  so  far  as  the  question  then  before  It 
waa  concerned,  as  Bailey  v.  Glover,  21  Wall. 
342,  22  L.  Ed.  636  (dted  in  McMuUen  v.  Whi- 
field  Bldg.  &  Loan  Ass'n,  supra),  and  atten- 
tion was  there  called  that  the  case  of  Bailey 
V.  Glover  had  never  been  overruled,  doubted, 
or  modified  by  that  court;  but  on  the  con- 
trary. In  Kosenthal  v.  Walker,  111  C.  S.  185, 
4  Sup.  Ct.  382,  28  L.  Ed.  3^,  It  was  reaf- 
firmed, and  was  distinguished  from  the  case 
of  Wood  V.  Carpenter,  101  U.  S.  135,  25  L. 
Ed.  807,  relied  on  by  the  appellants,  and  con- 
cluded by  holding  that  upon  the  pleadings 
and  evidence,  the  suit  was  not  barred  by  the 
limitation  prescribed  in  section  6057  of  the 
Revised  Statutes.  It  will  be  noted  that  the 
foregoing  statute  contains  no  exception  or 
provision  for  tolling  the  statute-  An  able 
and  scholarly  presentation  of  tbe  case  is 
presented  in  Munson  v.  Hallowell,  26  Tex. 
475,  84  Am.  Dec.  682,  where  all  of  the  early 
authorities,  both  Etagliaih  and  American,  are 
reviewed. 

In  Texas,  as  with  us  (section  6542,  Comp. 
Laws  1909),  tbe  distinctions  between  actions 
at  law  and  suits  in  equity  are  abolished. 
The  court  arrived  at  the  conclusion  that 
there  being  no  distinction  in  that  state  be- 
twera  legal  and  equitable  remedies,  it  fol- 
lowed, as  a  question  of  legislative  Intention 
In  the  adoption  of  the  statutes  of  limitation, 
that  the  fraudulent  concealment  by  a  de- 
fendant of  the  litigation  would  prevent  the 
statute  from  running  against  the  plaintiff. 
It  was  said:  "Tbe  fact  that  we  have  no  dis- 
tinction in  our  courts  between  legal  and 
equitable  remedies,  instead  of  repelling  this 
uniform  construction  that  has  been  given  to 
the  statute,  would  seem  to  afford  a  still 
stronger  reason  for  leading  with  us  to  its 
adoption.  For  i^  as  It  Is  Justly  said,  there 
is  no  distinction  of  this  character  In  our  Jn- 
didal  system,  and  the  statute  must  there- 
fore be  regarded  as  binding  upon  the  courts, 
whether  in  the  exerdse  of  their  functions  as 
legal  or  equitable  tribunals,  is  it  not  a  legit- 
imate conclusion  that  the  Legislature,  hav- 
ing adopted  the  statute  as  tbe  rule  of  de- 
cision for  a  tribunal  administering  both  legal 
and  equitable  remedies,  must  have  Intended 
to  have  adopted  it  as  well  with  reference 
to  tbe  construction  previously  placed  upon  It 
In  equity  as  at  law,  if  the  case  before  tbe 
court  appropriately  required  It?  If  not,  tbe 
mere  fact  that  legal  and  equitable  powers 
have  been  blended,  with  us,  In  a  single  tri- 
bunal, cuts  a  party  off  from  a  remedy  to 
which  we  would  be  entitled  under  the  same 
statute,  if  legal  and  equitable  remedies  were 
administered  in  different  forums.  Such  Is 
not  believed  to  be  the  intoition  in  the  adop- 
tion of  our  Judicial  system." 
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The  question  is  ably  considered  In  Heyn- 1 
olds  T.  Homessej,  17  R.  I.  189,  23  AtL  638; 
tbe  conrt  saying:  "The  statute  does  not  take 
away  the  debt,  but  simply  affects  the  rem- 
edy; and  these  exceptions  show  how  liber- 
ally the  statute  has  always  been  cieated  as  a 
remedial  measure.  But  there  Is  a  wide  dis- 
tinction between  ingrafting  an  exception  in- 
to a  statute  by  construction  and  construing 
It  according  to  its  obvious  Intent.  The  rule 
laid  down  by  Blackstone  of  considering  the 
old  law,  the  mischief,  and  the  remedy,  when 
applied  to  this  statute,  shows  that  Its  pur- 
pose was  to  cut  off  those  cases  whose  pros- 
ecution would,  or  might,  result  In  fraud.  It 
was  clearly  not  intended  to  thwart  the  fun- 
damental maxim  that  no  one  may  take  ad- 
rantage  of  his  own  wrong.  Hence,  if  one  by 
fraud  conceals  the  fact  of  a  right  of  action 
for  six  years,  it  is  not  Ingrafting  an  excep- 
tion on  the  statute  to  say  he  is  not  protected 
thereby;  but  It  is  slm];^y  saying  be  nerer 
was  within  it,  since  the  protection  was  never 
designed  for  snch  aa  b&  But  whether  this 
be  tsikea  as  an  exception,  or  only  a  limita- 
tion of  tbe  atatnte,  it  rests  upon  sound  rea- 
son and  Juat  policy.  Sudi  a  construction 
also  has  beea  so  frequently  applied  that  it  ia 
now  said  to  bare  tbe  weight  of  anthorltr  In 
Its  t&voc,  althouf^  It  must  be  admitted  there 
are  strongly  expressed  opinions  the  other 
way.  BuBw,  Lim.  |  800;  Angell.  I<lm.  (6tb 
Ed.)  c.  IS,  {  188;  8  Pars.  Ckmt  99." 

ijoaaag  other  cases  aui^rtlng  the  authori- 
ties mentioned  are  the  following:  Snod- 
grass  T.  Branch  Bank,  25  Ala.  161,  60  Am. 
Dec  605;  Porter  t.  Smith,  66  Ala.  169; 
Gondltt  V.  Holden,  92  Ark  618,  123  S.  W. 
766,  136  Am.  St  Bep.  206;  Kane  r.  Cook,  8 
Gal.  448;  Ourran  r.  Hnhbard,  14  CaL  App. 
738,  114  Pac.  83;  Lewis  t.  Doilson,  2  App. 
D.  a  387;  Hoyle  r.  Jones,  35  Ga.  4(^  89 
Am.  Dea  273;  Campbell  t.  Tlnlng,  23  IIL 
eas;  Grant  t.  Odlome,  43  111.  App.  402; 
Athey  T.  Hnnter,  66  IIL  App.  453 ;  Jones 
Lloyd.  117  III.  697,  7  N.  B.  119;  Oook  t. 
Ballway  Co..  81  Iowa,  651,  46  N.  W.  1080,  9 
L.  B.  A.  764.  26  Am.  St  Bep.  612;  Carrief 
T.  Ballway  Co..  79  Iowa,  80,  44  N.  W.  203.  « 
L.  B.  A.  799;  E^islng  t.  Andrews,  66  Conn. 
68,  S3  AtL  585,  60  Am.  St  Rep.  75;  Brad- 
ford T.  McCormldc,  71  Iowa,  129,  82  N.  W. 
03;  Roomer  Diat  Twp.  t.  French,  40  Iowa. 
601;  Lancaster  v.  Sprli^,  238  111.  472,  88 
N.  B.  272;  Wood  r.  Williams,  142  lU.  26^. 
31  N.  B.  681,  34  Am.  St  Bep.  70;  Fortune 
T.  English,  226  111.  262,  80  N.  E.  781,  12  L. 
R.  A.  (N.  S.)  1005.  117  Am.  St  Bep.  253,  9 
Ann.  Cas.  77 ;  Wear  v.  Skinner,  46  Md.  257, 
24  Am.  Rep.  517;  Turnpike  Corp.  v.  Field, 
3  Mass.  201,  8  Am.  Dec.  124 ;  Manufacturers* 
Nat  Bank  v.  Perry,  144  Mass.  313,  11  N.  E. 
81;  Dean  t.  Ross,  178  Mass.  307,  60  N.  E. 
119 ;  Tompkins  v.  Hollister,  60  Mich.  470,  27 
N.  W.  651 ;  Mast  et  aL  v.  Easton,  33  Minn. 
161,  22  N.  W.  253;  Bescher  v.  Faulus,  68  Ind. 
271;  Flsber  t.  Tuller.  122  lad.  31.  23  N.  B. 


(OkL 

I  523;  Campbell  v.  First's  Estate  (Ind.  App.) 
97  N.  B.  954;  Cress  r.  iTcns  (Iowa)  134  N. 
W.  869;  Defike,  Appeal  of,  80  Me.  SO,  12  AtL 
790;  Clark  v.  Goodrum,  61  Misa  781;  State 
V.  Yates,  231  Mo.  276,  132- 8-  W.  672;  Shelby 
County  T.  Bragg,  185  Mo.  291,  36  S.  W.  600; 
State  V.  Hawkins,  103  Mo.  App.  251.  77  & 
W.  98;  Hlckam  r.  Hlckam,  46  Mo.  App.  496; 
Douglas  T.  Elkins,  28  N.  H.  26;  Qulmby  t. 
Blackey,  63  N.  H.  77;  Way  v.  Cutting,  20 
N.  H.  187;  Bowman  t.  Sanborn,  18  N.  R. 
205;  Hughes  r.  National  Bank,  110  Pa.  428, 
1  Atl.  417;  Morgan  v.  Tener,  83  Pa.  305; 
Campbell  v.  Hoggs,  48  Pa.  524 ;  McDowell  t. 
Potter,  8  Pa.  1^,  49  Am.  Dec.  603 ;  Harris- 
burg  Bank  r.  Foster,  8  Watts  (Pa.)  12; 
Reynolds  v.  Hennessey,  17  R.  I.  168,  23  Atl. 
639;  Harrell  t.  Kelly,  2  McCord  (S.  C.) 
426 ;  Railway  Co.  t.  Gay,  86  Tex.  671,  28  8. 
W.  589,  26  L.  R.  A.  62;  Id.,  88  Tex.  Ill,  80 
S.  W.  643;  Anding  T.  Perkins.  29  Tex.  348; 
Ripley  V.  Withee.  27  Tex.  14;  Munson  t.  Hal- 
lowell,  26  Tex.  476,  84  Am.  Dec  682 ;  Larsen 
r.  Loan  Co.,  23  Utah,  449,  65  Fac.  208 ;  Gloyd 
T.  Reynolds,  44  Pa.  Saver.  Ct  81;  Boro  t. 
HldelL  122  Teaa.  80, 120  S.  W.  961.  185  Am. 
at  Rep.  867;  Bagland  v.  Owen,  84  Va.  227, 
6  8.  B.  91;  BegnoW  Adm'rs  Ganthrop's 
Heirs,  87  W.  Ta.  8,  16  S.  B.  861;  Sherwood 
T.  Sutton,  Fed.  Gas.  Na  11^782,  5  lidbuon. 
143 ;  Grange  t.  George,  6  B.  ft  C.  14^  7  D. 
ft  B.  729;  Clark  r.  Hougham,  2  B.  ft  C.  148, 
3  D.  ft  IL  822;  Bree  t.  Holbedi.  2  Dong.  BK. 

Authorities  annonncing  a  contrary  rnle.  In 
addition  to  the  Kansas  cases  already  cited, 
are:  Fee,  Adm'r,  t.  Fee,  Adm*r,  10  OUo, 
460v  36  Am.  Dec  108;  Howk  r.  Mimiicir,  19 
Ohio  St:  462.  2  Am.  Bep.  413;  Trtmp  v. 
Smith's  Ex'ra,  20  Johns.  (K.  YO  48;  Leon- 
ard r.  Pitney,  5  Wend.  (N.  Y.)  80;  Allen  t. 
MUte,  17  Wend.  (N.  Y.)  202;  Oallls  t.  Wad- 
dy,  2  Monf.  (Ta.)  611;  Smith  t.  Bishop,  9 
Vt  116.  31  Am.  Dec  607;  Hamilton  r.  Shep- 
perd,  3  Murphy  (7  N.  C.)  115;  Pyle  Becfc- 
wlth,  1  J.  X  Bfarsh.  (Ky.)  445;  Jacobs  t. 
Frederick.  81  Wla.  254,  51  N.  W.  320;  Peak 
r.  Buck  et  at,  3  Bazt  (Tenn.)  71;  Fzee- 
holdera  of  Somerset  t.  Veghte,  44  N.  J,  Law, 
509;  Blount  t.  Parker,  78  N.  G.  128;  Mur- 
ray T.  Chicago  ft  N.  W.  By.  Co.,  92  Fed.  868, 
35  a  C.  A.  62;  Wood  on  Llmltatlona  (8d 
Ed.)  !  274. 

From  what  we  have  said.  It  should  not  be 
construed  to  mean  that  mere  fallture  to  dis- 
close Is  sufficient  to  prevent  the  running  of 
the  statute.  There  most  be  something  more ; 
some  actual  artifice  to  prevent  knowledge  of 
the  fact;  some  affirmative  act  of  conceal- 
ment; or  some  misrepresentation  to  exclude 
suspicion  and  prevent  inquiry.  Perry  t. 
Wade,  31  Kan.  428,  2  Pac  787 ;  Lancaster  t. 
Springer,  239  lU.  472.  88  N.  B.  272 ;  McBride 
V.  Burlington,  etc.,  Ry.  Co..  97  Iowa,  91,  66 
N.  W.  73,  59  Am.  St  Bep.  385;  Wood  t. 
WUllams,  142  lU.  269.  31  N.  E.  681,  34  Am. 
St  Rep  78;  Smith  v.  BlacUey,  108  Pa.  173, 
47  Atl.  985, 63  L.B.  A.  849;  State  T.  Waltecs, 
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31  Ind.  App.  77,  66  N.  B.  182,  99  Am.  St 
244;  Wood  T.  Carpenter,  101  U.  8.  ISS, 
20  L.  Bd.  807;  Bates  t.  Preble,  151  U.  8.  148, 
14  Sup.  Ot  277,  88  L.  Ed.  106;  State  v. 
Tates,  231  Mo.  276,  132  S.  W.  672.  Bnt  we 
think  the  petltloii  sufflcieDtl?  met  this  neces- 
sary allegation.  It  charged  that  defendant. 
In  TarloQs  ways,  Actively  made,  and  caused 
to  be  made,  false,  flctitions,  and  ftandnlent 
reports  as  to  the  cause  of  the  explosion  for 
tbe  purpose  of  leading  plaintiff  to  belleVe 
that  said  explosion  was  not  the  result  of  the 
escape  and  Ignition  of  artiflctal  gas  from  de* 
fendant^  mains;  that  defendant  was  at  all 
times  weU  aware  of  tbe  cause  of  the  explo- 
sion, and  caused  secret  repairs  to  be  made 
of  its  mains  and  appliances  for  the  purpose 
of  prerenting  plaintiff  from  acqoirlng  the 
knowledge  of  the  cause  of  the  explosion ;  and 
in  other  ways  dialled  defendant  with  a 
firandalent  concealment  of  the  facts  which 
would  have  disclosed  to  plaintiff  bis  cause 
of  action  against  defendant,  notwithstanding 
that  plaintiff  was  at  all  times  actlTs  and  dili- 
gent In  bis  efforts  and  endeavors  to  discoTer 
the  cause  thereof.  It  Is  no  snffident  answer 
to  say,  as  hare  counsel  In  thdr  brl^  tbat 
plalotlfl  must  hsTe  known  that  be  was  blown 
up,  and  leallxed  that  he  was  Injured.  This 
be  undoubtedly  knew;  but  it  was  the  tact 
tbat  defendant  by  Us  negUgrace  was  the 
canee  of  the  Injury  tbat  gave  rise  to  the 
cause  of  action  against  It,  not  tbe  mere  fact 
ot  tbe  Injury.  TTpon  trial  tbe  party  rdyli« 
on  the  fraudulent  concealment  of  tbe  cause 
of  acdon  to  avoid  tbe  statute  would  have  tbe 
burden  ot  proving  such  concealment  Fol- 
lowing what  we  bettere  to  be  tbe  great  weight 
of  authority,  and  keying  In  mind  that  the 
very  purpose  of  the  statute  of  limitations  was 
to  prerent  fraud  and  not  to  make  It  secure 
and  successful,  we  conclude  that  tbe  peti- 
tion stated  a  good  cause  of  action,  and  tbat 
tbe  trial  court  erred  in  sustaining  the  de- 
murrer. 

Tl»  judgment  of  the  trial  court  should 
therefore  be  rereraed,  and  the  cause  remand- 
ed, with  instructions  to  oremile  the  demur- 
rer, and  ftir  further  proceeding  consistent 
wltti  this  opinion. 

Psat  GUKIAM.  Adopted  in  whole. 
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(Criminal  Court  el  Appeals  ct  Oklahoma. 

April  10,  1918.) 

(Byllabut  Tv  Courts 
1.  HomciDi  (S  161*>— Btzdbncb— Bnannn  or 
PBOor. 

In  a  prosecution  for  murder.  If  tbe  state 
prores  the  killing  wltfaont  tending  to  ebow  that 
tlie  offense  only  amounted  to  maDslaughter  or 
■howins  facta  sufficient  to  raise  a  reasonable 
doubt  as  to  tbe  defendant's  justificatioD  or  ex- 


cuse, the  unlatrfnlnen  of  tbe  killing  Is  presom- 
ed.  Tbe  reopen  the  burden  shifts  to  the  defend- 
ant to  ivodnce  snffictoit  testlmonj  to  raise  a 
reaBonable  doubt  as  to  hia  JnatificatioQ  or  ezcuae. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  K  276-278;  Dee.  Dig.  |  IBL*) 

2.  Cbihinai,  Law  (H  708.  764*)— Gbkdibiutt 
of  witnessis— qtjbstion  tos  jubt. 

The  jaiy  are  tbe  exclusiTe  Judges  of  tbe 
credibility  of  the  witnesses  and  tbe  weight  of 
the  evidence,  and  they  are  not  bound  to  beliere 
tbe  testimony  or  any  part  of  the  testimony  of 
any  witness  when  in  their  judgment  a  witness 
may  hare  testified  falsely  or  may  have  been  mil- 
taken  ;  and  it  is  improper  for  the  trial  court  to 
give  an  Instruction  wluch  in  the  least  trenches 
upon  this  prerogative  of  the  jniy. 

[Gd.  Note.— For  other  cases,  see  Criminal 
Law,  cent  Dig.  H  1731-1748, 1752, 1768^  1770; 
Dec.  Dig.  il  768,  7W.«] 

Aiq;>eal  from  District  Court,  Garvin  Ooun- 
tj;  B.  McUlllan,  Jndgeu 

Ben  WlUlama  was  found  gailty  in  tbe  dis- 
trict court  of  Garvin  county  of  the  offense  of 
manslaughter  in  the  first  degree,  and  bis 
punishment  was  fixed  by  the  Jury  at  confine- 
ment In  tbe  peilitentlaiy  for  tbe  period  of 
four  years.  Appealed.  Reversed. 

Thompson  &  Pattenon,  of  Pauls  TaUey, 
for  appellant  Gharlea  West,  Atty.  Qen.. 
for  tbe  State. 


rUBMAN,  7.  Timt  The  record  In  this 
case  contains  about  800  pages  of  typewrit- 
ten matter.  Seventeen  witnesses  testified  tor 
the  state  and  32  witnesses  testified  for  the 
appellant  So  far  as  tbe  merits  of  this  cause 
are  concerned,  tbe  testimony  as  a  whole  con- 
Btltutes  a  lu^ess  and  Irreconcilable  mase 
ot  contradictions,  but  It  Is  agreed  by  aU  that 
on  Sunday  afternoon,  the  23d  day  of  October, 
1910,  there  was  a  negro  baptizing  near  Hen- 
ne^n,  In  Garvin  county,  Okl.,  and  that  aftw 
the  religious  ceranonies  were  over  and  tbo 
crowd  had  dispersed  a  fight  with  pistols  oc- 
curred on  the  public  road  betwem  tbe  ap* 
pellant,  Ben  Williams,  and  the  deoeased,  Cal- 
idn  Newberry,  in  which  Calvin  Newberry 
was  killed  and  Qie  aivellant  was  wounded. 

It  would  be  impossible  to  make  a  clear  and 
concise  statnumt  ot  tbe  facts  of  this  case. 
In  &ct.  after  a  careful  examination  ^of  tbe 
record,  we  are  unable  to  state  what  the 
fiicts  of  the  case  actually  were.  From  the 
standpoint  of  the  state  there  is  abundant 
testimony  to  sustain  a  conviction  for  mur- 
der. From  the  standpoint  of  the  defendant 
it  is  a  clear  case  of  self-defense.  The  par- 
tidpants  and  all  of  the  material  witnesses 
are  negroes.  Witnesses  on  each  side  gave 
the  most  positive  and  direct  testimony  for 
and  against  appellant  and  all  of  the  mate- 
rial witnesses  are  flatly  contradicted  and  are 
also  amply  sustained  and  corroborated.  All 
of  tbe  witnesses  fally  sustained  the  respec- 
tive sides  by  which  tbey  were  placed  upon 
the  stand.  This  being  the  condition  of  the 
record.  If  the  iDstructlons  of  the  court  were 
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correct,  we  would  affirm  the  conrlctlou  upon 
the  ground  that  the  witnesses  were  all  be- 
fore the  jury,  and  that  the  jury  were  In  a 
much  better  coudltlon  to  determine  their 
credibility  than  the  members  of  this  court 
are. 

A  number  of  exceptions  were  reserved  to 
the  charge  of  the  court.  We  only  deem  it 
necessary  to  notice  two  of  the  charges  com- 
plained of.  The  sixteenth  paragraph  of  the 
Instructions  of  the  court  is  as  follows :  "(16) 
If  after  a  consideration  of  all  the  evidence 
in  this  case  you  believe  that  the  defendant, 
Ben  Williams,  was  Justifiable  or  excusable  in 
his  acts,  as  those  terms  have  been  defined  to 
you  In  this  charge,  then  In  that  event  he  should 
be  acquitted."  Section  6854,  Comp.  Laws  1909, 
Is  as  follows :  "Sec.  6854.  Burden  of  proof  In 
mitigation  of  murder. — Upon  a  trial  for  mur- 
der, the  commission  of  the  homldde  by  the 
defendant  being  proven,  the  burden  of  proving 
circumstances  of  mitigation,  or  that  justify  or 
excuse  it,  devolves  upon  blm,  unless  the  proof 
on  the  part  of  the  prosecution  tends  to  show 
that  the  crime  committed  only  amounts  to 
manslaughter,  or  that  the  defendant  was 
justifiable  or  excusable."  Instructions  sub- 
stantially in  the  language  of  this  statute 
have  been  repeatedly  approved  by  this  court. 
See  Lnmpkin  v.  SUte,  &  Okl.  Cr.  488,  115 
Pac.  478 ;  Culpepper  v.  United  States,  4  Okl. 
Cr.  103,  lU  Pac  679,  31  L.  R.  A.  (N.  S.) 
1166, 140  Am.  St  Rep.  668 ;  Prince  v.  United 
States,  3  Okl.  Cr.  700,  109  Pac.  241 ;  Hawk- 
ins T.  United  States,  S  Okl.  Cr.  651, 108  Pac. 
561.  The  construction  which  we  have  unl- 
formly  placed  upon  this  statute  is  that,  If 
the  prosecution  proves  the  killing  without 
tending  to  show  that  the  offense  only  consti- 
tutes manslaughter  or  showing  facts  suffi- 
cient to  raise  a  reasonable  doubt  as  to  the 
defendant's  justification  or  excuse,  the  un- 
lawfulness of  the  killing  Is  presumed,  and 
thereupon  the  burden  shifts  to  the  defendant 
to  produce  sufficient  testimony  to  raise  a 
reasonable  doubt  as  to  his  justification  or 
excuse.  But  we  have  never  held  that  thl^ 
burden  required  the  defendant  to  do  more 
than  to  offer  sufficient  testimony  to  raise  a 
reasonable  doubt  as  to  his  justification  or 
excuse.  The  Instruction  complained  of  we 
think  states  the  law  too  strongly.  The  court 
should  have  instructed  the  jury  that  If  after 
a  consideration  of  all  of  the  evidence  in  the 
case  they  believed  the  defendant,  Ben  Wil- 
liams, was  justifiable  or  excusable  in  his 
acts,  or  if  they  entertained  a  reasonable 
doubt  upon  this  subject,  they  should  find  him 
not  guilty.  It  would  have  been  impossible 
for  the  jury  to  misunderstand  such  Instruc- 
tion or  to  have  been  misled  thereby. 

Second.  Section  24  of  the  instructions  of 
the  court  is  aa  follows:  ''(24)  If  you  find 
that  any  witness  has  wUlful^  testified  false- 
ly to  any  material  question,  then  you  are 
«t  liberty  to  disregard  a  part  or  the  whole  ol 
the  testimony  ot  such  witness,  except  In  so 


far  as  the  same  may  be  corroborated  by 
other  credible  evidence." 

[1]  Under  our  statute  in  the  first  instance, 
the  jury  are  the  exclusive  judges  of  the 
credibility  of  the  vritnesses  and  the  weight 
of  the  testimony.  They  are  not  hound  to  be- 
lieve the  testimony  or  any  part  of  the  testi- 
mony of  any  witness,  when  in  their  judg- 
ment the  witness  may  have  testified  falsely, 
or  may  have  been  mistaken.  There  is  no 
statute  or  principle  of  law  which  requires  a 
jury  to  believe  a  witness  simply  because  be 
may  be  corroborated.  To  instruct  a  jury 
that,  if  they  find  that  any  witness  has  will- 
fully testified  falsely  to  any  material  q.uea- 
tion,  then  they  are  at  liberty  to  disregard  in 
part  or  In  whole  the  testimony  of  such  wit- 
ness, except  In  eo  far  as  the  same  may  be 
corroborated  by  other  credible  evidence,  is 
liable  to  create  the  impression  upon  the 
minds  of  the  Jury  that,  where  a  witness  Is 
corroborated,  the  jury  are  bound  to  accept 
his  testimony  as  true.  To  this  extent  such 
an  Instruction  trenches  upon  the  province 
of  the  jury.  See  Gilbert  v.  State,  8  OkL  Cr. 
— ,  129  Pao.  671;  McKnigbt  v.  State,  7  Okl. 
Cr.  235,  122  Pac.  1118;  Sims  v.  State,  7  OkL 
Cr.  7,  120  Pac.  1032 ;  Henry  v.  State,  6  OkL 
Cr.  430,  119  Pac.  278;  Gibbons  v.  Territory, 
6  OkL  Cr.  212,  115  Paa  129;  Rea  v.  State, 
3  Okl.  Cr.  269,  105  Pac.  381.  We  do  not 
think,  however,  that  the  giving  of  this  In- 
struction is  necessarily  reversible  error,  be- 
cause cases  may  arise  in  which  such  an  in- 
struction would  be  beneficial  to  the  defendant, 
or  In  which  the  evidence  was  so  clear  and 
conclusive  as  to  the  guilt  of  the  defendant 
that  there  could  be  no  question  but  that  he 
was  not  injured  by  such  Instruction.  The 
better  plan  is  for  the  trial  court  not  to  at- 
tempt to  give  the  jury  any  instruction  as  to 
who  they  shall  believe  or  who  they  may  dis- 
believe but  to  leave  tbls  matter  to  the  com- 
mon sense,  sound  Judgment,  and  experience 
of  the  jurors.  This  was  evidently  the  Intui- 
tion and  purpose  of  the  law. 

It  Is  insisted  by  the  Attorney  General  that 
in  this  case  the  testimony  is  clear  as  to  the 
guilt  of  appellant,  and  therefore  the  errors  In 
the  Instructions  of  the  court  are  harmless. 
If  the  jury  believed  all  of  the  testimony  for 
the  state  and  rejected  all  of  the  testimony 
for  appellant,  then  the  evidence  would  be 
clear  and  conclusive  as  to  the  guilt  of  9.p- 
pellanL  But  If,  on  the  contrary,  the  jury 
believed  all  of  the  testimony  for  the  defrad- 
ant,  and  rejected  the  testimony  for  the  state, 
appellant  was  clearly  justifiable.  A»  before 
stated,  the  conflicts  In  the  testimony  are  pos- 
itive and  irreconcilable.  Under  these  condi- 
tions, we  think  it  Is  error  for  the  court  to 
give  an  instruction  which  was  calculated  to 
create  a  misapprehension  on  the  minds  of  the 
jurors  as  to  what  their  rights  and  duties 
were  in  settling  the  oonfllcts  in  the  testi- 
mony and  determining  the  credlbUity  of  the 
witnesses 
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For  the  errors  hereinbefore  pointed  out  the 
Judgment  of  the  lower  court  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

▲BMSTBONO,  P.  3^  and  D07LB,  oon- 

<9  OkL  Cr.  IM) 

MILLEE  T.  STATE. 

{Criminal  Conrt  of  Appeals  of  Oklahoma.  April 
IB,  l»ia.) 

fSyllaiUM  hy  the  Court.) 

1.  PKBjtmr  (I  25*)  —  iNDicTiMCT  —  Sum- 

CIKWCT. 

An  lodletmait  for  perjury  need  not  set  out 
the  facU  from  which  It  will  -be  made  to  appear 
that  the  alleged  false  teitimon;  upon  which  the 
rhai^  of  perjury  is  predicated  was  material. 
It  Ifl  loffldttDt  if  the  ezpreas  awrment  la  made 
that  said  testinuHij  was  material  to  tlie  qne»> 
tion  in  issue. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  H  82-89 ;  Dee.  DigTl  2R*3 

2.  PEsnraT  (I  11*)— Irdictmeniv-Mavkbxal- 

ITT  OF  TEafTIMOnT—DEaaBES. 

TpoD  a  trial  for  perjury,  the  degree  of 
the  materiality  of  the  testimony  upon  which  It 
is  based  is  of  no  Importance.  Any  false  state- 
ment made  by  a  witness  which  detracts  from  or 
adds  weight  and  force  to  the  testimony  of  any 
witness  upon  matters  that  are  directly  material 
thereby  becomes  material  Itself  and  constitutes 
"perjury." 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  H  38-64;  Dec.  Dig.  I  11.  •] 

Appeal  from  District  Conrt,  Cherokee 
County;  John  IL  Fltchford,  Jndge. 

Andrew  J.  Miller  was  convicted  of  per- 
jury, and  he  appeals.  Affirmed. 

J.  Berry  King,  of  Tataleonah,  tor  appe- 
lant. Smith  O.  Mataon.  AasL  Atty.  Gen.,  for 
the  State. 

FtTBMAN.j.  CI,  t]  First  A  demurrer  WHS 
filed  to  the  Indictment  upon  the  ground  that 
It  did  not  set  out  the  fhcts  from  whldi  it 
appeared  Out  the  alleged  false  testimony 
upon  which  the  diarge  of  pojnry  was  pred- 
icated was  materlaL  This  demurrer  was 
orerruled  by  the  trial  court  The  contention 
is  tbat  ttie  facts  must  be  set  out  in  the  In- 
dlctmoit  showing  the  materiality  of  the  tes- 
timony alleged  to  be  false.  With  this  con- 
tention we  cannot  agree.  It  would  require 
the  pleador  to  state  all  of  the  erldence  upon 
which  he  relied.  This  Is  never  necessary. 
It  is  enough  on  this  subject  for  the  indict- 
moit  or  Information  to  allege  that  the  testi- 
mony which  Is  charged  to  be  false  and  per- 
Jnred  was  material  in  the  case  in  which  it 
was  glTOL  The  materiality  of  false  state- 
ments Is  often  a  mixed  question  of  law  and 
of  fact,  and  the  degree  of  Ita  materiality  is 
wholly  Immaterial.  It  is  sufficient  if  it  is 
so  connected  with  the  matter  at  Issue  as  to 
have  a  legitimate  tendency  to  prove  or  dis- 
prove some  fact  that  Is.  material. 


This  question  has  already  been  fully  con- 
sidered by  the  court  In  considering  the 
question  aa  to  whether  or  not  certain  testi- 
mony given  before  a  grand  jury  was  ma- 
terial, in  the  case  of  Coleman  v.  State,  6 
OkL  Cr.  265,  118  Pac-OOO.  this  court  said: 

"If  the  statem^t  assigned  as  p^jury 
could  not  have  influenced  the  grand  jury  In 
determining  tbe  issue  before  them,  It  was 
not  material;  but,  if  tbe  statement  was 
made  for  the  purpose  of  influencing  the 
grand  jury  and  was  such  that  It  might  have 
had  this  effect,  then  it  was  material.  It  Is 
not  necessary  that  tbe. matter  sworn  to  be 
directly  and  immediately  material  In  order 
to  constitute  the  offense  of  p^jnry.  It  Is 
snfllcient  If  it  Is  so  connected  with  the  mat- 
ter at  Issue  as  to  have  a  legitimate  tenden- 
cy to  prove  or  dlsiwove  some  fact  that  Is 
material  by  giving  weight  or  probaUUty  to 
or  detracting  from  the  testimony  of  a  wit- 
ness thereto.  Tbls  is  sufficient,  and  makes 
the  testimony  material.  It  has  ther^ore 
hem  fatid  that  perjury  may  be  ass^ed  upon 
false  statements  affecting  a  collateral  issue 
as  to  the  credibility  of  a  witness;  this  be- 
ing material  to  the  main  Issue.  This  was 
directly  passed  upon  by  the  Supreme  Court 
of  Kansas  in  the  case  of  State  v.  Park,  57 
Kan.  432,  49  Pac.  713.  The  Supreme  Court 
of  that  state  there  laid  down  the  true  rule 
as  follows:  To  constitute  perjury,  the  false 
statements  must  be  material  to  the  subject 
under  consideration,  or  such  aa  would  toid 
to  InfluMice  the  determination  of  the  Issues 
to  be  decided.  Ttn  question  whether  the 
defendant  had  been  previously  prosecuted 
and  punished  for  committing  grand  larceny 
in  Bflssourl,  although  In  a  certain  sesue  txH' 
lateral  to  tbe  iineaUon  on  trial,  can  hardly 
be  treated  as  immaterial.  In  the  trial 
wherein  false  statements  are  alleged  to  have 
been  made,  ^rk  voluntarily  became  a  wit- 
ness In  his  own  b^l^  and  he  was  therefore 
subject  to  the  same  rules  on  cross-examina- 
tion as  any  other  witness.  He  having  as- 
sumed the  poslUon  of  a  witness,  It  was  com- 
petent for  the  state  upon  cross-oamlnatlon 
to  test  his  veracity  and  credlhUlty.  It  la 
well  settled  In  this  state  that  a  defendant 
may  be  asked  questions  disclosing  his  past 
life  and  conduct;  and  the  state  may  even 
go  to  the  extent  of  Inqulrli^  If  he  has  ever 
been  convicted  of  the  same  offense  as  that 
for  which  he  Is  upon  trial.  State  v.  Pfeffer- 
le,  36  Kan.  90,  12  Paa  406;  State  v.  Probas- 
eo,  46  Kan.  310,  26  Pac.  749;  State  v.  Wells, 
54  Kan.  161,  37  Pac.  1005.  Not  only  was 
the  statement  of  the  witness  therefore  com- 
petent, but  It  had  an  important  bearing  upon 
the  credit  to  be  given  to  his  whole  testi- 
mony ;  and  It  is  generally  held  to  be  perjury 
to  swear  falsely  to  anything  affecting  the 
credibility  of  the  witness  himself  or  tbe 
credibility  of  another  witness  In  the  case. 
In  Wood  V.  People,  69  N.  Y.  Ill,  It  Is  held 


•For  other  casM  na  sanu  toplft  and  section  NUUBSK  la  Dm.  Dig.  A  Am.  Dig.  K«y-No.  Stfias  ft'Rep'r  ZiidneS 
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that:  '^t  la  not  necessary  that  the  false 
statement  tends  directly  to  prove  the  Issue 
in  order  to  sustain  an  IndictmeDt  for  i>er- 
Jnry.  If  circumstantially  material,  or  If  it 
tends  to  support  and  give  credit  to  the  wit- 
ness in  respect  to  the  main  fact,  it  Is  per- 
jury," The  Texas  Court  of  Appeals  has  held 
that  perjury  may  be  predicated  on  a  false 
answer  of  a  witness  that  he  had  never  been 
convicted  of  a  felony,  as  such  answer  af- 
fects his  credibility,  and  Is  therefore  materi- 
al to  the  Issue.  Williams  v.  State,  28  T^z. 
App.  301,  12  S.  W.  1103.  See,  also,  United 
States  T.  Landsberg  (C.  C.)  23  Fed.  685; 
Washington  v.  State,  22  Tex.  App.  26,  3  S. 
W.  228  ;  2  Bishop's  New  Crlm.  Law,  S  1032; 
Clark's  Crlm.  Law  of  Canada,  388;  Tif- 
fany's Orlm.  Law,  850.' 

"The  degree  of  materiality  la  of  no  Im- 
portance. Any  false  statement  made  hy  a 
wltnesa  which  detracts  from  or  adds  weight 
and  force  to  the  testimony  as  to  matters 
that  are  directly  material  thereby  becomes 
material  Itself  and  may  constitute  perjury. 
Section  106,  3  Oreenleaf  on  EtL,  ia  as  fol- 
lows: 'As  to  the  materiality  of  the  matter 
to  which  the  prisoner  testified,  it  must  ap- 
pear either  to  have  been  directly  pertinent 
to  the  Issue  or  point  in  question,  or  tending 
to  increase  or  diminish  the  damages,  or  to 
induce  the  Judge  or  Jury  to  give  readier 
credit  to  the  substantial  part  of  the  evl- 
dmce.  But  the  de^ee  of  materiality  la  of 
no  Importance ;  for,  if  It  tends  to  prove  the 
matter  In  band.  It  la  enough,  though  it  be 
Imt  drcamstantiaL  Thus  talsehood  in  the 
statemrat  of  collateral  matter,  not  of  sub- 
stance, saeta  as  the  day  In  an  action  of  trea- 
pasB,  or  the  Ui^  of  staff  with  which  an  aa- 
aault  was  made,  or  the  color  of  bis  dothes, 
or  the  Uke,  may  or  may  not  be  criminal,  ac- 
cording as  tbey  may  tend  to  give  w^ht 
and  force  to  other  and  material  clrcnmstanc- 
ea,.  w  to  give  additional  cnmt  to  the  testi- 
mony of  the  wltnesa  bimaelf  or  <tf  some  oili- 
er witness  in  the  cause.  And  therefore  ev- 
ery question  upon  the  croBs^amlnatlon  of 
ft  witness  Is  said  to  be  material.  In  the  an- 
swer to  a  UU  In  equity  matters  not  reapon* 
sivB  to  tbe  bill  may  be  material.  Bnt  where 
the  bin  prays  discovery  of  a  parol  agree- 
ment, wbicb  la  void  by  fbB  statute  of  frauds, 
and  wfaicta  is  deoled  in  the  answer,  thla  dis- 
tinction baa  been  taken :  That,  where  tibe 
statute  Is  pleaded  or  expressly  claimed  as  a 
bar,  tbe  denial  of  the  fftct  la  Immaterial, 
and  therefore  no  perjury,  but  that  where 
tbe  Btatnte  is  not  set  up,  but  the  agreement 
is  incidentally  charged,  as,  for  example,  in 
a  bin  for  rellet  the  fact  Is  material,  and 
perjury  may  be  assigned  upon  the  denial.' " 

That  It  Is  not  necessary  for  an  Indictment 
for  perjury  to  state  the  facts  which  show 
the  materiality  of  false  testimony  was  ex- 
pressly decided  by  the  territorial  Supreme 
Court  In  the  case  of  Cutler  v.  Territory,  8 
OkL  101.  66  Pft&  SOL    Chief  Justice  Bnr- 


BEPOBTBB  <0)a. 

ford  speaking  for  the  court  there  said :  "We 
bave  examined  the  Indlctm^t,  and  And  that 
it  contains  all  the  material  avermente  neces- 
sary to  constitute  a  good  charge  of  perjury, 
and  that  no  error  was  committed  in  over- 
ruling the  demurrer.  The  sufficiency  of  the 
Indictment  la  challenged  upon  the  ground 
that  It  does  not  appear  from  the  alleged 
false  matter  that  tbe  testimony  set  out  was 
material  to  any  issue  before  the  court  It 
is  now  well  settled  the  weight  of  modem 
authority  that  tbe  materiality  need  not  be 
made  to  appear,  other  than  by  an  eziHress 
allegation  that  said  matters  were  material 
to  the  qnestlon  to  be  detomined.  Thla  In- 
dictment expressly  avras  tbe  matariallty  of 
the  allied  false  testlmoE^,  and  Is  sofflclent 
Blch  V.  n.  8.,  1  Old.  854.  83  Paa  804;  Stan- 
ley V.  IT.  S..  1  OkL  336,  33  Pac.  102S;  Terri- 
tory T.  Lockhart  [8  N.  M.  B23],  46  Pb&  1106; 
Peoide  T.  Von  Tledeman,  120  Cal.  128^  62 
Pac;  155;  State  v.  Sutton,  147  Ind.  168,  46 
N.  B.  468;  Shaffer  v.  Steto  [87  Bid.  124]  30 
Atl.  313." 

Mr.  Bishop,  In  bis  New  Criminal  Proce- 
dure (volume  2,  }  821),  says :  "Tbe  materi- 
ality of  tbe  false  testimony  to  the  Issue  or 
point  of  inq.ulry  being  an  essential  elemeait 
in  the  offense,  it  must  be  averred.  And  the 
pleader  1m  doin^  thU  may  at  M0  elwtkm  «oy 
that  M  lOM  thut  material  or  fet  out  feet* 
from  which  its  materiality  In  law  appear." 

In  SO  Cyc  under  "Perjury,"  p.  1435,  It  is 
said:  "It  Is  snffldent  to  charge  generally 
that  the  false  testimony  was  in  respect  to  a 
matter  material  to  the  Issue,  without  settiug 
out  the  &cte '  from  which  such  materiality 
appears." 

The  law  as  announced  above  Is  property 
settled  against  defendant's  contentions,  and 
we  deem  It  unnecessary  to  ette  addittonal 
authorities. 

Second.  Upon  the  trial  of  this  cause  it 
was  proven  that  one  Blue  Cromley  had  pre- 
viously been  tried  in  the  district  court  of 
Cherokee  county  for  murder.  In  which  trial 
appellant  was  sworn  and  testified  aa  a  wit- 
ness. His  testimony  upon  the  dual  trial  was 
directly  contradictory  of  Btatemoats  lAlch 
he  had  made  as  a  witness  at  tbe  preUmtnary 
trial  of  Blae  Oromley.  Bdng  questioned 
about  the  matter,  he  not  only  denied  having 
made  such  statements  upon  said  preUmlcary 
trials  bnt  also  swore  posttively  that  be  had 
not  a^tearod  and  testllted  as  a  witness  In 
such  merlons  trial  It  was  then  ^oven 
that  as  a  matter  of  tact  he  bad  testified  at 
the  ivelimlnary  trial  of  Bine  Oromley  and 
had  then  testified  positively  to  a  different 
statement  of  f&cts  to  those  which  he  testi- 
fled  to  upon  the  final  trial  of  said  Blue 
Cromley.  This  denial  of  his  previous  testi- 
mony and  of  tbe  fact  that  he  had  testified 
at  sudi  previous  trial  was  material,  as  it 
traded  to  affect  his  credibility  as  a  witness 
upon  said  Atmi  trial 
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Wm  tbtnk  the  erMence  sustains  the  convic- 
tion. The  Jndsment  of  the  loww  eourt  Is 
therefore  In  all  things  affirmed. 

AlUfSTBONG,  P.      and  DOXLID,  con- 

CQT. 

<9  OU.  Cr.  ITS) 

FRANKLIN  t.  STATa 

(Ciiminal  Coart     Appeals  of  CHclahoma.  April 
12,  1913.) 

(8vUahu»  fry  th0  Court.) 

I.  OUUNAI.  Law  (I  Q27*>— PsSFABATIOlf  rOB 

TrniAL—OoFt  OF  AccuaanoH— Waxvsb. 
Under  the  Conatitation  (asctkm  20,  Bm  of 
Slffhts),  in  all  criminal  proeecotlonB  the  defend- 
ant Is  entitled  to  a  copy  of  the  accnsation 
against  him;  but,  if  he  be  at  large  bo  that  he 
can  go  to  tbe  clerk's  office,  call  (or,  and  ezam- 
ina  the  original  aocoMtton  and  cooj  it  if  he 
desires,  the  state  is  under  no  obligation  to  make 
and  serre  a  copy  upon  him.  However,  if  he  de- 
mands' a  copy  tbereof,  the  state  must  fnmiah  it, 
hot,  nnkai  ha  demanda  it  before  annooneing 
ready  for  trial,  his  right  to  a  copy  is  walTcd. 

tBd.  Note.— For  other  cases^  see  Criminal 
lAW,  Csnt.  Dig.  il  lSe9-1406, 141%  1484;  Dec 

Diciettr.*] 

&  'UanniTAi.  Law  Q  029*)— Phvakatioit  tob 

TbIAL — 8EBVXOB  or  IdST   Of  WiTmtSBXS— 

WAivn. 

The  defendant  in  a  capital  case  may  waive 
Us  oonstitational  ri^t  to  be  fnrnisfaed  with  a 
list  of  the  witnesses  that  will  be  called  in  chief 
to  proTe  the  allegations  of  the  indictment  or 
infomtatloa,  blether  with  their  post  office  ad- 
dressee at  least  two  days  before  the  case  is 
called  (or  trial 

.[Bd.  Note.— For  otiier  cases,  see  Oriminal 
t«w.  Cent  Dig.  ft  143(^1429,  1482-1488;  Dea 
Diff.  S  029.*] 

8.  TnOt  (k  II*)— OOMPDTATION— "DAT." 

A  daj.  Id  legal  consideration,  is  pnnctnm 
temporis.  Fractions  of  a  day  are  to  be  disre- 
garoed  fai  computations  which  include  more  than 
one  day,  and  InTolve  no  question  of  priority. 

[Eld.  Note.— For  other  caaes,  see  Onm^  Cent. 
Die.  i  S3 :  Dec.  Dig.  |  U.* 

For  other  deSnitions,  see  Words  and  Pbraaes, 
VOL  2,  pp.  ISSZ-im;  vol.  H,  p.  7820.] 

4.  HoiczciDX  d  78*)—  HAiiH.AuonTS>-4nm- 

CICHCT  OV  BTIDSirCB. 

In  a  prosecntion  for  murder,  the  evidence 
is  held  sufficient  to  support  the  verdict  of  man- 
slaughter in  the  second  degree,  and  tbat  no  er- 
ror was  committed  on  the  trial. 

[Ed.  Note.— Far  other  cases,  see  Homicide, 
Cent  Dig.  I  104;  Dec.  Dig.  |  78.*] 

(AdditiotMl  Svticbiu  by  B^torial  SUiff.) 

5.  CKomxL  Law  a  629*)— OomiifUAXOB— 
Waitxb  or  Right. 

Where  coansel  for  defendant  in  a  homicide 
case  refuses  to  consent  to  a  continuance  until 
another  case  on  call  (or  that  day  is  tried,  this 
constitntes  a  waiver  of  any  right  defendant  may 
have  to  a  contlnoancs. 

[Ed.  Note.— For  other  caaes,  see  Crirolnsl 
Law,  Cent  Dig.  |f  1439-1409, 1482-1486;  Dec. 
Die.  S  «29.*] 

0.  cxnnivAi:.  Law  (|  628*)— Ior  or  Winrass- 
■a— REBiDKiicia. 

Where  the  witnesses,  whose  names  were 
indorsed  on  the  Information,  were  relatives  and 
near  neighbors  of  defendant,  the  words  "all  of 
Konawa,  Okl.,"  sufficiently  designated  their  post 
office  addresses,  witbii^  tbe  requirement  of  Const 


Bni  of  Bights,  I  20.  that  defendant  AaU  bo 
served  with  a  list  of  Uie  witnesses  togethsr  with 

their  post  office  addresses. 

[EH.  Note.— For  other  cases,  see  Crimioal 
Law.  Cent  Dig.  SS  140(^1411.  1418-1410;  Dec. 
Dig.  I  «i2a*] 

Ai^ieal  £rom  District  Court,  Seminole 
Connty ;  Tom  D.  McEeown,  Jodg& 

Rol>ert  Franfclln  was  convicted  of  man- 
slaoghter  in  the  aaamd  d^ree,  and  be  ajf* 
peals.  Affirmed. 

Crump  Sl  Fowler,  of  Wewoka,  for  plalntlS 
In  error.  C^ias.  West,  Atty.  Oen.,  Smith  CL 
Hatson,  Asst  Atty.  Geo.,  and  H.  A.  Klog^ 
of  Oklahoma  City,  for  the  Stata 


DOTLI^  J.  PlfUntlff  In  mot,  Robert 
FnnkBn,  bwetoafter  referred  to  as  the  de> 
fttidant,  was  In  the  district  court  of  Seminole 
ooaat7  convicted  of  manslaoghter  In  the  see* 
ond  d^;ree  on  an  information  diarging  him 
with  the  murder  of  Mary  Gordon,  and  in 
accordance  with  the  verdict  of  the  jury  was 
on  AoKust  26, 1911,  sentenced  to  serve  a  tena 
of  two  years  in  the  pwltenUary.  To  rereree 
this  judgment  an  appeal  by  case-made  was 
perfected. 

Briefly  stated,  tbe  reo>rd  discloses  the  fol- 
lowing facts:  On  September  24,  1910,  there 
was  a  "sui^w^  at  tbe  home  of  Jim  Franklin, 
a  brother  of  Out  defendant,  attended  by  a 
number  of  n^rroea,  among  them  Mary  Gof^ 
don,  the  deceased,  and  her  stepson,  Manual 
Gordon.  The  defendant  had  some  troable 
at  the  supper  with  hbinnal  Gordon,  and  tbe 
deceased  started  home^  carrying  a  shotgun, 
end  was  overtaken  by  the  defendant  and  his 
brother  Houston  Franklin,  and  la  a  scuffle 
tor  tike  possession  of  the  gun  the  deceased 
was  shot  She  died  In  a  few  days  from  tbe 
effects  of  the  gunshot  wound. 

B.  L.  Adamson  testified  that  shortly  after 
the  deceased  bad  started  home  he  heard  her 
exclaim,  "Don't  shoot  me  Houston,  don't 
shoot  me ;"  and  then  he  beard  the  report  of 
a  gun  and  went  to  where  she  was.  The  d»- 
f^dant  and  Jesse  Ross  were  with  her,  and 
she  said  tbat  Houston  bad  shot  her. 

Jesse  Ross  testified  that  he  was  leas  than 
100  yards  distant  when  he  heard  tbe  shot 
and  went  to  where  she  was,  meeting  the  de- 
fendant who  waa  carrying  a  shotgun.  While 
witness  was  there,  the  d^oidant  came  back 
and  said  to  the  deceased,  "I  was  tryi^  to 
protect  you,  wasn't  I,  Mrs.  Mary  Gordon?" 
to  which  she  reidled,  "No,  Robert,  don't  come 
here  and  try  to  blab  that  to  me,  yon  know 
you  held  me  and  Houston  shot  me." 

Henry  Gordon,  her  husband,  testified  that 
the  deceased  as  a  dying  declaratlim  atated: 
"Robert  held  me  and  Houst«m  shot  me.  I 
know  the  law  will  have  Its  course,  hut  I  do 
feel  sorry  for  the  boys,  and  I  am  faopins 
they  won't  harm  them." 

The  defendant's  sister  testified  that  she 
waited  on  the  deceased  and  on  tbe  day  aba 


•For  ether  eases  set  sams  tsplft  and  secUea  NUHBEB  la  Dec.  Dig.  ft  Am.  Dig.  Kar-No.  Berles  ft  Rv'r  Zndases 
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died  she  said  that  Houston  shot  her  and 
Robert  held  her,  and  sent  for  the  defendant's 
mother  and  said  to  her,  "She  did  not  want 
the  boys  punished,  and  she  did  not  think 
the  boys  done  it  on  purpose,  and'  that  she 
woold  leave  it  in  the  hands  of  the  Lord." 

The  defendant,  as  a  witness  on  his  own 
behalf,  testifled  that  with  his  brother  Hous- 
ton he  started  home  about  11  o'clock,  and 
met  the  deceased  on  the  road;  that  she 
threw  the  shotgun  down  on  them  and  told 
them  to  stop ;  that  they  Jumped  oil  the  horse 
they  were  both  riding,  and  Houston  grabbed 
the  gun  and  tusseled  with  her,  aod  the 
gun  went  off,  and  the  deceased  grabbed  him 
and  he  held  her  a  little  while  and  then  laid 
her  down  and  went  back  to  the  house  and 
told  them  about  It 

The  record  shows  that  Houston  Franklin 
and  the  defendant  were  Jointly  charged  in 
the  original  complaint,  but  it  does  not  ap- 
pear that  Houston  was  apprehended. 

The  petition  contains  the  usual  assign- 
ments that  the  verdict  is  contrary  to  law  and 
is  not  sustained  by  sufficient  evidence,  and 
that  the  court  erred  In  overruling  the  mo- 
tion for  new  trial.  Also  that  the  court  erred 
in  denying  a  motion  for  a  continuance.  How- 
ever, there  is  nothing  tending  to  show  that 
the  trial  court  abused  Its  discretion  in  deny- 
ing the  application.  The  assignments  relied 
upon  for  a  reversal  of  the  Judgment  are,  in 
effect,  that  the  court  erred  in  refusing  the 
request  of  the  defendant  that  he  be  furnished 
with  a  list  of  the  witnesses,  together  with 
their  post  office  addresses,  two  days  before 
said  case  was  called  for  trial. 

The  record  shows  that  the  crime  for  which 
the  defendant  stood  charged  was  committed 
on  September  24,  1010.  The  defendant  was 
admitted  to  ball  October  6,  1910.  The  in- 
formation was  filed  January  10,  1911,  and 
indorsed  thereon  were  the  names  of  Henry 
Gordon,  husband  of  the  deceased,  Jesse  Ross, 
£.  It.  Adamson,  and  Loa  Scott,  sister  of  the 
defendant,  and  following  the  names  the  words 
"all  of  Konawa,  OkL"  The  defendant's  coun- 
sel secured  the  original  papers  In  the  case 
August  20th,  and  them  until  the  county 
attorney  called  for  them. 

[11  Vfhm  the  case  was  called  for  trial 
•August  23,  1911,  the  d^endant  objected  to 
going  to  trial  without  a  list  of  the  witnesses, 
together  with  their  post  office  addresses. 
During  the  afternoon  session,  the  county  at- 
torney in  open  court;  in  the  presence  of  the 
defendant  and  his  counsel,  entered  the  post 
office  address  of  each  witness  on  the  informa- 
tion, and  the  case  was  continued  until  9  a. 
ra.,  August  25th,  at  which  time  the  objection 
was  renewed  on  the  ground  that  two  full 
days  had  not  elapsed,  and  the  defendant  was 
thereby  deprived  of  his  constitutional  right, 
as  guaranteed  by  section  20  of  the  Bill  of 
Rights,  that:  "In  capital  cases,  at  least  two 
days  before  the  case  Is  called  for  trial,  he 
shall  be  furnished  with  a  list  of  the  witnesses 
that  will  be  called  In  chief  to  prove  the  al- 


legations of  the  Indictmfflcit  or  Information, 
together  with  their  i>ost  office  addresses." 

[3]  A  day,  in  legal  cmisideration,  is  pune- 
tum  temporls;  fractions  of  a  day  are  to  be 
disregarded  in  computations  whi<Ai  incinde 
more  than  one  day,  and  Involve  no  questltm 
of  priority.   Section  2962,  Snyder's  Sts. 

[B]  However,  the  record  shows  that  the  court 
offered  on  August  25th  to  pass  the  case  until 
a  homicide  case  that  was  on  call  for  trial 
that  day,  was  tried,  bat  the  defendant's  coun- 
sel refused  to  consent  This  constituted  a 
waiver  of  any  right  the  defendant  might 
have  to  further  continuance. 

In  case  of  Blalr  t.  State.  4  Okl.  Cr.  3^, 
111  Pac.  lOOS,  tblB  court  held:  "Under  the 
Constitution  of  Oklahoma,  the  defendant  is 
c^ntitled  to  a  copy  of  tbe  Indictment  or  in* 
formation  filed  against  him ;  but  If  he  be 
at  large  so  that  he  can  go  to  the  clerk's  office, 
:  call  for,  and  examine  tbe  original  accusation, 
and  copy  it  if  he  desires,  the  state  is  under 
no  obligation  to  make  and  serve  a  copy  up- 
on him."  See,  also,  Stouse  t.  State^  6  OkL 
Or.  415,  119  Pac.  271. 

[2]  The  provision  of  the  Constitution  re- 
ferred to  does  not,  as  counsel  contend,  state 
that,  "Defendant  shall  be  served  with  a  copy 
containing  a  list  of  witnesses  with  their  post 
office  address,"  but  states  that,  "He  shall 
be  fumisbed  with  a  list  of  the  witnesses  that 
will  be  called  In  chief  to  prove  the  all^aUons 
of  the  Indictment  or  information,  together 
with  their  post  office  addresses."  The  courts 
have  no  power  to  deprive  a  defendant  of  this 
right  However,  the  right  is  one  that  may 
be  waived ;  and,  while  a  defendant  in  a  capi- 
tal case  is  not  to  be  presumed  to  waive  any 
of  his  lights,  yet  where  such  right  la  large- 
ly for  his  benefit  or  in  the  nature  of  a  per* 
Bonal  privil^e,  the  law  Is  well  settled  that 
tbe  defendant  may  waive  such  right  Starr 
V.  State.  5  OkL  Cr.  440,  115  Pac.  356.  A  de- 
fendant may  plead  guilty  and  thus  deprive 
himself  of  one  of  the  most  valuable  rights 
secured  to  the  citizen — that  of  a  trial  by 
Jury.  If  he  can  expressly  admit  away  tbe 
whole  case,  then  it  follows  that  he  can  admit 
away  a  part  of  it  but  he  will  not  be  pre- 
sumed to  have  done  so.  Courts  should  see 
that  the  defendant  is  protected  In  all  his 
rights,  and  no  waiver  should  be  implied  un- 
less the  facts  are  such  to  clearly  Justify  it 

[fi]  In  this  instance  the  witnesses  whose 
uames  were  indorsed  on  the  Information  were 
the  relatives  and  near  neighbors  of  the  de- 
fendant and  the  words  "all  of  Konawa, 
Old.,"  sufficiently  designated  their  post  office 
address,  and  If  there  was  any  irregularity  it 
affirmatively  appears  that  the  defendant  ex- 
pressly waived  it  We  think,  the  technical 
objections  made  are  obviously  destitute  of 
merit 

[4]  To  convict  of  manslaughter  in  the  sec^ 
ond  degree.  It  Is  not  necessary  to  show  an 
Intent  to  kill.  It  Is  sufficient  to  show  an 
unlawful  killing,  and  we  think  tbe  evidenw 
is  ample  to  support  the  verdict. 
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Havliic  examined  eacb  of  Uie  asglgnmeats 
arpaed,  and  finding  no  prejudidal  error  in 
'  tbe  record,  tbe  Jadgment  of  the  district  conrt 
of  Seminole  count?  Ifl  affirmed. 

ARMSTRONG,  P.  and  rURMAK.  J., 
ooncor. 


(S  OkL  Cr.  Ifil) 

vnsATHERHOiyr  t.  state. 

(Criminal  Conrt  of  Appeals  of  Oklahoma. 
April  S,  1913.) 

(SyUahiu  Iv  the  Court.) 

1.  OMomtAL  Law  (S  301»>— Withdrawal  or 

PXJBA— DiSCBBTION  OP  CoDBT. 

A  motioD  to  quash  and  set  aside  an  infonna- 
tion  shonld  be  made  before  plea,  and  an  ap- 
plication for  leave  to  withdraw  a  plea  of  "not 
CuiltT"  for  tbe  purpose  of  moTing  to  quash  and 
set  aside  the  Information  is  addressed  to  tbe 
soand  discretion  of  the  conrt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S  687;  Dec  Dig.  |  801.*] 

2.  IlTDICTUKNT    AITD    IlVFOBUATION  (|  122*^ 
VABIANCE  FROM  COMPLAINT. 

The  complaint  before  the  committing  mag- 
latrmte  aventxl  that  the  killing  was  effected  by 
toeans  of  a  shotgnn ;  and  the  information  in 
the  district  conrt  averred  that  the  killing  was 
effected  by  means  of  a  Winchester  riSe.  Held, 
that  this  is  a  sufficient  compliance  with  tbe 
constitutional  provision  (sectioo  17,  Bill  of 
Bights)  as  the  means  by  which  the  offense  was 
<»»unitted  are  not  a  constituent  element  of  the 
crime  of  marder,  and  that  the  variance  Iwtween 
the  averments  of  the  original  complaint  and  tbe 
information  filed  in  the  district  conrt  are  not  to 
the  prejudice  of  -the  substantial  rights  of  the 
defendant. 

[Ed.  Note.— For  other- cases,  see  Indictment 
and  Information,  Cent.  Dig.  ft  821-^;  Dec. 
Dif.  i  122.*] 

31.  C^nnvAL  Law  (|  SOI*)— Withdrawal  of 
Plea. 

Where  the  motion  to  qoash  and  set  aside 
is  not  made  in  good  faith,  and  is  obviously  with- 
ont  merit,  and  It  is  evident  that  sobstantial  jus- 
tice will  not  be  promoted,  nor  rights  of  the  de- 
fendant prejudiced,  an  application  for  leave  to 
withdraw  a  plea  of  not  guilty  for  tbe  purpose  of 
presenting  each  motion  was  properly  denied. 

(Ed.  Note.— For  other  cases,  see  Criminal 
lAW,  Gent  Dig.  I  687;  Dea  Dig.  f  301.*] 

4.  (^cnmiAL  Law  (|  927*)-Teiax<-Sbpaba- 

TIOH  or  JURT. 

Section  6851,  Comp.  Laws  1909,  providing 
that  "the  jurors  sworn  to  try  an  indictment 
maj  at  any  time  before  the  submission  of  tbe 
canae  to  the  jury,  in  tbe  discretion  of  the  court, 
be  permitted  to  separate,  or  to  be  kept  in  the 
charge  of  proper  officers,"  leaves  the  question 
of  keeping  the  jury  together  during  the  trial 
ot  a.  capital  case  within  the  discretion  of  tbe 
trial  court  The  fact  that  a  jnror  in  a  capital 
case  became  separated  frcnn  bis  fellow  jurors 
at  a  recess  dntinc  the  trial,  and  left  the  custody 
of  tbe  offioer  who  had  the  Jnry  in  charge,  is 
not  snfficlent  ground  to  grant  a  new  trial ;  where 
It  does  not  appear  that  he  bad  any  communica- 
tion with  any  one  concerning  the  cause,  either 
dineUy,  by  eonvemtlon,  or  indirectly,  by  over- 
hearing the  observations  of  others,  or  diat  be 
did  any  act  Inconristent  with  bis  duty  as  a  juror 
daring  sach  separation. 

CBH.  _Note.— E\>r  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2257-2202^;  Dee.  Dig.  { 
827.*] 


5.  C^tnciNAL  Law  (|  1163*)— Jttrt— Sefaba- 

TIOIT— PrESUUPTIOIT  OF  PREJUDICED 

When  the  jnry  have  separated  without 
leave  of  tbe  court  after  retiring  to  deliberate  on 
their  verdict  and  before  delivering  or  sealing 
the  same  if  It  be  sealed,  In  violation  of  section 
6896,  Comp.  Laws  1900,  prejudice  will  be  pre- 
sumed, and  the  bnrden  of  proof  is  on  the  prose- 
cution to  affirmatively  show  that  the  defendant 
was  not  prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  8090-3009;  Dec.  Dig.  | 
1168.*] 

6.  HoHiciDB  (88  19,  6S*)— Mutual  Coubat. 

Where  ■  the  killing  was  done  in  mutual 
Combat  entered  into  wUlingly  and  in  the  knowl- 
edge of  its  liability  to  cause  death  to  one  or 
more  of  the  combatants,  all  parties  who  know- 
ingly and  intentionally  engage  in  such  mutual 
combat  are  guilty  of  murder  or  first-degree 
manslangbterr  unless  It  be  shown  that  before 
the  fatal  shot  was  fired  they  had  refused  any 
further  combat,  and  had  in  good  felth  with- 
drawn and  sought  to  avoid  farther  cwflict,  and 
that  tbe  killing  waa  tlien  done  in  nsceseary  self- 
defensa. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ||  32,  86,  87;  Dec.  IMg.  |i  19,  63.*] 

7.  Homicide  (8  30*)— Principals. 

One  who  is  present,  aiding  and  abetting 
in  a  murder,  is  guilty  as  a  principal,  though  an- 
other does  the  killing. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  88  48-51 ;  Dea  Dig.  8  30.*] 

8.  HouciOK  <f  8^)  —  Appral  —  HARMr^ww 

E^ROR. 

A  defendant  who  has  been  convicted  of 
manslaughter  in  the  second  degree  cannot  com- 
plain that  the  conrt  diarged  tbe  law  of  man- 
slaughter in  the  second  degree,  and  that  tbe 
evidence  did  not  justify  such  a  charge. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  88  715-717,  720;  Dec  Dig.  |  340.*] 

Error  from  District  Court,  EUlis  County ; 
O.  A.  Brown,  Judge. 

Harry  Weatherbolt  waa  convicted  of  man- 
slaughter in  the  Becond  degree  and  brings 
error.  Affirmed. 

The  plainUff  in  error,  heretnaftw  referred 
to  OS  the  defendant,  was  convicted  of  man- 
slaughter in  the  second  degree  in  the  district 
oonrt  of  Ellis  comity  on  an  Information  filed 
in  said  conrt  October  12,  1909,  charging  him 
with  the  mnrder  of  Thomas  Morgan  In  said 
county  on  the  27th  day  ot  July,  1900,  and 
was  sent^ced  to  Imprisonment  in  the  pen- 
itentiary for  a  term  of  3%  years,  l^e  Judg- 
ment and  sentence  was  entered  October  14, 
lOU.  To  reverse  the  Judgment,  the  defend- 
ant perfected  an  appeal  by  case-made. 

The  story  of-the  homl^de  as  told  by  the 
witnesses  for  tbe  state  Is  short  and  atmpto. 
Tbe  defendant  and  the  deceased  dlsi^reed 
and  bad  some  dlfilcnlty  over  tbe  line  fence 
which  separated  tbe  farms  of  the  respective 
parties.  The  defendant  bad  removed  the 
fence,  and  the  deceased  bad  moved  it  back, 
On  tbe  fatal  day  tbe  cows  of  the  deceased 
got  through  the  fence  and  into  the  defend- 
ant's kaflSr  com.  The  deceased's  daughter 
Eisle  testified:  That  she  drove  tbe  cows  out 
of  the  cornfield,  and  B.  F.  Powers  met  ber 
and  told  her  to  ke^  the  cows  out   She  told 


•For  other  cases  sss  same  topio  and  section  NUHBBR  la  Dto.  Dig.  ft  Am.  Dig.  K«y-No.  8w1m  *  Bv>  ladexM 


Digitized  by 


186 


181  PACIFIC 


BKFOBTBB 


(OU. 


him  tbey  would  If  they  would  let  them  keep 
the  fence  up;  and  he  told  her  not  to  fix  the 
fence  and  then  went  towards  bis  house,  and 
bis  son  Ray,  who  was  with  blm,  went  to 
Weatherbolt's.  That  she  had  a  hammer  and 
some  staples  and  commenced  to  fix  the  fence. 
That  presently  she  saw  Mr.  Powers  and  Us 
son  and  the  defendant  coming  towards  her, 
so  she  went  home  and  told  her  folks  about 
the  cows  being  out,  and  asked  her  brothers 
to  come  and  help  her  fix  the  fence;  and 
Henry,  Hiram,  and  Arnold  said  that  they 
would  go  with  her,  and  they  and  her  father 
and  sister  Janette  returned  with  her.  That 
her  oldest  brother  had  a  22  pistol,  the  other 
two  had  shotguns,  and  ber  father  had  a  22 
rifle.  That  they  went  along  the  fence  and 
straightened  It  up  and  started  to  steeple  it. 
That  the  defendant,  Mr.  Weatberholt,  and 
Mr.  Powers  and  his  son  Ray  were  standing 
by  an  old  bay  stack.  The  defendant  had  a 
double-barrel  shotgun,  and  the  elder  Powers 
had  a  Winchester  rifle.  That  the  three  walk- 
ed up  to  them,  and  her  father  said.  "We  are 
fixing  the  fence  to  keep  the  cattle  out,"  and 
the  defendant  said,  "Shut  your  mouth;  your 
life  is  short"  That  they  were  all  on  her 
father's  farm,  and  they  went  on  fixing  the 
fence.  The  defendant  and  Powers  followed 
them.  Overtaking  them,  her  father  told 
Powers  that  he  wanted  him  to  keep  bis  dog 
off  the  cattle,  and  Powers  said,  "Shot  your 
mouth,"  and  fired  at  blm,  and  the  defendant 
shot  also  about  the  same'  time.  That  the 
first  shot  that  the  defendant  fired  struck  her 
father  on  the  hand;  and  be  fired  a  shot,  and 
said,  '*Tbat  will  do,"  and  started  home,  when 
he  was  shot  In  the  back,  and  died  in  a  few 
minutes.  That  the  second  or  third  shot  after 
her  father  fell  stmck  ber  brother  Henry  in 
the  baift,  and  he  died  before  the  doctor  ar- 
rived. Tbat  all  together  four  shots  were 
fired  by  Powers  and  two  by  the  defendant 

The  testimony  of  Janette,  Hiram,  and  Ar- 
nold Morgan  was  in  substance  the  same  as 
that  of  their  sister  E3sie. 

The  widow  of  the  deceased  testified:  That 
she  had  seen  the  defendant  walk  along  the 
fence  with  an  old  shotgun,  and  she  felt  un- 
easy when  the  children  went  to  the  f«noe, 
80,  leaving  ber  baby  with  her  daughter  Sllva, 
she  wait  about  40  rods  from  the  house  and 
looked,  and  saw  the  defendant  and  Powers 
following  her  husband  and  the  children  along 
the  fence.  That  Powers  fired  the  first  shot 
and  the  defmdant  the  second.  Then  the 
shooting  became  generaL  Tbat  she  saw  the 
defendant  shoot  again,  and  she  went  towards 
them  and  met  her  little  girl,  who  said,  "They 
have  shot  papa,  and  I  think  he  Is  dead,  and 
tb^  shot  Henry."  That  Mr.  Powers  seemed 
to  have  been  shot,  as  bla  son  and  the  de- 
fendant helped  him  as  he  wait  away. 

Dr.  G.  K  Ir^  testified:  That  he  was  a 
regular  licensed  and  practicing  physician  lo- 
cated at  Oage,  and  waa  called  to  the  home 
of  the  deceased,  Thomas  Morgan,  and  exam- 


ined the  body.  That  the  wound  tbat  caused 
the  death  was  made  by  a  bullet  that  had  en- 
tered bis  back  and  passed  through  his  body, 
and  there  was  also  a  gnnsbot  wound  on  the 
wrist. 

The  record  shows  the  conviction  of  both 
the  def^dant  and  Powers  for  the  killing  of 
Henry  Morgan  at  the  time  of  the  tragedy, 
and  that  they  were  each  sentenced  to  serve 
a  term  of  two  years'  imprisonment,  and  that 
after  serving  a  short  time  the  defendant  had 
been  granted  a  parole. 

For  the  defense  E.  F.  Powers  was  the  main 
witness.  He  testified:  Tbat  he  talked  with 
Elsie  Morgan  on  the  fatal  day  about  the 
stock  trespassing,  but  did  hot  tell  her  that 
he  would  not  permit  the  fence  to  be  fixed. 
That  he  sent  Ms  son  Ray  to  t^  the  defend- 
ant that  Morgan's  stock  had  been  In  the 
crop  and  went  home.  That  the  defendant 
shortly  after  came  to  his  home  and  asked 
him  to  go  with  him  to  estimate  the  damage 
done. by  Morgan's  stodi,  and  he  went  with 
the  defendant  who  had  a  double-barrel  shot- 
gun. Tbat  he  carried  bis  44  Winchester  rifle 
to  shoot  jack  rabbits.  They  passed  the  Mor- 
gans near  the  line  f^ce  without  stopping.  Mr. 
Moi^n  made  some  remark,  and  the  defend- 
ant said  to  Morgan  that  "he  was  not  afraid 
of  him,"  and  Morgan  answered  "that  we  are 
ready  for  you  right  now,"  that  the  Morgans 
went  west  and  they  went  east  into  the  corn- 
field and  examined  the  damage,  and  .then 
took  the  back  trade  and  ov^ook  the  Mor- 
gans, and  Mr.  Morgan  made  some  remark 
to  witness  about  wanting  him  to  keep  his 
dog  oCT  the  stock,  and  as  he  said  this  be  and 
his  son  Henry  raised  their  guns  and  fired, 
and  witness  was  struck  on  the  head  with  a: 
rifle  ball,  kno(^li^  blm  down.  That  he  rais- 
ed up  and  shot  at  Mr.  Morgan.  That  Ar- 
nold and  Hiram  Morgan  shot  at  him,  several 
shot  hitting  him  on  the  head  and  shoulder. 
And  witness  shot  again  at  Mr.  Morgan,  and 
then  shot  at  Henry  Morgan,  who  was  shoot- 
ing at  him.  That  he  had  beard  threats  made 
against  him  and  the  def^dant  by  B£r.  Mor^ 
gan,  and  had  noticed  that  the  Morgana  often 
carried  guns  back  and  forth  to  their  work. 
Tbat  he  had  been  granted  a  pardon  In  the 
case  of  his  conviction  for  klllli^  Henry  Mor- 
gan, and  the  case  against  him  for  the  killing 
of  Thomas  Morgan  had  been  dismissed. 

Mrs.  Powers,  his  wife,  testlfled  that  she 
was  watching  the  parties,  and  the  first  shot 
was  fired  fR»n  the  Morgana*  side  <mF  the 
fence. 

Ray  Powers  testifled  that  the  Morgans  fir- 
ed the  first  shot  and  the  defendant  fired  two 
shots. 

Joe  Bryan  and  his  wlf6  both  testifled  tbat 
they  wltnessesd  the  shootinff,  and  the  first 
two  shots  were  from  the.Morgans'  side  of  the 

fence. 

Several  witnesses  testified  that  they  heard 
the  deceased  threaten  to  ^oot  the  ^fendant. 
The  defense  was  justification  In  aelf-de- 
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(^ua.  TIm  deCenduit  Aid  not  take,  the  wit- 
ness stand  on  Ida  own  behalf. 

Tbe  fongoing  statement  tacts  Is  soffl- 
doit  far  the  purpose  of  this  oplidon. 

W.  H.  SprlsKfield  and  G.  B.  Warroi.  both 
of  Gage,  for  plalotiff  In  error.  Chas.  West, 
Atty.  Gen.,  Smith  C.  Matson.  Asst  Atty.  Gen., 
and  Jos.  L.  Hull,  of  Oklahoma  City,  for  the 
State. 

I>Oyo:,  J.  (after  stating  the  flicts  as 
above).  A  nnmb»  of  allied  wrors  In  the 
trial  of  the  case  are  assigned,  which.  In  so 
far  as  they  are  deemed  essential  In  review- 
ing tbe  case,  will  be  noted  In  the  order  of 
preewtation.  The  flrst  assignment  Is  the 
Dsaal  one  that  the  court  vmA  in  OTermUng 
tbe  motion  for  new  trial: 

Second.  The  defendant  claims  that  the 
court  erred  in  overruling  his  aiH>Ucatlon  for 
leave  to  withdraw  his  plw  of  "not  guilty," 
and  permit  him  to  file  a  motion  to  quash 
tbe  information  on  the  ground  that  there  was 
a  variance  between  the  complaint  and  In- 
formation, In  that  the  former  charged  that 
the  killing  was  effected  by  means  of  a  breach 
loading  shot  gon,  whereas  tbe  latter  charged 
that  it  was  by  means  of  a  Winchester  rifle. 

[1]  An  application  for  leave  to  withdraw 
a  plea  of  not  guilty  is  addressed  to  the  sound 
discretion  of  the  court  The  record  shows 
that  on  August  18,  1908,  the  defendant  was 
brought  before  the  county  Judge,  acting  as  a 
committing  magistrate,  and  haviog  waived  a 
preliminary  examination  was  held  to  answer 
for  murder  as  charged  before  the  district 
court;  that  on  August  21,  1909,  he  was  ad- 
mitted to  baU  by  the  district  judge;  that  on 
November  17,  1009,  he  was  duly  arraigned 
and  entered  a  plea  of  "not  gollty."  and  this 
application  was  not  made  until  the  case  was 
called  for  trial  April  ft,  1011,  about  18  months 
after  the  plea  was  entered. 

In  Hunter  v.  State^  3  Okl.  Ct,  633,  107 
Paa  444,  it  is  said:  "The  facts  sUted,  If 
true.  In  a  motion  to  set  aside  an  indictment, 
most  present  a  case,  not  of  tetdmical,  or 
possible,  or  hypothetical,  but  of  manifest, 
prejudice  to  the  substantial  rights  of  the  de- 
Cendant,  and  where  it  is  plain  that  substan- 
tial Justice  will  not  be  promoted,  nor  mani- 
fest wrong  to  the  defendant  prevented,  the 
Indictment  should  not  he  set  aside-on  mere 
technical  ernvs.  Informalities,  or  irr^nlarl- 
tteB." 

[1]  Tbe  means  with  which  the  offense  was 
committed  are  not  a  constltnent  element  of 
the  crime  of  murder,  and  while  the  aver- 
ments of  the  means  with  which  the  offense 
ofaaiged  was  committed  Is  a  necessary  aver- 
ment to  a  good  information,  yet  it  cannot  be 
said  that  tbe  variance  between  the  ava^ 
moits  of  the  original  complaint  and  the  in- 
fbnnafion  filed  in  the  district  court  was  prej- 
udicial to  the  substantial  rights  of  the  de- 
fendant Williams  V.  Bute,  9  Okl.  Cr.  S73, 
U»  Vme.  1006;  Ponoaky  r.  States  8  Okl.  Or. 


lie,  126  Faa  451:  Tucker  v.  State,  8  OkL 
Cr.  428,  128  Pac.  313. 

[S]  The  defendant's  plea  of  not  gnilty  was 
advlsely  entered,  and  we  think  the  court  did 
not  exercise  its  discretion  unsoundly  In  re- 
fusing to  allow  the  defendant  to  withdraw 
his  plea  for  the  purpose  of  presenting  a  mo- 
tion to  quash  the  information  that  obviously 
was  wltbont  mnit 

Third.  IQrror  is  assigned  upon  the  rulings 
of  the  court  in  admitting  and  excluding  tes- 
timony. Counsel  in  their  brief  state:  "We 
do  not  wish  to  waive  this  assignment,  but 
respectfully  refer  the  revlewli^  court  to  the 
record."  We  do  not  consider  it  the  duty  of 
this  court  to  examine  the  transcript  of  the 
evldmce  to  determine  wh^er  or  not  tbe 
trial  court  erred  in'  the  admission  or  re- 
Jecticn  of  testimony  and  ntet  counsel  to  rule 
4  pr«8erU>lng  that:  "When  tbe  error  Alleged 
hi  to  tbe  admission  or  to  tlie  rejection  of 
evidence,  the  specification  shall  quote  the 
full  substance  ot  the  evidence  admitted  or 
rejected,  stating  spedfleally  the  objections 
thereto." 

Fourth.  The  defendant  complains  of  mis' 
conduct  of  the  Jnry  in  separating  without 
leave  of  the  court,  after  having  been  sworn 
and  placed  in  charge  of  the  bailiff,  and  be- 
fore the  case  had  been  finally  submitted  to 
them.  One  of  the  grounds  of  the  motion  for 
new  trial  is:  "Ttiat  one  of  the  Jurymen,  L. 
H.  Oliver,  separated  from  tbe  rest  of  the 
Jury  and  went  alone  to  look  after  his  team, 
and  went  to  a  restaurant  separate  and  apart 
from  the  rest  of  tbe  Jurors  to  get  his  supper, 
and  'that  the  sheriff  had  to  go  after  falm  and 
bring  him  back  to  the  other  Jurors."  Tbe 
fact  of  the  separation  of  the  Jury  as  al- 
leged is  not  denied.  Tbe  bailiff  testified  that 
in  taking  the  Jnry  to  supper  the  first  day  of 
the  trial  he  missed  the  Juror  Oliver  when 
they  reacdied  the  hotel,  and  he  went  back, 
and  found  the  Juror  at  a  restaurant,  waiting 
for  his  suiver;  that  he  remonstrated  with 
him',  and  the  Juror  said  that  he  was  hard  of 
hearing,  and  had  understood  the  Judge  to  say 
to  be  back  at  half  past  7;  that  he  had  a 
team  at  the  livery  barn  and  had  gone  to  see 
about  that 

The  Juror  Oliver  testified  that  he  talked 
with  the  Judge  in  regard  to  getting  leave  to 
go  and  ffeed  his  team ;  that  he  ^ent  straight 
to  the  bam  and  fed  his  team,  and  then  went 
to  the  restaurant  where  he  was  found  by  the 
sheriff;  that  be  did  not  speak  to  any  one, 
and  no  one  spoke  to  him,  and  he  did  not 
hear  any  person  speak  about  the  case. 

TtiB  record  shows  that,  upon  adjournment 
on  the  first  day  of  the  trial,  the  court  in- 
structed tbe  bailiff  to  keep  the  Jnry  together. 
This  was  on  Thursday,  October  Sth;  the 
case  was  submitted  to  the  Jury  on  October 
7th.  In  support  of  this  assignment,  counsel 
dte  the  case  of  BUton  v.  Territory,  1  Okl. 
Cr.  566,  99  Pac.  163.  In  the  BUton  Case  the 
Jury  was  permitted  to  separate  after  the 
pase  had  been  finally  nbmltted  ud  ths  Jury 
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bad  retired  for  the  purpose  of  deUberatlon. 
It  iB  not  claimed  In  the  case  at  bar  that 
there  was  a  separation  of  the  jury  after  the 
case  had  been  finally  submitted  to  them. 

[4]  Section  6851,  Procedcre  Criminal,  pro- 
vides: "The  jurors  sworn  to  try  an  indict- 
ment, may  at  any  time  before  the  submission 
of  the  cause  to  the  jury,  In  the  discretion  of 
the  court,  be  permitted  to  separate,  or  to  be 
kept  in  charge  of  proper  officers.  The  officers 
must  be  sworn  to  keep  the  jurors  together 
until  the  next  meeting  of  the  court,  to  suffer 
no  person  to  speak  to  or  communicate  with 
ttiem,  nor  to  do  so  themselves,  on  any  sub- 
ject connected  with  the  trial,  and  to  return 
them  into  court  at  the  next  meeting  thereof." 
Construing  this  section  in  the  case  of  Arm- 
strong T.  State,  2  Okl.  Cr.  567,  103  Pac.  658, 
24  L.  R.  A.  (N.  S.)  776,  it  is  said:  "Under 
this  provision  the  s^regatlon  of  the  jury  in 
f^ony  cases,  before  the  cause  Is  finally  sub- 
mitted, l8  left  in  the  discretion  of  the  trial 
court,  yet  we  brieve  that  In  the  exercise  of 
sound  judical  discretion  the  trial  conrt  in 
a  capital  case  should  not  refuse  a  request 
from  either  party  to  place  the  Jary  in  diarge 
of  sworn  officers  during  the  progress  of  the 
trlaL  The  legal  presumption  Is  that  jurors 
perform  their  duty  in  accordance  with  the 
oath  they  have  takra,  and  that  presumption 
Is  not  overcome  by  proof  of  the  mere  fact 
that  during  the  adjonmments  of  a  trial  the 
JuroTB  were  permitted  to  separate  The  de- 
fendant must  afDrmatlvely  show  tb&t  by 
reason  tbereof  he  was  denied  a  fair  and  im- 
partial trial,  or  ^t  his  substantial  rights 
wwe  prejudiced  thereby."  And  in  conclusion 
It  is  said:  "The  dear  Intention  of  the  law- 
making power  Is  that  the  mete  separation  of 
Qie  Jury  during  the  numerous  and  necessary 
adjournments  Incidoital  to  a  criminal  trial 
should  not  result  in  delaying  or  defeatii^ 
the  ends  of  justice,  when  there  is  not  the 
sUghtMt  presumption  or  probability  or  even 
possihllity  of  injOBtlce  to  the  defendaht," 

In  a  homicide  case^  where  the  court  upon 
Stfl  own  motion,  after  the  Jurors  wore  sworn 
to  try  the  case,  ordered  tliem  into  Uie  custody 
of  the  sheriff  during  the  progress  of  tlie  trial, 
and  before  the  final  submission  of  the  case 
certain  of  the  Jurors  s^rated  from  the  oth- 
ers, the  Supreme  Court  of  California  said: 
"The  directum  of  the  court  did  not  give  the 
defendant  the  right  to  control  the  action  of 
the  Jury  or  of  the  officw  In  that  respect  dur- 
ing the  pendency  of  the  trial,  nor  the  right 
to  any  exception  for  error  or  misconduct  by 
reason  of  a  failure  to  literally  comply  there- 
with. The  mere  fact  that  the  direction  of 
the  court  was  violated  does  not  give  to  the 
defendant  the  right  to  have  the  verdict  set 
aside.  He  must  show  as  fully  as  if  the 
direction  had  not  been  given  that  one  or 
more  of  the  Jurors  was  Influenced  in  his 
verdict  by  some  outside  Influence  during  or 
In  consequence  of  sueh  separation."  People 
T.  Bemmerly,  86  CaL  299,  33  Pac.  263.  See,, 


also,  PeoplQ  T.  Emmons.  7  Cal.  App.  6S5.  95 
Pac.  1032. 

[S]  The  statute  farther  provides  (section 
6858,  Proc.  Crlm.)  that,  before  the  jury  retire 
to  deliberate  on  their  verdict,  one  or  more 
officers  must  be  sworn  to  keep  th^  together 
In  some  private  and  convenient  place,  and 
not  to  permit  any  person  to  speak  to  or 
communicate  with  them,  nor  do  so  them- 
selves, unless  it  be  by  order  of  the  court, 
and  one  of  the  express  grounds  for  a  new 
trial  is:  "3d.  When  the  Jury  have  sepfcrated 
without  leave  of  the  court,  after  retiring  to 
deliberate  on  their  verdict,  and  before  de- 
livering, or  sealing  the  same,  If  It  be  sealed." 
Section  6896,  Proc.  Crlm.  In  Golns  v.  State, 
9  Okl.  Cr.  — ,  130  Pac.  513,  and  casee  there- 
in collated,  It  Is  held  that  on  proof  of  a  vio- 
lation of  this  provision  by  permitting  tbe 
jury  to  separate  after  the  case  Is  finally  sub- 
mitted the  defendant  Is  ^titled  to  the  pre- 
sumption that  such  separation  has  been  prej- 
udicial to  him,  and  the  burden  of  proof  U 
on  the  prosecution  to  show  that  no  Injury 
could  bare  resulted  therefrom  to  the  de- 
fendant. 

In  the  case  at  bar  the  burden  of  showing 
prejudice  was  upon  the  defendant,  however, 
the  prosecution  assumed  the  burden  by  show- 
ing that  the  defendant  was  not  prejudiced 
thereby,  and  that  the  separation  was  by  per- 
mission of  the  court,  and  it  dearly  appears 
that  the  defendant  suffered  no  injury  by  rea- 
son of  such  separation.  It  is  also  Insisted 
that  the  verdict  Is  contrary  to  law,  and  is 
not  supported  by  sufficient  evidence. 

[>]  The  only  conflict  between  tbe  law  in 
the  premises  and  the  verdict  of  the  Jury  is 
that  there  was  no  evidence  tending  to  reduce 
the  homicide  to  manslaughter  in  the  second 
degree.  However,  the  court  for  some  reason 
not  apparent  from  the  record  without  objec- 
tion by  the  defendant  submitted  to  the  Jury 
tbe  issue  of  manslaughter  In  the  second  de- 
gree. And  the  defendant  cannot  complain  be- 
cause the  court  gave  the  Jury  an  opportunity 
to  find  him  guilty  of  this  degree,  even  though 
tbe  evidence  did  not  Jneti^  mdi  an  Instruc- 
tion. 

[7]  As  to  the  Buffldency  of  the  evidence,  one 
who  is  present  aiding  and  abetting  In  a  mur- 
der is  guilty  as  a  principal,  though  another 
does  the  killing.  And  if  tiie  defendant  in 
any  way  challenged  the  flgbt,  and  went  to 
It  with  an  armed  party  on  the  day  of  the 
killing,  knowing  that  the  other  parties  were 
armed  with  deadly  weapons  and  willing  u£ 
fight,  he  cannot  afterwards  Justice  the  tak- 
ing of  his  assailant's  life  on  the  ground  of 
necessary  self-defense. 

[i]  The  evidence  in  this  case  strongly  tend- 
ed to  show  that  the  killing  was  done  In 
mutual  mortal  combat;  and  where  a  homi- 
cide Is  committed  In  mutual  combat,  entered 
Into  willingly  and  in  the  knowledge  of  Ita 
liability  to  cause  death  to  one  or  more  of 
the  combatants,  all  parties  who  knowing 
and  Intentionally  ugage  In  aacHi  matoal  oom- 
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bat  are  gnUty  of  marder,  xmlesB  they  can 
proTe  that,  before  the  fatal  shot  wag  fired, 
tbear  had  refused  any  farther  combat,  and 
had  in  good  faith  withdrawn  and  aonght  to 
avoid  further  conflict,  and  that  the  killing 
was  then  in  their  necessary  self-defense. 
Driggers  v.  United  States,  1  OkL  Cr.  167,  95 
Paa  612,  129  Am.  St  Bep.  823 ;  Id.,  21  Okl. 
60.  95  Pae.  612, 129  Am.  St  Rep.  823,  17  Ann. 
Cas.  66;  Erans  T.  State,  8  OkL  Cr.  78,  126 
Pae.  586 ;  Wood  v.  State,  3  Okl.  Cr.  653,  107 
Paa  937.  Upon  the  undisputed  facta  and 
the  testimony  offered  on  behalf  of  the  de- 
fendant, he  was  gnilty  at  least  of  maiif 
slaoghter  In  the  first  degree. 

The  other  aaalgnmaits  axa  untenable  and 
merit  no  diacossion. 

No  error  appearlz^  In  the  record  prejudi- 
cial to  the  snbetantlal  rights  of  the  deCmd- 
ant,  the  Judgment  of  the  district  court  of 
Mils  county  is  affirmed. 

ABBISTRONG,  P.  J.,  and  FDRBIAN,  J., 
concur. 

(9  Okl.  Cr.  18S) 

HIGH  T.  STATE, 

(Orfmhia]  Court  of  Appeals  of  Oklahoma. 
Aprfl  12,  1918.) 

(SvllahHt  bv  fh0  Conrt.) 
Cbihinai.  liiw  ({  1069*)— Appeal  and  Eb- 

BOB— TAKIKO  07  AFFKAI- 

In  misdemeanor  'eases  the  appeal  mast  be 
taken  witbin  60  days  from  tbe  date  of  the 
jadgmeot  unless  the  trial  judge  for  good  cause 
shown  extends  tbe  time  for  taking  tbe  appeal 
not  exceedioK  60  days  additfonal.  After  this 
time  has  exi^red,  no  appeal  can  be  taken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liw.  Cent  Dig.  H  2691-2699;  Dee.  Dig.  i 
1069.*] 

Appeal  from  'Rog&e  lOlla  County  Court; 
IL  EL  Tncy,  Jndga. 

N.  B.  High  was  ocmricted  of  TiolaUng  the 
IHTohiUtory  liquor  law,  and  be  aiveals.  Ap- 
peal dismissed. 

&.  li.  Mltf^U,  of  Cheyenne,  for  appellant 
O.  J.  Davenport,  AssL  Atty.  Gen.,  for  tbe 
Stata 


FTJBliAN,  J.  Section  6948,  Comp.  Laws 
1909,  is  as  follows:  "In  misdemeanor  cases 
the  appeal  must  be  taken  within  sixty  days 
after  the  Judgment  is  rendered;  provided, 
however,  that  the  trial  court  may,  for  good 
cause  shown,  extend  the  time  in  which  the 
appeal  may  be  taken  not  exceeding  sixty 
days."  In  this  case  the  appellant  was  con- 
victed for  a  violation  of  the  prohibitory  liq- 
uor law,  and  his  punishment  was  assessed  at 
a  fine  of  $50,  and  30  days  confinement  in 
the  county  JalL  Judgment  was  rendered 
against  appellant  on  the  24th  day  of  August, 
1912.  but  the  a[^>eal  was  not  perfected  by 
filing  tbe  record  in  this  court  until  Febru- 


ary 20,  1913.  As  the  appeal  was  not  per- 
fected within  the  time  required  by  law,  this 
court  has  not  acquired  Jurisdiction  of  the 
cause.  As  no  counsel  has  appeared  in  this 
court  to  represent  aiq;)ellent;  we  are  impelled 
to  tbe  belief  that  this  attempted  appeal  was 
used  merely  for  the  purpose  of  securing  de- 
lay. 

The  appeal  is  dlsmlased  for  want  of  Juris- 
diction, and  the  cause  is  remanded  to  the 
county  court  of  Roger  AOlls  county,  with  di- 
rections to  the  trial  court  to  proceed  with 
the  okforcement  of  Its  Judgment 


ABMSTBONO,  P. 
car. 


and  DOYLE^  coa- 


(9  Okl.  Cr.  U7> 

WHITE  T.  STATEL 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  12,  1913.) 

fBpUalMU  by  the  Court.) 
Cbiuinal  Law  ({  1130*)— Appeal  ard  Bb- 

ROR— AFFIBMANCE. 

Where  the  defendant  appeals  from  a  judg- 
ment of  conviction,  and  no  briefs  are  filed,  or 
arguments  presented,  this  court  will  make  an 
examination  of  the  record  proper,  and,  if  no 
fundamental  error  is  apparent,  will  affirm  the 
judgment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.^Cent^Dig.  %%  2956,  2965-2B70i  3205;  Dec. 

Appeal  from  Pontotoc  County  Court ;  Con- 
way O.  Barton,  Judge. 

Baldy  White,  alias  Wallace  Owens,  was 
convicted  of  vagrancy,  and  he  appeals.  Af- 
firmed. 

Crawfttrd  &  Bolen,  of  Ada,  Cor  plaintiff  In 
error.  CSiaa.  West,  Atty.  Gen.,  and  Smith  (X 
Matson  and  El.  O.  SpUman,  AssL  Attya.  Gen., 
for  the  State 

DOYLE,  J.  Plaintiff  In  error,  Baldy  White, 
alias  Wallace  Owens,  was  convicted  in  the 
county  court  of  Pontotoc  county  of  the  crime 
of  vagrancy,  and  was  sentenced  to  pay  a  fine 
of  $50.  The  judgment  and  sentence  was  mx- 
tered  on  April  6,  1911.  No  briefs  have  been 
filed,  and  the  Attorney  General  has  filed  a 
motion  to  affirm. 

The  Information  diarged  a  violation  of  sec- 
tion 2790  of  the  Comp.  Laws  of  1909.  which 
enacts  that :  "The  following  persons  are  va- 
grants within  the  meaning  of  this  act 
•  •  •  Fifth,  any  professional  gambler,  or 
gamblers  commonly  known  as  tin  horn  gam- 
blers, card  players,  or  card  sharp.  *  •  •  " 
The  evidence  shows  that  the  defendant  con- 
ducted a  poker  room  in  the  dty  of  Ada,  and 
that  he  had  at  various  times  been  convicted 
of  gambling  In  the  police  court  of  said  <Aty. 
We  have  examined  the  information,  the  In- 
structions of  the  court,  and  the  Judgment 
and  sentence,  and  we  have  discovered  no  er- 
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ror  which  will  warrant  a  rerersal  of  the 
Judgment. 

The  Jndsment  of  the  cpunty  court  of  Pon- 
totoc count?  Ib  therefore  afflinned. 

ARMSTRONG.  P.  3^  and  FUBMAN,  J.. 
coDcnr. 


(7J  WulL  10) 

DECKER  T.  VEBLOOF. 

(Snpteme  Oonrt  of  Washington.   April  12. 
1913.) 

1.  Landlobd  aitd  Tenant  ({  63*)— Unlaw- 
ful DETAIRXB  —  JUBIBDICTION  —  TiTLB  TO 

Realtt. 

The  court  in  unlawful  detainer  ma;  not 
tiT  title  to  the  property ;  and,  where  plaintiff 
alle|»d  ownership  in  fee,  evidence  that  the  deed 
to  mm  was  void  was  inadmissible. 

[Ed.  Note—For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  11  15»-163.  166-167,  160, 
172-176 ;  Dec.  Dig.  f  B3."] 

2.  Landlord  and  Tenant  (|  290*)— EIxist- 
BNCB  or  Relation— Acts  Cohstitdtino. 

Where  a  daughter  took  possession,  with, 
the  consent  of  her  father,  of  property  consti- 
tuting, prior,  to  her  mother's  death,  community 
property,  her  possession  was  permiBSlve  only; 
and,  where  he  subsequently  notified  her  to  racate 
or  pay  rent,  her  retaining  possession  after  de- 
mand without  paying  rent  was  unlawful. 

[Ed.  Note.— Par  other  cases,  see  Landlord  and 
^ant.  Cent  Dig.  If  12OT-4216 ;  Dee.  Dig.  | 

8.  Lakdlobd  and  Tknawt  (|  291*)- Unlaw- 
ful Detaikeb— Damages  fob  Rent  I>ui:. 
The  court  rendering  judgment  for  plain- 
tiff in  anlawfal  detainer  may  enter  jnd^ent 
for  double  the  amount  of  rent  due  from  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  U  1217-1241,  1243-1269; 
Dec  Dig.  I  291.rr 

Department  1.  Appeal  from  Superior  Court, 
Snohomish  County ;  W.  P.  Bell,  Judge. 

Action  by  Jaiiies  H.  Decker  against  Lauret- 
ta A.  Verloop.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

B.  C.  Dalley.  of  Sverett,  for  appellant 
Ooleman.  Fog&rty  &  Anderson,  of  Brerett, 
for  respondent 

MOUNT,  J.  Action  fbr  unlawfnl  d^adntt. 
The  complatat  in  tbla  action  ta  in  the  nsnal 
form.  It  alleged  title  at  the  jnantsee  In  the 
plaintiff  and  that  in  Mardt,  1911,  the  plaln- 
tifC  let  the  premises,  together  with  the  faml- 
tnre  ther^  to  the  defendant  nntll  such  time 
as  the  same  might  be  demanded  or  reqnlred 
by  the  plaintlfr.  That  afterwards,  on  August 
1»  1911,  the  plainUfT  donanded  the  possession 
of  Uie  premises  from  the  defendant,  who  re- 
fused to  surrender  the  possession.  That  sub- 
sequ^tly,  on  Augost  19,  1911,  the  tdalntlff 
notified  tte  d^endant,  in  writing,  that  the 
rental  for  the  premises  from  that  date  A>r- 
ward  would  be  the  sum  of  $10  per  we^ 
That  the  def^idant  continued  in  possession. 
Is  now  in  possession,  and  refuses  to  vacate 
the  praises.   That  afterwards,  on  tlie  4th 


day  of  October,  1911,  plalnttff  caused  to  be 
served  on  the  defendant  a  notice  to  pay  rent 
or  quit  the  said  premises  within  three  days. 
The  defendant  refused  to  quit  or  to  pay  the 
rent  as  aforesaid.  That  there  is  due  on  said 
rental  from  August  19,  1911,  to  October  3, 
1911,  the  sum  of  fOO.  For  answer  to  the 
complaint,  the  defendant  admitted,  that  the 
notice  was  served  upon  her,  denied  that  there 
was  any  rent  due,  and  denied  generally  all 
the  other  allegaUons  of  the  complaint  There 
was  no  alBrmatlve  defense. 

The  case  came  on  for  trial  before  the  cotirt 
with  a  Jury.  FlalnUfT  testified.  In  substance, 
that  the  defendant  was  his  married  dangh* 
ter;  that  be  consented  that  she  should  move 
upon  the  premises  until  sn<di  time  aa  he 
desired  her  to  vacate;  and  tliat  she  did  move 
upon  the  premises,  and  afterwards  refused 
to  vacate  the  same.  He  also  testified  that 
he  notified  her,  on  the  date  named  In  the 
complaint,  that,  unless  she  vacated  the  prem- 
ises, he  would  charge  her  ¥10  per  weelc  rent 
thereafter;  that  she  failed  and  refused  to 
pay  rent  after  demand  was  made  therefor, 
and  also  refused  to  vacate  the  premises. 
The  evidence  also  showed  that  a  notice  In 
due  form  was  served  upon  her  to  pay  rent 
or  qnit  the  premises.  The  defendant  testified 
substantially  to  the  same  effect,  but  offered 
to  show  that  a  deed  executed  by  her  mother 
prior  to  her  death  in  favor  of  the  father  for 
the  premises  was  void.  The  court  excluded 
this  evidence.  The  defendant  also  teetifled 
that  some  of  the  furniture  had  be^  por^ 
diased  by  her  from  her  father  and  belcmged 
to  her.  Counsel  for  the  defendant  thereupon 
stated  to  the  court  that.  If  there  was  any 
controversy  as  to  the  personal  propef  ty,  **we 
will  drop  it  ont  and  let  the  title  to  that  be 
decided  In  some  probate  action  later  on." 
The  plaintiff  then  moved  the  court  for  a 
directed  verdict  for  possession  of  the  iwemls- 
es,  and  the  court  sustained  this  motlmi  and 
directed  tlie  jury  to  fhid  In  l^vor  of  the 
plaitttur  for  the  restitution  of  the  real  prop- 
erty. Judgment  was  entered  to  that  ^tect 
The  def^dant  has  appealed  and  argues,  in 
substance,  that  Inasmudk  as  the  ^aindlT 
alleged  ownership  of  the  real  property  in 
fee,  whidi  allegation  was  denied  by  the  an- 
sver,  the  court  erred  In  not  admitting  evt- 
dffiice  to  show  that  the  deed  from  the  j/laSa- 
tiff's  wife  to  Iklm  was  void. 

[1]  This  court  has  frequently  hdd  that  title 
to  real  property  cannot  be  tried  ont  In  aa 
action  of  this  Idnd.  Monroe  t.  Stayt;  5T 
Wash.  692,  107  Paa  B17.  30  L.  B.  A.  (N.  ft) 
1102,  and  authorities  there  dted. 

[2]  It  was  stipulated  at  the  beginning  of 
the  trial  that  the  real  iwoperty  in  questUn 
was  the  community  property  of  Qie  plaintiff 
and  bis  wife  prior  to  her  death,  and  the 
defmdant  admitted  that  she  went  into  pos- 
session of  the  property  by  p^mlssion  of  her 
father,  and  also  that  Bubsequently  he  had 
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DoUfled  her  to  vacate  tbe  premises,  which 
slie  had  refused  to  do.  Her  iwssesslon  of 
the  property  was,  therefore,  clearly  permls- 
Blre,  and  she  was  requited  to  vacate  upon 
demand.  When  she  was  notified  that  rental 
would  be  charged  from  the  date  of  the  notice, 
tb^eafter  abe  was  hoand  to  pay  snch  rent 
or  vacate  the  premises.  She  refused  to  do 
either.  Aft»  the  notice  was  served  npon  her 
to  pay  rent  or  quit,  she  was  dearly  holding 
unlawfully. 

[S]  The  trial  court  found,  under  the  evi- 
dence, that  960  was  due  for  rent,  also  that 
defendant  was  unlawfully  withholding  the 
premises.  The  court  entered  a  judgment  for 
double  the  amount  of  rental,  viz.,  |120. 
Thla  was  proper  under  the  rule  in  the  case 
of  Hinckley  t.  Casey,  4S  Wash.  480;  88  Pac. 
753.' 

Tta«  Jodsment  Is  affirmed. 

CROW,  G.  J.,  and  GOSB^  FABKEB,  and 
CHADWICE,  JJ.,  concur. 


(72  muHi.  my 

BOCKWBLL  T.  EDOCOHB. 
(Snpteme  Oanrt  of^^gri^ington.   April  12, 

FaxNCIPAL  AMD  AQKMT  (i  14S*)— CONTHACT  ITT 

AoEin's  Naux— Obligation  ov  Pbincipal. 
When  ma  agent  procared  in  hit  own  name, 
but  for  the  benefit  ox  his  principal,  an  option 
contract  for  the  pnicbase  of  property  on  the 
making  of  specified  payments  at  specified  times, 
and  assigned  tbe  contract  to  tbe  principal,  who 
agreed  to  make  the  necessary  payments,  tbe  op- 
tion contract  was  as  between  the  agent  and  the 
principal  tb»  contract  of  tbe  prindpal,  but  the 
rights  of  the  vendor  were  measured  alone  bv  tbe 
<9tion  contract,  and  he  could  not  compel  the 
principal  to  make  the  stipulated  payments  on 
the  theoiy  that  the  asrignment  uaeonditionally 
bound  him  to  make  the  dtferred  payments, 

[Ed.  Note.— For  other  eases,  see  Principal 
and  Agent.  Owt.  Dig.  H  48».  018-520;  Dec. 
Dig.  I  146.»1  "  • 

Dc^rtment  1.  Appeal  from  Superior 
Oomt,  King  Oounty ;  John  S.  Jurey,  Judge 
pro  tenu 

Action  by  Barnett  B.  Barinds,  prosecuted 
after  his  death  by  T.  D.  Rockwell,  executor, 
against  J.  W.  Bdsoombu  From  a  Judgment 
at  dSndsaal,  glalntltt  ajveals.  Aflbmed. 

James  Klefer,  of  Seattle,  for  appellant 
Tucker  A  Hyland,  of  Seattle  for  reqwndoit 

ICODNT,  J.  lUs  action  was  brought  by 
Bamett  B.  Baiinds  in  bte  lifetime  to  recover 
from  defendant  upon  a  ctmtract  fOr  tbe  pur- 
chase of  certain  mining  claims.  Tbe  plain- 
tiff died  wUle  the  litigation  was  pending, 
and  the  executor  of  his  estate  was  substitut- 
ed as  a  party  ^aintUf.  When  the  case  was 
tried  a  Judgment  of  dismissal  was  altered. 
The  plaintiff  hss  appealed. 

It  appears  from  tbe  record  that  lit,  Bar- 
inds acquired  tbe  cilalm  to  the  mines  in 
qaestlon  In  the  summer  of  1900.  Tbe  defend- 
ant thereafter  deslzed  to  obtain  an  option  to 

•Tar  othar 


purchase  these  mining  dalma.  He  was  un- 
able to  deal  directly  with  Mr.  Barinds,  and 
thereupon  authorized  one  J.  A.  Hall  to  act 
for  him,  and  to  secure  an  option  from  Mr. 
Barinds.  The  result  was  that  Mr.  Hall  In 
his  own  name  on  December  20,  1009,  entered 
Into  a  written  contract  with  Mr.  Barinds  as 
follows:  "This  agreement,  made  this  20th 
day  of  December,  1909,  between  Barnett  £. 
Barinds,  of  Seattle,  Washington,  party  of 
the  first  pert,  and  J.  A.  Hall,  of  the  same 
place,  party  of  the  second  part,  witnesseth: 
That  the  said  party  of  the  first  part,  for  and 
In  consideration  of  the  payment  of  five 
thousand  dollars  this  day  paid,  the  receipt 
whereof  Is  hereby  acknowledged,  does  hereby 
covenant  and  agree  to  and  with  the  party  of 
the  second  part,  that  he  will  make,  execute 
and  deliver  to  the  said  First  National  Bank 
of  Seattle  In  escrow,  a  conveyance  of  all  his 
rights,  title  and  interest  in  and  to  an  un- 
divided one-third  interest  In  the  two  quartz 
mining  claims  known  as  'Jumbo'  and  'Ben 
Bolt,'  located  July  8,  1005,  and  recorded 
July  IX  1005,  at  the  Stewart  submlnii^  re- 
cording office  at  Stewart,  British  Columbia, 
situated  at  the  head  of  the  South  fork  of 
Glacier  creek  about  one  and  one-half  miles 
from  the  mouth  of  which  Is  known  as  Skeena 
mining  district  In  the  Province  of  British 
Columbia;  said  deed  to  be  a  quitclaim  deed, 
and  to  be  held  by  the  First  National  Bank 
of  Seattle,  Wasblngtonr  In  escrow  and  to  be 
delivered  to  the  said  J.  A  Hall,  or  bis  as- 
signs, upon  the  payment  at  the  option  of 
said  J.  A.  Hall,  or  his  assigns,  of  the  farther 
sum  of  five  thousand  dollars,  six  months 
from  the  date  hereof,  i^nd  the  further  siun 
of  ten  thousand  dollars  on  or  before  one 
year  from  tbe  date  hereof.  It  Is  agreed  be- 
tween the  parties  hereto  that  if  default  be 
made  In  the  payment  of  either  the  five  thou- 
sand dollars  deferred  payment  due  oo  or  be- 
fore six  months  from  dat^  at  the  ten  thou* 
sand  dollars  due  on  or  before  one  year  from 
the  date  hereof,  that  then  and  in  that  event 
the  sum  this  day  paid  shall  be  forfeited  to 
the  party  of  the  first  part  as  liquidated 
damages,  and  the  party  of  the  second  part 
and  his  assigns  shall  forfeit  all  interest  in  or 
right  to  buy  or  purchase  said  Interest  In 
said  daims,  and  the  said  deed  shall  be  re- 
turned by  the  First  National  Bank  of  SeatUe 
to  the  party  of  the  first  part  The  said  J.  A. 
Hall  and  his  assigns  assume  the  burden  and 
expenses  of  the  litigation  now  pending  In  the 
Supreme  Court  of  British  Columbia  respect- 
ing said  interest  In  said  claims,  and  In  the 
superior  eoort  of  King  cotmty,  state  of 
Washington,  respecting  said  interest  in  said 
claims,  wherein  Bamett  E.  Barinds  is  plain- 
tiff and  George  E.  Green  Is  defendant  so 
far  as  expoises  hereinafter  incurred  are  con- 
cerned. In  witness  whereof  the  said  parties 
have  hereunto  set  their  hands  in  triplicate 
the  day  and  year  in  this  instrument  first 
above  written.   Bamett  £.  Barinds.    J.  A. 
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Haa*'  Ur.  Qdgcomb  furnlalied  the  $5,000 
which  was  paid  upon  the  contract  Four 
days  later  Mr.  Hall,  in  order  to  protect  him- 
self, entered  into  the  following  written  agree- 
ment with  Mr.  Bdgcomb;  "This  agreement 
made  this  24th  day  of  December,  1909,  be- 
tween J.  A.  Hall  of  Seattle.  Washington, 
the  party  of  the  first  part,  and  J.  W.  Edg- 
comb  of  the  same  place,  party  of  the  second 
part,  wltnesseth:  That  the  said  party  of  the 
first  part  In  consideration  of  the  snm  of 
$5,000  and  of  the  covenants  hereinafter  con- 
tained on  the  part  of  the  party  of  the  sec- 
ond part,  has  sold,  assigned,  and  transferred, 
and  by  these  presents  does  assign,  sell,  trans- 
fer and  set  over  unto  said  party  of  the  sec- 
ond part  and  to  his  heirs  and  assigns,  the 
annexed  option  agreement  made  December 
20tb,  1909,  between  Bamett  E.  Barlnds  of 
Seattle,  Washington,  and  the  said  party  of 
the  first  part,  and  all  the  rights  and  privileg- 
es of  the  party  of  the  first  part  under  and  by 
virtue  of  said  agreement  dated  December 
20th,  1909.  And  the  said  party  of  the  second 
part,  in  consideration  of  the  transfer  of  said 
agreement,  does  hereby  covenant,  promise 
and  agree  to  and  with  the  said  party  of  the 
first  part  that  he,  the  said  J.  W.  lidgcomb, 
party  of  the  second  part,  will  make  the  pay- 
ments of  $5,000  and  $10,000  due  respectively 
in  six  monUis  and  one  year  from  December 
20th,  1909,  and  will  pay  said  sums  to  said 
Bamett  B.  Barinds  on  the  days  and  times 
above  mentioned  and  pay  and  discharge  all 
expenses  incurred  by  or  on  behalf  of  Barnett 
B.  Barinds  or  J.  A,  Hall  In  litigation  over 
the  lifterest  agreed  to  be  conveyed  by  Barinds 
by  said  option  agreement  of  December  20th, 
1909,  between  said  Barinds  and  one  George 
B.  Green  Id  the  courts  of  the  state  of  Wash- 
ington or  the  Province  of  British  Columbia, 
Canada.  Witness  the  hands  of  the  parties. 
J,  A.  Hall.  J.  W.  Edgcomb."  Thereafter, 
when  the  second  payment  of  $5,000  became 
due,  It  was  paid  by  Mr.  Edgcomb.  Before 
these  contracts  were  entered  Into,  litigation 
was  pending  In  the  courts  of  British  Colum- 
bia Involving  the  rights  of  Mr.  Barinds  to 
any  interest  in  the  mining  clalma  After 
the  second  payment  on  the  optional  contract 
had  been  paid,  it  was  determined  by  the 
litigation  above  referred  to  that  Mr.  Barinds 
had  DO  interest  in  the  mining  daims.  There- 
after Mr.  Edgcomb  refused  to  make  the  last 
payment  of  $10,000  named  In  the  contract 
This  action  was  brought  to  collect  the  same, 
together  with  $1,092.53  expenses  Incurred  In 
the  litigation. 

It  is  argued  by  the  appellant  that  by  the 
terms  of  the  contract  of  December  24th  by 
which  Hall  assigned  his  Interest  In  the  con- 
tract of  December  20th  to  Mr.  Edgcomb,  Mr. 
Edgcomb  unconditionally  agreed  to  make  the 
deferred  payments  to  Mr.  Barinds ;  and 
that  Mr.  Barinds  consented  to  the  assign- 
ment by  Hall  to  Edgcomb  upon  that  condi- 
tion, and  therefore  the  optional  coDtract  be- 
came a  UDdlDfe  enforceable  obllgatton  as  be- 


tween Edgcomb  and  Barinds.  It  Is  conceded 
upon  the  record  that  Hall  was  the  agent  of 
lidgcomb,  and  also  .that  the  contract  dated 
December  20th  Is  an  optional  contract  as  It 
appears  to  be  upon  Its  face.  This  contract 
was  acQulred  by  Rail  as  agent  for  SJdgcomb. 
It  was,  as  between  Hall  and  Edgcomb,  the 
contract  of  the  latter,  and  was  so  treated 
because  Edgcomb  made  the  payments.  The 
rights  of  Barinds  were  measured  by  the 
terms  of  that  contract  If  payments  were 
not  made  as  agreed,  he  was  at  liberty  to 
resdDd  and  retain  the  payments  made. '  If 
payments  were  made,  he  was  bound  to  con- 
vey. The  contract  by  its  terms  was  assign- 
able, and  whether  assigned  or  not  its  terma 
control.  Hall  or  his  assigns  were  bound  to 
make  the  payments  in  order  to  obtain  a  deed. 
The  consent  of  Barinds  was  DOt  necessary 
in  order  to  make  a  valid  assignment  from 
Hall  to  EdgL.  .lb.  The  contract  of  December 
24,  1909,  was  a  contract  between  Mr.  Ball 
and  his  principal,  Mr,  Eidgcomb,  Mr.  Bar- 
inds was  not  a  party  to  that  contract  It 
simply  assigned  to  Edgcomb  the  contract  of 
December  20th  between  Hall  and  Barinds, 
and  required  Edgcomb  to  make  the  payments 
specified  In  the  former  contract  which  Hall 
was  required  to  make.  It  did  not  require 
anything  in  addition,  but  was  merely  a  writ- 
ten agreement  on  the  itart  of  Hall  to  do 
what  in  law  he  was  required  to  do  and  on  the 
part  of  Edgcomb  to  hold  Hall  harmless.  No 
new  contract  was  made  with  Barinds  bj 
the  execution  and  delivery  of  the  contract 
between  Hall  and  Edgcomb.  The  appellant 
argues  that  this  transaction  is  like  one 
where  a  purchaser  takes  a  tract  of  land  In- 
cumbered  by  a  mortgage,  and  assumes  and 
agrees  to  pay  the  mortgage  indebtedness ;  he 
la  liable  therefor,  and  the  mortgagee  may 
malDtaln  a  personal  action  upon  the  cove- 
nant of  assumption;  citing  Solicitors*  Loan 
&  Trust  Co.  T.  BoblDS,  14  Wash.  507,  45  Paci 
39.  Conceding  this  to  be  the  rule  Id  that 
kind  of  a  case.  It  fails  in  this,  because  here 
Mr.  Bdgcomb  assumed  only  the  liability  uptm 
the  optional  contract  between  Hall  and  Bar^ 
Inds.  There  is  no  obligation  to  pay;  that 
Is  to  say,  he  was  not  bound  to  make  fur- 
ther payments.  He  could  make  them  or  not 
as  he  chose.  If  he  did  not  pay,  he  could  not 
obtain  the  deeds  or  recover  payments  al- 
ready made.  Nor  could  Barinds  enforce  fur- 
ther payments,  as  is  attempted  in  this  case. 
The  written  contract  between  the  parties 
controls  this  case,  and  we  therefore  do  not 
notice  other  contentions  Which  attempt  to 
vary  the  terms  of  the  written  contract  or 
that  Hall  had  a  secret  interest  in  the  mines 
undisclosed  to  his  principal.  All  the  deferred 
payments,  including  the  expenses  of  the  liti- 
gation, were  optional  under  the  terms  of  the 
contract 

The  Judgment  is  therefore  affirmed. 

CROW,  G.  J.,  and  PARKER,  GOSB^  aifd 
CHADWICK,  13^  ooncor. 
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BUOHSER  T.  BnCMSEB. 

{Snprane  Court  of  Washiuf  ton.   April  V}, 
1813.) 

1.  EXECUTOBS  AND  ADMINIBTRATOBS  (|  17*)— 

Right  to  Administbation. 

The  snrTlving  hastund  cannot  be  denied  his 
autntoTT  right  to  i^eferenee  In  the  issuance  of 
letters  of  admloistratfon  'on  his  deceased  wife's 
estate  because  he  claims  to  own  as  hia  separate 
property  land  believed  by  the  coart  to  be  com- 
munity pr(q>ert7,  nor  compelled  to  yield  bis 
claim  thereto  as  a  oondltlon  precedent  to  the 
granting  of  letters. 

{Ed.  Note.— For  other  cases,  s^  Ebecntots 
and  Administrators,  Gent  Dig.  H  48-09;  Dec 
Dig.  }  17.«] 

2.  Descetvt  and  DnmiBunoN  (|  7B*)— Tnu 
or  Heibs. 

Under  Rem.  &  BaL  Code,  f  1366,  by  which 
the  real  property  of  a  deceased  person  vests 
immediately  in  the  heirs  subject  only  to  an  ad- 
ministration, the  purp<we  of  which  ia  to  pay 
the  debts  and  define  the  interests  of  the  dis- 
tributees, the  failure  to  mention  soch  property 
in  a  petition  for  letters  of  administration  does 
not  defeat  or  even  cloud  the  title  of  the  heir. 

[Bid.  Note.— For  other  cases,  see  Descent  and 
Distribution.  Cent  Dig.  |i  24&-251.  260-262; 
Dec.  Dig.  I  76.«] 

3.  execdtobs  ard  adinnibtbatobs  (|  66*)— 
Invbntoby  —  Taring  Tbstiuont  as  to 
Ghabactbb  or  Pbofbbtt. 

Under  Rem.  &  BaL  Code,  1 14D0,  requiring 
sdmlnistrators  to  make  a  true  inventory  of  the 
estate,  and  section  1457,  proTtdiuK  that,  If  the 
administrator  shall  neglect  or  refuse  to  retam 
an  inventory,  his  letten  may  be  revoked,  a  court 
may  take  testimony  as  to  the  title  to  property 
claimed  by  an  interested  pari?  not  for  the  pur- 
pose of  determining  the  title  which  must  be 
determined  in  an  independent  proceeding  or 
upon  distributtoD,  bat  for  the  purpose  of  deter- 
mining whether  such  proper^  should  bs  in- 
clnded  in  the  InTmtozy. 

[Eld.  Note.— Fot  otbet'  cases,  see  Executors 
and  Administrators,  Gent  Dig.  H  811-322:  Dee. 
Difc.  {  66.*] 

4.  BXSCUTOBS  AND  ADMINISTBATOBS  (|  66*)— 

Invbntobt— Pbopebtt  in  Dibputb. 

Where  a  surviving  husband,  who  was  also 
administrator,  claimed  as  his  separate  estate 
land  which  others  interested  claimed  to  be  com- 
munity property;  it  was  proper  for  the  court 
to  order  it  to  be  mventoxied  as  commonity  prop- 
erty, and  to  accept  a  bond  from  the  hnsband  to 
cover  tlie  rents,  issues,  and  profits' to  protect 
the  estate,  if  it  should  be  sobsequenUy  ad- 
judged that  the  proper^  was  oommnalty  prw- 
erty. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Gent.  Dig.  I  815;  Dec 
Dig.  I  66.*] 

Department  1.  Appeal  from  Superior 
CoQzt,  Spi^De  Coimtr ;  J.  Stanly  Webster, 
Jndge. 

Conflicting  petitions  for  letters  of  admin- 
istration by  Jhha  B.  Buchser  and  Annie 
Bncbser.  From  a  judgment  granting  let- 
ters to  Annie  Buchser,  John  B.  Bucbs^  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Darld  Herman  and  Scott  &  Campbell,  all 
of  Spokane,  for  appellant  John  Salisbury, 
of  Spokane,  for  reapondoit. 


CHADWTOK,  J.  Annie  Badis^  died  in- 
testate, leaving  an  estate  In  Spokane  county. 
Wash.  Her  husband,  John  B.  Buchser,  ap- 
plied for  letters  of  administration,  and  upon 
the  hearing  he  was  questioned  as  to  the  val- 
ue and  extent  of  the  property  of  the  estate. 
He  enumerated  certain  personal  property  of 
the  value  of  aboot  $1,700.  In  answer  to  a 
gaeatlon  put  by  the  court.  It  developed  that 
he  was  the  owner  of  160  acres  of  land  that 
had  been  takm  up  as  a  homestead,  and  80 
acres  that  he  had  porchaaed  out  of  the  pro- 
ceeds of  timber  cut  <Htt  the  homestead.  The 
petitions  husband  daimed  the  land  as  bis 
s^rate  property.  The  ootirt  was  of  opinion 
that  It  was  community  property,  and  liiat 
"the  real  estate  ought  to  be  mentioned  In  the 
ai^licatlon  In  order  to  fix  the  twnd."  The 
matter  was  thereupon  continned  to  a  future 
date,  in  order  to  give  counsel  for  the  peti- 
tioner time  to  examine  some  of  the  cases 
heretofore  decided  by  this  court 

In  the  meantime  a  daughter,  Annie  Buch- 
ser, petitioned  for  letters.  When  the  matter 
came  on  for  hearing,  the  husband,  through 
his  counsel,  still  maintained  hla  position  that 
the  real  estate  was  his  separate  property, 
but  offered  testimony  as  to  the  rents  and 
profits  in  order  to  fix  a  bond  pending  the 
bringing  or  decision  of  a  case  (the  record  Is 
not  clear)  In  the  federal  court  The  court 
still  Insisted  that  the  propoty  shoold  be 
brought  In  as  oommnnity  property,  and  re- 
fused to  consider  the  rental  value  upcm  the 
husband's  petltUm ;  his  reason  b^g  that,  If 
the  property  was  indeed  s^Muate  pnqter^, 
thwe  was  no  jnstiflable  reason  for  emMer- 
Ing  its  valne  In  this  i^mceedii«.  The  daugh* 
ter  Annie  Buchser  was  then  appointed  ad- 
ministratrix, and  her  father  has  appealed. 

[1}  The  rlgbt  of  administration  is  a  val- 
oable  right,  and  especially  so  where  under 
oar  statutes  there  is  a  commnnl^  of  In- 
terest The  husband  la  the  owner  of  (me- 
half  of  ttM  ptowmal  propmtyi  and  should 
not  be  denied  the  statutory  preference  (sec- 
tion 1880,  Rem.  &  BaL  Codi$,  unless  there 
is  some  controlling  reason. 

[?1  Under  section  1866,  Bon.  it  BaL  Code, 
the  real  property  of  a  deceased  venoa  vests 
immediately  in  the  heir,  sut^eet  only  to  an 
administration,  the  purpose  of  whldi  is  to 
pay  the  debts  and  define  the  interests  of 
the  distributees.  The  fhllnre  to  mention 
such  property  In  a  petition  for  lettera  of  ad- ' 
:  ministration  can  in  no  way  affect  the  title ; 
the  right  of  the  hfidr  Is  not  defeated  or  ev«i 
clouded.  Nor  is  the  petitioner  bound  to 
yield  any  contrition  he  may  have  as  to  title 
or  owner^ip  as  a  condition  precedent  to  the 
granting  of  letters. 

[3]  An  administrator  la  required  to  make 
a  true  inventory  of  the  estate  (section  1450, 
Rem.  ft  Bal.  Code);  and  it  la  also  provided 
that,  if  the  administrator  shall  neglect  or 
refuse  to  return  an  inventory,  his  lettera  may 


•Tor  other  eases  see  s«nu  toplo  and  SMtlon  NUHBBR  la  Oso.  Ois.  *  Am.  Dig.  Ksy-No,  Bvim  *  R^'r  Indsxw 
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be  revoked  ^wcUon  14S7.  Rem.  &  Bal.  Code). 
We  liave  no  donbt  that  the  court  might  un- 
der these  provisions  take  some  testimony  as 
to  the  diaracter  of  and  title  to  property 
claimed  by  some  Interested  party.  Not  for 
the  purpose  of  determining  the  title;  there 
Is  a  way  to  do  that  by  an  appropriate  inde- 
pendent proceeding  If  there  be  a  <dalm  by 
a  stranger,  or  upon  dlstrtbutloa  if  the  claim 
be  by  one  directly  Interested  in  the  estate. 
Upon  the  filing  of  the  Inventory  the  court 
may  •  •  •  determine  prima  facie  the 
fact  whether  or  not  the  property  belongs  to 
the  estate  and  Is  an  asset  tbereot  This 
adjudication  Is  not  binding  ap(m  any  person 
afterwards  claiming  the  property  in  another 
forum,  but  is  for  the  purpose  only  of  deter- 
mining whether  the  administrator  shall  be 
forced  to  make  an  Inventory  thereof."  In  re 
Bdt's  Estate,  29  Wash.  535,  70  Pac.  74,  »2 
Am.  Bt  Rep.  916.  It  does  not  follow  that 
a  SDrrlvIng  spouse  Lb  to  be  denied  letters,  be- 
ing otherwise  competent,  because  he  claims 
certain  property  as  his  separate  estate.  His 
Interests  are  not  necessarily  antagonistic,  as 
was  declared  by  the  lower  court  "The  find- 
ing that  the  surviving  husband  was  Incom- 
petent to  serve  as  administrator  for  want 
of  integrity  was  evidently  based  upon  the 
fact  that  he  claimed '  the  whole  estate  as 
Ills  own ;  and  the  question  Is,  Was  the  find- 
ing Justifled?  We  do  not  think  It  was. 
There  was  nothing  in  the  tACt  named  which 
showed  a  want  of  integrity  or  disqualifica- 
tion." In  re  Oarmody.  86  Ca).  616,  26  Pac. 
373. 

[4]  The  title  to  the  homestead  property  is 
not  deralgned,  and  we  cannot  t^  whether 
the  claim  of  the  husband  Is  well  founded; 
but,  whether  It  be  so  Qr  not,  it  would  not  be 
improper  for  the  court  to  order  the  property 
to  be  Inventoried  as  community  property  the 
title  to  wMch  is  disputed,  and  accept  the 
husband's  offer  to  cover  the  possible  rents, 
issues,  and  profits  by  the  usual  bond.  If  It 
transpires  that  the  proper^  is  in  fact  com* 
munlty  property,  the  estate  wUItw  protected. 
If  the  tlUe  is  finally  adjudged  to  be  In  the 
hnsband,  Uie  estate  has  lost  nothing. 

Reversed  and  remanded,  with  Instructions 
to  revoke  the  letters  issued  to  Annie  Buch- 
sar,  and  to  issue  letters  to  John  Bucliser,  the 
surviving  bu^nd,  and  to  t«oceed  with  the 
administration  as  Indicated  In  Oils  (H>inlon. 

CROW,  C.  J.,  and  GOSBI^  MOUNT,  and 
PARKED,  JJ.,  concur. 


(n  WMh.  MN 

JjA.  GAFF  T.  ROSLTN-CASOADB  COAL  CO. 

(Sopreme  Gourt  ot  Washlngttm.   April  10, 
1913.) 

1.  Masikb  and  Sbbvaht  (I  280*)— Xnjvbies 

TO  SEBVANX— SAR  PiAOB  TO  WOBK— Qtrxs- 
TION  FOB  JdBT. 

In  an  action  by  a  miner  who  was  run 
down  by  a  coal  car  which  another  miner  was 


lowering  on  the  Incline  behind  htm,  kM  that, 
under  uie  evidence,  the  question  wliether  tiie 
master  fumiabed  defendant  with  a  reaaoaably 
safe  place  to  work  was  for  the  jury. 

[Ed.  Note.— For  otber  cases,  see  Master  and 
Servant.  Cent  Dig.  H  lOOL  1D0&  1008,  1010- 

1015, 1017-1033,  iim-i(m,  io>i4,  loiS-ioso; 

Dec.  Dig.  I  286.^] 

2.  Masibb  and  Skbtant  a  28S*)— iNmsns 
TO  Sbbvant— Absuhpiion  or  Bfss— Qcaa- 

TIORS  FOB  JUBT. 

Where  plaintiff,  a  coal  miner,  was  required 
with  the  other  miners  to  lower  empty  cars  down 
the  incline  and  fill  tbem  in  the  chambers  with 
coal,  and,  after  they  were  filled  and  hauled 
out,  to  lower  empty  ones,  he  did  not,  as  a  mat- 
ter of  law,  assume  the  risk  of  injn^  from  de- 
fects in  the  track  in  the  Incline  which  might 
cause  other  miners  to  lose  control  of  their  cars 
in  running  them  down;  it  appearing  that  the 
master  made  daily  inspection  of  the  trade. 

[Ed.  Note. — For  other  caeeB,  see  Master  and 
Servant,  Cent  Dig.  S|  1068-1088;  Dec.  Dig.  S 
288.*] 

3.  Masteb  and  Sebvant  (6  280*)— Injdbzbs 
TO  Sebvant — Contbibuioby  Nbqliqkmc*— 
Questions  fob  Juby. 

Plaintiff,  a  ooal  miner,  who  was  required 
to  lower  empty  can  down  the  incline  of  the 
mine,  did  not,  as  a  matter  of  law,  become  goUty 
of  contributory  negligence  barring  recover;  for 
injuries  from  t>eing  run  down  by  the  car  of  a 
following  miner  because  he  stopped  his  car  for 
a  moment  without  hxAing  back  while  tie  fixed 
a  more  effective  brake  tor  an  approaching  grade. 

[Ed.  Note.— For  other  eases,  see  Master'  and 
Servant,  Gent  Dig.  S|  1080^  1090,  1082-1182; 
Dec.  Dig.  i  289.*) 

4.  Mabivb  and  Servant  (|  264*)— Fubadiko— 
Vabiancb— "OBSratJCTION." 

The  ccHnpIaint  in.  an  action  by  plaintiit 
who  was  injured  wlille  wolfing  in  denndant's 
mine  by  a  car  which  another  miner,  in  lowering 
down  the  incline,  lost  control  of,  averred  that 
the  second  miner  fell  by  reason  of  an  instruc- 
tion in  the  tracks  and  thus  lost  control  of  his 
car.  Held,  that  the  term  "obstructions^  In- 
cluded a  depression  or  hole,  and  consequmtly 
proof  that  Qm  second  miner  feU  by  reason  « 
stepping  into  a  hole  did  not  constitnte  a  van- 
ance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  881-876;  Dee.  Dig.  | 
264.^ 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  4890^8M.] 

Department  1.  Appeal  from  Sopeilw 
Court,  King  County ;  Ralph  Eaufmau,  Judge. 

Action  by  Frank  La  Caff'  against  the  Ros- 
lyn-Cascade  Coal  Company.  From  a  Judg- 
ment for  plalntilt  defendant  aweala.  Af- 
flrmed. 

Kerr  &  lAsCord,  of  Seattle  for  aivtilant 
Pruyn  &  HoeOSer  and  SL  K.  Brown,  all  of 
EllenebnrK  fbr  respondoit. 

PARKER,  J.  The  plaintiff,  a  coal  miner, 
se^  recovery  ot  damases  for  pwsonal  In- 
juries which  he  claims  resulted  to  him  fn>m 
the  negligence  of  the  defeoulant  In  .its  de- 
fective maintenance  of  a  track  and  the  space 
between  the  rails  thereof  in  one  of  its  tun- 
nels or  inclines  in  its  coal  mine,  which  de- 
fect was  the  proximate  cause  of  a  car  get- 
ting beyond  control  and  running  down  the 
incline  upon  and  Injuring  him.    The  trial 
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bavliig  resulted  In  a  Tordlct  and  Judgment 
In  Iftvor  of  the  plaintiff/ tbe  defendant  has 
appealed. 

[1]  On  November  11.  1910,  at  the  time  re- 
sptHideDt  recelTed  ids  Injuries,  he  was  em- 
ployed ss  a  coal  miner  by  appellant  The 
incline  through  which  the  coal  was  being 
removed  from  the  mine  was  several  hundred 
feet  long,  and  descended  Into  the  mine  <hi 
about  a  6  per  cent  grade.  There  branched 
off  from  this  incline  several  rooms  from 
wbfcb  the  coal  was  bdng  mined.  There  was 
laid  upon  the  Incline  a  track  constetlng  of 
iron  nils  about  2  inches  high  and  24  inches 
apar^  upon  ties  about  4  feet  long.  Branch 
tnuAa  led  Into  the  several  rooms.  The  cars 
whlcb  ran  over  the  trade  In  removing  the 
coal  were  8%  feet  high,  2%  wide,  and  8 
fMt  lostg,  and  each  car,  when  empty,  wdgh- 
ed  about  800  pounds.  Bach  car  ran  upon 
Door  10-lncb  wheels,  wliitdi  were  sufficiently 
open  BO  that  a  stick  of  wood  a  foot  or  more 
long,  called  a  ew^g,  could  be  Inserted 
throogh  a  wheel  and  lock  it  by  tike  sprag 
eonoing  In  contact  with  the  body  of  the  car. 
The  cars  were  lowered  into  the  mine  along 
On  iDcHne  by  the  miners  themselves.  A 
miner  would  place  a  sprag  In  a  wheel  of 
Ua  car  at  the  tc9  of  the  IncUne,  walk  behind 
the  ear,  and  hold  It  from  mnning  away  as 
he  let  it  down  the  Incline  to  Qw  swltdi  lead- 
ing into  Mb  room  where  he  was  mining, 
where  he  woidd  push  the  car  Into  his  room, 
and,  wliai  he  had  filled  it  with  coal,  he 
woQld  push  it  out  to  the  incliue  track,  where 
the  driver,  with  a  mnle,  would  hitch  onto 
the  car  and  draw  It  out  up  the  Incline.  The 
minor  would  tlien  follow  the  car  out,  when 
he  would  in  the  same  manner  lower  another 
car  .into  the  mine  for  fllUng.  In^thla  man- 
na be  would  take  down  the  Indlnie,  fill,  and 
cause  to  be  removed,,  from  8  to  12  cars  per 
day.  Bespondent  and  one  Zupitllt  among 
other  miners,  were  working  In  the  mine  In 
this  mannor.  Bespondent  was  working  in  A 
room  off  the  IncUne,  a  short  distance  below 
the  room  In  which  Zupitll  was  working.  On 
the  morning  of  Novraiber  4, 1910,  respondent 
and  Zupttll  were  together  at  the  top  of  the 
Incline,  reedy  to  go  to  work.  Bespondent 
started  down  the  Incline  with  his  car,  fol- 
lowed by  Zupitll  with  his  car  some  20  or  80 
feet  In  the  rear.  When  respondent  reached 
a  point  In  the  IncUne  almost  oppodte  Zupl- 
til'a  room,  he  stopped  bis  car  for  the  pur- 
pose of  inserting  an  additional  sprag  in  an- 
other wheel  of  the  car.  This,  he  testified, 
was  rendered  necessary  because  the  grade  of 
tbe  incline  changed  at  that  point  and  was 
steeper  beyond,  and  it  was  customary  for 
Mm  to  atop  his  car  at  that  point  for  that 
purpose.  An  Instant  after  he  bad  stopped, 
and  while  he  was  reaching  around  to  the 
side  of  the  car  to  place  the  extra  sprag  In  a 
wheel,  Ms  1^  was  caught  l>etween  tbe  bump- 
ers of  Zupltll's  car  and  liis  own  car,  where- 
by he  was  seriously  Injured. 


It  seems  that  his  stop  would  have  been 
only  for  a  few  seconds,  even  had  be  not  been 
overtaken  by  Zupitll'S  car,  for  evidently  the 
placing  of  the  ortra  sprag  In  a  wheel  was 
only  the  work  of  a  moment  A  short  dis- 
tance up  the  incline  from  where  respondent 
stopped,  probably  20  or  80  feet,  being  thi. 
distance  at  wMch  Zupitll  was  following,  a 
branch  track  led  off  Into  a  room.  Zupltll's 
testimony  to,  in  substance,  that  when  he 
reached  tills  point,  he  stepped  Into  a  hole  or 
depression  just  belitnd  the  lead  rail  of  the 
switch  and  tripped  upon  the  rail,  causing 
Mm  to  fall  and  lose  his  hold  upon  his  car. 
This  resulted  In  It  eecaidng  from  him  and 
running  down  upon  reeiwndent  It  only  re- 
quired a  few  pounds'  resistance  to  bold  the 
empty  car  and  control  it  with  one  sprag 
in  the  wheel  on  this  part  of  the  track.  But, 
when  tbe  car  wm  released  from  Zupltll's 
hold,  it  gained  some  addltkmal  momentum 
which,  with  its  heavy  weltfit  wbb  safllclent 
to  strike  a  heavy  blow  vpon  respondents 
car,  even  though  It  had  thai  acquired  but 
Uttle  speed.  There  wai  no  lii^t  In  the 
mine  vaaot  ttie  ll^ta  carried  by  the  miners 
tipon  ttOr  caps,  and  ZiqAtil,  wUle  following 
belilDd  bis  ear,  oould  not  see  very  well  ahead 
■o  as  to  plainly  distinguish  the  condition  of 
the  ground  between  the  rails  along  where 
he  would  have  to  walk.  Both  respondent 
and  ZnpltU  had  worked  In  the  mine  fbr  a 
kmg  time,  and  had  such  aoqualntanee  with 
the  conditions  of  the  ground  along  between 
tlie  raUs  as  th^  frtquent  going  in  and  out 
of  tbe  mine  would  fumlBh  tlian.  It  was 
necessary  to  a  proper  operation  of  the  mine 
to  keep  the  ground  betwen  the  rails  suita- 
ble for  the  men  and  the  mules  to  walk  on, 
and  it  was  so  used  a  great  deaL  Hie  con' 
stent  pas^g  over  it  1^  the  mules  catuecl 
holes  to  be  worn  between  the  ties,  which 
required  flIUng  from  time  to  time  In  order 
to  keep  the  surface  in  a  properly  usable  con- 
dition. Appellant's  tradunan  passed  along 
the  track  dally  and  Inqjected  It  with  a  view 
to  iDoeptng  It  In  ivopw  working  ordw,  and 
this  has  reference  to  the  ground  between 
the  rails  as  well  as  the  track  iwoper..  The 
depression  in  wMch  S^i^tU  st^tped  when  he 
tripped  and  lost  the  control  of  bis  car  was 
six  to  eight  Inches  in  depth  from  tbe  top  of 
the  lead  rail,  and  was  very  close  to  it  possi- 
bly extended  under  It  The  lead  rail  is  the 
rail  of  the  branch  track  that  crosses  diagon- 
ally between  tbe  rails  of  the  main  incUne 
track. 

The  allowing  by  appellant  of  the  creation 
of  the  depression  at  the  guide  rail  to  the  ex- 
tent of  six  or  eight  Inches  below  tbe  top 
thereof,  without  repair,  by  flIUng  In  so  as 
to  make  the  ground  comparatively  smooth 
for  the  travel  of  the  men,  especially  in  low- 
ering the  cars  along  the  IncUne,  Is  the  prin- 
cipal act  of  negUgence  rtiied  upon  by  re- 
qpoudent  for  recovery,  rested  upon  the  the- 
ory that  appellant  thus  violated  Its  duty  to 
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respondent  In  ftiUlog  to  fnrnlsh  him  a  rea- 
sonably safe  place  In  which  to  work.  Coun- 
sel for  appellant  argue  that  It  wonld  be  im- 
posing on  appellant  too  high  a  degree  of 
care  to  require  It  to  keep  the  ground  be- 
tween the  rails  any  freer  from  obstructions 
and  depressions  than  is  here  shown.  In 
Tiew  of  the  manner  In  which  the  miners 
were  required  to  lower  the  cars  along  tliis 
Incline,  the  fact  that  no  light  was  furnish- 
ed other  than  the  lights  in  the  miners*  caps, 
the  tact  that  the  view  of  the  track  immedi- 
ately ahead  of  a  miner,  while  lowering  tila 
car,  was  in  a  measure  obstructed  by  his 
car,  and  the, fact  that  appellant's  trackman 
was  present  and  XMsslng  over  the  track  dally 
for  the  very  purpose  of  inspecting  and  see- 
ing to  the  keeping  of  the  track.  Including  the 
space  between  the  rails,  in  suitable  condi- 
tion for  use,  we  think  the  question  of  the 
reasonable  safety  of  the  place  was  one  for 
the  Jnry,  and  tliat  it  cannot  be  determined 
in  ai^Uant's  fiivor  as  a  matter  of  law. 

[2]  It  is  contended  that,  even  though  ai>- 
pellant  did  not  fully  comply  with  Its  dut?  in 
furnishing  respondent  a  safe  place  to  wotk, 
yet,  by  reason  of  resirandent's  knowledge  of 
the  conditions  there  existing,  be  assumed  the 
risk  of  being  injured  in  the  manner  here 
shown.  It  Is  true  that  respondent  must  tiave 
had  some  knowledge  of  the  general  condi- 
tion of  the  ground  between  the  rails  over 
which  he  and  the  other  miners  bad  to  walk 
In  lowering  the  cars  down  the  incline;  but 
it  seems  to  us,  like  the  question  of  a  rea- 
sonably safe  place  in  which  to  work,  the  as- 
sumption of  risk  on  the  part  of  respondent 
became  a  question  for  the  Jury  in  view  of 
the  facts  we  have  noted,  and  especially  in 
view  of  the  fact  of  the  dally  inspection  of 
the  trackman  for  the  purpose  of  se^ng  that 
the  condition  of  the  track.  Including  the 
space  between  the  rails,  was  suitable  and 
safe  for  the  purpose  for  which  it  was  being 
used.  We  think  that  It  cannot  be  decided,  as 
a  matter  of  law,  that  respondent  was  doing 
more  than  a  reasonable  man  would  do  under 
the  droimstanceB  In  his  conUnuiiig  to  work 
there, 

Couns^  call  our  attention  to,  and  place 
their  principal  reliance  upon,  the  decision  of 
this  court  in  Krickeberg  v.  SL  Paul  & 
Tacoma  Lumber  Co.,  37  Wash.  68,  79  Pac. 

We  think,  however,  a  critical  reading 
of  the  facts  of  that  case  as  there  related 
will  show  that  it  Is  distinguishable  from  the 
case  before  us.  In  that  case  It  is  apparent 
that  the  injured  plaintiff  bad  a  greater  de- 
gree of  control  over  the  horse  and  truck  he 
was  driving  than  the  miners  could  jMBSibly 
bare  orer  th^  cars  in  this  case.  He  even 
had  a  diolce  of  tracks,  as  he  waa  not  com- 
pelled to  have  the  wheels  of  his  truck  run 
in  the  same  place  upon  each  trip.  He  was 
working  In  the  glare  of  electric  lights,  so 
that  every  defect  and  nneren  feature  of  the 
plank  road,  over  which  he  was  driving,  was 
plainly  visible  to  him.  It  also  appears  that 


his  track  had  a  tendency  on  previous  occa- 
sions, while  he  was  using  It,  to  do  the  very 
thing  that  caused  hla  injury.  Nor  did  the 
mill  company  assume  to  render  a  dally  in- 
spection of  the  road  over  which  the  plaintiff 
was  driving  the  truck.  The  following  cases, 
dted  and  relied  upon  by  counsel  for  appel- 
lant, we  think  are  subject  to  substantially 
the  same  distinction:  French  v.  First  Ave- 
nue Ry.  Co.,  24  Wash.  83,  63  Paa  1108;  Ford 
V.  Heffernan  Engine  Works,  48  Wash.  315, 
03  Pac.  417 ;  Maver  v.  Queen  City  liomber 
Oo.,  64  Wash.  567,  117  Pac.  892. 

rs]  Some  contention  is  made,  rested  upon 
the  alleged  contributory  negllg^ce  of  re- 
spondent We  think  the  only  possible  fonn^ 
datlon  for  this  contention  Is  found  in  the 
fact  that  respondent  stopped  upon  the  In- 
cline to  put  an  extra  sprag  into  a  wheel  of 
his  car,  without  looking  back  to  see  if  Zupi- 
tll's  car  was  close  upon  him.  It  seems  dear 
to  ns,  in  view  of  the  fact  that  such  a  stop 
was  customary  with  him,  that  It  was  appar- 
ently necessary ;  that  it  would  In  no  ev«it 
be  for  more  than  a  few  seconds ;  that  Zupi- 
tll  would  probably  have  control  over  his  car; 
that  the  question  of  respondent's  contribu- 
tory negligence  was  for  the  jury.  So  far  as 
the  negligence  of  Zupitll  is  concerned,  re- 
garding sucb  negligence  as  that  of  a  fellow 
servant,  we  think  the  evidence  is  so  devoid 
of  any  showing  of  negligence  upon  his  part 
as  to  not  caU  for  comment  from  ns  touching 
that  source  of  possible  contributory  negli- 
gence as  a  question  of  law. 

[4]  It  is  contended  that  the  trial  coort 
permitted  the  cause  to  go  to  the  jury  upon 
an  Issue  of  negligence  not  disclosed  by  the 
pleadings.  This  seems  to  be  rested  upon  the 
fact  that  the  negligence  alleged  in  the  plead- 
ings refers  to  "obstructions"  on  the  track 
and  the  space  between  the  rails.  It  is  argu- 
ed that  no  evidence  of  obstractlons  was  of- 
fered, and  that  the  depression  relied  upon 
by  respondent  as  an  obstruction  was  in  fact 
not  an  obstruction.  This  contention  rests 
upon  a  too  limited  meaning  of  the  word  "ob- 
struction." We  think  the  word  "obstruction" 
as  there  used,  applies  to  anything  that  Inter- 
feres with,  or  renders  dangerous,  travel 
along  the  track,  whether  it  consists  of  a 
physical  object  put  there  or  of  the  removal 
of  some  portion  of  the  traveled  way.  It 
has  generally  been  so  held  when  obstructions 
to  public  highways  are  spoken  of  (that  Is, 
a  hole  In  a  public  highway  or  a  ditch  di^ 
across  It  is  In  law  an  obstruction),  the  same 
as  the  building  of  a  fence  across  It  or  the 
placing  of  any  other  physical  object  there. 
37  Gyc.  247.  In  this  sense  we  think  the  de- 
pression into  which  Zupitll  stepped,  causing 
the  loss  of  hia  hold  upon  the  car,  was  an 
obstruction,  and  that  the  jury  was  warrant- 
ed In  believing  that  It  was  the  proxlmato 
cause  of  respondent's  injury. 

The  Judgment  is  afBrxoed. 

CROW,  C.  J.,  and  OHADWIOI^ 
and  MOUNT,  JJ.,  concur. 


Digitized  by 


Waab.)  FOSTER  T. 

FOSTER  T.  HINDLinr,  Gom'r  of  PnbUc  At- 
fairs,  et  al. 

(Snpnme  Coart  of  Wasblngton.    ApiU  9, 

1913.) 

1.  MUNICIPAL    COBPO&ATIOHS    (I    191*)— DIS- 
CONTINUANCE or  Officii  —  Hkaxth  Om- 

CEB8. 

Under  the  Spokane  charter,  providing  by 
section  53  that  employ^  in  office  at  the  adop- 
tion of  the  charter  should  retain  such  office  un- 
less removed  for  cause,  by  section  24  that  the 
council  should  appoint  certain  officers,  not  in- 
cladiQg  health  officers,  and  might  diac<mtutue 
other  offices,  and  by  section  119  continuing  in 
force  an  ordinance  under  the  old  charter  pro- 
viding for  three  sanitary  inspectors,  the  office 
of  plaintiff,  who  was  a  sanitary  inspector  at 
the  adoption  of  the  charter,  and  was  placed  in 
the  classified  civil  service  under  sectioa  56,  per- 
mitting any  employ^  to  be  "suspended**  by  the 
bead  of  his  department  by  filing  a  fltatement  of 
the  suspension  and  his  reasons  therefor,  could 
be  "discontinued"  on);  by  the  council,  and  hence 
the  discontinuance  of  his  office  by  the  mayor  and 
the  commissioner  of  public  affairs  was  a  nullity. 
^  [Ed.  Note.™ Por  other  cases,  see  Municipal 
COTporationii.  Oent  Dig.  H  ^&^S29;  Dec  Dig. 

2.  MUNiciPAX.  C0BPOBAT10N8  rt  191*)— Om- 

CKBB— GOHPKHSATIOH  AfteB  ReUOVAL. 

A  aanitaiT  inspector  who,  though  wrongful- 
ly deprived  of  his  office,  held  himself  ready  to 
perform  his  official  duties,  was  entitled  to  bis 
■alary  while  onlawfully  separated  from  snch 
office,  and  the  fact  that  he  declined  temporary 
employment  tendered  by  the  city  did  not  affect 
his  right  thereto. 

[Ed.  Note.— For  other  cases,  see  ftTunldpal 
CogjDrationa,  Ctait  Dte*  U  KiMS2»;  Dee.  IHf. 

8.  Mttnicipal  C0BFOBAT10N8  (I  191*) — Ofti- 

CKB9— Removal— Appeal. 

Under  Spokane  City  Charter,  |  56,  provid- 
ing for  suspension  tiom  office  and  appeal  there- 
from to  the  dvU  service  commisiion,  a  sanitary 
inspector  whose  office  was  discontinued  by  the 
mayor,  which  discontinuance  was  a  nullity,  was 
not  regaired  to  appeal  to  the  commission. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  H  S26-{^;  Dte.  Dig* 
1 191.*] 

Department  1.  Appeal  from  Snperlor  Court, 
Sp(^ne  Oannty;  Henry  L.  Kennan,  Jndice. 

Action  by  H.  A.  Foster  against  W.  J. 
Hlndley,  CommiaBloner  of  PnbUc  AtTalrs  and 
Mayor  of  the  City  of  Spokane,  and  the  City 
of  Spokane.  Judgment  for  plaintiff,  and  de> 
fmdanta  appeal.  Affirmed. 

fi.  M.  Stephens  and  William  E.  Richard- 
son, both  of  Spokane,  for  appellants.  E.  O. 
Connor,  of  Spokane,  for  respondent 

OOS%  J.  This  action  was  bronght  to  se- 
cure the  restoration  of  the  lAaintifC  to  the 
office  of  sanitary  Inspector  in  the  health  de- 
partment of  the  dty  of  Spokane^  and  to  re- 
corer  the  salary  incident  to  the  office  during 
the  period  of  separation.  The  mayor  and 
the  city  have  appealed  fr<«n  a  Judgment  pro- 
tecting the  plaintUf  in  each  of  these  alleged 
rights.  The  findings  In  substance  are  as 
follows:  The  rapondent  was  a^Mjlnted  sani- 
tary inspector  in  the  health  department  of 
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the  city  In  the  month  of  Jmie,  1909,  and  con- 
tinued until  he  was  removed  by  the  mayor 
on  the  31st  day  of  May,  1911.  The  dty 
adopted  a  new  charter  on  the  28tfa  day  of 
December,  1910.  The  commissioners  elected 
thereunder  entered  into  office  on  the  14th 
day  of  March,  1911.  In  April,  1911,  respond- 
ent as  such  inspector  was  placed  In  the  clas- 
slfled  dvll  service  in  division  B  of  the  health 
department,  class  4,  grade  1,  which  posi- 
tion was  "made  permanent."  The  classifica- 
tion was  approved  by  ordinance.  On  the  23d 
day  of  May,  1911,  the  dty  by  ordinance  add- 
ed and  appointed  two  Inspectors  in  addi- 
tion to  the  three  appointed  under  the  pre* 
vious  charter  and  ordinances.  On  the  Slat 
day  of  May  following  there  were  five  such 
inspectors;  the  respondent  being  the  senior 
Inspector  In  rank  and  period  of  service.  On 
that  day  the  appellant  Hlndley  as  mayor 
notified  him  In  writing  that  his  office  was 
"dlscontlnned." 

[1]  The  appellants  make  three  contoitJons: 
(1)  That  the  removal  was  re^lar;  (2)  that 
the  respondent  was  not  entitled  to  recover 
hla  salary ;  and  (3)  that  his  remedy  was  by 
appeal  to  the  dvil  service  commission.  Sec- 
tion 53  of  the  new  charter  provides:  "Em- 
ployte  within  the  scope  of  thla  artlde  [which 
Included  the  respondent]  who  are  in  office  at 
the  time  of  the  adoption  of  this  charter  shall 
retain  their  positions  unless  removed  for 
cause."  Three  sanitary  inspectors  were 
provided  for  by  ordinance  under  the  old 
charter.  The  ordinance  was  continued  In 
force  by  section  119  of  the  new  cliarter.  Sec- 
tion 55  provides  that  any  employ^  may  be 
suspended  by  the  head  of  the  department 
under  which  he  is  employed.  It  requires  the 
officer  making  the  order  to  forthwith  file 
with  the  dvll  service  commission  a  fltate- 
ment of  the  suspension  and  the  reasons 
therefor.  The  method  of  procedure  In  sns- 
poiBlon  cases  was  provided  for  by  an  ordi- 
nance passed  on  AprU  27,  1911.  Section  24 
of  the  charter  provides  that  the  cotincll,  aft- 
er each  general  election,  shall  arooint  eu- 
taln  emunerated  officers,  not  Including 
health  officers,  and  that  it  "shall  have  poww 
to  create  and  dtscontlnne  all  otiwr  offlcas 
and  employments  from  time  to  time  and  as 
occasion  may  require."  The  respondent  was 
an  nnphiy^  "in  office"  at  the  time  of  tlte 
adt^titHi  of  the  charter,  and  Uie  conncUt 
not  the  mayor,  had  the  poww  to  discontinQe 
bis  office. 

The  appellants  argne  that  the  health  de- 
partment ceased  to  exist  upon  the  adoption 
of  the  new  charter.  There  was  no  hiatus 
in  the  passing  of  the  dty  from  the  old  chart- 
er to  the  new.  Ttie  dty  otmtlnued  and  re- 
mained the  same  entity.  There  was  no  ab- 
dicatiwa  of  any  ot  the  powers  easmtlal  to 
ordaly  goTemmoit.  The  health  departmoit 
was  reorganized  under  the  new  system,  but 
the  necessity  for  sanitary  officers  was  as  ex- 


•rar  otbar  eassa  sas  same  tt^le  and  aaetion  NUHBBB  In  Dae.  Dig.  ft  Am.  Dig.  K«r-No.  BsrUs  *  Btp'r  Injlaaw' 


Digitized  by 


198 


131  pAOinc 


REPORTER 


(Wash, 


Igent  under  the  new  charter  as  the  old,  and 
this  necessity  was  recognized,  and  these  of- 
ficers were  placed  In  the  classified  dril  serr- 
Ice  as  required  by  section  53  of  the  charter. 
This  had  been  done  before  the  mayor  sought 
to  discontinue  the  office  which  the  respond- 
ent held.  The  case  Is  controlled  by  State  ex 
rel.  Powell  t.  Fassett.  09  Wash.  665. 126  Pac. 
963. 

[2]  The  respondent,  althongh  wrongfully 
deprived  of  hla  office,  held  himself  ready  and 
willing  to  perform  his  official  duties.  Hence 
he  is  entitled  to  his  salary  for  the  period 
during  which  he  was  unlawfully  separated 
from  his  office.  Brlnggold  v.  Spokane,  27 
Wash.  202,  07  Pac.  012;  United  States  v. 
Wlckersham,  201  U.  S.  390,  20  Sop.  Ct  460, 
60  L.  Ed.  798.  The  fact  that  he  declined  a 
temporary  employment  tendered  by  the  city 
does  not  militate  against  the  enforcement  of 
this  right.  Belsing  t.  City  of  Portland,  67 
Or.  295,  111  Pac.  377,  Ann.  Gas.  1912D,  805. 

[3]  Nor  was  the  respondent  required  to 
appeal  to  the  dvil  service  commission  ander 
the  provisions  of  section  5S  of  the  charter. 
It  has  reference  to  suspensions  for  cause, 
not  to  a  case  of  usurpation  of  authority. 
The  mayor  did  not  seek  to  suspend  the  re- 
spondent for  cause,  bat  resorted  to  the  sub- 
terfuge of  discontinnlng  the  office.  This 
power,  as  we  hare  seen.  Is  lodged  In  the 
council.  The  mayor's  letter  to  the  respond- 
ent states  that  "the  office  that  yon  now  hold 
Is  discontinued."  In  his  letter  of  the  same 
date  addressed  to  the  civil  service  commis- 
sion he  reports  tlxat,  "In  accordance  with  the 
provisions  of  rule  12  of  the  dvU  service 
roles,  I  make  the  following  report  of  separa- 
tion from  this  department.  •  •  •  Fos- 
ter, Horace  A.,  Sanitary  Inspector.  •  •  • 
Cause  of  separation,  reduction  of  force." 
The  act  of  the  mayor  was  a  uullit;,  and  the 
respondent  properly  so  treated  it  CAty  of 
Chicago  V.  GiUen,  222  lU.  112,  78  N.  E.  13; 
PoweU  T.  BuUis,  221  lU.  879.  77  M.  B.  070. 

The  Judgment  Is  affirmed. 

CROW,  O.  J.,  and  HOUNl^  and  CHAD- 
WICE:,  JJ.,  concnr.  PARKER,  J.,  coaeon 
In  result. 

<n  Wub.  C27) 

GORMAN  T.  SANDERSON  et  aL 
(Bopreme  Court  of  Washington.  April  8, 

iwa.) 

1.  li&nOLOBD  AND  TBITAHT  {|  291*)— ACTTOlt 

voB  Unuwfdi.  Dbtainbb— Pxo<nxoiifos— 

Liability  ok  Bond. 

In  an  action  for  unlawful  detainer  after  a 
bond  had  been  given  and  a  writ  of  rettitution 
issued  and  served,  defendant  moved  to  increase 
the  penalty  of  the  bond,  which  motion  was 
granted  but  no  order  increasing  the  Iwnd  enter- 
ed. Plaintiff  gave  no  new  bond,  but  later  noti- 
fied defendant  that  her  gDods  would  be  thrown 
into  the  street  unless  she  moved  oat  which  she 
did.  Held  tbat,  plaintiff  having  stood  upon  tlis 
bond  already  given  and  having  directed  the  exe- 
cution of  the  writ,  the  motion  to  increase  the 


penalty  did  not  render  the  writ  of  restitutiou 
ineffeetiva  or  make  defendant's  removal  a  vol- 
untary surrender  of  Ihe  premises,  and  hence 
she  could  sue  upon  the  bond  actually  given. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  ||  1217-1241,  1243- 
1209;  Dec  Dig.  |  281.*] 

2.  Landubd  and  Tbkant  (I  291*)— Ukiaw- 
ruL  Detaxnbb- Liability  ok  Bond. 

In  an  action  for  wrongfully  suing  out  a 
writ  of  restitution  on  the  bond  given  to  pro- 
cure sach  writ,  proof  that,  after  possession  was 
recovered  under  the  writ,  the  action  of  unlaw- 
ful detainer  was  voluntarily  .  dismissed  was, 
prima  facie  sufficient  to  show  that  the  writ  was 
wrongfully  sued  out,  and  jostified  a  recovery  on 
the  bond,  especially  where  it  was  also  shown 
that  the  tenant  was  in  possession  under  a  lease 
of  record  from  a  former  owner  and  that  the 
landlord  knew  that  fact  when  the  writ  was 
sued  out 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  1217-1241,  1249-1200; 
Dec.  Dig.  f  291.*] 

3.  Landlobd  and  Tenant  (f  292*>— Wbono- 

FUL  DiSFOSBXSSION— LlABHiITT  ON  BOND. 

In  an  action  for  wrongfully  suing  out  a 
writ  of  restitution  under  which  possesnon  was 
recovered,  the  advance  rent  paid  by  the  tenant, 
her  damages  on  account  of  the  removal,  and  her 
attorney's  fees  in  successfnUy  defending  the  ac- 
tion of  unlawful  detainer  were  recoverable. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  i  292.*] 

I>(^artment  1.  Appeal  from  Superior 
Court,  King  County;  John  F.  Main,  Ja^e. 

Action  by  Alpha  Corman  against  Thomas 
Sanderson  and  others.  Judgment  for  plaiiif 
tlt^  and  detendsats  «rofi«L  Aflbmed. 

Howard  Watennan,  of  Seattle,  for  ^ppA- 
lants.  Brady  ft  Rammens,  of  Seattle,  tot 
reepondeot. 

MOUNT,  J.  TU«  action  was  broosht  to 
recover  upon  a  bond  given  by  the  defendanta 
in  an  actloa  tor  nalawtal  detaliw.  Ttae 
plaintiff  recovered  a  judgment,  and  the  de- 
fendants hare  appealed. 

The  facts  are  as  follows:  In  Septemb^, 
100^  the  plaintiff  was  in  poaaeBslon  of  a 
hoose  and  lot  under  a  lease  wUdi  was  of 
record  and  whicli  expired  by  its  teetaa  on 
HaySl.  lOia  She  bad  made  a  deposit  of  «200 
under  the  terms  of  her  lease,  which  was  to 
be  apiriied  vsfon  the  rent  for  the  last  six 
months;  tlie  rmital  for  that  time  being  $45 
per  month.  The  defendant  Sanderson  ac- 
quired the  property  while  plaintiff  was  in 
possession.  On  November  2,  1909,  he  began 
an  action  against  the  plaintiff  wherein  he 
alleged  that  she  was  a  tenant  from  month 
to  month;  that  he  had  served  notice  npon 
her  to  quit  the  premises;  that  by  reason 
thereof  the  tenancy  had  been  terminated; 
and  that  she  was  unlawfully  detaining  the 
possession  of  the  property,  and  prayed  for 
a  restitution  thereof.  Upon  motion  of  the 
plaintiff  In  that  action,  the  court  entered  an 
order  for  a  writ  of  restitution  upon  tb* 
plaintiff  giving  a  bond  to  defendant  therein 
In  the  sum  of  $500.  The  bond  was  glv&i, 
with  the  defendants  Keating  and  Ostrom  In 
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tbls  action  as  sureties  upon  the  bond.  Tbis 
bond  provided  tbat:  "Said  plaintiff  eball 
prosecute  hia  action  without  delay  and  pay 
all  costs  tbat  may  be  adjudged  to  defendant 
therein,  and  all  damages  which  she  may  sus- 
tain by  reason  of  said  writ  of  restitution 
baring  been  Issued,  should  the  same  be 
wrongfully  sued  out"  The  writ  was  there- 
upon Issued  and  serred  by  the  sheriff  of 
King  county  upon  the  defendant  In  that  ac- 
tion on  November  4,  1900.  A  day  or  two 
later  the  defendant  in  that  action  filed  a 
moUoa  to  have  the  penalty  in  the  bond  in- 
creased.  Upon  .a  hearing  of  that  motion  it 
was  granted,  bnt  the  order  was  not  altered, 
and  the  plaintiff  therein  did  not  give  a  new 
bond,  bnt  afterwards  notified  the  defendant 
in  that  action  that,  unless  she  moved  out, 
ber  goods  would  be  thrown  Into  the  street 
Thereafter,  in  accordanoe  with  the  writ  and 
these  threats,  she  moved  out  of  the  premises. 
She  thereafter  filed  an  answer  In  the  cause 
and  Issues  were  Joined.  In  April,  1911,  the 
case  came  on  for  trial  to  the  court  with  a 
Jury.  After  evidence  was  heard,  the  plain- 
tiff In  that  action  took  a  voluntary  nonsuit 
and  dismissed  the  action.  At  that  time 
the  defendant's  lease  had  exiHred,  and  she 
was  not  restored  to  tlie  possession  of  tbe 
premises.  She  had  been  kept  oat  of  the  use 
of  the  premises  by  rea8<m  of  Mid  writ  ct 
restitution.  She  thereupon  brought  this  ac- 
tion to  recover  upon  the  bond,  with  the  re- 
sult stated  above. 

[1]  It  1b  argued  by  Uie  awellanta  that, 
after  the  court  bad  sustained  a  motion  tor 
an  Increase  of  the  penaify  of  the  bond  for 
the  writ  of  restitntlon,  the  writ,  thoui^  pre- 
Tioosly  saved,  became  ineffective  and  that, 
when  flie  plaintiff  In  this  action  moved  out 
tffter  service  of  the  writ  and  surrendered 
poaacosion  of  the  premiQes,  sbe  did  so  toI- 
untarily,  and  tliaefbTe  la  not  oitltled  to  re- 
cover iqton  the  bond.  This  position  would 
probably  be  sound  If  the  orda  increasing 
the  .bond  had  been  entered,  and  the  appel- 
lants  In  this  action  had  not  stood  upon  the 
bond  already  given  and  thereafter  notifled 
the  respondent  In  this  action  that,  if  she  did 
not  move  out,  ber  goods  would  be  thrown  in- 
to the  street  In  other  words,  the  plaintiff 
In  this  action,  being  the  defwdant  In  the 
former  action  and  the  moving  party  therein, 
did  not  have  the  order  ent^ed.  The  plain- 
tiffs  In  that  action,  being  the  defendants  in 
this  action,  took  advantage  of  tbat  situation 
and  stood  upon  the  bond  already  given  and 
directed  the  execution  of  the  writ.  The  re- 
spondent  hexe  waived  her  right  to  insist  up- 
on a  new  bond,  and,  in  obedience  to  the  writ 
and  the  threat  made  by  the  appellants,  mov- 
ed out  of  the  premises.  We  think  this  was 
not  a  voluntary  surrender  of  the  premises. 

[2,  S]  Appellants  next  argue  that  the  court 
erred  In  allowing  damages,  because  respond- 
oit  did  not  prove  any  right  to  possession 


of  the  premises  or  any  damages.  Hie  con- 
ceded f&ct  that  the  plaintiff  In  the  action 
In  which  the  bond  was  given  took  a  volun- 
tary dismissal  thereof  at  the  trial  of  that  ac- 
tion Is  prima  facie  sufficient  to  show  tbat  the 
writ  was  wrongfully  sued  out  But,  in  addi- 
tion to  that  fact.  It  was  shown  that  the  re- 
spondent had  a  lease  of  record  from  one  au- 
thorized to  make  a  lease,  and  that  she  was 
in  possession  holding  under  that  lease.  The 
appellants  knew  that  fact  at  tHe  time  the 
writ  was  sued  out  The  evidence  shows, 
and  the  court  found,  that  the  respondent 
bad  paid  $225  advance  rent  and  that  she 
was  damaged  $50  on  account  of  the  removal 
and  $100  for  attorney's  fees  in  successfully 
defending  tlie  unlawful  detainer  action. 
Theee  were  proper  items  to  be  allowed. 
The  Judgment  is  therefore  affirmed. 

GROW,  a  J.,  and  CHADWICK, 
and  FABKBB,  concuE. 


<n  Waah.  MS) 

UNION  TRUST  &  SAVINOS  BANE  T. 
AMERT. 

(Supreme  Court  of  Washington.  April  8, 

1913.) 

L  BANKBUn^CT  ({  178*)— TEANSraaS  BY 
BaNKBDFT— PUSCHASK  BT  COBPOBATIOIT  OF 
in  OWH  SlOOK— BlOBT  TO  RBCOTU  PAT- 

HsnT. 

Where  a  corporation,  withont  diminishing 
Its  capital  stock  in  compHance  with  the  statute, 
purchased  outstandiDg  shares  of  stock  and  iwia 
tb«refor  from  its  foods,  if  such  purchase  result- 
ed in  injury  to  any  existing  or  Bubaequent  cred- 
itor, the  payment  could  be  recovered  back  by  a 
trustee  In  bankruptcy'anbsequratly  appointed. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent^I^^i  221,  284^^4,  283,  284;  Dte. 

2.  BAHKKtFPTCT  Q  178*)— TBANSmfl— PUB- 
CHASE  BT  COBFORATION  OT  ITS  OWH  STOOC 
— ReCOVBBT  OF  PATifEWT. 

The  right  of  a  tnutee  of  a  bankrupt  cor- 
poration to  recover  a  payment  made  for  Itfe 
capital  stock  from  a  person  who  claimed  that 
he  sold  the  stock  to  a  third  person  depended  on 
whether  the  stock  was  actually  sold  the  corpo- 
ration, and  not  on  what  the  stockholder 
thought  believed)  or  intended,  and  hence  an 
instruction  requiring  a  finding  tbat  he  knew  he 
was  selling  it  to  the  corporation  in  order  to 
render  him  liable  was  erroneons. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  221,  2S4-274,  283,  284;  Dec. 
Dig.  g  178.  •! 

3.  Bankbuptct   (I  80S*)— Tbansfbbs— Pdb- 

CHABB  BT  COBPOBATIOir  OF  ITS  OWH  STOOE 
— BUBDEN  OF  PbOOF. 

In  an  action  by  the  trustee  of  a  bankrupt 
corporation  to  recover  money  paid  by  the  cor- 
poration for  Its  stock  from  a  person  wbo  claim- 
ed tbat  he  sold  the  stock  to  a  third  person,  the 
burden  of  proving  that  the  sale  was  to  the  cor- 
poration was  on  plaintiff. 

[Hd.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  ||  458-482;   Dec.  Dig.  |  303.*] 

4.  BaKKRUFTCT    <|  its*)— TBAiraFEBS— Pdb- 

chase  cobporatiov  of  its  owh  stock 
—Recovebt  of  Patkeht. 

Money  paid  by  a  corporation  for  Its  out- 
standing stock  could  not  be  recovered  from  a 
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sliockhotder  If  he  sold  the  stock  to  a  third  per- 
son and  not  to  the  corporation,  and,  if  a  pot- 
tion  of  it  was  sold  to  the  third  person,  there 
could  be  no  recover;  as  to  that  portion. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Diff.  »  221,  264-274,  283,  284;  Dec. 
Dig.  I  178.*1 

5.  BAKKBaFTOT  ^  304*)— Gapitai.  Stock— 

PUBOHASB     BT     COBPOXATIOH  —  AOTZONS  — 

QuEsrroMs  or  Fact. 

In  an  action  to  recover  money  paid  by  a 
corporation  for  its  outstanding  stock  from  a 
person  who  claimed  that  he  sold  the  8tx>ck  to 
a  third  person,  whether  the  stock  was  sold  to 
the  corporation  was  a  question  of  fact 

[EkL  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Die.  1  463;  Dec.  Dig.  S  304.*] 

Hoant  and  Parker,  JJ.,  dissenting. 

Department  L  Appeal  from  Superior  Court, 
Spokane  Coanty ;  John  B.  Yakey,  Judge. 

Action  by  the  Union  Trust  &  Savings  Bank 
against  Benjamin  E.  Amery.  Judgment  for 
defoidant,  and  plaintiff  appeals.  Beversed, 
with  directions. 

Campbell  &  Goodwin,  of  Spokane,  tor  ap- 
pellant H.  M.  Stephens,  of  Spokane,  for 
respondent 

GOSm,  J.  The  plaintiff,  as  a  trntstee  in 
bankruptcy  for  the  estate  of  Syphers  Ma- 
chinery  Company,  a  corporation,  brought  this 
action  tor  the  purpose  of  recorering  from  the 
defendant  f5,500  paid  to  him  by  the  baok- 
mpt  corporation  for  5,500  shares  of  Its  cap- 
ital stock,  alleging  that  he  sold  the  stock  to 
It  prior  to  the  time  it  was  adjudged  a  bank- 
rupt, and  that  it  thereby  .attempted  to  and 
did  reduce  Its  capital  stock.  A  demurrer  to 
the  complaint  was  sustained,  and,  upon  ap- 
peal, the  Judgment  was  reversed.  Union 
Trust  Co.  T-  Amery,  67  Wash.  1,  120  Pac 
530.  A  reference  may  be  had  to  this  case 
for  a  fuller  statement  of  the  allegattons  of 
the  complaint  Thereafter,  Issue  being  join- 
ed, the  case  was  tried  to  a  jury,  terminating 
In  a  verdict  for  the  defendant  ,  The  plain- 
tiff's motion  for  a  judgment  uou  obstante, 
or  in  the  alternative  for  a  new  trial,  was 
denied,  and  a  judgment  was  entered  for  the 
defendant,  from  which  the  plalntlfF  prose- 
cutes this  appeal. 

The  appeal  presents  two  questions:  (1) 
Was  the  appellant  entitled  to  a  directed 
verdict?  and  (2)  Was  the  jury  correctly  In- 
structed? These  questions  will  be  consider- 
ed In  the  Inverse  order. 

[1]  The  only  question  for  the  Jury  to  de- 
termine was,  Did  the  corporation  purchase 
the  5,500  sliares  of  stock,  or  any  part  of  it 
and  pay  for  it  from  its  funds?  If  it  did, 
and  any  creditor  existing  or  subsequent  was 
injured  thereby,  the  money  so  paid  may  be 
recovered  in  tills  action.  Union  Trust  Co. 
T.  Amery,  supra.  Xn  that  case,  after  a  ref- 
erence to  the  provisions  of  onr  stf  tate,  we 
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said:  "It  follows,  therefore,  that,  whero 
the  capital  stock  has  not  been  dimlnlaihed  in 
compliance  with  the  statute,  the  original  ar- 
ticles of  incorporation  operate  as  a  contin- 
uing representation  on  behalf  of  the  corpo- 
ration that  its  capital  stock  is  unimpaired, 
and  that  the  impairment  of  its  capital  stock 
in  any  other  manner  Is  a  fraud  upon  its 
creditors,  both  as  to  the  corporation  and  all 
others  who  participate  In  or  profit  by  such 
an  act" 

In  Tait  v.  Pigott,  32  Wash.  344,  73  Pac. 
364,  the  court  said:  "It  Is  not  alleged  that 
the  company  was  Insolvent  at  the  time  the 
transaction  occurred,  but  we  think  that  Is 
immaterial,  since  the  thing  which  was  un- 
lawfully done  reduced  the  available  resourc- 
es of  a  now  insolvent  company,  and,  if  such 
reduction  had  not  been  made,  the  amount 
thereof  should  now  be  on  hand  for  the  bene- 
fit of  creditors." 

[2]  The  respondent  allied  and  contended 
that  he  sold  the  stock  to  one  W.  H.  Gray. 
The  court  Instructed :  "And  If  you  find  that 
he  did  sell  it  [the  stock]  to  the  Syphers  Ma- 
chinery Company,  and  that  he  knew  that 
he  was  selling  it  to  the  Syphers  Uachinery 
Company,  the  defendant  will  be  liable;  oth- 
erwise he  will  not"  This  was  error.  The 
question  is,  What  was  actually  done?  not 
what  the  respondent  thought,  believed,  or  in- 
tended. The  elemrats  of  knowledge  and  the 
good  or  bad  fiilth  of  the  respondent  created 
a  ftilse  issue.  If  the  corporation  paid  any 
sum  of  money  to  the  respondent  in  the  pni^ 
cb&ae  of  any  part  of  ita  capital  stock  on  Its 
own  behalf  to  the  prejudice  of  a  credltm*,  it 
did  the  very  thing  the  statute  was  designed 
to  Interdict,  and  sadi  money  Is  a  part  ot 
Its  capital  atodk  and  a  trust  fond  of  tl^ 
bankrupt 

tS-l]  Becuntaig  to  the  flnit  error  assigned 
(I.  e.,  the  ric^t  of  the  appellant  to  a  directed 
verdict),  It  snfflces  to  say  that  the  burden 
of  proving  the  sale  to  the  etnporatton  derolv- 
ed  upon  the  appellant  If  the  sto(&  was 
sold  to  Gray  and  paid  for  by  him,  as  the 
respondent  contends,  the  appellant  cannot  re- 
cover; and,  it  Gray  purdiased  and  paid  tar 
a  portion  of  It,  the  appellant  cannot  recover 
for  that  portion.  It  Is  not  a  question  of 
bookkeeping,  but  a  qnestlon  of  fact  From 
an  examination  of  the  entire  record,  we  do 
not  feel  warranted  in  saying  that  there  was 
no  question  of  fact  for  the  jury. 

The  judgment  is  reveraed,  with  directions 
to  grant  a  hew  trial  In  harmony  with  tbla 
opinion. 

CBOW,  G.       and  CHAI>WIC^  om- 

cur. 

MOUNT  and  PABKEB,  JJ.  We  think  tbe 
instructlfm  rl^t  and  the^^'fore  dissent 
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(72  Waah.  M) 

TENNI&S      AinOBICAN  BLDO.  00. 

(SupniM  Gonrl  of  WaahlnKton.    April  8, 
1918.) 

1.  I/ANDLOBD  AND  TENANT  {|  172*)— BJVlOTIOIf 

— ConGTBDcnvE  Eviction. 

Under  the  rale  that  any  intaitional  or  in- 
JarloiiB  interference  by  a  landlord  which  de- 
prives the  tenant  of  the  means  or  power  of  ben- 
eficial enjoyment  of  the  premises,  or  materially 
impairs  such  enjoyment,  is  a  constructive  evic- 
tion, a  tenant  mignt  treat  his  landlord's  injunc- 
tioa  sued  out  to  prevent  a  subleaae  authcffized 
by  the  lease  as  a  constroctlve  eviction. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  |{  696-703;  Dec.  Dig. 
I  172.*] 

2.  Landlobd  and  Tenant  (|  178*>— Ktic- 
TioK— Waivbb  bt  Tenant, 

Where  a  tenant  does  not  treat  his  land- 
lord's injuQCtion  sued  out  to  prevent  a  sublease 
as  a  constructiTe  eviction,  but  remains  in  pos- 
sessioti  of  the  premises,  be  thereby  waives  his 
right  to  treat  such  injunction  as  an.  eviction, 
since  there  can  be  no  constructive  eviction 
witbODt  a  aurrender  of  poBseBsion  by  the  ten- 
ant. 

lEA.  Note.— For  other  cases,  bm  Landlord 
and  Tenant,  Cent  Dig.  1  71S;  Dec  Hig.  % 

17a*] 

3.  iNJBKCfnoN    (I  261*)— Wbonofdi.  Issu- 
AKCE— Measure  or  DAUAOEa 

A  tenant's  lease  to  a  subtenant  furnishes 
no  basis  for  measoring  the  damages  sustained 
by  the  tenant  by  reason  of  an  injunction 
i^alnst  such  sublease,  unless  the  original  lease 
was  made  in  contemplation  of  a  sublease,  so 
that  evidpi.ce  of  snch  damages  is  inadmissible. 

[Bd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  %  600 ;  Dec.  Dig.  |  261.*} 

Departmoit  1.  Api>eal  from  Snperbn-  Court, 
Spokane  Coontr;  WiUlam  A.  HunAe,  Judge. 

Action  by  J.  H.  Tennes  against  tbe  Ameri- 
can Bnllding  Company.  Judgment  for  platai- 
tlflr,  and  defendant  a^qpeala.  Affirmed. 

Walcefleld  &  Witberapoon  and  A.  C.  Shaw, 
both  of  Spokane,  for  appellant  Belt  & 
PoweU,  of  Spokane,  for  respondent 


G08B,  J.  This  Is  an  action  to  recover  rent 
imder  a  written  lease.  It  la  alleged  In  the 
complaint  that  on  or  about  November  1, 
1909.  the  plaintiff  with  one  Bnras  leased  the 
first  floor  of  a  building  situate  in  tbe  dij  of 
Spline  to  the  Hubert  Theater  Gompai^,  a 
corporation,  "for  a  theater  raitrance  to  the 
theater  in  tbe  rear  of  said  iMremlses,**  for  a 
term  of  fire  years  from  that  date,  at  an 
agreed  monthly  rental  of  f250  per  month, 
payable  In  advance  on  tbe  lat  day  of  each 
month;  that  thereafter  tbe  lessee  assigned 
Its  lease  to  the  defendant;  that  It  accepted 
the  lease,  .issumed.  the  obligations  thereof, 
and  since  the  assignment  up  to  and  Including 
July,  1911,  paid  the  rent  provided  In  the 
lease;  that  by  agreement  between  the  plain- 
tiff and  Bums  the  rent  became  and  Is  tbe 
I^roperty  of  the  plaintiff ;  that  the  defendant 
lias  not  paid  the  rent  for  the  mouths  of  Au- 
gust.  September,  October,  and  November, 


1911,  and  a  Jndgmeat  Is  demanded  fox  tbs 

rent  of  those  months,  aggr^tlng  ft,000. 
Tbe  defendant  answered,  admitting  the  as- 
dgnment  of  tbe  lease  to  it  as  alleged  In  tbe 
complaint,  admitting  that  it  went  into  posses- 
sion of  the  premises  and  paid  the  rent  np  to 
July,  1911.  and  pleaded  aflnrmatlTely  that  the 
lease  provided  that  so  modi  of  tbe  leased 
premises  as  might  not  be  necessary  for  or 
devoted  to  a  tbeater  entrance  ml^t  be  used 
by  the  lessee  for  any  lawful  purpose;  that 
after  the  asslgninent  It  changed  and  altered 
the  building  in  accordance  with  the  terms  of 
the  lease  so  as  to  make  two  storerooms,  «ie 
on  either  side  of  tbe  entrance  to  the  theater ; 
that  thereafter  and  about  tbe  1st  day  of 
December,  1910,  the  defendant  leased'  one  of 
the  rooms  to  one  Edward  Dnfresne  at  a 
rental  of  $200  per  month,  to  be  used  for  a  law- 
ful purpose,  but  that  the  idalntifF  refused  to 
permit  Dufresne  to  take  possession  of  the 
room,  sued  out  a  writ  of  Injunction  restrain- 
ing from  him  taking  possession,  and  restrain- 
ing the  defendant  from  leasing  the  room 
to  bim,  and  that  ever  since  the  plaintiff  has 
refused  to  permit  the  defendant,  to  lease  the 
room  to  Dufresne,  and  it  has  remained  va- 
cant  and  unoccupied.  It  is  further  alleged  that 
the  clause  In  tlie  lease  providing  that  that  poi> 
tion  of  the  building  not  needed  for  a  theatOT 
entrance  could  be  used  by  the  lessee  for  any 
lawful  purpose  was  one  of  the  Inducements 
which  caused  the  Sbubert  Theater  Company 
to  make  the  lease ;  that  by  reason  of  the  ac- 
tion of  the  plaintiff  the  obligation  to  pay  tbe 
rent  stipulated  has  ceased  and  terminated, 
"and  that  the  only  sum  which  this  defendant 
should  be  required  to  pay  is  the  sum  stipu- 
lated in  said  lease,  less  the  sum  agreed  to 
be  paid  by  the  said  Dufresne"  for  the  part 
leased  to  him.  In  the  reply  tbe  lease  from 
the  company  to  Dufresne  is  denied  on  In- 
formation and  belief,  and  It  is  denied  that 
tbe  Sbubert  Tbeater  Company  was  Induced 
to  enter  Into  the  lease  because  of  tlie  pro- 
vision therein  that  that  part  of  the  presnlSBB 
not  needed  for  the  theater  entrance  could  be 
used  for  any  lawful  purpose.  Tbe  avemmt 
that  the  defendant  Is  released  from  Its  obli- 
gation to  pay  rent  la  also  doiled.  Tlie  case 
was  tried  to  tbe  court  The  tact  that  tbe 
defendant  had  not  paid  tbe  fonr  mmtbs'  rent 
was  admitted.  The  defendant  then  offered  in 
evidence  tbe  Dnfresne  lease  and  tbe  record 
in  tbe  Injunction  iwoceeding,  and  offered  vnoX 
tending  to  show  that,  at  tbe  time  It  made  the 
lease  to  Dufresne.  and  at  tbe  time  of  tbe  is- 
sulug  of  the  restraining  order,  Dnfresne  was 
solvent  The  court  found  that  the  lease  was 
made  and  assigned  as  alleged  In  tbe  com- 
plaint, that  the  plaintiff  bad  succeeded  to 
Burns'  interest  In  tbe  rail;  and  tbat  tbe  de- 
fendant bad  paid  certain  rent  to  tbe  pbtiu- 
ilff.  The  court  further  found  tbat  on  or 
about  the  1st  day  of  December,  191^  the  de- 
fendant leased  to  Dnfresne  a  portim  of  tbe 
building  for  tbe  term  of  three  years  and 
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eleven  montbs,  be  agreeing  to  pay  tberefbr 
^00  per  month ;  tliat  Dufreane  was  prevented 
from  entering  Into  tbe  possession  of  the  room 
by  an  Injunction  sued  out  by  the  plaintiff 
and  Bums;  that  tbe  defendant  was  at  all 
times  in  the  poasesaton  and  control  of  the 
storeroom  leased  to  Dofresne,*  tiut  It  failed 
to  prove  tbat  it  had  been  damaged  except 
in  a  nominal  sum  by  the  eviction  of  Dbflres- 
ne ;  tbat  It  was  not  entitled  to  oflbet  or  coun- 
terdaim  any  sum  against  the  rent  dn6  tbo 
plaintiff  except  to  the  extei^  of  one  dollar 
nominal  damages  for  the  eviction;  that  the 
defendant  used  reasonable  diligence  to  lease 
tbe  storeroom  leased  to  Dnflresne  from  tbe 
time  It  was  enjoined  ftom  sabletting  to  DU- 
fresn^  but  was  unable  to  do  bo.  A  Judgment 
was  ratered  In  favor  of  the  plaintiff  for  the 
sum  of  9999,  the  full  amount  of  the  rent  In 
default  less  |1  allowed  to  tbe  defoidant  aa 
nominal  damages.  The  defandant  has  ap- 
pealed. 

[1]  The  appellant  would  have  been  Jnstlfled 
in  treating  the  Injunction  sued  ont  as  a  ctm- 
Btmctive  eviction.  The  rule  is  that  "any 
intentional  or  Injurious  interference  by  the 
landlord  or  those  acting  under  his  authority, 
which  derives  the  tenant  of  the  means  or 
the  power  of  baiefidal '  enjoyment  of  tbe 
demised  premises  or  Any  part  thereof  or  ma- 
terially Impairs  snch  ben^tdal  rajoyment,  Is 
a  constructive  eviction."  1  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  471. 

[1]  It  choose,  however,  to  romalu  in  posses- 
sion of  the  leased  premises,  and  in  so  doing 
it  waived  its  right  to  treat  tills  as  an  evic- 
tion. "Tbexe  can  be  no  constructlTe  eviction 
without  a  surrender  of  possession  of  the 
premises  by  tbe  tenant"  24  Cya  1180.  See, 
also,  to  the  same  effect  Ralph  v.  Txnner,  3 
Wash.  401,  28  Pac  790;  11  Am.  ft  Eng.  Ency. 
Law  <2d  Ed.)  p.  47a 

[I]  ^e  lease  tram  appellant  to  Dnfresne 
furnished  no  ba^  for  measuring  the  dam- 
ages which  the  anwllant  sustained  by  reason 
of  the  Injunction,  and  it  was  not  admissible 
In  evidence  for  the  purpose  of  iwovlng  dam- 
ages. Mead  V.  Kallwrgf  127  Pac.  185.  Tbls 
Is  based  upon  the  rule  that  a  breach  of  the 
original  contract  does  not  enUtte  the  injured 
party  to  recover  as  damages  tbe  gains  or 
profits  of  collateral  oiterprlses  or  subcon- 
tracts, where  tbe  collateral  agreement  or 
subcontract  was  made  after  the  execution 
of  tile  original  contract  The  r^ison  Is  that 
the  original  contract  was  not  made  with  ref- 
erence to  it  ftnd  that  it  would  Introduce  an 
el«nent  of  damages  not  known  by  or  within 
tbe  contonplatlm  of  the  parties  at  the  time 
tbey  entered  into  the  original  contract  The 
aivellant  neltiier  pleaded  nor  proved  any 
damages  whicib  the  law  recognizes,  unless  it 
be  nominal  damages,  which  the  court  allowed. 

The  Judgment  Is  therefore  affirmed.' 

CBpW,  OHADWIGEC.  MOUNT,  and  PARK- 
ER, Jj.,  concur. 


(13  Warii.  M) 
QUABT  et  nx.  t.  RUGOLDS. 

<Snpreme  Oonrt  of  Washington.  ApzU  S, 
1918.) 

1.  Bills  and  Notes  <j  147*)— "Nbootiable 
IRSTBUMENTS"— What  Abk. 

Under  Negotiable  Iiutrame&t  Law  (Ron. 
&  BaL  Code,  |  3392)  |  1.  providing  that  an  la- 
Btrumeot  to  be  negotiable  mast  be  payable  to 
order  or  bearer,  and  section  3401  providing 
that  the  instrument  need  not  follow  the  lan- 
guage of  the  act,  but  any  terms  indicating  an 
utenthm  to  conform  to  the  reqoirements  there- 
of are  sofficient  a  note  providing  that  tbe  mak- 
ers thereof  promise  to  pa;  to  the  payee  named 
a  specified  sum.  with  interest  at  a  specified 
rate,  evidenced  by  interest  notes,  and  uiat,  if 
default  be  made  in  the  payment  of  any  of  the 
notes  as  they  mature,  the  whole  amount  shall 
become  due,  and  t^e  mortgagee,  his  representa- 
tives, or  assigos  may  collect  the  note  and  fore- 
close the  mortgage,  etc.,  is  not  negotiable  be- 
cause it  is  not  payable  to  order  or  bearer,  and 
because  it  does  not  contain  language  indlcatiitf 
an  intention  to  make  it  BO  payable:  a  trans- 
fer by  assignment  not  being  eqoivalent  to  an 
indorsement 

[Ed.  Not&— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  |  863;  Dec.  Dig.  i  147.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  4787-4770;  voL  8,  p.  7781.] 

2.  BlIXS  AND   NOTSS    (S  147*)— NEOOltABLB 
ISBTBUlOtNTS — 8TATUT0BT  PBDVIBIONS. 

Negotiable  Instrument  Law  (Rem.  ft  BaL 
Code,  i  3401)  S  10,  providing  that  the  instm- 
ment  need  not  follow  the  language  of  the  act 
but  any  terms  indicating  an  intention  to  con- 
form to  the  requirements  thereof  are  saffidttit 
must  be  constroed  in  connection  with  section 
3392,  providing  that  an  instrument  to  be  nego- 
tiable must  be  payable  to  order  or  bearer,  and, 
when  so  construed,  it  refers  to  words  of  In- 
dorsement, and  not  to  words  of  assignment,  and 
means  that  to  make  an  instrument  conform  to 
section  3392  it  is  not  necessary  to  use  the 
words  "order  or  bearer,"  but  other  apt  words 
showing  a  clear  intent  to  make  the  instrument 
so  payable  are  sufficient 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  363 ;  Dec  Dig.  |  147.*] 

Department  2.  Appeal  from  Supralor 
Court,-  Lincoln  Oonn^;   F.  K.  P.  Bastav 

Judge. 

Action  by  Jacob  Qoast  and  wife  against 
Daniel  B.  Rnggles.  From  a  Jut^ment  for 
plaintlAa,  defendant  appeals.  Affirmed. 

Tolman  ft  King,  of  %>ofeane,  for  appeUant 
W.  W.  Zent  of  Spokane^  for  respondents. 

MORRIS,  J.  Tbe  question  presented  by 
this  appeal  Is  the  negotiability  of  the  follow- 
ing note:  "On  the  first  of  November,  1920^ 
for  value  received,  we  promise  to  pay  to  V. 
L.  Bevis  the  prindpal  sum  of  ^,200  (twdva 
hundred  dollars),  wltit  Interest  thereon  at 
the  rate  of  seven  per  cent  per  year,  from  the 
date- hereof  until  maturity,  payable  annually 
accordli«  to  the  tenor  of  nine  Interest  notes, 
eadi  for  f84  and  one  <1}  for  {80.07,  beartns 
even  date  herewith ;  both  prbudpal  and  Inte^ 
est  notes  payable  at  the  office  of  Be^  Bros«. 
Spokane,  Wash,  (with  ezdiange  on  New 
York).  And  if  defoult  be  nude  In  paymoat 
of  any  of  said  notes  so  secured,  or  any  pare 
of  them,  as  the  same  mature,  for  the  space  of 
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tbirtr  daya,  or  It  tbe  maker  of  Uda  note  and 
intoeat  notes  attached  hereto  shall  allow  the 
taxes  or  any  other  public  rates  and  assesa- 
ments  on  the  propertr.  or  any  part  thereof, 
given  aa  aecnrlty  for  the  aforesaid  notes  to 
become  deUnaaent,  or  In  case  any  taxes  or 
aasesements  shall  be  levied  against  the  holder 
of  this  note  on  account  of  this  note,  or  shall 
do  any  act  whereby  the  value  of  said  mort- 
gaged property  shall  be  impaired,  then,  upon 
the  ham>ralng  of  any  of  eald  contingencies, 
the  whole  amount  herein  secured  shall  at 
once  become  due  and  payable,  end  the  mort- 
gagee, his  1^1  repreeentatlTea  or  assigns 
may  proceed  at  once  to  collect  this  note  and 
foreclose  the  mortgage  given  to  secure  said 
note  and  sell  the  mortgaged  property,  or  so 
much  thereof  as  shall  be  necessary  to  satla- 
fy  said  debt,  interest  and  costs  and  all  taxes, 
public  rates,  or  assessments  that  may  be  due 
thereon,  together  with  a  reasonable  attor- 
ney's fee,  if  suit  be  commenced  for  the  pur- 
pose of  collecting  this  debt  or  foreclosing  the 
mortgage,  securing  said  debt,  and  also  said 
taxes,  public  rates,  and  assessments,  and 
costs  Incurred  by  the  mortgagee,  his  repre- 
sentatives or  assigns,  shall  be  secured  by 
mortgage,  and  also  In  Judgment  In  such  fore- 
closure case.  It  Is  expressly  agreed  and  de* 
clared  that  these  notes  are  made  and  execut- 
ed under  and  are  in  all  respects  to  be  con- 
strued tile  laws  of  the  state  of  Wasfaing- 
too,  and  are  secured  by  mortgage  of  even 
date  herewith,  duly  recorded  in  Lincoln 
county  of  the  state  of  Washington.  This 
note  bears  Interest  at  the  rate  of  ten  per 
cent  per  year,  payable  yearly  after  matorlty. 
Tbe  makers  of  this  note  have  the  option  of 
paying  It  any  time  the  interest  matures  on 
and  after  November  Ist.  1910.  Dated  at 
Spobane,  state  of  Wa^lngton,  on  the  14th 
day  of  November,  1910;  Jacob  Qoast,  Jr. 
i^ena  QuasL" 

[1]  The  aectlous  of  the  negotiable  inatm- 
ment  law  ccntrolllng  are  section  3392,  Rem. 
ft  Bal.,  providing  that  an  Instnunoit  to  be 
Beg0tja1>la  "(4)  rnnt  be  payable  to  order  or 
to  bearar,"  and  sectkm  8401:  "Tta  Instni- 
aent  need  not  follow  the  language  of  the 
act  bnt  any  terms  are  mffldent  which  clearly 
Indicate  an  intentl<n  to  amfbrm  to  the  xe* 
qntxexDaitB  bereof."  The  Inatrnmsnt  dearly 
la  not  payabla  **to  order  or  to  bearer,"  and 
most  for  tUs  reason  be  h^  nmuiegotiable, 
anleaa  we  oaa  find  ta  It  some  language  that 
ander  aeetloa  SMKl  "clearly  Indicates  an  in- 
teatfon"  to  make  It  so  payable.  Appellant 
contends  tills  langnage  la  supplied  in  the 
^roTlalon  aoctieratiiqr  the  time  of  payment 
on  the  happening  of  certain  contingencies, 
and  provldbog  Is  audi  case  "the  mortgagee, 
his  legal  representatives  or  aaalgns^  may 
proceed  at  onoo  to  collect,"  and  the  snbse- 
qncoit  proviaton  as  to  payment  of  taxes  and 
coets  by  "bis  repreeoitatives  or  asstgns." 
Tbe  mortgage  also  refers  to  "party  of  the 


second  part,  his  successors  or  assigns."  The 
word  'iksslgns,"  oa  used  in  the  note  and 
mortgage,  does  not  refer  to  the  payee  of  the 
note  but  to  the  mortgagee,  and  Indicates 
nothing  more  than  that  the  mortgage  may 
he  transferred  by  assignment  The  trans- 
fer of  an  Instrument  by  assignment  Is  not 
the  equivalent  of  its  transfer  by  indorsement 

[2]  As  interpreting  section  8302,  the  pro- 
visions of  section  8401  clearly  refer  to  woi^s 
of  Indorsement  and  not  to  words  of  assign-' 
ment,  and  mean  that,  in  order  to  make  the 
instrument  conform  to  the  requirement  of 
section  3392,  it  is  not  necessary  to  use  the 
words  "order  or  bearer,"  but  other  apt  words 
showing  a  clear  intent  to  make  the  instru- 
ment BO  payable  will  be  sufflcient  This  is 
the  g»ieral  rule  adopted  by  all  courts  in 
construing  this  reqnlrem^it  of  the  n^otlable 
instrument  law.  Zander  v.  N.  Y.  Security 
Trust  Co.,  30  Misc.  Rep.  98,  78  N.  T.  Supp. 
900,  affirmed  on  appeal  in  81  App.  Dir.  63S, 
81  M.  T.  jSupp.  1151.  The  promise  to  pay 
in  this  case  was  to  "Oaroline  Zander  or  her 
as^gns,"  a  stronger  expression  of  Intent 
than  the  one  found  in  the  note  before  us. 
The  court  however,  seemed  to  consider  fhe 
matter  so  plain  that  the  mere  statement  of 
Its  ruling  was  deemed  sufficient  and  the 
appellate  court  with  Uke  certainty  did  not 
regard  the  question  as  open  to  discussion, 
but  affirmed  on  opinion  of  court  beloifr.  0th- 
er  sut^rting  cases,  all  referring  to  the  nfr 
cesslty  of  the  use  of  the  words  "order  or 
bearer"  or  words  of  Uke  import  are  Folton 
V.  Vamey,  IIT  App.  Div.  572, 102  N.  T.  Snpp. 
608;  Wettlanfer  v.  Baxter,  137  Ey.  862.  126 
S.  W.  741,  26  U  R.  A.  <N.  8.)  804;  GUley  T. 
HarwsU,  118  Tenn.  116, 101  S.  W.  424 ;  West- 
berg  y.  Chicago  Lumber  ft  Goal  Co.,  117 
Wla  580,  94  N.  W.  672. 

Other  questions  are  discussed  in  the  brl^s, 
but  finding  our  ruling  upon  tlie  first  point 
decisive  of  the  appeal  we  «1U  not  itfw  to 
them. 

Judgment  affirmed. 

GROW,  a  J.,  and  MAIN,  ITULLDRTOM, 
and  BUjIS,  JJ.,  ooncDT. 


m  w«ii.  mt 

FIRST  NAT.  BANK  OF  BVBBBTT  T. 

WILCOX. 

NORTH  COAST  DRY  KILN  Oa  v.  8AMSL 

<Supreme  Court  of  Washington.   Ajttii  S, 
1913.) 

GOBPOBATIONB    ((  62*)— CBANQC    OT  RlSI- 
DEITCE— AUENniCENT  OV  ABTICUa 

Rem.  A  Bal.  Code,  i  3708^,  providing 
that  a  corporation  deeirmg  to  remove  its  prin- 
cipal place  of  business  Into  some  other  county 
shall  file  with  the  county  auditor  a  certified  copy 
of  Its  certificate  of  ineorporatkm.  moat  be  Nad 
in  connectltm  with  sectfoi  3679,  andioririnc 
amendments  to  articles  of  Incorporation,  ana, 
when  BO  read,  an  amendment  changing  the  resi- 
dence of  a  corporation  must  be  oerOfied  and  ffled 
as  in  ease  of  original  artielaa^  and  tbe  nen  £!• 
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i&e  after  Buch  an  amendment  in  one  county  of 
the  original  articles  of  incorporation  reciting  the 
residence  in  another  county  does  not  give  notice 
of  change  of  residence. 

[Ed.  Note. — For  other  casea,  see  Corporations, 
Cent.  Dig.  fl  140-150;  Dec.  Dig.  §  52.*] 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  130  Pac.  756. 

Cooley  &  Horan  and  R.  Mulvililll.  all  of 
Everett,  for  appellanta.  B.  O.  Cheney,  of 
Montesano,  and  Hayden  &  lAnghome,  of  Ta- 
ooma,  for  respondent 

MOUNT,  X  Tbe  appellfuit  First  National 
Bank  of  KTerett  baa  filed  a  petition  tor  a  re- 
hearing berdn  becanae  we  tblled  to  notice 
tbe  contentlcm  tbat  tlie  place  of  reeldmoe  of 
tbe  COTporatlon  was  changed  to  Cbetaalls 
oaanty  before  tbe  conditional  bill  of  sale, 
dated  Augnat  26,  1911,  was  ffled.  It  la 
true  that  a  copy  of  tb«  articles  of  Incor- 
IKffatlai  was  filed  In  Cbeballs  county  be- 
fore Angnst  2^  1911,  but  tbe  articles  so  filed 
stated  that  tbe  principal  place  of  business  of 
tbe  corporation  was  Tacoma  in  Pierce  count?. 
There  was  no  amendment  to  the  articles 
ebftnging  Qie  principal  place  of  business  or 
residence,  as  reanired  by  section  3678,  Bern, 
ft  BaL  Code;  wfaUe  section  3708i^,  Bern,  ik 
BaL  Code,  provides  that  "any  corporaUcm 
desiring  at  any  time  to  remove  its  principal 
place  of  businesa  into  some  otlm  county  In 
tiie  state  shall  file  in  the  ofilce  of  tbe  county 
auditor  a  certified  copy  of  its  certificate  of 
incorporation."  TUs  provision  should  be 
read  in  connectioii  with  section  3679,  supra, 
in  reference  to  amendments.  That  Is  to  say, 
the  stockholder  or  trustee  must  make  the 
amendment  changing  the  residence,  and  the 
same  must  be  certified  In  triplicate  and  filed 
as  in  case  of  original  articles.  Otherwise 
confusion  aud  embarrassment  would  result 
Tbe  mere  filing  of  the  old  articles  in  Che- 
faalfs  county,  stating  that  the  residence  was 
Pierce  county,  did  not  give  notice  of  a  change 
of  residence,  but  bad  the  effect  of  notice  that 
the  residence  was  not  changed.  The  resi- 
dence was  not  changed  by  a  mere  filing  of 
the  unamended  articles  In  another  cotmty. 

The  petition  Is  therefore  denied. 

'  OBOW,  a  J.,  and  PARKER,  QOSEJ,  and 
'  CHADWIO^  33^  concur. 


(72  Waah.  3«> 

McDOnOALL  T.  0*CONNBIX  et  ux. 

<Snprenu  Court  of  Washington.   April  10, 
1913.) 

Bu  Bsiic.  On  petition  for  rehearing. 
Granted  in  part,  and  denied  in  part^  and  orig- 
inal opinion  modified. 

For  original  opinlcHi,  aee  ISO  Pac.  862. 

PBB  CURIAM.  A  petition  for  rehearing 
has  been  filed  in  this  case.  Tbe  original 
opinion  of  the  court  la  reported  In  130  Pac. 


362.  In  the  petition  Cor  rdiearing  our  at- 
tention is  called  to  an  error  In  os^dim. 
There  we  directed  generally  tbat  Uie  Biuie- 
rlor  court  eater  a  Judgment  tor  the  appel- 
lant,  when  the  direction  should  have  been  to 
enter  a  Judgment  for  the  appellant  and 
against  tlw  respondoit  W.  I*  O'Connell  only, 
and  not  against  the  community  composed  of 
W.  L  0*OonneU  and  Evelyn  F.  O'OomieU. 
his  wife.  The  appellant  in  his  brief  conced- 
ed tbat  tbe  liability  upon  tbe  contract  was 
tbat  of  the  budnnd  <m)y. 

The  ^ortginal  oidnlon  will  be  modified  to 
tlM  extoit  hoe  indicated;  otherwise^  tha 
petition  for  r^earlng  is  deoled. 

(73  Wash.  6M> 
JISNSEN  T.  T.  H.  WILLIAMS  CO.  et  aL 
(Supreme  Court  of^Washingbni.  Aprfl  6, 

1.  Master  and  Servakt  (i  80*)— Actioh  wor 
Services— Evidzwce—Sdfpicienct. 

In  an  action  against  a  corporation  for 
aerrices  rendered,  evidence  held  to  support  a 
finding  that  the  services  were  rendered  for  an- 
other corporation. 

[Ed.  Note.— For  other  cases,  see  Bfoster  and 
Servant,  Gent  D\g.  H  107-127;  Dea  Dig.  1 
80.*] 

2..TBIAI.  <|  169*)  —  DiBBonoEr  or  Vudxct  — 

When  authobizbd. 

Where  the  court  must  say,  as  a  matter  of 
law,  that  no  recovery  can  be  had  under  any 
reasonable  view  of  the  evidence,  a  verdict  for 
defendant  should  be  directed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  341,  381-387,  389;  Dec  Dig,  S  169.*] 

Department  1.  Appeal  from  Superior 
Court,  Snobomlsb  County;  John  B.  STakeyt 

Judge. 

Action  by  Oarl  Jensesi  against  the  T.  H. 
Williams  Company  and  anothw.  From  a 
judgment  for  defendant  named,  plaintiff  njh 
peals.  Affirmed. 

Wlllett  ft  Oleson,  of  Seattle,  for  aiq)ellant 
Hatbaway  ft  Alston,  of  Bverett,  tor  reapond- 

enL 

OOSE,  7.  This  action  was  originally  oom- 
moiced  against  the  deCndant  corporation  T. 
H.  Williams  Company  to  recover  an  alleged 
balance  due  for  services  iterfbrmed  tar  it  at 
Its  instance  and  request  It  amnraed,  deny- 
ing tbat  tbe  plaintiff  bad  perfMmed  any  8»r- 
loe  for  it  Thoenpon  tbe  plaintiff  amoided 
his  complaint,  and  alleged  tbat  tiie  serrkea 
were  performed  for  both  defendanta.  A 
Joint  demnrm  to  tbe  comi^Int  waa  over- 
ruled. The  defendant  Snoqualmto  Lumber 
ft  Shingle  Company  flUlinff  to  plead  ftutbor, 
an  order  of  de&ult  was  entered  against  it 
Two  causes  of  actlcm  are  pleaded.  In  the 
fh«t  cause  of  action  It  la  alleged  that  ttm 
idainttff  pwfonned  labor  for  the  deCendanta 
fnuD  tbe  1st  dny  of  January,  1910,  to  tlm 
1st  day  of  Ju^  fbllowlng;  at  an  agreed 
wage  of  $80  per  month.  In  the  second  cause 
of  action  the  allegation  is  that  tbe  plaintiff 
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performed  labor  for  tbe  defendants  from  the 
1st  day  of  July.  1910,  to  the  1st  day  of 
AUnb,  1911,  at  an  agreed  wage  of  ^  per 
month.  Tbe  defMidaat  T.  B.  Williams  Com- 
pany, In  a  a^Kurate  answer,  denied  these 
averments.  At  the  close  of  the  trial  the 
covrt  sustained  the  challenge  of  the  de- 
toidant  T.  H.  Willlan»  Company  to  the  sof- 
Bciency  of  the  evidence,  and  directed  a  ver- 
dict against  the  defendant  Snoqualmle  Lum- 
ber &  Shli^e  Company.  Thereafter  a  judg- 
maxt  was  entered  in  ttror  of  the  plaintiff 
against  the  latter  company  for  the  amount 
claimed,  and  in  favor  of  the  defendant  Wil- 
liams Company  for  its  costs.  The  plaintiff 
lias  amiealed  trtnn  the  judgment  In  fiivor 
of  Williams  Company. 

[1]  The  appellant  c(mtendB  that  he  was 
employed  by  and  worked  for  the  respondent 
T.  H.  Williams  Company ;  whilst  it  contends 
that  he  was  unployed  and  worked  for  Its 
codefendant  The  alngle  question  presented 
la  whether  there  was  any  substantial  evl- 
denee  to  support  the  appellant's  cmtoitlon, 
and  which  should  have  been  submitted  to  tbe 
jniy.  The  evl^nce  is  that  the  defendants 
are  s^iorate  and  ffistinct  corporations ;  that 
th^  conducted  separate  bmdnesses  and  kept 
separate  bank  accounts;  that  the  Williams 
Company  had  Its  mill  at  Snohomish;  that 
its  codefendant  has  Its  mill  at  Snoqualmle; 
tliat  the  defendants  had  conunon  ofBcers 
and  a  common  olBce;  that  tbe  Snoqualmle 
Lumber  &  Shingle  Ctunpany  has  a  capital 
stock  of  $25,000 ;  that  it  had  a  stockholder, 
who  owned  $6,000  of  its  stock,  who  was  not 
a  Btoc^older  in  the  other  corporation ;  that 
the  secretary  of  the  two  corporations  own- 
ed 95,000  of  tbe  stock  of  the  Snoqualmle 
Lumber  &  Shingle  Company,  and  nominally 
held  one  share  of  stock  in  the  Williams  Com- 
pany to  qualify  him  as  a  trustee.  The  appel- 
lant testified  that  be  was  employed  by  and 
wolfed  for  the  Williams  Company.  He  ad- 
mitted. bowe\'er,  that  from  September,  1909. 
to  July  1,  1010,  he  served  as  a  foreman  and 
kept  the  time  of  the  men  in  the  time  book 
of  the  Snoqualmle  Company,  upon  which  the 
words  "Snoqualmle  Lumber  &  Shingle  Com- 
pany" wore  written  in  large  letters;  that 
be  gave  the  men  their  time  checks,  upon 
wbi(^  tb^  wete  paid  for  their  services; 
that  he  bought  sujvUes,  and  that  the  ac- 
anmta  were  made  out  to  tbe  Snoqualmle 
Company,  and  that  he,  in  common  with  the 
others,  was  paid  In  cbe(^s  signed  by  tbe  Sno- 
qualmle Company,  thus,  "Snoqualmle  Lum- 
ber &  Shingle  Company,  Incorporated,  by 

—  and  upon  the  end  of  which  was 

printed  the  words,  "Snoqualmle  Lumber  & 
Shingle  Company,  Incorporation,  Manufac- 
turers of  Washington  Bed  Cedar  Shingles, 
SnoguaTmle,  Washington."  Following  these 
admissions,  the  documents  were  put  in  evi- 
dence. His  explanation  Is  that  he  did  not 
read  the  printed  matter  in  the  time  book, 


bills,  or  checks.   He  can  both  read  and  write. 

[2]  Tbe  conviction  is  irresistible  that  he 
knew  that  he  was  working  for  the  Snoqual- 
mle Company.   Moreover,  he  worked  for  the 
WlUlama  Company  at  Snohomish,  after  he 
left  the  Snoqualmle  Company,  from  March 
1,  1911,  to  Sept^ber  6,  1911,  and  admits 
that  he  was  paid  l>y  its  checks  for  the  later 
service.    The  declarations  of  the  appellant 
i  that  he  worked  for  tbe  Williams  Company 
I  are  rendered  worthless  by  his  admissions  and 
I  the  record  evidence.  Tbe  admitted  facts  that 
he  served  as  foreman  for  tbo  Snoqualmle 
Company  for  a  period  of  nine  months,  kept 
its  time  book,  purchased  suK>lie8,  Issued 
time  chedn  to  the  moi,  received  the  checks 
of  the  Snoqoalnde  Company  for  himself  and 
ids  CO  la  borers,  upon  all  of  which  plataily 
appeared  the  name  of  the  Snoqualmle  Com- 
I  pony,  force  the  condusbm  that  he  knew  that 
I  he  was  onplf^ed      tbe  Snoqualmle  C!om- 
I  iwny.   "Whoa  the  motion  Is  grounded  qpon 
the  Insuffldeocy  of  plalnttlTs  proof,  the  ques- 
tion presented  is  whether  there  is  any  sub- 
stantial eridence  tending  to  establish  the 
cause  of  action  sued  on.  The  rule  supported 
by  the  great  w^ht  of  authority  and  by  rea- 
son is  that  it  la  only  where  the  court  must 
say  that,  as  a  mattw  of  law,  no  recovery 
can  be  bad  under  any  reasonable  view  of  the 
evidence  that  a  verdict  for  tlie  de£endant 
will  be  directed."  S8  Oyc;  1076,  lOTT,  clause  c. 
The  Judgmmt  la  affirmed. 

GROW,  0.  J.,  and  OHADWICK,  MOUNT, 
and  PABKBR,  JJ.,  concur. 


(72  Wash.  SK) 

CASBT-HBDOES  GO.  T.  WILCOX. 

(Supreme  Court  of  Washington.  April  B» 
1918.) 

Sales  (S  474*)— Conditional  Sales— Filinq 
Of  Contbact— Residguce  of  Cobpobation. 
Under  Rem.  &  BaL  Code,  {  3670,  provid- 
ing that  conditional  sales  of  pcreonal  proberty, 
accopipanied  by  delivery,  ahall  be  absolute  as 
to  subsequent  creditors  unless  a  memoraodutn 
of  the  sales  be  filed  in  the  county  where  tbe 
buyer  resides,  a  conditional  sale  contract,  to 
be  effective  as  to  a  corporate  buyer,  must  be 
filed  in  the  county  specified  In  the  articles  of 
incorporaticm  as  the  principal  place  of  business 
of  the  buyer;  a  eorporsbon'g  principal  place 
of  business  being  Us  residence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  IS  1391-1402;  Dec  Dig.  1  474.*] 

Department  1.  Appeal ,  from  Superior 
Court,  Cheballs  County;  Mason  Irwin, 
Judge. 

Action  by  the  Casey-Hedges  ConM^any 
against  T.  F.  Wilcox,  as  recover  for  tbe  Sy- 
VCTBon  Lumber  &  Shingle  Gompuiy.  ITrom 
a  Judgment  for  defendant,  plaintiff  as^iefOs. 

Affirmed. 

O,  M.  Nelson,  of  Montesano,  for  appellant. 
B.  Q.  Cheney,  of  Montesano,  and  Hayden  ft 
Langhome,  of  Tacoma,  for  respondent 


•For  other  easw  as*  same  topic  and  sscUos  NUMBBB  In  Dae.  Dig-  *  Am.  Dig.  Key-NQ.  Serie*  4  Kep'r  IitdUM 


Digitized  by 


Google 


206 


131  PACIFIC 


BEPOBTEB 


(Wash. 


P£R  CURIAM.  Thia  Is  an  acUon  to  re- 
cover tbe  possession  of  certain  personal  proc^- 
erty  ^thieh  it  la  aaserted  the  plaintiff  sold  to 
tito  Syrerstm  Liunl>er  &  Shingle  Company,  a 
corporation,  on  a  conditional  sale  contract 
which  was  filed  In  the  office  of  the  county 
auditor  of  CbebaUs  county  within  the  time 
provided  Iv,  statute  (Bern,  ft  BaL  Code.  { 
3070).  In  Its  articles  of  Incoiiporatlon,  the 
Syrenon  Lnmber  &  Bhlngle  Company  desig- 
nated the  city  of  Tacoma,  in  Pierce  coun- 
ty, as  its  principal  place  of  baslness.  "The 
principal  place  of  business  must'  be  held  to 
be  the  residence  of  the  corporation."  First 
Nat  Bank  of  Everett  v.  Wilcox,  130  Pac. 
TOO.  The  contract  was  not  filed  In  the  coun- 
ty wherdn,  "at  the  date  of  the  vendee's 
taking  poesesalon  of  the  property,  the  vendee 
reeldea."  Upon  the  authority  of  the  case 
dted,  the  court  correctly  held  that  t&e  plain- 
tiff bad  no  cause  of  action. 

The  Jodgmoit  is  afllrmed. 


af  Wuh.  7M) 

BXJBROtJGHS  ADDING  HACa  CO;  v.  WTO- 
COX. 

(Supreme  Court  of  Washington.  April  6, 
1913.> 

Department  1.  Appeal  from  Superior  Court, 
Chehalis  County;  Mason  Irwin,  Judge. 

Action  by  the  Burroughs  Adding  Machiue 
Company  against  T.  F.  Wilcox,  as  receiver  for 
the  Syverson  Lumber  ft  Shingle  Ooiwany. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

O.  M.  Nelson,  of  Montesano,  for  appellant 
B.  6,  Cheney,  of  Montesano,  and  Haydeu  ft 
LaiMtbome,  ta  Tacoma,  for  respondenL 

PER  CITBIAM.  ^is  case,  although  brought 
by  a  different  party  plaintiff.  Involves  the  same 

Jaeatlon  aa  Osey-Hedges  Co.  v.  WUcoi  (No. 
1,024)  131  Pac.  200.  and.  upon  the  authority 
of  that  case,  the  judgment  is  affirmed. 


(TB  Wuh.  571) 

OITT  OF  SPOKANE  v.  MILES  et  ux. 
(Suprme  Court  of  Washlngtm.  April  4, 1013.) 

1.  Municipal  ConPOBATions  (M  450*)— Spe- 
cial AssEsauENT  Districts  —  Ebtablish- 
MBNT— Judicial  Review. 

The  court  will  not  cbaoge  an  assessment 
district  established  by  commiMioners  appointed 
under  Rem.  &  Bal.  Code,  S  7788,  except  where 
the  commissioners  acted  arbitrarily  or  fraudu- 
lently, or  proceeded  on  a  fundamentally  wrong 
basis. 

[Ed.  Mote.— For  other  cases,  see  Municipal 
Corporations,  Coit  Dig.  fl  1073,  1074;  Dec. 

Dig!|  45an 

2.  MuwiciPAt  GoBPOBA-none  ^  4eO^SPB- 
oiAX.  Assessment  Distbictb  —  Establibh- 
UENT— Judicial  Review. 

The  testimony  of  witnesses,  testifying  in 

Eroceedings  to  confirm  an  assessment  roll,  that 
1  their  opinion  the  assessment  district  contain- 
ed only  a  small  part  of  the  property  benefited, 
and  that  the  district  should  have  included  at 
least  additional  territory  specified,'  did  not  over- 
come the  probative  force  of  the  report  of  tlie 
commisrioners,  and  the  court  would  not  inter- 


fere with  ttte  district  as  established  by  the  com* 
missioners. 

[Ed.  Note.— Fot  other  cases,  see  Munldpal 
Corporations,  Cent  D1&  H  vm,  1074;  Dtc 
Digfl  450^ 

3.  mvitioipal  corpobattons  ^  437*)  — 
Street  Impbovemewtb— IiTabtt.ttt  of  Citt. 

Where  no  gpedai-  benefit  accrued  to  a  dtj 
at  large  in  consegaence  of  a  street  improvement, 
no  part  of  th«  coat  thereof  could  be  assessed  to  it. 

[Ei.  Note.— For  other  cases,  see  .Munlc^iBl 
Corporations,  Cent.  Dig.  |  lOSl;  Dec.  Dig.  | 
487.*] 

4.  municipai,  cobpobatioifs  (|  444*)  — 
Street  Impbovehents — Oediivaitoe— Okdeb 
OF  Reference— Variance. 

The  variance  between  an  ordinance  direct- 
ing a  suit  to  fix  damages  from  the  regrading  of 
a  street  and  providing  that  the  cost  of  the  im- 
provement shall  be  paid  wholly  or  in  part  by 
special  assessment  on  prtverty  bowfited,  and  an 
order  of  reference  to  the  board  of  commis^craera 
reciting  that  it  appeared  to  the  court  that  the 
ordinance  provided  that  the  improvement  should 
be  paid  for  wholly  by  n»ecial  assessment  on 

firoperty  benefited,  and  directing  the  board  to 
evy  an  assessment  thereon,  does  not  affect  the 
validity  of  the  report  of  the  board  establishing 
an  assessment  district  and  assessing  the  whole 
cost  on  the  property  therein. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  C^t  Dig.  SS  1064,  1068;  Dec. 
Dig.  I  444.«i  " 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  Wllllam  A.  Huneke,  Jadg& 

Proceedings  by  the  City  of  Spolcane  for 
the  confirmation  of  an  assessment  roll  to  pay 
the  damages  awarded  tOr  a  change  of  grade 
of  a  street  From  a  Judgment  of  conflrma* 
tion,  Frank  T.  Miles  and  wife  appeal.  Af- 
firmed. 

McCarthy  ft  Edge  and  Etance  H.  Cleland. 
all  of  Spolcan^  for  appeUanta  H.  M.  Ste- 
phens and  Bmce  Blake^  both  of  Sp<d[aiie»  for 
respondent 

GOSE,  J.  This  Is  an  aK>eaI  by  certain 
property  owners  from  the  judgment  confirm- 
ing an  assessment  roll.  The  assessment  was 
made  for  the  purpose  of  paying  damages 
awarded  to  the  defendants  Miles  and  wife^ 
caused  by  a  change  of  grade  of  Main  avenue 
between  the  west  line  of  Lincoln  street  and 
a  point  25  feet  east  of  the  east  line  of  Wright 
street  In  the  dty  of  Spokane.  The  assesft- 
ment  roll  is  assailed  upon  two  grounds:  (1} 
It  is  said  that  the  commission  did  not  Indude 
all  property  benefited  by  the  Improv^ent; 
and  (2)  that  a  part  of  the  cost  of  the  im- 
provement should  have  been  assessed  to  the 
city. 

In  support  of  the  first  contention  the  ob- 
jectors Introduced  four  witnesses,  each  of 
whom  expressed  the  opinion  tliat  a  greater 
area  should  liave  been  included  In  the  assess- 
ment district  Three  of  these  witnesses  said 
that  the  district  contained  only  a  small  part 
of  the  property  benefited.  One  of  them  said 
that  the  district  should  have  been  extended 
west  to  the  lower  end  of  Peaceful  Valley, 
or  about  4,000  feet  west  o^  the  west  line 
fixed  by  the  commissioners.  While  the  other 
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witnesses  Old  not  agree  that  the  district 
sfaoold  have  ben  extended  bo  far  to  tU&  west, 
ttwr  were  unanimotie  in  tbe  view  that  it 
should  bavft  extended  east  to  Howard  street 
Uiree  blocks  teyond  the  point  fixed  IfT  the 
commfBSlonerB,  and  that  it  shonld'haTe  In- 
doded  certain  property  nortb  of  Main  avenue 
Immediatdy  wait  of  Monioe  street-  Main 
avurae  lies  south  of  the  Spokane  river  and 
runs  east  and  west  Etlor  to  the  regrade 
it  passed  vmdae  the  approach  to  Mmuroe 
street  bridge,  and  travelers  from  the  west 
dealrlng  to  cross  the  bridge  to  tba  north  side 
of  the  river  were  reqtdred  to  go  to  LinocAu 
street  one  Mock  east  of  Monroe  street  and 
loop  batk  to  ttie  latter  sfteet  Undw  the 
regrade,  llaln  avenue  Intersects  Hcmroe 
street^  at  whidi  point  tbe  river  is  i^nned  by 
a  bridge  which  is  tbe  principal  thoroughfare 
connecting  tba  two  parts  of  fba  dty.  The 
new-  grade  west  ckC  Monroe  street  win  be 
someirtiat  easier  than  tbe  original  grade. 
The  dty  offered  no  evidence  other  than  the 
report  of  the  board  of  eminent  domain  com- 
mlssionOTS.  Tbe  statnte  (Bern,  ft  BaL  Cod^ 
I  7795)  makes  this  report  competent  evidence. 
Our  statnte  (Bem.  ft  Btd.  Code,  I  7788)  pro- 
vldea  that  tbe  snperi<n-  court  havtaig  jurisdic- 
tion shall  appoint  three  "competent"  persons 
as  commissioners,  upon  the  petition  of  any 
4Aty  of  tbe  class  named  in  the  act 

[11  Assessment  districts  must  have  a  point 
of  beginning  and  a  point  of  termination.  The 
fixing  of  these  extremes  often  presents  many 
perplexing  gaestions  ivpon  which  there  would 
be  a  never  ending  variety  of  opinion.  It 
Is  therefore  of  the  first  importance  that  some 
definite  rule  be  laid  down  for  the  guidance 
of  trial  courts.  The  best  rule,  that  baa  been 
announced,  and  the  only  practicable  work- 
,ing  rule,  is  that  the  conrts  should  not  change 
the  district  estabHslifid  by  the  commlsBioners, 
except  where  the  commissioners  liave  acted 
arbitrarily  or  fraudulently  or  have  proceeded 
upon  a  fundamentally  wrong  basis.  Spokane 
V.  Kraft  67  Wash.  246,  121  Pac.  880;  In  re 
Seattle,  CO  Wash.  40%  97  Paa  444;  In  re 
Seattle,  62  Wash.  432.  113  Pac  1112;  Id., 
46  WaslL  6S,  69  Pac.  1S6;  In  re  Harvard 
Avenue  North,  47  Waah.  535,  92  Pac.  410. 

[t]  Measured  by  this  rule,  the  evidence  is 
not  sufficient  to  overcome  the  probative  force 
of  the  report 

£3)  In  respect  to  tbe  second  contention,  the 
evidence  does  not  ^ow  that  any  especial 
ben^t  accrued  to  the  dty  at  large  In  con- 
flCQuence  of  the  improvement  "The  city,  like 
a  private  owner,  can  only  be  assessed  for 
an  improvement  where  It  is  especially  bene- 
fited." Spokane  v.  Gnrtlss,  66  Wash.  555, 
120  Pac.  70.  To  tlie  same  effect,  ,In  re  Fifth 
Avenue.  66  Wash.  327, 119  Pac.  852. 

[4]  The  ordinance  (A-6956)  directing  the 
institution  of  a  suit  to  fix  the  damages  flow- 
ing from  the  regrade  provides:  "The  cost  and 
expense  of  said  improv«nent  shall  be  paid 


whoUy  or  l»  pari-  br  i^edal ,  assesnnent  up- 
on property  benefited  thereby."  The  or* 
der  of  r^ereiice  to  the  board  of  eminent  do- 
main commissioners,  after  redttng  that  'it 
appearing  to  tbe  court  that  ordinance  No. 
A-fiOSe,  under  whidi  said  suit  was  begun 
and  mnsecuted.  provided  that  the  improve- 
meat  should  be  paid  for  in  whole  by  special 
assesBment  on  tbe  property  boieflted  there- 
by," directed  the  board  "to  levy  an  assess- 
mmt  upon  tb»  pnqter^  benefited  in  accord- 
ance with  law."  The  board  repcnrted  nhat 
no  part  of  the  cost  thereof  [meaning  the  im- 
provemcait]  sluU  be  bcffue  by  the  dty  of 
Spokane,  as  the  dty  of  Spokane  at  large 
In  our  Judgment  has  not  reodved  any  bene- 
fit therefrom."  It  Is  argued  tbat  the  varl- 
once  between  the  order  and  the  ordinance 
Inquirs  the  probative  force  <tf  tbe  report 
Ha  variance  la  more  apparmt  than  real,  and 
l8  not  of  snffldent  gravity  to  Impute  the 
force  of  tbe  report  or  to  require  a  xesnbmls- 
slott  to  the  comminioners. 
The  Judgment  Is  affirmed. 

GBOW,  C  J.,  and  MOUNT,  PABKBB,  and 
OHABWICK,  JJ.,  concur. 


m  Waih.  10 

liACKAFP  V.  HINZ. 

(Supreme  Court  of  Washington.   April  14, 
1913.) 

iRTOXICATINd  LIQTTOBS  (f  327*)— COKTnAOTB 
— OOHSIDESATION— ILUOAUTT, 

PlaintifE  sold  liquor  in  violation,  of  Bern, 
ft  BaL  Code,  I  2963,  to  a  minor  who  was  op- 
erating a  saloon,  minor  having  failed  In 
bnsioesi,  hia  father  with  doe  aathority  sold  the 
business  to  defendant  taking  for  a  part  of  tbe 
price  a  note  for  ^14.60  payable  to  plaintiff,  to 
whom  the  minor  wai  indebted  for  liquors,  and 
delivered  the  note  to  plaintiff.  HOd,  that  the 
consideration  for  the  note  was  the  sale  of  tbe 
business  to  defendant  and  not  tbe  sale  of  li<|- 
nors  by  plaintiff  to  the  minor,  and  hence  it  was 
not  objectionable  for  illegaUty  of  considera- 
tion. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
^nor**  ^  H  467-472;  Dec  Dig.  | 

Department  1.  ■  Appeal  from  SnpwlQr 
Court  Clarke  Oonnty;  Donald  UcUastev, 
Jndge. 

Action  19  r.  J.  Lackaff  against  P.  Hins. 
Judgmnt  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Miller,  Crass  ft  WUklnscm,  of  Yancoaver, 

for  appellant 

PABKBB,  J.  This  Is  an  action  ui>on  a 
promissory  note  executed  and  delivered  by 
the  defendant  to  the  plointltt  on  December 
23,  1008.  The  defense  Is  that  the  note  was 
executed  without  lawful  consideration  there* 
for,  In  that  It  was  executed  in  payment  of 
the  purchase  price  of  Intoxicating  liquor  sold 
to  a  minor  In  violation  of  section  2963,  Bern. 
&  Bal.  Code,  then  In  force.  '  The  trial  was 
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before  the  court  without  a  jury.  Judgment 
being  rendered  in  favor  of  the  plaintiff,  the 
defendant  has  appealed.  The  controlling 
facts  are  not  in  dispute. 

On  December  23,  1908,  one  William  Smiley 
yv&B  a  minor  of  the  age  of  20  years  and  U 
months.  For  some  time  prior  thereto  he  bad 
been  conducting  a  retail  liquor  business  at 
Camas  in  Clarke  county  under  the  required 
local  and  federal  licenses.  While  engaged  in 
that  business  he  purchased  and  received  from 
respondent  intoxicating  liquors  aggregating 
In  value  the  sum  of  $314.60,  which  sum  was 
unpaid  on  December  23,  1908.  Some  two  or 
three  we^s  prior  thereto  be  failed  In  his 
business  and  left  the  state.  His  fother,  A. 
Smiley,  then  took  charge  of  the  business, 
and  proceeded  to  settle  with  the  creditors. 
The  authority  of  ttie  father  to  so  act  Is  not 
questioned.  Among  the  claims  of  creditors 
paid  by  A.  Smiley  In  the  settlement  was  the 
claim  of  respondent  for  $314.60,  which  was 
paid  by  A.  Smiley  by  executing  and  deliver- 
ing to  respon^nt  his  promissory  note  for 
that  amount  Soon  thereafter,  on  Decem- 
ber 23,  1908,  A.  Smiley,  as  agent  for  his  Hon, 
William  Smiley,  sold  the  business,  including 
liquors  and  other  stock  in  band,  to  appellant. 
A  bill  of  sale  was  executed  accordingly  by 
A.  Smiley  In  the  name  of  his  son,  William 
Smiley,  reciting  a  consideration  of  $735,  and 
the  payment  of  part  thereof  by  the  execution 
of  a  promissory  note  by  appellant  for  the 
Bum  of  $314.60  payable  to  respondent  This 
is  the  note  here  sned  upon.  Tliis  note  was 
delivered  to  respondent,  and  thereupon  the 
note  theretofore  given  by  A.  Smiley  to  re- 
spondent was  surrendered  and. canceled. 

Proceeding  upon  the  theory  that  the  note 
here  sued  upon  was  given  in  paymrat  of  the 
liquor  sold  by  appellant  to  the  minor,  Wil- 
liam Smiley,  and  that  such  sale  was  in  vio- 
lation of  law,  It  Is  contended  by  counsel  for 
appellant  that  the  note  Is  without  lawful 
consideration.  This  contention  is  rested  up- 
on the  general  rule  that  such  a  sale  of  liquor 
does  not  constitute  a  lawful  consideration 
supporting  and  rendOTli^  binding  the  debt  so 
attempted  to  be  created  even  though  evi- 
denced by  a  promissory  note ;  citing  23  Cyc. 
839,  and  other  authorities.  The  fallacy  of 
this  contefttlmi  It  aeons  to  ns  Is  found  in  the 
nu!t  that  the  eonslderatlon.  the  lawfalness 
of  whidi  la  here  Involved,  Is  the  consldera- 
tloa  moving  from  William  Smiley,  the  owner 
of  the  buslnesB,  to  appelhint  Hlnz  who  gave 
the  note  In  part  payment  of  the  business  of 
William  Smiley.  Clearly  this  was  not  an  un- 
lawful consldwatton.  Suppose  the  note  had 
been  given  by  appelant  to  William  Smiley 
direct  in  part  payment  of  the  parchase  price  of 
the  boBiness,  wherein  would  there  have  been 
any  want  of  lawful  consideration?  We  know 
of  no  law  or  rule  of  public  policy  preventing 
property  of  a  minor,  even  though  It  happens 
to  be  Intoxicating  liquor,  being  sold ;  other 


than  as  such  sales  may  be  subject  to  license 
and  revenue  laws.  We  are  quite  unable  to 
see  any  legal  ground,  and  none  has  been  sug- 
gested by  counsel,  upon  which  the  purchaser 
of  such  property  can  avoid  payment  there- 
for, so  far  as  the  lawfulness  of  consideration 
is  concerned,  when  be  receives  good  title 
through  such  sale.  It  Is  not  even  suggested 
here  that  appellant  did  not  receive  good  title 
to  the  business  for  which  he  partly  paid  by 
the  execution  of  this  note.  Suppose  now 
that  a  note  so  executed  to  William  Smiley 
be  assigned  to  respondent ;  is  it  possible  that 
appellant,  the  purchaser  of  the  business,  hav- 
ing given  the  note  In  part  payment  thereof, 
could  successfully  maintain  that  It  was  given 
without  lawful  consideration  because  Wil- 
liam Smiley  contemplated  the  assignment  of 
it  in  payment  of  a  debt  be  was  not  legally 
obltgated  to  pay?  This,  It  seems  to  us,  would 
be  a  matter  wholly  foreign  to  the  question 
of  appellant's  liability  upon  his  note.  Now. 
so  far  as  appellant's  rights  here  Involved 
are  concerned,  he  is  for  every  practical  pur- 
pose In  this  supposed  situation.  He  pur- 
chased from  Smiley  this  business.  He  agreed 
to  pay  for  it  He  gave  this  note  in  part 
payment  thereof,  and  primarily  for  the  bene- 
fit of  William  Smiley.  He  voluntarily  made 
respondent  the  payee  at  the  instance  of  Wil- 
liam Smiley,  or  rather  his  father,  who  was 
acting  for  him.  This  did  not  increase  or 
diminish  the  amount  of  bis  obligation  In  the 
slightest  degree,  nor  did  it  change  the  fact 
that  the  note  was  given  In  part  payment  for 
the  business.  The  consideration  moving  from 
William  Smiley  to  appellant  was  lawful,  and 
it  is  the  consideration  with  whicb  we  are 
here  alone  concerned. 
The  Judgment  Is  affirmed. 

CROW,  C.  J.,  and  MOUNT,  GOBB,  ant 
CHADWICK,  JJ^  concur. 


{72  Wuh.  506> 

WASHINGTON  GHABCRETB  GO.  T.  CAMP- 
BELL et  al. 
(Supreme  Court  of  Waahington.  A^U  4, 1913.) 

GoNTBACTs  <|  117*)— TAUDirr— Bisnuinr  of 
Tbaoe. 

A  contract  of  sale  of  a  plant  tor  the  manu- 
facture of  laundry  trays,  cement  blocks,  and 
concrete  products,  which  covenanted  that  the 
seller  would  not  re-enter  the  same  bucdness  ei- 
ther in  Washington  or  Oregon  within  five  years; 
was  not  void  on  its  face  as  being  in  restraint 
of  trade;  the  limit  of  time  and  territory  stated 
being  reasonably  necessary  for  the  successfal 
conduct  of  such  a  business. 

[Ed.  Note.— For  other  casn,  see  Contracts. 
Cent  Dig.  H  e54r^;  DecTBig.  f  U7.*] 

Departnient  L  Appeal  from  Superior 
Court,  King  County ;  B.  B.  AUwrtson,  Judge. 

Suit  by  the  Waahlngton  Charcrete  Com- 
pany to  enjoin  A.  D.  Campbell  and  others 
from  doing  a  certain  business  In  Washing- 
ton. Decree  for  plaintlfl^  and  defntdautB 
appeaL  Affirmed. 
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Peterson  k  Macbride,  of  SeatUe,  tor  ap- 
pellants.  Hmui  ft  Bra^utt,  of  Seattle  for 

respondent 

MOUNT,  J.  Tbe  trial  court  tssned  a  re- 
strainiDK  order  In  this  case,  enJolnUig:  tbe 
defendants  from  manufacturing  or  selling 
laundry  trays  wlttiln  the  state  of  Washing- 
ton, and  from  soliciting  the  patronage  of 
present  or  former  customers  of  tbe  plaln- 
tiif.  Hie  defendants  have  appealed  from 
that  order. 

The  facta  are  not  disputed.  It  appears 
that  on  October  30,  leu.  the  plalndfr,  a 
Washington  corporation,  purchased  from  tbe 
deCmdants  a  plant  located  in  Seattle  for 
the  manufacture  of  laundry  trays,  cemoit 
blocks,  and  concrete  products.  At  the  time 
of  the  sale  a  written  contract  was  entered 
into,  reciting  the  consideration  for  the  sale 
and  describing  tbe  property  conveyed.  This 
Cfmtract  contained  a  provision  as  follows: 
"As  a  further  part  of  the  consideration  of 
said  sale  parties  of  the  first  part  [being  the 
defendant  Campbell  and  otb«rs]  each  for 
falinaelf  agrees  that  he  will  not  either  «i  his 
own  account  or  as  an  employ^  for  another, 
re-enter  the  boslneas  of  monufactnring  or 
selling  laundry  trays  in  tbe  states  of  Wash- 
ington or  Oregon  within  a  polod  of  five 
years  from  tbe  date  of  this  Inatrammt. 
Dated  at  SeatOe^  Washington,  this  SOth  day 
of  October,  A.  D.  191L"  Tbe  defendants 
are  threatening  to  enter  into  said  bnainess 
in  violation  of  the  terms  of  tbe  contract 

The  point  argued  in  the  briefs  upon  this 
appeal  la  Uiat  the  contract  la  void  upon  Its 
fao^  beina  a  contract  In  restraint  of  trade, 
and  because  the  restrictive  clause  is  wider 
than  tbe  boundaries  of  the  state.  Tbve  is 
aiHiaT«it  conflict  In  tbe  auttaorltlea  nprai  tbe 
question  presented  here.  Bat  we  are  satis- 
fied that  the  general  rale  as  sivported  by 
tbe  great  wdght  of  authority  is  tiiat.  where 
the  vmHox  sOlla  tlie  good  will  of  a  budness, 
he  is  bound  by  any  oovsnant  whldi  is  rea* 
sonably  necessary  for  the  success  of  the 
business  or  tbe  preservation  and  protection 
of  the  pn^erty  which  he  sells.  The  limit 
of  time  and  tnritory  contained  In  such  cov- 
oiant  depmda  for  Its  validUT  vpon  the 
cbaracter  and  extent  of  the  business,  as  ex- 
isting at  Uie  time  of  the  sale  and  reasonably 
to  be  ontldipated  as  necessary  for  the  sdc- 
cenfol  ccntdnct  of  the  business  in  the  fn- 
tnre.  Nearly  all  the  authOTities  cited  In  the 
briefa  in  this  case,  and  many  not  so  cited, 
will  be  found  In  the  note  to  Allen  Mfg.  Co. 
T.  Murphy,  22  Ont  Law  Rep.  539,  reported 
In  20  Ann.  Cos.  at  page  fl6L  This  note 
shows  that  a  majority  of  the  courts  "have 
declined  to  declare  such  contracts  invalid 
atmply  becanse  of  their  territorial  extent," 
and  then  cites  namerous  cases  holding  that 
contracts  covering  entire  states  and  con- 
tracts covering  more  than  one  state  and  also 


covering  the  whole  United  States  have  been 
declared  valid,  depending  upon  the  nature 
and  extent  of  the  business.  In  the  same 
note  tbe  cases  relied  upon  by  the  qipellants 
here  are  also  cited. 

We  deem  It  unnecessary  to  farther  refute 
or  comment  upon  the  cases  here.  In  this 
case  the  property  sold  was  a  manufactur- 
ing plant  for  laundry  trays  and  other  prod- 
ucts of  like  nature.  Naturally  the  market 
for  such  products  would  not  be  merely  lo- 
cal, but  might  reasonably  extend  to  the  lim- 
its of  the  state  and  possibly  beyond.  It  Is 
plain  from  the  contract  itself  that  the  par- 
ties to  it  understood  that  the  business  would 
extend  beyond  the  limits  of  the  state,  if  it 
had  not  already  at  that  time  done  so,  be- 
canse the  contract  provides  that  the  ven- 
dors win  not  "re-enter  the  business  of  man- 
ufacturing or  selling  laundry  trays  in  tbe 
states  of  Washington  or  Oregon";  the  in- 
ference being  clear  that  the  business  at  that 
time  had  extended  to  those  limits.  In 
Knapp  V.  Jarvis  Adams  Co^  18S  Fed.  1008, 
70  C.  G.  A.  C3S,  tbe  court  said:  "All  such 
covenants  do  in  some  degree  restrain  trade. 
Whether  the  restraint  la  permissible  by  law 
depends  i^pon  Cbe  fiwta.  The  party  who 
aBeges  that  the  restraint  la  smdi  as  to  be 
In  law  obnoxlOQs  is  botmd  to  prove  the  facts 
which  make  it  so.  There  can  be  no  pre- 
samption,  fn»n  the  fiust  that  there  la  some 
restraint  In  the  instant  case,  that  it  Is  an 
unlawful  ona  With  respect  to  the  terri- 
tory to  whlcb  the  restriction  should  apply, 
ttie  nde  has  always  been  that  it  might  ex- 
tend  to  the  limits  wherein  the  plaintiff's 
trade  would  be  likely  to  go."  The  appdiants 
In  this  cose  mate  no  showing  that  the  con- 
tract Is  |n>  fact  in  restraint  of  trade.  They 
rdy  wholly  upon  the  face  of  the  contract. 
This  contract  upon  its  face  is  valid  accord- 
ing to  flie  great  wd|^t  of  authority,  as  we 
have  seen  above. 

The  order  appealed  from  is  therefore  af- 
firmed. 

CHOW,  a  J.,  and  OOSB,  PABKBB,  and 
GHADWIC^  3J^  concur. 

an  vuh.  574) 
BBIGGLK  V.  COX  et  ox. 

(Supreme  Court  of  Washfaigton.    AprQ  4, 
1018.) 

Tenancy  in  Common  (|  87*>— Sale— Conet- 

DXNTiAL  Relations. 

Althouffb  one  tenant  may  sell  his  interest 
without  informing  his  cotenant  of  matters  which 
be  might  ascertain  for  himself,  yet,  where 
they  both  deal  jointly  in  a  sale  of  their  inter- 
ests or  divisions  as  a  whole,  any  secret  consid- 
eration received  by  one  most  be  accounted  for 
to  the  other;  the  relation  being  confidential.  If 
not  fiduciary. 

[Ed.  Note. — For  other  cases,  see  Tenancv  in 
Common,  Cent.  Dig.  1 106;  Dec.  Dig.  §  37.*] 
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Department  1.  Appeal  from  Superior 
Coart,  Spokane  County;  Jolin  B.  Taker, 

Judge. 

Action  by  P.  A.  Briggle  against  G.  E.  Cox 
and  wife.  Judgment  for  plaintiff,  and  de- 
foLdants  appeal.  Affirmed. 

C.  E.  Ellis  and  Carl  W.  Swanson,  both  of 
Spokane,  for  appellants.  McWUIlamB,  Well- 
er  &  McWiUlama,  of  Spokane,  for  respond- 
ent 

GOSE,  J.  On  and  for  about  one  year 
prior  to  the  2d  day  of  September,  1911,  the 
plaintiff  and  the  defendants  were  tbe  Joint 
owners  of  a  contract  entitling  ttiem  to  pur- 
chase  a  tract  of  land  In  Kootenai  county,  the 
state  of  Idaho.  Tbey  also  owned  Jointly 
certain  personal  property  which  was  th&i 
upon  these  premises.  About  the  middle  of 
August,  1911,  tbey  made  a  parol  partition  of 
the  land,  and  divided  a  portion  of  the  per- 
sonal xfroper^.  In  pursuance  of  this  ar- 
rangement,  they  took  possession  of  th6  tracts 
in  seTeralty,  and  severally  commenced  fenc- 
ing. On  the  2a  day  of  S^tembw,  l&ll,  the 
fOKlDg  ot  the  reffpectlTe  tracts  was  substan- 
tially completed.  Tben  was  no  exchange 
of  conveyances  between  the  parties.  On  the 
last-named  date  and  while  the  exchange 
rested  in  parol,  the  plalntlfl  and  the  defend- 
ants jointly  assigned  the  contract  for  the 
parchase  of  the  IdalH>  land  to  DennlB  Moy- 
lan  and  John  Moylan,  and  Jointly  transfer- 
red to  them  the  personal  property  upon  the 
Id^  land  In  exchange  for  1,400  acres  of 
land  ritoated  ia  Garfield  oounty,  in  this 
sta^  whldi  the  Hoylans  conv^ed  to  the 
plaintiff  and  the  defendant  Ida  VSay  Cox, 
and  which  th^  later  partitioned.  There 
was  a  balance  of  96,000  due  upoa  the  por- 
^se  price  of  the  Idaho  land,  and  tba  land 
In  Qarfleld  oounty  was  mortsi^^  for  $8,000. 
The  exchange  of  inop^rtlea  was  subject  to 
these  burdens.  The  dtfendant  G.  E.  Cox  in 
the  exchange  received  $1,000  as  boot  money, 
a  tact  not  then  known  by  the  lAalntlff.  This 
suit  was  brought  to  recover  one-half  of  that 
sum.  The  plaintiff  was  snoceasfnl  in  the 
court  below,  and  tile  defendants  have  ap- 
pealed. 

The  court  found,  In  addition  to  the  facts 
stated,  that  tiie  appellants  repres«ited  to  the 
respondoit  that  they  could  exchange  the  con- 
tract for  the  Idaho  land,  subject  to  the  nn- 
p&ld  purchase  price,  together  with  all  the 
personal  property  located  thereon,  for  the 
Garfield  county  land,  subject  to  the  mort- 
gage upon  it,  and  that  the  basis  of  the  ex- 
change was  "eqnlty  for  equity"  In  the  re- 
spective properties:  that,  relying  upon  this 
statement  that  the  exchange  was  "equity  for 
equity,"  the  respondent  Jointly  with  the  ap 
pellants  executed  and  delivered  to  the  Moy- 
lans  an  alignment  "of  all  their  individual 
interest"  in  the  contract  in  exchange  for  a 
convince  of  the  land  in  Garfield  county  to 
the  respondent  and  the  appellant  Ida  May 


Cox;  that  the  trade  was  a  Joint  one  upon 
the  part  of  the  parties  to  this  action ;  that 
about  the  1st  day  of  November  following  the 
respondent  first  learned  that  the  aK>ellants 
bad  secured  an  additional  consideration,  con- 
sisting of  a  mortgage  for  fl,500  upon  the 
Idaho  land,  taken  .in  the  name  of  one  UcMnt- 
lan  for  the  benefit  of  the  appellants,  for  tbe 
pnipose  of  concealing  from  the  respondent 
the  real  nature  of  the  transaction;  that  on 
the  18th  day  of  December  following  McMul- 
lan  assigned 'the  mortgage  to  the  appellant 
C  E.  Cox;  and  that  the  mortgage  was  paid 
on  tlie  13th  day  of  Bfay.  1912.  '^e  flndlDgB 
are  supported  by  the  evidence. 

The  assignment  of  the  contract,  the  deed 
from  the  Moylans,  and  the  mortgage  from 
the  Moylans  to  McMollan  were  all  executed 
on  the  2d  day  of  S^tember.  The  mortgage 
was  not  recorded  until  tbe  2d  day  of  Octo- 
ber following.  The  assignment  of  the  mort- 
gage was  executed  on  the  18th  day  of  De- 
cember, but  was  not  filed  for  reeorA  until 
the  15th  day  of  May  following;  that  being 
the  date  upon  which  it  was  paid. 

The  record  makes- It  clear  that  the  appel- 
lant husband  led  the  respondent  to  believe 
that  the  properties  were  to  be  exchanged 
unit  for  unit,  or,  as  the  court  found,  equity 
for  equity;  the  Moylana  receiving  In  addi- 
tion the  personal  property  then  upon  the 
land  in  Idaho.  The  respondent  so  testified. 
He  also  said  that  after  he  had  seen  tbe  Gar- 
field county  land  he  told  the  appellant  that 
It  did  not  square  with  the  representations, 
tither  in  respect  to  quality  or  the  quantity 
of  fallow  land,  and  that  he  thw  said  to  hUn: 
"If  you  want  to  trade  for  it,  go  ahead.  I 
will  be  with  you.  I  did  not  want  to  be  a 
stumbling  block  for  him."  He  fnrthw  stated 
that  the  a^dlant  said:  "We  wiU  Just  trmde 
all  of  the  Oox  and  Briggle  stuff  for  the  Gar- 
field county  land  and  the  ctc^  thats  on.  it" 
The  app^lants  did  not  examine  the  land  In 
Garfl^  countTi  and  the  appelant  hnsband 
said  that  he  told  the  respondo^  that  he  had 
agreed  iqpion  twms  of  achaage,  i^vlded  the 
respondent  would  convey  his  Interest  in  the 
contract  and  tiie  personal  prcqimty;  that  he 
did  not  say  the  exchange  was  equity  tor 
equity,  but  that  eadi  understood  that  he 
was  making  bis  own  bargaia  ^e  fact  tliat 
the  mortgage  was  taken  In  the  name  of  He- 
Mullan,  a  residait  of  tiie  state  ot  Nebraska, 
and  wlthlttld  from  the  record  for  a  mouUi 
after  lbs  encnUon,  together  with  the  further 
fiact  t^at  the  aaslgnmoit  to  anpellant  was 
not  filed  fer  record  tor  several  months  after 
its  execution  and  not  until  ttie  mcwtgage  was 
paid,  lends  distinct  color  to  the  respondent's 
version  of  the  conversation.  TbB  honest 
transaction  rarely  pursues  the  devious  or 
obscure  path.  It  rather  dwoses  to  follow 
the  plain,  beatm  way,  and  irnxdaims  itself 
as  it  really  is. 

The  authorities  ctted  by  the  appellants  up- 
on the  proposition  that  a  i>arol  partition  be- 
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tween  tautnts  In  oommon,  followed  by  the 
parties  taklns  poeseeattm  and  making  perma- 
nent ImproTemaite  In  aevenltj,  operateB  In 
equity  as  a  serannce  ot  the  cotenancy,  an- 
notinoe  correct  principles  of  law.  Oraves  r. 
Smith.  7  Wash.  14.  34  Pae.  218;  Cade  t. 
Brawn,  1  Wash.  401.  26  Pac.  467;  80  Cyc. 
lei ;  Bonntiee  t.  Lane,  82  8.  C  160,  10  S. 
EL  941;  Eennemore  t.  Kennemore,  26  S.  C. 
261,  1  S.  B.  881;  Wildey  v.  Bonney's  Lessee. 
31  Hiss.  644;  Wood  t.  Fleet,  36  N.  T.  408. 
93  Am.  Dec.  528;  Freemaa  on  Cotoiancy  and 
Partition  (2d  Ed.)  |  402.  In  Graves  v.  Smith 
and  Cade  t.  Bedwu  tlUs  eonrt  held  that  a 
panrt  contract  tor  the  sale  of  land,  where 
the  TeDdee  takes  possession  and  makes  per- 
manent improrements,  takes  the  transaction 
oat  of  the  statute  of  frauds.  The  same  eqai- 
tahla  prlndpleB  apply  to  a  parol  partition  of 
land. 

The  appellants  also  saggest  the  admitted 
mle  that  one  cotenant  is  at  liberty  to  sell  his 
Intereat  In  the  pnq;>erty  to  the  other  or  to  a 
stranger  at  snch  price  as  he  deems  satisfac- 
tory, and  Oiat  he  Is  not  called  nptm  In  such 
cases  to  disclose  an  he  may  know,  or  to  in- 
fonn  his  cotenant  of  matters  whldb,  by  the 
ezodae  oC  reasoaable  diligence,  he  might  as- 
eertain  for  himself. 

Tbne  are,  faowerer,  other  circumstances 
In  this  case  of  such  cocency  as  to  render 
these  princ^rtes  inasK>llcable.  The  relations 
between  the  respondent  and  the  appellant 
husband  were  ccmfldentlal.  If  not  fldodary. 
In  such  case,  if  there  be  any.  though  slight, 
false  snggesdon  or  miar^  resents  tioo,  the 
transactlim  Is  fraodnleDt  While  the  parties 
had  serered  the  ontenancy,  the  conrt  found 
that  they  dealt  Jointly  with  both  the  real 
and  parsonal  propiMfU.  ^lay  eoatrUrated  the 
omaldwatUMi  for  the  Garfield  county  land 
In  eonal  parts,  and  tecelved  A  eouTeyance 
executed  to  the  respondent  and  the  appellant 
wife  Jointly.  Moreorw,  they  paid  a  com- 
mission  to  the  broker  who  negotiated  the 
sale  out  of  the  Joint  personal  property.  In 
short,  they  treated  the  cotenancy  as  exist- 
ing. It  follows  that  the  appellants  may  not 
avail  thamselTes  of  a  secret  profit  which, 
when  exposed  to  Ught,  waa  a  part  of  the  con- 
sideration ftir  llie  oomnHm  property.  88  Cyc. 
16;  Qarr  t.  Boswell  (Ky.)  88  S.  W.  613; 
Calkins  t.  Worth,  216  IB.  78,  74  N.  Bi  81; 
Walker  T.  Stmns,  86  Uo.  App^  801,  71  8.  W. 
lO&S.  In  Oarr  v.  Bosw^  a  mothw  and  h^ 
children  sold  a  tract  of  land  which  they 
JotnUy  owned.  Two  daughters  each  received 
a  secret  bonus  from  the  purchaser.  There 
was  no  erldaiee  of  any  misrepresmtatlon. 
In  holding  that  the  mmiey  thus  obtained 
should  be  divided  between  the  parties  as  the 
bale  nee  of  eonsldenitlm  was  divided,  the 
court  said:  **We  ccfficeds  the  rl^t  ttf  one 
Joint  tenant  to  seU  Us  interest  In  land  with- 
out consulting  his  eotenants.  and  at  any 
time  and  price  he  may  choose.   But  when. 


as  In  this  case,  the  parties  propose  to  sell  to- 
gether, and  the  act  of  one  is  dependent  up- 
on the  act  of  the  others,  good  conacioice  and 
fair  dealing  require  that  one  should  not  un- 
dertake secretly  to  procure  for  himself 
more  than  It  is  understood  and  agreed  each 
and  all  shall  have.  The  fact  that  those  who 
do  not  participate  In  the  secret  arrangement 
receive  what  they  were,  with  the  lights  be* 
fore  than.  wlUIng  to  take  cannot  altect  the 
questkm." 
The  Judgment  Is  affirmed. 

CROW,  O  J.,  and  OHAOTWIOK,  HOUMT, 
and  PARKER,  J3^  concur. 


STRANDALL  t.  ALASKA  LUMBER  CO. 

(Supreme  Conrt  of  Washington.  April  18^ 
1018.) 

CoBPOSATXOHS  <|  608*)— TxHU»-*'TBAinuor 

BasinEBS." 

Rem.  &  Bat  Code,  i  206,  provides  that  an 
action  agaiuBt  a  corporation  n»j  be  brought  in 
any  county  where  the  corporatioD  transacts 
bDrineas,  or  traosscted  bunness,  at  the  time 
the  cause  of  action  arose.  Beld  that,  where  a 
corporation  sent  an  agent  to  W.  coonty,  whera 
he  purchased  lumber  from  plaintiff,  had  the 
same  loaded  on  cars  and  shipped  oat  of  the 
state  on  defendant's  order,  such  pnrcnase  was 
the  transacting  of  business  in  W.  county,  and 
hence  the  corporation  waa  suable  there  for  the 
price,  though  none  of  its  officers  resided  in 
that  count?,  and  its  place  of  business  waa  in 
another  county. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  H  1835-1039.  1942-1946; 
Dec.  Dig.  I  603.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  7058-7060.1 

D^artment  1.  ^peal  from  Sup^lor 
Court.  Whatcom  Connty;  Ed.  B.  Hardin. 
Judge. 

Acti<m  by  A.  Strandall  against  the  Alaska 
Lumber  Company.  Judgment  for  plaintiff 
and  defendant  M-pgaaia.  Affirmed. 

UlUlon  ft  Honser,  of  Seattle  for  appe- 
lant Neterw  ft  Pemberton,  of  BeUlngham. 
for  xesptmdenL 

MOUNT.  J.  The  plaintur  lecovued  a 
Jndgmwt  against  the  d^mdant  In  the  conrt 
below  on  account  of  a  balance  found  dne 
from  the  defendant  to  the  plaintiff  from  the 
sale  of  two  ear  toads  of  lumber.  The  de- 
fendant has  appealed. 

But  one  question  is  presented  upon  tUs 
appeal.  It  Is  argued  by  the  appellant  that 
the  superior  court  of  Whatcom  county  was 
without  Jurisdiction  to  tiy  the  case.  It  Is 
OHKeded  that  the  defendant  Is  a  domestic 
corporation  having  Its  principal  place  of 
business  In  King  county.  None  of  Its  officers 
reside  In  Whatcom  connty  whwe  the  case 
was  brought  The  dtfendant  soit  sn  agent 
to  Whatcom  county,  whm  the  plaintiff  liv- 
ed, to  purchase  lumbra.  Tbia  agent  pur- 
chased two  car  loads  of  Inmbw  which  were 
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then  located  In  the  ree^ndent's  mill  yard 
Id  Whatcom  county.  A  contract  was  entered 
into  therefor.  Thereafter  plaintiff  loaded 
the  lumber  upon  cars  in  accordance  with  the 
contract  and  shipped  the  lumber  out  of  the 
state  upon  order  of  the  defendant.  Previous 
to  this  time  the  defendant  had  purchased 
other  lumber  from  the  plaintiff  in  car  load 
lots,  which  was  shipped  out  of  the  state  In 
the  same  way. 

Tbe  complaint  alleged,  among  other  thln^: 
"That  the  cause  of  action  arose  in  Whatcom 
county  aDd  the  defendant  transacted  busi- 
ness at  the  tlmk  the  same  arose  In  said 
Whatcom  county." 

The  statute  provides  (section  206,  Rem.  & 
Bal.  Code)  as  follows:  "An  action  against  a 
corporation  may  be  brought  in  any  county 
where  the  corporation  transacts  business  or 
transacted  business  at  the  time  the  cause 
of  action  arose;  or  in  any  county  where  the 
corporation  has  an  office  for  the  transaction 
of  business  or  any  person  resides  upon  whom 
process  may  be  served  against  such  corpo- 
ration, unless  otherwise  provided  in  this 
Code." 

It  Is  argued.  In  substance,  by  the  defend- 
ant that  the  purchase  of  the  lumber  from 
the  plaintiff  In  Whatcom  county  is  not  trans- 
acting business  In  that  county,  within  the 
meaning  of  tbe  statute.  Prior  to  the  year 
1909,  the  statute  provided:  "An  action 
against  a  corporation  may  be  brought  In  any 
county  where  the  corporation  has  an  office 
for  the  transaction  of  business  or  any  person 
resides  upon  whom  process  may  be  served 
against  such  corporation."  In  1009  this  stat- 
ute was  amended  so  as  to  read  as  first  above 
quoted.  See  Laws  1909,  p.  69;  Collins  v. 
BkzA  Lumber  C!o.,  64  Wash.  524,  103  Pac 

m 

It  will  be  obserred  that  the  words  "where 
the  corporation  transacts  business  or  trans- 
acted business  at  the  time  the  cause  of  ac- 
tion arose"  have  been  inserted  into  the  pre- 
vious statute,  evidently  tot  the  purpose  of 
authorizing  suits  to  be  brought  in  the  county 
where  the  corporation  transacts  business, 
whether  it  has  an  office  for  that  purpose  in 
such  oouity  or  not 

In  Hayworth  v.  McDonald,  67  Wash.  496, 
121  Pac  984,  we  held  that  the  execution  of 
a  bond  In  on  attachment  suit  was  snch  a 
transaction  of  business  as  to  authorize  an 
action  in  the  county  where  the  bond  was 
filed. 

In  Lee  t,  FldeUty  Storage  ft  Transfer  Co., 
51  Wash.  208,  96  Pa&  658,  where  a  foreign 
corporation  was  engaged  in  asounhllng  car 
load  lots  of  household  goods  from  different 
persons  and  forwarding  them  to  different 
points  outside  the  state,  it  was  held  that  the 
appellant  was  didng  business  within  this 
state. 

It  is  plain,  we  think,  thati  where  the 
defendant  was  purchasing  lumber  from  tbe 


plaintiff  and  ordering  sudb  lumber  shipped 
from  plaintiff's  mill  direct  to  other  points, 
the  cori>oratlon  was  transacting  buslnes» 
within  Whatcom  county,  where  the  mill  was 
located.  The  superior  court  therefore  had 
Jurisdiction  to  try  tbe  case. 
The  Judgment  la  affirmed. 

CROW,  a  J.,  and  PABKEB,  CHADWICK, 
and  QOSE,  33^  concur. 


(72  Wash.  861) 
HARRIS  V.  STEWART  et  aL 

(Supreme  Court  of  Washington.    April  9, 

1913.) 

1.  CoBPoa^TioNs  (I  121*)— Salk  of  Stock— 
Fraud  —  Bbsoibsioh  —  Aciions  —  Evi- 
dence. 

In  an  action  to  rescind  the  parcbase  of 
the  capital  stock  of  a  drug  company  on  the 
ground  that  defendant  as  plaintiff's  confidential 
agent  misrepresented  the  value  of  the  stock,  ev- 
idence held  insufficient,  to  establish  any  confi- 
dential relation  between  plaintiff  and  defend- 
ant. 

[Ed.  Note. — For  other  caaes,  see  Corporations, 
Cent.  Dig.  g|  504,  505;  Dec.  Dig.  {  121.*] 

2.  CoBPOBATioNB  (5  117*)— Sale  or  Stock— 
Misrbpbssentatjons— Reliance. 

Even  though  a  seller  who  occupied  a  confi- 
dential relation  toward  plaintiff  misrepresented 
the  value  of  the  capital  stock  of  a  drug  compa- 
ny, plaintiff,  who  was  experienced  in  tliat  line 
and  made  an  independent  investigation,  learn- 
ing the  value  of  the  property,  is  not  entitled  to 
a  rescission  on  account  of  the  misrepreamta- 
tions. 

[Ed.  Nott.— For  other  cases,  see  Gorpontions, 
Cent  Dig.  f  506;  Dec  Dig.  i  117.«] 

3.  COBPOBATIONS  (S  117*)— SaUE  OF  StOCK— 

Fraud— Rescission— RiQin-. 

Where  a  sale  of'  corporate  stock  was  in- 
duced by  the  seller's  fraudulent  misrepresenta- 
tions and  concealment  of  his  ownership,  the 
buyer  cannot,  after  discovering  the  true  facts, 
stand  by  for  more  than  a  year  and  then  be  al- 
lowed to  rescind. 

[Ed.  Note.— For  otter  cases,  see  Oorporations, 
Cent  Dig.  I  006;  Dee.  Dig.  |  117.*] 

Department  L  Appeal  from  Sui>erlor  Court, 
King  County;  R.  B.  Altwrtson,  Judge. 

Action  by  R.  E.  Harris  against  Alexander 
B.  Stewart  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

Frank  E.  Oreen  and  Brady  ft  Rammens, 
all  of  Seattle,  for  appellant  Hlgt^ne  ft 
Hughes,  Force  ft  BalUnger,  and  Hyman  Zet- 
tler,  all  of  Seattle^  for  respondents. 

MOUNT,  J.  The  plaintiff  brought  this  ac- 
tion to  resdnd  a  parcbase  of  the  cartel  stock 
of  a  drug  company  known  aa  the  Raven  Drag 
Company  In  Seattle,  and  te  recover  ftoni 
the  dtfendant  Stewart  tbe  mcNaey  paid  by 
plaintiff  for  the  stodi  of  that  company.  The 
plaintiff  seeks  to-  recover  upon  titie  ground 
that  Mr.  Stewart  was  a  large  owner  of  tbe 
atoiik  of  the  company,  which  was  unknown 
to  the  plaintiff  at  the  time  of  the  purchase; 
that  Stewart  recommended  the  pnrciiaae  <tf 
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Uw  stoA  u  m  Kood  inTestmokt;  ttat  plalntts 
relied  opon  that  reCQinmendmtl<m  and  re- 
garded Mr.  Stewart  aa  a  friend  and  confi- 
dential agent;  tbat,  after  tbe  purchase  of  tba 
sto^  I^alntlfl  learned  that  It  waa  of  no 
Taloe;  and  that  tbla  fact  wu  known  to  the 
defendant  Stewart  at  the  ttme  of  the  pus 
cbaee.  These  facta  were  all  pnt  In  laana. 
Tb«  cnae  waa  tried  to  the  conrt,  and  find- 
Inga  were  made  agaSnat  the  plaintiff  and  the 
acttw  waa  dlamlaaed.  Plaintiff  baa  appealed. 

CI]  He  arguea  that  flie  Jodgment  adHmld 
lie  rercraed  npon  dlapntcd  qoeatlona  of  fact 
wlMdl7>  It  appeara  that  the  plaintiff  had 
been  In  tba  drug  bodneaa  In  the  atate  of 
Bf  imtana  for  aaraal  yeara  prior  to  Uie  jear 
1900.  In  that  year  be  sold  Ua  Montana  bnal- 
neaa  and  came  to  Seattla  In  Angnat  he  call- 
ed npon  Mr.  Stemrt  and  waa  Introdnoed  hj 
tflaintUTs  brother,  who  waa  then  In  the  em- 
ploy of  the  Stewart  A  Holmes  Drug  Com- 
pnnr-  Mr.  Stewart  waa  the  prertdent  at 
the  Stewart  St  Holmea  Dmg  Oompany,  irtildi 
did  a  large  wboleaale  dmg  bnalneaa.  Plain- 
tiff  bad  had  some  dealing  with  the  Stewart 
&  H<dme8  Drug  Gon^Mny  ^ior  to  the  tfane 
be  eanw  to  Seattlei  Soon  after  plaint  ar^ 
rived  In  Seattle,  he  aonght  employment  aa 
a  tniTClliv  aaleamau  from  the  Stewart  * 
Holmea  Dmg  Company.  Mr.  Stewart  did  not 
employ  tbe  plalnHff,  but  aoggceted  that  be 
go  into  bnelneaB  in  Seattle,  and  snggeeted 
that  he  pnrchaae  an  Interest  In  the  Raven 
Drag  Company.  The  stock  of  tbat  company 
waa  all  held  In  the  name  of  H.  S.  Blwood. 
but  was  owned  by  BJlwood  who  owned  one* 
half  tboeof  In  Ua  own  right,  and  Ur.  Stew- 
art who  owned  a  onarter  of  the  ato^  and 
by  Mr.  who  owned  the  other  quarter. 

Mr.  StewaH  did  not  dlaeloae  hla  intereet 
in  Oke  stock*  but  agreed  to  arrange  a  mec^ 
ing  between  plaintiff  and  Mr.  BUwood,  which 
waa  done.  PlalntUC  tberenpon  entered  Into 
negotiations  with  Mr.  Blwood,  which  t»- 
salted  In  the  pnrdiase  by  the  platntlfl  of  one* 
half  of  the  cairiital  stock  of  the  Barak  Drug 
Oompany  for  $14,700.  Before  tbe  pnrchase 
wna  made,  the  plaintiff  examined  the  etoek. 
and  books  of  tbe  company,  and  learned  the 
condition  of  the  company  and  the  amount 
of  its  debts,  and  the  names  of  the  creditors, 
one  of  whom  waa  the  Stewart  &  Holmes 
Drug  Company  to  the  amount  of  W,000.  It 
waa  finally  agreed  between  Mr.  Blwood  and 
tbe  plaintiff  that  the  purchase  money  paid 
by  the  plaintiff  for  the  stock  should  go  to- 
ward the  liquidation  of  the  debts  and  not  be 
paid  to  the  Bto<^older8.  This  was  accord- 
ingly done.  In  AuguiA,  1000,  the  plaintiff 
with  £lwood  went  into  posseaalon  of  the  busi- 
ness. Two  or  three  months  later  plaintiff 
teamed  tbat  Stewart  was  a  part  owner  of 
the  stock  of  the  Raven  Dmg  Company,  but 
made  no  opmplaint  and  did  not  offer  to  re- 
scind the  sale.  The  bu^eas  was  continued 
by  plaintiff  and  Elwood  for  more  than  a  year 


^nim  In  November,  1810;  tbe  ^alntlff  became 
prealdent  and  sole  managur  of  the  boslnesa 
of  t3ie  BaTOi  Dmg  Company  and  about  a 
month  later  sold  hla  interest 

Itjt}  There  are  at  leaat  three  gronnda 
any  one  <tf  whldb  i»  aoffldent  to  sastaln  the 
condodoa  of  tbe  trial  court:  (0  The  plabitlfl 
failed  to  show  that  there  were  any  confiden- 
tial relationB  existing  betweeo  Urn  and  the 
defendant  Stewart  (2)  Bren  If  there  were 
such  relations,  the  plaintiff  did  not  rely 
tbareiui,  but  made  an  independoit  InTestlga- 
tlon  of  tbe  proper^  be  bonghtt  learned  Its 
Talne,  uid  the  debta  existing  againat  It,  and 
purchased  with  the  full  knowledge  of  the 
condition  thereof;  he  was  experienced  in  the 
bnalneaa  and  purebaaed,  not  npmi  reimaenta- 
tlona  of  the  defendant  Stewart,  but  upon  bla 
own  knowledge  and  Judgment  And  (fi)  after 
tbe  plaintiff  learned  of  defendant's  Interest— 
if  Bwdi  Interest  was  material— end  aftw  he 
had  been  In  actual  poaaeadon  for  a  period 
of  two  or  three  months  and  knew  aU  about 
tbe  bnalnees,  be  made  no  complaint  and  did 
not  offer  to  rescind  tbe  contract  on  that  ac- 
count It  waa  bla  dn^  upon  dlacorerlng  the 
facts  to  at  once  announce  hla  intention  to 
reaclnd.  Bldrldge  v.  Young  America,  etc.. 
Mining  Co.,  27  Wa«h.  287,  87  Pfte  70S.  Tbta 
be  did  not  do. 

The  Judgment  must  therefbre  be  affirmed. 

GBOW>  a  J.,  and  PABKSB,  O08B,  and 
CHADWICK,  JJ.,  concur. 


cn  WMta.  w) 
JOHNSON  V.  MANN. 

(Supzems  Court  at  WasUngtim.    April  8; 

1813.) 

1.  Attositct  and  CLncNT  (I  140*}— EIxpBKaa 

CONTEACT— In  VALIDITY. 

If  an  attorney  intentionally  miarepresest- 
ed  to  bii  client  tbe  magnitude  of  the  aervices  he 
was  to  perform  for  the  porpoae  of  obtaining  a 
greater  fee,  be  would  only  be  entitled  to  tbe 
reasonable  value  of  his  servieea^  Instead  of  the 
contract  price. 

iBd.  Note.— For  otiier  cases,  see  Attorney  and 
ent,  Cent  Dig.  {{  338-349;  DticDig.  {  140.*] 

2.  Patment  <|  89*)— Ricovebt  or  PATUBNra 
—Actions  Against  Attobnkt— Bubdbn  or 
Paoor. 

In  an  action  against  an  attorney  to  recov- 
er a  fee  paid  under  a  contract  on  the  ground 
tibat  the  attorney  misrepresented  the  aerious- 
aess  of  the  offense  charged  and  the  value  of  bia 
services,  tbe  bnrden  of  proof  was  on  plaintiff 
to  Bbow  such  miarepreaentations ;  a  contract  for 

Krofeseional  services  aa  an  attorney  not  being 
loked  upon  with  disfavor. 
[Ed.  Note. — For  other  cases,  see  Payment 
Cent  Dig.  S§  291-296 ;  Dec  Dig.  f  89.*] 

Department  1.  Appeal  ftom  Superior 
Court  Spokane  Oountgr ;  William  A.  Huneke, 

Judge. 

Action  by  Andrew  Johnson  against  S.  A. 
Mann.  From  a  Judgment  for  ^aintiff,  de- 
fendant appeals.  Bereraed  for  further  pnn- 
ceedlnga. 


•rar  etlisr  eafess     sants  tople  and  saetlon  HUMBBB  la  Dae.  Dig.  *  Am.  Dig.  Kar-Ne.  Sarlw  %  Rep'r  ladexM 
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LuduB  G.  Niisb,  of  Spokane  for  appellant 
CraudeU  &  Crandell,  at  Spokane^  for  re- 
apondevt 

GOSE,  J.  On  the  6tU  day  of  Mnrcb,  1911, 
the  plaintiff  was  arrested  upon  two  crUuiual 
charges  and  lodged  in  the  city  Jail  In  the 
city  of  Spokane,  where  he  remained  In  con- 
finement until  tli«  15th  day  of  March  follow- 
ing, In  one  of  the  complaints  the  plaintiff 
and  two  other  persons  were  charged  Jointly 
with  having  conspired  together  to  kill  one 
N,  S.  Pratt  In  the  other  complaint  the 
plaintiff  and  the  same  persons  were  Jointly 
charged  with  harlng  threatened  to  kill  the 
said  Pratt  Several  days  after  the  plaintiff 
had  been  arrested,  the  defendant,  an  attorney 
at  law,  called  upon  him  in  the  dty  Jail; 
whether  at  the  request  of  the  plaintiff  or  at 
his  own  instance  being  a  disputed  queetlan« 
the  plaintiff  asserting  the  latter,  and  the  de> 
fendant  the  former.  At  this  interview  the 
plaintiff  gave  the  defendant  the  following 
order:  "Spokane  City  Jail,  March  15,  1911. 
CaUef  of  Police:  Kindly  deliver  to  bearer, 
Mr.  S.  A.  Mann,  the  sum  of  two  hundred  & 
fifty  dollars  (f260.00)  money  held  by  your  of* 
flee  to  my  credit,  as  part  atty.  fees.  An- 
drew Johnson,  Prisoner.  O.  E.  W.  3.  Doust, 
Chief  of  Police.  O.  K.  by  W.  D.  Nelson." 
The  dty  authorities  then  held  f763  of  the 
plaintiff's  money,  out  of  which  fond  the  or- 
der was  honored.  The  defendant  then  com- 
menced to  act  as  attorney  for  the  platotlfF 
and  as  such  got  him  admitted  to  ball ;  $500 
cash  being  furnished  therefor  by  the  plain- 
tiff. The  plaintiff  Is  63  years  of  age,  can 
read  and  write,  was  bom  in  Sweden,  came  to 
this  country  when  he  was  21  years  of  age, 
lived  11  years  in  St  Paul,  bad  lived  4  years 
In  Spokane,  has  been  a  dtizen  of  this  coun- 
try for  a  quarter  of  a  century,  and  is  a 
common  labors  by  occupation.  He  brought 
this  action,  alleging  his  arrest  and  confine- 
ment in  the  dty  Jail ;  that  he  had  never  be- 
fore been  incarcerated;  that  his  arrest  and 
confinement  caused  him  grrat  bodily  fear  and 
apprehension ;  that  on  the  15th  day  of 
March,  while  confined  in  Jail  and  in  a  trou- 
bled state  of  mind,  the  defendant  came  to 
him  and  represented  that  be  (the  plaintiff) 
was  charged  with  a  very  serious  offense  "of 
which  he  was  liable  to  be  convicted  and  for 
which  he  was  liable  to  be  sentenced  to  the 
penit^ttary  for  a  long  term";  that  he  (the 
defendant)  could  "secore  plaintUTs  i^ease 
and  discharge"  from  prison,  but  that  "it 
wonld  regnlre  a  great  deal  of  work  and  mone^ 
expended"  to  the  amount  of  f260;  tiiat  there 
was  no  evidence  against  the  plaintiff  and  no 
work  was  required  to  secure  his  release  and 
disduurge;  that  Uiese  reiwesaitatlons  were 
fiilse  and  nntme;  that  "beUevli^  and  relying 
on  said  representations  of  dMendant  herein 
set  forth  in  this  complaint  this  plaintiff 
signed  an  order  whereby  defendant  was  en- 
abled to  and  did  draw  and  ceoeiTe  |200  of 


plaintlfTs  money;  and  that  ther^y,  and  as 
a  result  of  defendant's  herein  alleged  and 
aforesaid  false  aad  fraudulent  r^reaenta- 
tlone  to  plaintiff,  this  plaintiff  was  injured 
and  defrauded  out  of  his  proi>ert3r  and.  mon- 
ey in  the  snm  of  1250."  It  Is  further  al- 
leged that  the  plaintiff  was  discharged  with- 
out a  trial ;  that  the  defendant  rendered  no 
service  and  expended  no  money;  that  im- 
mediately after  his  rdease  from  Jail  and  <m 
the  16th  day  of  March  the  plaintiff,  having 
discovered  the  fraud,  notified  the  defendant 
of  the  fact,  informed  him  that  he  did  not  de- 
sire him  to  act  as  his  attorney,  and  demand- 
ed a  retam  of  the  f250,  whldi  the  defendant 
refused.  The  prayer  Is  for  a  Judgmmt  tot 
$250  and  interest  from  the  date  of  the  ot^ 
der.  Issue  was  Joined  on  the  charges  of 
solicitation  and  fraud.  The  ease  was  tried 
to  a  Jury  and  resulted  in  a  rerdict  for  $2S0, 
whicb  was  made  ^ective  by  a  Judgment  en- 
tered for  that  amount  with  Interest  from  the 
6th  day  of  December,  1911.  The  defaidant 
has  appealed. 

The  errors  assigned  are  (1)  error  in  deny- 
ing the  appellant's  motion  for  a  nonsuit,  and 
(2)  error  in  denying  Ills  motion  at  the  dose 
of  the  trial  for  a  directed  verdict  These 
assignments  presented  a  single  question, 
namely,  the  soflBdency  of  the  evidence  to 
support  the  verdict  The  charges  of  fraud 
when  condensed  are  three  in  number:  (l> 
That  the  resq^ondent  If  convicted  mlg^ht  be 
sentenced  to  a  long  term  of  imprlsomaent  in 
the  penitentiary ;  <2)  that  tile  appellant  could 
clear  him;  and  (8)  that  It  would  require 
"a  great  deal  of  work  and  money  erpended." 

The  respondent  tesUfled  that  the  appellant 
told  him  in  the  Jail  that  he  "was  liable  to 
go  to  t^e  penitentiary,"  that  it  frightened  him, 
and  that  Uie  ai4»ellant  said  that  he  could  not 
promise  to  clmr  him.  When  asked  by  his  at- 
torney whether  he  believed  tike  statemoit 
that  he  might  be  sent  to  the  penitentiary,  ho 
answered,  "I  don't  know  to  believe  or  not." 
He  further  eald  that  the  appellant  told  him 
that  the  <diarge  "was  very  serious."  After  he 
had  been  admitted  to  ball,  he,  with  a  com- 
mittee of  three  persons  appointed  a  labor 
union  of  which  he  was  a  member,  called  up- 
on the  appdlant  The  evidence  touching  this 
vtsit  li:  "Q.  Tell  the  Jury  now  what  yon 
said  and  what  was  said  to  Judge  Mann  up 
tbere.  A.  Well,  I  asked  him  for  the  mone?. 
*I  want  that  nMmey.'  I  eald,  *Zf  yon  give  me 
$200  back  I  wlU  let  yon  have  fOQ.*  So  he 
said :  «No,  I  wont  give  yon  a  catt.  I  wont 
give  you  a  cent'  Q.  Did  yon  say  anything  at 
tliat  time  about  not  wanting  him  to  do  any- 
thing fat  you?  A.  No.  Well,  no  X— be  didn't 
do  anything  for  me,  never  done  any  service, 
never  done  anytblnfr  Mr.  Orowe:  Well.  <^ 
course,  that  Is  a  condnston,  and  I  move  that 
it  be  Btrlckra.  Q.  And  did  yon  tell  him 
that  yon  did  not  want  him  to  woric  fl>r  yon 
any  more  after  tbatY  A.  I  ean't  recollect 
that  Q.  You  cant  recollect?  A.  No.** 
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A  member  of  tUi  committee  testlfled :  "A. 
We  told  jDdge  Ifuui  we  coDsidmd  a  fee  of 
92SO  for  defending  Hr.  Johnson  was  pretty 
Ugh,  considering  Hr.  Johnson's  cironmstsnc' 
es  end  the  nature  of  the  case.  So  we  had 
quite  a  long  talk  with  the  Judge.  All  four  of 
US,  I  beltere,  ^Ice  with  lilm,  and  the  Judge 
contecded  that —  Mr.  Crowe:  I  object  to 
the  statement.  Mr.  Crandall:  Q.  What  did 
the  Judge  say?  A.  The  judge  saUl  that  the 
fee  was  sonnaL  If  they  bad  gone  to  oOiet 
lawyers  they  would  charge  as  mii<^  more. 
So  we  told  him  then  that  we  bellered  we 
would  dlsdiarge  him  from  the  case,  and  that 
be  should  take  his  fee  pay  out  of  the  fee 
and  return  the  balance  back.  Q.  What  did 
the  judge  say  to  that?  A.  He  said  he  had 
gone  to  a  great  deal  of  trouble  and  work 
In  tlie  case  up  to  that  time  and  his  dlscbaige 
ftom  tlie  case — ^he  dldnt 'think  there  would 
he  any  balance;  he  thoufl^t  be  had  earned  it 
an.  Q.  Did  he  refuse  to  give  back  ai^  of  the 
moneyf  A.  Tes,  sir.** 

Another  member  of  the  committee  testl- 
fled that:  "A.  We  told  Ifr.  Mann  that  we 
thought  f2S0  was  unreasonable  for  a  case 
of  that  kind,  and  the  nature  It  was,  and  that 
we  could  get  other  lawyers  for  a  smaller 
sum.  And  he  said  he  thought  it  was  very 
reasonable,  and  we  asked  him  U  he  ob- 
jected to  our  getting  another  lawyer.  He 
said  he  didn't  We  asked  him  if  he  would 
give  us  the  money  bade,  and  he  aald  that  he 
would  not,  and  we  told  blm  then  that  we 
would  hire  another  attorney.  *  *  *  Q. 
I  will  make  It  a  little  more  specific  What 
was  the  offense  (Aiarged  against  Mr.'  John- 
son? A.  My  imderstandlng  at  that  time  that 
he  was  a  witness  for  these  other  two  men. 
Q.  You  thought  ¥250  was  too  much  for  getting 
a  witness  out  of  Jail— Is  that  It?  A,  Yes, 
sir.  Q.  Did  you  know  at  that  time  there 
was  a  charge  of  conspiracy  against  Mr.  John- 
son? A.  I  don't  remember.  Q.  Did  you 
know  at  that  time  that  there  was  a  charge 
of  threatening  to  kill  against  Mr.  Johnson, 
an  entirely  dlsttnct  and  separate  caae?  A. 
No^  Blr." 

The  statute,  Rem.  ft  Bal.  Ckide,  1 2207.  pro- 
Tides  that  the  penalty  for  a  conviction  for  a 
gross  ndsdemeanor,  which  includes  a  con- 
spiracy to  commit  a  crime  (Kem.  &  BaL  Code, 
f  2382),  shall  be  Imprisonment  in  the  county 
Jail  "for  not  mote  than  one  year  or  by  a 
flne  of  not  more  Oian  $1,000,  or  both."  It 
may  be  remarked  that  the  offense  of  con- 
spiring to  commit  murder  is  a  serious  of- 
fense. The  respondent's  version  is  that  the 
aivellant  represented  that  the  penalty  was 
Imprisonmwt  in  the  p^ltentiary.  This  the 
appellant  denies.  The  record  and  other  nn- 
disputed  evidence  show  that  the  respondent 
was  admitted  to  bail  upon  the  application  of 
the  appellant  before  the  committee  waited 
spon  1dm ;  that  later  the  antdlant  argued  a 
demurrer  to  the  complaint,  investigated  the 
facts  BO  far  ak  he  could,  obtained  an  order 


giving  the  revondoit  a  Borate  trial,  sat 
In  the  trial  of  the  other  def^dants,  and  at 
Its  conclusion  moved  ^d  obtained  a  dis- 
diai^  of  the  respondent. 

{tl  We  are  not  aware  of  any  principle  of 
law,  and  no  authority  has  been  called  to  our 
attention,  which  would  i)ermit  the  respond- 
ent to  recover  the  entire  amount  paid  to  the 
appellant,  allowing  him  nothing  whatever 
for  bis  services.  The  theory  of  the  case  was, 
and  the  court  instmcted,  that  the  respond- 
ent must  recover  the  $260  or  nothing.  The 
authorities  cited  by  the  re^ndent  state  the 
admitted  rule  that,  where  an  attorney  pur- 
chases property  from  his  client  and  the  lat- 
ter -  seeks  a  rescission  upon  the  ground  of 
fraud,  the  conduct  of  the  attorney  will  be 
subjected  to  the  closest  scmtlny,  and  the 
burden  will  be  upon  him  of  provbig  that  his 
conduct  was  open  and  honest,  and  that  he 
advised  bis  client  as  folly  and  disinterested- 
ly, as  he  would  have  done  had  the  client 
been  dealing  with  the  third  party.  This  rule 
is  based  upon  the  fiduciary  relation  which 
exists  between  an  attorney  and  his  client, 
which  arises  cmicnrrently  with  the  closing 
of  the  contract  of  employment  The  rule 
and  Its  limitations  are  stated  in  the  note 
to  Shirk  v.  N^ble,  83  Am.  St  Rep.  1S5.  as 
follows:  "In  matters  other  than  those  con- 
cerning fees,  an  attorn^  and  client  are  not 
absolutely  prohibited  by  law  from  contract- 
ing with  each  other;  nor  does  the  law  de- 
clare all  8u<A)  contracts  either  void  or  void- 
able, but  such  a  transaction  la  closely  scru- 
tinized by  the  courte  and  often  declared  to 
be  voidable  when  it  would  be  deemed  un- 
objectionable between  other  persons."  The 
statute,  Rem.  ft  BaL  Code,  1 137  et  seq.,  pro- 
vides a  method  for  a  change  of  attorneys  In 
cases  pending  In  court  Under  the  statute 
there  can  be  no  ^nge  of  attorneys  In  a  case 
pending  until  Ote  eliarges  of  the  attorney 
have  been  paid.  The  appellant,  however,  had 
his  fee,  and  the  respond«it  was  at  liberty 
to  discharge  him  and  employ  other  counsel 
If  he  cAioee  to  do  so.  The  evidence  does  not 
show  a  discharge^  Clearly  the  respondent 
may  not  recover  the  entire  sum  paid  to  the 
appellant  Tbe  appellant  Is  entitled  to  the 
contract  value  his  services  unless  be  in- 
tentionally misnynwented  the  penalty  of  the 
arlmesor  the  magnitude  of  the  services  to  be 
performed.  If  he  did  so  misrepresent,  be  is 
fflitltled  to  the  reaaonaUe  value  of  his  serv- 
ices. The  resp<Hident  may  not  have  both  the 
services  and  the  money.  If  I  pay  a  grocer 
$1  for  a  package  of  flour  wrighing  10  pounds 
upon  bla  representation  that  it  weighs  20 
pounds,  I  cannot  keep  the  flour  and  recover 
the  IL  I  may  return  the  flour  and  luve  my 
dollar,  or  I  may  reoorar  an  amount  repre- 
senting the  difference  between  the  value  of 
the  package  as  it  was  and  as  it  was  repre- 
seated  to  be. 

[2]  The  case  was  commenced  and  tried  up- 
<m  a  fundamentally  wrong  theory.  The  court 
correctly  instructed  that  the  burden  of  proof 
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was  npoD  the  plaintiff.  This  is  because  a 
contract  for  the  employm^t  of  an  attorney 
for  professioaal  services,  unlike  a  contract 
between  an  attorney  and  client  in  matters  of 
properly,  is  not  looked  upon  with  disfavor, 
and  the  burden  of  prorlnc  the  fmud  was  up- 
on the  respondent 

The  ]udgm«it  is  reversed,  with  directions 
to  permit  the  parties  to  recast  tlieir  plead- 
ings so  as  to  present  two  questions:  First. 
Was  the  respondent  overreached  as  we  have 
defined  that  term  in  making  the  contract? 
Second.  If  BO.  what  was  the  reasonable  value 
of  hla  servlceaf 

CHADWICK,  MOUNT,  PARKEB,  and 
IfAIN,  JJ^  concur. 


(72  Wa»h.  613) 

SCHEUEBMAN  INV.  CO.  v.  I*ANDOWN- 
ERS'  CORPORATION. 

(Supreme  Court  of  Washington.    April  T, 
1913.) 

BouNDABiES  (8  37*>— Action  to  Bstabush— 

Sufficiency  of  Evidence. 

In  en  action  to  establish  a  boundary, 
where  plaintiff  claimed  under  a  gractor,  who 
had  received  two  deeds,  the  first  of  which  fixed 
the  westerly  boundary  35  feet  west  of  the  Bec- 
ond,  and  who  had  surveyed  the  land  on  the 
ground  accordine;  to  the  first  deed,  but  had 
platted  an  addition  to  a  line  six  feet  west  of 
the  line  of  the  seeood  deed,  and  where  defend- 
ant claimed  under  a  conveyance  making  his 
easterly  boundary  the  westerly  boundary  of  the 
addition,  evidence  heid  to  establish  the  bounda- 
ry as  tlw  westerly  line  of  the  addition  as  it  was 
surveyed  on  the  ground. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
CMit  Dig.  IS  IM-IW;  Dec  Dig.  |  37.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;  R.  B.  Atbertson,  Jud«e. 

Action  by  the  Scheuerman  Investment 
Company  against  the  Landowners'  Corpora- 
tion. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed- 

Preston  &  Thoi^msoD,  of  Seattle,  for  ap- 
j>ellant    James  Kiefer.  of  Seattle,  for  re< 

spondent 

PARKER,  J.  The  object  of  this  action  is 
to  settle  a  land  boundary  dispute.  On  April 
9, 1890,  Christian  Scheuerman,  who  was  then 
the  owner  of  the  adjoining  tracts  of  land 
now  owned  by  the  parties  to  this  action, 
conveyed  by  deed  to  Albert  M.  Brooks  a 
tract  of  land  the  south  and  westerly  bound- 
aries of  which  were  described  therein  as 
follows:  "Commencing  at  the  quarter  section 
post  between  section  ten  (10)  and  fifteen  (15), 
township  twenty-five  (25)  north,  range  three 
&)  cast,  W.  AI.  and  running  thence  due  north, 
variation  twenty-two  (22)  degrees  and  forty 
(40)  minutes  east,  twenty-three  hundred  and 
fifty-five  and  fifty-five  hundredths  (2355  & 
66-l(K))  feet  to  a  granite  monument  [this  be- 
ing the  beginning  point  on  the  south  bound- 
ary  of  the  land  conveyed] ;  thence  west  four 
hundred  (400)  feet;  thence  in  a  northerly 


direction  making  an  angle  of  ninety-four  fguy 
degrees  and  sixteen  (16)  minutes  with  the 
first  course  thirteen  hundred  and  ninety- 
tbree  (1383)  feet  to  the  shore  of  Puget  Sound. 
•  *  • »  'f  his  deed  appears  to  have  been 
recorded  at  the  request  of  Brooks,  the  gran- 
tee, in  the  auditor's  office  of  King  county 
on  April  11,  1800.  On  May  13,  1890.  there 
was  signed  and  acknowledged  another  deed 
by  Scheuerman,  purporting  to  convey  to 
Brooks  land  the  south  and  westerly  bound- 
aries of  wbl<^  were  described  as  In  the  deed 
of  April  0,  1890,  except  the  call  west  from 
the  granite  monument  was  stated  therein  as 
364.53  feet ;  the  difference  in  the  description 
of  the  two  deeds  being  a  strip  of  land  35.47 
feet  wide  lying  along  the  westerly  boundary^ 
which  strip  of  land  is  approximately  the 
land  here  In  controversy.  Of  this  deed 
Brooks  has  no  remembrance  and  no  idea  wliy 
It  was  executed.  It  appears  to  hare  been 
recorded  on  May  26,  1S90,  at  the  request  of 
one  Wheeler.  There  Is,  however,  nothing  In 
the  record  showing  that  Wheeler  caused  it 
to  be  recorded  at  the  Instance  of  Brooks, 
and  we  have  no  further  Information  pointing 
to  the  &ct  that  Brooks  ever  voluntarily  re- 
ceived this  deed.  It  purports  upon  its  face 
to  have  been  executed  for  the  purpose  of  eor- 
recting  the  description  in  the  deed  of  April 
9,  1890,  and  recites  as  follows:  "This  instru- 
ment is  made  to  correct  the  description  In  a 
certain  deed,  bearing  date  tbe  ninth  day  of 
April,  1890,  made  by  Cltirlstisn  Scheuerman 
to  Albert  M.  Brooks  and  which  deed  Is  re- 
corded In  Volume  97  of  Deeds  on  page  22T 
of  deed  records  in  the  auditor's  office  In  King 
county,  state  of  Washington."  In  March, 
1891,  Brooks  caused  Bay  Terrace  addition 
to  the  city  of  Seattle  to  be  surveyed  and 
staked  upon  the  ground,  and  a  plat  thereof 
in  usnhl  form  to  be  recorded  in  the  auditor's 
office  of  King  county.  This  survey  and  plat 
covers  a  large  part  of  the  land  described  Id 
the  deeds  above  mentioned,  and  it  was  the 
evident  intent  of  Brooks  to  thus  survey  and 
plat  the  land  clear  up  to  his  westerly  bound- 
ary. The  initial  point  of  the  plat  as  desig- 
nated thereon  Is  the  southwest  comer  of  the 
southwesterly  block  thereof,  '-wMch  is  ^3.8 
feet  west  of,  and  2385  feet  north  of,  the  quar- 
ter section  comer"  mentioned  as  the  begin- 
ning point  In  the  description  in  the  deeds. 
The  granite  monument  Is  not  mentioned  upon 
the  recorded  plat  The  westerly  bonndary 
of  the  plat  is  six  feet  to  the  west  of  this 
initial  point  As  this  addition  was  actually 
surveyed  and  staked  upon  the  ground.  Its 
westerly  boundary  conforms  substantlally  to 
the  description  In  the  first  deed  to  Brooks, 
though  according  to  the  designation  of  the 
Initial  point  on  the  paper  plat  as  recorded, 
the  plat  may  seem  to  more  nearly  conform  . 
to  the  description  in  the  second  deed  to 
Brooks.  It  is  to  be  noticed,  however,  that 
the  granite  monument  does  not  control  tbe 
location  of  this  westerly  boundary  of  the 
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plat.  PlalBtUTs  land  consists  of  a  nnmb^ 
of  lots  In  the  westerly  Uer  of  blot^  of  the 
plat,  the  westerly  Use  of  the  lots  being  with- 
in six  feet  of  the  westerly  line  of  the  plat, 
the  alley  of  that  width  being  between.  The 
plaintiff  holds  these  lots  by  m^ne  convey- 
ances from  Brooks.  In  Jnly,  1893,  Christian 
Scheuerman  execnted  and  delivered  to  Lizette 
Backus  a  deed  for  a  tract  of  land,  the 
easterly  boundary  of  which  is  therein  de- 
scribed as:  "Commencing  at  the  southwest 
comer  of  Bay  Terrace  addition  to  Seattle 
recorded  in  the  office  of  the  county  auditor 
of  King  county,  state  of  Washington,  In 
Volnme  seven  <7)  of  plats  on  page  61  running 
north  4'  16"  west  thirteen  hundred  and  nine- 
ty-three (1,393)  feet  more  or  less,  along  the 
line  of  said  Bay  Terrace  tract,  to  high-water 
mark  on  Pnget  Sound."  Defendant  holds 
this  tract  of  land  by  mesne  conveyances  from 
lizette  Backua  We  do  not.  find  anything  in 
the  record  warranting  the  conclusion  that 
the  land  In  dispute  is  In  the  physical  posses- 
sion of  any  one.  These,  in  substance,  are 
the  material  facts,  as  we  view  them,  from 
which  the  respective  rights  of  the  parties  are 
to  be  determined.  From  a  decree  in  favor 
of  the  plaintifT,  adjudging  the  true  easterly 
line  of  the  defendant's  land  to  be  the  west- 
erly line  of  Bay  Terrace  addition  as  it  was 
surveyed  and  staked  upon  the  ground,  the 
defendant  has  appealed. 

The  dalnis  of  appeUant  rest  almost  wholly 
upon  the  force  and  effect  to  be  given  to  the 
second  deed  from  Scheuerman  to  Brooks, 
purporting  to  be  a  deed  of  correction  of  the 
description  In  the  first  deed.  It  seems  to 
us  that  the  facts  above  summarized  leave 
little  to  be  said  touching  the  correctness  of 
the  learned  trial  court's  disposition  of  the 
case.  It  seems  that  Brooks  claimed  title  nn. 
der  the  first  deed  to  him.  In  conformity  with 
which  he  platted  the  addition  and  caused 
it  to  be  surveyed  and  staked  npon  the  ground. 
The  purported  deed  of  correction  is  not 
shown  to  hare  been  executed  under  such 
circomstancea  as  warrant  the  condnSlon  that 
Brooks  was  thereby  divested  of  title  to  the 
strip  lying  between  the  westerly  boundaries 
of  the  descriptions  in  the  deeds,  and  which  he 
<dearly  acquired  by  the  first  deed.  We  are 
also  of  the  opinion  that  the  seeniingiy  nearer 
conformity  of  the  recorded  plat  with  the  de- 
scription of  the  purported  correction  deed 
does  not  warrant  the  view  that  Brooks  there- 
by adopted  that  deed  as  a  correction  deed. 
We  have  noticed  that  the  plat  is  not  con- 
crolled  by  the  granite  monument,  and  it  may 
be  that  a  survey  north  and  west  from  tbe 
qoarter  section  corner,  ignoring  the  granite 
monument,  as  was  done  in  the  original  suf- 
v^  and  location  of  the  addition  upon  the. 
eronndf  would  locate  the  southwest  comer  of 
the  addition  400  feet  west  of  the  granite 
monument,  as  called  for  In  the.  first  deed 
to  Brooks  under  which  he  evldnitly  claimed 
Utle.   This  record  lends  fully  as  much  sup- 


port to  tbe  view  that  such  a  location  of  that 
comer  is  in  conformity  vrlth  the  description 
in  the  first  deed,  as  to  flie  Tlew  that  the 
granite  tnonnm^t  Is  In  fact  located  due 
north  of  the  quarts  comer.  We  conclude 
that  the  westerly  boundary  of  Bay  Terrace 
addition  is  as  originally  surveyed  and  staked 
upon  the  ground,  and  Uiat  it  Is  also  the 
easterly  boundary  of  appellant's  land. 
The  judgment  la  affirmed. 

CBOW,  C  and  MOUNT.  GHADWICK, 
and  QOSE,  JJ.,  ooncor. 


(72  Waeli.  M) 

PACIFIC  HARDWARE  CO.  v.  OLSBN  et  H 

(Snpreme  Court  of  Washington.    April  4, 
1913.) 

CoHTRACTS  (5  198*>— Building  Co  nth  acts— 
Construction. 

A  building  contract  provided  that  the  con- 
tractor should  provide  all  the  materials  and 
perform  all  the  work  of  constructing  and  com- 
pleting the  building,  except  the  heating  and 
electric  work  as  shown  by  the  drawings  and  de- 
scribed in  the  specifications.  Tbe  specificatltHiB 
provided  tiiat  the  contractor  ifaonld  furnish  and 
install  all  construction  work  and  rough  bard- 
ware,  Buch  as  naila,  spikes,  bolts,  sash  pulleys, 
etc.,  and  sbonid  allow  $500  for  the  purchase  of 
the  finishiog  hardware,  that  is,  locks,  butts, 
door  stops,  etc.,  to  be  selected  by  the  architect 
Held,  that  the  contractor  was  required  to  fur- 
nish the  finishing  hardware  to  the  amount  of 
(600,  to  be  selected  by  tbe  architect,  but  that 
any  amount  over  that  sum  should  be.  paid  by 
the  owner. 

[Ed.  Note.— For  other  case%  see  Contracts, 
Cent  Dig.  II  861-877,  8m-88B;  Dec  Dig.  | 
198.*] 

Department  1.  Appeal  trom  Superior 
Court,  Snohomish  County;  W.  P.  Bell, 
Judge. 

Action  by  the  Pacific  Hardware  Com- 
pany against  O.  E.  Olsen  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

Hatbaway  ft  Alston,  of  ttwntt,  tot  appel* 
lantiL  C(M^  ft  Horan  and  B.  Mnlvlhlll, 
all  of  Bverett,  tor  xesptndent 


GOSE,  J.  This  action  was  brought  to 
recover  a  balance  of  $556wll,  for  finishing 
hardware  which  tbe  plaintiff  sold  and-  de- 
livered to  the  defendants  Olsen  and  Mellen. 
which  was  used  by  them  in  the  construction 
of  a  courthouse  at  the  city  of  Everett  in 
Snohomish  county.  The  firm  of  Olsen  ft 
Mellen  bad  a  contract  for  the  constmction 
of  the  courthouse.  The  contract  provides 
that:  "The  contractor  shall  and  will  provide 
all  the  materials  and  perform  all  tbe  work 
for  the  construction  and  completion  of  a 
courthouse  •  •  ♦  in  the  city  of  Everett 
*  *  *  (except  the  heating  and  electric 
work)  as  shown  on  the  drawings  and 
described  in  the  speclflcationB  prepared  by 
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SiebranA  A  Helde,  arcbltects."  Ths  spedfl- 
caUoDJ  wblch  were  made  a  part  of  the  con- 
tract contained  this  clanse:  "Contractor 
shall  furnish  and  install  all  construction 
rough  hardware  such  as  nails,  spikes,  bolts, 
sash  w^hts,  roller  bearings,  sash  pulleys 
and  copper  sash  chain,  Tabor  sash  fixtures, 
etc,  He  shall  allow  fSOO  for  the  purchase 
of  the  finishing  hardware,  1.  e.,  locks,  batta, 
coat  hooks,  door  stops,  etc,  to  be  selected 
by  the  architects."  Ihe  defendant  Title 
Qnamnty  &  Surety  Onnpany,  as  surety, 
and  the  contractors  as  principals,  executed 
a  bond  to  the  state  conformable  to  the  pro- 
Tls^ns  of  the  Code,  Rem.  &  Bal.  |  1159. 
The  plalntur  In  due  time  filed  notice  of  its 
claim  wtOx  the  county  auditor  as  iwovlded 
by  Rem.  ft  Bal.  Ciode,  S  1161.  This  action 
was  brought  upon  the  bond,  and  a  Judg- 
ment was  entered  In  faror  of  the  plaintiff 
for  the  full  amount  of  Its  claim.  The  de- 
foidants  have  appealed. 

The  appellants  contend  that  the  contrac- 
tors were  not  obligated  to  furnish  any 
finlahlDg  hardware,  but  at  that  the  contract 
read  with  the  clause  of  the  speclflcationB 
which  we  have  set  forth  required  the  archi- 
tect to  select  such  material  to  be  paid  for 
by  the  county  and  $500  to  be  deducted 
from  the  contract  price.  The  two  quoted 
clauses  must  be  read  together.  The  contract 
proper  provides  that  the  contractor  shall 
furnish  all  the  materials  and  perform  all 
the  work  for  the  "construction  and  comple- 
tion" of  the  courthouse,  "except  the  heating 
and  electric  work."  The  clause  in  the  specl- 
flcatlons  does  not  designate  either  who  shall 
furnish  or  who  shall  Install  the  "finishing 
hardware."  To  determine  upon  whom 
these  duties  rest  we  must  look  to  the  body  of 
the  contract  We  there  find  that  these  ob- 
ligations are  ^pressly  Imposed  upon  the 
contractors.  It  Is  significant,  also,  that  the 
fitiiatiiny  hardware  is  not  contained  in  the 
exerted  Items.  While  the  clause  in  the 
qjtecUlcatlona  la  not  altogether  dear,  we 
think  a  fair  and  een^ble  OHlatnicticm  means 
that  the  cxuitractors  shall  fnmlsh  finishing 
hardware  to  the  amount  of  fSOO  to  be 
■dected  by  the  architect,  and  that  it  they 
fnmlah  nunre  than  that  amotmt  Uie  county 
shall  repay  them  the  excess. 

Section  1158  provides  that  the  bond  shall 
be  eonditioned  "that  such  person  or  persons 
shall  faithfully  perform  all  the  provisions 
of  such  contract  and  pay  all  laborers,  me- 
chanics and  subcontractors  and  material- 
men." The  respondent  has  brought  itself 
within  the  terms  of  the  bond.  The  evidence 
is  that  it  furnished  the  hardware  to  the  con- 
tractors, and  that  it  was  actually  used  In 
the  completion  of  the  courthouse.  The 
architect  testified  as  to  the  meaning  of  the 
clanse  in  the  specifications.  We  do  not 
think  that,  wlm  the  clauses  are  read  to- 


gether, any  extrinsic  aid  te  neeOed  In  tli^ 

interpretation. 
The  Judgment  is  afflnned. 

CROW.  0.  J.,  and  CHADWIOK»  MOUNT, 
and  FARKEIB,  JJ.,  concur, 

(71  Wart.  «) 

SPINA  T.  ARCADIA  ORCHARDS  OO. 
(REIDT,  Intervener). 

(Suprema  Court  of  Washington.  April  IS, 
1013.) 

L  CoKTSACTO  (1 300*)— Pebformakcb— TmB— 

Delat— Excuse  . 

Defendant  orchard  company,  knowing  that 
it  did  not  have  title  to  the  standing  timber  on 
certain  land,  employed  plaintiff  to  dear  the 
land  on  or  before  November  13,  1910.  The 
owner  of  the  timber,  however,  refused  to  al- 
low plaintiff  to  dear  the  land  nntO  it  had  fin- 
ished its  logging  operations  thereon,  by  which 
plaintiff  and  bis  subcontractor  were  delayed  un- 
til September  15,  1911.  Held,  that  aach  dela^-. 
not  being  due  to  the  fault  of  plaintiff  or  bis 
subcontractor,  was  excused  and  was  not  a 
breach  of  the  contract  barring  the  aubcontrac- 
tor's  right  to  recover  the  balance  due  under 
such  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |{  1S72-1881;  Dec  Dig.  I  300.*] 
2.  CONTBACxa  (I  26»»)— PiMOBMAHCB— ABAK- 

DONMKRT. 

That  a  coattactor  for  the  dearing  of  cer- 
tain land  entered  into  a  subcontract  bv  which 
the  subcontractor  agreed  to  complete  the  work 
was  not  an  abandonment  of  the  work  by  the 
contractor,  under  the  rule  that  there  cannot 
be  an  abandonment  to  parUthilar  persons  or  for 
a  consideration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  I  1161;  Dec  Dig.  |  20e.«] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Gonnly;  Thos.  S.  Grady. 
Judge. 

Action  by  Allesandro  Spina  against  the  Ar- 
cadia Orchards  Company,  in  which  Stephen 
Beidt,  a  subcontractor,  intervened.  Prom  a 
Judgment  In  fbvor  at  Intervener,  defend- 
ant appeals.  Affirmed. 

Happy,  Cullen,  Lee  ft  Hindman,  of  Spo> 
kane,  tos  afveUant  J.  W.  Marshall  and  Wm. 
S.  Lewis,  both  of  Spokane,  fOr  leqiiondent. 

MAIN,  3.  This  action  was  brought  by 
AUeeandro  Spina,  the  plaintUf,  against  the 
defendant,  Arcadia  Ordiards  OtKnpany,  a  cor- 
poration. Stephen  Beldt  came  into  the  ac- 
tion by  complaint  in  interv^tlon.  After  the 
issues  were  Joined,  a  settlement  took  place 
between  Spina  and  the  Orchards  Company. 
The  cause  was  then  tried  upon  the  Issues 
made  up  by  the  complaint  in  intervention,  the 
answer  thereto,  and  the  reply.  The  com- 
plaint In  intervention  stated  a  cause  of  ac- 
tion upon  a  contract  for  dearing  land.  The 
cause  was  tried  to  the  court  without  a  Jury. 
The  material  facts  are  as  follows:  On  June 
n,  1910,  the  Orchards  Company  entered  in- 
to a  written  contract  with  B^dt.  whereby 
the  latter  was  to  dear  certain  lands  which 
were  described  in  the  contract.  The  contract. 


•Vte  otbtr  oaMs  m»  hbu  topU  taA  mmsOm  N1WBBR  la  Dm.  Dig.  ft  An.  Dig.  Key-Neb  8«1m  *  R^'r  Zadraw 


Digitized  by 


Google 


Wash.)       VILIiANI  r.  WASHINaXON  BRICK,  LIME  4  SEWER  PIPE  CO. 


219 


so  far  as  now  material,  was  u  follows: 
"Party  to  the  second  part  agreea  to  Tlgorons- 
ly  proceed  with  the  clearing  of  said  land, 
and  to  completely  clear  same  on  or  before  the 
13th  day  of  Norember,  1010.  All  of  said 
clearlns  to  be  done  In  a  thoroagh  workman- 
like manner.  Payment  shall  be  Indorsed  n> 
OD  the  face  of  this  contract  as  same  is  re- 
eelred  by  the  party  of  the  second  part" 
From  the  excerpt  quoted  It  will  be  obserred 
that  the  work  was  to  be  completed  "on  or 
before  the  13th  day  of  November,  1910."  In 
parsuance  of  the  contract  Reldt  went  npon 
the  land  and  began  the  clearing  thereof,  with 
labor  and  eqnlpmoit  snfflcient  to  have  com- 
pleted the  work  within  the  time  spedfled. 
At  the  time  the  contract  was  entered  into, 
the  Orcdurds  Company  did  not  hare  title  to 
the  standing  dmLer  npon  the  land ;  hot  this 
was  then  owned  by  the  Standard  Lamber 
Company,  a  corporation.  This  company  re- 
fused to  allow  Reldt  and  his  men  to  clear 
the  lands  until  it  had  finished  its  logging 
operatioas  thereon.  The  Ordiards  Oompany 
at  the  time  the  contract  in  question  was  en- 
tered into  knew  of  the  lumber  company's 
title  to  the  timber  and  its  right  to  enter  up- 
on the  land  and  remove  the  same.  Reldt  did 
not  hare  actual  knowledge  of  the  right  of 
the  lumber  company.  R«ldt  prosecuted  the 
work  of  clearing  under  the  contract  as  rap- 
idly as  the  lumber  company  would  permit, 
until  Novonber  16,  1910,  on  which  date  he 
entered  into  a  subcontract  with  Allesandro 
Spina  and  Jean  Olivets  to  complete  the  clears 
Ing.  Thereafter  Sfdna  and  Olivets  went  up- 
on the  land  and  performed  the  work  and  la- 
bor required  under  the  contract  between  the 
Orchards  Company  and  Reldt,  as  required 
by  the  subcontract  The  work  was  completed 
by  them  on.  or  about  the  ISth  day  of  Sep- 
tember, 1811,  and  was  accepted  by  the  Or- 
chards Company.  Upon  the  completion  of 
the  work  the  difference  between  the  amount 
called  for  by  the  contract  between  the  Ar- 
cadia Orchards  Company  and  Reldt  and  the 
sum  paid  to  Beldt  and  the  subcontractor 
amounted  to  S801.  At  the  conclusion  of  the 
trial.  Judgment  was  entered  for  this  amount, 
together  with  Interest  thereon  from  the  15th 
day  of  September,  1011.  f^om  this  Judgment 
the  Arcadia  Orchards  Company  appeals. 

Two  questions  are  presented  for  determina- 
tion: (1)  Did  the  failure  to  complete  the 
work  within  the  time  spedQed  In  the  contract 
preclude  a  recovery  thereon?  (2)  Was  there 
an  abandonment  of  the  contract  by  Reldt? 

[1]  I.  The  failure  to  perform  the  contract 
was  due  to  the  conduct  of  the  lumber  comr 
pany,  which,  as  above  stated,  had  a  superior 
right  upon  the  land  until  it  had  removed  the 
timber  therefrom.  This  rlgbt  was  known  to 
the  Orchards  Oompany  when  the  contract 
was  executed,  and  it  also  knew  that  Reldt 
was  prevented  from  performing  the  contract 
by  the  action  of  the  lumber  company.  The 
evidence  shows  that  the  delay  was  not  due 


to  the  fhnit  of  Reldt  Upon  this  questitm  the 
trial  court  specifically  found:  "That  the  de- 
fendant, Arcadia  Orchards  Company,  knew 
of  the  outstanding  title  of  the  said  lumber 
company,  which  was  of  record  in  the  audi- 
tor's office  of  Spokane  county,  Wash.,  and 
knew  of  the  claims  of  the  said  lumber  com- 
pany and  its  president  to  the  timber  growing 
npon  said  lands,  and  the  rights  of  the  said 
lumh^r  company  to  have  ingress  and  egress 
to  the  lands  for  the  purpose  of  cutting  and 
removing  said  timber,  and  of  the  acts  of 
said  lumber  company  and  Its  employes  in 
driving  the  plaintiff  In  intervention  and  his 
men  from  said  lands,  and  in  preventing  tbem 
from  carrying  out  the  said  contract.  (5)  That 
the  plaintiff  In  intervention  prosecuted  work 
under  said  contract  from  time  to  time 
as  often  as  he  was  able  to  on  account  of 
the  acta  of  the  said  lumber  company  and  Its 
said  agent  until  on  or  about  the  16th  day  of 
November,  1910,  when  the  plaintiff  In  inter- 
vention made  and  entered  into  a  subcontract 
with  the  plaintiff  herein  and  one  Jean 
Olivets."  These  findings  are  sustained  by 
the  evidence.  In  view  of  the  attendant  facts 
and  circumstances,  the  failure  to  perform 
the  contract  within  the  time  spedfled  does 
not  prevent  a  recovery  thereon. 

[2]  II.  The  second  point  made  by  the  ap- 
pellant is  that  the  respondent  abandoned  the 
contract  The  facts  stated  show  that  a  sub- 
contract was  executed,  and  that  the  work 
provided  for  In  the  original  contract  was 
completed  by  tbe  subcontractor.  The  en- 
tering into  the  subcontract  did  not  constitute 
an  abandonment  A  contract  Is  not  aban- 
doned when  rights  under  It  are  transferred 
to  particular  persons.  In  Watts  v.  Spencer, 
61  Or.  262,  94  Pac.  39,  it  is  said:  "There  la 
no  such  thing  as  abandonment  to  particular 
persons  or  for  a  consideration." 

The  judgment  will  therrfore  be  affirmed. 

CROW,  O.  J.,  and  ELLIS,  MORRIS,  and 
PULLEBTON.  JJ.,  concur. 


(71  Wash.  COS) 

7ILLANI  r.  WASHINGTON  BSTOC  XIMB 
ft  SSWBR  PIPB  CO. 

(Supreme  Conrt  of  Washington.    April  4, 
MIS.) 

1.  Masteb  AiTD  Sebvakt  <}|  97,  101,  102*H 
Mastbb'8  Dutt  to  FtmHiBH  Safe  Place  or 

WOBK.  / 

It  is  a  master's  duty  to  furnish  a  reason- 
ably Bafe  place  to  woric,  and  guard  against  such 
danger  as  would  be  anticipated  by  one  of  ordi- 
nary prudence. 

[Ed.  Note.— For  other  cases,  see  Uoster  and 
Servant.  Cent.  Dig.  SS  13fl.  103.  171.  174,  178- 
l&i,  10^;  Dec.  Dig.  SS  97,  lOi,  102.  •] 

2.  Mastee  and  Sebvakt  (58  223.  246»)— RisKE 
Assumed— CoNTaiBCTOET  Nbgliqenck. 

While  a  servant  assumes  all  the  usual 
rislcs,  he  does  not  assume  the  risks  arising  from 
a  sudden  peril  not  Incident  to  his  employment, 
where  he  does  not  have  time  to  exercise  tbe  de- 
liberation  which   one   of   ordinary  prudence 
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would  do  when  confronted  with  a  known  dan- 
ger. 

[E3d.  Note.— For  other  caaeB,  see  Kfaater  and 
Servant,  Cent  Dig-  fiS  6S2-608,  TS^-Tdi ;  Dec. 
Dig.  M  223,  246.*] 

8.  Hastbr  and  Sebtaitt  (S  289*)— Injvbies 
—Jury  Question— Assumed  Risk. 

In  an  action  for  injuries  to  an  employ^  bf 
having  bis  finger  crushed  on  an  elevator  drum 
by_  the  elevator  cable  when  it  suddenly  started 
withoat  cause,  whether  plaintiff  who  caught 
hold  of  the  wrong  cable  acted  as  a  man  of  or- 
dinary prudence  would  have  acted  was  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Master  ai\d 
Servant,  Cent.  Dig.  M  1088,  1090,  1092-1132; 
Dec.  Dig.  I  288.*] 

D^rtment  1.  Appeal  tnaa  Superior 
Court,  Spokane  Goonty;  Henrj  L.  Kennan, 
Jncl^e. 

Action  by  Angelo  Vlllanl  against  the  Wash- 
ington Brick,  Lime  &  Sewer  Pipe  Company. 
From  a  judgment  tor  plaintiff,  defendant 
appeals.  Affirmed. 

Cannon,  Ferrle  A  Swan  and  Walter  A. 
White,  all  of  Spokane,  for  appellant  S.  A. 
Hann  and  Ludus  G.  Mash,  both  of  Spokane, 
for  respondent 

GHADWIOK.  J.  The  aiq;)dlant  was  en- 
gaged In  the  manubctore  of  brick  near 
Clayton,  Wash.,  and  plaintiff,  with  two  oth- 
ers, was  engaged  in  running  a  push  car  tx<m 
the  clay  pit  to  an  elevator.  The  elevator  was 
set  in  a  frame  and  opwated  between  three 
floors  or  levels.  Plaintiff  and  those  with 
him  were  returning  with  an  empty  car,  and 
had  pushed  it  partly  onto  the  elevator  when 
the  car  atudk.  Plaintiff  waa  ahead  and  the 
two  others  bdilnd  the  car,  'and  they  were 
pushing  and  hauling  when  the  elevator  start* 
ed  down.  The  car  tipped  off  at  the  second 
levti,  and  the  elevator  descended  to  tbe  bot- 
tom and  almost  immediately  started  up 
again.  The  car  was  stopped  and  started  by 
a  cable  attached  to  controllers.  This  cable 
ma  pulled  up  or  down  as  the  operator  de- 
sired the  elevator  to  move.  Plaintiff  took 
hold  of  f«e  of  the  cables  carrying  the  ele- 
vator, and  his  finger  waa  crushed  on  the 
dmm  over  which  tbe  cable  worked.  - 

Plaintiff  disclaims  any  reliance  upon  the 
factory  act,  and  the  court  instructed  tbe 
luiy  that  he  could  not  recover  anything  on 
account  of  the  insufficiency  ot  the  elerotor 
and  etiulpment  The  Jury  answered  the  fol- 
lowing special  Interrogatories:  "Do  you  And 
from  tbe  testimony  that  persons  using  an 
elevator  sudti  as  the  one  in  auestlon  usually 
and  customarily  guarded  fb&  drum  upon  said 
elevator?  Answer:  Yes.  Did  the  plaintiff 
know  at  all  times  prior  to  the  accident  that 
this  dmm  was  not  guarded?  Answer:  Tes. 
Did  the  plaintiff  act  with  reasonable  care  in 
taking  hold  of  tbe  cabl^  which  wound  around 
the  drum,  under  the  drcumstances?  An- 
swer: Yes."  There  is  some  testimony  tending 
to  show  that  the  cables  could  have  been  con- 
veniently guarded.    So  that  the  only  ques- 


tion left  in  the  case  Is  whether,  under  tbe 
circumstances,  plaintiff  was  negligmt  In  tak- 
ing hold  of  tbe  wrong  cable. 

[1,  2]  It  Is  the  duty  of  the  master  to  fur- 
nish a  reasonably  safe  place  to  work,  and 
to  guard  against  such  dangers  as  would  be 
anticipated  'by  a  man  of  ordinary  prudence. 
Upon  this  theory  plaintiff  would  not  have 
any  right  of  recovery,  for  he  is  charged  with 
tbe  assumption  of  all  usual  risks.  But  this 
rule  is  not  to  be  applied  without  Its  ex- 
ceptions If  the  testimony  warrants  It  and 
that  is  that  the  servant  is  not  bound  by  It  in 
the  face  of  a  sudden  peril  not  Incident  to 
hie  employment  where  there  Is  no  time  to 
deliberate  and  tbe  impulse  of  self-preserva- 
tion can  be  said  to  usurp  the  Judgment  that 
a  man  of  ordinary  prudence  would  exer- 
cise when  confronted  with  a  known  danger. 
His  Judgment  Is  to  be  measured  by  tbe  im- 
mediate circumstances.  While  there  is  much 
testimony  to  show  that  it  was  Impossible  for 
the  elevator  to  stop  and  start  without  the 
Intervention  of  tbe  plaintiff  or  his  fellow 
servants,  there  is  still  enongh  to  sustain  the 
verdict  of  tbe  Jury  that  it  did  start  auto- 
matically ;  that  it  vras  running  away. 

[3]  If  plaintiff  in  his  extronity  took  bold 
of  the  wrong  cable,  it  Is  for  the  Jury  to  say 
whether  he  acted  as  a  man  of  ordinary 
prudence  would  have  acted  under  the  same 
or  similar  drcimistances.  We  think  the  ver- 
dict can  be  sustained  by  reference  to  Smith 
V.  Hev(dtt-Lea  Lumber  Co.,  55  Wash.  357. 
104  Pac.  651,  WilUams  v.  Ballard  Lumber 
Co.,  41  Wash.  346,  SS  Pac.  323,  Jordan  v. 
Seattle,  26  Wash.  61,  66  Pac.  114,  and  Cook 
V.  ChebalU  Biver  L.  Co.,  4&  Wash.  619,  M 
Pac.  189. 

Affirmed. 

CROW,  G.  J.,  and  PAREEB,  MOUNT,  and 
OOSB,  JJ.,  concur. 


(»  WaA.  ttl> 

SUMNBR  LVHBEB  ft  SHINGLE  CO.  v. 
PACIFIC  COAST  POWER  CO.  et  aL 

(Supreme  Court  of  Washington.    April  8, 
1913.) 

1.  Navioable  Watbbs  a  1*)— OBffraucnoN 
— Action— Burden  ov  Paoor— Kavioabh.- 

m. 

The  navigability  of  streams,  or  that  they 
possess  a  capacity  for  valuable  floatage,  is  a 
question  of  fact  which  he  who  asserts  it  mast 
prove. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  fl  5-16;  Dec  Dig.  S  1-*1 

2.  Navioabu  Watbbs  (8  1*)  —  Rights  op 
Public  —  "Navigable  ob  Floatable 
Stbeam." 

A  "navigable  or  fioatable  stream"  is  one 
that  in  Its  natural  condition,  without  artificial 
means  or  aids,  is  susceptible  of  floating  timber 
products  from  the  forest  to  the  mill,  including 
streams  which  are  subject  to  annually  occur- 
ring freshets  of  sufficient  volume  to  float  logs 
or  shingle  bolts;  but  a  stream  upon  which,  be- 
tween defendant  power  company's  intake  of  wa- 
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ter  for  a  reaerroir  and  its  tailrace  returninc  the 
water  to  the  stream,  it  woald  be  impoaaibfe  to 
drive  shingle  bolts  without  men  and  teams  as- 
■istinc  in  breaUng  ap  jams,  opening  new  chan- 
nels, mad  clearing  tbe  banks  and  bars,  and  re- 
quiring an  exi>enditure  of  money  therefor,  was 
not  a  "navigable  or  floatable  stream." 

 [Kd.  Note. — For  other  caaea,  see  Navigable 

Waters,  Cent  IHg.  U  &-16;  Dec  Dig.  %  L* 

For  otlier  definitions,  see  Words  and  Plmuea, 
ToL  6,  pp.  467fi-46M;  toL  8,  p.  7728.] 

5.  Natigabix  Warrs  (S  36*)— Titlb— Bed 
or  Stream. 

Tbe  title  to  tbe  bed  of  a  small  stream 
which  is  only  navigable  for  tbe  purpose  of  float- 
ing timber  is  in  the  riparian  owner. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  H  180-200;  Dec.  Kg.  1 
38.*] 

4.  Natioable  Watdb  Q  22*)  ~  BipabUk 

RiOHTs— Phobitt  asd  Eznirr. 

The  right  of  a  power  company,  a  riparian 
owner,  to  use  the  water  of  a  floatable  stream 
for  power  purposes  by  construction  of  a  dam, 
intake,  storage  reservoir,  and  tailrace  retnm- 
iog  the  water  to  the  stream  at  a  distance  below 
the  intake,  and  the  right  of  tbe  boom  company 
to  drive  shingle  .bolts,  are  correlative,  and  each 
must  use  his  right  with  due  regard  to  the  eX' 
istance  and  protection  of  tbe  other. 

TEA,  Not&r-For  other  cases,  see  NaTigable 
Waten,  Cent.  Dig.  »  100-lOS,  lOB,  106^  106- 
120,  laa,  260:  Deo.  IBig.  I  :ffi*] 

&  Navioabu:  Watkbs  d  1*>— BTiDKiroi  ab 

TO  NaVIOABILTTT— MXANDBB. 
That  a  stream  is  not  meandered  does  not, 
of  itself,  establish  its  character  as  a  navigable 
or  nonnavigable  stream,  and  indicates  nothing 
more  tlum  that,  in  tiia  opinl<n  ot  tlie  oSBcexM 
ordering  the  luiroy,  the  stream  was  not  navi- 
gable. 

WKd.  Note.— For  other  cases,  see  Navigable 
aters,  Cent.  Dig.  Si  5-16;  Dec.  Dig.  §  1.*] 

6.  Watebs  ahd  Watbb  Coubsbs  (S  62*>— Rz- 

FABIAN  Rights— DiMiKUTioN  or  Flow. 
An  upper  riparian  owner  is  entitled  to  a 
reasonable  use  of  the  stream,  and  any  interrup- 
tion in  its  flow  nnavoidable  by  a  reasonable  and 
proper'  use  is  permissible,  although  it  dimin- 
ishes  the  natural  flow  to  the  lower  owner. 

 [Eld.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent.  Dig.  S  44;  Dec.  Dig.  S 
62.*] 

7.  Waters  and  Watbb  Coubsbs  (|  130*)  — 
Appbopbiatio  N— Re^bf. 

In  this  state,  where  no  notice  of  appro- 
priation is  required  for  taking  water  for  power 
purposes,  tbe  right  relates  back  to  the  first 
substantial  act  of  the  appropriator  for'  the  ac- 
gnisition  of  the  right,  whether  that  act  be  the 
actual  commencement  of  construction  work  or 
other  necessary  work  inddental  thereto,  pro- 
Tided  that  reasonable  diligence  is  exercised  in 
finally  perfecting  the  appropriation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Dec.  I^.  |  139.*] 

8.  Waters  ahd  Watu  Coubbm  <|  140*)  — 

BiPABiAH  Bights— Priority. 

A  power  company  acquiring  all  riparian 
lights  attached  to  all  mnds  abutting  a  river  on 
either  buik  between  its  intake  and  tailrace,  and 
catablisliing  its  rights  as'  an  appropriator,  is 
entitled  to  such  riparian  rights  as  against  land 
subsequently  becoming  riparian  by  rAson  of  a 
change  in  tiie  river's  course. 

[Ed.  Note.— For  other  cases,  see  Waten  and 
Water  Coarse*,  Dec.  Dig.  |  140;*] 


0.  Natioabu  Waters  9  1*)— Btidsetob  as 

TO  Floatabiutt— Size. 

The  floatabillty  rivers  and  streams  Is 
not  to  be  determined  by  their  slae,  but  hy  thalr 
capacity  for  valoable  public  <ise  in  their  natur- 
al condition. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  H  5-10;  Dec  Dig.  8  1.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  Ernest  M.  Card,  Judge. 

Action  for  injunction  by  the  Sumner  Lum- 
ber &  Shingle  Company  against  the  Pacific 
Coast  Power  Company  and  otliers.  Judgment 
for  plaintiff,  and  defendants  apjpeol.  Berers- 
ed  and  remanded,  with  directions  to  dismiss. 

James  B.  Howe,  of  Seattle,  and  Jobn  A. 
Shacbleford,  of  Tacoma,  for  apptiloats.  EL 
N.  Steele  and  Troy  &  Starderont,  all  ot 
Olympia,  for  respondent. 

MOBBIS,  J.  The  respondent  company  op- 
eratn  a  stdngle  mill  near  tbe  moatta  of  the 
Stuclc  rlTO.  In  connection  wltti  ita  mlU  it 
maintains  a  boom,  and  bas  included  in  its 
boom  plat  filed  with  tlie  Secretary  ot  State 
all  of  the  Stack  rlTer,  and  the  White  river 
from  Its  onion  with  the  Stock  river  op  be- 
yond Bu^^ley.  The  Padflc  Coast  Power  Com- 
pany maintains  a  large  electric  power  plant 
near  Dieringer.  To  obtain  water  for  generat- 
ing this  pow^  it  has  obtained,  through  tbe 
parchafte  of  riparian  lands  or  the  acquire- 
ment of  water  rights,  all  of  the  rtpariaTi 
rights  (enept  as  to  one  small  piece  that  will 
be  hereafter  referred  to)  upon  tbe  White  and 
Stuck  rivers  between  points  near  Buckley 
and  Dieringer,  a  distance  of  approximately 
18  miles.  At  the  point  near  Buckley  the 
power  company  has  constructed  a  dam,  and 
by  flnme  and  canal  conveys  the  water  from 
Its  Intake  to  Lake  Tapps,  which  is  used  as 
a  reservoir  for  storage  of  the  water  for  use 
at  such  times  as  the  natural  flow  would 
prove  insuflli^ent  for  the  purpose  required. 
From  Lake  Tapps  the  water  Is  conveyed  to 
the  power  house,  and  thence,  through  a  tail- 
race,  it  finds  Itp  way  Into  the  Stuck  river. 
Prior  to  the  Incorporation  of  the  power  com^ 
pany  on  January  17,  1908,  the  Tacoma  In- 
dustrial Company  and  the  White  River  Pow- 
er Company  had  acquired  water  rights  and 
lands  along  the  White  river,  and  as  early  a» 
1003  engineering  and  construction  work  had 
commenced  by  one  or  the  other  of  these  com- 
panies. At  the  time  of  appellant's  incorpora- 
tion these  other  companies  conveyed  all  their 
rights  and  property  to  it  Appellant  then 
proceeded  with  the  developmoit  of  the  power 
scheme  and  the  construction  of  its  power 
plant,  and  up  to  the  time  of  trial  had  ex- 
pended in  construction  work  alwut  $6,000,- 
000;  the  plant  being  completed  in  October. 
1911.  The  respondent  was  incorporated  In 
July,  1908,  and  began  the  construction  of  its 
mill,  which  was  completed  and  started  oper- 
ations in  October,  1908.  In  August,  1910, 
tbe  sblngle  company  purchased  tbe  cedar 
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■mxm  a  tract  of  land  located  some  dletance 
above  ttie  dam  and  intake  of  the  power  com- 
pany, onder  which  contract  it  waa  bound  to 
remove  the  cedar  within  three  years.  This 
land  is  referred  to  in  the  record  aa  the  St 
Paul  land.  In  August,  1911,  subsequent  to 
the  commencement  of  thlB  action,  tbe  shin* 
gle  company  agreed  to  purchase  from  the 
Northern  Pacific  Railway  40  acrea  of  land 
on  White  river,  between  the  dam  and  intake 
of  the  power  company  and  the  point  where 
the  water  is  returned  to  Stuck  river.  This 
land  is  referred  to  as  the  Northern  Pacific 
land.  When  the  power  company  acquired  all 
the  riparian  ri^ts  on  these  rivers  in  1908, 
this  Northern  Pacific  land  was  not  riparian 
to  either  river.  Subseqnently  the  White 
river  changed  its  course,  and  as  a  result  of 
such  change  about  250  feet  of  this  Northern 
Pacific  land  now  abuts  on  the  river.  This 
action  was  commenced  by  tbe  sblngte  com- 
pany to  enjoin  the  power  company  from 
maintaining  its  dam  and  diverting  thewntem 
of  White  river  at  its  intake^  alleglns  that 
such  diversion  wonld  destroy  the  two  rivers 
aa  a  water  highway  and  prevent  the  shln^ 
company  from  getting  Us  timber  or  that  of 
others  to  its  mill,  and  destroy  Its  business  as 
a  booming  company.  The  court  below  grant- 
ed such  an  injunction,  and  tbe  power  com- 
pany has  appealed. 

The  appeal  presents  wly  qaesttons  of  law; 
all  the  material  facts  bebig  conceded.  In  de- 
termining the  reqwetive  rights  oi  these  par- 
ties to  the  rivers  and  the  use  of  tb^  wa- 
tea,  tiie  first  point  to  be  decided  is  tbe  char^ 
Aetee  of  these  two  rivtts.  Th^  are  prac- 
tically one  rtver,  and  will  be  treated  as  sncta. 
Beepondent  oopnpany  made  Its  first  drive  In 
S^ttember,  1908.  since  wfaldi  time  It  has 
made  14  drives  from  points  below  appel- 
lant's intake  and  4  drives  from  al>ove  tte 
lntak&  In  order  to  mate  tbese  drives,  it 
has  expended  about  $700  In  Inqtroving  t^ 
river  for  driving  purposes,  in  ronoving  boul- 
ders and  other  obstmctiops,  making  new 
channels,  and  other  like  wtwb^  There  Is 
much  testimony  In  the  record  as  to  wheOier 
it  Is  possible  to  make  a  drive  without  the 
use  of  tbe  banks,  it  b^ing  conceded,  as  we 
understand  it,  tbat  sni^  drives  could  not 
be  made  without  using  the  bed  of  the  stream; 
and,  while  there  is  no  dispute  as  to  the  fact 
that  no  drive  has  been  made  without  the 
use  of  tbe  banks,  the  lower  court  aeenied  im- 
pressed with  tbe  optQlons  of  witnesses  Ibat 
It  could  be  don^  and  found  "tbat  In  driving 
shingle  bolts  down  tbe  said  rivers  to  plaln- 
tilTs  mill  drivers  have  been  accustomed  to 
frequently  go  upon  the  banks  of  the  streams 
above  the  line  of  high-water  mark,  tmt  that 
it  la  not  necessary  so  to  do,  although  it  la 
necessary  in  driving  on  the  said  streams 
tot  the  drivors  to  go  upon  the  bed  of  the 
streams."  Whether  or  not  a  drive  could  be 
made  without  tbe  use  of  the  banks,  we  are 
unable  to  say.  We  think  it  is  better  to  take 


the  facta  as  they  appear,  rather  than  the 
opinions  of  witnesses,  glvra  for  the  purposes 
of  obtaining  or  defeating  relief  in  litiga- 
tion. It  is  clear,  however,  that  it  would  be 
Impossible  to  drive  these  rivers  without  men 
and  teams  assisting  In  Iveaklng  up  jams, 
opening  up  .new  channels,  and  keeping  the 
bolts  from  lodging  on  the  banks  and  bars. 
We  not  only  have  the  evidence  of  witnesses 
as  to  what  was  done,  but,  through  the  me- 
dium of  about  200  pictures,  we  bave  been 
able  to  get  a  fair  view  of  tbe  dlfficultlefi  en- 
countered and  the  obstacles  overcome  in 
making  a  drive.  It  Is  apparent  that,  if  de- 
pendency was  had  upon  the  natural  condi- 
tion of  these  streams,  few,  if  any,  shingle 
bolts  would  ever  reach  reesKmdent's  mill. 
The  river  ia  a  glacial  stream,  aubject  to  ma- 
terial variation  during  each  eummer  day  on 
account  of  the  glacial  tide.  A  chart  show- 
ing the  flow  Is  In  the  record.  From  this 
chart  it  appears  that  it  Is  not  an  unusual 
thing  for  the  flow  to  Increase  or  dimlnlab 
nearly  100  per  cent  within  a  day  or  two. 
Tbe  result  of  this  Intermitt^t  flow  Is  that 
the  bolts  are  lodged  all  over  the  t>ed  of  Hie 
river,  which,  on  account  of  numerous  past 
floods  and  erosions,  averages  nearly  100  feet, 
and  require  constant  handling  to  keep  them 
in  the  drive. 

[1-3]  The  navigability  of  streams,  or  that 
they  possess  a  capacity  for  valuable  float- 
age, is  a  questlim  of  fact;  and  he  who  assets 
it  must  prove  it  To  be  navigable  or  float- 
able In  law,  the  stream  must  possess  sudi 
characteristic  hi  Its  natural  state.  If  arti- 
ficial means  or  aids  are  necessary  In  mnittwg 
use  of  the  stream  to  float  timber,  tbe  stream 
la  not  floatable.  This  rule  was  first  announc- 
ed by  this  court  in  East  Hoqulam  Boom  Co. 
V.  Neesou;  20  Wadi.  142,  S4  Pac  1001,.  where 
It  was  said:  '*It  la  well  settled  that  a  stream 
which  can  only  be  made  navigable  or  float- 
able by  artificial  means  is  not  a  public  high, 
way."  TbB  same  rule  was  announced  In 
Griffith  T.  Hobnan,  23  Wash.  347,  63  Fae 
230.  64  L.  B.  A.  178,  83  Am.  St  821. 
In  Watklns  v.  Dorrls,  24  Wash.  639.  64  Pac 
84a  S4  L.  B.  A.  199,  a  new  element  of  float- 
ablllt7  was  announced  In  holding  tAat  streams 
which  can,  during  annually  recurring  fresh- 
ets, be  used  prtdtably  for  the  floating  ot 
logs  must  be  held  to  be  public  hl^wayv  for 
such  purposes ;  that,  while  In  sudi  streams 
the  title  to  tbe  beds  might  be  in  the  riparian 
owner,  such  title  wut  subject  to  an  easement 
in  the  public  to  use  tbe  stream  tor  floating 
logs  and  timber  products;  and,  while  such 
use  as  a  public  highway  could  not  be  denied, 
the  easement  was  confined  to  the  stream, 
and  neither  the  banks  nor  tbe  soil  in  such  a 
stream  aa  the  one  then  being  considered 
could  be-used  as  an  aid  to  fioatabiUty  with- 
out the  landowner's  consent,  or  right  obtain- 
ed  by' operation  of  law.  We  next  had  oc- 
casion to  rule  on  this  same  question  in  Mon- 
roe Mill  Co.  V.  Menzel,  35  Wash.  487.  77  Pac. 
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SI3.70U  B.  A.  272, 102  Am.  StBeik  905.  and, 
foUowtuf  Watklns  t.  ZHHrrla,  It  ms  held  that 
a  Btnuu  which.  In  Its  natnral  rtat^  la  ca- 
paUe  itt  floatiiig  shln^e  bolts  after  heavy 
rains  and  daring  freshets,  which  occur  with 
pMlodic  fecnlarltr  in  the  q;>rlnf  and  fall  of 
eadi  Tear,  without  the  storage  of  water  by 
dam  Is  a  navigable  stream  for  the  purpose 
of  floathic  shingle  bolts  and  other  timber 
products.  Aa  determining  that  soch  a  rule 
wu  in  this  state  one  of  necessity,  It  was 
then  said:  'TThe  reasons  leading  to  tbe  hold- 
ing hi  this  state  and  others,  where  the  Um- 
bo' Industry  is  Important,  that  streams  which 
an  naTlgablft  in  fiict  for  tbe  floatage  of  tlm- 
iw  to  market  Shall  be  pnUlc  Ui^nraya  for 
that  purpose  are  founded  upon  ounmerdal 
conveidMioa  and  neensrity,  becanse  of  the 
envlTonmeDt  of  tiw  IndnsUr*  Mudi  ct  tbe 
timber  grows  In  the  moun tains,  also  upon 
tho  footbllla,  and  In  other  localities  which 
are  Inaccessible  by  means  of  transportation 
faeUitlea  without  great  expense.  Nature,  has, 
however,  provided  numerous  streams  which 
flow  out  from  these  timber  csiters,  and 
iAki&  are  available  highways  for  the  car- 
riage at  tin  timber  to  maiAet  In  a  locality 
so  aitnated  it  aecms  reasonaUs  that  tiiese 
highways  should  be  used  for  such  purposes. 
It  Is  tme  the  majority  of  these  streams,  be- 
ing numeandered,  pass  over  private  property, 
and  their  beds  are  owned  by  the  adjacent 
landownw.  But  the  lands  are  naturally  bnr- 
dcned,  U  It  be  a  bnrd^,  by  the  atreama  thon- 
aArm,  with  fb^  d^ned  banks  and  flowing 
water,  and  it  la  not  an  additional  burden  to 
the  landowner  for  the  timber  product  to  float 
along  with  the  already  running  water,  pro- 
vided It  la  eo  done  as  not  to  damage  his  land. 
His  rights  tat  the  latter  partlenlar  must,  how- 
ever, be  strictlr  and  eerily  gnarded.  Un- 
der Qke  former  dedakma  of  this  court,  and 
for  the  further  reasons  herein  assigned,  the 
court  did  not  carr  in  holding  that  Woods 
creek  Is  a  navi^ile  atream  for  the  floatage 
of  ridngle  bolts."  To  wtaidi  was  added  later 
OD  in  tbe  oplniMi:  "We  believe  we  went  as 
far  as  we  aboold  go  in  flie  Intereat  of  public 
cmavenSence  when  we  held,  in  Watklna  v. 
Dorrls,  soiva,  that  ^vate  landowners  hold 
the  bed  of  unmeandered  streams  subject  to 
the  easement  of  driving  timber  products  over 
the  land.  But  we  tried  to  make  it  dear  In 
that  case  that  the  timber  driver  must  oonflne 
liliMsnif  and  his  operations  to  the  highway 
Itself,  the  bed  of  the  stream,  until  tbe  land- 
owner consents  to  the  use  of  the  banks,  or 
imtll  the  right  to  th^  use  has  been  acquired 
in  a  lawful  manner.  If  more  emphatic  state- 
ment of  that  rule  is  necessary,  we  now  wish 
to  be  understood  as  making  It,  with  all  need- 
ed emphAsls.  The  fundamental  prlnc^Ie  of 
rli^t  in  the  landowner  to  control  hia  own 
premlsea,  outside  of  the  bed  of  the  stream, 
must  not  be  violated." 

Tbe  navigaMllty  ta  a  stream  that  will 
float  timber  protocts  during  natural  freshets 


was  next  determined  in  Stato  ex  rel.  U.  T. 
Timber  Co.  v.  Superior  Court,  <K>  Wash.  193, 
110  Pac.  1017,  and  the  previous  eases  follow- 
ed. It  wfig,  however,  said  in  that  case  that 
the  fact  that  the  use  of  the  shores  added  to 
the  conveniotce  of  driving  the  timber  did 
not  affect  the  question  of  the  natural  navi- 
gable capacity  of  the  stream,  quoting  from 
Olson  V.  Merrill,  42  Wis.  20S:  "A  stream  is 
none  the  Jess  navigable  because  persons  using 
It  are  Induced  by  convenience  to  prefer  un- 
lawful to  lawful  means  in  aid  of  tbe  use." 
That  It  was  not  intended  to  depart  from  the 
rule  of  the  prior  cases  is  evident  from  what' 
is  next  said:  "Where  the  use  of  the  shore 
rights  is  required  to  fftcilltato  the  driving  at 
logs,  they  must  t>e  acquired  by  private  treaty 
or  by  condemnation."  Our  latest  statements 
of  tbe  rights  aa  to  the  banks  and  beda  of 
these  small  streama  is  found  in  Berryman  v. 
Bast  Hoqulam  Boom  &  Logging  Ca,  68  Wash. 
657,  124  Pac.  130,  where  It  was  held  that  the 
right  to  damage  riparian  lands  by  splash 
dams  could  be  acquired  by  prescription,  hut 
if  not  so  acquired  ^'persons  have  no  right  to 
use  or  Interfere  with  the  beds  or  banks  of  a 
stream  without  tbe  riparian  owner's  can- 
sent" 

From  theee  decisions  it  can  be  gathered 
that  the  present  rule  In  this  state  Is  that  a. 
navigable  or  floatable  stream  is  one  that  in 
Its  natural  condition,  without  artificial  means 
or  aids,  is  snscoptlMe  of  floating  timber  prod- 
ucts from  the  tcxeet  to  Oie  mill,  and  that 
streams  whldi  are  subject  to  annually  oc^ 
corrlng  freshets  of  snffletent  volume  to  float 
logs  or  shingle  bolts  are  considered  floatable 
In  their  natural  condition,  and  that  as  be- 
twieoi  the  riparian  owner  and  the  timber 
driver  the  driver  must  conflne  himself  to  the 
stream  itself,  and  cannot  make  use  of  the 
banks  until  the  rt^t  to  tu<A  use  la  obtained 
by  grant,  prescription,  or  eminent  domain, 
niat  anch  is  the  rule  In  other  states,  where 
the  law  baa  beoi  nKdded  to  flt  natural  con- 
ditions and  necessities  aa  referred  to  in  Mon- 
roe idU  Go.  V.  Uenad,  supra,  Is  apparent 
fWm  the  following  cases:  Carlson  v.  St. 
Lonia  Btver  Dam  ft  Imp:  Co.,  73  Hlnn.  12S, 
75  N.  W.  1044^  41  L.  H.  A.  871,  and  note  72 
Am.  St  610;  Moore  v.  Sanbome,  2 

Mich.  B19,  80  Am.  Dec  209;  Brown  v.  Chad- 
bourne,  81  Mei  9,  60  Am.  Dea  641;  Treat  v. 
Lord,  42  Me  652,  66  Am.  Dec.  298;  Pearson 
V.  Solfe^  76  Me  880^  yrhem  it  is  said:  "The 
log  driver  takes  the  waters  as  they  run,  and 
the  bed  over  which  they  flow  as  natore  pro- 
vides. Nor  has  any  person  the  right,  unless 
upon  his  own  land,  or  under  legislative  grant, 
to  Improve  its  navigation.  *  *  *  It  la 
settled  in  tbts  state  that  the  riparian  owner 
owns  the  bed  of  the  river  to  the  middle  of  tbe 
stream.  He  owns  all  tbe  rocks  and  natural 
barriers  in  it  He  owns  all  bat  the  public 
right  of  passage.  The  right  of  passage  does 
not  Include  any  right  to  meddle  with  the 
rodES  or  aoU  la  the  bed  of  the  river."  lu 
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Thunder  Bay  River  Booming  Co.  v.  Speechly, 
31  Mlcb.  336,  18  Am.  Rep.  184,  in  dlscasslng 
tbe  same  relative  rights,  it  is  said  the  right 
of  the  public  In  a  naTlgable  or  floatable 
stream  is  a  right  only  to  the  stream  "In  its 
natural  state  and  ordinary  capacity,"  and 
that  those  terms  include  periodical  fluctua- 
tions in  tile  volume  and  height  ct  the  water 
"recurring  as  regularly  as  the  seasons,"  and 
that  "any  attonpt  to  create  capacity  at  other 
times  at  the  expeoM  of  private  interests  can 
be  Jostlfled  only  on  an  assessment  and  pay- 
ment of  compensation^"  In  Haines  Hall, 
17  Or.  165,  20  Pac.  8S3.,  3  U  WL  /t.  (109,  ve 
find  a  similar  condition  to  that  shown  In  this 
record.  In  order  to  drive  the  logs  down  the 
stream,  men  were  employed  and  stationed 
along  the  bank  with  cant  hooks  and  other 
appliances  to  prevent  the  logs  from  lodging, 
and  to  roll  them  back  into  the  stream,  drag 
them  over ,  gravel  bars,  turn  them  around 
bends,  break  Jams,  etc  In  dealing  with  tills 
Bltnatlon  the  court  said:  "A  stream  that 
cannot  be  used  without  employing  the  means 
and  appliances  which  the  appellant  made  use 
of,  in  order  to  float  his  logs  down  this  one, 
certainly  ought  not  to  be  regarded  as  a  pub- 
lic highway  for  any  puri>ose."  In  Felger  v. 
Hoblnson,  3  Or.  455,  the  court  makes  use  of 
this  language:  "Any  stream  in  which  logs 
win  go  by  the  force  of  the  water  Is  navi- 
gable." Kamm  v.  Normaud,  50  Or.  9,  91 
Pac.  448,  11  L.  R.  A.  (N.  S.)  290,  126  Am.  St 
Rep.  698,  after  revjlewlng  numerous  author- 
ities, reaches  the  same  coocluslon. 

[4]  Following  the  rule  as  established  by 
these  authorities  and  many  others  examined, 
but  not  cited,  we  reach  the  conclusion  that 
this  river,  between  the  Intake  and  tailrace  of 
the  appellant,  is  not  a  navigable  or  floatable 
stream.  If  we  should  announce  a  difterent 
conclusion  and  hold  that  it  was  floatable,  the 
right  of  respondent  to  make  such  use  of  It 
would  not  be  superior  to  appellant's  right  as 
a  riparian  owner  to  use  the  water  for  power 
purposes.  In  such  a  case  the  rights  would 
be  correlative,  and  each  must  use  bis  right 
with  due  legtLtA  to  the  existence  and  protec- 
tion of  the  other.  Mlddletcm  v.  Flat  River 
Boom  Co.t  27  Mich.  033 ;  Buchanan  t.  Orand 
River  Go.,  48  Mich.  364,  12  N.  W.  480 ;  White 
River  Log  ft  Boom  Co.  v.  Nelson,  45  Mich. 
578,  8  N.  W.  587»  900.  So  that  er^  under 
snch  a  holding  we  could  not  sustfdn  the  low- 
er oonrt  In  enjoinhig  the  aivellant  from  Its 
use  of  the  water. 

[I]  Stuck  river  is  not  meandered,  while 
White  river  Is  meandered  only  upon  the 
right  bank.  That  a  stream  Is  not  meandered 
does  not,  of  ItaeM^  establish  Its  character  as  a 
iMvlgable  or  nonnavlgable  stream.  It  woold 
Indicate  nothing  more  than  that,  in  the  opin- 
ion of  the  officers  ordering  or  making  the 
survey,  the  stream  was  not  navigable.  Grif- 
fith V.  Holman,  28  Wash.  347,  63  Pac.  238, 
54  L  B.  A.  178,  88  Am.  St  Rep.  821 ;  Lowaa- 


dale  T.  Grays  Harbor  Boom  Co.,  21  Wash. 
542,  68  Pac.  663. 

Respondent  contends  that  It  has  riinrlan 
rights  under  its  ownership  of  the  timber  on 
the  St  Paul  land  above  the  intake.  It  has, 
however,  no  ownership  in  those  lands,  bar- 
ing acquired  only  the  right  to  remove  the 
cedar  timber  therefrom.  Appellant's  use  of 
the  water  In  no  way  infringes  upon  any  ri* 
Parian  right  attaching  to  these  lands,  nor  in- 
terferes to  any  extent  with  the  flow  of  wa- 
ter to  which  the  land  Itself  is  entitled  by  rea- 
son of  its  riparian  situation.  Neither  does  It 
appear  to  us  that  respondent's  riparian  rlgbts 
below  the  tailrace  are  In  any  way  interfered 
with.  It  contends  that  aN>ellant,  as  an  up- 
per riparian  owner,  has  no  right  to  disturb 
the -flow  of  the  river  In  any  manner  so  as  to 
increase  or  dtmlnish  the  flow  at  any  particu- 
lar time,  dtlng  Cooley  on  Torts,  694;  that 
it  Is  an  unreasonable  detention  of  waters  to 
gather  it  Into  reservoirs  and  discharge  It  oc- 
casionally in  order  to  increase  tiie  natoral 
flow.  Referring  to  the  langoage  of  the  en- 
tire section  from  which  this  citation  is  taken, 
we  find  that,  while  it  sets  forth  the  general 
rule  that  each  riparian  owner  is  entitled  to 
the  steady  flow  of  the  stream  according  to 
its  natural  flow.  It  also  adds  that  to  apply 
this  mle  strictly  would  be  to  prednde  tlie 
brat  use  of  flowing  waters,  and  where  power 
is  desired  the  rule  must  yield  to  the  necessity 
of  gathering  the  wator  Into  reservotrs,  and 
that  such  use  Is  a  proper  and  lawful  ose 
when  made  in  good  faith  and  for  a  naeful 
purpM^  with  as  Uttte  Intotference  with  the 
rights  of  other  proprietors  as  is  reasonably 
practicable  under  the  drcmnstauoes,  and  titaat 
for  this  purpQM  It  is  not  unreasonable  nor 
unlawful  to' detain  snriAus  water  not  used 
in  the  wet  season  and  dls(diarge  It  in  pn^er 
quantities  in  the  dry  season.  We  have  before 
refwred  to  the  flnctnatlona  In  the  natmal 
flow  of  these  streams.  We  think  It  Is  estab- 
lished by  tills  record  that,  while  appellant 
was  feeing  Its  reservoir,  there  was  an  inters 
ference  with  the  flow  past  resptmdent's  ri- 
parian tends;  that  since  the  i^nt  has  been 
completed  the  flow  of  the  water  has  been 
equalized  below  the  tailrace,  and  no  intermp- 
tions  to  speak  of  have  occurred. 

[S]  Neither  do  we  think  It  Is  the  law  that 
there  can  be  no  diminution  whatever  to  the 
niUnrti  flow  of  the  stream  to  the  Um«e  own- 
er in  the  use  made  by  the  nppw  owncar.  Sodi 
a  rule  would  deny  the  upper  owner  any  val- 
uable nae  of  the  water.  Each  owner  la  ea- 
tttled  to  a  reastmable  use,  and  any  Intermp- 
tiim  in  the  flow  unavoidable  by  a  reasonable 
and  proper  use  Is  permissible.  McEvoy  t. 
Taylor,  66  Wash.  357,  105  Pac  851,  26  L.  R. 
A.  (N.  8.)  222;  Dumont  v.  Kellogg,  29  Mich. 
420,  18  Am.  Rep^  102;  Red  River  MUls  v. 
Wright,  30  Minn.  249.  IS  N.  W.  167.  44  Am. 
Rep.  194. 

[7,  •]  The  next  qnestlou  to  be  determined 
is  whetiier  the  Northern  Pacific  land  la  en- 
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titled  to  riparian  rights  as  against  appellant. 
At  tbe  time  appellant  acquired  its  rights  on 
the  river  this  40-acre  tract  did  not  abut  ui>on 
the  river.  The  rights  acquired  by  appellant 
indnded  all  riparian  rights  attaching  to  alt 
lands  abutting  the  river  on  either  bank,  be- 
tween Its  intake  and  tailrace.  Subsequently 
the  river  changed  its  course,  and  at  the  time 
of  the  trial  ran  across  one  end  of  tbe  40  for 
a  distance  of  abont  2S0  feet  Respondent 
contends  that  the  rule  applicable  to  gradual 
erosion  on  one  bank  and  gradual  accretion 
on  the  other  should  be  applied.  While  that 
rule  Is  well  established,  It  does  not  seem  to 
us  that  it  is  a  proper  one  whereby  to  meas- 
ure these  water  rights.  Appellant,  under 
the  doctrine  of  relation,  became  possessed  of 
ttie  right  to  the  use  of  the  water  In  this  riv- 
er In  January,  1908.  Its  rights  as  an  appro- 
priator  then  became  fixed  and  established, 
and  are  superior  to  the  rights  of  respondent 
as  the  owner  of  land  becoming  riparian  sub- 
sequent to  that  appropriation.  In  states  such 
as  ours,  where  no  notice  of  appropriation  is 
required  for  taking  water  for  power  purpos- 
es, the  right  relates  ba(±  to  the  first  sub- 
stantial act  of  the  apiffoprlator  for  the  ac- 
quisition of  tbe  right,  whether  that  act  be 
tbe  actual  commencement  of  construction 
work  or  other  necessary  work  incident  there- 
to, provided  always  that  reasonable  diligence 
is  exercised  in  finally  perfecting  the  appro- 
priation. Kinn^  on  Irrigation  and  Water 
filghta,  I  747,  where  this  rule  Is  announced 
and  the  supporting  cases  dted.  Respondent 
attadcs  the  dillgenoe  of  appellant  In  proceed- 
Ing  with  its  work;  but,  without  referring  to 
tbe  evidence  which  leads  ns  to  a  dUCerent 
condnslon,  we  tUnk  It  abundantly  appears 
that,  for  a  work  of  such  magnitude,  aK>el- 
lant  iiroceeded  with  all  proper  diligence,  and 
that  at  no  time  from  Its  first  adoption  of  Its 
plan  to  the  final  comidetlon  of  the  plant,  so 
far  as  tbls  record  discloses,  can  It  be  said 
there  Is  any  act,  or  tbe  lac^  ot  any  act,  on 
tbe  part  of  appellant  that  wonld  Indicate 
any  abandonment  or  desire  to  unnecessarily 
prolong  its  constructlcai  work.  We  therefore 
hold  tbat  appeUanf  s  rights  as  a  jirior  appro- 
prlator  are  superior  to  tbe  rights  obtained  by 
resipondait  by  reason  of  the  Northern  Fadflc 
land  becomlns  riparian.  Tbete  Is  no  ques- 
tion sobmltted  tUs  appeal  as  to  tbe  floata- 
bllity  of  these  rivers  during  annnally  recar> 
ring  fteshets.  In  fact.  It  Is  conceded  that, 
if  floatable  at  all,  tbey  are  only  so  during  the 
BQmmCT  montba,  and  that  dnrli^  tbe  winter 
months  or  other  times  when  tbe  streams  are 
subject  to  freshets  or  high  water  it  is  Im- 
practicable, tf  not  Impossibly  to  drive  sblngle 
bolts,  as  tha  curr^t  is  so  swift  the  bolts  wiU, 
to  nse  tbe  expression  of  one  witness,  "du(^" 
tbe  boom  and  pass  beyond  it. 

In  citing  other  cases  from  our  own  state 
we  should  have  referred  to  the  case  of  Kala- 
ma  Electric  Ugbt  ft  Power  Co.  v.  Kalama 


Driving  Co.,  48  Wash.  612,  94  Pac  469,  129 
Am.  St  Rep.  048,  22  L.  R.  A.  (N.  S.)  641, 
which,  as  here,  was  a  contest  between  a  pow- 
er company,  claiming  tbe  right  to  the  nse  of 
the  water  as  a  riparian  owner  and  prior  ap- 
proprietor,  and  a  driving  company,  claiming 
the  right  to  create  arilflclal  freshets  by 
means  of  ^lash  dams  upon  whl<A  to  drive 
logs  during  seasons  when  the  natural  flow  of 
the  stream  was  InsufHcIent  That  case  dif- 
fers from  this,  In  that  it  was  there  held  that, 
because  of  the  stream  being  floatable  at  times 
of  natural  recurring  freshets,  It  was  naviga- 
ble. The  driving  company  also  had  the  right 
to  construct  dams  and  gather  water  for  ar- 
tificial flows.  Tbe  rule  announced  was  that 
the  power  company,  as  a  riparian  owner  and 
prior  appropriator,  bad  tbe  superior  right  to 
water  for  power  purposes,  and  could  enjoin 
tbe  driving  company  from  retarding  the  flow 
of  the  stream  In  order  to  gather  the  water  In 
its  dams  for  ttie  purpose  of  creating  artificial 
splashes.  While  the  facts  are  not  parallel, 
the  principle  upon  which  the  decision  rested 
— the  superior  rights  of  the  riparian  owner 
and  prior  appropriator — ^Is  valuable  in  deter- 
mining the  rights  submitted  by  this  appeal. 

II]  Counsel  for  respondent,  In  his  argu- 
ment, called  att^tlon  to  the  fact  tbat  a 
numbor  of  streams  In  this  state,  smaller  than 
White  river,  have  been  held  floatable.  This 
may  be  true.  Tbe  floataUllty  of  rivers  and 
streams  Is,  however,  not  to  be  determined  by 
tbeUr  size,  bat  by  thdr  capacity  for  valuable 
public  use  In  their  natural  condition,  Irre- 
spectlTe  of  their  slse^  Tbe  right  to  the  use 
of  tbe  vaters  of  these  rivers  for  booming  and 
driving  purposes  Is  sought  by  respwdent 
principally,  If  not  entirely,  for  Its  own  nse  in 
brlngbig  shingle  bolts  to  Its  mill.  While  It 
has  tbe  power,  under  Its  InoorpOTatlon,  to  act 
In  such  capacity  for  the  public;  it  never  has 
dime  BO, .  but  has  confined  Its  operations  to 
drivli^  and  booming  sblnj^e  bolts  intended 
for  its  own  milt.  These  facts  are  worthy  of 
mention  only  in  suggesting  that,  in  so  far  as 
the  public  use  or  benefit  Is  afEttcted,  tbe  use 
of  tbe  water  of  these  rivers  as  desired  tiy 
appellant  serves  a  great  public  need,  while 
tbat  of  respondent  is,  in  effect,  for  its  own 
private  use. 

Tbe  Judgment  is  nversed  and  the  cause  re- 
manded, with  instructions  to  dismiss. 

MOUNT.  MAIN,  ELIJS,  and  FULLEB- 
TON,  JJ.,  concur. 

(72  Wasb.  UT) 

In  re  LEAST  ATOl  IN  CITY  OF  SEATTLE. 

(Supmoe  Court  of  Washington.    April  7, 

1918.) 

1.  MVNiaiPAI.  COBPOBATIONB  ({  311*>— PUB- 

I.IC  Ihpbovehentb  —  Pbezjionait  Obdi- 

K  AKCE8— AlCEN  DUENT. 

Luder  Item.  &  Bal.  Code,  i  7T69,  provid- 
ing that,  when  a  city  shall  desire  to  condemn  or 
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dainaj%  land,  it  iball  provide  therefor  by  ordi' 
nance,  and  that,  uolesi  Buch  ordinance  shall 
provide  that  the  improvement  shall  be  paid  for 
wholly  or  in  part  by  special  assesanient  upon 
property  beneuted,  compensation  therefor  shall 
be  made  from  the  general  funds  of  the  city, 
and  section  7790,  providing  that  it  shall  be  the 
duty  of  the  eminent  domain  commissioners  to 
esamine  the  locality  where  the  improvement  is 
proposed  to  be  made  and  the  property  which 
will  be  especially  benefited  thereby,  ana  to  es- 
timate what  proportion  of  the  total  cost  will 
be  of  benefit  to  the  public  and  what  proportion 
a  benefit  to  the  property  to  b«  benefited  and 
apportion  the  cost  aoeordingly,  but  tliat  tlie  ley- 
islative  body  of  the  city  may,  In  the  ordinance 
initiating  the  improvement,  establish  an  assess- 
ment district  which  shall  be  conclusive  on  the 
commissioners,  an  ordinance  Initiating  an  im- 
provement and  defining  the  assessment  district 
could  be  afterwards  amended  so  as  to  leave  the 
determination  of  the  property  benefited  by  the 
improvement  to  tiie  eminent  domain  commis- 
sion, since  ordinances  providing  for  public  im- 
prorements  may  be  amended  so  long  as  vested 
ri^ts  of  individuab  are  not  adversely  affected, 
and  tiie  only  vested  right  of  a  person  wbose 
property  is  assessed  for  the  improvement  is  the 
right  to  notice  of  the  assessment  and  to  an  op- 
portunity to  be  heard,  which  was  not  affected 
by  such  amendment 

[Ed.  Note. — ^For  other  cases,  see  Hunidpal 
Corporations,  Cent  Dig.  f|  823,  826 ;  Dec  Dig. 
f  311*] 

2.  Municipal  Cobpobationb  (3  32S*)— Ptm- 
uc  Impbovxuemis— Pbeliuirabt  Proceed- 
XHQS— BiOHTB  or  Pebsons  Asbessed. 

While  owners  of  property  liable  to  be  as- 
sessed for  a  contemplated  Improvement  may 
Iiave  a  natural  right  to  peaceably  assemble  and 
protest  against  the  improvement,  they  baVfe  no 
absolute  right  to  have  tiieir  protest  granted  or 
to  maintam  an  action  or  proceeding  in  the 
courts  if  the  protest  is  not  granted. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Go^rations.  Cent  Dig.  U  842-846 ;  Dec.  Dig. 

3.  EjONENT  DOIIAIN  (I  178*)— PaBTIBS— PUB- 
UC  lUPBOVEUENTS— PBGUMIKABT  PbOCUD- 
INOS— BlOBTS  OF  PeBSONS  ASSESSED. 

An  owner  of  property  liable  to  be  assessed 
for  a  public  improvement  has  no  legal  right  to 
appear  by  counsel  In  the  trial  of  the  condemna- 
tion cases  against  the  persons  whose  property 
will  be  taken  or  damaged  by  the  improvement; 
the  duty  of  conductinc  such  proceedings  de- 
volving npon  the  city. 

[Ed.  Note.— For  otiier  cases,  see  Eminent  De- 
main,  Cent  Dig.  U  479,  484^487;  Dec  Dig. 

s  17a*]  -  . 

4.  Municipal  OoAiraBATioNs  (i  811*)— Pub- 
lic Impbovbubntb  —  Pbeliuinabt  Obdi- 

NANCES— AlCENDUENT. 

Where  the  section  of  all  ordinance  Initiat- 
ing a  public  Improvement  which  provided  that 
the  cost  should  be  paid  by  special  assessment 
npon  an  assessment  district  therein  described 
was  thereafter  repealed,  thus  leaving  such  cost 
to  be  paid  by  the  city,  an  ordinance  amending 
such  section  by  making  it  provide  for  the  pay- 
ment of  the  cost  by  special  assessment  upon 
property  specially  benefited  was  not  invalid  on 
the  ground  that  there  was  no  section  on  which 
the  amendment  conld  operate  owing  to  the  pre- 
vious repeal  of  that  section,  since  the  ordinance 
could  be  amended  by  adding  an  additioDal  sec- 
tion, which  was  all  that  the  amendment  did  In 
effect 

[Ed.  Note. — For  other  cases,  see  Munli^pal 
CfgwratEons,  Cent  Dig.  H  828,  825;  Dec  Dig. 


Department  2.  Api>eBl  from  Superior  Court, 
King  County;   Kenneth  Macklntwh,  Judge; 

Proceeding  by  the  City  of  Seattle  to  con- 
demn private  luroperty  for  the  laying  off. 
opailng,  widening,  extending,  and  establleb- 
Ing  of  Leary  av^jue  In  the  city  of  Seattle, 
and  changing  and  establishing  of  the  grades, 
and  grading  and  regrading  thereof,  aa  pro- 
vided for  and  specified  in  Ordinance  No. 
21303  of  said  dty,  approved  July  2,  1909. 
From  an  order  setting  aside  an  assesBment 
of  benefits  and  directing  a  new  assessment, 
the  city  appeals,  and  from  a  part  thereof 
certain  property  owners  file  cross-appeal. 
Reversed  and  remanded,  with  InatructloDs. 

James  E.  Bradford.  C  B.  White,  and  M.  S. 
Good,  all  of  Seattle,  for  appellant  FarrelL 
Kane  &  Strattou,  Kerr  &  McGord,  and  T.  F. 
Bevlngton,  all  of  Seattle,  for  respondenta. 

FULLGKTON,  J.  In  June.  1909,  the  city 
council  of  the  city  of  Seattle,  Ordloance 
No.  21303  duly  enacted  and  approved,  pro- 
vided for  the  establishment  of  a  pnUic  street 
and  highway  to  be  known  as  Leary  avCTne. 
The  blghway  as  laid  out  began  in  the  north- 
erly part  of  the  dty  and  extended  In  a 
southeasterly  direction  to  a  connection  with 
certain  other  principal  highways  theretofore 
established  by  the  city;  the  purpose  of  the 
highway  being  to  furnish  the  resldeota  of 
the  part  of  the  city  through  which  It  exteoded 
a  moire  direct  route  on  better  grades  to  and 
from  the  business  center  of  the  tUy  than  the 
existing  streets  afforded  them.  Tbe  prdl- 
nance  prescribed  the  width  of  the  iffopoaed 
street,  and  estaUlshed  the  grades  thereon. 
As  laid  out  the  street  tended  In  part  along 
and  ftcroBS  ezlsUng  streets  and  ht^wayv, 
some  of  which  were  required  to  be  ^dmed 
and  the  established  grades  thereon  to  be 
changed  to  make  tbem  conform  to  the  re- 
quirements of  the  new  street,  and  extesided 
in  part  across  lands  in  private  ownwshlp 
which  bad  0ieretoft)re  beat  laid  out  and  idat- 
ted  Into  lots  and  blodcs.  The  ordinance  also 
directed  that  condemnation  proeeedbucs  be 
1)egnn  to  acquire  the  necessaiy  rli^t  of  way, 
and  to  ascertain  the  amount  of  damages  the 
ctmstmctlon  of  the  highway  would  entail 
upon  holders  of  inoperty  taken  and  damaged 
by  its  oonstmctlon.  Proceedings  for  that 
purpose  were  thereafter  begun  aud  iffosecot- 
ed  to  a  conduslon  by  the  corporation  counsel, 
termlnatiiig  In  judgmmb  in  fsTor  of  sncli 
property  hold^  totaling  $3S1,000;  the  Judg- 
ments being  entered  on  January  17, 1911. 

Section  S  of  tile  ordinance  xsnrlded:  *That 
the  Improvement  provided  fior  in  this  o^- 
nauce  be  paid  for  hy  special  assessment  upon 
property  specially  benefited,  induded  in  the 
following  desertbed  district:  [Describing  It] 
Any  part  of  the  costs  of  said  improvement 
that  is  not  finally  assessed  against  the  prop- 
erty included  in  the  above  described  district 
shall  be  paid  from  the  general  fond  of  the 
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clt7  Of  Seattle*  On  rebmary  10,  1911,  tlie 
city  Gonncn  pawed  Ordinance  Now  28460,  re- 
pealing section  5  above  qaoted.  On  April  0* 
1911,  It  paaeed  Ordinance  No.  26898,  repeal- 
ing Ordinance  No.  26400,  the  repealing  ord^ 
nance.  On  Hay  22,  1911,  it  passed  an  ordi- 
nance amending  section  5  of  tbe  original  or- 
dinance (Na  219)6)  hy  making  the  same  read 
as  ftfllows:  "Sec.  6.  That  tiie  Improvement 
provided  for  in  this  ordinance  be  pBld  for  l7 
special  assesBment  npon  property  spedally 
ben^ted  in  the  manner  provided  by  law. 
Any  ^rt  of  tbe  costs  of  said  Improvement 
tbat  is  not  finally  assessed  against  tbe  prop- 
erty  specially  benefited  shall  be  paid  from 
tbe  general  fund  of  the  city  of  Seattle." 
Snbsequent  to  the  passage  of  these  ordi- 
nances, the  city  caused  to  be  filed  In  the  con- 
demnation proceedings  Its  supplemraitary  pe- 
tition, praying  the  court  that  an  assessment 
be  made  for  the  purpose  of  raising  the 
amonnt  necessary  to  pay  the  compensation 
and  damages  awarded  in  that  proceeding; 
praying,  further,  tbat  the  matter  be  referred 
to  tbe  eminent  domain  commiflslon  of  the 
city  of  Seattle  with  instructions  to  make 
such  assessment  "In  the  manner  provided  by 
law."  The  court  granted  the  petition,  and 
thereafter  the  commission  made  an  assess- 
ment upon  the  property  they  deemed  to  be 
specially  benefited  by  the  proposed  improve- 
ment  and  returned  their  assessment  into 
court  in  tbe  form  of  an  assessment  roll.  In 
making  tbe  assessment  the  commission  found 
a  much  greater  area  of  territory  to  be  spe- 
cially benefited  by  the  improvement  than  that 
which  was  Included  in  tbe  district  described 
in  section  B  of  the  initiatory  ordinance  {No. 
21303),  and  assessed  a  con^deraide  portion 
of  tbe  sum  of  mctn^  necessary  to  be  raised 
oa  property  lying  ontaide  the  bonndaries 
of  Bocb  district 

On  the  return  of  tbe  roll  a  time  was  flxed 
for  a  hearing  thereon,  at  which  a  number  of 
pmoan  whose  properly  was  affected  by  tbe 
asaessment  appeared  and  protested  against 
the  same,  some  tt  whom  owned  property  out- 
side of  the  district  deacribed  In  tbe  Initiatory 
ordinance,  and  some  of  whom  owned  proper- 
ty within  swdi  district  After  a  hearing  on 
the  protests,  tbe  court  sustained  the  same 
as  to  all  persons  owning  iftoperty  lying  out- 
side of  tke  district  described  in  the  initia- 
tory ordinance,  and  overruled  It  as  to  those 
owning  property  inside  of  such  district, 
setting  the  assesnnent  made  by  the  commis- 
sion aside,  and  directing  that  a  new  assess- 
ment be  made  in  which  the  whole  of  the 
amount  awarded  tn  the  condemnation  pro- 
ceeding, after  deducting  therefrom  such  pro- 
portion, if  any,  tbat  the  commission  should 
find  to  be  a  benefit  to  tbe  city  generally, 
be  assessed  upon  the  district  described  to 
the  initiatory  ordinance.  The  city  appeals 
from  the  whole  of  the  order,  and  the  proper^ 
ty  owners  Inside  at  tbe  orlglDal  district 


peal  ii(m  that  part  of  the  order  directing  a 
further  assessment  to  be  made. 

[1]  Tbe  statutes  aindlcaUe  to  the  questions 
suggested  by  tbe  appeals  axe  found  In  Bern, 
ft  BaL  Code  at  sections  7709,  7786,  and  7790. 
Vese  eectlfms  read  In  part  as  follows: 

"Sec.  7760.  When  the  corporate  authorities 
<tf  any  such  city  shall  desire  to  condemn  land 
or  otber  pn^erty,  or  damage  the  aam^  for 
any  purpose  antborlsed  by  this  act  sndi  city 
shall  provide  therefor  by  ordinance,  and 
unless  such  ordinance  shall  provide  that  such 
Improvement  shall  be  paid  for  wholly  or  In 
part  by  special  assessment  upon  property 
benefited,  compensation  thereft>r  shall  be 
made  from  any  general  fonds  of  such  dty 
applicable  thereto.  If  such  ordinance  shall 
provide  tbat  such  Improvem^t  shall  be  paid 
for  wholly  or  in  part  by  special  assessment 
upon  property  benefited,  the  proceedings  for 
the  making  of  such  special  assessment  shall 
be  as  hereinafter  prescribed.  In  this  act" 

"Sea  7785.  Wben  the  ordinance  under 
which  said  Improvement  is  ordered  to  be 
made  shall  not  provide  tbat  such  improve- 
ment shall  be  made  wholly  by  special  assess- 
ment up<m  property  benefited,  the  whole 
amount  of  such  damage  and  costs,  or  such 
part  thereof  as  shall  not  be  assessed  upon 
property  benefited  shall  be  paid  from  the 
general  fund  of  such  city  or  town,  and  If 
sufficient  funds  therefor  are  not  already 
provided,  such  city  or  town  shall  levy  and 
collect  a  sufficient  sum  therefor  as  part  of 
the  general  taxes  of  such  city  or  town,  or 
may  contract  Indebtedness  by  the  Issuance 
of  bonds  or  warrants  therefor  as  In  other 
cases  of  internal  improvements." 

"Sec.  7790.  It  shall  be  the  duty  of  such 
commissioners  to  examine  the  locality  where 
the  Improvenaent  Is  proposed  to  be  made  and 
the  proper^  .which  will  be  especially  bene- 
fited thweby,  and  to  estimate  what  propor- 
tion, it  any,  of  the  total  cost  of  suCh  Im- 
provement will  be  of  btti^t  tp  the  public, 
and  wluit  proportion  thereof  will  be  a  bene- 
fit to  the  property  to  be  benefited,  and  ap- 
portion the  same  between  the  dty  and  such 
property,  so  fliat  eadi  diall  bear  Its  relative 
equitable  proportion,  and  having  found  nlA 
amounts,  to  ai^rtlon  and  assess  the  amount 
BO  found  to  be  a  benefit  to,  the  property  npon 
th»  several  lots,  blocks,  tracts  and  parcels 
of  land,  or  other  property  in  the  proportion 
In  whldi  tbey  will  be  sevwally  benefited  by 
such  Improvement:  Provided,  tbat  tbe  leg- 
islative body  of  tbe  dty  may  in  the  ordi- 
nance initiating  any  such  Improvement  es- 
tablish an  assessment  district  and  said  dis- 
trict when  so  established  shall  be  deemed  to 
Include  all  the  lands  or  other  property  es- 
pecially benefited  by  the  proposed  improve- 
ment, and  tbe  limits  of  said  district  when 
so  fixed  shall  be  binding  and  conclusive  on 
tbe  said  commissioners:  And  provided  fur- 
ther, diat  no  poverty  diaU  be  asssssed  a 
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greater  amonnt  than  It  will  be  actually  bene- 
fited." 

It  seems  to  hare  been  the  opinion  of  the 
court  below,  and  It  is  contended  by  the  re- 
spondents In  this  court,  that  a  municipality 
desiring  to  establish  and  Improve  a  street 
must  in  the  ordinance  Initiating  the  proceed- 
ings determine  the  manner  in  which  It  will 
provide  the  fund  necessary  to  meet  the  cost 
and  expense  of  the  same;,  and,  If  It  de- 
termines in  such  ordinance  that  the  whole 
or  some  part  of  such  fund  shall  t>e  raised 
by  special  assessment  upon  property  bene- 
fited, it  must  provide  in  such  ordinance 
whether  It  will  leave  the  determination  of 
the  district  to  be  assessed  to  the  eminent  do- 
main commission  provided  by  law  to  make 
the  assessment  or  fix  such  district  in  the 
ordinance  itself,  and  when  It  does  so  provide 
no  subsequent  changes  therein  can  be  made 
which  win  affect  the  property  interests  of 
the  individual.  In  support  of  these  conten- 
tlona  it  Is  argued  in  the  briefs  that  a  prop- 
erty holder  whose  property  Is  proposed  to  be 
assessed  has  an  absolute  right  to  appear  be- 
fore tbe  body  having  aattaori^  to  initiate 
the  improvement  and  protest  against  the 
same;  and  to  appear  by  counsel  In  the  con- 
demnation proceedings  and  be  heard  as  to 
ttie  justness  of  the  claims  of  persons  whose 
property  is  taken  or  damaged  by  the  con- 
struction of  the  Improvement,  and  "especial- 
ly to  object  to  and  resist  the  entry  of  any 
agreed  verdicts,  which"  are  commonly  enter- 
ed In  such  causes. 

We  have  not,  however,  been  able  to  agree 
with  the  ruling  of  the  trial  court  or  with  the 
contentions  of  the  respondents.  It  Is  con- 
ceded by  all  authority  that  ordinances  pro- 
viding for  public  Improvements  may  be 
amended  so  long  as  vested  rights  of  Indlvld- 
nais  are  not  adversely  afTected  thereby.  This 
rule  is  self-evident,  and  follows  from  the 
very  power  the  dty  has  to  enact  ordinances. 
If  therefore  there  were  no  vested  rights  af- 
fected by  the  amendment  In  this  Instance, 
and  the  amendment  Is  suffldent  In  Itself, 
there  can  be  no  valid  objection  to  the  amend- 
ment The  question  then  is,  did  the  amend- 
ment affect  a  vested  rt^tt  It  seems  to  ns 
that  it  cannot  be  so  held  because  of  either 
of  the  reasons  suggeeted  tJw  respondents 
which  we  have  mentioned. 

[1]  While  property  owners  whose  prop- 
exts  Is  liable  to  be  assessed  tor  a  contem- 
plated Improvement  may  hAve  a  natural  ri^t 
to  peaceably  a»emble  and  protest  against 
making  the  improvement,  th^  have  no  ab- 
solute rl^t  to  have  thdr  protest  granted, 
or  absolute  right  to  maintain  an  action  or 
proceeding  in  the  courts  based  on  ttie  right 
if  their  protest  Is  not  granted.  Rights  of 
this  character  most  be  Insed  upon  some  posi- 
tlve  law  or  statute  especial^  conferring  the 
right  as  It  does  not  eztet  as  part  of  the  In- 
herent law  of  the  land.  That  there  is  no 
sndi  law  or  statute  la  conceded;  hence,  It 


mast  follow  we  think  that  no  vested  right 
is  denied  by  the  failure  to  give  property 
holders  whose  property  la  liable  to  be  a»- 
sessed  to  pay  the  cost  of  a  contemplated  im- 
provement an  opportunity  to  protest  against 
such  Improvement 

[3]  Nor  does  a  property  holder  whose  prop- 
erty Is  liable  to  be  assessed  for  a  public  Im- 
provement have  a  legal  right  to  appe&r  by 
counsel  in  the  trial  of  the  condemnation 
cases  against  the  persons  whose  property 
will  be  taken  and  damaged  by  the  making 
of  the  improvement  The  duty  of  condnct- 
Ing  these  proceedings  is  devolved  by  statute 
upon  the  city,  and  fdnce  It  has  the  responsi- 
bility of  properly  conducting  the  proceedings 
it  must  follow  that  It  and  It  alone  has  the 
lawful  right  to  appear  In  such  proceedings, 
or  to  be  represented  therein  by  couns^ 

Nor  do  we  perceive  any  valid  reason  which 
supports  the  contention.  The  dty  must,  of 
course,  initiate  and  carry  on  a  public  Im- 
provement In  the  manner  prescribed  by  the 
laws  governing  the  procedure,  and  It  is  an 
admittedly  essential  element  of  a  valid  ae- 
sessment  that  the  owners  of  property  on 
which  an  assessment  Is  proposed  to  be  lev- 
led  have  notice  of  the  assessment  and  an 
opportunity  to  be  heard  as  to  Its  vaUdlty 
and  amount  before  It  becomes  a  fixed  charge 
upon  their  lands.  But  these  mark  the  extent 
of  thdr  absolute  rights,  and,  since  there  is 
no  statute  or  charter  provision  of  the  dty 
forbidding  the  amendments  of  ordinances  In 
the  particular  here  attempted,  It  cannot  be 
claimed,  of  course,  that  the  amendment  is  In 
violation  of  ttie  positive  law  governing  the 
procedure;  and,  since  the  amendment  pre- 
ceded the  assessment  and  the  notice  to  the 
property  holders,  It  is  equally  plain  that  they 
are  predsely  in  the  same  situation  that  they 
would  have  been  In  had  the  district  de- 
scribed in  the  initiatory  ordinance  hudud- 
ed  all  of  the  lands  that  are  Induded  in  the 
roll  returned  by  the  board  of  emlnait  do- 
main commission.  They  can  make  every  ob- 
jection against  the  assessment  roll  now  they 
could  have  then  made,  and  this  being  so, 
it  Is  manifest  we  think  tbat  no  vested  rig^t 
of  the  property  holder  has  beoi  invaded  by 
the  amendment  of  the  ordinance. 

TtM  prindpol  cases  dted  as  Bastatnlng  the 
respondents'  contention  are  Spokane 
Browne.  8  Wash.  317,  80  Pae.  26,  candnnati 
V.  Seasongood,  46  Ohio  St  296,  21  N.  B.  630; 
and  Houst(Uk  r.  HcKenna,  22  Gal.  66a  The 
case  fhnn  this  court  anoonnces  the  mle  that 
the  dty  conld  not  change  its  method  of  as- 
sessment ftom  a  "pia^  aeoording  to  Talnatiou 
to  ttie  later  one  of  per  Sxmt  toot"  if  sacb 
change  In  method  caused  the  particular  prop- 
erty holder  to  pay  a  greater  sum  than  he 
would  have  been  called  on  to  pay  vnOer  the 
valuation  scheme,  but  ttiat .  "otherwise  they 
have  no  right  to  complain."  The  case  from 
Ohio  seems  to  be  rested  on  the  prlndple  that 
the  dty  was  required  by  the  law  governing 
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the  procedure  to  deterralne  In  the  initiatory 
ordlnauce  onder  which  of  three  several  meth- 
ods of  making  the  assessment  It  would  par- 
sue,  and  that  it  was  not  permissible  to  there- 
after change  the  procedure.  The  casae  from 
CallfoTDia  was  rested  on  an  entirely  dlCFer-- 
ent  principle,  namely,  the  inTiolabllity  of  con- 
tracts. It  has  not  seemed  to  us  that  either  of 
these  cases  announce  a  rale  contrary  to  the 
rule  necessary  to  be  followed  in  order  to  up- 
hold the  assessment  before  ns,  althougb  the 
reasoning  on  wlilch  the  Ohio  case  Is  rested 
may  seeiu  to  be  so  contrary.  But  that  this 
court  did  not  intend  in  the  case  of  Spokane 
V.  Browne,  supra,  to  hold  that  the  property 
bolder  whose  property  Is  liable  to  be  assess- 
ed had  a  vested  interest  in  the  proceedings 
initiating  a  public  improvement  Is  evidenced 
by  the  later  cases  of  Frederick  v.  Seattle,  13 
Wash.  428,  43  Pac.  304,  and  Cllne  v.  Seattle, 
13  Wash.  444,  43  Pac.  367,  and  the  cases  fol- 
lowing those  decisions.  In  the  first  of  these 
cases  we  sustained  the  constitutionality  of 
the  statute  of  1803  (Latvs  1803,  c  06,  which 
provided  for  a  reassessment  for  local '  Im- 
prorements  where  for  any  cause  the  original 
assessment  Is  annnlled,  set  aside,  or  declared 
Void  by  the  judgment  of  a  court,  saying  in 
the  course  of  the  opinion  tliat  It  was  within 
the  power  of  the  Legislature  to  provide  "for 
a  reassessment  in  all  cases  where  the  assess- 
ment bad  been  held  to  be  void  whether  for 
irregnlarltles  or  for  want  of  prerequisites 
which  went  to  the  jurisdiction  of  the  coun- 
cil to  levy  the  assessment  and  to  order  the 
work  done.**  In  the  second  case  we  reaffirm- 
ed the  first  decision,  and  held,  further,  that 
the  reasses^ent  could  be  made  on  proper- 
ty benefited,  although  not  Included  in  the 
original  district  attempted  to  be  assesaed. 
This  latter  principle  was  again  affirmed  In 
B«llingham  Bay  Improvement  Company  v. 
New  Whatcom,  20  Wash.  231,  55  Pac.  630. 
The  rule  announced  In  these  cases  Is  clearly 
contrary  to  the  idea  that  the  property  owner 
has  a  vested  inters  in  the  proceedings  In- 
itiating a  public  Improvement,  or  with  the 
idea  that  an  assessment  district  once  estab- 
lished cannot  be  changed  no  matter  how  er- 
roneous or  Inequitable  It  may  be;  for  surely, 
If  It  Is  within  the  power  of  the  L^slature 
to  call  upon  property  benefited  by  a  public 
improvement  to  pay  the  costs  of  making  the 
same  by  a  proceeding  Initiated  after  the  im- 
provement has  been  completed  under  an  en- 
tirely invalid  proceeding,  it  cannot  be  that 
vested  rights  are  conferred  upon  the  owners 
of  the  property  assessed  by  the  proceedings 
InltiatiDg  the  Improvement 

Other  cases  cited  from  this  court  and  quot- 
ed trom  at  length  as  sustaining  the  Judg- 
ment of  the  trial  court  are  Buckley  v.  Ta- 
coma,  9  Wash.  87  Paa  441,  Lewis  v. 
Seattle,  28  Wash.  639,  69  Pac;  893,  and  State 
ex  rel.  Baiter,  etc.,  Par.  Go.  v.  Seattleii  42 
WadL  879,  8S  Pae.  11.  Bnt  without  revlew- 
ii^  Oiem  at  lencfli  we  think  they  contain 


nothing  that  militates  against  the  rule  we 
here  announce.  All  that  they  contain  perti- 
nent to  the  case  In  hand  is  that  a  city  In 
making  a  street  improvement,  If  it  is  to 
charge  the  cost  to  the  property  benefited, 
must  substantially  comply  with  the  provi- 
sions of  the  law  empowering  It  to  make  the 
Improvement — a  principle  to  which  we  may 
subscribe  we  think  without  holding  invalid 
the  proceedings  followed  by  the  city  In  the 
present  Instance. 

[4]  It  is  further  urged  that  there  was  no 
valid  amendment  of  the  statute,  and  hence 
any  assessment  attempted  to  be  made  there- 
under is  invalid.  The  predse  contention 
In  this,  the  first  repealing  ordinance,  which 
repealed  section  5  of  the  Initiatory  ordinance, 
eliminated  therefrom  the  section  providing 
that  the  improvement  Ediould  be  paid  for  by 
special  assessment  on  property  benefited, 
which  by  the  provision  of  the  statute  abov^ 
quoted  relegated  the  cost  to  the  general  fund 
of  the  city;  that  the  second  repealing  ordi- 
nance, which  repealed  the  first  repealing  or- 
dinance, did  not  have  the  effect  of  reviving 
section  5  of  the  initiatory  ordinance,  bo  that 
the  ordinance  then  stood  as  If  originally  en- 
acted without  section  6;  and  that  in  conse- 
quence the  last  ordinance,  which  purported) 
to  amend  section  5  of  the  initiatory  ordi- 
nance, was  invalid  for  the  reason  that  the;re 
was  no  section  6  In  the  initiatory  ordinance 
upon  which  the  amendment  could  operate^ 
But  we  have  not  been  able  to  agree  with  the 
contention.  An  ordinance  can  be  amended 
by  adding  thereto  an  additional  section  as 
well  as  by  amending  an  existing  one,  and 
we  think  that  this  la  what  the  amendment 
here  questioned  does  in  effect  The  refer- 
ences to  the  ordinance  amended  are  merely 
for  the  purposes  of  identification;  and,  It 
these  refermces  taken  as  a  whole  make  clear 
the  purposes  of  the  amendment,  it  is  suffi- 
cient, even  tibongh  In  part  they  may  be  Inac- 
curate or  even  misleading.  There  is  no  dift 
Acuity  on  this  score  with  the  present  amendr 
ment  It  sets  forth  the  title  of  the  original 
ordinance,  and  recites  that  section  5  thereof 
is  amended  to  read  in  a  particular  manner. 
And  notwithstanding  we  find  on  examining 
prior  ordinances  that  the  section  S  whldi  is 
purported  to  be  am«ided  has  been  repealed 
we  know  that  the  purpose  of  the  lawmaking 
body  was  to  make  this  particular  amend- 
ment a  part  of  the  original  ordinance.  There 
beSs^  no  doubt  as  to  its  purpose,  the  courts 
are  obligated  to  give  It  effect  It  has  been 
freqnentiy  htid  that  a  statute  unconstitu- 
tional because  containing  objectionable  pror 
visions  in  a  particular  section  may  be  made 
constitutional  by  an  amendment  removing 
the  objectlonal  provlslonSL  State  ex  rel.  v. 
Cincinnati,  S2  Ohio  St  419,  40  N.  B.  508,  27 
L.  B.  A.  737:  Allison  t.  Corker,  67  N.  J. 
Law,  S96.52AtL362.60L.R.A.664;  Ferry 
V.  Campbell,  110  Iowa,  290,  81  N.  W.  604,  60 
L.  B.  A.  92;  Lynch  r.  Uuzphy,  119  Ho.  163, 
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24  S.  W.  774.  These  cases  are  analogous 
to  the  case  at  bar.  An  nnconstituttonal  sec- 
tion in  an  act  fs  as  much  lUTalld  as  Is  a  sec- 
tion that  has  been  formally  repealed,  and,  if 
the  one  may  be  amended.  It  Is  difficult  to 
conceive  a  reason  that  would  deny  the  right 
to  amendment  to  the  other.  We  think,  there- 
fore, that  the  amendment  Ib  valid,  and  that 
the  provisions  of  the  ordinance  as  amended 
must  be  pursued  in  making  the  assessment 
to  meet  the  cost§  of  the  improvement. 

We  Lave  not  noticed  specially  the  conten- 
tions of  the  appellants  other  than  the  dty. 
Their  objections  are  determined,  however, 
by  what  is  said  concerning  the  amendment 
to  the  initiatory  ordinance,  and  require  do 
further  consideration. 

The  judgment  appealed  from  is  reversed 
and  the  cause  remanded,  with  instructions  to 
reinstate  the  roll  returned  by  the  eminent 
domain  cotaunlsdon  and  proceed  with  a  hear- 
ing thereon,  after  notice,  In  Uie  manner  re- 
quired by  law. 

CROW,  O.  J.,  and  MAIN,  SLLI3,  and 
HORBIS,  JJ.t  concur. 


m  Waah.  US) 

WOLPBRS  T.  CITY  OF  SPOKANE. 

(Supreme  Court  of  Washington.    AprQ  4, 
1913.) 

1.  HAStEB  ANn  Sebtaht  (|  278*)— Action  fob 

iNJURtEB—SumCIBNGT  OT  EnDBHOK— NSO- 

Evidence  in  a  servant's  action  for  injuries 
from  the  falling  of  a  temporary  arch  on  which 
be  was  worlting,  in  which  defendant  claimed 
that  its  fall  was  due  to  an  unusual  and  violent 
windstorm  which  ordinan  prudence  could  not 
bave  guarded  agaloat.  heii  to  sustain  a  verdict 
for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  H  964,  956-958,  900-969, 
971,  972,  977;  Dec.  Dig.  1  278.*J 

2.  Trial  ({  139*)— Qukotioh  foe  Jury. 

The  test  of  whether  a  question  is  for  the 
jury  or  for  the  court,  as  a  matter  of  law,  is 
whether  the  minds  of  reasonable  men  would 
differ  thereon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dg.^^§J  332,  333,  338-341,  365;   Dec  Dig.  { 

3.  Masteb  Ann  Sebvant  (|  ^•)— Masteb'h 
LiABitiTT — Assumption  of  Risk  — Risks 
Outside  of  Wobk. 

A  servant  engaged  upon  the  construction 
of  a  temporary  bridge  arch,  requiring  engineer^ 
ing  oversight,  did  not  assume  the  risk  of  the 
fusing  of  the  arch  from  a  high  wind,  as  distin- 
qnlshed  from  the  risks  incidental  to  tiia  work 
itself. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  547-649;  Dec.  Dig.  1 
206.*] 

4.  New  Tbiai.  (|  29*)— CoNOncr  of  Oounsel 
— Repbe8et»tative  of  Pabties. 

PiainthTB  claim  for  personal  injuries,  while 
in  the  employment  of  defendant  dty,  was  re- 
jected by  the  dty  nnder  the  advice  of  Its  cor- 
poration counsel,  and  on  a  second  trial  the  for- 
mer corporation  counsel  appeared  as  coun- 
sd  for  the  plaintiff,  explaining  that  he  had  had 
noting  to  do  with  the  case  in  behalf  of  the 


dty-  Held,  after  verdict  for  the  plaintiff,  that, 
in  view  of  the  explanation  and  the  tact  that 
the  case  bed  been  twice  tried  and  twice  amteal- 
ed,  the  conduct  of  counsel  aeemingly  violative 
of  professional  ethics  was  not  ground  entitling 
the  dty  to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  fS  43,  44;  Dec.  Dig.  S  29.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  William  A.  Hnneke, 
Judge. 

Action  by  Joseph  F.  Wolpers  against  the 
City  of  Spokane.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

See,  also,  66  Wash.  633,  120  Pae.  118. 

Cannon,  Ferris  ft  Swan  and  Walter  A. 
White,  all  of  Spokane  for  appellant  Kocbe 
&  Onatlne  and  Morrill,  Ctaeet^  &  Skose,  all 
of  Spokane,  for  respondent 

CHADWIOE.  J.  [1,  2}  Plaintifr  was  a  car- 
penter in  the  employ  of  the  defendant  city. 
He  was  working  upon  a  false  arch  which  the 
dty  was  erecting  for  the  purpose  of  con- 
structing a  permanent  concrete  bridge  across 
the  Spokane  river.  The  arch  fell,  throwing 
plaintiff  upon  the  rocks  below.  He  was  so 
Injured  that  a  jury  returned  a  verdict 
against  the  defendant  In  the  sum  of  $5,000. 
The  false  arch  was  a  temporary  wooden 
structure,  and,  as  we  are  Infoiiued,  was  built 
to  sustain  the  longest  span  of  concrete  con- 
struction in  the  world.  It  was  guyed  \>y 
lines,  probably  ten  on  the  upstream  side  and 
ten  on  the  downstream  side  of  the  bridge. 
The  arch  had  received  some  support  from 
an  old  ateel  bridge,  which  was  built  in  the 
same  place.  In  the  progress  of  the  work, 
this  was  cut  in  the  center,  and  It  Is  doubt- 
ful whether  it  supported  the  arch  In  any 
degree  at  the  time  it  felL 

The  flrst  question  presented  is  the  suffi- 
ciency of  the  evidence  to  sustain  the  ver- 
dict It  Is  the  contention  of  the  city  that 
It  was  not  guilty  of  any  negligence,  and 
ttuit  respondent  assumed  the  risk  of  his  em- 
ployment, saying:  "The  testimony  shows 
conclusively  that  the  methods  adopted  and 
ttie  precautions  taken  by  the  appellant  in 
the  performance  of  the  work  In  which  It 
was  engaged  were  ample  and  sufficient  under 
ordinary  circumstances  and  conditions,  and 
that  the  falling  of  the  temporary  arch  was 
due  to  an  unusual  and  violent  wiudstorm 
wliich  ordinary  prudence  aud  foresight  could 
not  tiave  anticipated  or  guarded  against" 
We  cannot  agree  that  the  testimony  is  con- 
clusive upon  tills  point  It  Is  true  that  cer- 
tain n-itnesses  said  that  in  their  judgment 
the  arch  was  sufflclentty  guyed  to  stand  the 
strain  of  an  ordinary  wind;  but  there  is 
testimony  tending  to  show  that  the  placing 
of  the  arch  had  not  progressed  satisfactorily, 
and  had  caused  some  dissensions  and  dis'- 
cussions  between  the  engineers  and  work- 
men. Some  say  it  "buckled"  or  "listed."  It 
"leaned"  upstream  to  an  extent  variously 
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estimated  from  9  to  18  inches,  necesdtatlng 
the  loosening  of  the  guy  wires  on  the  up- 
stream Hide  80  that  the  others  might  be 
tightened.  The  weather  observer  testified 
that  winds  having  a  velocity  of  from  30  to 
52  miles  an  hour  had  occurred  during  the 
past  30  jemn.  The  jury  was  warranted  In 
finding  that  the  wind  was  not  unusual  or 
n^^reeedented.  The  arch  stood  high  above 
tlie  stream  and  was  so  constructed  as  to 
make  an  efficient  barrier  to  the  wind.  We 
think  that  the  case  <UeerIy  called  for  the  In- 
tervention of  a  jury.  Whether  the  arch 
was  constructed  and  braced  so  as  to  stand 
under  ordinary  conditions  may  excite  a  dif- 
ference In  the  minds  of  reasonable  men,  and 
this  Is  the  supreme  test  when  a  court  Is  call- 
ed upon  to  pass  upon  these  questions  as  mat- 
ters of  law. 

[3}  Nor  do  we  think  plaintiff  assumed  the 
risk  because  of  Uie  changing  character  of 
the  work.  Men  are  called  npon  to  meet  the 
hazards  of  construction ;  but,  In  all  work  re- 
quiring engineering  ororalght,  th^  are  sure- 
ly not  to  be  charged  under  that  line  of  cases 
luddlng  that  a  workman  is  bound  to  know 
and  assume  the  risks  of  such  changes  as 
the  necessities  of  construction  require.  In 
those  cases  the  proximate  cause  is  found  in 
some  change  or  develt^nnent  Incident  to  the 
plan  of  construction,  while  ben  the  deetmc- 
tlT6  agency  was  a  tfalng  apart  which  the 
workman  could  not  guard  against  or  avoid 
bj  any  exercise  of  care.  He  had  a  right  to 
proceed  with  his  work  In  confidence  that  the 
master  had  guarded  against  such  dangers  as 
might  arise  from  outside  causes,  as  distin- 
guished from  those  incidental  to  the  work 
UaetL  Bngelklhg  t.  Spokane,  G9  Wash.  446, 
110  Pac  2S,  29  L.  B.  A.  (N.  S.)  481.  Our 
Indgment  Is  that  there  was  evidence  to  sus- 
tain the  Terdlct,  and  that  plaintiff  should 
not  he  held  to  have  assumed  the  risk. 

[4]  ^s  case  was  before  this  court  and 
re^rted  In  06  Wash,  at  page  633,  120  Pac. 
at  page  113.  At  that  time  Mr.  A.  M.  Craven 
was  corporation  counsel  Prior  to  Mr.  Cra- 
ven's incumbency,  and  at  the  time  <^  the  ac- 
cident, one  of  the  present  attorneys  for  the 
plaintiff  was  corporation  counsel  of  the  city 
of  Spokane  Plaintiff  presented  his  claim, 
but  It  was  rejected  by  the  city  under  the 
advice  of  the  corporation  counsel's  office. 
Counsel  says:  "I  did  not  *  ♦  •  have 
anything  to  do  vrith  the  case,  in  drawing  thfe 
pleadings  or  otherwise,  and  took  no  part  In 
it  for  the  city,  and,  while  my  name  appears 
on  the  answer,  same  was  prepared  by  the 
other  attorneys  for  defendant  who  bad  com- 
plete charge  of  the  case  throughout  Mr. 
Lb  F.  Chester  became  a  member  of  the  firm 
of  Morrill,  Chester  &  Skuee  about  a  month 
ago,  and,  before  becoming  a  member  of  the 
firm,  he  was  retained  by  the  plaintiff  to 
assist  in  the  trial  of  the  case,  and  fully  ex- 
pected to  do  BO,  but  yesterday  was  unexpect- 


edly- called  out  of  the  to  be  absent  sev- 
eral days,  and  has  asked  me  to  take  his 
place,  and  I  cannot  see  any  reason  why  X 
should  not  do  80.  I  make  this  explanatlfm 
so  your  honor  will  understand  the  circum- 
stances under  which  my  name  ap[>ears  at 
one  time  as  one  of  the  attorneys  for  defend- 
ant, and  I  now  appear  at  this  time  as  one 
of  the  attorneys  for  plaintiff."  It  Is  con- 
tended that,  by  thus  appearing,  counsel  ha« 
violated  the  ethics  usually  governing  the  con- 
duct of  attorneys,  and  is  guilty  of  such  nds- 
condnct  as  should  entitle  the  dty  to  a  new 
trial.  We  think,  in  the  Ught  of  the  whole 
record.  It  would  be  unjust  to  order  a  new 
trial  The  case  has  already  been  twice  tried 
and  twice  appealed,  and,  grantii^  that  the 
conduct  of  counsel  is  seemingly  violative  of 
the  ethics  of  the  profeeslon,  we  think.  In  the 
light  of  counsers  explanation  that  he  had 
nothing  to  do  vrlth  the  former  trial.  It  would 
be  unjust  to  punish  plaintiff  to  the  extent  of 
putting  him  to  the -stress  of  a  new  triaL 

It  Is  further  contended  that  the  damages 
are  so  excesalTe  as  to  Indicate  pastdon  and 
prejudice  on  the  part  of  the  Jury.  We  have 
examined  the  evidence,  and,  while  the  dam- 
ages seem  to  be  substantial,  th^  are  not  so 
great  as  to  indicate  that  the  Jury  ms  m 
controlled. 

Judgment  affirmed. 

CROW,  a  3.,  and  MOUNT,  OOSB,  and 
PARKER,  JX,  concur. 

(n  Wa«h.  67f) 

ROGERS  V.  YALE. 

(Supreme  Court  of  Washington.    April  4, 
1913.) 

1.  Masteb  and  Sbbvant  ({  219*)— LiABiLm 
Foa  iNJuana— AsBtmpTioir  ow  Risk— Un- 
safe Plack. 

Tbe  safe  place  doctrine  Is  the  correlative 
of  tbe  doctrine  of  asBumption  of  rlek,  the  serv- 
ant assaming  those  risks  which  are  open  and 
obTlons  and  necessarily  incident  to  Oie  work, 
while  the  master  is  bound  to  ezerdse  reason- 
able care,  conaideriDg  the  nature  of  the  work 
in  band,  to  eliminate  from  the  place  of  werk 
unnecessary  dangers,  and  to  keep  the  servant's 
environment  reasonahly  safe,  so  far  as  compat- 
ible with  the  practical  performance  of  the 
work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  610-624;  Dec  Dig.  | 
21».«] 

2.  Mastbb  akd  Sbbvaht  (I  107*)— LiABiuxr 
MB  iHjTTBiEB— Puce  Rknobbbd  Uhsar  bt 

IHB  CHABACIBB  or  THB  WOBK. 

The  safe  place  doctrine  applies  to  the  tear- 
ing down  of  an  old  building;  the  fact  that  the 
necessary  dangers  are  more  numerous  by  rea- 
son of  the  nature  of  the  w<wk  not  absolviu 
the  master  from  the  exercise  of  care  to  elimi- 
nate unnecessary  dangers. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S!  199-202,  212,  254,  256; 
Dec.  Dig.  i  107.-] 

3.  Mabteb  and  Servant  ({  286*)— Acnoirs 
FOB  I  NJUBiBs— Questions  tob  Jubt. 

In  an  action  by  a  workman  employed  la 
tearing  down  an  old  building  for  injuries  sns- 
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talned  wben  tbe  floor  on  which  he  was  work- 
ing  fell  QDdn-  the  additiooal  weight  cauaed  by 
pulling  down  a  portion  of  the  roof,  evidence 
held  to  make  a  question  for  the  jury  as  to  the 
foreman's  negligence  in  adopting  a  dangeroua 
plan  of  work,  or  in  failing  to  tell  the  men  of  a 
safer  place  to  stand. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  11  1001,  lOOtt,  1008,  lOlO- 
1015,  1017-1033,  103?t-1042.  1044,  10*8-1050; 
Dec.  Dig.  I  286.*] 

4.  Mastbb  Attn  Servant  (i  124*)— Liability 

FOB  INJUBIES— UnSAFB  PLACE  TO  WOBK. 

It  was  the  duty  of  a  foreman  in  charge 
of  the  work  of  tearing  down  an  old  building, 
before  directing  workmen  to  pull  down  a  por- 
tion of  the  roof  80  that  it  would  fall  on  the 
floor  on  which  they  were  standing,  to  inspect 
and  satisfy  himseli  that  the  fioor  would  sus- 
tain the  added  weight,  or  to  direct  them  to  a 
reasonably  safe  place  to  stand,  if  there  was 
such  a  place,  or,  if  neither  of  these  courses 
would  furnish  reasonable  safety,  to  adopt  some 
other  reasonably  safe  plan;  and  his  fsilure  to 
do  so  was  a  failure  to  exerdae  reasonable  care. 

[Ed.  Note. — For  other  cases,  see  Itfaster  and 
Servant,  Gent  Dig.  S|  2S&-242;  Dec  Dig.  { 
124.»] 

5.  Master  and  Sebvant  (K  222,  245*)— Lxa- 
BiLiTT  FOB  Ik JTT8IES— Assumption  of  Risk. 

A  servant  assumes  the  risk  or  is  guilty  of 
contributory  negligence  by  obeying  an  order 
only  when  the  danger  therefrom  is  open,  patent, 
and  obvious  to  aU  parties,  so  plain  that  rea- 
sonable men  might  not  differ  as  to  its  exist- 
ence, and  so  imminent  that  a  reasonably  pru- 
dent man  would  not  obey  the  order. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  J|  e4&-«l,  682,  7T8-788; 
De&  Dig.  H  222,  m*] 

6.  Hastes  and  Sebvakt  ({  283*)  —  Acriocia 
FOB  Injuries— QuEBTioHs  fob  jitrt. 

Whether  a  workman,  engaged  in  tearing 
down  an  old  building,  assumed  the  risk  of  the 
floor  on  which  he  was  standing  giving  way  by 
obeying  an  order  of  the  foreman  to  pull  down 
a  portion  of  the  roof  so  that  it  would  faU  on 
such  floor  was  a  question  for  the  jury,  where 
the  fioor  was  supported  on  three  sides  by  brick 
walls  and  also  by  a  cbimney,  which  had  orig- 
inally extended  from  the  basement  through  the 
roof,  in  view  of  the  evident  belief  of  the  ex- 
perienced foreman,  as  implied  by  his  order, 
that  the  floor  would  sustain  the  added  weight, 
since  reasonably  prudent  men  might  well  have 
differed  as  to  the  danger  which  would  result 
from  obedience  to  the  order. 

[Ed,  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  fS  1068-1088;  Dec  Dig.  1 
288.*] 

7.  Mabteb  and  Servant  (|  245*)- Liability 
fob  Injuries— Comtbibutory  Negligence. 

A  workman,  engaged  In  tearing  down  an 
old  building,  was  not  guilty  of  contributory  neg- 
ligence in  obeying  an  order  of  the  foreman  to 
pull  down  a  portion  of  the  roof  so  that  it  would 
fall  on  the  floor  on  which  he  was  standing,  and 
which  gave  way  under  the  added  weight,  unless 
there  was  a  safer  place  to  stand,  of  which  he 
knew. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  H  682,  778-788;  Dea  Dig. 
1245.*] 

8.  Hasixb  and  Servant  (|  289*)— Actions 
FOB  Injuries— Questions  fob  Jury. 

in  a  workman  s  action  for  injuries,  caused 
by  the  floor  of  a  building  which  was  being  torn 
down  giving  way  under  Die  weight  of  a  portion 
of  the  roof  which  be  had  been  ordered  to  pull 
down,  evidence  as  to  whether  there  was  any 
Mif^r  place  for  him  to  stand,  of  whicb  he  knew, 


held  to  make  a  question  for  the  jury  as  to  his 
contributory  negligence. 

[Ed.  Note.— For  other  case*,  see  Master  and 
Servant.  Gent  Dig.  H  1088,  1090,  1002-1132: 
Dec.  Dig.  I  280.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  William  A.  Hune- 
ke,  Judge. 

Action  by  WlUlani  A.  Rogers  against  Al- 
bert Valk.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Davis  &  Rhodes,  of  Spokane,  for  appel- 
lant Fred  H.  Williams  and  B.  M.  Web- 
ster, both  of  Spokane,  for  reqiondent. 

ELUS,  J.  This  Is  an  action  tor  personal 
lnjarie&  In  November,  1910,  the  defendant, 
Yalk,  ^tered  into  a  contract  with  defend- 
ant Spokane  school  district  No.  81  for  tear- 
ing down  and  rraiovlng  the  ruins  of  a  brick 
high  school  building  which  had  been  partial- 
ly destroyed  by  fire.  For  the  prosecution  of 
the  work  about  75  meat  were  employed  by 
the  defendant  under  the  superintendence  of 
a  tbmnan.  Among  these,  the  plaintlfE,  a 
common  laborer,  began  work  on  the  12th 
day  of  November.  The  Are  had  destroyed  a 
large  part  of  the  floors,  but  had  left  of  the 
third  floor.  In  the  southeast  corner  oC  the 
building,  a  part  covering  a  space  whicb,  so 
far  as  we  are  able  to  gather  from  the  evi- 
dence, was  about  20  feet  SQuare  and  sup- 
ported by  the  south  and  east  walls  of  the 
building  on  two  aides,  while  the  inner  part 
was  sustained  by  a  chlmne^,  whicb  bad  orig- 
inally extended  from  the  basement  through 
the  roof  of  the  building,  and  was  located  at 
or  near  the  inner  comer  of  the  remaining 
piece  of  floor.  Two  witnesses  testified  that 
the  floor  was  supported  also  on  the  west 
side  by  an  inner  partition  wall.  While  this 
remaining  floor  seems  to  have  been  damaged 
by  flre,  it  was  apparently  considered  by  the 
foreman  and  the  laborers  as  sufllclently 
strong  for  the  men  to  work  upon  in  remov- 
ing parts  of  the  wall  above  it  and  fragments 
of  roof.  The  roof  of  the  building  had  con- 
sisted of  timbers  overlaid  with  slate,  and 
there  was  a  part  remaining  at  the  southeast 
corner  after  the  fire  which  had  been  the 
covering  over  a  dormer  closet  or  window. 
This  remnant  of  roof  was  sustained  by  a 
main  rafter,  called  a  "hip"  rafter,  extend- 
ing about  16  feet  over  the  third  floor,  and 
at  a  distance  above  the  floor  variously  es- 
timated at  from  10  to  IS  feet  As  a  part 
of  the  equipment  for  the  work,  the  defend- 
ant bad  on  the  ground  and  in  general  use  a 
wire-  cable  of  sufficient  length  to  reach  to 
the  top  of  the  walls,  and  operated  by  a  team 
of  horses  and  a  capstan  or  drum,  which  ca- 
ble was  used  to  pull  dovm  the  brick  walls  or 
portions  thereof.  Shortly  prior  to  the  acci- 
dent complained  of  the  foreman  had  caused 
this  cable  to  be  adjusted  to  the  fragment  of 
roof,  above  -mentioned,  intending  to  pull  It 
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down,  but,  fearlnff  that  by  reason  of  the 
timbers  being  firmly  attached  to  the  outer 
wall  or  gable  of  the  dormer  the  wall  would 
alao  be  thrown  down,  caused  the  cable  to  be 
removed,  and  sent  a  laborer  to  cut  away 
the  main  or  hip  rafter  and  the  upright  anp- 
ports  of  the  dormer  roof.  Late  lu  the  aft- 
ernoon of  November  2l8t,  the  ninth  day  of 
the  plaintUTs  employment,  and  while  he  was 
at  work  on  the  third  floor  above  mentioned, 
ttw  foreman  came  up  and  directed  the  plain- 
tiff and  some  fellow  laborers  to  throw  a  rope 
over  the  end  of  the  main  rafter,  which  pro- 
jected diagonally  over  the  floor,  and  by 
means  of  the  rope  to  pull  the  fragment  of 
roof  down.  The  evidence  fairly  shows  that 
tbe  f6reman  tnatmcted  the  plaintiff  to  se- 
cure a  parUcnlar  rope,  and  where  to  find  it 
and  use  it  for  pulling  down  the  roof,  and 
thereafter  Imauedlately  went  below.  The 
plaintiff  procured  the  rope  as  directed,  and 
he  and  two  fdlow,Iaborera,  after  some  dif- 
flcultr,  idaeed  tbe  rope  over  the  end  of  the 
rafter,  and  then,  standing  on  the  floor  with 
tbe  plaintiff  neareirt  the  middle  of  the  floor, 
tbe  three  together  polled  on  the  rope,  and 
tbe  xocf  ffell,  carryius  with  It  a  part  of  the 
outer  brick  wall  or  gable.  Under  the  weight 
of  this  Toof  and  the  mass  of  bricks  the 
floor  gave  way  and  fell  through  the  two 
floors  below  to  the  basement,  carrying  the 
plaintiff  with  -it  and  inflicting  the  livJuries 
complained  of.  At  the  close  of  plalnUCrs 
evidence  a  motion  tor  nonsuit  was  made  and 
orermled.  The  verdict  was  for  the  plain- 
tiff. Each  of  the  d^endants  moved  for 
Judgment  notwithstanding  the  verdict  The 
motion  of  tbe  school  district  was  granted. 
That  of  tbe  defendant  Valk  waa  denied. 
Judgment  was  entered  nixm  Uie  verdict,  and 
be  baa  appealed. 

The  appellant  has  made  10  aadgnments  of 
error,  but  they  are  aU  directed  to,  argued, 
and  may  be  by  ns  considered,  under  three 
beads.  It  is  argued  (1)  that  there  was  no 
evidence  of  negligence  or  any  violation  of 
duty  on  the  appellant's  part;  (2)  that  the 
respondent  assumed  the  risk  of  Uie  danger 
which  resulted  in  bis  injury;  (3)  that  the 
respondent  was  guilty  of  contributory  negli- 
gence. 

[1, 2]  The  negligence  charged  was  that  the 
appellant  failed  to  exercise  reasonable  care 
to  furnish  the  respondent  a  reasonably  safe 
place  in  which  to  work,  and  that  the  plan 
of  work  adopted  was  unnecessarily  danger- 
ous. The  appellant  contends  that  the  safe 
place  doctrine  Is  not  applicable  where  the 
conditions  of  work  must,  of  necessity,  be  con- 
stantly changing,  as  In  the  tearing  down  of 
an  old  building.  Two  cases  are  cited  in 
which  the  doctrine  Is  broadly  stated  that 
"tbe  work  of  tearing  down  an  old  building 
•  •  *  is  almost  necessarily  attended  with 
danger,  and  in  such  case  the  rule  that  It  is 
incumbent  on  the  master  to  furnish  to  the 
enrant  a  reasonably  safe  place  In  which 


to  work  does  not  apply  as  in  ordinary  cases." 
Western  Wrecking  &  liomber  Co.  v,  O'Don- 
nell,  Adm'r,  101  IlL  App.  482,  49S;  Mer- 
chant V.  Mickelson,  101  IlL  App.  401.  While 
the  rule  thus  broadly  stated  Is  supported  by 
these  and  many  other  authorities  from  other 
Jurisdictions  which  might  be  cited,  it  has 
never  been  adhered  to  by  this  court,  and 
seems  to  us  as  indefensible  in  logic  as  it  Is 
pernicious  In  practice.  It  Ignores  the  hu- 
mane considerations  which  underlie  the  rule. 
The  safe  place  doctrine  is  the  correlative  of 
the  doctrine  of  assumption  of  risk.  The 
one  cannot  be  d^ned  without  a  clear  appre- 
hension of  tbe  scope  of  the  other.  The  serv- 
ant assumes  those  risks  which  are  open  and 
obvious  and  necessarily  incident  to  the  work, 
but  only  those.  The  master  is  chai^eable 
with  tbe  result  of  dangers  by  him  unneces- 
sarily injected  Into  the  work  or  place  of 
work.  The  safe  place  doctrine  simply  stat- 
ed is  just  this:  It  is  the.  duty  of  the  mas- 
ter to  exercise  reasonable  care,  consddering 
the  nature  of  the  work  In  band,  to  eliminate 
from  the  place  of  work  unnecessary  dan- 
gers;  that  is  to  say,  it  is  his  duty  to  nsf 
reasonable  care  to  make  and  keep  the  serv- 
ant's environment  reasonably  safe,  so  far  as 
compatible  with  the  practical  performance 
of  tiie  work.  It  seems  neither  logical  nor 
humane  to  bold  that,  while  ordinarily  It  Is 
tbe  duty  of  the  master  to  ezerdae  reason- 
able care  to  eliminate  unnecessary  dangers, 
still  where  the  necessary  dangers  are  mote 
nnmerooB  reaaui  ot  the  nature  of  the 
worl^  and  because  they  are,  by  the  con- 
stantly changing  oondltloni^  necessartly  aug- 
mented from  time  to  time,  therefore  the  mas- 
ta  la  absolved  tarn  tbe  exercise  of  any  care 
to  eliminate  tbe  unnecessary  dangers.  Tbe 
tme  distinction  is,  we  believe,  that  announc- 
ed In  McLeod  v.  Cblcago.  Milwaukee,  etc,  R. 
Ca,  66  Wash.  62,  70,  117  Pac.  749,  753.  where 
we  aaid :  "It  is  next  contended  that  the  safe 
place  rule  has  no  application  to  the  situa- 
tion here  presented,  because  the  false  work 
was  being  removed,  and  the  conditions  were 
necessarily  changing  and  dangerous,  as  in 
the  construction,  demolition,  or  repair  of  a 
building.  But  the  servant  does  not  assume 
the  risk  of  every  danger,  even  in  such  cases. 
As  In  other  cases,  he  assumes  the  risk  of 
such  dangers  only  as  are  necessarily  inci- 
dent to  the  work.  The  difference  Is  not  In 
tbe  rule,  but  in  the  greater  number  of  dan- 
gers incident  to  the  work.  The  real  ques- 
tion In  any  case  Is  as  to  what  constitutes 
reasonably  careful  conduct  on  the  part  of 
the  master  looking  to  reasonable  safety  for 
the  men."  In  liedke  v.  Horan  Bros.  Co., 
43  Wash.  428,  86  Pac.  646.  117  Am.  St  BeiL 
1058,  we  expressed  the  same  view,  as  folr 
lows:  "If  it  Is  a  master's  duty  to  furnish  the 
servant  a  safe  place  In  which  to  work,  it 
is  just  as  much  his  duty  to  furnish  that  safe 
place  where  the  work  to  be  performed  is  the 
demolition  or  tearing  down  ct  a  building  as 
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where  tt  Is  Its  construction  In  the  first  in- 
stance." See,  also,  E^therldge  r.  Gordon 
Construction  Co.,  62  Wash.  2(56,  113  Pac. 
639. 

[S]  Under  the  rule  so  stated,  whether  up- 
on the  evidence  the  appeHant  was  guilty  of 
negligence  was  a  question  for  the  Jury.  The 
foreman  was  a  man  of  30  years'  experience 
in  the  construction  and  demolition  of  build- 
li^  The  respondent  bad  had  little  experi- 
ence in  such  work.  The  floor  in  question 
seems  to  hare  been  reasonably  safe  for  the 
men  to  walk  over  and  work  upon,  but  not 
for  the  precipitation  upon  it  of  the  roof  of 
the,  dormer  and  bricks  of  the  gable.  The 
finreman  testified  that  the  weight  of  the  hip 
or  donfler  roof  falling  "would  not  imve  af- 
fected  the  floor  any/'  bnt  that  when  the 
gable  wall  tAl  also  It  caused  the  fall  of  the 
floor.  That  he  appreciated  tlilB  danger  be- 
fordiand  la  evidenced  by  the  fact  that  he  or- 
dered tba  timbers  of  the  roo^  whldk  were 
Imbedded  In  the  wall,  cut  away.  Tet  when 
he  ordered  the  men  to  pull  the  roof  down 
wim  a  band  Use  he  made  no  Inspection  to 
•ee  It  these  timbers  had  been  sufllclently 
evt  The  evidence  tends  to  show  that  he  call- 
ed the  men  away  from  the  cutting  of  these 
timbers  before  that  work  was  completed.  He 
aUo  testified  titiat  there  was  a  certain  nar- 
iDw  strip  of  floor  to  ttie  west  of  the  partl- 
titm  wall  supporting  ttie  west  idde  of  the 
floor  wbere  the  mai  stood  upon  which  they 
m!^t  have  stood  with  safety  In  pnllli^  the 
roof  down;  but  he  did  not  call  the  respond- 
mOfB  atteutton  to  this,  and  there  is  no  evi- 
dence that  the  reowndent  knew  tJiat  this 
■brip  was  any  safer  than  the  rest  of  the 
floor.  In  fact,  flie'  evidence  as  to  the  exist- 
ence of  thlB  safe  strip  is  vague  and  un- 
satMactoiy.  The  evidence  diows  that  the 
roof  could  have  been  palled  down  with  t£rfe 
cable  provided  for,  and  ordinarily  used  for 
socH  work,  wltb  perfect  safety  to  the  men. 
One  of  tlie  men,  who  claims  to  have  assisted 
^  respwdoit  In  pulling  the  roof  down, 
testlfled  that  he  suggested  the  use  of  the 
cables  but  the  foreman  said:  **No;  you  can 
pull  It  all  rigbt  with  the  rope."  The  fore- 
man denied  this,  and  also  denied  that  the 
man  in  question  was  there  at  all.  But  the 
credibility  of  the  witnesses  was  clearly  for 
the  Jury,  In  view  of  these  things,  it  was 
tor  the  Jury  to  say  whether,  by  the  plan  of 
work  adopted,  or  by  the  failure  to  tell  the 
m&i  of  a  safer  place  to  stand,  of  which  there 
la  no  evldeQce  that  they  knew,  the  foreman 
did  not  inject  Into  a  necessarily  hazardous 
work  an  added  and  unnecessary  danger. 
■  [4]  Unquestionably  It  was  the  duty  of  the 
foreman,  as  representing  the  master,  to  in- 
spect and  satls^  himself  that  the  floor 
would  sustain  the  added  weight,  or  to  direct 
the  respondent  to  a  reasonably  safe  place  to 
stand.  If  there  was  snch  a  place,  while  pcr- 
ionning  the  order.  If  neither  of  these 
■tmmm  vonld  fornish  reasonable  safetyi 


then  It  was  the  master's  doty  to  use  the 
cable  as  usual,  or  adopt  some  other  reasona- 
bly safe  plan.  The  failure  to  do  any  of  these 
things  was  a  failure  to  exercise  reasonable 
care. 

[I,  I]  The  next  question  Is,  Did  the  re- 
spondent assume  the  risk  of  this  added  dan- 
ger as  a  matter  of  Iaw7  He  was  actinK  un- 
der a  direct  order  from  Hie  foreman,  Tbe 
rope  used,  iriiicb  was  only  80  or  40  feet  long, 
was  the  specific  rope  which  the  foreman  di- 
rected to  be  used.  He  knew  that  witt  eucfa 
a  rope  the  men  must  stand  aomewhirae  upon 
the'floor  todo  the  work  as  ordered.  If  tiiere 
was  a  safer  place  to  stand  than  where  tb^ 
stood,  there  is  no  evidence  that  the  respond- 
ent and  the  other  two  men  knew  of  it.  uid 
the  evidmice  Is  positive  that  the  foreman 
did  not  ten  them  of  it.  thou^  be  dabns  to 
have  had  It  In  mind.  In  execaUng  the  fore- 
man's order  the  respondent  proceeded  exact- 
ly as  he  was  warranted  in  Interpreting  that 
order.  In  such  a  case  the  questions  of  as- 
sumption' of  risk  and  eontritnitory  n^lsence 
approach  eadi  other  so  dosely  as  to  blend 
and  be  determinable  upon  tbe  same  princi- 
ples. The  servant  assumes  the  risk  of  obe- 
dience, or  is  guilty  of  contributory  negligence 
in  ob^ing  tlie  order,  only  when  the  added 
danger  so  Incurred  is  open,  patent,  and  ob- 
rions  alike  to  man  and  master,  and  so  plain 
that  reasonable  men  might  not  differ  as  to 
Its  existence,  and  so  imminent  that  a  rea- 
sonably prudent  man  would  not  obey  tbe  or- 
der. "In  other  words,  if  a  danger  Is  not 
BO  absolute  or  Imminent  that  injury  must 
almost  necessarily  result  from  obedience  to 
an  order,  and  the  servant 'obeys  theorderand 
Is  Injured,  the  master  will  not  afterwards 
be  allowed  to  defend  himself  on  the  ground 
that  the  servant  ought  not  to  have  obeyeil 
the  order."  1  Labatt,  Master  and  Servant, 
{  439,  p.  1241;  Waterman  v.  Skokomlsh  Tim- 
ber Co.,  65  Wash.  234,  241,  118  Pac  36; 
Wltblam  V.  Tenlno  Stone  Quarries,  48  Wash. 
127,  92  Pac.  900;  Campbell  v.  Wlnslow  Lum- 
ber Co.,  66  Wash.  507,  119  Pac.  832;  OtTutt 
V.  World's  Columbian  Exposition  Co.,  192 
111.  567,  51  N.  E.  651,  653;  Gundlach  v. 
Schott,  192  III.  609,  61  N.  W.  332,  85  Am. 'St. 
Rep.  34a  Considering  the  fact  that  the  floor 
was  supported  on  three  sides  by  brick  walls 
and  also  by  the  chimney,  and  the  evident 
belief  of  the  experienced  foreman,  as  im- 
plied by  his  order,  that  the  floor  would  su;^ 
tain  the  added  weight  which  the  execution 
of  the  order  would  obviouslyj  Impose,  we  can- 
not say  that  reasonably  prudent  men  might 
not  well  differ  as  to  the  danger  which  would 
result  .from  obedience  to  the  .order.  The 
question  of  assumption  of  risk  was  one  for 
the  jury. 

[7, 8]  The  respondent  was  not  guilty  of 
contributory  negligence  in  obeying  the  order, 
unless  there  was  a  safer  place  to  stand,  and 
he  knew  of  that  fact  Of  this  there  was  no 
evidence  so  conclusive  as  to  take  fba  guestloa 
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from  Uie  Jury.  If  then  waa  a  more  Kcuro 
strip  at  floor  on  wUch  be  might  have  stood, 
there  waa  no  evidence  that  be  knew  of  IL 
It  la  sngeested  that  he  might  hare  stood 
upon  the  fln  eseve,  bat  there  was  absolnte- 
ly  BO  erldenoe  that  sadi  a  conrae  wonld  have 
been  practicable;  It  la  also  anggestea  that 
he  mtgbt  have  stood  npon  Uie  wall  of  the 
bnllding,  but  tbla  was  obviously  Impractica- 
ble. Wben  the  dormer  gave  way  In  reaponae 
to  the  pnll.  the  danger  of  faUli^  fnmi  the 
wall  would  aeem  more  obviooa  tiban  the  dan- 
ger that  the  floor  wonld  faU.  Upon  the 
whole  xwoid  It  seems  to  na  that  the  nvm- 
tlons  of  netf  ^ence^  omtrlbntory  negligence, 
and  assnmptlon  of  risk  were  all  for  the 
Jury,  nnder  propw  InstmctlonB.  The  In- 
stmctlons  given  fairly  oovoed  the  law  aa 
we  conceive  It  to  be,  aa  apidled  to  the  fftcta. 
The  Judgment  la  aOrroed. 

MAIN,  FULLERTON,  MOBBIS,  and 
IIOUNT,  JX,  concur. 


at  •Wmh.  1)   

JOBE  T.  SPOKANE  GAS  &  ITTIIL  OO. 
(Snnreme  Court  of  WaBhington.  April  12, 

1918.) 

L  affbax.  AMD  Ebbob  (I  927*)— Bansw— 

Afpkal  tbom  NoHSurr. 

Where  the  trial  court  withdrew  a  ease 
from  the  Jury  and  diamlsaed  the  action,  the 
Supreme  Coort  would  accord  verity  to  the  evl- 
dence  most  favorable  to  plaintiff  and  give  It 
its  fan  probattre  effect. 

raid.  Note.— For  other  caeea.  see  Appeal  and 
ESot.  Cent.  Dig.  87B8, 
4024;  Dec  Dig.  |  »27.*] 

2.  MaBTEB  AMD  SraVAMT  (I  107*>— LlABIUTT 

ros  iKJCBiaa— Danoeboub  AGsnciiB. 

A  master  employing  inherently  danfferoui 
agenciei,  tnch  aa  powder  or  other  explosives, 
moat  exerdae  a  dwrea  of  care  for  the  safety 
of  the  servant  eommensnrate  with  the  danger 
reasonably  to  be  anticipated,  In  order  that  ex- 
tra hasards  may  he  eUmlnated  or  reduced  to 
a  minimom. 

[BJd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i|  19^202,  212.  254.  255; 
Dec  I^iC  f  107.*r 

8.  UAfflXB  ANO  SKSVART  <{  286*)— AOHONS 

Toa  Tnjuanw-QTiiwriona  voa  Jott. 

Whether  it  was  negligence  for  an  employ- 
•r,  In  blastinK,  to  attach  several  charges  of 
powder,  placed  in  holes  about  four  feet  deep, 
to  the  finng  wire  and  explode  them  simultane- 
ously by  one  application  of  the  battery,  malt- 
ing only  ooe  report  and  rendering  it  impossible 
to  determine  whether  all  bad  exploded  or  not, 
dne  to  the  fact  that  the  charges  would  some- 
times shoot  downward  without  disturbing  the 
Ol^r  layer  of  earth,  Instead  of  exploding  only 
one  at  a  time,  was  a  question  for  the  Jory, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fl  1001,  I006L  lOOa  lOlO- 
1015,  l6l7-1033,  1086-10^.  1044,  lOM-lOCO; 
Dec  Dig.  I  2S6.*] 

4.  MAvna  Ann  SxavAirr  (i  217*)— Z^biutt 
wo*  iRjuam— AaancpnoH  of  Risk. 

Bqnal  knowledge  of  a  danger  Is  not  alone 
the  test  of  whether  a  servant  assumes  extraor- 
dinary and  nnneeessary  risks  created  by  the 
mutcr's  negUgenee;  and  added  danger,  in  or- 
der to  be  assomed,  must  be  patent,  open,  ob- 


vious, and  voluntarily,  aa  well  as  kncwingly,  sn- 

countered. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  H  074^^;  Dec  Dig.  | 
217.*] 

Db  IC&sm  AMD  SnvAiiT  (i  a08*)— Uabiutt 
lOB  iKJtntiaa— AssuHFTiOR  <Hr  Bibk. 

A  servant  usually  assumes  the  risk  eC 

those  ordinanr  dangers  necessarily  Incident  to 

the  work,  and  only  those. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant.  Cent  Dig.  II  588-648;  Dec  Dig.  I 

208.*] 

6.  BCasm  ARD  SnvAifT  (I  288*)— LiAniLztr 

ros  INJTTBIKS— AaSUHFTION  OT  BiSE. 

Whether  a  servant  aasnmes  unnecessary 
risks  imposed  by  the  master's  negligence  is 
usually  a  question  of  fact 

[Ed.  Note.— For  oUter  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  1068-1068;  Dec  Dig. 
1  288.*] 

7.  Masteb  and  Sebvaitt  (|  288*)--Liabiutt 

rOB  iNJURIES—ASSiriCFTION  OT  BlSK. 

An  employe  was  engaccd  in  blasting  lny 
means  of  cliarges  of  powder  placed  in  holes 
about  foar  feet  deep  and  exploded  simultane- 
ously with  oDly  one  report^  making  It  impossi- 
ble to  determine  whether  all  had  exploded,  aa 
the  chai^ss  might  shoot  downward  without 
noticeably  disturbing  the  upper  layer  of  earth. 
The  battery  used  to  explode  the  charges  had 
seversl  times  failed  to  explode  some  of  the 
cha^ea,  and  plaintiff  told  the  foreman  that  on 
tliis  account  only  one  charge  should  be  attadi- 
ed  to  the  battery.  The  foreman,  however- 
thereafter  made  the  connections  himself,  and 
continued  to  fire  the  charges  simultaneonaly. 
After  attempting  to  en>Iode  two  charges,  ks 
told  plaintiff  that  they  had  shot  down,  and  to 
clean  the  holes  out  While  doing  so,  plaintiff 
was  injured  by  the  explosion  of  a  charge  not 

Sreviously  exploded.  Held,  that  whether  the 
anger  from  the  employer's  negligence  in  hav- 
ing the  chaises  exploded  simultaneously  was  so 
imminent  and  certain  that  pl^tlff,  by  contina- ' 
ing  in  the  etaiployment,  aasomcd  the  tUk  was  a' 
question  for  the  jury. 

[Ed.  Note.— For  other  caaes.  see  Master  and 
Servant,  Gent  Dig.  H  lOeS-lbSS;  Dec  Dig.  | 
288.*] 

8.  Mabtkb  ano  Sebvant  (|  289*)— Lxabixjtt 
FOB  I1V4DBIKS— AsaincPTioir  of  Buk. 

In  an  action  for  injuries  to  a  workman  ea- 
gaged  in  blasting,  sustained,  while  deanlng  ont 
holes  after  charges  of  powder  were  exploded, 
by  the  ateel  drill  which  he  wag  using  exploding 
a  charge  not  previoniriy  exploded,  evidence  kM 
to  make  a  question  for  the  Jury  as  to  whetiier . 
he  was  negngent  In  nslng  the  drill. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  106&,  1000,  1090-4182; 
Dec  Dig.  I  289.*] 

Department  2.  Appeal  from  Superkn:  Gonrt 
Spokane  Connty;  J.  M.  Easterday,  Judge. 

Action  by  S.  P.  Jobe  against  the  Sp<Aane 
Qas  A  Fuel  Company.  Judgment  for  defwd* 
ant,  and  [daintUf  appeala.  Beveraed  and  x»> 
mandad. 

Laogbon  ft  Lavlo,  of  Spokans^  for  appel- 
lent  DanacMi,  WlUiama  ft  Danaon,  A.  B. 
Gallagher,  and  Geo.  D.  Lanti,  all  of  l^kan^ 
for  respondent 

ELLIS.  J.  Tbla  la  an  action  to  leeovcr 
damages  for  personal  Injnrlea.  It  la  here  m 
appeal  from  a  Judgment  withdrawing  the 
case  from  the  Jury  and  dismissing  tba  actloB. 
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We  will  thertfore  throughout  designate  the 
appellant  as  plaintiff,  the  respondent  as  de- 
fendant 

ti]  The  evidence  In  many  particulars  was 
copfllctlng.  That,  however,  is  Immaterial  to 
the  present  inquiry,  since  we  must  accord 
vetl^  to  the  evidence  most  favorable-  to  the 
plaintiff  and  give  It  its  full  probative  effect 
There  was  evidence  from  which  the  jury 
might  have  tOnna  the  following  facts:  The 
defendant  was  engaged  in  excavating  a 
trench,  about  four  feet  deep.  In  the  southern 
part  of  the  dty  of  Spokane,  for  the  purpose 
of  laying  a  gas  mhln.  Where  the  accident 
occurred,  the  excavation  was  being  made  in 
a  rock  formation;  the  upper  stratum.  18 
inches  to  2  feet  in  thickness,  being  bard  and 
solid;  the  lower  portion  to  the  bottom  of  the 
excavation  being  soft,  Mable,  and  broken. 
The  work  was  being  done  by  blasting  with 
Uupont  gelatine  powder,  placed  In  drilled 
holes  a  little  over  an  inch  in  diameter  and 
about  4  feet  deep.  These  charges  were  ex- 
ploded by  means  of  an  electric  battery  at- 
tached to  a  filing  wire  connected  with  thin 
wires  attadied  to  caps  embedded  In  the  gel- 
atine. When  more  Qian  one  diarge  was  at- 
tached to  the  firing  wire,  th^  were  all  ex- 
ploded 1^  one  application  of  the  battery; 
the  explotions  being  slmultaneoiui,  so  that 
but  one  report  was  made.  In  each  a  ease  it 
was  impossible  to  determine  from  the  report 
whether  only  one  or  more  than  one,  or  wheth- 
er all,  the  diarges  so  attached  had  exploded. 
In  a  formation  such  as  here  encountered  it 
w^  not  nnoommon  tor  the  charge  to  shoot 
downward,  shattering  the  softer  lower  stra- 
tum of  rodL  without  breaking  or  noticeably 
dUtnrbing  the  upper  solid  layer.  In  such 
case,  if  more  than  one  charge  was  attached 
to  the  battery  when  the  electric  current  was 
applied,  -it  was  impossible  to  determine  from 
the  appearance  of  the  surface  whether  more 
than  one  of  the  charges  had  exploded.  Un- 
der these  conditions  there  was  no  way  of  de- 
termhilng  whether  any,  and,  if  any,  which,  of 
the  charges  had  missed  fire,  except  by  remov- 
ing the  tamping  and  exploring  the  holes.  The 
plaintiff,  a  man  of  many  years'  experience  In 
blasting,  had  been  for  some  months  prior  to 
September  9,  1911,  in  the  defenuant's  employ 
as  a  powder  man,. and  on  that  date,  and  for 
two  or  three  days  before,  had  been  working 
in  the  vicinity  above  mentioned.  There  were 
three  crews  of  three  men  each  engaged  in 
drilling  holes;  the  plaintiff  being  a  member 
of  one  of  these  crews.  His  duties  required 
him  to  assist  In  drilling  the  holes  and  to  per- 
sonally load  the  holes  with  powder,  attach 
tlie  thin  cap  wires  to  the  firing  wire,  and  op- 
erate the  battery.  Where  the  bottom  of  the 
hole  was  in ,  soft  rock  or  eai^h,  a  quantity 
of  sand  was  first  tamped  therein,  the  sticks 
of  powder  then  Inserted  one  upon  the  other, 
3^  sticks  being  ordinarily  used,  and  tbe  cap 
pressed  into  the  last  half  stick.    The  re- 


wlth  sand,  thoroughly  tamped  by  means  of 
a  wooden  stick.  On  Uie  day  in  question  some 
9  or  11  charges  had  been  set  off  prior  to  the 
accident  While  usually  the  plaintiff  attach- 
ed the  cap  wires  to  the  firing  wire  and  turn- 
ed the  crank  on  the  battery  to  explode  the 
holes,  on  tbe  day  in  question  the  defendant's 
foreman  In  charge  of  the  work,  himself  an 
experienced  powder  man,  had  personally  at- 
tached the  wires  and  manipulated  the  battery 
in  discharging  all  but  one  of  these  charges. 
This  happened  as  follows:  On  several  oc- 
casions prior  to  this  time  tbe  battery  bad 
failed  to  explode  charges  attached  to  the  fir- 
ing wire.  This  occurred  once  on  August  25 
and  again  on  August  30,  1911,  when  two 
diarges  had  been  attached,  and  but  one  had 
exploded.  On  another  occasion,  when  so  at- 
tachedt  the  battery  had  failed  at  first  to 
explode  either  charge,  but  without  readjust- 
ing the  wlr«i,  on  turning  the  crank  several 
times,  both  exploded.  These  failures  were 
attributed  by  the  plaintiff  and  another  ex- 
perienced powder  man  to  the  weakness  of 
the  battery.  Four  or  flve.days  before  the  ac- 
cident the  plaintiff  had  told  the  defradanrs 
Buperintoident  of  constmctlbn,  who  had  gen- 
eral charge  of  its  construction  work,  that  ttie 
battery  was  not  working  properly,  and  he 
hadrepUed:  "All  right;  I  will  see  ahovt  it** 
On  the  morning  In  question,  before  the  acci- 
dent occurred,  the  plaintiff  told  the  foconan 
in  immediate  diarge  of  the  woric  that  no 
more  than  one  charge  should  be  attached  to 
the  battery  at  one  time,  as  the  ground  was 
soft  at  the  bottom,  that  the  battery  did  not 
work  properly,  and  that  he  feared  an  acci- 
dent The  foreman  replied  that  he  knew  all 
about  the  batteries,  and  he  was  In  a  hurry 
and  wanted  to  get  the  mndcers  to  work. 
Thereafter  until  the  accident  the  foreman 
made  the  connections  and  fired  the  charges 
himself.  The  plaintiff  had  loaded  the  last 
two  holes,  about  four  feet  deev  and  about 
three  feet  apart,  in  the  manner  above  de- 
scribed. Tbe  foreman  connected  the  wires 
and  used  the  battery  to  explode  the  charges. 
After  the  report,  when  the  logs  which  had 
been  placed  over  the  holes  were  removed  and 
the  dirt  scraped  away,  both  holes  looked  the 
same.  The  sand  tamping  was  practically  un- 
disturbed In  both.  Neither  hole  had  been 
affected  on  the  surface.  They  looked  alike. 
The  foreman  then  said  to  the  plaintiff: 
"They  have  both  shot  down,  and  you  will 
have  to  clean  the  holes  out"  The  plalntUC 
began  pumping  the  sand  out  of  one  of  the 
holes  with  a  sand  pump,  and  when  down 
about  the  depth  of  the  tamping  the  pump 
dropped  about  six  inches,  wMch  the  plaintiff 
and  several  other  exp^  powder  men  testify- 
ing for  both  plaintiff  and  defendant  stated 
would  indicate  that  the  charge  had  exploded. 
Some  pieces  of  rock  had  come  in  from  the 
side  of  the  hole  interfering  with  the  work 
of  further  clearing  it,  but  before  attempting 


nialnder  of-  tiie  hole  was  filled  to  the  top  j  to  remove  this  rode  the  ploUttiS  jwoceeded  to 


Digitized  by 


Google 


Wash.) 


JOBE  T.  SPOKANE 


a  ABA  FUEL  CO. 


237 


pump  the  sand  from  tbe  other  hole.  The 
same  thing  happened.  The  ptimp  sank  down 
In  the  same  way,  and  rock  had  also  come  In 
from  the  side  of  the  hole.  He  took  a  drill 
and  removed  the  rock  from  this  hole  and 
then  returned  to  the  hole  first  pumped  out 
and,  after  attempting,  without  success,  to  re- 
more  the  rock  with  a  wooden  scraper  or. 
spoon,  used  the  drill  as  before,  and  while  he 
was  cutting  away  the  rock  the  explosion  oc- 
curred, causing  the  injury.  There  was  a 
conflict  In  the  evidence  as  to  tbe  extent  of 
the  explosion.  The  drill  was  not  thrown  out 
of  the  hole.  Some  of  the  defendant's  wit- 
nesses testifled  that  If  the  amount  of  pow- 
der placed  In  tbe  hole  had  exploded  the  drill 
would  have  been  thrown  out.  Other  witness- 
es testified  that  tbe  noise  was  about  the  same 
as  any  shot  which  goes  down,  and  that  in 
that  character  of  ground  the  drill  would  not 
necessarily  be  blown  out  of  the  hole  by  tbe 
full  explosion  of  the  diarge.  The  negligence 
charged  was  failure  to  adopt  a  reasonably 
safe  mettiod  of  work,  considering  tbe  known 
character  of  the  ground.  In  attempting  to 
diacliarge  more  tban  one  blast  at  a  time,  and 
failure  to  furnish  a  reasonably  efttdent  bat- 
tery. The  answer  denied  the  allegations  of 
negligence  and  set  up  the  afflrmatlTe  defens- 
es of  assumed  rlak  and  contrlbntocy  negli- 
gence. 

[2]  Was  tbe  defendant  guilty  of  the  neg- 
ligence charged?  In  the  employment  of  In- 
berently  dangerous  agencies,  such  as  powder 
or  other  explostves,  It  Is  the  duty  of  the 
master  to  exercise  a  degree  of  care  for  the 
safety  of  the  seirant  commensurate  with 
the  danger  reasonably  to  be  anticipated.  1 
liEbatt,  Master  and  Servant,  |  16;  Mather 
r.  Billston,  15«  U.  S.  391,  15  Sup.  Ct  464,  89 
Lh  Ed.  464.  It  is  not  holding  an  employer  to 
an  unreasonable  doty  to  require  him  to  take 
all  reasonable  care  to  reduce  to  a  minimum 
tbe  hazards  ot  an  Inherently  hazardous  em- 
ployment Any  extra  hazard,  not  necessary 
to  the  practical  performance  of  the  work, 
which  might  be  anticipated  and,  by  the  ex- 
ercise of  reasonable  care  on  the  master's 
part,  avoided.  It  is  the  master's  duty,  by  the 
exertdse  of  such  care,  to  eliminate.  "The 
correct  JurlBtlc  concept  Is  that  which  is  in- 
dicated by  the  remark  that  'reasonable  care 
Is  care  ^^porUonal  to  the  danger  to  be 
guarded  agaioat,  and.  In  OsngerDna  situa- 
tions, means  great  caxe.' "  1  Labatt,  Master 
and  Servant,  S  3-6f  P.  80;  S]^gne  v.  New 
Tork  ft  N.  B.  R.  Co.  68  Conn.  84S,  86  AtL 
791,  87  L.  B.  A.  68&  This  Is  especially  tme 
as  applied  to  the  idan  or  method  of  opera- 
tion deUberatdy  adopted  by  the  master  or 
bis  representatives.  When  Viat  idan  Is  In- 
berently  defoctlve  and  onnecessailly  danger- 
oos,  its  ad<vtion  la  netflgence,  entailing  a 
liaUUty  upon  the  master  tot  resulting  Inju- 
ries. 

"JUm  acddent  was  not  caused  by  a  mere 
oversl^t  or  negllgeiU  act  appertaining  to  a 


mere  detail;  but  It  followed  aa  a  natural  and 
necessary  consequence  of  a  defective  plan 
and  method  of  operation  directed  by  the  fore- 
man, and  b^ng  carried  out  under  his  Immedi- 
ate presence  and  under  his  personal  direc- 
tion and  supervision.  The  plan  or  method 
of  operation  was  a  matter  to  be  chosen  and 
determined  upon  by  the  master  or  his  rein 
resentatlve;  and  when,  as  In  this  case,  it  was 
inherently  defective  and  unnecessarily  dan- 
gerous, the  responsibility  for  any  injury  oc- 
casioned thereby  must  be  laid  at  his  door." 
Ball  V.  Megrath,  43  Waeiu  107,  109,  86  Pac 
382,  383. 

"It  was  tbe  duty  of  the  city  in  doing  this 
work,  confessedly  dangerous  and  attendant 
with  many  rlsk^  to  do  It  In  such  a  way 
as  to  reduce  the  danger  to  a  minimum,  and 
not  Increase  It  by  careless  and  negligent 
methods  of  operation."  Blair  v.  Spokane,  66 
Wash.  390,  405,  119  Pac.  839,  841;  Etherldge 
V.  Gordon  Construction  Co.,  62  Wash.  256, 
259,  260,  113  Pac.  639;  Rogers  v.  Valk,  IZX 
Pac.  231,  Just  dedded.  1  Labatt,  Master  and 
Servant,  \  118. 

[3]  In  view  of  these  principles,  it  seems 
plain  that  the  question  of  the  primary  neg- 
ligence of  the  defendant  was,  under  the  evi- 
dence, one  for  the  jury.  Had  but  one 
blast  been  attached  to  tbe  battery  at  the 
time,  as  urged  by  the  plaintiff,  the  noise 
of  the  explosion,  or  its  absence  would  have 
furnished  a  sure  test  as  to  whether  the 
charge  was  still  there  or  not  In  rock  of 
this  character,  where  the  blasts  were  lia- 
ble to  shoot  down,  the  surface  of  the  ground 
furnished  no  such  test  Such  a  plan  of 
operation  was  entirely  compatible  with  the 
practicable  performance  of  the  work,  and 
would  have  exposed  the  plaintiff  to  no  un- 
necessary danger.  Had  there  been  an  explo- 
sion, he  could  have  proceeded  with  perfect  as- 
surance  of  safety  to  clear  out  anu  recharge 
the  hole.  Had  there  been  no  sound  of  an 
explosion,  he  could  have  merely  pumped  out 
the  sand,  snperlmpoaed  above  the  old  charge 
a  new  one,  and  exploded  the  whole — a  plan 
described  by  expert  witnesses  as  usual  and 
safe  In  such  cases.  There  was  evidence  suf- 
ficient to  sustain  a  finding  that  the  battery 
was  weak.  It  had  repeatedly  failed  to  do 
the  work  expected  of  it  and  of  this  the  mas- 
ter bad  been  notlfled.  Whether,  where  there 
Is  perfect  connection,  a  current  which  will 
Are  one  blast  will  fire  two  or  more  up  to 
the  capacity  of  the  battery,  and  beyond  that 
capacity  will  Are  none,  the  evidmce  leaves 
la  doubt  It  may  be  OoiAted,  therefor^ 
whetiier  the  weaknesB  of  the  battery  had  any 
causal  connection  with  the  faUnre  of  the 
charge  wUdi  caused  the  injnry  to  explode. 
Whatever  may  be  aald  of  tbe  second  alle- 
gation of  n^ligene^  tbwa  was  ample  evi- 
d«ice  to  take  the  case  to  the  jury  upon  the 
first  The  plan  of  work  adopted  exposed  the 
plaintiff  to  an  unnecrasary  danger. 

[4-1]  Did  the  plabitiff  aaiume  the  risk  of 
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this  added  and  unnecessary  danger?  The 
trial  conrt,  in  deciding  that  he  did,  placed 
the  decision  upon  the  ground  that,  notwith- 
standing any  prior  negligence  of  the  master, 
a  new  condition  bad  arisen,  the  dangers  of 
which  were  equally  within  the  knowledge 
of  the  plaintiff  and  the  defendant's  foreman, 
and  that  therefore  the  plaintiff,  acting  upon 
equal  knowledge  with  the  master,  assumed 
the  risk.  This  is  unsound,  in  that  it  Ignores 
an  ingredient  essential  to  the  assumption 
of  extraordinary  and  unnecessary  dangers 
created  by  the  master's  negligence,  tIz.,  that 
the  added  danger.  In  order  to  be  assumed, 
must  be  patent,  open,  obvious,  and  voluntari- 
ly, as  well  as  knowingly,  encountered.  Kqual 
knowledge  is  not  alone  the  test  The  dan- 
ger must  be  palpable,  and  not  only  know- 
ingly, but  voluntarily,  Incurred.  Herein  lies 
the  distinction  between  the  assumption  of  or- 
dinary risks  necessarily  incident  to  the  work, 
in  the  absence  of  any  breach  of  duty  on  the 
master's  part,  and  those  arising  from  the 
master's  negUgence.  The  servant  assumes 
usually,  as  a  matter  of  law,  the  risk  of  those 
ordinary  dangers  necessarily  Incident  to  the 
work,  and  only  those.  Whether  he  assumes 
the  risk  of  unnecessary  dangers  imposed  by 
the  master's  negligence  Is  usually  a  question 
of  fact  depending,  not  alone  upon  his  knowl- 
edge of  the  danger,  but  upon  its  certainty, 
imminence,  and  obvious  character,  and  upon 
his  free  and  voluntary  action  In  the  premises 
as  indicating  an  assent  to  the  master's  con- 
duct and  an  acceptance  of  the  consequent 
ri£d£.  Many  cases  make  a  distinction  even 
more  marked,  to  the  effect  that  the  servant 
never  assumes  the  risk  of  the  master's  neg- 
ligence. We  said  in  Blair  v.  Spokane,  66 
Wash.  399,  403.  404,  119  Pac.  839,  841:  *'Aa 
to  the  defense  of  assumption  of  risk,  while  it 
is  true  that  an  employ^  assumes  all  the  dan- 
gers Inherent  In  the  work  and  that  are  or- 
dinarily Incident  thereto,  It  dpes  not  follow 
that  be  assumes  the  risk  of  Ms  employer's 
negligence.  The  risks  assumed  by  the  servant 
are  those,  and  those  only,  that  are  obvlOuB 
after  the  master  has  discharged  the  duty  im- 
posed upon  him  by  law  of  using  ordinary 
care  and  prudence  In  making  the  servant's 
work  reasonably  safe,  and  in  providing  him 
with  a  reasonably  safe  place  in  which  to  do 
that  work."  Howland  v.  Standard  Mill  & 
Logging  Co.,  BO  Wash.  34,  96  Pac;  686;  Cur- 
tis V.  McNalr,  173  Mo.  270,  78  S.  W.  167; 
American  Window  Glass  Co.  v.  Koe,  158  Fed. 
777,  86  C.  O.  A.  183.  Considered  purely  as  a 
question  of  easumptlon  of  risk,  unmodifled 
by  the  element  of  assent  to  be  deduced  from 
the  servant's  free  dioice  with  knowledge  and 
appreciation  of  the  danger,  the  doctrine  bo 
stated  is  obviously  sound;  but  with  these 
modifying  elemento  present  and  controvert- 
ed Uk  doctrine  ia  accordingly  modified,  and 
the  question  becomes  one  of  fact  for  the 
jury,  whenever  the  minds  of  reasonable  men 
may  differ  upon  it  Pearson  t.  Federal  Uln. 


&  Smelting  Co.,  42  Wash.  90,  84  Pac  632; 
Btheridge  t.  Gordon  Construction  Co.,  62 
Wash,  256,  lis  Pac.  639;  Chicago  Hair  ft 
Bristle  Co.  V.  Mueller,  203  111.  658,  68  N.  B. 
51;  Chicago  &  A.  B.  B.  v.  House,  172  IlL 
601,  60  N.  B.  151;  Louisville  &  N.  B.  Co.  t. 
Kelly,  63  Fed.  407,  11  a  C.  A.  260;  Malott 
v.  Hood,  201  lU.  202,  66  K.  B.  247. 

[7]  The  danger  here  encountered  by  the 
plaintiff  was  not  a  certain,  palpable,  open, 
and  obvious  danger.  It  was  hypothetlcaL 
His  continuance  In  the  employment  with 
knowledge  that  the  master's  negligence  in 
attaching,  over  his  protest,  more  than  one 
blast  in  this  soft  substratum  had  exposed 
him  to  an  added,  unneceeeary,  possible  dan- 
ger cannot  be  said,  as  a  matter  of  law.  to 
constitute  a  voluntary  assumption  of  the 
added  risk.  A  new  danger  was  Injected  Into 
his  environment  with  his  knowledge,  it  Is 
true,  but  over  his  objection.  His  judgmoit 
was  overridden  by  that  of  the  foreman,  back- 
ed by  the  foreman's  authority  as  such.  The 
situation  was  the  same,  In  legal  cont^pla- 
tlon,  as  if  he  had  attached  the  blasts  him- 
self under  a  direct  order  from  the  foreman. 
The  real  danger  lay  In  the  uncertainty,  caus- 
ed by  the  master's  negligence,  as  to  whether 
there  was  any  risk  to  anume.  Whether  this 
danger,  though  Its  presence  was  appreciated, 
was  so  imminent  and  certain  of  disastrous 
consequences  as  to  make  It  incumbent  upon 
the  plaintiff,  as  an  ordinarily  prudent  man, 
either  to  quit  work,  or  to  asBum^i  the  risk, 
was  a  question  for  the  jury.  He  did  not  vol- 
untarily encounter  a  certain,  imminent,  and 
palpable  danger,  as  was  the  case  In  Water- 
man V.  Skokomish  Lumber  Co.,  66  Wash.  234, 
118  Pac.  36,  and  other  cases  relied  upon  by 
the  defendant 

[8]  FlnaUy,  Was  the  plaintiff  guilty  of 
contributory  n^llgence  In  nsiog  the  steel 
drill  under  the  circumstances?  Both  he  and 
the  foreman  believed  that  the  charges  had 
both  shot  down.  He  proceeded  cautiously  till 
satisfied  that  they  had.  Of  five  expert  pow- 
der men  who  testified  both  for  the  plainttflT 
and  the  defendant,  all  save  one,  tbe  foreman, 
said.  In  effect,  that  when,  In  pumidng  the 
sand  out  of  the  hole,  tbe  pump  dropped  down 
below  where  the  powder  ought  to  be  they 
would  conclude  that  the  charge  had  explod- 
ed, and  would  deem  it  safe  to  use  the  drill  la 
cutting  out  pieces  of  rock  which  <!oald  not  be 
removed  with  a  spoon  or  scraper.  Wben 
asked  how  they  would  have  proceeded  under 
like  drcumstancee,  they  all  prescribed  a 
course  of  conduct  practically  the  same  as 
that  pursued  by  the  plaintlfT.  Whether,  aft- 
er having  satisfied  himself  by  the  circnm- 
stance  of  the  sudden  dropping  of  the  pump, 
a  circumstance  usually  relied  upon  by  otbw 
powder  men,  that  the  charge  had  shot  down, 
he  was  guilty  of  cooCribntory  negligence  in 
using  the  drill  was  a  question  for  the  Jury. 
In  the  light  of  the  evidence  we  cannot  say 
that  the  minds  et  reasonable  men  mli^t  net 
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differ  as  to  whether  lie  acted  as  an  oidbuurlly 
iwudent  powder  man  would  have  acted  In 
the  same  drcn instances.  There  was  evidence 
Bufllcient  to  t^e  the  rase  to  the  Jarj  npon 
erery  controverted  Issue. 

The  Judgment  48  reremd,  and  the  cause 
Is  rsnanded  for  a  new  trial. 

CROW,  a  J.,  and  MORRIS,  ICAIN,  and 
VCIXERTOK,  JJ^  concur. 


Cn  WMb.  M7) 

WBIOHT  T.  s(rn>Aic 

(Supreme  Court  of  Waibhigton.    April  4, 
1913.) 

L  VawnoB  ako  Potchaotb  ({  S*)— Contbaot 

or  Saw  or  Lahd— Onnoifs.   ^ 

A  contract  erprcMly  itatinir  that  9100  WM 
rec^Tcd  u  part  paTmeot  upon  the  purchase 
price  of  land,  (oQowed  by  proTlslona  clearly 
contemplatinfT  tbc  consammation  of  a  sale  of 
land.  altbooKh  proTidlns  tbat  the  purcbuer,  tl 
be  breacbed  the  cootract,  shoeld  be  only  liable 
to  the  extent  of  Roch  payment,  was  not  an  op- 
tion but  was  a  contract  for  the  sale  of  land. 

[Ed.  Note-— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  f  8 ;  Dec.  THg.  §  8.*] 

2.  Vemdob  Aifo  PuBCHAsaa  <i  1S3*>— Cow- 

TBACT  FOB  SaT.B  or  LAWD— MtTTnAUTT. 

A  cmtmct  for  the  sale  of  land,  proridlnff 
that  the  title  must  be  satisfoctory  to  the  pur- 
chaser, does  not  s1t«  the  purchaser  an  arbitrary 
right  to  r^ect  a  Rood  marketable  title  so  as 
thereby  to  laclc  mutnality. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  234r-237;  Dec  Dig.  | 
133.*] 

3.  Vewdob  aho  Pdbchasbb  (f  1S*>— CON- 
TBACT  FOB  Sau  OF  ZaMTD— OoiTBinnaTiON, 

An  obllgatimi  to  forfeit  9100  was  a  soffi- 
dent  consideration  to  support  a  promise  of  au- 
other  to  convey  laud  valued  at  aI)OUt  98,000 
npon  the  payment  of  the  Iwlance  of  the  pur- 
chase price. 

TEA.  Note.— For  other  cases,  see  Tendor  and 
Puchaser,  Cent  Die  |  14;  Dec.  Dig.  I  18.*] 

4.  VnifOOB  AMD  POBCHASBB  (%  23*)— UWILAT- 
EBAL  CONTBACT  rOB  8 ALB  OF  liAND— Mu- 
TUAUTr. 

Tlie  fact  tbat  a  contract  for  the  sale  o.' 
land  was  signed  only  by  the  owner  does  not 
ihow  a  want  ot  mutnaUtr- 
'  EEd.  Nota^For  othsr  cassfc  ses  Vendor  and 
Pnichaasr,  Cent  Dig.  1  28  ;  Dec.  Dig.  i  23.*] 

Sl  Sraomo  PEBroBHAHCB  <|  82*)— Sau  or 
Lakd— HUTUALirr. 

The  fact  that  the  pnrcliaser  In  a  contract 
for  the  sale  of  land  Is  liable  on  a  breach  only 
for  liquidated  damages  does  not  affect  his  right 
to  enforce  specific  performance  on  the  ftroand 
of  want  of  mutuality  of  remedies,  where  be  has 
tendered  the  agreed  price  and  has  Icept  the  ten- 
der good. 

IBd.  Mote— For  other  cases,  see  ^»eciflc  Per- 
formaaoe.  Gsnt  Dig-  H  88-00;  Dec  Dig.  { 
32.*} 

Q.  SPBCmO  PEBrOBlCAVOB  (I  101*)— COIT- 
TBACTS— MUTUAI.  COIICUBBENT  ASD  DEFEND- 
EHT  ObLIOATIONS. 

An  owner  cannot  claim  tbat  a  contract  of 
■ale  for  land,  where  the  payment  of  the  pur- 
chase price  was  to  be  concurrent  with  the  de- 
livery of  the  deed,  has  lost  its  vitality  on  ac- 
count of  delay,  where  he  has  not  at  any  time 


offered  to  perform  or  made  any  demand  and 
has  not  sought  to  rescind. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance^ Cent  Dig.  H^O,  205,  8U-817; 
Dec  M  I  101.*]  " 

7.  Spbcifio  Pebfobmarcb  <|  13*)— CxAina— 
Defx:ibbb. 

In  an  action  for  specific  performance  of  a 
contract  to  convey  land,  where  plaintiff  does 
not  ask  for  damages  in  the  alternative,  but 
claims  that  defendant  has  not  diBqualified  him- 
self 'to  convey  title,  the  fact  tbat  defendant 
may  liave  no  title  and  may  never  have  had  is 
no  defense,  since  be  onlv  has  to  malce  a  deed 
and  is  not  concerned  wiut  any  controversy  that 
mlRht  arise  l>etween  plaintiff  and  other  parties. 

[EH.  Note.— For  other  cases,  see  Specific  Per- 
formancsi  Cent  Dig.  M  80-82;  Dec  Dig.  | 
18.r] 

8.  ABATEUBUT  AVD  RbTIVAZ,  (|  16*)— DiBOOH- 
TINDANCB  or  PbIDB  ACTION  BBFOBE  TbIAI.. 

Alttwugh,  at  the  time  of  a  plea  of  abate- 
ment on  the  ground  of  the  pendency  of  a  prior 
action,  such  an  action  was  pending,  It.  cannot 
be  heu  to  have  been  vexatioas,  wittr^,  at  the 
time  (tf  the  trial  on  the  merits,  such  prior  ac- 
tion had  been  dismlsaed  without  prejudice. 

iEA.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Die  H  lU^UT ;  Dec.  Dig. 
I  15.*] 

En  Banc  Appeal  from  Superior  Court, 
King  OonntT;  BUtcheU  ailUam,  Judge. 

Aetloii  br  Owrse  B.  Wright,  Bzecutor  and 
Trustee  of  W^  Hammond  Wxight,  deceaeed, 
against  Hendricfc  Svydam.  Judgment  for 
riMitiHff^  and  defukdaut  appeals.  AfBrmed. 

John  W.  Roberts  and  Bailsman  &  Eelleher, 
all  of  Seattle,  for  appellant  Wright  ft  Kel- 
leber  and  Edward  W.  AUen,  aU  of  Seattie, 
for  respDttdent 

PARKER,  J.  This  action  was  ctnumenced 
on  May  1«,  1010,  by  W.  Hammond  Wrlfeht 
against  Hendrich  Snydam  to  mforce  spedflc 
performance  of  the  following  written  con- 
tract: "Received  of  W.  Hammond  Wright 
the  sum  of  one  hundred  dollars  as  part  pay- 
ment npon  purchase  price  of  the  following 
described  real  estate  wl&  the  appurtenances 
thereto,  situate  In  King  eotinCy,  state  of 
Washington,  to  wit:  •  •  •  The  balance 
of  the  pundnse  price  of  the  said  premises  is 
s0T«it7-nlne  hundred  dollars  to  he  paid  in 
cash,  npon  delivery  of  deed.  The  undersigned 
owners  of  said  premises  agree  within  fifty 
days  to  deliver  to  the  purchaser  an  abstract 
of  title  prepared  and  certified  by  a  reputable 
and  approved  abstract  company,  showing 
title  to  said  property  in  said  owners  in'fee 
simple,  free  from  all  liens  and  Incumbrances 
as  herein  stated,  and  good  and  marketable, 
and  to  convey  such  title  to  the  purchaser, 
his  heirs  or  assigns,  by  warranty  deed  -pre- 
pared  by  the  pnn^aser,  with  full  covenants 
satisfactory  to  the  purchaser,  it  upon  In- 
vestigation title  to  the  said  premises  shall 
be  found  to  be  insufflclent  In  any  of  the  re- 
spects aforesaid,  either  In  fact  or  as  shown 
In  the  abstract,  or  shall  be  unsatisfactory  to 
the  attorney  for  the  purchaser,  the  purchas- 
er nmy  at  any  time  thereafter  at  his  option 


•For  stbar  cases  see  same  teplo  and  eeetioa  NUMBER  m  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rsp'r  Zndsxss 
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elect  to  hare  tbe  soma  of  money  theretofore 
l)aid  by  him  as  part  payment  of  the  purchase 
price  Immediately  repaid  to  him,  and  In  the 
event  of  snch  election  the  owners  shall  re- 
turn such  sums  and  all  further  obligation  up- 
on their  part  shall  then  cease;  provided, 
however,  that  such  election  cannot  be  exer- 
cised until  after  thirty  days  after  the  objec- 
tions to  title  are'  pointed  out  In  writing  to 
the  owners,  which  length  of  time  is  allowed 
to  them  to  remedy  the  same.  If  title  to  the 
said  described  premises  shall  not  be  subject 
to  objection  In  any  of  the  respects  aforesaid, 
and  shall  be  satisfactory  to  the  attorney 
for  the  purchaser,  and  the  purchaser  shall 
fail  upon  his  part  to  perform  any  of  the 
terms  of  thi^  agreement,  then  tbe  said  sum 
of  money  first  above  mentioned  shall  be  re- 
tained by  the  undersigned  owners  as  liq- 
uidated damages,  and  they  shall  also  be  en- 
titled to  a  return  to  th^  of  the  said  ab- 
stract, and  neither  party  shall  be  under  any 
farther  liability.  Deed  is  to  be  executed 
Immediately  upon  examination  of  abstract, 
or  within  time  allowed  to  owners  to  cure  ob- 
JectioDB.  Purchaser  is  to  have  twenty  days 
after  delivery  of  abstract  within  which  to 
examine  title.  Time  Is  of  tbe  essence  of 
each  ot  the  provisions  of  this  agreement 
Dated  at  Seattle,  'Wloshlngton,  this  Angust 
14,  1908.  [Signed]  Hendrick  Suydam, 
Owna." 

The  cause  was  tried  and  submitted  to  the 
court  upon  the  merits  on  October  25,  1910, 
when  It  was  taken  under  advisement  by  the 
court  Thereafter,  on  May  26, 1911,  W.  Ham- 
mond Wright  died  in  King  oinnty,  being  tiben 
a  resident  thereof,  leaving  a  win  wherein 
George  B.  Wright  was  named  u  execator 
and  trustee  and  whereby  tbe  land  here  In- 
volved was  devised  to  him  as  such.  Then- 
uptm  Oeoi^  BL  Wright,  aa  eatib.  execator  and 
tmateeTWassubstltatedaa  idaintUE.  On  April 
29,  1912,  findings  <tf  Cact  and  oonelnalons  of 
law  were  made  and  filed  by  the  court  Id 
Caror  of  the  plabtUfl  and  agalnat  the  defend- 
ant, and  a  decree  roidered  according  aa 
prayed  for.  From  tUs  deposition  of  the 
canse,  the  defendant  has  apiwaled  to  this 
court 

The  facts  are,  in  mbatance,  aa  follows: 
The  contract  above  quoted  was  entered  into 
between  Suydam  and  Wright  on  Angust  14, 
1908.  the  date  it  bears,  and  9100  then  paid  by 
Wright  to  Snydam  ap(m  the  pundiase  price 
ot  the  land  as  therein  stated.  At  that  time 
the  legal  tlUe  (hereto  was  held  by  the  Steven- 
son-Sanders land  Company,  a  corporation; 
it  being  about  9  acres  of  a  40-acre  tract  own- 
ed by  that  company.  Suydam's  Interest  in 
the  land  at  that  time  was  under  a  contract 
for  the  purchase  of  the  entire  40-acre  tract 
theretofore  entered  into  by  him  with  that 
company,  upon  which  contract  he  had  paid 
only  a  part  of  the  purchase  price. .  The 
nature  of  Snydam'a  interest  In  the  land  at 
that  time  became  known  to  Wriest  a  short 


time  thereafter.  The  following,  among  other 
findings,  were  made  by  the  court:  "On  or 
about  the  6tb  day  of  September,  1908,  as  pro- 
vided In  the  said  agreement,  the  defendant 
delivered  the  said  abstract  of  title  to  tbe  at- 
torney for  the  said  W.  Hammond  Wright, 
but,  before  the  time  allowed  by  tbe  said 
agreement  for  the  examination  thereof  had 
elapsed,  negotiations  arose  between  the  said 
W.  Hammond  Wr^ht  and  tbe  defendant 
with  respect  to  a  modification  of  the  terms 
of  tbe  said  agreement  iiroposed  for  the  pur- 
pose of  accommodating  the  same  to  certain 
alleged  defects  in  titie,  and  thereupon  tbe 
defendant,  by  express  language  as  well  as 
by  conduct,  agreed  that  the  time  for  the 
examination  of  the  said  abstract  and  for  the 
performance  of  the  terms  of  tbe  said  agree- 
ment by  said  W.  Hammond  Wright  ^ould 
be  extended  for  a  reasonable  length  of  time. 
Thereafter,  and  before  the  expiration  of 
such  reasonable  time,  and  while  such  negotia- 
tions were  still  In  prepress,  and  without 
any  intimation  of  his  desire  to  terminate 
them,  the  defendant  went  to  the  ofilce  of  the 
attorney  for  the  said  W.  Hammond  Wright, 
during  the  attorney's  absence,  and  withdrew 
the  said  abstract,  and  upon  the  I9th  day  of 
October,  1008,  delivered  the  same  to  one 
William  Pitt  Trimble,  with  whom  the  de- 
fendant unbeknown  to  the  said  Wright,  was 
tb^  negotiating  a  sale  of  the  said  premises. 
The  said  WUllam  Pitt  Trimble,  with  full 
knowledge  of  the  said  contract,  referred  to 
In  paragraph  3  preceding,  pnrchaaed  the  said 
premises,  and  at  bis  reqnest,  and  as  a  part 
of  the  transaction  In  question,  the  defendant 
Suydam  upon  the  24th  day  of  October,  1906, 
ent^ed  into  a  wrlttoi  contract  to  convey  tbe 
said  premises, 'together  with  other  premise 
to  bis  mother-in-law,  Catherine  O.  Denny, 
and  upon  the  aame  day,  and  as  a  part  of  tbe 
same  transaction,  the  said  Catherine  O.  Deai- 
ny  aaedgned  the  contract  last  mentioned  to 
the  said  William  Pitt  Trimble,  and  upon  tbe 
leth  day  of  May,  191<^  the  defendant  Suydam, 
pursuant  to  the  said  contract  and  assignment 
thereof,  executed  a  warranty  deed  of  tbe 
praises  in  question  to  the  said  William  Pift 
Trimble.  Upon  tbe  22d  day  of  September, 
190^  without  Informing  hiin  of  his  n^otla- 
tlons  with  the  said  Trimble,  the  defendant  re- 
quested the  said  W.  Hammond  Wright  to  re- 
ceive badi  the  said  deposit  of  flOO  and  to 
consider  the  said  agreement  of  August  14. 
1908,  canceled.  This  request  the  said  W. 
Hammond  Wright  refused.  At  no  prerions 
time  bad  the  defendant  signified  an  Inten- 
tion or  desire  to  cancel  the  said  agreement 
or  to  repay  the  said  deposit  money,  and  at  no 
time,  dther  before  or  after  this  date,  did  tbe 
defendant  tender  performance  of  the  terms 
of  the  said  agreement  set  forth  in  ftaragraph 
3  by  him  to  be  performed,  or  demand  per^ 
formance  of  the  terms  of  the  said  agree- 
ment to  be  performed  by  the  said  W.  Hanft- 
mond  Wright." 
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On  S^tember  26, 1906.  Wright  commenced 
an  action  In  the  saperior  court  for  Kins 
eonnty  against  Saydain  and  the  Stevaiaon- 
Sanders  land  Cmnpanr,  seddng  specific  per- 
formance of  the  contract,  and  filed  notice  of 
the  pendency  thereof  in  Uie  ottlce  of  the  aud- 
itor of  King  comity.  A  trial  of  that  action 
In  the  supoior  court  resulted  In  Judgment  in 
favor  of  Snydam,  denying  the  relief  prayed 
for.  Appeal  was  thereupon  taken  by  Wright 
from  that  ]udgm«it,  which  was  thereafter 
affirmed  by  this  conrt  Upon  petition  for  re- 
hearing, this  court  modified  its  decision  of 
affirmance  to  the  extent  of  directing  the 
saperior  conrt  to  racate  ita  Judgment,  and  in 
Hen  tbereof  enter  a  Judgment  dismissing  the 
action  without  prejudice  to  the  right  of  ap- 
pelant therein  to  commence  a  new  action. 
This  dispoaitkm  of  that  case  In  tlda  court 
may  be  found  m  00  Wash.  S30.  037.  lOS  Pac 
110  Pae.  &  Jndgmoit  of  dlamlasal  wlth- 
ont  iwejndlce  waa  acomrdlngly  entered  In  that 
action  by  the  snp^or  court  after  the  eom- 
meaeement  of  this  aetlcm.  On  September  28, 
MO^  after  the  rendering  of  the  first  Judg- 
ment In  the  superior  court,  and  before  the 
conunoicement  of  this  action,  Suydam  ac- 
quired title  to  the  land  by  oouTeyance  from 
the  Bterenson- Sanders  Land  Company  In 
pursuance  of  this  contract  with  that  compiLny. 
This  deed  of  eonv^ance  waa  recorded  in  the 
O0CQ  of  the  auditor  of  King  county  on  Feb- 
ruary 19, 1910.  Wright  did  not  receive  knowl- 
edge of  the  execution  of  this  deed  until 
after  Ita  rectwding.  On  Ibiy  16, 1910,  Wrl^t 
caused  to  be  prepared  a  deed  of  conveyance 
for  execution  in  pursuance  of  his  contract 
with  Suydam,  presoited  it  to  Snydam.  ten- 
dered him  the  balance  of  the  pnrctaase  price, 
and  deBunded  that  he  execute  the  deed, 
which  tender  and  demand  were  reused. 
Thereafter,  on  the  same  day,  this  action  was 
cmnmenced  in  the  superior  court,  and  notice 
of  the  pendency  thereof  duly  filed  In  the 
office  of  file  auditor  of  King  county.  On  the 
■ame  day,  as  we  have  already  noticed,  Suy- 
dam executed  a  deed  of  conveyance  for  the 
land  to  mUlam  Pitt  Trimble.  This  deed  was 
not  recorded  in  the  ofilce  of  the  auditor  of 
King  county  until  some  time  later.  In  this 
and  the  former  action  Wright's  wife  was 
joined  aa  plaintiff,  but  she  has  disclaimed 
all  Interest  in  the  controversy,  and  hence  we 
have  not  referred  to  her  as  a  party. 

The  argument  of  counsel  for  ai^ellant  up- 
on the  questions  of  fact  Involved  is  directed 
particularly  to  the  finding  of  the  trial  court 
tbat  there  was  an  agreed  extension  of  time 
for  the  examination  of  the  abstract  and  the 
consummation  of  the  sale.  It  is  Insisted 
tbat  this  finding  Is  not  warranted  by  the  evi- 
dence, and  also  that  such  a  contract  would 
have  to  be  In  writing  to  become  legally  bind- 
ing, In  the  light  of  the  statute  of  fi*auds, 
since  It  would  Involve  the  modification  of  a 
contract  for  the  sale  of  lands.  The  view  we 
take  of  the  nature  of  the  contract  and  of  the 

mFw-i« 


respective  rights  thw eunder,  which  will  be 
hereafter  noticed,  renders  It  unnecessaiV  for 
us  to  follow  this  contention  and  detamine 
whether  there  was  any  such  agre«nent  then 
made  binding  In  law.  There  are,  we  think, 
other  controlling  facta  touching  the  life  and 
vitality  of  the  contract  after  the  expiration 
of  the  times  therein  specified  for  doing  the 
things  agreed  to  be  done  upon  the  part  of 
the  respective  parties;  that  is,  the  fact  that 
at  no  time  did  Suydam  ever  tender  perform- 
ance of  the  contract  to  Wright  or  demand 
any  performance  tbereof  from  Wright,  and 
the  fact  that  Wright  never  at  any  time  claim- 
ed rescission  of  the  contract  because  of  de- 
fective title.  These  tects  were  In  effect 
found  by  the  trial  court,  and  we  think  are 
fully  sustained  by  the  evldmce.  We  are 
satisfied  from  the  evidence  that  the  request 
made  by  Suydam  of  Wright,  for  the  r^nrn 
of  the  9100  paid  upon  the  purchase  price, 
waa  not  made  or  dalmed  as  'a  matter  of 
right,  nor  upon  the  ground  of  failure  on  the 
part  of  Wri^t  to  perform  his  part  of  the 
contract  We  notice  this  tAct  in  view  of  the 
language  of  the  finding  above  quoted,  which 
mle^t  be  considered  aa  not  clear  In  this  re- 
gard. 

[1}  The  argument  of  counsel  tor  appellant, 
upon  the  questions  of  law  Involved  In  the 
merits  of  the  case,  proceeds  upon  the  the- 
ory that  the  contract  amounts  to  no  more 
than  a  mere  option  to  purdiase,  under  which 
Wrlglit's  privily  of  purchase  ceased  upon 
the  expiration  of  the  time  agreed  upon  for 
hlB  examination  of  the  abstract,  assnming 
tbat  he  cUd  not  then  elect  to  exerdse  his 
option  without  any  notice  or  dalm  given  or 
made  1^  Suydam  to  Wright  looking  to  the 
termination  of  the  option,  and  that,  viewed 
as  a  contract  tor  the  sale  of  the  land,  the 
contract  ladrs  mutuality  and  therefore  can- 
not be  ^forced  as  such.  That  the  contract 
is  not  an  option  In  form  is  apparent  from  a 
casual  reading  of  It  It  is  expressly  stated 
therdn  that  the  $100  was  received  from 
Wright  as  part  payment  upon  the  purchase 
price  of  the  land,  followed  by  provlslona 
clearly  contemplating  the  consummation  of 
a  sale  of  the  land  from  Suydam  to  Wright, 
amounting  to  an  agreement  on  the  part  of 
Suydam  to  sell  and  on  the  part  of  Wright  to 
purchase.  -The  argument  is  In  substance  that 
AVright  cannot,  under  the  terms  of  the  con- 
tract, be  compelled  to  specifically  perform 
(that  is,  that  he  cannot  be  compelled  to  take 
the  land  and  pay  the  balance  of  the  purchase 
price  even  though  the  title  is  satisfactory  to 
him) ;  that  the  only  remedy  available  to 
Suydam  Is  tbat  be  may  retain  the  $100  paid 
upon  the  purchase  price  as  liquidated  dam- 
ages resulting  from  Wright's  failure  to  per- 
form; and  that  therefore  the  contract  la  in 
substance  a  mere  option.  This  is  a  plausi- 
ble argument,  but  loses  sight  of  the  sub- 
stance of  the  ccmtract  and  rests  solely  upon 
the  provisions  thereof  relating  to  the  remedy 
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available  to  SoTdam  In  the  event  Wrlgbt 
falls  to  perform.  The  fact  remains,  however, 
that  the  contract  constltut«B  an  agreement 
on  the  part  of  Suydam  to  sell,  and  on  the 
part  of  Wright  to  pnrchase,  the  land.  This, 
we  think,  dlstlngnlshes  It  from  a  mere  op- 
tion contract,  which,  upon  the  tallnre  of  the 
prospective  pnn^aer  to  exercise  his  option 
rights  within  the  time  agreed  upon,  would 
Automatically  cut  off  such  right  without  any 
notice  given  or  demand  made  for  perform- 
ance by  the  owner  of  the  land. 

In  1  Warvdle  on  Vendors  (2d  Ed.)  |  125, 
the  distinction  between  an  option  and  a  con- 
tract for  sale  is  commented  upcm  as  follows: 
"There  is  a  marked  distinction  between  an 
optl(m  of  sale  and  a  contract  for  sale,  al- 
though such  distinction  Is  frequently  over- 
looked. If,  without  consideration,  an  option 
is  a  mere  proposal  which  may  be  retracted 
at  any  moment,  If  glv^  for  a  con8lderati(m, 
it  amounts  to  nothing  more  than  a  prlvll^e 
to  purchase  at  a  certain  price  or  within  a 
certain  time.  It  is  not  a  sale;  It  is  not  evm 
an  agreement  for  a  sale;  at  best  It  Is  but 
a  right  of  election  In  the  party  receiving 
same  to  exercise  a  privilege,  and  only  when 
that  privilege  has  been  exercised  by  accept- 
ance does  it  become  a  contract  to  sell.  If, 
based  upon  a  consideration,  it  cannot  be  ex- 
tended beyond  the  time  limited  without  a 
new  consideration,  and  even  though  this  is 
attempted  and  such  extensloD  Is  evidenced 
by  a  writing,  it  Is  still  nudum  pactum  and 
void."  39  Cyc.  1232  ;  21  Am.  &  EJng.  Ency. 
Law  (2d  EJd.)  931. 

Now  the  fact  that  the  contract  by  its 
terms  confines  Saydam's  remedy  against 
Wright  to  the  recovery  of  liquidated  damages 
<and  that  Is  what  the  right  to  retain  the 
$100  paid  upon  the  pundiase  price  in  effect 
amounts  to)  does  not  change  the  fftct  that 
the  contract  is  on  Suydam's  part  a  promise 
to  sell  and  on  Wright's  part  a  promise  to 
purchase.  An  agreement  In  a  contract,  speci- 
fying and  limiting  the  particular  remedy 
available  to  a  party  to  the  contract  upon 
the  breach  thereof  by  the  other,  does  not 
change  the  respective  mutual  promises  which 
constitute  the  substance  of  the  contract 
Wright  did  not  contract  and  pay  for  a  mere 
privilege  to  purchase  land  at  a  future  time, 
but  he  agreed  to  purchase  and  i>ald  part  of 
the  purchase  price.  We  are  of  the  opinion 
that  the  contract  Is  one  for  the  sale  of  laud ; 
both  parties  being  bound  thereby  as  seller 
and  purchaser  respectively,  though  the  rem- 
edy of  Suydam,  upon  breach  by  Wright,  may 
be  confined  to  liquidated  damages.  Our  de- 
cisions in  Jones  v.  Ellenfeldt,  28  Wash,  687, 
69  Pac.  368,  and  Neeson  v.  Smith,  47  Wash. 
386,  92  Pac.  131,  cited  and  relied  upon  by 
counsel  for  respondent,  are  not  opposed  to 
this  view,  since  the  contracts  therein  Involv- 
ed and  regarded  as  options  contained  no 
agreement  whatever,  either  express  or  Im- 
plied, on  the  part  of  the  prospective  purchas- 
ers to  irarcbaaOL 
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[S]  Viewed  as  a  contract  for  the  sale  of 
the  land,  do  its  terms  dlsdose:  (1)  Bjxctk 
want  of  mutuality  of  obligation  from  each 
party  to  the  other  that  the  law  will  decline 
to  recognize  it  as  a  binding  contract;  or  02) 
such  want  of  mutuality  of  remedy,  available 
to  each  of  the  respective  parties  upon  a 
breach  by  the  other,  that  the  law  will  not 
enforce  specific  performance  against  Suydam 
In  favor  of  Wright  because  such  remedy 
would  not  be  available  to  Suydam  upon  a 
breach  by  Wrlj^t?  It  is  Insisted  that  sucb 
want  of  mutuality  of  obllgati<m  is  evidenced 
by  the  terms  of  the  contract  providing  that 
the  title  should  be  satisfactory  to  Wright, 
and  that  he  may,  upon  the  title  proving 
unsatisfactory  to  him,  however  arbitrarily 
he  decides  that  question,  have  returned  to 
him  the  flOO,  and  In  that  manner  rescind 
the  contract.  In  so  far  as  the  fact  that  the 
terms  of  the  contract  make  the  consumma- 
tion of  the  sale  dependent  upon  title  beins 
satisfactory  to  Wright  is  concerned,  we  think 
that  he  is  not,  by  the  terms  of  the  contract, 
entitled  to  arbitrarily  reject  the  title.  This 
question  was  reviewed  by  us  in  Dean  v.  Wil- 
liams, 56  Wash.  614.  106  Pac.  130,  where 
there  was  involved  a  contract  quite  similar 
to  this  In  so  far  as  the  right  of  the  ptwchas- 
er  to  reject  the  title  is  concerned.  We  held 
In  that  case  that  the  purcliaser  did  not  have 
the  right  to  arbitrarily  reject  the  title,  not- 
withstanding the  contract  seemed  in  terms 
to  so  provide,  but  that  he  was  bound  to  ac- 
cept a  good,  marketable  title.  See,  also, 
Anderson  v.  Frye  &  Bruhn,  69  Wash.  80, 
124  Paa  499.  We  think  that  Wright  was  in 
this  respect  bound  by  the  terms  of  the  con- 
tract to  the  extent  of  being  liable  to  forf^t 
the  flOO  paid  upon  the  purchase  price  as 
liquidated  damages,  bo  that  there  was  no 
lack  of  motaalitar  of  obligatloa  la  tiiia  n- 
spect. 

[1]  Mor  do  we  think  there  was  any  ladc 
of  legal  mutuality  of  obligation  because  of 
the  fact  that  Wright  may  satisfy  all  obliga- 
tions of  the  contract  upon  his  part  to  per- 
form by  forfeiture  of  the  amount  paid  uptm 
the  purchase  price.  His  obligation  to  for- 
feit this  sum  was  a  0uffl<dent  cmislderatloa 
to  support  the  promise  made  by  Suydam  to  con- 
vey, upon  the  payment  of  the  balance  of  the 
purchase  price.  Clearly  this  was  snffldeiit 
mutuality  of  obligation. 

[4]  It  also  seems  plain,  under  our  former 
decisions,  that  the  fact  that  the  contract 
was  unilateral  in  form,  being  signed  only  by 
Suydam,  would  not  show  a  want  of  mutual- 
ity. Western  Timber  Company  v.  Kalama 
River  Lumber  Oo.,  42  Wash.  620,  85  Pac.  338, 
6  L.  H.  A.  (N.  S.)  397, 114  Am.  St  Rep.  137,  7 
Ann.  Gas.  667  ;  36  Cyc.  623,  624. 

[E]  The  question  of  want  of  mutuality  of 
remedies,  as  affecting  appellant's  right  to 
enforce  specific  performance  of  the  contract 
as  well  as  by  an  action  to  recover  damages, 
is  one  at  first  thought  of  seeming  difficulty, 
in  view  fit  the  fact  that  Suydam's  leutedy. 
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for  a  breach  on  the  part  of  Wrigltt  is  limited 
to  liquidated  damage  measured  by  the 
amount  iwld  upon  the  pundiaae  price.  Conn- 
sel  for  appellant  Invoke  the  general  rule  that 
there  must  be  mntnallty  of  remedy  as  well 
as  of  obligation  In  order  to  enable  either 
party  to  Invoke  the  remedy  of  spedflc  per- 
tortnanee.  In  2  Pomeroy's  Bqnltable  Boue- 
dles,  I  760  (snppliementary  to  Pomeroy's  Eq- 
uity JnriBpradence),  the  learned  author 
states  the  rule,  which  seems  to  be  subject  to 
nnmerous  exceptions,  as  follows:  'The  fre- 
quent statemoit  of  the  rule  of  mutuality, 
that  the  contract,  to  be  specifically  oiforced, 
most  as  a  general  role  be  mutual  (that  Is  to 
say,  su^  that  it  might,  at  the  time  It  was 
entered  taito,  have  been  enforced  by  Mther 
of  the  parties  against  the  other),'  is  open  to 
so  many  exceptions  that  it  is  of  little  value 
as  a  mle.  Bat,  In  view  of  the  firm  place 
that  the  doctrine  of  mutuality  has  obtained 
la  the  courts  of  equity,  it  seems  well  to  at- 
tempt a  restatement  that  shall  be  more  free 
from  exceptions.  The  following  form  seems 
to  meet  the  cases  generally.  If,  at  the  time 
of  the  filing  of  the  bill  In  equity,  the  contract 
being  yet  executory  on  both  sides,  the  de- 
fendant, himself  free  from  fraud  or  other 
personal  bar,  could  not  have  the  remedy  of 
spedfic  performance  against  the  plalntifT, 
then  the  contract  is  so  lacking  In  mutuality 
that  equit?  will  not  compel  the  defendant 
to  perform,  but  will  leave  the  plalnUfT  to 
his  remedy  at  lew.  This  rule,  it  Is  believed, 
covers  the  drcnmstances  in  equity  where, 
according  to  the  weight  of  authority,  the 
court  refuses  Its  aid  few  la<^  of  mutuallt7> 
So  far  as  there  Is  a  principle  of  mutuality, 
It  is  a  mutuality  of  remedy  in  equity  at  the 
time  of  filing  the  bill  that  Is  required,  and 
not  a  mutuality  in  the  terms  of  the  contract 
when  the  contract  is  made.  Equity  is  en- 
tirely willing  to  grant  plaintiff  the  perform- 
ance he  ai^lles  for,  bnt.  If  It  finds  that  in 
doing  BO  the  defendant,  without  fanlt,  is  left 
in  turn  to  a  remedy  at  law  only,  it  refuses 
to  lend  Its  aid  to  such  an  unequal  result 
nierefore  anj  original  lack  of  mutuality  In 
the  terms  of  the  contract  will  have  no  in- 
fluence if  the  court  finds  that  giving  the 
plalntlfC  his  relief  will  no  longer  leave  the 
defendant  to  the  law  for  relief." 

Now  it  la  apparent  that  Snydam  will  in 
this  controversy  not  be  left  to  his  remedy  at 
law.  Indeed,  In  view  of  the  fact  of  Wright's 
tender,  whlc^  has  at  all  times  been  kept 
good,  Suydam  will  not  require  any  remedy  at 
either  law  or  equity  to  enforce  his  rights. 
He  is  in  substantially  the  same  position  as 
If  respondent  had  entirely  performed  bis  part 
of  the  contract,  indudlng  that  part  which 
was  not  specifically  enforceable  against  him. 
One  of  the  numerous  exertions  to  the  rule 
is  where  the  plaintUTs  unenforceable  promise 
has  been  performed.  In  2  Pomeroy's  EJqulta- 
ble  BanedleSr  |  771,  the  author  further  ob- 
serves: "So  long  as  sudk  a  contract  re- 
mains ttocutory,  the  filing  of  the  UU  does 


not  make  the  remedy  mutual,  and  In  these 
cases  equity  refuses  spedflc  p^formance 
against  the  defendant  because  of  the  lade 
of  mutuality ;  in  fact,  because  it  would  leave 
defendant  in  the  unjust  position  of  having 
no  assurance  of  performance  on  plalntltTu 
part  Bnt  that  equity  is  concerned  only  with 
the  mntnallty  at  the  time  of  filing  of  the  bill 
Is  dearly  shown  by  those  cases  where  the 
contract  is  executed  on  plaintifTs  part  The 
terms  are  the  same,  but  defendant  would 
no  longer  need  to  trust  an  inadequate  remedy 
at  law,  and  equity  compels  him  to  perform." 
In  the  text  of  36  Oyc  631,  the  role  is  stated 
as  follows:  "If  plaintiff  has  performed  his 
unenforceable  promise,  the  fact  that  before 
such  performance  there  was  a  lack  of  mu- 
tuality in  the  remedy  is  no  defense."  Nu- 
merous cases  are  there  cited  in  support  of 
the  text. 

The  case  of  Brown  v.  Munger,  42  Minn. 
482,  44  N.  W.  619.  Is  In  principle  much  like 
this.  There  the  defendant  was  seeking  spe- 
dflc performance  by  his  answer  in  a  suit  to 
cancel  the  contract  It  appeared  that  the 
contract  would  have  been  unoiforceable  In 
equity  on  the  part  of  the  plaintiff  because 
certain  land  which  be  was  to  receive  as  part 
consideration  for  the  performance  of  the  con- 
tract on  his  part  was  not  described,  but  was 
to  be  selected  by  the  defendant,  and  was  to 
be  of  a  certain  kind  and  within  a  certain 
distance  of  a  railroad.  Disposing  of  the  con- 
tention that  by  reason  of  this  fact  there 
was  a  want  of  mutuality  of  remedies,  the 
court  observed:  "In  the  case  at  bar,  al- 
though the  contract  may  have  been  original- 
ly, as  regards  its  performance  by  the  defend- 
ant beyond  the  Jurisdiction  of  the  court 
the  only  obstacle  In  the  way  has  been  remov- 
ed in  the  manner  provided  for  by  the  terms 
of  the  agreement  The  defendant  alleges  in 
his  answer  that  he  has  selected  out  set 
apart  and  appropriated  to  the  contrati,  as 
he  was  authorized  to  do,  certain  described 
tracts  of  land,  completely  answering  the  re- 
quirements of  the  instrument  as  to  quantity, 
quality,  and  location;  that  he  has  properly 
executed  and  tendered  conveyances  thereof, 
and  In  all  things  stands  prepared  and  willing 
to  perform  the  contract  on  his  part.  Upon 
the  allegations  of  the  answer,  there  is  ab- 
solutely nothing  in  the  way  of  a  decree  which 
will  fully  and  equitably  protect  and  enforce 
the  rights  of  both  partlea  If  these  allega- 
tions prove  true,  defendant  Is  entitled  to 
specific  performance." 

We  are  of  the  opinion  that,  at  the  time  of 
the  commencement  of  this  action  and  since 
then,  by  reason  of  Wright's  tender,  the  de- 
fense of  want  of  mutuality  of  remedies  is 
not  available  to  Suydam  In  this  action.  In- 
deed, he  Is  in  such  a  situation  that  he  needs 
no  remedy,  except  that  the  appellant's  tender 
be  kept  good,  and  this  Is  properly  provided 
for  In  the  decree. 

[I]  Had  the  contract  lost  Its  vitality  and 
the  further  ri|^t  of  the  parties  ttwrninder 
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come  to  an  end  at  the  time  of  the  tender  of 
the  balance  of  the  purchase  price  on  the 
date  of  the  commencement  of  this  action? 
We  have  seen  that  on  that  day  Wright  ten- 
dered to  Snydam  the  full  amount  of  the  bal- 
ance of  the  purdiase  price,  at  the  same  time 
demanding  a  deed  In  pursuance  of  the  con- 
tract, that  Suydam  had  not  theretofore  at 
any  time  offered  to  perform  or  made  any 
demand  upon  Wright  to  perform  the  con- 
tract; and  that  Wright  had  not  theretofore 
sought  to  rescind  on  account  of  detective 
title.  It  Is  plain,  from  the  terms  of  the  con- 
tract, that  the  payment  of  the  balance  of 
the  purchase  price  and  the  conveyance  of  the 
land  to  be  made  by  Suydam  to  Wright  are 
mutual,  concurrent,  and  dependent  acts,  to  be 
performed  by  the  respective  parties  at  the 
same  time.  Under  our  repeated  holdings, 
these  facts  would  prevent  Suydam  from  sue- 
cessfully  claiming  that  Wright  Is  not  entitled 
to  a  conveyance,  as  provided  by  the  terms 
of  the  contract  See  Lewis  v.  Wellard,  62 
Wash.  590,  114  Pae.  455,  where  our  former 
de<4Bion8  on  the  subject  are  reviewed, 

[7]  It  is  Instated  by  counsel  for  appellant 
that  respondent  cannot  have  a  decree  for 
RpecIHc  performance,  because  appellant  did 
not  have  at  the  time  of  the  rendering  of*the 
decree,  and  has  not  since  then  had,  any  title 
to  convey.  In  view  of  the  fact  that  appellant 
has  voluntarily  disouallfled  himself  from  per- 
forming his  contract,  to  whatever  extent  he 
may  be  so  disqualified,  the  fact  that  respond- 
ent Is  not  asking  damages  In  lieu  of  a  con- 
veyance from  appellant,  but  is  willing  to  take 
a  conveyance  from  him  In  compliance  with 
the  terms  of  the  contract,  and  that  respond- 
ent is  resting  his  right  upon  the  theory  that 
appellant  has  not  disqualified  himself  from 
conveying  in  pursuance  of  the  terms  of  the 
contract,  we  think  that  appellant  cannot  now 
he  permitted  to  say  that  any  conveyance  he 
might  now  make  in  pursuance  of  the  con- 
tract win  not  vest  title  In  respondent  Ap- 
pelant may  have  divested  himself  of  title  by 
conveyance  to  Trimble  to  the  extent  of  estop- 
ping himself  to  claim  title  as  against  Trim- 
ble, but  that  does  not  prevent  respondent 
from  proceeding  upon  the  theory  that  appel- 
lant Is  not  disqualified  from  performing  the 
contract  by  conveyance  in  pursuance  of  Its 
terms.  Snrely  appellant  cannot  be  permitted 
to  avoid  performance  by  claiming  dlaqoall- 
flcatlon  to  perform,  when  such  performance 
does  not  Involve  any  act  of  greater  difficulty 
than  the  mere  execution  of  a  deed.  There  Is 
.nothing  rendering  even  slightly  dlificult  the 
execution  by  appellant  of  a  deed  such  as  this 
contract  calls  for.  We  would  have  here  a 
quite  different  question  If  respondent  were 
asking  for  a  conr^ance  or  damages  In  the 
altemative,  and  were  conceding  dlsquallflca- 
tlon  to  perform  on  the  part  of  appellant 
We  are  not  here  concerned  with  any  con- 
tcoversy  which  nuy  arise  between  respond^it 
and  Trlmbla  after.,  conveyance  is  made  to 


respondent  In  pursuance  of  this  contract. 
Enough  appears,  iiowevra,  to  show  tliat,  by 
reason  of  Trimble's  notice  of  respond^t's 
rights  under  this  contract,  respondent's 
claim  of  right  as  against  Trimble  is  appar- 
ently not  unfounded.  No  authority  has  been 
called  to  our  attention  touching  this  con- 
tention of  appellant  We  think,  however.  It 
Is  fully  answered  by  the  remarks  of  Prof. 
Pomeroy  In  his  Specific  Performance  of  Con- 
tracts (2d  Kd.)  I  438,  as  foUows:  "The  gener- 
al doctrine  Is  firmly  settled,  both  In  England 
and  In  this  country,  that  a  vendor  whose  es- 
tate is  less  than  or  different  &om  that  which 
he  agreed  to  sell,  or  who  cannot  give  the  exact 
subject-matter  embraced  In  his  contract  will 
not  Ik  allowed  to  set  up  his  Inability  as  a. 
defense  against  the  demand  of  a  porchaser 
who  Is  willing  to  take  what  he  can  get  with 
a  compensation.  The  vendee  may,  if  he  so 
elect,  enforce  a  specific  performance  to  the 
extent  of  the  vendor's  ability  to  comply  with 
the  terms  of  the  agreement  and  may  compel 
a  conveyance  of  the  vendor's  deficirat  estate, 
or  defective  title  or  partial  subject-matter, 
and  have  compensation  for  the  dlffer^ce  be- 
tween the  actual  performance,  and  the  per- 
formance which  would  have  been  an  exact 
fulfillment  of  the  terms  of  their  contract" 
The  fact  that  compensation  Is  not  here 
sought  does  not  lessen  the  force  of  this  doc- 
trine as  applicable  here. 

[I]  At  the  time  this  action  was  commenced, 
the  former  action  against  Suydam  and  the 
Stevenson-Sanders  Land  Company  to  enforce 
specific  performance  of  this  contract  was  stUl 
pending  in  this  court  upon  appeal;  that  Is, 
while  our  original  opinion  had  be^  Sled,  de- 
ciding the  case  against  Wright,  it  was  not 
then  finally  disposed  of  upon  rehearing,  and 
of  course  no  formal  Judgment  of  dlnuisa- 
al  without  prejudice  had  then  been  en- 
tered In  the  superior  court,  as  directed 
by  ns  in  disposing  of  the  petition  for  re- 
hearing. Upon  these  facts,  Suydam  son^t 
an  abatement  of  this  action  upon  the  ground 
of  another  action  pending,  and  now  Insists 
that  the  trial  court  erred  In  not  dismissing 
this  action  for  that  reason.  There  Is  some 
controversy  as  to  the  question  of  abatement 
being  timely  raised  in  this  action  by  proper 
motion  or  plea.  However  that  may  be.  It  ap- 
pears that  our  decision  upon  the  rehearing  ot 
the  former  case,  directing  Its  dismissal  with- 
out prejudice,  was  rendered  August  6,  1910; 
and  the  formal  order  of  dlanlssal  was  enter- 
ed In  the  superior  court  on  October  18,  1910, 
while  the  trial  of  this  action  occurred  Octo- 
ber 25,  1910.  It  is  apparent,  then,  that 
no  other  action  was  pending  at  the  time 
this  Uctton  was  tried  upon  the  merits.  In 
the  text  of  1  Cyc.  25,  the  prevailing  rule 
touching  abatement  under  such  circumstances 
is  stated  as  follows:  "The  tendency  of  the 
later  cases  and  a  preponderance  of  authority 
sustain  the  doctrine  that  it  Is  a  good  ans^wcr 
to  a  plea  of  the  pendency  of  a  prior  action 
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tar  tbe  same  canse  that  the  former  suit  has 
been  dlscfmtlnned,  wbetber  the  discontiiiu- 
anoe  be  betore  or  after  the  fllli^  of  the  plea. 
Under  tbla  doctriae,  the  plea  will  be  orer- 
ruled  unless  the  prior  suit  Is  pending  at  the 
time  of  the  trial  of  the  second."  This  Is  In 
harmony  with  the  remarks  of  Justice  Dunbar, 
made  In  Harris  t.  ndalgo  Hill  Co^  38  Wash. 
169,  171,  80  pac  280,  where  he  said:  "It  is 
not  monsft  to  show  that  another  action  Is 
puidlns,  but  it  mnst  appear  that  such  action 
would  be  liable  to  become  vexations,  and  al- 
•D  that  tnll  rtilef  conid  have  been  obtained 
In  the  fwmer  action."  It  is  plain  that  the 
fonnor  action  eonld  not  have  been  vexatious 
nor  afford  the  relief  here  sought  bj  reqiondait 
at  any  time  aftw  the  ccmunencemfflit  of  this 
action. 

It  la  worthy  of  note,  hi  oonnectloD  with 
what  we  have  here  said,  that  the  former  ac- 
tion was  against  both  Suydam  and  ttie 
Stevenson-Sanders  lAnd  Company.  The 
thing  soo^  in  that  action  was  not  convey- 
ance fiHnan  Saydam  alone,  bat  conv^ance 
from  Suydam  and  tlie  Stevenson-Sanders 
Land  Company.  This  relief,  it  was  manifest, 
conld  not  be  granted  in  that  action,  because 
the  land  company  had  not  tb^  rec^ved  the 
pnrdMse  price,  and  therefore  It  conld  not  be 
compelled  to  convey.  Had  the  relief  there 
sought  been  only  a  conveyance  from  Suydam, 
the  questions  involved  would  have  been  quite 
different.  It  iB  tme  that  in  our  opinion  (60 
Wash.  630,  SS6,  108  Fac.  610,  110  Fac.  8)  we 
said  that  "a  decree  requiring  Suydam  to  con- 
vey  would  be  an  idle  and  fruitless  thing." 
This  remark,  however,  was  not  necessary  to 
a  decision  of  any  question  there  Involved, 
and,  Binoe  the  writer  of  this  tv^lon  was  the 
writer  of  that  one,  he  feels  tree  to  say  here 
that  the  language  quoted  should  not  have 
been  there  uaed. 

Wte  conclude  that  the  decree  of  the  learned 
trial  court  properly  disposed  of  the  rights  of 
the  paitiea  here  Involved  and  that  It  abonld 
be  afflrmed.  It  la  so  ordered. 

GROW.  G  7..  and  MOUNT,  FUUiBRTOM, 
OOSIl  MORRIS,  BlJJSk  and  MAIN,  JJ., 
eoneur. 


m  Wuh.  AT) 

COLISEUM  INV.  CO.  v.  KINO  OOUNTT 
et  aL 

(Snpreme  Court  of  WasUogton.   April  11, 
1913.)  *' 

1.  JODGHZNT     (I    249*)  ~  COlfTOBiaTr  TO 
PiXADIHOB. 

At  the  expiration  of  a  lease  by  a  cooDty 
of  land  for  an  amusement  park,  the  count; 
took  poBSeHsion  and  refusecl  to  have  an  ap- 
praisu  of  the  ImproTcmestB  made  by  the  lessee, 
,  as  provided  by  the  lease.  Tbe  lesiec  lued  to 
enjoin  interfereoce  with  removal  of  the  im< 
provementfl,  charging  that  tbe  county  intended 
to  convert  them  to  its  own  use  by  rentinir  them 
to  idaintlS's  rabtenants,  and  prayed  for  a  re 
esiver  and  for  judgment  for  the  rents  collect- 


ed by  tbe  eoun^.  SM,  that  a  decree,  based 
on  plaintiff's  right  to  possession  untfl  payment 
of  the  appraised  value  of  the  Improvements, 
which  required  the  eoonty  to  pay  over  tbe  rent- 
als collected,  after  dedocting  the  rent  reserv- 
ed in  tbe  lease  to  plaintiff,  though  in  substaQCe 
a  judgment  at  law,  was  not  improper  because 
of  tbe  equitablt  nature  of  the  pleadings;  tbe 
action  bemg  in  effect  one  for  converaioa. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Ceot.  Dig.  I  435;  Dec.  Dig.  1  249.*) 

2.  CotfHTiEs  (I  146*>—  I^ss  or  OoUHTT 
PsorvBTT— iMFBOvBUBiiTS  nv  Tbhaht. 
In  an  action  by  the  lessee  of  a  conn^  for 
the  conversion  of  his  ImproremeDts,  which  the 
lease  provided  should  be  appraised  at  ita  ter- 
minatioD,  it  ia  immaterial  whether  tbe  county 
commlisloneTs  bad  the  power  to  delegate  to 
appraisers  tbe  power  to  valae  the  improve- 
menta,  where  they  refused  to  permit  the  ap- 
praisal and  took  possession. 

fEd.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  i  212;  Dec.  Dig.  {  146.*] 

8.  liAIfDLOBD  AMD  TBNAITT    (|  157*)  —  IlC> 
FSOVBlCBNn  BT  TSIf ANT— COUPBNSanOM. 

Where  a  county  leased  land  for  an  amuse- 
ment park  for  a  term  certun,  with  the  right 
to  the  lessee  for  an  extension  to  a  date  set, 
unless  tbe  land  were  needed  for  county  purpos- 
es. In  which  case  the  lessee  should  be  eaUtled 
to  00  day^  notice  end  might  remove  his  im- 
provements, and  further  that  if  the  land  were 
leased  to  any  other  person  after  tbe  date  set 
the  value  of  tbe  Improvements  ahotdd  be  ap- 
praised  and  paid  to  tbe  leasee,  and  where,  at 
the  expiration  of  the  extended  term,  the  coun- 
ty terminated  the  lease  on  2  days*  notice,  took 
possession  of  the  buildings,  refusing  to  arbi- 
trate their  value,  and  continued  to  rent  out 
the  privileges  to  concessionidres,  the  county 
could  not  contend  that  it  did  not  take  posses- 
sion with  IntentloD  of  leasing  tbe  property,  nor 
claim  tbe  buildings  because  not  removed  before 
expiration  of  tbe  lease. 

[Ed.  Note.— For  other  cases,  see  landlord 
and  IVnant.  Gent  Dig.  H  571,  572.  574-^ 
584-600.  OOMO?;  Dec  IHg.  1 157.*] 

4.  CouimBB  (I  ]22*)— GoRTBAaTB— Mbabubh 
ow  Dahaoxb. 

It  is  competent  for  a  county  leasing  land 
on  which  the  lessee  intends  to  put  up  buildings 
to  coQtract  what  the  measure  of  damages  shall 
be  at  the  termination  of  the  lease,  in  case  the 
county  takes  possession  for  tlu  porpose  of 
leasing  the  buildings  to  someone  else,  and  that 
such  measure  shall  be  based,  not  apon  tbe  right 
of  removal,  but  upon  tbe  right  ot  possession. 

rEd.  Note.— For  other  eases,  see  Oountiei, 
Dec.  Dig.  f  122.*3 

5.  Landlobd  ahd  TmAtn  d  1B7*)— OoinrmB 
— Dahaobb. 

Where  a  county  leasing  land  agreed  to  ar- 
bitrate the  value  of  improvements  on  the  land 
at  the  termination  of  the  lease  if  they  elected 
to  use  such  buildings,  but  it  took  posaesaioa 
and  refused  to  arbitrate  and  converted  the 
boildings,  the  measure  of  damages  was  the  val- 
ue of  the  buildings  at  the  time  of  conversion, 
not  for  wreckage  purposes,  but  for  tbe  use 
they  were  put  to;  and  the  time  they  were 
used  and  may  be  used  In  the  future  should 
be  considered, 

[Ed.  Note.— For  other  cases,  see  landlord 
and  Tenant,  Cent  Dig.  »  571.  572,  &74-^S82; 
684-flOO,  602-007;  Dec  THg.  i  157.*] 

En  Banc  ^peal  from  Superior  Co«ri; 
King  County;  Wilson  R.  Gay.  Ju(^ 

Action  by  the  Coliseum  Investmwt  Com- 
pany  against  King  County  and  otberiL 
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Jadgmeot  for  plaintiff,  and  defendants  a.j^ 
pea  J.  Reversed. 

John  F.  Murphy  and  Robt  H.  Evans,  both 
of  Seattle,  for  appellants.  Kerr  &  McCord 
and  Maurice  J>.  LeeHusy,  all  of  Seattle,  for 
respondent. 

OHADWIOK,  J.  On  the  2d  day  of  April, 
1906,  the  county  of  King  leased  to  one 
George  B.  Lamping,  in  consideration  of  the 
sum  of  fSOO,  payable  in  advance,  certain 
property  owned  by  It,  to  wit,  lots  1,  4,  5, 
and  8,  in  block  33,  of  C.  D.  Boren's  addition 
to  the  dty  of  Seattle,  for  a  term  of  two 
years  from  and  after  the  1st  day  of  April, 
lOOG.  The  lease  provided:  "It  Is  further 
mutually  agreed  and  understood  by  the  par- 
ties hereto  Uiat  if,  at  the  end  of  the  said 
period  of  two  years,  the  ^se  of  said  prem- 
ises shall  not  be  required  for  Immediate  use 
by  the  said  party  of  the  first  part  for  coun- 
ty purposes,  the  said  party  of  the  second 
part  is  to  have  the  option  and  right  of  re- 
newing or  extending  said  lease  on  the  same 
terms  until  such  time  as  said  premises  shall 
be  required  for  Inunedlate  use  by  said  i>ar- 
ty  of  the  first  part  for  such  county  pur- 
poses: Provided,  however,  that  said  renew- 
al or  extension  shall  In  no  event  extend  be- 
yond the  Ist  day  of  April,  1911:  Provided, 
however,  that  If  this  lease  shall  have  been 
extended  so  as  to  continue  to  the  1st  day  of 
April,  1911,  and  the  party  of  the  first  part 
should  determine  to  further  lease  said  prem- 
ises, and  doee  not  lease  to  the  party  of  the 
second  part,  then  the  party  of  tiie  second 
part,  or  bis  heirs,  assigns,  executors,  or  ad- 
ministrators. In  conslderatloD  of  the  im- 
provements that  may  have  been  placed  on 
said  premises,  shall  have  the  ri^t  to  have 
said  improvemoits  appraised  by  ttiree  dis- 
interested appraisers,  one  to  be  selected  by 
each  of  the  parties  hereto,  and  the  two  so 
selected  to  dioose  a  third,  Uie  party  of  the 
first  part  diall  therenpon  be  required  to  Im- 
mediately pay  to  the  party  of  the  second 
part  value  of  said  Improvemeats  as  ap* 
inralsed.  Said  ajH^nlsement  to.  be  cgncln- 
give  and  Unding  npon  parties  hereto:  Pro- 
vided, that  If  at  any  time  subBequent  to 
said  first  day  of  April,  1908,  said  premises 
should  be  required  for  immediate  vse  by 
the  par^  of  the  first  part  Cor  county  put' 
poses,  the  board  of  county  commissioners 
shall  have  the  right  and  power,  by  first  Str- 
ing sixty  days'  notice  of  its  Intention  to  do 
so,  to  foHy  terminate  and  end  said  lease  at 
any  time  so  designated  by  such  notice,  and 
when  said  lease  has  been  terminated  in  the 
way  herein  mentioned,  the  party  of  the  sec- 
ond part  shall,  within  sixty  days  thereafter- 
wards,  remove  all  bolldings,  structures,  prop- 
OTty  and  debris  of  every  character  placed 
thereon  by  him,  and,  If  not  so  rranoved 
within  the  ttane  aforesaid,  the  same  shall  be 
forf^ted  to  the  said  party  chT  the  first  part" 
Lamptng  entered  into  poaaesston  of  tb6  prop- 


erty, and  shortly  thereaftw  assigned  his  in- 
terest In  the  lease  to  the  Oollsenm  Invest- 
ment Company.  That  company  ipade  valu- 
able improvements,  and  beginning  with  Oo 
tober,  1906,  enjoyed  a  large  rent  return;  the 
gross  flgores  being  $2,350  per  month.  No 
notice  was  given  by  the  county  of  its  inten- 
tion to  cancel  the  lease  at  the  end  of  the 
second  year  period  mentioned  therein,  and 
the  investment  company  held  over  until  the 
80th  day  of  March.  1911,  when,  without  giv- 
ing it  any  opportunity  to  remove  its  build- 
ings, the  county  served  notice  upon  it  that 
Its  lease  was  terminated,  and  also  served  no- 
tice npon  all  Its  tenants  that  they  most 
thereafter  attorn  to  the  county.  The  notice 
given  to  the  Investment  company  was  In  the 
form  of  a  resolution,  adopted  on  the  29th 
day  of  March,  1911,  and  is  In  form  aa  fol- 
lows: 

"Whereas,  the  lease  made  by  King  county 
on  the  2nd  day  of  AprU,  1906,  vrlth  George 
B.  Lamping,  to  lots  1,  4,  5,  and  8^  in  Mock 
33,  0.  D.  Boren's  addition  to  the  dty  of 
Seattle,  expires  by  limitation  on  April  1, 
1911;  and  whereas,  the  board  has  consid- 
ered the  proposition  of  again  leasing  said 
premisses,  and  has  oondnded  that  the  beet 
Interests  of  the  county  do  not  Justify  the 
farther  leasing  of  said  property:  Mow, 
therefore,  be  it  resolved  that  the  board  of 
county  commissioners  express  at  this  time 
Its  Intoitlon  not  to  again  lease  said  pn^ier- 
ty,  and  that  notice  of  the  Intentlou  of  the 
board  be  given  to  the  assignees  of  aaid 
George  B.  Lamping,  lessee.  Dated  ttils  2Mli 
dayof  lAandi,1911.  David  McKenzle.  M.  li. 
Hamilton.  A.  L.  Rutherford. 

"Attest:  Otto  A.  Case,  Clerk,  by  N.  H. 
Wardall,  D^nty." 

Mr.  Lamping,  who  was  a  witness  at  the 
trial,  and  who  waa  interested  in  tba  Ooliae- 
um  Inveatment  Company,  testlfled  that  lie 
called  npon  the  commissioners  prior  to  the 
lat  day  of  April,  1011,  endeavoring  to  as- 
certain Uidr  then  Intoitlona,  and  to  have  an 
appraisement  of  the  bnilAiigs  if  they  wen 
not  going  to  continoe  the  leaser  This  la  de- 
nied by  the  eonmdBSionerB,  bat  It  la  not  de- 
nied that  at  some  time,  probably  iA  the 
month  of  April,  a  request  for  an  arbltra- 
tloB  and  apinaisement  was  made.  At  about 
the  same  time  the  commissioners  were  in- 
formed that  the  Coliseum  Investment  Com- 
pany intended  to  remove  the  balldings,  and 
were  informed  by  the  commlsdouerB,  who 
In  all  things  have  acted  under  the  advice  of 
the  prosecuting  attorney's  office,  that  the 
county  did  not  admit  the  ownership  of  the 
bolldings  to  be  In  the  Coliseum  Investment 
Company,  and  would,  if  any  attempt  was 
made  to  remove  the  buildings,  have  the 
sheriff  stop  the  work.  The  county  has  since 
that  time  leased  the  buildings,  and  has  col- 
lected approximately  $30,000  in  rents.  This 
action  was  brought  by  the  CoUseam  Invest- 
ment  Company,  alleging  the  facts  aa  jre 
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bmre  briefly  detailed  them,  and  gronndlng 
tbelr  action  upon  an  allegation  that  the 
eonntj  Intended  to  coDvert  the  iioproTemaits 
to  Us  own  Dse  and  to  continue  leasing  the 
property  to  the  tenants  of  the  Investment 
company  Indefinitely.  It  asks  that  the  coun- 
ty and  its  officera  be  restrained  from  inter- 
fering with  the  idalntifl  In  the  r«noTal  of 
tlie  boildings,  that  a  reccdrer  be  ejvcdnted, 
and  that  ft  Judgment  be  rendered  for  the 
amount  of  rents  collected  during  the  time 
the  baildlngs  had  been  detained  and  naed  by 
the  comity.  A  trial  was  had,  and  the  eoort 
condnded,  aa  a  matter  of  law,  that  the 
plaintiff  was  entitled  to  ranain  in  the  pos- 
seaslfm  of  the  premises  and  to  collect  the 
rents  notU  the  ralne  of  the  bnlldbigs  could 
be  fixed  a  board  of  arUtEatton,  and  the 
amotint  so  fixed  paid  to  the  inrestment 
company.  The  court  further  concluded  that 
the  county  bad  no  l^al  right  or  claim  to 
the  Improrements  as  of  date  Ai»U  1,  "JSIL 
A  decree  was  accordingly  entered,  requiring 
the  county,  after  reserving  fSOO  per  month 
rent,  to  pay  over  the  balance  of  all  rentals 
collected  It  to  the  inTSStment  company. 
The  case  is  tanigbt  here  on  the  an>nl  of 
the  county. 

[1]  It  is  first  contended  that  plaintiff  has 
BQ  standinc  in  equity.  While  the  suit  has 
been  prosecnted  as  an  eonitable  proceeding 
the  decree  of  the  court  is.  In  effect*  a  judg- 
ment at  law,  and  It  would  serve  no  end  to 
turn  the  re^ndent  out  of  court  when  the 
rl^t  of  Uie  esse  can  be  determined,  and 
wteliout  doing  violence  to  either  party.  The 
case  Is  after  aU  one  of  conver^on,  and  if 
this  court  can  direct  a  Judgment  at  law  It 
win  not  deny  relief  because  of  the  form  of 
tbo  pleadings.  This  Is  not  denied  by  coun- 
seL  It  Is  said  In  their  brief:  "Plalutlfl 
oonld  have  brought  suit  to  recover  compen- 
sation lor  said  bnildti^;  In  other  words,  by 
trial  of  said  action  In  a  court  before  a  Jury. 
The  plaintiff  would  rec^ve  the  same  meas- 
ure of  ccnnpensaUra  that  would  have  been 
granted  at  the  hands  of  a  board  of  apprais- 
es, or  at  least  the  right  ot  compensation 
wonid  have  been  fully  protected." 

[2]  Counsel  insists,  however,  that  the 
board  of  county  commissioners  had  no  au- 
thority to  delate  away  the  discretionary 
power  and  duty  wUcb  the  law  Imposes  on 
them  by  the  appointment  of  a  board  of  ap- 
in-aisers  to  determine  the  reasonable  market 
value  of  the  buildings.  As  we  view  the 
case,  it  is  unnecessary  to  pass  upon  this 
question.  People  may,  either  in  their  own 
behalf  or  aa  representatives,  agree  to  arbi- 
trate; if  they  do  not,  the  law  will  provide 
a  remedy.  In  our  Judgment,  it  is  immaterial 
whetbw  the  county  commissioners  have  de- 
clined to  arbitrate,  or  whether  they  have  not 
the  power.  It  is  enough  that  they  hare  re- 
fused, aad  having  refused  the  respondent  is 
entitled  to  pursue  the  usual  remedy;  that 
is,  s  salt  for  the  value  of  Its  property. 


[1]  Hie  only  question  left  In  this  esse  Is 
whether  the  lease  exi^red  on  April  1,  1911, 
and  carried  with  it  all  the  right  and  Interest 
of  the  respondent  in  the  buildings.  The  ap- 
p^nta  admit  that  "respondent  could  have 
been  compelled,  und»  the  terms  of  tbe  lease, 
to  have  rwnoved  the  buildings  at  any  time 
between  the  2d  day  of  April,  1006,  and  the 
1st  day  of  April,  1011,  had  the  county,  by 
proper  noUee,  required  such  action  to  be 
taken."  The  commission ws,  who  were  wit- 
nesses, testified  very  frankly  tiiat,  tor  a  long 
time  prior  to  the  1st  day  of  April  they  had  in- 
tended to  terminate  tbe  lease  and  take  over 
the  buildings.  Simple  Justice  would  demand,  if 
this  case  was  one  between  Indlvidnals,  that 
the  notice  referred  to  In  the  ^Dotation  just 
made  should  have  been  given.  We  know  of 
no  rule  that  will  eiceaipt  the  county  trau  the 
ezevclse  of  good  Calth  in  Its  dealings.  It 
might  allow  the  lease  to  expire  wtthoat  a  no- 
tice, but  It  Is  bound  by  its  eontmct  It  Is 
provided:  *^niat  If  the  lease  shall  have  been 
extoided  so  as  to  continue  to  the  1st  day 
of  April,  1911,  and  the  pftrty  of  the  first 
part  shflJl  deterndne  to  further  lease  sold 
premises,  and  does  not  lease  to  the  party  of 
the  second  part,  then  the  party  of  the  second 
part;  or  his  beln,  assigns,  *  *  *  )n  con- 
sideration (tf  Improvemoits  that  may  have 
been  placed  on  said  premises,  shall  have 
the  right  to  have  said  Improvements  ap- 
praised," etc  It  is  dear  that  it  vras  not  in- 
tended by  anybody,  when  tiie  contract  -was 
drawn,  that  the  county  should  take  over  the 
buildings  without  compensation  or  opportun- 
ity to  remove  them.  The  parties  were  deal- 
ing at  that  time  In  good  faith  one  with  the 
other,  and  it  was  Intended  that  Mr.  Lami>- 
Ing  and  his  successors  would  be  entitled 
a)  to  a  certain  lease  until  April  1,  1908;  (2) 
a  possible  lease  until  April  1,  1911,  with  the 
right  of  removal  of  the  buildings  If  the  coun- 
ty desired  the  Immediate  use  of  the  property 
for  county  purposes;  (3)  the  value  of  the 
buildings  in  tbe  event  of  a  continued  leasing. 
Tbe  spirit  of  the  contract  Is  that,  unless  the 
property  is  required  for  Immediate  county 
nse  and  Is  leased  to  any  <me  other  than  the 
respondent,  the  county  will  pay  for  that 
which  It  takes.  In  the  light  of  the  contract 
the  county  cannot  be  heard  to  say  that  it 
did  not  take  possession  of  the  property  with 
the  intention  of  leasing  it,  for  it  Is  leasing  It 
Respondent  is  entitled  to  compensation  for 
the  buildings  which  the  county  has  convert- 
ed. Appellants  cite  many  cases  holding  that 
the  right  of  removal  must  be  exercised  while 
the  tenant  Is  in  possession,  and  Insist  that 
the  possession  of  tiie  buildings  was  voluntari- 
ly snrrendered.  We  do  not  so  read  the  rec- 
ord. It  Is  true  that  the  respondent  obeyed 
the  order  ot  the  county  pommisslouers. 
They  did  not  proceed  to  demolish  the  build- 
ing when  told  that  they  would  be  stopped 
by  the  strong  arm  of  the  law.  The  time  has 
passed  when  a  man's  1^1  rights  are  to  be 
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oased  upon  a  show  of  violence.  There  Is  a 
growing  tendency  on  the  part  of  the  courts 
to  put  no  penalty  npon  gentlemanly  conduct. 
Mor.  Pac.  By.  Oo.  t.  Wadekamper,  126  Paa 
909, 

[4]  Neither  is  there  any  merit  In  the  con- 
tention of  appdlants  that  the  respondent's 
measure  of  damagee  depends,  not  npon  the 
right  of  removal  of  the  improvements,  but 
upon  the  right  to  the  possession  of  the  prem- 
ises. The  cases  cited  to  sustain  this  proposi- 
tion are  not  In  point,  for  the  reason  that  It 
is  competent  for  parties  to  contract  a  meas- 
nre  of  damagep,  and  tbey  luve  done  so  in 
this  cas& 

[S]  The  Judgment  of  the  court  Is  errone- 
ous, in  so  far  as  It  directs  the  commission- 
ers to  pay  over  the  renta  collected  to  the  re- 
spondent Tbe  measure  of  damage  Is  the 
value  of  the  buildings  as  of  date  April  1, 
1911.  m  considering  such  value  It  is  proper 
to  take  into  consideration  the  use  to  whldi 
the  buildings  had  been  put  and  are  being 
put,  the  time  tbey  have  been  used,  and  the 
time  they  may  be  nsed  in  the  future. 

Inasmuch  as  the  county  has  refused  to 
arbitrate,  either  willfully  or  because  it  has 
not  the  power,  the  case  will  be  remanded, 
with  instructions  to  the  lower  court  to  di- 
rect the  framing  of  an  Issue,  and  to  call  a 
Jury  to  determine  the  value  of  the  buildings, 
not  for  wreckage  purposes,  as  suggested  by 
counsel  for  appellants,  but  in  view  of  the 
uses  to  which  the  county  has  put  the  prop- 
erty. That  this  issue  may  be  more  clearly 
presented  the  pleadings  may  be  amended. 

Eeversed,  with  instructions  to  proceed  as 
directed  in  this  opinion.  The  parties  will 
pay  their  own  costs  on  appeaL 

CROW,  a  J.,  and  OOSEV  PABKEIR, 
MOUNT.  BLIilS,  and  FULLEBTOM.  JJ., 
concut* 

at  WMb.  6H) 

HAUGB  V.  WAim>N  et  ox. 

(Supreme  Court  of  Washington.   April  1, 
1918.) 

1.  Navioaeix  Waters  (1  42*)-'Di8FoamoN 
Bi  Static— "Shore  Land." 

Bern.  &  Bal.  Code,  |  6641,  which  declares 
that  "shore  lands"  are  lands  bordering  on  the 
shores  of  navigable  lakes  and  rivers  below  the 
line  of  ordinary  high  water,  was  not  intended 
to  affect  the  title  to  any  island,  although  it 
might  be  joined  with  the  mamlaod  by  a  strip  of 
shore  land. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Gent  Dig.  M  2C8-265;  Dee.  Kg.  | 
42.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  7,  pp.  6495-6497.] 

2.  Navioabub  Waixbs  (1  42*)  —  Natitbal 

WaTEB    ConBU  —  BiPABIAH    RiOHTS  —  Is- 

UND8. 

Where  th^  law  of  the  state  is  that  the 
owner  of  the  upland  has  a  riparian  proprietor- 
ship and  ownership  in  the  bed  of  a  stream  or 
lake,  extending  to  the  thread  thereof,  an  un- 
considered fragment  of  land  along  the  shore  of 


the  stream  or  lake  will  attach  to  the  govern- 
ment subdivIsioD  adjoioing  It,  and  an  island 
with  no  navigable  channel  intervening  will  pass 
to  tbe  nearest  land  abutting  the  shore  by  vir- 
tue of  riparian  ownership. 

[Bd.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  H  2S8-200;  De&  Dig.  $ 
42.*] 

8.  Navigable  W  ate  as  (I  86*)— Disposmoir 
BT  UmTCD  States  —  Gunr  to  Statb  — 

Rights  Included. 

The  federal  government  has  granted  to  the 
state  of  Washington  title  to  all  tide  and  shore 
lands  and  to  the  beds  of  all  navigable  streams 
and  lakes. 

[Ed.  Note,~For  otiier  cases,  see  Navigable 
Waters,  Cent  Dig.  ||  180-200;  Dec.  Dig.  f 
36.*] 

4.  Navigable  Watbbb  (W  87,  42*)— Wash- 
ington—Shobe  Lands- High-Wateb  Mabk. 
The  owner  of  a  eovemmeDt  lot  who  pur- 
chased the  abutdng  snore  land  from  the  state 
took  to  the  line  of  ordinary  hirii-water  mark, 
but  took  no  tlfle  to  an  Island  jAieh  In  the  dry 
season  was  connected  with  his  lot  by  a  strip 
of  uncovered  land,  and  which  in  the  winter 
time  was  covered  by  about  a  foot  of  water, 
since  such  strip  was  without  water  intervening 
between  Uie  shore,  and  was  to  be  treated  as 
land. 

[Ed.  Note.— For  other  cases,  see  NavigaU* 
Waters,  Cent  Dig.  i|  201-^26,  263-256,  280; 
Dec.  Dig.  if  37,  42.*] 

6.  Ejectment  ({  9*)— Titlb  to  Supfobt. 

Plaintiff  in  ejectment  must  recover  on  the 
strength  of  his  own  title. 

[Ed.  Note.— For  other  cases,  see  SJeetment* 
Cent  IMg.  II  16-29;  Dec.  Dig.  |  9.*] 

Department  1.  Appeal  from  Supoior 
Court,  Snohomish  County;  W.  W.  Black, 

Judge. 

Acdon  by  John  Hange  against  A.  iWalton 
and  wife.  Judgment  for  plaintiff,  and  de- 
fendants appeaL  Bemanded,  with  orders  to 
dismiss. 

TbA  plat  wUl  niuatiate  onr  disouBton: 

MAP  OF  THt  M.C.A  om 
Sac  50,  Twr.  %sn^  R  ««. 
W.M. 


Chas.  K.  Jenner  and  O.  J.  Bodge,  both  of 
Seattle,  for  appellants.  Hathaway  &  Alston, 
of  Kverett,  for  respondent 

CHADWICE,  J.  There  is  so  statement  of 
facts,  and  the  only  question  open  Is  whether 
or  not  the  findings  sustain  the  Judgment  of 
the  lower  court  It  is  Insisted  that  tbe  flnd- 
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iDgs  were  made  upon  an  Indefensible  theory  [ 
of  law,  and  that  no  lawfnl  judgment  can  be 
entered  thereon.  Tbia  necessitates  a  more 
complete  dlscnsslon  than  would  otherwise  be 
necessary.  There  are  some  undiallenged 
remarks  In  the  briefe,  and  we  shall  adopt 
them  and  the  findings  as  onr  warrant  for 
the  following  statemrat:  Plaintiff  is  the 
owner  of  lots  6  and  7,  as  shown  on  the  plat. 
A  Stranger  to  this  action  owns  lot  5.  At)out 
Are  Tears  before  the  commenconent  of  this 
■eUoD,  defendants  had  permission  of  the 
owners  of  lot  6  to  settle  on  the  island,  which 
has  an  area  of  about  three-quarters  of  an 
acre.  They  hare  since  resided  thereon.  In 
the  dry  season  there  Is  a  strip  of  uncovered 
land  connecting  the  island  with  the  shore. 
This  strip  Is  indicated  on  the  plat  by  small 
dots.  In  the  winter  time  this  strip  Is  coTer- 
ed  by  about  12  Inches  of  water.  Jtfl  soon  as 
plaintiff  discovered  the  presence  of  the  de- 
fendants, be  began  this  action  to  oust  tbem.  < 
From  a  jndgment  of  onster,  defendants  have 
aKiealed. 

In  the  Tear  1906  plaintiff  purchased 
the  shore  land  abutting  lot  1,  and  now  claims 
title  thereto  nndor  a  oontxact  from  the  state. 
A  manarandimi  dedslon  rendered  by  the 
trial  Judge  Indicates  that  It  was  Us  opinion 
that  the  Island,  being  nnsnrveyed  by  the 
goTffnment  of  the  United  States,  was  shore 
land,  and  passed  trom  the  state  to  the  plain- 
tiff under  his  contract  Tin  court  did  not 
make  a  spedflc  finding  to  this  ^ect  Indeed, 
tbe  findings  seem  to  have  been  drawn  upon 
a  different  theory,  to  which  we  shall  pres- 
ently refer. 

[1]  We  ataall  not  go  Into  a  dtseosslon  of 
the  law  of  abore  lands,  for  we  are  agreed 
that  the  Island  la  not,  and  cannot  trom  the 
Teiy  nature  of  things  be  called,  shore  lands. 
"Shore  lands  are  lands  borderli^  on  the 
shores  of  navigable  lakes  and  rivers  below 
the  line  of  ordinary  high  water."  Section' 
6641.  Bem.  &  Bal.  Code.  There  is  nothing 
in  this  definition  or  the  statutes  to  Indicate 
that  It  was  ever  the  purpose  of  the  state  to 
convey  title  to  any  upland,  altbouf^  It  might 
be  Joined,  as  this  island  Is,  with  ttie  main- 
land by  a  strip  of  shore  land. 

[2]  The  only  theory,  therefore,  upon  which 
the  findings  of  the  trial  Judge  can  be  sustain- 
ed ia  that  the  Island  Is  an  unsurveyed  Island 
or  neglected  fragment  such  as  Is  mentioned 
in  U-  8.  v.  Cbandler-Dunbar  Water  Power 
Co.,  209  U.  S.  447,  28  Snp.  Ct  579,  62  L.  Bd. 
SSlf  and  It  is  likely  that  counsel.  In  drawing 
tbe  findings  which  the  court  has  signed  and 
which  have  been  brought  to  us,  had  in  mind 
the  rule  of  law  which  attaches  these  small 
Islands  and  fragments  to  the  adjoining  or 
abutting  property.  We  understand  this  rule 
to  be  that,  if  there  be  a  fragment  of  land 
along  the  shore  of  a  lake  or  stream,  It  will 
attach  to  the  government  subdivision  adjoin- 
ing It,  or  if  It  be  an  Island,  and  there  Is 
no  narlgaUe  channd  Intervenkig;  that  It  will 


pass  to  the  nearest  land  abutting  the  shore. 
In  order,  therefore,  to  setUe  a  difference 
that  might  arise  between  the  owner  of  gov- 
ernment lot  5  and  government  lot  7,  for  each 
might  contend  that  he  was  the  owner  of  the 
small  fragment  "D-B-F,"  the  court  bisected 
tbe  fragment  with  the  line  "B-D,"  and  held 
the  island  to  be  th«i  abutting  and  appur- 
tenant to  government  lot  7.  The  fault  In 
this  theory  lies  in  this:  That  wherever  the 
right  to  claim  small  Islands  as  a  part  of  the 
upland  has  been  applied,  It  has  been  where 
under  the  law  of  tbe  state  the  owner  of  the 
upland  bad  a  riparian  proprietorship  extend- 
ing to  the  thread  of  the  stream  or  lake.  He 
then  takes  title  In  virtue  of  his  riparian 
ownership.  2ft  Cyc.  354;  Whltaker  v.  Mc- 
Brlde.  197  U.  S.  610,  25  Snp.  Ct.  B30,  49  L. 
Ed.  857;  Hardin  v.  Jordan,  140  U.  S.  371, 
11  Sup.  Ct  806,  838,  35  L.  Ed.  428;  Fran- 
zlni  T.  Layland,  120  Wis.  72,  97  N.  W.  489; 
Sliter  T.  carpenter,  123  Wis.  578,  102  M.  W. 
27. 

rt)  The  government  of  the  United  States 
hss  granted  to  the  state  of  Washington  ti- 
tle to  all  tide  and  shore  lands  and  to  the  beds 
of  all  navigable  streams  and  lakes.  This 
title  is  asserted  In  the  Oonstttutlon  of  the 
state.  In  various  acte  of  the  Legislature,  and 
acts  amendatory  thereto,  and  has  been  ans- 
talned  by  repeated  dectelona  ot  this  court. 

[4]  Plaintiff  took  under  his  patent  to  the 
line,  of  ordinary  lUgh  water.  That  line 
marked  the  limit  <tf  bla  boundary.  **Dn' 
questionably,  the  Supreme  Court  of  the  Unit- 
ed States  has  uniformly  held  tiiat  grante  ot 
uplands  bordering  on  navigable  wMten  con- 
vey to  the  grantee  title  down  to  the  line  of 
ordinary  high  wat^  of  sttdi  navigable  wa- 
ters, but  they  have  just  as  uniformly  held 
that  the  answer  to  the  question  whether  It 
conveys  more  than  this  d^nda  upon  the  lo- 
cal law  of  the  ^tate  wher^  tlie  granted 
lands  He.  If  the  local  law  recognlaes  rndk 
grants  as  extending  to  low-water  mark,  ox 
to  the  thread  of  the  stream,  it  will  be  so 
recognized  by  the  federal  authorities;  but 
if  the  state  limits  the  grant  to  the  line  of 
ordinary  high  water,  as  our  state  does,  tliis 
line  will  be  held  to  mark  the  boundary  of 
the  grant  This  is  founded  on  the  principle 
that  the  shores  and  beds  of  all  bodies  of 
water,  whether  navigable  or  unnavigable, 
belong  to  the  state  on  which  they  are  situate, 
and  that  It  is  for  the  state  to  say  whether  or 
not  It  will  assert  Its  title  to  such  shores  and 
beds,  or  whether  It  will  surrender  them  to 
the  upland  proprietor."  Brace  &  Hergert 
Mill  Co.  V.  State,  49  Wash.  326,  95  Pac.  278; 
Grays  Harbor  Boom  Co.  v.  Lownsdale,  64 
Wash.  83,  102  Pac.  1041,  104  Pac  267.  See, 
also.  Van  Siclen  v.  Mulr,  46  Wash.  38,  89 
Pac,  188;  Washougal,  etc.,  Trans.  Co.  v.  Dal- 
les P.  &  A.  Nav.  Co.,  27  Wash.  490,  68  Pac. 
74;  Nassa  v.  Seaborg,  64  Wash.  164,  116 
Pac.  658.  In  this  case  there  Is  an  Interven- 
ing proprietorship  which  was  held  and  main- 
tained by  tba  steto  iintlL  it  torn  purehased 
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by  plaintiff  under  his  contract  The  state,  so 
far  as  we  are  Informed,  has  never  att^pted 
to  assert  title  to  the  Island  as  a  part  of  Its 
shore  lands;  therefore,  plaintiff  not  having 
taken  anything  beyond  the  line  of  ordinary 
high  water  {granting  his  complete  title  to 
the  fragment  "EJ-B-P")  from  the  govern- 
ment, and  having  no  claim  to  the  Island  as 
shore  lands  of  the  state,  it  follows  that  he 
has  no  title  to  Bustain  tbe  action  wlildi  he 
now  brings. 

In  the  case  of  Nlles  v.  Cedar  Point  Club, 
175  U.  S.  300,  20  Sup.  Ct  124,  44  L.  Bd.  171, 
the  government  surveyor  limited  his  survey 
at  what  he  called  a  marsh,  and  meandered 
along  it  so  as  to  leave  it  between  the  mean- 
der line  and  the  navigable  waters  of  Lake 
Brie.  The  court  held  that  the  patentee  of 
abutting  land  could  not  claim  the  marsh  land 
as  a  part  of  the  grant,  for,  having  bought  a 
fractional  part  of  a  section  and  having  paid 
for  that  part,  she  was  limited  to  the  very 
lands  conveyed  to  her  and  for  which  she  had 
paid,  and  that  her  title  did  not  extend  be- 
yond the  meander  line  or,  as  we  have  declar- 
ed the  law  to  be  in  this  state,  beyond  the 
line  of  ordinary  high  water.  That  case  Is 
in  principle  identical  with  this  one.  Here 
tliere  was  a  fractional  lot.  The  government 
limited  its  grant  to  the  line  of  ordinary  high 
water,  and  plaintiff  has  ail  that  he  ever 
earned  or  purchased;  the  source  of  his  ti- 
tle being  unknown  to  ns.  In  E^ench  Glenn 
Live  Sto<*  Co.  T.  Springer,  185  U.  8.  47,  22 
Sup.  Ot  568,  46  I*  Ed.  800,  the  court  held 
that,  where  a  survey  showed  a  meander 
line  bordering  on  a  tract  of  marsh  or  swamp 
lands,  the  grant  terminated  at  the  meander 
line,  and  did  not  carry  swamp  lands  lying  be- 
tween it  and  the  shore.  See,  also.  Home  v. 
Smith,  158  V.  S.  40,  15  Sup.  Ct.  988,  40  L. 
Ed.  68 ;  Kirwin  v.  Murphy,  189  U.  S.  35.  23 
Sap.  Ct.  509,  47  Ll  Ed.  69a  The  cases  sus- 
taining the  right  to  claim  Islands,  as  we  have 
MA,  d^jtend  upon  a  riparian  proprietorship 
In  the  bed  of  the  stream,  and  presuppose  and 
rest  upon  the  fact  that  there  is  intervening 
water  the  bed  of  which  belongs  to  the  abut- 
Ung  owner.  The  cases  we  have  just  dted  11- 
lostrate  the  distinction  between  those  cases 
and  the  case  we  have  at  bar.  "As  in  them 
the  swamp  and  boggy  land  is  to  be  treated 
as  land"  (the  Nlles  Case,  BOiffa),  so  Is  the 
whole  theory  of  onr  state  ownership  of  tide, 
shore,  and  swamp  lands  made  to  rest  upon 
the  theory  that  such  land  Is  land,  and  not 
water.  According  to  the  plat  that  is  sub- 
mitted In  evldence,^  It  is  evident  that  there 
Is  no  intervening  water  between  the  shore 
land  and  the  island,  and  a  Judgment  based 
upon  a  concanslon  that  the  owner  of  govern- 
ment lot  7  can  deim  title  to  the  unsurveyed 
Island  upon  the  theory  that  it  is  an  Island 
abatting  and  appurtenant  to  his  land  has  not 
the  snstaining  grace  of  Oie  law. 

[I]  WMle  we  have  not  followed  the  argu- 


ment of  counsel,  we  nevertheless  agree  that 
the  findings  of  the  lower  court  were  drawn 
upon  an  indefensible  theory  of  the  law,  and 
that  plaintiff  has  no  title.  It  being  the  rule 
In  this  class  of  cases  that  a  plaintiff  must 
recover  ui>on  the  strength  of  his  own  title. 
It  follows  that  the  case  will  be  remanded 
and  dismissed.  Whatever  the  rights  of  the 
defendants  may  be,  we  do  not  undertake  to 
say.  It  Is  enough  that  plaintiff  has  no  in- 
terest. 

Remanded,  with  orders  to  dlamlaa. 

CROW,  C.  J.,  and  GOSSt,  PARKER,  and 
MOUNT,  JJ..  concur. 

(n  WMb.  «4) 

PBABODT  et  aL  T.  CTTt  OP  EDMONDS 
et  al. 

(Sapreme  Court  of  Washington.    April  4, 
1013.) 

1.  APPBAE,  and  EBBOB  (§  1218*)— RnOTTITCS 

—Recalling. 

The  Supreme  Court  may  recall  a  remitd- 
tur  for  the  purpose  of  correcting  a  mistake  or 
enforcing  its  judgment  if  application  therefor 
is  made  with  due  diligence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C«nt  Dig.  {  4719;  Dec.  Dig.  { 1218.*] 

2.  Appeal  and  Ebbor  (S  1218*)— lUaaTTiTtTB 
—Recall— Dili  QENCE . 

Where  a  remittitur  was  sent  down  by  the 
Sapreme  Court  July  3,  19l!&  an  applicatiait  to 
recall  remittitur  made  on  Blaicta  ^  lOlS,  was 
not  made  with  due  diligence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4719  j  Dec  Dig.  1 121S.*] 

Department  1.    On  motion  to  recall  re- 
mittitur.  Motion  denied. , 
See^  also,  68  Wash,  UO^  123  Pae.  1018. 

S.  J.  White,  of  Bdmonds,  and  George  W. 
Louttit,  of  X>rerett,  for  anwllants.  Gotoman. 
F<wrty  A  Anderstm,  of  Everett,  tax  napmoA- 
enta. 

Piai  G0RIA]ff,  in  this  cause  am  aptaaxm 
was  filed  on  June  1, 1012  (68  Wash.  tOO,  123 
Pac  1018).  Tbe  ronittltnr  was  sent  down 
on  July  8,  1012.  Thereafter,  oo  Bforch  6; 
1013,  the  appellants  filed  in  this  court  a  mo- 
tion to  recall  the  remittitur  in  wder  tbat  a 
further  opinion  may  be  filed  directing  and 
bistmctliig  tbe  city  covmcU  as  to  tbe  maimer 
In  which  a  new  asaeasmoit  shall  be  cast, 
and  advising  than  as  to  what  interest  aliall 
be  allowed  m  a8>eclal  warrants  hentoton  is* 
sued. 

[1]  This  court  lost  Jurisdiction  of  tite 
cause,  when  the  remittttnr  went  down.  For 
the  purpose  of  correcttiw  a  mistake,  or  en- 
fordng  its  Judgment,  this  court  may  recall  a 
remittitur,  If  api^catlon  therefor  la  made 
with  due  diligence.  Port  Angeles,  etc,  Co. 
V.  Cooke.  38  Wash.  184,  80  Pa&  305;  State 
reL  Burke  v.  Board  of  County  Gomnia- 
Bloners.  61  Wash.  684,  112  Paa  029. 

[2]  There  is  no  contraition  that  any  mis- 
take was  made  in  the  original  oirinlon,  nor 
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has  ftK>UcaUon  for  a  recall  ot  lemlttltiiT 
been  made  witb  due  dlUgenc& 
Tlw  motion  .Is  denied. 


(72  Wuh.  «i) 

NATH  T.  OBEQON  B.  &  NATiaATZON  CO. 

(Supreme  Gout  of  WuhinitoD.   April  10^ 

1913.) 

1.  Appui.  and  Ebbok  <i  927*)  — Rivnw  — 

CONSIDEBATJOn  OF  EVIDENCE. 

In  passing  upon  the  kufficiency  ot  the  evf- 
dence  to  sustain  a  finding,  after  denial  of  a 
directed  verdict,  the  Supreme  Court  must  con- 
sider it  most  favorably  to  respondent. 

tEd.  Note.— For  other  cases,  see  Appeal  end 
Error,  Cent;  Dig.  U  2812,  2917,  37%,  S758, 
4024;  Dee.  Dl».l  «!7,»3 

2L  GoUPKOMISB  and  SETTX-EianT  (i  S*)— Va- 
UDITT— POUCT  OF  LAW. 

The  law  laTwra  settlements  of  claims  for 
peraonal  injuries,  and  will  sustain  each  a  set- 
tlement If  fairly  made  and  not  procured  by 
fraud  or  overreaching. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Gent.  Dig.  U  17-^1.  33;  Dec 
Difr  I  8.*1 

3.  CoHPBOian  and  SnTLEMXHT    (I  23*)— 

Febsokax.  IirjOBin— Pboof  of  Fbaud. 
To  avoid  a  settlement  for  injaries  on  the 
ground  of  fraud,  the  fraud  must  be  shown  by 
clear  and  coDviacing  proof,  especially  where 
the  validity  of  the  settlement  was  not  question- 
ed for  more  than  two  years. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  H  ai-84;  Dec.  Vig. 
i  28.*] 

4.  RcuASB  (I  67*)— Fbato— SumciEwcT  of" 
Etidehcb. 

Evidence  held  not  to  snstaln  a  finding  that 
a  release  for  personal  Injuries  was  procured 
through  fraud. 

iEd._Note.— For  other  casea,  aee  Beleaae, 
Cent  Dig.  II 106-108:  Dec.  Dig.  f  57.*] 

D^Mtrtment  1.  ^peal  from  Superior  Court, 
Walla  Walla  Oounty;  ThomaB  H.  Brents, 

Action  by  Oeorge  Natb  agalnat  the  Ore- 
gon BailToad  &  Navigation  Company.  From 
a  Judgment  for  plalntlir,  defendant  appMls. 
Reversed  and  remanded,  with  inatmctlons 
to  dlsmias. 

W.  W.  Cotton  and  W.  A.  Bobbins,  both  of 
Portland,  Or.,  and  Dunphy,  Evans  &  Gar- 
recbt,  of  Walla  Walla,  for  appellant  John 
F.  Watson,  of  Walla  Walla,  and  Nosum  & 
Nnnim,  of  Spokane,  tor  respondent 

CHOW,  a  J.  Action  by  George  Nath 
against  the  Oregon  Railroad  A  NavigaUon 
Company  to  recover  damages  for  perBonal 
Injuries.  From  a  verdict  and  Judgment  In 
plaintiff's  &vor,  the  defendant  has  appealed. 

For  some  years  respondent  had  been  work- 
ing for  appellant  under  written  contract,  un- 
loading coal  from  cars  Into  chutes.  He  eni< 
ployed  his  own  help,  and  was  paid  by  tlie 
ton  for  coal  handled.  The  chutes  were  lo- 
cated on  an  elevated  trestle  approached  by 
a  railway  track  having  a  10  per  cent,  grade. 
On  the  treetle  and  opposite  the  chutes  the 
track  was  practically  level.    Cars  of  coal 

♦Far  ether  nails  sss 


were  placed  at  Uie  upper  aid  of  Uie  elevated 
track  near  the  chutes.  As  the  coal  was  un- 
loaded, respondent  and  his  assistants  would 
move  a  car  with  a  pinch  bar  upon  the  level 
track  from  chute  to  chute,  controlling  it 
with  blocks  upon  the  track  and  a  hand 
brake.  On  February  18,  1907,  re^ndent 
was  on  one  of  the  cars  which  was  being  mov- 
ed from  one  chute  to  another.  His  assist- 
ant, with  a  bar,  was  plndilng  the  car  along. 
Intending  to  spot  it  opposite  thti  last  diate 
toward  the  inclined  track.  In  the  progress 
of  the  work  respondent  attnnpted  to  control 
the  car  ^i^th  a  band  brake.  The  brake 
would  not  work.  Respondent  lost  control, 
and  the  ear  started  down  the  ineltne.  To 
save  himself;  reqKmdent  Jumped  from  the 
car  and  was  Injured.  He  contends  that  ap- 
pellant was  negligent  In  ftililng  to  Inspect 
the  brake  and  In  not  furnishing  pnuter  and 
safe  appliances. 

The  controllli^  qnestlon  on  thte  appeal  Is 
whether  the  trial  court  erred  in  denying  ap- 
pellant's motion  for  a  directed  verdict  Sev- 
eral defenses  were  pleaded,  upon  which  appel- 
lant now  relies.  We  only  And  It  necessary 
to  consider  the  defense  that  respondrat  had 
made  a  settlement  with  appellant,  and  had 
released  It  from  farther  liability.  Bespond- 
ent  contends  that  the  release  was  fraudulent- 
ly procured,  and  was  void. 

[1 ,  2]  In  passing  upon  the  suffldeney  of  the 
evidence  to  sustain  a  finding  that  the  release 
was  void,  we  must  condder  It  most  favora- 
bly to  respondent  Thus  considered,  it  ahowi 
that  the  accident  occurred  on  February  la 
1907;  that  respondent  sustained  serious  in- 
juries to  bis  feet  and  legs,  although  no  bones 
were  broken;  that  he  was  taken  to  appel- 
lant's hospital,  where  he  was  attended  by 
Dr.  E.  E.  Shaw,  the  physician  and  surgeon 
of  the  appellant  corporation.  Within  a  few 
days  appellant  contended,  and  respondent 
seems  to  have  conceded,  that  being  a  con- 
tractor, and  not  appellant's  servant,  respond- 
ent was  not  entitled  to  hospital  and  sur- 
geon's care  at  appellant's  expense.  Respond- 
ent remained  at  the  hospital  a  short  time, 
when  he  was  removed  to  his  home.  About 
two  weeks  after  the  accident  he  had  an  in- 
terview with  one  George  Smith,  appellant's 
claim  agent,  relative  to  a  settlement  of  hi^ 
claim  for  damages.  Be  testified  that  Mr. 
Smith  said  he  should  not  hire  a  lawyer; 
that  his  Injuries  were  temporary;  and  that 
appellant  would  see  that  all  was  right,  but 
that  no  definite  terms  of  settlement  were 
then  discussed.  He  further  testified  that  ho 
again  saw  Mr.  Smith  a  week  or  ten  days 
later;  that  Smith  then  made  him  an  offer, 
which  was  refused;  that  afterwards  on 
April  16,  1907,  at  their  last  interview,  they 
agreed  upon  a  settlement  for  $430,  which 
was  then  paid  by  appellant;  and  that  re- 
spondent then  signed  the  release.  No  con- 
tention is  made  that  resiwndent  was  not  in 
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his  rU^t  mind;  nor  wsb  It  tihown  Uiat  he 
did  not  read  the  release.  There  U  nothing 
In  the  record  to  show  that  he  complained  of 
the  settlement  or  attempted  to  rescind  It  un- 
til the  commencement  of  this  action,  more 
than  two  years  thereafter.  He  now  seeks  to 
avoid  the  release  on  the  ground  that  Dr. 
Shaw  and  the  claim  agent  assured  him  that 
his  injuries  were  not  permanent,  but  that  he 
would  recoTer  within  five  months  from  the 
date  of  the  acddeot.  He  testified  that  he 
trusted  and  confided  in  them.  Even  though 
Dr.  Shaw  and  the  claim  agent  did  tell  re- 
£q[>ondent  he  would  recover  within  five 
months,  and  even  though  he  believed  these 
statements,  yet  no  fraud  has  been  shown. 
The  evidence  is  not  sufficient  to  sustain  a 
finding  tliat  Smlth'^  and  Shaw's  statements 
were  false  or  fraudulent,  or  that  they  were 
anything  further  than  an  honest  expression 
of  opinion,  in  which  respondent  concurred. 
A  physician  and  surgeon  cannot  be  held  re- 
sponsible for  an  honest  mistake  or  error  in 
judgment  It  is  not  contended  that  Dr. 
Shaw  was  not  competent  or  gnallfled.  The 
evidence  shows  that  he  has  been  employed 
by  respondent  since  the  occurrences  of  which 
respondent  now  complains.  The  law  favors 
an  amicable  settlement  of  claims  of  this 
character,  and  when  such  a  settlement  ap- 
pears to  have  been  fairly  made,  and  has  not 
been  secured  by  fraud,  false  representations, 
or  overreaching,  It  must  be  sustained.  Ow- 
ens V.  Norwood  White  Coal  Co.  (Iowa)  ViS 
N.  W.  483,  491 ;  Schwelkert  t.  John  R.  Davis 
Lumber  Co.,  147  Wis.  242,  249,  133  N.  W. 
136;  Railway  Co.  v.  Bennett,  63  Kan.  781, 
66  Pac.  1018. 

[3, 4]  To  avoid  a  settlement  on  the  ground 
of  fraud  requires  clear  and  convincing  proof. 
The  most  couvlndug  evidence  should  be  re- 
quired in  a  case  such  as  this,  where  the  va- 
lidity of  the  settlement  was  not  questioned 
for  more  than  two  years.  If  respondent 
was  defrauded  and  misled,  as  he  now  con- 
tends, he  should  have  discovered  that  fact 
long  prior  to  the  commencement  of  ttiLs  ac- 
tion. Yet  he  retained  the  money,  worked 
for  appellant  at  hard  labor,  and  for  more 
than  two  years  made  no  attempt  to  rescind. 
The  undiluted  evidence  shows  that  on  No- 
vember 1,  1907,  less  than  9  months  after  his 
injury,  he  was  employed  by  appellant  as  one 
of  Its  brieve  repairing  crew;  that  he  work- 
ed 26  days  in  November,  27  days  in  Decem- 
ber, a  number  of  days  in  January,  1908,  and 
also  In  the  following  February  and  March; 
yet  during  all  this  time  there  was  no  sugges- 
tion by  him  that  he  had  been  defrauded.  In 
Garver  v.  Great  Northern  Railway  Co.,  56 
Wash.  519,  106  Fac.  192,  it  appeared  that 
plaintiff,  an  employ^  of  a  transfer  company, 
while  engaged  in  unloading  freight,  was  In- 
jured by  defendant's  negligence.  Thereafter 
a  settlement  was  made,  whereby,  In  consid- 
eration of  be  released  the  company. 


Later  plaintiff  contended  that  flia  alliced 
settlement  had  been  frandnlentlr  obtained; 
that  he  did  not  know  It  was  a  settlement; 
that  he  understood  he  was  being  compensat- 
ed for  loss  of  time  only;  that  he  reposed 
special  confidence  in  the  claim. agent  and  the 
physician  of  the  company;  that  they  mis- 
represented the  probable  estent  and  duration 
of  his  injuries;  and  that  he  did  not  know 
the  nature  or  contents  of  the  papers  which 
he  executed.  Yet  his  evidence  disclosed  that 
his  mind  was  dear ;  that  he  knew  what  oc- 
curred at  the  time  the  settlement  was  made : 
that  the  claim  agent  first  suggested  a  settle- 
ment for  the  sum  of  $175,  but  that  finally  iz 
was  made  for  $500.  The  lower  court  heM 
that  the  settlement  was  binding,  and  thtK 
court  in  affirming  its  decision  held  that  no 
fraud  had  been  practiced  upon  the  plaintiff, 
as  he  had  an  opportunity  to  read  the  release, 
failed  to  do  80,  retained  the  $500,  and  had 
dealt  at  arm's  length  with  the  defendant. 
In  this  case  it  Is  not  asserted  that  appellant 
did  not  understand  the  settlement  he  ws^ 
making.  His  only  contention  Is  that  he  was 
deceived  by  the  opinion  of  the  physician  and 
claim  agent,  which,  he  insists,  were  repre- 
sentations of  fact  After  a  careful  consid- 
eration of  the  entire  record,  we  conclode 
that  sufficient  evidence  to  sustain  a  finding 
that  the  release  was  fraudulently  obtalne^l 
has  not  been  produced.  The  motion  for  a 
directed  verdict  should  hare  been  EHistalned. 

The  judgment  la  reversed  and  the  canso 
remanded,  with  instructions  to  dismiss. 

PARKER,  GUADWICK,  OOSB,  and  EL- 
LIS, JJ.t  ccmcnr. 

(72  Wuh.  ST»> 

BOOTHE  T.  SUMMIT  COAL  MnONG  CO. 
et  al. 

(Supreme  Court  of  Washington.   Avril  19, 

1913.) 

1.  COBPOBATIOHB  (|  320*)— RlQHT  OW  PUIX* 
TIFF  IN  RePBSBKNTATITK  ACTION. 

A  Stockholder  who  prosecutes  to  a  fa- 
vorable termination  a  suit  in  his  own  bdialf 
and  in  behalf  of  others  similarly  situated  is  en- 
titled to  a  reasonable  attorney's  fee  as  well  as 
necessary  disborsementa  if  the  benefit  of  tb^ 
suit  goes  to  the  corporation,  but  not  if  he  ob- 
tains tiie  advantage  from  -such  suit  individually. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  U  1426-1&1,  1433-1439; 
Dec.  Dig.  I  320.*] 

2.  COBFOBATIONS  (i  320*)— BlOHT  OF  PUIK- 
TIFF  IN  BEPBESENTATIVE  ACTION. 

Where  the  whole  stock  of  a  co^iraratiou 
was  in  effect  owned  by  B.  and  Im  equally,  al- 
though a  few  shares  were  owned  by  others 
conceded  to  be  dummies,  end  B.  brought  a  suit 
against  the  corporation  and  L.,  who  had  tbr 
control  thereof,  for  an  accotrntiag,  which  wa-t 
treated  as  an  action  between  partners  and  a 
receiver,  granted  on  that  theory,  and  which 
was  litigated  by  each  of  the  parties  solely  for 
his  own  benefit,  B.  would  not  be  allowed  an  at- 
torney's fee  aiu)  disborsementa  under  the  role 
allowing  them  to  a  minority  stockholder,  but 
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each  would  be  required  to  pay  iiia  own  expens- 
es; the  allowaoce  of  costs  and  attorney's  fees 
in  such  a  matter  being  witbin  the  sound  Judl- 
dal  discretion  of  the  court 

[EM.  Note.— For  other  caseH,  see  Corpora- 
Uot»,  Cent  Dig.  H  1426-1431, 1433-1439;  Dec 
Dig.  I  320.*] 

8.  Appeai,  and  Ebbos  (i  10e9*)-'rLAw  or  ths 
Case. 

Where  the  Supreme  Court  in  an  action  be- 
tween the  two  owners  of  the  entire  capital 
stock  of  a  corporation  determined  on  disputed 
evidence  and  in  the  light  of  the  original  con- 
tract between  them  that  one  of  the  parties  was 
not  entitled  to  more  tlian  $126  a  month  for  his 
services  to  the  corporation,  this  was  the  law 
of  the  caae,  and  would  be  adhered  to  on  a 
subsequent  appeal  where  no  new  facts  ap- 
peared. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  H  4370-4879:  Dec.  Dig.  { 
1099.*] 

4.  Pabtnerbhif  (i  83*)— Right  to  Cohfxn- 

8ATION  FOB  SBBVICBS. 

▲  partner  cannot  claim  compensation  from 
tiie  partnership  in  the  a^enee  oi  an  agreement 
tlierefor,  even  though  be  is  more  active  in  the 
bnsinesB  or  performs  greater  or  more  valuable 
service  tlian  biB  copartner. 

[EM.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i  131;  Dec  Dig.  |  83.*] 

5.  PaBTNBBSHIP  ({  83*)— KlOHT  TO  GOHFBN- 

BAnOH  roB  Sbbvices. 

Where  it  was  agreed  od  a  sale  of  a  half 
interest  in  a  corporation  that  each  of  the  par- 
ties should  draw  the  same  amount  for  bis  serv- 
ices, one  of  Uie  parties  was  not  entitled  to 
more  than  that  amoanti  altboogb  he  rendered 
«eepttonal  services  to  the  corporation. 

[Ed.  Note. — For  other  eases,  see  Partnersh^, 
Gent.  Dig.  |  131;  Deo.  Dig.  |  83.*] 

Department  1.  Appeal  from  Superior  Court, 
Kittitas  County ;  Ralph  Kaufman,  Judge. 

AcUm  byti.T.  Soothe  against  the  Summit 
Coal  Mining  Company,  B.  J.  Lindm,  and  oth- 
ers. From  the  Jnd^i>dnt,  plaintiff  and  the 
defendants  named  appeaL  Remanded,  with 
directions  to  modi^. 

Kerr  &  McCord,  of  Seattle,  for  appellant 
Bootbe.  J.  Xj.  Corrlgan,  of  Seattle,  for  appel- 
lant Sanunlt  Coal  Mining  Co. 

GHADWICK,  3.  This  case  has  been  thrice 
appealed,  55  Wash.  167,  104  Fac  207. 19  Ann. 
Cas.  1256,  59  Wash.  611,  110  Pac  S36.  and 
63  Wash.  630.  116  Pac.  269.  In  the  flrst 
appeal  the  case  was  rananded  with  histruc- 
tlona  to  appoint  a  receiver  and  to  take  an 
accounting;  this  court  saying:  "From  all 
tbe  evidence  and  circumstances  before  us, 
we  conclude  that  Linden's  raise  of  salary 
was  made  to  divert  the  profits  of  the  cor- 
poration to  himself,  without  dne  regard  to 
the  r^ts  of  Boothe,  and  that  Linden  should 
account  for  all  salary  received  by  him  in  ex- 
cess of  $125  per  month.  Evidence  vras  otter- 
ed to  show  that  his  services  were  worth  $400 
per  month.  This  evidence  was  contradicted, 
Imt.  onder  the  circumstances,  we  shall  not 
enter  upon  its  consideration,  the  raise  bav- 
ins been  improperly  made  in  violation  of 
I^den's  agreement  with  Boothe,  and  with- 
out the  tatter's  Icnowledge  and  consent"  An 


accounting  has  been  had,  and  Boothe  and 
Linden  have  both  appealed. 

[1]  One  of  the  Items  allowed  Boothe  la  the 
sum  of  $5,000,  $2,500  for  counsel  flees  and 
$2,500  for  costs  and  moneys  disbursed  by  him 
In  the  preparation  of  his  case  and  pending 
the  several  trials  thereof.  The  rule  un- 
doubtedly is  that,  where  a  stockholder  In  his 
own  behalf  and  In  behalf  of  otha:^  similarly 
situated  prosecutes  a  suit  to  a  favorable 
termination  and  the  benefit  goes  to  the  cor- 
poration, he  will  be  entitled  to  recover  a 
reasonable  attorney's  fee  as  well  as  his  nec- 
essary disbursements.  3  Cook  on  Corpora- 
tions, {  379;  Baker  v.  Seattle-Tacoma  Pow- 
er Company,  61  Wash.  578,  112  Fac.  647, 
Ann.  Cas.  1912C,  859;  McMillan  T.  North- 
port  Smelting  ft  Refining  Company,  49  Wash. 
76,  94  Pac  761.  Such  allowances  are  rarely, 
if  ever,  made,  unless  It  is  made  to  appear 
that  some  advantage  Is  obtained  for  the  cor- 
poration as  distinguished  from  tta6  Intexest 
of  the  individual  stockholder. 

[2]  In  the  first  appeal  (56  Wash.  167,  104 
Pac  207,  10  Ann.  Cas.  1256)  it  was  strenu- 
ously insisted  that  a  court  of  equi  ^'  would 
not  in  any  event  appoint  a  receiver  for  a 
solvent  corporation.  Without  denying  that 
doctrine,  but  expressly  reafilrmlng  it,  we 
took  occasion  to  say  that  this  case  was  ex- 
cepUonaL  "It  is  snl  generis."  The  parties 
Boothe  and  Lindew  are  equally  Interested  in 
the  corporation.  Some  other  names  are  con- 
nected with  It  as  stockholders,  but  it  is  not 
denied  by  either  party  that  these  are  dum- 
mies. We  likened  the  case  to  one  of  part- 
nership, and  said  that  the  conditions  exist- 
ing would  not  be  permitted  in  a  iwrtnershlp, 
and  that,  if  they  were  partners,  a  receiver 
would  unquestionably  be  granted.  We  then 
decided  the  case  upon  the  theory  of  partner- 
ship as  It  was  announced  by  this  court  In 
Whipple  V.  Lee,  46  Wash.  266,  89  Pac.  712, 
alttiough  that  case  Is  not  cited  In  our  opin- 
ion. If  we  liad  not  applied  the  law  of  part- 
nership, a  receiver  would  have  been  denied. 
At  all  times  plaintiff  Boothe  has  been  fight- 
ing for  no  one  but  hluiself.  and  against  no 
one  but  Unden.  The  interest  of  no  third 
party  is  involved.  Boothe  now  relies  upon 
the  rule  allowing  an  attorney's  fee  to  a 
minority  stockholder  In  a  corporation.  He 
was  allowed  a  receiver  upon  the  theory  of 
partnership.  The  relation  of  the  parties  is 
the  same  to-day  as  It  was  when  that  ordar 
was  made,  and  we  see  no  reason  why  our 
attitude  toward  this  case  should  be  changed 
to  serve  Booth's  interest  or  convenience. 

The  rule  Is  well  stated  In  the  syllabus  to 
the  case  of  McCormlck  v.  Elsea.  107  Ta.  472, 
69  S.  £1.  411:  "£}xcept  In  rare  instances,  the 
power  of  the  court  to  require  one  party  to 
contribute  to  the  fees  of  the  counsel  of  an- 
other party  must  be  confined  to  cases  where 
the  plainUtt.  suing  in  behalf  of  himself  and 
others  of  the  same  class,  discovers  or  creates 
a  fund  which  enures  to  the  common  benefit 
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of  all ;  but  the  discretion  vested  In  the  coart 
should  never  be  exercised  in  a  case  where 
the  interests  of  the  party  whose  fond  Is 
sought  to  be  charged  are  antagonistic  to  the 
party  for  whose  benefit  the  suit  is  prosecuted. 
The  case  in  Judgment  belongs  to  the  latter 
<las8,  and  fees  were  properly  refused." 

"It  Is  only  where  one  party  is,  uuder  the 
principles  of  equity,  entitled  to  proceed  for 
the  benefit  of  all  who  stand  In  a  like  situa- 
tion with  him,  and  consequently  where  the 
counsel  whom  he  employs  stand  In  a  sense 
as  representing  all,  that  counsel  are  entitled 
to  have  their  fees  paid  out  of  the  common 
fund  which  they  have  recovered  for  the 
benefit  of  aU."  6  Thompson  on  Corporatlonfl, 
p.  9086. 

It  has  been  held  that  a  minority  stockhold- 
er could  not  recover  even  In  a  corporation 
case  where  his  Interest  Is  entirely  personal. 
There  must  be  some  advantage  to  the  corpora- 
tion. Ex  parte  Gray.  157  Ala.  858,  47  South. 
286,  131  Am.  St  Rep.  62;  2  Cook  on  Stock 
A  Stockholders,  {  748.  In  Trustees  v.  Qreen- 
<mgh,  105  U.  S.  527,  26  Ll  Ed.  1157,  the  pow- 
er of  the  court  to  allow  compensation  In  the 
way  of  attorney's  fees  and  costs  out  of  a 
trust  fund  Is  learnedly  discussed.  The  court 
found  the  interest  of  the  complainant  to  be 
personal;  that  he  was  not  suing  for  the 
benefit  of  the  trust:  "He  was  a  creditor,  su- 
ing on  behalf  of  himself  and  other  creditors, 
for  his  and  their  own  benefit  and  advantage. ' 
♦  •  •  We  can  find  no  authority  whatever 
for  any  such  charge  by  a  person  in  his  situa- 
tion. *  *  *  It  would  present  too  great  a 
temptation  to  parties  to  Intermeddle  In  the 
management  of  valuable  property  funds  in 
which  they  have  only  the  interest  of  credi- 
tors, and  that  perhaps  only  to  a  small  amount, 
U  they  could  calculate  upon  the  allowance 
of  a  salary  for  their  time,  and  of  having  all 
their  private  expenses  paid.  Sudi  an  allow- 
ance has  neither  reason  nor  authority  for 
its  support"  Booths,  being  an  equal  partner 
with  Linden  in  the  concern,  stands  In  the 
same  relation  to  the  concern  as  would  a 
<:redltor  or  any  other  person  whose  interest 
Is  entirely  personal  As  we  read  the  record. 
It  would  be  manifestly  unfair  to  charge 
either  Linden  or  the  corporation  with  this 
$5,000.  The  allowance  of  costs  and  attor- 
ney's fees  is  a  matter  of  discretion  with  the 
court  In  friendly  suits  where  counsel  ren- 
ders a  nonpartisan  service,  it  may  be  that 
mich  fees  should  be  allowed  as  a  matter  of 
right  (Patrick  v.  Patrick  [N.  J.  Oh.]  63  Ati. 
848),  or  where  the  court  can  say  that  they 
should  be  allowed  by  way  of  punishment  (30 
Cyc.  750). 

We  admit  the  right  of  a  court,  it  is  some- 
times a  duty,  to  meet  these  costs  and  expenses 
out  of  a  common  or  trust  fund,  but  It  is  not 
a  right  or  a  duty  to  be  arbitrarily  exercised. 
-It  Is  rather  to  be  exercised  in  sound  Judicial 
discretion,  and  In  furtherance  of  equity  and 
justice.  Boothe  has  shown  no  right  or  equity 
over  tall  adTeraaijr.  Aa  we  xead  the  record, 


he  Is  no  better  than  Linden.  He  has  done 
nothing  for  the  common  good.  If  Linden 
has  sought  advantage,  so  has  Boothe.  We 
do  not  bold  that  either  of  them  has  been  dis- 
honest, but  they  have  been  selfish.  Some  of 
Linden's  claims  have  been  rejected  as  ille- 
gal and  some  of  Boothe's  claims  are  unrea- 
sonable, and  wholly  unsupported  by  any  com- 
l>etent  evidence;  If  he  did  not  turn  bis 
claims  Into  money,  it  Is  because  he  did  not 
have  the  opportunity.  If  he  has  gained 
anything,  It  has  been  his  gain  and  he  should 
pay  for  It  The  "others,"  who  become,  be- 
cause of  their  relation  to  a  common  fund,  a 
supporting  element  to  the  doctrine  tbat  a 
court  may  allow  these  fees,  are  lacking  in 
this  case.  "We  have  carefnl^  considered  the 
authorities  cited  under  this  point  of  the 
appellants.  Host  of  them  relate  only  to 
costs  as  such  between  party  and  party  and 
whether  to  be  Imposed  personally  or  upon  the 
fund.  These  have  no  bearing  upon  the  sub- 
ject under  discussion.  From  the  opinions 
in  others,  or  the  language  of  text-boolra,  ex- 
pressions are  culled  to  the  effect  that  a  fund 
In  court  must  bear  the  expense  of  Its  admin- 
istration; that  costs  In  chancery  depend  up- 
on conscience  and  the  whole  merlbi  of  a 
case;  that  counsel  fees'  out  of  a  common 
fund  belonging  to  the  iMirtles  to  the  action 
may  be  allowed;  and  that  the  power  of 
the  court  over  funds  in  Its  hands  to  award 
costs  to  be  paid  out  of  the  fund  has  often 
been  recognized.  •  •  •  What  is  m^nt 
by  these  authorities  Is  no  more  tiaa  tlila, 
that  the  contnM  of  Um  fund  famlaliee  the 
opportonity  and  Imposes  the  duty  of  reoog- 
nlzlng  every  substantial  equity  and  every 
existing  right  in  making  the  disttitration, 
and  th^  leave  atni  before  as  the  inquiry, 
what  riCht  or  equity  In  the  petitbmm  oonld 
arm  the  court  with  power  to  transfer  to  them 
a  portion  ct  the  fund  begnmd  their  normal 
share?  If  there  Is  not  sn^  equity,  there 
is  no  such  power,  for  the  oonrt  does  not  sit 
as  a  bandl^  dividing  booty."  Hatter  of 
Atty.  OoL  T.  JSorth  Am.  L.  Ins.  Co..  91  N. 
Y.  57,  43  Am.  648.  We  csnnotf  there- 
fore, In  constdenoe  charge  the  corporation 
with  BooUie's  attomej^B  fees  and  costs  with- 
out making  a  like  allowance  for  Llndoi. 
Equity  will  be  best  swved  by  chargbig  eacb 
party  with  his  own  eipenses;  tor,  as  here- 
inbefore said,  this  to  not  a  eantrvreny  be- 
twe^  a  coi^ratlott  and  a  stockholder,  bnt 
between  two  men,  acting  as  partisans  and 
in  their  own  behaU.  The  demerit  of  Boothe's 
claim  in  this  behalf  can  be  quickly  illustrat- 
ed. The  allowance  of  $5,000  was  made  in 
part  to  pay  for  the  services  of  expert  ac- 
countants. The  accountant  In  charge  was 
not  appointed  by  the  court  so  far  as  we  can 
see,  but  in  all  things  acted  as  the  ag^t  of 
Boothfe  He  was  a  witness  at  the  trial  and 
his  partisanship  was  evident  He  even  as- 
sumed to  construe  the  original  contract  be- 
tween the  parties  when  asked  by  the  court 
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to  answer  a  qnestlon  of  bocdtkeeiiliig.  "The 
queBtkm  presented,  therefore.  Is  whether  It 
[the  allowance  of  fees]  Is  proper,  where  an 
expert  is  employed  and  Is  acting  for  one  of 
the  parties  to  charge  the  same  against  the 
losing  party  as  a  part  of  the  costs  of  the  ac- 
tion. If  the  servtces  oS  an  expert  are  necesr 
sary  for  the  proper  iH-esratation  and  deter- 
mination of  the  case,  he  should  be  appoint- 
ed by,  and  act  under  the  direction  of,  the 
eoart  Where^  as  in  this  case,  he  Is  the  em- 
ploye  of  one  of  the  parties,  the  tonptation 
to  act  in  the  Interest  of  such  party  most  be 
afqpar^t  *  *  *  If  either  party  sees 
I>roper  to  onploy  the  serrlces  of  an  expert 
for  his  own  benefit,  the  court  should  not  re- 
quire the  OHMieite  party  to  pay  for  the  serr- 
lces thus  rendered."  Fanlkiitf  t.  Hmdy,  79 
CaL  266,  21  Pac.  754. 

[S]  Connsel  for  appellant  earnestly  con- 
traids  that  inasmuch  as  the  record  shows  val- 
uable serrlces  rendered  by  Linden  between 
the  time  ct  Boothe's  retirement,  and  the 
appointment  of  the  receiver,  he  should  be 
entitled  to  recover  the  amount  now  claimed 
as  his  salary.  Linden  has  credited  himself 
on  the  boobs  with  f400  a  month,  aggregating 
$9,060.  The  trial  court  followed  our  former 
opinion,  BS  Wash.,  as  the  law  of  the  case, 
although  he  adhered  to  his  former  opinion 
that  the  agTeaoeut  between  Boothe  and  Lin- 
den that  each  should  draw  |126  a  month  was 
in  anClcli;u.tlon  Of  dividends,  and  it  was  not 
to  be  drawn  aa  salary.  Whether  this  holding 
was  right  or  wrong  is  not  now  open  to  dis- 
cussion. Thla  court  is  Inclined  to  hold  to 
tlie  doctrine  called  "the  law  of  the  case." 

In  Seattie  v.  Northern  Pacific  By.  Co.,  63 
Wash.  129,.  1S9,  U4  Pac  1068,  1040,  it  is 
said:  '^t  Is  urged  wAh  greet  earnestness 
ttaet  the  law  of  the  ceee  ires  not  correctly 
annonneed  iqwn  the  former  bearing,  and 
many  anOiorltlea  ue  ^ted  whleh  hold  that 
the  party  who  Is  prtmarlly  liable  cannot 
stay  out  of  a  case  and  dictate  what  defensee 
shall  be  taiterpoaed.  We  are  dlqKned,  bow- 
evra;  to  treat  the  conclusion  reached  on  the 
fimner  bearing  as  the  law  of  the  case.  We 
are  awue  that  this  rule  is  not  an  infloJble 
one  and  bludtog  upon  tUa  court  It  is, 
bowerer,  fair  to  the  litigants  and  the  trial 
court,  OH^ndve  to  orderly  proeednre,  and 
withal  aonnd  judicial  policy.  We  bare  so 
ruled  In  many  eases."  In  reaflOrming  the 
doctrine  of  that  case,  we  do  not  understand 
that  It  la  necessary  to  hold  as  counsel  In- 
sista  that  we  could  not  In  a  case  Involving  a 
disputed  fikct  bold  to  a  rule  dUferoit  from 
a  former  pnmouncanent,  where  there  was 
additional  evidence  or  a  showing  that  a 
mistake  of  fact  had  been  made.  In  this 
case  the  right  of  lindoi  to  draw  a  salary 
of  $126  a  month  and  no  more  was  determin- 
ed by  this  court  upon  disputed  evidence  and 
in  the  light  of  the  origliMl  contract 

[4j  Nothing  further  is  urged  in  his  behalf, 

•ForoUur  easw 


exc^  that  be  has  rendered  exceptional 
service  In  selling  coaL  This  may  be  admit- 
ted. Unden  Is  bound  by  that  rule  which 
prevents  a  partner  from  claiming  compensa- 
tion from  a  partnership  In  the  absence  of 
an  agreement  therefor.  This  rule  rests  up- 
on sound  reason.  It  is  the  duty  of  part- 
ners to  devote  their  whole  time  to  carrying 
on  the  business  of  the  firm.  22  Arr*.  &  Eng. 
Ency.  Law.  12L  In  the  same  text  it  will 
be  seen  that  a  partner  Is  not  entitled  to 
compensation  because  he  is  more  active  in 
the  business  or  performs  greater  or  more  val- 
uable service  than  his  copartner.  "Each 
partner  Is  taking  care  of  his  own,  and  the 
law  never  undertakes  to  settle  between  part- 
ners their  various  and  unequal  services  in 
relation  to  the  Joint  concern."  22  Asa.  & 
Eng.  Ency.  Law,  121-123;  30  Oye.  448,  where 
the  authorities  from  almost  erary  state  in 
the  Union  are  collected. 

[5]  There  are  some  excH^tlons  to  these 
roles,  but  the  testimony  does  not  bring  Lin- 
den within  any  of  them.  Considering  the  re- 
lation of  the  parties  to  the  corporation  at 
the  time  the  contract  was  made,  the  fact 
that  each  of  them  was  to  draw  a  like  amount 
would  Indicate  that  neither  of  them  should 
have  a  right  to  claim  for  the  reasonable 
value  of  his  servlcea.  They  woold  have 
shared  equally  In  the  end  for  the  tontract 
waa  made  In  good  temper  and  In  keeping 
with  their  thai  piesoit  lntentl<His.  The  net 
earnings  of  the  cnnpany  would  have  been 
paid  in  dividends. 

All  other  items  considered  by  the  court 
have  been  carefully  reviewed  by  us.  They 
involve  questions  of  fact  only.  We  find  noth- 
ing In  the  record  that  would  warrant  us  In 
further  disturblug  the  findings  of  the  court 

The  ease  will  be  remanded,  wldi  instruc- 
tions to  modify  the  decree  to  the  extent  In- 
dicated in  this  opinion.  Linden  will  recover 
bis  costo  in  this  court  The  partlee  will  pay 
their  own  coste  In  the  court  bdow. 

CROW,  a  .3^  and  MOUNT,  QOSID,  and 
PABKSOC,  JJ„jConcnr. 

(H  Oolo.  4M> 

STBINHAUBR  «t  aL  T,  HENSON. 
(Sapreme  Court  of  Colorado.    March  8,  191S. 

Bebearing  Denied  April  7,  1913.) 
SaIM   (t  24*)— COHIRAOTS  OV  SAL*— WHAT 

Constitutes. 

A  memorandum,  stating  that  pictures  were 
left  with  deceased  on  approval  which  might  be 
exchanged  at  any  time  for  face  value,  does 
not  sbow  an  executed  contract  of  sale,  under 
which  title  passed,  but  only  an  option  to  pur- 
chase which  did  not  pass  title;  the  case  being 
different  from  an  option  to  return  a  purchase 
if  the  bnyer  did  not  approve.  Consequently 
tbe  buyer  was  under  no  obligation  to  return 
the  pictures  at  any  particular- time,  and  unleas 
bis  option  was  exercised  no  actual  sale  ever 
resulted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  U  49-51;  Dec  Dig.  |  24.*] 
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Error  to  District  Court,  City  and  County 
of  Denver ;  Hubert  U  Shattuck,  Judge. 

Claim  by  Julian  E.  Henson  against  Lula 
K.  Stelnhauer  and  John  A.  Ewlng,  as  admin- 
istrators of  the  estate  of  Frank  I>.  Smith, 
deceased.  From  a  Judgment  of  the  county 
court  disallowing  the  claim,  claimant  ap- 
pealed to  the  district  court,  where  the  claim 
waa  allowed,  and  defendants  bring  error. 
RererBed  and  re&aDded. 

John  A.  Swing,  of  Denrar,  for  plalntUCs  In 
error.  James  J.  Banks,  Frauds  J.  Knauss, 
a.  B.  Luthet  and  G  B.  Bell,  all  of  DenTer, 
for  defendant  In  error. 

HUSSBR,  (X  J.  Henson  was  engaged  In 
selling  paintings  In  Denver  and  made  his 
headquarters  at  a  certain  studio  where  his 
pictures  were  on  exhibition.  About  Janu- 
ary 14,  1910,  Smith  and  bis  wife  visited  the 
studio.  After  the  visit  and  on  the  same 
day,  or  the  next,  three  paintings  were  taken 
by  Henson  to  Smith's  residence,  where  they 
were  at  the  time  of  Smith's  death,  which 
occurred  on  May  9th  following.  After  the 
latter  part  at  January,  Henson  did  not  make 
the  studio  bis  headquarters,  but  what  pic- 
tures he  had  were  taken  to  his  residence. 
Early  In  February,  Henson,  leaving  his  resi- 
dence In  charge  of  a  servant,  went  to  Eu- 
rope, where  he  remained  until  July.  After 
his  return,  be  filed  a  claim  against  Smith's 
estate  for  the  paintings  left  at  Smith's  resi- 
dence. The  county  court  disallowed  the 
claim.  On  appeal,  the  district  court,  after 
a  trial  to  the  court,  allowed  the  claim  against 
the  estate.  Aside  from  the  above  facts,  the 
only  material  evidence  introduced  by  Henson 
was  the  following  memorandum: 

*<DenTer,  Oolo..  Jan.  25,  1910. 
Tlctaies  left  with  Mr.  Smith  on  approval: 

1  inter  color  by  Gabrlnl  (HubIc  Uaster)....  |1,200  00 
1  water  color  br  Ter  Burgh  (Dutcb  Mill)..  250  00 
1  oU  br  D*  Uwter  (Blior»  Bc«a«)   4B0  M 

$1,800  00 

Gr.  by  old  truu  ...........*....      10  00 

|1,S»  00 

**Tbe  above  paintings  may  be  exchanged  at 
any  time  for  face  value  (that  la  the  price 
paid  ploa  the  Increased  market  Talne). 
"J.  EL  Henson, 

"American  Agent,  I/Onne. 
"Frank  L.  Smith." 

It  vaa  admitted  that  the  signatores  were 
tboae  of  Henson  and  Smith.   Henson  con- 


tends that  this  memorandum  Is  evidence  of 
a  sale  to  Smith  with  the  option  of  returning 
the  paintings  If  the  latter  did  not  like  them. 
The  administrators  contend  that  the  memo- 
randum shows  that  Smith  did  not  buy  the 
pictures,  but  that  they  were  left  with  him 
with  the  option  to  purchase  them  if  he  liked 
them.  If  the  parties  understood  that  a  sale 
had  been  made,  they  certainly  would  have 
used  words  to  express  that  understanding. 
The  Idea  of  a  sale  Is  a  elmple  one  and  could 
have  been  simply  expressed  by  the  use  of 
the  words  "sold  to"  Instead  of  "left  with," 
If  the  parties  so  understood  it  "Pictures 
sold  to  Mr.  Smith  on  approval"  would  be 
easily  understood  to  mean  that  Smith 
bought  the  pictures  Xvith  the  option  of  re- 
turning them  If  he  did  not  like  them.  "Pic- 
tures left  with  Mr.  Smith  on  approval" 
would  be  a  simple  way  to  express  the  Idea 
that  the  pictures  were  left  with  Smith  with 
the  option  to  purchase  them  If  he  liked  them. 
The  rest  of  the  memorandum  would  then 
mean  that  if  Smith  bought  them  he  was  to 
have  them  at  the  prices  named,  receive  cred- 
it for  an  old  frame,  and  have  the  privilege 
of  exchanging  the  pictnres  at  any  time  for 
face  value  as  expressed.  Smith  did  not 
agree  to  return  them  at  any  particular  time. 
Of  course,  if  he  did  not  choose  to  exercise 
his  option  to  take  the  pictures  in  a  reason- 
able time,  Henson  could  have  recalled  the 
option  and  retaken  them.  We  do  not  say 
that  Suilth  would  have  been  called  upon  to 
move  within  a  reasonable  time,  but,  If  he 
had  been,  he  had  no  opportunity  to  do  so, 
for  Henson  went  away  in  a  few  days  after 
the  date  of  the  memorandum  and  remained 
away  until  after  Smith's  death.  .An  option 
to  return  a  purchase,  if  one  does  not  ap- 
prove. Is  different  from  an  option  to  pur- 
chase, If  one  does  approve.  In  the  former 
case,  the  title  passes,  subject  to  the  right  to 
rescind  and  return;  In  the  latter,  the  title 
does  not  pass  until  the  option  to  buy  la  de- 
termined. The  former  is  a  sale  and  deliv- 
ery; the  latter  a  bailment  which  may  be  con- 
verted into  a  sale,  at  the  option  of  Uie 
boUee.  Hunt  t.  Wyman,  100  Mass.  198. 

The  transaction  between  Henson  and  Smith 
was  a  bailment  with  the  option  to  purchase, 
and  as  the  option  was  never  determined  do 
sale  took  place.  It  follows  that  the  Judg- 
ment of  the  district  court  was  wrong  and  la 
reversed  and  tlie  cause  remanded. 

Reversed  and  remanded. 

GABBEBT  and  HIIX^  JJ.,  concim 
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In  n  SENATB  RESOLUTION  NO.  9. 
(Snpzeme  Cotirt  of  Colorado.   March  26.  1913.) 
1.  Statutes  (8  21*)  —  Jooiciai.  Dibtuct  — 

CHAKGEa 

Under  Const  art  6,  1  14,  proTidiDX  tfaat 
the  Geoeral  Assembly,  when  two-thirds  of  each 
house  concur  therein,  may  Increase  or  dftuinieh 
the  ntimb«  of  judicial  districts  and  judges 
thereof,  the  concurrence  of  two-thirds  ot  the 
members  of  each  house  is  not  necessary  to  the 
validity  of  a  bill  to  change  judicial  districts  by 
moving  a  county  Into  another  district ;  hoth  dia- 
tricta  remaining  othnwise  Intact 

[Ed.  Note.— For  other  cases,  see  Statates, 
Cent  Dig.  H  18-27;  De&  Dig.  S  21.*] 

2l  Jddoks  a  11*)— Rkuovai<— Chanqe  of  Ju- 
dicial DiStXICTB. 
The  mere  fact  that  <Hie  county  is  detached 
from  one  judicial  district  and  attached  to  an- 
other  wilt  not  remove  the  judges  of  either  of 
the  districts ;  the  same  still  remaining  duly  con- 
stituted districts. 

{Ed.  Note.— Fw  other  cases,  see  Judges. 
Cent  Dig.  H  42,  43-4S;  Dee.  IMc  |  U.*] 

Qnestloiu  snlniilttacl  to  tbe  Suimne  Court 
by  Senate  Besolatkm  No.  8.  Qiteetlons  an- 
swered. 

There  has  been  sabmitted  to  this  court 
by  the  honorable  Senate  of  the  Nineteenth 
General  AmemMy,  now  In  session,  the  fol- 
lowing resolution : 

^'Senate  Resolution  No.  9. 

Soiator  Gomforth. 

"Whereas,  Uiere  Is  now  utdw  considera- 
tion by  ttie  Senate  of  the  Nineteenth  Genial 
Assambly  of  the  state  of  Colorado  Senate 
BlU  No.  Ifi;  by  Senator  Tan  TUborg,  enti- 
tled, 'A  UU  for  an  act  to  detadi  the  county 
of  T^lur  from  the  Fourth  Jndldal  district 
of  tbo  state  of  Colorado,  and  to  attach 
the  said  county  of  Ttiler  to  the  Eleventh 
Judicial  district  of  the  state  of  Colorado  for 
Judicial  purposes,  and  to  repeal  all  acts  and 
parts  of  acts  inconsistent  with  this  act;* 

"And  whereas,  said  bill  has  passed  on  aec- 
ond  reading  by  said  Senate  on  tihe  17th  day 
of  March,  1913,  receiving  eighteen  votes  in 
favor  thereof  and  said  bill  is  now  penffiug 
for  third  reading  b^Ore  the  Senate  of  tbe 
Nineteenth  General  Assembly; 

"And  whereas,  It  Is  believed  that  a  two- 
thirds  vote  is  necessary  to  pass  this  bill  In 
cmformity  with  section  14  of  article  6  of  the 
Constitution  of  the  state  ot  Colorado: 

"Now,  tharefore,  be  It  resolved,  by  the 
Senate  of  the  Nineteenth  General  Assembly 
of  the  state  of  Colorado,  that  the  Supreme 
Court  of  the  state  of  Colorado  be  and  It  Is 
hereby  requested  to  give  Its  opinion  npon 
and  In  answer  to  the  following  question : 

"First  Does  it  require  a  two-thirds  vote 
of  the  Senate  and  tbe  House  of  Representa- 
tives of  the  state  of  Colorado  to  change  the 
iMundary.  lines  of  Judicial  districts  in  said 
■Ute? 

"Second.  Does  the  removal  of  one  county 
from  one  Judidal  district  in  the  state  into 


another  judicial  district  In  the  state  operate 
as  a  removal  from  office  of  the  Judge  or 
Judges  of  the  district  from  which  the  county 
Is  removed? 

"And  be  It  further  resolved,  that  a  copy 
of  this  preamble  and  resolution  be  forthwith 
transmitted  to  the  said  Supreme  Court. 

"I  herewith  certify  the  above  resolution 
duly  and  regularly  adopted  by  the  Senate  of 
tbe  Nineteenth  General  Assembly. 

"[Signed]  S.  R.  Fitzgarrald,  President 

"Attest:  Mark  A.  Skinner,  Secretary." 

Fred  Farrar,  Atty.  Gen.,  and  Francis  B. 
Bonck,  Deputy  Atty.  Gen. 

PER  CURIAM.  [1]  Section  14  of  article  6 
of  the  Constitution,  referred  to  In  said  reso- 
lution, is  as  follows:  "The  Gteneral  Assem- 
bly may  (whenever  two-thirds  of  the  mem- 
bers of  each  house  concur  therein)  increase 
or  diminish  the  number  of  Judges  for  any 
district,  or  increase  or  diminish  the  number 
of  Judicial  districts  and  the  Judges  thereof. 
Snch  districts  shall  be  formed  of  compact 
territory,  and  be  bounded  by  county  lines; 
but  such  Increase,  diminution,  or  change  In 
the  boundaries  of  a  district  shall  not  work 
the  removal  of  any  Judge  from  his  office 
during  the  time  for  whitib  he  shall  have  been 
elected  or  appointed." 

It  will  be  noticed  that  the  increase,  dimi- 
nution, or  change  In  the  boundaries  of  a  Ju- 
dicial district  referred  to  in  that  section  is 
such  as  is  brought  about  by  the  formation  of 
a  new  Judicial  district  or  the  abolition  of  an 
existing  one,  and  does  not  relate  to  a  cliange 
In  boundaries  produced  by  taking  one  county 
from  a  district  composed  of  more  than  one 
county  and  adding  It  to  another. 

By  Senate  Bill  No.  19,  now  pending  on  third 
reading  in  the  Senate  it  is  iffoposed  to  take 
70110*  county  from  the  Fourth  Judldal  di^ 
triet  and  attadi  It  to  the  Elevoith  Judldal 
district  The  Fourth  Judicial  district  Is 
composed  of  more  tlian  one  county,  and  that 
district  will  remain,  should  the  Ull  pass. 
Under  such  circumstances  the  bill  does  not 
require  a  concurrence  of  two-dilrds  of  the 
members  of  each  house. 

[2]  We  take  it  that  by  the  second  Interrog- 
atory the  hononble  Senate  desires  to  know 
what  Judge  or  Judges  will  preside  over  the 
district  court  In  Teller  county,  in  the  event 
that  that  county  Is  attached  to  the  Bleventh 
Judicial  district  In  that  event  the  Judge  of 
the  Eleventh  Judldal  district  would  preside 
over  tlie  district  court  in  Tell«-  county  the 
same  as  in  any  other  coun^  of  that  district, 
and  neither  of  the  Judges  of  the  Fourth  Ju- 
dldal district  would  be  removed  from  office. 
Our  answers  are  limited  to  a  tenslderatlon 
of  the  aforesaid  section  of  the  GonstltntiouJ 

WHITE  and  BAILEY,  J3.,  do  not  partici- 
pate 


•For  oUi«r  cases  see  sams  topic  and  ssctloa  JIUHBBll  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Kvjt'r  Indeua.' 
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LIUTZ  T.  DBNVBE  OXTT  TRAMWAY  CO. 

(Snpreme  Court  of  Colorado.   Jan.  6>  1913. 
Behearinx  Denied  AprU  7,  1913.) 

1.  Stbkbt  Railboads  (S  93*)  —  Opmatioh — 
Neqligbnce — What  Constitutks. 

Where  a  woman  Btepped  in  front  of  a  mov- 
ing street  car  only  a  few  feet  away,  which 
■track  her  almost  the  instant  that  ahe  waa  on 
the  track,  it  was  not  negligence  for  the  motor- 
man  to  fail  to  drop  the  fender,  for  the  human 
miad  ia  not  held  to  such  a  high  degree  of  dili- 
gence in  the  face  of  unforeaeen  contiagencies. 

lEd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  ES  195-200;  Dec  Dig.  «  93.  •J 

2.  Tbial  (I  229*)  —  Ihstbcctxohs-'Refetz- 

TXOH. 

In  an  action  against  a  street  ear  company 
for  the  death  of  a  pedestrian,  where  plaintiff 
submitted  evidence  on  two  causes  of  action,  one 
bottomed  on  the  theory  that  defendant  was  neg- 
lifent  in  faiting  to  stop  the  car,  and  the  other 
that  the  injuries  were  canaed  by  tiie  negligent 
backing  of  the  car  off  deceased,  the  giving  at 
defendant's  request,  of  numerous  instractiona 
wliich  directed  a  verdict  for  defendant  upon 
variooa  contingencies  ia  not  reversible  error; 
for,  while  the  court  may  properly  refuse  an  in- 
struction covered  by  thoae  given,  the  defendant 
waa  entitled  to  have  the  confusion  cleared,  and 
the  matter  fairly  presented  to  the  jury. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Cent. 
Dig.  S  518 ;  Dec.  Dig.  {  229.*] 

3.  Appkai.  and  Ebbob  ^  978*>— Eiyixw— 

DiBCBETioN— New  Tbial. 

The  granting  of  a  new  trial  rests  largely 
in  the  duKretion  of  the  trial  court,  and  conse- 
quently its  denial  of  a  new  trial.  Bought  on  the 
ground  that  the  jnry  were  tampered  with,-  witt 
not  be  disturbed  on  appeal,  uniesa  the  verdict 
is  manifestly  againat  the  weight  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  we  Appeal  and 
Error,  Cent  Dig.  U  886«-8i^;  Dec  Dig.  | 

»7a*] 

4.  New  Trial  (|  49*)— Oboundb. 

Where  a  litigant  made  It  a  practice  to  at- 
tempt to  influence  jurors,  verdicts  in  its  favor 
by  jurors  ao  influenced  should  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  SS  97-99;  Dea  Dig.  |  49.*] 

fi.  New  Tbial  (i  143*)  —  Imfeachmeiit  of 

VEBDICTS— AlTlDATITS. 

Under  Rev.  Code,  8  238,  providing  that 
affidavits  of  jurors  may  be  used  to  impeach  the 
verdict  for  misconduct  In  resorting  to  the  de- 
termination of  chance,  an  affidavit  can  be  nsed 
to  impeach  the  verdict  for  no  other  misconduct. 

[Ed.  Note.— For  other  cams,  aee  New  Trial, 
Cent.  Dig.  {{  290-296;  Dec.  Dig.  |  143.*] 

e.  New  Tbzai.  (S  143*)  —  Impkachkent  of 

TSBOIOT. 

In  general,  affidavits  of  jurors  stating  Ae 
ground  upon  which  they  rendered  their  verdict 
will  not  be  received  so  as  to  impeach  it 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  H  290-296;  Dec.  Dig.  {  143.*] 

7.  New  Tbial  (|  44*)— Vebdicts— Impkach- 

nNT  BT  AFFIDATIT  OF  JUBOB. 

Where  one  juror  made  affidavit  that  be 
consented  to  the  verdict  only  because  he  under- 
stood that  they  would  be  locked  up  and  requir- 
ed to  sleep  in  vermin  infested  beds,  a  new  tri- 
al was  properly  denied  where  it  appeared  that, 
though  other  jurors  beard  some  remarks  as  to 
the  beds,  they  understood  them  as  a  joke,  that 
the  verdict  was  returned  immediately  after  the 
evening  meal  Iraig  before  bedtime,  and  that  the 


complaining  juror  made  no  attempt  to  have  the 
authorities  provide  proper  beds. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  80-85,  lOS ;  Dec  Dig.  |  44.*] 

8.  New  Tbiai.  (}  49*)-'Iupbopbb  Iwfltjehc- 
ZNO  or  Jubt. 

While  a  new  trial  should  be  granted  if  the 
attorney  of  the  succeasfnl  parties  improperly 
influenced  the  jury,  or  that  the  verdict  waa  ren- 
dered by  them  in  hope  of  reward  or  in  return 
for  past  favors,  yet  the  fact  that  the  attorney 
for  the  successful  litigant  treated  four  of  the 
jurors  to  one  cigar  a^ece  in  response  to  a 
jocular  suggestion  is  not  groond  for  a.  new 
trial 

[Ed.  Nota- For  other  cues,  see  New  Trial. 
Cent  Dig.  H  97-99;  Dee.  Dig.  |  49.*] 

Error  to  District  Court,  City  and  Coun- 
ty of  Denver ;  Hubert  L.  Shattnck,  Jadge. 

Action  by  John  Llutz  against  the  Denver 
City  Tramway  Company.  There  waa  a  Judg- 
ment for  defendant,  and  plaintiff  brings  tf- 
ror.  Affirmed. 

Stark  &  Martin,  George  S.  Bedd,  and 
George  Stldger,  all  of  Denrer,  for  plaintiff 
in  error.  Gerald  Hughes  and  Howard  S. 
Robertson,  both  of  Denver,  for  defendant  In 
eaoac. 

MUSSER,  J.  This  cause  waa  in  this  court 
before,  and  the  former  opinion  la  reported  in 
43  ColQ.  S8,  93  Pac.  600.  The  facts  relative 
to  the  accident,  in  which  the  wife  of  the 
plaintiff  In  error  received  injuries  wbich 
caused  her  death,  are  substantially  the  same 
Id  this  record  as  narrated  In  the  former 
opinion. 

Kirs.  Liatz,  a  young  and  Tlgorona  woman, 
started  diagonally  across  Larimer  street,  in 
Denver,  near  Its  Intersection  with  Twenty- 
Fifth  street  obrloiisly  Intending  to  board  an 
approaching  car  at  the  usual  place 'on  the 
opposite  side  of  Twenty-Fifth  stre^  She 
was  carrying  a  small  child  In  her  arms,  and 
as  she  proceeded  she  signaled  the  car.  A 
gong  was  sounded.  She  BtepjpeA  upon  the 
track  Immediately  In  front  of  the  car,  was 
struck  by  the  fmder  or  rail  guard,  which 
projected  forward  from  the  front  of  the 
car  over  the  rails,  fell  upon  It,  struggled  an 
instant  and  then  fell  from  the  fender  on  the 
right  aide  in  the  space  between  the  fraider 
and  the  front  wheeL  She  stepped  upon  the 
track  at  about  the  middle  of  Twenty-Fifth 
street  The  car  was  running  slowly,  evi- 
dently slowing  up  to  make  the  stop  on  the 
opposite  side,  for  there  was  evidence  that 
the  brake  liad  been  applied.  There  was 
nothing  In  the  situation  to  indicate  to  the 
motorman  that  she  was  about  to  attempt  to 
cross  the  track  before  the  car  had  passed  her. 
Her  signals  indicated  that  she  knew  the  car 
was  approaching,  and  the  gong  reminded  her 
of  that  fact  The  car  was  moving  at  a  law- 
ful rate  of  speed.  The  brakes  were  In  good 
order.  One  witness  testified  that  the  car 
was  five  or  six  feet  from  her  when  she  step- 
ped upon  the  track,  and  auoliiw  that  It  was 
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iiot  more  tban  htod  or  eight  <eet  away. 
The  motorman  testified  that  be  was  not 
more  tban  bIz  feet  from  her.  These  wit- 
nesses evidently  estimated  the  distance  with 
reference  to  the  body  of  the  cu.  Another 
testlfled  that  the  projecting  fender  was  not 
more  than  flftem  Inches  from  her.  Another 
testlfled  that  she  was  struck  when  she  was 
atMmt  to  step  on  the  track  and  when  she 
steiqped  on  the  track.  So  that  she  most 
haTe  been  sCmck  by  the  fendw  almost  the 
instance  she  stepped  on  the  trade  The  mo- 
torman immediately  farther  applied  the 
brake,  and  the  car  was  stopped  within  eight 
or  t&a  feet  after  she  was  struck.  When  the 
car  was  st^H^ed*  Urs.  Lints  was  lying  on 
ber  stomach  and  the  front  wheel  was  rest- 
ing between  her  Umbe  near  the  trunk  or  on 
the  rl|^  limb  and  pelvis  at  the  Junction 
with  the  thigh  on  the  side  toward  the  rear 
of  the  car.  Her  trunk  was  outside  of  the 
rails,  and  the  limbs  were  resting  upon  them. 
The  motorman  and  oondu^or  immediately 
Jamped  off  when  the  car  stopped,  and,  after 
looking,  decided  Vat  It  was  necessary  to 
get  the  car  off  the  body  More  it  could  be 
taken  out.  The  car  was  backed  Very- slowly 
twelTe  or  eighteen  inches,  and  Mrs.  Lints 
was  thai  easily  taken  out  and  remored  to  a 
iKMQrttal,  where  she  died  the  n^  day.  Her 
right  limb  was  fractured  below  tbe  knee, 
and  there  was  another  Injury  at  tbe  Junc- 
tion of  the  right  thigh  and  pelTts,  Including 
both  of  them  somewhat 

There  were  two  causes  of  action  In  the 
complaint  The  first  was  based  upon  negli- 
gence In  operating  the  car,  in  not  stopping 
it  in  time  to  prevoit  the  Injury,  and  In  not 
dropping  the  fender  so  as  to  prevent  the 
body  of  Mrs.  Uuts  from  getting  under  the 
ear.  The  second  cause  of  action  alleged  the 
same  things  except  with  reference  to  tbe 
fender,  and  further  alleged  that  tbe  injury 
was  Inflicted  by  ne^lgently  backing  tbe  car 
after  it  had  stopped.  The  lower  court  di- 
rected a  verdict  for  the  defendant  company 
on  tbe  first  cause  of  action,  and  submitted 
to  the  Jury  the  second  cause  of  action  with 
reference  to  the  baddng  of  tbe  car,  and  the 
Jury  returned  a  verdict  for  the  defendant 
con^ny.  It  is  contmded  that  the  court 
erred  In  directing  a  verdict  for  defendant  on 
the  first  cause  of  action.  In  the  former 
(>phiion  it  was  held  that  up  to  the  time  tbe 
car  stopped  the  compai^  was  not  guilty  of 
any  ne^lgence,  and  that  the  injury  to  Mrs. 
Uutz  by  the  forward  motion  was  due  entire- 
ly to  her  own  negligence  in  stepping  upon 
tbe  track  immediately  in  front  of  the  car. 

[1]  Upon  reading  the  record  now  before 
Bs,  we  are  not  Indlned  to  change  the  view 
of  tbe  matter  bwetofore  announced,  and  the 
reasons  are  so  fully  discussed  In  the  former 
opioAon  that  It  Is  unnecessary  to  discuss 
them  here.  Upon  reading  the  whole  record. 
It  s^ipeaia  dear  that  mly  ime  conclusion 
can  be  drawn  from  the  evidence^  and  that 


Is  that  any  Injury  wbldi  was  Inflicted  upon 
Mrs.  Lints  by  the  forward  motion  of  tbe 
car  was  due  solely  to  ber  own  act  In  step- 
ping upon  tbe  track  so  immediately  In  ttont 
of  the  car  that  It  was  Imposrtble  to  prevent 
Injury  to  ber,  and  that  tbe  motorman  did 
all  that  in  reason  could  have  been  expected 
of  him.  It  Is  contended  that,  even  tbou^ 
Mrs,  linta  was  negligmt  In  stepping  mxm 
the  track,  the  evidence  showed  that  the 
front  end  of  the  fender  was  about  a  foot 
above  the  rails,  and  U  tbe  motorman  would 
have  dropped  It,  as  he  might  have  done,  she 
would  not  have  gotten  undw  the  ear,  or 
at  least  tboe  was  a  chance  for  the  Jury  to 
say  she  would  not  Many  authorities  are 
dted  to  the  effect  that  notwithstanding  the 
negligence  of  a  .plaintiff.  If  the  defendant 
observed  or  idwuld  have  observed  such  neg- 
Ugoice  In  time  to.  avert  Injurious  conse- 
quences by  the  exercise  of  reasonable  care, 
It  Is  tbe  duty  of  tbe  defendant  to  SKerdse 
such  car&  That  Is  commonly  called  tbe 
doctrine  of  last  clear  chance.  This  can  be 
answored  in  two  ways.  It  clearly  anwars 
from  the  evidence  of  all  tbe  witnesses  who 
testified  with  any  knowledge  of  bow  Mrs. 
Uutz  fell  from  the  fender  that  she  did  not 
fall  firom  It  In  front  so  that  It  would  pass 
ovra  her,  but  that  she  fell  off  at  the  side  In 
the  space  between  tbe  fender  and  tbe  'front 
whe^  Under  these  drcumstances,  it  Is  un- 
likely that  the  dropping  of  the  front  end  of 
the  fender  would  have  availed  anything. 

If  we  are  wrong  In  this.  It  nevertheless  Is 
plain  that.  In  order  to  apply  tbe  doctrine 
mentioned  to  a  state  of  facta,  the  circum- 
stances must  be  such  as  to  present  a  last 
clear  chance  to  avert  injury  by  the  exercise 
of  reasonable  care.  In  this  case  the  situation 
itaeif,  as  detailed  by  the  witnesses,  clearly 
indicates  that  there  was  not  a  fair  oppor- 
tunity, or  any  opportunity  within  reason, 
for  the  motorman  to  have  overcome  tbe 
consequences  of  Mrs.  Llutz's  act  These 
circumstances  clearly  show  that  ber  step- 
ping on  the  track  and  falling  from  the 
fender  were  practically  simultaneous,  and 
that  her  negligence  occurred  for  all  prac- 
tical purposes  simultaneously  with  her  fall 
from  the  fender  and  under  the  car.  The  cir- 
cumstances, the  suddenness  of  the  whole 
transaction,  the  practically  simultaneous  oc- 
currence of  her  negligence,  and  her  falling 
under  the  car  excluded  the  idea  of  any 
chance  for  tbe  motorman  to  have  saved  her. 
The  facts  and  circumstances  were  clear  and 
undisputed,  fixed  and  lualterable,  and  no  ex- 
pert teetlmooy  could  throw  any  light  on  them 
or  change  their  Inevitable  result  To  say 
that  there  was  a  cbanoe  would  be  to  require 
of  the  human,  mind  and  muscle  a  rapidity 
and  unerring  precision  of  thought  and  action 
of  which  they  are  incapable,  especially  when 
that  mind  must  have  been  shocked  by  the 
sadden  appearance  of  instant  and  awful  dan- 
ger to  a  human  being.  Under  aucb  drcum- 
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stances,  what  might  be  done  In  an  ordinary 
situation,  when  there  Is  no  danger  apparent 
or  Imminent,  Is  Inapplicable.  The  case  of 
Weltzman  t.  Nassau  E.  R.  Co.,  33  App.  Dir. 
585,  53  N.  Y.  Supp.  905,  which  the  plaintiff 
In  error  says  Is  exactly  in  point  here,  Is  en* 
tlrely  different  In  its  facts.  There,  the  nio- 
torman  testified  that  he  saw  the  child  20  feet 
away  on  the  track  before  it  was  struck  by 
the  fender,  and  the  child  was  carried  a  dis- 
tance of  from  32  to  150  feet  on  the  fender. 
After  the  motorman  saw  the  child  the  car 
ran  at  least  52  feet,  while  the  motorman  tes- 
tified that  the  car  could  have  been  stopped  in 
46  feet  Such  a  state  of  facts  is  altogether 
diflCerent  from  the  situation  presented  here, 
and  this  remark  is  applicable  to  the  many 
other  authorities  cited.  In  Grlthth  t.  Tram- 
way Co.,  14  Colo.  App.  SOI,  61  Pac.  46,  the  clr- 
camstanoes  with  reference  to  the  stepping 
upon  the  track  anfl  the  snddenuesB  of  the  col- 
Usion  were  substantially  the  same  as  here, 
and  It  was  there  held  tlutt  "the  fiicts  which 
iTOuld  mirrant  an  application  of  the  doctrine, 
invoked  by  counsel,  of  a  liability  for  an  in- 
jury notwithstanding  the  negligence  of  a 
person  injured,  did  not  exist" 

[2]  As  has  been  said,  the  contention  that 
the  fatal  Injuries  were  caused  by  n^lgently 
backing  the  car  was  submitted  to  tlie  Jury. 
Complaint  is  made  of  several  of  the  Instmc- 
tione  fl^ven  at  the  request  of  tlie  defendant 
In  each  of  them  the  Jury  were  told  that,  if 
they  found  a  certain  state  of  facts,  the  ver- 
dict should  be  i!or  deftodant  There  was 
some  repetition  in  the  instructions,  hut  it 
cannot  be  said  that  any  one  was  the  counter- 
part of  the  other.  It  is  claimed  l^t  what 
repetition  there  was  tended  to  confuse  the 
jury,  and  that  the  frequent  use  of  the  phrase 
"verdict  for  defendant"  gave  undue  promi- 
noice  of  the  idea  Uiat  ttie  jury  should  so  fhid. 
Each  Instruction  was  clear  enough  in  ItatUt^ 
and  no  claim  is  made  that  any  of  them  Incor- 
rectly stated  the  law  or  recited  facts  not  de- 
ducible  from  the  evidoice.  Many  anthori- 
tles  are  cited  showing  that  repetition  In  the 
instructions  Is  to  be  avoided.  All  of  them, 
however,  save  one,  are  to  the  effect  that  It  is 
not  error  to  refuse  a  correct  instruction  when 
the  charge  already  contains  the  same  thing 
expressly  or  substantially.  This  Is  undoubt- 
edly good  law,  but  that  is  far  from  saying 
that  repetition  is  reversible  error.  In  the 
one  case  of  State  v.  Legg,  59  W.  Va.  315,  53 
S.  n  545,  3  I*  R.  A.  (N.  8.)  1152,  the  court 
condemned  the  practice  of  repetition  in  In- 
structions, but  refused  to  say  whether  It  was 
reversible  error  or  not,  and  did  not  intimate 
what  It  would  do  In  that  behalf  were  It  nec- 
essary. Of  course,  unnecessary  repetition  in 
the  charge  is  to  be  condemned,  but  that  is 
not  saying  that  it  must  be  regarded  as  rever- 
sible error.  It  might  become  so  If  It  tended 
to  confuse  the  Jury.  In  the  present  case, 
however,  the  Instructions,  even  with  the  repe- 
tition thi^  niay  have  contained,  <Ueared  con- 


fusion rather  than  produced  it  The  con- 
flicting claims  of  plaintiff  were  likely  to  pro- 
duce confusion.  It  was  first  contended  that 
the  fatal  injury  was  inflicted  by  the  car  be- 
fore it  stopped  In  Its  forward  motion,  and 
next  that  it  was  Inflicted  not  by  the  forward 
motion,  but  by  negligently  backing  it  after  it 
had  stopped.  The  testimony  Introduced  by 
the  plaintiff  to  support  each  of  these  claims 
was  blended  together.  Now  the  fact  was 
that  the  plaintiff  could  not  recover  on  bis 
first  contentitm  because  in  that  case  the  in- 
Jury  would  have  been  caused  by  the  n^li- 
gence  of  Mrs.  Llutz,  and  if  that  ctmtentlon 
were  tme  the  second  could  not  be,  and  if  the 
second  contention  were  true  the  first  could 
not  be.  It  was  very  likely  that  such  a  state 
of  affairs  would  produce  confusion  In  the 
minds  of  the  Jury,  and  it  was  very  proper  Cor 
the  court  to  give  instructione  tliat  would  place 
the  matter  clearly  before  them  In  its  vaxloiis 
phases.  This  to  what  the  instrncUoks  dSd. 
The  plaintiff  was  not  oitltled  to  have  tlie 
confusion  which  he  created  continue  wWi 
the  Jury,  while  the  defoidaiit  was  aiUtled  to 
have  the  matter  falHy  presented  to  tbeon. 
We  cannot  say  that  the  repetition  of  the 
phrase  "verdict  for  tbe  defendants  wodM 
prejudice  them  when  the  facts  were  clearly 
presented  upon  which  such  a  verdict  aHould 
be  based.  If  they  did  not  find  Oib  facts  as 
predicated  In  any  of  the  lnstmctlons»  they 
certainly  knew  that  their  vwdlct  shoold  not 
be  Cor  the  defendant,  And  U  tbe  £&cts  were 
as  predicated  tb^  could  not  render  any 
other  verdict 

In  the  motion  for  a  new  trial  It  was  alleg- 
ed: (1)  That  the  Tramway  Comi«ny  made  It 
a  practice  to  ke^  two  men  about  the  court- 
house to  mingle  with  prospective  Jurors, 
talk  with  them  partlcnhirly  with  reference 
to  Tramway  cases,  and  by  flattwy,  rliUcale, 
and  other  Insidious  means  endeavor  to  Im- 
properly Influence  them  so  that  verdicts 
might  be  returned  for  the  company.  CQ  That 
one  of  the  Jurors  In  this  case  had  beoi  in- 
formed that  If  A  verdict  was  not  reached 
before  bedtime,  the  Jury  would  be  compelled 
to  sleep  overnight  In  beds  infested  with  ver- 
min, and  that  rather  than  ele^  In  sucti  a 
bed  the  Juror,  against  his  will,  agreed  to  the 
verdict  for  the  defendant  (3)  That  tlie  at- 
torney for  defendant  was  guilty  of  miscon- 
duct In  treating  the  Jurors  to  cigars  after  the 
receipt  of  the  verdlqt 

When  these  charges  were  brought  to  the 
attention  of  the  court  investi^tlon  was 
ordered,*  and  plaintiff  was  directed  to  pro- 
duce hte  evidence.  A  hearing  was  had,  much 
testimony  was  taken,  and  the  court  found 
that  the  charges  were  not  sustained,  aikl 
overruled  the  motion  for  a  new  trial. 

[31  Unless  the  finding  of  the  court  was 
manifestly  against  the  weight  of  the  testi- 
mony, or  its  discretion  was  abased,  we  can- 
not disturb  this  finding.  It  Is  enough  to 
say  that  In  the  cold  record  before  us  there 
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does  not  appear  suffldent  evidence  to  sustain 
the  charges.  The  district  judge  saw  the  wit- 
nesses on  the  stand,  observed  their  demeanor, 
Interrogated  many  of  tbem  himself,  and  wa^ 
inncb  more  competent  to  Judge  of  their  testi- 
mony than  an  appellate  court 

[4]  If  the  first  charge  were  true,  that  the 
Tramway  Company  made  It  a  practice  to  in- 
fluence Jurors  as  alleged,  such  a  practice  is 
to  be  condemned  in  the  severest  terms.  The 
district  court  in  such  a  case  has  it  within  its 
power  to  severally  punish  any  who  may  re- 
sort to  such  an  evil  practice,  and  should  not 
hesitate  to  employ  drastic  measures  to  stamp 
It  out  It  is  the  duty  of  attorneys  of  the 
court  who  are  aware  of  such  conditions  and 
have  evidence  thereof,  to  co-operate  with  the 
the  court  In  bringing  offenders  to  punish- 
ment and  in  putting  a  stop  to  soch  a  condi- 
tion of  corruption.  Verdicts  Influenced  there- 
by should  unhesitatingly  be  set  aside.  How- 
ever, before  anything  can  be  done,  sufficient 
evidence  must  be  produced.  Men  cannot  be 
puni^ed  or  verdicts  set  aside,  for  such  a 
reason  upon  mere  suspicion  and  without  evi- 
dence. If  there  is  any  evidence  at  all  in  this 
record  of  such  a  practice,  it  Is  very  meager 
indeed,  and  there  Is  no  evidence  whatever 
that  the  Jurors  In  the  present  case  ever  beard 
of  it  or  were  in  any  manner  influenced  In 
ttieir  present  verdict  thereby.  On  the  con- 
trary. It  affirmatively  appears  uncontradict- 
ed that  the  Jury  was  free  from  such  an  influ- 
ence. 

[I]  An  affidavit  of  the  Juror,  who  claimed 
that  his  verdict  was  induced  by  what  he  had 
heard  of  the  condition  of  the  beds,  was  filed 
to  support  that  charge.  Section  236,  Rev. 
Code,  provides  when  an  affidavit  may  be  used 
to  impeach  the  verdict  of  a  Jury,  and  tbis 
court  has  held  that  no  affidavit  of  a  Juror 
will  be  received  to  impeach  the  verdict  for 
misconduct  of  the  Jury  except  as  provided 
in  that  section,  and  tliat  Is  when  the  verdict 
is  brought  about  by  a  resort  to  the  determi* 
nation  of  chance.  Richards  v.  Richards,  20 
Colo.  303,  38  Paa  323.  The  particular  mis- 
conduct that  Is  Bought  to  be  charged  to  the 
jury  In  this  case  was  that  there  was  some 
conversation  to  the  effect  that  If  a  verdict 
was  not  reached,  they  would  have  to  sleep 
In  beds  Infested  with  vermin. 

[I]  As  a  general  rule,  affidavits  of  Jurors 
stating  the  ground  upon  which  they  rendered 
their  verdict  will  not  be  received  to  impeach 
It  Wray  v.  Carpenter,  16  Colo.  271,  27  Pac. 
248,  2S  Am.  St  Rep.  26S. 

[7]  In  the  hearing  on  the  motion  for  a 
new  trial  each  of  the  other  11  Jurors  were  In- 
terrogated with  reference  to  this  matter. 
Ifaoy  of  them  said  that  they  heard  some 
remarks  with  regard  to  vermin  in  the  beds, 
but  It  did  not  seem  to  make  any  impression 
xt-pon  them,  and  some  of  them  regarded  the 
talk  more  In  the  nature  of  a  Joke.  The  ver- 
dict was  rendered  immediately  after  the 
«T«iliis  meal,  quite  a  while  before  bedtime, 
and  before  tbie  Juror  would  know  that  he  wu 


to  sleep  overnight  In  the  beds  iffovided  by 
the  county.  He  did  not  know  that  the  beds 
were  in  such  a  condition.  He  did  not  at- 
tempt in  any  way  to  have  the  authorities  pro- 
vide proper  beds.  There  was  nothing  in  the 
situation  to  alarm  him  or  to  catise  him  to 
violate  bis  sworn  duty  as  a  Juror.  There  was 
no  error  committed  in  oremiUnc  the  motiim 
on  that  groimd. 

[I]  The  Acta  with  reference  to  the  treat- 
ing of  Jurors  with  cigars  appear  to  be  as  fol- 
lows: The  Jury  agreed  on  their  verdict  In 
the  evoiing,  sealed  it,  and  dispersed  to  their 
homes.  The  next  morning  they  returned  the 
verdict  Into  court.  It  was  received,  and  they 
were  dismissed.  After  this.  In  going  down 
the  elevator  to  the  lower  floor  of  the  court- 
house, defendant's  attorney  and  some  of  the 
Jurors  were  together.  Some  one  said  some- 
thing about  dgars,  and,  on  reaching  the  floor 
where  they  were  to  be  obtained,  the  defend- 
ant's attorney  treated  each  of  four  Jurors  to 
one  cigar.  There  Is  no  statute  in  this  state 
forbidding  such  a  thing.  The  occurrence 
seems  only  to  have  be^  an  Innocent  one,  and 
Is  the  only  one  of  Its  kind  shown  In  this 
record.  How  It  could  have  influenced  the 
verdict  which  bad  been  returned  and  received 
cannot  be  conceived.  The  cases  cited  by 
plaintiff  lu  error  are  not  In  point  The  Ver- 
mont cases— Baker  v.  Jacobs,  64  Vt  197,  23 
AU.  588,  and  Shattuek  v.  Wrought  Iron  R. 
Co.,  e9  Vt  468,  38  AtL  72— w»e  based  upon 
a  statute.  In  Marshall  v.  Watson,  16  Tex. 
Civ.  App.  127,  40  S.  W.  352,  one  of  the  par- 
ties during  an  adjournment  and  while  the 
case  was  on  trial  entertained  two  of  the  ju- 
rors at  a  restaurant  Afterward  the  verdict 
was  returned  In  favor  of  the  host  In  John- 
son V.  Hobart  (C.  C.)  46  Fed.  542,  and  Ibslgn 
V.  Harney,  IS  Neb.  330,  18  N.  W.  73,  48  Am. 
Rep.  844,  the  matter  occurred  before  the  cas- 
es were  submitted  to  the  Juries  for  verdict 
In  McLaughlin  v.  Hinds,  161  IlL  403,  38  N. 
E.  136,  the  attorneys  for  each  party  and  some 
of  the  jury  entered  a  saloon  and  indulged  In 
cigars  and  drink  after  the  verdict  The 
court  refused  to  set  the  verdict  aside  because 
each  party  was  guilty,  and  said  it  would  not 
hesitate  to  do  so  If  the  attorney  for  the  suc- 
cessful party  had  been  alone  with  the  Jury. 
The  remark  did  not  apply  to  the  actual  facts 
In  the  case,  and  besides  the  conduct  of  the 
attorneys  and  Jurors  was  flagrant,  and  was 
enough  to  show,  if  participated  in  by  the  suc^ 
cessful  attorney  and  the  Jurors,  that  the  lat- 
ter  were  so  prejudiced  in  bis  favor  as  to 
taint  the  verdict  The  conduct  complained 
of  occurred  after  the  verdict  was  reached 
and  sealed,  and  before  Its  return  Into  court. 
In  End.  R  of  O.  of  K.  P.  v.  Steele,  107  Tenn. 
L,  63  S.  W.  1126,  some  of  the  Jurors,  when 
examined  for  service,  had  answered  that  they 
had  not  served  on  a  Jury  within  two  yeara^ 
when  the  fact  was  that  they  had  and  were 
thereby  rendered  incompetent  Tbis  fact  was 
linked  with  the  fact  that  they  drank  with 
the  brother  of  the  plalnUff  after  the  rerdict 
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to  show  that  they  were  anxious  to  sit  upon 
the  esse,  and  that  they  were  not  the  fair  and 
Impartial  Jurors  that  the  parties  had  a  right 
to  demand.  Scott  r.  Tnbbs,  43  Colo.  221,  95 
Pac.  540,  19  I*  B.  A.  (N.  S.)  733,  was  a  con- 
demnation proceeding.  After  the  jury  had 
viewed  the  premises  and  before  they  return- 
ed to  the  courtroom  or  made  their  award, 
four  of  the  Jurors  accompanied  the  petition- 
er, at  his  Invitation,  to  a  saloon  and  drank 
with  him.  This  court  correctly  held  that  a 
new  trial  should  hare  been  granted.  Courts 
should  guard  the  purity  of  the  Jury  with 
jealous  care,  and  see  to  it,  as  far  as  within 
them  lies,  that  Jurors  are  not  tampered  with 
so  that  the  verdicts  that  are  returned  may  be 
free  from  taint  and  prejudice,  and  be  the 
honest  convictions  of  the  Jury  upon  the  law 
and  the  evidence.  Too  great  a  care  in  this 
behalf  cannot  be  taken,  yet  at  the  same  time 
courts  should  not  misconceive  their  duties 
and  go  so  far  as  to  work  Injustice.  In  Vane 
et  aL  T.  City  of  Evanston,  150  111.  616,  87  N. 
B.  901,  the  rule  was  announced:  '*That  cus- 
tomary offices  of  dvllity,  and  ordinary  hospi- 
tality or  curtesy,  extended  by  the  successful 
litigant,  when  not  designed  or  calculated  to 
Influence  the  Juror  or  Jurors  in  their  consid- 
eration of  the  case,  and  which  are  devoid  of 
suspicion,  wUl  not  afford  sufficient  ground  for 
setting  the  verdict  aside  and  awarding  a  new 
trial."  And  in  Gale  v.  N.  T.  C.  &  H.  B.  E. 
R.  Co.,  53  How.  Prac.  (N.  T.)  385,  it  Is  said : 
"When,  however,  the  court  is  satisfied  that 
there  has  been  no  attempt  by  the  successful 
party  to  unduly  influence  a  Juror,  eltlier  by 
conversation  or  by  placing  him  under  obliga- 
tions, and  that  his  action  has  not  In  fact 
been  Improperly  influenced,  then,  even  though 
the  act  may  have  been  indiscreet,  the  court 
will  not  disturb  the  verdict"  These  utter- 
ances of  the  courte  and  others  of  like  charac- 
ter are  gnoted  and  the  principles  therein  an- 
nounced followed  in  the  case  of  Mo.  Pac.  Ry. 
Co.  V.  Bowman,  68  Kan.  489,  75  Pac.  482. 
There  is  an  entire  absence  of  any  indication 
that  the  attorney  for  the  defendant  treated 
thd  jurors  to  cigars  In  any  other  spirit  than 
one  of '  civility,  hospitality,  and  courtesy 
that  came  to  him'on  the  spur  of  the  moment 
after  the  verdict,  without  any  design  or  fore- 
thought, but  upon  a  jocular  suggestion,  as 
such  things  often  innocently  occur.  It  does 
not  appear  that  It  was  customary  for  him  to 
do  so,  or  that  the  jurors  bore  such  relations 
to  him  that  they  expected  It  of  hlnj.  The 
act  Is  entirely  devoid  of  Busplclon.  It  could 
not  have  Influenced  a  verdict  already  ren- 
dered. It  might  be  said,  upon  ethical 
grounds,  that  the  act  of  the  attorney  was 
indiscreet^  but  that  affords  no  reason  for 
setting  aside  the  verdict  judgment  is 
affirmed. 
Judgment  affirmed. 

WHITE  and  GABBtGUES,  JJ.,  concur. 


^  .  '  (H  Colo,  mi 

MONTnZUMA  VAXJCIDT  IBB.  DI8T.  tt  aL  v. 
LONOBNBAUGH. 

(Supreme  Court  of  Colorado.    March  3,  1A13..> 

1.  Statutes  (|  207*)  —  CONsrancrioir  —  Ctow- 
FLicTiNa  Paovisions. 

Tlie  court  in  construing  a  statate  must 
consider  in  connection  with  each  other  all  pro- 
visions pertaining  to  the  same  subject,  and  this 
rule  applies  «peciaUy  where  different  aectioas 
of  a  statute  are,  when  read  separately  and  con- 
sidered literally,  inconsistent 

[Ed.  Note.— For  otlier  cases,  see  Statutes, 
Cent,  Dig.  |  284 ;  Dec.  Dig.  §  207.*] 

2.  Waters  and  Wateb  Ooubsbs  <|  225*)— Ib- 

aiOATION    DiSTBICTS  —  EsTABLIGtHMBNT  — 

Statdtobt  Pbovisioits. 

Acta  1901,  p.  198,  authorizes  the  organisa- 
tion of  irrigation  districts  on  petition  of  the 
owners  of  land  susceptible  to  one  mode  of  irri- 
gation from  a  common  source,  except  that 
where  irrigation  ditches  have  been  constrncted. 
the  land  watered  thereby  shall  be  exempt  An 
owner  signed  a  petition  for  the  establislimeiit 
of  a  district  to  embrace  described  territory,  in- 
cluding his  land,  while  he  had  dltdiea'aod  wa- 
ter rights  to  irrigate  It  The  district  was  cre- 
ated without  right  to  accLuire  the  ditches  or  wa- 
ter rights,  and  for  two  years  he  paid  district 
taxes.  Subsequently  a  judgment  adjudging  the 
validity  of  the  district  and  confirming  the  is- 
suance of  bonds  was  rendered,  and  no  appeal 
was  taken  therefrom.  Pursuant  to  the  judg- 
ment, the  district  incurred  a  large  Indebtedness. 
Beld,  that  the  owner  was  estopped  from  attack- 
ing the  validity  of  the  district,  and  he  oould 
not  maintain  a  suit  to  enjoio  the  collection  of 
district  taxes  levied  on  his  land. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  CenL  Dig.  i  317 ;  Dec.  Dig.  | 
226.«] 

Error  to  District  Court,  Montezuma  Coun- 
ty ;  Charles  A.  Pike,  Judge. 

Action  by  George  M.  Lougenbaugh  against 
the  Montezuma  Valley  Irrigation  District 
and  others.  There  was  a  Judgment  for  plain- 
tiff, and  defendants  bring  mor.  Reversed 
and  remanded. 

W.  F.  Mow^,  ot  Gortez,  for  pJaintUb  in 
error.  Qondy  4  TwltdleU  and  J.  H.  Bnrk- 
hardt,  all  of  Denver,  for  defendant  In  ec- 

ror. 

HILiL,  J.  Thia  action  InvolTea  the  nUdUy 
of  certain  Irrigation  district  taxes  upon  cer^ 
tain  lauds  included  In  on  Irrigation  dlatricC 
oiganlxed  under  ovr  former  lrrigatl(m  ^Ua- 
trict  act  entlUed  "An  act  to  provide  for  the 
organisation  and  goyenunent  of  irrigatitm 
districts,"  eta,  apiwoved  April  Vi,  1801. 
Soon  after  the  approval  of  this  act,  wUch 
contained  an  emergency  clause,  the  il^»id- 
ant  in  error.  In  conjunction  wltti  many  otlier 
landowners,,  signed  and  caused  to  be  preaeot- 
ed  to  the  board  of  coun^  oommlsdmiers  oT 
Montesuma  county  a  petition  praying  for 
the  organisation  of  the  Montesuma  Valley 
Irrigation  District  The  boundaries  of  tbe 
proposed  district  as  set  forth  In  tbe  petition 
included  320  acres  of  land  owned  by  the  de- 
fendant in  error.  The  county  commissioners 
duly  considered  tbe  petition,  made  certain 
Qudings  of  fiact,  and,  following  tbe  procedure 
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I^rescrlbed  by  the  act  after  the  electton  there- 
tor,  declared  the  district  at  tneh  duly  organ- 
ized under'  date  of  December  4,  1801.  Its 
bonndaxles  as  defloed  by  the  board  Indnded 
the  above  lande  of  the  defendant  in  error. 
He  paid  Irzisatlon  district  taxes  upon  th«n 
for  the  years  19M  and  1905.  Prior  to  the  In- 
Btltolton  of  this  salt,  the  district  had  con- 
tracted a  larse  bonded  ii^jdebtedneH  for  a 
water  system  for  the  porpoee  of  sopplylng 
the  lands  In  the  district  with  water  for  Irrl* 
sattott  porposea.  Tba  reenlarlly  of  the  pro- 
ceedinsB  relMiTe  to  the  orgaidsatlon  of  the 
district  and  the  Issuance  of  the  bonds  (the 
evidence  of  this  Indebtedness)  was  dtdy  con- 
firmed by  decree  of  the  district  conrt'May 
12;  1906»  aa  provided  tor  by  the  act.  No  ex- 
ception was  talien  to,  or  aiveal  from,  this  de- 
cree; no  anestion  Is  raised  oonoenilng.  ttie 
regularly  of  any  of  these  iKoeeedlngs.  Up- 
oa  Jannary  13,  1909,  whldi  was  more  than 
Sevan  yean  after  the  raganlxation  of  the  dls- 
tiie^  and  more  than  two  years  mtter  the  date 
of  tlie  decree  of  conflrmal^D,  the  deftadant 
In  error  instituted  tUs  suit  to  restrain  the 
district  board,  the  eonnty  treasorer,  and  the 
county  assessor  from  levying  and  collecting 
inrigatioa  diatzlct  taxes  nprai  these  lands.  He 
also  prays  the  conrt  to  decree  that  they  are 
DO  part  of  the  district. 

As  'grounds  for  this  relief  he  alleges  that 
prior  to  the  cfganlzatlon  of  tiie  district,  and 
daring  ail  times  fdnce,  he  owned  and  pos- 
sessed ditches  previously  constmcted  of  suffi- 
cient caiwdty,  and  also  owned  snfflcient  wa- 
ter rights  for  the  irrigation  of  this  land, 
which  he  has  ever  since  been  using  for  the 
irrigation  of  all  of  It,  with  the  exception  of 
about  10  acres.  He  also  alleges,  and  it  is 
conceded,  that  the  district  was  not  organized 
or  formed  to  pnrcAqse,  acquire  lease,  or  rent 
the  plaiatUTa  alleged  ditches  or  water  rlgbte, 
and  that  It  has  never  made  purchase  of  any 
of  them. 

Numeroos  defenses  were  presented.  The 
relief  prayed  for  was  granted,  save  and  ex- 
cept as  to  10  acres.  The  defendants  bring 
the  case  here  for  review  upon  error. 

Section  1  of  the  Irrigation  District  Act  of 
1901,  p.  198,  reads:  "Whenever  a  majority 
of  the  resident  freeholders  owning  lands  In 
any  district  sosceptlble  to  one  mode  of  ir- 
rigation from  a  common  source  and  by  the 
same  system  of  works,  desire  to  provide  for 
the  irrigation  of  the  same,  they  may  propose 
the  organization  of  an  irrigation  district 
nnder  the  provisions  of  this  act,  and  when 
m  oj^aniEed.  each  district  shall  have  the 
powers  conferred  or  that  may  hereafter  be 
conferred  by  law  upon  such  irrigation  dis- 
trict Provided,  that  where  ditches,  canals 
or  reservoirs  have  been  constructed  before 
the  iMssage  of  this  act  of  sufficient  capacity 
to  water  the  land  thereunder  for  which  the 
water  taken  In  such  ditdies,  canals  or  ree- 
errotrs  is  appropriated,  such  ditdiee,  canals, 
reaervoirs  and  franchises,  and  the  land  sub- 


ject to  be  watered  thereby,  shall  be  exempt 
from  operation  of  this  law,  except  such  dis- 
trict shall  be  farmed  to  make  purchase  of 
such  ditches,  canals,  reservoirs  and  Aran- 
dilses,  and  that  this  law  shall  not  be  con- 
strued to  In  any  way  altect  the  rig^its  <tf 
ditches,  canals  and  reservoirs  already  con- 
structed." It  is  claimed  that  the  lands  of 
the  defsndant  In  ema  come  wltiiin  tte  pro- 
vlso  in  the  above  section,  and  are  therefore 
exempt  fnmi  the  operation  of  the  ac^  the 
district  not  bdng  formed  to  make  purchase 
of  the  dltdies,  eta.  In  existence  at  tiie  time 
of  its  organization  used  for  the  irr^tlon  of 
this  land.  There  is  evidence  concerning  pre- 
vious dltdies,  their  wilargeinent  since  the  or- 
ganisation of  the  dlrtrict,  also  evidcaice  con- 
cendng  what  Is  termed  private  witter  rights 
need  In  the  Irrigatlra  at  a  portion  of  this 
land.  It  is  omfllctlng.  If  this  was  the  only 
ooestion  raised,  it  might  be  iMoper  to  bu»-  ^ 
tain  the  Judgment,  but  a  more  serious  'dif- 
ficulty confronts  us. 

(1]  The  defendants  pleaded  and  introdMced 
evidence  to  sustain  an  estoppel.  It  has  nnl- 
versally  been  held  in  the  construction  of  a 
statute  that  all  matters  therein  pertaining 
to  the  same  subject  diould  be  contddered  In 
connection  with  each  other.  This  rale  is 
especially  applio^le  here  fbr  the  reason  that, 
when  the  dlfferoit  sections  and  provisos  in 
this  act  are  read  separately  and  thus  con- 
sidered litetally,  they  cannot  be  harmonized, 
bnt  are  In  conflict  and  inconsistent  with 
each  other. 

[2]  Section  2  proTidtt'that  a  petition  shall 
be  filed  with  the  board  of  county  commission- 
ers wbicb.anbraces  the  largest  acreage  <^ 
the  proposed  district,  rigned  by  a  majority 
of  the  resident  freeholders  who  are  qualified 
Sectors  of  the  pn^poeed  district,  who  slmll 
also  own  a  majority  of  the  whole  number  of 
acres  belonging  to  tlie  resident  electtnrs  of 
the  pn^tosed  district ;  that  the  petition  shall 
set  forth  and  partlcnlarly  describe  the  bonitd- 
aries  of  the  district,  and  shall  pray  that  the 
lands  included  ther^  be  organized  tatb  an 
irrigation  district  under  the  prorlsldns  of 
the  act  Also,  that  when  the  petition  Is 
presented,  the  board  of  county  commissioners 
shall  bear  It,  and  on  the  final  hearing  may 
make  such  changes  in  the  proposed  bound- 
aries 88  they  may  find  to  be  proper,  and  shall 
establish  and  define  the  boundaries,  provided 
that  said  board  shall  not  modify  said  bound- 
aries eo  a»  to  exempt  from  operation  of  the 
act  anp  territorv  vHthin  the  boundaries  of 
the  district  propoied  hjf  »aid  petitioners, 
icMch  iK  siucepttble  of  irriffation  by  the 
same  system  of  works  applicable  to  the  othef 
lands  in  wch  proposed  district;  nor  shall 
any  land,  which  will  not  in  the  Judgment 
of  said  board  be  benefited  by  Irrigation  by 
said  system,  be  included  in  such  district  An- 
other proviso  In  this  section  states:  '*7'Aat 
any  person  ichose  lands  are  susceptible  of 
inigation  from  the  tome  soitFoe  shaU,  %pon 
oppUeatitm  of  the  owner  to  MM  board;  be 
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entitled  to  have  tuch  landt  included  in  aaid 
dUtrict."  SecUons  8  and  10  proTlde  what 
the  board  can  do  In  seearlog  sundry  systems 
of  waterworks,  etc.,  for  the  irrigation  of  the 
lands  in  the  district,  etc  Section  13  for  the 
issuance  of  bonds,  etc  Sections  29  to  38, 
IncluslTe,  provide  for  changing  the  boand- 
aries  of  ttie  district  after  its  organization 
and  allowing,  under  certain  conditions,  con- 
tlgnotis  territory  to  be  Included  therein. 

It  is  admitted  that  the  defendant  In  error 
voluntarily  signed  the  petition  for  the  or- 
ganization of  the  district ;  that  the  petition 
set  forth  the  boundaries  of  the  proposed 
dlatrict,  which  embraced  therein  the  three 
hundred  twenty  acres  of  land  in  question; 
that  when  be  signed  it  he  was  the  owner  of 
this  land,  and  that  he  knew  the  contents  of 
the  petition.  He  thereby  prayed  that  the 
proposed  district  as  then  defined,  which  In- 
cluded this  land  of  which  he  was  then  the 
owner,  be  organized  into  an  irrigation  dis- 
trict under  the  provisions  of  this  act.  There- 
after, during  the  years  1904  and  1005  he  paid 
Irrigation  district  taxes  thereon,  and  thereby 
again  recognized  the  proper  tncluBlon  of  these 
lands  in  the  district 

It  also  appears  that  in  1906  proceedings 
for  the  approval  of  the  validity  of  the  dis- 
trict .and  the  conflrmatlon  of  certain  bonds 
were  had  and  became  final,  to  which  he  made 
no  objections,  although  the  r^lar  statutory 
notices  were  given  of  these  matters,  yet  not 
until  over  two  years  thereafter,  and  until 
after  a  large  indebtedness  bad  been  contract- 
ed by  the  district  for  the  purpose  of  supply- 
ing the  lands  therein  with  water  for  irriga- 
tion purposes,  did  he  take  any  st^  to  have 
his  land  declared  exempt  from  the  operation 
of  the  law.  It  will  be  observed  that  the  pro- 
viso In  section  1  of  the  act  exempting  certain 
lands  from  its  operation  depends  upon  cer- 
tain questions  of  fact,  namely,  that  dlttAea, 
canals,  and  r^rvolrs  have  been  constructed 
before  the  passage  of  the  act ;  that  tbey  hare 
sufficient  capaci^  to  water  the  land  there- 
under for  which  the  water  taken  in  such 
ditches,  canals,  and  reservoirs  is  approprla^ 
ed,  provided,  further,  except  such  district 
shall  be  formed  to  make  purchase  of  such 
ditches,  canals,  reservoirs,  and  franchises. 

When  the  defendant  In  error  signed  the 
petition  for  the  organization  of  this  district, 
be  knew,  as  he  admits,  the  actual  facts  con* 
cemlng  his  land,  the  ditches  and  waters 
therefor,  if  any,  yet  regardless  of  these  facts 
which  he  now  states  existed  be  prayed  that 
an  irrigation  district  be  organized  to  indude 
them.  This  petition  was  an  allegation,  as 
well  as  an  admission  by  him,  that  this  land 
was  such  as  could  properly  be  included  In 
such  an  irrigation  district  (not  being  formed 
to  make  purchase  of  any  ditches  or  waters 
then  owned  by  him),  and  also  as  the  owner 
that  he  desired  It  Included.  Under  the  last 
proviso  in  section  2  of  this  act,  bad  his  land 
not  been  included  in  the  proposed  irr^atlon 
district  yet  was  nuoeptible  of  Ixrlgatlon 


from  the  same  source  (a  fact  here  admitted), 
upon  application  to  the  board,  he  probably 
would  have  been  entitled  to  have  bad  it  in- 
cluded In  the  district  His  signing  the  peti- 
tion and  thereby  praying  for  the  organiza- 
tion of  a  district  to  Include  the  lands  named 
then  owned  by  him  was  the  same  in  sub- 
stance as  a  statement  therein  by  him  that 
this  land  was  suctt  as  could  be,  and  a  prayer 
that  It  be,  Included  in  the  district.  The  com- 
missioners having  acted  favorably  upon  his 
request,  their  action  Is  in  the  nature  of  a 
judgment,  and  the  facts  as  then  represented 
by  him  upon  which  they  acted  are  not  there- 
after open  to  attack  by  him.  In  this  respect 
he  is 'estopped  ft-om  thereafter  making  claim 
to  a  diffemit  state  of  facta  than  his  previous 
acts  would  imply. 

In  16  Cyc  at  page  796  it  Is  said:  "A  party 
who  has,  with  knowledge  of  the  facts,  as- 
sumed a  particular  position  In  judicial  pro- 
ceedings. Is  estopped  to  assume  a  position 
inconsistent  therewith  to  the  prejudice  of  the 
adverse  party."  A^t  page  799  It  is  also  said: 
"A  claim  made  or  position  taken  in  a  former 
-action  or  judicial  proceeding  will  estop  the 
party  to  make  an  inconsistent  claim  or  to 
take  a  conflicting  poaitton  In  a  subsequent  ac- 
tion or  Judicial  proceeding  to  -tiie  prejudice 
of  tbe  adverse  party,  where  the  partin  are 
the  same^  and  the  same  qnasttons  an  in- 
volved." At  psge  801  Uie  antbor  fnrtber 
states:  **If  in  a  parUcnlar  transacthm  or 
course  of  deaUng  the  anttaorlty,  capacity, 
character,  or  status  of  one  ot  the  parlies  la 
recognized  as  one  of  the  basic  facts  on  which 
the  transaction  proceeds,  both  parties  are  as 
a  rule  estopped  feo  deaj  that  the  one  occupied 
that  position  or  sastataeA  that  dianict»." 
The  above  genoal  rules  ase  sustained  ity 
both  leoBon  and  auttwrltf .  We  think  ttiey 
are  olvUcaUe  here,  The  authority  at  tbe 
board  to  Include  this  laM  which  rested  upon 
a  certain  state  of  fftcta  was  not  only  recog- 
nized by  the  plaintiff,  but  with  knowledge  of 
all  facts  be  assumed  that  It  was  sucb  as 
would  give  tbe  board  Jurisdiction  over  it,  and 
by  his  actims  he  took  a  position  In  harmony 
therewith,  and  by  his  signed  petitiop  prayed 
that  the  board  act  accordingly.  ITnder  these 
circtmistances  he  ought  not  now  be  beard  to 
say  that  the  facts  are  different  than  what  his 
former  petition  would  Imply,  and  for  which 
reason  that  the  board  was  without  Jurisdic- 
tion to  do  what  he  had  previously  prayed 
them  to  do. 

Under  one  of  the  provisos  In  section  2 
the  act,  if  omitted,  be  probably  could  have 
had  his  land  included  In  the  proposed  district 
by  in*esentlng  bis  individual  petition  to  tbe 
board  for  that  purpose,  the  land  being  sus- 
ceptible of  Irrigation  from  the  same  source. 
If  such  a  petition  had  been  presented,  and 
the  board  had  included  bis  land,  uuder  such 
circumstances  could  it  be  consistently  urged 
(after  tbe  district  had  contracted  a  lai^  In- 
debtedness  with  which  to  supply  water  for 


Digitized  by 


ICOKTEZUUA.  VAXXKT  IBB.  DIBT.  T.  JOHNSOX 


26Q 


all  the  lantt,  tncladbic  tlut  In  qnestioii) 
tiiat  be  could  then  be  heard  to  eay  that  the 
acts  were  dUTerent  than  what  hla  former 
petition  would  imply,  and  for.  which  reaaona 
Ub  lands  were  not  a  part  of  the  district? 
We  do  not  think  so.  We  see  no  dlffeioice^  in 
■nbstance,  between  the  slffners  of  the  two  pe- 
titions. The  first  is  to  secure  the  organiza- 
tion of  the  district  to  corer  the  lands  therein 
named  of  which  the  signers  <tf  the  petltlw 
are  the  owners  of  a  majority  of  the  acreage. 
The  aecond  la  to  allow  the  alsner  to  have  his 
land  Included  as  a  part  of  the  proposed  dis^ 
trlct;  If  he  BO  desires,  althooi^  not  Included 
In  the  original  petition.  Section  2  provides 
that  the  original  petition  shall  be  signed  bj 
a  majority  of  the  resident  freeholders  who 
are  qualified  etectora  of  the  proposed  dls- 
tifct,  who  sh^  also  own  a  nujority  of  the 
whole  number  of  acrea  bdonglng  to  the  rul- 
dent  electors  of  the  propoaed  district  As- 
sumlng,  arguendo,  that  the  name  of  the  de- 
foidant  In  error  was  necessary  to  be  counted 
to  make  a  majority  ot  the  resident  fireehold- 
ers  who  are  qnallfled  electors,  or  was  neces- 
sary to  be  counted  as  one  ot  those  owning  a 
majority  ot  the  acreage  of  the  proposed  dis- 
trict, and  that  ttils  land  was  necessary  to  be 
included  for  that  purpoae^  under  such  dr- 
cumstances  it  has  repeated  been  held  that 
the  signer  will  mA  be  allowed  to  thereafter 
dispute  such  questlona  ot  fact  Beaver  Bor- 
ough  T.  Davidson,  8  Pa.  Super.  Ct  159 ;  Fer- 
aon'a  Appeal,  M  Pa.  140;  Lake  City  r.  Ful- 
kerson.  122  Iowa,  S69,  98  N.  W.  S76;  BldweU 
T.  City  of  l-lttsburgh,  86  Pa.  412.  27  Am.  Bep. 
662;  Dewhorst  r.  City  ot  All^eny,  95  Pa. 
437;  Broad  Street,  Church's  Appeal,  165  Pa. 
47S,  80  AU.  1007;  Hatter  of  Cooper  et  al., 
88  N.  y.  607;  BnrUngton  t.  Gilbert,  81  Iowa, 
866,  7  Am.  Bep.  148 ;  7  Am.  ft  I^.  Eney.  of 
Law,  p.  20^  notes ;  Pf^per  t.  City  of  Phila- 
delphia, U4  Pa.  86;  6  AtL  899:  HcKnlght  v. 
City  of  Pittsburgh.  81  Pa.  278.  We  think 
that  tile  reasons  and  rules  announced  in  the 
above  cases  are  applicable  here,  and  tiiat  the 
facta  and  dreumstancea  of  this  case  Justify 
the  application  of  the  principle  of  esb^pel. 
This  makes  unnecessary  any  consideration  of 
the  other  reasons  urged  tm  a  rercocsal  of  the 
Jadgraent 

For  tlie  reason  stated  the  Judgment  is  re- 
versed and  the  cause  remanded,  with  instruc- 
tions to  dismiss  the  actlcm  at  the  oosts  the 
plalntur. 

Be  versed. 

IfCBSBB,  a  J.,  and  OABBBBT,  3^  can- 
ear. 

(M  Oolo.  «X» 

MOMTBZUUA  TALLDT  IBB.  DIBT.  et  aL 

T.  JOHNSON',  t 

<SapTeme  Goart  of  Colorado.    March  8,  1013.) 

Error  to  District  Court,  Montesnma  Coun- 
ty :  Cbaries  A.  Pike,  Judges 

Actlan    hy    Ulllan   Hartman  Johnson 

t  XUhMtring  d« 


against  the  Monteiama  Tall^  IrrigatinD 
District  and  others.  There  was  a  Judgment 
for  plaintlfl,  and  defendants  bring  «rwr. 
Reversed  and  remanded. 

W.  F.  Mowry,  of  Cortes,  tor  plalntUEs  in 
error.  Charles  A.  Johns<m,  of  Durango,  for 
defendant  in  error. 

HILL,  J.  This  action  Involves  the  valid- 
ity of  certain  irrigation  district  taxes  nptm 
certain  lands  Incinded  in  an  Irrigation  dis- 
trict organized  under  our  former  irrigation 
district  act,  approved  April  12,  lOOL  Soon 
after  the  approval  of  this  act.  which  con- 
tained an  emergency  clause,  the  defendant 
in  error,  in  conjunction  with  many  other 
landowners,  signed  and  caused  to  be  present' 
ed  to  the  board  of  county  commissioners  of 
Montesnma  county  a  potion  praying  for 
the  organisation  of  the  Montesuma  Valley 
Irrigation  District  The  boundaries  of  the 
proposed  district'  as  set  forth  in  the  peti- 
tion incinded  80  acres  of  land  owned  b;  the 
defendant  in  error.  The  county  oomiuissioD- 
ers  duly  considered  the  petition,  made  cer- 
tain findings  of  fact,  and,  following  the  pro- 
eednre  prescribed  by  the  act,  after  the  elec- 
tion therefor,  declared  the  district  as  so^ 
duly  organised  under  date  of  Decembo-  4, 
1901.  Its  boundaries  as  defined  by  the  board 
Included  the  above  lands  of  the  defendant  in 
error.  She  paid  Irrigation  district  tazea 
thereon  for  two  years.  Prior  to  the  Instito- 
tion  of  this  suit  the  district  had  contracted 
a  large  bonded  Indebtedness  for  a  water  Ejm' 
tern. 

The  regularity  of  the  proceedings  relative 
to  the  organization  of  the  district  and  the  Is- 
suance of  the  bonds  (the  evidence  of  this 
Indebtedness)  was  duly  confirmed  by  decree 
of  the  district  court  upon  May  12,  1006,  mm 
provided  for  by  the  act  No  exception  was 
taken  to,  or  sppeal  firom,  this  decree;  ne 
question  Is  raised  concerning  the  regularity 
of  any  of  these  proceedings.  Upon  Augoat 
22,  1007,  which  was  more  than  six  years  aft- 
er the  organization  of  the  district  and  mora 
than  one  year  after  the  date  of  the  decree 
of  confirmation,  tiie  defendant  In  error  in- 
stituted this  suit  to  reatrain  the  district 
board,  the  county  treasurer,  and  the  county 
assessor  from  levying  and  collecting  irriga- 
tion district  taxes  upon  these  lands.  She 
also  prayed  the  court  to  decree  that  they 
are  no  part  of  the  district  As  grounds  for 
this  relief,  she  allies  that  prior  to  the  or- 
ganization of  the  district  and  during  all^ 
times  since  there  wwe  ditches  constructed  of^ 
BufllcieDt  capacity  to  water  these  lands,  and 
that  waters  trom  certain  natural  springs 
and  seepage  were  and  had  been  so  appro- 
priated by  this  plaintiff  and  her  grantors  to 
water  the  said  lands,  and  they  were  at  an 
times  mentioned  watered  and  irrigated  trva. 
said  natural  springs  and  seepage  by  andi 
through  said  ditches.  She  also  all^e^  and 
It  is  conceded,  that  the  district  was  net  m- 
ltd  April  T.  ini. 


Digitized  by 


m  PAGIFIO  RBPQBTBB  a" 


(Goto: 


Kanlzed  or  formed  U>  parctaase,  acquire, 
lease,  or  rent  the  platntlfrs  alleged  ditches 
or  water  rights  acquired  from  said  natural 
springs,  seepage  or  otherwise,  and  that  the 
district  has  nerer  made  purchase  of  anr  of 
them. 

Numerous  defenses  were  presented,  Includ- 
ing that  of  estoppel.  The  relief  prayed  for 
granted.  The  defendants  bring  the  case 
here  for  revfew  upon  error. 

The  pleadings  as  well  as  the  facts  neces- 
sary to  consider  are  substantially  the  same 
as  those  in  ewe  No.  7.1&7,  Montezuma  Val- 
ley Irrigation  District  et  aL  r.  George  M. 
Longenbautfi.  ^1  Faa  202,  decided  at  this 
term.  For  the  reasons  there  stated,  the 
Judgment  Is  reversed  and  the  cause  remand- 
ed, with  Instmetions  to  dismiss  the  action 
«t  the  cost  ot  the  plalntUI. 

Berersed. 

Vl^BSlCB,  a  J,,  and  OABBEBT,  oon- 
cor.. 

SPBINOHSm  et  aL  T.  HAHNBWALD 
. .    et  aL 

■(Supreme  Oxirt  isf  Golorado^  BCarch  8,  1918 
.  ;  :  Behearlng  Denied  April  7,  1913.) 

X  PtEADINQ  (S  416*>— OBnOTZOITB— DeICQB- 
,  BBSS— WaIVEB. 

Where  defendants  answered  and  went  to 
Trial  on  the  merits,  tbey  waived  the  right  to 
'question  the  -rulioc  on  tnelr  demurrer  for  mis- 
ioiader. 

[Ed.  Note.— For  otter  cases,  see  Pleading, 
Cent.  Dig.  U  1^7-1400 ;  Dec  big.  %  416 

2.  BxBCtrnoN   (5  423*)— Boot  fixECunoM— 
FoBH  or  Action— "FoONDED  Upon.** 

Under  Bev.  St  1908,  I  SOZ^  providing 
tliat  lb  a  dril  action,  wbeu  it  ahalt  appear  that 
It  is  founded  on  tort,  and  the  verdict  of  the  ju- 
ry or  the  finding  of  the  court  shall  state  that  in 
committine  the  tort  defendant  was  suilty  of 
'either  malToe,  fraud,  or  willful  deceit,  the  pUia- 
tiff  niay  bave  execution  against  the  body  of  the 
.defendant,  ,an.  action  hy  those  induced  by  de- 
fendant's false'  representations  to  buy  a  mining 
claim  tO' recover  back  the  price  paid  is  an  ac- 
tion "foand^  upon"  tort,  which  means  "bot- 
tqpi^  upon,",  entitling  plaintiffa  to  body  ezecn- 
tion,  thoogh  the  action  itself  was  In  the  na- 
tare' of  an  assompsi^  the  purchase  baring  been 
retcindedi- 

i;E!dj  :-Note.^For  ether  ease*,  see  Bsecutlon, 
Dig.  H:  1214-1221,  1^;  Dec.  DlgTl 

8.  Mines  ANQ.HXBKBaLS  (S  B9*)—Aotion—E}t- 

IDENCB. 

Id  an  ictlon  to  recover  bael^  the  purchase 
pri^  'Of  a  |D(nlaz  claim  which  plaintiffs  bad 
bought  because  of  defendantB*  fraudulent  mis- 
repretiehtationB;  evidence  that  defendants  ex- 
hibited a  fake  check  for  a  large  amount  as 
ahowing  tbe  price  one  of  thua  j^ud  lor  a  share 
in  the  mine  is  admissible. 

[Ed. .  Note.— For  other  case^  see  Mines  and 
Minerals,  Cent  Dig.  H  170,  171;  Dec.  Dig.  i 
•69.*] 

■4;  Parties   (f-  S8*>—Misjoii(  deb— Mode  of 
Objections. 

,  Under  Mills'  Ann.  Code,  |  55,  provid- 
ing that,  if  an  objection  to  misjoinder  be  not 
tliken  either  by  demurifte  or  answer,  tbe  de- 
Ceodant  AM  be  deemed  to  have  waived  It,  tbe 
■ohj^tbn  cannot  be  raised  by  motion  for  non- 


salt  where  defeodanti^  demarrer  for  misjefaider 
had  been  overruled,  and  they '  pleaded  to  the 
merits  without  alleglns  tbe  same  in  their  an- 
swer. 

[Ed.  Note.— For  other   cases,   see  Parties 
Cent  Dig.  H  146-147;  De&  Dig.  1  88.*] 
5.  Apfeal  and  IteBOB  0  1011*)— BsVlxw— 

FiNDINO. 

A  finding  by  tbe  trial  court  on  conflicting 
evidence  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  8983-8969;  Dec.  Dig.  | 
1011.*]  ■ 

e.  Appbax,  and  Ebbob  a  1078*)— HjjacusB 
Ebrob, 

Defendants^  who  owned  a  lease  aind  bad 
an  option  on  a  worthless  mine,  induced  plain- 
tifb  to  purchase  it,  and  plaintiffs  also  pnrchae- 
ed  the  interest  of  one  of  the  owners  on  wboee 
share  defendants  had  the  option.  In  an  action 
by  plaintiffs  to  recover  nack  the  mon»s  paid 
defendants,  it  was  decided  that  plalntifn  were 
not  entitled  to  any  relief  on  account  of  the 
purchase  direct  from  ttie  owner,  ifeld.  that 
under  Mills'  Ann.  Code,  I  7S^  nroviding  that  er- 
rors not  attecting  tbe  substantial  ngbts  of  the 
parties  shall  be  disregarded,  defendants  could 
not  complain  that  tliis  Judgment  allowed  ^ain- 
tiflb  to  resdod  in  part  and  affirm  in  part,  for 
the  claim  was  worthless,  and  to  have  compelled 
plaintiffs  to  rescind  in  toto  wonld  bare  impos- 
ed npon  defendants  the  burden  of  paying  tar 
the  worthless  interest  which  plaintins  had  ac- 
quired. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
^ror^^Cent  Dig.  H  424<M247;  Defe  Dig.  | 

-Error  to  District  Court,  Lake  Gonnt^]; 
Charles  CaTwder,  Judge. 

Action  by  Albert  Hahneweld  and  another 
against  Louis  Sprlngbettl  and  another. 
There  was  a  Judgment  for  plainUffa,  and 
defendants  bring  error.  Affirmed. 

B.  D.  McLeod  and  James  T.  Hogan,  both 
of  Leadville,  and  Bamett  &  Teller,  of  Den- 
ver, for  plaintiffs. in  error.  John  A.  Elwlns, 
of  Denver,  for  defendanjt;!!  .in  error. 

OABBEBT,  J.  Defendants  in  error,  plain- 
£lffs  below,  brought  an  action  against  plain- 
tiffa la  «rror,  as  defendants,  to  recover  sums 
of  mohey  which,  It  was  charged,  had  been 
obtained  from  them  by  fraud  and  willful 
deceit  on  the  part  of  the  defendants,  and 
also  to  cancel  all  indebtedness  or  claims  of 
indebtedness  against  the  plaintiffs  in  favor 
of  the  defendants  growing  out  of -the  same 
transaction.  At  the  time  this  suit  was  In- 
stituted there  was  another  actldn  penOiog 
by  Springhettl  against  Albert  Hahnewald  on 
a  $3,000  note,  which  had  l>eeii  given  1^ 
Hahnewald  to  Sprlngbettl  In  connection  with 
the  above  transaction,  and  It  was  ^ireed  that 
that  suit  should  abide  the  result  of  the  trial 
of  this  action.  The  case  was  tried  before 
the  court,  and  the  Issues  made  by  the  plead- 
ings found  In  favor  of  the  plaintiffs,  and  a 
finding  made  that  In  committing  the  wtoqsb 
complained  of  In  the  complaint  the  defend- 
ants were.,guUty  of  malice^  fraud,  and  will- 
fui  deceit,  and  procured  from  thf^.tOaintifrs 
the  sum  of  |iS,333.88  by  means  (hereof.  Jud^ 
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Bent  was  rendered  aeeordlngly,  wlilcb  pro- 
vided that,  it  the  amoont  which  the  ploln- 
tlffs  were  adjudged  to  recoTer  from  the  de- 
fendants was  not  paid  within  SO  days  from 
the  date  fibe  Jadsmat  was  randend,  then 
plalcUffa  might  bave  an  execution  against 
the  bodies  of  the  defendants  under  wijlch 
tbey  ooald  be  eomndtted  to  jail  for  a  term 
of  1  year,  imless  the  judgment  was  sooner 
peld.  Tbit  defendants  IvlBg  tbe  case  ben 
for  rerlew  on  error. 

Tbe  complaint  alleged  that  plalnUlI  Albert 
Ibbnewald  and  defendant  Lools  Sprlnghettl 
were  the  owners  of  an  undivided  oue-balf 
Interest  eatib  In  a  lease  upon  the  Chantauqna 
lode  mining  claim;  that  at  the  same  time 
tbe  defendant  Jnllns  Mailer  was  the  owner 
of  an  option  to  parchase  an  nodi  Tided  slx- 
tenths  interest  In  this  c^lalm  from  the  owner, 
by  virtue  of  which  Mailer  was  entitled  to 
purchase  such  Interest  within  a  time  sped' 
Sed  for  tbe  sum  of  $2,400;  that  defendant 
Sprlnghettl  and  plaintiff  Paul  Hahnewald 
were  engaged  In  making  preparations  to 
work  the  property  under  their  lease,  and 
that  daring  .this  time  prospecting  was  done 
In  a  shaft  thereon,  and  workings  connected 
therewith,  and  that  this  prospecting  was 
done  by  one  Lools  Beatl.  who  took  orders 
from  the  defendant  Sprlnghettl,  nether  of 
the  i^intUTs  having  any  control  or  direction 
orer  snefa  work  In  any  way ;  that  defoidants 
for  the  purpose  of  inducing  these  plaintiffs 
to  pnrchase  from  Sprlnghettl  his  one-half 
Interest  in  the  lease,  and  the  option  held 
by  Xluller,  fSisely  represented  to  tbe  plain- 
tiffs that  In  the  workings  in  whi<dk  Beatl 
was  prospecting  great  values  In  minerals 
were  disclosed,  and  for  tbe  pnrpoee  of  con- 
summating such  fraud  caused  material  to  be 
taken  from  these  workings  with  whldi  they 
mixed  gold  and  sllw  In  such  manner  that 
assays  of  such  material  showed  high  values ; 
that  for  tbe  purpose  of  deceiving  and  de- 
frandlng  these  plaintiffs  they  further  falsely 
represented  to  them  that  In  workings  on 
the  premises  there  was  a  large  qnantlty  of 
hl^  grade  ore  which  had  been  hidden  and 
covered  up  by  material  whidi  had  fallen 
from  the  root,  and  also  falsely  represented 
to  the  plaintiffs  that  defendant  MuUer  and 
other  persons  associated  with  him  bad  paid 
tbe  nun  of  $10,000  In  cash  for  tbe  half  Inter- 
est of  Sprlnghettl  In  the  lease;  that  in  truth 
and  In  fact  tbe  material  taken  from  the 
premises  and  assayed  was  of  no  value,  what- 
ever, until  the  same  bad  been  so  mixed  with 
gold  and  silver  that  an  assay  thereof  would 
disclose  great  values;  that  plaintiffs  be- 
lieved the  reiffesentatlous  made  to  them  by 
tbe  defendants  In  regard  to  tbe  presence  of 
valnable  ore  in  the  mine,  and  the  sale  of 
Sprlnghettl's  Interest  In  the  lease,  and,  rely- 
ing upon  these  representattons^  they  pur- 
dmsed  txma  MuUer  a  two-thirds  Interest  In 
tbm  leaser  and  also  a  two-thirds  Interest  In 
ClM  optlMi  to  pudiaae  MA  br  Holler,  pay^ 
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lag  therefor  Uw  bub  |8^OO0l8^  and  sgraed 
to  pay  the  farther  sum  of  93,00(^  for  which 
tbey  executed  theSt  note.  Tbe  complaint 
then  alleges  that  prior  to  the  commencement 
of  the  action,  and  as  soon  as  they  discovered 
the  flrand  wbldi  bad  been  praetieed  upon 
them,  the  plalntUEs  notified  tbe  dafendante 
that,  upon  tbe  return  of  tbe  sum  cf  money 
wbldi  they  had  paid,  tbey  would  conv^  to 
tbe  detenAuts  the  Interest  In  the  lode  min- 
ing dalm  wblcb  tbey  bad  acquired  In  the- 
lease  and  the  purdiaae  of  tbe  option,  and  by 
apt  statements  In  tbe  oomplaint  tendered 
and  offMed  to  assign  these  Intmsta  Tbe 
plaintiffs  prayed  Judgment  against  tbe  de< 
fendants  for  tbe  amount  tbey  had  paid,  and 
for  a  jndgmoit  canceling  all  Indebtedness* 
or  claim  of  indebtedness,  against  them  In  fft- 
Tor  of  tbe  defendants  growing  out  of  tbe 
transaction,  and  for  a  Dndlng,  decree,  and 
Judgment  of  the  court  that  the  defendants 
were  guilty  of  malice,  fraud,  and  willful  de- 
ceit In  the  statements  and  representations 
made  by  them  In  procuring  such  sums  of 
money,  and  that  upon  such  finding,  Judg- 
ment,  and  order  tbe  plaintiffs  have  an  ex- 
ecution as  proTlded  in  the  statutes  of  tbe 
state  of  Colorado  against  the  bodies  of  the 
defendants,  under  which  they  might  be  com- 
mitted to  Jail  under  writ  of  execution 
against  their  bodies,  as  provided  by  law. 

[1]  To  this  complaint  the  defendants  de- 
murred upon  the  ground  that  there  was  a 
misjoinder  of  plaintiffs,  and  also  upon  the 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitate  a  cause  of  action. 
This  demurrer  was  overruled.  After  this 
ruling  the  defendants  answered.  Counsel 
for  defendants  contend  tbe  demurrtf  should 
have  been  sustained.  The  objection  to  over- 
ruling the  demurrer  for  misjoinder  of  par- 
ties plaintiff  Is  not  available  to  tbe  defend- 
ants upon  this  review.  By  answering  and 
going  to  trial  upon  the  merits,  they  waived 
the  right  to  question  tbe  ruling  upon  the  de- 
murrer for  alleged  misjoinder.  Sams  Au- 
tomatic Car  Coupler  0&  v.  League,  26  Colo. 
129,  S4  Paa  642;  Diamond  Bubber  Co.  v. 
Harryman,  41  Colo.  416,  02  Pac.  022;  City 
of  Canon  v.  Manning,  43  Colo.  144,  96  Paa 
637,  17  L.  B.  A.  (N.  S.)  272.  , 

[2]  From  the  argument  of  counsel  for  de- 
fendants, we  understand  the  contention  is 
made  that  the  court  erred  in  overruling  the 
g^ieral  demurrer,  for  the  reason  it  ai^tears 
facts  are  not  stated  in  tbe  con^>lalnt  sufll- 
dent  to  justify  a  body  Judgmoit  against  the 
defendants,  in  that  tbe  action  Is  for  a  resds- 
sion  of  tbe  contract  entered  Into  by  the 
plaintiffs,  and  for  the  recovery  of  the  amount 
paid  by  them;  and,  while  the  ground  for 
rescission  Is  decdt,  they  may  not  recover  as 
for  a  tort  that  with  which  they  parted,  as, 
by  electing  to  reeclnd  tbe  contract,  they  bave 
waived  tbe  tort,  and  their  action  Is  in  as- 
sumpslt  for  money  bad  and  received,  la 
wUA  dianctor  of  aetk»  a  body  jodgmrat 
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cannot  be  Tend^ed.  Where  a  party  to  a 
contract  discovers  that  he  has  been  defraud- 
«d,  either  one  of  two  remedies  Is  open  to 
him— to  rescind  the  contract  and  recover 
that  which  he  has  paid,  or  to  sne  for  dam- 
ages on  account  of  the  deceit  Whichever 
remedy  he  pursues,  however,  la  based  upon 
fraud. 

Section  Rer.  Stats.  1908,  provides 

that  In  a  civil  acUim,  when  it  shall  appear 
from  ttie  pleadings  and  summons  that  It  is 
founded  upcm  tort,  and  judgment  Is  rendered 
In  favor  of  the  plaintiff,  and  the  verdict  of 
the  Jury  or  the  finding  ot  the  court  shall 
state  that  in  committing  the  tort  complained 
ot  the  defendant  was  guilty  of  either  malice, 
fraud,  or  willful  dee^t,  then,  in  such  case, 
the  plaltttifl  may  have  ex^Uon  against  the 
body  ot  the  defendant  In  the  case  at  bar, 
the  plaintUts  elected  to  rescind  the  transac- 
tion wlt&  the  defendants  and  recover  the 
mraiey  which  they  had  beoi  induced  to  pay 
reaflon  of  such  fraud  and  deceit,  and  for 
the  cancellation  of  all  indebtedness  to  the 
defendants  growing  out  of  the  transactton. 
The  basis,  therefore,  of  the  right  of  plaln- 
tlfb  to  rescind  was  the  wrong  which  the  de* 
fendants  were  charged  with  having  commit- 
ted, and  tlie  right  to  recover  that  wltti  wUeh 
they  had  parted  was  Imaed  upon  the  same 
ground;  so  that  it 'appears  dear  the  action 
of  the  plaintifb  was  founded  upon  a  tort. 
In  other  words,  tfa^  ri^t  of  action  and 
the  relief  which  they  demanded  grew  out 
ot  an  alleged  tort,  and  this,  we  think,  is 
whatf  the  statute  means  by  an  action  founded 
upon  tort,  Irrespective  of  what  the  action  It- 
self m^t  be  denominated  in  legal,  parlance. 
1Mb  Is  manifest  from  the  language  of  tiie 
statute  which  speaks  of  an  action  "founded 
upon  tort"  "Founded  upon"  means  the  bo^ 
torn,  or  foundation,  on  which  something 
rests  or  rdles;  so  that  in  speaking  of  an 
action  founded  upon  tort,  one  was  meant  the 
basis  or  foundation  of  which  was  a  tort. 

[t]  Testimony  was  admitted  to  the  effect 
that  Sprlngbetti  had  represented  to  plaintiffs 
that  MuUer  had  paid  him  (10,000  for  his  In- 
terest In  the  lease,  and  exhibited  to  them 
Mnller'8  check  In  that  sum.  This,  it  is  nrg- 
ed,  was  error,  for  the  reason  that  a  state- 
ment of  a  vendor  as  to  the  price  paid  for 
an  article,  though  false  and  made  with  In- 
tent to  deceive,  will  furnish  no  ground  for 
action.  In  the  circumstances  of  this  case, 
the  rule  contended  for  is  not'  applicable.  It 
appears  the  Muller  check  was  drawn  on  a 
bank  where  he  did  not  have  a  cent  to  meet 
It,  and  was  afterwards  returned  to  the  draw- 
er ;  that  the  transaction  between  Sprlnghetti 
and  Muller,  according  to  testimony  adduced, 
Was  a  mere  subterfuge  whl^h  they  pretended 
was  genuine,  by  the  passing  of  a  worthless 
check  pursuant  to  an  understanding  between 
them  that  It  would  never  be  presented  to  the 
bank  upon  which  it  was  drawn,  the  purpose 
4ii  which  was  to  cause  the  plainUfb  to*  be- 


lieve that  it  was  a  bona  fide  transaction,  be* 
cause  the  property  contained  large  quantities 
of  valuable  minerai  In  bri^  from  the  tes- 
timony of  plaintiffs.  It  was  a  taroe  sale, 
which  was  part  of  a  concerted  scheme  of  de- 
fendants to  induce  plaintiffs  to  bellere  that 
the  property  contained  valuable  ore  bodies. 
The  statement  of  the  sale  was  relied  on  by 
plaintiffs,  and  as  it  was  an  artifice  on  the 
part  of  defendants,  in  connection  with  other 
frauds  and  false  representations  made  and 
resorted  to  for  the  purpose  of  deceiving  the 
plaintiffs,  it  was  properly  admitted  in  evi- 
dence. 

[4]  At  the  conclusion  of  the  testimony,  the 
defendants  moved  for  a  nonsuit,  based  upon 
the  ground  that  the  evidence  disclosed  there 
was  no  community  of  interest  between  the 
plaintiffs  In  the  subject  of  the  suit;  that  is, 
that  there  was  no  Joint  interest,  and  hence 
they  could  not  maintain  a  joint  action. 
What  the  evidence  may  disclose  on  this  sub- 
ject we  do  not  deem  it  necessary  to  Consid- 
er, for  the  reason  it  presents  the  qnestton 
that  there  was  a  mlajoindo:  ot  plalntiifa. 
Section  55  of  Mills'  Code  provides  that  if  an 
objection  to  a  misjoinder  of  parties  plaintUf 
be  not  takoi,  either  by  demurrer  or  anawtf, 
the  defmdant  shall  be  deemed  to  have  waived 
tlie  same.  In  the  case  at  bar  the  defendants 
demurred  to  tbe  complaint  upon  the  ground 
at  miajoinder,  but,  as  previously  stated,  luv- 
ing  answered  after  this  demurrer  was  over- 
ruled, they  ^ved  the  right  to  Question 
such  ruling.  Thereafter  they  could  only  raise 
it  by  answer,  provided,  of  course,  the  alleg- 
ed misjoinder  did  not  appear  oai  the  fiuw 
of  the  complaint  They  interposed  no  such 
defense,  and  therefore,  under  the  provisions 
of  the  Code,  waived  it  Keys  v.  Morrison,  3 
Colo.  App.  441,  34  Pac  259;  Sams  Automatic 
Gar  Coupler  Co.  t.  League,  supra. 

[I]  It  is  also  contended  on  behalf  of  de- 
fendants that  tbe  evidence  is  insufflciettt  to 
Buataln  the  Judgment  rendered  because  it 
does  not  establish  any  conspiracy  between 
the  defendants,  or  tliat  they,  or  elthn  of 
them,  committed  the  frauds  charged.  It  is 
unnecessary  to  undertake  a  review  of  tbe 
testimony  further  than  to  say  that  in  onr 
opinlon  it  is  ample  to  establish  the  fraud 
and  conspiracy  charged  In  the  complaint 
There  may  be  some  conflict  in  the  testimony 
bearing  on  these  subjects;  but  that  conflict 
was  decided  In  favor  of  the  plaintiffs,  and 
therefore  such  finding  will  not  be  disturbed 
on  review,  when  the  finding  made  by  tbe 
trial  court  Is  fully  sustained  by  the  evidence. 

[Bl  In  the  Judgment  rendered  the  court 
decreed  that  plaintiffs  were  not  entitled  to 
any  relief  on  account  of  the  purchase  of  tbe 
four-tenths  Interest  in  the  property  from  the 
owner,  who  had  given  an  option  to  purchase 
her  Interest  to  Muller.  This,  it  Is  urged,  was 
error,  for  the  reason  that  It  allowed  the 
plaintiffs  to  affirm  In  part  and  rescind  in 
part;  tliat  Is  to  say,  if  plalntUBs  were  en- 
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tltiM  to  rescind,  tbe  judxment  should  have 
required  them  to  rescind  in  toto  by  restorlns 
to  MiiUer  his  option  to  purchase  so  much  of 
tbe  fee  as  they  pnrdiased  under  the  optiou. 
It  appears  from  the  testimony  that  plain- 
tiffs purchased  their  Interest  in  the  title  to 
tbe  property  from  tlie  owner  direct,  and 
paid  her  the  money  therefor,  so  ttiat  none 
of  this  purchase  money  ever  came  into  the 
bands  of  the  defendants.  Such  being  the 
case,  tbe  trial  court  evidently  determined 
that  they  should  not  be  held  for  the  amount 
of  such  purchase.  If  this  was  error,  it  was 
in  favor  of  the  defendants,  because.  If  they 
were  entitled  to  be  placed  in  statu  quo  In 
respect  to  the  option,  then  they  should  have 
been  required  to  r^y  the  plaintiffs  the 
amount  which  they  had  expended  In  securing 
title  to  the' four-tenths  Interest.  This  would 
have  increased  the  judgment  something  like 
$1,600.  The  Code  (section  78,  Mills')  pro- 
vides that  errors  in  proceedings  which  do 
not  affect  the  substantial  rights  of  tbe  par- 
ties sbali  be  disregarded.  We  have  often 
decided  that  error  without  prejudice  will  not 
work  a  reversal  on  review.  The  trial  court 
evidently  found  (and  the  evidence  fully  bus* 
tains  BQCh  finding)  that  the  property  was 
practically  worthless.  Such  being  the  fact, 
and  even  if  It  be  conceded  that  defendants 
were  entitled  to  be  placed  In  statu  quo,  with 
respect  to  the  four-tenths  interest,  they  can- 
not complain  when,  for  snch  alleged  error, 
they  have  escaped  being  required  to  pay 
$1,600  or  more,  for  that  Interest  which  it  ap- 
pears is  of  no  substantial  value. 

The  Judgment  of  the  district  court  la  af- 
drmed. 

Judgment  affirmed. 


MUSSEB,  a  J.,  and  HILU  CMicar. 
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X  Depositions  d  90*)— Admssibiutt  is 

EVIDCKCB. 

I>epo«ltioni  of  nonreaident  wituesaes,  taken 
in  the  presence  of  accused,  are  properly  admit- 
ted under  Rev.  St  1908,  {  T278,  providing 
that  Bocb  depositions  sbali  not  be  nrnd  if,  in 
-the  opini<m  of  tbt  court,  tbe  personal  attend- 
ance of  the  witnesa  may  be  bad;  it  being  ad- 
mitted that  the  depositions  of  the  witnesses  in 
•qaestioD  were  takni  so  that  tbey  conld  retom 
to  their  bomca 

(Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  U  248-255.  258-260;   Dec  Dig.  | 

3.  Ckxhutai.  Law   ({  442*>— Docuhxntabt 

EriDEnCB— HANnWBITIRO. 

In  a  prosecution  for  embezzlement  letters 
written  by  accused  in  tbe  regular  coorae  of 
business  and  ree^ved  as  such  msy  be  admitted 
without  expert  proof  of  accused's  slgDsture. 

[Ed.  Notev— E'er  other  eases,  see  Criminal 
Uw.  Cent  Dig.  i  1027 ;  Dec  Dig.  |  442.*] 


8.  Cbiuin AL  Law  (|  402*)— 49xooiidabt  Bvi- 

OENCB— ADHIUIBIUTT. 

In  a  prosecution  ft>r  embessiement  carbon 
copies  of  letters  written  by  witnesses  in  reply 
to  those  received  from  accnaed  are  admissible, 
wbere,  upon  accused's  objection:  he  was  re- 
quested to  produce  tlie  orfginala.  bnt  stated  hla 
inability  to  do  so,  and  the  witnesses  testified 
that  tbe  carbon  copies  were  made  at  tiie  same 
time  the  origioala  were  mailed. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  H  887,  888;  Dec  Dig.  | 
402.*] 

4.  CxiinifAL  Law  ({  400*)— Secordabt  Bvi- 

.  OEirCB— iMPkESBION  COPT  BoOK. 

In  a  proaecutloa  for  embessiement  an  im- 
presaioa  copy  book,  in  which  a  witnesa  testified 
were  copied  letters  written  by  accused  material 
to  tbe  offense,  is  properly  admitted  wltliqut  an 
attempt  to  produce  the  originals;  It  appearimt 
that  taey  were  mailed  to  nonresidents. 

[Gd.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  ||  879-886,  1208-1210 ;  Dec. 
Dig.  I  400i*] 

5.  EhBIZZUMENT  (I  80*}— EVIDBHOB— BXPOST 
OP  COBFOBATIOH. 

In  a  prosecution  for  embezzlement  of  the 
funds  of  an  iDsolvent  corporation,  a  certified 
copy  of  the  annual  report  of  tbe  corporation, 
which  accused  dominated,  la  admissible,  wben 
tending  to  show  tbe  criminal  intent  of  aomsed. 

[Ed.  Note.— For  other  coses,  see  EmbessV- 
ment  Cent.  Dig.  S  62 ;  Dec.  Dig.  |  80.*] 

6.  EuBBzzLBunr  (f  38*)— EriDBziOB-^inO' 

aiBIUTT. 

In  a  prosecution  for  embessiement  by  the 
dominating  member  of  an  Insolvent  corporatloi^ 
who  took  the  funds  of  tbe  corporation  claiming 
tbem  to  be  due  him  for  back  salary,  the  books 
of  tbe  corporation  showing  payment  of  accus- 
ed's salary  account  are  admlsaible. 

[Ed.  Note.— For  other  cases,  see  Ekabessl^ 
ment.  Cent  Dig.  %  62 ;  Dec  Dig.  {  89.*] 

7.  Cbiuhtal  Law  (}  444*)— DoouiminABT 

E>rlDENCE— I  DBNTIFICAnOI*, 

In  a  prosecution  for  embezzlement  by  ac- 
cused, who  dominated  an  loaolvent  corporation 
and  appropriated  funds  thereof,  testimony  by 
an  employ^  of  tbe  company  and  by  the  trustee 
in  bankruptcy  of  the  corporation  that  the  books 
offered  were  the  books  m  the  corporstioa  snffl- 
eienUy  Identifles  tbem  to  warrant  their  admis- 
sion in  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1028;  Dec.  Dig.  |  444.*! 

8.  WrrnESSEs  (S  46*)— Coicpbtbnot. 

In  a  prosecution  for  embezzlement  by  ac- 
cused, who  dominated  an  Ineolrent  corporation 
and  took  the  proceeds  of  some  sales  of  goods 
purchased  on  credit  under  a  claim  of  back  sal- 
ary, tbe  fact  that  an  employ^  of  the  corpora- 
tion bad  been  supported,  pending  tbe  trial,  by 
a  seller  who  instigated  the  prosecution  does  not 
render  him  Incompetent  but  goes  merely  to  the 
weight  of  bis  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnsssei, 
Cent  Dig.  i  108;  Dec  Dig.  1  46.*] 

9.  CanriNAL  Law  (|  1170*)— AppbaIi— Habk- 

1X68  EiBKOK. 

In  a  crlmlnsl  prosecution  the  rejection  of 
evidence  snbsequently  admitted  Is  harmless  er^ 

ror. 

[Ed.  Note.— For  other  casea,  aee  Criminal 
Law,  Cent  Dig.  |{  3146-3163;  Dec  Dig.  | 
1170.*! 

10.  WiTNBSSES  ii  350*)— lUPBAOaWHT. 

In  a  criminal  prosecution,  where  a  witness, 
who  had  been  Incarcerated  with  accused  In  the 
county  iail,  testified  to  a  conversation  with 
accused,  it  was  not  error  for  the  trial  court  to 
refuse  to  make  witness  stste,  on  cross-examina- 
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tioa,  upoa  what  charge  he  had  been  incarcer- 
ate^ nnce,  it  Mug  shown  that  he  bad  been  In 
Jail  for  some  time,  but  not  that  he  had  been 
convicted  of  crime,  be  could  not  be  impeached 
except  as  any  other  witnesa. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1140-1149 ;  Dec  Dig.  i  350.*] 

11.  Cbiuinal  Law  (|  472»)— EJvidbncb— Ex- 
PEBT  TeSTIMORT. 

In  a  prosecution  for  embezzlement  hj  sc- 
cnsed,  who  dominated  an  insolvent  corporatioo, 
and  who  took,  under  claim  of  back  salary,  the 

firoceeds  of  cash  sales  of  goods  bought  on  cred- 
L  testimony  by  an  expert  accountant  is  admis- 
sible,  where  the  books  of  the  corporation  which 
were  in  evidence,  were  voluminous  and  intri- 
cate. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Gbnt  Dig.  t  lOSS ;  Dec.  Dig.  f  472.*] 

12.  Ehbezzleuent   ^    38*)— EIvidence— Ad- 
wssibilitt. 

Id  a  prosecDtion  for  embezzlement  against 
accused,  who  dominated  a  corporation,  and  who 
took,  under  a  claim  of  back  salary,  the  proceeds 
of  sales  of  goods  which  he  purchased  on  credit, 
evidence  of  the  insolvency  of  a  corporation  is 
admissible  on  the  question  of  his  criminal  in- 
tent 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  |  62;  Dec.  Dig.  |  39.*] 

18.  EiCBBZZUiUiTT  (i  23*)— What  Consn- 

TUTE8. 

Where  moneys  of  an  insolvent  corporation 
were  fraudulently  taken,  it  is  no  defense  to  a 
prosecution  for  embenlement  to  show  tliat  tbey 
were  taken  with  the  consent  .of  the  officers  and 
stockholders. 

[Ed.  Note.— For  other  cases,  see  Embessle- 
ment.  Cent  Dig.  H  31-36% ;  Dec.  Dig.  S  23.*] 

14.  Cbiuinax.  Law  (|  822*)--a^iAz^In8inuo- 

IIOHS. 

In  a  proMcntios  for  embezslement  of  the 
funds  of  an  insolvent  corporation,  the  conrt 
chaired  that  to  convict  the  Jury  must  believe 
that  the  corporation  was  insolvent,  and  that 
accused  fraudulently  converted  moneys  belong- 
ing to  the  corporation  for  the  payment  of  a 
fictitious  claim  doe  himself,  and  also  further 
charged  that  the  payment  ol  the  claim  in  good 
faith,  without  any  intention  to  defraud,  was  a 
complete  defense,  and  that  in  order  to  convict 
they  must  find  that  the  corporation  was  onder 
the  control  of  accused  and  was  insolvent  ftnd 
that  knowing  this  he  took  the  corporation's 
money  to  his  own  use  under  fraudulent  claim. 
Held  not  erroneous  as  telling  the  jury  that  if 
the  corporation  was  insolvent  it  would  be  un- 
lawful for  it  to  pay  accused's  claim,  and  that 
his  payment  of  his  claim  in  good  faith  would 
render  Urn  guilty;  for  Instractlons  most  be 
considered  as  a  v^Ie. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  Cent  Dig.  1990.  MOl,  19M,  1996, 
3158;  Dec  Dig.  8  822.*] 

Error  to  District  Court,  City  and  County 
of  Denver;  Oieel^  W.  Whitford,  Judge. 

D.  F.  Le  Master  was  convicted  of  embez- 
zlement, and  he  brings  error.  Affirmed. 

Thomas  M.  Morrow,  of  Denver,  for  plain- 
tiff in  error.  Benjamin  Qrlffltb,  Atty.  Gen., 
and  George  D.  Talbot,  Sp.  Counsel,  of  Den- 
ver, for  the  People. 


BILL,  J.  nu  plalntur  In  error  was  con- 
victed of  embeullng  f8,700  from  the  D.  F. 
Le  Master  Brokerage  Company,  a  corpora- 


tion. He  brings  the  case  here  for  review 
upon  error. 

It  is  earnestly  urged  tbat  the  evldmce  to 
insufficient  to  sustain  the  verdict  Ttie  de- 
fendant contends  that,  while  he  appropriated 
the  money,  lie  was  guilty  of  no  crime,  for 
the  reason  that  he  was  entitled  to  It  as  and 
for  salary  for  services  previously  rendered 
to  the  corporation,  and  that  he  bad  tbe  con- 
sent of  the  company  to  so  apply  tbe  money. 
The  people  claim,  first,  that  the  defendant 
had  been  paid  his  salary  in  full,  and  that 
the  claim  of  $3,700  for  back  salary  was  a 
trumped-up  claim;  second,  that  If  the  com- 
pany was  indebted  to  him  for  salary,  it  be- 
ing insolvent  to  bis  knowledge,  and  owing 
various  parties  large  amounts  for  flour 
which  it  bad  but  recently  purchased  on  cred- 
it and  sold  for  cash,  it  was  fraudulent  for 
him  to  thus  convert  the  money  so  due  them 
to  bis  own  use,  and  that,  even  assuming  lie 
was  a  creditor,  because  he  was  also  a  direc- 
tor, an  officer,  and  Its  manager,  tals  duty  was 
to  hold  this  money  Id  trust  for  all  the  cred- 
itors; that  upon  account  of  these  facts 
and  tbe  circumstances  under  whicb  be  ap- 
propriated It  he  was  guilty  of  embezzlement. 
It  is  unnecessary.  In  an  opinion,  to  analyze 
or  set  forth  In,  detail  the  evidence  pertain- 
ing to  the  transaction.  It  is  sufficient  to 
state  that  we  have  given  It  careful  consid- 
eration, and  are  of  the  opinion  that  there 
Is  sufficient  evidence  to  Justify  the  verdict. 

[1]  Prior  to  the  trial,  depositions  of  wit- 
nesses residing  in  Kansas  were  taken  In  tbe 
presence  of  the  accused,  pursuant  to  a  waiv- 
er of  notice  by  him.  These  were  taken  un- 
der the  provisions  of  gene  al  sections  7277- 
7279,  Revised  Statutes  IMS.  When  the  dis- 
trict attorney  offered  to  read  these  d^osl- 
tlons  to  the  Jury,  counsel  for  the  defoidant 
objected,  claiming  that  no  proper  foundation 
was  laid;  that  there  was  no  showing  tbat 
tbe  witnesses  could  not  be  produced.  The 
objection  was  overruled.  We  find  no  error 
In  tills  respect  Section  7278,  suirn,  pro- 
vides "that  such  dq)osltl<ai  riuUl  not  be  used 
If;  In  the  cQiinlon  of  tbe  court  the  peratmal 
attendance  of  the  witness  might  be  pBocored 
by  the  prosecution  or  Is  procured  bgr  the  ac- 
cnsed.**  It  stands  admitted  that  these  wit- 
nesses wwe  residents  of  Kansas;  their  dep- 
ositions were  taken  In  order  that  they 
might  return  to  that  state.  By  tbemllng  It 
was  evidently  the  opinion  ot  the  oonrt  that 
the  personal  attendance  of  the  witnesses 
might  not  be  jmociired  by  the  proaecntion; 
there  was  no  oDer  by  the  def^ise  to  jwodnce 
thent  The  statute  says,  "1^  In  the  opinion 
of  the  trial  court,"  etc.;  we  find  no  abuse 
of  the  discretion  exercised. 

[2]  Complaint  la  made  to  the  admlssiim 
In  evidence  of  eratain  lettHS'  purporting  t» 
have  come  from  the  D.  F.  Le  Master  Bro- 
kerage Company.  It  Is  claimed  Uiere  was  no 
attempt  to  Identify  the  signature  as  the 
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handmltlns  of  D.  F.  Le  Master.  They  wero 
reo^Ted  In  the  reenlar  oonrse  of  mall ;  their 
contents  wwe  in  connectloxi  with  a  general 
line  of  transactions  between  the  corporation 
<of  which  the  plalnUfT  in  error  was  the  con- 
trolling factor)  and  the  mindry  witnesses, 
and  were  introduced  principally  for  the  pur- 
poae  of  disclosing  the  transactions  which 
led  up  to  and  disclosed  from  what  sonrce 
the  corporation  recelTed  the  money  which 
the  ^ry  found  was  tliereafter  embeaaled  by 
the  defendant  We  do  not  understand  that 
it  requires  the  testimony  of  an  exp^t  In 
handwriting  to  make  admissible  letters  of 
this  diaracter.  We  think  tbey  were  suffi- 
ciently idoittfied  ftir  the  purposes  offered. 

[3]  Cbmjdaint  is  made  to  the  admission 
lo  evidence  of  carbon  copies  ef  letters  writ- 
ten by  witnesses  In  reply  to  those  received 
from  the  defendant's  company,  eltber  writ- 
ten  or  dictated  by  him.  Upon  his  objections 
to  the  copies  the  defendant  was  requested 
to  imdnce  the  originals;  he  stated  tiis  in- 
ability to  do  so,  and  from  bis  connael's  stat» 
meats  it  appears  that  the  allowance  of  time 
after  the  veqneet  was  made  would  iMve  been 
of  no  assistanoe  In  this  respect  The  wit- 
nesses testified  that  the  carbon  copies  were 
made  at  the  same  time,  and  that  the  origi- 
nals were  properly  mailed,  etc  Under  these 
drenmstanoee  we  think  the  copies  were  prop- 
erly admitted. 

[4]  A  Mr.  Orandt  testifled  that  he  had  been 
employed  the  D.  F.  Le  Master  Brokerage 
Company.  An  impression  copy  book  was 
placed  in  his  hands,  whldi  he  identified  as  be* 
longing  to  the  company,  and  he  referred  to 
copies  of  varioos  letters  therein,  stating  that 
the  originals,  of  which  the  Impressions  la 
the  book  were  cc^iles,  had  been  written  and 
mailed  to  Tarions  persons  and  companies; 
that  he  wrote  the  greats  majority  of  the 
letters  at  the  dictation  of  the  defendant 
The  pages  In  this  book  thus  referred  to  by 
tbe  wUnees  woe  offered  In  evidence.  It  it 
claimed  that  this  was  prejndlctal  error,  as 
DO  effort  was  shown  to  have  l>een  made  to 
obtain  tbe  originals.  We  do  not  think  so. 
Tbe  object  of  this  testimony  was  to  show  the 
criminal  Int^t  of  the  defendant  The  letters 
were  shown  to  have  been  mailed  to  sundry 
people  and  companies  in  other  states,  who 
mre  bqvnd  the  Jurisdiction  of  the  court 
Tbe  book  contained  Impression  copies  taken 
at  tbe  dme;  we  think  this  Buffletent  witlmnt 
further  showing  to  Justify  their  admission. 
TUswas,  In  snbstaue,  tlie  defendant's  Im- 
piesston  book  of-  his  own  lettws.  It  oMtain- 
ed  dcclaratloiiB  against  interest,  and  for  this 
pvupoee  waa  properly  admitted.  D.  ft  B. 
O.  B.  R.  OOk  T.  Wilson^  4  Colo.  App.  S56,  86 
Vmc  07. 

[•]  A  certified  copy  of  the  aminal  report 
of  tbe  D.  F.  Le  Uastor  Broknage  Company, 
Hied  In  tli^  oSoe  of  tbe  Secretary  of  State 
Bfareb  2,  lOM^  wu  offraed  in  evidence  over 
the  4ri>JecUoa,  at  tbe  defendant.  We  find  ao 


objection  to  this  evidence.  It  likewise  went 
to  show  Uie  criminal  Intmt  of  the  defend- 
ant; if  otherwise,  it  was  harmless  error. 

[I]  The  books  of  the  D.  P.  Le  Master 
Brokerage  Company  were  properly  admitted 
in  evidence,  as  well  as  the  defendant's  salary 
account  therdn,  showing  what  he  had  been 
paid,  etc.  All  had  a  bearing  upon  bla  con- 
tention that  he  had.  In  good  faith,  appropri- 
ated this  $8,700  to  his  own  use  upon  account 
of  salary.  This  line  of  testimony  was  es- 
pedally  an;illcable  when  it  Is  considered  that 
this  was  practically  a  one-man  corporation. 

[7]  It  is  claimed  that  the  books  of  the 
company  were  not  properly  Identified.  J.  F. 
Spencer  testified  that  he  was  the  trustee  in 
bankruptcy  of  tbe  D.  F.  Jjb  Master  Broker- 
age Cbmpany ;  that  as  such  trustee  he  had 
the  books  of  that  company;  and  that  he 
recognized  the  books  In  the  court  before 
him  as  the  books  of  the  company.  A  Mr. 
Orandt  testified  that  he  liad  been  onployed 
by  the  company ;  that  the  defendant  was  In 
charge  of  its  affairs ;  and  that  be  recognized 
the  t>ooks  in  court  as  the  books  -which  he  saw 
while  emidoyed  by  the  company.  We  tlibik 
tbe  books  were  sufficiently  Identified. 

[1}  Many  exceptions  were  taken  to  the' 
evidence  of  B.  D.  Kello^;  he  had  been  In 
the  employ  of  the  D.  F.  ha  Master  Broker- 
age Company  Just  prior  to  the  time  It  went 
into  bankruptcy.  It  Is  dalmed  that  while 
thus  employed  he  was  engaged  In  giving  al- 
leged Information  to  the  attorneys  for  cer- 
tain Kansas  millers  from  whoih  this  com- 
pany purchased  flour;  that  Just  before  it 
went  into  banknQ»tcy  Kellc^sT  was  discharg- 
ed ;  that  be  was  inmiedlately  taken  to  Kan- 
sas and  there  supported  and  maintained  by 
the  Phimpsburg  MUUng  &  Elevating  Com- 
pany; t^t  this  concern  was  responsible  for 
the  def^dant's  prosecution;  and  that  this 
witness  swore  to  the  original  Inftwrnation  In 
this  case.  Unquestionably  Mr.  Kellogg's  tes- 
timony was  very  dsmaglng  to  tbe  defendant 
In  disclosing  his  criminal  Intott,  but  wbeth- 
er  or  not  his.  evidence  was  manufactured,  as 
claimed,  was  for  the  Jury  to  detwmlne. 
The  tects  atmve  named,  if  true,  did  not 
make  him  Incompetent  to  testify. 

[t]  It  is  claimed  that  tbe  court  erred  In 
refusing  to  admit  In  evidence  page  IS  of  the 
minute  book  of  the  corporation,  when  John 
Bernard,  a  witness  called  by  the  defendant 
Identified  the  page  and  book.  Thereafter 
the  defendant  took  tlie  stand,  and  this  iden- 
tical evidence  was  admitted  during  bis  «c- 
aminatlon.  This  eliminates  any  question  of 
prejudicial  error  conoeming  its  original  rei 
Jectlon. 

[19]  One  James  W.  Bennett,  who  ha4  been 
Incarcwated  in  the  county  Jail  several  times 
prior  to  the  trial,  testified  to  an  alleged  con- 
veftation  between  blmaelf  and  the  defendant 
while  both  were  In  JalL  Counsel  claims  an 
Inspection  of  bis  evldflpce  will  show  that  the 
alleged  conversation  bad  no  bearing  what- 
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ever  on  the  Issue  of  the  case.  If  that  Is 
true,  we  fail  to  appreciate  wherein  any  prej- 
udicial error  was  committed.  It  would  be 
harmless  error  at  least.  Upon  cross^xaml- 
natlon  the  court  declined  to  compel  the  wit- 
ness Bennett  to  answer  what  the  Srst  charge 
was  on  which  he  had  been  incarcerated. 
The  evidence  disclosed  that  the  witness  was 
then  in  jail,  and  had  been  for  some  time. 
He  was  not  asked  if  he  had  ever  been  con- 
victed of  a  crime.  If  he  had  not  t)een,  but 
was  awaiting  Irlal,  we  think  the  general 
rule  concerning  impeaching  testimony  was 
applicable  to  him  the  same  as  any  other  wit- 
ness. ToUifson  et  al.  v.  People,  49  Colo. 
219, 112  Pac.  794.  The  witness'  history,  per- 
taining to  his  sojourn  in  the  county  ]ail, 
was  gone  into  quite  fully.  ThB  jury  had 
this  before  them  with  which  to  determine 
the  weight  to  be  given  his  testimony.  The 
extent  to  which  counsel  may  go  upon  cross- 
examination  in  such  matters  is  lai^ely  with- 
in the  discretion  of  the  trial  court  We  can> 
not  say  that  the  court  abused  its  tfacretton 
In  the  respect  referred  to. 

[11]  E.  F.  Arthur,  an  expert  accountant, 
was  permitted  to  testify  that  he  liad  made 
an  examination  of  the  books  of  the  D.  F. 
Le  Master  Brokerage  Oompany  and  as  to 
certain  fiicts  which  they  disclosed,  one  of 
which  was  that  the  company  was  insolvent 
at  the  time  of  the  allied  embezzlement. 
It  is  claimed  this  was  prejudicial  error. 
The  books  were  In  court  sabject  to  inspec- 
tion ;  they  were  qtilte  voluminous  and  of 
such  a  character  as  to  render  It  difficult  for 
the  Jury  to  arrive  at  a  correct  conclusion 
concemiDg  their  exact  condition.  Under 
such  circumstances  resort  may  be  had  to 
the  aid  of  an  expert  bookkeeper  to,  examine 
and  explain  the  true  state  of  thdr  condi- 
tion, etc.  Brown  v.  First  National  Bank, 
48  Ctola  893, 113  Pac  4fi3. 

an  It  Is  further  urged  that  it  was  prejudi- 
cial error  to  thiu  show  the  Insolvency  of 
tbo  corporation;  that  aa  the  diarge  was  for 
embtvslcanent  It  was  immaterial  whether  the 
corporatltm  was  solvent  or  insolvent  This 
last  statement  la  nnqoestlonahly  true;  but 
when  we  consider  that  tbia  was  in  fact  what 
Is  commonly  termed  a  one-man  corporation, 
and  that  man  was  the  defendant.  Its  solven- 
cj  would  have  a  bearing  upon  the  question 
of  his  criminal  intent,  when  it  is  shown, 
and  In  feet  admitted,  that  he  at  this  one 
time  took  f8,700  of  its  funds  and  appropri- 
ated it  to  his  own  use,  undw  the  alibied 
claim  of  back  salary  then  owing  him  by  his 
corporation. 

AbODt  120  assignments  of  error  have  been 
made  pertaining  to  the  admission  and  rejec- 
tion of  testimony.  We  have  answered  in 
detail  what  appears  to  us  to  be  the  most  Im- 
portant It  vrould  umecessariiy  lengthen 
this  opinion  to  thus  answer  all;  we  have 
considered  them,  bnt  find  no  prajadldal  er- 
ror In  OOb  respect 


[13]  Numerous  assignments  are  made  po*- 
talnlng  to  Instructions  glvm,  refused,  and 
modified.  They  all  center  around  the  cor- 
rectness of  instruction  No.  10,  which,  in 
substance,  advised  the  Jury  that,  while  it  is 
essential,  to  constitute  the  crime  of  embea- 
zlement,  that  It  be  proved  beyond  a  reason- 
able doubt  that  the  moneys  were  taken  and 
converted  without  the  consent  of  the  corpo- 
ration, nevertheless  that  the  offlcers  and  di- 
rectors could  not  legally  consent  to  a  fraud- 
ulent transaction,  and  tliat  when,  knowing 
the  insolvency  of  the  corporation,  eta,  they 
fraudulently  consented  to  such  a  transaction 
that  such  consent  was  Illegal,  and  the  ap- 
propriation would  still  constitute  the  crime 
of  embezzlement 

The  rule  that  it  is  no  defense,  to  a  charge 
of  embezzlement  of  the  funds  of  a  corpora- 
tion, to  show  that  the  moneys  were  taken  by 
its  consent,  where  the  officers  and  stockhold- 
ers frandolently  consented  thereto,  in  rea- 
son is  supported  by  an  overwhelming  weight 
of  autiiority.  Beeves  v.  Btat^  96  Ala.  31, 
11  South.  158;  United  States  v.  Harper  (C 
C.)  33  Fed.  471;  State  r.  Kortgaard,  62 
Minn.  7,  64  N.  W.  51;  Taylor  v.  Common- 
wealth, 119  Ky.  731,  75  S.  W.  244;  Mc- 
Knight  V.  United  States,  115  Fed.  972,  51 
O.  C.  A.  358;  State  v.  Browning,  47  Or.  470, 
82  Pac.  95S;  Secor  v.  State,  IIS  Wis.  621, 
95  N.  W.  942;  State  v.  FouBt,  U4  N.  a  842, 
19  S.  B.  275;  State  v.  Nicholla,  GO  La.  Ann. 
699,  23  South.  980;  People  v.  Butts,  128 
Mich.  208,  87  N.  W.  224;  Saranac  &  I..  P. 
B.  R.  Co.  V.  Arnold,  167  N.  Y.  368,  60  N.  K. 
647 ;  People  v.  Ward,  134  GaL  301,  60  Pac. 
372;  Holmes  et  al.  v.  WUlard,  126  N.  T. 
75,  26  N.  B.  1083,  U  L.  B.  A.  170. 

[14]  It  is  farther  claimed  that  this  In- 
struction is  erroneous,  because  it  tells  the 
Jury  that  if  the  corporation  was  Insolvent 
it  would  be  nnlawful  for  It  to  pay  the  de- 
fendant's claim  and  therd>y  make  him  a 
preferred  creditor,  because  it  saya  that  the 
stockholders  and  directors  cannot  consent  to 
an  unlawfal  act  on  the  part  of  the  corpora- 
tion;' that  from  this  language,  If  the  pay- 
ment was  nnlawftil,  although  made, in  good 
faith,  the  defendant  had  to  be  found  guilty. 
We  do  not  so  understand  the  lustruction ; 
but,  to  the  eontraxy,  It  aays  Out  the  Jury 
must  farther  brieve  from  the  erideuoe,  etc, 
that  this  was  done  while  the  company  was 
Insolvent,  and  with  the  Intenttmi  that  the 
money  was  to  be  fraudulently  converted 
from  the  corporation  and  fraudulently  di- 
verted from  the  payment  of  the  creditors 
of  the  corporation,  etc.  As  we  read  them 
in  the  manner  there  used,  the  words  "fnad- 
ulently  converted"  and  "Cnuidulently  di- 
verted" apply  to  criminal  aets,  wbl^  iDdnde 
the  intent,  and  not  to  where  it  was  Home  in 
good  faith,  yet  was  In  fact  unlawfuL  In 
addition,  It  Is  elementary  that  Jnstnicttona 
must  be  considered  as  a  whole.  By  Instme- 
tion  No.  8  the  Jury  were  told  that  U  wonld 
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be  a  complete  defense,  If  the  moneys  were 
takes  by  the  defendant  on  a  claim  for  back 
salary,  If  tbla  was  done  in  good  faith,  and 
without  any  intention  on  his  part  to  de- 
fraud the  corporation  or  its  creditors,  etc. ; 
yet  if  the  claim  for  back  salary  was  not 
made  In  good  faith,  but  If  it  were  a  mere 
pretense  or  show  or  device  on  his  part  to  ob- 
tain tbe  money  and  convert  It  to  hla  own 
use,  and  to  glre  the  transactiw  the  appear- 
ance of  l^^lty  It  was  put  upon  the  ground 
of  a  datm  for  back  salary,  that  It  would 
not  constttnte  a  defense.  By  instruction  No. 
11  the  jury  were  told,  In  substance,  that  In 
order  to  convict  they  must  find  that  the  com- 
pany was  under  the  control  and  management 
of  tbe  defendant;  that  it  was  insolvent; 
that  this  condltlou  was  known  to  the  de- 
fendant; that  he  had  this  money  In  his  pos- 
session by  virtue  of  his  employment,  and 
with  this  knowledge  of  the  company's  condi- 
tion that  be  aiKdied  and  converted  the  mon- 
ey to  hla  own  use  under  a  claim  or  pretense 
that  the  same  was  due  bim  for  back  salary, 
which  bad  not  been  paid,  and  that  this  claim 
tOT  back  salary  was  not,  as  a  matter  of  fact, 
a  bona  flde  claim,  and  was  not  made  In  good 
talth,  but  was  a  mere  pretense  on  tbe  part 
of  tbe  defendant  to  convert  the  money  to 
blB  own  use,  Instead  of  letting  the  corpora- 
tion Vff&j  the  money  to  the  payment  of  all 
its  debts. 

When  Inatractionfl  Nos.  9  and  11  are  con- 
sidered In  eonneetloB  witb  Mo.  10  complain- 
ed (tf,  we  an  of  opinion  tbat  they  elimi- 
nate any  poMlbUUy  of  ctoiTlctlon,  in  case 
the  mimey  waa  taken  nnder  a  claim  for 
back  salary,  made  In  good  faltb,  and  also 
any  qneatloii  ctmcemlng  the  consent  of  the 
board  of  dlrectmn  to  tbe  application  of  these 
fanda  tat  payment  of  back  aalaiy,  If  given 
in  cood  Caith,  regardless  of  whether  it  was 
Intended  to  ^ve  a  preference  to  tbe  defend- 
ant or  otherwlB&  This  makes  nnnecessary 
any  omslderation  of  tbe  Question  <tf  the  va- 
lidity of  the  acts  of  the  officers  of  an  inaot- 
vent  corporation,  where,  in  good  faith,  they 
attain  to  make  a  preference  in  favor  of 
one  creditor. 

Fercelving  no  prejudicial  error,  the  judg- 
ment is  affirmed. 

Afilrmed. 

MUSSBB.  a  J.,  and  UABB^BT.  X,  cour 
ear. 


at  Colo,  cu) 

McGOVEBM.  Coroner,  T.  BOABD  OT 
COM'RS  OF  CITY  AND  COUN- 
TY OF  DBNVBEl. 

OSnpreme  Oonrt  of  Colorado.     March  8, 
1913.    On  Petition  for  Rebear- 
iag,  April  7.  1913.) 

1.  Ooao?rsB8  (K  7*)— Compensation. 

Rev.  St.  1908,  S  2577,.  providing  compen- 
mtloc  to  coroners  for  "each  day  actually  em- 
ployed in  making  an  inquest,"  does  not  allow 


compensation  for  services  in  investigating  cases 
of  sadden  death  in  which  the  coroner  deemed 
no  inquest  neceasary,  nor  can  the  coroner  re- 
cover therefor  on  a  quantum  memit. 

[Ed.  Note.— For  other  cases,  see  Cbronaxs, 
Cent  Dig.  Ii  7-10;  Dee.  Dig.  |  7.*] 

On  Petition  for  Rehearing. 
2.  OmcBBS  <|  94*)— Compensation— FOBM  or 

Rev.  St.  1908,  1  1219,  providing  in  part 
tbat  where  no  specific  fees  are  allowed  hy  law 
the  time  necessarily  devoted  to  any  service 
charge  in  an  account  submitted  to  the  board  of 
cotniuissioners  shall  be  specified,  does  not  pro- 
vide for  compensation  to  public  officers,  bat 
only  directs  how  bills  for  services  for  which 
compensation  is  actually  allowed  by  law,  where 
no  specific  fee  Is  fixed,  shall  be  made  out 

[Ed.  Note.— For  Other  cases,  see  Oflteers, 
Orat^^.^^  182, 133,  136-136, 140, 141;  Dec. 

Error  to  District  Court,  City  and  Ooonty 
Of  Denver;  Carlton  M.  Bliss,  Judge. 

Action  by  E.  P.  McGovern,  as  cor«t«r 
of  the  City  and  County  of  Dmver,  against 
the  Board  of  County  Cmnmiadfmers  of  tbe 
City  and  County  of  Doiver.  Judgment  Xor 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Paul  J.  McGovern,  George  F.  Dunklee,  and 
Oscar  El  Jackson,  all  of  Denver,  for  plain- 
tlfC  In  error.  Smith  &  Brock,  ot  Denvw, 
for  defendant  in  error. 

BAILEY.  J.  The  complaint  alleges,  among 
other  things,  that  plalntUf  was  at  aU  times 
mentioned  therein  the  r^olarly  elected,  qual- 
ified, and  actli^  coroner  of  tlw  city  and 
county  of  Denver;  tbat  as  such  officer  It  .was 
hla  duty,  upon  b^ng  informed  of  tbe  vltdent 
or  sudden  deatti  of  a  person  within  his  Ju- 
risdiction, the  cause  of  wbi<^  was  unknown, 
to  immediately  view  the  bod^  and  make  in- 
vestigation respecting  the  cause  and  manner 
of  the  death,  and  if  satisfied  that  death  was 
not  procured  by  another  person,  or  by  un- 
lawful means,  no  suspicious  drcumstances 
aroearluft  to  dfiUver  the  body  to  the  friends 
or  rdatlves  of  the  deceased  for  Interment; 
that  from  Febmary  3,  1909,  to  January  B, 
1911,  as  sntih  officer,  he  was  Informed  of  the 
violent  or  sudden  deaths  of  five  hundred 
and  seven  persons,  and  made  Borate  investl- 
gaUon  and  Inquiry  in  each  case,  in  com- 
pliance with  tbe  atatnte;  that  he  necessari- 
ly spent  one  day  in  each  case,  which  service 
was  reasonably  worth  $6.00  a  day,  aoEregat- 
ing  a  total  of  ^,535.00,  and  prays  Judgment 
for  that  amount  The  parties  stipulated 
that  monthly  accounts  of  such  services  were 
regularly  itemized,  presented  to,  and  disal- 
lowed by  tbe  defendant,  and  also  finally  pre- 
salted  to  It  fbr  the  total  amount  above  speci- 
fied and  disallowed  on  January  1,  1911.  A 
general  demurrer  was  Interposed  to  the  com- 
plaint and  sustained.  Tbe  plaintiff  elected 
to  stand  by  his  cause  as  made;  the  court 
thereupon  dismissed  tbe  action,  at  the  coat 
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of  plaintiff,  yrho  brfngs  the  case  bere  on  error 
to  review  that  Judgment. 

[1  ]  The  statute  relative  to  compensation  of 
county  coroners,  section  2577,  Revised  Stat- 
utes of  Oolorado  1908,  reads  as  follows: 

"In  counties  of  every  class  the  coroner 
shall  be  allowed  the  sum  of  five  dollars  per 
day,  for  each  day  actually  employed  In  mak- 
ing an  InQuest  and  ten  cents  per  mile  for 
each  mile  actually  and  necessarily  traveled 
In  going  to  and  returning  from  the  place  of 
Inquest,  to  be  paid  out  of  the  county  treas- 
ury. For  ail  services  performed  In  the  place 
of  sheriff,  the  coroner  shall  receive  the  same 
fees  as  are  allowed  to  the  sheriff  for  like 
serrloes.** 

The  compensation  claimed  In  this  suit  Is 
not  for  services  rendered  In  conducting  in^ 
quests,  bat  for  investigating  cases  of  violent 
or  sudden  death  In  which  the  coroner  deemed 
no  inquest  necessary.  It  is  plain  that  the  fee 
Axed  by  statute,  which  is  the  only  compensa-i 
tlou  provided  for  county  coroners,  Is  purely 
for  services  rendered  whes  an  inquest  is 
actually  held.  The  sole  question,  therefore, 
Is  wtaetlier  a  county  coroner  may  recover 
from  the  county  compensation  for  otBctal 
service  other  than  as  provided  by  statute. 
It  has  been  determined  In  this  state  that  a 
ooimty  clerk,  Judge  or  treasurer  may  not 
recover  additional  compensation  under  llk« 
circumstances,  and  there  Is  no  reason  why 
any  other  county  officer,  whose  compensation 
is  flxed  In  fees,  should  be  permitted  to  do 
so.  Garfield  County  v.  Leonard,  26 'Colo.  145, 
67  Paa  6^;  Garfield  Comity  t.  Beardsley, 
18  Colo.  App.  56,  70  Pac.  166;  and  MltcheU 
T.  Wheeler,  20  Cola  App.  109,  77  Fac.  361. 

In  the  case  of  Gar&ld  County  t.  Leonard, 
supra,  speaking  of  a  like  pn^sltlon  to  that 
presented  here,  the  court  said: 

"The  remaining  Items  In  this  account  con- 
sist of  claims  for  services  performed,  which 
are  public  In  their  character,  like  giving 
election  notices,  canvassing  vote,  recording 
abstract  of  6fficlal  vote,  Issnli^  certificates 
of  election,  preparing  tax  Ust  of  county  and 
state  taxes  and  othra-  services  of  a  similar 
nature.  The  performance  of  these  duties  de- 
volved upon  appellee  in  his  capacity  as  coun- 
ty derk.  The  statute  .does  not  ^vide  that 
for  services  rendered  for  which  no  special 
fee  or  other  remuneration  Is  provided,  the 
coun^  clerk  shall  be  paid  a  reasonable  com- 
pensation; no  implied  assumpsit  existed  be- 
tween appellee  and  the  county  for  services 
rendered  by  him  in  the  capacity  of  clerk 
for  which  no  fees  were  specially  fixed  by 
law.  Locke  v.  City  of  Central,  4  Colo.  65 
[34  Am.  Repu  66].  •  •  •  Upon  what  theo- 
ry, then,  can  It  be  malntalned,tthat  when  he 
performs  official  duties  imposed  by  law  for 
which  no  compensation  is  provided,  he  shall 
DC  paid  therefor  by  the  county,  In  the  absence 
of  any  provision  to  that  effect?  The  perform- 
ance of  duties  enjoined  by  law  is  not  of  it- 
self tlM  roidltion  of  awvlces  at  Its  instance, 


and  to  hold  that  the  county  must  pay  there- 
for, would  create  a  liability  against  It  which 
has  no  existence,  either  expressly  or  by  Im- 
plication, and  result  In  Injecting  into  the  law. 
a  provision  entirely  foreign  to  its  letter  and 
spirit  *  *  •  When  appellee  assumed 
the  duties  of  bis  office,  he  did  so  subject  to 
Its  burdens.  Turpen  v.  Board  of  Commis- 
sioners, 7  Ind.  172.  His  compensation  for 
official  acts  being  r^nlated  by  statute,  he 
Is  only  ^titled  to  charge  for  those  services 
to  which  compensation  by  law  attaches  (De- 
bolt  V.  Trustees,  Cincinnati  Twp.,  7  Ohio  St 
237),  for  the  rule  is  indexible,  that  an  ofildal 
can  demand  only  such  fees  or  compensation 
as  the  law  has  flxed  and  autliorlzed  tor 
the  performance  of  his  official  duties  (Town 
of  Carlyle  v.  Sharp,  61  I\L  71;  Board  of 
Commissioners  v.  Barnes.  128  Ind.  403  [24 
N.  E.  1371),  and  the  statute  having  imposed 
upon  appellee  the  duty  of  performing  services 
which  he  incidentally  rendered  In  the  dis- 
charge of  his  general  official  duties  for  the 
performance  of  which  no  compensation  Is 
provided,  cannot  require  the  county  to  pay 
therefor.  His  rammeratlon  for  such  services 
was  had  in  the  compensation  received  for 
those  to  which  it  specially  attadied,  and 
which  the  legislature  intended  as  an  equiva- 
lent tor  the  duties  he  was  required  to  per- 
form, for  whldi  none  waa  provided.  Gole  v. 
White,  82  Ark.  46." 

Where  certain  fees  are  prescribed  for  an 
official,  as  comprasatlon,  it  is  fundamentel 
that  he  Is  not  entitled  to  demand  and  receive 
any  other,  different  or  additional  pay. 
Where  the  only  compensation  provided  for 
a  public  officer  for  toe  discharge  of  his  of- 
ficial duties  consista  of  fees,  and  certain 
duties  are  impmed  opon  him  by  law,  for 
which  no  compensation  is  proHded,  he  can- 
not recovOT  for  services  in  the  pwfonnaiioe 
of  such  duties  wi  the  basis  of  a  anantnm 
meruit,  or  at  all,  the  conclnslTe  presamptloa 
being  that  compensation  for  snch  services  is 
covered  by  the  allowance  made  tor  the  peiv 
formance  of  other  official  acts  for  wtilcfa  fees 
are  preacxfbed.  The  performance  of  certain 
dnttea,  without  compensation  In  a  feed  ofBsa. 
is  a  bordok  attaching  ^ctleally  to  all  ancb 
official  positions,  and  Uils  burden  la  Tolonta- 
rlly  assumed  hy  an  officer  when  he  aceepto  th> 
place,  .as  he  ia  resumed  to. know  the  re- 
quirements of  the  law. 

Jndgmoit  affirmed. 

1C0SSBB,  a  J«  and  WHITQ-T..  concur. 

On  Petition  for  Rehearing. 

BAILEY,  J.  [2]  On  application  for  re- 
hearing, it  Is  contended,  under  section  1219, 
Revised  Statutes  of  1908,  which  Is  In  part  as 
follows:  "No  account  shall  be  allowed  by 
the  board  of  county  commissioners,  unless  the 
same  shall  be  made  out  In  separate  Items, 
and  the  nature  of  each  item  steted,  and 
where  no  qpedflc  fees  are  allowed  by  law 
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tbe  time  actually  and  necefiBarlly  devoted  to 
the  performEDCe  of  any  serrtce  cbarged  in 
sndi  aeconnt  shall  be  spedfled;  -which  ae- 
eonnt  so  made  oat  shall  be  Terlfled  by  af- 
fidavit," etc. — that  the  coroner  la  entitled  to 
compensatioii  for  the  serrlces  In  question  ac- 
cording to  their  reasonaUe  worth.  This  sec- 
tion does  not  provide  or  undertake  to  provide 
for  compensation.  It  simply  directs  how 
bUlB  for  services,  for  which  compensation  Is 
due,  but  for  which  no  spedflc  fee  Is  fixed, 
shall  be  made  out  That  Is,  applying  the 
statute  to  the  d&lm  In  suit,  If  there  were  a 
law  to  the  effect  that  In  addition  to  the  reg- 
ular fees  fixed  by  statute,  the  coroner,  for 
the  wrrices  In  question,  should  receive  rea- 
sonable compensation,  to  be  allowed  by  the 
board  of  county  coromlssfoners  and  paid  out 
of  the  county  treasury,  he  would  have  a 
claim  for  submission  under  this  section. 
Sinc^  however,  time  Is  no  statnte  allowing 
compensation  for  such  services,  the  corcmer 
has  no  claim  on  this  account,  and  It  was 
proporly  disallowed. 

If  the  decision  in  8  Colo.  App.  S76,  84  Pac. 
S83,  BfMird  of  Cotmty  Commissioners  v.  Leon- 
ard, Is  in  any  particular  in  crafilct  with  the 
foregoing  views,  It  was  to  that  extent  ovex^ 
ruled  in  Ckirfleld  Oountr  t.  Lecmard,  supra, 
whldi  states  a  rule  in  harmony  with  that 
here  announced. 

Petition  for  lelieaTlns  denied. 


(H  Colo.  «H) 
A£BI  MERCANTILE  CO.  v.  CITY  AND 
COUNTY  OF  DBNTBB  et  aL 

(Sapreme  Court  of  Colorado.   April  7,  1913.) 

1,  Eminent  Dokair  (|  119*)  —  Municipal 

COBPOEATIOKB  (|  657*)— VACATING  StBKETH 

FOB  Pdbuc  Imphovkmentb— Effectt. 

The  act  of  the  cltr  and  county  of  Denver, 
avtborised  under  its  diarter  to  ccastraet  vla- 
dnets  and  armaches  thereto  or  canse  the 
same  to  be  constructed,  In  vacating  a  part  of  a 
street  over  whicti  an  approach  of  the  viadnct 
■hall  be  constructed,  does  not  vest  the  fee  of 
the  street  in  abutting  owaers,  but  the  fee  re- 
mains in  the  titf,  and  the  use  of  the  street 
for  the  work  is  not  a  taking  of  the  property 
of  the  abutting  owners. 

[EJd.  Note.— For  other  eases,  see  Bminent 
Domain,  Cent.  XMg.  |{  304-314;  Dec  Dig.  { 
119;*  Munidpal  CorporationB,  Cent.  Dig.  if 
T22,  844.  1420496;  TDec.  Dig.  |  657.*] 

2.  EJminbht  Domain  (i  274*)— Constecctioh 
OF  PuBuc  IifPBoviMBNTe— Injunction. 

Where  the  fee  of  an  abutting  lot  owner  Is 
not  sought  to  be  takoi,  he  may  not  under  the 
Constitution  or  under  the  statute  of  eminent 
domain  mjoin  the  anthortzed  construction  of  a 
Tiadnct  or  Its  approach  on  the  street  merely 
because  the  damages  to  his  premises  sre  not 
compensated  In  advance,  provided  the  struc- 
ture is  erected  under  legislative  and  munidpal 
authority. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain.  Owt  Dig.  H  '^fS,  765-768;  Dec.  Dig. 
I  274.*] 

Error  to  District  Court,  City  and  County 
of  I>enver;  George  W.  Alloi,  Judge. 


Action  by  the  Albl  M^«antUe  Company 
against  the  City  and  Connty  of  Denver  and 
others.  There  was  a  jud^ent  of  dismis- 
sal rendered  on  sustaining  a  donurrer  to  the 
c(nttplalnt,  and  plaintiff  brings  error.  Af- 
flnned. 

The  city  and  connty  of  Denver  entered  In- 
to a  contract  with  Its  codefendants  In  er- 
ror to  C(mstruct  what  Is  commonly  known 
as  the  Twentieth  Street  \laduGt,  with  an 
approach  on  Delgany  street,  which  runs  at 
right  angles  to  Twentieth  street  Plaintiff  In 
error  owns  a  lot  abutting  on  Ddgany  street 
In  front  of  which  the  approach  on  the  lat- 
ter street  la  constructed.  On  this  lot  a  two- 
story  building  was  located,  In  which  plain- 
tiff in  error  conducted  a  wholesale  and  re- 
tall  mercantile  business.  Prior  to  the  con- 
struction of  the  approach  the  plaintiff  In 
error  brought  suit  the  purpose  of  which  was 
to  enjoin  the  defendants  from  constructing 
It  To  the  complaint  the  de^dants  demni> 
red,  on  the  ground  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  oz 
to  entitle  the  plaintiff  to  equitable  relief, 
or  to  any  such  relief  as  was  sought  and  my- 
ed  for.  This  demurrer  was  sustained  and, 
plaintiff  having  elected  to  abide  by  its  com- 
plaint its  actlcm  was  dismissed.  To  re- 
view the  ruling  on  the  demurrer  and  the 
Judgment  rendered,  plaintiff  lias  brought  the 
case  here  on  error. 

The  complaint,  so  far  as  material  to  con- 
sider. In  addition  to  the  facts  above  nar- 
rated, alleges  that  the  cliarter  of  the  city 
and  county  of  D^ver  provides  that  a  via- 
duct shall  not  be  constructed  unless  the 
council  shall  have  first  provided  for  the  va- 
cation of  such  portion  of  the  street  upon 
the  completion  of  the  viaduct  over  a"tid  along 
which  the  viaduct  is  proposed  to  be'  con- 
structed. The  charter  provisions  upon  which 
this  allegation  is  based  is  section  297  of  the 
charter,  which  is  set  out  hiec  verba  In  the 
complaint,  and  provides  that  the  article  of 
which  It  is  a  part  shall  not  aCTect  the  power 
of  the  council  to  require  railroad  companies 
to  construct  viaducts  and  approaches  over 
their  tracks  at  their  expense,  and  may  direct 
such  construction  hy  ordinance.  It  also 
contains  the  following:  "Provided,  that  no 
viaduct,  bridge  or  tunnel  shall  be  construct- 
ed under  this  section  unless  the  council  shall 
have  provided  for  the  vacation  of  the  street 
upon  the  completion  of  such  viaduct,  bridge, 
or  tunnel,  throughout  that  portion  thereof 
over,  along  or  under  which  said  public  Im- 
provement is  proposed  to  be  constructed,  the 
fee  of  the  street  to  remain,  nevertheless.  In 
the  city  and  county."  The  complaint  then 
alleges  that  the  city  and  county  of  Denver  en- 
tered Into  the  contract  mentioned  without 
having  first  provided  for  the  vacation  of  Del- 
gany street;  that  since  entering  Into  this 
contract  with  its  codefendants  It  has  vacated 
that  portion  ct  Delgany  street  In  front  of 
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plaintiff's  premises  by  placing  a  fence  across 
the  street  at  Twentietb,  and  also  at  Twenty- 
First  street,  whereby  tiie  public  and  plain- 
tiff are  prevented  from  the  use  of  that  por- 
tion of  Delgaoy  street  between  sach  fences. 
Facts  are  then  alleged  from  which  It  ap- 
pears that  the  portion  of  Delgaoy  street  In- 
volved had  been  dedicated  for  use  as  a  pub- 
lic street  about  1873.  It  is  then  chained 
that  by  reason  of  the  acts  of  the  city  and 
county  of  Denver,  In  fencing  the  portion  of 
Delgany  street  mentioned,  it  has  vacated 
that  portion  thereof,  and  that  the  title  to 
that  portion  of  the  street  to  its  center  in 
front  of  plaintiff's  premises  has  reverted  to 
it,  and  that  it  now  owns  the  fee  thereof.  It 
is  alleged  that  defendants  are  engaged  in 
constructing  the  approach  on  Delgany  street; 
that  thereby  they  have  unlawfully  entered 
upon  the  property  of  plaintiff;  that  if  the 
construction  of  the  approach  Is  permitted, 
It  will  be  impossible  for  any  one  to  reach  and 
enter  plalntifTs  place  of  business;  that  the 
light  for  its  building  will  thus  be  obstmcted; 
and  (quoting  from  the  complaint)  "that  the 
acts  and  contemplated  acts  on  the  part  of 
the  defendants  and  each  of  them  constitutes 
a  taking  and  damaging  of  private  property 
for  public  and  private  use  without  Just  com- 
pensation, and  without  any  attempt  upon  the 
part  of  the  defendants,  or  any  of  them,  to 
make  any  compensation  whatever  therefor; 
that  no  condemnation  proceeding  has  been 
instituted,  nor  any  steps  taken  for  the  pur- 
pose of  ascertaining  and  paying  to  plaintiff 
the  damages  which  it  will  sustain;  that  un- 
less defendants  are  restrained  from  this  un- 
lawful taking  and  damaging  of  plaintiff's 
property  and  business.  In  violation  of  its 
rights  under  the  Constitution  of  this  state, 
this  plaintiff  will  suffer  great  and  Irrepara- 
ble loss,  damage,  and  injury;  and  that  It 
has  no  adeguate  and  complete  remedy  at 
law." 

The  complaint  concludes  with  a  prayer 
tliat  a  tonporary  writ  of  Injunction  Isaoe, 
restraining  defendants  from  taking  posses- 
sion of  plaintiff's  property,  or  In  any  wise 
interfering  ^tb  the  possession  thereof;  "and 
from  building  or  constructing  or  attempting 
to  construct  and  build  said  viaduct  and  ap- 
proach over  and  upon  plaintifTs  property, 
and  that  upon  final  hearing  such  injunction 
be  made  permanent;  and  for  such  other  and 
further  orders  and  relief  bb  plaintiff  may 
show  Iteelf  entitled  to,  and  for  costs  of  suit" 

Stark  ft  Martin,  of  Denver,  for  plaintiff 
in  error.  Hughes  ft  Dorsey  and  E.  I.  Thay- 
er, all  of  Denver,  for  defendants  in  error 
Union  Pac.  R.  Co.  and  Denver,  N.  W.  ft  Pac 
Ry.  Co.  E.  E.  Whitted  and  Robert  H.  Wld- 
dicombe,  both  of  Dravw,  for  defendants  in 
error  Chicago,  B.  A  Q.  B.  Go.  and  Colorado 
A  8.  By.  do. 

6ABBEBT,  J.  (after  stating  the  facts  as 
above).    [1]  The  complaint  appears  ]to  be 


framed  entirely  upon  the  theory  ttiat  tlie 
portion  of  the  street  in  front  of  i^intifl's 
premises  was  vacated  or  abandoned;  that 
for  this  reaBOQ  the  fee  of  the  ground  in  front 
of  Its  premises  to  the  center  of  the  street 
reverted  to  It,  and  the  approach  is  therefore 
being  constructed  upon  its  land  without  pro- 
vision haying  been  made  for  compensating  it 
for  the  value  of  the  land  taken,  and  result- 
ing damages.  This  theory  is  not  tenable.  If 
the  street  was  vacated  as  claimed,  the  pur- 
pose of  so  doing  was  to  comply  with  the 
charter  provision  requiring  the  city  authori- 
ties to  provide  for  the  vacation  of  the  por- 
tion of  the  street  over  and  along  which  the 
approach  would  be  constructed.  This,  how- 
ever, did  not  vest  plaintiff  with  the  fee  ot 
the  street,  as  claimed,  for  the  reason  that, 
according  to  the  express  provision  of  the 
charter,  the  fee  of  the  street,  nevertheless, 
remained  in  the  city;  so  tliat  it  is  evident 
property  belonging  to  the  plaintiff  would  not 
be  taken  by  the  construction  of  the  approach. 

[2]  The  erection  of  this  structure  may 
Iiave  so  impaired  its  ingress  and  ^cress  as 
to  entiUe  it  to  compensation  for  the  Injuries 
thus  occasioned,  bnt  this  right  does  not  en- 
title it  to  an  injunction  under  the  averments 
of  its  complaint  restraining  the  constmctlon 
of  the  approach  until  such  compensation  has 
been  paid.  This  proposition  is  so  well  set- 
tled In  this  Jurisdiction  that  further  discus- 
sion of  It  is  unnecessary.  In  brief,  where 
the  fee  of  an  abntUng  lot  owner  is  not 
sought  to  be  tak^,  he  cannot,  under  the 
Constitution  or  under  the  etatnte  ot  anlnoit 
domain,  oijoln  the  construction  of  a  via- 
duct or  its  BKHroftch  on  a  street  in  front  of 
his  lot  merely  because  the  damages  to  his 
premises  thus  occasltHied  are  not  compensat- 
ed in  advance,  provided  the  stmcture  is  be- 
ing erected  under  proper  l^lslative  and  mu- 
nicipal author!^.  Denver  &  S.  F.  R.  Ga  t. 
Domke,  11  Oolo.  247,  17  Pac.  777;  Denver,  V. 
ft  P.  By.  Go.  T.  Bardaaloux,  16  Colo.  290,  25 
Fae.  165,  10  L.  R  A.  89;  HaAeU  r.  Denver 
Tramway  Co.,  23  Colo.  60,  46  Pac.  121. 

As  was  said  In  the  case  last  cited,  the 
plaintiff  has  mistaken  Its  remedy.  The  above 
cases,  it  Is  true,  relate  to  the  constmcUoD 
of  railroad  and  street  car  trac^;  hnt  tiw 
IHinclpal  upon  which  th^  were  decided  Is 
IdMtlcal  with  the  one  applicable  to  the  case 
at  bar.  The  dty  has  the  unquestioned  right 
to  construct  viaducts,  or  provide  tor  their 
construction  and  approaches  hereto.  This  is 
a  lawful  exercise  of  its  authority  which  will 
not  be  Interfered  vrlth  by  injunction,  al- 
though properly  owners  abutting  a  street 
upon  which  a  viaduct  or  approach  Is  con- 
structed  may  have  a  right  of  actlim  for  dam- 
ages. 

The  Jn^^ent  of  the  district  court  Is  af- 
firmed. 

Judgment  affirmed.  .  . 

MUSSEB,  a  J.,  and  HILL,  J.,  concur 
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Ib  n  SMITH  ct  ■! 
(Sapreme  Coart  of  Colorado.   AftfU  T,  1913.) 

L  JtfDQBe  (1  61*)  —  Bias  —  Afpuoation  ro» 

Chahob— SSSEmiAU. 

la  presentins  mn  appUcatioD  for  calling  In 
another  ^dge  on  tb«  ground  of  bias.  It  la 
neceasary  to  set  out  the  facta  in  detail  npon 
which  the  alleged  prejudice  is  predicated. 

[EjA.  Note.— For  other  cases,  see  Judges, 
Cent.  Dir.  If  224-231;  Dec  Dig.  {  fil.*] 

2.  COIfTnCPT     (I    61*)  —  AFFXJOATIOB  FOK 
CBANQB  or  JUDOK— BVIDBNCa. 

The  affidavits  supporting  an  application 
for  a  change  of  judge  were  not  of  a  diaracter 
which'  could  be  regarded  as  contemptuons.  An 
affidavit  in  contempt  proceedings  charged  that 
the  statements  la  the  affidavit  for  change  of 
judge  were  false  and  an  attack  on  the  charac- 
ter of  the  jodge,  and  the  answer  in  the  con- 
tempt proceeding  merely  stated  more  in  detail 
the  facts  relied  on  for  a  change  and  denied 
that  the  charges  were  false  or  maliciouslr 
made,  field,  that  the  judge  could  not  pro- 
nounce judgment  without  proof  that,  the  cbarg' 
es  were  made  with  a  reckless  disregard  of  the 
tmtfa,  or  with  the  intention  to  reflect  upon  the 
honor,  integrity,  and  character  of  the  judge. 

[Sd.  Note. — For  other  cases,  see  Contempt, 
Cent  1%.  U  ISa-lM,  ISB;  Dec.  Dig.  f  61.*] 

Error  to  District  Gonrt,  Adams  Conaty; 
(Aarles  HcCaU,  Jo^Sw 

Id  the  matter  of  contempt  proceedings 
acalnst  George  Allan  Smith  and  others. 
From  a  Jndgment  flndliiK  them  gallty  of 
contempt,  they  bring  error.  Reversed. 

The  purpose  of  this  proceeding  is  to  re- 
view a  judgment  of  the  district  coart  ad- 
judging Smith,  Nordlob,  and  Morris  gnllty 
of  contempt  The  history  of  the  proceedings 
which  culminated  In  this  judgment  is,  eub- 
atantlally,  as  follows: 

An  action  was  pending  In  the  district 
court  of  Adams  county  against  a  former 
judge  of  that  county  to  recover  a  considera- 
ble sum  which.  It  was  alleged,  he  liad  col- 
lected and  retained  In  excess  of  the  fees  al- 
lowed law.  Smith,  as  attorney  for  the 
board  of  connty  commissioners  of  Adams 
county,  who  had  institnted  this  action,  ap- 
peared before  the  Judge  of  the  district  in 
which  that  county  Is  located,  and  stated  that 
the  conunissioners  thought  he  was  biased; 
that  they  did  not  want  to  flle  a  formal 
application;  that  the  friendly  relations  be- 
tween the  bepch  and  bar  required  that  a 
matter  of  this  kind  should  Urst  be  suggest- 
ed to  the  court,  and  the  court.  If  possible, 
Induced  to  act  without  a  formal  showing; 
that  he  (Smith),  as  attorney  for  the  board, 
hoped  he  would  be  relieved  of  the  necessity 
of  making  a  formal  showing,  and  that  the 
request  for  another  Judge  to  try  the  case ! 
to  whicdi  reference  has  been  made  would  be 
granted  on  the  oral  statemeut,  that  the 
board  felt  the  judge  was  biased;  that  he 
understood  that  if  the  court  required  a  mo- 
tion to  be  filed,  it  would  be  necessary  to  set 
forth  in  detail  the  matters  which  gave  rise 
in  the  minds  of  the  commissioners  to  a  be- 

•FarethsreasH 


Uef  of  bias,  which  they  did  not  want  to  -do, 
unless  required  to  make  a  formal  showing. 
The  judge  declined  to  mtertaln  the  matter 
<m  suQ^tlon,  and  stated  that  a  ftirmal 
showing  would  have  to  be  mada  Thereupon 
Smith,  as  counsel  for  the  board  of  county 
commissioners,  presented  to  ttie  Judge  a  mo- 
tion for  a  change  of  vuiue  in  the  case,  which 
was  verified  by  Nordlob  and  Morris,  mem- 
bers of  the  board  of  county  commissioners 
of  Adams  county.  Smith  had  not  disclosed 
the  contents  of  this  motion,  nor  the  affi- 
davit supporting  it,  to  the  attorneys  for  the 
defendant,  and  stated  that  if  the  Judge 
would  read  the  same,  he  believed  it  would 
recall  to  his  oilnd  a  number  of  matters  that, 
possibly,  be  had  forgotten,  and  the  court 
would  grant  the  application  for  another 
judge,  without  oonnsel  formally  filing  It 
The  Judge  declined  to  read  the  application, 
and-  ordered  that  a  copy  be  served  on  the 
attorneys  for  defendant  in  the  action  men- 
tioned, and  stated  that  he  would  hear  the 
an>llcatlon  on  a  date  then  fixed.  On  this 
date  the  judge  asked  respondent  Smith  if  be 
had  any  matters  to  present,  when  Smith 
stated  he  desired  to  urge  the  application  for 
the  calling  in  of  another  Judge  to  try  the 
case;  that  he  supposed  his  honor  had  read 
the  motion,  to  which  the  judge  stated,  In 
substance,  that  he  had  not  And  that  if 
Smith  had  anything  to  present  he  would 
Iiave  to  present  It  in  a  formal  way.  The  re- 
spondent then  asked  the  Judge  to  give  him 
the  motion,  which  had  been  In  his  possession 
since  it  was  first  presented,  and  thraeupou 
read  the  application  to  the  court,  In  a  re- 
spectful manner.  When  he  had  finished 
reading  the  motion,  the  court  promptly  de- 
nied the  application,  and  thereupon  apiwint- 
ed  Mr.  HllUard,  an  attorney,  to  prei>are  and 
file  an  affidavit,  setting  out  all  the  facts  in 
relation  to  the  application  tor  another  Judg^ 
so  that  the  court  might  upon  examination, 
determine  If  the  application  were  contemp* 
tuous.  Mr.  Hllliard  did  so,  and  later  filed 
an  Information  and  affidavit  against  the  re- 
spondents for  contempt  This  Information 
and  affidavit  contained  a  c^y  htec  verba  of 
the  motion  and  affidavit,  setting  out  la  de- 
tail the  matters  upon  which  the  board  re- 
lied in  support  of  its  application  for  some 
Judge  other  than  the  judge  of  the  district 
to  try  the  case  against  the  countr  judge. 
We  do  not  deem  it  necessary  to  set  out  this 
motion  and  affidavit  In  detail ;  it  being  suf- 
ficient to  say  that  in  our  opli^on,  it  did  not 
contain  any  matters,  statements,  or  charges 
which  were  contemptuous  per  se.  The  in- 
formation filed  by  Mr.  Billiard  stated  tiiat 
4be  rft&davit  of  the  respondents  to  which 
we  have  referred  was  designed.  Intended, 
and  calculated  to  incite  public  contempt  for 
the  court  and  the  judge  thneot  tind  for 
the  purpose  of  leading  the  people  to  dis- 
trust the  fiUmess  and  impartiality  of.  the 
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decisions  of  tbe  court,  and  tbat,  save  and 
except  certain  matters.  It  was  false,  nn- 
warranted,  unfounded,  and  wickedly  and  ma- 
Udonsly  intended  to,  and  did,  constitute  an 
attack  upon  the  honor,  Integrity,  and  purity 
of  the  court  and  Judge  thereof.  Upon  the 
filing  of  this  information  a  citation  was  is- 
sued, requiring  respondents  to  show  cause 
wtiy  they  should  not  be  adjudged  guilty  of 
contempt 

At  the  time  fixed  In  the  citation  tbe  re- 
spondents appeared  and  filed  two  motions, 
one  to  qoaah  the  information  and  affldavit, 
and  the  other  to  quash  tbe  citation,  both  of 
which  were  OTerruled.  Kespondents  then 
answered,  wherein  they  set  out,  more  in  de- 
tail, the  matters  relied  u[K»n  and  stated  in 
th^r  affidavit  In  support  of  the  application 
for  another  Judge  to  try  the  case  in  which 
it  was  filed.  This  answer  Is  quite  long,  and 
cfmtalns  nothing  wbldit  In  oar  oi^ou, 
would  constitute  contempt  per  ae^  In  tMs 
answer  the  following  appears:  "Tour  re- 
spondents respectfully  show  to  the  court  fur- 
ther, In  answer  to  the  statement  contained 
in  the  alleged  affidavit  and  Information  filed 
by  Benjamin  0.  HiUlard,  that  said  motion 
was,  not  filed  for  any  onwortby  purpose 
whatever,  nor  for  the  purpose  of  intlmidat- 
Ing  or  coerdng  Qie  court  or  the  Judge  there- 
of In  tbe  declBl<m  of  the  suit  wbraeln  said 
motion  waB  filed,  oar  was  the  aame  vl^ed- 
]y  or  malieionsly  filed,  nor  was  it  made, 
awom  to,  or  filed  fbr  tbe  purpose  of  re- 
flecting upon  said  court  or  Judge,  or  to  bring 
It  or  blm  into  contempt  or  disrepute,  nor 
for  any  purpose  other  than  your  respondents 
an^  properly  and  in  accordance  with  tbe 
law  and  practice  of  the  court,  ivesenthig 
honestly  and  In  good  faith  facta  necessary 
to  be  detailed  in  order  to  support  tbelr 
showing  tbat,  in  their  opinion,  tbe  Judge 
of  this  court  was  biased  In  said  6iuse.** 
They  farther  stated  that  they  bbliered  tbe 
facts  stated  in  their  motion  to  be  true,  and 
beUeved  the  c<mc1usion  they  drew  therefrom, 
tbat  the  court  was  biased,  was  trn^  and 
Justtfled  by  tlie  facts  Within  tbelr  knowl- 
edg&  It  further  contained  a  redtation  of 
the  steps  taken  by  Mr.  Smith  in  applying  to 
the  Judge  for  another  Jndge  to  try  the  case, 
as  above  set  out  This  answer  was  duly 
volfled.  Th^enpon  Mr.  Billiard,  on  the  in- 
formation filed  by  him,  and  the  answer  of 
respondents,  moved  that  they  be  adjudged 
gntlty  of  contempt  and  punished  according- 
ly. This  motton  was  sustained,  and  Judg- 
ment rendered  finding  respondents  guilty  of 
contempt  thd  as  a  pu^ddunent,  assessed  a 
fine  against  each  of  them,  and  also^  ithat 
they  be  confined  in  the  county  Jail  at  hard' 
labor  for  periods  ranging  from  6  to  IB  days. 

N.  Walter  Dixon,  of  Denver,  for  plaintiffs 
In  error. 

OABBBRT,  J.  (after  stating  tbe  facts  as 
AbOTC;).    [U  It  will  be  observed  tbat  tbe 


Judgment  of  which  plalntUEs  in  error  com- 
plain Is  based  mtlrely  upon  the  pleadings. 
To  iwoperly  present  tbe  ajvlicatton  for  an- 
other Judge  to  try  the  case  in  which  the 
application  was  filed,  it  was  necessary,  in 
order  to  comply  with  tbe  dedi^ons  of  this 
court,  for  counsel  representing  the  mentbers 
of  the  board  of  county  commissloDers  to  set 
out  tbe  fftcts  in  detail  upon  which  the  al- 
leged prejudice  and  bias  of  tbe  Judge  of  the 
district  was  predicated.  Thomas  v.  People^ 
14  Colo.  254,  23  Pac.  326,  9  L.  B.  A.  568. 

[2]  Doing  so  did  not  constitute  a  contemitt 
per  se  when  it  appears,  as  we  have  stated, 
tbat  the  stat^ents  made  In  the  atlldftTlt 
supporting  the  awUcatioD  were  not  of  a 
character  which  could  be  regarded  as  con- 
temptuous (Mnllln  V.  People,  15  Colo.  437. 
24  Fac  880,  9  Lb  B.  A.  566,  22  Am.  St.  BeP- 
414),  SO  that  these  statonents  would  not  eon- 
Btitato  a  contonpt  unless  it  was  established 
by  evidence  that  they  vere  made  with  a 
reckless  disregard  of  tbe  tmtb,  or  with  tbe 
mtentlon  to  reflect  upon  the  honor,  integrity, 
and  character  of  the  Judg&  It  waa  therefore 
nepeseary  to  Inquire  and  ascertain  tbe  mean- 
ing and  intention  of  the  nnpondents  In 
making  the  stat^Dooits  in  the  appUcatlm 
upon  which  tiie  proceedings  were  baaed. 
Thomas  v.  People,  supra;  Mnllln  v.  People, 
supra. 

As  preliminary  to  this  procedure,  the  af- 
fidavit of  Mr,  Hllllard  appended  to  the  in- 
formation charged  that  these  statements  In 
particulars  were  false,  unwarranted,  and 
wickedly  and  maliciously  Intended  to  con- 
stitute an  attack  upon  the  honor  and  in- 
tegrity of  tbe  court  Had  evidence  been  pre- 
sented ^ablishing  these  allegations,  the  re- 
spondents might  properly  have  been  adjudged 
guilty.  This  procedure  was  not  followed, 
as  tbe  Judgment  was  based  entirely  upmi 
the  pleadings,  consisting  of  the  Informatloa. 
'  containing  a.  copy  of  the  statemente  made  in 
the  apidication,  and  tbe  answer ;  the  latter 
merely  stetlng  more  in  detail  the  facts  related 
In  the  application  filed  by  the  respondents. 
This  answer,  in  effect  denied  that  these 
statements  were  false,  or  wldcedly  or  ma- 
liciously made,  or  intended  aa  an  attadc  up- 
on the  honor  and  integrity  of  the  court  It 
appears,  then,  that  there  was  no  proof  of  tbe 
charge  upon  which  the  proceedings  wen 
based.  Without  such  proof,  the  pleadings 
not  containing  any  atatements  vblch  wore  con- 
temptuous per  se,  tbe  court,  In  iHmioimeing 
Judgment,  acted  wttbont  and  beymd  Its  Ju- 
risdiction. 

The  Judgment  ot  tbe  dlBtrlct  court  is  re- 
versed and  tbe  cause  remanded,  with  direc- 
tions to  overrule  tbe  motion  for  a  judgment 
on  tbe  pleadings,  and  Cor  fiurther  proceedings 
according  to  law. 

Remsed  and  remanded. 

MIT88BB,  a  J.,  and  BILI4  3^  concur. 
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PARK  St  tt  V.  UcKBB  et  aL  t 
(Court  of  Appeal*  of  Colorado.   Feb.  10, 
191S.) 

1.  RvnniuTioii  ov  iNBTKmaitTs  (i  45*)  — 

pBtKnXDINGS— SumClRKCT  OF  BviDENOE. 
Evideoce,  in  an  action  (or  tbe  reformatioD 
of  an  agreement  tratuferrinc  water  shares,  held 
to  BMtain  a  decree  reformioff  the  agreemeiit  so 
aa  to  read  "five  water  ricfati,"  inatead  of  five 
"shares  of  water." 

l&d.  Note.— For  other  case*,  aee  Refpraiatlon 
Of  Instramenta,  C«iL  Dlf.  f|  1S7-10S;  Daa 
Dig.  I  46*} 

L  FsAVD  (I  58*)  —  AonOM  roB  DAiCAGKa  — 

SvmciKHCT  09  Btidknoe. 

Evidence  opon  a  croas-complalot  seekinf 
damages  (or  misrepresentatioos  aa  to  the  value 
of  a  stock  of  goods  AeM  sufficient  to  sustain  a 
jodgment  agsinst  the  croeB-complainaQt. 

[Ed.  Note.— For  other  cases,  see  Frand» 
One  Dig.  li  SC-CO:  Dec  Dig.  |  &&*] 

3.  joDOMSNi  <|  2ee*)— Okhbbal  FiiioiHas— 

SiTTFICIKNCT  TO  SOFFORT  JUDOHBMT. 

General  findinga  in  a  anit  to  reform  an 
agreement  for  the  transfer  of  water  rights, 
mth  a  cross-action  for  damages  for  plaiatiff*k 
miarepresentatlona  as  to  the  value  of  a  stock 
of  goodia  taken  in  excbangQ.  were  sufficient  to 
^OTort  a  decree  for  plaintiff,  althoogh  they  were 
allent  aa  to  any  affinnatfre  fincSng  on  the 
croM-complalnt. 

[Ed.  Note.— For  other  cases,  a«e  Jndgmettl) 
Cent.  Dig.  H  44&-i54:  Do&  &§.  I  2Se.*I 

4.  PuADina    (i   280*)  —  SxrmxMMMtAMX 

PiX&DIKO— DBUT. 

In  a  suit  for  reformation  of  an  agreement 
truuferring  water  rights,  with  cross-action  for 
damagea  for  misrepresentation  as  to  the  value 
of  a  stock  of  goods,  the  overrnliog  of  defend- 
ant's anpplemeotal  plea,  filed  more  than  a  fear 
after  the  oririnal  answer  and  aetdng  Bp  mat- 
tera  in  bar  which  mast  have  been  known  then, 
waa  not  error. 

[Ejd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  ||  842-846;  Dec.  Dig.  |  280.*] 

Appeal  from  District  Court,  Larimer  Ooon- 
tj;  James  S-  Qarriguea.  Judge. 

Action  by  Uary  J.  McKee  and  others 
aBatawt  Oflo^  R.  Park  and  others,  with 
Grom^nplalnt  by  defendant  Park.  Jads- 
ment  for  philntlfEi,  and  defendants  appeaL 
Afflrmed. 

Lee  A  Aylesworth,  of  Ft  Collins,  for  ap- 
pellants. John  Simpson,  of  Ixtveland,  for 
appelteei. 

CTTNNINGHAM.  P.  J.  The  appeUees  bere, 
as  plaintiffs  below,  brought  their  action  to 
hare  a  certain  contract  or  agreement,  hers- 
Inaf ter  referred  to,  reformed,  and  as  reform* 
ed  ai>eclflcall7  performed,  and  toi  damages. 

The  auctions  of  th«  complaint  were,  in 
mbatance,  that  Park  and  Bell,  on  December 
31,  1004,  entered  Into  a  contract  or  agree- 
ment wherein  and  whereby  it  was  provided 
tliat  Park  should  transfer  to  Bell  a  tract  of 
land  situate  In  Morgan  county,  t(%ether  wl!ti 
certain  water  rights,  in  exchange  for  a  stock 
of  merchandise  which  Bell  was  to  transfer 
by.  -bin  of  sale  to  Park.  Pursuant  to  this 
agreement  Park  deeded  the  land  to  Bell,  Bell 
transftered  the  stock  of  merchandise  to  Park. 


and  tiw  latter  took  possession  of  the  same. 
Ldter  Bell  transferred  the  real  estate  and 
the  wa^  rights,  whatever  they  may  be,  to 
James  If.  UcEee  and  Ed.  F.  Bosew  McKee 
having  died,  his  widow,  Mary  J.*  was  ap- 
pointed administratrix  of  his  estate  The 
other  McKees  are  heirs  of  James.  ShorUy 
before  this  suit  was  Instituted,  Bell  also 
transferred  or  assigned  the  original  agree- 
ment between  blmsdf  and  Park;  which  pro- 
Tided  fbr  the  exchange  of  tiie  ^nd  and  water 
rl^ts  for  the  stoA  of  merdiandise,  to  the 
administratrix  and  Roe&  This  agreement 
contains  the  following  clause  pertaining  to 
the  water  rights  that  were  to  he  transferred 
by  Park  to  Bell,  *^Whereas  the  first  party 
[Park]  has  this  chty  agreed  and  does  hereby 
trade  and  s^  to  the  second  party  [Bell] 
*  *  *  jSve  sAarei  of  water  in  the  Weldon 
VaD^  Ditch  Company  for  the  Irrigation  ot 
the  eame^"  meaning  for  the  irrigation  of  the 
land  whi^  Park  was  trading  to  Bell.  It  was 
der^oped  on  the  trial,  and  was  not  dispnted. 
that  by  some  method  of  computation  not 
neceasary  here  to  explain  eight  ahareg  of 
water  la  the  WeHon  IXtch  Company  consti- 
tuted ona  water  Hght  In  that  company.  fTb* 
ItaUcs,  wherever  used  throughout  the  opin- 
ion, are  ours;)  This  distinction  betweea 
water  shares  and  water  rights  was  well  un- 
derstood by  those  faiterested  in  the  ditch.  It 
waa  alleged  by  the  i^lnUffs  that  the  briglnal 
understanding  between  Park  and  Bell,  at 
the  time  of  the  preparation  of  ttie  written 
agreement  firom  whlth  we  have  quoted,  was 
that  Park  was  to  transfer  to  Bell  aa  a  part 
of  the  agreem<sit  five  watw  rtghts,  and  that 
the  word  "sAsrsc,**  aa  the  same  appeared 
In  the  agreement,  was  need  inadvertently, 
and  did  not  express  the  lntuiti<m  of  the  par- 
ties. Park  transferred  four'  lirater  righU,  or 
thirty-two  shares  of  water  In  the  ditch  com- 
pany, which  is  the  eqntvalent  of  four  water 
rii^ta,  but  reftiaed  to  transfer  the  additional 
eight  shares  or  the  additional  one  water 
right,  which  the  plalntUh  insisted  It  was  his 
duty,  under  the  agreement  as  1^  was  intended 
by  both  parties  to  have  been  drawn,  to  do. 
The  Dltxh  Company  being  but  a  nominal  de- 
fendant its  answer  and  part  in  the  trial 
need  not  be  considered.  After  various  plead- 
ings Park  filed  an  answer  containing  a  cross- 
complaint,  denying  that  It  was  Intended  or 
that  the  agreement  should  have  read  "fire 
water  rights,"  instead  of  "five  water  shares," 
but  alleged,  cm  the  contrary,  that  the  agree- 
ment oipressed  the  tme  intention  and  pur- 
pose of  the  parties  at  the  time  It  was  made. 
In  his  cross-complaint  Park  charged  that 
Bell  represented  and  gnaraateed  the  stock  of 
goods  to  be  worth  at  least  $6,000,  whereas 
It  was  worth  not  to  exceed  $4,550.  He  there- 
fore prayed,  In  bis  cross-complaint,  for  dam- 
ages against  the  plaintiffs  In  the  sum  of  $1,- 
450.  He  also  asked  to  have  the  one  water 
right  quieted  in  him ;  that  is,  the  one  watei 
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rlglit  or  elsfat  abarea  wUeb  tty  their  com- 
plaint the  plalntlfEa  vere  seekfi^  to  recover. 
The  decree  of  the  court  wu  In  favor  ol. 
(OalntUb.  and  was  based  upon  general  flndr 
InCB.  The  agreemoit  between  Park  and  Bell 
was  reformed  k>  as  to  read  "five  water 
rights,"  Instead  of  "five  tiiaree  of  water," 
and  the  decree  further  required  "that  de> 
fendant  Oeo^  R.  Park  do  deliver  to  the 
clerk  of  this  court  the  certlflcate  ct  stock, 
standing  for  and  represaitlng  said  one  water 
right,  duly  assigned  to  the  plalntUIa  herein, 
and  that  the  clerk  of  this  court  thereupon 
deliver  the  same  to  the  said  phUntiffs." 

[1]  1.  The  evidence  offered  by  ttae  defend- 
ant Park  Is  amply  sufficient,  In  Itself  to  ens- 
tain  the  decree  of  the  trial  court  rerormlng 
the  contract  After  McKee  became  Interested 
In  the  land,  he  appears  to  have  written  Park 
concerning  the  one  water  right  whldi  tbe  lat- 
ter had  not  yet  tran&ferred,  and  which  Is 
tbe  bone  of  contention  In  this  case.  Reply- 
ing to  McKee,  under  date  February  12,  1906, 
Park  wrote  as  follows:  "I  do  not  think  I  wlU 
transfer  all  of  the  rights  nntU  George  0. 
Bell  settles  with  me  for  what  he  owes.  I 
hold  his  note,  and  also  a  small  account 
HmonnUng  to  somewhere  about  ^70,  and  I  do 
not  know  of  any  other  way  to  collect  same 
but  holding  some  of  the  water  rights. 
•  •  •  Of  course  I  don't  know  anything 
about  who-  bought  tbe  land,  but  will  imme- 
diately turn  what  water  belongs  to  the  place 
over  upon  tbe  payment  of  what  tbe  party 
owes  to  me  whom  I  sold  the  place  to" — 
meaning,  of  course,  Bell,  as  It  was  Bell  to 
whom  he  sold  the  place.  Park  further  testi- 
fied, while  being  examined  by  the  plaintiffs 
under  the  statute,  as  follows:  "Q.  When  this 
contract  was  sent  you,  and  you  found  the 
words  in  there  'five  shares,'  did  you  Intend 
to  deliver  to  Mr.  Bell  simply  five  shares  or 
five  rights?  A.  I  Intended  nothing  that  I 
can  remember;  I  proposed  to  sign  up  the 
contract  my  son  Robert  made,  whatever  It 
was.  You  have  the  documents  before  you, 
the  deed  and  the  contract  Make  all  you  can 
of  them."  Robert  Park,  the  son  of  tbe  de- 
fendant, represented  his  father  in  the  trade, 
and  the  defendant  George  Park  testified: 
"I  told  him  [meaning  Bell]  that  whatever 
my  son  Robert  did  there  I  would  stand  be- 
hind him."  The  son  testified:  "As  far  as 
I  am  concerned,  five  shares  In  tbe  contract 
means  five  water  rlghta  I  reached  tbe 
conclusion  to  turn  over  the  five  water  rights 
after  we  had  come  to  HUl's  office.  Mr.  Hill 
got  his  Information  from  me  In  drawing  the 
contract  [meaning  the  original  agreement 
here  In  dispute],  and  It  was 'an  error  on  the 
part  of  the  stenographer  In  getting  'water 
rights'  and  'water  shares'  twisted.  There 
Is  no  doubt  but  what  Mr.  Hill  gave  It  to  the 
stenographer  right,  but  there  was  some  mis- 
take In  taking  It  down."  (Judge  HUI  was 
the  attorney  who  drew  the  original  agree- 


ment between  the  parties.)  Appellee  Bell 
also  testifled  unequivocally  that  water  rights, 
iDttead  of  water  shares  were  ifriiat  waa  In 
the  contemplation  of  both  parties,  and  ought 
to  have  been  Included  In  the  wreemenL 

[S]  2.  The  best  tbat  can  be  eald  tat  the 
defmdant  PKtVa  contention,  made  In  bU 
croBB-complalnt,  that  Bell  had  misrepresented 
the  value  of  the  goods  is  that  the  evidence 
<m  that  point  was  conflicting.  Moreover,  tt 
Is  not  conslBtent  with  the  statements  con- 
tained In  his  letter  to  McKe^  written  some 
14  months  after  he  had  taken  possession  of 
the  stock  of  goods,  from  which  we  have  al- 
ready quoted.  It  will  be  observed  by  read- 
ing this  quotation  that  hla  only  claim  against 
Bell  at  that  time  was  based  upon  a  note  and 
a  small  account,  and  that  he  was  holding  the 
water  shares  ox  water  right  to  secure  the 
payment  of  these  two  Items.  According  to 
his  testimony,  if  ttieee  was  any  discrepancy 
in  the  value  of  the  goods  as  represented  by 
Bell,  and  as  found  by  InvMoe,  this  tACt  waa 
known  to  Park  hmg  before  the  time  when  lie 
wrote  ttae  letter  to  McKee. 

[I]  8.  Complaint  Is  made  In  the  brief  filed 
on  bebalf  of  appellant  Park  that  the  triaT 
courts  decree  is  silent  as  to  any  affirmative 
finding  on  the  defendant's  cross-complaint, 
and  for  this  reason,  it  Is  Insisted,  the  case 
must  be  reversed.  This  contention  has  been 
disposed  of  us  In  Pace  v.  Gllne,  22  Oolou 
App.  254,  125  Pac  128,  contrary  to  the  con- 
tention of  the  appellant 

[A]  4.  We  have  not  overlooked  the  farther 
objection  of  aM>ellant,  based  on  his  plea  in 
abatement,  or  in  bar,  which  was  injected 
Into  the  case  In  the  form  of  a  sapplemental 
answer,  filed  more  than  a  year  after  the  fil- 
ing of  the  original  answer.  The  matters  set 
np  In  the  supplemental  plea  In  bar  must  have 
been  quite  as  well  known  In  August,  1907, 
when  the  original  answer  was  filed,  as  In 
September,  1908,  when  the  supplemental  plea 
was  filed.  The  trial  Judge  aptly  remarked 
on  the  trial  that  the  'record  Is  so  muddled  np 
that  I  can't  tell  anytliing  about  It,*  meaning 
the  contention  that  there  had  been  a  previous 
adjudication  between  tbe  parties  involving 
the  same  matter,  which  purported  adjndica- 
tlon  formed  the  basis  for  the  plea  in  bar. 
We  cannot  say  tbat  the  trial  court  committed 
error  in  overruling  the  plea  in  bar. 

The  Judgment  ct  tbe  trial  court  Ja  af- 
firmed. 

(S4  Colo.  App.  m 
ABBSNATHT  et  al.  v.  "WltlGBT. 

(Court  of  Appeals  of  Colorado.   Jan.  21,  1918b 
On  MotKoi  to  Re-Eiit«r  an  Pending  on 
Error,  March  10,  1913.) 

Appeal  and  Ebbob  ({  14*)— Disuessal  or 
Ebbob— WaiT  OF  Ebbob— tiTATDTES. 

Where  an  appeal  was  dismiMed  by  th* 
Court  of  Appeals  after  tbe  taking  effect  Seas. 
JjawB  1911,  c.  0,  rsgnlating  appeals  and  re- 
pealing the  proriaioD  of  the  Code  of  Civil  Pro- 
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cedure,  wUcb  permitted  ft  cfttue  to  be  entered  m 
pendiDE  on  error,  when  an  appeal  has  been  dis- 
missed  for  lack  of  jurisdicaon,  anch  appeal, 
though  diuniwed  without  prejudice  to  a  wnt  of 
error,  could  not  be  entered  aa  pending  on  error 
in  the  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  48-57;  fiec  Dig.  fU*] 

Ai»peftl  trom  Dlatriet  Court,  Boulder  Coun- 
ty ;  Harry  P.  Gamble,  Judge. 

Action  between  Tom  Abernatby,  Jr.,  and 
another  and  Bobert  B.  Wright  From  ft 
indirmeat  in  fftvor  of  the  Ifttter,  Che  former 
appeal.  Dismissed.  AppllCfttlon  for  a  writ 
of  error  and  supersedeas  denied. 
■  For  former  decision  dmylng  motion  to 
dismiss,  see  127  Fac  460. 

MUIer,  Bornd  tt  Williams,  of  Lafayette. 
fOT  appellants.  Samud  B.  Thompw»,  of 
Denver,  tcx  appdlee. 

PEia  GUBIAH.  Appeal  dismissed,  without 
prejudice,  at  cost  of  appellants  to  1»e  taxed 
on  motion  of  appellee. 

Motion  to  Be-enter  as  Pendlnc  oa  Error,  and 

for  Sopersedeaa 

On  motion  of  appellee,  the  appeal  herein 
was  dismissed,  without  prejudice  to  the  rights 
of  appellants,  if  any  they  bad.  to  sue  out  a 
writ  of  error.  Appellants  now  ask  to  have 
Che  cause  re-entered  on  error,  and  for  a  su- 
persedeas. An  attempt  was  made  to  perfect 
the  appeal  herein  by  filing  an  appeal  bond 
in  the  district  court  October  10.  Idll.  At 
that  time,  chapter  6,  Session  laws  of  1911, 
by  which  the  right  to  take  an  appeal  to  the 
Supreme  Court  in  any  case  was  repealed,  and 
which  also  repealed  the  provision  of  the 
Code  of  CItII  Procedure  which  permitted  a 
cause  to  be  re-entered  as  pendiag  on  error, 
when  dismissed,  as  an  appeal  for  lack  of 
Jurisdiction,  was,  and  for  a  long  time  prior 
thereto  had  been,  in  full  force  and  effect.  In 
our  opinion,  no  appeal  taken,  perfected,  or 
attempted  to  be  perfected  after  that  act 
took  effect,  can  be  re-entered  as  pending  on 
error  in  this  court  or  In  the  Supreme  Court 
When  we  dismissed  the  former  appeal,  with- 
out  x«ejudice  to  a  writ  of  error,  we  did  not 
contemplate  the  suing  out  of  a  writ  of  error 
from  this  court,  but  from  the  Sapreme  Court 

Wat  tba  reason  kItoi,  the  motion  is  denied. 


fM  Colo.  App.  1) 

PEI/rON  T.  MUNTZTNO. 

(Court  of  Appeals  of  Colorado.    Mardt  10, 
1913.    Rehearing  Denied  April  14,  1913.) 

I.  Taxatiom  (I  Ufy—TAX  Dbbdb— NoncB— PBoor. 

Under  Hills'  Ann.  St.  tS  3SS3-3885,  roQUlring  no- 
de* ot  pabUcAtlOD  of  lale  tor  delinquent  taxes  and 
the  posting  ot  notice  for  not  less  than  four  weeks 
befor*  sale,  aad  that  the  printer  publishlns  the  no- 
tice ahall  make  alBdavit  ot  publication  and  the 
treasurer  an  affldavU  of  posting  of  notice,  a  certifl- 
fste  of  the  county  treasurer  reciting  that  lands 
were  advertised  In  a  newspaper  on  designated  dates 


fs  an  estrajndielal  statemeat  and  most  be  disre- 
garded In  a  suit  to  try  Utle  agalaat  a  cialmaat  ai- 
der a  tax  deed. 

ISd.  Hota.-^r  other  oass%  ase  TUatlaa,  Cent 
Dig.  i  1342 ;  Dee.  Dig.  i 

1  Taxation  n  MO*)— AcnoM  to  Tar  TrrLa— Bvi- 

DBKCB— NOTICa — SOmCIBNCT. 

In  a  suit  to  try  Utle  against  a  claimant  under 
a  tax  deed,  eridence  Held  to  support  a  finding  that 
the  notice  and  lists  were  advertised  In  the  manner 
and  for  the  length  ot  time  prescribed  by  law. 

[Kd.  Note.— For  ether  eases.  se«  Taxation,  Gent 
Dig.  il  U05-MaBi  Deo.  Dig.  t  no.*] 

5.  APPBAL  Aim  BBiOB  (I  lOlO*)— Fmsnns  oi>  Fact— 
0oHci.VBinnn8a. 

In  aa  action  to  quiet  title  against  a  tax  deed,  a 
fiBdlng  at  tact,  supported  br  evidence,  that  the  no- 
tice ot  the  tax  sale  and  the  list  ot  property  to  be 
■old  were  advertised  In  the  nunner,  and  tor  the 
time,  sUted  in  the  publisher's  affidavit,  and  as  re- 
quired br  law,  is  conclusive  on  i^peal. 

[Bd.  HoCe.r-Vor  other  eases,  see  Appeal  and  Br- 

ror.  Cent.  Di»  U  Sin-3BB^  40H;  Dee.  Dig.  I  19U.*] 

4.  Taxation  (t  M2*)— AcnoM  to  Txt  Titlb— Notics 
or  8 ALB— Publication — Pboot. 

The  aOdavit  of  a  newspaper  publisher  that  the 
notice  and  list  were  published  In  the  newspaper 
once  each  week  for  tour  successive  weeks,  the  lost 
of  which  publication  was  made  prior  to  a  desig- 
nated date,  the  date  ot  sale  tor  dellnqaent  taxsa 
conforms  to  Hills'  Ana.  St  I  ISSS,  and  is  not  de- 
fective tor  not  stating  the  date  of  the  first  publica- 
tion. 

[Bd.  Note.— For  other  cases,  see  Taxation,  Cent 

Dig.  I  tS42:  Dec.  Dig.  g  66a.*] 

6.  TIMB  (I  9*) — COUPITTATION— BzCLOnlNO  PlsaT  OB 

Last  Dat— Noxicb  or  Tax  Salx— Psoor. 
The  affidavit  of  a  county  treasurer  averring  that 
on  or  before  September  6,  1891,  be  posted  a  notice  ot 
sale  of  real  estate  tor  detlnqnent  taxes,  and  that 
the  notice  ot  sale  and  delinquent  tax  list  remained 
posted  for  four  consecutive  weeks  next  preceding 
the  commencement  ot  sale  on  October  Stn,  shows 
the  posting  of  notice  and  list  tor  not  less  than  tour 
weeks  before  sale,  as  required  by  Hills'  Ann.  St.  | 
S8SS.  though  September  6th  was  on  Sunday,  so  that 
the  following  day  would  be  the  first  day  ot  posting, 
since,  if  September  7th  Is  Included  and  October  Sth 
excluded,  tbere  would  remain  28  toll  dajrs,  or,  U 
September  7th  be  exelnded  and  Oetober  6th  taoluded, 
the  statutory  notice  would  be  glvea. 

[Bd.  Note.~f  or  other  oases,  M*  Tlnss,  Oeit.  Dig. 

IB  U-32 :  Dec  Dig.  j  9.*] 

fl.  TIKB  (i  »•)  — COUPTTT ATION  OV  TlMB— EXOLTTDINa 
FIBBT  OB  IiAST  DAT. 

In  making  the  computation  ot  time.  It  Is  prop- 
er to  Include  the  first  day  and  exclude  tlM  last,  or 
exclude  the  first  and  include  the  last. 

Note.— For  other  cases,  sea  TUa»,  Cent  Dig. 

M  11-32 ;  Dec  Dig.  t  «■*] 

7.  SONDAT  (§  IO*)^Omcui.  Acts— PoSTDia  Nones 
or  Tax  Salb. 

The  tact  that  a  notice  of  sals  of  real  estate  tor 
delinquent  taxes  was  posted  on  Sunday  witl  not 
render  the  notice  Ineffective,  where,  excluding  Sun- 
day and  either  the  following  day  or  the  day  of 
sale,  the  notice  remained  posted  for  fall  S  days  be- 
fore the  sale. 

fBd.  Note.— nir  other  cases,  see  Sonday,  Cent. 
Dig.  il  7S-SS;  Dec  Dig.  I  SO.*] 

5.  Taxation  (|  788*)— AcnoK  TO  Tkt  Tttlb— Tax 
Dbbd— BtTROBN  or  Psoor. 

A  plaintiff  in  a  suit  to  quiet  Utle  against  i  tax 
deed,  valid  on  Its  face  and  admitted  'In  eridenoe 
without  objection,  has  the  burden  ot  establishing  a 
failure  of  the  revenue  ofllcers  to  follow  the  statutes 
in  proceedings  culminating  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation.  Cent. 
Dig.  II  1S66,  1567,  166S-156S ;  Dec  Dig.  |  788.^ 

B.  TAXATION  (I  WO*)— Tax  Saus— Titlb. 

Where  plaintiff  in  a  suit  to  quiet  title  against  a 
tax  deed,  under  which  defendant  claimed,  did  not 
offer  in  evidence  as  a  muniment  of  title  a  subse- 
quent tax  deed,  and  it  appeared  that  two  other  sub- 
sequent tax  sales  had  been  redeemed  by  plaintiff's 
predecessor  and  had  not  ripened  into  deeds,  plaln- 
tin  oonid  not  recover  on  the  theory  that  three  snb- 
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Mqaent  sales-  for  delinquent  t«ze«  ezUaculBlMd  de- 
fandRDt'B  Utia. 

[Bd.  Note.— For  other  cuea,  see  Taxation,  Cant. 
Dig.  H  16D6-1«8:  Dec.  Dig.  |  S19.*] 

10.  Taxation  (t  749»>— Tax  DSbdb— Rioht  to  Apply. 
Under  Rev.  St.  IMS,  |  B726.  providing  tbat  tbe 

purchaser  at  a  tax  sale  at  any  time  after  tbree 
rears  may  demand  a  deed,  a  purcbaser  or  bts  as- 
signee Is  vested  with  the  right  to  demand  a  deed 
at  any  time  after  three  years  from  sale,  at  least 
within  the  period  of  prescription,  and  a  delay  of  U 
yean  in  taking  out  a  deed  will  not  Inyalldate  It 

[Bd.  Note.— For  other  cases,  see  Taxation,  Cent 
Dig.  t  UK ;  Dec.  Dig.  1  74».*] 

11.  Appeal  ams  Srbob  (|  1673*}— Dscbo— ComsK- 
mr  TO  I88UB8— PitBJiniicu];.  Bbrob. 

Where,  In  a  salt  to  quiet  title  agalnsC  «  tu 
deed,  defendant  prved  for  general  relief  and  at 
the  trial  the  Issne  was  squarely  presented  as  to 
who  was  the  owner  and  entitled  to  the  pnq>erty  In 
dispute,  a  decree  that  defendant  was  the  owner  and 
quleUng  title  In  him  ae  against  plaintiff  was  not 
prejudicial  to  plaJnUff  because  It  recited  "that  the 
action  be  dlsnussed." 

[Sd.  Note.— For  other  cases,  see  Appeal  and  Br- 
ror.  Cent.  Dig.  |I  4210-4247 ;  Deo.  Dig.  )  1073.*] 

Appeal  from  District  Court,  Washington 
Gonnty ;  H.  P.  Burke,  Judge. 

Action  by  Isaac  Pelton  agaiDtt  August  Mant- 
■ing.  Fnai  a  jadgnwut  for  defendant,  [dain* 
tiff  qtpeals.  Affirmed. 

Isaac  Felton,  of  Akron,  for  aniMllant  Eb> 
bert  Ifon,  id  Akron,  for  anKllee. 

SVBUBTJT,  J.  Deceml>eT  80,  1906,  In  the 
county  court  of  Washington  county,  appellant, 
as  plaintiff,  instituted  suit  against  appellee,  de- 
fendant, to  quiet  title  to  land  in  said  county. 
Plaintiff  was  Buccesgful,  and  the  case  was  ap- 
pealed to  tbe  district  court.  The  cause  was 
triied  in  tbe  district  court  and  resulted  in  a  de- 
cree for  defendant  The  decree  recites  that 
defendant  was  tbe  sole  and  absolute  ovner  of 
the  land  in  controversy  by  virtue  of  the  tax 
deed  of  Afay  17,  190e.  At  the  trial  said  deed 
of  ITtb  was  admitted  in  evidence  without 
objection.  Plaintiff  In  his  complaint  i^eaded 
that  defendant  claimed  to  be  the  owneV  of  tbe 
premises  by  virtue  of  said  tax  deed,  bat  alleged 
the  same  was  void  and  conveyed  no  title,  for 
the  reas<ui  that  there  was  not  published  in  any 
newspaper  a  notice  of  the  delinquent  tax  sale, 
nor  any  list  of  such  delinquent  taxes  for  the 
time  and  in  the  manner  required  by  law;  that 
no  publisher's  affidavit  of  printing  notice  and 
list  was  made  and  filed  with  tbe  treasurer; 
that  tbe  treasurer  did  not  make  and  deposit 
with  tbe  county  clerk  a  sufficient  affidavit  show- 
ing tbe  postiag  of  notice  of  sale;  and  that  no 
copies  of  a  newspaper  containing  such  list  and 
notice  were  delivered  by  carriers  or  mail  to  tbe 
subscribers  of  such  paper.  The  pleadings  form- 
ed an  issue  upon  these  objections  to  the  tax 
deed.  By  a  careful  reading  of  the  record,  we 
are  satisfied  tbe  trial  court  did  not  err  in  find- 
ing against  plaintiff  upon  these  iasues,  as  suffi- 
cient proof  is  wantii^.  Section  3883,  Mills' 
Annotated  Statutes,  provides  that  the  treasurer 
shall  give  notice  of  contemplated  sale  of  real 
property  for  delinquent  taxes  by  publishing  tbe 
same  once  a  week  for  not  less  than  four  weeks 
in  a  newspaper  of  his  county,  and  shall  also 
post  a  printed  or  written  notice  in  a  conapicu- 
ooB  place  on  or  near  the  outer  door  of  his  of- 
fice for  not  leas  than  four  weeks  before  tbe 
sale;  section  SS84  that  tbe  printer  who  pub- 
lished aucb  notice  shall  transmit  to  tbe  treas- 
urer an  affidavit  of  Bach  publication;  and  sec- 
tion 3885  that  the  treasurer  shall  make  or 


cause  to  be  made  an  affidavit  of  tbe  posting  of 
such  Itot  and  notice  at  bis- office  as  aforesaid, 
and  he  shall  deposit  such  affidavit^  together 
with  the  said  affidavit  of  the  publisher*  in  tbe 
office  of  the  county  derk  of  tbe  couo^,  to  be 
there  preserved.  The  record  shows  that  the 
affidavit  of  the  publisher,  sworn  to  October  3, 
1907,  and  the  affidavit  of  the  treasurer,  sworn 
to  September  12,  1907,  both  in  substantial  con- 
formity with  the  statute  above  mentioned,  were 
filed  with  tbe  county  cleA  and  rerorded  on 
October  8,  1907.  Section  S883  reads  in  put 
as  follows :  "Tbe  treasurer  shall  ^ve  notice  of 
tbe  sale  of  real  property  by  tbe  puMieatioa 
thereof  onoe  a  week  for  not  less  than  four 
weeks.  In  a  newspaper  in  his  county,  •  •  • 
the  first  of  which  publicatiooB  shall  be  at  least 
four  weeks  before  the  day  of  sale." 

[I]  Tbe  affidavit  of  the  publisher  does  not 
purport  to' state  tbe  data  of  the  flzst  puMiea- 
tlon  of  tbe  notice  of  sale,  nor  does  the  statate 
require  it;  but  there  appears  in  evidence  a 
certificate  of  H.  S.  George,  county  treasurer, 
made  December  3,  1891,  which  contains  this 
clause:  "Said  lands  and  lota  were  advertised 
tn  the  Pion^r  Press,  a  newspaper  published  id 
the  town  of  Akron,  Washington  county,  and 
state  aforesaid.  .  Said  tax  list  appeared  in  tbe 
issue  of  tbe  Pioneer  Press  on  September  11,  18^ 
2S,  and  October  2,  1881."  Counsel  says  that 
thto  conclusively  shows  the  first  publication  of 
the  notice  of  tax  sale  to  have  been  on  Septem- 
ber 11th.  It  is  not  necessary  to  consider  this 
contention.  The  certificate  is  not  evidence. 
Tbe  statute  did  not  require  any  such  certifi- 
cate from  tbe  treasurer.  It  is  an  extrajudicial 
statement  on  bis  part  and  should  be  dls^- 
garded. 

[2]  The  publisher's  affidavit  redtea  tfalt  Oe: 
"notice  and  list  were  published  in  said  news- 
paper once  in  each  week  for  four  soccessive 
weeks,  tbe  last  of  which  publications  was  made 
prior  to  the  Sth  day  of  October,  A.  D.  1891." 
This  averment  is  supported  by  the  oath  of  die 
treasurer,  as  inquired  by  statute.  Ita  absence 
from  the  affidavit  would  render  the  tax  deed' 
wholly  void.  At  tlte  trial,  pUIntifl's  own  wit-- 
nesB,  who  bad  formerly  been  oonnocted  witii  tiie 
paper,  would  not  testify  ' that  September  lltk 
was  the  first  day  aa  which  tbe  list  and  notice 
of  sale  were  pubUshed.  We  also  observe  that 
the  affidavit  of  H.  S.  George,  treasurer,  filed 
with  the  clerk,  stated  that  "on  or  before  the 
6tb  day  of  September,  A.  D.  1891,"  he  posted 
"a  true,  foil,  and  complete  printed  notice  of 
sale  of-  lands  in  said  coun^  of  Washington, 
•  •  •  in  and  fop  the  year  1S91,  •  •  •  in 
tbe  office  commonly  used  as  the  office  of  treas* 
urer  of  said  county."  If  any  presumption  is 
permissible  from  these  recitals,  it  would  be  that 
the  first  publication  of  tbe  notice  was  on  or 
before  September  6tb,  otherwise  no  printed  no- 
tice thereof  would  have  been  avallahle  for  post- 
ing. 

[3]  The  tax  deed  eonflrming  title  in  defoidant 
having  been  admitted  in  evidence  without  objec- 
tion. If  valid  on  ita  face,  under  aecticm  SSOSi, 
Mills'  Annotated  Statutes,  was  prima  fade 
evidence  in  all  courta  "that  the  profierty  was 
advertised  for  sale  in  tbe  manner  and  tar  the 
length  of  time  required  by  law."  As  to  whether 
or  not  tbe  notice  and  list  were  advertised  in 
tbe  manner  and  for  the  time  stated  in  the 
publisher's  affidavit,  and  as  required  by  law, 
was  an  issue  before  tbe  court  which  was  re- 
solved in  favor  of  defendant ;  and,  sufficient  evi- 
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d«Dce  appearing  from  ti>e  record  to  mutaiii 
saoh  finding,  it  will  not  be  disturbed  on  appeal. 

[4]  Appellant  aays,  however,  tbat  the  evi- 
dence  ahowa  tii«  flnt  publication  of  the  notice 
of  tax  Bale  did  not  occar  four  weeks  before  the 
da;  of  Bale  as  required  by  statute,  and  tbat  the 
treasurer  did  not  post  the  notice  and  tax  list 
for  not  less '  than  foar  weeks  before  the  sale. 
Aa  to  these  contentions,  the  affidavit  of  the 
pablidiar  atrictl7  conforms  to  the  atabite  and 
cloaely  follows  the  torn  of  affldavtt  prescribed 
therein.  The  form  doea  not  require  the  affiant 
to  state  the  date  of  the  first  publicati<m  of  the 
notice  and  list  Tbat  part  of  the  form  ma- 
terial to  notice  (section  3884.  Id.)  reads  as  fol- 
lows :  "I,  A  B  ,  publisher  (or  print- 
er) of  the  •  ■  -  -,  a    newspaper,  printed 

and  published  In  the  county  of  ^  ami  state 

of  Colorado,  do  her^iy  certify  that  tiie  fore- 
coins  notioe  and  Hat  were  published  in  said 

newspaper,  oace  in  each  week  for   suc- 

«es^Te  weeks,  the  last  of  which  publications 

was  made  prior  to  tho  day  of  ,  A. 

D.  Although  the  form  doea  not  require 

a  statement  that  the  first  publication  of  the 
list  and  notice  waa  at  least  four  weeks  before 
Uie  day  of  Mle,  aectlon  3883,  Id.,  requires  such 
publication  to  be  so  made.  Afti^  the  tax  deed 
had  been  admitted  In  evidence  without  objec- 
tion, being  good  on  ita  face,  defmdant  was  en- 
titled to  the  full  benefit  of  the  statutory  prima 
tecie  presumption  that  "the  proper^  was  ad- 
vertlseid  for  sale  in  the  manner  and  for  the 
length  of  time  required  by  law."  This  ques- 
tion was  one  of  the  issues  and  was  decided  in 
favOT  of  defendant,  and  theta  ia  no  evidence 
that  w«  can  find  showing  that  the  first  pab> 
lication  waa  not  made  at  least  four  weeka  be> 
fore  sale. 

[5]  It  la  also  asserted  that  the  evidence  shows 
no  sufficient  affidavit  of  posting  waa  made  and 
filed  with  the  treasurer,  and  that,  as  a  matter 
of  fact,  no  sufficient  posting  of  the  Uat  and 
printed  notice  waa  made  by  him.  The  treas- 
urer's affidavit  of  posting  recites  that  "on  or  be- 
fore the  6th  day  of  September,  A.  D.  1891," 
he  "posted  a  true,  fol),  and  complete  printed 
notice  of  sale,"  etc.,  and  "tbat  the  said  notice 
o€  aale  and  dalinquent  tax  list  remained  so 
posting  could  be  legally  made  on  that  day,  then 
ing  tlw  commencement  of  the  sale."  etc.  Now 
if  it  be  true,  as  asserted  appellant,  that  the 
6tfa  day  of  September  was  on  Sunday,  and  no 
poated  for  four  consecutive  weeks  next  preced- 
it  should  be '  excluded  from  the  computation 
concerning  the  length  of  time  the  notice  was 
posted.  If  the  physical  act  of  the  treasurer  in 
posting  the  notice  on  Sunday  was  of  no  valid- 
ity, as  contended  for  counsel,  then  the  7th 
day  of  September  dioald  be  taken  as  the  first 
day  of  such  posting.  The  affidavit  shows  tbat 
it  remained  posted  that .  day  and  every  day 
thereafter  until  the  day  of  sale,  Octol>er  6th. 
If  we  include  the  Tth  of  Septemt^r  and  exclude 
tbe  5th  of  October,  there  remain  28  full  days, 
or  four  weeks  of  time,  before  midnight  of  Octo- 
ber 4th,  at  which  time  the  day  of  sale  began. 
If  we  exclude  the  7th  of  September  and  Include 
the  5th  of  October,  the  day  of  sale,  we  still  are 
within  the  statute  and  the  required  four  weeks* 
notice  had  been  given,  as  held  by  the  Supreme 
Court  (poet).  For  many  yeans  it  has  been  a 
rexed  qneetion  and  much  mooted  in  tbe  courts 
as  to  what  is  the  proper  rule  in  determining 
tbe  time, necessary  to  constitute  notice  in  cases 
of  this  kind. 
£63  Oar  own  Sopiema  Coort,  in  Stebbfna  t. 


Anthony.  5  Colo.  348,  and  In  re  Tyson.  IS  Colo^ 
482,  22  Pac.  810,  6  L.  R.  A.  472,  has  adopted 
the  mle  that,  in  making  the  computation  of 
time,  it  ic  proper  to  include  tlie  firat  day  and 
exclude  the  last,  w  eradude  the  firat  day  and 
include  the  last. 

[7]  Appellant's  counsel  further  s^s  that,  if 
the  notice  referred  to  by  the  treasurer  in  his 
affidavit  was  posted  on  Sunday,  it  was  without 
the  least  efficacy,  and  cites  Schwed  v.  Hart- 
wits,  28  Colo.  187,  47  Pac.  206,  58  Am.  St 
Bep.  221.  The  question  in  Uiat  ease  arose  as 
to  whether  or  not  a  notice  of  tax  sale  published 
only  in  the  Sunday  edition  of  a  daily  paper 
was  a  sufficient  publication  to  satisfy  the  stat- 
ute. The  court  held  it  was  not  No  such  situ- 
lition  arises  here.  The  statute  we  are  consid- 
ering contemplatea  a  single  act  of  posting  a  no- 
tice by  the  treasurer  Iji  a  certain  plaoe  within 
a  proBcribed  time,  and  Imposes  on  him  the 
further  duty  to  see  that  it  remains  so  posted 
until  the  day  of  sale.  The  purpose  of  the  stat- 
ute is  to  give  the  fullest  publicity  to  tbe  notice 
of  tax  sale  and  list  of  delinquent  taxes.  As 
appears  from  the  affidavit,  any  citizen  or  tax- 
payer could  have  seen  this  notice  posted  at  the 
treasurer's  office  on  the  7th  day  of  September 
and  every  day  thereafter  until  tbe  day  of  sale, 
and,  if  four  weeks  intervened  from  the  7th  day 
of  September  to  the  day  of  sale,  the  statute  was 
fully  conformed  to  in  that  respect 

[8]  Appellant  appears  to  have  enUrely  over- 
looked the  fact  that  the  burden  of  proof  was 
on  him  to  establish  the  failure  and  omission  of 
the  revenue  officers  to  follow  the  statute  in  tbe 
proceedings  which  culminated  in  the  tax  deed 
in  question.  The  tax  deed  waa  admitted  In  evi- 
dence without  objection  and  was  good  on  its 
face  and  not  subject  to  attack  on  any  grounds 
other  than  those  pleaded  by  plaintiff  as  vitiat- 
ing the  same.  The  only  publication  in  evidence 
containiiv  a  description  of  the  land  In  issue 
was  a  printed  sheet  which  appdlanfa  attor- 
ney designated  aa  the  "Akron  Pioneer  Press 
Supplement"  It  was  admitted  without  objec- 
tion. Not  a  scintilla  of  evidence,  however,  can 
be  found  in  the  record  showing  when  it  was 
published,  or  whether  it  was  published  sepa- 
rately or  at  tbe  time  and  in  connection  with 
the  regular  edition.  The  record  is  silent  aa  to 
whether  it  was  published  more  than  once  or  once 
a  week  for  four  successive  weeks  prior  to  date 
of  sale,  or  whether  or  not  the  firat  publication 
thereof  was  at  least  four  weeks  before  the  day 
of  sale.  The  affidavit  of  publication  states  tbat 
the  notice  and  list  were  published  in  the 
"Akron  Pioneer  Press"  once  a  week,  etc  Not 
a  word  of  testimony  shows,  the  contrary.  Not 
a  single  copy  of  the  "Akron  Pioneer  Press," 
published  within  four  weeks  of  the  sale,  waa 
Offered  in  evidence.  If  such  had  been  offered, 
an  inspection  of  the  same  would  have  disclcMed 
the  presence  of  tbe  notice  and  list  in  its  col- 
umns, or  their  absence  therefrom.  In  fact,  no 
evidence  is  discoverable  from  the  record  which 
sustains  any  of  the  averments  of  the  complaint 
which  challenge  the  validity  of  the  tax  deed  by 
reason  of  failure  to  properly  advertise  the  sale, 
or  failure  to  make  and  file  affidavits  required 
by  statute.  Taken  aa  a  whole,  plaintiff's  evi- 
dence tends  to  support  defendant's  case. 

Mr.  Pickett,  plaintiff's  chief  witness,  testi- 
fied as  follows :  "Q.  What  paper  were  you  ei- 
ther the  editor  or  publisher  of  at  that  time? 
A.  Akron  Pioneer  Press.  Q.  Mr.  Pickett,  in 
the  year  1891,  how  many  times  was  the  delin- 
quent Uat  publlabed  in  the  Akron  Pioneer 
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laat'8  lisbti.  Flaintlfl,  hnbig  dioUenged  tbe 
Talidity  of  th«  tax  deed  bf  reuton.  of  the  defwU 
pleaded  Um,  aMomed  the  bnrden  of  nutaJn- 
ing  his  contention  by  sufficient  proof.  In  this 
we  thinlc  he  failed. 

Finding  no  error  in  the  record,  ths  JudgnieDt 
will  be  lAxmed. 

(»  Colo.  App.  23> 

JOHNSON  T.  FIRST  NAT.  BANK  OF 
DENVEtt. 

(Court  of  Appeals  of  Colorado.   March  10, 
1913.) 

1.  Banks  ano  Banking  (|  152* )— Injunc- 
tion (§  B*)— Cebtificatks  0¥  DkP08IT~MI8- 
TAKB— Evidence. 

Evidence  held  to  warrant  a  finding  tliat  a 
tuuik  receiving  a  deposit  of  935  issued  hy  mi»- 
talie  to  the  depositor  a  certificate  of  deposit  for 
$315,  authorizing  an  injunction  to  compel  the 
surrender  of  the  certificate  on  the  bank  offering 
to  deliver  a  certificate  for  the  amount  the  de- 
posit. 

[Ed.  Note.— For  otiier  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  836,  465-482;  Dec. 
Dig.  I  1S^2  ;*  Injunction,  Cent  Dig.  1  4;  Dec 
Dig.  f  6.*] 

2.  JuBT  (S  12*>— Action  at  IAw— ^oht  to 

JUUT. 

A  defendant  In  an  action  at  law  la  enti- 
tled, as  a  matter  of  right,  to  a  jury  triaL 

[Ed.  Note.— For  other  cases,  see  Jury.  Cent 
Dfg.^  U  27-84.  82.  09;  101,  108;  Dea  Dig.  i 

3.  Tbial  ({  374*)— Tbial  bt  Coost— Svbub* 
fliON  TO  Jdrt— Verdict. 

Where  a  Jury  is  had  in  a  suit  in  equity  the 
verdict  is  merely  advisory. 

[Ed.  Note.— For  other  cases,  see  TriaL  Oent 
Di^.  S  884 ;  Dec.  Dig.  |  874/^ 

4.  Jury  ({  14*) — Iaqal  ok,E!1uitabije  Ac- 
tion. 

A  complaint  in  an  action  by  a  t>ank  ally- 
ing the  issuance  by  it  of  a  certificate  of  de- 
posit for  $315  to  defendant  depositing  only  ¥35, 
its  inability  to  induce  him  to  surrender  the  cer- 
tificate or  to  permit  its  correction,  the  Insolven- 
cy  of  defendant,  and  his  threatening  to  n^o- 
tiate  the  certificate,  and  offering  to  deliver  to 
the  depositor  a  certificate  for  $35  and  praying 
for  a  mandatory  injunction  requiring  the  de- 
positor to  deliver  the  certiflcate,  and  for  a  tem- 
porary injunction  restrainii^  the  transfer  of 
the  certificate,  states  a  canae  of  action  in  equi- 
ty, and  the  bank,  to  recover,  must  establish  the 
mistake  alleged  and  procure  the  correction  of 
the  outstanding  certificate  If  lemaining  the 
property  of  the  depositor. 

[Ed.  Note.— For  other  casea,  tea  Jury,  Gent 
Dig.  H  40-60,  66-83 ;  Dec.  Dig.  |  14.*) 

Error  to  District  Court,  City  and  Gonntj  of 
Denver;  Greeley  W.  WUtford,  Judge. 

Action  by  the  First  National  Bank  of  Den- 
ver against  Nels  Johnson.  Tb«e  wu  a 
judgment  for  plalntlfl,  and  defmdant  brings 
error.  Affirmed. 

O.  N.  Hilton  and  Ceesar  A.  Roberts,  both 
of  Denver,  for  plaintiff  In  error.  Hnghes  St 
Dorsey  and  Barnwell  8.  Stuart^  all  of  Den- 
ver, for  defendant  In  error. 

CUNNINGHAM,  P.  J.   Johnson,  pUlntlcr 
in  error,  to  whom  we  shall  hereafter  refer 
as  defendant,  on  March  30,  1907,  entered  the 
banking  house  of  the  defendant  In  error,  to 
  whom  we  shall  refer  as  plaintlflf.  where  and 

•Fw  outer  eases  sas  same  topic  and  aectloa  NUMBER  in  Ose.  Dig.  A  Am.  Dig.  Ksy-No.  Sari—  ft  Rsp'r  ladszsa 


Press?  A.  My  recollection  is  It  was  four 
timea,** 

[9]  The  record  here  shows  that  one  Emerson 
waa  the  purchaser  of  the  property  at  the  tai 
sale  on  October  5.  1891,  for  the  delinquent 
taxes  of  1890.  The  certificate  of  purchase  was 
issued  that  day,  and  some  15  years  afterwards, 
viz.,  May  15,  1906,  Emerson  assigned  said  cer- 
tificate to  appellee,  who  secured  the  tax  deed 
and  recorded  the  same  May  17,  1906.  It  aeems 
that,  subsequent  to  the  date  of  sale,  the  prop- 
erty was  sold  at  two  different  timea  for  delin- 
quent taxes,  but  redemption  was  made  in  each 
case  by  appellant's,  predecessor.  The  land  was 
also  sold  in  1896  for  the  delinquent  taxes  of 
1894.  Upon  this  sale  a  tax  deed  waa  after- 
wards iB8ue(^  to  one  Llndbeck.  At  the  trial 
no  effort  was  made  whatever  to  put  this  deed 
in  evidence  as  supitortiqg  title  in  Ldndt>eck,  ap- 
pellant's grantor.  Appellant  contends  that,  un- 
der this  state  of  the  record,  the  tiiree  subsequent 
sales  for  delinquent  taxes  extinguished  Emer- 
son's lien  upon  the  property.  There  might  be 
sometliing  in  this  contention  if  appellant  were 
bere  relying  upon  the  Lindl>eck  tax  deed  and 
had  the  same  in  evidence  showing  on  its  face 
a  good  titie.  Such,  however.  Is  not  the  case. 
The  Llndbeck  deed  is  not  set  out  in  the  ab- 
stract; nor  waa  It  offered  in  evidence  as  a 
muniment  of  titie.  It  la  not  entitled  to  any 
consideration  as  against  appellee's  title.  The 
two  other  tax  sales,  having  been  redeemed  from 
and  not  having  ripened  into  deeds,  in  no  way 
weaken  appellee's  title  under  his  tax  deed. 

[10]  Appellant  also  asserts  that  appellee 
abandoned  his  right  to  procure  the  tax  deed 
by  reason  of  the  long  period  of  time  Interven- 
ing between  the  sale  and  execution  of  the  deed. 
We  are  not  referred  to  any  statute  or  decision 
of  this  state  supporting  bis  contention  in  that 
behalf.  Section  6726,  Revised  Statutes  1908, 
provides,  among  other  things,  that:  "At  any 
thne  after  the  expiration  of  the  term  of  three 
years  from  the  date  of  the  sale  of  any  land  (or 
interest  in  land  or  improvements  thereon)  for 
taxes,  under  the  provisions  of  this  act  on  de- 
mand <^  the  purchaser  *  *  *  the  treasurer 
then  in  office  shall  make  out  a  deed  for  each 
such  lot,  parcel,  interest  or  improvement  so  sold 
and  remaining  unredeemed,  and  deliver  the 
same  to  such  purchaser  (or  lawful  holder  of 
such  certificate  or  order).  *  *  '  * "  Under 
this  provision  of  the  atatote,  the  purchaser  or 
his  assignee  is  vested  with  the  right  to  demand 
his  deed  any  time  after  three  years  from  sale, 
at  least  within  the  period  of  prescription. 

[II]  It  is  further  asserted  by  appellant  that 
the  decree  in  terms  dismissed  the  action  and 
at  the  same  time  decreed  the  defendant  to  be 
the  owner  of  the  premises  in  dispute,  and  fur- 
ther quieted  the  title  to  the  same  In  defendant 
as  a^nst  lAaintiff.  This,  it  Is  claimed,  ren- 
ders the  decree  void.  We  see  no  merit  in  this 
contention.  The  answer  pleaded  title  In  de- 
fendant and  in  Its  prayer  ashed  for  general 
relief.  At  the  trial  the  issue  was  squarely  pre- 
sented as  to  who  was  the  owner  and  entitled  to 
the  property  in  dispute.  Each  party  in  his 
prayer  asked  that  the  title  to  the  same  be  qui- 
eted in  him.  The  court,  having  found  in  favor 
of  defendant  decreed  to  him  full  relief,  which 
the  evidence  and  proof  showed  him  to  be  enti- 
tled to.  The  decree  was  right  and  administered 
substantial  justice  under  the  issues,  and  the 
mere  recital  therein  "that  the  action  be  dis- 
missed" was  in  no  way  prejudicial  to  appel- 
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when  he  paid  a  certalit  anm  of  money  to  one 
of  plalntUTs  tellers  and  received  therefor  a 
certtOcate  of  deposit  In  the  snm  of  f319. 
The  controrersy  out  of  which  this  action 
grows  arises  over  the  contention  as  to  the 
amount  of  mtmey  actually  paid  to  the  tellw 
by  defendant  PlaintUf  contends  that  it  re- 
ceived but  935,  while  the  defendant  Insists 
that  he  paid  1315.  the  fall  amount  of  the 
certificate  of  deposit  Issued  to  him.  When 
defendant  delivered  his  money  to  the  teller, 
that  official  filled  In  a  partly  printed  slip 
or  ticket  by  writing  certain  fisures  thereon 
and  placing  an  Initial  letter  indicating  that 
a  oertiflcate  of  deposit  was  desired,  and  pass- 
ed the  same  to  a  clerk  of  the  bank.  There- 
upon the  el»k  wrote  out  a  certificate  of  de- 
posit to  17.  J..  Johnson  for  9316,  and,  after 
baring  the  same  signed  by  a  third  official 
of  the  bank,  banded  it,  together  with  the 
ticket  which  he  had  received  from  the  t^ler, 
back  to  the  teller,  who,  looking  at  the  ticket, 
called  ont  the  name  N.  J.  Johnson,  where- 
upon the  defendant  stepped  up  and  rec^ved-. 
from  the  teller  the  certificate  of  deposit  for 
93;15^  and  left  the  bank.  At  the  close  of  the 
day  the  teller  made  np  his  books,  which 
corresponded  with  Us  cash.  The  clerk  like- 
wise made  up  his  account  of  the  day's  bnal- 
ness,  and,  by  comparing  the  same  with  the 
teller's  account,  It  was  at  once  discovered 
that  the  clerk's  account  showed  that  he  bad 
issued  drafts  to  the  amount  of  $280  in  ex- 
cess of  what  the  book  or  account  of  the  Uiha 
indicated,  whereas  they  ought  to  have  cor- 
responded. Thereupon  the  teller.  In  checking 
over  the  clerk's  account  with  the  tickets 
which  he  had  handed  to  and  received  back 
from  the  clerk,  discovered,  as  he  says,  that 
the  Johnson  ticket  was  meant  by  him  for 
$33  only,  and  the  clerk  had  read  It  $316. 
Thus  the  discrepancy,  on  the  theory  of  the 
plaintiff,  was  explained.  Promptly  the  tank 
wrote  two  letters,  addressed  to  parties  by 
the  name  N.  J.  Johnson,  who  the  directory 
showed  lived  In  different  parts  of  Om  dty. 
One  letter  was  returned  to  the  bank  with 
the  notation  that  the  party  had  moved.  The 
other  letter,  addressed  to  the  street  number 
where  the  defendant  had  lived  for  many 
years,  was  never  returned  to  the  bank,  al- 
tbongb  the  return  card  of  the  bank  wa^  uptm 
tbe  envdope  so  addressed.  This  letter  the 
dtfoidant  denies  ever  having  recdved.  A 
few  days  later  a  lepreBoitativfl  of  tbe  bank 
called  opon  the  defendant  and  advised  Urn 
tlut  an  em»r  had  been  made  in  his  certifi- 
cate of  &epotit,  and  asked  him  to  come  to 
tlie  bank.  Thl«  the  defendant  dedlned  to 
do,  and  disputed  tbe  statonent  that  there 
had  been  any  «n>r,  or,  if  so,  that  the  error 
*Vafl  not  on  him,"  to  use  his  language.  Still 
later  two  tcvresentatives  of  the  bank  called 
on  the  defendant,  with  the  same  result  On 
June  IS,  1907,  the  bank  filed  its  complaint  in 
tbe  district  court  alleging  Its  error  or  mis- 
take In  the  Issuance  of  the  certificate  of 


deposit  substantially  aa  we  have  stated;  its 
Inability  to  induce  the  defendant  to  surren- 
der the  certificate,  or  to  permit  Its  correc- 
tion; the  Insolvency  of  the  defendant;  its 
want  of  a  speedy  or  adequate  remedy;  that 
the  defendant  threatened  and  was  about  to 
negotiate  the  certificate;  and  the  Irreparable 
damage  that  such  n^tlatltai  wonid  entail 
upon  it  Plaintiff  further  offered  In  Its  com- 
plaint to  deliver  to  defendant  a  certificate 
of  deposit  for  f3S,  and  prayed  for  a  manda- 
tory writ  of  injunction  requiring  defendant 
to  deliver  the  certificate  to  It  or  to  the  clwk 
of  the  court  for  a  temporary  writ  restraln- 
li^  the  transfer  of  the  certificate,  and  for 
other  equitable  relief. 

In  due  time  a  temporary  restraining  order 
was  issued,  and  after  certain  proceedings  the 
defendant  answered,  admitting  the  receipt  of 
the  certificate  for  $315,  and  alleging  that  he 
had  paid  f315  in  money  to  the  bank  there- 
for. The  Insolvency  <tf  the  defendant  was 
not  denied  in  tbe  answer,  and.  In  an  affidavit 
filed  by  him  during  the  proceedings,  his  in- 
solvency was  admitted.  The  summons  was 
served  personally  on  the  defendant  on  Jnne 
14tli.  On  the  same  day  the  defendant  ne- 
gotiated the  certificate  of  deposit  by  puxdbaB- 
ing  from  a  clothing  bouse  a  snit  of  cloiiies 
for  $15,  and  receiving  the  dtfferaice  between 
that  amount  and  the  face  of  the  certificate, 
$300,  In  cash.  The  court  found  that  the  de- 
fendant had  transferred  the  certificate  of 
deposit  to  an  ionocrat  third  party,  for  value, 
after  the  commencement  of  the  suit,  and  the 
service  of  summons  upon  htm.  OUier  gen- 
eral findings  were  in  favor  of  the  bank,  and 
the  defendant  was  ordered  by  the  court  to 
pay  tn  to  the  clerk  of  the  court,  for  the  use 
of  the  bank,  $280,  together  with  Interest 
After  various  citations,  and  after  the  defend- 
ant liad  been  committed,  he  paid  a  portion 
of  the  judgment  and  thereupon  raed  out 
the  writ  of  «ma  upon  which  this  bearing 
proceeds. 

[1]  1.  On  the  trial  of  the  cause  on  its 
merits^  the  defendant  testified  unequivocally 
to  the  payment  of  $315  to  the  bank,  describ- 
ing with  groat  accuracy  the  draominatlon  of 
the  bills,  their  appearance,  and  even  the  num- 
bers thereof;  that  is,  as  to  14  of  them  which 
he  said  were  $^  gold  certificates,  numbered 
consecutlvdy.  These  bills  the  defendant  eon- 
tended  were  new.  It  seemed  to  be  his  tlieory 
that  the  bank  had  treated  them  as  bills  that 
had  never  been  emitted,  and  that  its  dis- 
crepancy in  cash  could  be  accounted  for  in 
Oils  way.  One  witness  Introduced  by  de- 
fendant testified  that  he  bad  cashed  a  check 
for  defendant  a  few  days  before  the  trans- 
action in  question  in  which  he  had  paid  him 
12  or  14  new  gold  certificates  such  as  de- 
foidant  described.  His  wife  and  son  also 
testified  to  having  seen  him  In  the  possession 
of  sndi  bills  at  or  about  the  date  of  the  de- 
port In  many  respects  defendant's  testi- 
mony, and  that  given  by  members  of  his 
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family,  was  far  from  satisfactory,  particu- 
larly on  the  question  of  the  source  from 
whence  he  had  acquired  the  funds  which  he 
deposited.  In  other  respects  the  testimony 
of  the  defendant  was  In  hopeless  conflict 
with  the  two  representatlTes  of  the  bank 
who  called  upon  blm  prior  to  the  bringing  of 
the  suit.  We  think,  from  a  reading  of  the 
record,  that  the  testimony  of  the  teller  who 
received  the  money  does  not  fairly  show 
that  he  had  any  distinct  recollection  as  to 
the  amount  of  money  he  received,  but  relied 
for  his  information,  upon  this  [wlnt,  on  what 
he  claims  the  ticket  made  out  by  him  at  the 
time  he  received  the  money,  and  which  he 
passed  to  the  clerk  as  hereinabove  detailed, 
discloses.  The  original  ticket  Is  brought  up 
by  bill  of  exceptions  and  is  before  us.  It 
must  be  admitted  that  the  figures  on  the  same 
might  well  be  taken  for  $315  Instead  of  $35. 
Indeed,  we  believe  they  would  be  so  under- 
stood and  read.  In  the  absence  of  all  other 
evidence,  by  an  ordinary  person.  An  expert 
witness  was  called  by  plaintiff,  who,  after 
examining  many  similar  tickets  made  by  the 
bank's  teller,  gave  it  as  his  opinion  that  it 
was  Intended  by  the  teller  to  represent  $35, 
rather  than  $315.  We  think  it  very  ques- 
tionable whether  this  is  a  subject  for  expert 
testimony,  and  would  be  inclined  to  rule 
that  Its  admission  was  erroneous  and  preju- 
dicial, had  the  case  been  tried  to  a  jury ;  but 
the  case  was  tried  to  the  court  without  a 
Jury — a  feature  to  which  we  shall  presently 
direct  our  attention. 

It  seems  probable  that  the  teller  Intended 
the  figures,  when  he  made  them,  to  represent 
$35,  and,  in  making  up  his  book  from  these 
tickets,  he  must  have  so  read  them.  Other- 
wise bis  account  and  bis  cash  would  not  have 
balanced.  The  clerk  who  wrote  the  certifi- 
cate, it  will  be  remembered,  was  Intrusted 
with  no  cash  and  handled  none ;  his  duty  be- 
ing to  write  the  certificates,  drafts,  and  in- 
struments of  that  sort  from  the  memoranda 
furnished  him  by  the  teller.  Had  the  con- 
duct of  the  defendant  throughout  been  char- 
acterlssed  by  open  frankness  and  honesty,  the 
correctness  of  the  trial  court's  judgment  might 
well  be  questioned.  But  he  admits  having 
twice  had  notice  of  the  bank's  claim  of  er- 
ror, and  it  seems  probable  that  be  received 
the  letter  written  by  the  bank,  which  did  not 
purport  to  state  what  the  error  consisted  of, 
but  simply  that  an  error  bad  been  made,  and 
asked  him  to  call  that  the  same  might  be 
corrected.  Tbere  had  been  an  error  made  by 
the  clerk  In  writing  the  defendant's  name  in 
the  certificate  of  deposit,  which,  as  we  have 
stated,  showed  the  name  as  W.  J.  Johnson 
instead  of  N.  J.  Johnson,  and  is  wiltten  with 
unusual  legibility.  Moreover,  the  circum- 
stance and  time  of  the  negotiation  of  the  cer- 
tificate by  the  defendant,  as  detailed  above, 
Is  susplcIouB,  to  say  the  least,  and  tends  to 
Indicate  a  disposttlcm  on  his  part  to  so  shape 
conditions  as  to  prevent  the  tonk  from  profit- 
tag       any  Jndgmoit  tbat  It  might  obtain 


against  him.  We  are  Batisflefl  tliat  the  evi- 
dence is  sufficient  to  'sustain  the  judgment 
which  the  trial  court  rendered  in  favor  of 
the  bank. 

[2-4]  2.  The  principal  contention  urged  in 
the  brief  filed  on  behalf  of  Johnson  is  predi- 
cated upon  the  refusal  of  the  trial  court  to 
grant  his  request  for  a  Jury.  The  correct- 
ness of  the  trial  court's  ruling  to  this  be- 
half turns  entirely  upon  whether  the  action 
was  one  at  law  or  equitable  In  its  nature 
If  a  law  case,  then  the  defendant  was  enti- 
tled to  a  jury  trial.  If  the  action  was 
equitably  the  defendant  was  not  entitled, 
as  a  matter  of  right,  to  a  trial  by  jory,  and, 
if  a  jury  had  been  called,  its  verdict  would 
have  been  merely  advisory  and  could  have 
been  disregarded  by  the  court  The  authori- 
ties on  this  question  have  been  collated  by 
Mr.  Justice  Bailey  In  McClelland  v.  Bnllis, 
34  Cola  7»,  81  Pac.  771.  It  is  tme  that 
there  was  a  sharp  issue  of  fact  Involved  In 
the  case,  but  this  Is  not  snfl3clent  or  neces- 
sarily important  in  determining  whether  tlje 
action  was  legal  or  equitable.  "Issoes  of 
law,  as  well  as  of  fact,  are  triable  by  the 
court  without  a  Jury,  subject,  of  course,  to 
the  discretion  of  the  court  to  submit  issues 
of  fact  to  a  jury,  whose  findings,  bowev^, 
would  not  be  bindli^  upon  the  conscience  of 
the  chancellor."  Eocfa  v.  Story.  47  Colo.  339, 
107  Pac.  1095.  In  Cree  v.  Lewis,  49  Colo, 
m,  112  Pac.  327,  It  la  said:  "The  Cact  that 
plaintiff  asked  for  a  money  judgment  Is  by 
no  means  decisive  that  the  action  was  (me 
at  law."  And  at  page  191  of  4Si  Colo.,  at 
page  328  of  112  Pac,  same  case:  "Wrong- 
fully converting  funds  which  belong  to  an- 
other does  not  create  the  relation  of  debtor 
and  creditor,  and  nothhig  mote.  The  owner 
of  such  funds  may  resort  to  a  suit  in  equi- 
ty to  recover  them  if  the  facts  justify  that 
character  at  action."  Again,  page  102  of  49 
Colo.,  at  page  328  of  112  Pac:  "The  tect 
that  plaintiff  ml^t  have  ecmtented  blmaidf 
with  an  action  in  assampslt  to  eBtabllab  and 
enforce  his  rights  did  not  destroy  his 
to  resort  to  a  coort  of  equity  In  order  to  do 
so.  In  the  (dtcnmstanoes  of  this  cas^  the 
choice  of  remedies  rested  with  him."  See, 
also,  Zobel  T.  Fannie  BawUngs  Co.,  49  Colo. 
134.  141,  m  Pac.  843,  840.  wherein  It  Is  rul- 
ed that:  "The  court,  having  obtained  Jnris- 
dictioa  of  a  canse,  administers  botii  equita- 
ble and  legal  rdlef  in  order  to  effect  com- 
plete determination  of  flie  conteoversy  and 
to  setUe  the  respective  rights  and  liablUtles 
of  all  the  parties."  Kyle  t.  Shore,  IS  Oolo. 
App.  858,  71  Pac.  886. 

In  the  case  at  bar  only  equitable  relief 
was  asked.  It  was  an  action  brought  solely 
for  the  purpose  of  correcting  a  wilttoi  in- 
strument so  that  the  same  might  apeak  the 
tmth  or  express  the  Intmt  of  tite  parties 
and  to  preserve  the  states  quo  pending  the 
action.  Tb6  Instrument  upon  which  /the 
suit  was  based  was  n^^otlable;  the  detlend- 
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ant  was  OiTeatenlne  to  negotiate  tlie  same; 
and  he  was  Insolrent  These  facte  are  un- 
dUpated.  "The  correction  ot  mistakea  In 
written  Instromenta,  occurring  by  acddeait, 
fraud,  or  otherwise,  has  been  one  of  the  ac- 
knowledged branches  of  equity  Jurisprudence 
from  the  earliest  history  of  the  court  This 
JnrtodlctloD  exists:  Flnt,  where  there  Is  a 
mutual  mistake;  second,  where,  there  has 
been  a  mistake  of  one  pftrty,  accompanied  by 
fraud  or  other  inequitable  conduct  of  the 
remaining  parties."  Graham  r.  Galnn  (T«m. 
Ch.  App.)  43  S.  W.  761. 

As  a  condition  precedent  to  tlie  plaintUTs 
right  to  reooTW  In  tbls  case,  It  was  obliged 
to  estabUsb  the  error  or  mistake  alleged  and 
procure  the  correction  of  the  outstanding 
certlftcate  of  deposit,  if  the  same  still  re- 
mained the  pnWty  of  defendant.  This,  by 
all  the  authorities,  required  the  Interposl- 
tltm  of  a  court  of  equity  or  a  tribunal  pos- 
nesslng  and  orareteliv  egnltaUe  jnrlsdictlon. 
Indeed,  no  oQier  relief  was  souE^t  "The 
Tight  to  taftve  an  lime  of  flict  tried  by  a 
inrj  Is  not  determined  Iv  the  nature  of  the 
inne,  bat  hy  the  chftraet»r  aC  the  actlcm  in 
which  such  Issue  Is  Joined."  Cree  t.  Lewis, 
supra.  *rrhat  a  oonrt  of  eqaity  hu  power 
to  compel  the  snrrendor  of  a  worthless  or 
invalid  bond,  or  other  instrument,  which  is 
negotlaUe  and  unmatured,  and  consequent^ 
I7  in  a  condition  to  be  used  to  tbe  prejudice 
of  tbe  person  who  executed  It,  is  a  doctrtaie 
too  familiar  to  need  the  citation  of  anthori- 
ties  In  its  support"  City  t.  Baker,  61  N.  J. 
£q.  59,  26  Atl.  32T. 

For  other  authorities  supporting  the  con- 
clusion Oat  we  liSTe  reached  that  this  is  an 
equitable  action  and  triable  to  the  court 
wittaoat  a  Jury,  see  Ellsworth  r.  Holcomb,  28 
Ohio  St  66;  Bowland  t.  Entrekla.  27  Ohio 
St  47;  Lyle  v.  Williamson,  6  T.  B.  Mon.  (Ky.) 
142;  Goodloe  v.  McLanathan,  6  T.  B.  Mon. 
<Ky.)  810;  Monnett  r.  Tarple,  132  Ind.  482. 
32  N.  E.  828;  Wyche  v.  Greene,  11  Ga.  159; 
English  &  Go.  T.  Thorn,  96  Ga.  567,  28  8. 
El  843;  iTinson  v.  Hntton,  98  U.  S.  79,  2S 

Ed.  66;  Oovid  v.  Emerson,  160  Mass.  438, 
35  N.  B.  1066,  39  Am.  St  Rep.  601. 

Tbe  judgmoit  of  tbe  district  coitrt  Is  af- 
firmed. 

(24  Colo.  App.  m 

NATHAN  T.  CROtTSa 

(Court  of  Appeals  of  Colorado.    March  10, 
1913.) 

1.  Vat  AMD  OcctrpATioB  (I  1*)— Right  or 

RECOVBBT— DEJf  A  W  D. 

Where  plalntifl  had  the  title  and  right  <^ 
possession  to  premises  occupied  by  defendant 
and  noder  circamstances  showing  that  a  de- 
mand for  rent  wonld  have  been  useless,  he  was 
entitled  to  recover  the  reasonable  value  of  the 
use  and  occupation,  tiunigh  he  made  no  demand 
for  payment 

[Bd.  Note. — ^For'  other  cases,  see  Use  and  Oc- 
cupation, Cent  Dig.  H  1-11;  Dec.  Dig.  {  1.*] 

^aroOsreasss 


2.  PLXADino  (I  402*)— Cdbb  or  Ebbobs—Sdb- 

8EQUIKT  PLEADINOS. 

Error  In  that  a  declaration  was  inartifi- 

clally  drawn  and  more  nearly  stated  a  tause 
of  action  for  use  and  occupation  by  consent 
than  a  cause  of  action  fonnded  upon  trespass 
predicated  upon  wrongful  possession  was  cured 
where  the  subsequent  pleadings  and  the  testi- 
mony, admitted  without  objection,  supported 
the  latter  theory  of  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  1343;  Dec.  Dig.  f  402.*] 

Error  to  District  Court,  La  Plata  County ; 
Charles  A.  Flke,  Judge. 

Action  by  li.  J.  Nathan  against  Minnie  R. 
Cronse.  Decree  for  def^dant,  and  plaintiff 
brings  error.   Reversed  and  remanded. 

Perkins  ft  Main,  of  Dnrango,  for  plaintiff 
in  error.  Reese  McGloskey,  of  Durangc^  for 
defendant  in  error. 

KINO,  J.  Plaintiff  in  error  filed  bis' com- 
^iut  stating  two  causes  of  action.  Tbe 
first  alleged  bis  ownership  of  certain  real  es- 
tate in  the  city  of  Dnrango  and  his  right  to 
the  rents  and  profits  thweo^  and  that  de- 
fendant used  and  occapled  the  same  txx  tbe 
period  of  one  year,  for  which  she  was  In- 
debted to  plaintiff,  and  demanded  Judgment 
fbr  tbe  reasonable  value  of  such  use  and 
occupation.  The  second  cause  of  action  was 
for  waste  committed  upon  said  premises 
during  defendant's  occupancy  tbereot  To 
both  causes  of  action  defendant  pleaded  a 
general  denial,  and  as  to  tbe  first  alleged 
that  tbe  real  estate  bad  been  the  property 
and  in  possession  of  defendant's  mother; 
that  plaintiff,  through  fraud  and  misrepre- 
sentation, procured  a  deed  to  said  premises 
from  defendant's  mother,  and  that  suit  to 
set  aside  said  deed  had  been  commenced  by 
her  and  was  undetermined  at  the  time  of 
her  death,  and  was,  by  the  administrator  of 
her  estate,  continued  and  still  pending  dur- 
ing the  time  of  defendant's  alleged  occupan- 
cy; that  she  had  occupied  the  premises  as 
a  representatlTe  of  said  estate,  and  in  no 
other  capacity ;  and  that  plaintiff's  claim,  if 
any,  was  against  said  estate.  For  reply  to 
tbe  affirmative  defense,  plaintiff  alleged  a 
Judgment  In  the  suit  mentioned  In  said  de- 
fense against  defendant's  mother  and  ad- 
ministrator and  in  favor  of  the  plaintiff, 
adjudging  the  plaintiff  herein  to  be  tbe  own- 
er and  entitled  to  the  possession  of  said 
premises,  and  alleged  that  the  possession 
and  occupancy  of  both  defendant  and  her 
mother  had  been  wrongful  and  against  the 
will  and  consent  of  plaintiff.  The  cause 
was  tried  to  a  jury  and  a  general  verdict  re- 
turned in  favor^  of  the  defendant  iipon 
which  Judgment  was  rendered,  from  which 
plaintiff  took  said  ciuse  to  the  Supreme 
Court  for  review  upon  writ  of  error.  Plain- 
tiff established  legal  title  to  tbe  premises  by 
certain  deeds.  Including  a  quitclaim  deed 
from  defendant's  mother,  and  by  a  decree  of 
the  district  court  adjudging  the  title  to  said 
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premiBes  and  tbe  right  of  possession  to  be 
In  plaintifF. 

t1]  The  court  refased  an  Instmction  re- 
quested by  the  plaintifl  dlrecthig  a  verdict 
in  favor  of  plaintiff  upon  the  first  cause  of 
action,  and,  among  other  things,  Instructed 
the  jury  that  if  It  should  find  from  the  evi- 
dence that  the  defendant  and  her  mother 
had  occupied  the  premises  for  a  number  of 
years,  during  which  it  was  understood  and 
agreed  that  no  rent  was  to  be  paid,  or  was 
paid,  for  said  premises,  and  that,  upon  the 
death  of  said  mother,  defendant  continued 
to  use  and  occupy  the  premises  without  any 
changed  relationship  in  regard  thereto,  or 
any  agreement  to  pay  rent,  or  demand  upon 
her  for  rent,  until  she  Tolnntarlly  quit  the 
premises,  then  she  would  have  tlie  right  to 
presume  that  she  was  to  continue  to  occupy 
the  premises  in  the  same  manner  and  under 
the  same  conditions  as  existed  prior  to  the 
death  of  her  mother,  and  would  not  be  lia- 
ble to  the  plaintitr  for  the  use  and  occupa- 
tion of  the  premises.  This  Instruction  was 
clearly  erroneous.  The  legal  title  was  In 
the  plaintiff,  and  both  the  title  and  right  of 
possession,  as  against  the  defendant's  an- 
cestor, were  established  by  decree  of  the  dis- 
trict court  and  were  res  judicata  as  to  the 
ancestor  and  as  well  to  the  defendant  claim- 
ing under  her.  The  allegations  of  fraud 
and  the  right  of  possession  were  settled  by 
the  decree  of  the  district  court.  Defendant's 
occupancy  of  the  premises,  without  the  con- 
sent of  the  plaintiff,  was  admitted.  De- 
mand for  payment  of  rent,  under  the  facts 
disclosed,  was  not  required;  It  would  have 
been  nugatory.  There  was  no  evidence  sup- 
porting the  allegation  that  she  occupied  the 
premises  as  a  representative  of  the  estate. 
Plaintiff  was  entitled  to  a  peremptory  in- 
stmction directing  a  verdict  in  his  behalf 
for  the  reasonable  value  of  the  use  and  oc- 
cupation of  the  premises  for  the  time  so  oc- 
cupied b7  the  defendant^  as  shown  bj  the 
evidence,  and  the  court  erred  in  refusing  to 
give  such  Instruction. 

tt]  Defendant  in  error  contends  that  plain- 
tiff cannot  recover  upon  his  complaint  for 
use  and  occapaUon  because  no  contractual 
relation  eidsted  between  plaintiff  and  de- 
fendant, and  urges  hla  contention  in  an  able 
argument  sapported  bjr  a  strong  array  of  au- 
thorities. Upon  trial  no  objection  was  made 
by  the  defendant  to  the  admission  of  testi- 
mony in  support  of  plaintiff's  complaint  npon 
the  ground  that  It  did  not  state  a  cause  of 
action,  or  that  the  evidence  was  Inadmlssl- 
Ue  nndffl  the  pleadings.  While  in  form  the 
first  cause  of  action  was  ittore  neariy  allied 
to  the  common-law  declaration  for  use  and 
occiuHiUon  of  the  premises  by  consent  of  the 
plaintiff,  nevertheless  both  causes  of  action 
were  founded  upon  trespass  {vedicated  npon 
the  wrongful  possession  of  the  defendant, 
and  waste  while  so  in  possesdon.  McCl^lan 


V.  Hard,  21  Oolo.  197,  203,  40  Pac.  4415.  The 
first  was  In  effect  an  action  of  trei{>as8  for 
mesne  profits  brought  after  regaining  pos- 
session of  the  realty.  38  Cyt  1073;  West- 
em  Book  &  Stationery  Ca  v.  Jevne,  78  111. 
App.  668;  Wlnkley  v.  HIU.  6  N.  H.  3&i; 
Scheffel  V.  Weiler,  41  111.  App.  85.  And, 
wherein  that  cause  of  action  was  Inarti- 
fldally  or  InsufBcloitly  stated,  the  defect 
was  cured  by  subsequent  pleadings  of  de- 
fendant and  plaintiff,  and  by  the  admission 
of  testimony  without  objection,  which  sup- 
ported that  theory  of  the  cause  of  action. 
Llmberg  v.  Hlgeubotbam,  11  Colo.  156,  17 
Paa  481.  No  errors  are  assigned  uor  ob- 
jections urged  as  to  the  verdict  or  Judg- 
ment upon  the  second  cause  of  action. 

There  Is'  no  dispute  as  to  the  value  of  the 
premises,  which  was  shown  to  be  at  least 
^iSO  per  month  for  10  months  and  17  days  of 
such  occupation.  For  the  reasons  given,  the 
judgment  upon  the  first  cause  of  action  Is 
reversed,  and  the  cause  remanded,  with  di- 
rection to  the  district  court  to  enter  a  judg- 
ment In  favor  of  the  plaintiff  and  against 
the  ^defendant  for  the  sum  of  f317  as  ol  tb* 
14th  day  of  June,  1909. 

Reversed  and  remanded. 

(24  Colo.  App.  U) . 
8ANKEY  V.  CRAMEE. 
(Court  of  Appeals  of  Colorado.   March  11^ 

.1.  Appeal  akd  Ekbob  <|  916*)~R«™w— 

sufficiknct  of  compiaint. 

Where  the  complaint  relied  on  an  ezpresi 
contract,  and  also  attempted  to  state  a  cause 
ot  action  on  quantum  meruit,  and  tlie  court 
gave  an  instruction  signed  by  the  attorneys  for 
both  parties  that  plaintiff  had  elected  to  stand 
on  the  cauBe  of  action  for  quantum  meruit,  and 
no  exception  was  taken  to  the  Instruction,  the 
court  on  writ  of  error  to  review  a  judgment  for 
plaintiEC  wquld  assume  tbat  the  election  was 
made,  and  tbat  the  complaint  stated  a  good 
cause  of  action  on  qoaotimi  meruiL 

[Ed.  Note^For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  8680-8706;  Dec.  Dfg.  { 
916.*] 

2.  Bbokebs  ^  66*)~CDiafi88ioirs  — WBErr 

Earned. 

A  broker  employed  to  use  his  best  endeav- 
ors to  sell  property  for  not  less  than  $20,000 
for  a  commission  of  $2,000  sought  to  Induce  a 
corporation  to  take  the  property  for  $^,000  or 
150,000,  of  which  he  was  to  receive  about  $11,- 
000,  and  the  balance  of  the  excess  of  ^,000 
to  go  to  two  stockholders  of  the  corporation  to 
pay  for  assistance  in  inducing  the  corporation 
to  purchase.  Beld,  that  the  miscoodact  de- 
prived him  of  any  commission  on  such  a  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  fiS  48-aO;  Dec.  Dig.  |  65.*] 

3.  Bbokeks  (§   86*)— COKHissioira  — WHBir 
Eabn  ED— Evidence. 

In  an  action  for  commissitnu  by  a  broker 
employed  to  procure  a  purchaser  of  property, 
evidence  held  not  to  support  a  finding  that  the 
broker  rendered  services  essential  to  entitle  him 
to  a  commission. 

[Ed.  Note.--For  other  cases,  see  Brokers, 
Cent  Dig.  iS  116-120;  DecTDig.  I  8a*3 
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Error  to  District  Conrt,  Summit  Coonty; 
Cbarles  D.  Carender,  Judge. 

Action  by  Fred  G.  Cramer  against  B.  A. 
Sankey.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded,  with  directiona  to  enter  Judg- 
ment for  defendant. 

Valle,  McAllister  ft  Yaile,  of  Denver,  for 
plattttlfC  In  error.  Jamea  T.  Hogan,  of  Le&d- 
ville.  for  defendant  in  error. 

CUNNINGHAM,  P.  J.  The  appeal  orig- 
inally taken  in  this  case  was  by  the  Supreme 
Conrt  re-entered,  on  stipulation,  as  pending 
on  error,  before  transfer  to  this  court.  The 
action  was  brought  to  recover  a  commis- 
sion whidk  plaintiff  claimed  on  the-  sale  of 
certain  mining  property.  The  complaint  was 
filed  August  5,  1901.  The  first  paragraph  of 
the  complaint  alleges  that  the  amonnt  In- 
volved Is  not  over  f2,000.  The  second,  that 
plaintiff  was  a  broker  engaged  In  selling 
mining  property.  The  third  avers  that  on  or 
about  August,  1900,  the  plaintiff  and  de- 
fendant entered  into  an  oral  agreement 
whereby  plaintiff  was  to  act  as  broker  for 
defendant,  and  v*e  M*  &e«t  endeavor*  to  sell 
certain  mining  propertj/  for  defendant.  In 
the  fourth  paragraph  it  la  alleged  that  the 
terms  of  the  agreement  required  plaintiff  to 
procure  a  purchaser  for  the  property  at  a 
sum  not  less  than  ttOfiOO,  for  which  plain- 
tiff was  to  receive  as  a  commission  the  sum 
of  $2,000.  The  fifth  charged  that  plaintiff 
faithfully  performed  his  part  of  the  agree- 
ment, and  procured  a  purchater,  ^vlng  the 
name  thereof.  This  paragraph  further  avers 
that  prior  to  July  1,  1901,  the  defendant,  as- 
certaining froih  the  plaintiff  who  the  pros- 
pective purchasers  were,  communicated  with 
plaintiff's  prospective  purchasers,  and  there- 
after Bold  the  premises  to  one  Edward  Kent, 
trustee  for  them,  for  $25,000.  So  far  the 
complaint  is  based  entirely  upon  a  spedflc 
agreement.  The  sixth  and  seventh  para- 
graphs apparently  attempt  to  state  a  cause 
of  action  based  on  qnantam  meruit,  and  read 
as  follows: 

"Sixth.  That  for  the  purpose  of  complet- 
ing said  sale  the  said  defendant  requested 
this  plaintiff  to  go  from  his  home  in  Brecken- 
rldge,  Colo.,  to  meet  the  said  defendant  In 
Denver  on  or  about  the  18th  day  of  July,  A. 
D.  1901,  which  said  plaintiff  did,  and  where 
and  when  said  plaintiff  further  assisted  de- 
fendant in  making  said  sale,  whereupon  de- 
fendant promised  and  agreed  in  considera- 
tion of  plaintiff's  labor  In  behalf  of  making 
and  consummating  said  sale  to  pay  blm,  the 
said  plaintiff,  therefor. 

**Seventli.  That  tlie  said  comminrion  agreed 
np(m,  to  wit,  Oie  sam  of  $2,000.  which  plain- 
tiff was  to  have  and  receive,  is  a  reasonablb 
compensation  for  mdi  labor  and  service  per- 
formed by  plaintiff  tor  defendant" 

£1]  Whetiier  these  two  paragraph^  wUdi 

lSlPw~l» 


are  the  last  In  the  complaint,  state  a  cause 
of  action  on  quantum  meruit,  we  need  not 
determine,  for  the  reason  that  In  his  first 
instruction  to  the  jury  the  trial  Judge  ad- 
vises them  that:  "The  plaintiff  has  elected 
to  stand  upon  this  latter  cause  of  action  and 
It  is  In  law  what  is  known  as  quantum  mer- 
uit" This  Instruction  was  signed  by  the 
attorneys  for  both  the  plaintiff  and  defend- 
ant and  no  exception  was  taken  to  It  We 
have  been  unable  to  find  when  In  the  record 
such  an  election  was  made,  but  In  the  dr- 
cu instances  just  stated,  shall  assume  that 
such  election  was  made,  and  consider  the 
case  as  though  plaintiff  had  stated  a  good 
cause  of  action  on  quantum  meruit. 

[2]  1.  The  record,  which  conalBts  largely 
of  correspondence  between  the  parties,  dis- 
closes that  for  almost  a  year  the  plaintiff, 
acting  under  his  specific  contract  unsuccess- 
fully attempted  to  effect  a  sale  of  the  prop- 
erty, and  during  all  this  time  he  represented 
to  the  defendant  that  he  was  selling  It  at 
$20,000  or  thereabouts.  At  times  he  was 
very  positive  that  he  had  found  a  purchaser, 
and  that  the  sale  would  be  consummated  if 
more  time  was  given  him,  and  the  defend- 
ant from  time  to  time,  at  the  solicitation  of 
the  plaintiff,  granted  an  extension  of  time 
In  which  to  complete  the  sale.  Finally,  on 
May  30,  1001,  Sankey  wrote  Cramer  that  It 
was  his  intention  to  take  the  property  off  of 
the  market  If  It  was  not,  sold  by  July  1st, 
and  again  on  June  22d,  in  a  letter,  he  as- 
sured the  plaintiff  that  it  was  his  fixed  pur- 
pose to  take  the  property  off  of  the  market 
by  the  1st  of  July,  if  he,  Cramer,  had  not 
found  a  buyer  by  that  time. 

During  all  this  period  of  time,  from  Au- 
gust, 1000,  to  July.  1901,  the  plaintiff  was 
att^pting  to  sell  the  property  to  the  Mecca 
Qold  Mining  Company  for  from  $45,000  to 
$50,000.  By  his  own  testiowny  it  appears 
that  Cramer  was  to  receive,  if  he  could  in- 
duce the  Mecca  Company  to  take  the  proper- 
ty at  that  price,  something  like  $11,000  over, 
and  above  bis  commission  of  $2,000,  provided 
for  in  the  agreement;  the  balance  of  the 
excess  was  to  go  to  two  other  atockboldera 
In  the  Mecca  Company,  presumably  as  a 
recompense  for  assistance  they  were  to  ren- 
der Cramer,  who  was  also  a  stockholder  In 
the  Mecca  Company,  in  inducing  that  com- 
pany to  purchase  the  property  at  the  price 
Cramer  was  holding  it.  The  record  also 
clearly  diows  that  Sankey  bad  no  knowledge 
whatever,  prior  to  the  time  he  canceled  the 
sale  agreement,  that  Cramer  was  attempting 
to  get  anything  out  of  the  property  more  than 
his  commission,  or  that  be  was  attempting  to 
sell  It  at  more  than  ^(^000.  It  Is  true  that 
Cramer  was  permitted  to  testify,  over  ob- 
jections made  on  behalf  of  the  defendant 
that  be  had  conQ)Ialned  at  the  time  of  the 
agreement  to  Sank^  that  $2,000  was  not  a 
sufficient  commission,  and  that  Sankey  then 
toiA  blm  that  be  might  add  a  reoaonaUe 
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amoaut  to  tfae  price,  but  this  testimony 
was  improper,  and  Its  admission  constituted 
reversible  error,  since  there  was  no  allega- 
tion  In  tile  complaint  whatever  to  warrant 
its  admission.  On  the  contrary,  it  will  be 
seen  from  the  unequivocal  allegations  of  tfae 
complaint  that  he  was  to  receive  but  |2,000. 
Further,  it  can  scarcely  be  contended  seri- 
ously that  to  add  f30,000  to  a  $20,000  prop- 
erty Lb  a  reasonable  raise.  We  have,  there- 
fore, this  situation,  which  prevailed  down  to 
July  1,  1901,  when  Sankey  took  the  proper- 
ty- ofC  the  marfeet:  Cramer  was  co-operat- 
ing with  two  other  stoctholders  of  the  Mec- 
ca Company  to  sell  the  property  to  his  own 
company  for  more  th&n  twice  the  minimum 
price  at  whldi  it  had  be^  listed  with  him, 
and  for  his  own  unlawful  gain.  This  not- 
withstanding he  himself  alleges  in  his  com- 
plaint that  he  was  to  use  his  "best  endeav- 
ors to  sell  for  said  defendant"  the  mining 
property  In  question  "at  a  sum  not  less  than 
$20,000,  for  which  attid  aervieea  the  Plainttff 
wat  to  have  and  receive  the  gum  of  tSOOO." 
This  was  such  a  palpable  violation  of  every 
rule  of  law  governlpg  the  relation  of  jwind- 
pal  and  agent  as  to  make  comment  Inade* 
quate  and  the  citation  of  authoritira  entire- 
ly unnecessary.  Had  Cramer  succeeded  in 
sdllng  the  properly  for  $50,000,  Bankey  could 
have  In  a  proper  action  recovered  not  only 
the  excess,  but'  the  commission  of  $2,000, 
bad  the  plaintiff  retained  that  sum.  A 
similar  situation  is  discussed  at  length  In 
Collins  V.  McClnrg,  1  Colo.  Am>.  349,  29  Pac. 
299.  We  adopt  the  views  therein  expressed 
as  our  own,  and  ai^rove  the  authorities 
there  cited. 

[3]  2.  Looking  upon  tlie  testimony  of  the 
plaintiff  In  Its  most  favorable  light,  and 
disregarding  entirely  the  very  satisfying  tes- 
timony given  on  behalf  of  defendant,  whldi 
squarely  contradicts  that  offered  by  the  plain- 
tiff, the  duly  services  that  plaintiff  rwd^ed 
to  defendant,  after  the  defendant  took  the 
property  from  bis  hands,  consisted  of  a  trip 
from  Breckenridge  to  Denver,  made  by  the 
plaintiff  at  the  suggestion  of  the  defendant, 
which  covered  a  day's  time.  On  that  day  the 
defendaut  sold  the  mine  for  $25,000  to  one 
Kent,  trustee,  who,  it  developed  afterwards, 
was  purchasing  it  for  the  Mecca  Company. 
The  plaintiff  testified  that  he  urged  the  de- 
fendant not  to  accept  $20,000  for  it,  as  he 
was  about  to  do,  and  says  that  he  told  the 
defendant  then  that  he  was  presenting  it  to 
the  Mecca  Company  for  $^000.  By  much 
pwsnaslon  (so  plainttfl  testified)  be  induced 
the  defendant  to  raise  the  ^Ice  of  the  prop- 
erty  from  $20,000  to  $26,000,  and  thereby  the 
d^endant  received  16,000  more  tor  the  pnq>* 
erty  tban  he  othenrtse  would  have  done. 
For  bis  servloeB  In  this  behalf  he  has  been 
allowed  a  Judgment  of  $2,000.  There  Is  no 
testimony  whatever  to  show  what  such  serv- 
ices are  worth,  and  the  only  evidence  in  the 
entire  case  on  the  value  of  s^vices  was 


that  offered  by  the  plaintiff,  who  said  that  10 
per  cent  wns  a  very  reasonable  commlselou. 
This  testimony  was  giv^  without  any  ref- 
erence to  the  particular  property,  the  amount 
at  which  It  was  being  sold,  the  labor  render- 
ed, the  going  rate  of  commissions,  or  any- 
thing of  that  sort  The  i^alntlff  did  not  sell 
the  property  at  all,  but  for  nearly  a  year, 
by  his  own  wrong,  he  prevented  a  sale  satis- 
factory to  the  defendant  being  made.  The 
testimony  shows  that  during  the  day  that 
plaintiff  was  In  Denver  he  did  not  say  a 
word  to  the  lU'ospectlve  purchaser,  or  even 
see  him.  There  Is  nothing  In  the  letter  of 
Sankey  to  Cramer  Inviting  him  to  come  to 
Denver  indicating  that  be  desired  him  to 
come  to  assist  In  making  a  sale,  and  there 
is  not  a  word  in  the  record  to  show  that 
he  ever  asked  him  to  assist  In  closing  the 
deal  on  the  day  it  was  made.  But  the  let- 
ter from  Sankey  to  Cramer,  wherein  the 
former  Invited  the  latter  to  come  to  Draver, 
does  clearly  show  that  Sankey  desired  to 
give  Cramer  an  oi^rtnnlty  to  buy  the  prop- 
erty at  whatever  price  he,  Bankey,  mlgbt  de- 
cide to  sell  it  While  on  the  stand  Sankey 
testified  that,  when  he  met  Cramer  in  Den- 
ver, he  told  him  that  be  had  been  offered 
$25,000  for  the  propert?,  and  pursuant  to 
his  previous  assurances  be  now  offered  Cra- 
mer the  refusal  of  Che  property  at  the  same 
price  and  upon  the  same  terms  as  to  pay- 
ments; that  Cramer  declined  to  accept  the 
property,  or  to  take  It  at  that  price.  Al- 
though he  was  on  the  stand  thereafter, 
Cramer  does  not  dispute  this  testimony.  We 
think  It  fair  to  assume  that  Sank^'s  only 
purpose  in  Inviting  Ctamer  to  come  to  Den- 
ver was  prompted  by  motives  of  good  faith, 
and  a  desire  to  keep  his  word  with  Cramer 
and  to  give  him  an  opportunity  to  porcbaae 
the  property  If  he  was  then  in  a  position  to 
do  so.  The  testimony  of  Cramer  as  to  the 
new  promise  or  agreemoit  of  Sankey  to  pay 
him  for  his  services  rendered  In  Denver  on 
the  date  of  the  sale  Is  as  follows:  "Q.  Did 
be  [meaning  Sankey]  tell  yon  what  be  aolA 
It  [meaning  the  mining  property]  to  those 
people  for?  A.  He  said  he  sold  it  for  $25.- 
000  when  he  came  back  [meaning  when  he 
came  back  from  an  Interview  after  having 
left  witness  Cramer].  I  told  him  I  bad  earn- 
ed my  commission  and  was  entitled  to  it 
and  should  have  It  /  do  not  remember  hie 
eaact  loordt,  Imt  I  think  he  tatd,  *Yoa  shall 
have  It ;  you  have  woAed  hard  on  this  and 
have  earned  your  eonunisaloa'  I  do  not  re- 
call any  further  convocation  with  Mr.  San- 
key, *  •  •  and  I  tblDk  be  w«it  h<nne 
from  Denver  <»i  the  not  day."  It  is  npon 
testimony  of  this  character  that  this  Jnds- 
joBot,  it  upheld,  must  rest  We  think  It  Is 
qoite  fnsnfBclent.  Furthermore,  it  appears 
that  Cramer  never  made  any  demands  upon 
Sank^  for,  or  OMntion  bis  commission 
until  the  complaint  was  filed,  more  than 
threa.  yea^B  thereafter,  and  this  notwitb- 
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standing  much  correspoiidenc&  ■  iiasaed  be- 
tweoi  the  two  men.  During  the  time  In- 
terrening  between  the  date  of  the  sale  of 
the  proiKrty  and  the  tolnging  of  this  action 
the  record  diBcloees  tbat  Cramer  remitted 
money  to  Sankey  for  rents  which  the  for- 
mer had  collected  for  the  latt^.  It  further 
appears  tbat  Cramer's  attorney,  under  his 
Instructions,  wrote  to  the  officers  of  the  Mec- 
i-a  Mining  Company  on  July  13,  1001,  de- 
manding from  these  officwa  pay  for  Cramer's 
services  In  making  the  sale  of  defendant's 
.property  to  Uiem,  and  his-  attorney  advised 
them  that  be  had  been  retained  by  Cramer 
to  collect  by  due  process  of  law  from  these 
(^oers  the  amount  of  platntHTB  demand. 

3.  The  trial  court  committed.  oUxer  prej- 
udicial error  in  tlie  admisBlon  and  rejection 
of  testimony,  the  giving  and  refusing  of  in- 
atmctlona,  and  in  remarks  made  to  counsel 
daring  the  trial  in  the  presmce  of  the  Jury, 
which,  becauee  of  the  conclusion  at  which 
we  have  arrived  as  to  the  disposition  to  be 
made  ot  the  cus^  it  wlU  not  be  naceesary  to 
oonalder. 

In  view  of  the  conduct  vt  the  plaintiff  In 
this  case,  as  establlsbed  by  his  own  testi- 
mony, and  by  letters  introduced  on  behalf  of 
defendant,  which  were  received  without  ob- 
jection, and  which  could  not  be  altered  or 
explained  away  on  a  subsequent  trial,  the 
ends  of  Justice  require  that  the  Judgment  in 
this  case  should  be  reversed  and  the  case 
ronanded  with  dlrectitHi  to  the  trial  court 
to  enter  a  Judgment  In  favor  of  def«idant, 
whldt  Is  accordingly  done. 

Reversed  and  remanded,  with  directions. 


(23  Colo.  App.  PTO) 

FARMERS'  HIGH  LINB  CANAL  ft  RES- 
ERVOIR CO.  vt  aL  V.  WOLFF  et  aL 

(Court  of  Appeals  of  Colorado.    March  10. 
1913.) 

1.  Wazkbs  and  Watmm  Coubsbs  (1 146*)— IR- 

UOATIOH— CHAH0B  IN  PoiNT  Ot  DiVEBSION. 
Where,  in  proceedings  to  secure  permission 
to  change  the  point  of  diversion  of  water  rights, 
it  appeared  that  each  change  wonld  decrease  the 
amount  of  return  or  seepage  water  to  the  In- 
jnxT  ol  junior  water  lightH,  the  petition  should 
nave  beoi  denied ;  the  junior  appropriators  hav- 
ing a  vested  right  in  the  continuance  of  the 
(!Ottditi<rHis  existing  when  they  made  tb^  ap- 
privriations,  unleae  the  change  can  be  made 
without  injury  to  such  right 

WEA.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  20;  Dec.  Dig.  8 
145.  *! 

2.  Appeal  and  Ebbob  (i  1011*)— Findings— 
Evidence— Watebs  and  Wateb  CotrasES. 

While  the  findinga  of  the  trial  court  on 
oonflictiiig  evidrace  are  conclusive  on  appeal  in 
proceedings  to  secure  permission  to  change  the 
point  of  diversion  of  watCr  rights,  this  rule  does 
not  apply  to  findinga  In  respect  to  questions  up- 
on which  there  is  no  rabstantial  confiict  In  the 
evidence. 

(E<d.  l^ote.— For  other  caaeo,  see  Appeal  and 
Bnw^^Cent  Dig.  H  3983-^989;  Dec.  Dig.  { 


3.  Watebs  and  Water  Covbses  (i  14fi*>— Ir- 

BIOATION— CHANOK  IN  PoiNT  OF  DIVERSION. 
The  right  to  change  the  point  of  diversion 
of  water  for  irrigation  purposes,  when  it  exists, 
is  a  property  right,  but  it  does  not  exist  unless 
it  can  be  exercised  without  injury  to  other  vest- 
ed rights,  nor  can  it  be  exercised  until  permis- 
sion DBS  been  obtained  in  a  special  statutory 
proceeding  of  the  character  authoriaed  by  Lawa 
1903,  p.  278,  aa  amended  by  Laws  190S,  p.  244 
(Rev.  St  lOOS,  S  3289 :  Mills'  Ann.  St  [1912 
Ed.]  {  3812). 

WEd.  Note.— For  other  cases,  see  Waters  and 
^^ater  Courses,  Gent  Dig.  8  20;  Dec  Dig.  | 

4.  Waters  and  Water  Covrbbs  (8  152*>— Ir- 
rigation—Cb  a  nob  or  Point  or  DiTuuoir 

— BUBDBN  op  PrOOT. 

Xhe  holder  of  a  water  right,  who  aaserts 
Che  right  to  diange  the  place  of  diversion,  haa 
the  burden  of  proving  that  saeh  change  will 
sot  injurioosly  affect  the  vested  rights  of  oth- 
ers, although  this  may  involve  the  proof  Ot  a 
negative. 

TEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  Ifid.  U»7;  Dec 
Dig.  i  m«] 

5.  Waters  and  Water  Coubbes  ({  14S*>— Ib- 
RiOATioN— Change  in  Point  or  Dxvbbuoh 
—Injury  to  Substantial  Riqht. 

For  an  injury  to  the  holder  of  janlor  wa- 
ter rights  to  deprive  the  holders  of  senior  wa- 
ter rights  of  any  right  to  change  the  point  of 
diversion,  it  is  aafficlent  that  the  Injury  be 
substantUl  and  not  neoessaty  that  it  be  in 
proportioa  to  the  right  soQght  to  be  changed. 

[EM.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  20;  pec  Dig.  I 
145.*] 

6.  Waters  and  Water  Courses  ($  152*)— Ib- 
riqation— CHANai  IN  Point  or  DiviRnoir 

— ADBOSSIBILITT  or  BviDENiS. 

In  a  statutory  proceeding  to  secure  per- 
mission to  change  the  point  of  diversion  of 
water  rights,  evidence  of  nonuser  of  the  water 
by  plaintiffs  was  inadmissible  to  show  that  they 
had  aband(med  their  water  rights;  abandon- 
ment not  being  properly  an  issue  in  such  pro- 
ceeding. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  166,  157;  Dec 
Dig.  8  152.*] 

7.  Waters  and  Water  Coursbb  (|  162*>— Ir- 
rigation—Change  IN  Point  of  Diversjon 
—Admissibility  of  Evidence. 

Hach  evidence  was  admis^ble,  however,  on 
the  question  of  the  Injorious  efbct  that  a 
change  might  have  Ml  tia  water  rl^ts  of  a 
junior  appropriator. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  83  156,  157;  Dec 
Dig.  8  152.*] 

8.  CoNBTrruTJONAi.  Law  (f  309*>— Statuixs 
(§  85*)— Waters  and  watxr  CouBaia  (8 
128*)  —  UNiPORHirr  OF  PRocEDtTRE  —  Due 
Process  op  Law. 

Act  of  1903  entitled  "An  act  in  relation  to 
the  procedure  in  changing  the  point  of  diversion 
of  uie  rights  to  use  water  from  the  streams  of 
the  state'*  (Laws  1903,  p.  278),  aa  amended  by 
Laws  1905,  p.  244  (jRev.  St  1908,  8  3289; 
Mills'  Ann.  St  [1912  Ed.J  8  3812i,  relative 
tu  service  of  process,  ia  not  violative  of  tlie 
constitutional  reguirementa  as  to  uniformity  itf 
proceedings  and  doe  process  of  law. 

[Ed.  Note.-^Por  other  ca'ses,  see  Constitution- 
al I^w,  Cent  Dig.  §§  920,  930;  Dec.  Dig.  f 
309;*  Statutea  Cent  Dig.  U  94,  95;  Dec.  Dig. 
8  85;*  Waters  and  Water  CoursM.  Cent  Dig. 
8  143 ;  Dec  Dig.  8  128.*]  * 
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9,  Watxbs  and  Watu  Cousseb  ({  152*>— Ib- 
BIOAnon  —   PBOCESDIirOB  TO  Dktksmini 

PBiOBirr. 

The  proceedings  under  the  irrigation  acti 
of  1879,  p.  94,  and  1881,  p.  142,  to  determine 
priority  of  water  rights,  are  purely  atatutory 
and  are  in  the  nature  of  police  regulations  to 
secure  the  orderly  distribution  of  water,  and 
the  rules  covering  ordinary  civil  actions  are  not 
always  applicable. 

[EkL  Note.— For  other  cases,  see  Waters  and 
Water  Courwi,  Cent  Dig.  H  166,  157;  Dec. 
Dig.  1  162.«]  « 

10.  Watebb  AMD  Water  CouBflES  ({  152*)— Ib- 

BIOATION— GUANOB  IN  PoiNT  OF  DiVEBSION 

— Sbbvice  or  Peocess. 
Id  a  special  statutory  proceeding  under  Laws 
1903,  p.  278,  as  amended  by  Laws  1905,  p.  244 
ffiev.  St.  1908. 1  8289,  MilU'  Ann.  St.  [1912  Ed.] 
1  3812),  to  secure  permission  to  change  the  point 
of  diversion  of  water  rights,  persons  whose  wa- 
ter rights  would  be  directly  affected  by  the 
change  were  entitled  to  personal  service  and  a 
published  notice  was  not  sufficient  as  to  them. 

lEId.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  H  166.  157;  Dec. 
Dig.  i  152.»]  «    «^  r 

U.  Watbbs  akd  Watb^  Coubsbs  (I  IK:*)— lB< 
BiQATion— OaAHWB  XHT  Poun  or  DZTUnOK 
— Pbocess. 

That  two  copies  of  the  notice  in  proceed- 
ings under  I-jiwb  1903,  p.  278,  as  amended  by 
Laws  1906.  p.  244  (Rev.  St  1908,  |  S289; 
UUls'  Ann.  St  [11112  Ed.]  I  8812),  were  posted 
oatside  the  irrigation  district  was  immaterial, 
where  the  notice  was  duly  posted  within  the 
district;  the  posting  of  the  two  notices  outEide 
being  in  excess  of  the  requirements  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  156.  157;  Dec. 
Dig.  I  1BZ*Z 

Appeal  from  District  Court,  City  and 
County  of  Denrer. 

Petition  by  John  WoUE  and  another  for 
a  decree  permitting  a  change  in  the  point  of 
diversion  of  certain  water  rights,  and  the 
Farmers'  High  Line  Canal  &  Reservoir  Com- 
pany and  others  protest  Judgment  for  pe- 
titioners and  Protestants  appeaL  Bereraed 
and  remanded. 

See.  also.  J36  Pac.  676. 

C  B.  Wmtford  and  Hcnrj  B.  Hay,  both 
of  Denver,  lor  lyipellantB.  Thomas  &  Thorn-, 
as  and  John  B.  Smitlit  all  of  Denver,  for, 
at^llees. 

KING.  J.  John  WoUE  and  Mlers  Fisher 
presented  their  Joint  petition  under  the  pro- 
visions of  the  statute  (Sess.  Laws  1903,  p. 
278  et  seq.;  Bev.  St  1006,  %  3226  et  seq.) 
praying  for  a  decree  permitting  a  change  In 
the  point  of  diversion  of  certain  adjudicated 
water  rights  in  water  district  No.  7,  to  wit: 
Seven  second-feet  of  decreed  priority  No.  11, 
from  the  headgate  of  the  Kershaw  ditch, 
and  five  second-feet  of  decreed  priority  No. 
16,  from  the  headgate  of  the  Fisher  ditch 
to  the  headgate  of  the  Rocky  Mountain 
ditch.  It  was  alleged  that  the  Kershaw 
Ditch  Company,  a  corporation,  was  the  own- 
er of  the  Kershaw  ditch  which  was  awarded 
16  second-feet  of  water  by  decree  entered 
In  1884,  and  that  petmonera  were  the  own- 


ers, In  severalty,  of  certain  shares  of  the 
capital  stock  of  said  company,  by  reason  of 
which  the  petitioner  Wolff  was  entitled  to 
the  use  of  2^,  and  the  petitioner  Fisher 
to  4^,  second-feet  of  water  so  awarded; 
that  Fisher  was  the  owner  of  the  Fisher 
ditch,  which,  under  said  adjudication,  was 
awarded  35  cubic  feet  of  water  per  second, 
out  of  which  he  asked  to  change  6  second- 
feet  The  Kershaw  ditch  had  its  headgate 
and  was  used  to  water  lands  on  the  north 
side  of  Clear  creek,  and  the  Fisher  ditch  on 
the  south  side.  The  headgate  of  the  Rocky 
Mountain  ditch  was  on  the  south  side  of 
Clear  creek  about  10  miles  further  np  the 
stream'  than  the  headgatee  of  the  ditches 
from  which  the  water  was  to  be  romoved, 
and  distributed  its  water,  generally,  to  an- 
other water  shed.  Of  the  protestants,  the 
Farmers'  High  Line  Canal  8t  Reservoir  Com- 
pany, a  corporation,  ia  the  owner  of  the 
Farmers'  Hi^  Line  Canal,  having  its  head- 
gate  stlU  further  up  the  stream  than  the 
Rocky  Mountain  ditch,  and  the  owner  of 
priority  No.  9  for  39.80  and  priority  No.  57 
for  154  second-feet;  the  Colorado  Agricul- 
tural Ditch  Company,  a  corporation,  is  the 
owner  of  the  Colorado  Agricultural  ditch; 
and  the  Lower  Clear  Creek  Ditch  Company, 
a  corporation,  the  owner  of  the  Clear  creek 
and  Platte  river  dittdi,  both  having  largo 
priorities  Junior  to  petitionera',  and  taking 
their  water  trotn  the  north  side  of  Clear 
creek  below  the  ditches  of  petitioners 

Protestants  claim  that  all  the  waters  of 
Clear  creek  have  been  appropriated  and  de- 
crees rendered  for  many  times  the  normal 
Qow  of  the  stream  at  ordinary  stages,  mak- 
ing It  necessary  to  enforce  the  decrees  each 
season  to  supply  the  ditches  in  the  order  of 
seniority ;  that  by  reason  of  the  location  of 
petitioners*  headgates  near  the  mouth  of  the 
stream,  and  the  large  area  of  Irrigated  lands 
further  up  the  stream  the  drainage  of  which 
is  toward  and  into  the  natural  stream  above 
such  headgates,  the  waters  of  said  stream 
have  been  and  constantly  are  augmented  be- 
tween the  points  at  which  the  waters  used 
by  petitioners  have  been  diverted,  and  the 
headgate  of  the  Rocky  Mountain  ditch,  at 
which  they  wish  to  divert  12  second-feet,  to 
such  an  extent  that  much  of  the  time  the 
entire  amount  and  at  all  times  a  substentlal 
part,  of  the  water  used  by  petitioners  has 
been  supplied  by  such  return  waters,  with- 
out requiring  a  demand  for  much,  if  any,  of 
the  natural  flow  as  distinguished  from  said 
return  waters ;  and  further  that  the  ditches 
of  petitioners  and  all  the  lands  irr^ted 
thereby  lie  near  and  sloping  to  the  creek, 
so  that  all  waste,  seepage,  and  surplus  from 
Irrigation  return  quickly  to  the  stream  above 
the  headgates  of  certeln  of  the  protestants' 
ditches;  that  those  conditions  have  existed 
for  40  years,  and  so  existed  at  the  Umea 
protestants  made  their  appropriatlona  junior 
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to  petitioners';  and  that  a  cIiaDge  ot  tbe 
point  of  dlrersLou  of  12  second-feet  of  wa- 
ter to  a  place  10  miles  furtlier  up  the  stream 
and  above  these  sources  of  supply  by  return 
waters  will  require  the  withdrawal  of  that 
entire  quantity  a  part  of  the  time  from  the 
natural  flow  above  the  headgate  of  the 
Rocky  Mountain  ditch,  which  must  neces- 
sarily be  taken  from  the  'Junior  decree  of 
tbe  Farmers*  High  Line  Ditch  and  other 
ditches  similarly  situated,  and  will  also  de- 
tract, in  a  substantial  measure,  from  tbe 
quantity  which  other  ditches  t>etween  the 
two  places  of  diversion  and  below  petition- 
ers' present  diversion  and  use  have  used  and 
are  entitled  to  receive.  Other  claims  are 
made,  au<ii  as  loss  of  seepace  from  the 
amount  sou^t  to  be  changed,  nonosOT,  aban- 
donment, enlarged  use  at  the  new  point 
of  use,  that  the  former  decree  is  void  or 
excessive  from  which  injury  is  asserted; 
some  of  which  will  be  considered.  The  pe- 
tition was  granted. 

The  testimony  Is  voluminous,  the  taking 
thereof  extending,  intermltt^tly,  over  a 
period  of  one  year,  and  this,  together  with 
the  law  applicable  thereto,  was  carefully  con- 
sidered by  the  trial  court  and  Its  flndings  of 
fact  and  conclusions  of  law  made  a  part  of 
tbe  record.  Tbe  court  ruled  that.  Inasmuch 
as  the  right  to  change  the  point  of  diver- 
sion of  water  rights  Is  a  vested  property 
right,  it  was  not  Incumbent  upon  the  peti- 
tioners to  prove  that  Injury  would  not  re- 
sult to  others  by  the  change  prayed  for  In 
order  to  establish  a  prima  facie  case^  but 
that  tbe  burden  was  on  respondents  to  prove 
injury  to  th^r  vested  rights;  and  further 
that  respondents,  were  bound  to  show  not 
only  that  tbe  Injury  claimed  was  to  a  vnted 
right  held  by  them,  bnt  that  the  vested  right 
•o  injured  was  equlralent  In  pn^rtiims,  as 
well  as  character,  to  that  of  petitioners,  and 
ot  a  fixed  or  determinate  Quantity,  so  tbat 
tbe  court  conld  Impose  t^ms  to  jmvent  tbe 
Injury,  as  ivovlded  by  statute,  or,  If  Impoesl- 
Ue  to  fix  tenns  and  conditions  by  which  tbe 
Injurious  effect  could  be  prevented,  or  tbe 
parties  affected  be  protected,  deny  the  ap- 
plication In  toto,  and  also  ta^  that  tbe  vest- 
ed rights  presented  by  respondents  (or  the 
oonsidaation  of  the  court  as  injnrlonaty 
affected  mte  seepage  rights,  pure  and 
■Inaple.  * 

Tbe  process  of  reasoning  by  which  a  court 
reaches  its  conclusion  Is  of  sli^t  consequence 
If  tk»  correct  comduslon  Is  reached.  But,  as 
we  do  not  agree  with  tbe  conclusion  of  tbe 
trial  court,  we  deem  It  proper  to  note  the 
forgoing  statements  and  conclusions,  because 
we  think  tbey  are  responsible  for  the  court's 
nltlinate  finding  that  injury  would  not  te- 
solt  from  the  change  granted. 

[1]  The  only  issne  raised  ftnd  supported 
tbe  erldenee  necessary  to  consider  here  Is 
as  to  tbe  quantity  of  return  waters  and  its 
effect  upon  the  conditions  that  will  be  dis- 


turbed by  the  change.  Tbe  evidence  as  to  the 
augmentation  of  the  stream  by  return  waters 
Is  conflicting  as  to  quantity  only.  Nearly  all 
tbe  testimony  on  that  subject  was  from  the 
witnesses  offered  by  respondents,  and,  being 
decisive  of  the  case,  will  be  noticed  some- 
what In  detail.  Ralston  creek  Is  a  tributary 
of  Clear  creek  and  enters  that  stream  be- 
tween the  old  point  and  the  new  point  of 
diversion;  but  there  Is  no  evidence  that  it 
Increases  the  su[^ly  of  the  stream,  except  as 
it  gathers  return  or  flood  waters.  Several 
engineers,  whose  qualifications  were  admit- 
ted, testlfled.  Thomas  Grieve,  civil  engineer 
and  bydrograpber  In  the  office  of  tbe  state 
engineer,  took  observations  and  measurements 
from  tbe  brad  of  the  ^ream  to  a  point  h^ow 
petitioners'  ditches,  from  which  he  found  a 
total  gain  of  11.9  second-feet,  which  he  desig- 
nated as  seepage.  Charles  W.  Beach,  de{>- 
Qty  state  engineer,  took  observations  and 
measurements  for  several  toys  for  ttie  pur- 
pose of  ascertaining  tbe  amount  of  tbe  re- 
turn waters,  from  which  he  computed  a  gain 
from  seepage  between  the  Rocky  Uonntain 
ditfh  and  a  point  Just  below  petltlaners* 
ditches  of  13.72  second^eet  The  difference 
between  the  estimates  of  these  two  engineers 
may  be  accounted  for  by  tbe  different  times 
In  the  year  when  the  obsOTStlons  made. 
This  witness  made  an  excellent  statement 
of  the  reason  why  injury  will  result  frmn  the 
proposed  change,  when  he  said:  "Tbe  cbange 
would  more  the  point  of  diversion  above  some 
of  tbe  sources  of  sui^ly.  Tbe  removal  up  tbe 
stream  would  be  a  tax  on  the  Junior'  decrees 
further  up."  O.  C  Schronts,  a  eli^  engineer, 
an  employe  In  tbat  capacUy  of  a  reservoir 
company,  took  observations  extending  over  a 
long  period  of  time  for  the  purpose  of  ascer- 
taining and  advising  bis  company  whether 
surplus  waters  tcma  this  stream  could  be 
found  in  sufficient  quantify  to  justify  the 
constaictlcm  of  reservtrtrs  tox  storage  for  Ir- 
rigation purposes.  His  computations  and 
estimates  were  made  from  his  own  observa- 
tions and  measurements,  conided  with  re- 
ports of  tbe  state  engineer  and  measurements 
of  tbe  stream  covering  a  period  of  years 
made  by  employte  of  the  government  His 
testimony  Is  that,  while,  during  the  time  of 
his  examination,  but  73,000  acre-feet  of  water 
came  Into  the  district,  96,000  acre-feet  were 
actually  dlstrtbufed  by  the  ditches  and  used. 
teom  which  he  concludes  that  the  difference, 
approximating  23,000  acre-fee^  arises  from 
seepage  waters,  practically  all  of  which  would 
come  Into  the  stream  or  ditches  bdow  the 
beadgate  of  the  R0(^y  Mountain  ditch.  Two 
acre-feet  are  shown  to  be  sufficient,  generally, 
to  Irrigate  one  acreitf  land.  Consequently  tbe 
return  waters,  whldi  this  engineer  found, 
would,  with  economical  use.  Irrigate  11,000 
acres  of  land.  It  is  equivalent  to  one  billion 
.cubic  feet  of  water. 

Certain  water  commissioners  and  others, 
whose  observationB  and  experience  qualified 
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them  to  testify  iDtelllgently  aa  to  the  facts, 
estimated  the  sewage  (which  word  Is  used 
by  all  the  witnesses  to  Include  all  retnra 
waters)  at  from  10  to  60  second-feet  during 
the  Irrigation  season,  the  higher  amount 
being  In  flood  season,  the  estimates  being  an 
average  of  20  or  more  second-feet  during 
the  entire  irrigation  season.  Une  of  these 
witnesses  testlfled  that,  when  but  40  second- 
feet  of  the  natural  flow  was  passing  the 
taeadgate  of  the  Rocky  Mountain  ditch,  all 
the  ditches  below  that  jwint  were  fully  sup- 
plied; the  quantity  used  being  many  times 
40  second-feet 

If  the  testimony  of  the. foregoing  witness- 
es be  accepted  as  substantially  correct,  there 
can  be  no  other, conclusion  than  that,  at  prac- 
tically all  times  during  the  Irrigation  season, 
not  only  the  petltiouers*  ditches,  but  all 
ditches  between  the  two  points  of  diversion, 
can  be  and  have  been  supplied  in  a  large 
measure  by  return  waters  which  there  make 
up  the  body  of  the  stream;  and  therefore  the 
change  In  point  of  diversion  most  necessarily 
injure  the  ditches  further  up  the  stream  to 
the  full  extent  of  the  amount  changed  dur- 
ing a  considerable  portion  of  the  Irrigation 
season.  >  The  clear  preponderance  of  the  ev- 
idence sustains  this  view. 

12]  Counsel  for  appellees  contend  that  there 
Is  a  conflict  In  the  evidence,  and  therefore 
the  flndlngs  of  the  trial  court  should  be  re- 
garded as  conclusive  upon  this  court  That 
such  rule  applies  to  this  proceeding  Is  set- 
tled In  Wadswortb  D.  Co.  v.  Brown,  39  Colo. 
57.  88  Pac.  1060.  And  upon  a  number  of  mat- 
ta»  that  were  litigated,  upon  which  extended 
evldenco  was  taken,  ijie  rule  Is  applicable 
and  accepted  as  conclusive  in  this  case.  But, 
upon  the  question  of  angmentaUon  of  the 
stream  by  return  waters  between  the  two 
points  of  diversion,  there  is  no  substgntlAl 
conflict  in  the  evidence.  This  case  cornea 
within  and  is  controlled  by  the  reasoning  as 
well  as  the  ruling  of  the  Supreme  Court  in 
Bates  V.  Hall,  44  Colo.  360,  »8  Pac.  3,  and 
Vogel  et  al,  t.  Minnesota  Canal  Co.,  47  Colo. 
634,  107  Pac.  1106,  in  whlcA  it  was  said  that, 
from  the  conditions  there  listing,  Injury  to 
Junior  approprlators  would  necessarily  re- 
sult 

As  against  the  change  sought  by  petition- 
ers, the  junior  approprlators  bad  a  vested 
rli^t  In  the  contlnnanoe  of  the  coDdltlons 
that  existed  on  the  stream  at  and  subsequent 
to  the  time  they  made  their  appnqirlatioiu, 
nnleas  the  diange  can  be  made  without  in- 
jury to  -Bucb  Tight  Vogel  et  ai  t.  Minnesota 
vuaa  Uo.,  supra.  That  right  is  a  "vested 
right"  which  respondoits  cimtend  will,  by  the 
change,  be  disturbed  to  their  injury.  As  ap- 
plied to  the  Farmers*  High  Line  Canal  Com- 
pany, the  right  affected  is  In  no  sense  a  seep- 
age right,  as  held  by  the  court  Its  Junior  de- 
creed tight,  which  is  supplied  by  natural 
flow  only,  will  be  depleted  to  supply  the  loss 
caused  by  moving  the  point  of  diversion. 


[3]  Where  the  right  to  change  the  point  of 
diversion  exists,  It  la  a  property  rl^t,  inci- 
dent to  the  water  r^ht  Itself;  but  it  Is  a 
conditional  right  (therefore  doubtful  and 
questionable)  and  does  not  exist  at  all,  as  an 
Incident  or  otherwise,  unless  it  can  be  exer- 
cised without  Injury  to  other  vested  rights; 
nor  cau  it  be  exercised  until  permission  has 
been  obtained  in'  a  proceeding  ot  this  char- 
acter. Ft  Lyon  Canal  Co.  v.  Chew,  33  Cola 
392,  402,  81  Pac.  37. 

L4J  Therefore  one  who  asserts  the  right  to 
a  change  In  the  place  of  diversion  haa  the 
burden  of  proving  that  the  change  will  not 
Injuriously  affect  the  vested  rights  of  others 
although  this  may  involve  the  proof  of  a  n^- 
ative.  Irrigation  Co.  v.  Water  Supply  &  Stor- 
age  Co.,  49  €olo.  1,  111  Pac.  610;  Vogel  et  aL 
V.  Minnesota  Canal  Co.,  supra. 

[6]  If  the  trial  court  had  correctly  placed 
the  burden  of  proving  Injury  upon  the  re- 
spondents, nevertheless  It  was  not  necessary 
that  Injury  to  their  vested  rights,  equal  in 
proportion  to  the  right  sought  to  be  changed, 
be  shown.  It  Is  sufficient  if  the  injury  be 
substantial.  The  maxim,  "I>e  minimis  non 
curat  lex,"  Is  applicable,  but,  beyond  proof 
of  substantial  injury,  the  quantum  or  char- 
acter thereof  appear  to  be  material  only  for 
the  purpose  of  ascertaining  whether,  and  in 
what  manner,  the  Injury  may  be  prevented 
or  the  injured  party  protected.  See  Hallet  v. 
Carpenter  et  al.,  37  Colo.  30.  86  Paa  317,  and 
Wadsworth  D.  Co.  v.  Brown,  supra. 

[1]  A  large  volume  of  the  evidence  intro- 
duced by  respondents  was  offered  for  the 
purpose  of  showing  nonuser  of  the  water  by 
plaintiffs,  resulting  In  abandonment  of  al- 
leged water  rights  erldencefl  by  the  decree  of 
1884,  and  much  of  the  argument  of  counsel 
is  addressed  to  the  question  of  abandonment 
For  su<^  purpose  the  evidence  was  not  ad- 
missible. Lower  Latham  D.  Co.  v.  BlJou  Irr. 
Co...  41  Colo.  213.  93  Pac.  488;  Wadsworth 
D.  Co.  y.  Brown,  supra.  In  our  opinion  it 
was  an  unfortunate  day  for  the  puMic  wel- 
fare and  for  the  owners  of  legitimate  water 
rights,  based  upon  actual  appropriation,  when 
the  Supreme  Court  felt  compelled  to  rule 
that  abandonment  could  not  be  made  an  is- 
sue In  this  special  statutory  proceeding  for 
a  change  In  the  point  of  diversion.  There  to 
no  time  so  opportune,  and  no  other  proceed- 
li^  so  appropriate,  for  trying  that  issue  as 
when,  under  a  petition  ot  this  nature,  aU 
the  ditches,  owners,  and  claimants  of  water 
rights  are  In  court;  and  the  decrees,  the  nse 
of  water,  the  conffitlons  on  the  stream,  the 
quantity  of  return  waters,  the  quantity  of  an 
enure  decreed-  appropriation  to  a  dltdi, 
whether  owned  in  several^  or  as  tenants  In 
common  by  Individnals,  or  by  a  corporation, 
to  which  the  person  seeHng  the  change  Is  en- 
titled, are  before  the  court  tor  consideration 
and  determination.  Tbnt  mle  has  become 
the  excuse  for  many  actions  osten^Uy  to 
change  the  point  of  diversion  ot  waters  ap- 
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propiiated,  while  the  real  purpose  and  ef- 
fect Li  to  KTlve  or  glTC  Uf^  to  and  make  ef- 
fbcttn  a  mere  paper  approprUtioii  of  water 
that  has  nerer  been  applied  to  a  beneficial 
nw  I>7  Qie  claimants;  and  to  meourage  weca< 
latbm  In  mxh  excess  decrees  maaQneradlng 
under  tbe  name  of  "water  rights,"  and  i»- 
snldng  In  serious  and  Irreparable  loss  to 
bona  llde  awoprlaton.  It  pnta  a  ivonlnm 
on  **watered  stock"  in  the  irrigation  sjrstem 
tbat  deals  with  and  controls  the  most  import- 
ant element  In  the  growth  of  agrieultural 
and  faortlCQltnral  products  in  this  arid  r^on, 
Ylx^  water.  However  jastlflaUe,  or  eren  nee- 
608817,  tile  ruUng  may  have  beoi,  Its  effect 
has  been  vicious.  When  once  the  change  has 
been  granted,  there  is  no  ^oeeedlng  yet  dl»> 
covered  that  affords  appropriate  relief  within 
the  reach  of  a  dalmant  with  limited  means. 
It  has  not  been  exiAained,  and  we  do  not 
know  how  abandonment  can  be  predicated  of 
a  water  ri^t  that,  although  having  Iain  dor- 
mant  for  many  years,  has  been  given  Ufie  and 
strength  and  valoe  by  decree  granting  its  use 
at  a  new  point  of  diversion.  We  give  re- 
luctant obedience  to  the  rule,  bat  suggest 
that  the  law  be  amended  by  appropriate  leg- 
islation to  admit  this  and  other  Issues,  such 
as  enlarged  use,  now  excluded.  The  danger 
of  loss  to  Junior  approprlators  arising  from 
the  law  so  established  has  been  lessened  by 
the  boieficent,  flexible,  and  far-reaching  rule 
announced  In  Yogel  et  al.  v.  Minnesota  Canal 
Co.,  supra,  that  a  junior  approprlator  of  wa- 
ter to  a  beneficial  use  has  a  vested  right,  as 
against  his  senior.  In  a  continuation  of  the 
conditions  prevailing  on  the  stream,  sur- 
ronndlng  the  general  method  of  the  use  of 
water  therefrom,  as  they  existed  at  the  time 
he  made  his  appropriation,  without  substan- 
tial change,  unless  It  appeal  that  a  proposed 
change  will  not  work  harm  to  his  vested 
rights.  It  may  be  further  mitigated  by  a 
strict  adherence  to  the  rule  that  tlie  burden 
of  showing  that  Injury  will  not  result  Is  ui>- 
on  the  person  seeking  judicial  authority  tor 
the  change.  It  Is  a  matter  of  common  knowl- 
edge that,  except  on  streams  in  which  the 
appropriations  have  not  exceeded  the  con- 
stant supply,  few  Instances  arise  In  which 
the  change  of  place  of  diversion  of  large 
quantities  of  water,  for  a  long  distance,  can 
t>e  made  without  substantial  injury  to  jun- 
iors, and  the  utmost  care  and  scrutiny  is  re- 
quired to  guard  against  such  Injury. 

[7]  But  In  the  Instant  case  the  trial  court 
admitted  such  evidence,  not  for  the  purpose 
of  showing  abandonmoit,  but  for  what  it 
migfat  be  worth  as  tending  to  prove  other 
material  Issues.  We  think  the  size  and  ca- 
pacity of  the  ditches,  the  quantity  of  water 
used,  as  measured  by  time  as  well  as  by 
volume,  the  place  where  and  the  acreage  up- 
on which  the  same  was  used,  the  periods  of 
Donuser  betwem  successive  irrigations  of  the 
land  and  CKeaslve  use,  and  the  place  and 
cDDditioos  of  cootemplated  use  after  change 


Is  mad^  all  ban  a  direct  and  Important 
bearing  an  the  question  cf  injurious  effect 
that  nay  fbllow  a  change  In  the  etmdlttonB 
existing  at  the  time  of  the  Jnnln  a^opria- 
tlon;  and  therefore,  while  Inadmissible  for 
some  purposes,  such  evidence  was  admissible 
for  otliers. 

[I]  Appellants  contend  that  the  ^vlalona 
(tf  thla  special  statute,  r^tlve  to  serrice  of 
process,  are  nnconstltntlonal  in  this:  Xhat 
they  violate  the  constltntlonal' requirement 
that  all  i»oceedlngs  in  courts  of  Justice  shall 
be  uniform,  and  that  they  deprive  interested 
parties  of  their  property  without  due  process 
of  law.  We  tUnk  this  nmtratlon  la  not  ten- 
able. The  act  of  1903,  vaOet  which  this  pro- 
ceeding was  brought.  Is  wtWed:  "An  act  In 
relation  to  the  prooednxe  in  changing  the 
point  of  dtTcrsim  of  the  right  to  use  water 
tnm  the  streams  ot  fibe  state."  By  the  Ses- 
sion Laws  of  190B,  244  (Rev.  Stats.  1008, 
I  3289;  Mills*  Ann.  Stats.  [1912  Ed.]  1  3812), 
the  provisions  of  the  act  of  1903,  relative  to 
service  of  i»ocess,  were  amended.  These  two 
acts  in  themselves,  and  by  reference  to  the 
general  irrigation  statutes,  provide  a  com- 
plete code  of  procedure  for  obtaining  Juris* 
diction  in  this  dass  of  cases. 

[tl  The  irrigation  acts  of  1879  (Laws  1879, 
p.  94)  and  18S1  (Laws  1881,  p.  142)  were  in- 
traided  as  a  system  of  procedure  fbr  deter- 
mining the  priority  of  rights  to  the  use  of 
water  for  Irrigation.  The  proceedings  under 
said  acts  are  purely  statutory.  Platte  Water 
Co.  V.  Northern  Colo.  irr.  Co.,  12  Colo.  526, 
029,  21  Pac.  711.  In  Louden  Canal  Co.  v. 
Handy  Ditch  Co.,  22  Colo.  102,  111,  43  Pac. 
535,  539,  it  is  said  of  these  statutes:  "The 
two  together  constitute  a  complete  system  of 
procedure  that  In  operation  has  been  fouud 
so  salutary  and  free  from  unnecessary  ex- 
pense as  to  command  the  tacit  indorsement 
of  all  subsequent  L^lslatures."  This  stat- 
utory proceeding  Is  not  an  ordinary  dvil  ac- 
tion or  proceeding,  but  a  proceeding  sul  gen- 
eris, to  which  the  rules  covering  ordinary 
dvIl  actions  are  not  always  applicable.  Ir- 
rigation Oo.  V.  Downer,^  19  Colo.  SOS,  36  Pac. 
787.  They  are  in  the  nature  of  police  regu- 
lations to  secure  the  orderly  distribution  of 
water  for  irrigation  purposes.  F.  H.  L.  C.  & 
R.  Co.  V.  Southwortb,  13  Colo.  Ill,  134,  21 
Pac.  1028,  4  R.  A.  707;  Combs  v.  Farmers' 
H.  L.  C.  &  R.  Co.,  38  Colo.  420,  428,  88  Paa 
396;  Broad  Bun  Co.  v.  Deuel  Co.,  47  Colo. 
573,  570,  108  Pac.  765 ;  Irrigation  Co.  v.  Wa- 
ter Supply  &  Storage  Co.,  29  Colo.  469,  476, 
68  Pac.  781.  These  proceedings  are  also  said 
to  be  analogous  to  actions  to  quiet  title 
(Crlppen  v.  X.  T.  Irrigating  D.  Co.,  32  Colo. 
447,  457,  76  Paa  794),  and  in  the  nature  of  ac- 
tions in  rem.  Broad  Rtm  Co.  v.  Deuel  Co., 
supra.  In  the  Louden  Canal  Company  Case, 
supra,  the  Supreme  Court,  by  Mr.  Justice 
Hayt,  said:  "Early  in  the  history  of  the 
state,  the  Legislature,  finding  the  ordinary 
processes  of  the  law  and  the  actions  then 
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known  to  the  courts  too  ^pensive  and  also 
inadeqaate  to  meet  tbe  novel  condltioiis  Inci- 
dent to  the  appropriation  of  vater  for  the 
purposes  of  Irrigation,  enacted  what  Is  known 
as  the  'Irrigation  Statute  of  1879.'  •  *  • 
The  main  features  of  this  act  haTe  with- 
stood the  test  of  experience  and  criticism, 
and  are  stUl  tbe  law  of  this  state." 

From  the  foregoing  It  will  appear  that  the 
general  adjudication  statutes,  of  which  the 
act  providing  proceedings  for  change  of  the 
point  of  diversion  has  become  a  part,  have 
been  nplield  ty  tlie  highest  court  of  this 
state  against  every  attack.  The  first  stat- 
utory provision  providing  a  procedure  for 
'  changing  the  point  of  diversion  was  tbe  act 
of  1889.  Session  Laws  1899,  p.  28S.  This 
was  held  valid  as  a  remedial  statute,  and  as 
a  rightful  exercise  of  tbe  police  power  of  the 
state,  and  as  providing  an  exclusive  remedy 
In  Irrigation  Oo.  v.  Water  Supply  ft  Storage 
Co.,  supra.  And  later,  in  Ft  Z^«i  Ganal 
Go.  T.  Chew,  supria,  It  was  said  that  the  right 
to  change  the  point  of  diversion  cannot  be 
exercised  at  all  until  after  a  decree  therefor 
has  been  obtained  ^der  the  statutory  ivo- 
ceedlng. 

The  acts  of  1903  and  1900,  hereinbefore 
referred  to,  amendatory  <tf  or  supplan^tary 
_to  the  act  of  1889;  as  to  tbe  practice  and 
procedure,  Including  method  of  service,  are 
sustained  for  the  reasons  berelnbefbre  given 
tor  sustaining  tbe  gmeral  Irrigation  statutes 
and  the  said  act  of  1899  as  a  valid  ezetdse 
vt  Ic^lslaUve  powers. 

Counsel  for  appellants  oontoid  Uiat  under 
the  act  (tf  190S  no  one  la  reauired  to  be  serv- 
ed at  all  unless  the  court  so  orders  upon 
good  cause  shown.  This  contention  is  not 
sustained  by  the  language  of  the  act  It  is 
provided  that  jio  further  publication  or  post- 
ing of  the  notice  required  in  orl^nal  adju- 
dication proceedings,  or  any  notice  of  In- 
dividual snbsequ^t  proceedings,  shall  be  re- 
quired, unless  by  order  of  court  upon  good 
cause  shown.  But  as  we  read  the  statute, 
In  case  of  a  hearing  upon  petition  for  trans- 
fer of  a  water  right,  the  notice  of  sucb  hear- 
ing must  be  served  not  less  than  15  days 
prior  to  the  date  of  the  hearing  In  tbe  man- 
ner provided  by  law  for  service  of  summons 
in  other  drll  actions;  and  in  addition  there- 
to the  court  upon  good  cause  shown,  may 
require  publication  or  posting  of  the  notice 
as  in  original  adjudications,  unless  tbe  peti- 
tioner shall  elect  to  proceed  under  the  stat- 
ute in  force  at  and  prior  to  the  time  of  the 
passage  of  the  act  of  1905,  in  case  of  which 
election  service  of  notice,  in  order  to  be 
good,  must  In  all  respects  comply  with  the 
provisions  of  such  statute-  The  case  of 
Bear  Lake  Co.  v.  Budge.  District  Judge,  9 
Idaho.  703,  76  Pac.  614,  617,  618.  108  Am. 
St  Rep.  179,  upon  which  appellants  rely  to 
support  their  contention  that  the  foregoing 
'^•'ovlslonB  are  unconstitutional,  although 
ng  and  conclusive  in  its  reasoning  upon 


the  stetute  of  the  stete  of  Idaho,  Is  not  In 
point,  and  therefore  not  conclusive  nor  par- 
ticularly persuasive  under  the  statute  now 
being  considered.  The  Idaho  statute  provid- 
ed for  an  adjudication  lustltated  In  tbe 
name  of  a  water  commissioner  and  for  con- 
structive service  of  summons  by  publication 
only,  under  which  the  Supreme  Court  of 
that  state,  In  the  case  cited,  held  that  the 
law  violated  the  provisions  of  the  federal 
Constitution  and  the  stete  Constitution  pro- 
hibiting the  taking  of  property  vrlthout  doe 
process  of  law,  and  also  the  provisions  of 
the  state  Constitution  which  require  all  laws 
relating  to  courts  to  be  general  and  of  uni- 
form application,  and  the  proceedings  and 
practices  of  courte  to  be  uniform.  Our  stat- 
ute provides  for  personal  service,  where  such 
service  can  be  made,  and  constructive  serv- 
ice, as  in  other  civil  cases,  such  aa  suits  to 
qnlet  title  or  proceedings  In  rem,  where  per* 
Bonal  service  cannot  be  made. 

[1 Q]  It  Is  also  objected  that  proper  servloe 
and  proof  of  aenice  were  not  made.  Upon 
the  petition's  twlng  filed,  the  court  ordved 
notice  to  be  published  for  tour  succeasiTe 
weeks  in  three  newspapers,  one  in  ea(^  coun- 
ty Into  whkb  water  district  Na  7  extended, 
and  that  service  of  aald  notice  and  proof 
thereof  be  furnished  to  the  court  aa  required 
by  law  in  sudi  rases.  Pfiblicatton  of  the 
notice  was  made  and  due  proof  submitted, 
in  addition  to  which  ooples  of  the  ord«  and 
notice  were  personally  served  upon  a  large 
nnmtKr  of  individuals  and  corporatlMia,  and 
Iffoof  thereof  made  by  tbe  affidavit  of  a  per- 
son  cOTtified  by  the  clerk  of  the  court  to 
be  a  credible  and  rdlable  person;  and,  la 
addition  to  giving  the  persons  named  aa 
served,  the  affidavit  stated  generally  that  the 
notice  mis  served  "on  the  owners  and  dalm* 
ants  of  all  the  ditches  taking  water  ont  ol 
the  public  streams"  in  water  district  Na  7 
for  irrigation,  aa  shown  by  the  statement  on 
file  and  the  decree  entered  in  this  cause  la 
October.  1881,  and  also  that  10  copies  of  said 
notice  were  posted  in  10  public  places  in 
said  water  district,  stating  the  places  at 
which  said  notices  were  posted.  Including  one 
copy  at  the  post  office  and  one  at  the  court- 
house in  the  city  and  county  of  Denver.  The 
court,  in  its  findings  and  decree,  recited  that 
due  service  of  said  notice  had  been  made 
on  all  persons  who  may  be  affected  by  the 
change.  During  the  progress  of  the  hear- 
ing, It  was  shown  that  the  Kershaw  Ditch 
Company  had  not  been  made  a  party  to,  nor 
notified  of,  the  proceedings,  and  that  certain 
persons  residing  in  tbe  water  district,  hav- 
ing Interests  in  the  Kershaw  dltdi  and  its 
water  rights  adverse  to  the  petitioners'  and 
to  the  Kershaw  Ditch  Company,  bad  not 
been  served  with  notice.  Thereupon  counsel 
for  petitioners  entered  appearance  for  the 
Kershaw  Ditch  Company,  and  on  behalf  of 
said  company  consented  to  the  change  pray- 
ed tor.    TbB  evidence  showed  that  prior 
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thereto  these  partleB  had  secared  a  decree 
adjudging  such  parties  to  be  the  owners  of- 
several  interests  in  the  Kershaw  ditch  and 
In  its  water  rights,  amounting  in  all  to  aboat 
110  statntor7  inches,  from  which  judgment 
an  appeal  had  been  taken  at  that  time,  but 
which  has  since  been  affirmed  by  the  Su- 
preme Court  Wolff  T.  Pomponia,  52  Colo. 
109,  120  Pac.  142.  It  Is  contended  by  appel- 
lees that  the  Kershaw  Ditch  Company,  a 
corporation,  represented  all  the  consumers 
of  water  under  said  ditch,  and  therefore  that 
its  appearance  constituted  an  appearance  for 
these  other  parties.  But  it  is  clear  that  the 
dltc^  company  did  not,  as  aUeged  In-  its  peti- 
tion, own  the  oitire  ditch  nor  represent  the 
Interests  of  these  claimants,  but  such  parties 
were  adverse  In  interest  And  it  is  equally 
clear  that  they  were  not  only  proper  but 
tndisi)ensable  parties  to  this  proceeding,  and 
that  no  judgment  binding  upon  them  could 
be  entered  herein  In  the  absence  of  notice  or 
appearance,  or  waiver  of  such  notice,  or 
cousent  to  the  decree.  They  were  entitled 
to  personal  service,  and  the  published  notice 
was  not,  as  to  them,  sufficient 

[11]  It  Is  contended  that  two  copies  of  the 
notice  posted  by  appellees  were  posted  out- 
side the  irrigation  district,  and  that  there- 
fore such  service  was  void.  In  this  respect 
we  agree  with  appellants ;  bat  such  posting 
was  In  excess  of  the  requirements  of  the  pro- 
visions of  the  act  of  1905,  was  unnecessary, 
and  void  service  in  that  respect  Is  Immateri- 
aL  In  Irrigation  Co.  v.  Water  Supply  & 
Storage  Co.,  supra,  it  Is  held  that  the  inter- 
ests of  the  state  are  involved  In  this  pro- 
ceeding, and  its  rights  should  be  protected, 
and  that  the  courts  must  enforce  the  stat- 
ute and  "sua  sponte  require  all  persons  who 
may  be  affected  by  the  desired  change  to  be 
notlfled  of  the  proceeding  and  given  an  op- 
portunity to  be  heard."  For  want  of  prop- 
er service  the  Judgment  cannot  be  sustained. 

Upon  the  views  expressed,  it  is  apparent 
that  the  Judgment  appealed  from  must  be 
rerened,  and  the  cause  remanded,  with  di- 
rectlons  to  deny  the  petition,  unless  it  be 
shown  that  terms  may  be  imposed  upon 
which  the  change  in  point  of  diversion  may 
be  granted.  As  to  whether  such  terms  may 
be  ascertained  and  Imposed,  we  express  no 
opinion.  If  further  hearing  upon  the  peti- 
tion la  had,  after  due  notice  to  the  parties 
DOt  heretofore  brought  into  court  In  this 
proceeding,  the  evidence  heretofore  taken 
may  be  considered  together  with  such  other 
evidence  as  may  be  offered. 

Reversed  and  rrananded. 


(M  Or.  M) 

aOBSON  V.  DATID  cC  aL 

(Supreme  Court  of  Oregtn.  April  8,  1918.) 

Bbokebs  (S  49*)— OONTRAOT^-CONemUCnON— 
ACCOUNTINQ. 

■The  owner  of  certain  land,  desiring  to 
market  it,  executed  a  written  contract  by  which 


plaintiff  and  defendants,  other  than  the  owner's 
administrator,  agreed  to  sell  the  land,  and,  aft- 
er the  owner  had  been  paid  its  value,  interest, 
and  expenses,  all  the  proceeds  of  sales  of  re- 
maining land  should  be  equally  divided  between 
the  owner  and  the  brokers.  After  enough  land 
had  been  sold  to  repay  the  owner,  he  conveyed 
the  remaining  land  to  one  of  the  brokers;  tbe 
conveyance  having  no  relation  to  the  original 
agreement  and  made  for  the  sole  benefit  of  such 
owner.  Held,  that  the  contract  did  not  give 
the  brokers  any  interest  in  the  land,  and  hence 
plaintiff  could  not  maintain  a  suit  against  tbe 
owner's  administrator  nor  arainst  bis  fellow 
brokers  for  an  accounting  without  showing  a 
performance  of  his  part  of  tbe  contract,  to  wit, 
that  he  liad  used  his  beat  endeavon  to  find  pur- 
chasers and  bad  aided  in  making  sales. 

[Ed.  Note.— F<w  other  cases,  see  Brokers, 
Cent.  Dig.  H  70-72 ;  Dec  Dig.  |  49.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  J.  P.  Kavanaugh,  Judge. 

Action  by  Jesse  Hobson  against  M.  H.  Da- 
vid, administrator  of  John  B.  David,^  de- 
ceased, and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

On  Jnly  8.  1889,  John  B.  David  entered 
into  an  agreement  with  the  plaintiff  and  de- 
fendants Oliver  and  Colcord  tor  the  platting 
and  sale  of  certain  lands  owned  by  the  said 
John  B.  David.  So  far  as  Involved  here,  the 
agreement  is  as  follows:  "This  agre^moit, 
made  this  8tb  day  of  July,  A.  D.  1889, 
and  between  John  B.  David  and  Juliette  Da- 
vid, his  wife,  the  imrtlea  of  tbe  first  part, 
and.  A  P.  OUver,  J.  C  Colcord,  and  Jesse 
Hobson  of  tile  second  part,  wltnessetb:  That 
whereas  the  said  John  B.  David  Is  the  owner 
in  fee  simple  of  the  following  described  tract 
of  land,  situated  In  tbe  county  of  TamblU,  In 
the  state  of  Qregon  [here  follows  t2ie  descrip- 
tion]. And  whereas  tbe  pntchase  xnlce  of 
said  tracts  of  land  is  five  thousand  fbnr  hun- 
dred (fS,400)  dollars.  And  whereas  the  said 
parties  of  tbe  second  part  have  contracted 
and  agreed  to  superintend  and  manage  Qie 
laying  off  and  sale  of  said  tracts  as  an  addi- 
tion to  the  said  town  of  Newberg,  Now, 
therefore.  It  is  hereby  contracted  and  agreed 
by  and  between  the  said  parties  of  the  second 
part  as  foUows:  (1)  The  said  parties  of  the 
second  part  shall  cause  all  of  said  tract  not 
already  surveyed  and  platted  as  a  part  of 
the  town  of  Newberg  to  be  surveyed  and  laid 
off  as  an  addition  to  the  said  town  of  New- 
berg.  <2)  They  shall  use  their  best  endeavors 
to  find  purchasers  for  all  of  said  lots  and 
blocks  at  and  'for  such  price  as  shall  have 
been  mutually  agreed  upon  between  the  par- 
ties hereto.  As  fast  as  said  lots  and  blocks 
shall  be  sold  the  said  parties  of  the  first 
part  shall  make  and  execute  deeds  to  the 
purchasers,  and  shall  collect  and  receive  the 
purchase  money  for  the  same  until  it  shall 
amount  to  such  sum  as  shall  pay  the  ex- 
penses of  said  survey  and  sale  and  to  the 
parties  of  the  first  part  said  purchase  price 
of  five  thousand  and  four  hundred  ($5,400) 
dollars,  with  interest  on  the  same  from  June 
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26, 1889,  at  tbe  rate  of  8  per  cent  per  annum, 
and  thereafter  all  the  proceeds  of  such  sales 
shall  be  equally  divided  between  the  said 
John  B.  David,  A.  P.  Oliver,  J.  C.  Oolcord, 
and  Jesse  Hol^n,  share  and  share  alike, 
[^gned]  Jno.  B.  David.  Juliette  S.  David,  A. 
P.  Oliver,  Jesse  Hobson,  J.  C.  Colcord."  Hob- 
son,  Oliver,  and  Colcord  platted  and  surveyed 
said  tract  as  an  addition  to  the  .town  of 
Mewber^  and  proceeded  to  make  sales ;  but, 
on  account  of  the  financial  stringency  com- 
mendiv  with  the  years  18d2  and  1883,  few 
sales  were  made  for  many  yeara,  and  about 
1892  or  1893  the  plaintiff  reeved  from  New- 
b^  and  ceased  any  effQrt  to. farther  the 
agreonent  OUver  and  Colcord  continued  to 
care  tat  the  propertyt  maUng  improvements, 
paying  the  taxes,  and  making  mdi  sales  as 
they  could,  until,  In  1908,  much  of  the  prop- 
erty had  been  sold,  and  David  was  paid  the 
15,400  and  interest  In  December,  1908.  John 
B.  David  died,  and  defendant  M.  H.  David 
waa  anointed  administrator  of  bis  estate. 
About  the  time,  of  the  death  of  John  B.  Da- 
vid, plaintiff  called  on  the  defendants  for  an 
accoontiiig  of  the  proceeds  from  the  sales  of 
the  said  land,  and  in  May,  1910,  brought  this 
suit  to  compel  aucb  accounting.  On  .^ril  13, 
1896,  John  B.  David  and  wife  conveyed  the 
part  of  said  land  remaining  unsold  to  de- 
fendant Oliver.  Plaintiff  alleges  It  was  so 
conveyed  In  trust  for  all  of  the  parties  to  the 
agreement,  which  all^atlon  1b  denied  by  the 
answer.  The  answer  admits  the  contract, 
and  alleges  that  between  1891  and  1893 
plaintiff  abandoned  the  said  enterprise  and 
deserted  Colcord  and  Oliver,  leaving  them  to 
carry  ont  the  contract  and  to  handle  and  look 
after  the  said  property  as  best  they  could. 
Through  the  growth  of  the  town  of  Newberg, 
that  part  of  said  land  now  unsold  Is  of  the 
value  of  about  $20,000.  Upon  the  trial,  the 
court  made  findings  in  favor  of  defendants, 
and  rendered  a  decree  dismissing  the  suit 
for  want  of  equity.   Plaintiff  appeals. 

D.  P.  Price,  of  Portland  (G.  M.  Idleman, 
of  Portland,  on  the  brief),  for  appellant  J. 
M.  Gearin  and  O.  A.  Neal,  both  of  Portland 
<DoIph,  Mallory,  Sinum  ft  Gearin  and  Wil- 
son ft  Neal,  all  of  Portland,  on  the  brief),  for 
respondents. 


BAKIN,  J.  (after  stating  the  facts  as 
above),  ^e  theory  upon  which  the  plain- 
tiff asks  to  iBoover  is  Uiat  the  agreement 
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vested  in  each  of  the  parties  thereto  an  eijual 
Interest  in  the  land.  Unless  that  Is  the  effect 
of  the  agreement,  plaintiff  has  no  standing 
in  the  court  The  land  was  the  property  of 
David,  and  the  other  parties  had  no  money 
Invested  in  it,  nor  claim  upon  it  other  than 
as  disclosed  by  this  agreement  David  en- 
tered into  an  agreement  with  them  by  which 
they  were  to  put  the  land  on  the  market  and 
sell  It ;  and  after  David  was  paid  the  value 
of  the  land,  and  the  Interest  and  expenses  of 
putting  It  on  the  market  and  selling  It  were 
satisfied,  all  the  proceeds  of  such  sales  should 
be  divided  equally  between  David,  Hobson. 
Oliver,  and  Colcord.  The  conveyance  of  the 
unsold  land  by  David  to  Oliver  had  no  rela- 
tion to  the  agreement  of  July  8,  1889,  but 
was  made  for  the  sole  benefit  of  David. 
That  agreement  does  not  transfo*  to  Hob- 
son, Oliver,  and  Colcord  any  title  or  IntereBt 
in  the  land,  but  merely  entitled  them  to  a 
share  of  the  proceeds  from  sales  after  cer- 
tain claims  were  paid.  Any  land  not  sold 
remains  the  property  of  David,  and  Hobson, 
Oliver,  and  Colcord  have  no  claim  upon  It, 
nor  interest  In  it;  and,  before  plaintiff  can 
be  entitled  to  an  accounting  against  OUver 
and  Colcord,  he  must  show  that  he  has  ful- 
filled his  part  of  the  agreement  namely,  that 
he  has  used  his  best  endeavors  to  find  pur- 
cha^rs  for  the  property,  and  that  he  aided 
In  making  the  sales.  As  against  David,  his 
estate,  or  the  land,  plaintiff  can  have  no 
claim ;  and  he  shoWs  by  his  own  testimony 
that  he  left  the  labor,  expense,  and  burden 
of  the  sales  and  care  of  the  property  exclu- 
sively to  Oliver,  when  he  said;  "It  was  not 
expected  that  Mr.  Colcord  or  myself  would 
not  be  deeply  Interested  in  the  sale  of  the 
property,  because  we  had  the  utmost  confi- 
dence in  Mr.  Oliver  to  carry  on  the  business, 
and  he  did  it  about  as  well  as  it  could  be 
done."  He  further  testified  that  he  most 
certainly  did  rely  entirely  upon  Mr.  Oliver 
taking  care  of  that  end  of  the  business;  that 
he  knew  that  Oliver  was  able  to  handle  that 
better  than  the  three  of  them;  and  tbAt 
from  about  the  year  1892  or  1893  until  this 
time  he  has  not  done  aoythlng  to  further 
the  sale,  bnt  in  fact  abandoned  the  contract 
about  that  time.  He  has  done  nothing  to  aid 
In  the  disposition  of  the  laud,  nor  has  he 
aided  in  making  the  sales,  and  therefore  has 
no  claim  for  an  accounting  against  Oliver 
and  Colcord;  and,  having  no  equity  in  tihe 
land,  there  is  no  equity  In  his  favor. 
The  decree  is  affirmed. 
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(S4  Or.  CS4) 

BREESB  T.  WIIJ>WOOD  LIMBER  CO. 
(Snpreme  Coort  of  Orecon.    April  1,  1913.) 

3.  NiGuoENCE  ({  43*)— Use  or  Pbofebtt. 

While  a  landowner  may  do  whatever  he 
win  with  his  propeity,  he  cannot  use  It  to  ai 
to  imperil  the  rights  of  others,  and.  if  be  on-, 
dertakes  to  do  ao  act  br  which  the  conduct 
of  others  may  be  effected,  be  is  bound  to  set 
in  racb  a  manner  that  those  who  are  led  to 
a  course  of  action  shall  not  snSer  loss  by  his 
aei^ence,  consequently  a  landowner  who  has 
a  spur  track  upon  his  property  is  liable  for 
his  negligence  In  piling  lumber  so  close  to  the 
track  thst  a  serrant  of  the  railroad  company 
in  switcUns  cars  tbereOB  was  injured. 

fBd.  Note.— For  other  cases,  see  Ne^gence, 
Cent  Dig.  |  58;  Dec  Dig.  S  43.*) 

2.  NsouaBNCB  <i  130*)^uKsnoH  job  Ju- 
»r— CowTWBOTOET  Xegligenck. 

In  a  personal  injury  action,  when  the  de- 
fense of  contributory  negligence  is  nrged,  it 
mast  be  submitted  to  the  Jury,  tmless  from  all 
the  evidence  it  appears  that  reasonable  men 
acting  as  the.  triers  of  fact  would  necessarily 
find,  either  that  the  plaintiff  knew  and  appre- 
ciated the  danger,  or  that  ordinarily  prudent 
men  under  the  same  drcumatances  would  have 
acquired  such  knowledge  and  appreciation. 

[Ed.  Note. — for  other  eases,  see  Negligence, 
Cent.  Dig.  H  277-^;  Dec  Dig.  |  136.*1 

3.  Neouobnce  (i  136*)— Qt  ESTioN  roB  Jn> 

BY— CoNTBIBtlTOBT  NEGLIGENCE. 

Where  a  lumber  corporation  whldi  had  a 
■par  track  upon  its  property  piled  the  lumber 
so  dose  to  the  track  that,  when  it  leaned  over, 
it  would  naturally  strike  a  brakeman  riding 
on  the  steps  of  a  car  switched  on  the  track, 
the  question  of  the  brakeman's  contributory 
aegUgence  in  failing  to  notice  the  danger  is 
for  the  jury,  since  contributory  negligence  will 
not  be  imputed  as  a  matter  of  law  to  a  person 
who  receives  an  injury  from  a  danger  simply 
from  the  fact  that  it  might  iiave  been  seen,  and 
the  nature  of  the  brakeman's  duties  being  ndi 
M  to  neceaaarily  distract  bli  attention. 

Note^For  other  cases,  see  Negligence, 
Cent.  Dig.  U  277-^:  Dec.  IMg.  |  136.*! 

Appeal  firom  Clrcait  Court,  Lane  Countj; 
Lawrence  T.  Harris,  Judge. 

Action  by  Herman  H  Breese  against  the 
Wlldwood  Lamb«r  Company.  F^'om  a  Judg- 
ment for  philntlff,  defendant  amieAla.  Af- 
flrmed. 

This  is  an  action  for  damages.  Plaintiff 
had  a  verdict  and  judgment  for  $1,200,  and 
defendant  appeals. 

The  defendant  is  the  owner  of  a  mill  and 
lomber  yard,  with  a  dock,  at  Wildwood, 
Lane  connty.  Or.,  and  procured  the  construc- 
tion b7  ttie  Oregon  &  Southeastern  Railroad 
Companr  a  spur  track  extending  from  the 
main  line  Into  the  mlllyard  fbr  the  purpose 
of  transiMrtlDg  lumber  therefrom.  At  the 
time  of  the  injury  complained  of,  June  13, 
1910,  plaintitf  was  a  brakeman  in  the  em- 
ploy of  the  railroad  company.  He  had  been 
at  work  as  a  regular  brakeman  since  May 
28,  1910.  and  as  an  extra  hand  for  a  portion 
of  the  time  since  December,  1909.  With  the 
engineer  and  fireman,  he  was  engaged  in 
backing  an  engine  and  one  car  in  on  the  spur 
track  for  the  purpose  of  taking  out  a  car  of 
lumber.    He  turned  the  switch,  and  as  the 


car  passed  him  he  caught  hold  of  the  ladder 
on  the  tide,  inteodins  to  go  to  tb»  top  of  the 
car.  Just  as  he  Jumped  on  his  switch  k^s 
which  were  attached  to  his  clothing  caught 
In  his  gloves,  and  he  stopped  to  adjust  t2ie 
keys,  banging  on  with  his  left  hand.  When 
not  far  from  the  top  of  the  car,  be  noticed 
that  the  pile  of  lumbw  was  so  near  die  car 
that  he  would  come  In  contact  with  IL  He 
endeavored  to  get  down  from  the  ladder, 
but  before  he  could  do  so,  and  just  as  he 
made  the  second  step,  he  was  caught  be- 
tween the  car  and  the  pile  of  lumber,  attd 
Injured.  The  lumber  was  piled  by  the  de- 
fendant company  about  12  or  14  feet  high, 
4  feet  from  the  rails,  and  IS  Inches  from  the 
box  car  at  the  bottom,  and  leaned  1  foot  to- 
wards the  track  from  a  vertical  line.  One 
rail  of  the  t^ck,  which  was  on  a  curve,  had 
an  elevation  of  2  Inches,  so  that  a  car  would 
be  tilted  about  6  Indies  fri>m  tlie  lumber, 
and  the  top  of  a  passing  car  would  be  about 
12  inches  from  the  same.  The  rounds  of  the 
ladder  were  2%  or  3  Inches  from  fiie  side  of 
the  car  leaving  a  space  at  the  top  of  about 
9  Inches  between  the  ladder  and  tiie  lumber. 
The  car  was  moving  at  the  rate  of  about 
6  or  8  miles  an  hour. 

Plaintiff  alleges  as  the  gist  of  the  negli- 
gence on  the  part  of  defendant  that  in  pil- 
ing the  lumber  defendant  carelessly  and  neg- 
ligently erected  the  same  with  the  base 
thereof  within  4  feet  of  the  rails  of  the 
track,  and  built  the  same  to  such  a  height 
that  the  top  of  the  idle  of  lumber  leaned 
over  towards  the  rails  of  the  spur  track  and 
was  wltiiln  8  Inclies  of  the  top  of  the  car 
on  the  swltfA,  that  It  was  plaintiff's  duty 
as  a  brakeman  to  attend  to  the  switching 
and  coupling  of  cars,  and  to  dlmb  over  and 
upon  the  same.  The  defmdant  denies  any 
negUgence,  and  pleads  that  In  erecting  the 
idle  of  lomber  the  same  was  done  in  a  care- 
ful manner,  so  that  the  pile  was  at  least  2 
feet  from  the  sides  of  the  cars  used  by  the 
railway  company ;  that  the  plaintiff  was  an 
experienced  brakeman  and  fomlliar  with  the 
woric,  and  the  switch  beside  which  the  lum- 
ber was  piled ;  that  the  location  of  the  lum- 
ber was  well  known  to  him,  and  that.  If 
there  were  any  danger  therefrom,  It  was 
open  and  vldble;  that  plaintiff  should  have 
taken  a  position  upon  the  other  side  of  the 
car;  that  he  could  have  seen  the  danger, 
but  that  he  negligently  and  carelessly  re- 
mained on  the  aide  of  the  car  upon  whidt 
the  lumber  was  piled ;  that  he  had  ample 
time  in  wiildi  to  climb  to  the  top ;  that  as 
the  car  approached  the  pile  of  lumber  he 
leaned  and  swung  out  from  the  side  In  a 
careless  manner,  and  was  guilty  of  contribu- 
tory negligence.  Ther6  were  no  contractu- 
al relations  between  plaintiff  and  defend- 
ant It  doee  not  ap[)ear  that  the  plaintiff 
was  at  any  time  warned  of  the  proximity  of 
the  pile  of  lumber  to  the  track.  The  evi- 
dence shows  that  the  lumber  was  about  2CS0 


*Wm  other  eases  um  same  topic  and  section  NUUBER  la  Deo.  Dig.  *  Am.  Dl*.  K«y-Mo.  Beriea  *  Esp'r  Indnst 
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feet  from  the  switch ;  that  plaintiff  had  rid- 
dra  In  on  the  top  of  tiie  car  a  few  tlines 
while  making  flying  switches,  but,  as  he 
states  that  he  bad  never  noticed  the  dis- 
tance between  the  pile  of  lumber  and  the 
track  before  the  date  of  the  Injury.  It  is 
tn  evidence  that  In  getting  on  a  moving 
train  at  switches  It  Is  the  proper  place  for 
a  brakeman  to  get  on  the  ladder  on  the  side 
of  the  car  to  perform  his  duties.  It  appears 
that  plaintiff  got  <m  the  etde  <d  the  car  that 
was  most  coaveidait 

J.  8.  Medley*  ot  Ckfttage  Orore,  and  A.  O. 
Woodcock,  of  ISagene  (Woodcock  ft  Smith, 
of  E}Dgene,  on  ihe  brief),  t6v  appellant  John 
If.  Williams,  of  Eugene  (Williams  &  Bran, 
of  Bogene,  on  the  brief),  for  respondent. 

BHAN.  J.  (after  stating  the  facts  as  above). 
At  the  close  of  the  plaintiff's  case,  defend- 
ant's counsel  moved  for  a  nonsuit,  and  as-' 
signs  the  refusal  to  grant  the  same  as  er- 
ror. It  Is  the  contention  of  defendant  that 
the  plaintiff  knew  that  the  pile  of  lumber 
was  there,  and  that  be  could  have  seen  the 
same  If  he  had  made  any  effort  to  observe 
it,  or  had  used  reasonable  care  on  his  part 

[1]  This  is  the  only  question  raised  and 
relied  upon  in  this'cas&  In  Wharton's  Law 
of  Negligence  (2d  Ed.)  {  782,  we  find  this 
familiar  statement:  "I  can  undoubtedly.  In 
exercise  of  my  rightful  liberty,  do  generally 
with  my  property,  within  Its  own  orbit,  what 
I  will ;  but,  If  I  so  wield  it  as  to  impinge 
upon  the  rights  of  others,  then  I  am  liable 
for  the  damage  so  produced.  •  «  •  Thus 
I  may  dig  idts  at  my  pleasure  on  my  land; 
but  I  will  nevertheless  be  liable  if  any  per- 
son having  a  right  or  even  permission  to 
enter  the  land  falls  into  one  of  these  pits 
and  is  hurt"  In  Id.  8  437,  it  Is  said:  "If 
a  person  undertakes  to  do  an  act  or  dis- 
chaige  a  duty  by  which  the  conduct  of  oth- 
ers may  properly  be  regulated  and  governed, 
he  is  bound  to  perform  it  in  such  manner 
that  those  who  are  rightfully  led  to  a  course 
of  conduct  or  action,  on  the  faith  that  the 
act  or  duty  will  be  duly  and  properly  per- 
formed, shall  not  suffer  loss  or  Injury  by  rea- 
son of  his  n^Ilgence." 

[2,  t]  The  main  contention  of  the  defend- 
ant is  that  the  risk  was  an  op^,  visible  one, 
and  that  plaintiff  knew,  or  ought  to  have 
known,  of  the  proximity  of  the  pile  of  lum- 
ber to  the  spur  track.  Contributory  negli- 
gence will  not  In  all  cases  be  Imputed  as  a 
matter  of  law  to  a  person  who  receives  an 
injury  from  a  danger  simply  from  the  fact 
alone  that  it  might  have  been  seen,  for  the 
reason  that  the  nature  of  his  duties,  or  the 
surrounding  drcnmstances,  may  be  such  as 
to  detract  his  attention  from  the  danger.  1 
Tbomp.  on  NegUgence  (2d  Ed.)  S  189;  Gentz- 
kow  V.  Portland  Ry.  Co.,  54  Or.  114,  124. 
102  Pac.  614.  135  Am.  St  Rep.  821;  Webb 
V.  Heintz,  62  Or.  444,  07  Pac.  75.3.  In  dis- 
cussing a  similar  question.  In  the  case  of 
Johnston  t.  O.  S.  I«.  Co,  23  Or.  9^  at  page 
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105,  31  Pac.  283,  at  page  286,  !n  the  opinion. 
Justice  Moore  said:  "An  open,  vlaible  risk 
Is  such  an  one  as  would  in  an  instant  appeal 
to  the  senses  of  an  intelligent  person.  Wood, 
Mas.  &  8er.  763.  It  Is  one  so  patent  that  it 
would  be  Instantiy  recognized  by  a  peraoa 
familiar  with  the  business.  It  Is  a  risk 
about  which  there  can  be  no  difference  of 
opinion  in  the  minds  of  intelligent  persons 
accustomed  to  the  service.  It  is  not  expect- 
ed that  the  servant  will  make  close  scrutiny 
into  all  the  details  of  the  instmmentaUtles 
with  which  he  deals.  His  employment  for- 
bids that  he  should  thus  spend  his  time.  If 
the  rule  were  otherwise,  the  management  of 
a  great  railway  system  would  be  needlessly 
slow.  The  servant  is  expected  to  observe 
such  objects  only.  In  the  absence  of  notice,  as 
would  in  an  instant  convince  him  of  their 
danger.  It  Is  not  expected  of  a  switchman 
that  he  should  carefully  measure  the  dis- 
tance between  a  switch  target  and  the  rail.** 
When  a  defense  of  contributory  negligence  la 
claimed  as  a  ground  for  a  nonsuit  as  in  this 
case.  It  must  appear  that  reasonable  men, 
acting  as  the  triers  of  the  fact  would  find, 
without  any  reasonable  Ilkdlhood  of  differing 
in  their  views,  either  that  the  plalnttff  knew 
and  appreciated  the  danger,  or  that  ordina- 
rily prudent  meq  under  the  same  dream- 
stances  would  readily  acquire  such  knowledge 
and  appreciation.  The  fact  that  the  plaintiff 
had  actual  or  constructive  knowledge  must 
appear  either  directly  or  by  necessary  in- 
ference from  the  evidence  and  the  uniform 
experience  of  men,  before  the  court  can  or- 
der a  nonsuit  on  this  ground;  and  this  re- 
sult must  follow  after  the  evidence  has  re- 
ceived a  construction  most  favorable  to  the 
plaintiff.  Gentzkow  v.  Portiand  Railway  Co., 
54  Or.  114.  126.  102  Pac.  614,  135  Am.  St 
Hep.  821. 

The  plaintiff  was  perfomdng  a  service  for 
the  defendant  in  going  after  the  loaded 
car.  The  engine  was  being  ran  In  on  the 
spur  track  for  the  purpose  of  taking  out  a 
car  of  lumber  from  defendant's  mill ;  there- 
fore plaintiff  was  rightfully  upon  the  prem- 
ises and  engaged  in  performing  his  duty. 
He  had  a  right  to  expect  that  the  yard  was 
reasonably  free  from  snares  or  unseen  and 
dangerous  traps,  so  that  a  car  could  pass 
safely  over  the  track  In  accomplishing  the 
purposes  for  which  the  spur  was  designe<1. 
The  evidence  is  to  the  purport  that  Breese 
was  discharging  his  duties  in  the  customary 
manner;  that,  while  he  had  switched  cars 
on  the  spur  before,  this  was  the  first  occa- 
sion that  he  had  had  to  go  in  for  the  purpose 
of  taking  out  a  car,  as  he  did  on  the  day  of 
the  accident  He  states  that  he  knew  that 
the  pile  of  lumber  was  there,  but  that  be 
had  not  noticed  Its  proximity  to  the  track. 
It  does  not  appear  that  plaintiff  bad  any 
reason  for  thinking  that  there  was  any  lesf: 
danger  on  the  opposite  aide  of  the  car  than 
there  was  on  the  side  upon  which  he  climbed. 
It  cannot  be  said  as  a  matt^  of  law  xaaM 
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the  plalntltt,  acting  as  a  brakeman  In  switch- 
ing a  car,  was  careless  In  climbing  or  rid- 
ing npon  the  aide  of  the  car  (Sou.  Kana.  Ry. 
Co.  T.  Michaels,  S7  Kan.  474,  46  Pa&  938), 
nor  that  In  the  exercise  of  ordinary  caie  he 
fdioald  have  noticed  the  nearness  of  the  pile 
of  lumber  to  the  track  which  curved  toward 
the  lomber,  nor  that  he  knew  of  and  ap- 
preciated the  danger,  and  was  therefore 
guilty  of  contributory  n^ligence.  These 
questions  were  properly  for  the  determina- 
tion of  the  Jury  from  all  the  facts  and  clr- 
fumstances  as  disclosed  by  the  evidence  In 
the  case.  Johnston  r.  O.  S.  L.  Ry.  Co.,  sn- 
pra;  Mlllen  v.  Pac.  Bridge  Co.,  51  Or.  538, 
554,  95  Pac.  196;  Galvin  v.  Brown  &  Mc- 
Cabe,  53  Or.  698,  612, 101  Pac.  671.  The  Jury 
may  have  reasonably  believed  that  the  plain- 
tiff did  not  know  of  the  dangerous  location 
of  the  lumber  before  the  accident,  and  that 
on,  account  of  his  duties,  and  his  position 
when  cUmUng  ap  the  side  of  the  car  with 
his  tAce  towards  the  same,  and  arranging 
bis  Bwltch  keys,  he  did  not  see  that  the 
lumber  was  so  near  the  rails  as  to  prevent 
his  mssing  in  that  manner  until  it  was  too 
late  to  avert  the  danger,  and  that  plaintiff, 
as  an  ordinarily  prudent  man  acting  under 
Huch  circumstances,  would  not  readily  know 
and  appreciate  the  danger.  1  Thomp.  on 
Negligence  (2d  Ed.)  {  446 ;  Qentzkow  v.  Fort- 
land  By.  Co.,  supra. 

There  was  no  error  In  submitting  the  case 
to  the  jury.  The  Judgment  of  tiie  low^ 
court  will  therefore  t>e  afflrraed. 

(«  Or.  MI) 

FIB8T  NAT.  BANK  OF  ABYADA,  COLO.. 

T.  BBADBURN  et  aL 
(Supreme  Court  of  Oregon.    April  8,  191S.) 

FuUDtTUITT  ConVCTAHOEe  ({  96*)— GOIfVBT- 

AKCB  BT  Husband  to  Wife— Vacation. 
Where  a  wife,  baving  Inherited  certain 
funds  from  her  father's  estate.  Invested  the 
same  with  otfaera  In  certain  lend,  but  the 
deed  by  miatake  of  the  scrivener  was  executed 
In  the  name  of  her  husband  and  the  three  oth- 
er co-owners,  and,  after  the  mistake  was  dis- 
covered, the  husband  execated  a  deed  to  the 
property  to  his  wife  to  correct  the  mistake, 
such  deed  was  not  fraudulent,  and  the  wife's 
interest  was  exempt  from  the  claims  of  the 
husband's  creditors,  under  Const,  art.  15,  |  5, 
providing  that  the  property  of  a  married  wo- 
man shall  not  be  subject  to  the  debts  or  con- 
tracts of  her  husbaDd. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  8S  243-2SS;  Dec. 
Dig.  {  95.«] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;   J.  W.  Hamilton,  Judge. 

Salt  by  the  First  National  Bank  of  Arva- 
<la,  Colo.,  against  Zella  M.  Bradbum  and  an- 
other. Judgment  for  defendants,  and  plain- 
tiff an)eala.  AflBrmed. 

'  Oeorge  Jones  and  Jcdin  T.  Iioni^  both  of 
Bos^bnrg,  for  appellant  W.  W.  Cardwell. 
of  Bosebnrg  (Cardwell  tt  Watson,  of  Boae- 
ba^i  on  the  brief),  for  respondents. 


BEAN,  J.  The  facts  disclosed  by  the 
record  are  as  follows:  In  1906  de^dant 
Oeorge  A.  Bradbum  gave  a  promissory  note 
to  one  H.  H.  Wlnchell,  while  the  defend- 
ants were  reddents  of  the  state  of  Colorado. 
The  note  finally  passed  Into  the  hands  of 
plaintiff,  a  corporation  of  the  state  of  Colo- 
rado. The  defendants  having  moved  to 
Douglas  county,  Or.,  the  plalntlCt  Instituted 
an  action  on  the  note  against  Oeorge  A. 
Bradbum  in  that  county,  and  on  the  26th 
day  of  November,  1910,  obtained  a  Judg- 
ment against  him  for  the  sum  of  $1,049.20, 
and  costs.  Being  unable  to  collect  the  Judg- 
ment upon  execution,  plaintiff  brings  this 
suit  to  set  aside  the  deed,  alleging  that  it 
was  fraudui«itly  executed,  without  consider- 
ation, and  for  the  purpose  of  defrauding 
plaintiff. 

Defendants  answered,  admitting  the  Judg- 
ment against  Oeorge  A.  Bradburn,  and  deny- 
ing the  allegations  of  fraud.  They  aver 
that  on  the  28th  day  of  Febraary,  1910,  Zel- 
la M.  Bradburn  purchased  an  undivided  one- 
fourth  Interest  In  the  Sheridan  and  Agee 
tract  for  the  sum  of  $7,900.  and  that  at  the 
time  the  purchase  was  made,  by  a  mistake 
of  the  scrivener  who  prepared  the  deed, 
and  without  the  knowledge  or  consent  of  de- 
fMidant  Z^la  M.  Bradbum,  the  deed  was 
made  In  the  name  of  Oeorge  A.  Bradbum. 
On  the  16th  day  of  April,  1910,  after  the 
mistake  was  discovered,  Oeorge  A.  Bradbum 
executed  a  deed  to  the  propc^y  to  Zella  M. 
Bradbum,  his  wife,  to  correct  the  mistake. 
Article  15,  I  6.  oC  the  Constitution,  provides 
that  tbe  property  and  pecuniary  rights  of 
every  married  woman  at  the  time  of  mar- 
riage, or  afterwards  acquired  by  gift,  devise, 
or  inbultance,  shall  not  be  subject  to  the 
debts  or  contracts  of  her  husband.  ,  Section 
7044,  L.  O.  L.  (Act  of  1878).  makes  itroTi- 
slona  of  a  like  effect. 

In  Oladstone  Lnmbw  Co.  v.  Kelly  et  ox., 
ISO  Pac.  763,  it  was  held  that  where  a  hud- 
band  purchased  property  with  his  wife's 
money,  taking  title  In  blnaself  contrary  to 
her  InstmctlonB,  tbB  property  could  not  be 
subjected  to  his  debts  In  a  suit  to  set  aside 
a  conveyance  Arom  the  husband  to  ttie'  wife. 
Upon  the  bearing,  for  a  prima  fade  case 
plaintiff  Introduced  the  Judgment  roll  in  the 
case  of  Bank  t.  George  A.  Bradbum.  and 
also  the  deed  made  by  defendant  Geoi^e  A. 
Bradbum  to  his  wife.  Zella  M.  Bradbum. 

The  evidmoe  of  defendant  Zella  H.  Brad- 
bum, and  that  of  her  husband,  together 
>vltb  that  of  her  brother-in-law.  Mr.  L  B. 
Wallace,  and  her  mother,  Mrs.  8.  IL  ColUw, 
showed  the  transaction  as  follows:  After 
the  defendants  were  married  In  the  state 
of  Colorado.  Mrs.  Bradbum  inhwlted  a  con- 
sidwable  snm  of  money  from  her  fiither'a  es- 
tate. TtdB  she  invested,  together  with  funds 
beltHiging  to  h«r  mother,.  In  land  In  tbnt 
state.    Soon  after  the  defendants  came  to 
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Oregon,  tbe  land  In  Colorado,  upon  whldi 
tliera  was  a  amaU  IndebtedueBB,  waa  aold 
for  $19,000;  Mra.  Bradtram  recelTlng  $T,- 
fiOO  aa  a  part  of  her  itaae.  Tbla  waa  about 
the  time  of  tbe  ptuctaaae  of  tbe  Sheridan 
and  Agee  land.  Thla  tract  was  bou^t  by 
Hra.  Bradbnm,  In  coiApany  with  three  oth- 
as,  tor  the  sam  of  ^JKO,  she  boylDg  a 
one-fourth  Interest  therein  and  paying  there- 
for f6,000  out  of  the  money  lecelTed  from 
tbe  property  aold  in  Colorado;  her  portion 
of  the  remaining  Indebtedness  being  $2,500. 
The  deed  waa  executed  to  Oeorso  A.  Brad- 
bum  and  the  three  other  inrtlea.  It  ap- 
pears that  about  that  time  Mra.  Bradbum 
purchased  other  tracts  with  the  money  be- 
longing to  her.  No  testimony  was  intitklue* 
ed  by  plalnttff  In  rebuttal.  Tbe  testimony 
of  the  Bradbuma  and  tbeir  wltneeses,  whldi 
appears  reasonable  and  fair,  atands  uncon- 
tradicted. 

Tbe  vital  question  in  the  case  la  whether 
or  not  the  property  In  question  waa  owned 
1^  ^Mra.  Bradbuin  in  her  own  right  If  so, 
she  had  a  perfect  rl^t  to  take  a  conveyanoe 
thereof  to  hersdf.  The  facts  detailed  by 
the  defendants  and  their  witnesses,  which 
occurred  in  the  state  of  Colorado  where  the 
plaintiff  Is,  If  not  true,  were  susceptible  ot 
bting  dif^roTed.  The  tesUmony  of  Hra. 
Bradbum  and  ber  witnesses  la  clear  and  con- 
vincing to  the  effect  Uiat  the  property  In 
question  in  this  suit  b^onged  to  Mrs.  Brad- 
bnm In  her  own  right ;  that  the  deed  in  con- 
troversy waa  not  fraudulently  obtained ;  that 
she  originally  Inherited  mon^  ftom  hw  fa- 
ther which  ahe  invested  and  increased  In 
amount,  and  with  whldi  ahe  purchased  the 
property  in  question*  as  well  as  other  valua- 
ble tracts  of  land  in  tibat  county;  and  that, 
while  h&e  husband  assisted  her  in  the  man- 
agement of  tbe  hoslneas  pertaining  to  her 
property,  he  had  no  real  Interest  in  Hie 
same. 

The  decree  of  the  lower  court  will  thwe- 
fore  be  affirmed. 


(W  Or.  HO)   

GHBNOWErrH  V,  SFENCBB  et  aL 
(Supreme  Goort  of  Oregon.   April  1,  1013.) 

HBcnAmcs*  Ldxira  (i  231*)— Pbopebtt  Sub- 
■' jBor— Land. 

L.  O.  li.  t  7416,  provldei  that  every  me- 
chanic or  person  fumishlDg  material  m  tbe 
construction  of  a  building  iball  have  a  lien 
tberetm.  Section  7417  provides  that  tiie  land 
npon  which  any  building  Bfaall  ba  constrncted, 
together  with  the  coOTenieot  space  about  the 
same,  or  so  mnch  as  may  be  required  for  the 
convenient  use  and  oeeapatioa  thereof,  shall 
be  SQbiect  to  tiie  liens  created  by  this  act,  if, 
when  the  work  is  commenced,  tbe  land  belong! 
to  the  person  who  caused  tbe  building  to  be 
conBtructed,  but.  If  be  owns  leas  than  a  fee, 
then  only  Us  interest  therein  shall  b«  subject 
to  a  lien.  Section  7ti.9  provides  that  every 
bail&ing  constructed  upon  any  land  with  the 
knowledge  of  the  owner  shall  be  held  to  have 
been  constructed  at  Us  instance,  and  his  In- 


terest Shan  be  subject  to  any  meehaniif  s  lien, 
unless  he  shall,  within  three  days  after  having 
obtained  knowledge  ot  the  otmstroction,  give 
notice  that  he  will  not  be  responsible  for  th* 
same.  UtU,  that  as  section  7419  did  not 
change  the  lien  given  by  section  7417,  and  the 
lien  npon  the  land  was  a  mere  incident  to  the 
lien  upon  the  building,  and  for  the  convenient 
use  and  occupation  thereof,  a  mechamc  takes 
no  lien  upon  land  owned  by  one  who  did  not 
cause  the  building  to  be  erected,  even  though 
the  owner  did  not  give  the  required  notlee. 
where  the  building  was  destroyed  before  com- 
pletion. 

[Ed.  Note.— For  otber  oases,  see  Mechanics* 
Liens,  Cent  Dig.  S  413;  Dec.  Dig.  f  231.*] 

Appeal  from  Circuit  Court,  Marlon  Conn- 
ty;  Wm.  Galloway,  Jndgfc 

Action  by  A.  EL  Cbenowetb  agalnat  F.  W. 
Spencer,  J.  W.  Meredith,  and  others.  From 
a  judgment  for  plaintiff,  defendant  Meredith 
Bppuls.    Reversed,  and  cause  dismissed. 

Defendant  Meredith,  being  the  owner  of 
lota  1,  8.  and  4,  block  3,  D^t  addition  to 
the  dty  of  Salem,  on  June  14,  1910,  entered 
into  a  contract  with  Emig  and  Yatea,  by 
wtilch  he  sold  to  than  the  said  lots  for  the 
price  of  $4,800,  to  be  paid  in  lostaUmrats. 
Upon  said. lots  there  were  situated  a  bond- 
ing and  certain  machinery.  By  the  terma 
of  said  contract  the  purchasers  were  to 
have  possession,  and  were  to  keep  the  build- 
ing and  machinery  insured  for  the  benefit 
of  Meredith.  The  purchasers  paid  upon  the 
said  purchase  price  $250  at  the  date  of  the 
purchase,  $1,100  on  August  1,  1910,  and  $1,- 
GOO  on  August  17,  1910.  On  or  about  the 
let  day  of  July,  1910.  the  building  and  ma- 
chinery were  destroyed  by  flra  Thereafter, 
during  the  y^r  1011,  certain  buildings  were 
erected  on  said  lots,  and  on  lot  2  of  said 
block,  said  lot  2  being  owned  by  Toget,  by 
the  Perfection  Sewing  Cabinet  Oompany,  a 
corporation,  organized  by  Emlg  and  Yates 
and  successors  to  th^  In  the  right  to  tbe 
possession  of  said  lots  1,  3,  and  4;  and  it 
Is  for  material  furnished  by  tbe  plaintiff  and 
tbe  defendants  Si>eneer  and  Hansen,  respec- 
tively, for  which  materialmen's  liens  are 
claimed,  and  are  herein  sought  to  be  Core- 
closed.  Tbe  plaintiff  on  June  24,  1911,  filed 
a  notice  of  Hen  under  the  statute  with  the 
clerk  of  Marion  county.  Or.,  setting  fortti 
a  statement  of  his  demand  and  of  a  Um 
upon  the  said  building  and  lots  In  the  sum 
of  $77.60.  Thereafter,  prior  to  the  comple- 
tion of  the  said  building,  and  prior  to  the 
commencement  of  this  case^  said  building 
was  destroyed  by  fire,  and  plaintiff  brlnga 
this  suit  to  establish  and  foreclose  his  lien 
against  said  lots  1,  3,  and  4.  Defendant  P. 
W.  Spencer  answered,  setting  up  a  lien  in 
the  sum  of  $209,  notice  of  which  was  filed 
on  June  17th.  Defendant  Otto  Hansen  In 
his  answer  set  up  a  lien  In  the-  eum  ot  $240.- 
76,  having  filed  his  notice  of  claim  July. 
6th.  Defoidant  MereditJi  anawered,  denying 
the  allegations  of  tbe  complaint,  and  alleg- 
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Ins  bis  ownership  ot  lots  1,  3,  and  4,  bis 
contract  of  sale  thereof  to  Emlg  and  Yates, 
the  destruction  of  tb«  bnildins  on  the  prop- 
erty after  be  sold  the  same^  and  that  the 
liens  do  not  extend  to  the  lots;  the  build- 
ings which  were  the  basis  of  the  liens  bar- 
ing been  destroyed.  The  construction  of  the 
buildings  was  commenced  about  January, 
1911,  but  they  were  not  completed,  having 
been  destroyed  by  lire  on  the  12th  day  of 
Angnst,  1911.  This  suit  was  commenced  on 
August  19,  1911.  Upon  the  trial  of  the  case 
In  the  circuit  court,  findings  and  decree  were 
made  and  rendered  in  favor  of  plaintiff. 
Spencer,  and  Hansen,  as  prayed  for,  and 
Meredith  appeals. 

Geow  Q.  Nntfum,  of  Salem,  for  at^lant 
W.  GL  Wiudow  and  J.  D.  Tnmer,  both  of 
Salon  (Garsim  *  Brown,  at  Salem,  <Mt  the 
brief),  for  rsspimdeatB. 

EAKIN,  J.  (after  stating  the  fiicts  as 
above).  ^nM  ivtndpal  qnestloD  raised  by  this 
appeal  le  whether  the  lien  of  mechanics  and 
materialmen  for  material  and  labor  fnrulsfa- 
ed  In  the  cmstmctton  of  ttie  bnlldlng  exists 
upon  the  lot  after  the  destmetlon  of  the 
building  by  fire;  the  owner  of  the  building 
being  In  ponBssimi  of  tlie  lots  under  a  con- 
tract of  purchase,  the  title  remaining  in 
the  voidor,  and  a  large  part  of  the  purchase 
prtee  ot  the  lots  being  unpaid.  We  must 
lool^  first,  to  the  terms  of  our  statute  as  to 
how  and  when  the  lien  will  also  Include  tbe 
land.  Section  7416,  L.  O.  U,  provMea: 
"Every  mechanic  *  *  •  and  oth^  person 

*  *  *  furnishing  material  *  *  *  in 
die  oonatmction   *    *    *  of  any  building 

*  *  *  shall  have  a  lien  upon  the  same 
^he  bnlldlng)  for  the  work  or  labor  done 

*  *  *  or  material  fOmls^  at  the  In- 
atanoe  of  the  owner  of  Che  building  *  *  *j 
and  every  cimtractor  «  •  •  shall  be  held 
to  be  the  agott  of  the  owner  (of  the  build- 
ing) for  the  purposes  of  this  act"  Section 
7117,  I,.  O.  provldea:  *^lie  land  up<m 
wlildi  any  boUdlng  •  •  •  shall  be  con- 
atmcted,  tt^ietbor  with  a  convenient  space 
about  the  same,  or  eo  much  as  may  be  re- 
quired for  the  omvttilent  nae  and  occupa- 
tion thereof  •  •  •  shall  alao  be  subject 
to  the  Uens  created  br  tUs  act.  If ,  at  the 
time  the  work  was  commenced  *  •  •  the 
aald  land  belonged  to  the  person  who  caused 
aald  bnlldlng  *  *  *  to  be  constructed; 
«  •  •  but;  If  such  poson  owned  less  than 
a  fee  simple  estate  In  each  land,  then  only 
bis  Interest  therein  shall  be  subject  to  such 
lien,**  etc.  By  these  two  sections  It  Is  plain 
the  Intendment  Is  that  the  lien  shall  ext«id 
only  to  the  building  erected  or  repaired  and 
to  tbe  land  upon  which  It  Is  situated  and  a 
cooTenlent  space  about  the  same  to  the  ex- 
t^t  of  the  Interest  therein  of  the  person 
who  caused  the  bnlldlng  to  be  constructed. 
However,  section  7419,  l*.  O.  L.,  which  was 
■M.  part  of  the  same  act;  namely,  a  part  of 


the  act  of  1885,  provides:  **ETery  bulldins 

*  *  *  constructed  upon  any  lands  with 
the  knowledge  of  the  ownw  [of  the  lancisl 

*  *  *  shall  be  held  to  have  been  con- 
structed at  the  Instance  of  sadx  owner  [of 
the  land];   *    *   *  and  the  Interest  owned 

*  *  *  shall  be  subject  to  any  lien  filed  in 
accordance  with  the  provisions  at  this  act, 
unless  such  owner  [of  the  land]  •  •  • 
shall,  within  three  days  after  he  shall  have 
ot>tatDed   knowledge   of   the  construetiou 

*  *  *  give  notice  that  be  will  not  be  re- 
sponsible for  the  same,  by  posting,"  ^c.  The 
plain  purpose  of  this  section  Is  to  make 
the  interest  of  the  owner  of  Qie  land  sub- 
ject to  the  lien,  as  provided  In  section  T41T, 
supra,  unless  the  notice  provided  for  Is  glv- 
m,  but  not  to  impose  upon  him  all  the  lia- 
bilities of  the  person  who  caused  the  build- 
ing to  be  constructed.  It  does  not  modify 
nor  in  any  manner  affect  the  extent  or  char- 
acter of  the  lien  upon  the  land  as  provided 
by  section  7417,  supra.  That  is  an  Incident 
to  the  lien  on  the  building  for  the  convenient 
use  and  occupation  thereof. 

There  is  some  appar«it  ctmflict  In  the  au- 
tfa<ttltles  as  to  whether  the  lien  attaches  to 
the  land  at  all  events.  In  Wlgton  k  Brooks' 
Appeal,  28  Pa.  161,  Schukraft  et  aL  v.  Ruck 
et  aL,  6  Daly  (N.  Y.)  1,  Wood  &  Co.  v.  WU- 
mington  Conference  Acad^ny,  1  Marvel  (Del.) 
416,  41  Atl.  89,  and  Humboldt  Lbr.  Mill  Co. 
V.  Crisp,  146  CaL  686,  81  Pac.  30,  106  Am. 
St  Bep.  75.  2  Ann.  Oas.  811,  the  Hen  In- 
(dudes  the  land  only  as  an  incident  to  the 
Uen  on  the  bnlldlng,  and.  when  the  building 
is  destroyed  by  fire  or  other  accident,'  the 
lien  ceases.  In  ether  states,  such  as  Illinois, 
Indiana.  Massachusetts.  Minnesota,  Missis- 
sippi, and  Texas,  It  Is  held  that  the  lien  at- 
taches to  the  land  orlginaUy,  and  not  alone 
as  an  Inddent  to  the  lien  on  the  building. 
By  an  examination  ot  the  dedstona  In  the 
states  mentioned  and  the  atatntes  thereof,  it 
Is  disclosed  that  the  apparmt  conflict  in 
the  dedsionB  depends  entirely  vipoa  the  dif- 
ference in  statutes.  In  Poms^Tanla  and 
Callfbmia  the  statutes  are  Identical  with 
the  Oregon  statutSb  while  In  Ulsslsati^l  the 
"Uen  shall  extend  to  and  cover  the  entire 
lot  of  the  land,"  etc.  In  Minnesota  the  lien 
la  upon  the  building  and  upon  the  Interest 
of  the  owner  of  the  bnlldlng  In  the  land 
on  wUch  it  la  situated.  In  Illinois  the  stat- 
ute provides:  "Shall  have  a  Ilea  upon  the 
wboie  of  such  lot  *  •  *  *  shall  extraid  to 
the  estate  of  the  owner  of  the  bnlldii« 
(whefe  he  la  the  owner  of  the  lot)."  In 
Texas  the  Uen  la  on  the  building  and  on 
the  lot  necessarily  covered  therein.  It  ap- 
pears in  most  of  those  statutes  that  the 
lien  Is  on  the  building  and  ground  only  to 
the  extent  of  the  Interest  of  the  person  con- 
structing the  building,  while  In  a  case  such 
as  the  one  involved  here  the  theory  of  the 
lien  against  the  lot  is  that  the  lot  gets  the 
benefit  ot  the  exv«dlturfc  If,  however,  the 
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lien  attaches  to  the  lot  of  a  stranger  to  the 
contract  for  the  building,  and  the  building 
Is  destroyed,  the  lot  owner  would  get  noth- 
ing. He  was  not  a  party  to  nor  a  beneficiary 
of  the  Improvement,  yet  his  lot  would  be 
sold  to  pay  a  large  debt  not  incurred  for 
anything  that  was  ever  to  come  to  him  or 
by  which  he  was  to  benefit,  which  would  be 
very  Inequitable,  a  result  not  contemplated 
by  our  lien  law,  and  a  condition  not  coming 
within  its  terms.  Meredith  holds  the  title 
to  these  lots,  but  had  no  part  or  Interest  in 
the  construction  of  the  building  by  contract 
or  otherwise.  The  lienors  may  have  a  right 
to  be  subrogated  to  the  rights  of  E^ig  and 
Yates  or  of  the  Perfection  Sewing  Cabinet 
Company  in  the  lots,  but  there  is  no  theory 
upon  which  Meredith  should  be  held  liable 
for  the  debt  of  the  Perfection  Sewing  Cabi- 
net Company  when  he  has  recelred  no  part 
of  the  consideration,  and  is  not  a  party  to 
the  debt  by  contract.  Such  liability  was  not 
wntemplated  by  the  statutes  of  Minnesota, 
Illinois,  and  other  states  In  which  it  is  held 
.  that  the  lot  is  subject  to  the  lien,  even  tf  the 
building  be  destroyed,  as  In  those  states  the 
lien  extends  only  to  the  lot  to  the  extent  of 
the  interest  of  the  owner  of  the  building,  and 
they  do  not  contemplate  snch  a  case  as  the 
present  one,  but  only  a  lien  on  the  lot  of 
the  person  constructing  the  building  and  on 
the  Interest  he  may  have  In  the  lot  at  the 
time  of  making  the  contract  But  the  title 
of  Meredith  to  the  land,  who  was  a  stranger 
to  the  contract  for  the  building,  Is  not  In- 
Tolved.  lUinois  Revised  Stat  1911,  |  15,  p. 
14Tt.  In  Minnesota  the  laborer  has  a  Hen 
upon  the  building  and  on'  the  right,  title, 
and  interest  of  the  owner  thereof  in  the  land 
^Ipon  which  the  same  is  situated,  and  there- 
fore, under  the  deddoiu  In  that  state,  the 
lien  does  not  extend  to  the  interest  of  a 
stranger  to  the  contract  who  may  own  the 
fee.  The  holding  In  those  states  would  not 
mate  the  interest  of  Meredith  In  these  lots 
liable  to  the  Ilea.  The  case  of  Humboldt 
tjbt.  Co.  T.  Crisp,  sopra,  was  a  case  like  the 
one  before  ns.  The  California  statute  pro- 
viding tor  the'  lien  on  the  building  also  pro- 
vides:  ^be  land  upon  whl^  any  building 

*  *  *  Is  constructed,  together  with  a  con- 
Tenlent  space  about  the  same  •  •  •  is 
also  subject  to  the  lien."  And  it  Is  held: 
"If  there  is  no  building  it  wlU  be  impossible 
for  the  court  to  determine  that  any  land 
'may  be  required  for  its  conveni«it  use/ 

•  •  •  In  these  provisions  [referring  to 
the  statute]  we  see  an  intention  of  the  Leg- 
islature to  make  the  lien  on  the  building  the 
principal  thing,  and  the  lien  on  the  land  on 
which  it  is  situated  an  incident  of  the  com- 
pletion of  the  building,  and  that  when  the 
buUdlug  is  destroyed  before  completion,  there 
can  be  no  lien  against  the  land  on  which  it 
was  being  created.  •  •  • "  There  Is  a 
note  to  this  case  In  2  Ann.  Cas.  811,  which 


makes  the  distinctlott  between  the  doctrine 
of  this  case  and  that  of  the  IlUnols,  Indi- 
ana, and  other  like  cases.  We  think  the 
reasoning  in  the  California  case  cited  is 
sound,  that  it  is  applicable  to  the  Oregon 
lien  statute,  and  that  It  should  contzol  In  the 
case  before  us. 

The  decree  will  be  revezsed,  and  the  salt 
dismissed. 

(M  Or.  H7> 

DBVBOE  T.  PORTLAND  RT.,  LIGHT  ft 

POWER  CO. 
(Supreme  Court  of  Oregon.  April  1,  IdlS.) 

1.  Cabbiebs  ($  318*)— Cabriagk  ot  Passkx- 

OERS. 

in  view  of  Const  art  7,  |  8,  as  amended 
in  1910  (see  Laws  1911,  p.  7),  providing  that 
DO  fact  tried  by  a  Jury  shall  be  re-examfned 
in  any  court,  nutess  the  court  can  affirmativeir 
sajr  there  is  no  evidence  to  support  the  verdict, 
evidence  Aeld,  in  an  action  against  a  street  rail- 
way company  for  wrongful  death  of  m  passen- 
ger, snffident  to  support  the  verdict 

[Ed.  Note.— For  other  csms,  see  Carriers, 
Cent.  Dig.  ||  1270^  1307-1314;  Dec.  Dig.  f 
318.*] 

2.  TbIAL  (I  142*)— QUESnOHS  FOB  JUBT. 

Where  more  than  one  ioference  may  be 
legitimately  drawn  from  the  evidence,  one  fa- 
vorable and  the  other  unfavorable  to  the  de- 
fendant there  1b  a  question  for  the  jury. 

[Ed.  Note.— For  other  caseB,  see  Trial,  Cent 
Dig.  §  337;  Dec.  Dig.  |  142.*] 

3.  Cabbiebs  (S  320*)— Carbiaos  or  Paboh- 
QEBs— Questions  fob  Jubt. 

In  view  of  L.  O.  L.  |  868,  subd.  2,  pro- 
viding that  on  all  proper  occasions  the  jury 
shall  be  instructed  that  they  are  not  bound  to 
find  their  verdict  in  aceordajvce  with  the 
greater  number  of  witnesses,  evidence  in  an 
action  against  a  street  railway  company  for 
the  wrongful  death  of  a  passeiver  M4  to  pre- 
sent a  question  for  the  jury. 

lEd.  Note.~For  other  cases,  see  Carriers. 
Cent.  Dig.  »  111^  1126.  Il4».  1153.  1100, 
1167,  1179,  1100,  1217,  1233,  isU^  1248, 1815- 
132S;  Dec  Dig.  1  m*] 

4.  TBIAL  (S  256*)— iNSTBtTCTlONS— REQUKST. 

In  an  action  against  a  street  railway  com- 
pany for  the  wrongful  death  of  a  passenger, 
where  the  court  at  request  of  defendant  in- 
structed  the  jury  not  to  find  for  plaintiff  unless 
the  accident  happened  as  alleged  in  the  com- 
plaint, that  instruction  is  sufficient,  in  the  ab- 
sence of  a  request  for  a  more  specific  inatmc- 
tion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ceot 
Dig.  H  628-041;  Dec.  Dig.  f  256w*] 

0.  Cabbiebs  (|  287*)— CABKiAaB  or  Passeit- 

GEHS— Who  ABE  PASSENaEBS. 

While  the  relation  between  carrier  and 
passenger  can  only  be  created  by  contract  ex- 
press or  implied,  one  may  become  a  passenger 
by  boarding  a  street  car  at  a  point  other  than 
■at  a  regular  stopping  place,  where  it  was  cus- 
tomary for  persons  to  board  the  car  at  that 
point  when  it  came  to  a  full  stop,  and  the 
servants  In  charge  of  the  car  are  bound  to  ex- 
ercise care  in  protecting  one  so  boazdiug  the 
car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  Sg  1154-1159,  1161-1166;  Dec.  Dig. 
§  287*1  '  • 

6.  Trial  (8  260*)— iNSTRucnoKe— Ihstbito- 
TioNS  Covered  by  Those  Given. 

In  nn  nctinn  neainat  a  street  car  com- 
pany for  the  wrongful  death  of  a  passmger. 
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where  the  court  charged  that  the  particular 
BesUgence  averred  was  that,  while  the  car  up', 
on  which  the  decedent  desired  to  embark  was 
itandiug  atiU,  he  attempted  to  board  it,  and 
waa  in  the  act  of  gettins  on  the  car,  when  it 
suddenly  started,  throwiog  him  to  the  ground 
and  cauaiQK  his  death,  and  that  there  could  be 
no  ver^ct  in  favor  of  plaintiff  unless  the  acci- 
dent happened  in  the  manner  alleged,  the  re- 
fusal of  an  instruction  to  find  for  defendant, 
unless  deceased  was  hilled  by  reason  of  the 
particular  nerUsenee  charged  m  the  coinplaint, 
was  proper,  dnuis  covered  by  the  Instruction 
given. 

[Ed.  Note.— Cor  other  cases,  see  Trial,  Cent 
Dig.  II  6Sl-6ee;  Pec  Dig.  {  m*] 

.^■IWBl  Ctom  CiTCiiIt  Ooart,  Hnltnomah 
Conn^;  'VniUam  N.  Gatena,  Judge. 

Action  by  Louise  Devroe,  u  adminlstra- 
tiix  of  element  Derro^  deceased,  against  the 
Portland  Railway,  light  ft  Power  Company. 
From  a'Sndgmoit  tot  plaintiff,  defendant  ap- 
peals. Affirmed. 

This  la  an  action  for  personal  Injuries. 
The  jury  retaraed  a  verdict  In  favor  of  x^in< 
tur.  From  a  judgment  thereon,  defendant 
appeals. 

On  the  afternoon  of  December  9,  1910, 
plalntifTs  Intestate,  Clement  Devroe,  met  his 
death  by  being  crushed  under  the  wheels  of 
the  trailer  of  a  St  Johns  electric  train 
iV>erated  b7  defendant  The  accident  occur- 
red at  a  point  between  Beech  and  Falling 
streets,  on  Union  av^ue,  in  the  city  of  Port- 
land. The  plalntifTs  complaint  charged,  as 
the  cause  of  the  accident:  That  defendant's 
train,  consisting  of  two  of  its  street  cars, 
-was  proceeding  in  a  southerly  direction  up* 
on  tlie  westerly  trade  on  Union  avenue,  and 
came  to  a  stop  between  Beedi  and  Failing 
streets.  Tbere  Clement  Devroe  -<tfered  hlm- 
s^f  as  a  passmger,  and  while  In  the  act  ct 
"stepping  and  drawing  himself  into  said  car, 
and  had  tak«i  hold  of  the  handhold  upon 
saU  car,  the  defendant.  Its  agents,  servants, 
and  employes.  In  a  carcOcss  and  neSUgoat 
nuumor,  and  without  glTli^  any  care  or  at- 
tention as  to  whether  said  Clonent  Devroe 
would  be  Injured  thereby  ox  not,  suddenly, 
and  without  any  waxnlng  to  the  said  de- 
ceased, started  said  train  with  a  Jerk  ami 
with  such  force  that  said  deceased  waa  there- 
by thrown  off  his  feet,  and  thrown  and 
caused  to  fall  between  the  first  and  second 
cars  of  said  train,  In  soch  a  manner  tihat  the 
last  car  of  said  train  struck  said  deceased 
and  dragged  him  under  said  car,  the  wheels 
thereof  cutting,  manning,  tearing,  and  lac- 
erating said  deceased,  and  causing  and  per- 
mitting the  wheete  of  said  car  to  run  upon 
and  over  said  deceased,  thereby  injuring  blm 
so  aererely  that  he  died  Immediately.  That 
said  defendant's  said  employ^  then  and 
there  knew,  or.  In  the  exercise  of  reasonable 
care,  ought  to  have  known,  that  said  de- 
ceased was  attempting  to  board  said  car 
when  the  said  train  was  so  started  as  afore- 
said; and  said  deceased  was  so  thrown  under 


the  wheels  of  said  car  and  injured  and  kill- 
ed as  aforesaid  without  any  carelessness  or 
negligence  on  his  part,  and  solely  •  *  * 
on  account  of  the  negligence  and  carelessness 
of  the  defendant,  its  agents,  servants,  and 
employes." 

Defendant  answered,  and  pleaded,  among 
other  things,  that  at  the  time  of  the  accident, 
and  while  the  cars  were  In  motion  and  pro- 
ceeding at  too  fast  a  speed  to  permit  one  to 
board  the  same  In  safety,  the  decedent  care- 
lessly, recklessly,  and  negligently,  and  with- 
out exercising  proper  care  or  precaution  for 
his  own  safety,  attetnpted  to  board  or  swing 
upon  the  rear  platform  of  the  bead  motor 
car,  and  while  so  doing  missed  his  footing, 
f^  between  the  cars,  and  was  killed ;  that  at 
the  tl^e  of  the  acddent  the  decedent  well 
knew,  and  In  the  ezerclae  of  ordinary  and 
reasonable  care  should  have  known,  that  the 
cars  were  in  motion  and  moving  at  too  fast 
a  speed  to  permit  him  to  board  the  same  la 
safety,  but  nevertheless  be  recklessly,  n^l- 
gently,  and  carelessly  attempted  to  board 
tbe  car  while  In  motion,  by  reason  whereof 
he  was  killed. 

At  the  trial  the  following  facts  af^>eared: 
Defendant's  railway  track,  on  which  the  ac- 
cident happened,  was  one  on  which  Wood- 
lawn,  St.  Johns,  and  Alberta  trains  were 
operated.  Tbe  decedent  had  boarded  a 
Woodlawn  car  bound  fof  Portland.  Before 
the  accident,  and  about  midway  between 
Beech  and  Falling  streets,  this  car  switched 
to  the  east  track  on  Unl<m  arenue  in  order 
to  let  a  foUowhkg  St  Johns  train  go  by.  The 
decedent  got  off  from  the  Woodlawn  car 
while  It  was  switching  and  undertook  to 
board  the  St  Johns  train.  The  block  In 
which  the  accident  occurred  Is  about  400  feet 
in  loigth.  The  St  Johns  train  Is  a  through 
trajn;  that  Is,  it  does  not  Bt/op  to  pick  up 
passengers  at  all  points,  but  it  does  stop  to 
let  perB(His  off  at  any  street,  as  the  evld«ice 
shows.  A  throu^  car  always  stops  at  inter* 
sectLng  tracks,  and  often  at  the  switch  be- 
tween Beech  and  Failing  streets,  at  which 
pohits  It  is  customary  to  take  on  passeiigem. 
It  Is  necessary  for  the  local  cars  to  switch 
at  certain  points  in  order  to  permit  the 
through  cars  to  pass,  as  the  latter  have  the 
right  of  way. 

The  controversy  Is  whethw  or  not  tbe  St. 
Johns  train  was  in  motion  when  the  decedeut 
undertook  to  board  It  Defendant  contends 
that  the  St  Johns  train  did  not  stop  at  the 
switch,  and  the  plaintiff  asserts  that  it  did 
on  this  occasion,  as  it  very  frequHitly  stoji- 
ped  there  to  take  on  passengers  while  the 
other  cars  were  switching  out  of  its  way. 

The  testimony  on  behalf  of  plaintiff  upon 
this  point  was  confined  to  two  witnesses. 
Thomas  Lltzer,  who  was  in  the  railway  mall 
service,  and  who  resided  in  Portland  at  tbe 
time  of  the  accident,  deposed  in  substance 
that  the  decedent,  Clement  Devroe,  got  on  a 
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Woodlawn  car  upon  wbich  he  was  riding, 
at  Sharer  street,  north  of  where  the  acddent 
occurred ;  that  after  Mr.  Devroe  got  on  the 
car,  the  St  Johns  car  was  dose  behind  them, 
and  that  when  they  passed  Falling  street  It 
was  right  at  their  heels;  that  from  there  on 
they  left  the  St  Johns  car  Just  a  litle  ways 
behind,  and  crossed  the  switch  between  Fall- 
ing and  Beech  streets ;  that  about  the  time 
the  conductor  threw  the  trolley  over  to 
switch  the  car  back  over  the  east  track,  the 
St.  Johns  car  caught  up  with  them  and  was 
Btaodlng  dead  stlU,  waiting  for  the  Wood- 
lawn  car  to  switch  out  of  the  way;  that 
when  they  started  to  switch  back  Dev- 
roe  passed  out  of  the  front  door  as  the  car 
was  halfway  orer  the  "cross-over";  that  the 
Woodlawn  car  backed  north  onto  the  east 
track  halfway  past  the  rear  car  of  the  St 
Johns  train,  and  stopped  opposite  to  It,  so 
that  his  (Utzer's)  position  was  about  the 
middle  of  the  St  Johns  rear  car,  facing  the 
same;  that,  when  the  Woodlawn  car  atop^ 
ped,  the  St  Johns  car  was  still  standing,  and 
that  it  must  have  stopped  at  least  tnree  or 
four  seconds;  that  It  started  with  repeated 
little  sharp  starts. 

W.  6.  Holcomb,  a  salemaD,  of  Portland, 
who  was  called  hy  plaintUf,  testified  to  the 
effect  that  the  St  Johns  train  stopped  at 
Falling  street;  that  he  got  on  the  front  plat- 
fbnn  of  the  rear  car  and  stood  there  as  the 
train  pulled  out;  that  It  ran  for  some  dis- 
tance and  came  to  anoUier  stop  of  possibly 
two  seconds;  tbat  as  be  stood  there  he  notic- 
ed a  man  come  oat  froift  the  cnrbstone  and 
take  bold  of  tbe  rear  handle  bar  of  the 
motor  car  as  it  started,  about  8  or  9  feet 
flrom  where  be  was  standing ;  tbat  the  man 
got  one  foot  on  the  st^,  and  bis  left  hand 
bold  of  the  rear  handle  bar;  that  just  as  he 
did  ao,  tbe  car  started  up  suddenly,  and  his 
foot  slipped  off;  that  he  bung  there  for  a 
mlnate,  and  dropped  off  under  tbe  trucks  of 
tlie  rear  car;  tbat  tbe  conductor  of  tbe  rear 
car  was  standing  at  the  front  end  until 
after  the  accident  happened,  and  that  Juat 
as  the  man  dropped  nnder  the  car  he  reached 
up  for  the  bell  cord.  To  the  following  ques- 
tions Holcomb  replied  thus:  "Q.  Would  you 
say  whether  or  not  he  was  looking  at  you  at 
the  time  be  attempted  to  get  on?  A.  I  would 
say  he  did.  Q.  Was  he  In  a  position  where  he 
could  see  him?  A.  Yes,  sir.  Q.  What  would 
you  say  as  to  whether  or  not  he  was  looking 
at  tbe  man  when  the  man  came  up  and  took 
hold  of  the  car?  A.  I  should  say  he  was 
looking  at  htm." 

O.  W.  Dodge,  motorman  on  the  St.  Johns 
train,  witness  for  defendant,  testified  In  sub- 
stance as  follows:  That  they  made  their 
last  stop  of  half  a  second  at  Failing  street; 
that  they  did  not  pick  up  passengers,  unless 
they  happened  to  get  on  where  the  car  made 
stops;  tbat  in  coming  Into  town,  he  made  it 
a  rule  to  lay  about  a  block  behind  the  other 
car:  that  the  Woodlawn  car,  at  the  time  b^ 


stopped,  was  200  feet  ahead  of  bim,  wbich 
■would  place  It  at  tbe  switch;  that  while 
they  were  unloading  passengers,  the  Wood- 
lawn car  was  crossing  over  to  the  other 
track,  so  that  they  could  go  ahead ;  that  by 
the  time  they  got  fairly  started  the  Wood- 
lawn car  bad  crossed  over  to  the  other  track, 
and  that  it  was  not  necessary  for  him  to 
make  a  stop  at  that  point;  that  his  speed 
kept  increasing  to  10  miles  an  hour,  he 
Judged,  until  he  got  the  emergency  bell  to 
stop;  that  he  did  not'  know  of  any  one  get- 
ting on  between  Beech  and  Falling  streets 
imtil  after  the  accident;  that  the  car  stop- 
ped within  50  or  60  feet  On  crosB-examiua- 
tion  this  witness  testified  tbat  frequently  per- 
sons got  on  at  the  swltcli,  provided  tbat  they 
had  to  make  a  stop  there.  To  tbe  following 
question,  "Did  you  see  anybody  at  the  swltdi 
when  you  got  there?"  he  answered,  "I  saw 
a  man  standing  off  towards  the  sidewalk;" 
and  to  the  question,  "Waiting  to  get  onT' 
he  replied,  "I  suppose  so." 

W.  H.  Baldwin,  a  witness  tor  defendant 
testified  in  effect  that  he  saw  them  make  the 
switch;  tbat  he  saw  the  Bt  Johns  car  coming 
down  with  three  or  four  or  five  men  scram- 
bling to  get  on ;  that  tb^  were  In  tbe  habtt 
of  getting  on  these  cars  every  momlng. 

li.  W.  Eldwards,  conductor  on  ttie  Wood- 
lawn car  at  the  time  of  the  accident  testlfled 
for  defendant  in  part  as  follows:  "Well,  the 
best  I  remember  the  St  Johns  car  stopped  at 
Falling  street,  and  the  time— I  mppoee 
by  tbe  time  be  stopped  we  were  abnoet  down 
to  the  switch;  Of  course  thoe  b^ng  ntt 
overhead  wires  for  Uie  tioller  to  follow  bade, 
we  stopped  and  I  went  around  my  car;  kick- 
ed the  switdi  over  witb  my  foot  I  think  I 
liad  to  get  on  the  banq^  ol  my  car,  on  tlie 
back  Old  of  tbe  car,  and  take  bold  of  tiie 
rope  and  pull  the  trolley  off  after  we  got 
started  ba^  Then  I  pidled  the  trolly  off 
and  threw  It  across  to  the  other  wire.  •  *  * 
You  see  I  bad  to  put  my  pole  <m  first,  and  by 
tbe  time  I  got  my  pole  <m  and  looked  for  tbe 
St  Johns  car,  I  Judge  it  was  fhun  ao  to  80 
feet  behind,  still  back  of  my  car ;  tbat  Is. 
the  front  end  of  the  St  Johnts  car.  •  •  •  i 
Judge  It  was  moring  4  or  5  miles  an  bonr 
anyway,  9  probably.  *  *  •  I  know  he  didn't 
stop  any  more.** 

Zera  Snow  and  Geo.  B.  Guthrie,  both  of 
Portland  (Snow  &  McCamant  of  Portland, 
on  the  brief),  for  appellant  W.  E.  Farrell 
and  M.  L.  Pipes,  both  of  Portland  (Davis  & 
Farrell  and  Wilbur  Henderson,  all  of  Port* 
land,  on  the  brief),  for  respondent 

BEAN,  J.  (after  stating  the  fticts  as  above). 
[1]  We  have  set  out  suffident  evidence  to 
show  that  It  Is  exceedingly  contradictory. 
There  were  several  other  witnesses  for  de- 
fendant who  testlfled  much  to  the  same  ef- 
fect as  those  above  named.  In  the  brief  of 
d^endant  the  evidence  is  discussed  at  length, 
and  we  are  urged  .to  set  aside  the  verdict 
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on  tbe  ground  of  the  insnfflclency  of  the  evi- 
dence: The  pivotal  question  is  tersely  stat- 
ed thus :  "Was  the  car  in  motloD  and  travel- 
ing BO  rapidly  that  It  was  the  height  of 
folly  to  attempt  to  board  4t,  either  at  a  stop 
point  or  at  a  nonstop  point,  It  makes  no  dlf- 
feroioe  which  in  the  dlscasslon  of  this  ques- 
tion?" Counsel  for  defendant  requested  the 
court  to  direct  the  Jury  to  return  a  verdict 
In  favor  of  defendant 

Section  3,  art  7,  of  the  .Constitution,  aa 
amended  in  1910  (Laws  of  1911,  p.  7),  pro- 
vides that  no  fact  tried  by  a  Jnry  shall  be 
otherwise  re-examined  In  any  court  of  this 
state  unless  the  court  can  affirmatlveiy  say 
there  is  no  evidence  to  support  the  verdict 
There  was  evidence  to  the  effect  that  the 
car  stopped  at  the  switch  mentioned,  and,  to 
sastain  triaintlirB  case,  sufficient  to  be  anb- 
mltted  to  the  Jury.  In  Moore  on  Carriers, 
541-643,  it  la  stated  thus :  "The  relation  be- 
tween carrier  and  passenger  can  only  be 
created  by  contrart,  express  or  implied. 
*  *  *  The  general  rule  is  that  any  per- 
son whom  a  common  carrier  has  contracted, 
expressly  or  Impliedly,  to  convey  from  one 
place  to  another,  in  consideratloa  of  the 
payment  of  fore,  or  its  egnival^it,  and  who, 
in  the  course  of  the  performance  of  such 
contract  has  been  received  by  the  earrlo-  un- 
der ItB  cue,  eitlwr  upon  tlie  means  of  con- 
v^nc^  ox  at  tbe  point  of  departure  of  that 
conveyance,  Is  a  passenger."  In  a  case 
where  there  la  substenttal  evidence  rastain- 
iag  a  verdict,  altboogta  there  be  other  strong 
eontradletory  evidence,  we  are  iHroUbited 
from  disturbing  the  verdict.  Wills  v.  Palm- 
er Ltunber  Co..  B8  Or.  B86,  115  Pa&  417; 
Pnrdy  t.  Van  Keoren,  00  Or.  263,  110  Pac 
149;  Atberton  t.  Walling,  61  Or.  384,  121 
Pac.  706;  State  t.  ICidiellod,  124  Pae  263; 
Hof^  T.  Smith,  12»  Pac  761.  76S. 

[i]  The  rule  is  that.  If  two  Interences  may 
1»  fairly  and  li^tlmately  deduced  flrom  tbe 
evidence,  one  favorable  and  the  otha  un- 
favorable to  tb»  defendut,  a  anesttmi  U 
presented  wbldi  calls  for  the  ovdnlfm  of  the 
Jury.  Where  the  proof  of  tbe  accident  Is  ac> 
eompanied  by  proof  of  Acts  and  dream- 
stances^  from  which  an  infference  of  negli- 
gence may  or  may  not  be  drawn,  the  case 
cannot  he  determined  by  the  court  as  a  mat- 
ter of  law,  but  must  be  submitted  to  the 
Jury.  Anderson  t.  NorOt  Pac  Lbr.  Co.»  21 
Or.  281,  28  Pac.  5;  ^Mannli«  t.  Portland 
Shipbuilding  Co.,  62  Or.  101.  96  Pac  MS; 
Geldard  v.  Marshall,  43  Or.  438,  73  Pac.  330; 
Miller  T.  Inman,  40  Or.  161,  166.  66  Pat  713. 

[S]  Regarding  conflicting  evidence,  section 
868,  snbd.  2,  L.  O.  L.,  directs  that  on  all 
proper  occasions  the  Jury  shall  be  Instruct- 
ed that  they  are  not  bound  to  find  a  verdict 
Id  conformity  with  the  declarations  of  any 
number  of  vrttnesses,  which  do  not  produce 
conviction  In  their  minds,  against  a  less- 
nombw,  or  against  a  presumption  or  other 


evidence  that  does  satisfy  their  minds.  It 
was  eepedally  the  province  of  the  jury  to 
pass  up<m  ther  conflicting  evidence  in  this 
case.  It  was  for  them  to  find,  from  all  the 
facta  and  circumstaDcea  in  evidence,  what 
the  truth  of  the  matter  wa&  It  being  in 
evidence  that  the  Woodlawa  car  and  the  fol- 
lowing St  Johns  train  were  close  together 
at  Failing  street,  200  feet  north  of  where 
the  casualty  occurred,  the  Jnry  should  de- 
termine whether  or  not  there  was  time  for 
the  Woodlawn  car  to  stop,  to  have  tbe  trol- 
ley changed,  and  to  switch  back  onto  the 
east  track,  while  the  St  Johns  train  was 
stopping  at  Falling  street  (half  a  second,  aa 
testified  by  Mr.  Dodge),  without  causing  the 
latter  train  to  wait  at  the  switch  fOr  that 
to  be  done. 

[4]  It  is  argued  by  defendant's  counsel 
that  the  court  erred  in  not  Instructing  tbe 
Jury  as  to  defendant's  knowledge  or  means 
of  knowledge  of  plalntifTs  Intestate  attempt- 
ing to  board  the  car.  As  to  this  matter  the 
complaint  allied:  "That  said  defendant's 
said  employes  then  and  there  knew,  or  in 
the  exercise  of  reasonaUe  care  ou^t  to 
have  known,  that  said  deceased  Was  at- 
tenipting  to  board  said  car  when  tbe  said 
train  was  so  started  aa  aforesaid."  The 
court,  at  the  request  of  the  defendant  in  the 
charge  above  quoted,  Informed  the  Jury  that 
they  could  not  find  for  plaintiff  unless  they 
found  that  the  acddent  happened  as  alleged 
In  the  complaint  Tbis  instruction  was  cor- 
rect as  &r  aa  It  w^t  Had  defmdant  de- 
sired it  to  be  more  as>ecinc  its  counsel 
should  have  called  the  attention  of  tbe  court 
to  the  point,  and  should  have  requested  an 
additional  Instruction;  otherMse.  it  would 
be  aasnmed  that  tbe  party  assented  to  tbe 
diarge  aa  given.  We  find  no  sudi  request. 
Klncart  T.  Shambrook,  128  Pac.  1003;  Mc- 
Clung  T.  Mcpherson,  47  Or.  78,  76,  81  Pac. 
667,  82  Pac.  13. 

fl}  The  evidence  tended  to  show,  and  the 
JuiT  evid»tly  believed,  ttaat  it  was  Uie  cus- 
tom to  receive  passengers,  when  the  cars 
stopped,  at  tbe  point  where  the  accident  oc- 
conred;  that  the  motorman  and  conductor 
of  the  St  Johns  train  saw  the  decedent  at 
the  time  he  attempted  to  board  the  car; 
and  that  the  car  came  to  a  full  stop,  and 
othw  passengers  got  on  at  this  point  at  the 
time  of  tbe  accident.  The  case  at  bar  dif- 
fers from  the  case  of  McCarty  v.  St  Louis 
&  S.  Ry.  Co..  105  Mo.  App.  596,  80  S.  W.  7,  8, 
dted  with  other  cases  and  relied  upon  by 
defendant,  where  plaintiff  attempted  to 
board  a  street  car,  on  the  wrong  side  at  a 
street  crossing,  at  a  switch.  There  was  no 
testimony  that  either  the  conductor  or  mo- 
torman saw  the  plaintiff  before  or  at  the 
time  he  attempted  to  get  aboard,  or  knew 
that  he  desired  or  was  trying  to  become  a 
passenger.  The  conductor  was  not  shown  to 
be  lo<^lng  toward  the  plaintiff.    In  that 
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case  defendant  had  a  verdict,  and  there  was 
a  reversaL  The  court  said:  "If  the  testi- 
mony bad  shown  it  was  usual  to  receive 
passengers  there,  the  plaintifirs  position 
would  be  well  taken.  *  *  *  If  there  was 
a  usage  to  take  passengers  at  the  switch, 
the  carmen  would  have  been  bound  to  watch 
and  be  as  careful  about  starting  there  as  at 
far  crossings — the  conunon  and  appropriate 
localities  for  taking  passage — ^for  then  per- 
sons would  have  a  right  to  board  cars,  and 
the  operatives  good  reason  to  expect  them  to 
do  so.  Washington,  etc.,  K.  R.  Co.  v.  Grant, 
11  App.  D.  G.  107;  McNuIta  v.  Enach,  lU 
IlL  46.  24  N.  E.  631;  West  Chicago  St  Ry. 
v.  Manning,  170  lU.  417,  48  N.  E.  958 ;  Id..  70 
IlL  App.  239."  Applying  this  rule,  it  brings 
OS  back  to  the  main  question  settled  by  the 
TWdlct,  to  wit:  Did  tbe^ear  stop  at  this 
switch? 

[I]  No  exceptlonB  were  taken  to  the  in* 
stmcttons  given  to  tho  }ur7.  Defuidant's 
counsel  dniy  saved  exceptions  to  the  r^sal 
of  the  cxrart  to  give  certain  requested  in- 
structions, and  assigns  such  refusal  as  er- 
ror. The  sectHid  assignmoit  of  error  Is  bas- 
ed upon  tiie  refusal  of  the  court  to  give  the 
following  Instruction :  "In  this  action  you 
should  return  a  verdict  In  fovor  of  the  de- 
fendant, unless  yon  are  satisSed  by  a  pre- 
ponderance of  eridence  that  the  deceased 
was  hilled  by  reason  of  the  particular  neg- 
ligence charged  against  the  defendant  In  the 
complaint,  and  that  said  accident  happened 
without  any  negligence  on  the  part  of  the 
deceased."  The  defendant  also  requested 
the  court  to  Instruct  the  jury  that,  If  they 
believed  that  the  accident  could  not  have 
been  prevented  by  proper  care  and  was  an 
unavoidable  one,  plaintiff  could  not  recover. 
The  requested  instructions  were  fully  cover- 
ed by  those  given  by  the  court,  one  of  which 
was  given  at  defendant's  request,  as  follows : 
"The  particular  negligence  with  which  the 
defendant  In  this  case  la  charged  is  that, 
while  the  said  car  upon  which  he  desired  to 
embark  as  a  passenger  was  standing  still 
on  Union  avenue,  t)etween  Beech  and  Falling 
streets,  the  deceased  attempted  to  board  said 
car,  and  while  he  was  in  the  act  of  getting 
on  said  car  that  It  suddenly  started  forward 
with  a  Jerk,  throwing  him  to  the  ground  and 
causing  the  injury  complained  of.  This  Is 
the  only  negligence  charged  in  the  complaint, 
and  I  instruct  you  that  you  cannot  return  a 
verdict  In  favor  of  the  plalntllf  in  this  case 
unless  you  find  tiut  the  accident  happened 
in  the  manner  alleged  in  the  complaint" 
The  court  also  instructed  the  Jury  to  the  ef - 
texA  that  plaintiff  must  prove  the  alleged 
n^lgence  by  a  fklr  preponderance  of  the 
evidence,  and  that  if  plaintiff's  intestate  at- 
tempted to  board  the  car  after  the  same  had 
started  and  was  In  motion,  or  was  guilty  of 
any  negligence  contributing  to  the  injury, 
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plaintiff  could  not  recover.  The  cause  was 
fairly  submitted  to  the  jury. 

Finding  no  error  in  the  record,  the  Jnd^ 
ment  ot  the  lower  court  la  affirmed* 


(6B  Or.  GEl) 

MILLEIl  T.  HIIiLER. 
(Supreme  Court  of  Oregon.  April  8,  1918.) 

1.  DiVOBCB  (S  28S*)  — Aliuoht  — AFFKU-' 
Tbakscbipt—Cohtxhts. 

Od  appeal  from  an  order  denying  a  motloD 
to  modi^  a  divorce  decree  so  as  to  relieve  the 
husband  from  the  payment  of  alfm<my,  the  orig* 
inai  complaint,  answer,  and  reply  were  proper 
parts  of  the  traoacript 

[Ed.  Note.— For  other  cases,  see  Divoreaa 
Cent  Dig.  |  768;  Dec.  Dig.  {  285.*] 

2.  Divorce  (|  162*)— Heabino— Decbeb. 

The  court  has  no  Jarisdlctlon  to  grant  a 
divorce  on  the  pleadings  without  hearfnc  evt- 
dence,  and  a  decree  so  granted  Ib  absolutely 

void. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  I  514;  Dec.  Dig.  {  1^.«] 

Appeal  from  Circuit  Court  Holtnomali 
County ;  Henry  E.  McGinn,  Judge. 

Action  by  Ernest  M.  Miller  against  Daisy 
E.  MlUer.  Application  for  modification  of  a 
divorce  decree.  From  an  .order  denying  the 
motion,  plaintiff  aH)eal8.  Reversed. 

Ernest  brought  suit  against  Daisy.  Bllee> 
Ing  various  acto  of  cruel  and  Inhuman  treat- 
ment, including  such  matters  as  threatening 
to  kill  him,  throwing  dlshaB  and  glassware 
at  him,  striking  him  with  dishes  and  oth- 
er arttctos  of  housdudd  furniture,  kicking 
him  on  delicate  parts  of  his  anatomy,  and 
therdiy  pomanently  Injuring  him,  and  other 
deeeoatlons  ct  his  manly  person,  whereby  he 
was  permanently  injured  and  his  life  ren- 
dered miserable  and  onbearaUe.  S>aiBy  an- 
swered, denying  tlie  soft  impeachmoits  of 
plaintiff,  and  alleging  that  plaintiff  had  beea 
accustomed  to  heat,  kick,  curse,  and  abbse 
defendant;  that  he  had  si^t  tobacco  Juice 
on  her  clothing,  cursed,  and  abused  her;  that 
he  bad  asBodated  with  dissolute  women,  and 
had  thereby  contracted  a  loathscane  disease 
had  become  affected  with  lice  and  other 
creeidng  insects  of  tiie  louse  family,  had 
called  defendant  all  kinds  of  vile  name^ 
and  had  made  a  brute  of  hlmaelf  generally. 
Plaintiff  replied,  denying  all  the  allegations 
of  the  answer.  The  circuit  Judge,  taking  the 
matter  in  his  own  hands,  and  without  hear- 
ing any  testimony,  made  a  decree  upon  the 
complaint  answer,  and  reply,  granting  plain- 
tlfF  ,a  divorce  and  decreeing  the  property 
held  In  the  name  of  ttefendant  to  belong  to 
plaintiff,  granting  j^aintlff  the  custody  of  the 
two  children  of  the  marriage,  and  giving  de- 
fendant alimony  at  the  rate  of  $50  per  month. 
After  paying  alimony  for  a  few  months,  plain- 
tiff refused  to  pay  longer,  and  applied  for  a 
modification  of  the  decree  on  the  ground  that 
section  613,  L.  O.  L.,  provides  only  for  the 
recovery  of  alimony  off  of  the  party  in  fault 
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and  that,  tbe  decree  being  In  his  ftTor,  be  Is 
not  In  fault,  and  that  the  part  of  the  decree 
granttng  aUmoay  Is  void. 

Flegel  &  Bearuolds.  of  PortUnd«  for  api;>el- 
Jant.  John  0.  ShIUock,  of  Portland,  for  re- 
spondent 

McBBIDE,  C.  J.  (after  stating  the  facta 
as  above).  [l  j  There  Is  some  qaestlon  raised 
as  to  the  relerancy  of  tbe  original  complaint 
answer,  and  reply  as  a  part  of  tbe  transcript 
They  are  necessary  and  proper  to  tbe  deter- 
ntnatkm  of  this  ease. 

[2]  The  drcDlt  oonrt  has  no  Jurisdiction  to 
grant  a  divorce  without  hearing  testimony, 
and  tbe  whole  decree  Is  tbsolntely  vMd. 

The  cause  will  be  ronanded  to  t3ie  drcnlt 
court  with  Instructlws  to  vacate  tbe  ordinal 
decree,  to  hear  the  testimony,  and  to  make 
a  decree  in  accordance  therewltb.  Neither 
party  will  recover  costs  in  this  court 

BURNETT,  J.  I  concur  with  some  tttaa- 
tance  In  tbe  result  of  vacating  the  original 
decree  and  remanding  the  canse  to  the  dr- 
cnlt court,  with  dlrectioDs  to  take  teetinKHiy 
at  a  regular  bearing  and  by  that  procedure 
to  decide  the  Issues  involved.  The  parta  of 
the  decree  attacked  by  idalntUTs  motion  in 
the  circuit  court  wwe  the  ones  giving  the 
defendant  alimony  at  ffiO  per  month  until 
further  order  of  court,  altbough  tbe  di- 
vorce was  granted  to  the  plaintiff,  and  tlie 
otb^  making  this  allowance  a  lien  upon  the 
lattefs  real  pn^rty.  It  would  seem,  prima- 
rily, that  a  court  having  JnrisdicUwi  of  tbe 
parties  and  of  the  subject  as  In  this  case 
baa  tbe  power  to  dedde  the  whole  lasne,  and, 
tbat  tike  dedrimif  right  or  wrong,  most  be' 
respected  and  <dieyed  until  set  aside  npm 
appeal  or  by  other  direct  attack.  That  an 
appeal  will  lie  even  from  a  void  Judgmrat  Is 
taogfat  In  Smith  v.  Bllendale  Mill  Co,  4  Or. 
70;  Ttullenger  v.  Todd.  B  Or.  36,  Askrm  v. 
84uire,.20  Or.  228,  46  Pac.  T79,  and  O.  B.  & 
N.  Co.  V.  BastUck,  64  Or.  IDS,  102  Paa  1011, 
20  Ann.  Gas.  692. 

It  is  also  stated  in  ttie  chapter  of  our  Code 
on  aiveals  that  "a  Judgment  or  decree  may 
be  reviewed  as  prescribed  in  this  chapter 
and  not  otherwlte."  !<.  O.  L.  |  54&  If  the 
matter  were  res  nova,  it  would  logically  re- 
sult that  having  allowed  his  lime  for  ai^eal 
to  elapse,  the  plaintiff  oanst  abide  the  oini- 
seqnences  of  tbe  deaee,  and  cannot  "other- 
wise" review  It  by  his  motion  in  the  court 
below.  Such  a  proceeding  Is  reaUy  In  effect 
a  motion  for  new  trial,  or,  rather,  an  ap- 
peal from  the  drcult  court  to  the  same  cir- 
cuit conrt,  since  motions  for  new  trial  are  not 
made  applicable  to  suits  In  equity  under 
our  Code.  We  have  already  decided  In  Ma- 
cartney V.  ShliAerd,  60  Or.  133,  117  Pac.  814, 
and  Oearin  v.  P.  By.,  L.  A  p.  Co.,  124  Pac. 
2Se,  both  actions  at  law,  that  a  motion  to  set 
afflde  a  judgment  and  to  grant  a  new  trial, 
although  undetermined,  does  not  operate  to 


piece'oat  or  extend  the  period  of  six  months 
after  the  roidltlon  of  Judgment  within  which 
an  appeal  may  be  taken.  The  same  doctrine 
Is  aivlied  to  suits  in  equity  In  Haha  v,  As- 
toria Nat.  Bank,  125  Pac.  284,  as  against  an 
undetermined  motion  in  tbe  trial  court  to 
modify  a  decree.  This  court  entertained  an 
order  denying  a  motion  to  vacate  that  part  of 
a  decree  in  a  suit  for  a  divorce  granting  to 
(me  of  the  litigants  tn  lieu  of  alimony  the 
(ixduslve  possession  of  public  land  upon 
which  the  parties  had  settled  with  a  view 
of  acquiring  title,  and  held  that  part  of  the 
decree  to  be  void.  The  motion  to  vacate 
was  not  filed  untli  some  years  after  the  oitry 
of  the  original  decree.  No  motion  to  dismiss 
the  ai^)eal  was  made  in  that  case,  and  It  can 
be  distinguished  from  the  three  other  deci- 
sions above  dlted  only  on  the  ground  that  In 
the  latter  ttie  determination  attacked  in  each 
was  m^ely  erroneous,  and  not  void  on  Ite 
face.  If,  on  tbe  other  hand,  the  part  of  the 
decree  assailed  in  Huf&nau  v.  Huffman,  47 
Or.  810;  80  Pac  683,  114  Am.  St  Bep.  943, 
mLB  manifestly  void,  tbe  eoort  in  which  it 
was  made  could  strike  it  from  Its  records 
at  any  time  by  virtue  of  Its  inherent  power 
over  its  proceedings,  ind^wndent  ot  stetn- 
tory  provisions  about  new  trial  and  ai^ieal. 
See  precedents  cited  In  HufOnan  v.  Huffman, 
supra,  and  Multnomah  County  v.  Portland 
Gradcer  Co.,  4&  Or.  S46,  80  Pac.  166.  Mans- 
field V.  Hill,  66  Or.  400,  107  Pac.  471,  108 
Pac,  1007,  deddes,  also,  dtat  periodical  pay- 
mmte  of  alimony,  decreed  to  be  made  for  an 
indefinite  porlod,  do  not  oonstitate  a  lien  up* 
on  real  property  of  the  party  required  to 
pay  them.  Sectton  613,  h-  O.  Ifc.  empowers 
the  trial  court  to  make  a  decree  In  a  divorce 
suit  'Yor  the  recovery  of  the  par^  In  fiiult 
such  an  amount  of  money,  in  gross  w  in  in- 
stallments, as  may  be  Just  and  proper  for 
such  party  te  contribute  to  tbe  maintenance 
of  tbe  other."*  If  on  this  appeal  we  could 
impute  absolute  verity  to  the  part  of  the  de- 
cree favoring  the  plaintiff  and  unquestioned 
nullity  to  tbe  portions  of  which  he  complains 
then  on  the  ground  of  stare  decisis  alone, 
Hill  V.  Mansfield  and  Huffman  v.  Hufltoan, 
supra,  would  be  authority  for  granting  his 
motiim  according  to  Ite  own  torms,  vacating 
only  tbe  specified  parte  of  the  decree^ 

Granting  a  divorce  with  an  avrard  of  real 
property  to  the  plaintiff  and  allowing  ali- 
mony to  the  defendant  are  incompatible  with 
each  other  in  point  of  law,  for,  if  tbe  plain- 
tiff is  in  l!ault  he  would  not  be  entitled  to  a 
decree  at  all,  and  It  Is  only  against  a  part; 
In  fanlt  that  alimony  may  be  decreed.  Aa 
there  Is  no  testimony  or  even  a  flndlng  of 
fact  reported  to  us,  there  Is  nothing  In  the 
record  by  which  that  Incompatibility  can  lie 
solved.  On  the  data  before  ns  It  cannot  be 
determined  whether  it  was  Just  to  award  tbe 
divorce  to  the  plaintiff  or  right  to  allow 
alimony  to  the  defendant.  It  cannot  be  said 
on  the  record  here  that  one  part  of  the  de- 
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cree  Is  void  because  the  other  part  is  in  ex* 
iBtence. 

Under  the  conditions  disclosed,  it  would 
be  contrary  to  natural  Justice  and  equity  for 
the  plaintltr  to  avail  himself  of  that  part  of 
the  decree  taking  from  the  defendant  a  lar^ 
amoDDt  of  property,  without  complying 
with  the  other  part  requiring  him  to  pay  her 
alimony;  and  hence  the  whole  decree  ought 
to  fall  on  bis  aj^licatlon  to  be  relieved  of 
part  of  It,  I  therefore  concur  In  the  resnlt. 

(64  Or.  570) 

GUIX^  T.  PORTLAND  RT.,  LIGHT  &  POW- 
ER CO. 

(Supreme  Court  of  Oregon.    April  8,  1918.) 

1.  Trial  (S  200*)— Inbtkuotionb— Rkquest 
TO  Chakoe— Refusal. 

Where,  In  an  action  for  injnries  to  a  street 
car  passenser  while  alighting,  the  court,  after 
stating  the  isauea,  cbaiged  that  the  burden  of 
establuthing  the  allegations  of  the  complaint  was 
on  plaintiff,  that  she  must  prove  them  by  a 
preponderance  of  the  testimony,  ahowing  how 
the  accident  occurred,  the  way  she  was  injured, 
and  the  -  amount  of  damages,  and  that  if  the 
Rc-alea  preponderated  plaintiETs  way,  even  though 
slightly,  she  was  entitled  to  recover,  but  if  not 
defendant  ^as'  entitled  to  a  verdict,  it  was  not 
error  to  refuse  to  charge  that,  before  the  jury 
could  allow  plaintiff  any  damages  for  injuries 
to  her  person,  they  must  be  sanafied  by  a  pre> 
ponderance  of  the  evidence,  not  only  that  plain- 
tiff was  injured,  but  that  the  injuries  resulted 
from  and  were  caused  by  the  accident,  and  that 
the  jury  could  not  allow  plaintiff  any  sum  for 
permanent  injuries,  unless  they  were  reason- 
ably certain  from  a  preponderance  of  the  evi- 
dence that  ibe  bad  snstalned  a  pennanent  dis- 
ability. 

[EU.  Note.— S'or  other  cases,  see  TriaL  Cent. 
Dig.  H  6fil-6Se;  Dea  Dig.  I  260.*] 

2.  Appeal  and  Ebrob  (S  695*)— iNsrsncTioNS 
—Review— EviDENCK. 

Tbe  court  may  refuse  to  review  the  denial 
of  a  request  to  charge  that  the  evidence  failed 
to  sho^  that  plaintiff  had  sustained  a  nermanent 
injury,  where  all  of  the  testimony  had  not  been 
reported  in  the  transcript. 

[Ed.  Note.— For  other  cases,  see  Ameal  and 
Error.  Cent  Dig.  H  2911-2914;  Dec  Dig.  | 

3.  Dauagbs  ({  206*)— Pebsonal  Injukieb— 
Pebmanent  Injubt— Suboical  Ofkbation. 

Where  plaintiff  suffered  a  hernia  as  the  re- 
sult of  a  fall  from  one  of  defendant's  street  cars 
while  alighting,  the  fact  that  the  condition 
might  be  cured  by  a  aurgical  operation,  and  that 
plaintiff  had  not  submitted  thereto,  did  not  war- 
rant an  instruction  that  the  buury  was  not 
permanent,  and  that  plaintiff  could  not  recover 
as  for  a  permanent  injury.- 

[Ed.  Note. — For  other  casea,  see  Damages, 
Cent  Dig.  §§  54,  64,  68,  132,  IM,  145,  20&, 
220,  533,  534;  Dec.  Dig.  1  208.*] 

4.  DaUAOES  (i  158*)— PEB80NAL  INJUBT- AO- 
QBATATJON  OT  PUTIOUB  INJURY— PLEADING. 

Plaintiff  had  suffered  a  sorgical  operation, 
but  the  Incision  bad  healed,  and  had  given  no 
trouble  for  six  years,  at  the  time  she  fell  from 
defendant's  street  car  and  sustained  a  hernia  at 
the  point  where  the  incision'had  been  previously 
made,  ffeld,  that  such  facts  did  not  necessa- 
rily lead  to  the  conclusion  that  the  hernia  was 
a  mere  aggravation  of  a  previous  injury,  and 
hence  defendant  was  not  entitled  to  an  Instruc- 


'  tion  that  she  could  not  recover  therefor,  be- 
cause the  injury  was  not  so  pleaded. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  441-444 ;  Dec.  Dig.  1 158.*] 

Appeal  from  Circuit  Court,  Multnomah 
County ;  Henry  B.  McGinn,  Judge. 

Action  by  Rosa  B.  Guild  against  the  Port- 
land Railway,  Light  &  Power  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed, 

Tbe  substance  of  the  complaint  In  this  ac- 
tion is  that  the  plaintiff  was  a  passeocer  on 
one  of  defendant's  cars,  and  vhile  she  was 
in  the  act  of  allgfttlng  at  her  deattnadon, 
after  the  car  liad  stopped,  tbe  defttidanea 
servants  negligently  started  It  with  a  snddeu 
jerlt,  wlthont  gtving  ha  any  wamlnc  or  rea- 
sonable <^)portiinltr  to  get  ofl^  wherebr  die 
was  thrown  to  the  ground  and  Injured.  She 
is  said  to  have  snffer^  lacerations  and 
bruises  and  serious  disarrangement  both  of 
her  atezna  and  qptnal  coliuun,  together  with 
an  abdominal  hernia,  bo  that  her  inteattnes 
protruded.  Aside  from  the  corporate  char- 
acter and  bnsfnesa  of  the  defendant,  and  the 
fiict  that  plaintiff  met  with  an  acdd^it  in 
connection  with  one  of  Its  street  cars,  the 
answer  denies  the  entire  complaint,  and 
charges  upon  the  plaintiff  contributory  neg- 
ligence, In  that  she  undertook  to  get  off  the 
car  while  it  was  still  in  motion.  The  reply 
traTersed  the  answer.  Tbe  trial  resulted  in 
a  jndgmoit  for  the  plaintiff,  from  which  the 
defendant  appeals. 

R.  A.  Leiter,  of  Portland  (Wilbur,  Spencer 
&  Dibble,  of  Portland,  on  the  brief),  for  ap- 
pellant. W.  E.  Farrell  and  Tlios.  J.  Cleeton. 
both  of  Portland  (Graham,  DaTia  &  Tonng, 
of  Portland,  on  the  brief),  fbr  re^ndent 

BURNETT,  J.  (after  stating  tbe  facts  as 
above).  It  is  disclosed  by  the  testtmouy  that 
about  six  years  prior  to  tile  accident  upon 
whldi  this  action  is  based  the  plaintiff  nn- 
derwent  an  opwatlon  des^^ed  to  adjust  ber 
womb,  which  had  become  displaced  on  ac- 
count of  troubles  experienced  at  childbirth. 
To  effect  the  rectification  of  that  organ,  it 
was  necessary  to  make  an  incision  about  the 
median  line  of  the  abdomen  Just  abOTe  tbe 
pubic  bone.  The  cut  was  sewed  up,  and 
healed  successfully,  giving  no  trouble  to  the 
plaintiff  until  after  the  accident  complained 
of.  The  principal  injury  described  in  the 
testimony  was  the  hernia  already  mentioned, 
which  came  tbrongfa  the  toner  f^scUe  of  the 
abdomen,  and  made  Its  external  appearance 
under  the  skin  at  the  cicatrix  resulting  from 
the  wound  of  operation.  One  element  of 
plaintilfs  claim  against  the  defendant  was 
for  permanent  injury.  It  is  contended  by 
the  defendant  that,  because  the  plaintiff  had 
not  taken  surgical  measures  as  she  might 
have  to  reduce  and  cure  tbe  hernia,  the  In- 
Jury  was  not  permanent,  and  hence  she  could 
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not  recover  lor  it  nnder'  an  allegation  of  tbat 
ktnd.  The  general  trend  of  tbe  naedleal  te»- 
tiinony  at  tbe  trial  was  to  the  effect  that  the 
bemia  conld  be  cured  by  replacing  the  In- 
testines and  sewing  np  the  aperture  tbroogh 
which  they  bad  escaped. 

[l]  The  defendant  assigns  but  four  errors, 
all  predicated  upon  the  refusal  of  the  trial 
court  to  give  certain  Instmctlons  asked  for 
by  the  defendant,  three  of  which  will  b« 
bere  considered  and  quoted: 

"It  la  aUeged  in  plaintUTs  complaiiit  that 
by  zeuKHi  of  this  accident  afae  has  ben  per- 
manratly  Injured  and  lUsabled  in  various 
parts  of  6er  body  and  person.  In  this  con- 
nection I  Instruct  you  tiiat,  befwe  yon  would 
be  warranted  In  allowing  tbe  plaintiff  any 
damages  fbr  any  alleged  Injuries  to  Jux  per- 
son, yon  must  be  satlsfled  from  a  prepon- 
derance of  tbe  eTidmoe  not  only  that  the 
plaintiff  is  injured  in  the  r«B|>eeta  charged, 
but  also  that  the  injuries  claimed  by  her  re- 
salted  from  and  were  caused  by  this  acd- 
dent" 

"It  Is  alleged  in  plaintiff's  complaint  that 
she  has  been  permanently  injured  by  reason 
of  this  accident  In  this  connection  I  in- 
stmct  you  that,  if  you  should  oHue  to  the 
question  of  damages,  yon  cannot  allow  the 
plalntlfl  any  sum  by  way  of  compensation 
for  any  alleged  permanent  injury,  nnleas  you 
are  reasonably  certain  from  a  preponderance 
of  the  evidence  that  she  has  sustained  per- 
manent injury  and  disability.  It  is  not 
enough  that  you  may  believe  from  the  evi- 
dence that  a  permanent  Injury  Is  possible." 

"It  is  alleged  in  plaintiff's  complaint  tbat 
she'  has  been  permanently  injured  by  reason 
of  this  accident,  but  I  Instruct  you  that  the 
evidence  fails  to  show  that  she  has  sustain- 
ed any  permanent  injury,  and  I  therefore 
instruct  you  that.  If  you  come  to  the  ques- 
tion of  damages,  yoA  cannot  allow  any  sum 
by  way  of  compensation  for  permanent  In- 
jury." 

No  objections  were  urged  against  the 
charge  of  the  court  as  given.  Turning  to 
the  instructions  given  to  the  jury  by  the 
court  as  reported  In  the  record,  we  find  that 
the  judge  stated  the  issues  In  snbstantiatly 
the  verbiage  of  the  pleadings,  and  then  used 
this  language:  "Now  tbe  burden  of  estab- 
Uahing  all  these  things  that  the  plaintiff  has 
alleged  in  her  complaint  Is  upon  her,  and 
iibe  must  so  establish  them  to  your  eatls- 
fiictlon  by  a  preponderance  or  outweighing 
of  the  testimony — that  la,  she  must  prove  by 
a  preponderance  of  the  testimony  all  of  tbe 
material  things  she  alleges  In  her  complaint, 
namely,  the  way  the  accident  occurred,  the 
way  the  injury  came  to  her  and  tbe  amount 
of  damage  she  has  sustained  thereby — all  of 
these  things  are  solely  for  your  determina- 
tion and  yon  alone."  After  likening  the  es- 
tlmatioii  ot  the  effect  of  testimony  to  tbe 
w^ghii^  of  the  same  upon  scales,  he  said: 
"So,  then*  u  to  the  all^tUuu  In  the  com- 


plaint here,  tbe  material  ones  of  which  I 
have  spoken.  If  the  scales  preponderate  the 
plaintifrs  way  even  thou^  slight;  she  has 
established  by  a  preponderance  of  the  evl- 
dmce  the  tilings  which  she  has  alleged,  and 
is  entitled  to  a  recovery.  If  she  has  not, 
then  the  defradant  is  entitled  to  a  verdict  in 
this  case."  Taken  in  connection  with  his 
recitation  of  the  pleadings,  these  utterances 
of  the  Judge  state  fiilrly  the  conditions  upon 
which  alone  the  plaintiff  can  recover,  togeth- 
er with  the  alternative  that  she  must  fail 
if  she  does  not  meet  those  conditions. 

[39  Aa  to  tiie  third  request  above  quoted, 
we  might  well  affirm  the  circuit  court  In  re- 
fusing It  because  it  does  not  appear  by  the 
bill  of  exc^E>tton8  that  an  the  teatlmony  has 
been  r^Muted  to  ua;  but,  in  addition  to 
that,  the  tact  that  tbe  plaintifl  experienced 
a  hernia  to  the  eztwt  that  her  bowels  pro- 
truded through  tbe  inner  layers  of  the  ab- 
dominal wall  is  sufficient  to  go  to  the  Jury 
as  teaiQlng  to  show  a  pemianait  injury,  al- 
though she  had  not  yet  undertaken  the  ex- 
perimoit  of  an  operation  to  cure  ftte  same. 

[II  All  will  agree  that  if  she  had  actually 
experienced  a  hernia,  and  It  were  left  to  It- 
self, tbe  Injury  would  be  permanent;  and 
we  cannot  say  as  a  matter  of  law  that  the 
trial  Judge  should  have  so  far  discounted 
the  effect  of  a  yet  unperformed  operation  as 
to  say  to  the  Jury  tbat  the  evidence  did  not 
show  any  indication  of  permanent  injury. 

[4]  The  remaining  error  complained  of 
was  the  refusal  of  the  defendant's  following 
request  to  Instruct  the  Jury:  "I  instruct  you 
that.  If  you  should  come  to  the  question  of 
damages,  you  can  only  allow  the  plaintiff 
compensation  for  such  injury  as  you  believe 
from  a  preponderance  of  the  evidence  she 
has  sustained  by  reasoii  of  this  accident, 
and.  If  you  find  and  believe  from  tbe  evi- 
dence that  the  accident  merely  aggravated 
or  rendered  worse  plaintiff's  former  Injuries 
as  a  result  of  certain  operations  performed 
upon  her  prior  to  the  accident,  then  you 
cannot  allow  the  plaintiff  any  sum  by  way 
of  compensation  for  any  aggravation  of  her 
previous  condition,  for  tbe  reason  that  it  Is 
not  aUeged  In  plaintiff's  complaint  that  any 
former  infirmity  has  been  a^ravated  or  ren- 
dered worse  by  reason  of  this  accident"  In 
support  of  this  Instruction  the  defendant 
cites  Maynard  v.  Or^on  R.  B.  Co.,  46  Or. 
15,  78  Fac.  983,  68  L.  R.  A.  477.  holding.  In 
effect,  that  in  an  action  for  personal  inju- 
ries plaintiff  cannot  recover  for  a  mere  ag- 
gravation of  a  previously  received  injury 
without  alleging  such  a^ravation  in  the 
complaint  With  the  doctrine  of  that  deel- 
sioB  wboi  applied  to  a  pn^wr  case  we  have 
no  dispute.  We  may  concede  that  tbe  wound 
of  operation  made  by  tbe  surgeon  was  sudi 
an  injury  wldch  If  it  was  in  existence  at 
the  time  of  the  street  car  accident  complain- 
ed of  might  be  aggravated  by  that  casualty, 
but  there  is  no  evidence  that  the  trauma  of 
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the  surgeon's  knife  persisted  to  tbe  time  of 
the  accident  All  tbe  evidence  was  that  the 
healing  process  of  nature  had  put  an  end  to 
that  Injury,  so  that  It  was  no  longer  in  be- 
ing to  be  aggravated.  It  may  be,  too,  that 
the  Incision,  although  healed  up,  predisposed 
the  plaintiff  to  hernia  In  that  region  of  her 
person;  but  one  having  such  a  physical  Idi- 
osyncrasy is  as  much  entitled  to  travel  upon 
the  trains  of  a  carrier  as  one  who  Is  sound 
of  body.  Tbe  negligent  injury  of  one  who 
is  weak  and  Incapacitated  In  person  Is  as 
culpable  as  any  other  111  usage.  In  brief, 
the  evidence  does  not  disclwe  the  present 
continuance  of  any  former  Injury  which 
could  be  aggravated  so  as  to  bring  the  case 
within  the  rule  announced  in  the  Maynard 
Case. 

If,  notwltlistanding  the  surgical  incision 
had  healed,  and  bad  given  uo  trouble  for 
six  years,  it  is  to  be  taken  into  account  as 
nn  abiding  Injury  of  which  the  plaintiff's 
fall  from  the  car  was  an  aggravation,  so  as 
to  exclude  her  present  hurt  from  our  consid- 
eration because  not  pleaded  as  soch  aggrava- 
tion Instead  of  an  original  damage,  then  by 
a  parity  of  reasoning,  we  must  consider  the 
present  hernia  a  permanent  injury,  although 
it  possibly  might  be  cured  by  a  surgical  op- 
eration. In  other  words.  If  successful  sur- 
gery will  not  in  fact  obliterate  an  Injury  In 
one  case,  we  cannot  hold  as  a  matter  of  law 
that  a  possibly  successful  operation  would 
destroy  its  permanency  in  another  case. 

The  Judgment  of  the  circuit  court  la  af- 
firmed. 

(M  Or.  576) 

BBBDEUEIER  et  aL  t.  PACIFIO  SUPPLY 
CO. 

(Supreme  Court  of  Oregon.    April  8,  1913.) 

1.  Dahaqes  (J  40*)— BnKACH  OF  Contract— 
Pkofits. 

In  general,  lost  profits  cannot  be  recovered 
as  damages  for  breach  of  contract,  unless  they 
entered  into  the  contract  itself,  and  were  with- 
in the  contemplation  of  the  parties  at  the  time 
the  contract  was  execnted. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  11  72-88;  Dec.  Dig.  |  40:*] 

2.  Damages  (i  24*)— Bbkacii  of  Contkact— 
Speculative  and  Contingent  Damaobs. 

Damages  for  breach  of  contract,  whidi 
are  speculative  and  so  dependent  on  numerous 
and  changing  contingencies  that  their  amount 
is  not  susceptible  of  actual  proof  with  any  rea- 
sonable degree  of  certainty,  cannot  be  recov- 
ered. 

[Ed,  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S8  65-67;  Dec  Dig.  {  24.*] 

3.  Damaqbs  (I  24*)— U:<CBnAiN  and  Con- 
tingent Losses— AMorsT  of  Benefit. 

He  rule  that  damages  which  are  uncertain 
or  coDtiiigeDt  cannot  be  recovered  for  breach  j 
ot  contract  doe*  not  appbr  to  an  uncertainty' 
as  to  the  amount  of  benefit  or  gain  to  be  de- 
rived from  their  performance,  but  only  to  an 
uncertainty  or  rontingencv  as  to  whether  any 
snob  gain  or  benefit  would  be  derived. 

[Ed.  Note. — For  other  cases,  s^e  Damages, 
Cent.  Dii:.  H  Dec  Dig.  |  24.* J 


4.  FaiNciPAL  and  Aqbnt  (}  41*)  —  Saus 
AoENCT  Contract — Bbkach  —  Loss  or 
Pbofits. 

Where  a  contract  gave  plaintiffs  the  ex- 
clusive right  or  agency  to  sell  a  washing  pow- 
,  der  for  a  given  time  within  a  specified  district, 
loss  of  profits  would  be  held  to  have  been  with- 
in the  contemplation  of  the  parties  as  an  de- 
ment of  damage  followiog  from  defendant's 
breach  thereof,  and  hence  defendant  could  not 
escape  liabUity  because  the  losses  sustained 
and  the  gains  prevented  were  to  some  exteot 
uncertain  and  problematical. 

[Ed.  Note. — For  other  cases,  see  Prindpal 
and  Agent,  Dec  Dig.  8  41.*j 

5.  Dakaqbb  <S  40*)— Bbsach  of  CONTBACnV- 
Pbofits— AscERTAi  nu  ent. 

Where  plaintiff,  in  an  action  for  breach  of 
contract.  Is  entitled  to  recover  for  loss  of 
profits,  the  amount  of  such  loss  is  to  be  de- 
termined by  the  jury  from  tbe  nature  of  the 
contract,  the  circumstances  surrounding  and 
fiowing  from  its  breach,  and  the  coDsequencea 
naturally  and  plainly  traceable  thereto. 

[Ed.  Note.— For  other  cases,  see  Damages^ 
Cent  Dig.  8S  72-88;  Dec  Dig.  |  40.*] 

6.  Dauaqbs  ({  117*)— Breach. 

Where  a  contract  Is  repudiated,  the  com- 
pensation of  the  complaining  party  should  be 
the  value  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  285.  286,  288;  Dec  Dig.  |  117.*) 

7.  Prinoipai,  and  Agent  (|  41*)— Contract 
— Bkeach — Profits— Evidence. 

Where  plaintiffs  were  entitled  to  recovu 
for  loss  of  profits  for  breach  of  an  exdnafve 
agency  contnict  for  the  sale  of  a  washing  com- 
pound  in  a  spedfied  district,  and  had  pleaded 
and  proved  the  expenses  incurred  in  advertising 
the  compound  and  establishing  a  market  there- 
for, evidence  as  to  the  cost  of  performing 
such  contract  after  the  market  was  estabUsbed, 
as  compared  with  the  expenses  during  the 
early  part  of  the  buainesa,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Principal 
snd  Agent,  Dec  Dig.  {  41.*] 

8.  PRINCIPAX.  and  Agent  (|  41*)— Agencz 
Coniract^Breach- Evidence. 

In  an  action  for  the  breach  of  an  exchi^Ta 
agency  contract  for  the  sale  of  a  washing-  com- 
pound, evidence  of  the  quantity  of  the  goods 
sold  in  the  contract  territory  by  defendant's 
succeasor,  after  repudiation  of  the  contract 
and  before  tte  trial,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Pxincipal 
and  Agent  Dec  IHg.  i  41.*] 

Appeal  Iran  Clrcnit  Conrl^  Mnltnomafc 
Counts ;  Henry     McGinn,  Judgb 

Actkn  by  Fted  A.  Bredonder  and  another 
against  the  Pacific  Supply  Company.  Judg- 
ment fbr  plRlntlfTa,  and  d^aidant  appeala, 
AfBrmed. 

This  Is  an  action  for  damages  for  the 
breach  of  a  omtract  The  cause  was  tried  be- 
fore a  Jury,  and  a  verdict  rendered  in  favor 
of  plaintiff  for  the  sum  of  $2,655.  Frona  a  re- 
nting Ju^ment,  defendant  appeals. 

The  Acts,  so  far  as  deemed  material  to  de- 
termine the  controversy,  are  as  follows:  On 
the  12th  day  of  October,  1910,  plaintiff  and 
defendant  entered  into  a  contract,  by  the 
terms  of  which  the  plaintiffs  were  to  have 
the  exdusive  right  within  tbe  state  of  Ore- 
gon, for  the  period  of  10  years,  to  sell  a  cer- 
tain washing  compound  which  was  a  patent- 
ed artide  mauufactured  solely  by  the  defeod- 


•For  ethw  esav  ass  soma  topk  moA  aaelloo  KCHBBR  te  Dec  Dig.  *  Am.  I»g.  Xv-Ho.  B«la  A  BWr  laiHrss 


Digitized  by 


Google 


BREDEfidLEIEB  v.  PACIFIC  SUPPLY  OO. 


313 


ant  In  the  dty  of  Portland.  Or.  The  de- 
fendant agreed  to  famlsb  plaintiffs  any 
(luaDtity  of  the  compoand,  in  15  and  25  cent 
luckages,  at  a  atlpulated  price.  The  plaln- 
tlfTa,  in  turn,  promised  to  purchase  from  the 
defendant  an  average  of  100  cases  per  month 
for  the  first  year,  ISO  cases  per  month  for 
the  second  year,  and  200  cases  per  month 
for  each  of  the  remaining  years  of  the  con- 
tract It  was  expressly  stipulated  that.  If 
the  plaintitTs  failed  to  boy  the  amonnt  they 
ap^ed  to  purchase  each  year,  the  defendant 
Khoald  have  the  option  of  canceling  the  con- 
tract 

It  appears  that  the  plaintiffs  began  to  car- 
ry out  their  part  of  the  contract  soon  after 
It  was  executed;  that  they  had  dMnon- 
fitrators  in  the  stores  in  Portland  exhibiting 
the  article  to  the  public,  and  salesmen  on  the 
road  advertising  and  selling  the  same;  that 
the  defendant  was  unable  to  furnish  plain- 
tiffs with  packages  of  the  size  ordered,  and 
tbat  th^  were  compelled  to  wait  for  goods 
Hometimes  for  a  month  or  so;  that  plain- 
tUTs  obtained  several  orders  for  goods,  and 
arranged  to  place  the  same  with  the  whole- 
sale houses  to  supply  to  retailers  at  a  profit 
of  94  cents  per  case.;  that,  on  account  of 
the  fact  that  defendant  did  not  supply  plain- 
tiffs with  the  goods,  they  lost  the  sale  of 
such  orders  as  they  had  taken,  and  also  lost 
new  business;  that  the  plaintiffs  expended 
the  sum  of  $2,154.19  in  advertising,  demon- 
stratin^  and  establishing  a  market  for  the 
compound,  and  selling  413  cases. 

On  February  1,  1911,  or  abont  that  lime, 
the  Pacific  Specialty  Com[>any  was  organized 
to  take  over  the  business  of  the  Padflc  Sup- 
ply Company.  On  March  1,  1911,  the  de- 
fendant sent  letters  to  the  wholesale  houses 
which  were  handling  the  compound  for  the 
ptaiDtlffs,  informing  them  that  the  contract 
was  canceled,  and  that  the  defendant  would 
sell  the  goods  direct  from  the  factory.  On 
March  4,  1911,  def^dant  notified  the  plain- 
tlflis  that  the  contract  was  annulled  for  the 
reason  that  they  had  failed  to  comply  with 
the  condlti(Hi8  oi  the  same  During  1911  the 
Patdflc  Specialty  Company  sold  768  cases  of 
the  oompound  In  tbftt  market 

Leroy  tximax,  of  Portland  (Johnson  ft 
Stout,  of  Portland,  on  the  brief),  for  appel- 
lant R.  r.  Peters,  of  Portland  (A.  E,  Clark 
and -J.  H.  Hlddleton.  both  of  Portiand,  on 
the  brief),  for  respondraits. 

BEAN,  J.'  (after  stating  the  facts  as  aboveV 
At  the  close  of  plaintiffs'  evidence,  defendant 
moved  the  court  for  a  nonsuit,  which  was 
refused,  and  the  defendant  assigns  such  re- 
fusal as  error.  Counsel  for  defendant  also 
objected  and  excepted  to  certain  evidence  In- 
troduced, for  the  reason  that  the  same  tend- 
ed to  show  merely  speculative,  remote,  and 
conjectural  damages,  and  assigns  the  Intro- 
doctkm  of  such  evidence  as  error. 

[1]  The  goieral  rule  la  that,  In  order  to 


recover  profits  in  case  of  a  breach  of  contract, 
such  profits  must  have  been  within  the  con- 
templation of  the  parties  at  the  time  of  the 
execution  of  the  contract;  and,  where  such 
profits  do  not  enter  Into  the  contract  Itself, 
they  will  be  denied.  Anticipated  damages, 
different  from  those  which  would  ordinarlb' 
be  sustained,  are  not  always  recoverable, 
but  win  only  be  awarded  when.  In  view  of 
special  circumstances,  they  may  he  regarded 
as  the  natural  and  direct  result  of  the 
breach,  and  are  not  problematical,  bat  are 
capable  of  being  foreseen  and  of  being  esti- 
mated with  reasonable  accuracy. 

[2]  Where  the  damages  claimed  are  so 
speculative  and  dependent  upon  numerous 
and  changing  contingencies  that  their 
amount  Is  not  susceptible  of  actual  proof 
with  any  reasonable  degree  of  certainty,  no 
recovery  can  be  had.  13  Cyc.  36;  Wlsner 
V.  Barber,  10  Or.  342 ;  Hosklns  v.  Scott.  52 
Or.  271,  276,  96  Pac.  1112;  Hlchhom  T. 
Bradley,  117  Iowa,  130,  90  N.  W.  592. 

[3]  The  rule  that  damages  which  are  un- 
certain or  contingent  cannot  be  recovered 
does  not  apply  to  an  uncertainty  as  to  the 
amount  of  the  benefit  or  gain  to  be  derived 
from  performance,  but  to  an  uncertainty  or 
contingency  as  to  whether  any  such  gain  or 
benefit  would  be  derived  at  all.  Blagen  v. 
Thompson,  23  Or.  239,  240,  31  Pac  647,  18 
L.  R.  A.  315;  Wakeman  v.  Wheeler  A  Wil- 
son Company,  101  N.  Y.  206,  4  N.  E.  264,  54 
Am.  Rep.  676. 

[♦]  When  a  contract  for  the  exclusive  right 
or  agency  to  sell  a  certain  article  for  a  given 
time  within  a  limited  district  la  brok^  one 
of  the  elements  of  damage  Is  lost  profits. 
Mueller  v.  Bethesda  Mineral  Spring  Co.,  88 
Mich.  800.  60  N.  W.  819 ;  Hlehbom  v.  Brad- 
ley, supra. 

In  the  case  at  bar,  the  damages  sustained 
by  plaintiffs  as  to  the  profits  are  such  as  may 
reasonably  be  supposed  to  have  been  within 
the  contemplation  of  the  parties  to  the  agree- 
ment at  the  time  of  the  execution  thereof, 
and  the  proximate  and  natural  consequences 
of  a  breach  by  defendant  This  follows,  in 
view  of  the  facts  surrounding  the  execution 
of  the  contract,  as  shown  by  the  evidence, 
and  from  the  very  nature  of  the  contract  it- 
self. Such  profits  are  the  direct  and  legiti- 
mate fruits  of  the  contract  It  clearly  ap- 
pears that  the  agreement  was  made  with  the 
iutentlou  that  the  plaintiffs  should  sell  the 
goods  for  a  profit  They  were  not  to  be  kept 
for  ornament,  nor  even  In  stock.  The  profit 
from  sales  which  were  prevented  by  the  an- 
nulling of  the  contract  by  defendant,  and 
which  can  be  ascertained  with  reasonable 
certainty,  are  proper  elements  for  the  con- 
sideration of  the  jury  In  determining  the 
value  of  a  contract  pertalnlAg  to  the  sale  of 
a  commodity  of  the  kind  mentioned.  A  per- 
son violating  his  contract  should  not  be  per- 
mitted to  entirely  escape  liability  for  the 
reason  that  the  amount  of  damages  which 
he  has  caused  is  uncertain.  Losses  suataln- 
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ed  and  gains  prevented  are  proper  elements 
of  damage.  As  they  are  prospecttTe,  tbey 
mast,  to  some  extent,  be  uncertain  and  prob- 
lematical. 

[S]  They  shoald  be  determined  by  the  Jury 
from  the  nature  of  the  contract,  and  the  cir- 
cumstances snrrounding  and  following  its 
Inreach^  and  the  consequences  naturally  and 
plainly  traceable  to  such  breach,. under  prop- 
er  instructions. 

[I]  When  a  contract  Is  repudiated,  the 
compensation  of  the  party  complaining  of  the 
breach  should  be  the  value  of  the  contract 
Wakeman  t.  Wheeler  &  Wilson  Ktg.  Co., 
supra. 

In  the  case  of  Mueller  Bethesda  Mineral 
Spring  Co.,  BQpni,  the  company  entered  into 
a  contract  with  Mueller  by  which  It  made 
him  the  exclusive  agent  for  Its  mineral  wa- 
ters In  the  city  of  Detroit  and  vicinity,  for 
the  period  of  one  year,  and,  before  the  year 
expired,  the  compuoy  breached  the  contract 
Mueller  sued  for  damages,  alleging  loss  of 
profits.  The  Supreme  Court,  In  passing  upon 
the  measure  of  damages  (88  MI<Hl  at  page 
395,  00  N.  W.  at  page  321  of  the  opinion)^ 
said:  "The  measure  of  plaintiff's  damages 
was  the  proflts  which  Mueller  might  have 
realized  if  defendant  had  performed  its  con- 
tract" The  motion  for  a  nonsuit  was  prop- 
erly overruled. 

[7]  The  expenses  incurred  by  plaintiffs  In 
advertising  the  compound,  and  In  establish- 
ing a  market  for  the  same,  were  spedally 
pleaded  in  the  complaint  The  evidence  of 
plaintiffs-  tended  to  sustain  the  allegation. 
Defendant  objected  and  excited  to  evidence 
tending  to  show  what  the  expenses  would 
be  for  performli^  the  contract  after  a  mar- 
tet  was  established,  aa  compared  to  the  ex- 
penses during  the  first  part  of  the  business. 
This  evidence  was  properly  admitted  to  be 
considered  by  the  Jury,  with  the  other  facta, 
in  estimating  the  value  of  the  cmtmct  or 
the  reasonable  amount  of  damage^  Wells  t. 
National  life  Association  of  Hartford,  99 
Fed.  222,  286,  39  G.  a  A.  476,  68  li.  B.  A.  S3. 

[t]  It  Is  dalmed  that  tha«  was  error  in 
aUowlng  idalntlff  to  stiow  the  number  tff 
cases  of  the  goods  scdd  In  Oregon  the  de* 
fendanf B  successor,  after  tbe  rqnidiatlon  of 
the  contract  and  before  the  trial.  This  evi- 
dence was  admissible.  When  a  contract  for 
the  exdnslve  right  or  agency  to  sell  an  ar- 
ticle within  a  given  territory  Hot  a  giT«i 
time  is  brokrai  by  the  principal,  evidenoe  of 
later  sales  by  otber  agents  or  1^  the  prin- 
cipal, within  ebe  lite  of  the  contract,  In  the 
same  territory,  in  an  action  by  the  agent,  la 
properly  admitted  to  enable  the  Jury  to  deter- 
mine the  value  of  the  contract  or  loss  of 
iwoflta.  Emerson  v.  Pac.  Coast  ft  N.  Co.,  96 
Minn.  1,  104  N.  'W.  fi73,  1  L.  B.  A.  (N.  S.) 
446,  450,  lis  Am.  St  Bep.  OQS,  6  Ann.  Cfts. 
973;  Flttsbnif  Gauge  Co.  v.  Ashton  Talve 
Co.,  184  Pa.  36,  89  Atl.  228,  224 ;  Wakeman 
V.  Wheeler  &  Wilson  Mfg.  Co.,  supra. 


From  the  amount  of  the  verdict,  the  Jury 
evidently  found  In  favor  of  plalnttfEs  for  a 
portion  of  the  extra  expenses  incurred  la 
creating  a  market  for  the  goods,  and  for  a 
loBs  of  profits  whidi  plaintlffB  coold  have 
obtained  up  to  the  time  of  trial. 

Finding  no  error  in  the  record,  tlie  Judg- 
ment of  the  lower  court  is  affirmed. 


(M  Or.  no 
LAWTON  V.  MORGAN.  FUEDNBR  A 
BOYCB  et  aL 
(Supreme  Court  of  Or^n.    April  16,  1013.) 

MaSTBB  and  SeBVANT  (I  318*)— I^fDEPBNDXNT 

CoNTRACTOBs— Personal  Injtjmes— "Amd." 
A  general  contractor  is  not  liable  to  a  aerv- 
ant  of  an  independent  contractor  for  persoual 
Injuries  caused  by  the  negligeoce  of  such  inde- 
pendent contractor  in  possession  of  the  prem- 
ises, under  Laws  1911,  p.  16,  relating  to  the  du- 
ties o£  owners,  contractors,  subcontractors,  or 
corporations,  or  persons  whatsoever,  "engaged" 
in  the  consnruction  of  any  buildings,  etc.,  and 
requiring  "all  owners  •  •  •  and  other  per- 
sons having  charge  of  any  work  inToiviog  dan- 
ger to  employ^  or  the  public  to  use  every  de- 
vice and  precaution  to  obviate  the  danger'' : 
the  word  ^'and"  before  the  words  "other  per- 
sons" in  such  statute  meaning  "or." 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1257,  1268;  Dec  Dig.  $ 
318.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  385-3W ;  vol.  8,  p.  7575.] 

Appeal  from  Circuit  Court,  Multnomah 
County  I  a  U.  Gautenbeln,  Judge. 

Action  by  John  Lawton  against  Morgan, 
Fliedner  &  Boyce  and  others.  Judgment  for 
plaintiff,  and  defendant  named  appeaJ&  Be- 
versed. 

This  is  an  action  by  Jidin  lAVtm  against 
Morgan,  FUednw  &  Bosce,  a  corporation, 
Thomas  Davidson,  W.  A.  Lelth,  and  B.  J. 
Hedwr  to  recover  damages  for  a  personal  In- 
Jury  alleged  to  have  been  caused  by  the  de- 
fendants' negligence.  The  summons  herein 
was  not  served  upon  Davidson,  Lelth,  or 
Heektf,  and  as  to  them  the  action  was  dla- 
misaed.  The  corporation  answering  denied 
the  material  averments  of  the  complaint  and 
set  up  affirmative  defaues  as  follows:  (1) 
That  the  Injury  complained  of  was  caused  by 
an  independent  contractorj  QSi  that  the  bnrt 
resulted  from  the  plaintiff's  OHitrUmtory  neg- 
llgenoe ;  0)  that  the  accident  arose  from  the 
negligence  of  a  fellow  aervant;  and  (4)  that 
the  plaintiff  assumed  the  risk.  The  allega- 
tions of  new  matter  in  the  answer  having,  hy 
stipulation,  been  deemed  denied*  the  cause 
was  tried,  and  It  was  agreed  by  tSie  parties 
that  the  testimony  received  substantiated  the 
facta  In  substance  aa  follows:  That  cm  March 
30,  1011,  the  time  of  the  accident,  Lelth  and 
Hecker  were  the  owners  of  a  tract  of  land  at 
the  northeast  corner  of  Grand  avenue  and 
Bast  Stark  street,  Portland,  Ore.,  and  prior 
thereto  they  had  entered  Into  a  contract  with 
the  corporation,  whereby  it  engaged  to  erec( 
for  them  a  building  on  the  premises.  In 
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order  to  secure  an  adequate  fotmdatlon  for 
the  stractare,  it  became  necessary  to  drive 
In  the  earth  plUng,  upon  the  top  of  which 
the  foundation  might  rest;  wherenpon  the 
corporation  made  a  contract  with  Davidson, 
by  the  terms  of  whic^  It  a^eed  to  supply  the 
pMne,  and  he  stipulated  to  fumiah  the  ma- 
iiUincarj  and  labor  neceesary  to  perform  that 
part  of  the  work.  The  pUee  were  to  be 
drlTOk  according  to  the  plana  and  speclflca- 
tlona,  bDt  Rich  drawlncB  anS  detailed  state- 
ments were  deviated  from  by  the  corpora- 
tion's foreman,  who  cbauiged  the- location  of 
Mme  of  the  snHtortliix'tlmbers,  directed  In  a 
f^  instances  that  one  pile  sbonid  be  driven 
oD  tiqt  of  another,  vpedfled  the  nomber  to  be 
used,  and  indicated  the  depth  to  which  they 
^nld  be  forced.  The  plalntUI  was  employ- 
ed by  Davidson,  irho  directed  where  and  how 
he  shoidd  work,  and  bad  the  right  to  dls- 
chazsfi  him,  though  be  uid  the  other  employ- 
es «igaged  In  drivli^  pUhig  were  paid  bg  the 
corporation's  checks,  which  orders  on  the 
bank  were  charged  on  accomit  of  the  con- 
tract price  agahist  Davidson,  who  was  with- 
oat  funds  to  pay  his  laborers.  Tte  steam 
engine  famished  by  Davidson  as  a  mottve 
power  to  operate  the  pile  drlvra  was  old  and 
defective  the  appliances  for  raising  and  hold- 
ing the  hammer  were  Inadequate,  and  no 
provision  was  made  for  an  efficient  or  prdmpt 
system  of  communication  by  means  of  sig- 
nals between  the  man  who  operated  the  en- 
gine and  the  employes  about  the  pile  driver. 
The  engine  was  Davldsoi^s  property,  and  the 
corporation  did  not  exercise  any  supervision, 
direction,  or  control  over  the  machinery,  the 
men  employed  by  Davidson,  the  signals,  the 
apparatus,  or  appliances  nsed  In  performing 
snch  work,  and  as  between  the  corporation 
and  Davidson  he  was  an  Indepoident  con- 
tractor. The  plaintiff,  on  March  30,  1011, 
was  engaged  as  "top  man"  on  tbe  pile  driv- 
er, and  while  he  was  endeavoring  to  place  a 
piling  between  the  upright  leads  the  hammer, 
without  his  signal  and  In  the  absence  of  any 
warning,  fell,  crushing  bis  left  band  and 
causing  the  Injury  complained  of. 

Based  on  this  testimony,  the  corporation's 
counsel  moved  the  court  fQr  a  directed  yec- 
diet  It  was  then  admitted  that  the  defense 
.  of  Independent  contractor  had  been  establish- 
ed, but  the  trial  court,  concluding  that  chap- 
ter 3  of  Laws  Or.  1911,  Initiated  by  peti- 
tion and  ratified  by  a  majority  of  the  votes 
cast  in  favor  of  the  measure  at  an  election 
held  November  8,  1910,  eliminated  such  de- 
fense, denied  the  motion.  Tbe  cause  was 
thai  submitted  to  the  Jury,  which  returned 
a  verdict  in  plalntitrs  favor  in  tbe  sum  of 
$4,(550,  and  Judgment  having  been  rendered 
thereon  the  corporation  aiH>eals. 

B.  A.  Lelter,  of  Portland  (Orifflth,  Lelter 
&  Allen  and  F.  J.  Lonwgan,  all  of  Portland, 
on  the  brief),  for  appelant  W.  B.  Farrell, 
of  Portland  (Davis  tt  Farrell  and  O.  D.  Young, 
all  of  Portland,  oa.  tbe  brleQ,  for  respondoit 


MOOBS,  J.  (after  stating  the  facts  as 
above).  It  is  conceded  that  by  the  principles 
of  the  common  law  an  action:  of  this  kind 
could  not  have  been  maintained  against  Mor- 
gan, Fleldner  &  Boyce.  The  qnestion  there- 
fore to  be  considered  Is  whether  or  not  the 
enactm^t  referred  to  permits  a  recovery  un- 
dw  the  facts  stipulated.  The  act,  as  far  as 
deemed  necessary  herein,  reads  as  follows: 

"All  owners,  contractors,  subcontractors, 
corporations  or  persons  whatsoever,  engaged 
In  the  construction  *  *  *  of  any  balld- 
Ings  *  *  *  or  operation  of  any  machin- 
ery •  *  *  shall  see  that  all  machinery 
other  than  that  operated  by  band  power 
shall,  whenever  necessary  for  the  safety  of 
persons  employed  In  or  about  the  same  or  tor 
the  safety  of  tbe  general  public,  be  provided 
with  a  system  of  communication  by  means  of 
signals,  so  that  at  all  tlm^  there  may  be 
prompt  and  effldent  communication  between 
the  employes  or  other  persons  and  the  operator 
of  the  motive  power,  •  *  «  and  generally, 
all  owners,  contractors,  or  subcontractors  and 
other  persons  having  charge  of,  or  responsi- 
ble for,  any  work  Involving  m  risk  or  dan- 
ger to  the  employes  or  the  public,  sbaii 
use  every  device,  care  and  precaution  wUcb 
It  Is  practicable  to  use  for  tbe  protection  and 
safety  of  life  and  limb,  limited  only  by  the 
necessity  for  preserving  the  efficiency  of  the 
structure,  machine  or  other  apparatus  or  de- 
vice, and  without  regard  to  the  additional 
cost  of  suitable  material  or  safety  appliances 
and  devices."   Section  1. 

"The  manager,  superintendent,  foreman  or 
other  person  in  charge  or  control  of  tbe  con- 
structlou  or  worlts  or  operation,  or  any  part 
thereof,  shall  be  held  to  be  the  agent  of  the 
employer  in  all  suits  for  damages  for  death 
or  Injury  suffered  by  an  employ^."   Section  2. 

"In  all  actions  brought  to  recover  from  an 
employer  for  Injuries  suffered  by  an  em- 
ploye the  negligence  of  a  fellow  servant  shall 
not  be  a  defense  where  the  injury  was  caused 
or  contributed  to  by  any  of  the  following 
causes,  namely:  Any  defect  in  the  structure, 
materials,  works,  plant  or  machinery  of 
whldi  the  employer  or  his  agent  could  have 
had  knowledge  by  the  exercise  of  ordinary 
care;  the  neglect  of  ai^  person  engaged  as 
superintendent,  manager,  foreman,  or  other 
person  In  charge  or  control  of  tbe  works, 
plant,  machinery  or  appliances;  the  incom- 
petence or  negligence  of  any  person  in  charge 
of,  or  directing  the  particular  work  in  which 
the  employe  was  engaged  at  the  time  of  the 
injury  or  death;  the  incompetence  or  negli- 
gence of  any  person  to  whose  orders  the  em- 
ploye was  bound  to  conform  and  did  con- 
form and  by  reason  of  his  having  conformed 
thereto  the  injury  or  death  resulted;  the 
act  of  any  fellow  servant  done  in  obedience 
to  the  rules,  Instrnctions  or  orders  given  by 
the  employer  or  any  other  person  who  has 
authority  to  direct  the  doing  of  said  act" 
Section  6. 

It  wlU  be  kept  in  mind  that  the  first  part 
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of  section  1  of  the  act  embraces  "all  owners, 
contractors,  subcontractors,  corporations  or 
persons  whatsoever."  The  use  of  the  word 
•'or,"  as  last  quoted,  would  seem  to  Indicate 
that  for  the  recovery  of  damages  sustained 
by  a  personal  Injury  a  several  and  not  a 
Joint  liability  was  contemplated.  Koch  v. 
Pox,  71  App.  Dlv.  288,  75  N.  T.  Supp.  913. 
In  the  latter  part  of  the  section  adverted  to 
it  wUl  be  remembered  that  "all  owners,  con- 
tractors or  subcontractors  and  other  persons 
having  charge  of,  or  re^wnslble  for,  any 
work  involving  a  risk  or  danger  to  the  em- 
ployes or  the  public,  shall  use  every  device, 
care  and  precaution  which  it  is  practicable  to 
use  for  the  protection  and  safety  of  life  and 
limb."  It  will  be  observed  that,  while  the 
word  "or"  is  understood  to  be  used  and  em- 
ployed between  the  phrase  and  words  "all 
owners,  contractors  or  subcontractors,"  the 
word  "and"  Immediately  follows  the  latter 
word,  preceding  the  i^rase  "other  persons." 
Th%  Individuals  thus  referred  to  are  the  per- 
sons "having  charge  ot  or  responsible  tor, 
any  work  involving  a  risk  or  danger  to  the 
employes  or  the  public."  From  an  examina- 
tion of  the  ^tire  act  It  Is  believed  that  the 
coonectlve  used  between  the  word  "subcon- 
tractors" and  the  phrase  "other  persons" 
should  be  "or,'*  thereby  manifesting  a  legisla- 
tive purpose  to  create  a  several  and  not  a 
joint  liability  resulting  from  an  injury  to 
an  employfi,  caused  by  the  negli]sence  of  ei- 
ther of  the  persons  designated,  wii^  engaged 
in  the  constmction  of  any  building. 

In  section  2  of  the  act  it  Is  the  manager, 
BUperintendoit,  foreman,  or  other  person  in 
charge  or  control  of  the  construction  or 
works  or  operation,  or  any  part  thereof,  who 
shall  be  held  to  be  the  agent  of  the  "employ- 
er" In  all  actions  for  damages  for  death  or 
injury  soCTered  by  an  employe.  It  is  evident 
that  an  employer,  whether  owner,  contractor, 
or  snbcontractor,  who  is  engaged  in  the  con- 
struction of  a  buUding  is  the  only  party  de- 
ffflidant  in  an  action  to  recover  damages  for 
a  personal  injury  suffered  by  an  employe 
while  engaged  in  the  same  branch  of  the 
service.  This  determination  is  obvious  from 
the  language  of  section  5  of  the  act,  to  wit, 
"In  all  actiona  brought  to  recover  from  an 
employer  for  Injiu-les  suffered  by  an  em- 
ploye," etc. 

In  Gibbons  v.  Chapln,  147  III.  App.  575,  an 
action  was  brought  against  the  owners  of  a 
building  being  constructed  by  an  independent 
contractor  for  a  personal  injury  alleged  to 
have  been  caused  by  a  violation  of  an  ordi- 
nance of  the  dty  of  Chicago,  which  municipal 
enactment  was  as  follows:  "It  shall  be  the 
duty  of  all  owners,  contractors,  builders  or 
persons  having  control  or  supervision  of  all 
buildings  In  course  of  erection  which  shall 
be  more  than  thirty  feet  high,  to  see  that 
all  stairways,  elevator  openings,  flues,  and  all 
other  openings  In  the  floors  shall  be  covered 


or  properly  protected."  The  plaintiff  in  that 
action  having  recovered  a  judgment,  it  was 
reversed  on  appeal ;  the  oourt  holding  that  if 
a  person  were  injured  upon  premiaes  la 
course  of  erection  or  repair  the  owner  was 
not  liable  for  the  hurt,  notwithstanding  it 
was  occasioned  by  negligence,  If  it  appeared 
that  such  premises  were  in  the  possession  of 
independent  contractors,  who  were  so  con- 
sti'ucting  the  same,  and  that  the  owner  did  not 
and  was  not  exercising  supervisory  care  or 
direction  over  sudi  premisee  at  the  time  ot 
the  accident. 

In  the  case  at  bar  £be  corporation  was  not 
Lawtou'B  employer.  It  had  no  power  to  en- 
gage or  discharge  him,  and  though  it  Issued 
checks  in  payment  of  the  labor  performed  In 
driving  the  piling  the  method  adopted  to 
liquidate  these  obligations  was  tantamount 
to  accepting  Davidson's  orders,  given  to  liis 
employes,  for  the  wages  due  them. 

While  the  corporation's  foreman  directed 
where  the  piles  should  be  driven  and  indicat- 
ed where  It  was  necessary  to  place  one  pile 
on  the  top  of  another,  in  order  to  force  them 
to  the  proper  depths  so  as  to  furnish  ade- 
quate support  for  the  foundation,  Davidson's 
mode  and  manner  of  doing  the  work  was  not 
Interfered  with  in  any  way ;  nor  was  any  su- 
pervision or  control  thereof  exercised  by  the 
corporation  Though  It  was  the  general  con- 
tractor which  sublet  a  part  of  the  work,  it 
necessarily  occupied  the  same  relation  to  the 
plaintiff  as  the  owners  of  the  building,  and 
since  the  latter  took  no  part  In  superintend- 
ing the  performance  of  the  pile  driving  tlier 
are  not  liable  for  the  hurt,  and  for  t^e  same 
reason  the  corporation  is  not  accountable  to 
the  plaintiff  for  an  Injury  he  suffered  in  con- 
sequence of  Davidson's  negligence.  We  con- 
sider, therefore,  that  this  action  cannot  be 
maintained  against  the  corporation  as  the 
general  contractor,  and  that  in  refusing  to 
instruct  the  jury  as  requested  an.error  was 
committed. 

The  judgment  of  the  chrcuit  court  should 
be  reversed  and  the  action  dismissed;  and 
it  is  80  (»dwed. 

(M  Or.  m> 

CRUSON  V.  CITY  OF  LEBANON. 

(Supreme  Court  of  Oregon.    April  15,  19ia) 

Dedication  (g  39*)-EQurrAnij:  Estoppel- 
Municipal  COBPORATIONS—  OPENinO  AIf 
UBTS. 

The  public  in  not  estopped  by  laches  to 
claini  an  'all«y  as  against  one  who  purchased 
lots  according  to  a  recorded  plat,  showing  the 
alley  through  them;  the  improvements  placed 
on  it  not  being  of  sach  a  lasting  and  vaioable 
character  that  the  opening  of  the  alley  will 
entail  any  great  pecuniary  loss  and  sacrifice, 
but  being  merely  lawn,  lilac  and  rose  bushes, 
three  cherry  trees,  and  a  lafge  shade  tree. 

[Ed.  Note.— For  other  cases,  xee  Dedication. 
Cent  Dig.  I  77;  Dec  Dig.  {  39.*] 

Appeal  from  Circuit  Court,  Linn  Goimty; 
Wm.  Galloway,  Judge. 
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Suit  by  HatUe  A.  Ciason  against  the  City 
of  Lebanon.  Decree  for  defHuhmt  Plalutlfl 
appeals.  Affirmed. 

Plaintiff  la  tbe  owner  of  lots  3,  4,  7,  and 
8f  Mock  10,  in  the  town  of  Lebanon,  which 
are  the  Bonth  half  of  the  bloA^  "lie  ond 
her  grantors  bare  been  In  the  exdnalTe  pos- 
sesion of  the  said  sooth  half  of  the  blot^, 
Including  the  alley  tfanragh  the  same,  since 
abont  tbs  year  1861.  The  residence  thereon 
Is  sltnated  on  lot  ^,  west  of  the  alley,  and 
fronts  east,  and  the  ground  east  of  the  honse 
extending  to  Second  rtreet,  including  the  al- 
ley, is  set  to  lawn,  fruit  trees,  berries,  flow- 
ers, Shrubbery,  omamratal  trees,  and  a  gar- 
Hem.  There  are  three  cherry  trees,  flowers, 
shrubbery,  and  a  la^e  maple  tree  on  the  Une 
of  the  alley.  The  city  is  proceeding  to  lay 
a  sewer  system,  which  It  desires  to  locate 
through  the  all^  in  said  lot ;  and  it  ^reat- 
ens  to  Vfien  said  alley  and  lay  the  sewer 
therein.  This  suit  is  brought  to  enjoin  the 
city  from  so  doing  on  the  ground  that  it 
should  be  estopped  from  opening  said  alley 
because  of  the  private  rights  of  the  plaintiff 
that  have  grown  up  In  consequence  of  the 
laches  of  the  dty  in  permitting  It  to  be 
claimed,  occupied,  and  improved  by  the 
plalntlCC  and  her  grantors  for  a  period  of 
more  than  40  years.  The  case  was  pnt  at 
Issue,  flndlngs  were  made  In  favor  of  the  de- 
fendant, and  the  suit  dismissed.  The  plain- 
tiff appeals. 

J.  K.  Weatherford,  of  Albany  (Weather- 
ford  St  Weatherford,  of  Albany,  on  tbe  brief), 
for  appelant  N.  If.  Newport,  of  Lebanon 
(S.  M.  Garland,  of  Lebanon,  on  the  bzief), 
tax  respondent. 

SAKIN,  J.  (after  stating  tbe  facta  as 
aboT^.  Plaintiff  reUes  upon  the  decisions 
In  Schooling  t.  Harrlsborg,  42  Or.  401,  TL 
Fac  606,  and  in  Oliver  t.  Synhorst,  48  Or. 
292,  86  Fac.  876,  T  L.  R.  A.  <N.  S.)  248.  In 
tbe  finmor  case  It  is  said,  following  Judge 
I>Hlon'B  statement  of  ttie  law  in  his  text- 
book on  Municipal  Corporations:  "It  will, 
perhaps,  be  found  that  cases  will  arise  of 
such  a  diaracter  that  justice  requires  that 
an  equitable  estoppel  shall  be  asserted  even 
against  the  public;  but,  If  so,  such  cases 
will  form  a  law  unto  themselves,  and  do 
not  Call  within  the  legal  operation  of  limita- 
tion enactments."  And  in  the  case  of  Oliver 
V.  Synhorst,  supra,  the  court,  following  the 
flrst-mentloned  case,  says:  "But,  while  the 
role  may  be  that  the  ordinary  statute  of 
limitations  as  such  cannot  be  set  up  to  de- 
feat the  right  of  the  public  to  the  use  of  a 
street  or  highway,  there  may  grow  up,  In 
consequence  of  the  laches  of  the  public  au- 
thorities, private  rights  of  more  persuasive 
force  In  tbe  particular  case  than  that  of  tbe 
public,  and  if  'acts  are  done  by  an  adjoining 
proprietor  which  Indicate  that  he  is  in  good 
fUtli  claiming  as  his  own  that  which  is,  in 
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fact,  a  part  of  tbe  highway,  and  la  expend- 
ing money  on  the  faith  of  his  claim,  by  ad- 
justing his  property  to  the  highway  as  he 
supposes  or  claims  it  to  be,  the  public  will 
be  estopped.' "  Wben  the  Oliver  v.  Syn- 
horst Case  was  here  on  the  second  appeal 
(58  Or.  582,  100  Pac.  762,  115  Pac.  604).  it 
was  decided  upon  the  evidence,  and  Mr.  Jus- 
tice McBrlde,  In  delivering  the  opinion,  says : 
"As  was  Intimated  by  Mr.  Chief  Justice  Bean 
In  his  previous  opinion  In  this  case,  the  prin- 
ciple of  an  estoppel  In  pals  will  only  apply 
in  exertional  cases,  and  In  our  Judgment 
this  is  not  a  case  of  that  character."  There 
Is  a  note  to  the  case  of  Oliver  v.  Synhorst, 
48  Or.  202,  86  Pac.  376,  In  7  L.  B.  A.  (N.  S.) 
243,  in  which  many  cases  are  collated  and 
reviewed.  Tbe  annotator  recognises  that  the 
cases  on  this  point  are  irreconcilable,  manj^uf 
wliidt  follow  Judge  Dlllcm'a  statement  of  the 
law  quoted  In  Oliver  v.  Synhorst,  supra; 
and  he  flnds  tbe  most  consUftent  statement 
of  the  law  In  the  Illinois  cases,  which  recog- 
nize the  equitable  estoppel  stated  by  Dillon, 
but  draw  a  dose  line  by  which  to  determine 
the  conditions  which  will  Justify  the  estop- 
pel, nam^,  wbere  tbe  public  have  long  with- 
held the  assertion  of  control  over  stre^ 
and  private  parties  have  been  Induced  there- 
by to  believe  tlie  street  abandoned,  and 
have  made  improvements  and  structures  In 
a  cdtnatlon  where  they  must  suffer  great 
pecuniary  loss  If  the  street  is  <q;>ened.  "But," 
says  tbe  note,  'this  doctrine  Is  of  no  avail 
where  no  valuable  or  lasting  improvement>< 
have  been  made  by  the  abutting  owner  upon 
the  portion  ct  tbe  street  claimed  by  him"— 
citing  SulUvan  v.  Ticheuor,  170  111.  07,  53 
N.  B.  561,  whieb  holds  that  a  dty  was  not 
estoM>ed  from  building  a  sidewalk  on  the 
true  Une  of  a  public  street  by  the  mere  fact 
that  a  porttcn  of  it  was  fenced  In,  and  along 
that  fmce  a  sidewalk  was  constructed  by 
others  than  the  mnnidpsl  authorities.  Tbe 
line  of  distinction  as  to  what  conditions  will 
Justly  an  e^xtppd  Is  well  stated  In  De  Kalb 
V.  Luney,  lOS  HI.  185,  61  N.  B.  1036,  In 
which  the  court  refused  to  hold  the  dty  es- 
topped where  It  appeared  that  the  only  im- 
provements placed  upon  the  disputed  land  by 
the  abutting  owner  were  an  Inexpensive 
wooden  picket  fence,  a  maple  tree  about 
ten  years  old,  a  lilac  bush,  a  creeping  vine, 
and  growing  grass;  deeming  that  the  loss 
of  these  things  would  not  present  such  :i 
case  of  hardship  and  sacrifice  that  right  and 
Justice  demanded  an  estoppd  against  the 
public. 

It  Is  said  that  to  grant  such  an  estoppel, 
there  must  be  more  than  the  Inclosure  of 
the  street  with  the  acquiescence  of  the  city 
authorities  and  belief  in  good  faith  on  the 
part  of  the  claimant  that  the  street  has  been 
abandoned  by  tbe  public;  but  also  on  the 
faith  of  that  belief,  and  with  the  acquies- 
cence of  those  representing  the  public,  such 
private  party  has  erected  stnict'jres  on  the 
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street  and  made  tmprovements  tbereoa  of 
Huch  a  lasting  and  valuable  character  that 
to  permit  the  public  to  assert  the  right  to  re- 
possess Itself  of  the  premises  would  entail 
such  great  pecuniary  loss  an4  sacrifice  upon 
the  private  property  holder  that  Justice  and 
right  would  demand  that  the  public  be  estop- 
ped. See,  also.  Cro<&er  t.  Collins,  37  8.  C. 
327,  15  S.  B.  951,  34  Am.  St  Bep.  752. 
Plaintiff  purdiased  the  property  described  in 
the  deed  by  lots,  as  designated  upon  the 
plat  of  the  town  of  Lebanon  recorded  in  the 
office  of  the  clerk  of  Linn  county ;  and  that 
plat  shows  the  alley.  Therefore  plaintiff  Is 
not  brought  within  the  language  of  the  Oli- 
ver V.  Synhorst  Case,  namely,  that  the  acts 
done  do  not  Indicate  that  plaintiff  and  her 
grantors  In  good  faith  claimed  to  own  the 
alley  and  expended  money  on  the  faith  of 
their  claim.  Furthermore,  the  improvements 
on  the  alley  are  not  of  such  a  lastii^  and 
valuable  character  that  the  opening  of  the 
all^  would  entail  any  great  pecuniary  loss 
and  sacrifice  upon  plaintiff.  The  Improve- 
ments  consist  of  lawn,  lilac  and  xoa&  bushes, 
three  cherry  trees,  and  a  large  and  symmetri- 
cal maple  tree.  We  think  the  facta  here  are 
not  within  the  exceptional  cases  to  which 
the  estoppel  In  pals  should  apply. 
The  decree  la  affirmed. 

(M  Or.  SBS) 

HAWXHUBST  v.  MEADOW  IjAKE) 
LUMBER  CO. 
(Supreme  Ooort  of  Or^on.    April  15,  1913.) 
Appeal  and  E3rkob  (J  890*f— Review— a  offi- 

CDCNCY  OP  BlIXS  OF  BXCEPTIOR. 

In  an  action  agaiost  the  Meadow  Lake 
Lumber  Company  to  recover  the  price  of  meat 
sold,  a  bill  of  exceptions  complaining  of  the  ex-- 
elusion  of  evidence  to  show  that  such  meat  was 
charged  to  the  K.  Logging  Company  by  direc- 
tion of  defendant's  representative,  but  not 
showing  whether  plaintiff  was  trying  to  prove 
that  be  delivered  the  meat  to  defendant  and 
charged  it  to  the  K.  Company,  or  that  he  de- 
livered and  charged  it  to  the  K.  Company  by 
direction  of  defendant's  representative,  or  that 
he  offered  to  prove  that  he  sold  or  delivered 
any  meat  to  either  corporation,  was  insufficient 
under  L.  O.  Ia  I  171,  requiring  bills  of  excep- 
tions to  state  so  much  of  the  evidence  as  is 
necessary  to  explain  tbe  obJecti<ni,  since  it 
could  not  be  determined  whether  or  not  the  pro- 
posed testimony  was  relevant. 

[Ed.  Note.— For  other  caBea,  see  Appeal  and 
Error,  Cent  Dig.  »  2897-28^9,  25^-2904. 
2906,  2908;  Dec.  Dig.  i  600.*] 

Appeal  from  Circuit  Court  Klamath  Coun- 
ty ;  Henry  L.  Benson,  Judge. 

Action  by  J.  W.  Hawxhurst  against  the 
Meadow  Lake  Lumber  Company.  Judgment 
for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

This  is  an  action  to  recover  for  the  price 
4f  certain  meat  alleged  to  have  been  sold  to 
defendant  The  complaint  is  In  the  usual 
fbrm  for  goods  sold  and  delivered.  The  an- 
avrec  denied  the  aale  and  delivery  of  the 


meat  and  pleaded  a  counterclaim  of  $41.95 
for  lumber  sold  and  delivered  to  plalntlfiC 
The  reply  admitted  that  the  defendant  had 
furnished  lumber  of  the  value  of  f30,  and  no 
more,  and  alleged  that  such  sum  had  been 
credited  on  defendant's  account  Tbe  fol- 
lowing Is  substantially  the  whole  bill  of  ex- 
ceptions, except  as  to  the  charge  of  the  court 
to  which  no  exception  was  taken  on  the  trial: 
"Q.  You  may  state  when.  If  at  any  time, 
he  came  In  there,  and  said  to  make  a  differ- 
ent charge  or  anything  of  that  kind,  and  how 
that  came  about?  To  which  question  the 
defendant  by  Its  counsel,  objected  to  as  in- 
competent and  not  responsive  to  auy  Issue 
in  the  pleadings,  and  on  the  further  ground 
unless  It  appears  it  was  In  writing,  and  fur- 
ther that  there  is  not  an  allegation  in  the 
pleadings  that  this  meat  was  sold  to  anybody. 
•  •  •  Thereafter,  the  plaintiff,  by  his 
counsel,  asked  the  witness  the  following 
question:  Q.  When  was  It  Mr.  Hawxburst 
that  Mr.  Higgins  came  to  your  place  of  busl- 
neas,  or  Into  your  place  of  business,  at  which 
time  he  stated  to  you  for  you  in  the  future 
to  make  the  charges  to  tbe  logging  company? 
To  which  question  defendant  by  Its  counsel 
objected  to  as  lncomi)etent  Irrelevant,  and 
Immaterial  on  the  grounds  urged  In  the  pre- 
vious objection,  unless  It  appears  that  any 
authority  of  this  nature  was  made  In  writ- 
ing on  behalf  of  the  defendant  corporation, 
which  objection  was  sustained  by  the  court 
to  which  ruling  the  plaintiff's  counsel  ex- 
cepted. And  thereafter  in  the  progress  of 
snid  trial  was  asked  the  following:  Q.  I 
will  ask  you  whether  or  not  you  sold  any 
meat  on  and  atter  this  time  through  the  in- 
structions of  Mr.  Uigglns  or  not?  A.  Yes. 
By  Mr.  Stone:  Objected  to  as  Incompetent 
and  moved  to  strike  his  answer  out  By  tbe 
Court:  That  question  goes  to  sales  that  were 
charged  other  than  to  tbe-  Long  Lake  lium- 
ber  Company.  By  Mr.  Irwin:  Yes,  sir; 
that  appears  upon  their  books.  By  the 
Court:  The  objection  will  be  sustained.  To 
which  an  objection  (exception)  was  taken  by 
the  plaintiff's  counsel.  Thereafter  tbe  ^ain- 
tiff,  by  his  counsel,  asked  the  same  witness 
the  following  question:  Q.  I  will  ask  yon  to 
state  whether  or  not  yon  made  a  sale  <x 
sales  of  any  beef  which  upon  your  books 
were  charged  to  any  one  other  than  the 
Meadow  Lake  Lumber  Company?  A.  Yes. 
sir.  To  whldi  question  and  answer  the  de- 
fendant by  its  counsel,  objected  and  moved 
to  strike  the  answer  out  on  the  gionnd  that 
It  was  Incompetent  and  immaterial;  which 
objection  was  sustained,  and  to  which  ruling 
plaintiff's  counsel  took  an  exception,  wblrti 
was  allowed  by  the  court  Thereafter  pliUn- 
tlff.  by  his  counsel,  asked  the  plaintiff  the 
following  questlcm:  Q.  I  will  ask  you  to 
state  to  the  court  and  Jury  such  amounts  as 
were  charged  to  other  than  the  Meadow  Lake 
Lumber  Company,  or  the  aflsregate  of  tbe 
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Sties,  It  you  know?  To  wUdi  tbe  defendant, 
by  Its  attorney,  objected  for  tbe  leolbon  tbat 
tlie  qoesdon  was  Immaterial  Incompetent, 
and  iTT^eTant,  wMdi  objection  was  sustain- 
ed Dy  the  court,  to  wfaldi  ruling  plaintiff,  by 
hte  attorney,  excepted,  whidi  was  allowed 
by  tbe  court 

**Ofl»  at  Proof.  And  thereafter  In  the 
progress  of  the  trial,  plaintiff,  J.  W.  Hawi- 
bnrst,  by  bis  attorney,  made  tbe  following 
offer  of  proof:  Tbat  the  witness  J.  W. 
Hawxhnrst,  who  Is  the  plaintiff  in  this  case, 
will  testify,  if  permitted  by  the  conrt,  that 
on  or  abMXt  May  7,  1910.  that  Mr.  Hl^na, 
who  at  that  time  was  representing  the  Mead- 
ow Lake  Lumber  Company,  came  into  Mr. 
Hawxhnrst's  place  of  business  and  stated  to 
Mr.  Bawxbnrst  that  he  should  cbai^  the 
rest  of  the  meat  to  the  Klamath  Falls  Tim- 
ber ft  Logging  Company,  and  Immediately 
withdrew;  that  he  did  not  make  any  ex- 
planation to  Mr.  Hawxhnrst  any  forUier 
than  made  ba  tliat  statement ;  that  Mr.  Hawx- 
hnrst did  not  know  anything  In  regard  to 
snch  comi»ny  as  the  Klamath  Falls  Tim- 
ber &  Loggti^  Company;  that  be  presumed 
the  Klamath  Falls  Timber  St  Lo^ng  Com- 
pany was  an  adjunct  of  Uie  Meadow  Lake 
Lnmbra  Oompany ;  that  so  ftir  as  the  ques- 
tion <tf  his  enlarges  In  tbe  matter  was  con- 
coned.  It  was  simply  a  matter  of  conven- 
iean  to  the  Meadow  Lake  Lumber  Com- 
pany; and  that  It  was  not  his  Intention  at 
any  time  to  waive  tbe  credit  which  was  ex- 
tended to  the  Meadow  Lake  LnuAer  Com- 
pany, and  tbmby  accept  In  Hen  thereof — 
extend  credit  to  the  logging  company.  That 
at  a  date  at  «me  later  time,  on  or  about 
July  12,  1910,  the  witness  Higglns,  who  at 
thftt  time  was  acting  In  a  r^reseutatlTe  -ca- 
paclty,  representing  the  Meadow  Lake  Lum- 
ber Onupany,  came  Into  his  place  of  business, 
and  In  tlw  presence  of  7.  W.  mawxhuret  and 
Ills  aon  C;eorg^  says:  *Tliey  liaTe  attached 
the  pump;  keep  your  bands  off^  and  yon  will 
get  your  money.**  That  the  said  J.  W. 
Hawximrst,  relying  upon  the  reprcuentatlons 
of  Mr.  Hi^j^ns,  and  relying  upon  the  fact 
that  tbey  would  get  their  money,  under- 
standing that  the  attachment  was  against 
the  Meadow  Lake  Lumber  Company,  and  the 
Meadow  Lake  Lumber  Company  being  the 
only  person  to  whom  credit  was  extended, 
forbore  to  proceed  In  tbe  matter,  and  did 
not  attach,  or  take  any  farther  proceedings 
In  regard  to  the  recovery  of  tbe  amount  that 
he  claimed  due  at  that  time.' 

"And  thereafter,  on  redirect  examioatlon, 
plaintiff,  by  his  couns^  was  asked  the  fol- 
lowing question:  Q.  Now.  Mr.  Hawxhurst. 
how  does  It  come  that  you  have  the  sum  of 
$332.83  charged  to  the  Klamath  Falls  Tim- 
ber'ft  Logging  Company,  under  what  circum- 
stances was  tbat  done?  A.  That  was  done 
at  the  instance  of  Mr.  Higglns  requesting  me 
to  change  the  account  on  our  books.  By  Mr. 


Btone:  Objected  to  as  Incompetent  Counsel 
comes  In  asks  why  he  did  that  snd  un- 
less he  can  show  there  was  some  obligation 
on  the  part  of  the  Meadow  Lake  Company 
to  become  responsible,  yon  cannot  bind  them ; 
therefore  It  is  incompetent  Which  objection 
was  sustained  by  the  court  and  to  which  rul- 
ing plaintiff,  by  his  counsel,  took  an  excep- 
tion. And  thereafter  plaintiff,  by  bis  coun- 
sel, was  asked  the  following  question:  Q. 
In  other  words,  you  were  looking  to  the  Mead- 
ow Lake  Lumber  Company  for  that  pay 
right  along,  were  you  not?  To  which  ques- 
tion defendant  by  Its  counsel,  objected  to 
as  Incompetent  Irrelevant,  and  Immaterial, 
with  reference  to  tbe  account  as  charged  to 
the  Klamath  Falls  Tlmt>er  ft  Logging  Com- 
pany, which  objection  was  Bustaloed  t)j  the 
court,  to  which  ruling  plaintiff  by  his  coun- 
sel, took  an  exc^lon." 

John  Irwin,  of  Klanmth  Falls,  for  appel- 
lant C.  F.  Stone,  of  Klamath  Falls  (Stone 
&  Barrett,  of  Klamath  Falls,  on  the  brief), 
for  respondent 

McBRIDE,  C.  J.  (after  stating  the  facts 
as  above).  Section  171,  L.  O.  L..  relating  to 
the  preparation  of  a  bill  of  exceptions,  re- 
quires that  tbe  objection  shall  be  stated  with 
so  much  of  the  evidence  as  Is  necessary  to 
explain  It  That  has  not  been  done  in  this 
case.  Whether  plaintiff  was  trying  to  show 
that  he  had  delivered  the  meat  to  defendant, 
and  had  charged  It  to  the  Klamath  Falls 
Timber  ft  Logging  Company,  or  whether  his 
claim  was  that  he  had  delivered  to  Uie  Kla- 
math Falls  Timber  ft  Logging  Oompany  and 
charged  It  to  them  on  the  suggestion  of  de- 
fendant's representative,  does  not  appear. 
His  offer  of  proof,  whl<^  Is  not  preceded  by 
any  question  to  which  It  applies,  Is  equally 
indefinite.  There  is  no  offer  to  prove  tiiat 
at  any  time  he  sold  or  delivered  any  meat 
at  any  price  to  either  corporation.  Nelttaw 
the  question!  asked  nor  tbe  offer  made  shows 
the  rdevancy  of  the  proposed  testimony. 

In  the  absence  of  Ono  whole  testimony  tak- 
en at  the  trial  we  are  unable  to  say  that  tbe 
testimony  offered  was  relevant  and  therefore 
the  judgmoit  la  affirmed. 


(«6  Or.  4»> 
TBMPLETON  t.  MORRISON  et  aL 
(Supreme  Court  of  Oregon.    April  16,  1918.) 
1.  Appeal  anu  Bbbob  <|  414*}— -"Adtzbsk 

PABTT**— NonCE  OF  APPEAli. 

The  "adverse  party"  entitled  to  notice  of 
appeal  under  L.  O.  L.  i  650,  Is  everj  parly 
whose  Interest  In  relation  to  the  jndgmeat  ap- 
pealed from  ii  In  conSict  with  the  modification 
Df  reversal  sought  oy  the  appeal;  that  is,  every 
party  interested  in  Bustaming  the  judgment 
(citing  1  Words  and  Phrases,  p.  224). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Em>r  Cent  Dig.  H  2137.  ^138 ;  Dec.  Dig.  | 
414.  •] 
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2.  Judgment  (|  237*)— Pabties— Joint  Debt- 

OBS. 

In  an  action  against  joint  debtors,  where 
only  common  defenses  are  maintained,  the 
judgment  should  be  rendered  against  all  or 

none. 

[Ed.  Note.— For  otfier  cases,  see  Judgment, 
Cent  Dig.  §|  415,  418-421,  429;  Dec  Dig.  S 
237.*] 

3.  Appbax.  AMD  ElKBOB  (§  797*)— Pabties  on 
Appeai.. 

A  judgment  was  rendered  against  L.,  C, 
and  M.,  on  a  joint  redelivery  bond,  L.  default- 
ing. M.  appealed  from  the  judgment  without 
serving  notice  of  appeal  on  C.  Subsequently, 
in  another  suit,  a  decree  was  rendered  adjudg- 
ing that  G.  was  primarily  liable  on  the  bond, 
and  that  M.'  was  a  sarety,  and  C.  and  wife 
took  an  appeal  therefrom,  which  was  undeter- 
mined. Ecl4,  that  a  motion  to  dismiss  the  ap- 
peal for  want  of  notice  on  the  adverse  parties 
must  be  denied,  with  the  privilege  of  renewal 
at  final  hearing,  since  the  issues  between  M. 
and  C.  should  not  be  determined,  on  motion  to 
dismiss,  while  the  other  appeal  was  pending,  in 
which  the  isaaes  were  directly  raised. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3148-3154;  Dea  Dig.  i 
797.*f 

Appeal  from  Olicnit  Court,  Multnomah 
ConDty;  Henry  B.  McGinn,  Judge. 

Action  by  C.  B.  Templeton  against  Finley 
Morrison  and  others.  From  a  judgment  for 
plaintlif,  defendant  named  appeala  Motion 
to  dismiss  appeal  dented. 

StapletOQ  &  Sleight,  of  Portland,  for  ap- 
pellant Ralph  R.  Dunlway  and  C.  Ia  Wheal- 
don,  botli  of  Portland,  for  respondent 

BEAN.  J,  This  is  a  motion  to  dismiss. 
Plaintiff  moves  to  dismiss  the  appeal  In  this 
action,  for  the  reason  that  the  notice  of  ap- 
peal has  not  been  served  on  all  the  adverse 
parties  who  appeared  in  the  action ;  that  is, 
for  the  reason  that  It  has  not  been  served  on 
defendant  W.  E.  Cook. 

It  appears  from  the  record  that  the  judg- 
ment from  which  this  appeal  is  taken  was 
against  defendants  Cecil  B.  Uoyd,  W.  Eu 
Cook,  and  Finley  Morrison  upon  a  joint  re- 
delivery bond.  The  judgment  was  rendered 
against  0.  B.  Uoyd  by  default  W.  E.  Cook 
appeared  and  contested  the  action,  but  did 
not  appeal.  Plaintiff  contends  that  W.  E. 
Cook  Is  an  adverse  party  to  this  appeal,  and 
that  It  is  necessary  to  serve  notice  of  appeal 
and  undertaking  on  him,  for  the  reason 
that  he  Is  vitally  interested  In  having  this 
judgment  stand  as  a  legal  judgment  against 
Finley  Morrison,  so  that  there  will  be  the 
right  of  omtribntion  between  W.  E.  Cook 


and  Finley  Morrison  npon  the  payment  of 
the  judgment 

[1]  An  "adverse  party"  entitled  to  notice 
of  appeal  under  the  provisions  of  section 
550,  L.  O.  li.,  is  every  party  wiiose  inter- 
est In  relation  to  the  judgment  and  decree 
appealed  from  Is  in  conflict  with  the  modifi- 
cation or  reversal  sought  by  the  appeal 
Every^  party  interested  in  sustaining  the 
judgment  or  decree  is  an  adverse  party. 
Words  and  Phrases,  p.  224;  Moody  v.  Miller, 
24  Or.  179,  33  Pac.  402;  The  Yictorian.  24 
Or.  121,  32  Pac.  1040,  41  Am.  St  Bep.  838; 
Cooper  Mfg.  Co.  v.  Delahunt,  36  Or.  402,  51 
Pac.  649;  Llllieuthal  v.  Caravlta,  15  Or. 
339,  15  Pac.  280;  StuUer  v.  Baker  County, 
30  Or.  294,  47  Pac.  705;  Osbom  v.  Logos, 
28  Or.  302,  88  Pac.  190 ;  Haf er  v.  Medford  ft 
C.  L.  B.  Co.,  60  Or.  854,  117  Pac.  1122. 

[2]  In  an  action  against  joint  debtors, 
where  only  common  defenses  are  maintained, 
a  judgment  should  he  r^dered  against  ail 
or  none.  Flsk  v.  Henarie,  14  Or.  29, 13  Pac. 
193;  Wilson  v.  Blakeslee,  16  Or.  43,  47,  16 
Pac.  872;  Thomas  v.  Barnes,  34  Or.  416,  56 
Pac  73. 

[3]  Defendant  Morrison,  In  resistance  of 
the  motion  to  dismiss,  auswers  that  in  a  cer- 
tain suit  in  the  circnlt  court  of  tlie  state 
of  Oregon  for  Multnomah  county.  In  which 
he  and  defendant  Cook  were  parties,  after 
the  judgment  appealed  from  in  the  case  at 
bar  was  rendered,  it  was  determined  by  that 
court  that,  as  between  defendant  Cook  and 
himself,  the  former  was  primarily  liable  on 
the  bond  upon  which  this  action  Is  based,  he 
being  a  surety  thereon  for  Cook ;  that  an  ap- 
peal from  euch  decree  was  taken  by  W.  E. 
Cook  and  Martha  E.  Cook,  which  has  not  yet 
beeA  perfected;  that  the  present  appeal  was 
taken  September  7,  191%  while  the  equities 
between  Cook  and  himself.  In  respect  to  this 
bond,  were  bdng  litigated,  which  were  aft- 
erwards Judicially  determined. 

An  appeal  having  been  taken  from  the  de- 
cree against  Cook  and  wife,  the  same  has 
not  become  final,  and  the  question  therein 
has  not  yet  been  settled.  To  determine  what 
real  Interest  Cook  has  in  the  Judgment  ap- 
pealed from,  upon  the  consideration  of  this 
motion  to  dlemlss,  would  be  to  decide  the 
equity  suit  between  Morrison  and  Cook,  prior 
to  the  hearing  thereof,  which  this  court 
should  not  do.  In  view  of  this  condition  of 
the  record,  the  motion  to  dismiss  should  be 
denied  for  the  present,  with  the  privilege  of 
renewing  the  same  at  the  final  hearing  <tf 
thla  case. 
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m  Cal.  App.  so 

HALL  T.  SUPERIOR  COURT  m  AND  FOR 

ORANGE  COUNTY.    (Civ.  1^.) 

(THstiict  Court  of  Appesi,  Secood  Diitrict,  Cal- 
ifornia. Feb.  18,  1913.  Bebearinz  Denied 
hj  Snprcme  Court  April  19.  1013.) 

Iksane  Persons  ({  12*)— Abbxst  fob  Ex- 
amination— tklMPLAINT. 

The  affidavit  or  complaint  for  arrest  of  a 
person  for  examination  as  to  bia  lanlty  sets 
loriti,  not  a  mere  conclusion,  but,  even  if  iio- 
perfectl?,  some  deKription  of  bis  acts,  conduct, 
or  condition,  as  required  by  PoL  Code,  |  2168, 
so  as  to  give  tbe  court  jurUdlction  to  Issue  tbe 
warrant  of  arrest;  It  allegini;  tbat  at  a  certain 
time  and  place  he  was  "laboring  under  tbe  de- 
lusion that  persons  were  whispering  and  talk- 
inir  to  him,  •  •  •  and  that  there  were  par- 
tiea  who  desired  to  drive  bim  from"  the  country. 

rBd.  Note.— For  other  caaeih  aee  Insane  Pa> 
sons.  Cent  Dig.  }  20;  Dec  Dig.  |  12.*] 

Co^lorari  by  W.  B.  Hall  to  review  pro- 
ceedings of  the  superior  court  for  the  county 
of  Orange.   Order  affirmed. 

Shepard  &  Aim,  for  petitioner. 

JAMES,  J.  This  proceeding  In  certiorari 
Is  prosecuted  for  the  purpose  of  securing  a 
review  of  the  proceedings  had  in  the  superior 
court  of  Orange  county  wherein  petitioner 
was  adjudged  to  be  an  Insane  person,  and  or- 
dered committed  to  the  state  hospital  at  Pat- 
ton.  The  proceedings  complained  of  were  had 
on  the  30th  day  of  January,  1912.  Petitioner 
on  the  13tb  day  of  July,  1912,  was  dla- 
chai^ed  from  the  state  hospital  by  the  super- 
intendent thereof,  for  the  reason  that  In  the 
opinion  of  that  official  his  condition  was  such 
that  he  would  not  while  at  large  be  Injurious 
to  himself  or  oQiers.  The  particular  ground 
upon  which  It  Is  sought  to  have  annulled  the 
order  of  commitment  is  that  the  affidavit  or 
complaint  upon  which  the  warrant  of  arrest 
was  Issued  was  Insufficient  to  give  the  court 
Jniisdlctlon  to  proceed  and  examine  petition- 
Mr  on  the  charge  made.  It  Is  argued  that 
there  was  no  statement  of  facta  contained  in 
the  complaint  descriptive  of  the  acts  and  con- 
duct of  the  alleged  insane  person,  as  Is  re- 
quired by  section  2168  of  the  Political  Code. 
The  complaint  In  Its  material  parts  was  as 
follows:  "F,  W.  Heard,  being  duly  sworn, 
deposes  and  says  that  there  Is  now  in  said 
county  In  the  city  or  town  of  Santa  Ana  a 
person  named  W.  B.  Hall,  who  Is  Insane, 
and  Is  so  far  disordered  In  mind  as  to  en- 
danger the  health,  person,  or  the  property  of 
himself  or  of  others,  and  that  be.  at  Santa 
Ana,  In  said  county,  on  tbe  27th  day  of 
January,  1912,  acted  In  a  strange  and  Inco- 
herent manner,  and  was  laboring  under  the 
delusion  that  peiwns  were  whispering  and 
talking  to  him,  and  that  he  was  afflicted  with 
what  he  called  a  'whlsperee*  and  by  buzzes, 
and  was  laboring  under  the  delusion  that 
there  were  parties  who  desired  to  drive  him 
from  Southern  California;  tbat  by  reason  of 
said  Insanity  said  person  Is  dangerous  to  be 
at  large."   It  has  been  held  by  the  Supreme 


Court  (Henley  t.  Siivodor  Court,  1A2  Oal. 
239,  121  Pac.  S21)  that  It  is  essential  to  set 
forth  In  the  complaint  Bome  description  of 
the  acts,  conduct,  or  condition  of  persons 
subject  to  examination  as  bdng  Insane  or 
lnebriate>  In  the  AedOon  referred  to  the 
complaint  contained  notbluK  more  than  a 
bare  statement  of  the  conduslfm  of  tbe  com- 
plainant that  the  person  therein  referred  to 
was  80  addicted  to  the  Intemperate  use  of 
stimulants  as  to  have  lost  his  power  of  self- 
control,  and  that  he  was  a  fit  subject  for 
commitment  to  the  state  hospital,  and  ought 
to  be  confined  therein  as  an  lnebrlat&  The 
compUint  as  filed  In  the  case  of  the  petltlim- 
er  here  did  attempt  to  set  forUi  a  statement 
of  the  facts  as  to  petltloneT's  then  omdltlon 
and  conduct  If  it  may  be  said  that  any 
facts  were  stated,  however  imperfect  may 
have  been  their  expression,  then  the  court 
acquired  Jurisdiction  to  Issue  the  warrant  of 
arrest.  We  think  that  this  case  can  be 
readily  disttngnldied  from  that  considered  In 
Henley  t.  Superior  Court,  supra.  In  our  opbi- 
lon  it  was  not  a  statement  of  a  conclusion 
merely  for  Oia  complainant  to  say  that  peti- 
tioner was  'laboring'  under  the  delusion  tbat 
persons  were  whispering  and  talking  to  him, 
*  *  *  and  was  labwlng  under  the  delu- 
slon  tbat  there  were  parties  who  desired  to 
drive  him  from  Southern  California."  We 
think  that  by  these  expressions  there  was 
denoted  thtf  equivalent  to  saying  that  peti- 
tioner at  tbe  time  complaint  was  made 
against  him  asserted  that  persons  wme  whis- 
pering and  talking  to  him,  and  were  trying  to 
drive  him  from  Sontbem  California,  when  in 
fact  no  audi  persons  were  whispering  or  talk- 
ing to  him  <Hr  ware  trying  to  drive  bim  from 
the  country. 

The  order  as  made  the  superior  court 
Is  affirmed. 

We  eoncur:  ALUDN,  P.  J.;  SHAW.  J. 


(a  gbi.  App.  nn 

PEOPLE  T.  FLAVIN  et  aL    (Cr.  196.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  Feb.  10,  1913.   Bebearing  Denied 
by  Supreme  Court  April  19,  IttlS.) 

1.  Just  (|  108*)— CoMPnBNOT  or  Juaoas— 

Pbwudice. 

A  person  called  as  a  juror  In  a  grand  lar- 
ceny prosecution  was  not  rendered  incompetent 
by  stating  on  his  TOir  dire  that  defendant^ 
failure  to  testify,  and  the  fact  of  their  being 
accused  would  create  a  suspicion  of  guilt  where 
be  afterwards  stated  that  be  would  be  gOT- 
erned  by  tbe  law,  and  would  require  the  pros- 
ecution to  prove  defendants*  guilt  beyond  a 
reasonable  doubt  before  be  would  rote  to  eon- 
vict,  etc. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  Iti  444,  456,  460,  461-479,  497;  Dec  Dig. 
S  103.«1 

2.  JUBT  tti  108*)— CoBtPETEKCT  OT  JUBOBS— 

ExpBESsioN  or  OnNion. 

A  person  called  as  a  juror  in  a  grand  lar- 
ceny prosecution  was  not  rendered  incompetent 
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becaase  he  had  talked  and  read  about  the  case, 
and  had  formed  an  opinion  aa  to  defendants 
goilt,  where  it  appeared  that  he  had  not  talk- 
ed ivith  any  of  the  witnaaBes,  and  that  bis 
diacUBsion  had  been  In  a  casnal  way  with  peo- 
ple who  knew  no  more  about  the  case  than  be 
did,  and  where  he  stated  that  he  would  be 
governed  steely  by  the  evidence  and  the  in- 
structions. 

[Ed.  Note.— For  other  cases,  see  Jary,  Cent 
Dig.  H  444,  456,  460.  461-479,  497;  Dec.  Dig. 
I  108.*] 

3.  Cbiuinax.  IiAW  (S  977*)^in>aicsNT— Txint 

FOB  PBOKOtTNCEHENT. 

'Under  Pen.  Code,  i  1191,  which  provides 
that,  after  a  plea  or  veralct  of  guilty,  the  court 
mnst  appoint  a  time  for  pronoundng  the  judg- 
ment not  less  than  two  nor  more  than  five 
days  thereafter,  but  that  the  time  may  be  ex- 
tended to  not  more  than  10  days  for  the  pur- 

Eoae  of  hearing  a  motion  for  a  new  trial,  o^ 
I  arrest  of  judgment,  judgment  was  properly 
pronounced  May  Slst  on  a  verdict  rendered 
May  16th,  though  the  time  for  pronoancing 
judgment  was  originally  fixed  for  May  20th, 
especially  where  both  dates  were  appointed  at 
defendauta*  request 

[Bd.  Note. — For  other  cases,  see  Criminal 
Lew.  Cent  Dig.  {I  2462,  2483,  2488.  2489, 
2492,  2499,  2502;   Dec.  Dig.  {  977.»] 

Appeal  fTom  Superior  Conrt,  San  Joaqula 
Coacty;  C  W.  Norton,  Judge. 

Walter  Flavin  and  another  were  convicted 
of  grand  laroeny,  and  tbey  an>eal.  AfBrmed. 

Carroll  Cook,  of  San  Francisco,  and  A.  h. 
Lerlnsky.  of  Stockton,  for  appellante.  U.  S. 
Webb,  Atty.  Oen.,  and  J.  Gharlte  Jones,  of 
Sacramoito,  for  the  People. 

BURNETT,  J.  The  appellants^  wltb  one 
John  C  Carroll,  were  jointly  tAia^ed  with 
grand  larceny.  Carroll  was  tried  separate- 
ly, and  appellant^  by  constoit^  together.  A 
fall  statouent  of  the  fiKts  Is  found  In  Peo* 
pie  T.  Carroll,  128  Pac.  4,  and  also  a  complete 
answor  to  the  contention  ot  appellants  that 
the  evidence  was  Insufficient  to  support  a 
conviction  for  grand  larceny,  as  the  evidence 
tat  the  people  at  the  two  trials  was  sub- 
stantially the  same. 

[1]  ,^)pellantB  complain  of  the  ruling  of 
the  court  In  denying  tiielr  challenge  for  cause 
of  certain  ptfsons  examined  to  serve  as  ju- 
rors. 

One  of  these  was  John  O.  Dm,  and  the 
point  is  Uiat  be  dedared  that  he  would  bold 
it  against  d^^Oants  If  they  did  not  tes- 
tify, and  also  that  the  drcuuistance  of  their 
having  been  charged  with  a  crime  and  of  be- 
ing prosecuted  by  Uie  district  attorney  ex- 
cited In  his  mind  «(Hne  sasplelon  of  th^ 
guilt  His  answers,  however,  were  such  as 
might  be  expected  from  any  layman.  When 
his  attention  was  called  to  Uie  law  oa  the 
BObJect,  he  asserted  that  he  would  be  govern- 
ed by  U,  and  that  he  would  start  In  with  the 
presumption  of  innocence,  and  require  the 
jsosecutlon  to  prove  the  guilt  of  defendanto 
beyond  a  reasonable  doubt  before  he  would 
vote  for  conviction.  The  Act  Is  that  the 
venireman  ankears  to  have  beea  unusually 
intelligent,  and  to  hare  answered  the  ques- 


tions more  frankly  than  Is  customary,  and 
the  whole  examination  creates  the  Impres- 
sion that  he  would  have  been  a  fair  and  Im- 
partial juror. 

The  answers  of  D.  A.  Aldrldi  to  questions 
propounded  by  counsd  for  app^nta  would 
rather  indicate  a  condltifm  ot  mind  mllita^ 
ing  against  a  fair  trial,  but,  after  an  expla- 
nati<m  of  the  law  bearing  upcm  the  matter, 
bis  responses  to  the  Inquiries  of  the  court 
and  ot  the  district  attorney  Justified  the 
ruling  In  doiylng  the  challenge.  Be  declar- 
ed :  "I  vrould  be  willing  to  follow  the  rules 
of  the  law  and  the  Instructions  ot  the  court,** 
and  that  he  would  and  could  "look  at  Oie  tes- 
tiinoQy  the  prosecution  presento  hen  and 
judge  Uie  guUt  or  Innocence  of  the  defendant 
entirely  upon  the  evidence  admitted  by  tb» 
court"  Of  course,  the  trial  Judge  wu  In  a 
much  better  position  than  tbls  court  to  deter- 
mine the  condition  of  "Oie  mind  of  Ur.  Al- 
drlch,  and  we  cannot  say  that  his  decUon 
was  unwarranted. 

These  two  were  afterward  excused  on  per- 
emptory challenge. 

[2]  The  objection  to  the  Juror,  J.  B. 
Owens,  as  we  view  It,  Is  without  merit  In 
reference  to  the  case  he  stated:  **I  think  I 
have  talked  something  about  it;  read  It  in 
the  papers  ^ ud  I  have  dlscnsaed  It,"  and  that 
he  h^  formed  an  oplnlqu  as  to  the  guilt  of 
the  defendants,  but  upon  further  examina- 
tion it  appeared  that  he  did  not  talk  with 
any  ot  the  witnrases  In  the  case;  that  the 
discussions  had  been  in  a  casual  way,  "mere- 
ly of  public  rumor,"  with  peoi^  who  knew 
no  more  about  the  case  than  bs  did;  t|iat  he 
would  not  consido:  the  clrcumstauce  at  all 
if  sworn  as  a  Juror,  but  vrould  "go  solely  by 
the  evidence  and .  the  Instnmtlona  of  tbe 
court"  His  answers  Justified  the  court  in 
making  application  of  the  saving  danae  In 
section  1075  of  the  Fenal  Code. 

CS]  It  is  also  claimed  that  by  reason  of  de- 
lay the  court  lost  Jurisdiction  to  jwononnee 
Judgnent,  and  that,  under  the  statute  ap- 
pellanto  were  entitled  to  a  new  triaL 

As  to  this  rdiance  Is  had  npim  Rankin 
V.  Superior  Court,  1S7  Cal  m,  106  Fac;  719, 
wherein,  referring  to  section  1191  of  fbe  Fe- 
nal Code,  It  is  said:  "The  rffect  of  this  sec- 
tion is  that  the  court  has  no  authority  to  fix 
the  time  fof  pronouncing  Jndgmwt  for  a 
day  later  than  five  days  aftm  the  verdict; 
that^  if  a  motion  for  new  trial  or  In  arrest 
of  Judgment  Is  made,  the  court  may,  for  the 
purpose  of  deciding  tb»  aame,  txtoA  the 
time  for  ten  days."  Herein  there  was  a  mo- 
tion for  a  new  trial,  hoice  the  court  was 
authorized  to  extend  the  time  for  pronounc- 
ing judgment  15  days  after  verdict  That 
se^s  to  be  Just  what  Qie  court  did.  The  ver- 
dict was  repdered  May  16, 1912,  and  15  da^a 
thereafter,  to  vMt,  on  May  81st  the  Judgweat 
was  ^^ounced.  The  record  shows  that  "<m 
request  of  counsel  tor  Oie  def^idants  tbe 
court  fixed  Monday,  May  20,  1912,  at  2 
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o'clock  p.  m. '  as  the  time  for  pronouncing 
judgment  on  said  defendants" ;  that  at  said 
time  the  defendants  moved  for  a  new  trial, 
and  "at  the  request  of  conoBel  for  the  de- 
fendants and  by  consent  of  the  district  at* 
tomey  the  court  fixed  Friday  May  31,  1912, 
at  9:30  o'clock  a.  m.,  for  the  defendants  to 
prepare  and  file  affidarlta  In  support  of  their 
motion  for  a  new  trial  and  for  the  argument 
of  the  same,  and  for  pronouncing  judgmrat 
on  said  defendants."  It  is  tme  that  the  first 
ordw  set  the  dme  for  pronoonclng  the  }tu^- 
ment  4  days  after  the  rerdlct  was  z<endered, 
and  the  second  order  continued  It  tUlll  days 
thereafter,  yet  we  think  this  was  in  substan- 
tial cnmpliance  with  the  reanirement  of  said 
section  119L  The  section  proTides  that,  aft- 
er a  plea  or  verdict  of  guilty,  '^e  court  must 
appoint  a  time  for  pronouncing  Judgment 
which  must  not  be  less  than  two,  nor  more 
than  five  days  after  the  Terdtot  or  plea  of 
guilty;  provided,  however,  that  the  eourt 
may  extend  the  time  not  mote  than  ten  days 
for  the  purpose  of  hearing  or  determining 
any  motion  for  a  new  trial  or  in  arrest  of 
Judgment"  The  maximum  limit  Is  therefore 
15  days,  and  It  does  not  seem  to  be  a  matter 
of  Jurisdiction  whether  it  Is  divided  Into  two 
periods  of  5  and  10  daya  or  two  periods  of 
4  and  11  days,  respectively.  Both  of  said 
dates,  it  Is  to  be  observed,  were  appointed 
on  reqnest  of  appellants;  and  while  this 
circumstance  could  not,  of  course,  confer  Jn- 
risdlcttod  If  otherwlae  none  existed,  It  ts  not 
to  be  Ignored,  where  appellants  have  euffer-- 
ed  no  injury,  and  they  are  insisting  upon  a 
mere  tedmical  construction  of  the  statute  In 
order  that  th^  may  reap  an  advantage  from 
the  supposed  error  Into  which  they  enticed 
the  court 

We  think  there  la  do  ^cedudldal  error  in 
the  record,  and  the  orda  and  Judgment  are 
affirmed. 

We  coDCDt:  OHIPMAN,  P.  J.;  HABT,  J. 


(21  Cal.  App.  no 

CLARIS  T.  NORTHWESTERN  PAa  0.  CO.' 
(Civ.  1,M3.) 

(District  Court  of  Appeal.  Third  District,  Coll- 
fomift.  Feb.  14,  1013.  Rehearing  Denied 
by  Supreme  Court  April  14,  1913.) 

1.  CAsaiXES  (I  266*)— FABSEINaKBS— NONPAT- 

jRKT  OF  Fabb— Additional  Chabokb. 

Act  April  1,  1878  (St  1877-78,  p.  969), 
aothorizing  a  carrier  to  collect  from  a  passen- 
ger, not  paying  his  fare  before  entering  the 
train,  the  fare  and  10  cents  additional,  where 
the  nra  b  less  than  |L  and  at  the  rate  of  10 
per  cent  on  all  fares  In  excess  of  fl,  though 
construed  as  repealing  Civ.  Code,  I  2180,  pro- 
viding that  a  puwQger  afforded  an  opportuni- 
ty to  pay  fare  before  entering  a  train  most  on 
demand  pay  10  per  cent  in  addition  to  such 
fare,  is  expressly  repealed  by  St  1909,  p.  619, 
S  43,  providing  for  a  railroad  commiRBion,  and 
a  earner  has  no  antberity  to  demand  any  ex- 
cess over  the  regular  fare  from  a  passenger  un- 


able to  procnre  a  ticket,  because  of  the  absence 
of  the  station  agent 

[Ed.  Note.— For  other  casea,  see  Carriera, 
Cent  Dig.  Si  lOOS,  1006;  Dec  Dig.  S  258.*] 

2.  Appeal  aitd  Ebboe  1064*)— Habuless 
Eebor— Instbcctionb. 

Where,  in  an  action  by  a  passenger  for  a 
wrongful  ejection  from  a  train,  the  passenger 
claimed  that  be  should  not  be  required  to  pay 
any  excess,  and  that  he  refused  to  pay  any  ex- 
cess, while  the  i»rrier  showed  that  no  excess 
was  demanded  and  no  issoe  was  raised  as  to 
whether  the  carrier  could  demand  10  cents  or 
10  per  cent  extra  charge,  and  the  carrier  ad- 
mitted that  the  station  agent  was  absent,  the 
error,  if  any.  In  an  instruction  that  a  passen- 
ger, who  has  not  paid  fare  before  ottering  tiia 
train,  if  he  has  been  afforded  an  opportunity 
to  do  so,  must  on  demand  pay  10  per  cent 
in  addition  to  the  regular  fare,  was  not  preju- 
dicial to  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Apjieal  and 
Error,  Cent  Dig.  H  dau.  4221-42^;  Dee. 

Dig.  i  loai*} 

3.  Cabeoibs  n  880*)— PAssBKaEES— Bnonon 
— Actions— -Isstna,  Pboof,  and  Vabianob. 

The  variance  between  the  complaint  in  an 
actidn  for  the  wrobzful  ejection  of  a  passenger, 
which  alleges  that  toe  carrier's  servants  wrongr 
fully  ejected  the  passenger,  and  the  evidence 
of  an  ejection  following  the  refusal  of  the  con- 
ductor relative  to  a  single  trip  ticket  while  the 
passenger  insisted  In  his  demand  for  a  round- 
trip  ticket,  and  of  his  ejection  because  the  con- 
ductor refused  to  sell  a  round-trip  ticket,  Is  im- 
material, especially  where  there .  was  evidence 
that  the  passenger  conceded  to  the  carrier  the 
privilege  of  selling  a  single  or  round-trip  ticket, 
but  that  the  offer  was  rejected  and  the  ejection 
followed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  D^^^1464-1468, 1460, 1470, 1472;  Dec, 

4.  Cabbiebs  (!  SS^^PAasBNOBas— BjEcnoN 
of  Passbnoebs—Daicaobs. 

Where  a  passenger,  who  had  recently  sub* 
mitted  to  a  snigical  operation  for  tonsiUtui,  was 
ejected  from  a  train,  and  he  was  rendered  iU 
as  8  result  of  bis  walking  back  to  a  station 
through  the  hot  sua  so  that  he  was  incapaci- 
tated from  performing  his  ordinary  work  for 
seven  months,  a  verdict  for  (IjOOO  waa  not  ex- 
cessive. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  n  1478,  148^-1491;  Dea  Dig.  t 
.S82.*] 

5.  Cabbiebs  ^  882*)— Dutt  to  Reduce  Dav- 

aoes—Passenobbs— Ejection. 

A  passenger  wrongfully  ejected  from  a 
train  must  minimise,  as  far  as  be  can,  the  ef- 
fect of  the  expulsion,  and  he  may  not  recover 
for  any  injuries  he  knowingly  brought  on  him- 
self. 

[Ed.  Note. — For  other  eases,  see  Carriers, 
Cent  Dig.  |g  1478,  1483-1401;  Dec.  Dig.  f 
382.*] 

6.  Casbieis  a  334*)— EraonoN  or  Passen* 

aEB~I  NSTBUCnONS. 

An  instruction,  in  an  action  for  the  wrong- 
ful ejection  of  a  passenger,  that  if  the  passen- 
ger after  the  ejection  so  conducted  himself  as 
to  expose  himself  to  overexcitement,  overexert 
tion,  or  heat  or  dust,  notwithstanding  a  prior 
warning,  there  could  he  no  recovery  was  prop- 
erly refused  for  ignoring  the  proper  standard 
of  conduct  of  a  reasonably  prtMent  man  und^r 
the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  |§  1497-1600;  Deo.  Dig.  |  384.*] 
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7.  Oarriebs  <g  383*)  — Wborgful  Ejeotxon 
or  PASBiESOEBa— DAUAaea 

Whether  a  passenger,  wrongfully  ejected 
from  a  train,  acted  as  a  reaaonably  cautioui 
person  in  going  tuck  to  the  station  held,  under 
the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  easea,  see  Carriers, 
Cent  Dig.  |§  1492-1496;  Dec.  Dig,  f  383.*] 

8.  Cabrtbrs  (S  370*)  —  WBONarux.  Bjeohon 
OF  Pasbbngebs— Liability. 

A  pasBenger  may  obstinately  Inriit  on  hia 
legal  rights  and  demands,  and  be  need  not  yield 
in  what  may  seem  of  trifling  importance  and 
thereby  save  himself  from  being  ejected  from 
a  train. 

[Ed.  Note.— For  other  cases,  see  Oanriers, 
Cent  Dig.  i  14S9;  Dec  Dig.  §  87a*] 

.^nieal  firom  Superior  Ooui^  Horln  Conn- 
17 ;  Tho&  J.  Lennon,  Judge. 

AcOon  by  P.  B.  Claie  against  tho  North- 
western Fadflc  Bailroftd  Company.  From  a 
judgment  for  plaintiff,  defendant  aK>eals. 
Affirmed. 

Jesse  W.  Lllienthal,  Albert  Raymond,  and 
LUientfaal,  McKlnstry  &  Baymond,  all  of 
San  Francisco,  for  appellant  J.  J.  Mazza 
and  F.  L.  Dreher,  both  of  San  Francisco,  for 
respondent 

BUBNETT,  J.  From  a  judgment  based 
upon  a  verdict  by  a  jury  In  favor  of  plaintiff 
for  damages  In  the  sum  of  $1,000  and  from 
an  order  denying  its  motion  for  a  new  trial, 
def^dant  has  appealed. 

It  appears  from  the  complaint  that  on  the 
30th  day  of  May,  1009,  plaintlCF  applied  at 
defendant's  ticket  office  in  Corte  Madera,  a 
station  In  Marin  county,  for  the  purchase  of 
a  ticket  to  San  Francisco,  but  the  office  was 
closed  and  the  agent  could  not  be  found. 
Plaintiff  was  compelled,  therefore,  to  board 
the  train  without  a  ticket  Shortly  the^eaf^ 
er  defendant's  trainman  demanded  of  plain- 
tiff his  fare,  and  be  thereupon  paid  the  sum 
of  85  cents,  which  was  the  regular  charge 
between  the  two  points.  The  trainman,  how- 
ever, demanded  the  further  sum  of  10  cents 
as  an  additional  charge  for  the  omission  to 
purchase  a  ticket  before  entering  the  train. 
Plaintiff  refused  to  pay  any  additional  sum, 
stating  to  defendant's  agent  the  reason,  as 
before  Indicated,  why  he  failed  to  secure  a 
ticket  Thereupon  he  was  ejected  from  the 
train.  Although  no  violence  was  used,  it  is 
claimed  that,  from  the  illegal  expulsion  he 
sustained  serious  injury,  the  elements  of 
which  are  set  out  In  the  complaint 

[1]  Appellant  finds  fault  with  the  action 
of  the  court  in  giving  the  following  Instruc- 
tion: "A  passenger  upon  a  railroad  train 
who  baa  not  paid  his  fare  before  entering 
the  train,  if  be  has  been  afforded  an  oppor- 
tunity to  do  so,  must,  upon  demand,  pay  10 
per  cent,  in  addition  to  the  regular  fare." 
It  Is  not  disputed  that  this  Is  the  language  of 
section  2189  of  the  Civil  Code,  but  the  con- 
tention Is  that,  as  to  the  fare  under  $1,  It 
was  repealed  by  section  15  of  "An  act  to 


create  the  office  of  Commissioner  of  Trans- 
portation," etc.,  approved  April  1,  1878  (St 
1877-78,  p.  969),  authorizing  the  company  to 
collect  "the  sum  of  ten  cents  in  all  cases 
where  such  fare  is  less  than  one  dollar,  and 
at  the  rate  of  ten  per  cent,  on  all  fares  in 
excess  of  one  dollar."  But,  conceding  this 
point  to  be  well  taken,  it  can  be  of  no  avail, 
since  the  said  act  of  1878  was  expressly  re- 
pealed by  section  48  of  the  act  of  March  19. 
1909  (Stats.  1909,  p.  499).  entitled  "An  act 
inrovldlng  for  the  organization  of  the  Bail- 
road  Commission  of  the  state  of  California," 
etc.  The  result  Is,  apparently,  that  no  au- 
thority existed  at  the  time  in  question  for 
any  excess  charge.  The  Instruction,  there- 
fore, was  favorable  to  appellant. 

[2]  Aside  from  tills,  however,  appellant 
could  have  suffered  no  prejudice,  since  there 
was  no  controversy  between  the  parties  as 
to  the  amount  of  the  excess  charge.  Re- 
spondent's contention  was  that  he  should  not 
be  required,  and  according  to  his  testimony 
he  refused,  to  pay  any  excess,  while  appd- 
lant's  showing  was  to  the  effect  that  none 
was  demanded.  No  issue  was  raised  as  to 
whether  appellant  had  a  right  to  demand  10 
cents  or  10  per  cent  extra  chai^  Indeed, 
under  the  admission  of  appellant  that  "the 
station  agent  was  away,  and  Uiat  the  station 
was  closed  between  12  and  half  past  12,  and 
that  the  agent  was  away  until  after  12:18, 
when  that  train  left,"  it  Is  clear  that  appel- 
lant had  Qo  legal  right  to  demand  any  excess 
fare,  and  the  instruction,  if  erroneous,  con- 
stituted mere  abstract  error. 

[3]  There  seems  to  be  no  substantial  merit 
in  the  contention  of  a  variance  between  the 
pleadings  and  the  proof.  Appellant's  state- 
ment is:  "While  the  complaint  is  based  alone 
on  an  ejection  following  an  ail^^ed  refusal 
of  the  conductor  relative  to  a  single-trip 
ticket,  the  testimony  shows  that  this  demand 
by  plaintiff  was  never  pressed  or  insisted  up- 
on ;  that  all  his  insistence  was  for  a  round- 
trip  ticket  and  that  he  was  expelled  because 
the  conductor  refused  to  sell  him  a  round- 
trip  ticket."  As  to  this  appellant  is  in  er- 
ror. The  cause  of  action  was  grounded  upon 
the  allegation  that  "defendant's  servants  and 
agents  wrongfully  *  *  •  expelled  and 
ejected  the  plaintiff  from  said  train."  That 
was  the  ultimate  fact  to  which  said  testi- 
mony was  addressed,  and  it  was  a  tavor  to 
appellant  that  respondent  offered  to  purchase 
a  round-trip  ticket  Neither  Is  It  fair  to  say 
that  he  abandoned  his  purpose  to  purchase  a 
single  ticket.  Viewing  the  testimony,  as  the 
law  requires  of  us,  we  must  conclude  that  re- 
spondent conceded  to  appellant  the  privilege 
of  selling  him  either  a  single  or  a  round-trip 
ticket,  hot  that  the  offer  was  rejected  and 
his  expulsion  followed. 

[4]  Ordinarily,  a  verdict  for  $1,000  as  dam- 
ages for  expulsion  from  a  train,  without  the 
use  of  any  violence,  would  be  considered  ex- 
cessive, although,  admittedly,  in  many  eases. 
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tbe  pnestlon  «s  to  the  amount  justified  by 
tbe  evidrace  is  open  to  a  contrariety  of  Judi- 
cial oplnioD. 

In  Elser  v.  Southern  Padfle  Co.,  7  Cal. 
App.  493.  94  Pac.  852,  It  was  beld  that  a  Ter- 
dlct  for  HOOO  in  favor  of  plaintiff  who  had 
twen  ejected  from  a  train  wae  excessive,  and 
it  was  tbe  opinion  of  the  District  Court  of 
Appeal  of  the  First  dUtrlct  that  It  should  be 
reduced  to  |800,  as  plaintiff  suffered  no  di- 
rect physical  injury,  except  some  alight  and 
temporary  nervous  disturbance.  The  case 
manifestly  called  for  this  reduction  by  the 
appelate  court 

In  Turner  r.  N.  B.  &  M.  R.  |R«  Co.,  84  Cal. 
SM,  a  verdict  for  {760  was  held  not  war- 
ranted for  tbe  reason  that  "there  was  no 
proof  in  the  cause  that  the  plaintiff  had  suf- 
fered any  appreciable  damage  in  her  person 
or  estata" 

In  Gorman  v.  South  Pacific  Co.,  97  GaL  1, 
31  Pac.  1112,  83  Am.  St  Rep.  157.  It  was  held 
that  a  verdict  tor  |S00  was  not  excessive 
where  It  appeared  that  the  conductor  used 
unnecessary  violence  and  Insult  which  caused 
mental  suffering  and  hnmlllatlon  upon  the 
part  of  the  passenger. 

In  Cox  V.  Los  Angles  Terminal  Ry.,  109 
GaL  100,  41  Pac.  794,  a  verdict  for  $500  was 
hdd  excessive  on  the  ground  that  there  was 
no  aivreciable  damage  and  the  evidence 
showed  that  "the  conductor  was  dvll  and 
gentle  In  his  intercourse  with  plaintiff." 

Tbe  Supreme  Court's  action  in  reducing 
tbe  verdict  from  fl,400  to  f400,  in  Sloane  v. 
Southern  CaL  Ry.  Co.,  Ul  Cal.  068,  44  Pac. 
320.  32  Ij.  R.  A.  193,  Is  not  SO  easOy  jusU- 
fled,  but  there  Is  force  In  the  contention 
that,  since  plaintiff  there  suffered  no  direct 
Ikhyslcal  injury  and  tlie  ^ect  upon  lier  nerv- 
ous condition  was  only  of  brief  dnraticm,  the 
Jury,  In  arriving  at  the  amount  of  their  ver- 
dict, must  have  been  Influenced  by  other  con- 
siderations than  the  testimony  before  them. 
Each  case,  of  course,  Is  diaracterised  by  its 
own  peculiar  facts. 

Here  tbe  plaintiff  had  recently  submitted 
to  a  surgical  operation  for  tonsUltls  and  was 
In  a  somewhat  enfeebled  condition,  and,  as  a 
remit  of  the  walk  bac^  to  Corto  Uad«ra 
through  the  hot  sun,  the  Jury  wen  Jusllfled 
in  concluding  Uiat  he  was  rendered  111  and 
eonflned  to  his  bed  for  several  weeks  and  in- 
capacitated from  perfbrmlng  his  ordinary 
work  for  a  period  of  seven  months.  Accord- 
ing to  plalntUFs  testimony,  Ills  business  was 
sacrlflced  In  consequence  of  bis  enforced  In- 
attention to  it,  and  he  la  corroborated  as  to 
bis  subsequent  physical  condition  by  his 
physician  who  was  called  to  attend  him  in  the 
evening  after  bis  expulsion  from  the  train. 
We  see  no  necessity  for  quottaig  the  testi- 
mony, but,  giving  It  full  credit.  It  seems  idle 
to  contend  that  a  verdict  for  $1,000  is  ex- 
ceMlve. 

[S]  Tbe  fourth  point  made  by  appellant  la, 
we  think,  also  without  substantial  merit 
There  la  no  doubt  of  the  soundness  of  the 


declared  proposltl«i  that  It  was  the  duty  of 
plaintiff  to  minimize  as  far  as  he  could,  the 
effect  of  the  expulsion,  and  that  he  was  not 
entitled  to  recover  "for  the  result  of  any  In- 
juries he  knowbi^  htougfat  upon  blmself." 
It  Is  therefore  claimed  that  the  court  erred 
in  refusing  certain  instructions  proposed  by 
appeUant  in  line  with  these  prhidples. 

[I]  One  of  these  proposed  instructions  was 
as  follows:  "If  you  shall  find  that  plaintiff 
had  been  informed  of  the  probable  conse- 
quences of  overexdtement  or  overexertion, 
or  heat,  or  dust,  or  had  been  warned  against 
any  of  these,  but  nevertheless  so  omducted 
himself  after  his  leaving  the  train  as  to  ex- 
pose himself  to  these  or  any  of  them,  and  that 
any  consequent  damage  was  the  direct  result 
of  sndi  exposure  your  verdict  must  be  for 
the  defendant"  It  is  clear  that  therein  the 
law  was  not  correctly  stated.  The  Instruc- 
tion Ignored  the  established  standard  of  con- 
duct; that  is,  what  would  a  reasonably  pru- 
dent man  do  under  the  circumstances? 
There  la  no  doubt  that  the  plaintiff,  after 
leaving  the  train,  "exposed  himself  in  the 
manner  implied  In  said  instruction,  and  that 
the  consequent  damage  was  In  a  sense  the  re- 
sult of  such  exposure;  but  It  was  for  the 
Jury  to  determine  whether  legally  the  prox- 
imate c^use  of  the  injury  was  the  act  of  de- 
fendant In  expelling  plaintiff  from  the  train 
or  any  unreasonable  conduct  of  plaintiff  him- 
self. If  the  inatruction  baa  been  based  upon 
the  hypothesis  that  the  plaintiff  unreason- 
ably exposed  himself,  a  different  question 
would  be  presented.  A  similar  critlclam  may 
be  made  of  most  of  the  other  proposed  In- 
stroctttms  that  were  refused.  One  required  a 
verdict  for  the  defendant  If  the  jury  should 
And  that  It  "was  possible  for  plaintiff  to  have 
avoided  any  of  the  consequences"  of  his  con- 
duct after  leaving  the  car.  Another  Imposed 
Upon  plaintiff  tbe  duty  "to  use  every  effort 
to  lessen  the  effects  of  his  being  expelled 
from  the  train."  The  propriety  of  tbe  ruling 
as  to  these  cannot  be  questioned. 

[7]  One  other,  however,  seems  to  invite  spe- 
dllc  attention.  It  Is  this:  "Even  though  a 
railroad  Improperly  eject  a  passenger,  die 
ejected  passenger  mujM:  wait  at  the  stathm 
nearest  his  ejectment,  tf  he  again  Intends  to 
board  a  train,  and  most  do  no  other  acts  that 
are  likely  in  tbe  mind  of  a  reasonable  man 
to  increase  any  injury  resulting  from  eucfa 
expulsion  or  cause  any  injury  that  would  not 
otherwise  occur.  And.  if  the  paasoigerdoeB 
not  take  all  such  reasonable  precautions,  tbe 
railroad  Is  not  Uable  for  any  resulting  inju- 
ry." The  latter  portion  of  the  Jtratmrtion. 
beginning  "and  must  do  no  other  acts,"  em- 
bodies a  correct  statement  of  the  law,  and. 
If  It  had  been  proposed  alone,  no  doubt  the 
court  would  have  given  U.  We  do  not  nn- 
derstand,  however,  that  It  ma  the  absfriute 
duty  of  plaintiff  to  wait  at  the  nearest  sta- 
tion for  anothw  train.  That  station  waa 
about  300  feet  from  the  point  where  he  was 


Digitized  by 


326 


131  PAOIFIO  BBPOBTBB 


(Gaic 


elected,  but  he  walked  back  to  Gorte  aiadera, 
abont  IJOO  feet  farther. 

Plaintiff's  explanatl6ii  was  as  follows: 
"Well,  I  was  in  a  predicament  that  day  that 
i  did  not  know  where  I  was  at.  I  had  Just 
Veen  put  off  your  train  for  not  having  a 
ticket  My  mind  was  not  cleared  up.  I 
thoue^t  I  knew  something  abont  railroading, 
bat,  when  they  put  me  off,  I  was  up  in  the 
air.  I  did  not  know  bat  that  If  I  got  on  at 
Chapnian  station  they  would  again  refuse  to 
take  m^  or  not"  It  may  be  remarked  that 
Chapman  was  simply  a  flag  station,  and 
therefore  he  could  oot  secure  ^.ticket  tbere. 
Under  the  circumstances,  we  tblok  it  was  a 
question  for  the  Jury  whether  he  acted  aa  a 
reasonably  cautious  person  In  going  back  to 
Corte  Madera.  "The  very  highest  degree  of 
care  and  caution  is  not  required  of  the  ex- 
pelled traveler.  It  is  sufficient  If  he  use  such 
prudent  care  as  is  reasonable  under  the  cir- 
cumstances." Bland  V.  S.  P.  B.  B.  Co.,  65 
CaL  626,  4  Pac.  672.  In  this  respect  the  case 
Is  not  unlike  that  feature  of  the.^oane  Case, 
supra,  considered'  as  follows:  "The  court 
properly  left  to  the  Jury  to  determine  wheth- 
er Mrs.  Sloane  exercised  reasonable  prudence 
in  undertaking  the  walk  from  East  Biverside 
to  Colton,  and,  if  eo,  that  the  Injury  sustain- 
^  by  her  was  e.  proper  element  of  damage 
to  be  recovered-  It  could  not  say  as  matter 
oic  law,  or  instruct  Jury,  that  under  the 
evidence  before  them  such  walk  was  or  was 
not  necessary,  or  whether  the  route  selected 
by  her  was  the  most  feasible;  nor  could  it 
Jiave  been  Justified  in  directing  them  not  to 
allow  compensation  for  any  injury  sustained 
by  the  walk  upon  the  ground  that,  (f  she  had 
waited,  a  few  boorSt  she.  would  have  gone 
upon  the  cars." 

While  tike  attention  of  tlie  Jury  was  not 
apedllcally  directed  to  the  question  whether 
the  plaintiff  acted  as  a  reasonable  penHm  tn 
going  aa  lie  did  to  Corte  Madera,  this  is 
chargeable  to  aiweUa&t  in  not  requesting 
uQfib  an  InstroctioD.  Besides,  this  phase  of 
t)ie  case  waa  sufficiently  covered  by  the  in- 
structions given  whldi.  emphasised  the  duty 
•f  .plaintiff  to  show  that  his  injuries  .resulted 
from  the  e:Q>alsion  trom  the  train  and  were 
not  .occasioned  by  his  own  fiinlt  The  cases 
dted  by  appellant  In  this  connection  are  so 
unlike  this  as  not  to  require  specific  notice. 

[8]  Appellant  charges  respondent's  misfor- 
tune to  his  own  obstlnancy.  Obstinate  he 
waa,  no  doubt,  and  he  would  have  saved  him- 
self A  lot  of  tronble  if  he  had  paid  the  extra 
10  cents  and  reported  the  matter  to  the  high- 
er officials  of  the  company.  But  the  law 
recognizes  the  right  of  the  citizen  to  obsti- 
nately Insist  upon  bis  legal  demands  and  does 
not  require  Mm  to  yield  In  what  may  seem 
of  trifling  importance,  although  he  might 
taiweby  save  himself  and  others  great  dis- 
comfort and  annoyance. 


Some  other  questions  are  Incidentally  dis- 
cussed, but  we  find  no  prejudicial  error,  and 
the  judgment  and  order  are  affirmed. 

We  concur:  CHIPHAN,  P.  J.;  HABT,  J. 


STEVENSON  BROS.  CO.  v.  ROBEBTSON 
et  aL    (Civ.  1,198.) 

(DiiBtriet  Court  of  Appeal,  Second  District, 
California.    Feb.  14,  1018.    Behearing  De- 
nied March  IS.  1913.) 

1.  LAHDLoan  AND  Tenant  (i  76*)— Sublu- 

T£HG--CO|fS«NT  or  IdBSOB. 

Where  the  contrary  wae  not  shown,  It 
woidd  be  presumed  that  a  suMettiaK  by  a 
lessee,  who  had  covenanted  not  to  sublet  with- 
out the  lessor's  consmt.  waa  witii  the  oonsent 
of  the  lessor. 

[Ed.  Note.-— For  other  cases,  see  Landlord 
and  Tenant,  Gent  Dig.  g|  22S'-2S0;  Dec  Dig. 
f-  76.*] 

2.  SHntiFFs  ANn  Constables  (S  116*)— At- 
tachhxh^Rent— Pkbbons  Liable. 

Where  a  constaUe  attached  property  on 
leased  premises  and  thereafter  for  five  months 
ased  such  premises  aa  a  storeroom  for  the 
property,  and  the  tenant  shortly  after  the  at- 
tachment left  the  vidoity  and  did  not  return, 
but  the  lessor  gave  do  notice  to  quit  until 
about  the  time  the  constable  vacated  the  prem- 
iaes.  be  was  not  liable  to  the  lessor  for  the 
rent;  there  being  no  surrender  of  the  prem- 
ises by  the  tenant,  or  terminatioa  of  the  lease 
by  operation  of  law. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
ConsUblea,  Cent  Dig.  {  ^^5;  Dec.  Dig.  f 
116.*] 

3.  Landlord  and  Tenant  ({  277*)-^Be-En- 
TBY— Notice— Necessitt. 

A  landlord's  right  of  entry  for  nonpayment 
of  rent  reserved  in  the  lease  can  be  exercised 
before  the  termination  of  the  lease  by  lapse  of 
time  only  after  notice. 

[E6.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  1169-1176;  Dec. 
Dig.  S  277.*]  . 

4.  SuEBiSTs  and  Constables  (i  88*)— At- 
tachment—Duty  TO  Remove  Pbopebtt. 

It  Is  the  duty  of  the  conatable  to  remove 
property  attached  from  the  attachment  debt- 
or's- premises  within  such  time  aa  is  reasiw- 
ably  necessary  to  prepare  the  goods  for  re- 
moval, and  he  has  no  right  to  exclude  the 
debtor  from  the  Use  of  the  premises  by  per- 
mitting the  property  to  remain  thereon. 

[Ed.  Note. — For  other  casea,  see  Sheriffs  and 
Constables,  Cent  Dig.  S9  120-125,  195;  Dec 

Dig.  { sa*] 

6.  Shbbiffs  and  Constables  (I  116*)'~Reht 

— Persons  Lladlk. 

While  the  failure  of  a  constable  to  re- 
move attached  property  of  a  tenant  from  the 
leased  premises  within  a  reasonable  time  was 
an  invasion,  of  the  rights  of  the  tenant  it  did 
not  render  the  constable  liable  to  the  lessor 
for  the  rent,  where  the  tenant  did  not  aban- 
don the  lease  or  surrender  the  premises. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
C^^stables,  Cent  Dig.  t  185;   Dec  Dig.  | 

6.  Shbbiffs  and  Conszablbs  (|  116*)— Bxht 
— Pebsoks  Liable. 

Where  a  tenant  after  an  attachment  of 
bis  property,  did  not  abandon  the  lease  or  sur- 
render the  premises,  a  promise  bj  tiie  cwsta- 
ble  to  the  lessor  to  look  after  the  rent  If 
considered  as  an  agreement  to  pay  rent  to  the 
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leMor.  -wu  nneiiffvceable,  liiice  the  lemor  had 
no  right  or  authority  to  releue  the  property 

to  the  constable. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Gent.  Dig.  S  185;  Dec.  Dig.  I 
lie.*] 

Appeal  from  *  Snperior  Gourt,  Imperial 
County ;  Fnmklin  J.  Cole,  Judge. 

Action  by  the  Stevenson  Bros.  Company 
against  J.  J.  Robertson  and  others.  From 
a  judgment  for  plaintiff  and  an  order  deny- 
ing a  new  trial,  defendanta  fln>eal.  RflrenM 
and  remanded. 

McFherrln  &  Nichols,  of  Los  Angeles,  for 
appellants.  George  H.  P.  Shaw  and  Shaw, 
Boss  &  Dyke,  all  of  SI  Geitro,  for  resprad' 
enL 

AliLEN.  P.  3,  The  action  was  one  by 
plaintiff  corporation  against  defendant  Rob- 
ertson, as  constable,  and  his  codefendants,  as 
sureties  upon  Mb  official  twnd,  to  recover  the 
rent  of  certain  premises  frcHD  the  22d  day  of 
July,  1910.  to  and  including  the  22d  day  of 
December,  1910,  at  the  rate  of  f  75  per  month. 
Judgment  went  for  plaintiff,  from  which,  and 
an  order  denying  a  new  trial,  defendants  ap- 
peal. 

There  is  evidence  In  the  r^rd  tending  to 
show  these  facts:  Plaintiff  corporation,  on 
May  28.  1909,  leased  to  D.  M.  Bowman  a  cer- 
tain storeroom  in  the  city  of  Imperial  for 
the  term  of  five  years  next  ensuing  after 
June  1,  1909;  the  rental  stipulated  being  (75 
a  month  for  21  months  after  September  1, 
1900;  and  $90  a  month  for  the  three  years 
next  ensuing.  The  premises  were  let  for  a 
bakery  and  delicatessen  store,  with  the  right 
to  maintain  a  soda  fountain.  The  usual  stip- 
ulations are  found  In  the  lease  giving  the 
right  of  re-entry  for  default  in  the  payment 
of  rent,  and  a  covenant  not  to  sublet  without 
tbe  written  conaoit  of  the  first  party.  Bow- 
man took  poBBessloB  of  the  leased  premises, 
and  waa  conducting  a  restaurant  therein  on 
the  22d  of  July,  1910,  at  which  time  a  writ 
of  attachment  was  issued  in  an  action  Instl- 
tnted  by  one  Ix>ng  against  Bowman,  and  de- 
fendant Robertson,  as  constable,  levied  the 
same  upon  all  of  the  property  contained  In 
Bald  storeroom,  other  than  the  soda  fountain. 
Prior  to  the  22d  of  July,  Bowman,  by  an  In- 
fltmment  in  writing,  sublet  a  portion  of  the 
premises  to  one  Morgan,  who  operated  tbe 
aoda  fotmtain  and  who  owned  the  glasses  and 
flxtnies  connected  therewith.  Morgan  oc- 
eapled  this  portion  of  tlte  praises  for  60 
days  after  levy  of  tbe  attachment,  during 
which  time  the  ctmstable  appointed  him  as 
keepw  to  look  after  the  attached  property. 
After  the  attachment  was  levied,  Long  pur- 
rtUMd  from  the  Soda  Vonntaln  Company 
tlife  fbnntaln,  and  Long  agreed  with  Morgan 
that  be  mlf^t  use  the  fountain,  paying  to 
Lonff  rent  for  tbe  part  of  the  premises  occu- 
pied. Morgan  never  paid  Long  anything  for 
the  ose  of  the  fountain.   Defendant  Robert- 


am  cmtlnaed  to  ocnp^  ttie  nmalnder  of  tbe 
storeroom  as  a  place  to  fcew  Oie  attadied, 
property.  Abont  two  weeks  after  tbe  levy 
of  the  attadiment;  the  secretary  of  tbe  cor-' 
poratlon,  in  a  conversation  with  Robertson, 
asked  him  If  be  would  look  after  the  rent 
and  he  said  he  would  take  care  of  that,  but 
in  the  conversation  the  secretary  did  not  tell 
Robertson  that  be  had  any  coniwctlon  with 
the  property  or  that  tbe  corporation  wna  In 
poeseBslon  of  It  Robeztson  did  not  say  be 
would  be  responsible  for  tbe  rent  Tbe  pres- 
ident of  tbe  corpOTatton,  Beveral  weeks  after- 
wards, talked  with  defendant  Robertson 
about  tbe  reot^  the  sabstance  of  which  was 
that  Robertson  was  to  bold  the  monea^  be  de- 
rived from  tbe  sale  of  tbe  attached  property, 
until  tbe  rent  was  paid.  It  Is  farther-  dis- 
closed that  idalntUTs  attorneys  bad  erro-, 
neously  advised  defendant  Robertson  that  be 
was  allowed  $3  a  day  for  caring  for  the  prop' 
erty,  which  might  be  utilized  in  the  payment 
of  rent  It  Is  not  a  fact  that  any  such  al- 
lowance was  doe  the  constable ;  the  only  com- 
pensation for  keeper's  fees  being  such  as  the 
court  may  aljow,  and,  as  to  constables  In  no 
event  exceeding  f2  per  day.  Section  4300d, 
Laws  1007,  p.  861.  There  is  no  evidence 
tending  to  show  any  surrender  of  the  prem-. 
ises  by  Bowman  or  any  agreement  as  to  a 
snrrender,  and  no  notice  to  quit  other  than 
one  posted  upon  the  pmnlses  In  December, 
1010,  about  the  time  defendant  Robertson 
moved  out  of  the  storaroom.  After  this  no- 
tice to  quit  bad  been  posted  for  a  period  <rt 
three  days  or  more,  plaintiff  re-leased  the 
premises  to  one  Strong,  who  to(A:  possesion, 
at  which  time  Robertson  moved  out  the  aC-> 
taehed  proi;)erty.  Tbe  evidence  further  tenda 
to  show  that.  Bowman  left  Imperial  a  couple 
of  we^  btfore  the  attachment  salt  was 
brought  and  had  not  returned  at  the  time  At 
the  trial.  Further  that,  while  the.  pronises 
were  being  occupied  by.  BobertsoD  as  a  place 
of  d^^oslt  for  the  attached  property.  Long, 
the  attaching  creditor,  permitted  certain  so- 
cieties to  bold  meetings  or  bazaars  lu  the 
room;  each  of  them  occupying  the  premises 
for  one  evming,  and  on  account  of  which 
they  paid  Robertson  ¥6  rent  for  each  even- 
ing the  room  was  so  occupied.  This  rental 
money  Bobertson  accounted  for  to  tbe  at- 
tattling  creditor  In  connection  with  the  sale 
of  the  attached  property.  It  does  not  appear 
for  what  amount  the  attached  property  was 
sold.  From  this  evidence  the  trial  court 
found  that  Bowman  had  abandoned  tbe  prop, 
erty  prior  to  July  22,  1910,  and  that  defaid-' 
ant  Bobertson  had  hired  of  plaintiff  the  store- 
room for  the  period  of  Its  occupancy  by  Um; 
that  Bowman  was  not  in  poaseaslmi  ct  the 
premises  upon  the  date  of  tbe  levy  of  tbe  at- 
tachment And  as  conclusions  of-  law  tbe 
court  found  that  plaintiff  was  entitled  to  re- 
cover $375,  tbe  rental,  together  with  its 
costs. 
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CItS]  InsnffictaiC7  of  t&e  cfvldence  to  sap- 
port  the  flodlDg  of  the  abandonment  of  the 
premises  Is  urged  by  appellants,  and  we 
think  properly  so  urged,  for  It  affinnatlTelT 
appears  that  Bowman  was  In  poasesBlon, 
through  his  servants  and  agents,  occupying 
and  using  the  premises  as  a  restaurant  at 
the  date  of  the  attachment  and  ther^ifter, 
and  that  his  subtenant  occupied  the  same 
for  60  days  after  levy  of  the  attachm^t 
Nt^hlng  to  the  contrary  appearing,  it  will  be 
presumed  that  the  sablettti^  to  Morgan  ^as 
with  the  consent  of  plaintiff.  There  Is  noth- 
Ing  to  show  a  suirender  of  the  premises  by 
Bowman.  "This  can  be  done  only  by  ex- 
press consent  of  the  parties  In  wrlthig,  qr  by 
(Hueratlon  of  law,  when  the  parties  do  some- 
thing which  Implies  that  boUi  hare  consent- 
ed. *  *  If  he  leaves  the  demised  ivem- 
laes  vacant,  and  avows  bis  intentltm  not  to 
be  bound  by  his  lease,  his  title  still  con- 
tlnaea,  unless  the  landlord  has  accepted  the 
offer  of  snrrendor.  The  landlord  has  no 
more  right  to  the  possession  or  to  lease  than 
a  stranger."  Welcome  r.  Hess,  90  CaL  612, 
61S,  27  Pac  870,  371.  26  Am.  St  Rep.  146. 

[t]  The  lease  not  having  hem  terminated 
by  lapse  of  time,  the  r^t  of  entry  reserved 
on  account  of  ftdlure  to  perform  other  cov- 
Miants  could  only  be  exercised  after  notice. 
PlalntUTs  notice  was  not  given  nntn  about 
the  time  defendant  vacated  the  premises,  and 
therefore  it  cannot  be  said  that  there  was  a 
termination  of  the  lease  by  operation  of  law. 
Barl  Orchard  Co.  t.  Fava,  188  Cal.  78,  70 
Pac.  1078. 

[4,  S]  It  may  be  assumed  that  Robertson's 
duty,  when  levying  the  attachment,  was  to 
remove,  within  a  reasonable  time,  the  goods 
from  the  store;  that  he  had  no  right  to  ex- 
elude  Bowman  from  the  use  of  the  store- 
room. Harlow  on  Sheriffs  and  Constables,  { 
262,  and  authorities  dted.  The  officer  must 
not  linger  longer  than  reasonably  necessary 
to  carefully  pack  np  and  prepare  the  goods 
for  removaL  Waples  on  Attachment,  f  298. 
To  make  this  removal,  however,  be  has  a 
reasonable  time.  Ramsey  v.  Bums,  27  Mont. 
164,  69  Pac.  711.  It  does  not  follow,  bow- 
ever,  that  because  Robertson  Invaded  the 
rights  of  Bowman,  the  tenant.  In  an  unnec- 
essary retention  of  the  premises,  he- thereby 
became  liable  to  plaintiff,  tiie  owner  ot  ttie 
prMDlses. 

[1]  The  lease  not  having  been  abandoned, 
and  we  find  no  testimony  in  support  of  such 
finding,  and  there  being  no  surrender,  and 
we  find  nothing  in  the  record  Indicating  a 
surrender,  the  estate  for  the  term  of  the 
lease  was  vested  in  Bowman;  and  were  the 
conversation  between  the  officers  of  plaintiff 
corporation  and  Robertson  even  to  be  consid- 
ered as  an  agreement  to  pay  rent  to  the  cor- 
poration, the  plaintiff  having  leased  the 
premises  to  another,  and  the  lease  still  being 
in  existence,  plaintiff  had  no  right  or  author- 


ity to  ro-Ieose  the  same  Ve  tUak  llie  mo- 
tion for  a  new  trial  should  have  been  grant- 
ed and  that  tbe  court  erred  in  denying  such 
moUon. 

The  judgment  and  order  doiylng  a  new 
trial  are  therefore  reversed  and  cause  re- 
manded. 

We  concur:  JAMES,  J.;  SHAW,  J. 


(XI  Gal.  An.  no 

LEITCH  V.  MARX.    (Civ.  1,033.) 

(DiBtrict  Court  of  Appeal,  Third  District,  Cal< 
iforoia.   Feb.  14,  1018.) 

1.  TBiAL  (I  165*) — Nonsuit— CoNSiDEBATioiT 
OF  Evidence. 

On  motion  for  nonBuit  in  an  action  brought 
by  the  asBlgnee  of  a  claim  due  a  corporativn, 
the  assignment  having  been  admitted  in  evi- 
dence, subject  to  be  stricken  out  later  as  in- 
competent, it  must  be  considered  by  the  court 
and  assumed  to  be  true,  where  no  motion  to 
strike  out  was  made. 

LEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dit  SI  373,  374;  Dec.  Dig.  t  185.*]  . 

2.  Tbial  (I  165*)— Noifsurr  — CoNixiCTiNO 

Evidence. 

On  motion  for  nonsuit  tbe  question  of  the 
credibility  of  witpesses  does  not  arise,  but  the 
testimony  in  favor  of  plaintiff  is  assumed  as 
true;  consequently  testimony  by  a  plaintiff, 
who  was  tbe  assignee  of  a  claim  due  a  corpo- 
ration, as  to  the  validity  of  tbe  assignmmt 
must  be  accepted  as  true. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  Si  373,  874;  Dec  Dig.  S  165.*] 

a  COBFOEATiovs  (U  403, 404*)— Assxoifiuni 

— Vaudity. 

It  is  not  essential  to  the  validity  of  an  as- 
signment by  a  corporation  that  it  should  be  au- 
thenticated by  the  corporate  seal,  nor  that  it 
should  have  been  authorized  by  resolution  of 
the  board  of  directors,  and  an  assignment  by 
the  secretary  of  the  corporation,  who  was  also 
a  director,  u  valid,  where  it  is  aatborized  by 
the  president  and  managing  official;  this  bong 
particularly  true  where  the  assignment  of  the 
claim  is  only  for  collection,  in  which  case  the 
defendant's  only  interest  is  to  know  that  the 
assignment  will  bind  the  assignor. 

[Ed.  Note.—For  other  cases,  see  Corpora- 
tions, Cent  Dig.  »  1626-1628,  1638-16S8; 
1676;  Dec.  Dig.  »  403,  40i.*} 

4.  COBPOBATIONS    (g  432*)  —  AaSIOnlaEN«!■  — 
■VAIJDITr— EVIDENCE. 

In  an  action  by  an  employ^  of  a  corpora- 
tion to  whom  had  been  assigned  a  claim  for 
collection,  be  should,  where  the  aasignment  ia 
questioned,  be  allowed  to  8 now  the  circum- 
stances  and  purpose  for  which  tbe  assignment 
was  made  to  mm,  and  that  it  was  authoriced  by 
the  president  or  manager  and  directors,  or  that 
tbe  assignment  was  ratified  by  those  in  charge 
of  the  corporate  affairs. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions.  Cent  Dig.  «  1717,  1718,  1724.  1726- 
1735,  1737,  1743,  1TO2:  Dec  Dig.  |  482.*] 

Appeal  from  Superior  Court,  Placer  Coun- 
ty; J.  B.  Prewett,  Judge.  v 

Action  by  Edwin  Leitch  against  A.  W. 
Marx.  From  a  Judgment  on  a  nonsuit  and 
an  order  refusing  him  a  new  trial,  plaintiff 
appeals.    Reversed  and  remanded. 
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Stanlslans  A.  Rll^,  of  Ssn  Francisco,  and 
Tattle  &  Tnttle,  of  Aubnm,  for  appellant 
U  li.  Chamberlain,  of  Aabam,  and  John  J. 
Batier,  of  Sacrameiito,  fOr  rei^ondent 

HABT,  3.  This  is  an  appeal  from  the 
judgment  entered  upon  an  order  granting  the 
defendant's  motion  for  a  nonsuit  upon  the 
doae  of  the  plalntUTs  cas^  and  tcom  an  or< 
der  icEfoBlng  to  accord  to  Qie  plalnUff  a  new 
trial. 

The  complaint  alleges  that  on  or  about  the 
30th  Oaj  ot  Jane,  1911,  Eccles  &  Smith  Com- 
pany, a  corporation,  r^larly  ra-ganized  and 
existing  tinder  and  by  Tlrtue  of  the  laws  of 
the  state  of  California,  and  whose  principal 
place  of  business  Is  In  the  dty  and  county  of 
San  Fnndflco,  entered  Into  a  written  con- 
tract of  lease  with  the  defendant,  whereby 
the  former  leased  to  the  latter  certain  ma- 
«3iln«ry.  whl<ii  was  to  be  used  by  the  defend- 
ant at  Kodcttn,  In  Placer  county.  For  the 
use  ot  said  machinery  tlie  deiendant  agreed 
to  pay  to  said  onporatlim,  at  the  dty  of  San 
Frandseo,  Uie  aum  of  $454  In  installments, 
■a  follows:  Jaly  2T,  18U,  |1S2;  August  27, 
1911.  fl52;  September  27.  1911,  9160.  Said 
lease  prorlded  that  "time  is  of  the  enenoe 
of  this  agreement,"  and  that  a  failure  tgr 
the  defiendant  strictly  to  keep  and  perform 
any  of  the  corenants  or  proiHslons  thereof 
to  which  he  tlierd>y  obligated  himself  should 
work  a  cancellation  of  said  leas^  and  Uiat 
tiiereupon  "all  rl^^ts  and  interflsts  at  the 
teasee  in  or  to  said  property  shall  cease,  and 
all  rent  by  leasee  theretofore  paid  shall  be- 
long to  the  lessor  as  fnll  payment  for  the 
prior  use  of  said  property."  It  was  agreed 
that  a  "strict"  compliance  by  the  lessee  with 
all  the  covenants  and  provMons  of  the  lease 
would  entitle  him  to  the  rigbt  to  purdiase 
Bald  property  upon  the  payment  to  the  lessor 
of  fbe  sum  of  |1. 

The  complaint  alleges  that  upon  the  execu- 
tion of  said  agreement  the  corporation  de- 
llTOred  to  ae  d^endant  the  madilnery  there- 
in referred  to ;  that  the  defendant  defiinlted 
in  the  first  and  second  payments  prorlded  for 
by  said  Instrument,  and  that  the  defendant 
refused  to  pay  the  same  on  demand  of  pay- 
ment; that  on  the  20th  day  of  September, 
1911,  and  prior  to  the  commencement  of  this 
action,  said  corporation  assigned  to  the  plain- 
tiff all  Its  right,  title,  and  interest  In  and  to 
the  above-mentioned  Claim  against  the  de- 
fendant, for  the  recovery  of  which  this  ac- 
tion was  Instituted  by  the  plaintiff. 

The  record  discloses  this  situation:  That 
the  plaintiff  was  an  employ^  of  the  corpora- 
tion, the  assignor  of  the  claim  sued  for,  and 
that,  upon  the  ftiltire  of  the  defendant  to 
make  the  payments  as  stipulated  In  the  writ- 
ten instrnment  abore  mentioned,  said  corpo- 
ration, tlirongh  Its  secretary,  by  a  writliig, 
assigned  the  claim  to  the  plaintiff.  The  as- 
signment did  not  bear  the  official  seal  of 
the  corporation,  and  when  the  contract  of 


lease,  with  said  assignment  thereon,  was 
offered  in  evidence  by  the  plaintiff,  an  objec- 
tion was  made  to  the  admissibility  of  aatd 
writings,  on  the  gronnd  that  "no  authority  or 
power  was  shown  to  have  been  conferred 
upon  the  secretary,  by  resolution  or  other- 
wise, to  assign  the  lease  and  contract."  The 
court.  In  reply  to  this  objection,  said :  **I  am 
constrained  to  hold  with  the  defendant  upon 
this  point,  bnt  will  formally  overrule  the  ob- 
jection in  order  to  hear  the  whole  cast." 

The  contract  and  asslgnm^t  having  been 
under  tlie  Indicated  circnmstances  admitted 
in  eridmce,  the  plaintiff  rested  his  case,  and 
thereupon  counsel  for  the  defendant  made 
a  motion  for  a  nonsuit,  on  the  ground  that 
"no  authority,  either  by  by-law  or  resolution 
of  the  board  of  directors  of  Bccles  &  Smith 
Company,  was  shown  in  C  F.  Bulotti.  the 
secretary,  to  make  the  asalgnment."  The 
motion  was  granted. 

t1]  We  Qilnk  the  granting  of  the  nonsuit 
was  erroneous.  Although  the  court  admitted 
the  assignment  In  evidence,  subject  to  be 
stricken  out  later  upon  the  ground  of  its  In- 
competency to  prove  the  fact  of  the  aliped 
asslgnmait.  there  Is  nothing  In  the  record 
disdosing  that  the  evidence  waa  fttrldcen  ou^ 
and,  BO  far  as  we  are  advised  to  Qie  contrary 
by  the  record,  It  is  tbere  as  evidence  In  ttie 
case,  and,  conceding  it  to  have  been  Impnv- 
erly  admitted.  It  nevertheless  constituted  ev- 
idence which  it  was  not  only  the  duty  oC 
the  court  to  consider,  but  to  assume  to  tM 
true,  in  passing  upon  Qie  motion  for  a  non- 
suit, auner  v.  Qerlchten.  ill  Cat.  T3,  77, 
43  Pac.  408;  In  re  Daly,  15  GaL  App.  828l 
114  Pac.  787;  Qoldstone  v.  Merchant;^  Ice 
Go,  123  Cal.  025,  66  Pac.  776;  Estate  of 
Arnold,  147  Cal.  683,  82  Pac.  2SZ;  Estate  of 
Welch,  6  GaL  App.  46,  91  Pac  336;  Hltcbdl 
V.  Brown,  18  Gal.  App.  U7, 121, 122  Faa  426^ 
and  cases  therein  dted. 

[2]  The  question  of  the  credlblUIr  of  tbe 
witnesses  or  the  wel^t  or  competmcy  of  the 
evidence  cannot,  on  sudt  a  motion,  uioa 
Mitchell  V.  Brown,  supra;  Bush  v.  Wood, 
8  Cal.  App.  650,  97  Pac.  700.  The  plaintiff 
teatifled  that  "the  fact  ot  this  assignment  to 
me  waa  known  to  the  president  of  the  cor- 
poration. T  had  a  meeting  with  the  presi- 
dent, assistant  manager,  and  secretary  of  the 
corporation  in  San  Francisco  shortly  before 
suit  was  commenced,  and  they  autborlxed 
me  to  come  to  Auburn  and  file  tbe  complain!^ 
aud  I  did  so.  TheSe  men  were  dlrecton  of 
the  corporation."  It  was  the  duty  of  the 
court,  In  considering  the  motion,  to  give  this 
testimony  tbe  benefit  of  its  full  probative 
force,  and  thus  viewing  it  the  Inference  is 
clearly  deductble  therefrom  that  the  astign- 
ment  was  duly  and  regularly  execnted  by  the 
corporation.  Thus  a  prima  fode  showlse 
was  made  by  the  plaintiff  upon  that  qoea- 
tlou,  and  this  is  all  that  was  required  to  jw- 
tlfy  tbe  submission  of  the  plalntUTs  cue 
upon  its  merits,  ao  far  as  tbe  greand  npoB 
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which  the  motion  vaa  granted  is  concerned. 

[3]  It  was  not  necessary  to  the  validity  ot 
the  assignment  that  it  should  have  been  au- 
thenticated by  the  corporate  seal  of  the  cor- 
poration. Nor  was  It  absolutely  necessary 
t*  Its  legality  that  Its  execution  should  have 
beesi  authorized  by  a  resolution  of  the  board 
of  ;  directors  proTiouaJy  adopted.  Grelg  v. 
jftiordan,  99  Oal.  310,  33  Fac.  913.  In  that 
oase  it  is  sftld :  'IFbOTe  was  a  period  in  the 
tiistory  of  corporations  when  the  most  ordl- 
pary  transacUons  were  required  to  be  au- 
tt^rlzed  by  solemn  resolution  of  the  board  of 
trustees,  duly  entered  in  their  records,  and 
aptbentlcated  by  the  corporate  seal.  WlUi 
the  multlpilcation  of  corporations  baring  for 
fj^elr  object  nearly  ayerj  business  pursuit 
known  to  modern  times,  the  formalities  pre- 
vlousily  r^rded ,  as  necegasary,  and  which 
.w^  illy  adapted  tx>  pursuits  requiring 
prompt  action,  have  been  greatly  abridged." 
Jn.  the  same  opinion  the  following,  by  Bron- 
son,  J.,  In  Glllett  v.  Campbell,  1  Denlo  (N. 
%)  522,  Is  approvingly  quoted : .  "Corpora- 
tions, lilce  indlTlduals,  may  appoint  agents 
^nd  make  most  of  the  contracts  wtilcb  fall 
witbln  the  scope  of  their  general  powers 
without  the  use  of  a  seal ;  the  rule  was  once 
otherwise,  but  that  day  has  gone  by."  The 
foregoing  language  was  used  in  a  case  where 
the  president  and  cashier  of  a  bank,  for  the 
purpose  of  securing  a  debt  owed  by  the  bank, 
bad  assigned  a  debt  due  to  the  bank,  and  It 
was  contended  that  the  assignment  was  In- 
valid, because  the  right  to  make  It  had  not 
been  shown' t)y  tb^  by-laws  of  the  corpora- 
Uou  or  a  resolution  of  the  iMard  of  directors, 
but  the  validity  of  the  assignment  was  sua- 
.talned.  .  '       .  . 

\'  In  Waterman  on  Cprporatlons  (section  30) 
it  is  said:  "As  a  general  managing  agent 
and  superintendent  Is  the  representative  of 
flie  corporation,  and  may  do  In  the  transac- 
tion of  Its  ordinary  affairs  what  the  corpora- 
tloh  could  do  within  the  scope  of  Its  an- 
thoritr,  he  may  assign  the  chose  In  action 
of  tils  corporation  to  Its  creditors  In  payment 
of  6r  as  security  for  the  payment  of  a  pre- 
rod^ent  debt  of  the  corporation  without  ex- 
I^^nf-  anthorlty  of  the'  board  of  directors." 
See  Newtaall  t.  Joseph  Uevy  Bag  Co.,  124 
Pac.  875;  Preston  v.  Central  CaU  Irr.  Co., 
11  CM.  App.  190,  104  Pac  462. 

Bnt  a  distinction  between  the  above  au- 
thorities and  the  present  case  lies  In  the 
fact.  It  Is  elalmisd,  that  here  the  secretary, 
and  not  tbe  manager  or  president,  of  the  cor- 
poration executed  tbe  assignment.  The  reply 
to  this  propositioil'  U,  as  before  stated :  (1) 
That  on  this  motloii  it  was  the  duty  of  the 
court  from  the  assignment  itself  to  Infer 
that  It  was' duly-  and  r^iflarly  made;  (2) 
that  from  the  testimony  of  the  plaintiff  it  Is 
reasonably  Inf^Ue  tttat  the  assignment 
was  made  by  the^' direct  authority  ot  the 
president  and  assistant  manager  of  the  cor- 
poration, who.  with  the  Secretary  himself. 


were  also. directors  thereof,  and  who  directed 
the  plaintiff  to  go  to  Auburn  and  Instttute 
this  Action  against  the  defendant.  Under  all 
the  authorities,  the  president  or  manager  or 
other  officer  having  direct  superintendence  of 
the  affairs  of  a  corporation  may  transact  for 
and  bind  it  in  all  matters  coming  within  Its 
ordinary  course  of  business,  and  the  transac- 
tion here  manifestly  eomes  within  that  cate- 
gory. The  plaintiff  was  an  employ^  of  the 
corporation,  and  It  is  clearly  apparent  from 
his  testimony  that  the  assignment  to  him  ot 
the  claim  against  the  defendant  was  merely 
for  the  purposes  of  collection.  Assignments 
for  such  purposes  are  of^frequeht  occurrence, 
and  the  defendant  in  an  action  by  an  a>^ 
signee  of  a  claim  against  him  is  only  .con- 
cerned to  know  that  the  asslgnmait  is  ot  such 
a  character  as  to  bind  the  assignor.  That 
the  assignor  In  this  case  will  be  bound  by 
the  assignment  is  a  fact,  as  before  stated, 
clearly  Inferable  from  the  testimony. 

As  stated  in  the  outset,  the  order  granting 
the  nonsuit  was  erroneous,  and  the  Judgment 
thereupon  entered  and  from  which  one  of 
these  appeals  is  prosecuted  mast  be  reversed. 

[4]  The  court  should  have  allowed  the 
plaintiff  to  show  the  circumstances  under 
which  and  the  purpose  for  which  the  assign- 
ment was  made  to  him,  and  the  disallowance 
of  the  testimony  proposed  by,  him  to  that  ef- 
fect was  erroneous  and  preJodlclaL  The  ml- 
Ings  referred  to  were  made  upon  the  attempt 
by  the  plaintiff  to  prove  that  tlie  assignment 
was  made  by  authority  of  the  officers  of  the 
corporation  having  the  right  to  execute  such 
a  transaction  for  It,  and  to  show  that  Uw 
money  to  be  collected  on  the  claim  was  to  be 
paid  by  the  plaintiff  to  the  coTpwation,  and 
that  therefore  the  latter  had  an  eQultable  in-: 
terest  therein. 

Tb^  court  should  have  permitted  the  plain* 
tiff  to  show  that  the  assignment  was  made 
by  authority  of  the  president,  or  the  man- 
ager or  directors,,  or  under  such  drcomstanc- 
es  aa  to  disclose  that  It  was  acqnl^sced  in 
and  ratified  by  those  in  authority  over  the 
aCTalxs  of  the  corporation.  For  the^e  errors 
In  the  rulings  on  the  evidence,  the  court 
should  have  granted  the  plaintiff's  motion  tot 
a  new  trial. 

For  the  foregoing  reasons,  the  Judgment  of 
nonsuit  and  the  order  denying  the  j^lntlff  a 
new  trial  are  nTersed. 


We  concur : 
NEXT.  J. 


OHIPMAN.  P.  J.\  BUR- 


(31  Cal.  App.  am 
AISBETT  et  al.  v.  PARADISE  MOUNTAIN 

MIN.  &  MILU  CO.  et  aL    (Civ.  1.032.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia...  Feb.  20,  1913.)    .  . 
1.  Appeal  aitd  S1bb<»  ^  912*)— Pbbsoxp- 

TIONS. 

Where  the  complaint  and  record  are  silent 
on  the  question,  it  is  preaamed  that  defendants 
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KK  resMentlB  of  thQ-cotontgr  wbeieiii  tbe  action 
is  conmcnced :  the  iHinten  beios  upon  them  to 
■how  that  tbej  wen  residenti  of  another  conn- 
t7  if  they  Mek  a  change  of  venue  to  Bach  other 
county. 

[E^  Note.~-Por  other  cases,  eee  Appeal  and 
Error,  Cent  Dig.  f  3689;  Dec.  Dig.  |  912.*] 

2.  Verde  ({  '22*)— Residence  or  Divend- 

ANTS. 

Under  Code  Civ.  Ftoc.  t  38S>  reqtdring  ac- 
tions to  be  brought  in  the  county  in  which  de- 
feivlantR  or  "some  of  them"  reside  at  the  com- 
mencement of  the  action,  an  action  against  a 
corporation  and  others  to  declare  Invalid  an  as- 
sessment upon  corporate  stock  was  properly 
brought  in  the  county  in  which  the  defendants 
other  tlian  the  corporation  resided. 

[EJd.  Note.— For  other  cases,  see  Venue,  Cent 
Diig.  H  35-37;  Dec.  Dig.  J  22.*] 

8.  Vehtk  (S  41*>— Change— U»niuoua  Re- 

<tUKT  BT  DBFEKDANTS. 

TtM  fact  that  the  defendants  resident  In 
the  eoiin^  where  suit  was  brought  Joined  the 
BoiiTesident  .defendants  in  a  written  demand  for 
removal  o(  the  cause  to  another  coanty  would 
not  entitle  them  to  »  change  of  venue  under 
Code  Civ.  Proc.  {  385,  requiring  such  an  ac- 
tioD  to  be  brooi^t  in  the  coontr  in  which 
"some  of*  defendant!  resided  at  the  commence* 
ment  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Di^.  I!  62,  eS;  Dec.  Dig.  I  41.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frederick  W.  Houeer,  Judge. 

Action  by  Thomas  W.  Alsbett  and  others 
against  the  Paradise  MouDtaln  Mining  A  Mill- 
ing Company  and  others.  From  an  order  de- 
nying  defendants'  motion  for  a  change  of 
^ace  of  trial,  they  appeaL  Affirmed. 

Jolm  L.  Campbell,  of  San  Bernardino,  for 
appellants.  C.  W.  Pendleton  and  BiCkcox  A 
Crenshaw,  all  of  Los  Angeles,  for  respond- 
axta 

SHAW,  J.  TUb  1b  an  aniteal  from  an  or- 
Her  denying  a  moUon  made  by  defendants 
for  a  change  of  the  pl&ce  of  trial  from  the 
coonty  of  Loa  Angeles  to  the  cotinty  of  San 
Bernardino.  The  action  (<me  other  than  those 
described  in  -sections  8^,  8^,  and  894  of  the 
Code  of  GlTll  Procedure)  is  brought  by  stock- 
boldm  of  the  Paradise  Mountain  Mining  A 
Hilling  Company,  a  corporation,  against  said 
oraporatloii  and  monbers  of  its  boa^  of  di- 
xectors,  Joined  therewith  as  defwdants,'  to 
bare  -declared  null  and  Told  certain  proceed- 
flngs  wherein  an  assesBment  was  levied  upon 
tbe  corporate  stock  of  the  corporation,  and  to 
enjoUi  a  sale  of  plalntlfft^  stoift  fbr  failure  to 
pay  said  assessment,  as  well  as  fdr  other  re- 
lief. 

Section  897  of  the  Gode  of  GItU  Procedure 
proTideB  that  the  eourt  may,  on  motloUt 
diange  tbe  place  of  trial  when  ttie  county 
designated  In  the  complaint  is  not  the  proper 
county.  Hie  proper  county  for  the  trial,  as 
appears  from  section  895  of  the  Code  of 
dril  Procedure,  is  **tixe  county  In  whl<^  the 
dtfeodants,  or  sofns  of  them,  reside  at  the 
eommencemmt  of  the  action."  If  the  county 
wherein  tibe  action  is  brouefat  is  not  tbe 


proper  county,  ^the  action  may,  notwithv 
standing,  be  tried  therein"  (section  396,  Code 
ClT.  Proc.),  unless  the  defendant  avail  them- 
selves of  their  right  to  secure  a  removal  In 
the  mode  prescribed  by  the  statute.  All  of 
the  defendants  herein,  other  than  Y.  P.  Pre- 
ciado,  Joined  in  a  writtoi  demand  for  the 
tmioval  of  the  place  of  trial  to  San  Bernar> 
dino  ooun^,  and  aKKllants  concede  that  de- 
fendants other  than  Preclado  were  neoessary 
parties.  The  ground  therefor,  as  stated  Im 
the  notice  of  motion,  was  that  tli^  were  all 
residents  of  said  county. 

[1]  Where  tbe  complaint  and  record,  at 
here,  are  silent  upon  the  subject,  tbe  pre- 
sumption is  that  the  defendants  are  residents 
of  tbe  county  wherein  the  action  is  commenc- 
ed, and  the  burden  of  proof  Is  cast  upon  them 
to  show  that  they  were  at  the  commencement 
of  tbe  action  residents  of  anothw  county  or 
counties  of  the  state  than  that  wberein  the 
suit  is  brought,  and  to  which  they  ask  that 
the  plaee  of  trial  be  removed.  Heame  v.  De 
Young,  111  Cal.  378,  43  Pac.  1108;  Greenleef 
v.  Jacks,  138  Cal.  506,  65  Pac.  1089;  Oreen- 
leaf  V.  Jack,  185  CaL  154,  67  Pac.  17;  Quint 
V.  Dlmond,  18S  Cal.  ST2,  67  Pac.  1084;  Coun- 
ty of  Hodoc  T.  Madden,  136  CaL  1S4,  68  Pac 
491. 

12]  While  all  the  necessary  parties  defend- 
ant Joined  in  the  demand  for  the  change, 
they  offered  no  evidence  whatever  ton(Alng 
tbe  residence  of  any  defendant  other  than 
tbe  corporation,  whose  ivinclpal  place  of 
business  it  is  contended  was  shown  by  afll- 
davlt  to  have  been  removed  from  Los  Angeles 
county  to  San  Bernardino  county  by  an  or- 
der of  the  board  of  directors  roadie,  prtor  to 
the  commencement  of  the  action,  pursuant  to 
the  provisions  of  section  321a  of  the  Civil 
Code.  Concedli^  tbls  to  be  true,  it  appears 
that  defendants  other  than  the  corporation 
were  residents  of  the  county  wherein  t^ 
suit  was  brought;  and  It  being  the  right  of 
plaintiff  to  have  the  case  tried  In  the  county 
wherein  tome  of  the  defendants  reside  at 
tbe  commencement  thereof.  It  must  follow 
that  the  court  did  not  err  in  making  the  ot- 
der  denying  tbe  motion. 

[I]  Appellants  Insist,  liowew,  tliey  are  eft- 
titled  to  a  change  of  venue  by  reaeon  Of  the 
fact  that  the  resident  defendants  Joined  the 
nonresident  defendant  in  the  written  donand 
for  tbe  removal,  tn  support  of  wliich  tli^ 
dtfi  Bannon  v.  Nnevo  Land  Co.,  14  CaL  App. 
700,  112  Pac.  lies,  decided  by  this  court,  in 
which  the  following  language  was  used  in 
the  opinion:  "Where  It  aiqiwars  tliat  both 
resident  and  nonresident  defendants  are  nec- 
essary parties,  an  order  granting  a  diange  of 
place  of  trial  will  not'1>e  made  upon  demand 
of  the  nonresident  defendant,  unless  tlie  for- 
mer Jolna  in  tbe  danand."  In  making  this 
statement  the  court  followed  McKensie  v. 
Barilng,  101  CaL  4e(K  86  Pac:  8,  also  cited 
by  appellant,  where  it  la  said:  **And  it  biis 
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been  settled  that  where,  in  m  cue  coming 
under  section  SSS  of  tbe  Code,  any  of  tbe 
detendanta  reside  In  the  coontr  In  whldi  the 
suit  Is  bioosht,  a  motion  to  chanse  the  place 
of  trial  to  a  oonnty  In  which  others  of  tbe 
defendants  reside  will  not  be  granted  unless 
"an  of  the  defendants  Join  In  the  motion." 
In  support  of  which  the  court  there  cited 
Pleper  r.  Centlnela  Land  Ok,  66  CaL  173; 
Remington  8.  U.  Go.  t.  Cole,  62  CaL  311; 
FlCfcaw  T.  Jones,  Parker's  CaL  Dig.  p.  83— 
together  with  sereral  cases  from  the  courts 
ot  the  state  of  New  York.  Both  statements 
are  dicta.  In  neither  case  was  the  statement 
made  pertinent  nor  applicable  to  the  facts 
tmder  consideration.  Nor  In  either  case  does 
it  omstltute  a  correct  stetement  of  the  tew 
sppllcable  to  the  right  of  remonl  In  cases 
where  thwe  are  defendants,  some  of  whom 
are  residents  of  the  county  wherein  the  ac- 
tion Is  brought;  and  others  nonrealdoitB  there- 
of but  residing  la  the  conn^  of  tbe  state  to 
which  all  Join  In  a  danand  to  have  the  place 
of  trial  removed.  See  cases  first  herein  dtp 
ed.  Where  there  are  .several  necessary  par- 
ties defend&ot,  one  or  more  of  whom  reside 
In  tbe  county  where  an  action  other  than  one 
of  those  described  in  sections  8^,  898.  and 
381  of  the  Code  of  Civil  Procedure  is  com- 
menced, and  others  who  are  nonresldoits  of 
such  conn^,  the  county  where  the  suit  Is 
commenced  Is  the  proper  lAace  for  its  trlaL 
To  hold  otherwise,  and  that  In  such  case  all 
of  the  defendants,  having  Joined  In  a  demand 
therefor,  could  secure  a  change  of  venue, 
would  not  only  deprive  plaintiff  of  his  right 
accorded  section  895,  but  nulll^  a  plain 
provision  of  the  statute 
•  The  order  is  affirmed. 

We  concur:  ALLEN,  P.  J.;  JAMES,  J. 


m  cai.  Ani.  m) 

BTOVEB  T.  8TBTBNS  et  sL    (Civ.  1,072.) 

(District  Court  of  Appeal.   Third  District 
Cialifonila.   Feb.  19,  1913.) 

1.  APPEAI.  AITD  EhlBOB  (i  197*)— PRoor— Vabi- 

ANCB— FaILUES  to  OBJECT. 

Defendant  should  have  pointed  out  any 
Taiiance  between  the  avermentB  of  the  com- 

Elaint  and  tbe  proof,  so  that  plaintiff  might 
ave  had  an  opportunity  to  amend,  and  not 
having  done  so  cannot  complain  on  appeaL 

[Ed.  Note.~-For  other  cases,  see  Appeal  and 
Error,  Dee.  Dig.  i  197.*] 

2.  Pabtnehship  (S  217*)— Actions  — Suifi- 

CIEitCT  or  E)TIDENCB. 

Evidence,  in  an  action  a^nst  a  partner- 
■blp,  held  to  sustain  a  flndine  that  the  assump- 
tion of  the  debts  of  one  of  tne  partners  was  a 
part  of  the  consideration  of  the  partnership 
agreement 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  »  419-425;  Dec.  Diff.  S  217.*] 

S.  Frauds,  Statute  or  (|  18*)— Contracts 
Within  Statute — Assumption  or  Obliga- 
tion. 

An  agreement  made  in  forming  a  part- 
nership, as  a  part  of  the  consideration  thereof. 


to  asBDme  the  debts  et  ens  «C  tbe  partners 

was  an  original  obllgatioB,  sad  hence  not  re- 
quired to  be  in  writing  by  the  statote  «f  frands 

(Civ,  Code.  I  2794). 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  U  27-81;  Dec  Dig.  8  18.*} 

4.  Appeai.  and  Bsbob  ({ 1071^  —  H*"nrms 
Ebbob. 

Any  error,  in  an  action  ag^nst  a  partner- 
ship, in  finding  tiiat  the  partnership  existed  be- 
fore the  date  on  which  it  was  formed  was  not 
prejudicial  to  defendant,  where  the  evidence 
showed  that  plalntllTe  claim  was  for  a  debt  as- 
sumed by  the  partnership  and  accming  wlthhi 
two  years  from  the  commencement  of  the  ac- 
tion, or  was  a  debt  of  the  firm. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Bn>or.^CenL  Dig.  SI  4234-1239;   Dec.  Dig.  i 

5.  Pabtnebsqip  (I  165*)  —  Liabxlztt  iob 
Debts— LiABiUTT  or  FABmcss. 

Partners  are  Jointly  liable  for  tha  debts  of 

the  firm. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |  801;  Dec.  Dig.  |  165.*] 

Appeal  from  Superior  Court,  Plumas  Coun- 
ty; J.  O.  Moncur,  Judg& 

Action  by  Charles  F.  Stover  against  L. 
O.  Stevens  and  S.  F.  Brown,  copartners  as 
Stevens  ft  Brown.  From  a  Judgment  for 
plaintiff,  defendant  last  named  appeals.  Af- 
firmed. 

y  rover  C.  Julian,  of  Woodland,  and  B.  H. 
Ranldn,  of  Susanvllle,  for  appellant  L.  N. 
Peter  and  M.  Kerr,  boUt  of  Qulncy,  for  re- 
spondent 


GBIPMAN,  P.  J.  Plaintiff  brli^  the  ac- 
tion to  recover  for  certain  cattle  sold  to  de- 
fendante  by  plaintiff,  and  also,  as  assignee, 
to  recovra-  for  merchandise  sold  and  deliv- 
ered, for  work  and  labor  performed,  for  rent- 
als and  fbr  pasture  on  29  different  claims  of 
like  number  of  persons  and  for  various  sums, 
in  all  amounting  to  $3,D21.7S.  The  cause  was 
tried  by  the  court  without  a  Jury,  and  plain- 
tiff had  Judgment  for  ^3,372.27,  from  which 
defiandant  Brown  appeals. 

Defendant  Stevens  failed  to  answer,  and 
his  default  was  entered.  Defendant  Brown 
answered,  and  denied  the  existence  of  the 
alleged  copartnership  prior  to  June  27,  1910, 
and  denied  the  alleged  Indebtedness  In  each 
instence.  The  complaint  was  filed  Septem- 
ber 28,  1910,  and  alleged  that  defendant.s 
"are  now,  and  at  all  times  hereinafter  men- 
tioned have  been,  ciH>artDers  under  the  firm 
name  and  style  of  Stevens  ft  Brown,  at  tbtt 
county  of  Plumas."  The  court  made  ite  find- 
ings as  to  the  partnership  In  the  language 
following:  'That  defendante  are  now,  and 
at  aU  times  In  said  complaint  mentioned 
have  been,  copartners  under  the  firm  namt- 
and  style  of  Stevens  ft  Brown."  This  finding 
Is,  in  effect,  the  same  as  the  averment  of  tbe 
complaint,  with  the  further  fact  that  the 
partnership  was  existing  at  the  time  the 
findings  were  filed,  to  wit,  March  17. 1911. 
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Tbe  evidence  was  that  the  partnership 
was  formed  Jane  27,  1910,  as  the  result  of  ii 
coDference  between  the  parties  a  few  days 
prior  thereto,  and  was  orally  entered  Into. 
In  its  findings  upon  the  several  claims  or 
counts  the  court  follows  the  averments  of 
the  complaint  For  example :  *That  on  th« 
24tli  day  of  September,  1910,  defendants 
were  indebted  to  one  Antone  Vrlsimo  In  tbe 
sum  of  |92  for  and  on  account  of  work  and 
labor  performed  by  said  Antone  Vrlsimo  for 
defendants,  at  the  county  of  Plumas,  state 
of  Califomift,  within  two  years  last  past, 
and  prior  to  said  24th  day  of  September, 
1910."  The  dates  sUted  In  the  counts  are 
all  in  September,  1910,  none  earlier  tlian  the 
20tb  and  none  later  that  the  27th. 

Appellant  addresses  himself  first  to  tbe 
personal  claim  of  plaintiff,  claiming  that 
there  ia  no  evidence  of  any  Indebtedness  of 
tbe  firm  of  Stevens  &  Brown  to  plaintiff, 
and  tliat  the  finding  can  only  be  sustained  on 
the  theory  that  Brown  assumed  the  personal 
Indebtedness  of  Stevens;  that  there  is  nei- 
ther pleading,  evidence,  nor  finding  that  de- 
fendant Brown  agreed  to  pay  or  assumed  the 
Indebtedness  of  Stevens  existing  prior  to 
the  partnership.  Cases  are  cited  as  boldlug 
that  an  Incoming  partner  is  not  liable  for  the 
debts  of  the  old  Arm,  unless  he  agrees  to  be- 
come so.  U  is  also  contended  "that.  In  order 
to  recover  the  debts  of  the  old  firm  from  an 
Incoming  partner,  there  must  be  some  alle- 
gation in  the  complaint  connecting  him  with 
tbe  liabiUty."  And  that  tbe  court  erred  In 
overruling  defendant's  objection  to  evidence 
tending  to  prove  an  IndAtedness  existing 
prior  to  the  formation  of  the  partnership. 
In  nearly  all  tbe  claims  the  evidence  related 
to  the  prior  Indebtedness  of  Stevens,  as  well 
as  to  the  firm  Indebtedness.  In  plalnttfTs 
perwMial  claim  the  evidence  offered  related 
to  tbe  balance  due  Stevens  at  the  time  the 
partnership  begaii  and  also  to  tbe  amount 
dae  at  the  commencement  of  tlie  action,  and 
the  ob]ecti<ni  and  mling  will  lUoBtrate  the 
point  made. 

Defendant  L.  C.  Stevens  was  called  as  a 
witness  for  plaintlft :  "Q.  What,  If  any,  un- 
derstanding waa  had  between  yon  and  the  de- 
fendant Brown  as  to  the  assumj^tlou  by  yon 
and  the  defendant  Brown,  or  tbe  partnership, 
of  the  Indebtedness  existing  at  that  time  [the 
date  of  tbe  formation  of  the  partnership, 
June  27. 10103?  Mr.  BanUn:  Objected  to  as 
irrelevant.  Immaterial,  and  Incompetent,  un- 
less first  shown  whether  or  not  In  wriUng. 
Q.  At  the  time  of  tlie  ccnnmencement  of  this 
action,  what  was  the  balance,  if  any,  doe  to 
Irialntlff  ?  Mr.  Rankin :  Objected  to  as  Im- 
matwlal,  Irrelevant,  and  Incompetent;  evl- 
dfflice  of  tbe  balance  due  tbe  plaintiff  Stover 
at  any  time  priw  to  June  27,  1010,  is  barred 
by  provision  1824,  CSvU  Code,  unless  It  is 
first  shown  the  assumption  of  the  debt  by 
the  firm  is  in  writing.  •  •  *  Mr.  Peter : 
We  expect  to  connect  this  plaintiff  by  evi- 


dence to  bring  it  within  the  terms  of  tbe 

statute." 

[1]  There  was  a  general  demurrer,  but  no 
special  demurrer,  to  the  complaint.  The 
averment  of  the  complaint,  In  the  several 
counts,'  is  that  the  person  named  was,  on 
the  date  named.  Indebted  to  the  plaintiff  'u 
the  sum  named  for  merchandise  sold,  or  oth- 
er consideration  spedflcally  named,  at  de- 
fendants' request,  within  two  years  last 
past  and  prior  to  the  date  mentioned,  fol- 
lowed by  an  averment  of  the  assignment  of 
the  claim  to  plaintiff.  The  evidence  of  In- 
debtedness was  In  support  of  the  complaint, 
and  If,  as  is  claimed,  thfere  was  a  variance 
between  the  averments  and  the  proof  offered, 
or  that  the  evidence  was  not  within  the  Is- 
sues, defendants  should  hare  polntd  It  out 
then  and  there,  so  that.  If  well  taken,  oppor- 
tunity might  have  been  given  to  amend  the 
complaint  Knox  v.  Hlgby,  76  CaL  264,  18 
Pac.  381;  Henry  v.  S.  P.  R.  E.  Co.,  50  Cal. 
176.  The  point  raised  as  to  the  statute  of 
frauds  must  be  decided  In  view  of  the  dr- 
cufflstances  attending  the  transaction  or 
formation  of  the  partnership. 

There  was  evidence  that  some  time  prior 
to  the  formation  of  tbe  partnership  Stevens 
had  t>een  carrying  on  the  butcher's  business, 
selling  meats  and  some  other  articles  at  the 
towns  of  PrattvlUe  and  Greenville.  A  few 
days  prior  to  June  27,  1910.  he  took  defend- 
ant Brown  over  his  delivery  route  and  ex- 
plained the  business  to  him.  lie  explained 
In  a  general  way  how  the  business  stood, 
what  his  llabllUles  were,  and  what  the  book 
accounts  receivable  and  other  assets  amount- 
ed to.  Upon  this  showing  Brown  agreed  to 
enter  Into  partnership,  which  began  June  27. 
1910.  Upon  the  terms  of  the  agreement 
there  is  some  conflict  between  the  testimony 
of  Stevens  and  Brown.  Stevens  testified: 
"Q.  What,  If  any,  understanding  was  had  be- 
tween yon  and  the  d^endant  Brown  as  to 
the  a88nmpti<Mi  by  you  and  the  defendant 
Brown  or  the  partnership  of  the  Indebtednej^s 
existing  at  that  time?  A.  Well,  the  only 
thing  that  waa  said  about  that,  I  figured  up 
my  indebtedness  and  my  resources,  and  Mr. 
Brown  agreed  to  put  In  as  much  money  in 
tbe  business  as  X  had  Invested,  over  and 
above  my  Uabllltleis  assuming  a  portion  of 
tbe  debt  and  also  assumli^  the  resources,  his 
portion  of  the  resources,  and  I  took  credit 
for  tbe  amount  of  the  resources  over  and 
above  my  liabilities.  •  •  •  Q.  What  was 
Brown  to  get  for  his  In  consideration  of  that 
agreement?  What—  Just  state  tbe  whole 
agreement  again.  A.  He  mis  to  get — ^he  was 
to  have  one-half  Interest  In  my  butcher  busi- 
ness, personal  property,  and  my  book  ac- 
counts, and  he  was  to  assume  his  one-half 
interest  of  the.  UablUttes.  Q.  What  liabili- 
ties? A.  That  X  owed  at  the  time  of  the 
commencement  of  the  partnership;  debts 
that  X  owed  to  my  creditors.  Q.  What  was 
,  be  to  get  out  of  tbe  produce  of  the  busfnestf 
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from  that  time  on?  A.  He  was  to  have 
half  of  the  proQts — I  supposed  be  was  a  full 
partner— a  half  Interest.  •  •  •  Q.  What 
was  the  consideration  he  was  to  pay  yon  for 
that  arrangement?  A.  I  was  to  have  credit 
for  the  difference  between  the  resources  and 
liabilities  of  the  business  and  what  I  put 
into  it  '  Q-  Was  that  arrangement  made  on  a 
trip  down  to  the  river?  A.  I  couldn't  state 
what  day  thaC  arrangement  was  made;  It 
was  made  prior  to  the  26th  day  of  June. 
Q.  You  say  yoQ  stated —  What  did  be  say 
about  the  agreement?  A.  He  was  satisfied 
with  It;  be  didn't  make  any  objection  to 
me ;  went  into  the  bnsinesB  and  put  his  mon- 
ey into  It  Q.  Was  anything  said  about 
these  old  debts  of  yours  should  be  paid?  A. 
I  told  blm  at  the  time  that  I  wouldn't  take 
him  in  unless  he  would  assume  part  of  the 
debts  and  taike  his  chances  on  the  book  ac- 
counts the  same  as  I  had  to ;  I  couldn't 
close  the  bu^ness  oat  and  start  In  new,  car- 
rylng  on  the  business  as  It  was  If  he  would. 
Q.  Wam't  there  an  arrangement  made  by 
which  the  debts  were  to  be  paid  off  out  of 
the  bosineBB  as  it  went  along?  A.  I  told  him 
the  debts  would  have  to  be  paid  out  of  the 
business;  I  couldn't  <do8e  the  business  and 
take  him  Into  It;  I  would  have  to  carry  H 
along  that  way." 

[21  It  appeared  that  the  list  of  accounts 
was  made  up  shortly  after  Tune  27,  1910, 
showing  the  liabilities  and  assets,  which  was 
shown  to  Brown.  At  the  .beginning  of  the 
copartnership  the  firm  commenced  to  deal 
with  Its  said  ci-edltors,  paying  off  their  In- 
debtedness In  money  or  sui^lylng  them  with 
meat,  and  In  some  Instances  making '  pur- 
chases Arom  fhwa.  The  evidence  taids  to 
show  that  Brown  entered  upon  and  contin- 
ued the  relatlbn  upon  the  terms  testlfled  to 
by  Stevens,  altbou^  he  doiled,  on  the  wit- 
ness stand,  that  he  agreed  to  pay  the  11a- 
btlltles  of  Stevens  otherwise  'tSian  from  the 
earnings  of  the  busliiess.  The  trial  court 
resolved  the  conflict  in  the  evidence  In  fovor 
of  plalntUr,  and  we  are  not  at  liberty  to  dis- 
regard Its  decision  on  the  facts.  Aiq^dlant 
contends  that  Brown's  assumption  of  Ste> 
Tooa'  debts  was  after  the  formation  of  the 
partnership,  and  that  this  snbse^nent  agree- 
ment would  be.  an  agreement  to  iwy  the 
debts  of  another,  and  must  be  establlsbed  In 
compliance  with  the  statute  of  frauds,  dtlng 
Freeman  v.  Badgley,  lOS  Cat  S78,  38  Pac. 

The  evidence  Is  that  the  assumption  of 
Stevens'  debts  was  part  of  the  agreement 
and  consideration  in  forming  the  partner- 
ship. It  la  true  that  the  assets  and  liablUtles 
or  tile  names  and  amount  due  each  creditor 
were  not  then  definitely  known,  but  the  facts 
were  to  be  made  known  by  a  statement  being 
prepared,  and  was  soon  after  made  out  and 
shown  to  Brown  and  acted  upon  by  the  Arm 
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as  correct  It  was  said  in  the  case  dted: 
"But  proof  that  the  new  firm  recognized 
the  debts  of  the  old  firm  as  Its  debts  does 
not  tend  to  prove  an  assumption  of  the  old 
debts  subsequently  to  the  formation  of  the 
new  copartnership,  but  that  at  the  time  of 
the  formation  of  the  last  c<>partner8hlp  the 
new  firm  assumed  the  old  debts;  that  the 
liability  of  tbe  new  partnership  for  these 
was  a  part  of  the  consideration  paid  by  Um 
for  his  interest  In  tbe  partnership." 

[3]  The  facts  here  do  not  bring  the  case 
within  the  provisions  of  section  1624  of  the 
Civil  Code  (the  statute  of  frauds),  but  with- 
in the  exception'  mentioned  In  subdivision  2 
of  that  section,  to  wit,  tbe  provisions  of  sec- 
tion 2794  of  the  same  Code:  "A  promise  to 
answer  for  the  obligation  of  anoth^,  In  any 
of  tbe  following  cases,  is  deemed  an  original 
obligation  of  the  promisor,  and  need  not 
be  in  writing:  1.  Where  the  promise  Is  made 
by  one  who  has  received  property  of  another 
upon  an  undertaking  to  apply  It  pursuant 
to  such  promise.  •  •  •  3.  Where  the 
promise,  being  for  an  antecedent  obllgatkm 
of  another.  Is  made  upon  the  consideration 
that  the  party  receiving  it  cancels  tbe  ante- 
cedent obligation,  Accepting  the  new  promise 
as  a  substitute  therefor;  *  *  *  or  upon 
a  consideration  beneficial  to  the  promlsw, 
whether  moving  from  elth^  party  to  the 
antecedent  obligation,  or  from  another  per- 
son." In  a  case  somewhat  similar  in  Its 
facts  It  was  held  that  'the  contract  between 
plaintiff  and  defendants  was  not  one-  to  an- 
swer for  tbe  debt  or  defoult  of  anottier,  but 
was  a'  contract  of  sale  accompanied  by  de- 
livery of  the  property  sold;  tt  was  not,  tbore- 
fore,  within  the  statute  of  firauds."  Ifeyn* 
V.  Parsons,  129  Cill.  663.  02  Pac.  2IA^ 

[4]  The  court  found.  In  effect,  t&at  tbe 
partnership  existed  at  all  ttmea  motioned  in 
the  complaint,  which  would  reach  back  of 
June  27,  1910,  when  the  'partnership  was 
formed.  This  finding,  though  tmsopported 
In  part,  ma  without  prejudice  to  appellant 
The  evidence  showed  that  each  &iim  was 
ther  for  the  debt  of  8tev«ie  accruing  within 
two  years  from  the  comin«icement  of  the  ac- 
tion, or  of  the  firm  during  its  nistmee. 

[1]  Appellant  relies  on  the  objections  gen- 
erally made  as  hereinabove  stated.  Tlien  is 
no  attack  upon  the  several  claims  as  unsup- 
ported by  evidence  otherwise  tban  as  these 
general  objections  are  urged  to  all  of  the 
claims.  It  hardly  need  be  added  that  part- 
ners are  Jointly  liable  for  the  debts  o£  the 
partnership.  Harrison  McCormi<^  60  GaL 
mS,  11  Pac;  486. 

We  discover  no  prejudicial  error  in  the 
record,  and  the  Judgment  is  therefore  af- 
firmed. 

We  concur:   HART,  J,;  BtJBNBTT.  J. 
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ZIBIUTD  COMBINATION  DRIU.  CXX  at  aL 

T.  GROAKB.   (Qt.  UtL) 
(Dirtiict  Oonit  «t  Appeal,  Seeond  Diatviec,  Ctl- 
Itoraliu  Fab.  14,  1813.) 

GOKPOBATIDRS  (S  196*)— BUCtlOR  OV  DXUO- 
TOBft— COBEECTIOB  OV  BaIXOTB. 

"Where  atockholden  at  a  meeting  for  the 
daetlta  of  a  board  of  dlrectora  diacorered  be- 
fore  all  Oo  baUota  were  caat  and  before  any 
canvaBS  or  result  of  the  electloD  was,  wmoojoc- 
ed  that  their  ballots  as  cast  bad  not  ezpresaed 
their  intentloDj,  it  waa  not  an  irrecalarit;  to 
return  tha  -banoti  to  tlwnL-  and  to  peranit  a 
correction  sa  us  to  express  their  Ime  Intention. 

VBU.  Nota^For  other  auea,  sea  Oorporn'^ 
tlona.  Cent  Dig.  $|  746,  746:  Dec  Dtr  f  uKt.*] 

Mapdamoa  bj  the  Zleratb  Oomblnatlon 
Drill  Company  and  T.  Bi  Amlin  agaliut  P. 
V.  Groakeb  -Altaraittn  witt  mada  vmap- 
tory, 

Olln  WeUbom.  Jr.,  and  Alfred  H.  Mc* 
Adoo,  ^>oth  of  Los  Angeles,  for  petltlouera; 
H.  H.  Appel  and  Edward  J.  DennlBon,  botb  of 
Loa  Angelee,  for  respondent 

PIEB  curiam:  At  the  annnal  meeting  of 
tbe  stockholders,  held  for  the  purpose  of 
electing  a  board  of  Uto  directors  which 
aboald  manage  the  corporate-  trusiness  of  peti- 
tioner, It  waa  der^oped  that  two  Actions 
mmong  the  stockholders  were  re^eseated, 
etLtix  seeking  supremacy  In  such  board.  The 
election  was,  of  conne,  by  ballot,  and  one 
flictioii  dellveied  to  the  tellers  Oielr  ballots 
upon  whli^  appeared  only  three  names  wltli- 
oat  any  suggestion  tboecm  tikat  aach  votes 
should  be  cumulated.  The  other  faction 
through  their  ballots  cumulated  their,  votes. 
Before  all  of  the  ballots  were  delivered  and 
before  any  were  canvassed  or  an  election  de- 
clared, the  teller  called  attention  to  the  fail- 
ure of  one  Action  to  mark  their  ballots  cu- 
mulative, and  thereupon  those '  stockholders 
who  had  theretofore  deposited  their  ballots 
with  the  teller  asked  to  have  the  same  con- 
sidered as  cumulative.'  or  that  the  same  be 
returned  to  them  for  correction.  Tbe  teller, 
against  tbe  objections  of'  the  other  faction, 
returned  such  ballots  to  the  stockholders 
who  had  cast  the  same,  and  they  were  so 
corrected  as  to  show  a  cumulation  of  votes 
for  the  three  names  written  thereon,  and 
such  ballots  were  returned  so  corrected  to  tb^ 
teller.  By  reason  of  such  corrected  ballots; 
the  electl(m  resulted  In  the  sd«ctlon  of  three 
persons  as  directors  whose  names  appeared 
on  the  corrected  ballots.  After  such  election, 
the  board  organized  and  a  new  secretary  was 
elected,  .who  duly  donanded  of  respondent 
the  former  secretary,  the  surrender  of  the 
books,  seal,  of  the  corporation,  which 
was  lefosed ;  henca  this  iffoceedtng.  to  compel 
such  surrender. 

The  sole  question  pres«ited  relates  to  the 
T^nilaiity  of  the  proceedings  with  reference 
to  the  p^rmlsBlon  to  correct  t3ie  ballots.  We 
are  of  opinltm  that  the  same  bdng  discovered 


b^ote  tbe  flaal  Toto  wm.  wit,  and  before 
any  canvass  or  result  ot  decUon  was  an- 
nounced, it  was  proper  to  pomit  ttie  ooneo- 
tlon  of  tbe  lallots  that  tb^  might  ezpress 
the  true  IntenUon  of  tbe  stocfcholdent.  Osr^ 
poratlon  electSona .  are  business  aOain,  not 
controlled  If  tbe  laws  affectlnf  general  deo- 
tltnis,  and,  ibould  be  conducted  In  a  bnslnesB 
way  and  tn  a  manner  affording  all  stockhold- 
ers the  fnilest  liberty  In  escpresstng  tbelr 
wishes,  disregarding  technical  matters  whl^ 
enter  into  general  elections  omtrolled  and 
restricted  by  special  statutes.  I3ie  result 
obtained!,  In  the  absence  of  any  acts  orai- 
stitutlng  fraud  aa  to.  the  minorliy.  Is  clearly 
one  which  was  in  harmony  with  the  wishes 
of  the  majority  of  the  stockholders. 

Tbe  alternative  writ  should  be  made  pes* 
emptory,  and  U  Is  so  ordered. 


(n  CSL  App.  2N) 
OOODMAN  V.  DAILET.   (Civ.  1.001.) 
(DUtrlet  Court  of  Appeal.  Second  District,  Cal- 
ifornia.  Feb.  17,  1918.) 

1.  JuDcncaNT  (|2&3*)— Plkadino—Nicbssitt. 

In  general,  a  judgment  cannot  award  dam* 
ages  in  eieeas  o<  the  amount  claimed  in  tha 
petition. 

[Ed.  Note.— Fw  other  casas.  sea  Judgment, 
Cent  pig.  H  448.  444;  Dec  Dig.  |  28fl.«] 

2.  Tbial  (I  898*)— FxHDZROB— PBonmva 
Facts. 

Defendant  owning  a  hotel  and  lodging  hotiae 
■old  the  same  with  the  good  wilt  to  pTwiT>tiff,r 
agreeing  not  to  eugage  In  a  like  basiness  In 
that  city  as  long  as  plaintiff  continued  in  the' 
hotel  business.  On  Hay  Ist  defendant  in  vio- 
lation of  his  agreement  opened  a  hot^  and  ou 
June  22d  plaintiff  filed  hui  complsint  daimins 
damages  in  tbe  sum  of  |2,000  lor  the  breach 
of  contract  Btid,  that  a  finding  by  the  court: 
that  plaintiff  waa  damaged  to  the  amount  <d  $1,-* 
800  and  that  his  bUfinesa  was  nUned  waa  not  in- 
validated by  a'  further  finding  that  plalntifl 
made  a  net  profit  of  $240  a  month,  on  the 
ground  that  plaintiff's  damages  could  not  at  thri 
time  of  fiUng  the  complaint  whidi  was  noC 
amended  so  aa  to  Include  damasea  up  to  the 
date  of  indgment  have  amounted  to  over  two 
months'  loss  of  profits,  since  all  intendments 
are  in  favor  of  the  judgment  and  tbe  ultimate 
fact  found  cannot  be  overcome  by  a  probative 
fact  the  finding  as  to  the  monthly  profit  being 
only  eridentiary,  eapedally  In  view  of  the  find-' 
ing  that  plaintiff's  business  was  wholly  ruined. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  iS  946,  947;  Dec.  Dig.  |  898>*] 

Appeal  from  SuperifW  Ginir^  Santa  Bar- 
bara County;  S.  a  Crow,  Judge. 

Action  by  Jacob  Goodman  against  D.  Y.- 
Dalley.  From  a  Judgment  fi>r  phdntiff,  de* 
fendant  anneals.    Afltemed.  •  - 

W.  p.  Butcher,  of  Santa  Barbara,  and 
Prelsker  ft  Prdsker,  of  Santa  Maria,  for  ap- 
pellant Rldiards  Sc.  Carrier,  of  Santa  Bar^ 
bara,  for  respondent 

SBNLW,  J.  Action  for  damages  resulting 
from  a  breach  of  contract.  Judgment  went 
for  plaintiff,  and  defendant  prosecutes  thla 
appeal  upon  tbe  judgment  roU. 


-^or  other  casas  wm  sama  UvU  and  sectlm  NUMBER  In  Dm.  Die.  4  Am.  Dig.  Key-No.  Sertes  *  Kho't  ladcns 
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As  ajqwers  froiA  the  fladings,  defendant, 
was  condnctlDg  a  hotel  and  lodging 
house  In  the  town  of  Los  Alamos,  Bold  the 
same,  together  with  the  good  will  thereof,  to 
plaintiff,  and  at  the  same  time,  in  consid- 
eration of  the  purchase  hy  plalntUf,  agreed 
that  he  would  not  engage  in  a  like  business 
in  said  town  so  long  as  plaintiff  conducted  a 
hotel  tberdn.  Notwithstandii^  this  agree- 
ment, defendant  did  on  May  1,  1910,  while 
plaintiff  was  engaged  in  said  business,  vio- 
late hlfl  agreement  by  engaging  in  the  hotel 
business  in  Los  Alamos,  as  a  result  of  which 
plaintiff  wag  damaged  in  the  sum  of  $1319. 
In  addition  to  these  ultimate  facts,  which 
clearly  support  the  Jndgmoit,  the  court  made 
a  further  finding  as  follows:  "That  prior  to 
the  opening  of  the  said  hotel  by  the  defend- 
ant on  May  1, 1910,  plaintiff  was  making 
and  made  a  net  profit  of  9242  a  month  from 
the  hotel  and  lodt^ng  house  business  so  con- 
ducted by  him  in  said  town  of  Los  Alamos; 
that  since  the  lat  day  of  May,  1910,  and  by 
reason  of  the  wrongful  acts  oC  defendant,  the 
plalntUTs  business  has  been  entirely  destroy- 
ed, and  he,  has  made  no  profits  whatsoever." 
It  Is  by  reasm  of  this  finding,  taken  in  con- 
nection with  the  time  of  tbe  filing  of  the 
complaint  and  allegatlona  thereof,  that  ap- 
pellant claims  the  judgmoit  slwuld  be  re- 
versed. Defendant,  In  violation  of  his  agree- 
ment, opened  his  hotel  on  May  1,  1910.  The 
complaint,  filed  June  22, 1910,  alleged  that  hy 
reason  of  defendant's  wrongful  acts  plaintiff 
was  damaged  in  the  sum  of  $2,000.  Upon 
these  facts  appellant  insists  that,  as  plain- 
tiff's profits  prior  to  May  1st  were  $242  per 
month,  his  right  to  recover  damages  was  lim- 
ited to  the  loss  of  profits  computed  upon  the 
basis  of  $242  per  month  for  the  period  ex- 
tmdlng  from  May  1st  to  the  filing  of  the 
complaint  on  June  22d,  which,  according 
to  his  figures,  would  be  $403;  that  it  Is  thus 
apparent  that  the  court  In  fixing  the  damage 
sustained  by  plaintiff  at  $1,319  based  its 
action  upon  the  loss  of  profits  computed,  not 
to  the  commencement  of  the  suit,  but  to  the 
date  of  the  rendition  of  judgment,  and  that, 
as  no  supplemental  complaint  was  filed,  the 
damage  found  was  In  excess  of  that  alleged 
In  the  complaint 

[1,2]  The  general  rule  is  that  a  Judgment 
cannot  be  properly  rendered  for  damage  In  a 
sum  greater  than  that  claimed  by  plaintiff 
In  his  complaint  Fol^  v.  Foley,  120  CaL 
33.  62  Fac.  122,  65  Am.  St  Rep.  147;  Moren- 
hoot  V.  Barron,  42  Cal.  591;  23  Cyc.  795. 
Conceding  the  application  of  the  rule  to  the 
case  at  bar,  and  leaving  out  the  question  as 
to  whether  or  not  the  facts  of  the  case  bring 
It  within  the  provisions  of  section  3283  of 
the  Civil  Code  that  "damages  may  be  award- 
ed, Id  a  judicial  proceeding,  for  detriment  re- 
sulting after  the  commencement  thereof,  or 
certain  to  result  in  the  future,"  we  are  of 
the  oplnlou  that  appellant's  contention  Is 


without  merit  Th6  complaint  properly  al- 
leged the  making  of  the  contract,  Its  breach 
by  def^dant,  and  damages  sustained  by 
reason  thereof  in  the  sum  of  $2,000,  all  of 
which  allegations  the  court  finds  to  be  true, 
except  that  the  damage  was  fixed  at  ^,819. 
While  the  loss  of  profits  was  an  eltfnent  of 
the  damage  sustained,  it  was  not  neceBsaiil)- 
tlie  only  element  thereof.  At  most.  It  was 
evidentiary,  and  the  profits  per  month  made 
by  plaintiff  prior  to  defoidant's  breach  of 
the.  contract,  as  found  by  the  court,  was  not 
an  ultimate  fact,  but  a  pn^tlve  fact,  and 
must,  since  the  ultimate  facts  fOund  snmwrt 
the  judgment,  be  deemed  ImmaterlaL  "The 
rule  has  beoa  long  settied  tliat  when  the 
ultlniate>  fact  Is  found,  no  finding  of  pro- 
batlve  facts,  which  may  tend  to  establish  that 
the  ultimate  fact  was  found  agatnat  the  ev^ 
doice,  can  overcome  the  findlns  of  the  alti- 
mate  fact"  Commercial  Bank  t.  Bedfield. 
122  Cal.  408,  56  Faa  160,  102.  Bvery  Intend- 
ment la  in  support  of  the  judgment:  It  can- 
not be  said  that  the  loss  of  profits  prior  to 
the  filing  of  the  complaint  was  the  <mly  ele- 
ment of  damages,  particularly  since  the  court 
fbund  Uiat  "by  reason  of  the  wrongful  acts 
of  defoidant  the  plaintiff's  business  has  beat 
entirely  destn^ed."  Cwtainly  no  complaint 
should  be  fonnd  with  the  amount  of  a  ju^- 
ment  avrardlng  damages  In  the  sum  of  $1,319 
on  account  ot  defendant's  wtwigful  total  de- 
struction <it  a  plant  whldi  yldded  a  i^flt 
of  $242  per  month. 
The  judgment  is  aflBnued. 

We  concur:  ALLEN,  P.  J ;  James,  J. 


(21  Cal.  Anp.  ««) 

OUZZI  et  sL  T.  McAUSTEB.  Mayor,  et  aL 
(av.  1,288.) 

(District  Court  of  Appeal,  Second  IKstrict 
Califondai   Feb.  21,  1913.) 

1.  IKTOXICATINO  LiQiroKB  (i  10*)— LiCEITSKS 

TO  Sell— Municipal  Control. 

Under  Conat  art,  11,  S  Hi  empowering  a 
city  to  make  and  enforce  police  regulations, 
and  under  ordinances  requinng  peraons  desir- 
ing to  retail  intoxicating  liqnora  to  procure  a 
license  and  providing  that  no  license  ahall  is- 
sue until  a  petition  therefor,  setting  forth  the 
names  of  the  applicants,  location  of  the  bnai- 
ness,  etc.,  is  presented  to  the  city  council,  anil 
that  the  petition  shall  be  denied  if  the  coun- 
cil finds  that  applicants  are  not  persons  of 
good  moral  character,  etc.,  the  question  wheth- 
er a  license  shall  Issue  Is  entirely  under  the 
contr<^  of  the  dty  conndL 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  SI  7-12;  Dec  Dig.  f 
10.*] 

2.  IRTOXIGATINO    lAQtrOBS    (|    1*>— SAIS- 

Power  to  Regxtlatb. 

The  sale  of  spirituous  llqaors  ie  subject 
to  regulation  under  the  police  power;  there 
being  no  vested  right  in  any  one  to  engage  in 
that  business. 

[Ed.  Note.— For  "other  cases,  see  Intoxicat- 
ing Lifiuors,  Cent  Dig.  |  1;    Dec.  Dig.  {  1.*] 
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8.  IimixiCATiiio  LiquoBS  (|  M*)— Licihbes 
TO  Sell— APPLICATION— SurnciBNCT. 

Under  an  ordinance  Teqairlnc  an  applicant 
for  a  license  to  retail  intoxicaoiiK  Uqnora  to 
present  to  the  ci^  conndl  a  petition  stating 
the  names  of  appUcants,  ebL,  an  application 
aipned  "Ouud  Bros.,  by  C  Giuad,"  Is  Insuffi- 
cient. 

{Ed.  Note.— For  other  eases,  see  lotozieat- 
ins  Uqnors.  Gent         |  64;  Dm.  Dlff.  |  64.*] 

4.  Intoxicathvo  Liquou  (|  T4*)— Licbnskb 
TO  Sell~Mani>axus  to  Compkl  Ibsub— 
Pkebbquisitn. 

Writ  of  mandate  vill  not  issue  to  com- 
pel citT  officers  to  issue  a  license  to  sell  in- 
toiicatJOff  liquors  where  payment  or  tender 
of  the  license  fee  prescribed  by  ordinance,  a 
condition  precedent  to  the  license,  is  not  al- 
leged. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liqnors,  Gent  Dig.  tl  74,  76;  Dec  Dig.  {  74.*] 

0.  Municipal  Corforatiorb  (f  112*)— Obdi- 

iTAHCKS— Title— Sum  ciKNOT. 

An  ordinance  entitled  "Relating  to  regu- 
lating and  licensing  the  bu^ess  of  selling  and 
famuMng  oi  spirftDODa,  Tinons  and  malt  liq- 
nors fai  the  Gitr  of  San  IaIs  Obispo,"  and 
another  ordinance  entiUed  "An  ordinance  to 
amend  sections  12,  18  and  IS  of  Ordinance  No. 
128.  relating,"  etc.,  anfficiently  expressed  their 
anbject-matter  In  the  title  as  required  by  San 
IaOb  Obispo  Gharter,  art  6,  snbsee.  4. 

[Ed.  Note.— For  other  cases,  see  Mnnldpal 
Corporations,  Gent  Dig.  H  268^!^;  Dec.  Kg. 
I  112.*1 

Appeal  from  Superior  Court,  San  Ltds 
Obispo  County;  B.  P.  Unangs^  Judge. 

Application  by  Glemente  OoibI  and  anotli- 
er,  partners  aa  Onnl  Bros.,  against  A.  Mc- 
Allater  and  otben,  far  writ  of  mandate. 
From  a  Judgment  denying  the  writ,  plain- 
tiffis  appeaL  Affirm^. 

'niomaa  Rhodes,  of  San  Luis  Obispo,  for 
aw^ants.  T.  A.  Norhm,  of  San  Luis  Obis- 
po, for  respondenta 

AEJLiEN,  P.  J.  mis  la  an  appeal  from  the 
Judgment  of  ttw  superior  court  of  San  Dnis 
Obltfio  county  denying  a  writ  of  mandate. 
Petitioners  en  Mardi  15,  1912,  made  appli- 
cation to  the  mtvor  and  councUmen  of  San 
Lois  Obispo  for  a  license  to  sell  q^ritnous 
liquors  in  Bald  dty,  signing  such  applica- 
tion "Oussl  Bros.,  by  C.  Gnzzl."  On  the 
29th  of  March  following  the  dty  council,  by 
a  resolution  duly  passed,  determined  that  pe- 
titioners were  not  suitable  persons  to  keep 
and  conduct  a  saloon,  and  thdr  application 
was  denied.  It  appears  from  the  record  that 
a  firm  known  as  Ouszi  Bros,  had  for  several 
years  Immediately  preceding  March.  1912, 
been  engaged  in  the  retail  liquor  business  in 
said  dty.  This  proceeding  was  Instituted 
to  compel  said  council,  under  the  ordinances 
of  said  dty,  to  Issue  the  license  applied  for. 
The  dty  of  Sbd  Luis  Obl^>o.  under  tbe  pro- 
visions of  section  11,  art.  11,  of  the  state 
ConstltDtlon,  possesses  tbe  power  to  make 
and  enforce  all  local,  police,  and  other  reg- 
ulations not  in  conflict  with  general  laws. 
Pursuant  thereto,  the  council  enacted  an  or- 
dinance, No.  128,  entitled:    "Relating  to 


regulating  and  licensing  the  buslueas  of  sell- 
ing and  famishing  of  spirituous,  vinous 
and  malt  llQUors  In  tbe  City  of  San 'Luis 
Obispo,"  and  subsequently,  on  the  16th  day 
of  December,  1911,  amended  said  ordinance 
by  Ordinance  No.  16  (N.  S.),  which  was  en- 
titled "An  ordinance  to  amend  sections  12. 
13  aud  15  of  Ordinance  No.  128,  relating," 
etc.  These  ordinances,  in  effect,  provided 
that  any  person  desiring  to  enter  'into  tbe 
business  of  retailing  Intoxicating  liquors  must 
procure  a  license,  and  that  no  licenses  shall 
be  Issued  until  a  petition  Is  presented  to  the 
dty  council,  setting  forOi  llie  names  of  the 
applicants,  dmrader  and  tocatlon  of  bnsl- 
neas,  etc.  Tb^  further  provlda  that  if  tbe 
board  flnds  that  fbe  an>llcants  are  not  per- 
sons of  good  moral  character,  and  are  not 
sober  and  suitable  persons  to  conduct  the 
place,  or  that  tbe  proposed  place  for  carry- 
ing on  such  business  is  not  a  suitable  place 
tberefor.  It  shall  deny  the  petition.  Section 
15  restricts  the  number  of  retail  Uoenses  to 
15,  providing,  however,  that  all  persons  hold* 
ing  retail  liquor  licenses  at  the  time  the  or- 
dinance goes  Into  effect  shall  be  entitled  to  a 
preference  in  tbe  Issuance  of  licenses,  and 
shall  be  entitled  to  have  thdr  licenses  renew- 
ed, but  tbe  holders  of  such  licenses  shall  peti- 
tion the  coundl  f6r  a  license  under  the  ordi- 
nance, and  the  coundl  may  grant  or  refuse 
the  same,  as  in  section  18  provided. 

[1  -4] .  We  are  ct  opinion  that  under  the  Ocoi- 
stttntion  and  the  ordinance  the  question  as 
to  whether  or  not  a  Ucoise  diould  be  Isaueil 
for  the  purpose  of  retailing  spirituous  liq- 
uors In  the  dty  is  one  oitirdy  under  the 
control  of  tbe  dty  coundl.  The  sale  of  splrl* 
tuons  liqnors  la  a  traffic  and  business  to  be 
regulated  under  the  police  power  conferred 
by  the  Constltntion.  There  Is  no  vested 
right  in  any  one  to  engage  in  audi  trijllc 
and  business.  This  has  be«a  so  repeatedly 
held  that  it  is  unnecessary  to  dte  authorities 
In  support  thereof.  If,  In  the  opinion  of  the 
dty  council,  the  public  welfare  demanded 
that  no  license  for  the  sale  of  liquor  be 
granted,  for  a  good  and  snffldent  reason,  at 
the  particular  place,  or  to  these  particular 
persons,  it  Is  not  within  the  province  of  the 
courts  to  determine  otherwise.  The  appli- 
cation here,  or  petition,  as  it  may  be  term- 
ed, for  the  issuance  of  a  license,  is  not  in 
conformi^  with  the  ordinance ;  the  Individ- 
uals composing  tbe  firm  making  the  appli- 
cation not  bdng  discloaed.  This  of  itself,  un- 
der the  ordinance,  would  have  been  a  suffl- 
dent  reason  for  denying  the  application ;  in 
addition  to  which  the  ordinance  requires  the 
payment  of  a  license  fee.  There  Is  no  allega- 
tion of  any  payment  or  tender  of  such  fee. 
a  condition  precedent  to  tbe  issuance  of  a 
license,  and  without  which  payment  a  court 
would  not  make  any  order  In  the  premises. 

[f]  We  see  no  merit  In  the  various  cou- 
traiUons  with  reference  to  Irregularity  In  tbe 
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ordinances.  They  seem  to  haye  been  prop- 
erly enacted  and  the  subject  clearly  express- 
ed in  the  title,  as  by  BubdiviBloii  4  of  article 
6  of  the  charter  of  the  CII7  of  San  IjoIs 
Obispo  required. 

We  are  of  opinion  that  the  superior  court 
properly  sustained  the  demurrer  to  the  i>eti' 
tion,  and  that  its  Judgment  in  denying  the 
wilt  Bhpald  be  affirmed;  and  it  Is  so  or- 
dered. 

We  concur:  JAMDS,  X;  SHAW,  J. 


<21  CrI.  App.  274) 

TCSTm  PACKING  CO.  t.  PACIFIC  COAST 
FRUIT  AUCTION  CO.    (Civ.  1,241.) 

(District  Court  of  Appeal,  Second  District, 
Califomia.   Feb.  20,  IdlS.    On  Petition 
for  Bebe^rin^.  March  19,  1913.) 

1.  FuLADina  (i  93*)— DnRNSBs— InooNsiST- 

ENCT. 

The  effect  of  denisls  contained  in  a  de- 
fense and  constitutinK  a  complete  answer  to 
the  cause  of  action  sued  on  is  not  Aeatxajed 
through  any  Inconsistency  between  such  de- 
nials and  the  allegatioua  of  a  second  and  sepa- 
rate defense. 

(Ed.  Note.— For  other  cases,  aee  Pleading, 
Cent  Dig.  ||  189,  190;  Dec  Dig.  |  93.*] 

2.  FiXADina  (1  377*)— Atvibuativc  Dsxssb- 
KS— JoiNDBB  or  IsauB. 

Affirmative  matter  pleaded  by  way  of  de- 
fense is  deemed  to  be  denied,  and,  in  the  ab- 
sence of  proof,  must  be  deemed  ontrue. 

[Ed.  Note.— For  other  cases,  see  '  Pleading, 
Cent  Dig.  H  1228-1231;   Dec.  Dig-  S  3777*] 

Appeal  from  Superior  Oonrt,  Los  Angeles 
County ;  A.  J.  Buckles,  Judge. 

Action  by  the  •Tustin  PaOdng  Company 
i^alnst  the  Pacific  Coast  Fruit  Auction  Com- 
pany, From  a  judgment  claimed  .to  he  in- 
sufBdent  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Wilbur  Bassett,  of  Los  Angeiea,  for  an^- 
lant  UcIYu-land  &  Irrlng  and  HlCkcoz  ft 
Craufhav,  both  of  Lob  Angeles,  Cor  respond- 
ent 

SHAW,  J.  Action  In  aasompalt;  It  being 
alleged  that  defendant  became  Indebted  to 
plaintia  In  the  sum  of  $417.87  for  money  bad 
and  received  to  the  use  and  benefit  of  ^in- 
tlfr.  This  allegation,  except  to  the  extent  of 
$122.97,  which  defendant  admitted  having 
received  for  plaizltifrs  use,  was  denied  by 
the  answer;  it  being  affirmative  alleged 
therein  that  defendant  bad,  prior  to  the 
commencement  of  the  suit,  toidered  the  same 
to  ^alntUC  and  at  all  times  since  the  making 
of  such  tender  had  be^  ready,  able,  and 
willing  to  pay  the  same.  No  evidence  what- 
ever was  offered  plaintiff  In  support  of 
the  allegation  of  its  complaint  so  specifical- 
ly dolled  by  defendant;  nor  did  defendant 
otter  any  evidoice  other  than  in  support  of 
the  alleged  tact  that  It  had  tendered  to  plain- 
tiff the  $122.97,  admitted  to  have  been  re- 
celTed  by  it,  and  which  issue  the  court  found 


in  favor  of  plaintiff.  The  court  gave  Judg- 
ment  for  plaintiff  in  the  sum  of  $232,  from 
which,  and  an  order  denying  its  motion  for 
a  new  trial,  plaintiff  appeals,  claimiug  that 
Judgment  should  have  been  tOr  the  full 
amount  sued  for. 

[1,2]  As  stated,  notwithatonding  the  fact 
that  the  allegation  of  the  complaint  as  to  the 
Indebtedness  was,  except  as  to  the  $122.97, 
specifically  denied,  plaintiff  offered  no  evi- 
dence to  sustain  the  same.  Defendant,  how- 
ever, as  a  separate  and  affirmative  defense 
and  by  way  of  counterclaim,  all^^ed  c^tain 
matters  with  reference  to  transactions  had 
between  the  parties,  which  at)penant  Insists 
should  be  construed  as  admlsfdons  In  supj^ort 
of  the  allegations  of  the  complaint,  and 
hence,  as  claimed  by  Its  counsel,  no  evidenoe 
was  required  on  its  part  We  do  not  so  un- 
derstand the  law.  The  denials  of  the  first 
defense  constituted  a  perfect  answer  to  the 
cause  pf  action,  and  allegations  In  the  second 
and  separate  defense,  assnmlng  that  t^ey 
were  Inconslsteht  with  sndk  denials,  cannot 
be  regarded  as  destroying  the  effect  thereof 
and  thus  relieve  plaintiff  of  the  burden  of 
proving  its  case.  Soipsic  Co.  r.  Smltti,  7  Oal- 
App.  150,  9S  Pac.  1036;  Banta  v.  Siller.  121 
Cal.  414,  63  Pac.  936 ;  McDonald  v.  Southern 
Cai;  Sy.  Co.,  101  Cal.  20^  85  Pac.  643,  646. 
"The  effect  of  a  denial  In  one  defense  Is  not 
waived  by  the  setting  up  6f  afflrmative  mat- 
ter in  another  defense."  Ught  v.  8tev«i8, 
8  Cal.  App.  74,  103  Pac.  361.  Moreover,  the 
affirmative  matter  pleaded  by  way  of  de- 
fense is,  under  our  system  of  pleading,  deem- 
ed to  be  denied,  and  hence,  in  the  absence  of 
proof,  must  be  deamed  untrue.  It  devolved 
Qpon  plaintiff  to  prove  its  alleged  cause  of 
action,  and  this  without  r^rd  to  the  affir- 
mative matter  set  up  as  the  separate  d^enae. 
The  appeal  lis  wittiout  merit 

Order  and  Judgment  affirmed. 

We  concur:  ALLEN,  P.  J. ;  JAMBS,  J. 

.  On  Petition  for  Behearing. 

PER  (7UBIAM.  The  petition  for  a  rehear- 
ing her^  is  denied.  To  oor  minds,  the 
lettor  referred  to  In  appellant's  brief,  and 
asserted  by  its  counsel  "without  fear  of 
question,  doubt,  or  correction"  to  be  an  ad- 
mission of  plalntlfTB  claim,  constitutes  no 
evidence  of  an  admission  on  the  part  of  de- 
fendant of  other  than  an  Indfrfrtodncus  of 
$122.97. 

01  OaL  Am.  Mi) 
BUBNHAM  T.  ABBABAUSON  et  sL 
(Civ.  1,058.) 
(District  Court  of  Appeal,  Third  Diatrtet;  CiH- 
fomia.    Fab.  10,  191S.) 

1.  AIDNICIFAI.  OOKPOBATIOIfS  (|  282*>— POB- 
I.EC  iMPBOVEUXNTB  —  SIDEWALKS  —  8ncl' 

FicATio  Ns— Adoption — Resolution. 

That  a  city  council  bad  previously  pre- 
scribed general  speciBcations  for  cement  side- 
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walks,  which  were  luTsUd  t>eciui«  adopted  by 
a  reeolQtioii  instead  of  ordhumee,  did  not  pre- 
vent  the  titj't  board  of  trashes  fmn  tbeieaft- 
er  adopting  such  specifications  as  the  special 
plans  aod  specificationB  for  a  parttcnlar  Im- 
provement 

[Ed.  Not&— For  other  cases,  see  Municipal 
Corporatians,  Cent  Thg.  If  700-7S2;  Dec  Dig. 
i  282.  •] 

2.  MomCIPAZ/  COSPOBA-nOITB  <$444*>— Stbbbt 
IKPBOVKHSMTS  —  SlDHWAIJCB  —  PeBFOKU- 

AscB   01    Work  —  Sopebintendbnt  or 

STSEEta. 

Where  the  constmetion  of  certain  dty  side- 
walks was  done  under  the  direction  m  su- 
perintendent of  streets,  as  required  br  Vzoontan 
Act  (St  1886,  p.  161)  S  6.  it  was  Immaterial 
that  the  apecincations  contained  an  Invalid  pro- 
vision reqairinx  tiie  work  to  be  done  under  the 
supervision  of  an  inspector  appointed  bj  the 
superintendent  of  streets. 

L£d.  Note.— For  other  cases,  see  Municipal 
Corpoistioii^  Cent  Difr  H  1004,  ]t06&;  Dec. 
Dig.  I  444.*] 

3.  Appkai.  aud  Bbbok  <U  981,  «S4*>— Appeal 

ON  JUDOMBUT  RoiX—niSUlCFTXOHS. 

On  aiveBl  from  a  judgment  on  the  judg- 
ment roll  alone,  every  fact  essential  to  support 
the  court's  findings  and  the  judgment  must  be 
presumed  to  have  been  proved. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Emi,  Cent  Dig.  |i  8728,  3762-3771.  3777- 
3781.  8782;  Dec  Dig.  H  931.  934.*] 

4.  PuKADina  a  403*)— CoupLAiNi— DxraoTS 

— CUBI  BT  AnSWBB. 

Where  a  complaint  to  foreclose  a  lien,  baft- 
ed  on  an  assessment  for  the  construction  of 
city  sidewalks,  did  not  allege  that  tiie  sidewalk 
grades  had  been  established,  such  defect  was 
cored  b;  an  answer  filed  without  demurrer,  to 
which  the  specifications  for  the  work  were  at- 
tacfaed.  and  from  which  It  could  be  inferred 
that  the  grades  bad  beeo  eatabUriied. 

CBd.  Not*.— For  other  oases,  see  Pleading. 
Oeat.  Dig.  H  1^43-3347 ;  Dec  Dig.  S  403.*] 

0.  MUNICIFAX.  COBPOBATIOnS  (f  284*>— SlBEET 
lUFBOVKianTB— CEMEIfT  SlDKWjU.KB— SFBC- 
MICATIO  NB— Va  U  DI TI . 

Certain  specifications  for  tbe  construction 
of  cement  sidewalks  provided  tiiat  all  the  con- 
crete for  the  foundation  of  base  should  be  com- 
posed of  .one  part  Portland  cement,  two  parts 
coarse,  clean  sand,  four  part?  of  clean,  hard 
aandstone,  granite,  basalt,  poiphyry,  or  ''other 
close  grained  rode,'*  free  from  loam,  clay,  shale, 
or  other  soft  material,  and  that  the  finishing 
material  should  contain  a  sufficient  quantity  of 
lamp  black '"or  other  coloring  material  to  give 
the  finisbed  work  a  dark  slate  or  brick  red  col- 
or." Held,  tiiat  the  clauses  quoted  did  not  ren- 
der the  specifications  invalid  as  delegating  to 
the  superintendent  of  streets  or  contractor  au- 
thority to  determine  the  material  out  of  which 
tbe  improT«nent  should  be  constructed. 

[Bid.  Note, — For  other  cases,  see  Unnloipal 
Oorporatioos,  Cent  Dig.  |  766;  Dec  Dig.  | 
284.  •] 

&  HinnCIPAI.  COBFOBATIDNS  444*)  —  IH- 
FBO  VKIOE  NTS— STATtriXa— COHSTBITCTION. 
While  statutes  authorising  the  making  of 
public  improvemrata  at  the  expense  of  the  ad- 
joining property  provide  lor  the  taking  of  prop- 
er^ of  tbe  dtixen  in  infvitum,  and  hence  tbeir 
requirements  most  be  strictly  followed,  yet 
courts  are  not  now  disposed  to  snstain  defenses 
to  the  enforcement  of  assessments  for  such  im- 
provements,  l>ascd  on  tecbnicalitiei  having  no 
subatance  behind  them. 

[Ed.  Note—For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  ||  1064,  1068;  Dec 
Die  i  44^ 


Appeal  fnnn  Bv^aUx  €oatt,  Alameda 
Coiint7 ;  r.  B.  OgA^  SttSgfi. 

Action  by  01  Di.  Bnnbam  agalnat  B.  B<  Ab- 
rahaimon  and  others.  Judgment  for  plaln- 
dft,  and  Abradant  AbralianuKm  appeals.  Af- 
firmed. . 

Albert  H.  Eaiiott  and  R.  M.  F.  Soto. 'both 
of  San  Francisco,  for  appelant  Franklin  P. 
Nutting.  o£  San  Frandsco,  tor  respondent 

BART,  J.  This  is  an  action  for  the  fore- 
closure of  a  lien  following  an  assessment  for 
the  construction  of  a  cement  sidewalk  upon 
which  abuts  the  real  property  of  the  appel- 
lant, situated  In  the  town  of  Berkeley.  Judg- 
ment for  the  sum  of  fl60.05,  together  wltb 
interest  tbereon  at  the  rate  of  10  per  cent  per 
annum  from  the  30th  day  of  July,  1909, 
*  *  *  and  decre^ng  that  Bald  suma  ^all 
be  a  valid  lien  upon  tbe  real  estate  described 
in  the  complaint  and  that  said  real  property 
shall  be  sold  to  satisfy  said  Hen,  was  render- 
ed and  entered.  This  appeal  is  from  tbe 
Judgment  so  rendered  and  entered  on  the 
Judgment  roll  alone. 

Tbe  appellant  urges  a  number  of  objections 
to  the  validity  of  the  assessment,  the  most 
Important  of  which  is  that  plans  and  specifi- 
cations for  the  work  were  not  legally  adopt- 
ed by  tbe  board  of  trustees  of  said  town  of 
Berkeley. 

The  complaint  sets  forth  in  detail  tbe  pro- 
ceedings, as  required  by  the  general  street 
law,  cnlmlnatlDg  In  the  construction  of  tbe 
sidewalk,  tbe  assessment  and  the  subsequent 
proceedings  authorizing  and  finally  resulting 
In  the  institution  of  this  action.  Paragraph 
7  of  said  complaint  reads:  "That,  before 
pftBsing  the  resolution  for  the  constmetion  of 
said  work  or  Improvement,  plans  and  speci- 
fications and  careful  estimates  of  the  costs 
and  expenses  thereof  had  been  required  by 
it  to  be  furnished  to  said  board  of  trustees 
by  the  town  engineer  of  said  town,  and  spe- 
cial 8x>ecificatlon8  therefor  had  been  furnish- 
ed by  falm."  It  Is  alleged  tSiat.  after  the 
specifications  referred'  to  in  paragraph  7  were 
famished  tbe  board  of  tnwteea  by  the  town 
engineer,  said  board  passed  a  resolntton  "de- 
clarlDg  that  it  deemed  thtf  work  to  be  requir- 
ed by  tbe  pabUc  interest  and  conrailence, 
and  ordering  and  prorldtn;  for  said  street 
work  to  be  dmie,  and,  by  dlrecttog  Its  derk  so 
to  do,  caused  said  order  to  be  puUlabed  for 
two  days,  and  also  in  like  manner  caused 
notice  thereof,  with  apedflcationa,  to  be  post- 
ed and  k^  posted  considcnously  tot  fire 
days  near  tbe  chamber  door  of  said  board  of 
trasteea,  Inviting  sealed  inroposals  or  bids 
tor  doing  tbe  work  ordmd,  and  also  in  like 
manner  caused  notice  of  said  wOric  invlttoB 
said  jiroposals  and  referring  to  the  apeciflea- 
tlons  posted  or  on  lite  describing  the  work  so 
ordered  to  be  don^  to  be  published  tor  two 
days,**  eta  It  Is  then  shown  that  sealed 
proposals  for  said  work  were  received  by  the 
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board ;  tbat  among  the  proposals  so  received 
was  one  from  the  plaintiff  In  which  he  agreed 
to  do  the  vork  "fully  in  all  respects  as  re- 
quired by  the  spedflcatlons  at  the  following 
prices,  Tie,  cement  sidewalks,  per  sqnare 
foot,  18^4  cents;"  that  the  plaintiffs  said 
bid  fras  dnly  accepted  by  said  board,  and 
that  thereafter,  the  owners  of  three-fourths 
of  the  frontage  of  lots  and  lands  upon  the 
street  whereon  said  work  was  to  be  done  not 
having  within  the  prescribed  time  after  the 
notice  of  the  award  of  the  contract  to  the 
plaintiff  elected  to  take  or  do  th^  work  at  the 
price  at  which  the  same  had  been  awarded, 
the  street  superintendent  entered  Into  a  writ- 
ten contract  for  said  work  with  the  plaintiff 
In  accordance  with  the  tmos  of  his  proposal 
or  bid;  that  the  plaintiff,  by  said  contract,- 
agreed  to  be^  said  work  on  the  4th  day  of 
June,  1807,  and  to  complete  the  same  within 
60  days  thereafter,  and  that  he  would  do  and 
perform  all  said  work  "according  to  the  spec- 
ifications th^eln  and  hereinbefore  mention- 
ed, and  under  the  direction  and  to  the  satis- 
faction of  said  street  superintendent,  and 
that  the  materials  used  sbotdd  comply  with 
the  specifications,"  etc.;  tbat  "the  plaintiff 
did  and  caused  to  be  done  all  the  work  in 
said  contract  and  spedflcatlons  mentioned, 
and  dnly  performed  on  his  part  In  every  re- 
spect the  said  work  accwding  to  the  sped- 
flcatlons and  the  terms  of  the  contract,  and 
with  nuterlala  complying  with  the  spedflca- 
tlons, and  under  the  direction  and  to  the  sat- 
isfaction of  said  superintendent  of  streeta," 
etc 

The  answer,  by  speciflc  avermeots,  con- 
troverts many  of  the  material  allegations  of 
the  complaint,  denying  that,  before  passing 
the  resolution  therein  mentioned  for  the  con- 
struction of  the  work  or  Improvements  stat- 
ed, the  town  engineer  was  ever  required  by 
the  board  of  trustees  to  furnish  plans  and 
-specifications  or  any  estimates  of  the  costs 
or  expenses  of  said  work,  or,  at  any  time 
during  the  course  of  the  proceedings  set  forth 
In  the  complaint,  did  said  town  engineer  fur- 
nish to  said  board  of  trustees  ahy  plans  or 
specifications  for,  or  any  estimate  of  the  cost 
or  expenses  of,  said  work  or'  Improvements, 
etc.  The  answer  then  expressly  admits  that 
the  board  of  trustees  passed  the  resolution  of 
Intention  and  the  resolution  ordering  the 
work  to  be  done,  mentioned  in  paragraphs 
4  and  8,  respectively,  of  the  complaint,  but 
alleges  "that,  In  addition  to  the  substance 
thereof  set  forth  in  said  complaint,  each  of 
said  resolutions  provided  that  said  work,  or 
the  improvements  In  said  complaint  motion- 
ed, should  be  done  in  accordance  with  the 
specifications  contained  in  resolution  1805A" ; 
that  "the  clerk  of  said  board  did  post  and 
publish,  respectively,  notices  Inviting  sealed 
proposals  or  bids  for  doing  said  work,  as  al- 
leged In  paragraph  8  of  said  complaint,  but 
that  said  notices,  so  posted  and  published, 
respectively,  each  required  that  said  work 


should  be  done  In  accordance  with  the  sped- 
flcatlons contained  in  said  resolution  1805A : 
that  the  only  spedflcatlons  referred  to  In 
such  published  notice,  and  the  only  spedflca- 
tlons posted  with  said  notice  Inviting  said 
proposals  or  bids,  were  those  contained  lu 
said  resolution  1805A,  which  said  resolution 
was  posted  as  and  for  such  spedflcatioDs 
with  said  notice;"  that  the  only  spedflca- 
tlons referred  to  or  mentioned  In  the  con- 
trad  entered  Into  between  the  street  super- 
intendent and  the  contractor  and  In  accord- 
ance with  which  said  work  was  to  be  done 
were  the  spedflcatlons  contained  in  said  reso- 
lution 1805A;  an'd  that  "In  said  contract  it 
was  agreed  by  the  plaintiff  herein  that  said 
work  would  be  done  in  accordance  with  said 
specifications."  It  Is  alleged  that  said  reeola- 
tlon  1805A  was  passed  and  adopted  by  the 
said  board  of  trustees  on  the  26th  day  of 
February,  1906,  some  months  prior  to  the 
time  at  which  prooeedings  were  initiated  by 
the  board  of  trustees  for  the  work  berdn 
InvolvedL  Said  resolution  is  made  a  part  of 
the  answer  and  is  annexed  thereto. 

The  court  found  that  "all  the  all^atlons 
of  the  plaintiffs  complaint,  excepting  those 
contained  In  paragraph  7  thereof,  are  true," 
and  that  "alt  the  allegations  of  paragraphs 
A»  B,  0,  and  D  of  defendant,  H.  R.  Abra- 
bamson's,  answer  are  true";  said  paragraphs 
of  said  answer  referring  to  resolution  1S05A. 
as  above  Indicated,  ^e  conrt  further  found 
that,  prior  to  the  adoption  of  the  resolution 
of  intention,  an  estimate  had  been  furnished 
to  the  board  of  trustees  by  the  town  engineer 
showing  the  number  of  square  feet  of  the 
sidewalk  proposed  to  be  constructed,  and  that 
"said  estimate  ever  since  has  been  and  now 
is  on  flle  in  the  office  of  the  clerk  of  said 
board  and  said  town" ;  that  "by  the  adoption 
of  resolution  1805A,  the  board  of  trustees  ot 
the  town  of  Berkeley  did.  In  accordance  with 
law,  prescribe  general  rules  directing  the  sq- 
peritttendent  of  streets  and  the  contractor 
as  to  the  materials  to  be  used  and  the  mode 
of  executing  the  work  on  all  contracts  for 
sidewalks  after  the  date  of  the  adoption  of 
said  resolution,  to  wit,  February  26,  1906: 
that  said  plans  and  spedflcatltms  contained 
in  resolution  180SA  were  at  all  times,  during 
the  proceedings  mentioned  In  plaintiffs  com- 
plaint herein,  on  flle  In  the  office  of  the  derk 
of  the  said  board  of  trustees,  and  by  the  ref- 
erence to  said  plans  and  spedAcatlons  In  the 
resolution  of  intention,  and  In  each  of  the 
other  resolutions,  and  notices,  contracts,  and 
other  documents  referred  to  in  said  com- 
plaint, said  board  adopted  the  said  plans  and 
speciflcatlons  upon  flle  in  said  office  aa  and 
for  special  plans  and  spedflcatlons  for  the 
particular  work  and  Improvements  Involved 
In  this  action." 

[1]  As  stated,  the  most  important  conten- 
tion of  the  appellant  Is  that  the  assessment 
Is  void  because  speciflcations  were  not  adopt- 
ed and  annexed  to  the  resolution  ordering 
the  work  to  be  dona  The  argument  la  that. 
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the  court  harhis  ftmnd  that  ttw  only  allega- 
tions «f  tlw  oomplaliit  (parmgniph  7)  preteod- 
ing  to  dlacloae  that  apedficatiozts  were  adopt- 
ed were  uotme,  tber^  is  nothing  left,  m  far 
u  that  easentlftl  la  conoenied,  to  mpport  the 
judgmoit.  But  the  obvtoaa  answer  to  this 
aEgamait  Is  that  the  anaww  In  effect  all^^ 
that  the  hoard  of  trustees  adopted  for  the 
work  JavtATed  here  'cartatn  spedflcattons 
whlcli,  br  a  resolutltm,  bad  been  preriously 
adopted  by  aald  board  as  those  according  to 
which  work  of  the  character  of  that  omcent- 
ed  here  was  generally  to  be  dene;  and.  as- 
snming  that  the  board  l^lly  adopted  said 
spedflcatloiis  for  the  worlc  In  the  present 
cas^  then  It  must  be  held  that  the  answor 
supplies  the  defects  of  the  complaint  In  that 
respect  and  upholds  the  findings  of  the  court 
that  spedflcations  were  duly  adopted  by  the 
board  for  the  work.  The  answer.  It  will  be 
recalled,  alleges  that,  "In  addition  to  the 
substance  thereof  set  forth  in  said  complaint, 
each  of  said  resolutions  (referring  to  the 
resolution  of  Intention  and  the  resolution 
ordering  the  work  to  be  done)  provided  that 
said  work,  or  the  ImprovemeDt  in  the  said 
complaint  mentioned,  should  be  done  in  ae- 
cordance  with  the  Bi>eciflcatlou8  contained  in 
resolutlm  1806A."  This  was,  of  course,  suf- 
flcioit  to  tender  an  Issue  upon  the  matter  of 
the  speciflcations,  and.  If  found  to  be  true. 
Justified  the  flndlngs  of  the  court  in  that  re- 
gard. But  it  Is  Insisted  that  the  board  of 
trustees  was  wttbont  legal  authority  to  adopt 
the  specifications  contained  in  resolution 
1805A  as  the  special  specifications  for  the 
work.  This  contention  Is  Inspired  by  a  pro- 
Tlsion  in  seetloD  0  of  the  general  street  Isw 
and  some  language  referring  to  said  provision 
used  in  the  case  of  Santa  Cruz  Bock  Pave- 
meat  Go.  t.  Beaton.  106  GaL  162,  88  Pac.  683. 

Tt»  provision  referred  to  aa  contained  In 
said  section  of  the  street  law  reads:  "The 
city  council  may  by  ordinance  prescribe  gen- 
ual rules  directing  the  8ui>erintendent  of 
streets  and  the  contractor  as  to  the  mate- 
rials to  be  used,  and  the  mode  of  executing 
tile  work  nndra  all  contracts  thereafter 
made."  TIm  Supreme  Court,  In  the  case  Just 
mentitHied,  holding  against  the  contention 
tliat  said  provision  was  mandatory  or  that 
it  was  an  Imperative  duty  of  the  dty  coun- 
cil to  prescribe  the  general  rules  therein  pro- 
vided for,  declared  that,  when  ezerdsing  Its 
discretion  onder  said  provision  and  prescrlb- 
iDfc  general  rules,  the  board  must  do  so  by 
ordlnasoe;  the  implication  being  that  the 
adoption  of  such  rules  by  resolution  would 
not  CMistitute  a  compliance  with  the  terms  of 
said  iMvvislon.  It  Is  therefore  the  position 
of  the  appeUant  that  the  board  of  trustees 
In  this  case,  having  adopted  as  the  specifica- 
tions in  conformity  to  which  the  work  or 
improvements  here  were  to  be  made  those 
general  specifications  prescribed  by  resolu- 
tion 1805A,  failed  to  prescribe  and  adopt 
legally  any  spedflcattons  whatsoever  herein. 
Of  course,  U  this  position  were  sound,  under 


the  anthorttles  the  niiwit,  to  foredooe 
which  this  action  was  brought,  would  be  in- 
valid and  the  action  would  fhll.  Sdiwtesau 
T.  Mabon.  UO  Cal.  043,  42  Fac.  1060;  Dlggins 
r.  Uahon.  110  CaL  xvU.  42  Faa  1066;  Qray 
V.  Bichardsoo,  124  CaL  461.  fi7  Pac.  S8S. 

Bat  we  ax«  of  the  oxdnion  tluit  the  contoi- 
tlon  cannot  be  sustained.  The  board,  as  we 
hare  seen*  adopted  for  the  work  omcwned 
In  this  case  plans  and  specifications  which  It 
appears  the  board  bad  previously  attempted 
to  adopt  as  general  plans  and  spedflcations 
by  which  all  work  of  the  diameter  of  that 
Involved  in  this  case  was  to  be  done  In  the 
town  of  Berkeley.  Conceding  that  tlie  pr& 
viotts  or  original  adoption  of  said  plana  and 
siiedflcations  by  a  resolution  was  a  void  act 
or  one  which  possessed  no  binding  legal  ^- 
fect,  still  we  can  perceive  no  legal  objection 
to  the  action  of  the  board  In  adopting  them 
as  the  special  plans  snd  sj^fications  for  a 
particular  work  or  improvement.  In  other 
words,  and  to  make  the  propoaltlon  dearer, 
where  the  board  of  trustees  has  adopted 
special  speciflcstlons  for  a  particular  work  or 
improvement,  we  cannot  see  that  It  makes 
any  difference,  in  a  legal  aspect,  where  or 
from  what  particular  source  the  board  might 
have  obtained  the  plans  snd  specifications 
RO  adopted,  where  as  here,  it  Is  evident  that 
the  8i>ecIficationa  had  been  prepared  by  the 
engineer  engaged  by  the  town  to  perform 
such  duty.  When  the  board  adopted  the 
plans  and  spedflcations  contained  In  resolu- 
tion 1S06A  for  the  particular  work  involved 
in  this  action,  such  plans  and  spedflcations 
then  became  the  special  plans  and  q>edflca- 
tlons  for  said  work  in  as  true  a  seose  as 
though  they  had  been  prepared  specially  for 
that  particular  woric  and  for  no  other.  Oea- 
eral  spedflcations.  as  oounsel  tor  the  appel- 
lant declare,  could  operate  in  audi  a  case 
only  where  they  had  been  adopted  by  means 
of  or  through  the  agency  of  an  ordinance 
regularly  passed  by  the  governing  board,  and 
in  such  case  the  spedflcatiMis  {described 
would  not  be  special  as  to  any  particular 
work  to  which  they  applied,  bat  the  improve- 
ment would  be  carried  on  under  the  gmeral 
rules  thus  laid  down.  And  in  such  case,  as 
counsel  for  the  appellant  concede,  it  la  prob- 
able that  no  reference  to  such  ordinance  in 
the  resolution  of  intention,  the  resolution  or- 
dering the  work  to  be  done,  or  In  the  con- 
tract, would  have  been  necessary,  since  any 
bidder  and  owners  of  property  would  be  con- 
closively  presumed  to  have  knowledge  of  sudi 
ordinance  and  its  provisions  (Williams  v. 
Blssgnp,  34  Pac.  640,  041),i  and,  in  the  ab- 
sence of  special  spedflcations,  would  he  pre> 
sumed  to  know  that  the  work  was  to  be  dwe 
according  to  the  general  spedflcations  pre- 
scribed by  the  ordinance.  As  stated,  the 
court  found  that  the  plans  and  spedflcations 
which  were  found  In  a  document,  called  reso- 


>  Reported  tn  full  In  Um  Fsclflo  ReporUr:  t*- 
ported  M  ■  rauBorssditm  daoiiloa  wlUunit  solaloa 
la  IM  Osl.  sis. 
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liitlon  idOSl,  on  file  In  tbe  olBoe  of  the  board, 
were  adopted  by  the  board  as  tbe  special  1 
plans  and  specifications  for  the  work  de- 
scribed in  the  complaint,  and  this  la  aaffl- 
dent  to  tiill7  meet  the  demands  of  the  stat- 
ute In  that  partlcnlar;  the  sole  purpose  of 
reavlriDK  qpedflcatlons  to  be  adopted  being 
to  enaUe  all  Interested  parties  to  eecare 
lawwledge  of  the  diaracter  and  coat  of  the 
work  proposed  to  be  done. 

[1]  It  Is  farther  objected  that  the  spedfl- 
catlonB  are  void,  because  tbe  iworislon  there- 
in requiring  the  work  to  be  done  under  the 
aoperrlslon  of  an  intiiector,  appointed  by  the 
superintendent  of  streets,  "was  unauthor- 
l»d  by  the  Vrooman  Act  (St  1886,  p.  147)  at 
the  time  of  these  proceedings."  But  the 
court  found  that  the  work  was  done  xmder 
the  direction  of  the  superlntendoit  of  streets, 
as  section  6  of  said  act  required,  and  It  la 
to  be  presumed,  In  the  absence  of  any  record 
of  tbe  erldeice,  that  that  finding  fcmnd  suffi- 
cient suNwrt  in  the  eridence.  Such  being 
tbe  case,  It  is  Immaterial  whether  tbe  Q>eclfl- 
cadons  contained  a  provision  with  regard  to 
that  matter  which  could  have  no  legal  effect 
and  which  was  manlf^ly  disregarded  In  the 
prosecntltm  ckC  the  work. 

The  Inralldlty  of  the  spedficatlons  Is  next 
claimed  because  they  "assume"  that  the  side- 
walk grades  have  been  establish^,  whereas 
the  complaint  contains  no  allegation  -with 
respect  to  that  proposition.  It  cannot  be 
conceived  bow  tbe  assumption  by  the  sped- 
ficatlons of  the  establishment  of  the  sidewalk 
grades  can  have  the  effect  of  Invalidating 
said  specifications.  They  no  doubt  thus  as- 
sumed  what  was  true  or  what  must  be 
presumed  to  have  been  shown  to  be  true  by 
the  evidence. 

[11  On  an  appeal  from  the  Judgment  on 
the  judgment  roll  alone,  every  fact  essential 
to  tCe  support  of  the  court's  findings  and  the 
Ju^ment  must  be  presumed  to  have  been 
proved.  Or,  as  tbe  rule  Is  stated  In  all  the 
cases :  "All  Intendments  will  he  made  in  sup- 
port of  the  judgment,  and  all  proceedings 
necessary  to  its  validity  will  be  presumed 
to  have  been  r^rularly  taken;  and  only 
matters  which  might  have  been  presented  to 
the  court  below,  which  would  have  anttaorlE- 
ed  the  judgmeot,  will  be  presumed  to  have 
been  thus  presented,  If  the .  record  shows 
nothing  to  the  contrary."  Von  Schmidt  v. 
Von  Schmidt,  104  Cal.  650i  88  Pac.  361; 
Johnston  v.  GaUaghan.  146  OaL  214.  79  Pac. 
870 ;  Galvln  v.  Palmer,  134  Cal.  427,  66  Pac. 
572;  Butler  v.  Sonle,  124  Cal.  73,  66  Pac. 
aOl;  Segerstrom  v.  Scott,  16  Cal.  App.  266. 
116  Pac.  690;  Ervtng  v,  Napa  Valley  Brew- 
ing Co.,  18  Cal.  App.  130,  140.  122  Pac.  886 ; 
Breeae  v.  Brooks,  97  Cat  72,  31  Pac.  742. 
22  L.  R.  A.  2S7;  Mtnai  Indem.  Co.  v.  Alto- 
dena  Min.,  etc.,  Co.,  11  Cal.  App.  166,  173. 
104  Pac.  470. 

[4]  If  the  fact  that  tbe  grades  had  been 
eatabllsbed  should  have  been  pleaded  by  the 


plaintiff,  the  defldency  of  tbe  eomplatnt  in 
that  particular  was  cured  or  supplied  by  the 
answer,  of  wbldi  the  spedficatlons,  fnHu 
which  it  may  be  info-red  that  tbe  grades  bad 
been  established,  were  made  a  part.  TUs  de- 
fect in  tbe  complaint  should  have  been  taken 
advantage  of  ty  daomrer  thweto.  HowercT, 
on  an  appeal  of  tliis  character,  the  presump- 
tion la,  as  above  stated,  that  at  the  trial  ev- 
ery fiuA  essoitlal  to  the  support  of  the  Judg- 
ment was  considered  in  Issue  and  supported 
by  evidence. 

[I]  Tbe  spedficatlons  are  also  said  to  be 
defective  and  therefore  Invalid  in  that  ttwy 
provide  in  the  alternative  for  tbe  materials 
to  be  used  In  tbe  work  (that  is,  fhey  provide 
that  either  of  several  different  kinds  of  ma- 
terials may  be  used  in  the  construction  of 
Uie  work),  thus,  as  tbe  argument  goes,  dde- 
gating  to  the  superintendent  of  streets  or  to 
tbe  contractor  the  discretion  of  determining 
what  particular  kltad  or  kinds  of  materials 
may  be  used.  San  Jose  Imp.  Co.  v;  Anzerais, 
106  GaL  498,  SCO,  39  Pac  859;  Stonsbury  v. 
White,  121  Cat  433, 434.  S3  Pac.  940;  CnLImpu 
Co.  V.  Beynolds,  123  Cal.  88,  92,  SB  Pac:  802; 
Stocking  V.  Warren  Bros.,  134  Wis.  23S,  U4 
N.  W.  789. 

Tbe  rule  laid  down  In  the  above  cases  is 
stated  in  Bolton  v.  OiUeran,  105  Cat  244.  38 
Pac.  881,  46  Am.  SL  Bep.  83,  as  follows: 
"The  legislative  departpent  of  tlie  dty  has 
no  power  to  delegate  to  any  other  office  or 
body  the  authority  to  determine  upon  the 
necessity  of  making  such  improvement,  tft 
the  character  or  extent  of  any  improvement 
which  it  may  Itself  direct  to  be  made.  •  *  * 
'It  is  not  competent  for  the  council  to  pass 
an  ordinance  delegating  or  leaving  to  any  of- 
ficer or  committee  of  the  corporation  the 
power  to  determine  the  mode,  manner,  or 
plan  of  the  Improvement'  Dillon  on  Mnnlc- 
ipal  Oorporatlons,  |  96.  •  •  •  A  con' 
tract  In  terms  like  the  present  gives  to  the 
superintendent  of  streets  the  opportunity  to 
make  the  cost  of  the  Improvement  greater  or 
leas,  according  to  his  desire  to  favor  or  in< 
Jure  the  contractor,  vestq  him  with  an  U* 
legal  discretlw,  tends  to  prepare  the  way 
for  an  un&ir  assessment  and  opens  wide  tbe 
door  to  fraud  or  favoritism."  An  additional 
reason  given  in  that  case  for  tbe  rule  thus 
declared  Is  that  definite  information  should 
be  given  as  to  the  work  to  be  done  and  the 
amount  for  which  the  assessment  is  to  be 
made,  In  order  that  the  property  owners,  to 
whom  the  stotute  gives  tbe  right  of  taking 
the  contract  at  the  price  at  which  It  was 
awarded  to  the  contractor,  may  intelligently 
determine  whether  it  will  be  to  their  ad- 
vantage to  take  the  contract  The  forcing 
views  are  sound  and  unimpeadiable,  and.  In 
a  case  where  It  can  be  said  without  question 
that  such  power  as  that  thus  animadverted 
upon  has  been  delegated  to  the  superintend- 
ent of  streets  or  to  the  contractor,  tbe  as- 
aeasment  musW  ot  emaae,  be  held  to  be  void. 
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Bat  tt  la  not  to  be  nnd^Btood  that,  ta  an 
cases  where  some  discretion  la  conferred 
upon  tbe  snpertotendoit  of  streets  as  to  tbe 
materials  to  be  noed,  the  asseament  for  tbat 
reason  most  fall.  As  said  In  Chase 
Tront,  146  C!el.  S(KI,  80  Paa  81:  "However 
desirable  it  would  be  to  have  the  precise  de- 
tails of  the  wtnk,  even  to  tbe  unallest  frac- 
tion, fixed  In  advance  of  the  bids,  so  that  the 
enet  cost  to  tbe  contractor,  aa  well  as  the 
contract  mice,  may  be  known  at  the  time 
tte-  cintraet  la  let^  It-  alwaya  baa  been  and 
alwajB  win  be  Impossible  to  do  so.*'  Again, 
fn  Hanghawont  t.  HnUwrd,  131  Cal.  678,  63 
Fac:  1078,  It  Is  said :  'To  some  extent  snch 
detaila  mnst  depoid  on  nnantldpated  contiiH 
Slides  of  the  actual  conatmetlon.  The  spec- 
Iflcationa  must  tberefbre  always  flail,  more 
or  lesB,  In  certain^  or  completeness  of  de- 
tall,  and  hence  tbe  most  aocnrate  and  detail- 
ed spedflcatfoiu  mnst  leave  niqiroTided  for 
many  queBtlona  arising  In  the  coarse  of  the 
work  as  to  the  kind  and  amount  of  work  or 
materials  and  other  details  of  cmetmctUHi. 
The  giving  of  discretion  to  some  person  as 
to  all  these  details,  the  culverts  possibly  ex- 
cepted. Is  Inevitable  in  every  such  work.  If 
not  vested  In  and  exercised  by  the  street 
snperlntendent,  It  will  be  exercised  by  the 
contractor  himself.  The  statute  recognizes 
this  condition  and  Itself  provides  tbat  tbe 
work  must  be  done  to  the  satisfaction  of  the 
street  superintendent" 

The  particular  portions  of  the  spectflca- 
tlons  which  it  is  claimed  are  amenable  to 
ttie  criticism  under  consideration  are  coDtalu- 
ed  In  sections  0  and  10  thereof.  Section  9  pro- 
Tlde9  that :  "All  concrete  for  the  foundation 
or  base  course  •  •  •  of  cement  side- 
walks shall  be  composed  of  one  part  Port- 
land cement,  two  parts  of  coarse,  clean  sand, 
and  four  parts  of  clean,  bard  sandstone, 
granite,  basalt,  porphyry  or  other  close  grain- 
ed rock,  free  from  loam,  clay,  shale  or  other 
soft  material."  That  part  of  section  10  to 
whldi  objection  Is  made  for  the  reason  sug- 
gested providM  that:  "Tbe  fiuisblng  mate- 
rial shall  contain  a  sufficient  quantity  of  lamp 
black  or  other  coloring  material  to  give  tbe 
finished  work  a  dark  slate  Of  brick  red 
color." 

We  are  unable  to  detect  In  these  provisions 
of  tbe  specifications  the  giving  to  tbe  super- 
intendent of  streets  or  to  the  contractor  an 
exceas  of  autboiity  or  onanthorized  discre- 
tion In  tbe  matter  of  the  character  of  the 
materials  to  be  used  In  tbe  work.  There  la 
nothing  In  the  record  before  us  indicating 
that  there  would  be  any  difference  In  cost  or 
price  between  the  two  different  kinds  of  ma- 
terials from  which  it  is  therein  provided 
that  the  concrete  for  the  foundation  of  the 
sidewalk  shall  be  made,  and  certainly  we 
cannot  take  judicial  notice  of  the  fact,  if 
It  be  a  fact,,  that  the  one  kind  Is  more  ex- 
poiatve  than  the  other.  Bums  v.  Ossey,  13 
Oal.  Afipu  VStt  1U8  Pac,  M.  And  Jbe  aame 


observation  applies  to  the  critldsm  of  the 
provision  with  xespect  to  tlie  coloring  of  the 
material.  Nor  can  It  be  aald  that,  conceding 
that  the  one  kind  of  matwlal  or  the  one  kind 
of  coloring  would  be  more  exprastve  than  tbe 
other,  the  extractor  was  not  able  to  make  a 
Just  and  an  intelligent  bid  for  tbe  work  or 
tbat  the  pnqperty  owners  were  not  famished, 
by  the  q)eclflcatlons  complained  of,  snffldoit 
Information  to  mable  them  to  form  an  ap- 
pnudmat^y  satisfactory  Judgment  npon  the 
exact  total  cost  of  the  work  In  any  event 
At  any  rate,  aa  atated^  it  cannot  be  said,  as 
a  matter  of  law,  that  the  parta  of  tbe  sped- 
flcatlona  here  crltldsed  confer  upon  elthw 
the  street  snperlnt^ident  tbe  oohtractOT 
an  unauthorised  discretion  as  to  the  matters 
to  which  Uiey  refer.  It  might  be  that  one 
<a  tbe  other  kinds  of  matralal  may  be  fbund, 
when  the  work  Is  eommnioed,  not  to  be  as 
available  as  the  other.  Indeed;  many  eon- 
tlBgenctes  may  arise  in  work  of  this  charac- 
ter wbldi  cannot  be  fbreseen,  and  which 
could  not  be  met'  or  overcome  In  the  absence 
of  some  discretion  committed  to  tbe  superin- 
tendent of  streets,  and  In  snch  case  tbe  woric 
would  either  have  to  be  stopped  or  the  con- 
tractor proceed  wtl^i  it  at  the  peril  of  losing 
the  value  of  his  services  In  the  work  and 
and  the  materials  used  therein. 

[I]  In  considering  the  polntd  presented  In 
this  case,  we  have  kept  In  mind  tiie  rule  that 
proceedings  In  taxation  of  the  character  of 
those  involved  here  are  in'invltam,'  and  that 
in  such  cases  it  baa  always  been  the  rule 
tbat  tbe  reqnirements  of  tbe  laws  or  statutes 
prescribing  them  should  be  strictly  otiserved. 
At  tbe  same  time  we  have  borne  In  mind  the 
fact  that  the  later  decisions  of  our  Buprenie 
Oourt  have  disclosed  an  Inclination  to  frown 
upon  defenses  tntorpoeed  to  tbe  enforcement 
of  liens  In  cases  of  this  nature,  based  upon 
technicalities  having  no  substance  behind 
them,  ^nie  common  and  well-understood 
method  of  enfordng  tbe  Improvement  of 
streets,  sidewalks,  and  the  building  of  sew- 
ers, eto.,  is  through  the  lam  passed  by  the 
Legislature  for  that  purpose.  These  laws 
are  vaere  police  regulations  and  are  absolute- 
ly essmtlal  to  the  health,  convenience,  and 
omifort  of  all  tbe  Inhabitants  of  a  town  or 
dty,  and  tUe  payment  for  sndi  Improremenfas 
may  very  properly  be  coerced  against  those 
owning  the  property  directly  bmeflted  there- 
by. Of  this  power  in  tbe  monldpallty,  grant- 
ed to  it  by  the  state,  all  property  owners 
have  full  knowledge  and  pnrduae  and  own 
their  proper^  In  towns  and  dtlQS  subject 
thereto,  l^erefore,  whUe  the  tax  thus  au- 
thorized to  be  exacted  Is  not  within  the  or- 
dinary taxing  power  of  .the  state,  and  the 
doctrine  of  in  invitum  should  be  aivUed  to 
proceedings  lustltoted  in  the  exercise  of  the 
right  thus  to  burden  the  property  of  persons, 
still  there  Is  no  sound  reason  at  the  bottom 
of  tbose  propositions  which  would  require 
sudk  proceedings  to  be  prosecuted  with  a  de- 
gree of  Btrlctneas  In  the  observance  of  the 
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iaw  authorizing  them  that  would  Inevitably 
Lead,  In  nine  cases  out  of  ten,  to  the  invalida- 
tion of  an  assessment  made  therein.  As  is 
80  well  said  by  Mr.  Justice  Henshaw  in 
Haughawout  v.  Raymond,  148  Cal.  312,  83 
Pac.  63:  "Notwithstanding  that  the  proceed- 
ings for  street  work  and  sewer  work,  like 
proceedings  In  taxation,  are  In  InTitnm,  and 
that  therefore  a  fairly  strict  and  accurate 
compliance  with  all  the  statutory  require- 
ments Is  necessary,  this  is  the  limit  to  whldi 
any  court  should  be  expected  to  go  in  dis- 
posing of  the  questions  which  are  involred. 
The  contractor  who  has  honestly  and  sub- 
stantially complied  with  his  contract,  of 
which  the  property  owners  have  received, 
and  will  continue  to  receive,  the  beneflt,  is 
quite  as  much  entitled  to  the  protection  of 
the  law  as  are  the  property  owners  them- 
selves, and,  upon  the  other  hand,  an  endeav- 
or, even  a  snccessful  endeavor,  upon  the  part 
of  property  owners  to  defeat  the  just  claims 
of  such  a  contractor  by  a  resort  to  the  ex- 
treme technicalities  of  the  law  can,  upon  the 
whole,  operate  only  to  the  disadvantage  of 
the  property  owners  themselves,  since  It  nec- 
essarily tends  to  Increase  the  price  at  whlcb 
any  and  all  future  contractors  will  be  will- 
ing to  engage  In  work,  payment  for  which, 
after  having  been  duly  performed,  is  met  by 
harassment  and  vexations  dday,  with  the 
prospect  at  the  end  of  otter  tailuxe  of  recov- 
ery." 

The  defendant  la  this  case  has  not  shown 
that  he  has  suffered  substantial  or  any  wrong 
by  reason  of  the  alleged  defects  in  the.  pro- 
ceedings leading  to  the  assessment  which  the 
plaintiff  by  this  action  seeks  to  enforce 
against  his  property;  nor  does  be  complain 
that  he  has  not  received  and  is  not  now  en- 
Joying  benefits  accruing  to  him  by  reason  of 
the  improvements  made  upon  his  property  by 
the  labor  and  the  juaterlals  of  the  plaintiff. 
Under  such  drcumstances,  and  in  the  ab- 
sence of  a  showing  of  a  substantial  depart^ 
nre  from  the  provisions  of  the  statute  by  the 
authority  of  which  the  Improvements  were 
made  and  the  assessment  levied,  it  would  re- 
sult In  manifest  injustice  to  disturb  the  Judg- 
ment appealed  from. 

For  the  reasons  herein  given,  the  judgment 
iM  affirmed. 

We  concur:  GHIPHAN,  P.  J.;  BUB^ 
NETT,  J. 

(21  Cal.  App.  SH) 

LILLIS  T.  SILVEB  CBEEK  A  PANOGHE 
LAND  ft  WATEB  CO.  et  al. 
(Civ.  1.061.1 

(District  Court  of  Appeal,  Third  Diatrict.  Cali- 
fornia. Feb.  19,  1913.  Bebearing  Denied 
by  Supreme  Court  April  19,  1913.) 

1.  Befobication  or  Irstbuuints  d  36*)  — 
AoTioNB— Complaint. 

A  complaint,  alleging  that  plaintiff  was 
the  owner,  and,  as  such,  ■nccessor  in  interest 


of  one  H.,  deceased,  In  certain  land  and  water 
rights  appurtenant  thereto,  that  the  water  ri^t 
became  appurtenant  to  the  land  by  virtue  of 
an  agreement  duly  executed,  acicnowledged, 
and  recorded,  conveying  to  H.  76  cubic  inches 
of  water  per  second,  and  that  it  was  intend- 
ed that  such  i^reement  should  convey  75  mi* 
ner's  inches  instead '  of  75  cubic  InclieB,  but 
that  tbroogh  mntual  mistake  the  agreement 
did  not  express  that  intention,  and  asking 
a  reformation  to  agree  with  the  alleged  in- 
tention, alleged  by  inference,  under  the  rule 
that  the  pleader  is  presumed  to  have  stated  Ms 
case  most  strtmgly  In  his  &vor,  that  plaintiS 
purchased  the  pn^wrtgr  after  the  agreemeot  wm 
recorded. 

[Ed.  Note.— For  other  cases,  see  Beformatlon 
of  Instruments,  Cent  Dig.  |i  141-146;  Dec 

Dig.  f  se.*] 

2.  RKPOBUATIOR  or  iNSTBUVEinS  (t  48*)  — 
Knowledob  or  Mibtakb— FBESUUPnons. 

In  an  action  to  reform  an  agreement  be- 
tween defendant  and  plalotifTfl  grantor,  con- 
veying 75  cubic  in<iies  of  water  per  second  to 
plaintitTi  giantor,  to  conform  to  the  alleged  In- 
tention that  75  miner's  inches  should  be  con- 
veyed, where  it  appeared  that  plaiotifTs  gran- 
tor had  used  the  amount  claimed  from  the  date 
of  the  agreement,  was  using  that  amount  when 
plaintiff  purchased,  and  that  plaintilf  thereaftu- 
coDtinued  to  use  that  amount,  it  would  not  be 
presumed,  in  order  to  charge  plaintiff  with  ac- 
tual knowledge  of  the  mistake  at  the  time  of 
his  purchase,  that  he  purchased  after  a  full 
examination  of  the  title  and  record,  and  conae- 
quently  with  full  knowledge  of  the  terms  of  tiie 
recorded  agreement. 

[Ed.  Note.— For  other  cases,  see  Beformatio& 
of  Instruments,  Cent  Dig.  |  154;  Dec  Uiff.  f 
43.*] 

3.  LiuiTATioir  or  Aonoira  ^  1TD*>— Puad- 

ING  IN  ATOZDANOH  or  IMBrBRflB-^ISCOTCBT 

OF  Fbaud  OB  Mistake. 

Tnder  Code  Civ.  Proc.  {  338,  snbd.  4,  re- 

?;uiring  actions  for  relief  on  the  ground  <tf 
raud  or  mistake  to  be  commenced  'mthlm  tliree 
yean  after  the  discovery  of  the  facta  conatitat- 
ing  tbe  fraud  or  mistake,  it  is  not  sufficient  to 
merely  allege  the  discovery  of  the  fact  within 
three  years  or  ignorance  of  the  fact  at  the  time 
of  its  occurrence,  but  the  pleader  must  allege 
the  facts,  time,  and  circumstances,  so  that  tlie 
court  may  determine  whether  or  not  the  discov- 
ery WBs  within  the  period  mentioned. 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions,  Gent  Dig.  U  668,  669;  Dec.  Dig.  1 
179.  •] 

4.  LiHITATIOn  ov  AcnoHB  (I  96*>— Enowz.- 

BDOB  or  BilSTAKB— COHfflBUCTtVB  MOTXCK. 
Where  a  conveyance  of  water  rights  by 
mistake  conveyed  only  75  cubic  inches  per  sec- 
ond instead  of  76  miner's  inches,  but  the  gran- 
tee thereafter  used  76  miner's  inches,  was  us- 
ing that  quantity  when  he  conveyed  to  a  subse- 
quent grantee,  and  tbe  subsequent  grantee  con- 
tinued to  use  that  quantity,  the  record  of  the 
agreement  did  not  put  the  subsequent  grwitee 
upon  inquiry  within  Civ.  Code,  1  19,  proTiding 
that  every  person  who  has  actual  notice  of  dr- 
cumstances sufficient  to  put  a  prudent  man  on 
inQuiry  as  to  a  particular  fact  has  constructive 
notice  of  the  fact  itself,  if,  by  [»osecuting  such 
inquiry,  be  might  have  learned  such  fact,  so  as 
to  bar  an  action  to  reform  tbe  conveyance  with- 
in three  years  thereafter  under  Code  Civr  Pruo. 
8  838,  subd.  4,  requiring  actions  for  relief  on 
the  ground  of  mistake  to  be  commenced  wltUn 
three  years  after  the  discovery  of  the  facts  eon- 
etituttng  the  mistake. 

[Ed.  Note.— t^or  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ff  337.  475.  476;  Dec. 
Dig.  {  90.«1 
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&  Befokxattoh  of  Inwibumww  a  4B*)  — 

ACTIONS— COMPLAIITT. 

In  OD  action  to  reform  an  acrecmcnt  con- 
veying to  plaintiff's  crantor  all  of  the  water 
flowing  in  defenda&t'i  canal  acroaa  plalatiff'B 
KiantOT'a  land  wbenarer  tb«  quantity  of  water 
•o  flowing  did  not  exceed  75  cubic  inches  per 
second,  so  as  to  convey  75  miner's  inches  in- 
stead <tf  75  cubic  inches,  a  complaint,  alleging 
that  i^aiBtifl  and  his  grantor  nad  erer  ainca 
■uch  agreement  diverted  bjr  means  of  a  lateral 
ditch  sufficient  to  carry  75  miner's  inches  of 
water,  "said  water  and  said  quantity  thereof, 
waa  sofficient  as  against  a  contention  that  it 
did  not  ahow  ttiat  either  75  cubic  inches  or  76 
miner's  inches  had  ever  flowed  in  ancb  canaL 

[Ed,  Note.— For  other  case*,  see  Reformation 
of  Instruments,  Cent  Dig.  |i  157-198;  Dec 
Dig.  I  43.*] 

8.  Befobuatiom  or  IzvBninnKTB  Q  — 

Actions— CoKW^MT. 

In  an  action  to  reform  a  conveyance  of  75 
cubic  incbea  of  water,  so  as  to  convey  75  mi- 
ner's •ncbee,  a  complaint  alleging  tiiat  there 
was  growing  on  plaintiff's  land  to  which  the 
water  right  was  appurtenant  abont  80  acres  of 
alfalfa  and  other  crops  which  needed  and  would 
continue  to  need  water»  (bat  water  therefor 
could  not  be  Mocnred  frtm  any  otber  source, 
and  that,  anieaa  water  was  allowed  to  flow 
through  plaintiff's  ditch  in  the  quantity  and 
amount  ciidmed,  such  alfalfa  would  be  destroy- 
ed andplaintili  would  suffer  irreparable  dam- 
age, i^teiottlj  aUac*d  damafe  or  injury  from 
aoch  mistake. 

lEd.  Note.— ror  otber  cases,  see  Beformation 
of  Instruments.  Cent  Dig.  H  141-146;  Dec. 
I>iS-  i  36.*] 

7,  RKroBiuTioH  OF  iKEmuioirni  Q  2*>— Ds- 

Fsnsu— Lack  of  Injubt. 

Vrh&n  a  cMLveyance  of  water  rights  by 
mlatake  conveyed  only  75  enUe  inches  instead 
of  75  miner's  inches,  the  grantee's  right  to  a 
reformation  ot  the  contract  did  not  necessarily 
depend  upon  a  showing  of  actual  injury. 

[Ed.  Mote.— Vor  otber  cases,  see  Beformmtion 
of  Instnunants,  Caat.  Dig.  il  2,  3;  Dec  Dig. 
•  2.*1 

Appeal  from  Snperlor  Court,  Fresno  Coon- 
ty ;  H.  Z.  Austin,  Judge. 

Action  by  S.  C.  UlUs  against  the  SUrer 
Creek  &  Panoebs  I>nd  &  Water  Company 
and  others.  From  a  Judgment  sustaining  de- 
moTfers  to  the  amended  complaint,  plalnttir 
appttUs.  Reversed,  with  directions  to  over- 
rule demnrrfers. 

SnOieriand  &  Barbour,  of  Fresno,  for  appel- 
lant Ifc  L.  Cory,  of  Fresno,  for  respondent 
SilTW  Credc  &  P.  Land  ft  Water  Co.  Briggs 
ft  Hndner,  of  Hollister,  fbr  otber  respcmdents. 

CHIPHAN.  P.  J.  This  is  an  action  for  the 
reftmnatlon  of  a  certain  contract  for  the  nse 
of  water  which,  by  alleged  mntnal  mistake 
was  made  to  read  "75  cubic  inches  flowing 
per  secDnd."  wbereas  It  shonld  bare  read 
"70  miner's  inches";  that  the  right  to  take 
said  last-mentioned  amoont  of  water  be  de- 
clared to  be  an  appurtenance  to  land  described 
In  tbe  complaint,  to  wit,  lots  1,  2,  6,  7,  and  10 
.In  secOtai  15,  township  16  8..  range  12  B., 
Mount  Diablo  base  and  meridian;  that  de- 
fendants be  fMerer  enjoined  ftom  Interter- 
1ns  with  plaintiff  use  of  said  water  on  Us 


said  land  and,  poidlng  the  action,  that  do* 
fendants  be  restrained  interfering  with 
plalntur  in  removing  the  obetmction  which  it 
is  alleged  defoidanta  have  placed  In  the  ditch 
conveying  sold  water  to  plaintlfTa  land. 

The  demorrers  of  the  req;>ectlve  defend- 
ants to  plaintiff's  amended  complaint  were 
sustained,  and  plaintiff  falling  further  fo 
amend,  Judgment  passed  for  defendants^  from 
which  plaintiff  appeals. 

The  grounds  of  tbe  demurrers  are:  First, 
tiiat  the  facts  alleged  are  insufficient  to  con- 
stitute a  cause  of  action;  second,  that  two 
causes  of  action  are  improperly  united,  to 
wit,  one  to  reform  a  contract  and  one  for 
violation  of  contract,  and  are  not  separately 
stated;  third,  that  there  is  a  nonjoinder  ot 
parties,  in  that  William  J.  Hayes  is  a  neces* 
aary  defendant;  fourth,  that  the  action  is 
barred  by  subdivision  4,  {  338,  of  the  Code  ot 
Civil  Piooedure^  and  subdlTlsion  1,  I  S37, 
and  by  section  348  of  the  Oode  of  OItU  Pro- 
cedure. 

It  is  alleged  In  the  amended  complaint: 
That  plaintiff  is  the  owner  In  fee  and  en- 
titled to  the  possession  of  certain  land  In 
Fresno  county,  atwve  described,  and  as  such 
owner  Is  tbe  successor  In  interest  of  one  Wil- 
liam J.  Bayes,  now  deceased,  and  has  suc- 
ceeded to  the  entire  title  and  Interest  of  said 
Hayes  in  tbe  land  and  appurtenances;  that 
plaintiff  la  also  tbe  owner  and  entitled  to  tlie 
use  and  possession  as  an  appurtenance  to 
said  land  "of  the  right  to  take  and  use  upon 
said  land,  the  water  of  Panoche  creek  flow- 
ing In  the  certain  water  ditch  or  canal  begin- 
ning at  Panoche  creek  in  section  16,  town- 
ship  15  S.,  range  12  B.,  and  running  In  a 
northeasterly  direction  on  the  land  of  tbe 
plaintiff  above  described,  to  the  extent  ot 
seventy-five  (76)  miner's  inches  of  said  wa- 
ter." 

"(4)  That  tbe  rigtat  to  use  said  water  be* 
came  and  was  an  appurtuiance  to  said  land 
by  virtue  of  an  agreement  entered  Into  on 
the  3d  day  of  March,  1904,  between  tbe  de- 
fendant Silver  Creek  A  Panoche  Land  ft 
Water  Company,  and  William  J.  Hayes,  pred- 
ecessor in  title  of  the  plaintiff  herein  as 
aforesaid;  and  that  said  agreement  is  In  the 
words  and  figures  following,  to  wit" 
.  Then  follows,  In  beec  verba,  a  copy  of  an 
agreement,  dated  March  3, 1D04.  between  de- 
fendant the  Silver  Creek  A  Panoche  Land  4 
Water  Company  (hereinafter  referred  to  as 
the  Panoche  Water  Company)  and  W.  J. 
Hayes.  It  recites  that  tbe  Panoche  Water 
Company  is  the  owner  of  a  certain  water 
dit<A  or  canal  "beginning  at  Panoche  creek" 
and  running  as  above  described  "on  lands  of 
the  second  party"  (tbe  lands  atwve  referred 
to) ;  that  for  tbe  purpose  of  settUns  certain 
dlffmncea  wbidi  have  arisen  between  the 
parties  *it  Is  hereby  understood  and  agreed 
tliat  tbe  second  party  Is  oititled  to  nse  nptnt 
any  portion,  of  said  land  tbe  water  flowing 
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presumed  to  know  its  provisions ;  and,  If  the 
mere  recording  of  an  instratnent  Is  to  be 
considered  as  notice,  tben  tbe  grantee  may 
always  set  the  statute  of  limitations  In  mo- 
tion by  filing  the  Instrument  in  the  proper 
office.  No  such  rule  has  been  recognized  by 
courts  of  equity."  American  Miu.  Co.  t. 
Basin,  etc.,  Min.  Co.,  39  Mont  476,  101  Pac. 
625,  24  L.  R.  A.  (N.  S.)  305;  Forsyth  t. 
Easterday,  83  Neb.  887,  89  N.  W.  409;  Hart 
V.  Walton,  9  Cal.  App.  502,  99  Pac.  719. 
"When  accompanied  by  certain  circumstanc- 
es sofflclent  to  put  a  person  of  ordinary  in- 
telligence or  prudence  upon  Inquiry,  which 
if  pursued  would  lead  to  a  discorery  of  the 
fraud,  the  statute  begins  to  run  from  tbe 
recording  of  the  deed,  but  not  otherwise." 
Jones  V.  Danforth,  71  Neb.  722,  99  N.  W. 
495.  Aasuming  the  truth  of  the  averments 
in  the  complaint,  as  we  must  on  demurrer, 
the  circumstances  here  were  calculated  to 
silence  all  inquiry.  Hayes,  tbe  grantee  of 
the  right,  went  into  the  immediate  posses- 
sion and  use  of  the  water  granted  and  con- 
tinued its  use  until  taken  up  by  his  grantee, 
t»laintlfl,  who  continued  its  use  until  the 
discovery,  and  this  discovery  was  brought 
about  by  the  act  of  the  grantor,  for  the  first 
time  during  this  period,  asserting  any  right 
under  its  literal  construction  of  agreemenL 
In  this  agreement  the  grantor  was  "to  place 
a  gate  or  weir  in  said  canal  and  ditch  at  a 
point  near  the  dividing,  line  between  said 
lots  6  and  7  (plaintiff's  land)  sufficient  in 
dimensions  and  by  means  of  which  said  76 
cnbic  inches  of  water  as  aforesaid  may  be 
diverted  from  said  canal  and  ditch  upon  the 
lands  of  said  party  of  the  second  part."  In 
keeping  this  covenant  defendant  the  Panoche 
Water  Gompany  must  have  either  placed  ft 
gate  of  dlmenBlous  snfflctfflit  to  pass  75  min- 
er's Inches  instead  of  7S  cubic  inches,  or 
bftTe  allowed  Its  grantee  to  do  so,  otherwise 
lie  and  lite  ancceesor  In  Interest  eonld  not 
have  done  what  it  te  alleged  they  Old,  to 
wit;  appropriated  and  used  tS  miner's  inches 
of  water.  We  are  dearly  of  the  opinion  that 
tbe  drcnniBtaiicea  were  not  such  as  to  put 
plaintiff  npon  inquiry  In  tbe  sense  implied 
by  tbe  rale  enunciated  In  section  10  of  the 
GlTil  Code. 

[1-7]  Tbe  fftcts  alleged  to  be  lacking  In 
the  comidalnt  to  make  It  rafflclent  are  thus 
stated:  (a)  That  It  does  not  appear  when 
plaintiff  claims  to  have  acquired  title  to  the 
land  and  water.  Plaintiff  dalma  as  the  suc- 
cessor in  interest  of  Hayes  and  admits,  what 
may  Justly  be  inferred  from  the  complaint, 
that  he  acquired  title  after  the  agreement 
was  recorded;  (b)  that  it  te  not  expressly 
averred  that  there  ever  has  been  75  cubic 
inches  or  76  miner's  Inches  of  water  flow- 
ing in  tbe  canal  from  Pano(Ae  creek.  Plain- 
tiff avers  that,  pursuant  to  said  a^eement, 
the  plaintiff  and  bis  predecessor  In  title  have 
taken  water  ftom  said  main  ditch  for  the 


irrigation  of  said  land  through  a  ditch  of 
capacity  sufficient  to  carry  75  miner's  inches 
of  water,  "and  that  said  water  and  said 
quantity  has  been  diverted  tiirough  and  by- 
means  of  said  lateral  ditch  and  used  by 
plaintiff  and  his  predecessor  In  title  during 
the  Irrigating  season  In  each  year  sliice  tbe 
execution  of  said  contract"  The  contract 
gives  plaintiff  tiie  right  to  use  the  water 
flowing  through  said  canal  when  it  does  not 
exceed  the  quantity  named  and  the  excess  is 
reserved  to  the  Panoche  Water  Compan>'*s 
use.  It  would  thus  appear  to  be  no  particu- 
lar concern  of  plaintiff  what  the  quantity 
might  be;  (c)  that  plaintiff  had  no  knowl- 
edge or  notice  of  any  mistake  in  the  con- 
tract as  to  the  amount  of  water  to  which  be 
was  entitled  as  Hayes'  successor.  Plaintiff 
states  that  said  mistake  was  not  discovered 
by  him  or  his  predecessor  until  January  2, 
1010.  The  point  has  already  been  consider- 
ed ;  (d)  nor  has  he  alleged  that  because  of 
any  mistake  he  has  been  damaged  or  lujured. 
It  is  shown  by  the  complaint  that  the  water 
was  Intended  to  be  used  on  the  land  for  ir- 
rigating purposes;  that  to  be  deprived  of 
It  would  work  Irreparable  injury.  The  quan- 
tity mentioned  in  the  contract  would  hardly 
be  sufficient  to  find  Its  way  through  a  ditch 
during  the  irrigating  season  and  the  differ- 
ence l>etween  75  cubic  Inches  and  75  miner's 
Inches  is  so  great  as  to  Import  damage.  Be- 
sides, If  the  parties  intended  that  the  eon- 
tract  should  convey  the  right  to  75  miner's 
Inches  and  by  mistake  only  76  cubic  Inches 
were  conveyed,  the  right  to  reform  the  con- 
tract  would  not  necessarily  depend  upon 
showing  actual  injury. 

Our  conclusion  Is  that  the  complaint  Is 
sufficient  to  withstand  the  general  demurrers, 
and  that  the  statute  of  limitations  applicable 
does  not  bar  the  action. 

The  Judgment  is  reversed,  with  dlrectlmu 
to  overrule  the  demnnrers. 

We  concur :  HART,  J.;  BUBNSm,  J. 


(M  CU.  App.  1W> 

FLORES  et  aL  v.  STONB  et  at  (two  casee). 

(Civ.  1,082.  1,083.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Feb.  6.  1913.  Rehrariiw  Denied 
March  6,  1913.  Denied  by  Supreme  Court 
April  6,  1913.) 

1.  CiLVTXEL  MOBTOAOBS  (|  120*>— RiaHTB  OW 

MOBTOAQEB. 

Under  Civ.  Code,  S  2888,  providing  that  a 
lien  or  contract  for  a  lien  transfera  no  title,  a 
chattel  mortgagee  has  merely  a  lien  on  tbe 
mortgaged  proiwrty  as  secority  for  the  payment 

of  his  debt 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Gent  Dig.  |  216;  Dec:  Dig.  {  129.*] 

2.  Chattel  Mortgager  (|  136*)— Rights  or 
Mortgagee— Actions. 

Though  a  chattel  mortgagee  may  maintain 
only  one  action  as  provided  in  Code  Civ.  Proc 
9  726,  for  the  recovery  of  the  debt  secured,  he 
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may  attach  the  property  for  an  nniecared  debt 
without  thereby  waiving  his  mortKHge. 

[Ed.  Note.— For  other  case*,  see  Chattel 
Mmrtijacea,  Geat  Dig.  f|  220-226;  Dea  Dig.  | 

8.  Chatixl  Hobtoaoes  ($  13d*)— Assiohee— 
AcnoHa 

An  BctfoD  by  an  assignee  of  a  chattel  mort- 
gage against  the  mortgagor  for  an  unsecured 
debt,  and  a  levy  of  an  Bttachment  on  the  mort- 
KBgcd  property,  do  not  amount  to  a  waiver  of 
the  lien  of  the  mortgage  nor  deprive  the  as- 
aignee  of  the  right  to  enforce  payment  of  the 
■ecored  debt 

[Ed.  Note.— For  other  cases,  see  Chattel 
^E^ages,  Cent  IHg.  H  220-226;  Dee.  Dig.  i 

4.  Chattel  Mobtoaobs  <M  249*)— Abbigneb— 
Actions. 

Oir.  Code,  If  2968-2070,  providing  that 
mortgaged  chattels  may  be  taken  under  attach- 
ment, bat  the  officer  must  pay  or  tender  to  the 
mortgagee  the  amount  of  the  mortxage  debt, 
and.  where  the  property  is  sold,  the  officer  must 
apply  the  proceeds  to  tixe  repayment  of  the  sum 
paid  to  the  mortgagee,  and  the  balance  as  pro- 
ceeds of  sale  under  execntion  are  applied,  pro- 
vide an  ezdnaive  conrae  for  one  who  would  levy 
an  Attachment  on  mortgaged  chattels,  and  a 
levy  may  not  be  legally  made  unless  the  mort- 
gagee's debt  is  paid  or  tendered,  and,  where  the 
property  is  sold,  the  creditor  must  be  reimburs- 
ed for  the  payment  of  the  debt,  hot  a  creditor 
attaching  mortgaged  chattels  may  thereafter 
take  an  assignment  of  the  mortgage  and  the 
notes  secured  thereby  and  foreclose  the  mort- 
gage; the  attachment  being  abandoned- 

[Ed.  Note.— For  other  eases,  lee  Chattel 
Mortmgea,  Cent  Dig.  H  SlsTsie,  618.  519; 
Dec  Di.  I  349.*] 

Ghattbl  Moktoagbs  a  239*)  ^  Fobbclo- 

suKE— Tender— Sufficiency. 

A  tender  by  a  chattel  mortgagor,  made  aft- 
er foreclosure  suit,  is  insufficient  where  he  d^ 
dines  to  make  any  allowance  for  tb»  atti»nej*s 
fee  provided  for  in  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  }  502;  Dec.  Dig.  i  1139.*] 

6.  EXECUTOBS  AND  ADUNIBTBATOBB  (|  224*) 
—  PREBENTATIOH    OB    CLAIMS  —  SECITBED 

Claims. 

An  assignee  of  a  chattel  mortgage,  given 
to  secure  notes  ezecated  by  the  mortgagor, 
since  deceased,  and  a  third  person,  may  under 
Code  Civ.  PrtK:.  f  ISOO.  sue  to  foreclose  the 
mortgage,  waiving  tlie  right  to  a  personal  judg- 
ment against  decedent's  estste,  and  be  need  not 
present  the  claim  to  the  executor  of  decedent 
[Ed.  Note.— For  other  CSMS,  ice  Bzecotors 
and  Administrators,  Gent  I»g.  H  068-788; 
Dec.  Dig.  i  224.*] 

Appeals  tvom  Superior  Court,  Sacramento 
Ooim(7;  Peter  J.  Sblelds,  Tni^. 

AcUons  by  Angelo  Flores  and  another 
against  K.  F.  Stone,  Individually,  and  as  ex- 
ecntor  of  Marie  H.  M^Ison,  deceased,  and 
others.  From  a  judgment  for  plalntlEFa  In 
each  case,  defendants  appeal.  Affirmed. 

Behearlngs  denied  by  Supreme  Court,  131 
Pac  S&l.  852. 

Thomas  B.  Leeper,  of  Sacramento,  tor  ap- 
peliantSb  Hatfleld  &  Hatfleld,  of  Sacramento, 
for  regpoDdents. 

BURNETT,  J.  Each  action  Is  for  the  fore- 
dosaxe  of  a  chattel  mortgage  and  the  two 


cases  InrolTe  the  Bame  facts,  except  as  to  the 
amonnt  of  money  Involved,  and  that  In  the 
first  canse  BL  F.  Stone  Is  Joined  as  a  de- 
fendant as  executor  at  the  last  will  and  tes- 
tament of  Marie  M.  Wilson,  deceased,  bnt 
no  daim  is  made  against  said  estate,  and 
all  right  to  any  personal  Judgment  against 
said  estate  1b  waived. 

The  cause  of  action  in  the  two  cases  grows 
out  of  the  execution  of  three  notes.  The  two 
involved  in  the  first  action  were  executed  by 
defendants  E.  F.  Stone  and  said  Marie  M. 
Wilson,  deceased.  To  secure  the  payment  of 
such  notes,  said  WUson  executed  a  chattel 
mortgage  coreilDg  a  large  amotmt  of  house- 
hold fumltore  emstitutibg  the  equlpmoit  of 
a  lodging  bouse  carried  on  by  her.  The  oth- 
er note  was  for  $200,  and  to  secure  it  a  chat- 
tel mortgage  was  given  by  the  said  defendant 
Stone  on  certain  live  stock  therein  described, 
together  with  any  interest  In  the  property 
described  in  the  other  mortgage  which  might 
be  iwcessary  for  the  payment  of  the  note 
sfter  dlschargliig  the  first  obligation.  Ap- 
pellant Stone  adodts  the  execntion  of  all  of 
the  notes*  and  that  default  was  made  In  the 
payment  of  Interest,  m  claimed  in  the  com- 
plaint, and  that  the  amouiU  alleged  la  due 
and  impald. 

A  few  days  prior  to  the  commencemott  of 
the  foreclosure  suit,  and  when  neither  of  the 
respoudenti  had  any  Interest  whaterer  In 
elthw  of  tbe  aald  notes  or  mortg^ces,  the 
jriaiDtifrs  here  commenced  an  action  against 
appellant  Stone,  In  the  Justice  court  of  Sac- 
ramento township,  to  reooTor  the  sum  of 
$200,  togethw  with  Interest  and  costs  of  suit, 
upon  a  debt  entirely  Independent  ot  any- 
thing Included  in  either  of  the  mortgages  or 
the  notes  secured  therein.  When  tbe  officer 
made  the  levy  In  the  attachment  suit  upon  a 
portion  of  the  property  covered  by  mortgage, 
for  the  first  time  be  ascertained  that  it  was 
subject  to  said  diattel  mortgage.  Thereaft- 
er i^alntifls  purchased  the  notes  and  mort- 
gages ^m  tbe  holder  thereof,  taking  a  for- 
mal assignment  of  them.  After  having  ob- 
tained said  UUe,  respondents,  as  aforesaid, 
commenced  actions  to  foietdose  the  mortga- 
ges. Tbe  action  Iwonght  In  the  Justice  court 
was  continued  to  Jndgm^t  in  favw  of  plain- 
tiffs, and  an  execntion  was  Issned  thereon 
and  levied  upon  the  property,  but  the  proper- 
ty was  not  sold  and  the  attachment  was  re- 
leased ;  a  large  part  of  the  property  having 
been  claimed  as  exempt  from  execution. 

Tbe  contention  of  ap[>ellant,  In  brief,  is 
Chat,  plalntlCTB  having  attached  the  property 
subject  to  the  mortgage  and  afterwards  pay- 
ing to  the  mortgagee  the  amount  of  the  mort- 
gage debt  and  obtaining  an  assignment  of 
said  notes  and  mortgages,  they  thereby  waiv- 
ed all  rig^t  to  any  lien  under  the  respective 
mortgages,  and  that  tbey  are  therefore  es- 
topped from  foreclosing  the  same.  This 
claim  is  based  upon  sections  2968  to  2970,  In- 
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elusive,  of  the  CiTll  Code,  aod  certain  deci- 
sions of  the  courts,  espedally  of  other  Ju- 
rlsdietiCHis,  hereafter  to  be  noticed. 

[1]  It  Is  not  disputed  that  In  this  state  the 
mortgagee  does  not  hold  the  title  to  the 
property,  but  he  merely  has  a  lien  thereon 
aa  security  for  the  payment  of  his  debt  Sec- 
tion 2888,  GlT.  Code.  This  applies  to  mort- 
gages of  personal,  as  well  aa  of  real,  proper- 
ty. Alferltz  T.  Borgwardt,  126  Oal.  202,  68 
Pac.  460. 

[2]  While  the  mortgagee,  therefore,  can 
maintain  only  one  action  for  the  recovery  of 
the  debt  secured  by  the  mortgage,  as  prorided 
In  section  720  of  the  Code  of  Civil  Procedure, 
there  is  nothing  to  preclude  him  from  attach^ 
Ing  the  property  for  an  unsecured  debt  He 
would  not  thereby  waive  his  mortgage,  as 
there  Is  no  Inconsistency  in  the  assertion  of 
the  two  claims.  If  the  mortgage  conveyed  the 
title,  the  situation,  of  course,  would  be  differ- 
ent, as  he  would  be  atta<dilnff  his  own  prop- 
erty. 

IS]  The  assignee  of  the  mortgage  would 
isnstaln  the  ^ame  ration  to  the  case,  and  the 
Institution  of  an  action  and  the  levy  of  an 
attachment  on  the  property  for  an  unsecured 
■debt  could  not  of  Itself  be  deemed  a  waiver 
of  the  lien  of  his  mortgage,  nor  should  it  de- 
prive him  ot  bis  Tight  to  enforce  the  pay- 
ment of  the  secored  debt  If  practicable,  oidy 
one  action  should  be  broogbt  and  a  needless 
burden  of  expense  diouid  not  be  Imposed  up- 
m  the  debtor;  but  it  Is  not  perceived  how, 
on  principle,  If  the  attadiment  suit  is  in- 
stituted first  It  destroya  the  lien  of  the  mor^ 
sage.  In  this  instance,  mftnifestiy,  tlie  at- 
tadiing  creditOT  was  not  in  a  portion  to  tow- 
«Iose  at  the  time  the  attatAiment'  was  Issued, 
as  tiie  asdgnment  of  tlie  mortgage  was  made 
AubeeqnenUy. 

[4]  It  is  contended,  however,  that  the  ex- 
^usive  course  of  iwocednre  is  prescribed  by 
sections  280&  and  2970  of  the  CIvU  Code. 
Section  2968  provides  that  mortgaged  person- 
al property  may  be  tak«i  under  attachment 
or  execution.  Then  follows  section  2960: 
"Before  the  property  Is  so  taken,  the  officer 
must  pay  or  tender  to  the  mortgagee  the 
amount  of  the  mortgage  debt  and  interest,  or 
must  deposit  the  amount  thereof  with  the 
county  cleric  or  treasurer,  payable  to  the  or- 
der of  the  mortgagee**— and  secUtm  2970: 
"Whea  the  property  thus  taken  Is  sold  under 
process,  the  officer  must  apply  the  proceeds 
of  the  sale  as  follows:  (1)  To  the  repayment 
of  the  sum  paid  to  the  mortgagee,  with  inter- 
est from  the  date-  of  such  payment;  and  (2) 
the  balance,  if  any,  In  Uke  manner  as  the  pro- 
ceeds of  sales  under  execution  are  applied  In 
other  cases."  Two  things  are  thus  deBnltely 
prescribed,  one  as  a  condition  precedent  to 
the  levy  of  an  attachment  or  execution,  und 
the  other  directing  the  disposition  of  the 
proceeds  of  a  sale  of  the  property. 

The  levy  cannot  be  l^lly  made  unless  the 
mortgagee's  debt  is  paid  or  traidered.  This, 
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of  course,  is  for  the  protection  of  the  mort- 
gagee. If  the  i^operty  is  sold,  the  other  pro- 
vision contemplates  the  reimbursement  of  the 
creditor  who  has  been  required  to  pay  the 
mortgage  debt  He  is  not  by  said  law  pre- 
cluded from  taking  an  alignment  of  the 
mortgage  and  mor^ge  d^)t  nor  does  the 
statute  provide  that  said  assignment  shall 
operate  as  an  extinguishment  of  said  debt 
or  mortgage,  nor  does  it  necessarily  imply 
that  the  assignee  waives  his  right  to  fore- 
close his  mortgage.  It  does  provide  an  ex- 
clusive course  for  one  who  would  levy  an  at- 
tachment or  execution  upon  the  mortgaged 
personal  property  and  In  some  cases,  no 
doubt,  the  statute  should  be  so  construed  as 
to  prevent  an  attaching  creditor  from  bring- 
ing another  actioil  to  foreclose  the  mortgage 
which  may  have  been  assigned  to  him.  It 
should  be  given  a  reasonable  construction  and 
so  as  to  work  Justice  rather  than  Injostioe. 

Accordbv  to  appellant's  view  of  the  law. 
If  the  creditor  should  levy  an  attachment  up- 
on property,  after  paying  off  a  mortgage'deU 
and  taking  an  assl^mient  thereof,  and  the 
property  before  sale  should  be  snccessAiUy 
claimed  as  exempt  tnm  execution,  not  only 
is  he  thereby  thwarted  in  ttie  assertttnL  of  his 
orlgloal  demand,  but  he  has  no  redress  for 
the  money  he  has  paid  for  the  mwtgage  dd>t 
Similarly,  no  matter  what  his  good  talth,  tlie 
result  ndght  follow  tf  the  attaduneat  shoukl 
be  dissolved. 

In  the  present  case,  it  Is  well  to  obserre 
that  the  attachment  suit  was  abandoned  and 
the  torefdoisure  of  the  mortgages  undertakon, 
apparcmtiy  for  the  reason  tiutt  a  part,  at 
least  (how  much  does  not  aivear),  of  the 
property  was  claimed  as  exempt  from  execur 
tlon;  Nothing  Illegal  or  .  Inequitable  is  appar- 
ent in  the  conduct  o{  respondents  In  the 
premises. 

In  Carstenbrook  v.  Wedderten,  T  CaL  App. 
466,  94  Pac.  372,  cited  ^y  appeUant  the 
mortgage  had  heea  released  and  canceled  and 
the  actioa  was  for  the  restwatlon  of  the 
mortgage  and '  foreclosure  and  for  subno- 
tion of  the  attaching  creditor  to  the  rlgbts  of 
the  mortgagee.  It  was  held  that  no  equitable 
facte  were  shown  to  'justify  the  action,  and 
tliat  it  did  not  appear  tbat  the  legal  remedy 
was  Inadequate  or  Inoperative.  The  expres- 
sions found  In  the  oi^nlon,  must  of  course, 
be  viewed  In  the  light  of  the  peculiar  tacts 
of  the  case. 

I'he  following  cases,  however,  are  cited  by 
appellant  that  favor  his  contention:  In 
Baumgarnter  v.  Vollmer,  6  Idaho,  340,  48 
Pac.  729,  the  Supreme  Court  of  Idaho  held 
that:  "When  a  creditor  seeks  to  subject  the 
ivoperty  of  his  debtor  to  the  payment  of  his 
dalm,  upon  which  property  there  exists  a 
chattel  mortgage,  and  the  creditor,  to  avail 
himself  of  the  remedy  provided  by  section 
3389,  Bev.  St.,  pays  to  the  mortgagee  the 
amount  of  such  mortgage,  sn^  paymmt  by 
the  creditor  dlacfaargea  the  mortgage  and  th« 
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lien  theteundei  and  tbe  creditor  cannot  there- 
after ^foroe  the  mortgage  Hen."  The  said 
section  3389,  tt  may  be  stated,  Is  similar  to 
the  proTlsions  of  our  statute  hereinbefore 
quoted.  The  same  view  was  entertained  by 
the  Supreme  Court  of  Ofclahoma  In  the  case 
of  Dlx  r.  Smith,  9  OkL  124.  60  Pac  305,  SO 
L.  R.  A.  714,  wherein  it  Is  declared  that: 
"Where  a  creditor  brings  suit  against  bla 
debtor  and  sues  out  a  writ  of  attatJunent. 
but  before  levying  the  same  learns  that  the 
debtor's  prop^^  Is  covered  by  a  chattel 
mortgage,  and,  upon  receiving  such  informa- 
tion, bnys  the  chattel  mortgage  d^t  and  has 
the  mortgage  assigned  to  hUuself,  and  there- 
after causes  said  property  to  be  seized  under 
such  attachment,  ^e  thereby  waives  Us  lien 
under  the  chattel  mortgage;  and  In  case  the 
attachment  Is  discharged  either  by  the  court 
on  the  trial  or  by  appealing  from  the  Judg- 
ment of  the  trial  court  and  executing  an  ap- 
peal bond,  the  creditor  cannot  maintain  an 
action  In  replevin  to  secure  the  possession 
of  the  mortgaged  property,  so  that  he  may 
foreclose  his  mortgage  for  the  reason  that 
tlie  mortgage  Hen  is  waived  by  the  attach- 
ment of  the  property  covered  thereby."  A 
similar  doctrine  is  announced  in  Evans  v. 
Warren,  122  Mass.  303.  The  courts  of  sever- 
al other  jnrlsdlctfoBa,  however,  have  taken 
an  entirely  different  view  of  the  question. 
Some  of  them  are  dted  In  Byram  v.  Stout, 
127  Ind.  Ids,  26  N.  S.  .687,  wherein  the  Su- 
preme Court  of  Indiana  says  that  the  author- 
ities holding  that  there  is  a  waiver  of  the 
mortgage  Ilea  "dep^id  upon  a  mere  legal 
technicality,  and  not  upon  any  principle  In 
equity,"  and.  In  the  opinion,  attention  is 
called  to  the  fact  that  ^e  leading  case  of 
Evans  v.  Warren,  122  Mass.  303,  Is  based 
upon  the  ground  that  in  that  state  the  mort* 
gagor's  equity  of  redemption  Is  hot  subject  to 
attachment,  and  for  that  reason  It  was  held 
tiiat  the  liens  created  by  the  attachment  and 
the  mortgage,  respectively,  cannot  coexist. 

The  subject  Is  extenslv^y  reviewed  in  the 
note  to  Dix  T.  Smith,  reported  in  60  Ll  R. 
A.  714,  wherein  the  author  says  that  the  de- 
cision in  the  Dix  Case,  "while  the  logical  re- 
sult of  the  view  taken  of  the  natore  and  ef- 
fect of  a  eliattel  mortgage,  and  of  the  con- 
struction placed  upon  the  statute  governing 
attachmoits,  rests  upon  strictly  technical 
grounds.  To  raider  applicable  the  theory  of 
the  case  that  the  Hen  of  a  chattel  mortgage 
and  the  lien  of  an  attadiment  are  Inconsist- 
ent and  cannot  c<^xlst,  since  the  first  im- 
ports legal  title  In  the  mortgagee  and  the 
second  legal  title  in  the  mortgagor,  not  only 
the  cmnmon-Iaw  doctrine  that  a  duittel  mort- 
gage operates  to  transfer  the  1^1  title  to 
the  mortgagee,  bnt  also  the  common-law  rule 
that  a  mere  equitable  right,  such  as  the 
equity  of  redemption  remaining  In  the  mort- 
gagor, is  not  subject  to  levy,  must  have  been 
left  undisturbed,  both  bf  statute  and  Judi- 
cial decision." 


The  most  recent  decision,  probably,  on  the 
subject  is  Stein  v.  McAuiey,  147  Iowa,  630, 
126  N.  W.  336,  27  L.  R.  A.  (N.  S.)  602,  140 
Am.  St  Bep.  332,  wherein  the  Supreme  Court 
of  Iowa  repudiates  the  doctrine  of  the  Dix 
Case  and  deciarea  that:  "Even  in  those 
states  whi(*  adhere  to  the  doctrine  of  waiv- 
er, It  is  generally  held  that  If  the  title  be 
in  the  mortgagor,  and  there  be  an  equity  of 
redemption  subject  to  levy,  there  is  no  incon- 
sistency between  the  two  liens,  and  that  an 
attachment  of  the  property  does  not  amount 
to  a  waiver  of  the  mortgage  lien."  We  agree 
with  the  latter  decisions. 

[5]  The  tender  of  appellant  was  not  made 
until  after  suit  for  a  foreclosure  was  brought, 
and  it  was  Insufficient  for  the  reason  that, 
be  declined  to  make  any  allowance  for  th« 
attorney  fee  provided  in  said  mortgage. 

[I]  It  was  not  necessary  to  present  the 
claim  to  the  executor  of  the  estate  of  said 
Marie  Wilson,  deceased,  as  respondents 
brought  themselves  within  the  excei^on  pro- 
vided bx  section  1600  of  the  Code  of  Civil 
Procedure. 

The  judgment  In  each  case  Is  affirmed. 

We  concur:  CHIPMAN,  P.  J;;  BART,  J. 

m.  cbi.  App.  io&> 

FLORES  et  al.  v.  STONE  et  aL  (Sac.  2,007.) 
-(Supreme  Court  of  California.    April  8,  IdlS.) 

Appeal  and  Eaaoa  ^  832*)— BKhkabihg— 

Gboukds. 

The  Snpreme  Goort  will  not  grant  a  re- 
hearing to  consider  points  not  presented  in  the 
briefs  or  arguments  on  which  the  case  was  sub- 
mitted for  decision. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  S21S-3228-;  Dec.  Dig.  f 
832.*] 

In  Bank.  Appeal  from  Superior  Court 
Sacramento  County;  Peter  J.  Shields,  Judge. 

Action  by  Angelo  Flores  and  another 
against  E.  F.  Stone  and  others.  From  a 
Judgment  for  plalntlffa,  d^endants  appeal. 
Affirmed  (181  Pae.  848),  and  rehearing  de- 
nied. 

Thomas  B.  Leeper,  of  Sacramento,  for  ap- 
p^lants.  Hatfield  ft  Hatfield,  of  Sacramen- 
to, for  respondenta. 

PER  CURIAM.  In  this  case  a  rehiring 
In  the  Supreme  Court  is  asked  on  several 
grounds,  some  of  which  are  not  mentioned  In 
the  briefs,  but  are  first  raised  In  the  i>etttlon 
to  the  District  Court  of  Ai^al  for  a  rehear- 
ing in  that  court  It  Is  our  settled  rule  not 
to  grant  a  rehearing  to  consider  points  not 
presented  In  the  briefs  or  arguments  upon 
which  the  case  was  submitted  for  decision. 
Payne  v.  Treadwell,  16  CaL  247;  Kellogg 
V.  Cochran,  87  CaL  200,  26  Pac;  677,  12  L. 
R.  A.  104;  San  Francteco  v.  Pacific  Bank, 
89  CaL  25,  26  Pac.  615,  835  r  Wilcox  v.  I/uco, 
118  CaL  643,  46  Pac.  676,  50  Pac.  758,  45  U 
R.  A.  679,  62  Am.  St  Bep.  306.  . 

The  petition  for  rehearing  is  denied. 
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FLOBES  ct  aL  T.  8T0NB  et  al.  (Sae.  2,008.) 
<Supmne  Court  of  California.  April  S.  1913.) 
Appeal  ard  Brbok  Q  8S2*>— Bbheabihg— 

Gbouitds. 

The  Supreme  Court  will  Dot  gr&ut  a  re- 
hearing to  consider  points  not  presented  in  the 
briela  or  arguments  on  whicli  the  case  wai  aub- 
vitted  for  decUlon. 

[Ed.  Nota. — For  other  cases,  tee  Appeal  and 
Error,  Cent  Dig.  H  82U^-«^;  Dea  Dig.  f 
SS2.*] 

Ib  Bank.  Ai>peal  from  Superior  Oonrtt 
Sacramento  Gounty;  Peter  J.  Shields,  Judge. 

Action  by  Angelo  Florea  and  another 
alftalDst  F.  Stone,  Individually,  and  aa 
executor  of  Marie  M.  Wilson,  deceased,  and 
others.  Froni  a  Judgment  for  plaintUb,  de- 
fendantB  appeal  Affirmed  (181  Pac.  848), 
and  rehearing  denied. 

Thomaa  B.  Leeper,  of  Sacramento^  tor  ap- 
pellants. Hatfield  &  Hatfleld.  of  Sacramen- 
to, for  respondents. 

FEB  CURIAM.  In  this  case  a  rehearing 
In  the  Supreme  Court  Is  asked  on  several 
grounds,  some  of  which  are  not  mentioned 
in  the  briefs,  but  are  first  raised  in  the  pe- 
tition to  the  District  Court  of  Appeal  for  a 
rehearing  in  that  court  It  is  our  settled 
rule  not  to  grant  a  rehearing  to  consider 
points  not  presented  In  the  briefs  or  argu- 
ments upon  which  the  case  was  submitted 
for  decision.  Payne  t.  Treadwell,  16  Cal. 
247;  Kellogg  t.  Cochran,  87  Cal.  200,  2S  Pac. 
677.  12  L.  R.  A.  104;  San  Francisco  T.  Pa- 
cific Bank,  88  Cal.  2S,  26  Pac  615,  836;  Wil- 
cox T.  Luco,  118  CaL  648,  45  Pac.  676,  60 
Pac.  768,  46  L.  B.  A.  679,  62  Am.  St  Bep. 
805. 

The  petition  for  rehearing  is  denied. 

(UBCal.  m>  — — 

In  re  COBURN.    (S.  F.  6,169.) 
(Supreme  Court  of  California.   March  24, 1913. 
Rebearing  Denied  April  23,  191&) 

1.  Appeal  and  Ebbob  (S  1097*)— Law  op  the 
Case— Opinior  bt  Single  Justice. 

Since  under  the  direct  provisions  of  Const, 
art  6,  i  4,  the  concurrence  of  all  three  justices 
la  necessary  to  a  judgment  by  a  District  Court 
of  Appeal,  a  question,  from  the  declaion'  of 
which  two  of  the  justices  withheld  their  assent, 
was  not  decided  by  the  judgment  though  the 
other  justice  expressed  an  opinion  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  4358-4368,  4427;  Dec  Dig. 
I  1097.*] 

2.  Appeal  and  Esbob  (i  1097*)— Law  or  the 
Case— Opinion  of  Single  Justice. 

Where  two  of  the  justices  of  the  District 
Court  of  Appeal,  while  concurring  in  reversal 
for  error  in  ruling  on  evidence,  expressly  with- 
held easent  from  an  opinion  of  the  presiding 
justice  that  a  finding  of  mental  Incompetency 
was  not  sustained  by  the  evidence  so  as  to  au- 
thoriiM  the  appointment  of  a  guardian,  the  pre- 
aiding  Justice's  statements  in  bis  opinion  as  to 
the  prindples  governing  the  appointment  of 
guardians  for  incompetents,  being  merely  part 
of  bis  argument  on  the  question  of  the  suffi- 
dency  of  the  evidence,  was  not  a  part  of  the 


decision,  so  as  to  b«  the  law  of  the  caae  on  a 
subsequent  appeaL 

[Ed.  Mote.«-For  other  cases,  sea  Appeal  and 
Erro^  Cent.  Dig.  ||  4368H&68,  4££7;  Dec. 
Dig.  i  1097.«] 

3.  Ihsanb  Pehsonb  (I  33*)— ApponmcEiiT  op 
GUASDIAIf— Aluoations  OF  PBOor— Me»- 
tai,  iNcos^PETBncT— "Incoicpbtbnt,  Meh- 

TALLT  TNCOMPRTENT,  AND  INCAPABLE." 

Code  Civ.  Proc.  S  1763,  provid.e8  that  when 
it  Is  represented  to  the  superior  court  that  any 
person  is  insane,  or  from  any  cause  mentally 
incompetent  to  manage  his  property,  it  must 
cause  notice  to  be  given  to  the  supposed  in- 
competent of  the  time  and  place  of  beariog, 
and  such  person,  if  able  to  attend,  must  be 
produced  at  the  hearing.  Section  1764  pro- 
vides that  if  it  appear  tiiat  sudl  person  is  In- 
capable of  taking  care  of  himself  and  managiog 
his  property,  the  court  must  appoint  a  guard- 
ian of  bis  Derson  and  estate.  Section  1767, 
added  In  1891,  provides  that  phrases  In- 

competent,'  'mentally  Incompetent'  and  'incapa- 
ble' '*  shall  mean  anr  person  who,  by  reason  of 
old  age,  weakness  of  mind,  or  any  other  cause, 
is  unable,  anasslsted,  to  properly  manage  and 
care  for  himself  or  his  property.  Held,  that  a 
petition  for  the  appointment  of  a  guardian, 
which  alleged  that  the  alleged  incompetent  was 
"mentally  mcompetent  to  manage  his  property," 
was  sufficient  to  authorise  the  appointment  un- 
der sections  1763  and  1764,  irrespectlTe  of  se^ 
tion  1767. 

[Ed.  Note.— For  other  eaaea,  see  Insane  Pei^ 
sons,  Cent  Dig.  H  44-46,  48.  ISO,  SI,  SO;  Dec 
Dig.  {  33.* 

For  other  definitioni^  saa  Words  and  Phraasa^ 

vol.  4,  p.  8607.1 

4.  Appeai.  akd  EaMOM  (i  10M*>  —  BAUcxan 

Ebrob. 

No  prejudice  conld  have  resulted  from  the 
refusal  to  entertain  a  demurrer  to  a  petition 
which  was  not  demurrable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  4089Hil05;  Dec  Dig.  { 
1040.*] 

6.  CoNSTrnmoNAL  Law  (|  53*)— Division  or 
Powebs— Exebcibe  of  Judiciai<  Poweb. 
Statutes  defining  terms  in  existing  statutes 
are  upheld  except  as  to  past  transactiona,  as 
an  exercise  of  legislative  power  to  enact  a  law 
for  the  future,  and,  when  so  construed,  are  not 
□nconstitutlonal  as  a  leglslatire  exerdse  of  ju- 
dicial power. 

[Ed.  Note.— For  other  cases,  aee  Gonstitn- 
tional  Law.'  Cent  Dig.  |  U;  Dea  Dig.  f  68.*] 

6.  Statutes  (I  107*)i-SnBJBCT8. 

St  1891,  p.  68  (Code  Civ.  Proc  I  1767i. 
entitled  "An  act  to  another  section  to  the 
Code  of  Civil  Procedure  •  •  •  relating  to 
incompetent  persons,"  which  provides  that  the 

fthrase  "incompetent  mentally  incompetent  and 
ncapable,"  as  used  In  the  diapter,  ahoold  be 
construed  to  mean  any  person  who,  -by  reason 
of  old  age,  weakness  of  mind,  etc.,  was  unable, 
unassisted,  to  properly  manage  himself  or  his 
property,  does  not  violate  Const  art  4,  I  24, 
requiring  every  act  to  embrace  but  one  subject 
[Ed.  Note.— For  other  casei^  see  Statutes, 
Cent  Dig.  iS  121-134;  Def.  IMg.  |  107.»J 

7.  Statutes  (f  111*)— Tnlxs  ard  SuBjEfrrs. 

St  1801,  p.  68,  does  hot  contravene  the 
constitutional  requirement  that  the  subject  of 
an  act  shall  be  expressed  In  its  title. 

[Ed.  Note.— For  other  cases,  sae  Statntes. 
Cent  Dig.  {  140;  Dec  Dig.  |  IIL*] 

&  Statdtes  (I  141*)— AuEitDUXifT— Amend- 

IfEKT  bt  IlCFLICATION  —  NBCESSITT  OP  BE- 

ENACntENt. 

Const  art  4,  $  24,  prohibiting  an  amend- 
ment by  reference  to  the  title  of  the  atatnte. 
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the  amended  section,  does  not  applf  to  amend- 
nent  bT  impUeation.  SQch  «■  8t  1891.  p.  68, 
and  Code  Civ.  Proc.  f  1767,  defioioe  tbe  phrase 
"incompetent,"  ete^  aa  used  In  tna  chapter, 
which  relates  to  tbe  appointment  of  foaruaas 
for  inconipetenta. 

fEd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  4S,  19S,  209;  Dee.  Dig.  |  14L*] 

«.  SraTuraa  (|  200*)  —  Coicraocno*'— Uk- 

OBAMMATICAL  StATUTM. 

Ovammatfcal  defecU  in  a  statnta  win  not 
impair  iu  Validitr.  if  it  may  be  interpreted. 

[Ed.  Note.— For  other  easea,  see  Statutes, 
Cent.  Dig.  I  278;  Dm.  Dig.  I  23a*] 

10.  IltSAm  PKBSONS  (I  30*)— aUABDIAHBHIP 
— APPOIHTlttHT— SumCIBNCT  OF  PUTITIOK. 
Code  Civ.  Proc  {  1768,  provides  that  If 
It  Is  represeot^d  to  the  saperior  court  that  an; 
person  ia,  from  anj  caose.  "mentally  Incompe- 
tent to  manage  his  propertr,"  it  most  cause 
notice  to  be  civcn  to  him,  etc  Saetton  1767 
(St.  1891,  p.  68)  provides  that  tbe  phrase 
'Snentall;  incompetent,'*  as  nsed  In  that  chapter, 
shall  mean  an^  person,  though  not  Insane,  who 
by  reason  of  old  age,  weakness  of  mind,  or  from 
any  other  cause,  is  nnaUe,  nnassisted,  to  prop- 
crlr  mansge  and  care  for  himself  or  nls  prop- 
erty. Held,  that  the  inability  de6ned  by  sec- 
tion 1797  meaus  a  mental  rather  than  a  physi- 
cal inability,  howaver  U  may  have  bce&  pro- 
dnced. 

[Ed.  Note.r-For  other  caaas.  a«s  loaana  Per- 
aona,  Cent  Dig.  ft  48.  46^  61.  De«.  Dig.  | 
30.*1 

U.  APFSAL  ARD  Bsaon  (I  1010*)— FiRDl'TOB 
— ConCLCMTX  1*188. 

A  trial  court's  fintogs  npon  dlapated  is- 
■aes  of  fact  will  oot  be  disturbed,  unless  whol- 
ly lacking  the  sopport  of  snbstantlal  evidence, 
which  rule  la  applicable  to  findings  in  proceed- 
ings to  appoint  a  gnahUan  for  one  mantally  in- 
competent. 

[Ed.  Note  — For  othat  caMS.  ho  Appnl  and 
Brror.  Cent.  Dig.  ft  tSSn-SOS^  4094;  Dae. 

Dig.  I  ioia*i 

12.  IROAM  PsBbCNS  (|  2*)-- APVOiiiTifiin  oy 

GcABDiAN— PKOCBUrvao— STrmounoT  or 

Btidencb. 

Evidence,  in  proceedings  for  the  appoint- 
ment of  a  guardian  for  one  claimed  to  be  men- 
tally incompetent,  kcM  to  sustain  a  finding  that 
tbe  aUeged  incompetent,  bccanse  of  old  age  and 
mental  weakneas,  waa  nnable,  unassisted,  to 
pvoperiy  manago  himself  and  property. 

[Ed.  Note.— Fok  other  cases,  see  Insane  Per- 
Mma,  Gent  Dig.  ||  4-10;  Dee.  Dig.  |  2.*] 
18.  iNBAin  PuBOM  (I  80*)— AFPoiifncm 

or  Gdaiidiah— Natuu  or  Inoomfsterct. 
Code  av.  Proc  1 176S,  provides  that,  when 
«ny  person  ia  from  any  cause  "mentally  Incom- 
petent to  manage  bis  property,"  notice  of  hear- 
ing (or  tbe  appointment  of  a  guardian  shall  be 
given.  Section  1764  aotborues  an  appoint- 
ment if  it  appears  thst  the  person  is  "Incap^le 
of  taking  care  of  himself  and  of  managing  his 
property."  field,  that  it  is  not  neceesary,  in 
order  to  appoint  a  guardian  for  one  alleged  to 
be  mentally  incompetent,  to  show  that  he  Is 
aJao  unable  to  perform  the  acta  necessary  to 
tb€  bodily  care  of  bis  person. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
•ona,  Gent  Dig.  H  43,  4fi.  61;  Dec  Dig.  {  80.*] 

14.  WninsBEa  (f  298%*)  — Pbivtlkok— Ar- 

FOIIfTWCIIT  or  ODASDLAN— EXAUINAXIOIT  OF 

IifCOMPrriRT. 

In  view  of  Code  Civ.  Proc  {  1763,  requir- 
ing tbat  a  person  alleged  to  be  incompetent 
must  be  "produced  at  the  bearing"  for  the  ap- 
pointment of  a  guardian,  the  alleged  incompe- 
tent may  be  called  as  a  witness,  as  against  tbe 


objection  tbat  one  eannot  be  etHDpelled  to  be  a 
witness  against  himself,  which  only  applies  to 
a  criminal  proceeding. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1011;  Dec  Dig.  |  20SH.*] 
10.  WiTHKSSES    (I    294*)  —  PBIVUMK  — AH- 

8WBB8  TeNDIHO  TO  INJURS. 

That  evidence  given  might  be  detrimental 
to  witness'  interest  la  another  pending  litiga- 
tion is  not  ground  for  tbe  refosal  of  •  party 
to  testify  in  a  special  proceeding. 

[Ed.  Note^For  other  Msea,  sea  Witnesses, 
Cent.  Dig.  ft  1015-1017;  Dec  Dig.  |  204.*] 

16.  EviDKNCE  (I  498%*)— Opinion  Evidence 
—Sanity, 

The  trial  court  liaa  a  wide  dlscretioii  in  de- 
t«rmining  wluther  a  nonexpert  witneis  testify- 
ing to  another's  sanity  is  an  "intimate  acquain- 
tance," as  required  by  Code  dr.  Proc  !  1870, 
subd.  10. 

[Ed.  Note.— For  other  cases,  see  HMdence, 
Cent.  Dig.  ft  2200,  2291;  Dec  Dig.  |  498%.*1 

17.  WiTNBBSBB  (I  872*)  —  iHTEaBST  — CEOH- 
BXAMIMATIOll— APPOIKTMBNT  Or  GUABDIAir. 

It  was  proper,  in  proceedings  for  the-  ap- 
pointment of  a  guardian  for  an  alleged  incom- 

Eetent,  to  ask  petitioner  on  cross-examination 
ow  much  moavy  he  bad  spent  on  tbe  proceed* 
ing. 

[Ed.  Noto.— For  other  eases,  see  Witnessest 
Cent  Dig.  ft  1192-1180:  Dec  Dig.  t  872.*] 

18.  Appeal  and  Ebioi  (I  10&7*)— Hak^um 
BatioB- KxcLUBioN  or  Evidence. 

Error  In  excluding  evidence  was  harmless 

where  such  fact  was  admitted. 

[Ed  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ft  4104r419».  4206Tl5ecri>lg. 
I  1057.*] 

19.  INBANK  PnSOHS  (f  84*)— APPOIimcENY 
or  OUABDIAN  —  QUAUnOATIONB  or  OUABD- 
IAN. 

The  court  may  select  a  proper  person  to 
act  as  guardian  of  an  insane  or  mentally  In- 
competent person,  whether  be  is  a  stranger  to 
tbe  Incompetent  or  not;  It  not  being  necessarj 
to  app<dnt  the  incompetent's  wife. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons. Gent.  Dig.  {  49;  Dec  Dig.  i  S4.*] 

20.  Tbial  (I  66*)— RBCBPnoN  or  Bvidbnok— 
Rbopknino  Case. 

An  application  to  reopen  the  case  for  tbe 
tn(rodoction  of  further  evidence  was  addtessed 
to  the  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  1 156;  Dec  Dig.  |  6&*] 

21.  Jitbt  (I  25*)— Right  to  Jubi  Tbxai>— 
Deuand. 

The  constitnUonsI  provision  securing  tike 
right  to  a  Jury  trial  only  applies  where  the 
right  existed  at  common  law,  which  Included 
only  criminal  cases  and  actions  at  law  as  dis- 
tinguished from  cases  in  equity  or  special  pro- 
ceedings, so  tbat  there  is  no  eonstituttonal 
right  to  a  Jury  trial  in  a  proceeding  to  appoint 
a  guardian  for  one  mentally  incompetent;  a 
demand  therefor  being  necessary  by  the  direct 
provisions  of  Code  dv.  Proc  I  1717,  if  the 
proceeding  be  a  matter  in  probate,  and  tbe 
question  being  In  the  court's  discretion,  If  It 
be  of  an  equitable  nature. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cfent. 
Dig.  ft  154-173;  Dec  Dig.  |  25.*] 

Department  1.  Appeal  from  Superior 
Court,  San  Ifateo  Goan^;  M.  T.  Doollng, 

Judge. 

In  the  matter  of  tbe  guardianship  of  Loren 
Coburn,  an  Incompetent  person.  From  a 
Judgm^it  appolntliv  M.  X  Hynea  aa  gdard- 
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Ian,  on  petition  of  Atro  A.  Cobatn,  and  an 
order  denying  a  motfon  for  new  trial,  Loren 
Gotram  appeals.  Afflrmed. 

See.  also,  1«1  CaL  685. 120  Pac  26. 
'  Bebearlng  doiled;  Beatty,  O.  J.,  dissent- 
ing. 

A.  J.  Treat,  of  San  Frandaco,  and  A. 
Kineald,  of  Redwood  City,  for  appellant 
Ross  A  Boss,  of  San  Mateo,  and  SuUlvan  A 
Sulllran  and  Theo.  J.  Roche,  all  of  San 
Frandaco,  for  req^ond^L  CnlUnan  &  Hick- 
ey,  of  San  Frandsco«  for  Hynea. 

SLOSS,  J,  The  superior  court  of  the  coun- 
ty of  San  Mateo  having  entered  a  Judgment 
or  order  appointing  M.  3.  Hynes  guardian  of 
the  person  and  estate  of  Loren  Coburn  on  the 
ground  of  incompetency,  the  alleged  incom- 
petent appeals  from  the  Judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 
The  proceeding  waa  instituted  In  February. 
1906,  when  Azro  A.  Coburn,  nephew  of  Loren, 
filed  a  petition  averring  the  Incompetency  of 
his  uncle  and  praying  for  the  appointment  of 
a  guardian.  Upon  a  trial,  the  court  found 
In  favor  of  the  allegations  of  the  petition, 
and  appointed  Carl  Coburn,  the  adopted  son 
of  a  brother  of  Loren  Ooburn,  guardian  of 
the  letter's  person  and  estate.  An  appeal 
prosecuted  by  the  alleged  Incompetent  result- 
ed In  a  reversal  by  the  District  Court  of  Ap- 
peal for  the  First  Apstellate  District  of  the 
order  appointing  a  guardian,  in  re  Coburn. 
11  CaL  App.  621,  105  Pac.  024.  The  present 
appeals  are  based  upon  the  result  of  a  second 
trial  of  the  same  issues. 

[1]  Before  proceeding  to  a  discussion  of 
other  questions,  It  may  be  well  to  dispose  of 
the  appellant's  contention  that  certain  views 
expressed  by  Cooper,  P.  J..  In  his  opinion 
filed  on  the  first  appeal,  are  to  be  given  bind- 
ing force  as  the  "law  of  the  case"  in  the 
consideration  of  the  appeals  now  before  us. 
It  appears,  from  the  report  of  the  former 
dedsion.  that  the  presiding  Justice  declared 
bis  belief  that  the  evidence  was  not  snffldent 
to  BUi^rt  the  finding  that  Loren  Coburn  was 
Incompetent  The  opinion  stated,  as  an  addi- 
tional ground  for  reversal,  that  the  court  be- 
low bad  erred  in  admitting  certain  testimony 
orer  the  objection  of  the  appellant  The 
aseodate  Justices  <Hb11  and  Kerrigan)  con- 
curred In  the  Judgment.  They  expressly 
withheld  their  assent  to  the  position  that  the 
finding  of  Incompetency  was  not  supported, 
but  agreed  that  error  bad  been  committed 
in  the  admission  of  the  testimony  above  re- 
ferred to.  Since  tbe  concurr^oe  of  all  three 
Justices  Is  necessary  to  the  pronouncement 
of  a  Judgment  by  a  District  Court  of  Appeal 
(Const  art  6,  |  4).  It  Is  clear  that  the  only 
matter  dedded  by  tbe  court  was  that  the 
aforesaid  rulings  on  tiie  admission  of  testi- 
mony were  emmeoua.  Whatever  Mr.  Justice 
Cooper  may  have  said  r^rding  the  suffl- 
dency  of  the  evidence  as  a  whole,  or  of  any 
put  of  lU  to  satahllsb  the  IncMupetency  of 


tbe  aiq;>eUant.  was  tnit  13ie  otwenlon  of  Us 
Individual  opinion,  and  could  bind  n^tber 
tbe  court  b^ow  npon  a  second  trial,  nor  an 
appellate  court  npon  a  second  appeal. 

[2]  Nor  c&n  any  further  effect  be  glv^  to 
the  views  of  tbe  learned  Justice  regarding 
the  general  prindples  of  law  governing  the 
appointment  of  guardians  for  incompetent 
persons.  The  statement  of  these  views  was 
introductory  to,  or,  rather,  a  part  of.  his  ar- 
gument designed  to  show  the  insufficiency  of 
the  evidence.  His  associatee  having  express- 
ly dedtned  to  assent  to  the  conduslon  that 
the  evidence  was  Insuffident,  they  cannot  be 
deemed  to  have  concurred  in  any  step  of  the 
reasoning  by  which  that  conclusion  was 
reached.  In  what  we  have  Jnst  said  we  are 
not  to  be  understood  as  casting  doubt  upon 
the  correctness  of  the  legal  proposltiona  ad- 
vanced by  Mr.  Justice  Cooper  in  this  connec- 
tion. Our  purpose  is  simply  to  iwlnt  out 
that,  whether  they  be  soimd  or  not  tbey  are 
not  now  binding  upon  us  as  the  law  of  the 
case.  See  Daggett  v.  Southwest  Packing  Co.. 
155  CaL  762,  lOS  Fac.  204;  Turner  v.  FldeUty 
Loan  Concern,  2  CaL  App.  122,  141,  83  Pac. 
62,  70. 

The  allegations  of  tbe  petition,  as  amend- 
ed, were  as  follows:  "That  said  Loren  Co- 
burn  Is  unable,  unassisted,  to  properly  man- 
age and  take  care  of  bis  said  property,  and 
by  reason  thereof  Is  likely  to  be  deceived  and 
imposed  upon  by  artful  or  designing  persons, 
aud  is  mentally  Incompetent  to  manage  his 
said  estate.  That  he  is  mentally  Incompetent 
to  manage  his  property;  and  that  be  Is,  by 
reason  of  old  age  and  physical  disability  and 
weakness  of  mind,  unable  to  take  care  of 
himself  and  manage  his  property."  Tlie 
court  found  that  all  of  the  allegations  of  tbe 
petition,  and  the  amendment  thereto,  are 
true.  It  further  found  that  at  the  time  of 
the  filing  of  the  original  petition  "Loren 
Coburn  was,  for  a  long  time  prior  thereto 
had  been,  ever  since  has  been,  and  still  Is 
by  reason  of  old  age  and  weakness  of  mind, 
nnable,  unassisted,  to  property  manage  and 
take  care  of  himself  and  bis  property,  and 
by  reason  thereof  likely  to  be  deceived  and 
Imposed  upon  by  artful  and  designing  per- 
sons"; and  that  at  all  tbe  times  stated, 
said  Loren  Coburn  was  and  Is  "IncaiMible  of 
taking  care  of  himself  and  managing  bis 
property." 

[8]  Tbe  statutory  provisions  govemlxig  tbe 
appointment  of  guardians  of  IncfHupetent 
persons  are  found  In  artide  2  of  chapter  14 
of  part  8  of  the  Code  of  Civil  Procedure^ 
Sedion  1763,  the  first  aectlou  of  this  article 
provides  that  'Svhen  It  is  represented  to  the 
snpOTlor  coart,  or  a  Judge  thereof,  that  any 
person  is  Insane,  or.  from  any  cause  mentally 
incompetent  to  manage  hla  pn^ierty,  soch 
court  or  Judge  must  cause  a  notice  to  be 
given  to  the  supposed  Insane  or  Incompetent 
person  at  the  time  and  place  of  hearing  tbe 
caae^  not  leas  than,  flvedays  befose  the  time  ao 
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ai^wtiited,  aftd  sndi'  peraon,  if  able  to  Bttmd. 
must  be  produced  at  the  hearing.  •  *  *- 
Sectton  17^  reads:  "If,  after  a  faU  hearing 
and  examination  npon  8nch  petition,  it  ap- 
pear to  the  court  that  the  pason  in  qaestlon 
Is  incapable  of  taking  care  of  himself  and 
managing  his  property,  each  conrt  mnst  ap* 
point  a  gaardlan  of  his  iierson  and  estate, 
with  the  powers  and  dntles  In  tills  chapter 
spedfled."  Both  of  these  sectioDS,  In  snb- 
stantiaUr  the  same  form  which  they  now 
present,  were  parts  of  the  Code  as  originally 
adopted.  In  1801  the  L^slatnre  added  sec- 
tion 1767,  whl<di  declares  that  ''the  phrases 
'incompetent,'  'mentally  incompetent,*  and 
Incapable,'  as. need  In  this  chapter,  shall  be 
construed  to  mean  any  person,  who,  thongta 
not  iDsane^  Is,  by  reason  of  oM  age,  disease, 
weakness  of  mind,  or  from  any  other  cause, 
nnable,  unassidted,  to  properly  manage  and 
take  care  of  himself  or  his  property,  and  by 
reason  thereof,  would  be  likely  to  be  deceived 
or  Imposed  npon  by  artful  or  designing  per- 
sons." Hie  appellant  contends  that  the  act 
adding  section  1767  to  the  Code  Is,  In  Tariona 
respects.  In  conflict  with  the  Constitution  and 
therefore  void.  For  the  purpose  of  upholding 
the  sufficiency  of  the  petition  and  findings, 
both  of  which  papers  are  assailed  1^  the  ap- 
pellant, it  Is  not  neceasaty  to  look  to  section 
1707.  These  papers  contain  everything  nec- 
essary to  Justify  the  appointment  <tf  a  guard- 
ian under  sections  1768  and  1764.  The  petl- 
tion  alleges  that  Loren  Cbbum  is  "mentally 
incompetent  to  manage  Ms  stopettf,"  These 
are  the  Tery  words  In  which  section  1763  de- 
Bcribes  the  fact  whldi  la  to  be  "represented" 
to  the  court  in  Inrcriclng  its  jurisdiction.  And 
the  findings  follow  the  exact  phraseology  of 
aectlpn  17M,  whUb  directs  tlie  appointment 
of  a  guardian  when  it  appous  that  the  per- 
son in  question  is  "Incapable  of  taking  care 
of  himself  and  managing  his  property."  See 
In  re  Daniels,  140  Cal.  335,  73  Paa  1053. 
There  can  be  no  question  of  the  power  of  the 
Legislature  to  define  the  procedure  to  be 
followed  in  seeking  and  obtaining  the  ap- 
pointment of  goardtana.  Here,  as  we  have 
seen,  there  was  a  strict  compliance  with  the 
iwocedure  thus  outlined,  so  far  as  it  con- 
cerned the  contents  of  the  jKtltion  and  the 
findings  upon  which  the  order  of  appointment 
is  to  be  made.  This  consideration  affords  a 
complete  answer  to  the  assigiunent  of  error 
based  on  the  action  of  the  court  in  declining 
to  penult  the  alleged  Incompetent  to  file  a 
demurrer  to  the  petition  after  the  diapositlw 
of  the  first  aiHtWal. 

[4]  If  such  a  pleading  was  proper  at  that 
or  at  any  stage  ot  the  proceeding,  no  preju- 
dice could  have  resulted  fr<Hn  the  refusal  to 
entertain  a  demurrw  which  must  necessarily 
have  been  oremiled. 

It  is  earnestly  Insisted  njwn  tbls,  as  It  was 
npon  the  former,  appeal,  that  the  evldoice 
ia  insttfflcieat  to  JnstU^  the  finding  of  Incom- 
petency.  In  this  connection  the  learned  conn* 


sel  for  the  appellant  have  entered  upon  an 
elaborate  examination  and  review  of  cases 
decided  in  England  and  in  various  states  of 
tlie  Union,  and  from  the  authorities  dted 
have  drawn  the  conclusion  that  the  appoint- 
ment of  a  guardian  for  an  adult  person  can 
be  sustained  only  upon  proof  that  that  per- 
son is  Insane,  or  ttiat  his  mental  powers  are 
Impaired  to  such  an  extent  as  to  authorize 
a  finding  that  be  Is  of  nnsonnd  mind.  With 
the  exception  of  a  few  early  cases,  the  au- 
tbwltles  do  not,  we  think,  go  so' far  as  Is 
claimed.  We  do  not,  however,  feel  ourselves 
called  upon  to  analyze  the  rulings  in  other 
jurisdictions  for  the  reason  that.  In  Califor- 
nia, the  question  must  be  decided  In  accord- 
ance with  the  rules  enacted  by  the  Leglsla- 
tore.  While,  in  considering  the  sufficiency 
of  the  petition  and  the  findings,  it  was  not 
necessary  to  rely  upon  section  1767,  we  think 
a  decision  upon  the  validity  of  that  section 
Is  proper  and  useful  as  a  means  toward  as- 
certaining what,  under  the  law  of  this  state, 
constitutes  incompetency  suifideut  to  author- 
ize the  anointment  of  a  guardian. 

Section  1767  is  a  statute  which  purports 
to  define  certain  terms  used  in  existing  sec* 
tions  of  the  Code.  The  first  point  made 
against  the  validity  of  section  1767  is  that 
the  act  adding  the  section  to  the  Code  is  an 
attempted  exercise  by  the  legislative  branch 
of  the  government  of  a  power  belonging  ex- 
clusively to  the  Judiciary;  the  power,  that 
is  to  say,  of  Interpreting  a  pre-existing  stat- 
ute. The  appellant  quotes,  in  support  of  bis 
position,  this  passage  from  Cooley's  work  on 
Conatitattonal  Limitations:  "If  the  Legisla- 
ture would  prescribe  a  dlfferait  rule  for  the 
future  from  that  which  the  courts  enforce, 
It  must  be  done  by  statute  and  cannot  be 
done  by  a  mandate  to  the  courts  which  leaves 
the  law  unchanged,  but  seeks  to  compel  the 
courts  to  construe  and  apply  it,  not  according 
to  the  Judicial,  but  aooording  to  the  leglsla* 
tlve  Judgment."  Const.  Lim.  (7th  Ed.)  IHI. 
But  the  decisions  dted  In  support  of  this  dec- 
laration, with  one  exception  (Gov.  v.  Porter, 
5  Humph.  [Tenn.]  166),  seem,  when  the  facts 
are  examined,  to  go  no  further  than  to  deny 
the  power  of  the  Legislature  to  alter  the  con- 
struction of  a  statute  In  such  manner  as  to 
affect  ri^ts  existing  when  the  declaratory 
statute  was  passed  (People  v.  Board  of  Su- 
pervisors, 16  N.  Y.  424;  Reiser  v.  Wm.  Tell 
S.  F.  Ass'n.  89  Fa.  137;  Lambertson  v.  Hosbld, 
2  Pa.  22;  Lincoln,  etc.,  Ass'n  v.  Graham,  7 
Neb.  173;  Union  Iron  Ca  r.  Pierce,  Fed. 
Cas.  No.  14,367). 

[6]  The  weight  of  authority  supiwrts  what 
we  think  to  be  the  true  rul^  1.  e.,  that  such  de- 
claratory or  dining  statutes  are  to  be  upheld, 
except  with  regard  to  past  transaetlons,  as  an 
exercise  of  the  legislative  power  to  enact  a 
law  for  the  future.  Immediately  following 
the  passage  above  quoted  from  Cooley,  the 
learned  author  says:  "But  In  any  case  the 
substance  of  the  legislative  action  should  be 
followed  rather  tiian  its  lorm;  and  U  It  ap- 
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pears  to  be  tbe  Intention  to  establish  by  de- 
clarator?  statute  a  rule  of  conduct  for  the  fu- 
ture, the  courts  should  accept  and  act  upon  It, 
wlthoat  too  nicely  Inquiring  whether  the 
mode  by  which  the  new  mle  Is  established 
la  or  is  not  the  best,  most  decorous,  aud  suit- 
able that  could  have  been  adopted."  in  Steb- 
bbis  T.  Board  of  Co.  Com'rs  (C.  C.)  4  Fed.  283, 
Mr.  Justice  Miller,  sitting  In  circuit,  referred 
to  an  act  similar  to  tbe  one  before  us  in  these 
terms:  "While  it  might  not  be  true  that 
rigbttr  existing  prior  to  the  explanatory  or  de- 
claratory statute  will  be  affected  by  that  de- 
claratory statnte,  yet,  inasmuch  as  Coogress 
or  any  legislatiTe  body  has  a  right  to  pass  a 
law  for  the  fnture  that  snch  a  statute  shall 
t>e  held  to  mean  so  and  so,  while  it  may  not 
afTect  past  transactions.  It  Is  equivalent  to 
the  passage  of  a  statute  of  that  character  for 
the  futnre."  See,  also,  Stockdale  v.  Ins.  Co., 
20  Wall.  S23,  22  L.  Ed.  348;  Singer  Mfg. 
Co.  V.  McCoIlock  (O.  C.)  24  Fed.  667;  Stats 
V.  Com'rs,  8a  Kan.  190,  110  Pac  03. 

[t]  Tbe  other  objections  to  the  validity  of 
section  1767  are  also,  we  think,  untenable. 
The  section  was  added  by  an  act  (Stats.  1891, 
p.  68),  entitled  "An  act  to  add  another  sec- 
tion to  the  Code  of  Civil  Procedure  of  tbe 
state  of  California,  relating  to  Incompetent 
persons."  We  see  no  force  whatever  in  the 
claim  that  this  statute  falls  to  comply  with 
the  provision  of  article  4,  |  24,  of  the  Con- 
stitution,- that  every  act  shall  embrace  but 
one  subject  The  term  "incompetent  per- 
sons," which  forms  the  subject  of  the  act,  de- 
scribes one  general  class  of  persons,  properly 
selected  for  legislative  control. 

17]  Nor  Is  the  act  obnoxious  to  the  con- 
stitutional requirement  that  the  subject  of  an 
act  must  be  expressed  in  its  title.  In  Car- 
penter V.  Fnrrey,  128  Cal.  665,  61  Pac.  389, 
and  in  Deyoe  v.  Superior  Court^  140  CaL  476, 
74  Pac.  28,  98  Am.  St  Rep.  73,  this  court  up- 
held acts  having  titles  substantially  similar 
to  the  title  of  the  act  under  consideration. 
In  each  of  these  cases  the  act  assailed  added 
sections  to  one  of  the  Codes.  The  title  did 
not  dlfTer  from  tbe  one  before  ns  except  that 
It  stated  the  numbers  of  the  new  Code  sec- 
tions. We  are  unable  to  see  that  this  cir- 
cumstance affects  tbe  question.  The  subject 
of  the  proposed  legislation  is  disclosed,  not 
by  the  number  of  the  section  or  sections  to 
be  added,  but  by  the  words  describing  the  na- 
ture of  the  enactment,  as,  in  this  case,  the 
words  "relating  to  incompetent  persons,"  or, 
in  the  Deyoe  Case,  "relating  to  actions  for 
divorce,"  or  in  Carpenter  v.  Fnrrey,  "relating 
to  liens  of  mechanics  and  others."  That  the 
title  of  an  act  may  be  general,  and  need  not 
embrace  "an  abstract  or  catalogue  of  its  con- 
tents," is,  of  course,  well  settled.  Abeel  v. 
Clark,  84  Cal.  226,  24  Pac.  383;  Estate  of  Mc- 
I'hee,  154  Cal.  386,  97  Pac.  878. 

[B]  Finally,  the  constitutionality  of  the 
act  Is  questioned  on  the  ground  that  It  seeks 
to  revise  or  amend  an  existing  law  (L  e.,  the 
Code  of  dvU  Frooedur^  by  reference  to  Its 


title,  instead  of  re-enacting  and  publishing 
at  length  the  act  revised  or  section  amended. 
Const  art  4,  24.  If  the  adoption  of  section 
1767  amended  the  existing  law  as  declared  in 
the  Code  of  Civil  Procedure,  it  amended  it  by 
implication  only,  and  It  Is  established  by  our 
decisions  that  tbe  constitutional  provision  re- 
lied upon  has  no  application  to  such  Implied 
amendments.  Hellman  v.  Shonlters,  114  Cal. 
130,  153,  44  Pac.  OlS,  45  Pac.  1057;  Deyoe 
V.  Superior  Court,  140  Cal.  400,  74  Pac.  28,  98 
Am.  St.  Sep.  73.  Such,  too,  is  the  prevailing 
rule  in  other  states  which  have  a  similar  con- 
stitutional restriction.  People  v.  Mahaoey,  13 
Mich.  481;  Cooley,  Const  Llm.  (7th  Ed.)  216, 
and  cases  cited.  In  enacting  section  1767,  the 
Legislature  was  not  undertaking  to  alter  the 
existing  statute,  but  merely  to  clarify  and 
make  more  certain  the  meaning  and  effect 
of  those  sections.  If,  in  so  doing,  the  con- 
struction which  would  otherwise  have  been 
given  to  sections  1763  and  1764  was,  to  some 
extent  changed  by  the  new  legislation,  the 
modlQcatlon  of  the  earlier  statutes  was  not 
an  amendment  of  them,  within  the  meaning 
of  the  Constitution. 

Adopting  tbe  view,  then,  that  section  1767 
Is  a  valid  enactment,  there  can  be  no  occa- 
sion to  go  beyond  its  terms  to  learn  what 
conditions  will  Justify  the  aniointmait  of  a 
guardian. 

[9]  The  grammatical  construction  of  the 
section  Is  not  above  criticism,  hut  defects  In 
this  respect,  white  they  may  enhance  the  dif- 
ficulty of  Interpreting  the  enactment  do  not 
impair  its  binding  force. 

[10]  The  test  established  by  tbe  section  Is 
whether  or  not  the  person  In  question  is  "un- 
able, unassisted,  to  properly  manage  and  take 
care  of  himself  and  his  property,  and  by 
reason  thereof  would  be  likely  to  be  deceived 
or  imposed  upon  by  artful  or  designing  pei^ 
sons."  This  broad  language  must,  we  think, 
be  read  In  the  light  of  the  other  provisions 
of  the  chapter  of  which  section  1767  is  a 
part,  and  particularly  of  section  1763,  which 
lays  down  the  initial  steps  to  be  followed  in 
seeking  the  appointment  of  a  guardian.  The 
petition  must  represent  that  the  person  is 
Insane,  or  from  any  cause  mentaUy  incompe- 
tent to  manage  his  property,  and  we  take  It 
that  tbe  Inability  dethied  in  section  1767,  al- 
though not  expressly  so  limited,  mnst  be  un- 
derstood to  mean  a  mental,  rather  than  a 
physical,  inability.  It  Is,  under  the  Bectlon, 
Immaterial  bow  such-  Inability  has  been  pro- 
duced. It  may  result  from  "old  age,  disease, 
weakness  of  mind,  or  from  any  other  cause." 

Applying  the  statutory  role  to  the  record 
before  us.  It  Is  not  to  be  doubted  that  the 
evidence  was  sncli  as  to  warrant  tbe  finding 
of  the  trial  court  which,  In  addition  to  what 
we  have  already  commented  upon,  declared. 
In  the  exact  words  of  section  1767,  that 
Loren  Coburn  was,  "by  reason  of  old  age  and 
weakness  of  mind,  unable,  unassisted,  to 
properly  manage  and  take  care  of  himself 
and  bis  property,  and  by  nu»&  ttaeieof  Uk«- 
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I7  to  be  decfidred  and  Imposed  vjfon  by  arttol 
and  des^^ning  persons." 

[11]  It  iB  unnecessary  to  enlarge  upon  the 
rule,  so  long  settled  and  so  well  known  as  to 
be  axiomatic,  that  the  findings  oi  a  trial 
court  apoD  disputed  Issues  of  fact  are  not  to 
be  overturned  on  appeal,  unless  they  totally 
lack  the  support  of  substantial  evidence. 
That  rule  Is  as  applicable  to  a  case  of  this 
character  as  to  any  other.  It  requires  us  to 
uphold  the  assailed  finding  if  there  is  In  the 
record  evideuce,  which,  with  the  aid  of  aU 
inferences  reasonably  to  be  drawn  from  it, 
tends  logically  to  establlah  the  conclusion 
embodied  In  the  finding. 

[12]  The  record  in  the  case  at  bar  Is  very 
Tolnminous.  The  bill  of  exceptions,  contain- 
ing an  abstract  of  the  testimony  and  the 
rulings  of  the  court,  occupies  but  little  less 
than  3,000  pages  of  the  printed  transcript 
It  would,  manifestly,  be  Impracticable  to  at- 
tempt, in  an  opinion  of  this  court,  to  even 
summarize  the  testimooy  of  each  of  the  wit- 
nesses. We  must  content  ourselves  with  a 
brief  statement  of  a  few  of  the  facts  testified 
to,  believing  that  a  recital  of  these  facts  will 
suffice  to  establish  the  proposition  tl^at  the 
court  below  was  Justified,  under  the  statutory 
provisions  In  force  Id  this  state,  In  finding 
the  appellant  to  be  Incompetent,  and  In  ap- 
pointing a  guardian  of  his  person  and  estate. 

Loren  Cobum  was,  at  the  time  of  the  bear- 
ing, of  the  age  of  84  years  or  thereabouta 
He  had,  many  years  before,  acquired  large 
tracts  of  land  in  San  Mateo  county,  where  he 
resided,  and  In  other  counties.  His  holdings 
iu  San  Uateo  county  were  In  excess  of  10,000 
acres,  and  his  entire  estate  was,  as  Is  con- 
ceded on  all  sides,  worth  more  than  a  mllUon 
dollars.  The  San  Mateo  land  has  been  ^s- 
ed,  &om  time  to  time,  in  parcels;  the  ten- 
ants paying,  In  some  instances,  a  cash  rental, 
but  more  frequently  a  proportion  of  the  crop 
grown.  The  petitioner  attempted  to  show 
that  the  appellant  had,  for  a  long  time,  been 
defrauded  of  a  eonsfderable  part  of  the  re- 
turn that  should  have  come  to  him  from  ten- 
ants paying  a  crop  rental.  And  while  the 
showing  on  this  point  was  not  conclualve,  we 
think  there  was  enough  testimony  to  Justify 
the  trial  court  In  believing  that  Loren  Co- 
bum  had  not  received  his  full  due  cinder  his 
leases,  and  that  his  failure  to  exact  a  proper 
division  of  the  crops  was  the  result  of  his 
inability  to  count  the  number  of  sacks  of 
grain  harvested  by  the  respective  tenants.  A 
great  deal  of  testimony  was  offered  with  the 
purpose  of  showing  that  Coburn  had  been 
induced  by  one  whom,  as  a  reasonable  man, 
be  should  have  distrusted,  to  enter  into  an 
Improvident  contract  relative  to  the  cutting 
of  timber  on  the  Cobum  lands.  This  trans- 
action, and  the  resulting  litigation,  could  not 
be  detailed  here  without  unduly  extending 
this  opinion.  Suffice  It  to  say  that  the  facts 
shown,  as  a  whole,  lend  some  support  to  the 
conclusions  embodied  in  the  findings  of  the 
emixt 


Loren  Cobum  himself  was  called  as  a  wit- 
ness by  the  petitioner,  and  examined  and 

cr<»s-examined  at  great  length.  One-fourth 
of  the  long  record  before  us  is  taken  up  with 
the  questions  asked  Mr.  Ooburn  and  his  an- 
swers thereto.  The  respondents  place  great 
reliance  upon  these  questions  and  answers 
as  going  far  toward  sustaining  the  finding 
of  Incompetency.  Their  position  in  this  re- 
gard seems  to  us  to  be  well  founded.  Olvlng 
to  his  testimony  the  constmctlon  which  the 
trial  court  may  reasonably  be  denned  to  have 
given  it,  the  examination  disclosed  that  the 
appellant's  memory  is  seriously  impaired  with 
respect  to  many  matters  directly  affecting 
his  personal  and  his  property  Interests.  He 
was  unable  to  recall,  at  least  when  firat  ques- 
tioned on  these  points,  the  name  of  his  moth- 
er, the  maiden  name  of  his  first  wife,  the 
name  of  his  sister  and  of  one  of  bis  broth- 
ers, the  fact  that  his  father  had  been  mar- 
ried twice,  the  month  In  which  his  own  sec- 
ond marriage  had  taken  place.  He  referred 
to  the  petitioner,  Azto  Cobura,  his  n^»hew, 
as  Carl  Cobum,  who  was  the  adopted  son  of 
his  brother,  and  who  was  well  known  to  him. 
lie  had  but  little  recollection  of  the  execu- 
tion of  two  wills  made  by  him  after  his  sec- 
ond marriage,  nor  did  he  recall  the  attorney 
who  had  drawn  the  later  of  these  documents 
for  him.  He  had  been  lavoived  In  a  great 
deal  of  Important  Utigatloa  In  the  years  pre- 
ceding the  trial,  bat  bad  a  very  shadowy 
knowledge  of  the  nature  and  condition  of  the 
vanieus  actions  which  were  pending  or  had 
been  disposed  of. 

One  of  the  strongest  dccumstancee  going 
to  nphold  the  conclusion  of  the  trial  court 
is  found  In  the  appellant's  execution  of  cer- 
tain conveyances  and  leases,  and  his  own 
statements,  while  on  the  stand,  concerning 
these  instruments.  After  Azro  A.  Cobum, 
who  was  a  resident  of  Massachusetts,  had 
come  to  California  to  look  into  the  matters 
involved  in  tbds  proceeding,  and  before  the 
petition  had  been  filed,  Carl  Cobum  present- 
ed to  Iioren  for  his  signature  a  conveyance 
to  one  Bichards  of  the  property  In  the  city 
of  San  Francisco  constituting  the  dty  hall 
site,  a  like  conveyance  to  one  Gayety  of  the 
New  Tear's  Point  ranch,  a  laige  portion  of 
Cobum's  holdings  In  San  Mateo  county,  one 
to  Albdon  Weeks  of  other  valuable  property 
in  San  Mateo  county.  There  were  also  pre- 
sented to  him  leases  of  property  in  the  town 
of  Pescadero  which  Cobum  did  not  own  (In- 
cluding the  public  school  lot  and  that  occu- 
pied by  the  Catholic  church),  of  the  land  in 
Oakland  used  as  the  station  of  the  Southern 
Pacific  Railroad  Company,  and  of  a  block  of 
land  In  San  Francisco  In  which,  too,  Coburn 
had  never  claimed  any  Inter^L  The  pur- 
pose of  seeking  the  execution  of  these  papers 
was,  as  Asro  Coburn  testified,  to  ascertain 
whether  the  appellant  was  incompetent,  and 
to  secure  evldenoe  on  the  point.  Ixiren  Co- 
bum  took  the  Parlous  papers  on  the  differ- 
ent oecaalons  wlwit  th«y  wen  handed  to  htm. 
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looked  at  tbem  aa  If  be  were  reading  them, 
and  executed  than,  one  and  all.  In  no  in- 
atance  did  he  recetve  or  donand  anr  cbnsld- 
eratton,  except  In  the  case  of  one  of  the 
Pescadero  leases,  upon  the  signing  of  which 
$5  was  paid  him.  When  questioned  concern- 
ing these  papers,  the  appellant  denounced 
some  of  them  as  frandulent,  staUng,  as  to 
others,  that  he  had  nerer  signed  them.  The 
learned  trial  judge,  in  commenting  npon  this 
phase  of  the  cas<B,  used  the  following  perti- 
nent latiffTia^e:  "The  fact  that  before  the  in- 
auguration of  these  proceedings  he  signed 
various  deeds  and  leases  *  *  *  might  not 
be  of  80  much  Importance  if  respondent  could 
ocplain  In  any  way  why  he  did  so.  But  he 
cannot,  and  upon  this  hearing,  although  they 
were  the  real  basis  of  the  proceedings  against 
him,  he  bad  but  a  hazy  recollection  of  ever 
having  seen  or  heard  of  them  before.  Coun- 
sel urges  that  he  was  tricked  by  a  trusted 
agent,  but  this  Is  the  explanation  offered  by 
counsel  and  not  respondent;  and  If  one 
trusted  agent  can  procure  the  signing  by 
respondent  of  papers  of  this  character,  and 
about  which,  even  whoi  called  to  his  atten- 
tion, he  bas  no  knowledge,  and  concerning 
the  execution  of  which  he  has  no  recollec- 
tion, it  Is  not  unlikely  that  another  person 
securing  his  confidence  could  do  the  same." 

The  foregoing  summary  la,  in  our  judg- 
ment, ample  to  show  that  there  was  evidence 
justifying  the  findings  assailed.  We  shall 
not,  therefore,  do  more  than  refer  to  other 
pt^ta  brought  out  by  the  petitioner,  such  as 
the  appellant's  failure  of  memory  with  re- 
spect to  other  matters  than  those  already 
mentioned,  his  belief,  claimed  by  the  re- 
spondents to  be  a  delusion,  that  the  property 
owned  by  Mm  in  San  Mateo  county  extended 
for  a  number  of  miles  to  the  north  of  his 
actual  boundary,  or  the  testimony  of  an  ex- 
pert alienist  that,  in  bis  opinion,  Loren  Co- 
bum  was  of  unsound  ndnd. 

There  was,  to  be  sure,  a  great  deal  of  tes- 
timony lending  support  to  the  claim  that 
Ijoren  Cobum  bad  the  moital  capacity  ordi- 
narily fonnd  in  a  man  of  his  years.  His  own 
examination  disclosed^  In  many  particulars, 
an  understanding  grasp  of  bis  aitnatton,  his 
relations  to  those  about  him,  and  his  affairs. 
But  other  parts  of  his  own  testimony,  and 
tbe  remaining  evidence  offered  to  sustain  the 
allegations  of  the  petition  were  certainly 
ancb  as  to  justify  the  trial  court  In  its  belief 
tbat  the  appellant  bad.  In  consequence  of  old 
age,  suffered  an  Impairment  of  bis  mental 
powers  to  sudi  an  extent  as  to  make  him  in- 
capable of  directing  his  business  and  proper- 
ty in  a  rational  manner.  This,  with  the 
further  showing  indicating  his  vulnerability 
to  the  efforts  of  designing  persons,  clearly 
flUed  tbe  measure  of  tbe  statute. 

[11]  The  tratimony  may  fairly  be  said  to 
establish  that  tbe  appellant  was,  considering 
his  age,  of  at  least  normal  physical  health 
and  vigor.  It  la  argued  that,  for  tbls  rea- 
son, taie  finding  that  be  was  "incapable  of 


BBPOBTBB  ^1. 

taking  card  of  blmseir'  is  without  support 
But  we  do  not  think  the  statute  Is  dedgned 
to  prevent  tbe  appointmrat  of  a  guardian 
at  a  person  mentally  incapable  of  taking 
care  of  his  property,  unless  he  is  also  shown 
to  be  unable  to  perform  the  acts  necessary 
to  tbe  bodily  care  Of  his  person.  As  we  have 
seen,  tbe  section  (1763)  providing  for  tbe 
petition  requires  only  an  allegation  of  In- 
competency "to  manage  bis  property."  The 
following  section  authorizes  an  appointment 
If  it  appears  that  the  person  is  incapable  of 
"taking  care  of  himself  and  managing  bis 
pn^rty."  The  phrase  la  In  the  conjunctive, 
and  the  requirement  is  fulfilled  If  inability 
In  either  direction  la  shown.  And,  finally, 
aectlon  1767  defines  an  Incompetent  as  one 
"imable  *  *  *  to  properly  manage  and 
take  care  of  himself  or  bis  property."  The 
main  purpose  of  the  statute  la  tbe  protection 
of  i»«perty  (Com.  v.  Schneider.  69  Pa.  330). 
and  we  think  the  l^cUOatlve  view  was  tbat 
the  inability  to  take  care  of  himself  neces- 
sarily results  from  the  determination  tbat 
tbe  person  is  **lnBane,  or  from  any  cause  In- 
competent to  manage  bis  property."  In  oth- 
er words,  the  care  of  one's  self  means,  not 
merely  attention  to  the  physical  needs  of 
the  body,  but  tbat  control  of  one's  actions 
and  conduct  wbldi  is  exercised  by  a  normal 
mind. 

Tbe  appellant  assigns  a  great  many  rul- 
ings aa  errors  of  law.  We  shall,  very  bri^y, 
noUce  those  that  seem  to  possess  any  sub- 
stantial Importance. 

t14]  It  is  argued  tbat  tbe  court  should  not 
have  permitted  tbe  petitlotaer,  over  the  ap- 
pellant's objection,  to  call  tbe  latter  as  a 
witness  and  ezandne  him.  Bnt  we  see  no 
reason  why  this  could  not  be  done.  The 
Code  (section  1763),  in  requiring  tbat  tbe 
person  alleged  to  be  Incompetent  "must  be 
produced  at  the  hearing,"  seems  to  con- 
template an  examination.  The  point  that  he 
Is  compelled  to  be  a  witness  against  Mmself 
Is  not  applicable  to  any  bnt  a  criminal  pro- 
ceeding, which  this  Is  not. 

[IB]  Some  questions  were  objected  to  on 
the  ground  that  they  called  upon  tbe  appel- 
lant to  give  testimony  which  might  be  detri- 
mental to  bis  Interests  in  other  pending  liti- 
gation. But  we  are  cited  to  no  authority, 
and  we  know  of  none,  authorizing  tbe  rejec- 
tion of  testimony,  relevant  and  otherwise 
competent,  for  this  reason.  The  same  thing 
may  be  said  of  certain  questions  objected 
to  on  the  ground  that  tbey  inquired  into  tbe 
appellant's  private  affairs. 

[1 1]  Tbe  opinion  of  Azro  A.  Cobum  regard- 
ing the  sanity  of  Loren  was  ^ven,  over  tbe 
objection  that  the  witness  was  not  shown 
to  be  an  'intimate  acquaintance."  Code  Civ. 
Proc.  I  1870,  subd.  10.  But,  in  the  deter- 
mination of  this  preliminary  question,  the 
trial  court  bas  a  wide  range  of  discretion, 
and  no  abuse  of  discretion  was  shown  in 
this  Instance. 

■   Much  of  tbe  documratary  eridenee  object- 
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ed  to  was  offered  and  was  admissible  as  a 
basis  for  testing  the  appeUant's  memory  con- 
ownlDS  In^tortsnt  litigation  or  other  trana- 
actio&s  affecting  Us  property  Interests. 
Wblle  an  lnu>aired  memorr  may  not,  In  and 
of  ItaeU,  establlsb  Incompetency,  it  is  an  ele- 
ment to  be  considered. 

[1 7, 1 1]  T&e  appellant  was  not  permitted 
to  ask  Azro  A.  Cobum,  on  cross-examina- 
tion, how  much  money  he  had  spent  In  the 
proceeding  to  have  Loren  Cobum  declared 
Incompetent  The  question  was  proper  as 
tending  to  Uln&trate  the  Interest  of  the  wit- 
ness, but,  in  Tlew  of  the  fact  that  it  was  ad- 
mitted that  the  witness  had  paid  all  of  the 
expenses  of  both  trials,  as  well  as  of  the 
former  appeal,  amounting  to  at  least  $1S,- 
000,  no  real  prejudice  could  have  been  caus- 
ed to  the  appellant  by  the  ruling. 

Further  exceptions  to  rulings  on  the  ad- 
mission or  rejection  of  evidence  are  so  num- 
erous tliat  they  cannot  be  here  detailed.  All 
have,  however,  been  examined,  and  we  are 
satisfied  tliat  the  rulings  were  either  correct 
or  were  not  substantiaUy  inrejudlclal  to  the 
aK>ellant.  The  record  of  the  trial,  as  a 
whole,  makes  it  rery  clear  that  the  trial 
court  was  actuated  by  the  desire  to  treat  the 
appellant  with  absolute  fairness  and  to  show 
him  every  courtesy  that  his  unfortunate  sit- 
uation called  for. 

[II]  The  appellant  suggested  that,  If  the 
court  should  appoint  a  guardian  at  all.  It 
appoint  his  wife  guardian  of  his  person,  and 
Union  Trust  Company  of  San  Francisco,  a 
corporation,  guardian  of  his  estate.  The 
court,  however,  appointed  M.  J.  Hynes,  who 
was  a  stranger  to  the  appellant,  guardian  of 
both  pHBon  and  estate.  There  was  no  error 
In  this.  The  court  is  authorized  to  select  a 
proper  person  to  act  as  guardian  (Halett  t. 
Patrick,  49  Gal.  690;  Guardianship  of  Sul- 
livan, 143  Cal.  402,  77  Pac.  153),  and  there 
ifl  no  jwovlsion  similar  to  that  of  section 
1748  relative  to  guardians  of  minors,  requir- 
ing the  court  to  give  any  w^ght  to  the  pref- 
erence of  the  ward.  The  competency  and 
fltness  of  Mr.  Hynes  are  not  questioned,  and 
the  court,  in  anx^tli^  him,  cannot  be  said 
to  have  abused  the  discretion  committed 
to  It 

[9t]  Nor  did  the  court  err  in  declining  to 
permit  the  reopening  of  the  case,  several 
months  after  Its  submission,  upon  the  ai^l- 
lant^a  claim  that  he  could  introduce  evi- 
dence, not  theretofore  obtainable,  affecting 
the  reputation  of  Carl  Cobum  for  truth,  hon- 
esty, and  int^nty,  and  the  bias  of  said  Carl 
Co  born.  8ndi  applications  are  addressed  to 
the  discretion  of  the  court  (Bflller  v.  Sharp, 
49  CkL  233  ;  8.  v.  Breweries  v.  Sehurtz,  104 
CaL  4S0,  88  Pac.  92),  and  no  abuse  of  that 
discretion  la  here  shown.  The  court  may 
well  have  concluded,  from  the  face  of  the 
affidavit  offered  In  BUM>ort  of  the  motion, 
that  all  eonqpetent  evidence  tending  to  show 
that  Carl's  reputation  was  bad,  If  sacb  were 
tlie  UCt,  Goold  bavfl  hesn  obtained  and  inro- 


duced  before  the  clMe  of  the  trlaL  And,  on 
the  question  of  bias,  the  intereiit  of  the  wit- 
ness was  not  disputed,  and  the  new  testi- 
mony proposed  to  be  offered  was  not  of  suffi- 
cient importaoce  to  require  the  court  to  re* 
open  the  case. 

[21]  No  request  was  made  for  a  trial  by 
Jury,  and  the  case  was  tried  by  the  courts 
without  a  protest  or  contrary  suggestion 
from  any  one.  It  Is  now  contended  that  the 
court  should,  of  its  own  motion,  have  called  a 
Jury  to  try  the  Issues,  and  that  Its  ftllure 
to  do  BO  necessitates  a  reversal.  Irrespective 
of  the  questioQ  whether  a  Jury  trial  was  or 
could  be  waived  by  the  incompefetft,  a  suffi- 
cient answer  to  the  point  made  is  that  the 
proceeding  Is  not  one  of  those  In  which  the 
right  of  trial  by  jury  is  absolutely  guaran- 
teed by  the  Constitution.  The  constitutional 
provision  secures  the  right  to  a  Jury  trial 
only  in  cases  1a  which  the  right  existed  at 
common  law.  Koppikus  v.  State  Cap. 
Com'rs,  1ft  Cal.  248;  Casi^dy  v.  Sullivan,  64 
Cal.  2S6,  28  Pac.  234.  Generally  spealdng  It 
has  reference  to  criminal  cases,  and  to  ac- 
tions at  law,  as  distinguished  from  cases  of 
equ(ty  (Pac.  Ry,  Co.  v.  Wade,  9l  Cal.  449,  27 
Pac.  768,  13  L.  R.  A.  754,  28  Am.  St  Rep. 
201),  or  special  prbceedings  (12  Eacy.  Plead. 
&  Prac.  239). 

As  we  have  already  had  occasion  to  say, 
the  present  proceeding  is  not  a  criminal  case. 
Nor  Is  it  an  action  at  law.  Whether  It  be- 
regarded  as  of  an  equitable  nature,  or  aa  a 
special  proceeding  In  probate,  it  Is  not  a' 
case  In  which,  at  common  law,  an  absolute 
right  of  trial  by  Jury  existed.  24  Cyc.  132; 
Gaston  v.  Babcock,  6  Wis.  603 ;  Shroyer  v. 
Richmond,  16  Ohio  St  455;  Hagany  v.  Coh- 
nen,  29  Ohio  St.  82.  If  It  be  of  an  equlUble 
nature,  the  familiar  mle  Is  that  the  calling 
of  a  Jury  rests  In  the  discretion  of  the  court 
If,  on  the  other  hand.  It  be  viewed  as  a  mat- 
ter in  probate,  the  only  right  to  a  Jury  trial 
that  can  possibly  be  claimed  under  the  statute 
is  conditioned  upon  the  making  of  a  demand. 
Code  av.  Proc.  |  1717.  It  follows  that,  in 
the  absence  of  a  demand,  no  right  of  the  ap- 
pellant was  Infringed  by  the  action  of  the 
court  In  proceeding  to  a  trial  of  the  Issnca 
without  a  Jury. 

We  are  not  without  appreciation  of  the 
importance  of  this  proceeding  to  the  Bippel- 
lant  It  is  a  harsh  necessity  that  compels  a 
court  to  subject  to  the  control  of  a  guardian 
the  person  and  property  of  a  man  who  has, 
during  a  long  life,  displayed  the  capacity 
and  frugality  requisite  to  the  acquisition 
and  iretention  of  so  large  an  estate,  and  who 
stlU  preserves,  to  a  considerable  degree,  his 
native  shrewdness.  The  effort  of  the  appel- 
lant, and  of  his  very  industrious  and  seal- 
ons  counsel,  to  avoid  this  result,  must  ap< 
peal  to  the  sympathies  of  every  one.  But 
when  it  is  shown  that  the  appellant's  men- 
tal powers  have  deteriorated  to  such  ao 
extent  as  to  unfit  him  for  the  management 
of  his  j/xop^eBf  and  to  render  Um  a  Uke* 
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ly  Tietliii  to  the  wiles  of  designing  persons, 
It  becomes  the  duty  of  the  trial  court  to  pnt 
him  under  guardianship,  to  the  end  that  he 
may  be  protected  not  only  from  those  who 
might  seek  to  Impose  upon  him,  but  from  his 
own  incapacity. 

The  Judgment  and  the  order  denying  a 
new  trial  are  affirmed. 

We  concur:  SHAW,  J.;  AN6EL0TTI,  J. 


a65  Cel.  US) 

PLUMAS  COUNTY  BANK  7.  BANK  OF 
BIDEOUT,  SMITH  &  CO. 
(Sac.  1.904.) 
(Supreme  Court  of  California.   March  19,  1913. 
Rehearing  Denied-April  18,  1913.) 

1.  Bahkb  and  BANKina  (S  166*>~Insoi.tbrt 
Bahk— Rkckxft  or  Pafkb  vob  Coujectioh 

— LIABII.ITT  of  PaBTIES. 

Though  it  ia  a  fraud  for  an  insolvent  bask 
to  receive  commercial  paper  for  collection,  and 
though  it  acquires  no  title  whatever  the  form 
of  indorsement  may  be,  yet,  where  a  check 
drawn  by  a  depositor  on  his  bank  and  indorsed 
in  blank  is  transferred  to  another  bank,  which 
Ls  insolvent,  and  advances  are  made  thereon  in 
good  faith,  the  depositor  most  stand  tbe  loss. 

[Ed.  Note. — For  other  cases,  see  Banks  *and 
Banking.  Cent.  Dig.  U  674-678.  680;  Dec. 
Dig.  I  166.*] 

2.  Banks  and  Banking  (S  156*)  —  Depos- 
rroBS— Debtor  and  Cbeditob. 

Where  a  depositor  of  a  bank,  desiring  to 
open  an  account  witii  a  tnut  company,  drew 
a  check  on  tbe  liank  in  a  sum  less  than  the  de- 
posit, and  transmitted  it  to  tlie  trust  company, 
with  directions  to  give  credit  for  tbe  amount 
thereof,  and  Uie  trust  company  received  the 
check  and  gave  credit  therefor,  and  the  bank 
honored  the  check,  the  relation  between  tbe  de- 
positor and  the  trust  company  was  tbat  of 
creditor  and  dehtor,  and  the  Insolvency  of  the 
trust  company  shortly  after  the  giving  of  tbe 
credit  did  not  authorize  tbe  depositor  to  bold 
the  bank  liable  for  the  loss  sustained. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  if  639-51G;  Dec  Dig.  i 
WW.*] 

8.  Banks  and  Banking  (8  166*)— Deliveht 
OT  Check  fob  Coi.i.ection— Payment. 
A  depositor  in  a  bank,  desiring  to  open  an 
account  with  a  trust  company,  drew  a  check  on 
tbe  bank  In  a  sum  less  than  the  deposit,  and 
transmitted  It  to  the  trust  company,  witb  di- 
rections to  open  an  account  and  give  credit  for 
tbe  amount  Uiereof.  The  timst  company  receiv- 
ed the  check,  and  gave  credit  therefor.  Tbe 
bank  had  on  deposit  with  the  trust  company  a 
sum  less  than  the  check,  but  it  honored  the 
check  and  transmitted  a  draft  for  Jhe  excess 
before  the  trust  company  closed  its  doors  on 
account  of  insolvency.  The  books  of  the  trust 
company  did  not  give  the  bank  credit,  and  an 
officer  thereof  returned  the  uncollected  draft. 
The  bank  acted  in  good  faith,  and  neither  it 
nor  the  depositor  knew  of  the  insolvency  of  the 
tnut  company.  Held,  tbat  though  the  check, 
drawn  by  the  depositor,  was  sent  to  the  trust 
company  for  collection  only,  the  loss  resnlting 
from  the  insolvency  must  fall  on  tbe  depositor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  »  674-678.  686;  Dec 
Dig.  8 

Department  2.  Appeal  from  Superior 
Court,  Butte  County;  J.  C.  Gray.  Judge. 


Action  by  the  nomas  County  Bank  against 
the  Bank  of  Bldeout.  Smith  ft  Go.  From  a 
Judgment  for  defendant  and  ttom  an  <«der 
denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

U.  S.  Webb,  Jesse  W.  Ulienthal,  and  Ray- 
mond Benjamin,  all  of  San  Frandsco,  for 
appellant  F.  a  Lusk,  of  Ghloo,  and  A.  F. 
Jones,  of  OrovUle^  for  respondent 

MELVIN,  J.  Plaintiff  sued  for  the  sum 
of  $16,000  alleged  to  l>e  a  deposit  properly  to 
Its  credit  in  the  bank  of  defendant  corpora- 
tion. From  a  Judgment  against  It  and  from 
an  order  denying  its  motion  for  a  new  trial 
the  Plumas  County  Bank  appeals. 

Regarding  tbe  f&cts  of  this  case,  there  is 
very  little  dispute.  Indeed,  the  bill  of  ex- 
ceptions is  made  up  in  part  of  an  agreed 
sta^tement  of  facts,  those  essential  to  this 
opinion  t)eing  as  follows:  "On  October  28, 
1907,  the  plaintiff  bank  had  on  deposit  subject 
to  check,  in  tbe  defendant  bank  over  (15,000. 
and  tbe  defendant  bank  had  on  deposit  in 
California  Safe  Deposit  &  Trust  Compauy 
the  sum  of  (12,506.29,  and' for  several  years 
prior  thereto  had  kept  an  account  vrlth  said 
California  Safe  Deposit  &  Trust  Companr 
to  the  credit  of  which  It  from  time  to  time 
made  deposits  and  from  time  to  time  drew 
checks  or  drafts  on  the  same."  On  October 
24,  1907,  plaintiff  desiring  to  open  an  account 
with  the  California  Safe  Deposit  &  a?rust 
Compauy,  drew  Its  check  No.  215  on  def&iA- 
ant  payable  to  tbat  corporation  (which  we 
will  hereafter  for  tbe  sake  of  brevity  call  the 
Trust  Company)  for  the  sum  of  $15,000,  and 
on  the  same  day  deposited  the  said  chec^  in 
the  mail  at  Quincy  directed  to  the  Trust 
Company.  With  the  check  was  a  letter  con- 
taining, among  other  things,  the  following 
language:  "We  have  thought  the  matter  over 
and  have  concluded  to  open  an  account  with 
you  for  the  present  at  least  Inclosed  here- 
with you  will  find  our  draft  on  the  Bank  of 
Hideout  Smith  Sc.  Compauy  of  Orovllle,  In 
your  favor  for  the  sum  of  916,000,  which 
amount  you  will  please  place  to  our  credit 
and  send  us  receipt  for  the  same."  This 
check  and  letter  were  received  by  the  Trust 
Company  on  October  28,  1907.  Shortly  after 
2  o'clock  on  October  30,  1907,  the  Trust  Com- 
pany closed  its  doors.  It  is  also  true  that 
(we  quote  from  the  stipulated  statement)  "for 
and  during  30  days  prior  to  October  30,  1007, 
the  said  California  Safe  Deposit  &  Trust  Cona- 
pany  was  insolvent,  bat  neither  party  to  this 
action  bad  any  knowledge  or  notice  of  such 
Insolvency  at  that  time.  That  said  bank, 
while  in  fact  insolvent  during  Eiaid  30  days, 
paid  all  Its  obligations  as  presented,  and  as 
payment  was  demanded  from  said  bank. 
That  each  of  tbe  parties  to  this  action  had 
notice  and  knowledge  of  the  suspension  of 
said  bank  from  and  after  the  31st  day  of 
Octot)er,  1907,  and  that  It  never  res  Dined 
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bnslness  after  It  auapended  on.  the  30tb  day 
of  October,  1907.  That  It  has  never  since 
resumed  business,  and  has  been  at  all  times 
from  that  date  Insolrent"  E.  J.  Le  Breton 
waa  Appelated  receiver  of  the  Insolvent  cor- 
poration January  14,  1908.  During  the  fol- 
lowing month  plaintiff  demanded  flS,000 
from  the  defendant  corporation,  but  said  de- 
mand was  refused  on  the  ground  that  i>ay- 
ment  bad  theretofore-  been  made.  On  Octo> 
bar  28,  1907,  the  manager  of  the  Trust  Con^ 
pany  wrote  to  the  cashier  of  the  Plumas 
County  Bank,  One  paragraph  of  his  letter 
was  as  follows:  "I  desire  to  acknowledge 
with  thanks  your  esCeeiued  favor  of  24th  lust. 
In  which  yoQ  Inclose  your  check  on  the  Bank 
of  Rideout,  Smith  A  Company,  Orovtlle,  for 
916.000.00  and  Instruct  us  to  place  same  to 
your  credit  This  has  been  done  and  a  for- 
mal acknowledgment  will  be  sent  you."  On 
Kovember  1,  1907,  the  cashier  of  the  Plumas 
County  Bank  telegraphed  tbe  defendant  to 
stop  payment  on  the  $1S,000  draft  drawn  In 
favor  of  the  Trust  Company. 

In  addition  to  tbe  stipulated  facts  tbe 
court  found:  "That  upon  the  receipt  by  said 
California  Safe  Deposit  &  Trust  Company 
of  said  check  No.  215  in  favor  of  California 
Safe  Deposit  &  Trust  Company  and  said  let- 
ter from  said  Plumas  County  Bank  to  said 
California  Safe  Deposit  &  Trust  Company 
tbe  said  California  Safe  Deposit  k  Trust 
Company  credited  the  same  In  its  cash  book 
being  its  book  of  original  entry  to  the  plain- 
tiff baDk,  and  on  the  same  day  this  credit  to 
the  plaintltr  bank  of  said  sum  in  tbe  cash 
book  of  the  California  Safe  Deposit  &  Trust 
Company  was  posted  from  the  cash  book  in- 
to Individual  ledger  No.  2  of  said  Calif  orcla 
Safe  Deport  &  Trust  Company,  said  entries 
showing  that  the  plaintiff  bank  was  upon 
that  day,  October  28.  1907,  credited  with 
$15,000  on  the  books  of  the  CaUfornla  Safe 
Deposit  &  Trust  Company."  That  a  deposit 
tag  marked  "New"  and  sbowing  a  credit  of 
$15,000  In  favor  of  the  Plumas  County  Bank 
was  filed  among  the  papers  of  the  Trust 
Company  on  October  28,  1907,  and  that  said 
tag  contained,  among  other  things,  the  fol- 
lowing: "In  receiving  checks  on  deposit,  pay- 
able elsewhere  than  in  San  Francisco,  this 
bank  assumes  no  responsibility  for  the  fail- 
ure of  any  of  Its  direct  or  indirect  collect- 
ing agents,  and  shall  only  be  held  liable 
when  jHwieeds  in  actual  funds  or  solvent 
credits  shall  bave  come  into  Its  poesesfdon. 
Under  these  conditions.  Items  previously 
credited  may  be  charged  back  to  the  depoe* 
iter's  account  In  making  this  deposit,  the 
depositor  hereby  assents  to  the  foregoing 
conditions."  That  on  the  same  day  tbe  said 
<dieck  Na  215  was  mailed  to  the  defendant 
attached  to  the  following  memorandum : 
«*Oallfomia  Safe  Dqioslt  &  Trust  Company. 
San  Francisco,  October  28,  1907.  To  Bank 
of  Hideout  Smith  &  Co.,  OrovUle:  Herewith 
for  collection  and  credit  drawn  on  you: 
Amount,  lUMtOa"  That  on  Octobar  29th  th^ 


check  and  memorandum  were  received  by  de- 
fendant marked  "Paid,"  and  defendant  deb- 
ited plaintltr  on  its  books  with  check  No. . 
215.  "That  the  plaintiff  bank  sent  the  said 
check  No.  21S  for  fl6,000  to  CalUonda  Safe 
Deposit  &  Trust  Company  for  the  purpose 
of  transferring  that  sum  of  money  for  which 
it  had  credit  at  the  Bank  of  Rideout,  Smith 
&  Co.  to  California  Safe  Deposit  &  Trust 
Company,  and  giving  the  plaintiff  bank  cred- 
it there  for  said  sum.  *  *  •  That  when 
said  check  No.  215  was  rec^ved  by  said  de- 
fendant bank  and  said  transfer  bad  been 
made  upon  the  books  of  said  defendant 
bank,  and  the  said  sum  of  f 15,000  credited 
to  the  California  Safe  Deposit  &  Trust  Com- 
pany, said  defendant  bank  knew  that  Its  ac- 
count with  California  Safe  Deposit  &  Trust 
Company  would  be  overdrawn  In  an  approxi- 
mate sum  of  92,000,  and  desiring  to  have  no 
overdraft  at  tbe  California  Safe  Deposit  & 
Trust  Company's  bank,  and  to  keep  a  bal- 
ance continually  there,  it  sent  to  that  bank 
on  the  29th  day  of  October,  1907.  not  only 
its  draft  on  said  California  Safe  Deposit  & 
Trust  Company  for  tbe  {15,000  item  and 
$48.73  additioual  thereto  to  cover  other  small 
items,  but  also  sent  a  cash  draft  for  $5,000 
In  favor  of  California  Safe  Deposit  &  Trust 
Company  on  the  Mercantile  Trust  Company 
of  San  Francisco."  That  on  the  same  day 
both  drafts  were  placed  in  the  post  office  at 
OrovlUe  contained  in  envelopes  properly  ad* 
dressed  to  the  Trust  Company  in  San  Fran- 
dsco,  and  having  the  postage  thereon  pre- 
paid. "That  said  draft  No.  -307  for  $15,- 
048.73  was  received  by  the  CaUfornla  Safe 
Deposit  &  Trust  Company  at  or  before  the 
hour  of  noon  on  October  30,  1907.  and  the 
said  draft  for  $5,000  was  received  by  the 
California  Safe  Deposit  &  Trust  Company 
about  the  hour  of  noon  on  October  30,  1907, 
but  the  exact  time  of  its  receipt  cannot  be 
ascertained."  That  the  draft  on  the  Mer- 
cantile Trust  Company  was  not  cashed  by 
the  California  Safe  Deposit  &  Trust  Com- 
pany, but  two  days  after  the  suspension  of 
said  last-named  bank  the  said  draft  for  $5^- 
000  was  returned  uncashed  to  the  defendant 
bank.  That  subsequently  the  receiver  of  the 
Trust  Company  demanded  and  received  from 
tbe  defendant  bank  $2,648.44,  being  tbe  dif- 
ference between  Its  draft  No.  807  and  the 
amount  of  its  former  balance  witii  the  Trust 
Company.  "That  upon  the  receipt  by  said 
California  Safe  D^>rait  &  Trust  Company  of 
said  draft  No.  307  at  About  the  hour  of  noon 
on  said  October  30,  1907,  said  draft  was 
passed  into  the  hands  of  a  clerk  of  said  Cal- 
ifornia Safe  Deposit  &  Trust  Company,  who 
upon  examining  the  booka  of  said  CaUfornla 
Safe  Deposit  &  Trust  Company  found  that 
said  books  showed  at  that  time  a  credit  to 
the  account  of  the  defendant  bank  of  the 
sum  of  $12,705.28  only,  and  thereupon  re- 
ported to  tbe  manager  of  said  California 
Safe  Deposit  &  Trost  Company  the  rinoont 
of  balance  shown  on  nid  books  to  be  doe  to 
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ttai^  defendant  l)ank,  and  was  then  and  tbere 
Instructed  by  tlie  manager  of  salQ  Callfomla 
■Safe  Deposit  &  Tmst  Company  to  hold  said 
draft  No.  307  tor  »16,M8.73  over.  That 
thereupon  an  entry  was  made  upon  the  pag- 
es of  the  Interior  collection  book  of  said 
California  Safe  Deposit  St  Tnist  Company, 
which  showed  a  copy  of  the  remittance  slip 
accompanying  draft  No.  307  of  the  defend- 
ant bank,  noted  as  follows:  'Dft  Held  Over.' 
That  said  draft  No.  307  was  not  before  the 
closing  of  the  doors  of  the  California  Safe 
Deposit  &  Trust  Company  canceled,  stamp- 
ed, or  in  any  manner  marked,  nor  was  any 
entry,  marking,  or  notation  of  any  kind  or 
character  made  thereOn  until  after  the  doors 
of  the  California  Safe  Deposit  &  Trust  Com- 
pany were  dosed,  to  wit,  on  the  14th  day  of 
March,  1908."  That  defendant  bank  was  not 
debited  with  draft  No.  307  on  the  'books  of 
the  Trust  Company,  "That  during  the  en- 
tire months  of  October  and  NoTember,  1007, 
and  for  more  than  two  years  prior  thereto, 
It  was  the  custom  in  the  dty  of  San  Fran- 
cisco of  the  California  Safe  Deposit  ft  Ttust 
Company  and  of  all  other  banks  in  said  dty 
recommendation  of  their  clearing  house 
that  In  receiving  notes,  drafts,  and  checks 
on  points  other  than  said  dty  of  San  FVan- 
dsco,  dther  for  collection  or  credit,  that  the 
bank  at  which  said  check  was  deposited  for 
collection  should  transmit  the  same  in  the 
usual  manner  for  collection  either  to  the 
bank  on  which  it  was  drawn,  or  to  such 
banks  or  persons  as  it  might  deem  reliable, 
and  that  the  bank  to  which  it  was  sent 
might  remit  by  check,  draft,  certificate,  or 
cash  for  the  proceeds  of  any  collection,  in- 
atead  of  remitting  the  exact  money  collect- 
ed." That  the  draft  for  $5,000  on  the  Mer- 
cantile Trust  Company  in  favor  of  the  Cali- 
fornia Sate  Deposit  &  Trust  Company  was 
good,  and  would  have  been  paid  if  present- 
ed. That  "during  ioore  than  two  years  prior 
to  October  30,  1907i  the  defendant  bank 
maintained  a  deposit  with  the  California 
Safe  Deposit  &  Trust  Company,  but  at  no 
time  did  the  Calif ornia  Safe  Deposit  &  Trust 
Company  have  a  deposit  with  the  defendant 
bank.  That  during  said  two  years  the  CaU- 
fomia  Safe  Deposit  &  Trust  Company  fre- 
qnently  sent  checks  and  drafts  to  the  de- 
fendant bank,  and  the  letters  accompanying 
Borne  of  them  read  for  collection  and  credit,' 
and  the  letters  accompanying  others  of  them 
read  for  'collection  and  returns,'  and  the  let- 
ters accompanying  still  others  did  not  state 
whether  they  were  sent  for  'collections'  or 
'returns,'  but  in  every  such  case  the  defend- 
ant bank  immediately  remitted  the  amount 
of  said  collections  to  the  California  Safe  De- 
posit ft  Trust  Company,  end  In  all  such  cas- 
es the  same  practice  was  pursued  as  was  fol- 
lowed In  the  case  of  chedc  No.  215." 

tl]  At  the  outset  it  may  be  well  to  say 
that  we  do  not  Uiink  the  insolvency  of  the 
Trust  Company  before  the  actual  closing  of 
Ub  doors  was  a  material  factor  in  this  case. 


It  Is  highly 'probable  that  some  of  the  offi- 
cers of  that  corporation  knew  at  Urn  insol- 
vent condition  long  before  the  doors  were 
closed  to  the  public;  and.  If  this  action  were 
against  such  officers  or  some  one  In  inrivlty 
with  them,  their  fraud  would  be  available 
to  plaintift  tf  he  desired  to  set  aside  any 
transaction  with  the  bank.  For  example,  if 
the  check  for  $15,000  sent  by  the  Plumas 
County  Bank  had  reached  San  Frandsco 
after  the  Trust  Company  had'  closed  its 
doors,  doabtlees  it  could  have  been  recovw- 
ed  from  the  receiver.  But  we  are  consider- 
ing the  respective  rights  of  two  equally  in- 
nocent parties  both  dealing  with  an  appar- 
ently solvent  corporation.  As  between  the 
plaintiff  and  the  Trust  Company,  the  accept' 
ance  of  the  former's  deposit  by  the  latter 
while  it  was  insolvent  was  a  fraud;  but  it 
was  also  a  fraud  against  the  defendant 
Neither  of  these  Innocent  parties  can  gain 
any  advantage  over  the  other  by  reason  of 
the  fraud  of  a  third  party  practiced  upon 
both  of  them.  The  rule  is  thus  stated  by  a 
distinguished  author:  "It  is  a  fraud  for  an 
Insolvent  depository  to  rec^ve  paper  for  col- 
lection, and,  no  matter  what  may  be  the  in- 
dorsement, the  bank  acquires  no  title.  But 
if  a  check  indorsed  In  blank  Is  transferred 
to  another  bank,  and  advances  are  made 
thereon  In  good  f&lth,  it  can  hold  the  che<^ 
The  depositor  in  such  a  case  mnst  suffer  that 
the  great  rule,  where  a  bona  fide  holder  of 
paper  Is  protected  In  taking  it,  may  be  pre- 
served." 2  BoUes,  Modern  Law  of  Banking, 
I  17. 

12]  The  principal  and  Indeed  the  crucial 
question  In  this  case  Is  whether  the  relation 
between  the  Plumas  County  Bank  and  the 
Trust  Company  was  one  of  principal  and 
agent  or  creditor  and  debtor.  In  thia  be- 
half appellant  cites  certain  anthorltleB, 
which  we  wtU  ivoceed  to  examlna. 

In  Hazlett  v.  Commercial  Kat.  Bank,  132 
Pa.  119,  19  Aa  66.  the  plalntUC  bad  deposit- 
ed his  check  for  $5,000  to  his  account  with 
the  Commercial  National  Bank  of  Philadel- 
phia. This  was  drawn  against  the  Penn 
Bank  of  Pittsburgh,  He  was  credited  with 
$6,000,  and  the  check  was  sent  to  the  Peun 
Bank.  It  was  charged  to  the  account  of  Mr. 
Hazlett,  and  the  draft  of  the  Penn  Bank  on 
the  Bank  of  the  Republic  was  sent  to  the 
Commerdal  National  Bank.  This  was  refus- 
ed payment  on  presentation,  and  Mr.  HaslM 
was  notified  of  that  fact  He  tb&k  wired 
the  Commerdal  National  Bank  that  the 
Penn  Bank  was  "all  right"  and  that  its 
draft  "wonld  be  paid  In  a  day  or  two."  He 
added:  "Please  hold  for  a  few  days  and  if 
not  honored,  return  it  to  me."  The  court 
held  that  the  defendant  bank  was  his  agent, 
and  that  his  order  to  hold  the  draft  excused 
and  condoned  the  delay  which  prevented 
Its  collection.  The  court  did  use  this  lan- 
guage which  plaintiff  here  dtes:  "Whra  the 
plaintiff  drew  bla  check  for  IS^OOa  oa  Uie 
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Penn  Bank  of  Pittsburgh,  and  aepostted  said 
check  wltb  the  Commercial  Bank  of  Phil- 
adelphia for  collection,  he  made  the  latter 
bank  his  agenL  The  mere  fact  that  the  col- 
lecting bank  credited  him  with  the  check  as 
cash  did  not  alter  that  relation.  This  Is 
done  daily — ^indeed,  It  la  the  almost  nnlTersal 
nsage  to  credit  such  coUectiona  as  cash,  un- 
less the  customer  making  such  deposit  la 
in  weak  credit  If  the  check  Is  unpaid,  It  Is 
diarged  off  again,  and  the  unpaid  check  re- 
turned to  the  depiwltor."  The  case,  however, 
scarcely  solves  the  problem  presented  by  the 
one  at  bar.  There  the  conduct  of  the  parties 
Indicated  that  the  contract  was  one  of  agen- 
cy, and  that  the  deposit  of  the  check  wltb 
the  defendant  bank  did  not  create  the  re- 
lationship of  debtor  and .  creditor.  In  the 
case  before  us  the  Plumas  County  Bank  de- 
posited its  own  check  payable  to  the  Trust 
Company  with  a  request  to  place  the  amount 
to  Its  credit  This  was  done,  and,  after  the 
manager  of  the  Trust  Company  had  appris- 
ed plaintiff  of  that  fact,  both  parties  treated 
tlie  transaction  as  completed.  Plaintitr*B 
sworn  statement  to  the  bank  commissioners 
contained  this  language:  "On  October  29, 
1907,  the  California  Safe  Deposit  A  Trust 
Company  received  from  O'Rourke  Ehibankfl 
Hat  Company  check  Na  788,  drawn  by  W. 
J.  aoila*,  on  the  Plumas  County  Bank  and  In 
tBTor  of  the  CBonrke  Bnlmnks  Hat  Com- 
pany fbr  913L26,  and  in  due  course  of  mail 
Uiis  check  was  Ibrwarded  by  the  Califbmla 
Safe  D^Kffilt  A  Trust  Company  to  the  Pin- 
mas  County  Bank  for  collection  and  credit, 
and  the  hooks  of  the  Plumas  County  Bank 
show  that  thla  check  was  paid  on  Oetobor 
31,  1907,  and  the  amount  thereof  placed  to 
the  credit  of  the  Callfonila  Safe  Deposit  ft 
Trust  Company,  thus  redudng  the  amount  of 
th^  supposed  Indebtedness  to  the  Plumas 
Comity  Bank  to  the  sumof  ^14,986.74."  That 
transaction  showed  aa  clearly  that  the 
plaintiff  did  not  8«id  Its  check  merely  for 
collection,  as  Hazlett's  direction  in  the  dted 
case  from  Pennsylvania  indicated  hla  under- 
standing that  the  defendant  bonk  was  mere- 
ly his  agent 

Kapp  T.  National  Bank,  136  Pa.  435.  20 
AtL  SOS,  was  a  case  in  whi<di  the  check  had 
been  refused  except  for  collection.  It  was 
a  raised  check.  The  drawee  paid  It,  but 
when  the  forgery  was  discovered  the  amount 
paid  because  of  the  alteration  of  the  In- 
strument was  refunded  by  the  collecting 
bank,  and  it  was  held  that  said  bank  should 
not  bear  the  loss,  although  the  Arm  that  had 
s^t  the  check  by  the  defendant  bank  for 
collection  had  been  credited  wltb  the  full 
amount,  shown  by  the  face  of  the  forged 
IcHtrament  The  case  merely  announces  the 
ondoubted  rule  that,  where  a  worthless 
check  left  for  collection  has  been  credited 
to  a  depositor,  the  amount  involved  may  be 
dunked  back  to  blm  when  the  worthlessness 
of  ae  paper  Is  dtaoovered.  Unqoestionabiyt 


if  the  check  In  the  case  at  bar  had  been 
valueless,  the  Trust  Company  ml^t  have- 
charged  it  back  to  the  Plumas  County  Bank ; 
but  it  was  perfectly  good,  as  It  was  drawn 
on  a  solvent  bank  In  which  the  drawee  had 
a  balance  more  than  sufficient  for  the  pay- 
ment of  the  amount  called  for. 

Richardson  v.  Denegre,  98  Fed.  572,  85  a 
0.  A.  452,  contains  an  admitted  obiter  .dic- 
tum that  "the  checks  of  depositors  In  the 
ordinary  course  of  business  with  a  bank 
do  not  become  the  property  of  the  bank, 
and  ^the  relation  of  debtor  and  creditor  is 
not  established,  but  that  of  principal  and 
agent  prevails  up  to  the  time  the  check  Is 
collected  and  money  Is  received  by  the 
tmnk."  The  case  was  decided  upon  entirely 
different  principles,  and  la  of  ho  great  au- 
thoritative force.  In  Henderson  v.  O'Conor, 
106  CaL  388,  39  Pac.  786.  the  bank  had  re- 
fused to  Bcc^  the  draft  in  question  as  a 
deposit  After  the  failure  of  the  bank  the 
receiver  collected  the  amount  due  upon  the 
draft  The  court  held  that  the  only  relation 
between  tbe  plaintiff  and  the  bank  was  that 
of  principal  and  agent,  and  that  the  latter 
had  no  title  to  the  draft  nor  to  the  collected 
funds.  National  Qold  Bank  t.  McDonald, 
51  Cal.  66,  21  Am.  687,  woa  a  ease  In 
whl<A  a  depositor  presented  a  check  drawn 
In  his  favor  upon  the  plaintiff  bank.  He 
was  credited  in  bis  bank  book  fbr  the 
amount  of  the  check;  but,  when  the  day's 
business  was  reviewed,  it  was  discovered 
that  the  drawer  had  no  funds  on  deposit 
Accordingly  the  bank  charged  the  depositor's 
account  with  the  amount  of  the  check.  It 
was  held  that  the  transaction  of  Itself  did 
not  Import  an  agreemrat  by  the  bank  to  ac- 
cept tbe  cheek  as  cash.  The  substance  of 
that  dedslon  is  that  a  bank  has  until  the 
close  of  business  hours  for  the  day  to  de- 
termine whether  or  not  final  credit  win  be 
given  for  a  check  drawn  upon  and  payable 
by  itself.  The  facts  of  that  case  and  Ocean 
Park  Bank.  v.  Bogera,  6  CaL  App.  678,  92 
Pac.  879,  are  almost  identical.  Neither  case 
goes  so  tar  as  to  bold  that  po  agreement  is 
possible  whereby  the  bank  in  which  a  check 
Is  deposited  may  receive  it  as  cash. 

In  the  case  at  bar,  not  only  had  the  plain- 
tiff been  given  full  credit  by  the  Trust  Com- 
pany for  the  check,  but  the  check  itself 
was  good,  and  immediately  upon  Its  pres- 
entation to  tbe  solvent  drawee  was  honored. 
It  was  never  refused  payment  as  were  the 
checks  In  the  cases  discussed.  The  plaintiff 
bank  knew  nothing  of  the  condition  of  de- 
fendant's account  with  the  Trust  Company. 
What  it  wanted  was  credit  with  the  Trust 
Company  for  |15,00a  That  is  what  it  re- 
ceived, and  the  details  of  the  collection  of 
the  amount  from  the  drawee  of  the  check 
are  therefore  ImtoateriaL 

But  plaintiff  contends  that  although  the 
Trust  Company  opMied  a  deposit  account 
with  it,  tbe  relatkm  of  principal  and  agent 
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finbslsted  between  them  becaase  of  the  rule 
announced  upon  the  deposit  slip  that  Items 
preTloiisl7  credited  might  be  charged  back 
to  the  depositor's  account  upon  the  failure 
of  any  of  Its  direct  or  Indirect  collecting 
agents,  and  tbat  It  would  only  be  liable  when 
"proceeds  In  actual  funds  or  solvent  credits" 
should  hare  come  into  Its  possession.  Re- 
spondent concedes  tbat  the  rule  annonnced 
exists  without  any  such  written  evidence, 
but  that  the  right  to  charge  off  bad  checks 
does  not  affect  the  bank's  title.  While  the 
courts  are  divided  upon  this  question,  It  is 
generally  h^d  that  this  right  to  return 
checks  If  they  are  unpaid  does  not  affect 
tbelr  ownership.  2  Bollee,  Modem  Law  of 
Banking,  {  22;  First  Nat  Bank  t.  Armstrong 
(C.  C.)  39  Fed.  233. 

Respondent  contends,  and  we  think  cor- 
rectly, that  the  contract  between  the  plain- 
tiff and  the  Trust  Company  made  the  latter 
the  owner  of  check  No.  215.  We  hare  seen 
that  plaintiff  sent  it  for  the  purpose  of  open- 
ing a  new  account,  and  that  it  recognized 
the  ralldity  of  the  deposit  by  crediting  the 
Tru^t  Company  with  the  Miller  check.  De- 
fendant received  the  check  with  an  Indorse- 
ment indicating  that  the  Trust  Company  was 
the  owner  of  the  paper.  Tills  was  as  follows: 
"Pay  to  the  order  of  yourself,  previous  In- 
dorsement guaranteed.  Oallfomla  Safe  De- 
posit and  Trust  Company,  San  Francisco, 
Oallfomia.  J.  Dalzell  Brown,  Manager." 
The  check  was  also  accompanied  by  the  slip 
announcing  that  It  was  sent  "for  collection 
and  credit"  All  of  these  things,  as  well 
as  tlie  opening  of  the  new  account  with 
plaintiff  by  the  Trust  Company,  evidence  a 
contemporary  construction  of  the  relations 
between  plaintiff  and  the  Trust  Company 
totally  at  variance  with  plaintiff's  assertion 
that  the  check  was  sent  merely  for  collec- 
tion. 

The  matter  of  receiving  and  crediting 
checks  has  recently  been  considered  by  the 
Supreme  Court  of  the  United  States  in  Bur- 
ton V.  United  States.  196  U.  S.  283,  26  Sup. 
Ct  243,  49  L.  Ed.  482.  It  became  Important 
in  a  criminal  case  to  know  whether  checks 
drawn  on  a  St.  Louis  bank  but  credited  to 
the  defendant  by  Rlggs  National  Bank  of 
Washington,  D.  C,  should  be  regarded  as 
having  been  received  and  paid  In  St  Louis. 
Mr.  Justice  Peckham,  delivering  the  opinion 
of  the  court  said:  "There  was  no  oral  or 
special  agreement  made  between  the  defend- 
ant and  the  bank  at  the  time  when  any  one 
of  the  checks  was  deposited  and  credit  giv- 
en for  the  amount  thereof.  The  defendant 
had  an  account  with  the  bank,  took  each 
check  when  it  arrived,  went  to  the  bank,  In- 
dorsed the  check  which  was  payable  to  his 
order,  and  the  bank  took  the  check,  placed 
the  amount  thereof  to  the  credit  of  the  de- 
fendant's account,  and  nothing  further  was 
said  In  regai-d  to  the  matter.  In  other 
words,  it  was'  the  ordinary  case  of  the 
tranifer  or  aale-ot  On  dwek:  by  the  defend^- 


ant  and  the  purt^iaae  of  It  by  the  bank,  and 
upon  its  delivery  to  the  bank,  under  the  dr- 
cnmstances  stated,  the  title  to  the  check 
passed  to  the  bank  and  it  became  the  owner 
thereof.  It  was  in  no  sense  the  agent  of  the 
defendant  for  the  purpose  of  collecting  the 
amount  of  the  check  from  the  trust  company 
upon  which  It  was  drawn.  From  the  time 
of  the  delivery  of  the  check  by  the  defend- 
ant to  the  bank  It  became  the  owner  of  the 
check ;  It  could  have  torn  it  up  or  thrown  It 
in  the  fire  or  made  any  other  use  or  diaposl- 
tion  of  it  which  It  chose,  and  no  right  of 
defendant  would  have  been  infringed.  The 
testimony  of  Mr.  Brlce,  the  cashier  of  Rlggs 
National  Bank,  as  to  the  custom  of  the  bank 
when  a  check  was  not  paid  of  charging  It 
up  against  the  depositor's  account  did  not 
in  the  least  vary  the  legal  effect  of  the  trans- 
action ;  It  was  simply  a  method  pursued  by 
the  bank  of  exacting  payment  from  the  in- 
dorser  of  the  check,  and  nothing  more. 
There  was  nothing  whatever  In  the  evidence 
showing  any  agreement  or  understanding  as 
to  the  effect  of  the  transaction  t>etween  the 
parties — the  defendant  and  the  bank — mak- 
ing it  other  than  such  as  the  law  wotild  im- 
ply from  the  facta  already  stated.  The  for- 
warding of  the  check  'for  collection,'  as 
stated  by  Mr.  Brlce,  was  not  a  collection 
for  defendant  by  the  bank  as  his  agent  It 
was  sent  forward  to  be  paid,  and  the  Rlggs 
Bank  was  Its  owner  when  sent  •  •  • 
The  general  transactions  between  the  bank 
and  a  customer  in  the  way  of  deposits  to  a 
customer's  credit  and  drawing  against  the 
account  by  the  customer  constitute  the  re- 
lation of  creditor  and  debtor.  As  Is  said  by 
Mr.  Justice  Davis,  In  delivering  the  opinion 
of  the  court  in  Bank  of  the  Republic  t. 
Millard,  10  Wall.  152,  155  a9  L.  Ed.  897), 
in  speaking  of  this  relationship:  *It  la  an 
important  part  of  the  business  of  banking  to 
receive  deposits,  but  when  they  are  received, 
unless  there  are  stipulations  to  the  contrary, 
they  belong  to  the  bank,  become  part  of  Its 
general  funds,  and  can  be  loaned  by  it  as 
other  moneys.  The  banker  Is  accountable  for 
the  deposits  which  he  receives  as  a  debtor, 
and  he  agrees  to  discharge  these  debts  by 
honoring  the  checks  which  the  depositors 
shall  from  time  to  time  draw  on  him.  The 
contract  between  the  parties  Is  purely  a  le- 
gal  one,  and  has  nothing  of  the  nature  of  a 
trust  In  It  This  subject  was  fully  discussed 
by  Lords  Cottenham,  Brougham,  Lyndhurat 
and  Campbell  in  the  House  of  Lords  in  the 
case  of  F^ley  v.  Hill,  2  dark  &  Flnnelly,  28, 
and  they  alt  concurred  in  the  opinion  that 
the  relation  between  a  banker  and  customer, 
who  pays  money  into  the  bank,  or  to  whose 
credit  money  Is  placed  there,  Is  the  ordinary 
relation  of  debtor  and  creditor,  and  does  not 
I>artake  of  a  fiduciary  character,  and  the 
great  weight  of  American  authorities  Is  to 
the  same  effect.*  When  a  check  is  taken  to 
a  hank,  and  the  bank  receives  it  and  places 
the  amcmnt.to^thg  credit  at  a^cwtwiier,  tb* 
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relation  of  creditor  and  debtor  between  them 
mbslets,  and  It  Is  not  tlutt  of  principal  and 
agent  ThU  prindple  la  beld  In  Tbompson 
▼.  Rlggs.  5  WalL  668  [18  U  Bd.  704L  and  al- 
so in  Marine  Bank  t.  Fulton  -Bank,  2  Wait 
2S2  [17  L.  Bd.  7SB1.  See  also  Scammon  t. 
Kimball,  02  U.  S.  382,  368  [23  L.  Ed.  483]: 
Davis  Elmlra  Savings  Bank.  161  U.  S. 
275,  288  [16  Svp.  Ct  602,  40  L.  Bd.  700]. 
Tbe  case  of  Cragie  t.  Hadley.  90  N.  Y.  131 
[1  N.  B.  637,  S2  Am.  Sep.  9],  contains  s 
statement  of  the  rule  ss  follows,  per  An- 
drews, J.:  The  general  doctrine  that  upon 
a  deposit  made  by  a  customer  In  a  bank  In 
the  ordinary  course  of  business,  or  of  money, 
or  of  drafts  or  checks  received  and  credited 
as  money,  the  title  to  the  money,  or  to  the 
drafts  or  checks.  Is  Immediately  vested  In 
and  becomes  the  property  of  the  bank,  Is 
not  open  to  question.  Commercial  Bank  of 
Albany  v.  Hughes,  IT  Wend.  (N.  Y.)  94; 
Metropolitan  Nat  Bank  t.  Ijoyd,  90  N.  Y. 
530.  The  transaction  In  legal  effect  Is  a 
transfer  of  the  money,  or  drafts  or  checks, 
as  the  case  may  be,  by  the  customer  to  the 
bank,  upon  an  Implied  contract  on  the  part 
of  the  latter  to  repay  the  amount  of  the 
deposit  upon  the  checks  of  the  depositor. 
The  bank  acquires  title  to  the  money,  drafts, 
or  checks  on  an  implied  agreement  to  pay 
an  equivalent  consideration  when  called  up- 
on by  the  depositor  In  the  usual'  course  of 
business.'  In  Metropolitan  Nat.  Bank  v. 
IjoyA,  90  N.  Y.  530,  one  of  the  cases  referred 
to  by  Judge  Andrews,  Judge  Danforth,  in 
speaking  of  the  effect  of  placing  a  check  to 
the  icredlt  of  a  depositor  in  his  account  with 
the  bank,  said  that:  The  title  i)assed  to  the 
bank,  and  they  (the  checks)  were  not  again 
subject  to  his  control.  See  Scott  v.  Ocean 
Bank  in  City  of  New  York,  23  N.  T.  289,  and 
other  cases  cited  In  the  opinion.' " 

The  SuprMue  Court  of  Oklahoma  dted  the 
above-quoted  case  and  other  valuable  author- 
Ities  in  Hobart  Nat  Bank  T.  HcHurrongh, 
24  Okl.  210,  103  Pac.  601. 

We  conclude  that  the  judgment  of  the  low- 
er court  must  be  sustained;  but,  even  If  we 
should  hold  that  the  check  In  question  was 
sent  to  the  Trust  Company  for  collecti<m, 
we  would  be  oompeHed  to  decide  that  It  waa 
collected. 

[3]  The  court  found  upon  sufficient  evi- 
dence that  both  the  check  of  the  defendant 
bank  upon  the  Trust  Company  for  an  amount 
exceeding  f 15,000,  and  the  other  draft  for  $5,- 
000  (which  was  a  solvent  credit),  reached  the 
Trust  Company  before  noon  on  October  30, 
1907,  before  the  latter  institution  closed  its 
doors.  That  they  were  not  «iuly  passed 
through  the  books  to  defendant's  credit  at 
once  is  no  fault  of  the  defendant  It  can- 
not be  prejudiced  by  mere  omissions  In  book- 
keeping. It  had  complied  with  every  possible 
requirement  by  paying  the  check  in  the  man- 
ner usual  to  tile  course  of  business  between 
banks.   It  Is  Immaterial  that  subsequently, 


without  authority  or  iltfh^  txao9  official  of 
the  Insolvent  bank  returned  the  uncollected 
draft  for  95,000  to  the  Bank  of  Bldeont, 
Smltti  A  Co.  Detepdant  bad  promptly  Bent 
that  draft  In  good  faith  to  merits  overdraft 
That  waa  enou^.  And,  dnce  plaintiff  must 
look  to  the  assets  of  the  Insolvent  corpora- 
tion for  the  recovery  of  Its  proportion  of 
Its  deposit,  It  cannot  now  complain  of  the  re- 
turn of  the  95,000  tor  the  very  good  reason 
that  the  overdraft  of  defoidant  has  since 
been  paid  to  the  recover. 
TbB  judgment  and  order  are  affirmed. 

We  concur:  HENSHAW.  J.;  LOBIGAN,  7. 


(UB  CftL  2») 

OPPENHBIHEB       RADKB  «  GO.    (8.  F. 
6,286,  6,881.) 

(Supreme  Court  of  California.   Haieh  26, 

1913.) 

1.  Appeal  ano  E^ob  (|  957*)  —  Bimw  — 
DiscRsnoN  or  Tbial  Coubt. 

Tbe  appeUate  courts  will  not  reverse  a 
decision  of  the  trial  court  refusing  or  granting 
relief  from  a  default  under  Code  Civ.  Proc.  f 
473,  providing  for  relief  from  default.  In  the 
discretiui  of  the  court,  nolen  it  appears  there 
was  an  abase  at  discretion. 

[Ed.  Note.--ror  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  |  S828;  Dec.  Dig.  {  957.*] 

2.  BxcKPTiONB,  Bill  of  (i  48*)— Tiui  na 

PBESENTATION— ExCtTSES  FOB  DeLAT. 

A  showing  that  the  managing  officer  of  de- 
fendant corporation  decided  after  an  adverse 
judgment  to  attempt  to  effect  a  compromlBe 
rather  than  to  appeal,  that  he  did  not  know  a 
bill  of  exceptions  maat  be  proposed  within  10 
days,  and  expecting  to  be  able  to  effect  the  com- 
piomiBe  be  only  requested  bis  attorneys  to  pro- 
cure short  stays  of  execution,  which  they  did, 
until  the  compromise  was  abandoned,  does  not 
establish  that  defendant  is  entitled  ander  Code 
Civ.  Proc.  S  473,  to  be  reUeved  of  iti  default  in 
failing  to  propose  a  bill  of  exceptions,  so  that 
an  order  of  the  trial  court  denying  relief  con- 
stitutes no  abuse  ^  discretion. 

[Bd.  Note.— For  otiier  eases,  see  BxcepHons, 
BiU  of.  Gent  Dig.  |  72^;  Dee.  Dig.  t  «!*] 

Tn  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Trandsco;  B.  P. 
Mogan,  Judge. 

Action  by  Iieopold  OM>enh^mer  agalmit 
Badke  &  Con^wny.  There  was  a  Judgment 
for  plaintiff  and  from  an  order  denying 
defendnnt's  motion  to  relieve  it  from  de- 
fault In  falling  to  propose  Its  bill  of  exoep* 
tlouB  wltbln  time,  defendant  appeals.  Order 
affirmed,  and  appeal  dismissed. 

Henry  C.  Schaertzer,  of  San  Francisco, 
for  appellant  Llllenthal,  McKlnstry  &  Ray- 
mond, of  San  Francisco  (Orvllle  C  Pratt,  Jr., 
of  San  Francisco,  of  counsel),  for  respondent 

SHAW,  J.  Judgment  was  entered  against 
the  defendant  in  favor  of  tbe  plaintifr  In  an 
action  upon  a  promissory  note  on  AprU,  26, 
1912.  Notice  thereof  was  served  on  the  de- 
fendant on  May  1,  1912.  The  law  allows  10 
days,  or  such  furt^ier  time,  not  excef^dlhg  SO 
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days,  as  mnj  be  allowed  by  tbe  court,  after 
Budi  notice,  within  which  to  eerve  upon  the 
adTerae  party  a  draft  of  a  proposed  bill  of 
exceptions,  to  be  used  on  appeal  from  the 
Judgment  Code  CIt.  Proc.  H  lOM. 
The  defendant  did  not  prepare  or  serve  such 
proposed  bill  within  the  10  days  allowed  by 
the  Code,  and  It  did  not  obtain  any  extension 
of  the  time  within  which  to  do  so.  On  June 
24th  it  gave  notice  of  motion  for  relief  from 
the  default  in  falling  to  propose  such  bUL 
The  motion  came  on  for  hearing  and  was  de- 
nied by  the  court.  The  appeal  here  present- 
ed la  from  the  order  denying  such  motion. 

[1]  Under  section  473  of  the  Code  of  Civil 
Procedure,  a  party  msy,  In  the  discretion  of 
the  court,  at  any  time  wltfaln  six  months  be 
relieved  from  a  default  taken  against  him 
"through  his  mistake,  Inadvertence,  surprise 
or  excusable  neglect"  The  giving  of  such 
relief  Is,  by  the  Code  itself,  committed  to  the 
discretion  of  the  court  In  which  the  default 
occurred.  It  is  thoroughly  settled  that  the 
appellate  courts  will  not  reverse  a  decision 
of  the  trial  court  refusing  or  granting  such 
relief,  unless  it  clearly  appears  that  there 
was  an  abuse  of  discretion.  Ingrlm  v.  Ep- 
person, 137  CaL  871,  70  Pac  165 ;  O'Brien  v. 
Leach.  130  Cal.  222,  72  Pac  1004,  06  Am. 
St  Bep.  105;  Alferltz  v.  Cahen,  145  Cal.  809, 
78  Pac  878;  Vinson  t.  fi.  H.  Co.,  147  Cal. 
483,  82  Pac  53. 

[21  The  motion  for  relief  was  supported  by 
an  affidavit*  of  R.  U  Radke,  president  of  the 
defendant  corporation,  and  apparently  its 
managing  officer.  We  give  a  statement  of 
the  facts  set  forth  in  the  affidavit  After  the 
judgment  was  rendered  against  the  defendr 
ant,  he  decided  to  attempt  to  procure  a  com- 
promise, rather  than  to  take  an  aj^Mal,  and 
thua.  If  possible,  avoid  the  expense  of  an  ap- 
peal, and  he  Informed  the  defendant's  attor- 
neys of  this  purpose.  The  negotiations  for 
loch  settlement  continued  untU  June  1,  1912. 
In  the  meantime,  defendant's  attorneys,  at 
Ills  Inatanoe  and  In  order  to  gain  time  for 
the  negotiations  and  protect  defendant's 
property  from  levy,  had  procured  three  or- 
ders, each  for  a  10  days'  stay  of  axecntion; 
the  last  expiring  on  May  81«  1912.  On  that 
day  the  arrangements  for  settlement  were 
practically  complete,  but  a  third  person  on 
whom  Radke  depended  for  assistance  was 
unexpectedly  called  away  to  be  absent  until 
June  8d.  Radke  did  not  expect  tiiat  an  ex- 
ecution would  be  issued  until  after  the  lat- 
ter date.  One  was  issued,  however,  on  June 
1st,  and  It  was  at  onoe  levied  on  the  defend- 
ant's moperty.  This  ended  all  efforts  to 
compromise  and  Radke  then  determined  to 
take  an  appeal  from  tbe  Judgment,  and,  for 
the  flrat  time,  Informed  deHmdant^B  attor- 
ns that  the  defendant  desired  to  do  s(k 
^Fbe  reuon  he  did  not  previously  Instruct 
ebem  to  appeal,  or  to  pr^re  a  UU  of  excep- 
tiona  was  that  he  faUy  expected  to  be  able 


to  make  a  comproihlse  and  did  not  wish  to 
incur  expense  which  would  be  unnecessary 
If  he  succeeded  In  settling  the  case.  He  did 
not  know  that  the  law  gave  only  10  days' 
time  to  serve  a  draft  of  the  proposed  bUl  of 
exceptions  on  appeal  and  he  made  no  Inquiry 
and  asked  no  advice  of  his  attorneys  on  that 
subject  What  he  did  say  to  them  in  this 
Interval  of  30  days  was  that  he  believed  he 
could  settle  the  case,  that  for  that  reason 
there  \^s  no  necessity  for  bothering  with 
an  appeal,  and  that  all  he  desired  of  them 
was  that  they  should  obtain  short  stays  of 
execution  from  time  to  time  until  he  made 
the  arrangements  to  settle.  These  facta  do 
not  establish  a  clear  case  of  lnadvert«ice  w 
excusable  neglect  They  rather  tend  to  show 
the  want  of  any  good  excuse  for  his  failure 
to  advise  the  attorneys  that  he  desired  to 
appeal  if  his  efforts  to  compromise  should 
fall,  or  for  his  neglect  to  ask  their  advice 
as  to  the  things  necessary  to  be  done  to  pre- 
serve his  right  to  an  effectual  appeal.  We 
cannot  say,  under  the  circumstances  stated, 
that  the  refusal  of  the  relief  asked  for  was 
an  abuse  of  discretion.  The  order  anut 
therefore  be  afflrmied. 

The  defendant,  notwithstanding  the  lack 
of  a  bill  of  exceptions,  took  an  appeal  from 
the  judgment  On  August  5,  1012,  the  re- 
spondent moved  this  court  to  dismiss  said 
appeal,  because  of  defendant's  failure  to  file 
a  transcript  on  appeal  within  time.  Upon 
a  showing  that  this  proceeding  for  relief  was 
pending,  the  motion  to  dismiss  the  appeal 
was  denied  without  prejudice.  The  plaintiff 
now  asks  that;  in  the  event  that  the  order 
refusing  leave  to  serve  a  proposed  bUI  of 
exceptlona  be  affirmed,  the  aforesaid  appeal 
from  the  judgment  be  dismissed.  The  de- 
fendant consents  to  such  dismissal  upon  the 
conditions  stated.  As  we  conclude  that  the 
order  must  be  affirmed,  the  dismissal  of  the 
appeal  from  the  Judgment  wIU  accordingly 
be  made. 

The  order  denying  the  motion  to  set  aside 
the  default  to  failing  to  serve  and  flle  a  draft 
of  the  proposed  bill  of  exceptions  la  affirmed. 
The  motion  to  dismiss  the  appeal  from  the 
judgment,  being  the  appeal  numbtfed  S.  F. 
6,286,  Is  granted,  and  it  la.  ordered  that  aald 
last-mentioned  appeal  be  dismissed. 

We  concur:  ANOBLLOTTI,  J.;  SLOSS, 
3.;  MELTIN,  J.;  HBNSHAW,  J.;  I.OBI- 
GAN,  J. 


(US  Cat  ITt) 

CUT  ANIX  COUNTY  OF  SAN  FRANCISCO 

T.  LARCIRN.    <8.  F.  6314.). 
(Snpreme  Ooert  of  Gallfomla.    March  31; 

1918.   Beheaxlng  Denied  April  21. 1913.) 
LiOEKSEB  (I  6*)— BuaiNxsa  LiCBRSB— "Bjca- 

TAUnANT.** 

St  1899.  p.  248,  i  1.  sabsec  16.  author- 
ises the  ettr  ioA  county  ot  San  Francisco  te 
impose  Ucense  taxes  but  declares  that  no  U* 
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CUM  tax  rfiaVbe  ibnosed  on  u^  person  wbo, 
at  moj  fixed  idace  of  btuineoa.  eeUa  or  mana- 
taetores  fooM,  wares,  or  mercbandiee,  except 
such  aa  reqnirei  a  permit  from  the  board  of 
police  commiseioDerH.  etc.  E«t4  that,  aioce  a 
reatanraat  is  primarUr  a  public  eadiiK  place, 
and  not  a  place  where  the  businesi  of  manu- 
facturing or  aeniDg  aoods,  warei,  or  merchan- 
dia«  la  carried  on,  the  keeper  of  a  reitanrant 
IS  not  evafed  in  a«  business  of  selling  goodM 
within  the  »osption,  and  is  snhiect  to  th« 
tax. 

[Ejd._Note.— For  other  eases,  see  Ucenaes, 
Cent.  mg.  li  6,  6,  10;  Dec  1%.  i  8.* 

For  other  deflnidons,  see  Vords  and  Phras- 
es, ToL  7.  pp.  6180,  6181;  toL  8,  p.  778S.] 

In  Bank.  Appeal  from  Superior  Court, 
CitT  and  Coon^  of  San  rrancisco;  J.  H. 
Seawell.  indge. 

Action  by  the  Cttj  and  Conn^  of  San 
Frandaco  against  Carl  O.  Larsen.  Jndf- 
ment  for  plaintiff,  and  d^ieodant  appeals. 
AfBrmed. 

Kdward  a  Harrlaon  and  Uaariea  B.  Harrl- 
aoB,  both  of  San  Frandaob,  foe  appellant 
Percr  T.  Long;  Cltr  Att;..  and  N.  J.  Manaon. 
Aaat  Cltr  Att7^  both  of  San  Frandaco.  for 
respondent 

SHAW,  J.  This  action  was  b^un  to  re- 
cover of  tbe  defoidaDt  tbe  sum  of  $42, 
claimed  to  be  doe  from  him  to  the  plaintiff 
for  license  taxes  imposed  upon  him  for  keei^- 
ing  a  restavrant  in.  tbe  city  for  the  period  of 
aU  monttis,  endlns  December  31,  1809.  The 
court  below  gave  Jndgmebt  for  plaintiff.  De- 
fendant appeals  from  the  judgment  and  from 
an  order  refoslDg  a  new  trial 

The  ordinance  imposing  the  license  tax 
sued  for  Is  numbered  1677.  It  imposes  a 
license  tax  upon  the  ownera  or  keepers  of 
hotels,  boarding  houses,  lodging  |ionaea,  apart- 
awDt  houses,  restaurants,  and  npon  cater- 
era;  the  amount  of  the  tax  depending  upon 
tbe  aoioont  of  the  quarterly  gross  receipts 
from  the  business.  Upon  that  basis  the 
liuarterly  tax  upon  tite  bnslnesa  of  the  de- 
fendant was  $21. 

The  validity  of  the  ordinance  Is  attacked 
upon  the  ground  that  It  is  contrary  to  the 
provlsioDS  of  the  city  and  county  charter 
prescrlblDg  the  powers  of  the  board  of  super- 
Tiaors,  referring  to  section  1  of  chapter  2, 
art  2,  SUts.  1899,  p.  248.  The  section  con- 
talna  3S  anbdlviaiona.  The  parts  of  it  with 
whldi  we  are  here  concerned  are  the  open- 
Ins  sentence  and  subdivision  16,  which  are 
as  follows:  "Subject  to  tbe  provisions,  lim- 
itations, and  restrictions  In  this  charter  con- 
tained, tbe  board  of  aupervlsors  shall  have 
tnma  •  •  «  (lo)  To  impose  license  taxes 
and  to  provide  for  the  colIectioD  thereof;  but 
no  license  taxes  shall  be  Imposed  upon  any 
pemm  who  at  any  fixed  place  of  business 
In  the  city  and  county,  sells  or  manufactures 
foods,  wares  or  merchandise,  except  such  as 
raaulre  permUs  from  the  board  of  police 
commlaslonetB  aa  provided  In  this  charter." 
The  exception  covering  kinds  of  business  re- 


qnirlnc  a  police  permit  r^ers  to  tte  busl- 
neas  vt  s^lns  Intoxlcatinf  Uqnon  and  the 
kinds  of  bualneas  mentioned  in  article  8,  e. 
S,  i  1,  and  chapter  4,  f  7.  Stats.  1889,  p. 
327.  This  exertion  does  not  affect  the  pre^ 
ent  case. 

On  behalf  of  the  appellant  the  argunmit 
la  that  one  who  keeps  a  restaurant  Is  en- 
piged  In  the  busineea  of  selling  goods,  and 
hence  that  he  comes  within  the  terms  of  the 
prohibition  against  the  Imposition  of  license 
taxes  on  a  person  who  sells  goods,  wares, 
and  merchandise  at  a  fixed  place  of  tmalneas. 
It  cannot  be  denied  that  the  eatliv  of  food 
by  a  customer  at  a  restanrant.  In  the  regular 
course  of  haaineaa,  involves  a  sale  of  the 
food  eaten.  The  price  of  the  food  alone  la 
usually  not  specified,  but  It  Is  included  In  a 
lump  sum,  with  tbe  charge  for  service  and 
use  of  dishes,  chair,  and  table.  It  la  never^ 
theleas  a  sale  of  tbe  food  consumed,  within 
the  technical  definition  of  that  term. 

But  this  single  point  of  coincidence  does 
not  necessarily  bring  tbe  restaurant  keeper 
within  the  class  described  in  the  exempting 
clause.  We  are  not  dealing  solely  with  the 
question  whether  or  not  he  does,  In  his  busi- 
ness technically  sell  goods,  but  with  the 
question  whether  or  not  within  the  meaning 
of  tbe  provision  prohibiting  license  taxea 
upon  deecrlbed  plaeea  of  bnidnees,  be  la  a 
person  who  "sells  or  manufactures  goods, 
wares,  or  merrhandlse."  We  must  look  to 
the  phrase  as  a  whol^  consider  Its  object 
and  purpose,  and  give  It  a  meaning  accord- 
ing to  the  ordinary  acceptation  of  the  words 
used.  When  we  qwak  of  a  place  where  the 
business  of  selling  or  manufacturing  goods, 
wares,  or  merchandise  is  carried  on,  we  do 
not  usually  think  of  restaurants  in  that  con- 
nectlon.  One  who  mixes  and  cooka  food- 
stuffs is  engaged  In  the  business  of  manu- 
facturing goods,  if  we  use  the  words  accord- 
Ing  to  their  literal  meaning,  but  If  wa 
mention  manufactures,  we  should  scarcely  ex- 
pect  to  be  understood  to  refer  to  the  keepers 
of  restaurants.  A  restaurant  keeper  Is  not 
according  to  ordinary  usage,  either  a  mer- 
chant or  a  manufacturer.  The  fact  is  that 
both  the  sale  and  the  manufacture  of  food 
are  mere  minor  Incidents  to  the  keeping,  of 
a  restaurant  A  restanrant  is,  primarily, 
a  public  eating  place.  It  la  not,  primarily, 
or  according  to  the  ordinary  habit  of  speech, 
a  place  where  the  business  of  manufacturing 
or  selling  goods,  wares,  or  merchandise  Is 
carried  on.  We  are  of  tbe  opinion  that  thla 
phrase  In  the  Charter  was  used  In  its  or- 
dinary acceptation  to  describe  what  la  usu- 
ally understood  by  the  words  when  used  In 
that  collocation,  and  tliat  when  ao  nuder^ 
stood,  the  buslneaa  itf  selling  or  manufac- 
turing goods,  wares,  or  merchandise  does  not 
Include  the  buslnesa  <tf  keeping  a  hotel  or 
restaurant  The  opening  danae  of  the  aob- 
divlalon  oon£era  genetal  power  to  Imposa 
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Ucenae  taxes  npon  an  kinds  of  tnuAiieaB.  Aa 
Chla  parUralar  tniBlness  does  not  fall  witbln 
tbe  exemption  provided  In  the  second  clause, 
It  follows  that  the  board  of  superrtoors  had 
power  to  enact  the  ordinance  under  which 
the  Judgment  was  given. 
The  Judgment  and  order  are  afllnned. 

We  concur:  SriOS8,J.;  ANOBLLOl^, X; 
MBLTIN.  J.  t  HENSHAW,  3, 


(itB  Cal.  US) 

&  H.  HARMON  LUMBER  CO.  T.  BROWN 
et  aL    (8.  F.  6.802.) 

'  (Sopreme  Court  of  California.    March  24, 
1918.    Rehearing  Denied  April  23, 
1918.) 

1,  Mechanics'  I^knb  (|  75*)— Imfboveicxnts 

BT  Tj-BBgB— COHSTBUCTIVB  MOTXCE  TO  LES- 
80B. 

An  owner  of  a  lot  was  chargeable  with 
conatractiTe  notice  of  the  construction  of  lien- 
able  improvements  made  by  a  lessee  where  tlie 
jBBse  required  such  improTements  to  be  madfc 
as  was  another  lessor  under  a  lease  which  did 
not  require,  but  which  contemplated  the  mak- 
ing of  such  improvements. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  SS  103-107;  Dec.  Dig.  {  75.*] 

2,  Mechanics'  Liems  (i  75*)— Ihpboveicents 

BT  liCSSBE— CONSTBUCTIVE  NOTICE  XO  LES- 
'  SOB. 

Owners  -of  adjoining  lots,  who  leased  them 
under  leases  ret^niring  or  contemplating  the 
construction  of  unprovementa  thereon,  were 
chargeable  with  notice  of  the  construction  of 

-'a  single  building  extending  over  both  Iota, 
where,  by  making  diligent  inquiry,  they  would 
have  discovered  that  the  building  was  being 
erected  under  single  authorization  of  persons 
claiming  a  leasehold  interest  is  both  lota. 
[Ed.  Note.~For  other  cases,  see  Mechanics* 

.Uens,  Cent  Dig.  K  103-107;  Dec.  Dig.  S  76.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Scawell,  Judge. 

Consolidated  actions  by  the  S.  H.  Harmon 
Lumber  Company,  by  E.  L.  Malsbary,  by 
Harry  Palmer,  and  by  W.  P.  Fuller  ft  Co. 
against  I.  I.  Brown  and  others.  Judgment 
dismt&sing  the  actions,  and  plalntlffls  appeaL 
Reversed. 

Cooper,  Gray  ft  Cooper,  Gray  ft  Cooper, 
and  Adams  ft  Adams,  all  of  San  Francisco, 
for  appellants.  Joseph  Haber,  Jr.,  and  Staf- 
ford ft  SUflord,  all  of  San  Frandsco,  for 
respondents. 

SLOSS.  J.  The  above-entitled  acttona  for 
the  foreclosure  of  mechanics'  liens  were  con- 
BoUdated  for  trial.  At  the  close  of  the  cases 
of  plaintiffs,  the  defendants  made  motions 
tor  nonsuit,  which  were  granted,  and  judg- 
ment dismissing  the  action  entered.  The 
plaintiffB  appeal  from  the  Judgment. 

The  defendant  Brown  was  and  Is  the  own- 
er of  a  lot  on  the  corner  of  Mission  and  Sev- 

.enteenth  streets,  in  the  city  aud  county  of 
San  Francisco,  having  a  frontage  of  110  feet 

.on  Mission  street    Adjoining  this  property, 


to  the  south  Is  a  lot,  frondng  SO  fleet  <m  Mis- 
sion street,  omMd  tgr  the  defendant  Agnes  C 
Doran.  On  July  17,  1906,  Brown  leased  his 
lot  to  the  defendant  Louis  T.  Somoda  for  a 
term  of  five  years  tram  August  1, 190a  The 
term  was  subseqnentlr  extended  to  July  31. 
1914.  In  the  lease  Samuels  coveiuinted  that 
he  would,  with  all  reasonaUe  dlqta^di.  erect 
building  Improrementa  upon  the  doulsed 
premises.  It  was  also  agreed  that  all  such 
Improvonents  should  at  the  expiration  of  the 
term,  or  sooner  ,  determination  ot  tiie  lease, 
becmne  the  property  of  the  lessor.  SamueU, 
<m  July  29,  1906,  sublet  the  premises  to  the 
defendants  Moseo  Davis  and  Samuel  Davis 
for  a  term  ending  August  1, 1914,  by  a  lease 
containing  the  same  provisions  widi  refer- 
ence to  Imiwovementa  as  those  feund  In  Us 
lease  fnnn  Brown. 

On  January  21, 1907,  the  defendant  Agnes 
O.  Doran  leased  her  lot  to  said  defendants 
Davla  for  a  term  of  tight  years  beginning 
February  1,  1907.  By  this  lease  the  lessees 
agreed  to  pay  an  taxes  <m  "the  value  of  all 
improvements  that  may  be  erected  npon  said 
land  by  said"  lessees.  They  were  given  au- 
thority to  remove  any  buildings  or  other  im- 
provements that  might  be  erected  by  them  on 
the  land,  provided  that  such  Improvements 
were  removed  before  February  15,  1916w  If 
not  then  removed,  the  Iraprovementa  were  to 
become  the  property  of  the  lessor.  It  was 
further  agreed  that  all  improvements  made 
upon  the  land  should  be  securlly  for  the  pay- 
ment of  r«it  and  for  the  other  covmanta  of 
the  lease.  After  the  execution  of  the  leases 
to  the  defendants  Davis,  said  defendants  em- 
ployed the  plaintiff  Malsbary  to  prepare 
plans  for  a  building  and  to  superintend  its 
erection.  The  building  was  commenced  in 
April,  1907,  and  completed  In  November,  1907. 
The  various  plaintiffs  furnished  labor  and 
materials  for  use  in,  and  which  were  used  In. 
the  construction  of  the  building,  and,  within 
the  time  allowed  by  the  statute,  died  claims 
of  lien  for  the  unpaid  portions  of  th^  re- 
q;>ective  demands. 

The  building  erected  covers  a  frontage  of 
120  feet  of  Mission  street  It  occupies  all  of 
the  Brown  lot  and  the  northerly  ten  feet  of 
the  Doran  lot  Neither  Brown  nor  Mrs.  Dor- 
an ever  posted  the  notice  described  In  section 
1192  of  the  Code  of  OlvU  Procedure,  disclaim- 
ing responBlbility  for  said  Improvements.  The 
record  coutalns  no  evidence  tending  to  show 
that  either  of  said  defendants  had  actual 
knowledge  of  the  construction  in  time  to 
have  posted  such  notice: 

[1]  The  principal  question  Is  whether,  un- 
der the  facts  above  re<dted,  the  defendants 
Brown  and  Doran  should  be  held  to  hare  had 
constructive  notice  of  the  erection  of  the 
building  in  Question  tn  such  manner  as  to 
render  their  interests  in  the  respective  lots 
subject  to  the  lieus  claimed  by  plaliitifl& 
The  respondents  contend:  First,  that  there 
was  nothing  to  Impute  to  eJther  of  the  own- 
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era  notice  of  tbe  erection  of  any  kind  of  an 
improrement  opon  ^ther  of  the  lota ;  and, 
second,  U  Is  argued  tbat,  If  notice  were  to  be 
imputed  to  tbem  at  all,  it  could  only  tie  no- 
tice to  each  owner  of  a  building  erected  sole- 
ly upon  his  or  ber  lot,  and  not  notice  that  a 
single  building,  covering,  in  part,  both  lots, 
was  being  erected  "Jointly  on  the  two  parcels 
of  land."  As  a  corollary  to  Qie  second  posi- 
tlon,  it  is  urged  that  neither  lot  of  land  is, 
BO  far  as  the  interest  of  the  defendants 
Brown  and  Doran  is  Mwcemed,  subject  to 
the  liens  here  asserted.  la  discussing  tbese 
questions,  we  make  no  separate  mention  of 
the  defendant  Samuels,  as  his  position  is, 
for  the  purposes  of  this  Inquiry,  substantially 
the  same  as  that  of  the  defendant  Brown. 

To  the  first  of  the  propositioiui  Just  stated, 
rlx^  that  nether  of  the  owners  wonld,  under 
the  drcomstances  disclosed,  be  chargeable 
with  notice  of  the  erection  of  a  building 
■tandSng  oitlrely  upon  his  or  her  lot;  we  can- 
not gtre  our  assent  Under  section  1192,  as 
it  read  at  the  time  of  the  traosactlons  here 
in  question,  ImproTements  erected  upon  the 
land  of  one  who,  although  not  in  fiact  autbor- 
Izing  them,  falls  to  glre  the  required  notice 
within  three  days  after  obtaining  knowledge 
of  the  construction  or  intended  construction 
are  deemed  to  have  been  constructed  at  the  In- 
stance of  the  owner,  and  his  Interest  Is  made 
subject  to  Uens.  West  Coast  Lumber  Co.  v. 
Newklrk,  80  CaL  275,  22  Pac.  231.  The 
knowledge  which  will  subject  the  owner  to 
this  burden  is  not  alone  actual  knowledge. 
ConstmctlTe  knowledge  (L  e.,  notice  of  cir- 
cumstances which  would  put  a  prudent  man 
upon  inquiry  as  to  the  fact  In  question  [dr. 
Code,  I  10]),  is  equally  potent  to  bind  the 
owner.    Santa  Monica  Ij.  &.  M.  Co.  t.  Hege, 

119  Cal.  376,  SI  Pac  556 ;  Kvana  v.  Judaon, 

120  CSal.  282,  62  Pac.  585 ;  Hlnes  t.  Miller, 
122  Cal.  517,  66  Pac.  401.  In  each  of  the  cas- 
es Just  dted  the  owner  was,  upon  facts  very 
similar  to  these  appearing  here,  held  to  have 
had  constnictire  notice  of  the  contemplated 
ImproTWneats.  In  Santa  Monica  L.  &  M. 
Co.  T.  H^,  the  owner,  after  verbally  leas- 
ing a  lot,  gave  his  lessee  permission  to  con- 
struct certain  additions  to  a  building  which 
stood  upon  the  lot.  Upon  these  facts,  the 
court  below  "property  held,"  says  this  court, 
"that  the  building  was  constructed  with  the 
knowledge  of  the  appellant  [owner]  and  that 
his  failure  to  give  the  notice  required  by  sec- 
tion 1192  of  the  Code  of  Civil  Procedure  ren- 
dered his  interest  in  the  land  subject  to  the 
lieu.**  In  Bvans  v.  Judson,  notice  was  beld 
to  be  imputed  to  the  owner  from  the  fact 
that  be  had  made  a  lease  for  six  months, 
giving  to  the  lessee  the  privilege  of  removing 
improvements  made  by  bim  In  the  premises, 
unless  the  removal  would  damage  the  exist- 
ing structure,  in  which  case  the  added  Im- 
provements were  to  become  the  property  of 
the  lessor.  Hines  v.  Miller  reached  the  same 
result  There  the  owners  of  a  mine  had 
leased  It,  giving  to  the  lessees  the  right  to 


sink  shafts  and  run  tunnels  In  working  and 
developing  the  mine;  the  lessors  to  receive 
one-fourth  of  the  gross  output 

These  decisions  leave  no  room  for  question 
tbat  Brown,  at  least,  was  chargeable  with 
constructive  notice  of  the  erection  of  improve- 
ments under  the  authority  of  the  lease 
made  by  him.  That  lease  did  not  merely  per- 
mit Improvements;  It  bound  the  lessee  to 
erect  a  building  on  the  entire  lot  "with  all 
reasonable  dispatch."  It  further  vested  the 
ovraership  of  such  building  In  Brown  upon 
tlie  termination  of  the  lease.  These  circum- 
stances certainly  required  him,  as  a  prudent 
man,  to  prosecute  inquiry  to  ascertain  wheth- 
er his  lessee  was  complying  with  his  obllga- 
tiCHi  to  promptly  construct  Improvemmts 
which  were  to  inure  to  the  benefit  of  the 
lessor.  Under  the  terms  of  the  lease,  It  may 
farther  be  remarked  a  failure  by  the  leasee 
to  perform  any  of  his  covenants,  Including 
the  covenant  to  build,  was  made  a  ground 
for  terminating  the  lease. 

In  the  case  of  the  defendant  Doran,  the 
couclnslon  is  not  so  obvious.  Yet  we  think 
that  she,  too,  must  be  held  to  have  bad  con- 
structive notice  of  the  erection  of  any  build- 
ing that  might  be  constructed  on  her  lot  by 
her  lessees.  While  her  lease  to  the  defend- 
ants Davis  did  not  require  the  latter  to  erect 
improvements,  It  contained  provisions  indi- 
cating clearly  that  the  parties  contemplated 
such  erection.  The  lessees  bound  themselves 
to  pay  taxes  on  Improvements  that  might  be 
erected.  While  they  were  given  the  right  to 
remove  such  lmprov«nents,  this,  right  was 
conditioned  upon  the  removal  l>elng  effected 
within  a  certain  time.  The  lessor  stipulated 
for  and  obtained  under  the  lease  a  beneficial 
Interest  In  any  building  that  might  be  con- 
structed. Not  only  was  she  to  become  the 
owner  of  such  building  If  it  were  not  re- 
moved within  the  time  limited,  but  it  at 
once  became  security  for  the  performance  of 
all  covenants  of  the  lessees.  Knowing,  then 
that  she  had  given  the  lessees  the  right  to 
erect  improvements  upon  her  propert>-,  and 
being  interested  In  any  Improvements  which 
they  might  erect,  the  due  protection  of  her 
own  rights  required  her  to  make  such  in- 
quiry as  wonld  disclose  whether  or  not  the 
lessees  were  proceeding  to  build  upon  the 
lot  Some  weight  too.  Is  to  be  attributed  to 
the  circumstance  that  the  property  leased 
was  a  vacant  dty  lot  and  that  tbe  lessees 
contracted  to  pay  a  sutmtantlal  rental.  Tbe 
expectation  of  the  parties  must  have  been 
that  tbe  lessees  would  utilize  the  only  avail- 
able method  of  realizing  a  benefit  from  such 
pr(^)erty;  that  is  to  say,  by  improving  it 
with  a  building  which  conld  be  rented  or 
used  by  themselves. 

The  decisions  cited  above  fully  Justify  the 
conclusion  that  the  facts  in  evidence  were 
sufficient  to  give  Mrs.  Doran  constructive 
notice  of  the  erection  of  a  building  on  her 
lot  by  her  lessees.  Her  position  is  closely 
analogous  to  that  of  the  lesstnr  in  Evans  v. 
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Jndsiot),  supra.  In  that  case  as  in  this  there 
waa  a  lease  authorizing,  but  not  requiring, 
the  making  of  ImproTements,  and  givlug  the 
lessor,  In  certain  contingencies,  an  interest 
in  any  improTements  made.  The  respond- 
ents seek  to  distinguish  the  Evans  Case  upon 
the  ground  that  the  lease  there  under  con- 
sideration was  for  a  term  of  six  months 
only.  But,  while  the  opinion  does  lay  some 
stress  upon  the  shortness  of  the  term,  we 
do  not  regard  that  circumstance  as  the  con- 
trolling one.  The  essential  facts  putting  the 
lessor  upon  inquiry  were  ttiat  he  knew  tl»t 
Improvements  were  contemplated,  and  that 
be  had  an  interest  in  such  improvements  as 
might  be  made.   See  Hlnes  t.  Miller,  supra. 

it}  There  remains  the  question  whether 
there  Is  to  be  imputed  to  the  respective  les- 
sors notice  of  the  construction  of  a  single 
building  covering,  In  whole  or  in  part,  the 
lots  owned  by  them  severally.  As  the  re- 
spondents view  the  case,  the  question  is 
whether  an  owner  of  one  lot  can  be  durged 
with  liens  for  the  construction  of  a  building 
erected  In  part  on  his  lot  and  in  part  on  the 
property  of  another,  where  the  owners  of 
the  two  lots  have  not  jointly  authorized  the 
construction.  It  Is,  in  effect,  conceded  that, 
where  there  has  bera  such  joint  authoriza- 
tion, the  owners  have  by  their  act  treated 
the  several  lots  as  a  single  parcel,  and  thus 
subjected  the  combined  propaty  to  liens  for 
the  building  or  improvement  erected  <m  them 
jointly.  Lamont  v.  I«  Fevre,  06  Mich.  175, 
55  N.  W.  687;  Miller  v.  Shepard,  60  Minn. 
268,  62 17.  W.  SBl;  Menael  v.  Tubbs,  61  Minn. 
364.  63  N.  W.  653,  1017,  17.  L.  B.  A..  816; 
Carter  Lumber  C<^  v.  Slibpsou,  83  Tex.  37Q, 
IS  S.  W.  812.  In  sodi  cases,  the  several 
holdings  are,  for  the  purposes  of  the  lien 
law,  to  be  i^ardcid  as  a  single  tract  Ham- 
ilton T.  Delhi  M.  Co.,  US  CaL  148,  60  Pac. 
378.  But,  say  the  respondraits,  such  union 
of  different  parcels  cannot  be  held  to  result 
where  the  respective  owners  have  not  joined 
in  maUng  or  authorhdng  the  construction. 
Neither  Brown  nor  Mrs.  Doran  bad  actual 
knowledge  that  a  building  was  being  erected, 
or  was  authorized  to  be  erected,  on  the  land 
of  the  oth^.  The  constmctlve  notice  to  be 
Imputed  to  each  owner  la  limited,  as  is  claim- 
ed, to  the  improvement  of  the  lot  of  such 
owner.  The  conduston  contended  for  is 
therefore  that  there  was  neither  an  actual 
joinder  between  the  owners  for  the  erection 
of  a  single  building  covering  the  property  of 
botti,  nor  constructive  notice  of  such  erection.' 
binding  them  as  if  they  had  expressly  so 
joined.  This  argument,  we  think,  unduly 
limits  the  scope  of  the  notice  imputed  to  the 
respondents  and  the  effect,  under  section 
1192,  of  their  failure  to  post  a  disclaimer  of 
responsibility. 

The  provisions  of  the  Code  of  Civil  Pro- 
cedure impose  a  lien  upon  the  building  or 
improv^ent.  Section  1183;  Willamette  S. 
M..  Co.  T.  Ktemer,  04  Cal.  206,  208.  20  Pac. 


683.  A  lien  upon  the  land  npda  which  the 
buildli^  or  improvement  Is  constructed,  or 
so  much  thereof  as  may  be  required  for  the 
convenient  use  and  occupation  thereof,  Is 
also  given.  Section  1185.  But  the  primary 
thing  is  the  lien  upon  the  building.  The 
upon  the  land  Is  incident  thereto.  Humboldt 
L.  M.  Co.  V.  Crisp,  146  Cal.  686,  81  Pac. 
30.  106  Am.  St  Bep.  76,  2  Ana.  Caa  811. 

The  lien  Imposed  upon  the  land  under 
secthm  1185  Is  limited  to  the  Interest  of  the 
person  irtio  caused  tiie  building  to  be  con- 
structed ;  but,  by  the  provlaloiu  of  sectton 
1192,  the  int^KBt  of  othn  pwama  who,  yrtth 
knowledge  of  the  construction,'  fail  to  dis- 
claim la  also  subjected  to  the  Hen.  lOurlan 
V.  StnlBebeem,  87  Gal.  606,  26  Fnc  686.  The 
defendants  Davis  had,  -under  ttielr  leases,  an 
interest  In  each  of  the  two  lots.  Making  a 
contract  for  the  wectUm  of  a  building  to 
occupy  sdld  lots,  they  rendered  the  building 
itself,  when  constructed,  liable  as  an  entirety 
for  Hens  of  persons  furnishing  labor  or  ma- 
terials In  the  construction.  And  unqneatlon- 
ably  the  Interest  Of  these*  defendants  (Darvis) 
In  the  several  lota  bad  been  so  joined  for 
the  purposes  of  the  Improvement  as  to  render 
that  Interest  In  ttie  land  equally  subject 
to  the  liens.  The  effect  of  section  1102  la 
to  put  the  ztondlsclalmlng  owner  (with  no- 
tice) In  the  position  which  he  would  have 
occupied  If  he  had  hlmsdf  authorized  the 
construction.  The  building  **8ball  be  held  to 
.have  been  constructed  *  *  *  at  the  In- 
stance of  such  owner."  If,  then,  the  owners 
of  the  two  lots  here  in  question  were  charge- 
able with  notice  of  the  erection  of  the  build- 
ing, they  are  by  the  statute  identlfted  with 
the  persons  who  actually  caused  the  erection. 
The  building  was  in  fact  authorized  to  bt 
built  as  a  whole  upon  laud  treated  as  a  sin- 
gle parcel.  The  result  of  such  authorization 
and  construction  properly  falls  upon  those  at 
-whose  instance  the  work  must,  under  the 
statute,  t>e  held  to  have  been  done. 

But,  it  is  said,  the  resfwudents  are  not 
chargeable  with  notice  that  any  Joint  con- 
struction on  the  two  lots  was  being  under- 
taken. If  such  notice  was  necessary  to  the 
Imposition  upon  their  land  jof  liability  for 
the  Hens,  we  think  they  had  it  The  con- 
structive notice  Imputed  to  them  by  the  facts 
putting  them  upon  Inquiry  extended  to  all 
matters  which  they  would  have  learned  by 
a  proper  prosecution  of  such  Inquiry.  The 
execution  of  the  leases  required  them,  as  we 
have  seen,  to  be  reasonably  diligent  to  learn 
what  improvements  were  being  pat  upon 
their  lots  by  their  lessees.  Such  Inquiry,  if 
it  had  been  undertaken,  would  have  disclos- 
ed that  a  single  building  waa  being  erected 
upon  ground  which  comprised,  in  whole  or 
In  part,  both  lots.  This  fact  Itself,  if  prop- 
erly followed  by  the  inquiry  which  it  would 
naturally  induce,  would  have  led  to  the  fur- 
ther discovery  that  tlie  building  was  being 
erected  under  the  tingle  autboriaitloii  of 
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persmui  dslmli^  a  leasdiold  Interest  In  botb 
lota.  Tbare  Is  no  reason  for  boldlng  that 
each  at  fbe  owners  bad  a  ri^it  to  assume 
that  tbe  lessees  would  erect  notlilDg  bat  sep- 
arate bnlldingB  apon  tbe  respectlTe  lots. 
Ndtber  lease  contains  any  restriction  to  tbls 
tttect,  and  It  Is  not  contended  tbat  the  de- 
tendants  Davis  vl<^ted  any  daty  wbleh  tbey 
owed  to  either  lessor  by  constructing  the 
bQildlng  as  they  did. 

We  bold,  accordingly,  that  the  land  necea- 
sary  for  the  convenient  nse  and  oecnpatXon 
of  the  building  was  liable,  as  a  whole,  for 
Hens,  r^ardleas  of  the  separate  ownership. 
Tbin  being  so,  there  Is  no  merit  in  the  ad- 
ditional ground  of  nonsuit  urged  against 
tliree  of  the  plalntUCs,  rla.,  that  they  had 
failed  to  prore  allegatioBS  of  their  com- 
plaints to  Uw  effect  tbat  elevra-twelftbs  In 
raloe  of  tbe  work  done  was  bestowed  upon 
tbe  property  of  BrowA,  and  one-twelfth  upon 
that  of  Mrs.  Doran.  In  view  of  onr  oonclu- 
alon  ttiat  tbe  land  of  both  of  these  defend- 
ants was  cliargeable  as  a  unit,  tbls  allega- 
tikm  was  entirely  immaterial,  anS  no  proof  In 
support  of  It  was  requireil. 

Tbe  Judgment  Is  reversed. 

We  concnr:  ANOBLLOTTI.  J.;  SHAW, 
J.;  MBLTIN,  J.;  HBNSHAW,  J. 


OS  CaL  Itt) 

UKE  et  aL  T.  SDPIDBIOR  OOtntT  TS  AXD 
FOB  KBBN  COUNTT.    (S.  F.  6,245.) 

<8oprente  Court  of  California.   March  22. 
19ia    BehearioB  Denied  AprU  21, 

im.) 

1.  iBJUNcnoif  (S  2S0*)  —  ViounoK  —  Pok- 
xsRioivT— MoDB  or  Pbocidube. 

A  proceeding  to  punish  for  contempt  any 
violation  ol  an  injunction  owy  be  properly  Ini- 
tiated by  citation. 

[Ed.  Note.— For  other  caaes.  see  Injunction, 
Cent.  Dig.  H  602-S16;  Dec.  Dig.  i  230.*] 

2.  IiuuHonoH  ({  223*)— Dkcbci— Tauaixt— 
TiounoH— CoHnHPT. 

Where,  in  a  suit  in  equity  to  sustain  a 
certificate  of  sale  of  state  laud  after  the  rights 
of  tbe  holder  bad  been  forfeited  by  foreclosure, 
the  court  found  in  favor  of  the  defendauts  who 
daimed  nnder  a'  subsequent  certiflcate  holder, 
and  in  the  esetclse  of  Jurisdlctlou  enjoined 
petitioDCn  dalmlng  nnder  the  foreclosed  cer- 
tificate from  thereafter  asserting  or  claiming 
any  right  to  or  Interest  in  the  property  or 
any  part  thereof,  and  from  in  any  manner  ai* 
■ertug  or  dalmlng  that  a  previous  judgment 
terminating  the  certificate  was  Invalid,  peti- 
tioners committed  a  contempt  of  court  In  there- 
after ffling  a  crosi-complaint  in  a  subsequent 
action,  in  wUch  they  sought  to  again  attack 
direct?  the  validity  of  such  original  judgment 
and  to  enforce  a  daim  under  the  original  cer- 
tificate to  the  land. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  448-478;  Dec.  Dig.  |  223.*] 

8.  iNJtTHCnoif  (I  228*)— Vioi-iiioii  — CoH- 
nmpi^FusoHS  Lublb. 

Where  persons  claiming  an  iaterest  In 
certain  land  under  a  forfeited  state  Und  cer- 
tificate were  enjoined  from  thereafter  mak- 
ing any  daim  to  the  land  thereunder,  a  suc- 


cessor in  Interest  of  one  of  sndi  persMs  wss 
ciiarged  with  notice  of  the  Injunctive  decree, 
bound  by  the  judgment,  and  chargeable  In  con- 
tempt proceedings  for  violating  It. 

[Ed.  Note.— For  other' cases,  see  Infunctlou, 
Gent.  Dig.  H  484-406;  Dec  Dig.  i  m*] 

4.  IlfJTtWCTIOW   (I  226*)  —  VlOLAJPIOH- Cow- 
TBUPT  —  ATTOBRBTS  —  COIVTUIUOIOUS  OOW- 

nuoT. 

Where  claimants  under  a  forfeited  state 
land  certificate  were  enjoined  from  thereafter 
daiming  any  interest  thereunder,  and  an  at- 
torney snbaequently  filed  a  cross-eomplaint  for 
the  claimsats  assertihg  and  claiming  under 
such  certificate,  and  Insisted  on  mamtalidng 
the  erosB-compilaint  after  his  attention  had 
been  called  to  the  Injunction,  he  wa^  not  ex- 
cused tor  his  contempt  because  be  overlooked 
the  Injunctivs  provision  of  the  decree  at  the 
time  he  Itted  the  crosi-eomplaint 

[Ed.  Note.— -For 'other  cases,  see  Injunction, 
Cent  Dtt  I  478;  De&  Dig.  1 226.*) 

Is  Bank.  Writ  of  Review  to  Superior 
Conrt,  Kern  County;  Paul  W.  Boinett,  Judge. 

Petition  for  writ  of  review  by  Fred  W. 
Lake  and  others  against  ttie  Snperlor  Court 
of  the  State  of  OaUfomla  In  and  for  the 
County  of  Kern  to  review  a  judgmeot  de- 
claring petittonera  In  contempt  WHt  dis- 
diarged. 

James  F.  Peck,  of  Oakland,  and  J.  C  Cam[)- 
bell,  of  San  Francisco  (Walter  Sbelton,  of 
San  Frand&co,  of  counsel),  for  petitioners. 
Frank  H.  Short  and  E}verts  &  EJwing.  all  of 
Fresno,  George  B.  Whitaker,  of  Bakersfield, 
and  J.  W.  McKlnley  and  Bunsaker  *  Britt, 
all  of  Lo8  Angele%  tor  respondent 

BENSHAW.  J.  This  conrt  issued  Ita  writ 
to  review  a  Judgment  of  the  superior  court 
of  tbe  county  of  Kern  dedaring  petitioners 
to  be  In  contempt  Tbe  cont«npt  cbarged 
and  ftnmd  rests  upon  tbe  violation  by  peti- 
tioners of  anotlier  Judgment  given  by  the 
same  superior  court,  enjoinii^  them  from  tbe 
assertlfm  of  any  rights  or  daima  to  certain 
real  estate  situated  in  Uie  county  ot  Kern. 
In  tbe  last-menti<Hied  case  an  appeal  from 
the  order  doiying  a  motion  tot  a  new  -trial 
was  aflQnned  1^  Oda  oourt,  wbose  dedsion 
will  be  fonnd  in  Lake  t.  Bonynge,  161  Gal. 
121,  118  Paa  SS5.  In  the  tq^inlon  handed 
down  in  that  case  will  also  be  found  a 
statement  of  many  of  tbe  facta  bearing,  optm 
this  consideration.  It  may  be  convenient, 
however,  briefly  to  summarize  them. 

In  1886  S.  Davla  procured  a  oertlllcate  of 
purchase  for  640  acres  of  land  beloni^ng  to- 
tbe  8Ut«  of  California.  In  1892  in  tbe  any 
pertor  court  of  Kern  county  was  commenced 
by  tbe  people  of  the  state  ot  California  an 
action  against  &  Davis  to  foreclose  his  In- 
twest  In  tlie  land  and  annul  his  certificate  of 
purchase  on  account  of  bis  Cailnre  to  pay  the 
Interest  on  the  unpaid  balance  of  tlie  pur- 
chase price.  On  December  27,  1802,  a  decree 
so  foreclosing  and  amralllng  Davla'  certiflcate 
of  purchase  was  entered.  No  appeal  was 
takm  from  thla  Judgment  and  it  became  flnal 
on  December  27*  ISSa.   Tben  vaa  at  the 
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time  ot  the  commenceioeDt  of  the  action 
nothing  of  record  with  the  registrar  of  the 
state  land  office  to  disclose  that  Davis  had 
parted  with  any  interest  In  his  certificate  of 
purchase.  In  July,  1899,  Mary  A.  Bonynge 
made  application  to  purchase  the  same  land 
from  the  state,  and  a  certificate  of  purchase 
therefor  was  issued  to  her  on  January  21, 
1900.  On  December  7,  1900,  Davis  execnted 
a  conveyance  of  all  his  interest  in  his  certifi- 
cate to  one  Charles  H.  Oilman.  Gllman  re- 
tained a  one-fourth  Interest  and  conveyed 
tluree-fourths  to  Lake  and  Snow,  under  an 
agreement  on  their  part  to  take  and  main- 
tain all  necessary  legal  proceedings  to  eBtat>- 
Ush  the  validity  of  the  Davis  certificate  of 
purchase.  On  December  SI,  1900,  In  pur- 
suance of  this  agreement  a  motion  was  made 
by  F.  W.  Lake  to  vacate  the  Judgment  of 
foreclosure  In  People  of  State  of  California 
V.  Davis,  upon  the  ground  tliat  no  service  ot 
summons,  actually  or  constructively,  had 
been  made  on  Davis.  This  motion  was  made 
upon  the  records  and  files  in  the  action,  sup- 
ported by  the  affidavits  of  Davis,  Gllman, 
and  Lake.  The  outcome  of  this  controversy 
will  be  found  reported  In  People  v.  Davis, 
143  Cal.  673,  77  Pac.  651,  In  brief,  the  de- 
dsion  of  this  court  upheld  the  action  of  the 
trial  court  in  refusing  to  vacate  the  Judg- 
ment upon  the  ground  that,  as  the  motion  so 
to  do  was  not  made  within  the  time  limit 
fixed  by  section  473  of  the  Code  of  Civil  Pro- 
cedure, the  court  could  grant  it  only  from  an 
inspection  of  the  judgment  roll,  and  then 
only  if  such  an  Inspection  showed  that  the 
judgment  was  Told  upon  Its  face.  It  was 
held  that  the  judgment  in  People  v.  Davis 
was  not  void  upon  its  face,  for  the  reason 
that,  however  defective  the  afl3davit  for  pub- 
Hcatlon  of  summons  or  the  order  for  publlca- 
tion  of  summons  might  be,  they  constituted 
no  part  of  the  Judgment  roll  under  the  law 
In  force  at  the  time  the  judgment  was  given, 
and  therefore  could,  not  be  considered  upon 
the  motion.  While  the  motion  to  vacate  the 
judgmwt  80  made  In  People  y.  Davis  was  a 
direct  attack  upon  the  judgment,  it  was  a 
direct  attacE^  of  bo  limited  a  character  that 
the  trial  court  was  confined  to  a  scrutiny  of 
the  judgmoit  roll  and  could  not  entertain 
any  evldience  dehors  that  record  to  show  its 
Invalidity ;  this  court  Baying,  "The  Bole  rem- 
edy of  the  ^[riered  party  who  may  not  in 
fact  have  been  served  la  to  be  found  in  a 
new  action  on  the  equity  side  of  the  court." 
People  T.  Morris,  144  Cat  422,  77  Paa  998; 
Bacon  t.  Bacon,  ISO  CaL  484,  80  Pac.  817; 
Pioneer  Lw  Co.  r.  Maddux,  109  Cal.  642,  42 
Pac.  295,  50  Am.  St.  Bep.  67. 

On  the  24th  day  of  March,  100(H  Thomas 
I*  Moran  filed  in  the  office  of  the  state  sur- 
veyor general  his  affidavit  and  application  to 
purchase  the  same  land.  The  contest  which 
thus  arose  was  by  the  surveyor  general  re- 
ferred to  the  superior  court  of  the  county  of 
Kern  for  trial  and  determination,  and  upon 


July  26,  1900,  Thomaa  L.  Horan  commenced 
his  action  against  Mary  A.  Bonynge  and 
otliers  for  the  determination  of  this  contest 
Oilman  and  his  associates.  Lake  and  Snow, 
sought  leave  to  intervene  In  this  contest  and 
were  permitted  to  Intervene.  In  their  inter- 
vention they  set  up  the  Davis  certificate  of 
purchase,  asserted  Its  validity,  charged  the 
invalidity  of  the  judgment  in  People  v.  DavU 
for  the  reason  that  the  trial  court  had  not  in 
any  manner  obtained  jurisdiction  to  render 
a  valid  or  any  Judgment  against  Davis,  and 
asked  for  a  decree  declaring  the  judgment  in 
People  V.  Davis  to  be  null  and  void,  canceUng 
the  certificate  of  purchase  issued  to  Mary  A 
Bonynge,  and  establishing  the  validity  of 
the  Davis  certificate.  To  this  complaint  In 
intervention  a  general  demurrer  was  inter- 
posed on  behalf  of  Mary  A.  Bonynge,  and  the 
demurrer  was  sustained.  The  Interveners  suf- 
fered judgment  accordingly.  From  the  judg- 
ment in  favor  of  Mary  A.  Bonynge  against 
the  Interveners  upon  demurrer  sustained,  and 
against  Moran  after  trial  on  the  facts,  the 
interveners  appealed.  The  opinion  of  this 
court  upon  their  apf)eal  will  be  found  report- 
ed in  Moran  v.  Booynge,  157  Cal.  295,  107 
Pac.  312.  In  brief,  that  opinion  declares  that 
the  demurrer  was  properly  sustained  because 
of  the  failure  of  the  complaint  in  interven- 
tion to  allege  the  facta  necessary  to  show 
that  Davis  was  a  qualified  purchaser  at  the 
time  he  made  his  application  and  received 
his  certificate ;  and,  further,  that  the  court's 
refusal  to  allow  the  Interveners  leave  to 
amend  must  be  regarded  ''as  fully  justified, 
since  there  is  no  bill  of  exceptions  nor  any 
facts  to  show  the  contrary." 

The  third  phase  of  this  litigation  will  be 
found  reported  in  Lake  v.  Bonynge,  161  CaL 
120,  118  Pac.  686.  In  January,  1009,  the 
defendant  Mary  A.  Bonynge  had  paid  to  the 
state  the  full  purchase  price  of  the  land  and 
had  received  the  state's  patent  therefor.  On 
March'  1,  1909,  Lake  and  Snow,  representing 
the  claimants  to  the  Davis  certificate,  brought 
an  action  against  Mary  A.  Bonynge  and  oth- 
ers, asserting  the  validity  and  legality  of  the 
Davis  certificate,  and  that  >  It  Is  the  only 
valid  subsisting  certificate  of  purchase  Issued 
by  the  state,  alleging  that  the  certificate  of 
purchase  Issued  to  Mary  A.  Bonynge,  the  re* 
celpt  of  moneys  from  l^r,  and  the  final  iosu- 
ance  of  patoit  to  her,  were  all  Inadvertantlr 
and  Illegally  done  and  made  by  the  stata^ 
and  the  complaint  prayed  that  Mary  A. 
Bonynge  be  decreed  to  hold  the  naked  legal 
title  to  the  land  in  trust  for  the  plalntifra. 
The  answer  of  Mary  A.  Bonynge,  after  deny- 
ing the  material  averments  of  plalntUTs  com- 
plaint, set  up  the  judgment  in  People  v.  Da- 
vis, averring  that.it  was  duly  given  and  made 
and  was  and  is  a  valid,  subsisting,  and  final 
judgment  under  which  all  the  rights  of  Da- 
vis and  his  successors  In  interest  iQ  and  to 
his  certificate  of  purchase  were  foreclosed 
and  annulled.  The  court  found  in  favor  '<o< 
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the  defendants  as  to  the  ralldlty  and  effect 
of  the  jndgment,  and  entersd  Its  deone  In 
tl^  tamt,  Mutalnliic  tbe  patent  to  the  de- 
fendant Maiy  A.  Booynge^  and  ctHKlndlng 
with  thetoUowtnglaDsaage:  "It  la  farther  or- 
dered* adjudged,  and  decreed  that  the  Jndg- 
ment and  decree  of  ttte  anperior  oourt  of  the 
cannty  of  Kera,  atete  of  California,  giTen, 
made^  and  eutwed  December  37, 1802,  In  the 
action  of  tbe  People  of  State  ot  Galltomla  r. 
S.  Davia,  f oredoalng  and  wnnnlllng  certificate 
«f  porchaaeNoL  1M8T,  laaned  by  the  state  of 
Oallfnnta  to  &  Datla,  and  all  n^ts  of  aald 
&  Davla  tberennder  of.  In,  and  to  said  sec- 
tion 86,  township  12  north,  range  24  west. 
San  Bernardino  mraldlan,  la  n  s^iod,  nlld. 
And  snbslsUng  judgment,  whereby  said  cer- 
tificate was  annulled,  uid  all  rlghta  of  aald 
S.  DaTlB  and  of  Qte  lOalntlflti  herein  there- 
under were  terminated  and  forever  foredos- 
■ed.  And  It  Is  further  ordered,  adjudged,  and 
decreed  that  the  plalntlA  Fred  W.  Lake  and 
H.  H.  Snow  and  each  of  them  be,  and  thegr 
are  and  each  of  them  Is,  hereby  perpetually 
restrained  and  enjoined  from  asserting  or 
■claiming  any  right  to  or  Interest  In  said  real 
property,  or  any  part  thereof,  and  they  are, 
and  each  of  them  Is,  heraby  forever  reatrain- 
-ed  and  enjoined  from  In  any  manner  assert- 
ing or  claiming  that  said  Jnt^ment  Is  not  a 
good,  valid  and  sabslstlng  jndgment"  We 
-quote  thus  at  length,  as  It  is  this  language  In 
this  judgment  which  forms  the  foundation 
-of  the  present  contempt  proceedings. 

In  July,  while  Lake  v.  Bonynge, 

which  we  have  just  considered,  was  pending 
-on  appeal  to  this  court,  the  administrator 
-of  Charles  H.  Gllman  <to  whom  it  wiU  be 
T«nembered  Davis  conveyed  all  his  interest 
in  bis  corttflcate,  and  who  In  turn  conveyed 
-certain  Interest  therein  to  Lake  and  Snow) 
instituted  a  suit  against  the  same  persons 
who  were  parties  defendant  in  Lake,  v. 
Bonynge,  all^hi^  tbe  invalidity  of  tbe  jadg- 
-mrat  in  People  v.  Davis,  and  seeking  a  decree 
:settlng  that  judgmrait  aside  and  imposing  a 
-trust  in  favor  of  the  plaintiff  upon  the  lands 
Jield  nnder  patent  by  Hary  A.  Bonynge  and 
her  snccemors  In  Interest  On  the  14th  day 
■of  December,  1911,  Lake  and  Trcadwell,  the 
latter  successor  to  the  Interest  of  Snow,  who 
also  bad  been  made  defendants  in  the  action 
instituted  by  the  administrator  of  Oilman, 
.filed  a  croas-complalnt  alleging  the  qualifica- 
tions and  right  of  Davis  to  secure  his  certlfl- 
•«ftte  of  purchase,  and  the  issuance  of  it  to 
him. 

Tbe  crrafr^complolnt   th^   attacked  the 

Jndgment  in  People  v,  Davis  for  lack  of  jurls- 
■dictlon  of  the  person  of  Davis  for  a  failure, 
-either  actually  or  constmctivdy,  to  serve 

him.  with  Fmmmons,  set  up  the  proceedings 
.In  the  case  of  Moran  v.  Bonynge,  alleging, 

however,  that  In  that  action  the  superior 
.<xmrt  "did  not  adjudge  the  rights  of  the  said 

intervoiers  or  either  of  them  on  the  merits 
dn  said  action,"  and,  finally,  set  up  tbe  appeal 


pending  In  Lake  et  at  r.  Bonynge,  161  Cal. 
120,  118  Pac.  B86,  which,  at  the  time  of  the 
filing  of  the  cross-complaint,  had  not  been 
passed  upon  by  this  court,  and  attacked  the 
Judgment  in  that  case.  The  relief  sought  was 
a  decree  eetabUsblng  that  Uary  A.  Bonynge 
and  her  successors  In  interest  held  tbe  legal 
title  to  the  Land  in  trust  for  the  plaintiff 
and  the  CToss-complaloants,  with  a  demand  for 
on  accounting  of  the  valuable  oils  which  by 
the  other  defendants  had  been  extracted  from 
the  land. 

All  of  these  proceedings  In  these  different 
actions  were  had«  and  all  of  these  judgments 
v&ee  rendered,  by  the  superior  court  of  tbe 
county  of  Kern.  Upon  the  filing  of  this 
cross-oomplalnt  and  after  affirmance  by  this 
court  of  the  order  aj^waled  from  in  Lake 
V.  Bonynge,  contempt  proceedings  were  In- 
^ituted  against  tbe  petitioners,  baaed  upon 
the  Injunctive  decree  In  Lake  v.  Bonynge 
which  has  been  above  quoted  and  which  had 
become  final.  The  court  found  that  the  con- 
duct of  the  petitioners  was  willful,  contume- 
lious, and  in  violation  of  tbe  language  of  this* 
decree,  and  adjudged  them  guilty  of  contempt 
accordingly.  This  conaideratlon  Is  not  com- 
plicated by  the  fact  that  tbe  cross-complaint 
was  filed  before  the  api>eal  in  Lake  v. 
Bonynge  had  been  decided,  for  the  contention 
of  the  cross-complainants — petitioners  herein 
— upon  the  hearing  in  contempt  was  that 
they  were  entitled  to  press  tbe  issues  ten- 
dered by  their  cross-complaint  to  a  bearing 
and  determination,  and  that  they  were  not 
violating  the  injunction  of  the  Judgment  In 
Lake  v.  Bonynge  in  so  doing. 

[1]  Conceding  for  the  moment  the  proposi- 
tion that  petitioners  herein  have  violated 
the  injunctive  clause  of  the  judgment  in  Lake 
V.  Bonynge  in  this  their  effort  to  prosecute 
their  action  under  their  cross^mplaint,  no 
doubt  can  be  entertained  but  that  the  method 
which  the  trial  court  adopted,  that  of  citation 
and  punishment  for  contempt,  was  proper. 
In  re  GbUes,  22  WalL  157,  22  L.  Ed.  819; 
SiUlman  v.  Whltmer,  173  Pa.  401,  34  AtL  56; 
Montana,  etc.,  Co.  v.  Boston,  etc.,  Co.,  27 
Mont  410,  71  Pac.  403;  Erie  By.  Co.  v.  Ram- 
sey, 46  N.  Y.  637. 

[1]  Thus  we  reach  the  crucial  question  in 
the  case:  Do  the  acts  of  the  petitioners 
amount  to  a  violation  of  the  Injunctive  por- 
tion of  the  judgment  In  Lake  v.  Bonynge? 
If  tbcy  do,  then  petitioners  must  submit  to 
the  enforcement  of  the  judgment  in  contempt 
which  has  been  given  against  them.  If  they 
do  not,  they  have  committed  no  contempt. 
The  divergent  views  of  the  parties  to  this 
proceeding  may  be  thus  briefly  Indicated; 
By  respondent  it  is  contended  that  the  judg- 
ment in  Lake  v.  Bonynge  is  a  judgment  by  a 
court  of  general  jurisdiction  having  in  fact 
complete  jurisdiction  of  tbe  parties  and  of 
the  subject-matter  of  tbe  action ;  that  the 
decree  which  it  rend^ed  was  ooe  fully  with- 
in its  power  to  render;  that  the  jndgment 
given  under  these  ciroumstancea,  whose  valid- 
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ity  has  been  finally  eetabllslied,  Is  to  be  con- 
strued from  Its  laDgnage  alone;  and  that, 
by  80  constrning  It,  tbat  judgment  declarer 
tbat  petitioners  bare  not,  nor  bas  either  of 
them,  any  right,  title.  Interest,  or  estate  eith- 
er legal  or  equitable  in  or  to  the  real  proper- 
ty or  any  part  thereof,  and  enjoins  and  per- 
petually restrains  these  petitioners  from  ever 
asserdng  or  claiming  any  such  right,  title, 
Interest,  or  estate,  and  from  questioning  in 
any  manner  the  judgment  in  People  t.  Darls. 
Further  respondent  argues  tbat  whatever 
may  have  been  the  reasoning  and  discussion 
used  b7  this  court  in  Its  opinion  In  Lake  v. 
Bonynge,  whether  sound  or  unsound,  correct 
or  mistaken,'  the  fact  remains  that  the  sole 
judgment  which  this  court  entered  was  one 
nfQnnlng  the  order  draining  aiH>ellaDts'  mo- 
tion for  a  new  trial;  wherefore  the  reason- 
ing and  discussion  upon  which  this  court 
reached  its  condiJsIon,  even  if  it  be  errone- 
ous. Is  not  a  matter  of  guidance,  much  less 
a  matter  controlling  the  construction  of  tiie 
judgment  from  which  an  appeal  had  not  been 
tekm,  which  was  not  before  the  court  and 
which  therefore  could  not  bave  been  con- 
strued or  bave  been  the  subject  of  construc- 
tion on  the  appeal  from  the  order  denying 
a  new  trial;  and  that  therefore  the  judg- 
ment must  and  does  speak  for  Itself. 

The  opposing  contention  of  petitioners  Is 
tbat  unless  they  have  lost  their  right  by  the 
bar  of  the  statute  of  limitations,  by  laches, 
by  waiver,  or  by  some  other  familiar  method 
(no  question  of  which  Is  here  Involved),  they 
are  entitled  to  their  day  In  court  to  make 
such  showing  as  they  can  in  a  direct  attack 
against  the  validity  of  the  judgment  in  Peo- 
ple V.  Davis.  They  point  out  that  their  ef- 
fort by  motion  to  cause  the  vacation  of  the 
judgment  In  People  v.  Davis,  while  Itself  a 
direct  attack,  was  a  direct  attack  of  so  nar- 
row a  character  that  they  were  limited  in 
their  presentation  of  it  to  the  judgment  roll 
alone  and  could  not  establish  the  propositions 
for  which  they  contended  by  the  affidavits 
and  other  evidence  wblch  they  there  offered ; 
that  therefore  as  to  the  judgment  In  People 
v.  Davis  by  their  motion  to  vacate  they  not 
only  had  not  lost  their  right  to  attack  it  di- 
rectly, but  in  no  sense  had  they  been  able  to 
make  a  direct  attack,  this  court  advising 
them  in  terms  that  their  relief  for  their 
grievance  was  to  be  found  through  the  medi- 
um of  a  direct  action  in  a  court  of  equity. 
To  the  judgment  against  them  upon  demur- 
rer sustained  in  Moras  v.  Bonynge  they  say : 
First,  that  there  was  no  trial  upon  the  merits 
because  this  court  held  tliat  they  had  Insuffi- 
ciently pleaded  Davis'  right  to  secure  Oib 
certlflcate  of  purchase  (see  1  Freeman  tm 
JndgmeDtB,  |  287} ;  and,  second,  tbat  In  t^- 
iug  contests  over  land  referred  to  the  courts 
by  the  surv^or  general,  the  conrt  iteelf  acts 
as  a  tribunal  of  limited  jnrisdlction,  and 
could  not  entertain  an  equitable  plea  to  va- 
cate the  jadgment  In  People  t.  Davla.  Tlie 


propositions  tbne  advanced  are  bo  plainly 
true  that  they  require  no  discussion. 

Finally,  petitioners  argue  that  in  Lake  v. 
Bonynge  they  were  denied  the  right  to  make 
proof  by  way  of  direct  attack  against  the 
judgment  In  People  v.  Davis  under  the  view 
taken  by  the  trial  court  and  affirmed  in  terms 
by  this  court,  namely,  that  the  attack  which 
they  were  there  attempting  to  make  upon  the 
judgment  In  Pecq;>le  v.  Darls  was  Its^f  a  col- 
lateral atta<^  and  that  upon  such  collateral 
attack,  under  well-settled  rules,  they  could 
do  no  more  than  demand  from  the  trial  court 
a  scrutiny  of  the  judgment  roll  and  a  declar- 
ation after  such  scrutiny  whether  or  not  the 
judgment  was  void  upon  its  face,  tbe  same 
single  and  narrow  proposition  which  they 
had  contested  in  People  v.  Darls,  which  had 
been  resolred.  against  them  by  the  decision  of 
this  court  In  Pe<q;>le  v.  Davis,  and  wblch  had 
thus  become  res  adjndlcata.  They  argue 
tbat  the  language  of  the  opinion  of  this  court 
in  Lake  r.  Bonynge  folly  establishes  alt  this, 
and  establishes  furtber  tbat  ttie  sole  reason 
which  this  court  gave  for  sustaining  the  rul- 
ing of  the  trial  court  in  excluding  their  offer- 
ed eridenee  attacking  the  judgment  in  People 
r.  Davis,  for  failure  of  service  of  suramoos. 
Is  tbat  the  attack  was  collateral  and  that 
such  evidence  was  therefor  inadmissible. 
They  argue  further  tbat  this  court  must  have 
and  would  have  reversed  the  order  from 
which  they  were  ai^tealtng,  and  so  the  judg- 
ment, in  Lake  v.  Bonynge  for  the  exdiuiOD 
of  this  evidence,  excepting  for  the  reason 
tbat  this  conrt  held  tbe  attack  to  be  collat»- 
al.  And  in  conclusion  they  say  that,  such 
being  the  case,  the  opinion  and  discussion  of 
this  court  amounts  necessarily  to  a  conatrac- 
tlon  of  the  judgment  In  Lake  v.  Bonynge,  and 
that  this  construction  In  turn  neoeeaarlly  Is 
this:  Tbat  the  petitioners  had  again  made  a 
collateral  atta<^  upon  the  judgmrait ;  that  by 
virtue  of  the  decision  of  this  court  In  Pec^le 
V.  Davis,  143  Cat  673,  77  Fac.  651.  that  Judg- 
ment was  Immune  from  collateral  attack  un- 
der the  doctrine  of  res  adjndicftta ;  and  fliat 
therefore  all  that  liie  injunctive  deoee  la 
Lake  V.  Bonynee  means  or  could  mean  U  to 
restrain  these  petitioners  from  ever  again 
making  such  a  collateral  attack. 

But  petitioners'  contention  carries  tbe  doc- 
trine of  tbe  construction  of  Judgments  be- 
yond permlsaible  bounds.  It  Is  not  to  be 
doubted  that  In  ttie  action  of  Lake  v.  Bm- 
ynge,  under  its  pleadings  and  Issnea,  the 
court  had  full  jurlsdlcttrai  to  declare  the 
judgment  whUb  it  entered.  Indeed,  In  that 
action  the  very  purpose  of  tbe  litigation  was 
to  determine  for  and  against  the  lltlgantB 
finally  and  forever  tlielr  rights  to  the  land  la 
omtrovMsy,  and  fbn  Injunction  to  enfince 
those  rights  was  botti  permissible  and  fwopff. 
BmOa  V.  Oalderwood,  34  Cal.  068;  Pe^Ie  v. 
Center,  66  Gat  SSI,  6  Fac;  26S.  6  Pae.  481: 
AzteU  V.  Geriadi,  67  OaL  483,  8  Fac.  34: 
Kittle  V.  Bellegarde,  86  OaL  906,  26  Pac  SL 
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T'pon  Uie  face  of  'the  Jodgment,  miiteoTer,  no 
question  cao  arise  as  to  Its  Intended  scope. 
It  Is  broad  enough,  aiid  designedly  broad 
enoni^,  to  prohibit  these  petitioners,  their 
SQCcesBors  and  privies,  from  ever  again  In 
any  manner  attacking  the  Talldity  of  the 
Jndgmeat  In  People  t.  DbtIb,  ot  asserting  or 
claiming  any  right  to  or  interest  in  the  real 
proper^  affected  by  that  Judgment,  and  it 
formally  declares  that  ttie  dalnM  and  pre- 
tensions of  the  petlttonen  are  vfthont  merit 
either  In  law- or  eqnlty.  If  the  plaintiffs  In 
I<ake  T.  Bonynge  were  dlaaatlafled'  wltb  ttie 
JndgmMt,  if  Oiey  bellered  It  should  be  re- 
Tersed  or  modified,  they  should  have  taken' 
apiwoprlate  steps  1^  a^eal  to  effect  thte  end. 
lluy  did  not  do  so.  They  appealed  mwely 
from  the  order  refoslng  to  grant  their  mo- 
tion for  a  new  trial,  and  upon  thciz  appeal 
pressed  upon  the  conslderati<m  of  this  conrt 
certain  nllngs  of  the  trial  cenrt  in  recctiing 
and  rejecting  evidence.  Howerer  erroneous 
the  mllngB  of  the  trial  court  in'  tUs  z^rd 
may  be  tbon^t  to  bare  been,  wt.  In  torn, 
howerer  errooeooa  ttie  declaratlona  of  ttils 
conrt  reviewing  those  mllngs  may  be  tfioogfat 
to  bare  been,  the  fact  stUl  remains  that  tiie 
consideration  was  addressed  solrfy  to  such 
rulings,  and  the  determination  opon  those 
rullugs  could  not  operate  to  modify  the  plain 
terms  of  an  Injunction  within  the  issues  and 
within  the  power  of  the  conrt  to  grant.  Peo* 
pie  T.  Bank  of  San  Lnls  Obispo,  150  Oal.  W, 
81,  84,  112  Pac.  866,  37  L.  R.  A.  <N.  S.)  934. 
Ann.  tjRB.  1912B,  1148;  In  re  James,  90  GaL 
37«,  33  Fac.  1122,  37  Am.  St  Rep.  60;  Ex 
parte  Jontsen.  154  Cal.  540,  98  Fac.  301.  * 

it]  It  has  been  said  heretofore  that,  if  the 
petitioners  hare  violated  the  injunction,  they 
are '  in  contempt  This  statement  requires 
brief  amiOlflcation.  Petitioner  Treadwell 
succeeded  to  the  Interests  of  Snow  after  the 
Judgment  in  Lake  v.  Bonynge  was  rendered, 
and  with  notice  of  It  He  therefore  is  bound 
by  the  judgment  and  chargeable  In  these  con- 
tempt proceedlugs.  Code  Clv.  Proc.  f  1908, 
subd.  2;  O.  ft  G.  Herrlam  Go.  v.  Saalfleld, 
190  Fed.  927,  111  0.  C.  A.  517;  Ahlers  t. 
Thomas.  24  Nev.  407.  56  Pac.  03,  77  Am.  St. 
Rep.  820;  In  re  Lennon,  166  U.  8.  548,  17 
Sup.  Ct  658,  41  L.  Ed.  1110. 

[•]  Peflftoner  Boynton  la  an  attorney  at 
law,  and  the  attorney  who  represrated  peti- 
tioners in  the  filing  of  the  croes-complaint 
The  conrt  finds  that  this  petitioner's  answer 
to  the  citation,  to  the  ^ect  that  In  filing  the 
cross-complalot  he  had  overlooked  the  Injuno- 
tlre  prorislons  of  the  judgment  which  provi- 
sions were  first  called  to  his  attention  when 
served  with  the  order  to  show  cause,  Is  true, 
but  that  his  contempt  Is  not  thereby  excused 
by  reason  of  his  contumacious  conduct  In  In- 
sisting upon  maintaining  the  cross-complaint 
After  his  attention  had  been  so  called  to  the 
Judgment  In  Lake  v.  Bcoynge.  These  find- 
ings constitute  a  snffldwt  warrant  for  the 


Judgment  Code-Glv.  Proc.  1 283;  lAmbwacni 
V.  Superior  Court,  161  GaL  4B8^  01  Pac.  100, 
11  Ji.  R.  A.  (X.  S.)  619;  Havemeyer  v.  Supe-, 
rior  Court  87  Cal.  267,  25  Pac.  433,  10  L.  R. 
A.  660 ;  Cape  May,  etc.,  R.  R.  Go.  v.  Johnson, 
35  N.  3.  Eki.  422 ;  Stolts  v.  Jackson,  82  Ap^ 
Plv.  81,  81  N.  T.  Supp.  638. 

It  follows  therefrom  that  the  Judgment  of 
the  trial  conrt  is  not  in  excess  of  Its  Juris- 
diction, and  therefore  the  writ  of  review  is 
discharged. 

:  Weomcor:  SHAW.  J.;  SLOSS,  J. ;  HEL- 
TIM,  J.;  AXGELLOTTI,  J.;  JI^BIOAN.J. 

(165  csi.  tm 

In  re  DE  BERNAL'S  ESTATE. 
(S.  F.  6307.) 

(Supreme  Court  of  California.  March  26, 
1913.) 

1.  WiLca  (I  061*)— Dbv'isis— iHrnGBtBt  or 
Ddvissks. 

A  devise  to  graiidchildreii,  share  and  share 
alike.  o(  5  acres  of  a  certain  bounded  and  de- 
scribed parcel  of  land  of  about  25  acres,  in 
whldi  testatiix  owned  an  undivided  three- 
fourths  interest,  was  not  a  devise  of  her  In- 
terest In  the  6  acres,  but  waS  a  devise  by 
quantity,  so  that  the  crandchildrea  took  an 
Undivided  interest  of  full  6  acres  in  the  tract 
rather  than  an  nn^vlded  three-fonrtha  of  o 
acres. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Ji  1221-1224;  Dec.  Dig.  1  661.*] 

2.  Wixja  (I  7S1*)— RiQHTs  or  DaviaExs— 
Gbkbbai.  OB  SpBoino  Dbvisb— "Specific 

Leo  ACT." 

Testatrix,  owning  an  undivided  three- 
fourths  interest  in  a  tract  of  25  acres,  describ- 
ed and  bounded  the  tract  and  devised  to  her 
grandchildren  6  acres  of  the  tract  without 
specifying  end  distingaishing  that  portion  from 
the  other  portions  of  her  interest,  and  gave 
all  the  rest  and  residue  of  her  estate  to  her 
son  and  executor.  Civ.  Code,  |  1357,  declares 
that  a  legacy  of  a  particular  thing  Specified 
and  dtstinguisbed  from  all  others  oi  the  same 
kind  belouging  to  the  testator  is  8peci6c,  and 
that  if  such  legaQr  fails,  resort  cannot  be  had 
to  other  property  of  the  testator.  Beld,  that 
the  qaesnoB  whether  a  testamentary  gift  is 
specific  or  general  is  to  be  determiaed  hy  the, 
.  same  test  where  the  subject  of  the  gift  is 
real  as  where  it  is  personal  property,  and  that 
the  devise  was  a  specific  devise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1938;  Dec.  Dig.  |  751.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  0600-6604;  voL  8,  p.  7803.] 

8.  Wtwjs  (I  754*)— Rights  op  Dbtisus— 
Specific  lxo&ct— Subbs  or  Stock. 

A  gift'  of  a  specific  and  designated  amount 
of  the  very  shares  in  a  corporation  which  tes- 
tator then  owned,  as,  for  instance,  all  of  the 
shares,  or  one-half  of  them,  or  a  designated 
number  thereof,  is  a  specific  legacy. 

[Ed.  Note.— For  other  cases,  see  \^lls.  Cent 
DliE.  11  1945,  1946;  Dec  Dig.  |  754.*] 

4.  WitLs  (I  812*)— SPBcinc  Devise— Abate- 
ment. 

Testatrix,  owning  an  undivided  three- 
fourths  interest  in  a  tract  of  25  acres,  made 
to  her  grandchildren  a  specific  devisf*  of  5 
acres  thecipof.  snd  left  the  residue  of  her  es- 
tate to  her  son  and  executor ;  tht>re  being 
sufficient  other  estate  to  pay  the  debts  and 
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ezpcDses  of  admlnIstratioD  and  to  leave  the 
■on  an  adequate  provision.  Civ.  Code,  i  1359, 
provides  that,  after  property  expressly  appro- 
priated to  tbe  payment  of  debts  and  property 
□ot  disposed  of  by  the  will,  debts  shall  be 

riaid  from  property  devised  to  a  residuary 
ecatee,  proper^  not  specifically  devised,  and 
all  other  property  ratably ;  and  Code  Civ. 
Proc.  i  1563,  provides  that  specific  devises  are 
exempt  from  such  liability,  if  it  appears  to 
the  court  necessary  to  carry  into  effect  the 
intention  of  the  testator,  and  there  is  other 
sufficient  estate.  Held  that,  regardlesa  of 
whether  the  two  sections  conflicted,  tta«  devise 
to  the  grandchildren  waa  exempt  ander  section 
1563. 

[Ed  Note.— For  other  csscb,  see  WiSlB,  Cent. 
Dig.  i  2108;  Dec  Dig.  i  812.*] 

5.  Wills  (I  812*^— SPECino  Dbtisb— Abati- 

HSmV-SSCUBED  "DSBT." 

A  mortgage  of  testatrix,  created  before 
the  execution  of  her  will  to  secure  her  note  on 
whidi  she  was  personally  liable,  was  a  mere 
Incident  of  a  debt  evidenced  by  tiie  note,  and 
the  UahUfty  of  testatrix  on  the  note  was  }ust 
as  much  a  "debt"  within  the  meaning  of  the 
word  as  ased  in  the  probate  act,  providing  for 
the  payment  of  debts,  as  any  of  her  unsecured 
llabuitles,  and  as  between  the  executor  and 
residuary  legatee,  primarily  liable  for  the  pay- 
ment of  debts,  ana  specific  devisees  of  a  part 
of  the  mortgaged  realty,  was  to  be  paid  in  tbe 
same  manner  as  the  general  unsecured  debts 
of  testatrix,  unless  the  will  disclosed  a  dif- 
fereot  intent;  and  It  could  make  no  difference 
that  the  mortgagee  did  not  present  his  claim 
against  tbe  estate,  but  preferred  to  rely  en- 
tirely on  the  future  enforcement  of  his  mort- 

Sage  lien,  so  that  the  balance  of  tbe  mortgage 
ebt  and  interest  accrued  thereon  was  to  be 
paid  and  satisfied  first  out  of  the  property 
other  than  that  specifically  devised,  without 
any  credit  to  the  executor  on  account  of  an 
amount  paid  by  him  on  the  principaL 

[Ed.  Note.— For  other  cases,  see  ^TOls,  Gent 
Dig.  I  2108;  Dec.  Dig.  |  812.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1804-1886;  vol.  8,  p.  7628.] 

6.  E.^KCUTORS    AND    ADUINISTRATOBS    (H  89, 
41*)— AaSRTS  AND  ADUINISTRATI0I7. 

An  executor  holds  all  the  property  of  the 
estate  for  the  purposes  of  administration,  in- 
cluding not  only  the  rents  and  profits  of  land 
specifically  devised,  but  tbe  laud  itself,  sub- 
ject if  necessary,  to  disposition  for  the  pay- 
ment of  debts  and  expenses. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administrators.  Cent  Dig.  H  280,  283, 
285-294;.  Dec  Dig.  ||  39,  41*} 

7.  Wills  (|  728*)- Rights  of  Dsvisees— 
Rents  and  Pbofitb.  . 

As  between  tbe  residuary  legatee  of  an 
estate,  primarily  liable  for  its  debts,  and  the 
devisees  of  specific  realty,  part  of  a  larger 
parcel,  subject  to  a  mortgape  with  accrued  in- 
terest, where  there  was  sufficient  other  estate 
to  pay  all  the  debts  and  expenses,  the  devisees 
were  entitled  to  the  rente  and  profits  accruing 
from  their  part  of  the  realty,  less  their  pro- 
portion of  the  taxes  on  the  whole  realty  paid 
by  the  executor. 

[EA.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  ii  1759-1780;  Dec  Dig.  S  72a*] 

S.  EXECUTOKS  AND  A  Din  N I  STB  A  TOSS  ({  469*) 
— ^PSOBATI  COUBT— JUBISDIcnON. 

The  superior  court,  sitting  in  probate  in 
proceedings  for  final  settlement,  has  jurisdic- 
tion, as  between  the  executor  and  residuary 
legatee  and  tbe  devisees  of  a  specific  part  of 
mortgaged  realty,  to  determine  their  rights 
and  habilities  as  to  the  payment  of  debts  and 
expenses,  the  payment  of  interest  on  the  mort- 


gage, and  the  application  of  the  rents  and  prof- 
its of  the  real^  devised 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  H  2000-2009, 
2012,  2013;  Dec.  Dig.  i  469.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Frandsco ;  J. 
V.  Coffey,  Judge. 

In  the  matter  of  tbe  estate  of  Geronima 
Rnffino  De  Bemal,  deceased.  From  portions 
of  the  decree  of  settlement  of  the  final  ac- 
count of  tbe  executor  and  final  distribution, 
Jose  Comello  Bemal,  executor,  and  others 
appeal.  Rerersed,  vith  directions  to  enter 
new  decrea 

SnlUvan  A  SnlliTan,  Tbeo.  JT.  Bocbe,  and 
John  J.  OTI^wle,  all  of  San  Francisco,  for 
appellants.  Norman  A.  Eisner,  of  San  FXan- 
cisco,  for  req;>ondeQta. 

ANOEIXOTTI,  3.  These  are  anneals  by 
various  parties  from  portions  of  the  decree 
of  settlement  ot  the  final  account  of  tbe  ex- 
ecutor of  tbe  will  of  deceased,  and  final  dis- 
tribution, whidi,  by  stipulation,  tiave  been 
brought  to  tbls  court  upon  one  transcript 
and  submitted  for  decision  together. 

The  material  facts  are  undisputed  De- 
ceased died  testate  September  6,  1905,  leav- 
ing her  surviving  as  her  only  heirs  her  son, 
appellant  Jose  Comello  Bemal,  who  is  the 
survivlitg  executor  of  her  will,  and  eight 
graDdchildren,  six  of  whom  are  the  dilldren 
of  her  deceased  daughter  Elodie  Macdonald 
and  two  of  whom  are  the  diildren  of  her 
deceased  daughter  Jovita  McKinuon,  whom 
we  eball  designate  hereafter  as  the  Mac- 
donalds  and  the  McElnnons.  She  left  val- 
uable real  property,  one  portion  tlievitrf  be- 
ing an  undivided  three-fourths  In  a 
tract  of  land  in  the  city  and  conui/  of  San 
Francisco,  containing  some  25  acres,  known 
as  the  Italian  Oardena  This,  at  the  time 
of  her  death,  was  Incumbered  by  a  mortgage 
given  by  her  on  January  28,  1903,  to  the 
Columbus  Savings  ft  Loan  Society,  a  corpo- 
ration, to  secure  tbe  payment  of  her  prom- 
issory note  of  the  same  date  to  said  corpo- 
ration for  $13,600,  with  interest  at  6  per 
cent  per  annum,  and  no  part  of  tbe  prin- 
cipal sum  of  wbich  note  had  then  been  paid 
She  also  owned  real  property  in  San  Mateo 
county,  which  was  and  etiU  is  an  unincum- 
bered part  of  her  estate,  and  which  exceed- 
ed In  value  tbe  sum  of  950,000.  Two  weeks 
before  her  death,  viz.,  on  August  23,  1905, 
deceased  executed  her  last  wUl,  which  wa^; 
subsequently  admitted  to  probate,  and  upon 
which  the  decree  appealed  from  Is  based. 
She  said  nothing  therein  at>out  her  debts,  and 
made  but  two  dispositions  of  property.  In  the 
first  place,  she  gave,  devised,  and  bequeathed 
to  her  said  grandchildren,  naming  them, 
"share  and  share  alike  to  each,  five  acres  of 
that  certain  piece  or  parcel  of  land  fdtnate. 
lying  and  twing  in  the  dty  and  county  of  San 
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Prandsco,  state  of  California,  bonnded  and 
described  as  follows :"  (describing  by  metes 
and  botmds  the  real  property  known  as  the 
Italian  Gardens).  Nothing  was  said  ther^ 
as  to  tbe  acreage  of  this  tract  She  then 
provided:  "AU  the  rest  and  residne  of  my 
estate,  real,  personal  and  mixed,  I  gire,  de- 
vise and  bequeath  onto  my  son  Jose  Gomello 
Bemal."  With  tbe  exception  of  a  request 
of  her  sister  Fortnna  as  to  the  disposition 
of  a  portion  of  a  ten-acre  tract  in  San  Mateo 
county  theretofore  conveyed  by  her  to  such 
fdster,  die  will  contained  nothing  else  except 
the  appointment  ot  said  son  and  her  sister 
Frandsea  to  act  as  executors,  without  bonds. 
The  will  was  admitted  to  probate  and  the 
execDtont  named  appointed  as  sudi.  On 
June  11,  190T,  said  Frandsea  died,  and  tbe 
son  has  ever  since  nmttnued  to  act  as  sole 
•xecotor. 

During  the  administration,  bat  two  claims 
against  deceased  were  presented.  They  ag- 
gr^ated  only  $735.70  and  have  been  paid. 
No  claim  was  ever  presented  on  behalf  of 
tbe  Columbus  Savings  ft  Loan  Society  on 
acconnt  of  such  note  and  mortgage.  Dor- 
ing  tbe  administration,  tbe  executor  baa  paid 
on  account  of  tbe  principa]  the  sum  of 
SOO,  leaving  912,000  stlU  due. '  He  also  paid 
interest  In  full  to  February  12,  1912,  be- 
ing f5,837.79.  'ilie  note  and  mortgage  are 
atlU  subsisting  obligations,  and  an  action 
for  the  foredosure  of  the  mortgage  is  pend- 
ing: ^e  $1,600  paid  on  account  of  the  prln- 
dpal  waa  one-balf  the  sum  recdved  by  the 
executor  on  tiie  sale  by  him  of  tbe  undivided 
three-fourths  Interwt  of  deceased  in  two 
amall  portions  of  tbe  Italian  Gardens  to  the 
Ocean  Shore  Railway  Company,  containing 
.301  and  .114  acres,  respectively,  wblcb  have 
l)een  rdeased  from  the  Iten  of  tbe  mortgage. 
No  real  property  of  deceased  has  been  sold 
during  administration  otber  than  the  prop- 
erty Just  referred  to. 

Since  tbe  death  of  deceased,  the  executor 
has  collected  tlie  sum  of  $8,000  as  rents  from 
her  undivided  three-fourths  Interest  In  the 
Italian  Gardens  property,  and  has  paid  out 
for  taxes  levied  thereon  the  sum  of  $1,967.52, 
leaving  a  balance  of  $6,032.48.  No  portion 
of  this  has  ever  been  paid  to  any  grandchild 
of  deceased.  All  of  said  sum  has  been  ex- 
pended by  the  executor  In  paying  Interest  on 
aald  mortgage  and  debts  of  deceased  and  ex- 
penses of  administration.  AH  moneys  com- 
ing into  his  hands  have  been  so  expended. 
In  fact,  it  was  necessary  for  the  executor 
to  waive  the  payment  of  his  portion  of  the 
executor's  commission  In  order  to  close  the 
estate  without  selling  any  more  of  the  real 
property. 

Folding  the  administration  of  the  estate, 
an  action  for  the  partition  of  the  Italian 
Gardens  tract  was  instituted  in  the  superior 
court  by  some  of  those  who  were  cotenants 
with  deceased  therein  at  the  time  of  her 
death.   All  parties  interested  in  tbe  tract. 


including  all  those  Interested  In  the  estate 
of  deceased,  were  made  parties  to  this  ac- 
tl<m,  and  the  same  was  tried  and  an  inter- 
locutory decree  made  and  entered  therein. 
By  this  decree  the  court  in  partition  attempt- 
ed to  segregate  and  declare  the  respectlTe  in- 
tereste  under  the  will  of  deceased.  No  appeal 
was  taken  from  this  decree,  and  the  time  for 
appeal  had  elapsed  when  the  matter  before 
us  was  Initiated  In  the  probate  court  A 
question  as  to  the  Jurisdiction  of  the  court 
In  partition  to  give  any  Judgment  that  <x>uld 
alfect  the  rlsbt  of  the  court  in  probate  to 
determine  for  Itself  the  rlghte  anxing  them- 
selves of  those  claiming  under  the  will,  tat- 
tlrely  regardless  of  tbe  interlocutory  decree 
in  partition,  is  raised,  and  argued  at  some 
lagtb  by  respective  eounael;  but,  inasmuch 
as  we  are  of  the  oidnlon  that,  independent 
of  the  partition  decree,  tbe  property  of  de- 
ceased should  have  been  distributed  under 
tbe  will  to  the  respective  parties  in  the  man- 
ner and  upon  the  terms  specified  in  the  par- 
tition decree,  it  is  unnecessary  to  consider 
this  question  of  Jurisdiction.  It  may  be  as- 
sumed, for  all  the  purposes  of  this  decUton, 
that  tbe  partition  decree  was  ineffectual  in 
BO  far  88  it  attempted  any  sepsgation  of 
Intereste  undw  the  win  of  deceased. 

The  foregoing  being  the  facts,  various 
questions  arose  on  tbe  hearing  in  the  lower 
court  between  the  Haedonalds  and  the  Mc- 
Elnnons  on  the  one  hand,  and  the  son  of 
deceased  on  tbe  other. 

[1]  The  lower  court  held  that  under  the 
will  the  grandchildren,  as  claimed  by  them, 
were  entitled  to  an  undivided  Interest  of 
full  five  acres  of  the  Italian  Gardens  tract, 
rather  tlian  simply  to  an  undivided  tbree- 
fourths  of  five  acres.  This  was  also  the 
conclusion  of  the  court  in  partition.  This 
conclusion  is  assailed  in  his  brief  in  this 
court  by  counsel  for  the  son.  Ills  appeal, 
however.  Is,  under  the  terms  of  his  notice  of 
appeal,  from  specified  portions  of  the  decree 
only,  and  the  portion  of  the  decree  award- 
ing this  interest  to  the  grandchildren  Is  not 
among  the  iwrtlons  so  specified.  However, 
we  are  of  the  opinion  that  the  conclusion  of 
the  lower  court  on  this  point  was  right  The 
gift  was  one  by  deceased,  not  of  her  In- 
terest In  five  acres,  but  one  of  five  acres 
of  a  tract  of  land  specified;  a  gift  by  quan- 
tity. The  only  description  by  metes  and 
bounds  was  one  of  the  larger  parcel  of  land 
from  which  the  five  acres  given  were  to  be 
taken.  So  far  as  this  matter  Is  concerned, 
we  have  no  means  of  determining  the  intent 
of  the  testatrix  other  than  the  language  she 
has  used  In  her  will,  together  with  the  fact 
that  she  owned  an  undivided  interest  In  the 
tract  equivalent  to  nearly  19  full  acres.  The 
language  here  Involved  Is  very  different  from 
that  used  In  the  deed  construed  In  Adants 
V.  Hopkins,  144  Cal.  40,  77  Pac.  720,  refer- 
red to  by  counsd  for  the  son.  The  language 
there  used  bj  Wilson*  an  owner  of  about  673 
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acres  nndlTlded  In  a  tract  of  nearly  20,000 
acres,  was,  "Gives,  sells,  and  conveys  all  Mb 
right,  Htie,  and  interest  •  •  ♦  to  320 
acres  of  land  to  be  taken  ont  of  his  Interest 
which  he  now  holds  In  a  certain  tract  of 
land,"  etc.,  and  this  court  said:  "The  deed 
does  not  purport  to  convey  the  specified  uuid' 
her  of  acres  undivided,  or  an  interest  equal 
to  tbat  quantity  cf  land,  but  only  the  inter- 
est of  the  grantor  In  320  acres,  to  be  taken 
by  the  grantee  in  some  part  of  the  ranch 
othet  than  'where  the  said  Wilson  or  any 
of  his  tenants  are  In  {tossession.* "  In  the 
will  before  us,  we  have  not  a  gift  of  the- in- 
terest of  the  testatrix  in  any  particular  land 
or  In  any  specified  number  of  acrei^  bat  a 
gift  of  a  definite  number  of  acres. 

The  Interest  of  the  deceased  in  the  Italian 
Gardens  propert?  was  distributed  by  the  low- 
er court,  subject  to  the  lien  of  the  mortgage. 
It  was  accepted  as  a  fact  that  a  full  five 
acres  undivided  in  said  property  was  four- 
fifteenths  of  the  whole  Interest  of  deceased 
In  the  property.  The  court  adjudged  that 
the  undivided  Interest  of  five  acres  distribute 
ed  to  the  grandchildren  should  be  subject  to 
and  liable  for  the  payment  of  four-fifteenths 
of  the  txilance  of  f 12,000  principal  due  on  the 
mortage  and  four-fifteenths  of  the  Interest 
accruing  from  February  29,  1012,  and  that 
the  interest  distributed  to  the  son  should  be 
subject  to  and  liable  for  the  remaining  eleven- 
fifteenths  of  said  principal  and  Interest  All 
parties  appeal  from  this  portion  of  the  de- 
cree, though  we  do  not  understand  that  coun- 
sel for  the  son  claims  error  therein  If  the 
grandchildren  wwe  entitled  to  full  five  acres 
undivided  instead  of  an  undivided  three- 
fourths  of  five  acres,  except  In  so  far  as  be 
claims  that  the  soq  should  be  reimbursed  to 
the  extent  of  four-fifteenths  of  the  f 1,500  paid 
by  him  on  account  of  the  principal  of  said 
mortgage.  -The  granddilldren  claim  that  the 
whole  of  said  principal  sum  of  said  prom- 
issory note  and  mortage,  and  all  interest 
accruing  thereon  since  the  death  of  deceased, 
should  first  be  paid  out  of  the  Interest  of  the 
son  before  resort  is  had  for  such  purpose 
to  any  portion  of  their  five  acres  undivided.- 

The  lower  court  found  that  the  adminis- 
tration of  the  estate  should  have  been  brought 
to  a  close  at  the  expiration  of  one  year  from 
October  5,  1005,  and  that  conseqaently  the 
grandchildren  were  entitled  to  their  four- 
flfteenthe'  portion  of  the  rents  and  profits 
since  that  date,  less  their  proportion  of  the 
taxra  and  four-fifteenths  of  the  amounts 
paid  by  the  executor  on  account  of  Interest 
on  the  note  and  mortgage,  which  would  give 
them  In  the  aggr^at6  $104.76,  or  $24.34 
each,  and  the  latter  amount  was  distributed 
to  each  of  them.  They  were  held  to  be  en- 
titled to  no  part  of  the  rents  and  profits 
prior  to  October  1,  1906,  all  of  which  were 
applied  to  expenses  of  administration,  pay- 
ment of  taxes,  and  payment  of  debts  (includ- 
ing Interest  cm  the  mortgage  debt).  All  par- 
ties ajKKal  from  tbla  portion  of  the  dene^ 


but  <Hi  widely  different  grounds.  The  son 
claims  that  there  was  no  Inexcusable  dday 
In  closing  the  acUnlnistration,  and  that  all  of 
the  rents  and  profits  from  the  date  of  death 
of  the  deceased  to  the  actual  close  of  admin- 
istration were  in  fact  properly  applied  to  the 
purposes  above  stated,  In  the  absenoe  of 
other  personal  property,  leaving  no  balance 
for  distribution.  The  grandchildren  clalin 
that,  as  long  as  there  was  other  prcq;>^ty  ot 
the  estate  available  for  that  purpose,  ncme 
of  the  renta  and  profits  accruing  on  their  in- 
tra«6t,  received  after  the  death  of  deceased, 
should  have  been  api^led  to  any  of  these  pnr- 
IKnes,  en^pt  the  payment  of  taxes  on  th€^ 
portion,  and  that  they  were  entitled  to  re- 
ceive from  the  estate  on  distribution,  Instead 
of  an  aggr^te  of  $194.7S,  feur-fifteaitbii  ct 
the  rents  and  profits  received  by  the  execu- 
tor for  said  property  since  the  death  of  de- 
ceased, less  fOQr-fifte«ith8  of  the  taxes  paid 
thereon.  Such  receipts  being  $8,000,  and  the 
taxes  $1,967JS2,  they  would  be  entlUed  on 
this  theory,  as  we  figure  it,  to  about  $1,600 
in  the  a^r^te.  Instead  of  $194.76.  The 
varyhig  contentions  in  regard  to  the  ques- 
tions we  have  stated  are  so  interwoven  that 
they  win  be  considered  together. 

[2,  3]  It  was  said  In  Estate  of  Painter.  150 
Gal.  505,  89  Pac  100,  11  Ann.  Gas.  760,  that 
In  this  state  the  question  whether  a  testa- 
mentary gift  Is  specific  or  general  is  to  be 
determined  by  the  same  tests  where  the  sub- 
ject of  the  gift  Is  real  as  where  it  Is  personal 
property.  Section  1357  of  the  Civil  Code  de^ 
Clares:  "A  legacy  of  a  particular  thing,  ajfec- 
ified  and  distinguished  from  all  others  of 
the  same  kind  belonging  to  the  testator,  is 
specific ;  If  such  legacy  falls,  resort  canikot 
be  had  to  the  ether  property  of  the  testator." 
It  is  urged  that  the  devise  to  the  grandchil- 
dren cannot  be  considered  specific  In  nature 
for  the  reason  that  the  particular  i>ortlon  of 
the  Interest  of  deceased  in  the  Italian  Gar- 
dens tract  that  is  to  go  to  them  is  not  speci- 
fied and  distinguished  from  the  other  por- 
tions of  her  interest  It  Is  unquestionably 
specific  to  the  extent  that  it  minutely  de- 
scribes the  tract  of  land  on  which  the  devise 
is  to  operate,  and  it  is  also  clear  that  it 
possesses  one  of  the  characteristics  of  a 
specific  devise  or  legacy  peculiar  to  such  a 
gift  viz. :  That  resort  cannot  be  had  to  pr<^ 
erty  of  the  deceased  other  than  her  Intovst 
in  the  Italian  Gardens  tract  to  satisfy  it. 
The  disposition  here  certainly  partakes  more 
nearly  of  the  character  of  a  specific  devise  or 
leg&cy  than  of  any  other  disposition  that  we 
know  of.  And  we  do  not  think  that  the  rea- 
son advanced  by  the  son  against  the  claim 
that  the  devise  is  specific  is  a  snffldrait  an- 
swer to  such  claim,  under  the  circumstances 
here  existing.  The  dlsp<«ltion  was  as  specif- 
ic as  the  nature  of  the  isubject  {lermltted. 
Testatrix  was  the  owner  simply  of  an  no- 
divided  three-fourths  interest  in  a  specified 
25-acre  tract  of  land,  eqntval«it,  assuming 
such  land  to  be  of  unifbrm  value  Hiroiighoot, 


Digitized  by 


<J»1.)  IN  BE  DE  BERNAL'S  ESTATE  8T9 


to  nearly  19  full  acres.  She  desired  the 
grandcdUldroi  to  hare  5  full  acres  thereof, 
wfaidi  was  practically  flTe-nlneteenths  of  her 
interest,  or,  as  It  was  agreed  on  the  trial, 
four-fifteenths  thereof.  The  situation  here  is 
practlcaUy  the  same  as  it  would  have  been 
had  she  described  the  disposition  to  the 
grandcfaUdr«>  as  "an  UDdlrlded  four-fif- 
teenths of  my  intereflt  In"  the  Italian  Gar- 
dens property.  Would  the  fact  that  she  had 
an  imdlvided  eleven-fifteenths  in  sudi  prop- 
erty over  this  dlq)oslU<ni  necessarily  pre- 
clude the  cimclasion  that  the  disposition  wag 
apeciflc?  We  think  not  If  we  assame  that 
the  derise  Is  somewhat  analogons  to  a  be- 
quest of  a  deaignated  nnmber  of  shares  of 
stock  in  a  particnlar  corporation  by  one  who 
owns  exceeding  that  number  of  such  sh&res, 
and  who  does  not  describe  the  shares  so  be- 
4iueftthed  in  such  a  way  that  they  can  be  dis- 
tinguished from  his  other  shares  in  the  same 
corporation,  the  soi^s  case  Is  not  materially 
assisted.  Such  a  bequest  may  or  may  not  be 
«  speciac  bequest  Whether  it  is  or  not  de- 
pends upon  the  Intent  of  the  testator,  as  the 
same  Is  manifested  by  the  language  be  uses. 
If  be  intended  simply  to  give  a  certain  num- 
ber of  shares  in  the  corporation,  Just  as,  In 
the  case  of  mraiey  legacy,  (me  gives  a  certain 
number  of  dollars,  it  is'  not  a  specific  l^cacy. 
As  to  such  a  case,  It  was  held  in  a  case 
dted  by  counsel  for  the  son  that  the  mere 
fact  that,  at  the  date  of  his  will,  he  bad 
flbares  of  stock  In  snch  corporation  to  the  ex- 
tent designated  will  not  of  Itself  make  the 
beqoest  q}eciflc.  Tlfft  v.  Porter,  8  N.  T.  616, 
618.  Bnt  if  he  intended  to  give  a  spedflc  and 
designated  amount  of  the  very  ahares  in  snch 
oorpozatiOD  that  he  then  owned,  as,  for  in- 
stance^ all  of  said  shares,  or  one-half  of  said 
aliarea,  or  a  deaignated  nnmber  thereof,  it  Is 
a  Bpedfle  legacy.  This  is  recognized  in  the 
Tery  ease  cited  by  counsel  for  the  son.  The 
following  have  been  held  to  be  specific  leg- 
ates: "Tea  shares  of  my  Essex  County  Na- 
tkmal  Bank  stock."  (Moore,  Elxecntor,  t. 
Mctore,  60  N.  J.  Eq.  554,  061,  25  AU.  403, 
406);  "one-half  of  all  my  stodc"  in  certain 
railroads  (Lorlng  v.  Woodward,  41  N.  H. 
381);  "ten  shares  of  stock"  of  a  certain  rail- 
road company,  when  subsequent  clanses  be- 
queath the  balance  of  testator's  stock  In  Bu<di 
company  (Oirvard.  etc..  Society  v.  Tufts,  161 
VasL  76,  28  N.  B.  1006.  7  L.  R  A.  390) ;  a 
legacy  of  part  of  a  sum  due  on  an  obligation 
(Titus  V.  McLenahan,  2  Del.  Ch.  200);  a  cer- 
tain number  of  oxen,  horses,  etc.,  to  a  wife, 
no  be  of  her  choice"  (Elrerltt  v.  Lane.  37  N. 
C  SIS);  a  bequest  of  |500  to  a  wife  in  per- 
sonal property  "such  as  she  may  select" 
{Wallace  t.  Wallace,  23  N.  H.  140).  See,  al- 
so. Page  on  Wills.  K  768,  760;  Wood  v.  Ham- 
mond, 16  R.  I.  as,  17  AtL  324,  18  AtL  198 ; 
Omwford  T.  MeCartiiy,  160  N.  T.  614,  64  N. 
B.  27T. 

Sncb  a  at^ti<n  as  we  have  here  presents 
a  mnA  stroi^er  ease,  tn  so  fiur  as  any  qnea- 
tion  of  intent  is  concerned,  than  cases  In- 


volving legacies  of  shares  of  stock  ordinarily 
present,  for  It  Is  recognized  that  In  such 
cases  it  la  often  very  difficult  to  determine 
the  Intent  of  the  t^tator.  But  here  it  is 
beyond  the  realm  of  dispute  that  the  testa- 
trtx  intended  to  give  to  her  grandchildren 
a  specified  undivided  interest  then  owned 
by  her  In  a  dedgnated  parcel  of  land.  This 
she  singles  out  from  all  her  property  and 
gives  to  her  grandchildren.  She  then  pro- 
ceeds as  follows:  "All  the  rest  and  residue 
of  my  estate,  real,  personal  and  mixed,  I 
give,  devise  and  bequeath  unto  my  son,  Jose 
Comelio  Bemal."  It  seems  very  clear  to 
us,  from  the  langnaffe  of  the  will  Itself, 
considered  In  connection  with  the  admitted 
facts  as  to  the  character  and  value  of  her 
estate,  that  the  deceased  desired  the  chil- 
dren of  her  deceased  daughters  to  have  the 
portion  of  her  property  so  designated,  and 
that  her  son  should  take  the  remainder  of 
whatever  property  she  had  at  the  time  of 
her  death  as  residuary  le^te&  The  dlapoid* 
tlon  to  the  grandchildren  must  be  regarded 
as  a  spedSc  devise. 

[4]  While  the  testatrix  did  not  In  terms 
provide  for  the  payment  of  lier  debts,  or  in 
any  way  refer  to  th6  same,  we  think  that  the 
will  clearly  enough  shows,  when  considered 
in  couoection  with  the  condition  and  value 
of  her  property  and  the  small  amount  of  In- 
debtedness, that  she  Intended  her  grandchil- 
dren to  have  the  comparatively  small  propor- 
tion of  her  property  given  them  In  any 
event,  leaving  the  remainder  of  her  prop- 
erty to  pay  the  expenses  of  administration 
and  debts  and  to  furnish  her  son  with  what 
she  considered  an  adequate  provision.  Sec- 
tion 1300  of  the  Civil  Code  recognizes  the 
appearance  of  such  an  Intention  under  such 
drcumstances  as  here  exUt  by  expressly 
providing  that  the  property  of  a  testator, 
except  as  otherwise  specially  provided  in 
such  Code  and  the  Code  of  Civil  Prooednro, 
muBt  be  resorted  to  fbr  the  payment  of  debts 
in  a  prescribed  order,  which  is,  after  proper- 
ty expressly  appropriated  by  the  will  for 
Out  purpose  and  property  not  disposed  of  by 
the  will:  First,  "property  wlilch  Is  devised 
or  bequeathed  to  a  residuary  legatee;"  sec- 
ond, "property  which  Is  not  specifically  de- 
vised or  bequeathed;"  and,  third,  "all  other 
property  ratably" — the  section  further  pro* 
vldlng  that,  befora  any  debts  are  paid,  the 
expenses  of  administration  and  the  allow- 
ance to  the  family  must  be  paid  or  [wovlded 
for.  If  this  were  all  the  l^slation  on  the 
subject,  it  would  at  once  settle  the  question 
of  contribution  from  the  property  given  to 
the  grandchildren  as  to  all  debts  of  deceas* 
ed  and  expenses  of  administration.  But  sec- 
tion 1663  of  the  code  of  CMl  Procedure  pro- 
vides that  "the  estate,  real  and  personal,  giv- 
en by  will  to  legatees  or  devisees,  is  liable 
for  the  debts,  expenses  of  admlnlstratloii,  and 
fttmfly  expenses,  In  proportion  to  the  value 
or  amount  of  the  several  devises  or  legacies, 
but  spedflc  devises  or  legacies  are  exompt 
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from  such  Uablllty  If  It  appears  to  the  court 
necessary  to  carry  Into  effect  the  Intention 
of  the  testator,  and  there  Is  other  sufficient 
estate."  Whether  there  la  any  conflict  be- 
tween these  sections  material  to  the  question 
we  are  considering,  we  do  not  deem  It  neces- 
sary to  determine,  Inasmuch  as  we  consider 
the  devise  to  the  grandchildren  to  be  a 
spedflc  devise,  and  further  coustder  that  it 
appears  that  the  exemption  thereof  from  li- 
ability for  the  debts,  etc.,  Ls  necessary  to 
carry  Into  effect  the  Intention  of  the  testa- 
trix. As  we  have  seen,  there  Is  other  estate, 
sufficient  not  only  to  pay  all  such  debts,  etc., 
but  also  sufficient  to  leave  for  the  son,  after 
such  payment,  much  more  in  value  than  the 
property  given  tn  the  aggregate  to  the  chil- 
dren of  the  two  deceased  daughters.  Even 
If  section  1063  of  the  Code  of  ClvU  Pro- 
cedure in  ;any  way  limits  the  effect  of  sec- 
tion 1369  of  the  Civil  Code,  the  case  here 
measures  fully  up  to  the  requirements  for 
exemption  specified  In  the  former  section. 

[I]  The  mortgage  debt  in  this  ease  was 
one  created  by  the  testatrix  herself  prior  to 
the  making  of  her  will.  The  mortgage  on 
her  Interest  In  the  Italian  Gardens  property 
was  given  by  her  to  secure  her  promissory 
note  of  the  same  date,  on  which,  at  the  time 
of  the  making  of  the  will  and  the  time  of 
her  death,  she  was  personally  liable.  The 
mortgage  was  a  mere  Incident  of  the  debt 
evidenced  by  such  note.  Her  liability  on  ac- 
count thereof  was  just  as  much  a  "debt," 
within  the  meaning  of  the  word  as  used  In 
the  provisions  regarding  payment  of  debts 
contained  In  our  probate  act,  as  any  of  her 
tmsecnred  liabilities.  In  section  766,  Page 
on  Wills,  It  Is  declared  that  "the  rule  that 
a  testator's  debts  are  primarily  payable  out 
of  his  personalty  applies  not  only  to  his  gen- 
eral debts  but  to  such  debts  as  bave  become 
liens  upon  specified  property  of  testator, 
whether  real  or  personal.  Unless  the  con- 
trary appears  In  his  will,  those  debts  are 
payable  primarily  out  of  his  personal  estate 
not  specifically  bequeathed."  Of  course  in 
this  state  we  have  now  abolished  all  distinc- 
tion between  real  and  personal  property  as 
to  priority  In  this  matter  (section  1358,  Civ. 
Code;  section  1616,  Code  Civ.  Proc);  the 
rules  as  to  priority  being  prescribed  by  the 
Codes,  regardless  of  the  character  of  the 
property.  Bat  this  do^  not  affect  the  prin- 
ciples declared  in  the  section  from  Page  on 
Wills  that  we  have  quoted.  We  find  no  dis- 
sent In  the  authorities  on  the  proposition 
that  where  the  mortgage  lien  was  created 
by  the  testator  himself  to  secure  hfs  own 
debt,  and  at  the  time  of  his  death  the  mort- 
gage is  simply  collateral  security  for  the  per- 
sonal obligation,  It  Is  to  be  paid,  as  between 
executors,  devisees,  legatees,  and  heirs,  in 
the  same  manner  as  the  general  unsecured 
debts  of  the  deceased,  in  so  far  as  the  ques- 
tion from  what  property  of  deceased  it  is 
to  be  paid  la  concerned,  nnlesB  the  will  dl»- 


closes  a  different  intent  on  the  part  of  the 
testator.  This  principle  was  stated  as  "the 
settled  rule  of  SngUsb  and  American  law"  in 
Estate  of  Woodworth,  31  CaL  600.  See,  al- 
so, Brown  T.  Baron,  102  Mass.  66,  37  N.  E. 
772,  44  Am.  St  Rep.  331 ;  Hlgble  v.  Morris,  63 
N.  J.  Eq.  177,  32  Atl.  372.  It  U  likewise  held 
that,  as  between  the  executor  and  those  In- 
terested In  the  estate,  it  can  make  no  differ- 
ence In  this  regard  that  the  bolder  of  the 
mortgage  does  not  present  his  claim  against 
the  estate,  but  prefers  to  rely  entirely  on 
the  future  enforcement  of  his  Hen  against 
the  specific  property  mortgaged.  See  Page 
on  Wills,  {  765;  Turner,  Administrator,  v. 
Lahrd,  68  Conn.  198,  36  Aa  1124.  As  sug- 
gested in  the  case  Just  dted,  the  extent  of 
the  testator's  bounty  to  a  certain  person  can- 
not thus  be  reduced  by  the  acts  or  omissions 
of  the  ^editor,  and,  aa  between  the  executor 
and  those  interested  in  the  estate,  the  pay- 
ment should  be  made  from  other  funds  of 
the  estate,  so  far  as  it  can  be,  in  order  to 
effectuate  the  gift  from  the  testator  to  the 
specific  devisee. 

What  we  have  said  not  only'  eetabllshea 
the  merit  of  the  claim  of  the  grandchildren 
as  to  the  balance  remaining  unpaid  on  the 
mortgage  debt  and  Interest  accruing  there- 
on, but  also  disposes  of  the  claim  of  the  son 
that  he  la  entitled  to  a  credit  on  account  of 
the  $1,600  already  paid  on  account  of  the 
principal  of  the  mortgage  debt. 

[I,  7]  It  further  practically  establishes  as 
valid  the  claim  of  the  grandchildren  in  re- 
gard to  the  rents  and  profits  derived  from 
the  land.  The  title  to  the  real  pro[»erty  de- 
vised to  them  vested  In  them  at  the  moment 
of  the  death  of  the  testatrix,  subject  only 
to  the  possession  of  the  executor  for  pur- 
poses of  administration.  Including  the  pay* 
ment  of  expenses  of  administration  and 
debts  In  the  order  prescribed  by  law,  in  view 
of  the  provisions  of  the  will.  It  was  said.ln 
Estate  of  Woodworth,  supra:  "That  is  to 
say,  that  the  rents  of  the  real  estate  ac- 
cruing subsequent  to  the  death  of  the  tes- 
tator, for  the  purpose  of  marshaling  the  as- 
sets, should  be  regarded  as  belonging  to  the 
realty  from  which  they  were  derived.  Such 
was  the  rule  at  common  law.  and  no  change 
In  this  respect  appears  to  be  Intended." 
There  is  nothing  in  our  statutes,  so  far  as 
we  have  found,  that  la  contrary  to  this  view. 
We  think  the  discussion  in  Estate  of  Wood- 
worth,  supra,  31  Cal.  at  pages  604  and  605, 
sufficiently  shows  that  this  is  true.  The 
executor  holds  all  the  property  of  the  estate 
for  purposes  of  administration,  including  not 
only  the  rents  and  profits  of  land  q;>eclfica11y 
devised,  but  the  land  itself,  and  all  of  this 
property  Is  subject,  If  necessary,  to  disposi- 
tion for  the  payment  of  expenses  and  delits. 
But,  in  such  a  case  as  the  one  before  a  a,  we 
must  primarily  resort  to  a  certain  portion 
of  the  property  of  the  deceased  for  such  pur- 
poses, and  cannot  resort  to  the  otb^  pto^ 
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tlon  until  the  primair  fund  for  aoch  pur- 
poses Is  exhausted.  And  bere  such  primary 
fund  Is  that  gtren  to  tbe  residuary  legatee. 
As  between  him,  he  being  the  only  other  per- 
son Interested  In  the  estate,  and  the  grand- 
children, the  net  rents  and  profits  of  the 
real  prcvperty  specifically  devised  to  the  chil- 
dren, accruing  since  the  death  of  deceased, 
are  a  part  of  socb  real^,  and,  there  being 
sufficient  other  property  to  p^  all  debts  and 
expenses  In  fnll,  should  have  been  awarded 
to  the  grandchildren.  It  was  not,  as  be- 
tween the  son  and  tlie  grandtibdMren,  a  prop- 
er awUcation  of  any  part  thereof  to  pay  the 
same  on  account  of  Interest  on  the  mortgage 
or  on  acconnt  of  any  expense  of  administra- 
tion or  debt  of  deceased. 

[I]  There  can  be  no  doubt  of  tbe  power 
and  duty  of  tbe  court  In  probate  to  deter- 
mine all  sodi  questions  between  htiteB,  lega- 
tees, and  devisees  in  resard  to  their  rights 
as  such,  aa  are  here  presented.  See  Estate 
of  Heydenfddt,  106  CaL  434,  440^  S9  Paa 
T8S ;  Estate  of  Woodworth,  supra.  We  can- 
not see  tliat  the  claims  of  the  grandchildren 
in  this  regard  were  not  made  before  the  pro- 
bate coort  In  soch  manner  as  to  entitle  th^ 
to  hare  them  determined,  and  the  matter 
was  disposed  of  in  that  orart  upon  the  the- 
OT7  that  it  was  properly  before  the  court 
for  determlnatton.  We  do  not  see  that  Es- 
tate of  Porter,  1S8  OaL  618,  72  Pac  178,  is 
in  point  mi  any  of  tbe  material  qnestiona 
In  this  case. 

From  i^t  we  have  said,  it  follows  that 
Oie  executor  Aonld  have  been  adjudged  to 
have  In  his  Imnds,  for  distribution  to  the 
grandchildren,  fonr-flfteoithB  of  the  amount 
of  rents  and  profits  of  the  Italian  Gardens 
property  received  by  him  from  the  date  of 
death  ct  deceased,  less  four-fifteenths  of  the 
amount  of  taxes  paid  by  liim  an  snch  prop- 
erty, and  that  the  net  amount  thus  ascer- 
tained shonld  have  been  distrlbnted  in  equal 
shares  to  the  eight  grandchildren,  and  also 
tliat  the  decree  of  distribution  should  have 
provided  that  tbe  whole  of  the  principal 
sum  of  the  promissory  note  and  mortgage 
and  all  unpaid  Interest  thereon  should  first 
be  paid,  satisfied,  and  discharged  out  of  said 
real  property  known  as  said  Italian  Gar- 
dens, other  than  the  undivided  Interest  of 
five  acres  distributed  to  the  grandchildren, 
before  resort  is  bad  for  snch  purpose  to  any 
portion  of  the  undivided  Interest  of  five 
acres  distributed  to  said  grandchildren.  As 
the  only  persons  Interested  in  the  estate  are 
the  appellants  here,  the  son  (who  is  the  ex- 
ecutor), and  the  grandchildren,  tbe  contro- 
vert can  be  finally  settled  by  the  ascertain- 
ment of  the  amount  of  rents  and  profits  now 
doe  the  grandchlldrra  and  the  entry  of  a 
new  decree  In  accord  with  the  views  ex- 
pressed herein. 

It  is  ordered  that  the  decree  appealed 
from  be  reversed,  with  directions  to  the 


lower  court  to  ascertain  the  amonnt  of  rents 
and  proflte  now  due  the  grandchildren  under 
the  views  we  have  ^tressed,  and  to  rater  a 
new  decree  In  accord  with  snch  views. 

We  concur:  SHAW,  J.;  SL0S8,  JT. 

(23  Idabo,  5tt> 
CLYDE  V.  CITS  OF  MOSCOW  et  al. 
(Supreme  Court  of  Idabo.    March  29,  191^.) 

1.  Municipal    Cokpoeattons    (i   293*)  — 

STKEBT  IMPBOVKKENTS— OBDINANCS— BUFTI- 
CIBNCr. 

Uuder  the  provisions  of  section  4,  c  81, 
Sees.  I^ws  1911,  it  is  the  duty  of  the  city  coun- 
cil t>efore  enteriog  upon  the  grading,  paving,  or 
improvement  of  a  street,  where  the  cost  is  to 
be  assessed  against  the  property  benefited,  to 
first  pass  an  ordioaoce  or  resolution  declaring 
the  Intention  of  the  coancil  to  malie  auch  im- 
provement, stating  the  names  of  the  atreeta  and 
alleys  to  be  improved  and  the  general  character 
of  .the  proposed  impTOveiUent.  It  is  a  sufficient 
compliance  with  this  statute  for  the  city  council 
to  pass  an  ordinance  giving  tbe  names  and  de- 
scription of  the  streets  to  be  improved  and  tbe 
character  of  tbe  Improvement  to  be  made,  and 
reciting  that  Uie  putilic  interest  and  convenience 
demand  that  sacb  improvement  be  made,  and 
designating  a  time  on  or  before  which  protests 
may  be  made  and  filed  with  tbe  city  clerk 
against  snch  proposed  improvement. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Coi^rationB,  Cent.  Dig.  H  778-775;  Dee.  Dig. 

2.  MCTNICIPAL  CoBPOBA-nons  (f  112*)— Obdi- 
NANCB— Title  and  Sdbjkct. 

Title  to  Ordinance  Na  »«1  of  the  dty  of 
Moscow  examined  and  considered,  and  held  suf- 
ficient to 'embrace  the  subject-matter  contained 
in  the  body  of  the  ordinance. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
C^oratlonB,  Cent.  Dig.  H  'JS»-2fS£;  Dec  Dig. 

3.  Municipal  Gobfokations  (|  817*)— Sibebt 

iHPBOVEinNT— BtOBT  TO  OBJECT. 

Where  an  initial  ordinance  or  an  ordinance 
declaring  tbe  Intention  of  the  city  council  to 
make  certain  street  improvemeots  in  describing 
such  improvement  states  that  the  streets  staaU 
be  paved  the  full  width  thereof,  which  the  plans 
show  to  be  6ti  feet,  but  the  ordinance  thereafter 
passed  ordering  and  directing  the  work,  and 
providing  tbe  contract  tberefor  shows  that  a  por- 
tion of  a  certain  street  ia  to  be  paved  to  tbe 
width  of  IS  feet  only,  held,  that  if  such  change 
in  in  any  way  fatal  to  the  final  ordinance  and 
contract  for  doing  tbe  work  or  is  in  any  manner 
prejudicial  to  any  one,  It  can  only  be  prejudicial 
to  snch  persons  aa  own  property  abatting  on  the 
portion  of  tbe  street  where  the  width  of  tbe 
pavement  Is  reduced  from  that  originally  pro- 
posed. 

[Kd.  Mote.— For  other  cases,  see  Municipal 
Corporations,  Uoit  Dig.  I  831;  Dec.  Dig.  | 
317.*] 

4.  Municipal  Cdbpobations  (j  342*)— Stbeet 

lUPROVBUENTS — CONTftVCT— VALID  ITT. 

Where  the  statute  (section  Id,  c  81,  Sess. 
IjBwr  1911)  provides  that  all  contracts  which 
are  made  by  the  city  or  village  for  any  improve- 
ment authnrizcd  under  snch  statute  shall  be 
made  by  the  council  in  the  name  of  tbe  city, 
Kuch  statute  is  snbstantially-  comi^ied  with  by 
the  council  passing  and  tbe  mayor  approving 
an  ordinance  providing  for  tbe  contract  and 
niithorizing  its  execution,  and  prescribing  the 
terms  and  conditions  thereof,  and  further  provid- 
ing that  a  formal  contract  shall  be  executed 
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hy  the  city,  sod  signed  and  attested  hj  the 
mayor  and  city  cleric. 

iSid.  Note.— For  other  cases,  see  Municipal 
OorporatlcaiSt  Cent  Dig.  i  807;  Dea  Dig.  | 
342.*] 

fi.  MUHICIFAL  COBPOBAKIOKS  (|  840*)— STBIXT 
IlCFBOTKUENTS  —  OBDINAMCB  —  DKSCEIF- 

TiOTT  OF  Work. 

Where  a  city  ordinance  providing  for  the 
paving  of  streets  recites  that  the  description 
and  character  of  the  improvement  shall  be  a 
pavement  done  with  "brick,  asphalt,  sheet 
asphalt,  bithulithic,  haasam,  asphalt  concrete, 
asphalt  macadam,  or  other  standard  pavement," 
and  the  contract  made  thereunder  provided  for  a 
"Dolarway"  pavement,  and  the  evidence  of  the 
witnesses  shows  that  "Dolarway"  pavement  is  a 
standard  pavement,  Aeld,  that  the  contract  is  in 
ctmformi^  with  the  notice  given  in  the  ordi- 
nance, and  b  covered  by  the  term  "standard 
pavement" 

[Ed.  Note.— For  other  eases,  see  Maniclpal 
Corporations,  C^nt  Dig.  I  869;   Dec.  Dig.  i 

0.  Municipal  Uobpobations  ($  304*) — Sibxet 

llCPBOVBUENTS— OEDINANCB — VaLIDITT. 

The  provision  contained  in  Ordinance  No. 
3<}Q  of  the  city  of  Moscow  authorizing  the  mayor 
by  and  with  the  consent  of  the  council  to  ap- 
point a  committee  of  three  citlsens  and  tax- 
payers of  the  city  to  aid  and  assist  the  mayor 
and  city  council,  and  be  advisory  to  thorn  in  the 
construction  of  the  improvements  described  in 
the  ordinance,  is  not  fatal  to  the  ordinance,  and 
does  not  render  the  ordinance  invalid. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  Sf  811-81B;  Dec  Dig. 

7.  Municipal  Cobpobations  (f  340*>— Simbt 
lufboveubntb  —  u^dinancb  —  estdcaib  of 
Cost. 

An  estimate  in  an  Initial  ordinance  or  ordi- 
nance of  Intention  reciting  that  the  cost  of  pav- 
iag  the  street  together  with  curbs  and  curbing 
wul  be  the  sum  of  $2.10  per  square  yard 
throughout  will  be  held  to  Include  both  the  curb 
and  paving,  and  such  estimate  will  not  prevent 
the  L^ty  from  contracting  at  a  lower  rate,  than 
the  estimate  so  made.  . 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  IMg.  f  868;  Dec  Dig.  i 
340.*] 

fi.  HUmCIPAL  COBPOBATIONB  (}  418*)— StBBET 
lUPBOTEKENTB  —  iNTEBaBCnONS    WITH  AX- 

ixra— LiABiLinr  fob  Cobt. 

Under  the  provisions  of  subdivision  6  of 
secUon  2238)  Rev.  Codes,  the  expense  of  all  im- 
provements in  the  space  formed  oy  the  junction 
of  two  or  more  streets,  wherein  one  main  street 
terminates  in  or  crosses  another  main  street, 
and  all  street  crossings  or  crosswalks  shall  be 
paid  by  the  dty,  but  this  statute  does  not  in- 
■clude  spaces  in  streets  opposite  alleys'  or  inter- 
sections with  alleys,  and  the  city  at  laige  is  not 
required  to  pay  for  the  paving  of  such  portions 
■of  the  street  Alleys  are  conveniences  to  the 
lots  on  which  they  abut  and  afford  means  of 
ingress  and  egress  from  the  main  streets  to  the 
rear  ctf  lots,  and  the  paving  of  the  street  in  front 
at  such  alleys  should  he  home  by  the  improve- 
ment district  rather  tllin  by  the  city. 

lEd.  Note.~For  other  caees,  see  Mnnicipal 
iJorporations,  Cent  Dig.  |f  1O14-1O10,  1019, 
1020;  Dec.  Dig.  (  418.*] 

Appeal  from  District  Oovrt,  Latah.  Coun- 
ty ;  Edgar  C  Steele,  JnAge. 

Action  by  Anna  J.  Clyde  against  the  City 
of  Moscow  and  others.  From  judgment  for 
def«idants,  plalntlfC  a^eals.  Affirmed. 


Forney  &  Moore,  of  Moscow,  ttw  aw»e^- 
lant  George  G.  Pickett,  City  Atty.,  of  Mos- 
cow, for  appellees  City  of  Moscow  and  offi- 
cers th»eot  William  M.  Morgan,  of  Moe- 
<iow,  for  appellees  Contracting  Company  axkd 
Ita  offlcera. 

AILSHIB,  O.  J.  This  action  was  brougtit 
by  a  proper^  <nraer  and  taxpayer  within  an 
improvement  district  in  the  city  of  Moscow 
for  the  purpose  of  procuring  an  lojonctlon 
against  the  <^ty  authorities  restralnli^  them 
from  proceeding  with  a.  paTement'  contract. 
The  district  court  denied  the  relief  soo^i^ 
and  this  appeal  has  been  prosecuted. 

[f]  A  great  many  errors  have  beoi  aa- 
sl^ed,  going  to  the  saffid^cy  and  regula- 
rity of  the  ordinances  passed  by  the  dty  pro- 
vidii^  Cor  tlw  Improvement  involved  in  this 
case.  It  Is  contended  that  Uie  first  ordi- 
nance looking  to  this  Improvement,  No.  881. 
was  not  a  KH*oper  or  sufficient  ordljianoe  de- 
claring the  Intmtion  of  the  citr  to  malm  tlie 
contemplated  Improvonait,  and  that.  In  fact, 
there  waa  no  ordinance  of  Intention  to  im- 
prove as  provided  for  and  required  by  sec- 
tion 4,  c.  81,  of  the  1011  Sees.  Iawb  <1011 
Sess.  Laws,  p.  288).  That  Section  ot  the 
statute,  amoiv  other  tiiliigs,  provides  as  fbl- 
lows:  'TTbe  dty  conndl  or  trustees  shall, 
before  or  during  the  grading;  paving;  m 
other  Improvement  of  any  street  or  all^,  the 
cost  (if.  which  is  to  be  levied  and  aasessed 
upon  the  property  benefited,  first  pass  at  a 
regular  or  special  meeting,  a  resolution  or 
ordinance  dedarlng  Its  intention  to  make 
such  Improvement,  and  stating  In  sndi  reso- 
lution or  drdlnanoe  the  natne  of  the  street 
or  alle^  to  be  Improv^,  the  points  between 
whldi  sold  improvonent  la  to  be  made,  the 
general  character  of  the  proposed  improve- 
ment. •  •  •**  The  ordinance  here  In 
question.  No.  361,  after  settli^  out  the  title 
and  describing  the  streets  to  be  paved,  has 
Uiis  fnrUm  redtal  Introductory  to  tlie  enact- 
ing'dause:  "Whereas,'  the  public  Intmst 
and  convenience  require  and  dnnaod  that 
sudi  improvemmts  be  made  npcax  the  bvfr 
inbefore  described  streets,  between  the  potaits 
thereon  herdn  set' forth.  In  the  manner  here- 
inafter ordered,  now,  therefore,  be  It  or- 
dained by  the  mayor  and  city  coundl,"  etc. 
The  ordinance  further  provides  in  section  5 
thereof  that  "any  person  or  persons,  com- 
pany or  corporatira,  being  the  owner  of  any 
of  the  lots  or  lands  or  parcels  of  lota  or 
lands,  abutting,  franting;  contlguoos  or  tribu- 
tary to  the  streets  or  portions  of  the  streets 
In  section  1,  of  this  ordinance,  •  •  « 
wlildk  would  be  or  la  aflTected  by  such  Im- 
provement, •  •  •  who  desire  to  file  pro- 
test or  protests  against  said  pix^KMied  Im- 
provements, as  In  this  ordinance  m«itloned 
and  set  forth,  shall  on  or  b^re  the  15tb  day 
of  June,  A.  D.,  1912,'  file  stadi  protest  or  pro- 
,  tests  in  the  office  of  the  dty  clerk  of  the  dty 
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at  Uoaeov,  Idabo,  to  be  thereafter  tmken  up 
and  heard  hf  the  nuyor  and  dty  ooancU." 
While  thie  ordnance  In  part  declares  no- 
qnallfledly  that  the  dty  will  make  the  im- 
proT^nents,  It  also  In  odier  portions  thereof 
gives  notice  to  the  property  owner  Quit  an 
<«qportunlty  for  a  bearlnt  will  be  accorded 
and  that  protests  are  Invited.  The  ordinance 
was  In  t&ct  passed  and  reads  as  If  it  were 
Intoided  as  a  permanent  ordlnanoe,  but  it 
conforms  to  the  requirements  of  the  etatote* 
except  as  to  the  formal  notice  and  direc- 
tions which  sDch  an  ordinance  might  con- 
tain. We  are  satisfied,  howerer,  that  It  sab- 
Btantlally  complied  with  the  statute  and 
gave  the  property  owners  all  the  notice  that 
any  ordinance  could  give  them  under  the 
statute,  and  that  their  rights  were  In  every 
respect  protected  under  this  ordinance. 

[3]  The  next  objection  made  Is  that  "the 
Initial  ordinance  No.  361  in  describing  the 
Improvement  of  Main  street  states  that  the 
street  shall  be  paved  the  full  width  thereof, 
which  the  plans  show  as  66  feet,  but  the  or- 
dinance ordering  the  work  and  the  contract 
show  that  on  the  sooth  end  of  the  street  the 
pavement  has  been  cut  down  to  a  width  of 
18  feet  This  the  council  has  no  power  to 
do.  They  cannot  give  the  property  owner 
notice  of  one  kind  of  Improvement,  and  then 
make  another  kind."  In  support  of  this  con- 
tention counsel  dte  a  number  of  authorities 
(28  Cyc.  1009;  Stockton  v.  Whitmore,  50 
CaL  564;  Smith  v.  Chicago.  214  lU.  166,  73 
K  E.  84d;  Trenton  v.  Collier,  68  Mo.  App. 
483 ;  Page  &  Jones,  Taxation  by  Assessment, 
I  510 ;  Pells  v.  People.  169  HI.  680,  42  N.  E. 
784 ;  Kutchin  t.  Engelebret,  129  Gal.  635,  62 
Pac  214;  City  of  Paxton  v.  Bogardus,  201 
111.  628,  66  N.  B.  863:  Auditor  General  v. 
Stoddard,  147  Mich.  329,  110  N.  W.  944). 
many  of  which  seem  to  be  in  point  on  the 
proposition  suggested.  It  Is  argued  by  coun- 
sel for  respondent  that  the  law  does  not  re- 
quire that  the  initiatory  ordinance  give  the 
width  of  the  street,  but  merely  the  "^ner- 
al  character  of  the  proposed  Improvement," 
and  that  the  statement  In  the  initiatory  or- 
dinance that  the  street  was  to  be  paved  the 
width  ot  66  feet  was  surplusage^  and  not 
Ujkdlng  ot  conclosive  on  the  mayor  and  coun- 
cil, and  that  they  might  pass  tbeir  final 
ordinance  and  let  thdr  contract  for  a  less 
width.  However  this  may  be,  It  does  not 
appear  to  us  that  the  objection  Is  well  taken 
In  the  iwesent  ease,  for  ttie  reason  that  tbe 
diange  in  the  width  of  this  pavement  only 
affects  one  streeet  for  a  distance  of  about 
40O  feet,  and  within  that  distance  there  are 
no  street  crossings.  It  is  clear  to  ns  that  this 
change  could  make  no  dUterence  with  any 
one  other  than  a  j«t>i)erty  owner  abutting  on 
tbe  particular  jKvtion  of  the  street  in  which 
the  redaction  in  width  of  paTement  Is  made. 
This  change  would  make  no  difference  with 
any  other  in'operty  owner  either  In  the 
amount  of  his  aiocssnient  or  the  benefits 


which  he  might  receive  from  the  Improve- 
ment or  the  use  of  the  street.  On  the  other 
hand,  we  can  readily  nnderstond  i^  It 
might  affect  a  ptopetty  owner  irtioae  prop- 
erty abuts  on  the  particnlar  portion  ot  the 
street  in  whldi  the  diange  is  made.  A  man 
might  be  willing  to  have  the  street  paved  in 
front  of  his  pn^rty,  i«0Tided  tlie  pave- 
ment would  come  up  to  the  curb  or  sidewalk 
80  as  to  give  him  rree  and  easy  Ingress  and 
^ess.  On  the  other  hand,  he  might  seri- 
ously object  to  having  a  strip  of  18  feet 
paved  down  the  center  of  the  street,  and 
leare  him  a  mud  hole  between  his  property 
and  the  pavem^t,  and  consequentiy  make  it 
even  more  difficult  for  blm  to  get  In  and 
out  than  It  would  have  been  without  any 
pavement  at  all.  It  does  not  appear  In  the 
present  case,  however,  that  the  party  com- 
plaining owns  property  abutting  on  this  par- 
ticular portion  of  the  street  or  which  would 
be  affected  by  this  particular  change,  and 
the  objection  is  not  based  on  that  ground. 

[2]  The  contention  that  the  tlUe  to  Ordi- 
nance Ko.  361  is  not  suffident  la  not  well 
taken.  The  title  states  tbe  general  purpose 
of  the  ordinance,  and  meets  the  substantial 
requirements  of  the  statute.  Section  2276, 
Rev.  Codes;  Village  of  St.  Anthony  v.  Bran- 
doa  10  Idaho,  205.  77  Pac.  322;  State  v. 
Calloway,  11  Idaho,  719,  84  Pac.  27,  4  I*  H. 
A.  (N.  S.)  1109,  114  Am.  St  Rep.  285. 

[4]  Complaint  Is  made  that  the  contract 
was  not  entered  Into  by  the  dty  coundl,  but, 
on  the  contrary,  was  entered  into  by  the 
mayor  and  dty  clerk.  The  statute  (section 
16,  c.  81,  of  the  1911  Sees.  Laws)  [ffovidea 
that  "aU  contracts  which  are  made  by  tbe 
dty  or  village  for  any  Improvements  au- 
thorized by  this  section,  or  any  subdivision 
thereof,  shall  be  made  by  the  coundl  in  the 
name  of  the  dty  or  village."  Now,  in  this 
case,  the  coundl  by  its  Ordinance  No.  366 
provided  that  a  contract  should  t>e  entered 
into  and  in  effect  made  the  contrad  on  the 
part  of  the  dty  by  and  through  this  ordi- 
nance. It  merely  authorized  tbe  formal  sign- 
ing and  executing  the  same  by  the  mayor 
and  dty  clerk.  These  acts,  however,  were 
merely  the  acts  of  the  council,  evidenced  by 
thdr  duly  constituted  representatives,  the 
mayor  and  the  dty  clerk. 

[B]  The  description  of  the  work  to  be  done 
and  the  improvement  to  be  made  as  con- 
tained in  Ordinances  Nos.  361  and  366  waa 
suffident  to  apprise  property  owners  of  the 
"general  character"  of  the  work,  and  was  a 
substantial  compliance  with  the  statute.  It 
has  been  argued,  bowever,  that  stnce  the 
ordinance  did  not  mumerate  "Dolarway" 
pavement  as  one  of  the  possible  classes  of 
pavement  that  might  be  used  or  as  a  "stand- 
ard pavement,"  to  contract  for  tiiat  kind  or 
dasB  woa  tlierefore  a  vlolatloa  of  tbe  ordi- 
nanoBu  The  ordinance  provided,  among  other 
things  (section  1,  Ordinance  361),  that  the 
pavement  should  be  done  with  "(Hick.  aiiAaltr 
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sheet  asplialt,  blthulithic,  bassam,  aspbaltlc 
concrete,  asphalt  macadam,  or  other  stand- 
ard pavement,"  The  dty  Introdnced  two  ex- 
perts (Aehton  and  Wycoff)  who  testified  that 
"Dolarway"  Is  a  "standard  pavement."  This 
was  a  question  of  fact,  and  the  evidence 
seems  to  sustain  the  contention  that  "Dol- 
arway"  Is  a  standard  pavement  and  that  It 
falls  within  the  provisions  of  section  1  of 
the  ordinance. 

[6]  Objection  has  also  been  urged  against 
that  provision  ot  Ordinance  No.  365  which 
authorizes  the  mayor  by  and  with  the  con- 
sent of  the  council  to  "appoint  a  committee 
of  three  dtlzeos  and  taxpayers  of  said  city 
to  aid  and  assist  the  mayor  and  dty  coun- 
dl  and  be  advisory  to  them  in  the  construc- 
tion of  the  Improvements  In  this  ordinance 
made  and  provided  for."  We  fall  to  see 
wherdn  this  provision  of  the  ordinance  and 
action  of  the  coundl  was  In  any  way  fatal 
to  the  ordinance  or  to  the  contract  for  pave* 
ment.  It  appears  that  the  contract  was 
actually  made  by  the  mayor  and  coundl,  and 
that  the  business  is  to  be  conducted  and 
transacted  ou  the  part  of  the  dty  by  the 
mayor  and  coundl  and  such  officers  as  may 
be  authorized  by  law  aad  the  dty  coundl  to 
transact  such  business.  The  selection  of 
this  committee  In  an  advisory  capacity  only 
could  In  no  way  invalidate  an  action  which 
was  otherwise  legal. 

The  objection  that  the  contract  was  award- 
ed prior  to  the  completion  and  confirmation 
of  the  assessment  roll  Is  not  well  taken.  It 
cannot  become  a  consummated  binding  con- 
tract until  such  time  as  all  the  preliminary 
provisions  of  the  ordinance  are  complied 
with  and  the  necessary  statutory  conditions 
precedent  to  the  consummation  of  the  con- 
tract are  complied  with.  As  a  matter  of 
fact  onr  attention  has  not  been  called  to  any 
place  in  the  record  showing  that  the  con- 
tract was  really  let  before  tbe  completion  of 
the  assessment  roll. 

[7]  Complaint  la  made  that  Ordinance  No. 
361  contained  no  estimate  as  to  the  neces- 
sary cost  for  curbing.  That  ordinance  pro- 
vides that  the  estimated  cost  of  paving  a 
street,  together  with  curbs  and  curbing,  will 
be  the  sum  of  $2.10  per  square  yard  through- 
out By  this  it  was  evidently  Intended  to 
include  curbing  in  measuring  width  of  pav- 
ing and  that  the  number  of  square  yards  of 
curbing  and  paving  should  t>e  computed  to- 
gether, and  that  the  estimated  cost  should 
not  exceed  $2.10  per  square  yard.  TMs  ordi- 
nance of  intention  to  improve  did  not  commit 
the  dty  to  pay  that  much  if  it  could  finally 
secure  a  better  and  more  favorable  price. 

{I]  Considerable  argument  was  indulged  In 
over  the  provisions  of  subdivision  6  of  sec- 
tion 2238  of  the  Rev.  Codes  which  deals  with 
the  subject  ot  paving  street  Intersectious. 
That  provision  Is  as  follows:  "The  expense 
of  all  Imtvovements  In  the  space  formed  by 
the  Junction  of  two  or  more  streets  or  where- 


in one  main  street  terminates  In  or  crosses 
another  main  street,  and  also  all  street  cross- 
ings or  cross  walks,  shall  be  paid  by  such 
dty  or  vlUage."  The  same  subdivision  pro- 
vides that  tbe  cost  of  all  work  and  Improve- 
ments for  street  pavements  shall  be  assessed 
upon  tbe  lots  and  land  fronting  tbereon. 
In  tbe  ordinances  under  discussion  here  the 
coundl  provided  for  the  payment  by  the  dty 
at  large  for  street  intersections,  but  makes 
no  spedfic  provision  for  that  part  of  the 
street  Immediately  opposite  and  abattlng  on 
an  alley. 

It  Is  argued  by  appellant  that  the  ordi- 
nance Is  defective  in  not  providing  for  tbe 
paving  of  the  Intersection  of  alleys  with 
streets.  Counsel  for  the  respondent  con- 
tends that  subdivision  6  of  section  2238  does 
not  contemplate  the  payment  for  alley  in- 
tersections by  tbe  dty,  but  that  such  inter- 
sections are  paid  for  by  the  imrovement  dis- 
trict the  same  as  any  other  iiart  of  the 
street  pavement.  An  alley  is  clearly  a  con- 
venience and  benefit  to  the  abutting  lots  only, 
and  It  Is  not  a  general  convenience  of  neces- 
sity to  the  dty  at  large  It  follows,  there- 
fore, that  the  pavement  of  that  part  of  the 
street  Immediately  In  front  of  an  alley  or 
abutting  on  an  alley  should  be  paid  for  by 
the  property  owners.  If,  therefore,  the  pave- 
ment of  this  part  of  tbe  street  is  paid  tor 
out  of  the  general  fund  of  the  Improvement 
district,  the  expense  thereof  will  In  the  last 
analysis  fall  upon  tbe  property  receiving  the 
benefit.  It  was  not  necessary,  and,  Indeed, 
would  not  have  been  within  the  contempla- 
tion of  statute,  to  provide  by  ordinance  for 
the  dty  paying  for  paving  tbe  spaces  in- 
cluded In  intersections  of  streets  with  al- 
leys. 

We  find  no  reason  for  reversal  of  the  judg- 
ment of  tbe  trial  court  In  this  case.  The 
Judgment  should  be  affirmed,  and  It  is  so  or- 
dered. '  Costs  in  ta.vox  of  respondent 
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ATRE3  et  at  T.  WAI£BR. 
(Supreme  Court  of  Colorado.   April  T,  191S.) 
Al-TEBATIOir  ot  IVBTMUlfBinn  (I  T*)— Notm 

Matekxalitt  and  Effect  or  Altkbatiox. 

Rev.  St  19C^  I  4587,  provides  that,  where 
a  negotiable  instrument  is  materially  altered 
without  the  consent  of  all  the  parUes,  it  is 
avoided,  except  as  against  a  pard^  wno  has 
himself  altered  it  and  subsequent  Indorsen^  and 
section  45SS  declares  that  an  alteration  as  to 
date,  rate  of  interest  or  time  or  place  of  pay- 
ment is  a  material  alteration.  Heid  th^ 
where  at  tbe  time  the  defendant  signed  the  note 
sued  on  there  were  unfilled  blanks  for  the  rate 
of  interest  and  the  time  from  which  the  inter- 
est should  be  paid,  which  were  filled  up  there- 
after without  defendant's  authority,  the  altera- 
tions were  material  aud  avoided  the  note  as  be- 
tween the  original  parties. 

lEd.  Note.— For  other  cases,  aee  Alteration  (tf 
Instruments,  Gent  Dig.  |i  34^;  Dec  Dig.  | 
7.»] 
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Error  to  District  Ctrart,  Potblo  Coonty; 
C  S.  Essex.  Judge. 

Action  by  G.  C.  Walker  against  Charles 
Ayres  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Bereaved  and 
remanded. 

W.  S.  Palmer  and  Lyman  I.  Henrjc,  both 
of  Pneblo,  for  plaintiffs  in  error.  W.  O. 
PetenKm,  of  Pndilo,  for  defraidant  in  ^ror. 

SOOIT,  J.  In  this  case  suit  was  Institut- 
ed by  the  defendant  in  error,  as  plaintiff  be- 
low, on  a  promissory  note  in  words  and  fig- 
ures as  follows:  "J300.00.  Pueblo,  Colo.,  Not. 
4.  1910.  On  or  before  one  year  after  date 
ftor  value  received,  I,  we  or  either  of  us, 
promise  to  pay  to  the  order  of  O.  G.  Walker, 
Pneblo,  Colorado,  three  hundred  no/100  dol- 
lars. To  bear  Interest  at  the  rate  of  two  and 
one-half  per  cent,  per  month  from  date-  until 
paid  and  further  hereby  agree  that  if  this 
note  is  not  paid  when  due  to  pay  all  coats 
necessary  for  collection,  including  ten  per 
cent,  for  attorney's  fees.  Interest  payable 
nionthfy.  No.  1  due   .  Will  W.  Wal- 
ter.  Chas.  W.  Ayres.  0.  W.  Waiter." 

The  defendants  admitted  the  execution  of 
the  note  In  the  amount  named,  but  alleged 
that,  when  the  note  was  signed  by  the  de- 
fendants Chas.  W.  Ayres  and  O.  W.  Walter, 
the  rate  of  Interest,  term  of  Interest  pay- 
ment, and  time  from  which  the  interest 
should  date  were  In  blank ;  in  other  words, 
that,  when  these  defendants  signed  the  note, 
It  read  as  follows:  "$300.00.  Pueblo,  Colo., 
Not.  4.  1910.  On  or  before  one  year  after 
date  for  value  received,  I,  we  or  either  of  us, 
promise  to  pay  to  the  order  of  C.  C.  Walker, 
Pueblo,  Colorado,  three  hundred  no/100  dol- 
lars.  To  bear  interest  at  the  rat*  of  

per  cent,  per  from  until  paid 

and  farther  hereby  agree  that  if  this  note 
im  not  paid  when  due  to  pay  all  costs,  neces- 
sary for  collection,  Including  ten  per  cent. 

for  attorney's  fees.   Interest  payable  . 

Will  W.  Walter.  Chas.  W.  Ayres.  C.  W. 
Watter.". 

The  three  defendants  testified  in  substan- 
tial conformity  with  the  allegations  of  the 
ansireF,  including  want  of  knowledge  upon 
the  part  of  the  plaintiffs  In  error  of  the 
ctiange,  or  consent  to  the  change,  made  by 
the  filling  In  of  the  blanks  as  appears  by  the 
form  of  note  sued  on.  The  plaintiff  testified 
that  the  note  was  as  appears  In  the  com- 
plaint, when  presented  for  signatures. 

The  defendant  Will  W.  Walter,  principal 
obligor,  took  the  note  to  the  sureties  Chas. 
W.  Ayres  and  C  W.  Walter,  and,  after  pro- 
curing their  signatures,  presented  It  to  the 
plaintiff  and  received  the  money  represented 
by  its  face.  The  defendant  Will  W.  Walter 
teatifles  tliat  the  rate  of  interest  and  other 
matters  represented  by  the  blank  spaces  were 
filled  Iif  by  the  plaintiff  after  it  was  returned 
with  the  dgnatnrea  of  the  other  defendants. 
The  plaintiff,  denies  this  aitatement  The  de- 


fendant  WUl  W.  Walter  pleaded  a  discharge 
In  bankrupt<^y  and  was  Asmlwed  as  a  de-- 
fendant 

Over  the  objection  ot  the  defwdants,  the 
court  lastmcted  ihe  juy,  in  substance,  as 
follows:  Instruction  D  Instructs  the  jury 
that,  if  they  And  from  the  evidtoce  that,  at 
the  time  Ayres  and  C  W.  Walter  signed  the 
note,  there  were  no  nnflUed  spaces  and  that 
the  same  was  filled  In  and  complete  at  that 
time,  then  the  Jnry  sbonld  find  in  tavor  of 
the  plaintiff  and  against  Ayres  and  O.  W. 
Walter  for  the  tame  of  the  note;  that  la, 
$300,  plus  interest  at  2^  per  coit  per  month 
from  September  15,  1911,  Inebiding  an  at- 
torney's fee  of  10  per  cat ;  that  It,  a  ver- 
dict for  the  asm  of  $396.25.  Instruction  8 
was  to  the  effect  that  If  the  Jnry  find  fnmi 
tlw  erldoice  in  this  case  that  tjiese  were  In 
the  note  In  question,  at  the  time  same  waa 
signed  Iff  Ohas.  W.  Ayres  and  C.  W.  Wal- 
ter, the  unfilled  blank  spaces  as  alleged,  then 
the  presumption  of  law  Is  that  ttie  note  drew 
Interest  at  8  per  cent  per  annum  from  ma- 
turity ;  and,  If  you  so  find,  your  verdict  will 
be  In  favor  of  the  plaintiff  and  against  de- 
fendants Chas.  W.  Ayres  ,ind  C.  W.  Walter, 
for  the  face  tst  the  note;  tliat  Is,  fSOO,  pins 
Interest  at  8  per  cent  per  annum  from  No- 
vember 4,  1911,  Including  an  attorney's  fee 
of  10  per  cent ;  that  Is,  a  verdict  for  the 
sum  of  $844.40. 

The  Jury  returned  a  verdict  in  the  sum 
of  $344.40,  thiu  in  effect,  under  these  Instruc- 
tions, finding  for  the  defendants  In  their  con- 
trition that  the  note,  as  signed  by  them,  did 
not  contain  the  rate  of  interest,  date  from 
which  It  should  rnn,  nor  the  period  of  inter- 
est payments.  This  la  conceded  by  counsel 
for  defendant  in  error,  who  says  in  his  brief: 
"Under  the  verdict  and  judgment  below,  tbe 
plaintiffs  in  error  were  held  liable  on  the 
note  in  the  form  they  claim  it  was  when 
they  signed  it"  The  contention  of  plaintiffs 
in  error  Is  that  the  alteration  of  the  note 
by  the  plaintiff,  in  the  manner  suggested. 
Invalidated  the  whole  contract  as  to  the  de- 
fendants Chas.  Ayres  and  C.  W.  Walter. 

Our  statute  provides  that:  "Where  a  nego- 
tiable instrument  is  materially  altered  with- 
out the  assent  of  all  parties  liable  thereon. 
It  Is  avoided,  except  as  against  a  party  who 
has  himself  made,  authorized  or  assented  to 
the  alteration  and  subsequent  indorsers.  But 
when  an  Instrument  has  been  materially  al- 
tered and  is  in  the  hands  of  a  holder  in  due 
course,  not  a  party  to  the  alteration,  he  may 
enforce  payment  thereof  accordii^  to  its 
original  tenor."  Section  45S7,  Rev.  Stat 
1908.  The  statute  likewise  provides  that  any 
alteration  as  to  date,  rate  of  interest  or  time 
or  place  of  payment  Is  such  a  material  al- 
teration.   Section  4588,  Kev.  Stat.  1908. 

It  will  be  seen  that  this  note  was  not  in 
the  hands  of  a  holder  In  due  course,  but  was 
In  the  hands  of  the  original  payee,  who 
,  brought  the  suit ;  hence  under  the  statute,  tf 
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Oie  notB  «u  altend  afln  beliig  agaoH  and 
Uter  ocnnlnff  into  hla  banda,  without  tbe 
conamt  or  notice  of  tbe  appealing  defend- 
anta,  it  waa  aa  to  tbem  TOld,  and  the  Jory 
should  hare  been  so  inatmcted.  This  la  an 
old  and  wise  prorlaion  of  the  law,  and  the 
reaaon  ftw  it  la  aivarmt  when  we  conaldcr 
tbe  abaolnteneaa  of  cnatody  ai^  control  by 
the  payee  or  holder  and  the  otter  helpless- 
Dees  to  preTOit  an  alteration  in  the  caae  oC 
tbe  maker  In  that  reflect  And  ao  the  law 
baa  ivoTlded  aa  a  penalty,  not  only  a  crim- 
inal llablUtgr,  bat  a  forfeltore  and  cancella- 
tion of  the  obligation  in  ita  mtlrety* 

Tbla  qneatUm  waa  determined  in  tbe  caae 
of  Hoopea  t.  GolUngwood,  10  <XHo,  107,  18 
Pac  909,  8  Am.  St  Bep.  566,  wherein  the 
facts  were  almost  identical  with  those  pre- 
sented here,  enept  that  the  alteration  waa 
made  by  the  indorsee  of  the  note.  In  that 
caae  the  coort  said:  "Q.)  Doea  aneh  a  note, 
with  aodi  Uanka,  therein  carry  authority 
to  the  purdiaaer  thereof  to  fill  the  blanka  In 
the  manner  here  abown,  whereby  tbe  rate 
of  Intereat  la  duinged  tarn  the  legal  rate, 
via.,  10  par  cent  per  annom  to  24  per  coot 
pw  annum?  We  anawer  not  Bainbolt 
Bddy,  84  lowa,  440  [U  Am.  Bep.  ISZl ;  Bank 
T.  Stowell,  12S  Maaa.  106  [2S  Am.  Bep.  67]; 
Holmea  v.  Trumxter,  22  BUtih.  427  [7  Am.  B9. 
661].  <2)  la  the  note  vitiated  and  avoided 
by  anch  change  in  ita  terma  by  the  parchaaer, 
without  tbe  knowled^  or  consent  of  the 
makers?  We  answer  that  it  la,  for  thereby 
It  ceaaea  to  be  the  promise  they  made,  and 
the  effect  is  the  extingalahmait  of  the  vroxo' 
laa.  1  GrewL  St.  |  66B;  UcGratb  t.  deSk, 
06  N.  T.  85  [16  Am.  Bep.  872] ;  IngUab  t. 
Breneman,  S  Ark.  877  [41  Am.  Dec.  96]; 
Oobnin  ▼.  Webb,  06  Ind.  00  [26  Am.  Bep.  1B\," 
B0b,  alao,  2  Gya  154,  and  autfaoritlea  dted. 

The  inatmctlona  of  the  court  compl&lii^d 
ot  as  beieinbefora  ruferred  t<^  wm  enone* 
oua.  The  Judgment  Is  rereraed,  and  the  caae 
remanded  for  further  proceedings  In  accord 
with  tbla  opinion. 

•Bereraed  and  remanded. 


HD8SBB»  a  J., 
concur. 


and  OABBIOUBB,  J., 


(M  Colo,  m) 

WOUra  T.  ABBOTT  et  sL 
(Supreme  Court  of  Colorado.   April  7,  101&) 

1.  TSKBPASa  (i  10*H-BBABOaBa  AND  SBEZtrRBS. 

A  person  naa  bo  licht  to  enter  and  leardi 
anothers  home,  and  sefzet  earir  away,  or  de- 
stroy his  property  without  proceedlDir  accord- 
ing to  the  bw  of  the  land. 

[EU  Note.— For  ether  cases,  see  TreRWSS, 
Cent  Dig.  fiS  6.  12;  Dec  Dig.  1  la*] 

X  BlTXDSITCB  (I  82*)— JODKOAI,  NOnOB— 2f0- 
KIOIPAL  ObDIRANOKS. 

The  district  court  could  not  take  judicial 
notice  of  town  ordinances. 

IBSi.  Note.— For  other  cases,  see  Svldenee, 
Cent  Dig.  i  42;  Dec.  Dig.  f  32.*] 


8.  CanniTAX,  I^w  (|  108*)— IimeuoB  Comn 
— juDanNT— Bhowzno  joauDioiioH. 

A  poUoe  magistrate's  court  la  a  court  «C 

Inferior  joriaUctlon,  and  Its  record  moat  radtt 

tbe  facta  neeeasaiy  10  oonfer  juriadietlon. 
[Bd.  Note.— For  other  cases,  see  Crimloal 

Law,  Gent  Dig.  |  213;  Dea  Dig.  i  lOBL*] 

4.  MuNtCiPAi.  C0BPOBAT10K8  (I  188*)— Mab- 

•HAI^WaONaFDI,  Aexe— JiTBTIFIGATIOn. 

A  police  magiBtrate'a  docket  entries  allow- 
ing that  plaintiff  was  complained  against  charge 
ed  with  selling  intoxicating  liquor  and  keeping 
liquor  for  sale  contra^  to  a  town  ordinance, 
and  was  found  eniilty  of  malQtainiog  a  nuisance, 
fined,  and  the  nuisance  ordered  abated,  did  not 
estabUah  Justlflcati<m  for  the  acts  of  the  town 
marshal  and  acting  marshals  in  entering  plain- 
tiff's residence  against  his  will,  seising,  remov- 
ing, and  deatro7ing  intoxicating  liquors  found 
therein,  since  uOt  naving  been  charged  wiOi  or 
tried  for  maintaining  a  nuisanoa  he  could  not 
be  found  guilty  of  that  offense. 

[Eld.  Note.— For  other  cases,  see  ICnnitipal 
Corporationa,  Cent  Dig.  |i  472-481 ;  Dse.  Dig. 
f  183.*j 

5.  MUNICIFAI.  COBPOBATIONS  (|  110*)— OBDI- 
NANOBS— PUBUCATIOff— NKCESSITT. 

Coder  Bev.  8t  1906,  |  UOTil,  requiriag  all 
ordinances  imposing  any  une,  penalty,  or  fraf^- 
ture  to  be  puDlished  In  a  newspaper,  and  pto- 
TidinfT  that  It  shall  be  a  sufficient  defense  to 
any  >  it  or  prosecutiou  for  such  fine,  penalty  of 
forfeiture,  that  no  such  publication  waa  made, 
where  part  of  an  ordinance  waa  nnltted  there- 
from as  published,  the  ordinance  waa  in  force 
as  published,  and  the  unpublished  portlcm  did 
not  take  effect 

[EU.  Note— For  other  cases,  aee  Monidpel 
Corporationa,  Cent  Dig.  If  238-244 ;  Dec 

I  m*i 

0,  IVTOXZOATXNa  LlQUOBa  (H  259*)  —  Abatb- 
JCBNT  or  NUiaANCB— E^raBClSB  OF  POWEB. 
Rer.  8t  1906,  I  0S2&,  par.  45,  authorising 
towns  to  declare  what  ahall  be  a  nuisance,  to 
abate  the  aanie,  and  to  Impose  fines  on  tlie 
parties  responsible  therefor,  Is  not  self-execut- 
ing, and  toe  power  therein  conferred  may  be 
exercised  only  by  ao  ordinance,  and  hence,  where 
there  waa  no  ordinance  provimng  for  the  abate- 
ment of  a  nuisance,  a  police  magistrate  upon 
conrlcting  a  person  of  selling  intoxioating  Bq- 
nors  could  not  order  tbe  abateownt  ci  tk%  nu- 
ssnce  by  direeting  the  salauie  and  deatructioB  of 
liqnora  In  bla  posseaaion. 

[Bid.  Note.— For  other  easaiL  aee  lutoziGating 
Uquora,  Cent  Dig.  1 888;  Dee.  Dig.  I  20O.«] 

7.  IRTOXIOATIHO  LZQUOBS  Q  260*)— PBOBIBI- 
TOBT  C^DIHAItOBS— BNrOBOBHBNT. 

Under  Rev.  St  1908.  |  6626,  par.  45,  aa- 
thorising  towns  to  dedare  what  shall  be  a  nui- 
sance, to  abate  the  same,  and  to  ImpoBe  fines 
on  parties  liable  therefor,  and  paragraph  18  aa- 
thorislng  towns  to  prohibit  by  <ndlnance  the  sell- 
ing or  giVing  away  of  intoxicating  Uquoia  within 
the  town  or  within  one  mile  bejond  its  bounda- 
riea,  the  sale  of  liquors  outside  tbe  town,  but 
within  one  mile  of  its  bonndarlea,  can  be  pun- 
ished only  by  Imposition  of  a  fine,  and  not  by 
the  abatonent  thereof  aa  a  ■ulaanco :  pan«raph 
40  only  anplyiag  to  Bniaaacaa  witUa  the  cor- 
porate llnun. 

tBO.  VoUr-VoT  oUier  caaaa,  aee  AitodeatiBg 
Uquora,  Gent  Dig.  |  800;  Dec  Dig.  |  26a«K 

8.  IlTTOXIOATXNO  LiQCOBS  d  260*)— PBOHIBI- 
'  TOBT  OBDIIf  ANCE8— BNFOBCEHBirr. 

Aexuming  that  Rer.  St  190S,  i  6G2S,  par. 
03,  anthorizlng  towna  to  prohibit  within  toeir 
limits  or  within  one  mile  oeyond  their  bounda- 
ries anv  offensive  or  unwhoIes(Mne  bustnees  or 
establishment,  or  the  cartying  on  ot  any  haA- 
ness  or  estabilahment  in  an  ofl^snalTe  or  un- 
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wludesome  nuumer,  applies  to  sales  of  intoxicat- 
inz  liqaon,  the  town  can  only  prohibit  such 
sales  and  enforce  the  prohibition  hj  fine  and 
impTiaonment,  and  has  do  power  to  abate  snch 
sales  as  a  nnisanoe. 

[Ed.  Note. — For  other  cases,  see  IntoxicatiDg 
Uqaora,  CsnL  Dig.  I  »W;  Diee.  Dlf.  |  200.*] 

9.  IHTDXICATIHQ  LlQUOBS  (|  10*>-^PlOHIBIT- 

tva  OFraNBivE  OE  UnwHOEXsoHi  Business. 
Bev.  at.  IQWi,  I  6625,  par.  SS,  authorizing 
towns  to  prohibit  within  their  limits  or  within 
one  ntUe  of  their  boondariea  an;  offensive  or 
unwhalesome  biuiBMB  or  eatabliBlimeDt  or  the 
carrying  on  of  any  business  or  eatabliidiment  in 
an  offensire  or  unwholesome  manner,  applies 
only  to  things  which  are  offensive  to  the  senses 
or  unwholesome  in  the  sense  in  which  the  terms 
are  ordinarily  osed,  each  as  dead  carcasses,  of- 
feosire  and  uDwholesome  daushterhonses,  etc, 
and  not  to  sales  of  intoxicating  liquors. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  ffi  7-12 ;  Dec.  Dig.  1 10.*] 

10.  IwToxicATiHa  LiquoBs  (I  200*)— What 

CX>IfSTTrDTC8. 

The  mere  sale  of  or  keeping  for  nle  fit  In- 
toxicating ligOors  is  not  a  nalaance  per  se. 

(Kd.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  fi  899;  Dec  Dig.  {  2tlO.*] 

Error  to  District  Cotirt,  Washington  Coun- 
ty; H.  P.  Barlce,  Jndge. 

Action  b7  Willis  Wolfe  against  W.  A.  Ab- 
bott and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Reversed  and 
remanded. 

AUen  Ik  Webeter,  oC  Denver,  for  ^alntlfl 
In  eriOT. 


OABBIOUBS,  3.  1.  The  complaint  alleges 
that  June  ^,  ^908,  defendants  nnlawfuUy, 
willfally,  i^aliciously,  and  forciby  entered 
platntUTs  residence,  about  half  a  mile  from 
the  town  of  Akron,  Colo.,  when  he  was  away, 
and  his  wife  and  child  were  at  home,  and 
took  therefrom  and  destroyed  eight  barrels 
of  beer  and  one  barrel  of  whisky,  and  great- 
ly frightened  and  made  111  and  sick  his  wife 
and  <^d,  to  his  damage,  etc.  Defendants 
pleaded  In  Justlflcatlon  that  plaintiff  Wolfe 
was  tried  and  convicted  before  the  police 
magistrate  for  maintaining  a  nuisance  by 
storing  and  keeping  for  sale  at  his  residence 
within  one  utile  beyond  the  outer  boundaries 
of  the  town  Intoxicating  liquors.  In  violation 
of  a  town  ordinance,  which  nuisance,  upon 
hie  couTlctlon,  the  police  magistrate  ordered 
abated;  that  pursuant  to  the  order  defend- 
ant Abbott  as  marshal  and  the  oUier  defoid- 
ants,  excepting  Mitchell,  as  acting  marshals, 
of  the  town,  sbated  the  nuisance  by  s^lng, 
remoTing,  and  destroying  the  liquor.  The 
district  court  after  hearing  the  evidence 
dismissed  plaintiff's  suit,  and  he  brings  the 
case  here  on  error. 

2.  On  the  afternoon  of  June  26, 1908,  plain- 
tiff Wolfe  was  tried  and  convicted  in  ttie  po- 
lice magistrate's  court  of  the  town  of  Akron. 
Immediately  thereafter  defendants,  except 
Mitchell,  went  to  bis  residence  about  half  a 
mile  beyond  the  town  limits,  when  he  was 


absent,  altered  the  bouse,  and  against  the 
protests  of  his  wlfb  s^zed  and  took  from  the 
bouse  and  destroyed  four  or  five  barrels  of 
beer  and  a  part  of  a  barrel  of  whisky.  This 
salt  by  WoUfe  Is  to  recover  damages  for  the 
alleged  trespass. 

[1]  8.  One  person  bas  no  right  to  enter 
and  seardi  another^  home,  and  seise,  carry 
away,  and  destroy  bis  property  without  pro- 
ceeding according  to  tbe  law  of  the  land. 
Genoa  City  t.  Manning,  48  Colo.  144^  151, 
9ff  Pac  08T,  17  Ll  B.  A.  (M.  8.)  2T2. 

Ct]  Defteidants  attempted  to  ivMity  tb^ 
conduct  under  an  ordinance  vhldi  they  say 
Idalntiff  vu  duly  eonvleted  of  violating. 
The  district  court  oouM  take  no  judicial  no- 
tice of  tbe  town  ordinances.  DeCndanta 
were  obliged  to  introduce  the  ordinance  upon 
which  they  relied  In  evidence.  It  was  admit- 
ted over  plalntUTs  objection,  and  Is  as  fol- 
lows: 

"Ordinance  No.  74. 
"An  ordinance  ooncwnlng  tbe  sale  of  Intoxi- 
eating  UquoTB. 

"Sec.  IL  It  ahall  be  unlawful  for  any  per- 
son to  sell,  barter,  exchange,  offw,  kec^  or 
store  for  tbe  purpose  of  selling,  or  to  give 
away,  offer  to  give  away,  or  to  keqi  or  store 
for  tbe  purpose  of  glvii^  away,  in  any  build- 
ing wltbln  tbe  corporate  limits  of  the  town 
of  Akron  or  within  one  mile  of  tbe  outer 
boundaries  of  said  town,  any  Intoxicating, 
malt,  vinous,  mixed  or  fermented  liquors; 
and  tbe  sale,  storing,  bartering,  exchanging, 
offering  or  keeping  for  aale  or  keeping  or 
storing  for  tbe  purpose  of  giving  away  any 
SQch  liquors  within  any  building  as  afore- 
said. Is  hereby  declared  to  be  a  nuisance,  end 
map  be  abated  a$  any  other  nuUance. 
•  •  •  Any  person  violating  the  provisions 
of  this  section  shall  be  deemed  guilty  of  an 
offense,  and  upon  conviction  thereof  shall  be 
fined  In  a  sum  not  less  than  $100,  nor  mdre 
than  $200,  for  each  offense." 

"Sec.  14.  Whereas  In  the  opinion  of  the 
board  of  trustees,  an  emei^ncy  exists  re- 
quiring that  this  ordinance  take  effect  and 
go  in  (force)  from  and  after  its  passage." 

To  prove  plaintiff  was  convicted  of  violat- 
ing this  ordinance,  defendants  introduced  tbe 
journal  or  written  docket  entries  of  tbe  trial, 
kept  by  the  police  magistrate,  as  follows : 

"State  of  Colorado,  County  of  Washington, 
Town  of  Akron — ss.: 

"In  the  Police  Court  within  and  for  the 
Town  Aforesaid,  before  T.  Dl  Mltcbell, 
Police  Magistrate. 

"The  Town  of  Akron,  Plaintiff,  v.  Willis 
Wolfe,  Defendant 

"June  23,  1908.  Complaint  made  and  filed 
by  John  V.  Dole  charging  the  violation  of 
Ordinance  74.  Selling  liquor  and  keeping 
liquor  for  aale.  In  Akron,  Colorad<s  and  wlth- 
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In  one  mile  thttreo^  anfl  warrant  iuoed  tor 

the  arrest 
"Jane  25.  Case  aet  for  June  26,  at  9 

o'clock  a.  m. 

"June  28.  Court  convened  and  ease  con- 
tinued tm  1  o'clock  p.  m.  •  •  •  Trial 
had  and  defendant  found  guilty  of  maintain- 
ing a  nuisance  In  the  City  Drug  Store  in  Ak- 
ron, Colorado,  and  fine  assessed  at  $200,  and 
costs  of  suit,  and  nuisance  ordered  abated. 
Defendant  found  guilty  of  maintaining  a  nui- 
sance within  one  mile  of  city  limits,  and  in 
the  Yeamans  house  or  ranch.  Fine  assessed 
at  ¥200,  and  costs  of  suit  and  nuisance  or- 
dered abated  as  per  order  to  the  tovra  mar- 
shal, and  defendant  otnomltted  to  the  town 
Jail  nntU  fine  and  costa  are  paid." 

[S,  4]  4.  We  do  not  know  whether  the  com- 
plaint upon  which  plalptlCC  was  tried  and 
convicted,  and  the  alleged  order  abating  the 
nuisance  given  by  the  magistrate  upon  which 
it  Is  claimed  defendants  acted,  were,  In  fact, 
Introdhced  In  evidence  or  not  They  are  not 
in  the  record,  or  bill  of  exceptions  which  re- 
cites that  It  contains  all  the  evidence.  The 
police  magistrate's  court  was  a  court  of  in- 
ferior jurisdiction,  and  its  record  had  to  re- 
cite the  facts  necessary  to  confer  Jurisdiction. 
There  being  no  copy  of  the  complaint  here, 
we  can  only  determine  the  nature  of  the 
charge  by  the  docket  entries.  This  record 
kept  by  the  magistrate  discloses  no  lawful  au- 
thority or  Justification  for  the  conduct  of  the 
defendants  In  ent^ng  plaintiff's  residence 
against  his  will,  seizing,  removing,  and  de- 
stroying his  property.  The  magistrate's  dock- 
et shows  that  Wolfe  was  charged  with,  and 
tried  for,  selling  and  keei^ng  for  sale  in  the 
town,  and  within  one  mile  beyond  tiie  onter 
boDDdaries  thereof,  intoxicating  liquor,  in  vi- 
olatlon  of  Ordinance  74;  that  he  was  con- 
victed of  maintaining  a  nuisance  at  two  dif- 
ferent places,  at  hie  City  Drug  Store  In  town, 
and  at  bis  residence  bccrond  tbe  town  limits; 
that  he  was  fined  9200  for  each  offense,  and 
eadi  nolgance  ordered  abated.  Be  was  not 
charged  with  or  tried  for  maintaining  a 
nuisance,  Itfioce  there  conld  be  no  Judgment 
finding  him  guilty  of  that  offense.  He  was 
charged  with  selling  and  keepli^  liquor  for 
sale  in  violation  of  the  ordinance.  There 
was  no  complaint  or  trial  for  keeling  a  nui- 
sance^ and  the  order  of  abatement,  if  one  was 
given,  was  illegitimate.  One  cannot  be  con- 
victed, fined  under  a  town  ordinance  for 
maintaining  a  nuisance,  imprisoned  to  col- 
lect tbe  fine,  and  his  property  seized  and  de- 
stroyed to  abate  the  nuisance,  without  due 
.  process  of  law.  Houston  v.  Walton,  23  Colo. 
App.  282,  129  Pac  20S. 

[6]  S.  Section  6673,  Bev.  Stats.  1908,  pro- 
vides: "AU  ordinances  shall,  as  soon  as  may 
be  after  tbelr  passage,  be  record^  in  a  book 
kept  for  that  purpose,  •  •  *  and  all  by- 
laws of  a  general  or  permanent  nature,  and 
those  imposing  any  fine,  penalty  or  forfel- 
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tnre,  shall  be  published  in  some  newspaper 
published  within  the  limits  of  the  corpora- 
tion, •  •  *  and  it  shall  be  deemed  a  suf- 
ficient defense  to  any  suit  or  prosecution  for 
such  fine,  i>enalty  or  forfeiture,  to  show  that 
no  such  publication  Is  made;  •  •  •  such 
by-laws  and  ordinances  shall  not  take  effect 
and  be  In  force  until  the  expiration  of  five 
days  after  they  have  been  so  published." 
One  of  the  Issues  in  the  district  court  was 
that  the  ordinance  has  not  been  published, 
and  It  was  admitted  on  the  trial  that  the 
italicized  portion,  "And  may  be  abated  as 
any  other  nuisance,"  was  not  published. 
This  ordinance  was  In  force  as  published. 
The  unpublished  portion  never  took  effect; 
hence  the  omitted  part  could  constitute  no 
Justification.  Union  Pacific  Co.  v.  Montgom- 
ery, 49  Neb.  429,  68  N.  W.  619;  Union  Pa- 
cific Co.  V.  McNally,  54  Neb.  112,  74  N.  W. 
390;  O'Hara  v.  Town  of  Park  Elver,  1  N. 
D.  279,  47  N.  W.  380;  Knelb  v.  People.  50 
How.  Prae.  (N.  T.)  140;  Herman  v.  City  of 
Oconto,  100  Wis.  391,  76  N.  W.  364;  Car- 
penter V.  Yeadon  Borough.  208  Pa.  396,  57 
Atl.  837;  Nat  Bank  v.  Town  (C.  C.)  48  Fed. 
278. 

[I]  6.  Section  6525,  par.  45,  B.  S.  1908.  re- 
lating to  the  powers  of  towns,  provides  they 
shall  have  power  "to  declare  what  shall  be 
a  nuisance,  and  to  abate  the  same,  and  to 
tinpose  fines  on  parties  who  may  create, 
continue  or  suffer  a  nuisance  to  olst"  It  is 
claimed  this  statute  gave  iiower  to  the  town 
to  declare  what  should  constitute  a  nulaanc^ 
and  to  abate  it  without  any  ordinance;  there- 
fore tbe  clanse  omitted  from  the  printed  or- 
dinance was  immaterial  because  the  town 
had  that  power  anyway,  under  the  status 
without  the  ordinance^  This  statute  is  not 
self-executing.  It  grants  the  power ;  bat  It 
must  be  exercised  throng  an  ordiuiue& 

[7]  7.  Assuming,  under  paragrafA  45.  the 
town  had  power  to  dedare  it  a  nntoanee  toe 
one  to  sell  or  keep  for  Sale  intoxicating  114- 
nor  inside  the  corporate  limits,  and  bj  ordt 
nance  regulating  the  piobedure  to  abate  the 
nuisance,  this  does  not  confer  power  to  de- 
clare what  Shan  conatitate  a  nutsance  wltb> 
in  a  mile  beyond  the  onter  boundaries,  and 
abate  it  Towns  possess  such  powoa  as  ore 
granted  than.  We  are  not  unmindful  of  tbe 
fact  that  paragraph  18  of  the  section  om- 
ten  powen  upon  towns  by  ordinance  to 
prohlUt  the  selling  or  giving  away  of  Intm* 
Icatlng  liquor  within  one  mile  b^nmd  the 
outer  boundaries ;  but  the  manner  of  enforc- 
ing the  intofalbltlon  Is  throivh  an  ordinance 
imposing  a  fine. 

tl,  1]  Paragraph  5S  provides  they  shall 
have  power  to  prohibit  within  or  within  one 
mile  beyond  the  outer  boundaries  of  the  town 
any  offensive  or  unwholesome  business  or 
establishment,  and  to  prohibit  the  carrying  on 
of  any  business  or  establishment  In  an  of- 
fensive or  unwholesome  manner  within  one 
mile  beyond  the  outer  boundaries  of  the 
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towa.  TMs  Btatnte  does  not  apply  to  Uq- 
v6Tf  and.  If  it  did,  there  Is  no  power  given 
to  declare  tbe  enomerated  matters  a  nnl- 
sance  with  power  to  abate  tbe  B^me.  Tbe 
town  must  prohibit  the  tbings  mentioned, 
and  enforce  the  prohibition  by  fine  and  Im- 
prisonment. The  power  by  ordinance  to  pro- 
hibit and  abate  a  nnlsance  within  a  mile 
beyond  the  outer  boundaries  of  towna  Is  not 
conferred  by  this  paragraph.  Besides,  it 
must  be  «Tident  to  any  comprehenslre  mind 
that  paragraph  63  was  Intended  to  apply  to 
those  things  which  are  offensive  to  the  senses, 
or  unwholesome  in  the  sense  In  which  the 
terms  are  ordinarily  used.  They  refer  to 
such  things  as  dead  carcasses,  offensive  and 
anwholeaome  slaughterhouses,  privy  vaults, 
pig  sties,  feeding  pens,  and  the  like. 

(101  8-  The  mere  sale  of  or  keeping  for 
sale  Intoxicating  liquors  Is  not  a  nuisance  per 
se;  but  the  town  council  had  power  to  de- 
clare It  a  nuisance  by  ordinance^  Houston  v. 
Walton,  23  Colo.  App.  282,  129  Pac,  263. 
This  power  did  not  authorise  the  police 
magistrate,  when  Wolfe  was  tried  and  con- 
victed before  him  on  a  charge  of  selling  liq- 
vor  contrary  to  the  ordinance,  to  summarily 
declare  him  guUty  of  maintaining  a  nuisance 
and  order  the  mnrsbal  to  abate  It  The  pro- 
cedure should  be  regulated  by  an  ordinance, 
and  the  manner  of  abatement  not  left  to  the 
discretion  of  the  officer  executing  the  order. 
Tbe  ordinance  provides  Uiat  this  nuisance 
shall  be  abated  as  any  other  nuisance,  which 
means  in  a  lawful  manner.  The  ordinance 
after  declaring  what  should  be  a  nnlsance 
■bould  have  provided  the  manner  of  abat- 
Ing  it,  and  tbe  defendant  should  have  been 
tried  for  maintaining  a  nuisance,  and.  If 
convicted,  the  order  of  abatemokt  should 
iUTe  been  In  conformity  with  tiw  provisions 
•f  the  ordinance. 

Bewaed  and  remanded. 

MUSSBB,  G.  J„  concon  qMelaUy.  800TT, 
cmem. 

MUBfiEB,  0.  J.  dveefally  eonenrrlng). 
While  I  concur  In  a  ivreraal  of  the  Judg- 
ment; I  am  iinid>le  to  agree  vrith  all  fliat  la 
■aid  In  ttb  opinion  of  Mr.  Justice  GAIU 
BIGUBB,  and  am  th«ef(»e  Impelled  to  give 
my  reasons  for  a  rerersaL 

Tbe  eighteenth  snbdl vision  of  section  6625 
«C  the  Revised  Statutes  of  1908  gives  to 
tioards  of  trnatees  In  towns  such  as  Akron 
power  over  llqaors  In  language  as  follows: 
liave  the  right,  subject  to  tbe  laws  of 
Uie  Btat^  to  license,  regulate  or  prohibit  the 
selling  or  giving  away  any  Intmlcatlng, 
malt;  vlnoas,  mixed  m  fermented  liquor 
within  the  Umlts  of  tbe  «  •  •  town,  or 
within  one  mile  b^nd  tbe  outer  bounda- 
rlea  thereof,  except  where  the  boundaries  of 
tbe  two  •  •  •  towns  adjoin;  the  license 
not  to  extoid  be^tnid  the  municipal  year  in 
which  it  aball-  be  grapted^  ud  to  determine 


the  amount  to  be  imid  for  audi  license,"  etc 
This  statute  ^ves  a  town  the  same  power 
to  relate  or  prohibit  the  sale  of  intoxicat- 
ing liquors  within  one  mile  beyond  Its  bound- 
aries as  is  given  to  It  with  respect  to  the 
same  matter  wltbln  its  limits.  If  the  town 
may  prohibit  such  sale  within  its  bonnda- 
rles  by  the  exercise  of  a  power  given  it,  the 
sale  may  be  prohibited  In  the  same  way 
within  one  mile  beyond  Its  boundaries.  Sub- 
division 45  of  the  same  section  gives  to  such 
boards  of  trustees  the  power  "to  declare 
what  shall  be  a  nuisance  and  to  abate  tbe 
same,  and  to  impose  fines  upon  parties  who 
may  create,  continue  or  suffer  nuisances  to 
exist."  This  sul)dlTisIon  grants  the  power 
(1)  to  declare  what  shall  be  a  nuisance ;  (2) 
to  abate  the  same ;  and  (H)  to  Impose  fines  up- 
on the  parties  designated.  It  appears  to  me 
from  this  subdivision  that  the  town  may 
abate  a  nuisance  by  proceeding  against  the 
thing  itself  or  procure  Its  abatement  by  Im- 
posing a  floe  upon  the  person  who  may  suf- 
fer it  to  continue,  or  abate  the  nuisance  in 
Borae  way  and  fine  the  party  responsible. 
This  subdivision  Is  not  self-executing.  It  is 
necessary  for  a  town  to  do  something  to 
carry  the  power  granted  into  effect,  and  In 
the  sixty-sixth  subdivision  of  the  same  sec- 
tion a  town  is  given  tbe  power  to  pass  all 
ordinances  and  rules,  and  to  make  all  regula- 
tions proper  or  necessary  to  carry  into  ef- 
fect the  powOT  granted.  By  virtue  of  the 
eighteenth  subdivision  aforesaid,  a  town 
may,  by  an  ordinance,  declare  unlawful  the 
selling  of  Intoxicating  liquors  within  Its 
limits  or  wltbln  one  mile  beyond  Its  outer 
boundaries.  There  Is  no  doubt,  under  the 
authorltlea,  that  when  a  town  has,  by  ordi- 
nance, made  It  unlawful  to  sell  or  keep  for 
aale  intoxicating  llqnors  within  its  limits,  It 
may  denounce  such  selling  or  keeping  for 
sale  as  a  nuslance,  and  under  such  drcnm- 
stanoes  the  denunciation  Is  conclnslvft  Lau- 
gel  T.  Bn^nell,  1«7  lU.  20,  63  N.  EL  1086, 
BS  L.  B.  A  266;  Houston  v.  Walton,  23  Colo. 
App.  282, 129  Pac  268,  and  authorities  there- 
in dted.  It  may  do  this  with  ^fOrmce  to 
tbe  selling  or  keeping  tor  sale  of  Intoxicat- 
ing liquors  within  one  mile  of  its  limits,  be- 
cause, by  subdivision  IB  it  Is  given  the  same 
power  wttb  respect  to  Intoxicating  liquors 
wltUn  one  mile  of  Its  Umlts  as  within  Its 
limits.  After  a  town  has  thus  declared  such 
sale  <a  keeping  for  sale  a  nulaance.  It  may 
provide  for  the  abatement  thereof.  Uke  tbe 
poww  to  denounce  tiie  nuisance,  the  power 
.to  abate  It  cannot  be  effective  nntU  tbe  town 
elects  to  exercise  the  power  and  declares 
how  it  shall  be  exercised.  This  power  Is  not 
self-executing,  but  must  be  carried  Into  ef- 
fect by  some  affirmative  action  of  tbe  town. 
This  must  be  true,  tar  nuisances  may  be  abat- 
ed In  various  ways,  and  it  was  surely  not 
intended  to  leave  the  manner  of  their  abate- 
ment to  the  whim  of  the  officers  or  persons 
authorised  to  abate  them. 
The  particular  nuisance  denounced  In  this 
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case  was  not  the  llgvor  Itself,  bot  It  was  the 
unlawful  sale  or  keeping  for  sale  that  con- 
stituted the  nuisance,  and  It  was  the  selling 
or  keeping  for  sale  that  was  to  be  abated. 
It  might  hare  been  abated  by  destroying  the 
liquor,  by  removing  It  more  than  one  mtle 
beyond  the  limits  of  the  town,  by  fining  the 
person  selling  It  or  keeping  It  for  sale  for 
each  day  of  its  maintenance,  so  that  he  would 
be.  Induced  to  cease  selling  it  or  keeping  It 
for  sale,  or  the  town  might  conclude  that  its 
abatement  might  be  obtained  by  fining  the 
person  a  single  amount.  It  seems  to  me 
tiiat  It  Is  for  the  board  of  trustees,  to  whom 
the  power  to  abate  is  granted,  to  determine 
in  some  suitable  way  the  lawful  manner  in 
which  they  will  exercise  the  power,  and  the 
manner,  if  lawful,  so  determined  by  the 
board  Is  the  one  to  be  followed  by  the  town 
officer^.  What  did  the  trustees  of  the  town 
of  Akron  do  in  regard  to  this  matter?  The 
record  discloses  section  11  of  Ordinance  74 
of  the  town  of  Akron,  as  set  out  In  the  opin- 
ion of  Mr.  Justice  OABRIGUKS.  It  is  plain 
that  the  portion  of  the  printed  ordinance, 
which  was  not  published,  to  wit,  "and  may 
be  abated  as  any  other  nuisance,"  is  not  a 
part  of  the  ordinance.  If  we  assume  that 
the  rest  of  the  ordinance  stands,  which  Is 
the  most  that  can  be  assumed  for  the  defend- 
ants in  error,  the  section  provides  that  the 
selling  or  keeping  for  sale  of  intoxicating 
liquors  within  the  territory  mentioned  is 
unlawful,  denounces  such  selling  or  keeping 
for  sale  as  a  nuisance,  and  imposes  a  fine  for 
ainy  violation  of  the  provisions  of  the  sec- 
tion. The  only  penalty  prescribed  by '  this 
ordinance  for  the  violation  of  any  of  its 
provisions  is  a  fine.  The 'only  manner  de- 
clared by  the  ordinance  by  which  an  abate- 
ment was  sou^t  or  might  result  was  the 
Imposition  of  a  fine.  The  trustees  by  this 
ordinance  had  not  determined  to  atuite  the 
nuisance  therein  denounced  by  a  destruction 
of  the  liquor.  If  the  Ordinance  bad  provid- 
ed that,  upon  conviction  before  the  magis- 
trate, the  liquor  should  be  seized  and  de- 
stroyed, an  entirely  different  question  would 
be  presented,  and  one  upon  which  I  egress 
no  opinion  because  it  is  not  in  this  record. 

When  the  defendant  was  charged  in  the 
magistrate's  court  with  selling  and  keeping 
for  sale  intoxicating  liquors,  it  appears  to  me 
that  he  was  sufficiently  charged  with  main- 
taining a  nuisance,  for  it  was  the  selling  or 
keeping  for  sale  of  liquor  that  was  denounced 
as  a  nuisance,  and  the  declaration  In  the 
ordinance  that  It  was  a  nuisance  was  con- 
clusive on  that  point,  as  is  amply  sustained 
by  the  authorities  cited  above.  The  trial 
and  judgment  in  the  magistrate's  court  was 
a  Judicial  determination  of  the  fact  that  he 
did  maintain  a  nuisance,  and  the  magistrate 
imposed  a  fine  as  provided  in  .the  ordinance. 
That  is  as  far  as  the  maglsteite' could  go 
under  that  ordinance. 

If  the  words  not  published,  to  wit,  "and 


may  be  abated  as  any  other  nnlsance,"  we^ 
a  part  of  the  ordinance,  still  the  d^endants 
would  not  be  jostifled  so  far  as  this  record 
IS  concerned,  for  no  ordinance  of  the  town  of 
Akron  was  introdiiced  showing  that  the 
board  of  trustees  had  elected  to  abate  suoh 
a  nuisance  by  the  destruction  of  the  property. 
The  court  would  not  be  able,  under  sacb 
circumstances,  to  say  that  the  nuisance  was 
abated  as  any  othw  nuisance. 

(H  Colo.  5IS> 

NUTT  T.  DAVISON. 
(Supreme  Cbnrt  cff  Colorado.   April  7,  IMS.) 

1.  Annf  ALs  (1 23*)— Injury  to  Cattle— Neo- 
tiOENCE  OF  Bailee— Btjbdbn  op  Paoor. 

Under  a  bailment  of  cattle  to  be  cared  for 
upon '  a  range  and  on  death  of  part  of  tbem, 
the  burden  was  on  the  bailee  to  show  that  the 
loss  did  not  result  from  bis  fault 

[Ed.  Note. — For  other  cases,  see  Anfmsls. 
Cent.  Dig.  H  43-18;  Dec.  Dig.  S  23.*] 

2.  Bailment    (|    31*)  —  NsauoXNGi  or 
Bailee— PasauicPTioN.  ; 

Delivery  of  property  to  a  bailee  in  good 
condition  and  its  destruction  or  return  in  an 
injured  condition  affords  prima  facie  proof  of 
his  negligence. 

[Bd.  Note.— For  other  eases,  see  Bailment. 
Cent  Dig.  S{  124^131;  Dec.  Dig.  |  31.*] 

3.  Appeal  AND  Ebbob  (S  1064*)— Revebsibx^ 

GBBOB— CONFLICTINQ  INSTBUCTIONS. 

In  an  action  against  a  bailee  for  loss  of 
cattle,  conflicting  instructfons  as  to  the  burden 
of  proof  to  show  negligence  constituted  revers- 
ible error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219,  4221-4224;  De<i.Dig. 
S  1064.*1 

4.  Animals  (|  23*)— Duty  or  Bailee. 

Under  a  bailment  of  cattle  to  be  cared  for, 
the  bailee  was  bound  to  use  ordinary  care  to 
avoid  death  of  the  cattle  through  atarvation  or 
exposure,  if  the  bailor  had  no  knowledge  aa  to 
the  condition  of  the  pasture,  and  the  bailee  did 
know  thereof. 

[Ed.  Note.— For  other,  cases,  see  AnliM^t. 
Cent  Dig.  IS  43-48;  Dec  Dig.  f  23.*] 

En  Banc  Error  to  District  Court,  Mont- 
rose County;  Sprlgg  ShadOeford,  Jndga 

Action  by  Thomaa  Nntt  againat  A.  Da- 
vison. Jadgmmt  tax  deftekdaDt,  and  plain- 
tiff brings  error.  Reversed. 

S.  S.  Sherman,  of  Montrose,  for  plaintiff  in 
error.  Bell,  Catlln  ft  Blake,  of  Montirae  (P. 
W.  Motberslll,  of  Denver,  of  counsel),  for  de- 
fendant in  error. 

WHITE,  J.  This  Is  ah  action  brought  by 
a  bailor  against  a  bailee  in  whose  exclusive 
and  Immediate  possession  the  property  bail- 
ed, or  a  portion  thereof,  suffered  Injury  and 
was  destroyed.  The  judgment  was  in  favor 
of  the  bailee,  and  the  bailor  brings  the  cause 
here  for  review.  The  subject  of  bailment 
was  approximately  400  head  of  cattle,  In- 
trusted to  the  bailee  for  a  fee,  to  be  cared 
for  during  a  specified  time,  upon  a  designat- 
ed cattle  range,  and  at  the  expiration  of  the 
term  returned  to  the  bailor.    The  greater 
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POTtSon  of  the  cattle  were  received  by  the 
bailee  April  Ist,  and  the  remainder  May  20th. 
Between  these  dates  at  least  10  of  the  first 
tierd  had  died,  of  which  fact  the  bailee  had 
knowledge  bat  did  not  aiq>riBe  the  bailor 
thereof  when  be  received  the  second  herd,, 
though  at  that  time  he  asked  of  the  bailor 
and  received  of  him  personally  a  cbeck  in 
part  payment  for  his  ser^-lces  under  the  con- 
tract of  bailment.  Daring  the  fl»t  60  days 
of  the  term,  97  head  of  the  cattle  died.  It 
was  the  conteutlou  of  the  bailor  that  the  cat- 
tle died  from'  starvation  and  exposure  by 
reason  of  confinement  In  a  pasture,  at  a  high 
altitude,  not  sufficiently  supplied  with  food 
and  shelter,  while  the  defendaiit  claimed 
they  were  placed  and  kept  therein  temporari- 
ly by  direction  of  the  plaintiff. 

[1]  Over  the  objection  and  exception  of 
plaintiff^  the  court  Instructed  the  jury,  In  ef- 
fect, that,  before  the  plaintiff  could  maintain 
tils  cause  of  action  and  recover  against  the 
defendant,  he  mast  show  the  cause  of  the 
death  of  the  cattle  and  that  they  died  only 
by  reason  of  the  negligence  of  the  bailee, 
and  of  what  that  negligence  consisted.  We 
think  the  court  erred  In  so  Instructing  the 
Jury.  While  the  aothoritlea  are  in  conflict, 
the  greater  weight  thereof  and  the  better 
reason  place  the  duty  upon  the  bailee  to  sat- 
isfactorily explain  the  nondelivery  of  the 
thing  balled,  or  its  delivery  in  an  Injured 
condition  such  as  only  culpable  carelessness 
would  probably  have  caused. 

[2]  The  general  rule  la  that  in  cases  where 
the  evidence  shows  that  the  property  was 
delivered  to  the  bailee  in  good  condition  and 
returned  damaged,  or  not  at  all,  the  pre- 
aomptlon  of  negligence  on  the  part  of  the 
bailee  Instantly  arises,  making  a  prima  facie 
case  in  favor  of  the  bailor,  and  thereupon 
the  bailee  1b  under  the  necessity,  if  he  would 
escape  liability,  of  showing  that  the  damage 
or  loBB  was  not  due  to  his  negligence.  This 
may  be  done  inter  alia,  by  showing  that  he 
exerdaed  a  degree  of  care,  under  all  the 
facta  and  clrcomstances,  sufficient  to  over- 
come the  presumption  of  negligence.  Union 
Pacific  R.  R.  Co.  V.  Stupeck,  50  Colo.  151,  114 
^c.  646;  Schooler's  Bailments  &  Carriers 
(3d  Bd.)  I  23;  6  Cyc.  p.  217 ;  3  Am.  &  Qig. 
Bocy.  of  Law  (2d  Ed.)  p.  750;  Funkhooser 
T.  Wagner,  62  111.  50;  Higman  t.  Camody, 
U2  Ala.  267,  20  South.  480,  S7  Am.  St 
Bep.  83. 

The  role  rests  upon  the  consideration  that, 
where  the  bailee  has  exclasive  possession, 
the  facts  attending  loss  or  injury  moat  be 
pecoUarly  within  his  own  knowledge.  Be- 
sides, the  failure  to  return  the  property,  or 
ita  ntom  in  an  Injured  condition,  consti- 
tutes the  Tlolation  of  a  contract,  and  It  de- 
Ttdres  upon  the  bailee  to  excuse  or  justify 
the  Iweach.  A  clear  summary  of  the  law,  as 
to  the  liability  of  the  bailee  for  loss  or  tn- 
Jnry  to  the  thing  bailed,  is  found  In  a  note 
to  aectioik  28  of  8choaler*a  Bailments  4 


Carriers,  supra,  where  it  la  said:  "Admitting 
the  danger  of  wide  geoeraliaatlons  on  this 
subject,  and  granting  the  force,  of  special 
drcumstances  In  each  case,  we' may  perhaps 
fairly  reach  these  conclusions:  (1)  That 
the  bailor  who  charges  his  bailee  with  losing 
or  Injuring  the  thing  balled  to  him  must 
make  out  Ms  prima  facte  case;  that  Is,  he 
must  show  the  creation  of  the  particular 
bailment  In  fact,  and  the  delivery  on  his 
own  part  of  the  specified  thing  ia  due  con- 
dition, with  corresponding  acceptance  by  the 
bailee ;  also,  the  bailee's  default  of  final  de- 
livery over,  or  else  the  final  delivery  of  the 
thing  in  unsuitable  condition,  as  the  case 
may  be.  And  whatever  might  obstruct  a 
prima  facie  showing  to  this  point,  and  justi- 
fy an  inference  that  the  thing  was  Injured 
by  himself  or  his  agoits,  or  by  his  or  their 
participation  In  the  mischief,  or  that  its  In- 
herent qualities  would  naturally  have  devel- 
oped the  mischief — all  this  the  plaintiff  must 
overcome  to  make  out  his  case.  (2)  The 
prima  facie  case  being  thus  made  out  as 
claimed,  showing  (a)  that  the  iwoperty  balled 
for  a  certain  purpose  was  not  d^lvered  back 
or  over  at  all  by  the  bailee  as  cmtemplated, 
or  (b)  that  when  delivered  over  It  was  found 
BO  damaged  that  probably  the  bailee  or  his 
agent  caused  Uie  injury,  the  Inference  is  de- 
dudble  that  the  bailee  Is  to  blame  and  must 
answer.  And  now  It  rests  upon  the  defend- 
ant bailee  to  explain  the  loss  and  exonerate 
himself,  which  he  may  do  by  showing  (a) 
that  the  loss  or  damage  was  due  to  some 
special  cause  which  ought  specially  to  excuse 
him;  or  (b),  more  generally,  that  he,  the 
bailee,  was  not  culpably  negligent.  •  •  • 
(3)  But  if  the  bailee,  nnder  such  circumstanc- 
es, shows  some  cause  of  loss  or  damage  to 
the  thing,  such  as  ought  legally  to  excuse 
him,  he  need  not  go  further  and  prove  af- 
firmatively that  no  negligence  on  his  part 
operated  la  producing  that  cause,  but  may 
rest  upon  a  showing  which,  on  the  face  of 
it,  leaves  him  sufficiently  exonerated.  The 
burden  now  shifts  back  to  the  plaintiff  bail- 
or, who  is  to  overcome.  If  he  cad,  the  bailee's 
prima  facie  exoneration.** 

in  Moreover,  the  instruction  under  consid- 
eration Is  in  confilct  with  instruction  No.  8, 
wherein  the  duty  of  overcoming  the  presump- 
tion of  negligence,  arising  firom  the  failure  to' 
return  the  property,  was  properly  placed  up- 
on the  bailee.  Those  instructions  were  upon 
a  material  point  In  the  case.  Tbe  latter  stat- 
ed a  correct  principle  of  law  applicable  to 
the  facts  of  the  case.  The  former  misdirect- 
ed the  Jury  in  that  respect  This  constitutes 
reversible  error,  as  it  is  Impossible  to  de- 
termine by  which  instruction  the  jury  were 
guided  In  arriving  at  their  verdict  Whoi 
we  bear  In  mind  that  the  bailee,  according  to 
his  own  contention,  had  the  Immediate  pos- 
session and  control  of  the  cattl^  in  a  par- 
ticular and  limited  qmee,  and  the  great  num- 
ber that  died  within  so  abort  .a  pralod  after 
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the  bailee  recelTed  tbem,  It  la  evident  that 
the  duty  devolved  upon  tb6  bailee  to  come 
forward  and  show  that  the  death  of  the  cat- 
tle arose  from  no  fault  of  his.  Under  such 
circumstances,  the  fact  of  death  alone  would 
hardly  be  a  satisfactory  explanation  of  the 
nondelivery.  It  might  be  otherwise  If  the 
number  of  deaths  was  not  excessive. 

[4]  The  Jury  were  likewise  instructed  that 
the  bailee  would  not  be  responsible  for  the 
place  where  be  kept,  or  the  manner  In  which 
he  bandied,  the  cattle,  if  he  obeyed  the  di- 
rections of  the  bailor  in  that  respect.  The 
facts  of  the  case  did  not  warrant  the  instruc- 
tion. The  bailor  claimed  that  the  cattle  were 
to  be  kept  upon  a  particular  range,  and  the 
bailee,  while  admitting  that  to  be  the  con- 
tract generally,  claimed  that  by  express  di- 
rection of  the  bailor  the  cattle  were  to  be 
kept  In  a  pasture  until  they  became  accus- 
tomed to  the  locality.  The  bailor  had  no 
knowledge  of  the  i>affture  or  the  food  supply 
therein,  while  these  matters  were  all  within 
the  knowledge  of  the  bailee.  Moreover,  ac- 
cording to  the  bailee,  the  bailor  had  given 
such  directions  upon  the  representation  by 
the  bailee  that  the  pasture  was  a  suitable 
place,  supplied  with  sufficient  food  in  which 
to  properly  kteep  the  cattle.  Under  these  cir- 
cumstances, the  law  imposed  upon  the  bailee 
the  duty  of  exercising  that  degree  of  care 
In  respect  to  the  property  which  a  man  of 
average  prudence  and  diligence  would  be- 
stow on  his  own  property  under  like  condi- 
tions and  circumstance^^  and  which  the  law 
denominates  "ordinary  care."  The  care  thus 
required  is  illustrated  in  Schouier's  Bail- 
ments &  Carriers,  S  137,  as  follows:  "Let 
us  take,  for  example,  a  case  by  far  the  most 
familiar  under  this  head  to  English  and 
American  courts,  namely,  that  of  a  horse 
hired  for  use.  Now,  unless  the  bailee  took 
the  animal  for  too  short  a  time,  or  under  a 
special  arrangement  whereby  the  bailor  was 
to  look  after  his  own  property,  he  ought  to 
provide  the  creature  regularly  with  proper 
food  and  drink,  afford  due  shelter  and  re- 
pose, and*  In  general,  take  reasonable  heed 
that  the  animal,  while  resting,  is  so  fastened 
up  that  it  may  not  readily  run  away  or  be 
stolen.  While  putting  the  horse  to  active  use 
be  should  not  harness  carelessly,  overload, 
overdrive,  be  heedless  of  what  he  perceives 
to  be  the  creature's  frailties,  nor  fall  to  sup- 
ply, prudently,  wants  essential  to  its  health 
and  good  condition.  If  disease  or  bruise  be 
discovered  during  the  bailee's  term,  he  should 
be  discreet  In  its  treatment,  and  In  extremity 
call  in  some  farrier  or  expert;  or  else,  in- 
forming his  bailor  promptly,  throw  the  re- 
sponsibility, as  he  may  generally  do,  upon 
the  owner.  He  should  not  take  dangerous 
risks  of  traveL  During  Ms  whole  term  of 
nse  the  bailee  ought  to  act  honorably,  hu- 
manely, and  with  such  reasonable  regard  for 
preserving  the  animal's  value  unimpaired  as 
from  prudent  men  might  be  expected." 


Were  we  to  assume  that  the  pasture,  wben 
the  cattle  were  first  placed  therein  by  di- 
rections from  the  bailor,  was  supplied  with 
sufficient  food  and  was  a  proper  place  in 
which  to  keep  them  until  they  had  been  ac- 
customed to  the  range,  nevertheless,  If  it  be- 
came apparent  to  a  reasonably  prudent  per- 
son that  the  subsequent  condition  of  the  pas- 
ture, by  reason  of  snow,  the  lack  of  food, 
or  other  causes,  rendered  it  an  unfit  and  Im- 
proper place  in  which  to  keep  ttie  cattle,  -It 
thereupon  became  the  duty  of  the  bailee  to 
take  proper  action  and  precaution,  such  as  a 
reasonably  prudent  person  would  take  under 
like  circumstances,  to  preserve  the  cattle  un- 
impaired, or  inform  the  bailor  promptly  oC 
the  changed  conditions  and  thereby  place  tlie 
responRlbility  uiiou  the  latter. 

We  cannot  commend  the  complaint  as  a 
model  pleading.  It  contains  much  surplus»- 
ag^  and  many  allegations  are  found  therein 
ttiat  should  properly  be  embodied  in  a  rep- 
lication. However,  this  does  not  remove  the 
prejudice  arising  from  the  giving  of  errone- 
ous, inconsistent,  and  conflicting  instructions. 
If  all  the  facts  of  the  case  and  the  presump- 
tions arising  therefrom  show  that  the  loss 
of  the  cattle  was  due  to  some  spedal  cause 
which  ought  specially  to  excuse  the  bailee, 
or  that  the  latter  was  not  culpably  negligent, 
the  alleged  cause  of  action  falls  and  the 
plaintiff  cannot  recover;  otherwise,  he  can, 
the  bailment  and  loss  being  admitted.  Un- 
der such  circumstances,  It  would  be  wholly 
immaterial  as  to  which  of  the  partly  fur- 
nished the  proof.  But  that  is  a  different 
matter  from  telling  the  Jury  that  the  proof 
of  certain  facts  devolves  upon  the  plaintiir 
when  the  law  presumes  their  existence  with- 
out proof,  unless  the  contrary  is  shown.  The 
plaintiff  was  undoubtedly  under  the  neces- 
sity of  establishing  his  case  by  a  fair  pre- 
ponderance of  the  evidence,  but  be  was  not 
called  upon,  under  the  facts  and  circum- 
stances, of  this  case,  to  assume  the  burden 
placed  upon  him  by  the  Imtructlona. 

The  Judgment  la  reversed. 


CH  Oolo.  m) 

oiTT  oir  TicrroR  shuiANiqel 

(Supreme  Court  of  Colorado.    April  7,  19!^ 

1.  WiTHEssEs    (§  40*)— CoHPsraHor— Chii> 

HREN— StATUTOET  PbOVISIOITS. 

Rev.  St  1908,  |  7273,  providing  that  chU- 
dren  under  10  years  of  age,  who  appear  incapa- 
ble of  receiving  just  impressions  of  the  facts  or 
of  relating  them,  sbalf  not  be  witneesee,-  im- 
plies that  the  competency  of  a  child  under  the 
prescribed,  age  to  testify  Is  addressed  to  the 
sound  discretion  of  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Witneesea, 
Cent  IMg.  8S  »7,  98;  Dec.  Dig.  f  4a*] 

2.  Appeai.  and  EiaaoB  ({  971*)— DtsoBKTiox 
OF  Tbiai,  Couet— Oompet«nct  of  Chil- 
DEEN  to  Testift— Review. 

The  determination  of  the  trial  court  wheth- 
er a  child  under  ten  years  Is  competent  to  tes- 
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tify  vlU  not  be  distnrbed  cm  appeal,  vnlcas  the 
trial  ooDrt  dearly  abnaed  iti  ducrenoD. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent  Diff.  H  38S2^7;  Dec.  Dig.  { 

»n.*i 

3.  WiTNESSBS     (f  40*>— COHPOTWCT— CHIL- 
DBEN. 

The  action  of  the  trial  coort  In  admitting 
the  testimony  of  a  boy  aboot  six  years  old,  who 
fairly  understood  the  oblintion  of  an  oath  and 
the  facts  which  he  detaUed,  and  who  under- 
stood that  be  coold  be  panished  if  he  did  not 
tell  the  tmtta,  was  not  an  abuse  of  discretion. 

(Bd.  Not&— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  97,  98;  Dec  Dig.  {  4a*] 

4.  Tbial  <H  139.  140*)— Credibiutt  ot  Wit- 
nesses—Question TOB  JUBT. 

Tlie  credibility  of  a  boy  under  10  years  of 
age  as  a  witness,  and  the  weight  to  be  given  to 
hu  testimony.  In  view  of  his  age,  are  for  the 
jury. 

[Ed.  Note.— For  other  case*,  see  Trial,  Cent 
Dig.  II  332,  333.  334,  335,  3^-341,  866 ;  Dec. 
Dig.  B  139,  140.*1 

5.  WmiEssBS  (I  408*)— Ooim&DionoN— Eiv- 

RCT. 

A  witness  may  be  contradicted  by  circum- 
stances as  well  as  by  statements  of  others  con- 
trary to  his  own,  and  the  Jury  and  the  court 
may  exercise  Qielt  own  judgment  as  to  the 
probatiTe  value  of  his  testimony. 

[Ed.  Note^For  other  cases,  see  WitncMes, 
Cent  Dig.  1 1283;  Dec.  Dig.  i  409.«] 

6l  Explosives  <|  6*)— Neouoence  in  Keep- 
ing— Question  fob  Jubt. 

Whether  caps  for  the  explosion  of  powder 
used  In  excavating  a  trench  for  a  city  which 
boys  of  tender  years  eecured  were  left  by  em- 
ployte  of  the  city  at  the  door  of  a  shed  con- 
taining explosives  for  the  work,  and  whether 
the  employes  were  guilty  of  negligence  in  so 
doing,  so  as  to  render  the  city  liable  for  Inja- 
ries  to  a  boy  hy  an  ezptoeion  m  a  M4t  un- 
der the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  .Explosives, 
Cent  Dig.  H  4.  5 ;  Dee.  Dig.  1  8.*] 

7.  Tbial   (|   143*)  —  Cibcuhstahtiak  Evi- 
dence— Question  fob  Jdbt. 

Where  circumstantial  evidence  la  (rf  a  na- 
ture from  which  It  can  be  reasonably  inferred 
that  it  contradicts  direct  testimony,  tlie  jury 
must  determine  the  weight  thereof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
EHg.  fi  342,  343 ;  Dec.  Dig.  \  143.*] 

8.  Tbial  (%  148*)— Evidence— Sdbuission  or 
Issues  to  JtJBT. 

Where  circumstantial  evidence  contradict- 
ing direct  and  positive  evidence  is  of  sufficient 
strength  to  justify  a  reasonable  inference  by 
reasonable  men  that  the  fact  in  dispute  is  es- 
tablished thereby*  the  issue  must  be  snbmitted 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
X>U;.  II  342.  843;  Dee.  Dig.  |  148.*] 

Appeal  txom  District  Govrt,  Teller  Connty ; 
John  W,  Sheafor,  SnOge. 

Action  by  Peter  Smilanicb  by  Gabriel 
Sndlanich,  his  next  Mend,  against  the  City 
of  Victor.  From  a  Judsment  for  plaintiff, 
def«idant  appeals.  Affirmed. 

AppeUee,  as  plaintiff,  by  his  next  friend 
brought  Btiit  against  the  dty  of  Victor  to 
recover  damages  sostained  by  the  alleged  neg- 
ligence of  the  hitter.  The  trial  resulted  In 
a  verdict  and  judgment  In  favor  of  plaintiff 
In  the  sum  itt  97,600,  from  which  the  defend- 
ant lias  appealed. 


The  complaint  allci^  In  snbatance,  that 
plaintiff  at  the  time  the  injury  was  sDstalned 
was  about  4^  years  of  age;  that  at  this, 
time  the  city  was  eugaged  in  extending  its 
municipal  water  system  by  constructing  a 
ditch  tbrongh  the  residence  district  adjacent 
to  the  city,  employing  laborers  for  that  pur- 
pose, who,  with  tools  and  explosives,  were 
removing  rock  and  soil  from  the  ditch ;  that 
plaintiff  resided  with  his  parents  la  the  vicin- 
ity of  the  ditch;  that  many  other  small  chil- 
dren resided  in  the  same  neighborhood;  that 
defendant's  employto  engaged  In  excavating 
the  ditch  carelessly  and  negligently  permitted 
a  box  of  e^cploaive  caps.  Intended  to  explode 
with  great  force  when  struck  with  a  hard 
instrument,  to  remain  where  the  children  of 
the  neighborhood,  including  plaintiff,  could 
gather  them  up;  that  these  caps  were  of  an 
attractive  appearance,  and  enticing  to  plain- 
tiff as  plaj^Mngs;  that  plaintiff  and  one  of 
his  playmates,  by  the  name  of  Willie  Vra- 
neslch,  not  knowing  the  dangerous  character 
of  the  cape,  and  having  access  thereto,  took 
a  number  of  the  caps;  that  idalntiff  held  one 
of  than  In  his  hand,  and  WllUe,  not  knowing 
the  danger  to  which  he  and  the  plaintiff  were 
exposed,  strudr  the  cap  with  a  rock,  causing 
it  to  explode,  whereby  plaintiff  was  grievous- 
ly injured  In  partlculart  specified.  For  an- 
swer the  defendant,  so  far  as  material  to 
consider,  doiied  the  negligence  charged:  that 
Is,  denied  tiiat  its  employes  negllgoitly  and 
carelessly  left  explosive  caps  where  plaintiff 
and  other  children  would  liave  access  to 
them. 

The  Bvidence  established  that  plaintiff  at 
the  time  of  bis  injury  was  of  the  age  charged 
In  the  complaint,  and  that  his  playmate,  Wil- 
lie, was  about  six  years  of  age;  that  Peter 
was  injured  by  the  explosion  of  a  cap  cckd- 
monly  used  to  explode  giant  powdw;  and 
that  thereby  his  right  hand  was  torn  from 
bis  wrist,  the  bone  in  the  tblgh  of  hia  right 
leg  broken,  and  tale  flesh  and  muscles  badly 
lacerated.  The  eTldence  furtlier  establishes 
that  defendant  was  engsged  in  excavating 
the  trench  for  its  waterwoAs  systMn,  and 
that  in  proaecntlng  this  work  Its  employte 
used  explosives,  including  caps  of  Oie  char- 
acter In  question,  for  the  purpose  of  explod- 
ing giant  powder,  and  that  such  caps  will  ex- 
plode when  struck  by  a  hard  substance.  It 
also  appears  that  part  of  this  work  was  be- 
ing done  by  contractors,  who  had  contracts 
from  the  city,  and  gratnltously  by  owners  of 
property  In  the  vicinity,  all  of  whom  used 
explosives,  for  whose  conduct,  however,  the 
defendant  was  not  responsible.-  The  tools 
and  explcMlves  used  by  the  employes  of  the 
dty  were  kept  In  a  shed  near  the  residence 
of  the  parents  of  Peter,  which  was  kept  lock- 
ed, tbe  key  being  carried  by  one  of  them. 
Peter's  mother  testified  that  on  the  day  her 
boy  was  Injured,  and  shortly  before  the  In- 
jury, she  heard  shooting  in  the  trench.  The 


*Mae  otkar  oasss  see  sasss  topic  and  ssetlon  NUUBBR  In  Dsc.  Dtg.  *  Am.  Dig.  Ksy-No.  B«isB  a  Rss'r  InOssss 

Digitized  by  Google 


394 


m  PACIFIO 


RBPORTEB 


(Oolo. 


stnplbyCa  of  tbe  city  were  engaged  in  working 
In  tbe  ditcita  at  tills  tbne.  Theae  partlea  ad- 
mitted that  they  kept  explosives  In  the  ehed 
mentioned,  which  were  used  In  excavating 
the  ditch ;  that  a  few  days  prior  to  the'  time 
Peter  was  injured  they  had  brought  to  their 
work  a  round  tin  box  about  two-thirds  full 
of  caps.  A  full  box  contains  100  caps.  There 
was  testimony  to  the  effect  that  other  par- 
ties who  had  been  engaged  on  the  ditch,  ei- 
ther as  contractore  or  on  their  own  account, 
taa'd  completed  their  work  nearly  a  month 
previooB  to  the  Injury,  and  that  they  had  not 
left  any  caps  on  the  work. 

Willie  •  was  called  as  a  witness  for  the 
plaintiff,  and  over  the  objection  of  the  de- 
fendant waa  permitted  to  testify.  The  ob- 
Je<^lon  urged  was  his  age,  which,  at  the  time 
of  the  trial,  was  about  6^  years.  On  hla 
voir  dire  he  was  examined  by  counsel  for 
both  sides,  and  by  the  court,  by  a  Une  of 
questions  Intended  to  elicit  his  understand- 
ing of  the  obllgatione  of  an  oath,  and  also  his 
IntelUgence,  after  which  the  objection  was 
overruled.  From  this  exaoilDation  It  appears 
he  had  some  idea  of  the  obligation  of  an 
oath,  that  be  understood  he  could  be  pon- 
ished  if  he  did  not  tell  the  truth,  and  that 
he  was  fairly  Intelligent  for  a  boy  of  his  age. 
He  testihed  that  he  and  Peter  found  the  caps 
In  a  tin  box  Just  outside  the  door  of  the  shed, 
where  the.  tools  and  explosives  were  kept  by 
the  city's  employte  engaged  on  the  ditch,  and 
Just  prior  to  the  time  Peter  was  injured,  and 
that  Peter  held  oue  of  the  caps  in  his  hand, 
which  the  witness  struck  with  a  rock.  Short- 
ly after  the  explosion  abopt  35  caps  were 
taken  from  Willie's  podtet,  which  he  said 
he  found  In  the  box  at  the  door  of  the 
shed,  and  gulte  a  number  were  found  on  the 
ground  la  the  Immediate  vicinity  of  where 
the  injury  occurred.  This  witness .  further 
testified  that  he  never  got  caps  out  of  an 
empty  house,  nor  from  under  the  sidewalk, 
and  that  all  the  caps  he  ever  got  he  took 
from  the  box  by  the  door  of  the  sbed.  There 
was  also  testimony  tending  to  prove  that 
Willie  could  not  have  secured  the  caps  about 
the  residence  of  bis  parents,  as  explosives 
were  not  kept  tbere.  It  appears  that  the 
employes  of  the  city  could  not  have  used  Id 
the  prosecutiop  of  their  work  hut  a  few  caps 
eadi  day.  One  of  the  emiAoyte  of  the  dty 
testified  that  there  were  no  caps  In  the  shed 
on  the  day  l?e(er  was  injured,  that  neither 
be  nor  hla  coemployS  used  any  explosives  on 
that  day,  and  that  he  did  not  leave  any  caps 
lying  around,  or  the  box  containing  the  .caps, 
at  the  door  of  the  shed,  and  tiiat  three  days 
before  he  had  taken  the  unused  caps  tp  his 
hooae.  The  teatlmony  of  the  other  employe 
was  to  the  same  effect.  At  the  conclusion  of 
the  testlmopx  en  the  part  of  i^ntlff,  a  mo- 
tion for  a  jdireeted  ve^dJict  was  Interposed  by 
the  defendant,  which  waq  overruled.  A  tim- 
ilar  motion  was  interposed  by  deftodant  at 
the  time  the  testtmony  on  both  aides  waa  con- 


cluded, which  waa,  also,  ddded.  After  tlie 
verdict  the  defendant  made  a  motion  tor  a 
new  trial,  and  also  for  a  Judgment  n<m  ob- 
stante veredicto,  both  of  vrtilch  were  over- 
ruled. 

Edward  J.  Boughton,  of  Cripple  Creek,  and 
W.  il.  Alter,  of  Victor,  tor  a]H>ellant  J.  E. 
Ferguson,  of  Crlj^le  Greek,  and  Win.  Hel- 
len,  of  Victor,  for  appellee. 

OABBE^T,  J.  ffitter  stating  the  fiwta  as 
above).  The  contention  of  counsd  for  the 
city  Is  0)  that  WlUle  should  not  have  been 
permitted  to  teetttyt  and  09  that  the  evi- 
dencfl  is  Inanffident  to  sustain  the  verdict, 
becauae  it  falls  to  establish  n^Ugenoe  of 
the  dty. 

[1]  Onr  statute  (section  7273,  B.  8-  1906) 
provides  that  "dilldren  under  ten  years  of 
age  who  ajvear  incapable  of  receiving  Juat 
impressions  of  the  fiKts  reepecUng  wlUcli 
they  ate  examined,  or  of  relating  them  tru- 
ly," shall  not  be  witnesses.  This  provialon 
does  not  kptiy  to  all  children  tinder  10  years 
of  age,  but  tmty  to  those  under  that  age  who 
"appear  Incapable  of  receiving  Jnat  Impres- 
sions of  the  fiiets  respecting  wblCh  tbey  are 
examined,  or  of  relating  them  truly."  This 
language  clearly  implies  that  the  competen- 
cy of  a  child  as  a  witness  under  the  preserOi- 
ed  age  la  a  question  adcbessed  to  the  aonna 
dlscretton  of  the  trial  court  to  determine. 

[2]  When,  thw^ore,  the  trial  court  has  de- 
termined thia  questim,  It  will  not  be  disturb- 
ed on  review,  unless  It  appears  from  the  tet- 
amlnatlon  of  the  child  on  Ito  voir  dire  or  its 
testimony  that  the  trial  court  dearly  abased 
Its  discretion.  State  v.  Blythe,  20  Utah,  919, 
58  Pac.  1108;  People  v.  Swlst,  136  CaL  620; 
68  Pac.  228;  Wheeler  v.  United  Stmtea  UO 
U.  S.  623,  16  Sup.  Ct  93!,  40  Lv  Bd.  244;  State 
V.  Juneau,  88  Wis.  180,  58.  N.  W.  680,  24  L. 
R.  A.  857,  43  Am.  St.  Bep.  877;  People  v. 
Walker,  113  UldL  S87,  71  N.  W.  641. 

[I]  sWi  the  record  before  us  U  appears 
the  boy  understood  that  aa  a  witness  he  was 
reqnbKd  to  tell  the  truth,  that  he  could  be 
punished  if  be  did  not,  and  that  he  had  a 
fair  understanding  ot  the  obligation  of  an 
oath,  and  the  facta  which  be  detailed;  and 
hence  it  does  not  appear  the  trial  Judge 
abused  hla  discretion  In  permitting  him  to 
tesUfy. 

[4]  The  credlbUlty  of  the  boy  aa  a  wit- 
ness and  the  weight  to  he  given  hla  testi- 
mony, considering  his  age,  was  for  the  Jury 
to  consider  and  detennin& 

[t-l]  The  vital  question  ot  fact  in  the  caae 
was  whether  the  caps  which  the  boys  secur- 
ed were  left  by  the  emptoyte  the  dty  at 
the-door  of  the  abed.  Cknuiad  for  defendant 
insist  thia  mnat  be  reaolred  in  favor  -of  the 
dty,  tor  the  reason  tliat  the  testl&Kmy  <it  its 
emidoyte  to  the  dEect  that  they  did  sot  leave 
them  there  or  at  any  place  where  the  boys 
could  haye  access  to  them,  was  not  contia- 
dided  or  impeached.   The  sufltelency  of  tiie 
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evidence  to  Justify  the  submission  of  tbe  case 
to  the  Jni?  was  determined  by  tbe  trial 
conrt  contrary  to  tbe  contention  bere.  by 
oTermllng  a  motion  of  defendant  for  a  di- 
rected Terdlct  at  tbe  conclusion  of  the  plain- 
tiff's testimony,  and  by  also  overmUog  a  sim- 
ilar motion  wben  all  tbe  testimony  was  in. 
Tbe  Jury  resolved  the  fact  In  dispute  in  fa- 
vor of  tbe  plaiatlfF,  and  tbe  trial  Judge  re- 
fused to  disturb  tbls  finding  by  overruling 
a  motion  for  a  new  trial,  and  a  motion  for 
a  Judgment  non  obstante  veredicto. 

Tbere  is  testimony  tbat  tbe  caps  were 
fonnd  by  tbe  boys  at  tbe  door  of  tbe  sbed 
In  wblch  tbe  city's  employes  stored  eiplo- 
edvea  used  In  excavating  the  ditch,  and  tbe 
Jury  most  bave  found  this  to  be  tbe  fact. 
Tbe  employes  say  they  did  not  leave  tbem 
tbere;  and,  although  this  testimony  is  not 
directly  controverted,  tbe  Jury  must  bave 
determined  they  did,  and  the  Irial  Judge  baa 
ruled  tbat  the  evidence  was  sufficient  to  not 
only  submit  tbls  question  to  tbe  Jury,  but 
also  suOcient  to  Jnstlfy  tbls  finding  of  fact 
by  theniL  It  does  not  always  follow  tbat 
because  positive  testimony  of  a  witness  Is 
not  directly  controverted  tbat  a  Jury  must 
treat  such  evidence  as  true.  A  witness  may 
be  contradicted  by  circumstances,  as  well  as 
by  statements  of  others  contrary  to  bis  own. 
In  such  cases  neither  courts  nor  Juries  are 
bound  to  refrain  from  exercising  their  own 
Judgment  as  to  tbe  probative  value  of  his 
testimony.  30  t^ncy.  106&  There  Is  testi- 
mony tbat  the  caps  were  fonnd  by  the  boys 
in  a  box  corre«ponding  with  the  one  which 
tJMi  employes  admitted  they  purchased  con- 
taining caps.  The  number  of  caps  In  tbls 
box,  bearing  In  mind  tbat  86  were  found  In 
Willie's  podiet  which  he  says  be  took  out  of 
the  box.  with  tbe  number  found  on  the 
ground  immediately  after  tbe  explosion,  tal* 
lies  approximately  with  the  number  not  used. 
There  Is  testimony  tbat  tbe  employes  were 
using  explosives  tbe  morning  of  the.  injury, 
although  tbey  deny  it  Tbe  caps  were  found 
where  they  might  have  been  placed,  and  in- 
advertently left.  In  unlocking  and  locking  the 
door  of  the  sbed.  There  Is  evidence  that 
all  tbe  explosives  used  by  others  in  excavat- 
ing the  ditch  had  been  removed  about  one 
mwth  previous  to  Peter's  injury.  These  are 
circumstances  tending  to  contradict  the  pos- 
itive testimony  of  the  city's  employes,  for 
tbe  reason  tbat  from  the  testimony  as  a 
whole  tbey  tend  to  prove  tbat  the  caps  tbe 
boys  found  belonged  to  the  city,  and  tbat  It 
was  not  altogether  Improbable  tbey  had  been 
left  (no  doubt,  inadvertently)  at  tbe  door  of 
the  sbed  by  tbe  employes  of  the  city,  as  no 
one  else  would  have  been  likely  to  leave 
tbem  at  that  place.  When  circumstantial 
evidence  is  of  a  nature  from  which  it  can 
be  reasonably  inferred  tbat  it  contradicts 
Che  direct  and  positive  testimony  of  wit- 
nesses^ it  Is  the  province  of  the  jury  .to  de- 
termine the  weisbt  to  vhlch  such  evidence 


is  entitled.  United  States  t.  Pacific  Express 
Co.  (D.  C.)  15  Fed.  867.  In  many  instances 
evidence  to  establish  a  fact  is  drcnmstantial. 
If  It  Is  of  sufficient  strengtti  and  force,  con- 
sidering the  surrounding  circumstances  and 
conditions,  to  justify  a  reasonable  and  well- 
gro.unded  inference  by  reasonable  men  that 
the^  fact  in  dispute  Is  thus  established,  the 
question  should  be  Jeft  to  tbe  Jury  to  deter-* 
mine.  O.  &  F.  Lumber  Co.  v.  D.  &  R.  O.  B. 
R.  Co.,  17  Colo.  App.  276,  68  Pac.  670 ;  Colo, 
midland  By.  Co.  v.  Snider,  88  Colo.  351,  88 
Pac.  453. 

Tested  by  these  rules,  we  tbiak  tbe  trial 
court  was  right  in  submitting  the  question 
of  the  alleged  negligence  of  the  employ^  of 
tbe  city  to  the  Jury  to  determine,  and  tbat 
their  finding  on  the  subject  Is  justified  by 
sufilcient  substantial  evidence  to  sustain  it 

Tbe  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

HUSSBB,  C  J.,  and  HILI^  X,  concu?. 

(M  Colo.  BS8> 
POWERS  T.  CITY  OF  BOULDER. 
(Supreme  Court  of  Colorado.   April  7,  1818.) 

1.  PUADING  (I  406*)— Objxctiohs— Ahbiou* 

ITT— WaIVBB. 

Where  an  allvgatfon  la  a  complaint  Is  am- 
biguoua,  but  do  motion  is  made  to  have  It  made 
more  specific,  and  no  demurrer  la  filed  on  such 
ground,  the  ambiguity  is  waived. 

[Ed.  Note.— For  otber  cases,  see  Pleading. 
Cent  Diff.  If  1355-1359,  1361-1365,  1867- 
1374,  1380 :  Dec  Dig.  f  406.*] 

2.  MunioiPAi.  CoBPOMTioiTS  n  741*)— AO- 
TioN  Against  Cirr— Pbbzjhinabt  NrnioEr-' 
Sbbvick— SuynciENCY. 

A  complaint  in  an  action  againit  a  city  for 
injnriea  alleged  that  plaintiff  caused  a  written 
notice  of  tbe  accident  to  be  served  on  dsfeodant 
by  serving  the  same  on  ita  mayor,  who  at  tbe 
time  informed  plaintiff  that  be  would  accept 
service  for  and  on  behalf  of  tbe  defendant,  and 
tbat  plaintiff  need  not  serve  any  other  notice 
on  any  other  oSicer,  and  that  tbe  city  and  the 
mayor,  council,  and  clerk  bad  full  notice  of  the 
accident  and  plaintiff's  Injuries  In  their  official 
capacity  within  90  days  thereafter,  and  acted 
tliereon  In  their  official  capacity.  Held,  that 
such  allegation  showed  a  substantial  compli- 
ance with  Rev.  St  1908,  I  6661,  providing  that 
DO  action  for  personal  injury  agaiost  a  city  on 
account  of  negligence  shall  be  maintained  on' 
less  written  notice,  etc.,  is  given  to  the  clerk  of 
the  city,  or  recorder  of  the  towUf  within  00 
days,  etc. 

[Ed.  Not&— For  other  cases,  see  Monlcipal 
Corporations,  Cent  Dig.  i  1662;  Dee.  Dig.  | 
741.*] 

HiU,  Oarrigoes,  and  White,  3J»,  dissenting. 

En  Bane.  Eiror  to  District  Court,  Bonldw 
Counter;  Harry  P.  Gamble,  Jndga 

Action  by  Q.  A.  Powers  against  the  CSty  of 
Boulder.  From  a  Judgment  snstali^g  a  de- 
hinrrer  to  the  con^ilalnt;  plaintiff  brings 
oTor.  Rtfversed. 

F.  T.  Johnson,  of  D«iver,  and  J.  M.  Esslng- 
ton,  of  Boulder,  for  plaintiff  In  error.  J.  T. 
Atwood,  of  Bonlder,  for  defendant  In  error. 


•For  otaw  caaw  ■••  s>ib«  tapis  sad  ■setlen  NUHBBR  In  Dae.  Dig.  A  Ala.  Dlr  Kay-N«.  Smim  *  Rsp'r  ladMas 
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BCXnnr,  X  TUa  is  an  acttoa  upon  the 
Xurt  of  tbe  plalnttff  on  account  of  personal 
Injniies  aU^ed  to  bare  been  sustained  by 
blm  by  reason  of  certain  acts  of  negUgenoe 
upon  the  part  of  tbe  ^fendant  city-  A  gen- 
eral demurrer  to  the  antendted  complaint 
was  soatalned  by  the  trial  court  The  pl^n- 
tiff  elected  to  stand  upon  his  amoided  com- 
plaint, and  the  ruling  of  the  COurt  sustaining 
the  demurrer  is  the  only  question  presented, 
uid  this  la  confined  to  the  allegations  as  to 
serrice  of  notice  of  the  Injury  required  by 
the  atatnte.  The  allegation  of  -Che  a^nended 
complaint  In  this  particular  is  as  follows: 
"That  on  or  about  August  24,  1911,  {datntUt 
caused  a  written  notice  of  said  accident  to 
be  served  upon  the  defendant  by  serTlng  the 
same  upon  its  mayors  respectlTely,  setting 
forth  the  time,  place,  and  cause  of  said  In- 
juries, and  plaintiff  further  alleges  that  at  the 
tlnw  of  said  serrice  plaintiff  was  lnf(»med 
by  said  mayor  that  he,  the  said  mayor,  would 
accept  service  of  said  notice  for  and  In  be- 
half of  Bald  defendant,  and  that  plaintiff 
need  not  aexre  any  other  or  forthw  notice 
upon  any  otbec  officer  of  said  dty,  all  of 
whiiA  plaintiff  relied  upon  as  bdng  sufficient 
and  valid  bk  every  way  so  far  as  swvlng  any 
other  or  further  notice  was  concerned,  and 
plainUff  alleges  upon  information  and  belief 
that  as  a  matter  of  fact  the  said  dty  and  Its 
duly  constituted  antfa<vitles,  consisting  of  iti 
mayor,  board  of  coundl,  and  clerk  thereof, 
had  full  notice  of  said  aTiddent  and  plalntlfTs 
injuries  arising  therefrom  in  their  offldal 
capacity  within  00  days  from  the  happening 
thereof,  and  duly  acted  thereon  in  tbdr  offl* 
dol  capadty."  • 
.  Bevlsed  Stetutes  of  1008,  |  6661,  provides: 
"No  actlcm  for  tbe  recovery  of  compensation 
for  personal  Injury  or  death  against  any  city 
of  the  first  or  second  class,  or  any  town,  on 
account  of  ito  negligence,  shall  be  maintelned 
unless  written  noUce  of  tbe  time  and  place 
and  cause  of  injury  is  given  to  the  derk  of 
the  dty  or  recorder  of  the  town  by  the  per- 
son injured,  his  agmt  or  attorney,  within 
ninety  days,  and  tbe  action  Is  commenced 
wlthhi  two  years  from  the  occurrence  of  the 
aoddent  causing  the  Injury  or  death.  But 
the  notice  giv«i  under  the  provldon  of  this 
act  shall  not  be  deemed  Invalid  or  lusuffident 
solely  by  reason  of  any  Inaccuracy  In  stet- 
Ing  the  time,  place,  -or  cause  of  Injury;  Pro- 
vided, It  is  shown  that  there  was  no  intention 
to  mislead  and  that  the  dty  coundl  or  board 
of  trustees  was  In  foct  not  misled  th^by." 

There  la  no  objectitm  tliat  the  notice  was  not 
In  writing,  nor  Qiat  It  was  not  In  all  respects 
sufficient,  nor  that  It  was  not  served  within 
the  time  provided,  but  only  that  it  was 
served  on  the  mayor  of  the  dty  rather  than 
the  dty  clerk,  as  provided  by  the  statute. 
Did  such  allegation  of  service  upon  the 
mayor,  when  considered  with  the  additional 
allegation  as  to  official  consideration  by  the 
constituted  authorities,  meet  the  substantial 
r^ulremmt  of  the  statute?   The.  complaint 


in  addition  to  service  of  tbe  notice  njfoa.  1b» 
mayor  alleged  '^t  the  mayor,  clerk  and 
board  of  aldearmen  all  had  fall  notiee  of  Hw 
aoddoit  and  plaintiff's  injuries  in  thdr  offl- 
dal capadty  within  ninety  days  ttexeatter, 
and  that  the  mayor  deidarM  at  tbe  time  of 
the  service  on  him,  that  no  forOier  notice 
would  be  required."  There  is  no  daim  that 
the  dty  coundl  did  not  have  full  or  snffldent 
notice,  or  that  they  did  not  act  on  It.  Tbie 
defendant  reste  solely  upon  the  tedinieal 
contentioa  that  the  a&Tiee  was  not  madft 
upon  the  dty  dwk  as  deirignated  1^  the 
statute,  but  who  by  the  very  nature  of  things 
could  perform  no  other  duty  In  the  matter 
than  to  inwsent  It  to  the  mayor  and  coundl, 
who  were  vested  with  authorl^  to  act  in  the 
premises. 

[1]  It  may  be  ctmceded  that  the  port  of 
the  onnplaint.wherdn  It  is  sold  that  the 
mayor;  board  of  coundl,  and  cletfc  all  *1iad 
fnll  notioe  of  aald  acddent  and  ptaintUTa 
injuries  arising  therefrom.  In  thdr  official 
capadty,  wltMn  ninety  di^s  from  the  hap- 
pening tha«of,  and  duly  acted  thweon  in 
their  official  capacity,"  was  ambiguous;  and 
that  the  court  may  have  well  sustained  a 
motion  to  m^e  the  complaint  more  apedflc 
definite  and  certain  in  that  particular,  or 
have  sustained  a  demnrrer  upon  such  spedflc 
ground;  but  no  such  motion  w  demurrer 
was  presented,  and  therefore  the  tl^t  to 
attack  the  complaint  on  the,  ground  of  audi 
ambiguity  was  waived.  The  complaint  was 
not  for  this  reason  vXom  subject  to  graaml 
demnrrer.  ITnder  these  drcnnutonces,  the 
complaint  may  be  construed  to  charge  that 
the  mayor,  cleric,  and  coundl  vra*e  In  Jlaet 
presented  with  the  notice  so  served  «t  the 
mayor,  and  that  th^  acted  offldaUy  thereon, 
and  within  the  time  required  by  law.  It  so, 
then  every  purpose  of  tlie  notice  wu  accom- 
plished. 

[21  It  is  true  that  service  of  a  aoffldoit 

notioe  on  the  derk  would  have  bound  (be 
dty  In  that  respect,  even  though  he  may 
not  have  preswted  it  to  the  mayor  and  conu- 
dl  at  aU.  But  the  sole  puipose  of  the  stntnto 
is  to  give  the  mayor  and  coundl  notice  of 
the  claim  of  damage  for  the  spedflc  Injury 
within  the  designated  time,  so  that  they 
may  have  opportunity  to  take  official  action 
thereon,  and  to  properly  protect  the  Interesta 
of  tbe  dty. 

In  the  case  of  City  of  Grand  Forks,  1C3 
Fed.  632.  83  a  a  A.  554.  it  vras  hdd  by  the 
United  States  Circuit  Court  of  Appeals, 
where  such  notice  was  required  by  the  stat- 
ute to  be  presoited  to  tlie  mayor  and  dty 
council,  that  the  presentation  of  such  no- 
tice to  the  dty  auditor  was  a  sufficient  com- 
pliance vrlth  the  statute,  and  the  court  there 
said;  "A  brief  reference  to  the  statutes  and 
dedslons  of  North  Dakota  will  serve  to  show 
that  the  filing  of  the  claim  with  tbe  auditor 
was  a  presentatloD  of  it  to  the  mayor  and 
council  Within  the  meaning  of  the  law.  The 
mayor  and  copimon  council  of  each  '^is .  is 
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ooostltated  a  tmard  of  audit  of  nicb  dty. 
SecUon  2171.  Ber.  Code  1880.  The  dty 
conndl  conrtsta  of  the  mayor  and  aldmnen. 
Hectlon  :!17%  Ber.  Code  1899.  Only  the 
wiltinK  tAgaaa  by  the  plaintiff  and  properly 
verified  is  contemplated  liy  sectton  2172,  an* 
pra.  When  so  executed  and  rifled.  It  la  to 
be  presented  to  the  mayor  and  council  for 
audit  and  allowance.'  Section  2174.  Giving 
doe  eonaideratton  to  these  proTisionB  ut  the 
statutes  considered  collectively,  we  cannot 
aeree  with  counsel  for  the  dty  that  the  dalm 
should  have  been  presented  to  the  mayor  te^ 
arately  from  the  coundl.  Tlie  dalm  man- 
ifestly slMuld  be  80  presented  to  the  body 
authorised  to  audit  it  as  to  secure  the  at- 
trition of  that  body,  and,  when  it  la  don^ 
It  would  seem  tiiat  the  requirement  ct  the 
statute  has  been  complied  witii." 

To  the  same  effect  la  Pyke  v.  Cltj  of 
Jameatown,  hy  the  Supreme  Court  of  North 
Dakota.  16  N.  D.  Ifi7,  107  K.  W.  SSB,  con- 
stming  the  same  statute.  The  facts  in  that 
case  were  as  follows:  "He  presented  one 
copy  to  the  mayor  and  one  coi^  to  the  dty 
auditor.  The  copy  presented  to  the  mayor 
vraa  deUvered  at  his  ofllce.  The  copy  deliv- 
ered to  the  auditor  was  delivered  upon  the 
Btre^  Accosting  that  officer,  he  inquired 
wlietiier  he  was  the  dty  auditor,  and,  receiv- 
ing an  affirmative  answer,  lie  gave  him  the 
copy,  informed  him  what  it  was,  and  stated 
that  he  derired  to  have  it  presented  at  the 
next  meeting  of  tlie  dty  council.  Tlie  claim 
vras  addressed:  To  the  City  Conndl  of  the 
City  of  Jamestown,  N.  V.'  The  mayor  tes- 
tified that  be  submitted  the  copy  he  received 
to  Mr.  Tborp,  the  dty  attorney.  He  also  tes- 
tified tbat  'the  notice  was  not  discussed  or 
presented  to  the  conndl  at  any  time.'  Two 
aldermen  testified  to  the  same  effect  The 
present  city  auditor  testified  that  he  could 
And  no  copy  of  the  claim  among  the  records 
and  no  entry  In  reference  thereto.  The  au- 
ditor to  whom  the  claim  was  presented  died 
in  the  following  December."  Commenting 
upon  this,  the  court  said:  "We  are  of  opin- 
ion tliat  the  presentation  was  suffident  The 
manifest  purpose  of  the  statute  Is  to  protect 
cities  from  the  unnecessary  expense  and  the 
annoyance  of  legal  proceedings  until  claims 
against  them  can  be  Investigated.  The  per- 
son injured  must  present  his  claim  within 
60  days  from  the  date  of  the  Injury,  during 
which  period  the  facts  are  fresh  and  ascer- 
tainable. The  city  is  given  60  days  there- 
after In  which  to  inform  itself  as  to  the 
merits  of  the  claim  and  determine  whether 
It  will  audit  and  allow  it  If  not  allowed 
at  the  end  of  ttiat  period,  the  party  Injured 
may  pursue  his  remedy  by  action." 

The  Blinnesota  statute  requires  such  no- 
tice to  l>e  given  to  the  dty  council  or  other 
goremii^  body.  In  Lyons  v.  City  ef  Red 
Wing,  76  Minn.  20,  78  N.  W.  868,  the  notice 
was  left  w\th  the  derk  who  read  it  to  the 
coundl.  This  was  held  to  be  a  suffident 
compliance  with  the 'statute. 


In  Wormwood  v.  City  of  Waltliam,  144 
Mass.  1S4. 10  N.  B.  800,  the  law  required  the 
notice  to  be  given  to  the  mayor,  derk,  or 
treasurer.  The  notice  was  given  to  an  al- 
derman, and  was.  afterward  read  to  the 
board  of  aldermen.  This  was  held  suffident. 

In  Janse'  v.  City  of  Boston,  201  Mass.  348, 

87  N.  E.  633,  construing  the  same  statute.  It 
appears  ttiat  one  acting  for  the  plaintiff 
handed  the  notice  to  a  person  in  the  clerk's 
office,  and  asked  that  It  be  handed  to  the 
derk;  the  peiaon  saying,  "AU  right"  This 
was  held  to  be  good.  Sp  in  this  caae  If  the 
notice  waa  handed  to  the  mayor,  and  if  such 
notice  was  oflteially  couBldered  tlie  mayor, 
derl^  and  conndl,  what  important  difference 
can  it  make  to  tlie  defendant?  Svery  pur- 
pose of  the  law  was  thus  accompliiAed  and 
to  hold  that  the  plalntifl  must  hand  the 
notice  to  the  derk  persoiuUy  in  order  to 
sutntantlally  comply  vrith  the  statute  la  to 
demand  form  and  ignore  snbstancb 

If  the  allegations  in  the  amended  com- 
plaint as  hweln  construed  are  sustained  t^r 
the  proof,  thui  tlie  notice  in  this  case  was 
suffldoit 

Ttie  demuzrer  should  have  been  overruled. 

The  Judgment  is  reversed  and  the  case  re- 
manded for  fnrtlier  proceedings  In  accord 
with  this  opinion. 

GABBERT,  J.  (concurring).  There  la  an 
additional  reason  why  the  Judgment  should 
be  reversed.  The  plalntifTs  cause  of  action 
is  the  alleged  negligence  of  the  dty.  In  or- 
der to  maintain  his  action,  unless  legally  ex- 
cused, he  Is  required  to  give  the  statutory 
notice.  The  purpose  of  this  notice  Is  to  af- 
ford the  municipal  authorities  opportunity 
to  Investigate  hie  claim,  and  take  steps  to 
protect  the  dty.  It  is  therefore  solely  for 
the  benefit  of  the  dty.  and  service  upon  the 
offldal  designated  In  the  statute  may  be 
waived.  In  -my  opinion  the  complaint  alleges 
facta  from  which  It  appears  that  service  of 
notice  upon  the  clerk  waa  waived. 

WHITE,  J.  (dissenting).  I  think  the  giv- 
ing of  the  notice  of  Injury  In  the  form  and 
In  the  manner  prescribed  by  statute,  and  up- 
on the  person  designated,  is  a  condition  pre- 
cedent to  the  right  of  plaintiff  to  maintain 
Ills  action,  and,  that  the  complaint  having 
failed  to  allege  such  facts,  the  demurrer 
thereto  was  properly  sustained.  In  City  of 
Denver  v.  Saulcey,  6  Colo.  App.  420,  422, 

88  Pac.  1098,  1009,  it  Is  said:  "The  notice 
most  not  only  contain  all  the  tilings  the  stat- 
ute requires,  but  It  must  be  served  on  the 
persons  which  the  law  designates,  and  in  the 
way  spedfled,  if  the  statute  be  spedfic  in 
this  particular.    •    •   •   The  importance  of 

I  making  the  service  on  the  proper  person  has 
;  been  a  matter  of  Judldal  consideration,  and 
It  has  accordingly  been  adjudged  that,  where 
the  service  must  be  upon  a  trustee  or  upon  a 
mayor  or  upon  a  council,  service  upon  the 
deri^  ereu  though  he  be  one  of  the  prindpal 
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officers  of  the  corporation,  Is  not  such  a  com- 
pliance ^th  the  provision  as  to  permit  the 
maloteiuiDce  of  the  suit**— clttag  Nl<Aol8  T. 
City  of  Boston,  98  Mass.  39,  93  Am.  Dec. 
132;  UnderhlU  t.  Town  of  Washington,  46 
Vt  767;  Wade  on  the  Law  of  Notices,  H 
1312,  1313.  And  in  28  Cyc  p.  1459,  It  Is 
said  that:  "Service  of  notice  or  presentation 
of  the  claim  most  be  made  In  the  manner 
prescribed  by  the  statute;  or,  If  not  pre- 
scribed, then  as  provided  by  general  law  for 
the  service  of  notice,  and  witMn  the  time  pre- 
scribed. The  notice  or  statement  must  be 
served  upon  or  presrated  to  the  board  or 
officers,  designated  in  the  statute  to  be  noti- 
fied, such  as  the  corporation  counsel,  or  city 
council."  It  may  be  that  if  the  city  clerk 
and  council  were,  in  fact,  presented  with  the 
notice  within  the  time  limited  by  the  statute, 
it  would  be  a  sufficient  service  upon  the 
clerk,  though  It  had  actually  been  brought 
before  him  by  the  mayor.  But  I  am  unable  to 
find  in  the  complaint  any  fact  alleged  that 
would  warrant  the  conclusion,  or  even  in- 
ference, tliat  these  things  occurred.  How  It 
can  be  said  that  the  allegation  "that  the 
mayor,  clerk  and  board  of  aldermen  all  had 
full  notice  of  the  accident  and  plaintiff's 
injuries  In  their  official  capacity  within  nine- 
ty days  thereafter"  "may  be  construed  to 
charge  that  the  mayor,  clerk  and  council 
were  In  fact  presented  with  the  notice  so 
served  on  the  mayor"  Is  beyond  my  compre- 
hension. Neither  can  I  conceive  that  there 
is  ans'tbing  ambiguous  In  the  language  quot- 
ed from  the  complaint.  How  can  It  be  said 
that  an  allegation  that  certain  persons  "had 
full  notice  of  the  accident  and  plaintiff's 
injuries  In  their  official  capacity"  is  in  any 
wise  ambiguous?  There  Is  not  the  slightest 
intimation  in  such  allegation  that  the  notice 
of  the  injury  required  by  the  statute  as  a 
conditloA  precedent  to  plaintiff's  right  to 
maintain  the  action  had  ever  been  brought 
before  the  clerk  or  the  council,  or  that  they 
had  knowledge  of  Its  existence.  It  Is  said 
In  the  opinion  that  "there  is  no  claim  that  the 
dty  council  did  not  have  full  or  suffitient  no- 
tice, or  that  they  did  not  act  on  it"  The 
very  fact  that  a  demurrer  was  filed  to  the 
complaint  upon  the  ground  that  it  failed  to 
state  facts  sufficient  to  constitute  a  cause 
of  action  In  respect  to  the  service  of  the  no- 
tice is  essentially  a  claim  that  the  dty  did 
not  have  full  and  suffident  notice  to  make 
it  liable  nnder  the  statute.  Moreover,  that 
which  the  statute  required  the  lAalntllC 
should  do,  as  a  condition  precedent  to  maln- 
talu  hlB  cause  of  action,  cannot  be  legally 
excused  by  the  courts,  even  though  the  lat- 
ter riioidd  think  the  reqniremait  harsh  or 
imwl8&  To  do  so  is  to  annul  l^lslatloD  and 
determliie  the  rights  of  litigants,  not  In  ac- 
cordance with  the  lav  of  the  land,  hvt  as  the 
court  thinks  the  law  should  be. 
I  am  authorised  to  state  that  -Mr.  Justice 


HILL  and  Mr.  Justice,  GABBIGUES  concur 
in  the  views  I  have  lureln  expressed. 

OABRIOUBS,  3.  (dlssmting).  I  cannot 
agree  with  the  majority  opinion.  I  think 
service  of  the  notice  required  by  statute 
to  be  made  upon  the  derk  before  bringing 
suit  Is  a  condition  precedent  to  the  right  to 
bring  the  action.  Tbe  Legislature  having  the 
power  to  deny  the  right  to  bring  the  suit 
could  prescribe  the  conditions  under  which 
it  could  be  brought.  In  my  o[^ion  Denver 
V.  Saulcey,  6  Colo.  Ai^  420,  38  Pac.  1098, 
is  decisive  of  this  case.  It  Is  there  said  on 
page  422  of  6  Oola  App.,  on  page  1098  ot  88 
Pac;  'The  charters  of  nearly  all  dtles  contain 
a  provision  like  that  fonnd  in  tbe  diarter 
of  this  dty.  In  proTldtng  satlBCaettnry  idans 
for  munldpal  govemmciit  it  se^s  to  bave 
been  found  expedient  to  attach  this  require- 
ment as  a  conditlcni  precedmt  to  the  general 
right  which  tbe  Injured  person  Is  givai  to 
recover  damages  for  sudi  ail^ced  wrongs. 
Since  the  right  to  sue  the  d^  is  a  matter 
of  statute,  lawmakers  have  the  undoubted 
right  to  require  the  observance  of  these 
reasonable  conditions.  Wherever  similar  iwo- 
vlslons  have  come  betOre  the  courts  tm  am* 
Btructlon,  it  has  been  almost.  If  not  qolte, 
universally  held  that  the  giving  of  tbe  notice 
in  the  form  and  in  tbe  manner  presertbed 
is  a  condition  precedent  without  wldch  tlw 
plaintiff  may  not  maintain  his  action." 

I  am  authorized  to  state  that  Mr.  Justice 
HILL  and  Mr.  Justice  WHITE  concur  in 
this  dissenting  otdnion. 

(54  Colo.  HO 

BECK  T.  SCHOOL  DIST.  Na  2  IN  BENT 
COUNTY. 

(Suprmie  Court. of  Colorado^   April  7,  1913.) 

COUFBOUISE  AND  SslTLEHEnT  (|  19*)— COIT- 

TBACT  OF  SErrxj:MENT— Mistake— Effect. 
A  coQtract  settling  a  cootractor's  cbiiqi 
under  mntoal  mistake  that  a  balance  of  $2,- 
285  only  was  dne  him,  whereas  the  amount  due 
was  $3,285,  will  be  reformed  at  bis  suit. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  {8  67,  71-75;  Dec 
Dig.  I  19.*] 

Error  to  District  Court;  Bent  County; 
Henry  Hunter,  Judge. 

Action  by  Frank  J.  Bec^  against  School 
District  No.  2,  In  the  CSounty  of  Bent,  and 
State  of  Colorado.  Judgment  sustaining  a 
demurrer  to  tbe  complaint,  and  plaintiff 
brings  error.  Beversed  and  remanded. 

H.  Li  Luben,  of  Denver,  fOr  plaintifl  In 
error.  Allen  M.  Lambrlght,  of  Lu  Anisaas, 
for  defendant  In  error. 

MUSSEBt  O.  J.  The  object  of  this  pro- 
ceeding is  to  review  the  action  of  tbe  dhiMet 
court  In  sustaining  a  g«ieral  demurrer  to  a 
complaint  filed  by  the  plaintiff  In  enror,  and 
a  judgment  against  him  for  costs^;  be  having 
elected  to  stand  on  the  complaint.  The 
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cranpIalDt  alleged  that  the  plalatlfl  had  en- 
tered Into  a  contract  with  the  school  district 
to  erect  a  B<dioollioaie  for  9S,780,  setting  out 
the  contract;  that  the  i^alntlff  erected  the 
schoolhonse,  and  thereafter,  on  the  26th  day 
of  May,  1910,  sent  to  the  directors  a  state- 
ment fit  the  ainonnt  due  him,  vher^  he 
stated  tiiat  the  balance  unpaid  on  the  con- 
tract price  was  f2,28S,  and  there  was  due 
UiB  for  utraa  $100  and  for  damages  for  de- 
lay of  remoTai  of  the  old  building  and  ma- 
terial flOOv  making  a  total  of  $2.480 ;  that 
on  May  27th,  b^levlng  tbe  statement  render- 
ed and  sent  by  him  to  be  true,  he  wrote  a 
letter  to  the  acbool  board  offering  to  accept 
92,300  In  full,  providing  settlement  was  made 
St  once.  Than  oranes  ttie  following  allega- 
tion:  '^That  on  the  4th  day  of  June^  A.  D. 
laU^  tbe  plaintiff  and  defendant  came  to  an 
aceonutlng  and  settlement,  they  motnally  be> 
Itering  tbe  statonent  made  the  plaintiff 
to  the  defendant,  dated  the  28th  day  of  May, 
IdlO,  wherein  a  balance  of  $2,285  was  shown 
In  fiiror  of  tbe  plaintiff  on  the  contract  price 
for  tbe  said  building,  to  be  a  correct  state- 
ment of  the  balance  due,  and  both  parties, 
acting  In  that  btiiet  tiiweapott  entered  into 
a  written  settlement,  whldi  la  in  words  and 
^rurea  as  followB:"  Then  foUows  tlie  eaor 
tract  iA  eettlement,  wher^  it  waa  recited 
that  tbe  plaintiff  and  the  school  district, 
throngh  its  board  of  directors,  entered  Into  a 
written  agreement  fbr  the  erettion  of  tbe 
Bctiool  building ;  that  dlTers  sums  of  money 
bad  been  paid  to  tbe  idalntlff  on  account  df 
tbe  contract;  that  dlvera  dictates  existed 
between  tbe  parties,  tbe  board  claiming  that 
tbe  contract  bad  not  been  k^t  by  the  idatai- 
tlff,  and  that  they  had  been  delayed  in  the 
use  of  the  building  and  thereby  greatly  dam- 
aged, and  that  they  became  liable  tor  archi- 
tect's charges,  time,  and  expense  and  had 
bem  otherwise  damaged,  and  that  the  plaln- 
tifl  also  claimed  that  be  had  been  delayed 
with  his  woriE  by  the  failure  of  the  board  to 
remove  tbe  old  schoolhonse  and  fnmlah  ce- 
ment on  demand;  that  the  plaintiff  bad  of- 
fered to  compromise  the  dlflermces  and  to 
take  and  accept  the  sum  o^  $2^85  in  full 
payment,  satisfaction,  and  discharge  of  all 
tbe  balance  due  on  account  of  the  amounts 
to  be  paid  under  tbe  said  contract,  and  all 
extras  and  damages  of  whatever  nature  aud 
In  full  for  all  sums  due  blm,  and  tbe  dis- 
trict had  accepted  the  compromise  offered. 
After  the  recital  of  these  matters,  the  con- 
tract stated  that  in  consideration  of  the 
premises  and  of  $1  to  each  party  In  hand 
paid  by  the  other,  and  In  consideration  of 
the  payment  of  $2,386  to  the  plaintlCT.  the 
receipt  of  which  be  acknowledged,  each  par- 
ty acknowledged  that  settlement  In  full  had 
been  made  of  all  amounts  dne  or  to  become 
-due  under  the  building  contract,  or  any  ex- 
tras or  damages,  In  whatever  manner,  aris- 
ing out  of  said  contract,  and  of  all  damages 
4>x  daims  held  by  said  district  against  the 


I^aintur  on  account  of  any  delays,  damages, 
or  de&ult  In  any  manner,  and  the  parties 
released  and  discharged  each  other  from  all 
chiima.  ^ts,  or  liabilities  wtaidti  existed  be- 
tween them. 

The  complaint  then  alleged  that,  since  the 
settlement,  the  plaintiff  had  discovered  error 
and  false  credit  given  the  district,  of  which 
he  was  ignorant  at  the  time,  and  that  the 
statemeat  of  account  rendered  by  him,  show- 
ing a  balance  of  $2,285  unpaid  him  en  the 
contract  price,  was  error  and  wrong;  that 
the  balance  dne  was  $S.28(^  and  set  forth 
the  payments  made;  that  the  errw 'arose  on 
the  part  of  the  plaintiff  through  the  fact  tbat 
he  was  erecting  another  sehoolhouse  for  dis- 
trict No.  7,  and  had  received  a  payment  tttm 
that  district,  of  $3,000,  and,  tbrougb  inad- 
vertency error,  and  mistake,  mixed  the  ac- 
counts df  the  two  districts  and  bad  i^ven 
the  defendant  district  a  credit  of  $3,000, 
which  was  $1,000  more  than  he  had  received 
from  It,  and  then  alleges;  "That  on  June  4, 
1910,  the  idsintlff,  believing  that  be  bad  re- 
ceived from  tbe  det^dant  tbe  sum  of  $3,000 
on  sudi  contract,  an^  Qie  board  of  directors 
of  the  defendant  believing  that  th^  had  paid 
such  sum  unto  the  plalntil^  they  and  each 
of  them,  in  that  belief,  entered  into  said 
final  written  settlement  of  said  date;  and 
tbat  said  settlement  is  incorrect  In  that  the 
balance  therein  should  have  been  $3,300  In 
favor  of  the  plaintiff  Instead  of  $230." 

The  complabit  thrai  goes  on  and  alleges 
that  as  soon  as  the  i^aintlff  discovered  the 
error,  about  one  week  after  the  settlement, 
he  notified  one  of  the  directors  of  tbe  mis- 
take and  asked  that  it  be  corrected,  and  that 
the  defwdant  pay  him  the  further  sum  of 
$1,000;  that  from  time  to  time  thereafter 
he  had  demanded  of  the  several  directors 
the  payment  of  sold  sum,  and  that  the  direc- 
tors refused  to  correct  the  settlement  of  June 
4th.  Plaintiff  prayed  to  be  let  in  to  prove 
the  error  In  stating  the  account  and  in  the 
settlement  of  June  4th,  and  that  the  same 
be  corrected,  and  that  there  be  judgment 
against  the  defendant  for  $1,00(^  with  Inter- 
est 

There  is  no  doubt  that  the  complaint  al- 
leges that  the  settlement  of  June  4th,  evi- 
denced by  the  written  contract,  was  made 
upon  the  understanding  by  each  of  the  par- 
ties that  the  balance  due  on  the  contract  price 
waa  $2,285,  and  that  It  alleges  that  both  par- 
ties were  mistaken  about  this,  and  that  the 
true  amount  unpaid  on  the  contract  prl(» 
was  $3,285  Instead  of  $2,285.  So  that  it  ap- 
pears from  the  complaint  that  the  compro- 
mise offer  made  by  the  plaintiff  and  Its  ac- 
ceptance by  the  defendant,  and  the  written 
agreement  of  settlement  of  June  4th,  oc- 
curred without  consideration  by  either  of  the 
parties  of  this  dlffwenoe  of  $1,000,  and  was 
based  luran  mutual  error  and  mistake.  There 
can  be  no  question  that  the  amount  unpaid 
from  tbe  district  to  tbe  plaintiff  on-  the  con- 
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tract  price  was  an  essen^l  element  to  be 
considered  In  the  settlement  of  the  controver- 
sy existing  between  them,  and  that  the  com- 
plaint alleges  that  there  was  a  mistake  made 
as  to  this  element  In  1  Page  on  Contracts, 
I  71,  It  Is  said  that  it  is  substantially  nn- 
qnesUoned  that  the  general  rule  Is  that  a 
contract  entered  into  because  of  mistake  as 
to  an  essential  element  Is  void.  Perhaps  It 
is  better  to  say  that  the  general  rule  Is  that 
a  contract  entered  into  because  of  a  mistake 
as  to  some  essential  element  may  be  avoid- 
ed in  a  proper  action.  It  the  plalntift  made 
bis  ofTer  of  compromise  under  the  mistaken 
idea  that  he  had  received  $3,500  from  the 
district,  when  he  bad  received  bat  $2,500. 
and  the  directors,  falling  into  the  same  error, 
or  knowing  that  the  plaintiff  was  in  error, 
took  advantage  of  it,  accepted  the  compro- 
mise offer,  whereupon  the  contract  of  full 
settlement  was  made,  it  certainly  seems  that 
In  eaulty  and  good  conscience  the  plaintiff 
ought  to  be  relieved  from  such  a  contract, 
Induced  by  such  an  error,  and  an  examina- 
tion of  the  authorities  show  that  they  are 
practically  unanimous  in  saying  that  such  a 
mistake  will  vitiate  such  a  contract  In  1 
Page  on  Contracts,  |  72,  it  is  said:  "So  If  A. 
gives  his  note  to  B,,  thlnklug  that  there  is 
a  balance  due  from  him  to  B.  for  which  such 
note  is  given,  when  in  fact  nothing  is  due, 
such  note  may  be  avoided  as  to  B.  or  an  in- 
dorsee with  notice.  Thus,  if  A.  Is  mistaken 
as  to  the  amount  of  his  Indebtedness,  and  un- 
der such  mistake  gives  a  note  for  too  large 
an  amount,  equity  will  give  rescission  and 
cancel  the  note  on  payment  of  the  amount 
due,  and,  if  he  has  overpaid  his  debt,  will  de- 
cree repayment  of  such  excess.  A  similar 
rule  exists  where  one  by  mistake  assumes  a 
debt  due  him  to  he  smaller  than  It  is.  *  *  * 
So  If  under  a  mistaken  belief  that  no  credit 
tiad  been  given  for  a  payment  which  had 
been  made,  and  In  fact  credited,  the  creditor 
gives  a  receipt  in  full  on  payment  of  less 
than  the  real  amount  due  Ln  pursuance  of  a 
contract  settling  the  account,  he  may  recover 
such  difference.  Any  other  contract  entered 
Into  under  mistake  as  to  the  amount  doe  on 
a  pre-existing  liability  and  based  tbereon 
may  be  avoided  for  such  mistake." 

In  St  Ll  L.  B.  B.  Co.  v.  Colo.  Nat  Bank, 
8  Colo.  70,  5  Pac.  800,  It  is  said  that  an  ac- 
count stated  or  settled  Is  open  to  impeach- 
ment for  mistakes  or  errors.  The  following 
authorities,  wherein  settlements  induced  by 
or  made  through  mistakes  as  to  essential 
elements  occurring  In  various  ways,  and 
wherein  such  settlements  were  set  aside  or 
the  Injured  party  permitted  to  recover  the 
amount  lost  by  the  mistake,  support  the  con- 
clusion that  If  the  allegations  of  the  com- 
plaint in  this  case  are  true,  the  plaintiff  Is 
entitled  to  relief.  Lawler  v.  Jennings,  18 
Utah,  85,  65  Paa  60;  Bussell  &  Co.  v.  Ste- 
venson, 34  Wash.  166,  75  Pac.  ^7 ;  Oould  v. 
Stoerson,  160  Mass.  438,  86  N.  B.  1065,  39 


Am.  St  Sep.  601;  Carpenter  Kent,  101 
N.  Y.  691,  5  N.  £}.  787 ;  ConvlUe  r.  Shook,  144 
N.  Y.  686,  38  N.  E.  405;  Anltman  Co.  v. 
Graham,  29  111.  App.  77;  Powell  v.  Ptant 
(Miss.)  23  South.  399;  Fink  t.  Smith.  170 
Pa.  124,  32  AU.  566,  50  Am.  St  Bep.  750. 

The  complaint  sets  out  the  contract  of  set- 
tlement, and  the  plaintiff  prays  to  be  let  in 
to  prove  the  error  in  the  settlement  and  tha^ 
it  be  corrected.  This  shows  sufficiently  that 
the  plaintiff  desires  that  the  contract  of  set- 
tlement of  June  4th  be  set  aside  and  a  new 
settlement  be  made,  based  upon  the  true 
facts,  and  undoubtedly,  If  the  allegations  of 
the  complaint  are  true,  the  plaintiff  is  en- 
titled to  such  relief,  and  the  court  erred  in 
sustaining  the  demurrer.  The  Judgment  Is 
therefore  reversed,  and  the  cause  remanded 
for  further  proceedings  In  accordance  with 
the  views  herein  expressed. 

Beveraed  and  remanded. 

WHITB  and  BAILEY.  JJ.,  concur. 


04  Colo.  542» 

PEOPLE,  for  the  Use  of  LAMAB  PUB.  OCX, 

V.  HOAG  et  aL 
<Sapreme  Court  of  Colorado.    April  7,  1913.) 
Counties  {|  101»)— Couhtt  Cubk  — Fkb- 

FOBUANCB  or  UVTT— LlABIUTT  TO  INDI- 
VIDUALS. 

Under  the  role  tbat  nonperformance  of 
an  officer's  iaty  to  the  public  mast  be  redress- 
ed in  a  public  prosecution,  if  at  all,  tbe  pub- 
lisher of  a  daily  newspaper  cannot  sue  on  a 
couQty  clerk's  bond  for  any  failure  of  buc^ 
clerk  to  make  a  publtcatioD  in  the  newsiwper 
required  by  law;  such  requirement  being  for 
tbe  benefit  of  the  pubhc  only. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  U  152-159;  Dec  Dig.  |  10L*1 

Error  to  District  Court,  Prowers  Ooimty; 
Henry  Huntart  Judge. 

Action  the  People  ot  the  Stmte  of  Gcdo- 
rado,  for  tlie  use  of  the  Lamar  PoblleMng 
Company,  against  Charles  F.  Hoag  and  an- 
other. Judgment  for  defoidants,  and  plain- 
tiff brings  error.  Affirmed. 

C.  C.  Goodale,  of  Lamar,  for  plaintiff  In 
error.  Merrill  &  M'Car^,  of  Lamar,  for  de- 
fendants in  error. 

MUSSER,  O.  J.  The  plaintiff  in  error  filed 
a  complaint  In  the  court  below,  alleging 
substantially  that  Hoag  was  the  county  clerk 
of  Prowers  county,  and  the  National  Surety 
Company  was  surety  on  his  official  bond; 
that  the  publishing  company  was  the  owner 
and  publisher  of  the  only  dally  newspaper 
In  tbat  county ;  that  It  was  entitled  to  have 
published,  and  that  It  was  the  duty  of  the 
county  clerk  to  publish  therein,  for  at  least 
six  successive  days  prior  to  the  election  day 
in  November,  1910,  the  list  of  all  the  nomi- 
nations to  office  to  be  voted  for  at  that  elec- 
tion, as  provided  In  section  2169,  Rev.  Stat; 
that  the  publishing  company  demanded  of 
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tbe  county  clerk  tliat  be  publish  tbl«  list  in 
the  said  daitr  newspaper  for  six  succeeslve 
days  prior  to  the  election,  which  the  county 
clerk.  In  breach  of  his  dntiea  In  that  behalf, 
failed  and  refasefl  to  do,  whereby  the  pub- 
lishing company  was  damaged. 

To  this  complaint  a  demurrer  was  filed,  on 
tbe  grouDd  that  the  complaint  did  not  state 
facts  suffldrat  to  constitate  a  canse  of  ac- 
tion. This  demurrer  was  snstained  by  the 
court,  and  the  plalntUE  refused  to  farther 
l^ead;  whermpon  tbe  complaint  was  dis- 
mlsaed  and  judgment  raadwed  gainst  the 
plffnt**^  for  coste. 

It  la  tbe  contention  of  the  plaintiff  in 
cnor  that  it  was  tbe  doty  of.  tbe  county 
clerk  to  publish  the  list  of  nominatlous  in 
Oie  dally  newspaper,  and  if  tbe  derk  would 
liaTe  p«rfonned  bis  duty  In  that  behalf  the 
paper  would  hare  received  from  the  county, 
In  payment  for  audi  publication,  tbe  sum  of 
$972,  and  that  because  the  plaintiff  refused 
to  pabllsb  It  the  pabllsblng  company  was 
damaged  In  that  sum.  Tbe  defendants  In 
«iTor  doiy  that  the  statute  Imperatively  re- 
quired tbe  clerk  to  pnbUah  the  list  in  a  daily 
newqwper.  We  will  not  determine  QUs,  but 
will  assome  that  tbe  atatate  reqnlxed  that  the 
clerk  should  publish  the  list  In  a  dally  newa- 
paper,  if  there  was  one  pnblidied  In  bis 
connty.  Tbe  plaintiff  in  error  contends  that, 
vhlle  tbe  duty  of  the  county  clerk  to  pnb- 
llah  the  list  of  DOmlnationB  In  the  dally 
aewspap»  was  a  putdlc  duty,  yet  In  this 
public  duty  was  Involved  also  a  du^  to  tbe 
publishing  company,  and  that  the  latter  has 
onffered  a  qradal  and  peculiar  injury  by 
reason  of  the  n<mpertormance  of  the  duty 
by  tbe  Goun^  derk  on  the  prlndple  announc- 
ed in  Oooley  on  Ttnta  (8d  Kd.)  p^  767,  and 
23  Am.  ft  Eng.  Ency.  tit  Law,  p.  879;  Gage 
Y.  Springer,  211  la  200^  71  N.  B.  880,  103 
Am.  St.  Bep,  181.  U  dted  to  show  tiie  ap- 
pllcaUllty  of  that  mlndple  to  this  case. 
There,  however,  tbe  Individual  bad  paid  a 
special  assessment  for  a  public  Improvanmt 
of  a  certain  quality,  and  the  public  official 
bad  corruptly  permitted  the  substlCutlon  of 
an  infolor  and  cheaper  quality.  The  pub- 
lishing company,  In  this  instance,  did  not 
part  with  any  special  consideration  to  ob- 
tain the  publicatiou ;  nor  Is  the  clerk  charg- 
ed with  any  corruption  in  falling  to  publlsb. 
Nor  is  the  case  of  Wright  v.  Shanahan,  140 
N.  Y.  405,  44  N.  E.  74,  of  assistance.  There 
It  was  tbe  duty  of  tbe  official  to  remove 
flusfaboards  from  the  crest  of  a  dam,  so  as  to 
permit  the  waters  of  a  lake  to  flow  over  It 
nntU  the  spring  freshets  had  passed.  As  we 
understand  that  case,  the  duty  imposed,  and 
which  had  not  been  performed,  was  mainly 
for  tbe  purpose  of  preventing  the  imiwunded 
water  from  overflowing  private  lands.  Of 
course,  under  such  drcumstanees,  the  injury 
was  t>ecQliarly  of  a  private  nature.  Rayns- 
ford  V.  Pbelps,  43  Mich.  342,  6  N.  W.  403,  38 
Am.  Bep.  188,  is  another  caae  dted  by  plaln- 
181  P.-28 


tiff  in  error.  There  a  statute  provided  that 
it  was  the  duty  of  a  tax  coUectw  to  ma!» 
collection  from  personal  property  upon  the 
land,  before  resort  should  be  had  to  the  land 
itself.  Instead  of  performing  that  duty,  the 
collector  falsely  made  a  return  of  no  goods, 
which  made  the  land  liable,  and  it  was  so^. 
There  the  duty  to  take  tbe  personal  prop- 
erty was  more  for  the  individual  than  for 
the  public.  The  only  interest  the  public  had 
was  that  the  tax  should  be  collected,  and  it 
made  no  special  difference  to  It  whether  it 
was  collected  out  of  the  personal  property 
or  tbe  land. 

The  statute  requiring  the  derk  to  publish 
the  list  of  nomlnattous  was  dearly  Intended 
for  the  benefit  of  the  public,  and  not  for  the 
twneflt  of  newspapers.  The  benefit  to  the 
latter  was  only  Incidental.  Certainly  the 
law  was  not  passed  with  the  idea  of  bene- 
fiting publishers.  So  that  tbe  doty  Imposed 
was  purely  a  public  one.  When  the  duty  Im- 
posed upon  an  officer  la  one  to  the  public 
only,  its  nonperformance  must  be  a  public 
and  not  an  Individual  injury,  and  must  be 
redressed  in  a  public  prosecution  of  some 
kind,  if  at  all.  2  Cooley  on  Torts  (3d  Ed.) 
756.  Nomerous  Instances  are  given  by  the 
author.  For  Instance,  the  duty  of  a  police- 
man is  to  watch  the  premises  of  Individuals 
and  protect  them  against  bui^Iary  and  arson. 
If  he  goes  to  sleep  In  front  of  a  house  and 
a  buigiar  enters  it  or  it  burns  down,  which 
would  have  been  prevented  had  the  police- 
man been  awake,  the  owner  cannot  recover 
from  the  policeman ;  for  the  latter  owed  tbe 
former  no  legal  duty.  His  duty  was  to  the 
public  The  author  says  further  on:  "An 
individual  can  nevw  be  suffered  to  sue  for 
any  injury  which  technically  is  one  to  the 
public  only;  be  must  show  a  wrong  which 
he  specially  suffers,  and  damage  alone  does 
not  constitute  wrong." 

In  Miller  v.  Ouray  E.  L.  ft  P.  Oo..  18  Colo. 
App.  131,  70  Pac.  447,  the  minor  son  of  tbe 
plaintiff,  while  confined  in  u  Jail,  charged 
with  a  criminal  offense,  was  suffocated  by 
a  fire  which  took  place  in  the  Jail.  The  fire 
was  charged  to  have  been  caused  by  defective 
electric  wiring  of  tbe  building.  The  county 
commissioners  were  made  defendants  with 
the  electric  light  company.  The  plaintiff 
sought  to  bold  the  conunlssloners  liable,  be- 
cause the  statute  required  them  to  make  per- 
sonal examination  of  the  Jail,  of  Its  sufll- 
deucy  and  munagemrat,  and  to  correct  all 
Irregularities  and  improprieties  found  there- 
in, which  It  was  charged  they  failed  to  do. 
It  was  held  that  the  duty  imposed  by  tbe 
statute  was  a  public  one.  and  its  breach  was 
held  not  to  constitute  a  private  wrong  for 
which  the  injured  party  could  recover  in  an 
individual  action.  Colo.  P.  Co.  v.  Murphy, 
78  Fed.  28,  23  a  O.  A.  631,  37  L.  R.  A.  630, 
was  a  case  in  which  .Murphy,  in  his  com- 
plaint, alleged  that  he  was  the  lowest  re- 
liable and  responsible  bidder  on  a  paving 
contract  In  the  dty  of  Denver,  notwlthstaud- 
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Ing  which  the  board  of  public  works  award- 
ed the  contract  to  the  paring  company,  In 
Tiolation  of  a  provision  of  the  city  charter 
that  the  contract -should  be  awarded  to  the 
lowest  reliable  and  responsible  bidder.  The 
court  held  that  It  was  obvious  that  the  pro- 
vision of  the  charter  was  not  enacted  for  the 
benefit  of  bidders,  and  that  Murphy  had  no 
right  of  action.  The  court  quoted  from 
Strong  V.  Campbell,  11  Barb.  (N.  T.)  135-138, 
wher^  It  was  eald;  "Wherever  an  action  Is 
brought  for  a  breadi  of  dpty  Imposed  by 
statute,  the  party  bringing  It  must  .show  that 
he  bad  an  Interest  In  the  performance  of  the 
duty,  and  that  the  duty  was  imposed  for  his 
benefit  But  where  the  duty  was  created  or 
imposed  for  the  benefit  of  another,  and  the 
advantage  to  be  derived  to  the  party  prose- 
cuting, by  Jts  performance,  Is  merely  inci- 
dental and  no  part  of  the  design  ot  the  stat- 
ute, no  stich  right  is  oeated  as  forms  the 
subject  of  an  action." 

In  Talbot  P.  Co.  v.  Detroit,  109  Mich.  657, 
67  N.  W.  979.  63  Am.  St  Rep.  604,  the  sub- 
stance of  the  opinion  is  stated  la  the  syl- 
labus thus:  "Though  a  dty  charter  requires 
contracts  to  be  let  to  the  lowest  bidder,  the 
lowest  bidder  under  a  contract  proposed  to 
be  let  by  It,  whose  bid  has  been  rejected,  has 
no  right  of  action  at  law  against  the  dty 
to  recover  the  profits  which  might  have  been 
made  had  bis  bid  been  accepted."  It  was 
80  held  because  the  charter  provision  was 
not  passed  for  the  benefit  ot  the  bidder,  but 
as  a  protection  to  the  public. 

So  in  the  present  case  the  statute  was  not 
passed  in  order  that  newspapers  ml^t  make 
money  by  the  publication  of  the  list  of  nomi- 
nations, but  In  order  that  the  voters  sbonld 
be  advised  of  the  candidates  whose  names 
would  appear  upon  the  ticket  at  the  election. 
The  ruling  of  the  district  court,  therefore, 
In  sostainlng  the  demurrer  to  the  complaint 
was  right,  and  the  judgment  Is  affirmed. 

Judgment  affirmed. 

OARRIGUBS  and  SCOTT.  JJ.,  concur. 


(H  OiAo.  S^) 

DENVER,  R  &  W.  R.  CO.  v.  McDONOUGH. 
(Supreme  Court  of  Colorado.   April  7,  1913.) 

Railroads  (J  446*)— Injueies  to  Stock— 

JuBT  Question— N  BO UQENOE. 

Id  an  action  airaiDBt  a  railroad  company 
for  the  negligent  killiDg  of  two  colts,  evidence 
held  to  make  it  a  jdry  question  whether  the 
animals  were  killed  by  defendaot's  nesUgence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {|  1627-1641;   Dea  Dig.  |  446.*i 

Garrigues,  J.,  dissenting. 

En  Banc.  Error  to  Boulder  Comity  Court; 
B.  J.  Ingram,  Judge. 

Action  by  J<^  McDonongb  against  the 
Denver,  Boulder  &  Western  Railroad  Com- 
pany.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 


B.  E.  Whltted,  R.  H.  TCddieombe,  uid  J. 
M.  Cates,  all  of  Denver,  for  plaintiff  In  error. 
O.  A.  Johnson,  of  Boulder,  for  defsndftnt  In 

error. 

SCOTT,  J.  This  la  an  action  to  review  ■ 
judgment  of  the  county  court  of  Boulder 
county,  wherein  the  defendant  In  error  re- 
covered the  sum  of  $200  for  the  loss  of  two 
colts  by  reason  of  the  alleged  negligence 
of  the  plaintiff  In  error.  The  cause  was 
first  tried  before  a  justice  of  the  peace, 
and  afterward,  and  upon  appeal^  by  the  coun- 
ty court  There  are  no  pleadings  In  the  case, 
and,  in  so  far  as  the  ab8.tract  discloses,  no 
Instructions,  and  none  are  discussed  in  the 
brief,  although  counsel  assigns  as.  error  that 
the  verdict  Is  contrary  to  the  Instructions. 

It  appears  that  plaintifTs  oolte  were  trav- 
eling In  an  easterly  direction,  and  on  the 
tracks  of  defendant,  near  the  village  of 
Sunset,  in  Boulder  county.  Both  colts  were 
on  a  trestle  or  bridge,  upon'  which  the  tracks 
were  laid.  One  of  the  animals  was  at  the 
time  apparently  entangled,  by  Its  1^  having 
dropped  through  spaces  between  the  ties  on 
the  trestle.  It  Is  not  clear  whether  the  other 
one  jumped  or  was  struck  hy  the  engine  of 
defendant's  train,  hut  It  was  found  on  the 
ground  below  the  trestle,  the  tracks  upon 
which  were  from  10  to  12  feet  above  the 
surface.  Its  back  was  broken,  and  there 
were  other  Injuries,  so  that  It  became  neces- 
sary to  kill  it  The  animal  on  the  trestle 
was  crushed,  and  It  would  seem  Instantly 
killed.  The  bridge,  or  trestle  was  64  feet 
long  And  straight,  but  located  In  what  Is 
termed  a  left-hand  curve,  looking  toward  the 
west.  The  creek  bank  on  the  right  side  of 
the  tra<dc,  looking  westward,  would  appear 
from  the  testUmmy  to  be  anywhere  from  10 
to  30  feet  high.  . 

The  record  Is  very  haxy  as  to  just  where 
on  the  trestle  the  animals  were  when  the  ac- 
cident occurred.  The  train  ms  moving  up- 
grade and  westward.  The  engineer  was  the 
only  eyewitness  to  the  accident,  and  testifies 
In  substance:  That  the  first  tntlinatton  he 
bad  that  there  was  anything  ahead  of  him 
on  bridge  No.  31  was  after  the  engine  had 
rounded  the  curve  and  straightened  up  so 
he  could  see  ahead,  at  which  time  his  engine 
was  on  the  east  end  of  the  bridge.  That  he 
saw  some  object,  but  could  not  t^  whether 
it  was  a  dog,  man,  or  what  It  was,  wboe- 
upon  he  set  the  onergency  brak&  rnie  train 
was  moving  at  a  speed  of  between  15  and  18 
miles  per  hour.  It  took  him  probably  two  or 
three  seconds  to  pat  the  emeEgency  brake  In 
operatlfHL  He  did  not  rererse  the  engine, 
because  he  did  not  have  time.  He  was  loft- 
ing straight  ahead,  but  was  unable  to  see  the 
bridge  until  the  pilot  was  an  the  east  aid 
of  the  bridge,  on  account 'of  the  sand  box 
and  smokestadc,  wbidi  are  In  the  way.  Tbat 
you  have  to  wait  until  the  engine  stral^teDS 
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aronod,  and  tbat  sen  cannot  see  all  of  the 
bridge  at  any  time  wben  xolng  west,  for  tbe 
reason  tbat  tbe  eosine  Is  In  the  way;  tbe 
line  of  Tlalon  being  otetmcted  by  tbe  bead 
of  the  boUer  and  steam  dome.  That  he  cannot 
see  oifer  the  top  of  the  boiler.  Tbat  he  can 
only  see  straight  out  In  front  The  fireman 
teetlfleB  tbat  he  was  diovellng  coal  at  tbe 
tbne,  and  bad  beak  m  «ai|aged  for  about 
two  mlnates. 

On  tbe  part  of  tbe  plaintiff,  sereral  wl^ 
neeses,  testifying  from  measnrementB.  say 
tbat  there  la  a  dear  rlslon  from  a  point  east 
and  on  tbe  outer  rail  for  a  distance  of  170 
feet  from  when  the  Bnlauil,  or  animala,  were 
said  to  hare  been  struck  by  tbe  engine.  This 
distance,  It  wHI  be  obeerred,  would  be  muA 
gnata  on  tbe  fireman's  side  of  the  uigtne. 
The  engineer  says  that  the  train  was 
■tcvped  wltbln  from  S4  to  60  fecA  after  ap- 
laying  tbe  emergency  brakes. 

The  contention  ot  ajvellaat  Is  tbat  there 
was  no  proof  of  negl^ence,  and  that  the 
court  erred  In  refusing  to  direct  a  vwdlct 
tor  tbe  defendant  It  will  be  sera  tbat  the 
testimony  Is  conflicting,  In  tbat  the  engines 
testifies  tbat  be  did  not  and  could  not  see  tbe 
animals  In  time  to  prerent  the  accident 
while  tbe  testimony  on  the  part  of  j^lntlft 
tends  to  show  tbat  by  tbe  exercise  of  care 
and  diligence  he  could  have  seen  the  animal 
In  time  to  have  prevented  tbe  collision. 

This  latter  contention  wonld  appear  quite 
well  established,  if  the  fireman  Is  to  be  con- 
sidered as  tbe  company's  represmtatlTe  In 
this  respect  The  case  of  R.  O.  W.  XL  B.  Co. 
T.  Boyd,  44  Cola  122,  90  Pac  781,  presents 
•  similar  case  of  conflicting  testimony,  and  It 
was  there  held  to  be  a  question  for  the  jnry. 

Upon  tbe  anthortty  «(  tbat  caae^  tbe  Judv* 
BMBt  ia  afflnned. 

GABBXOUBS.  3^  dlsientlns. 


0CBTI8  T.  NUNN& 
(Saprems  Court  of  C<dora<lo.   April  7,  IftlS.) 
1.  Uscbahics*  Iahs  (I  132*)— PxooEsnzNai 

— LlHITATIOIIB. 

The  owner'!  acceptance  <d  the  building 
from  the  principal  contractor  wonld  not  start 
UmltatioDS  ran  mug  against  one  famishing  ma- 
terials to  waek  CMttractor,  where  rabstantial 
materials  were  put  into  the  bailding  after  such 
acceptance. 

[Ed.  Nota^For  other  eases,  see  Meeliaaict' 
Idcns.  Gwt  Dig.  H  IM,  jSSMi  Dee.  Dig.  | 

X  Unjumos'  L»nb  (1  160*)  —  Nones  ov 
liOHi— MBCBSstXT  or  Sinvics, 

ruder  Ker,  8t  1900,  |  4020.  providing 
tbat  if  tilt  contract  for  erecting  a  biuldinB  be 
not  filed  as  provided  therein  labor  famished  by 
asaterialmen,  aubcontractora,  eta*  before  the 
contract  la  filed  aball  be  deemed  famished  at 
the  personal  Instance  of  tbe  owner,  so  as  to 

STe  tach  materialmen  a  lien  for  the  value 
ereof,  if  tbe  contract  is  not  filed  for  record, 
a.  anbcontraetor  performing  labor  Is  placed  io 


the  pf»ition  of  the  priodpal  extractor  as  to 
his  lien  rigbt  so  that  a  copy  of  tbe  notice  of  lien 
need  not  be  served  on  the  owner  by  locb  sub- 
contractor, as  is  required  by  section  4033  to 
give  a  lien  to  sabcontractora. 

[Ed.  Note.— For  other  cases,  see  Mechaides* 
liens,  Cent  Dig.  1 187;  Dec  Dig.  t  160.*] 

Error  to  District  court,  Oarfleld  Oounty; 
John  T.  ShomatCk  Jndga 

Action  by  J.  H.  Nmiiu  against  Leonard  BL 
Curtis,  Sr.  Judpnent  for  plaintiff  and  de- 
fendant bilngs  error,  Afflnned. 

James  H.  Bfoore,  <^  Colorado  Springs,  for 
plalntUf  in  error.  Darrow  &  Bowe,  ot  QiUxh 
wood  Springs,  for  defendant  in  error. 

SCOTT  J.  This  action  was  to  establlsb 
and  forclose  a  mechanic's  11«l  Tlw  plaiaUff 
claimed  a  lien  In  tbe  sum  of  f 413.70  for  worti 
and  labor  preformed  In  the  construction  of 
defendant's  dwelltng.  This  included  the  as- 
signed cMm  of  $84.S0  of  anotbw  laborer 
upon  tbe  same  building,  but  the  same  state 
of  facts  eilsts  as  to  both.  Tlie  court  sustain- 
ed tbe  claim  of  lien  and  ordered  forecl<Mur« 

Tbe  errors  alleged  are:  "(a)  PlabatUTs  ac- 
tion was  not  commenced  within  six  months 
after  tbe  cwnpletlon  of  tbe  bnlldlng.  (b) 
FlaintUTs  Uen  claim  statement  was  not  filed 
in  tbe  office  of  the  county  derk  and  recorder 
of  Garfield  county  within  one  mouth  next 
after  the  completion  of  the  building:  (c> 
The  ownn  of  tbe  property  was  not  served 
with  a  copy  of  tbe  lien  claim  statement  at 
or  before  tbe  tbne  same  was  filed  in  the 
office  of  tbe  county  clerk  and  recorder." 

Much  of  this  contention  hinges  on  tlie  date 
of  tlie  completion  of  tbe  building.  This 
question  was  determined  by  this  conrt  as'to 
tbe  salne  building  In  the  case  of  Curtis  t. 
McCarthy,  08  Colo.  284, 125  Pac.  109.  Under 
tlie  state  of  facts  in  tbat  case  presented, 
and  not  materially  different  in  tiUs  cas^  tt 
was  there  held  that  the  bulldlii«  was  c<»n- 
pleted  on  the  Ifftb  day  of  October,  1010.  The 
trial  court  so  f oond  In  this  case,  and  fbr  the 
reasons  glvat  In  Curtis  v.  McCarthy,  sniwaf 
the  finding  will  not  be  dlstnrfoed.  This  salt 
was  filed  on  the  7tb  day  of  April,  1911.  and 
thetefon  wltbln  six  months  from  the  com- 
pletion ot  the  building,  October  IS,  1010.  a» 
reanlred  by  the  statnte.  Section  40H  Rot. 
Stat  190& 

But  CurUs  testifies  tbat  he  accepted  tbe 
bnlldlng  on  September  7.  1910^  from  Luken- 
bOl,  Ua  principal  eontractor.  and  at  that 
time  iveclflcally  waived  all  objoctlons  to  1^ 
and  It  la  argued  tbat  this  fixes  the  time  of 
oonoiMlon  as  of  that  dAte^  i^ardless  of 
wbat  may  be  fMind  to  be  the  fiact  as  to  the 
time  of  actual  oooqAeCIon. 

[1]  Hiis  testlaony  is  from  its  very  nator* 
self  •serving,  and  Is  strangely  In  contradiction 
of  tbe  conduct  of  LokoibUl,  who  refused  to 
pay  plaintiff  or  accept  his  work  until  he 
bad  performed  the  labor  dfflnauded  of  him 
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by  Lokmbin,  and  wbich  was  performed  by 
plaintiff  on  October  16,  1010.  But,  as  wUl 
Appear  hereafter,  the  plaintiff.  In  so  far  as 
bl8  claim  of  lloi  la  concerned,  was  to  that 
«xtait  a  principal  contractor,  and  as  such 
may  have  filed  hla  statement  of  lien  at  any 
time  within  three  months  from  the  com- 
pletion of  the  building.  But  it  has  been  held 
by  this  court  that  the  fact  that  the  owner  ac- 
■cepted  the  building  from  the  principal  con- 
tractor, who  bad  completed  his  contract,  did 
not  start  the  statute  running  as  against  a 
person  who  bad  furnished  material  to  such 
contractor,  and  where,  af  t^  such  acceptance, 
there  was  put  into  the  building  by  others 
material  or  labor  not  trivial  In  character. 
Ucbty  V.  Houston  Lnmbw  Ca,  38  Colo.  53, 
88  Fac.  846. 
It  would  be  a  singular  state  of  the  law  If 
Curtis,  the  owner,  could  by  words  of  accept- 
ance addressed  to  his  principal  contractor, 
with  no  recorded  contract  to  guide  subcon- 
tractors, thus  change  the  actual  time  of  com- 
pletion and  in  this  way  defeat  the  houest 
claim  of  a  subcontractor. 

The  last  work  and  labor  was  preformed  on 
the  9th  day  of  September,  1910.  The  state- 
ment of  Hen  was  filed  on  the  8th  day  of  Oc- 
tober, 1010,  and  after  the  last  labor  for 
which  the  Hen  Is  claimed  was  performed, 
and  within  one  mouth  after  the  completion 
of  the  building.  Section  4033,  Rev.  Stat 
1908. 

But  service  of  a  copy  of  the  Hen  statement 
was  not  served  upon  the  owner  or  reputed 
owner  at  or  before  the  time  of  filing  with  the 
county  clerk  and  recorder,  as  provided  by 
said  section  4033.  It  is  contended  that  such 
service  la  Jurisdictional,  and  hence  In  thla 
«ase  the  claim  of  Hen  may  not  be  sustained. 

The  plaintiff  in  error,  owner  of  the  build- 
ing, entered  into  a  contract  with  one  Luken- 
biU,  as  principal  contractor,  for  the  construc- 
tion of  the  building.  The  defendant  in  error 
And  his  assignor  were  employed  by  Lnken- 
blU.  It  is  admitted  that  the  contract  price 
exceeded  the  sum  of  $500,  and  that  the  con- 
tract was  not  filed  for  record,  as  provided 
:by  the  statute  (section  4025,  Rer.  Stat  1908). 
But  this  statute  also  provided:  "And  In  case 
such  contract  Is  not  filed,  as  above  provided, 
the  labor  done  and  materials  furnished  by 
.all  persons  aforesaid  [mechanics,  material- 
men,  contractors,  subcontractors,  builders, 
.and  all  persons  of  every  class  performing 
labor  upon  any  building]  before  said  con- 
tract  or  memorandum  is  filed,  shall  be  deem- 
•ed  to  have  been  done  and  furnished  at  the 
personal  instance  of  the  owner,  and  th^ 
shall  have  a  lien  for  the  value  thereof." 

[2]  Tfaer^ore,  in  case  of  failure  to  file  the 
contract  for  record  nndef  this  proviso,  the 
labor  performed  by  a  anbcoutractor  shaU  be 
deemed  to  have  been  done  at  the  personal  In- 
stance of  the  owner;  and  such  claimant  la 
to  that  extent  placed  in  the  position  of  the 


principal  contractor,  in  so  far  as  it  r^tes 

to  his  daim  of  Hen. 

But  no  copy  of  the  contract  between  Cur- 
tis, the  owner,  and  JjukenblU,  ttie  contrac- 
tor, was  filed  with  the  clerk  and  recwd- 
er,  as  provided  In  section  4025,  Bev.  Stat; 
and  therefore,  under  that  section,  the  work 
and  labor  performed  by  the  plaintiff  la  deem- 
ed to  have  been  done  at  the  personal  In- 
stance of  the  owner,  and  he  la  entitled  to  a 
Hen  for  the  value  thereof. 

Under  this  state  of  the  law  and  tiie  facts 
presented  here,  the  plaintiff  stands  in  the 
light  of  an  original  contractor,  In  so  far  as 
it  relates  to  the  matter  of  the  establishment 
and  enforcement  of  his  Uen.  Therefore  the 
notice  is  not  required  to  be  served  In  such 
case.  Kellogg  v.  Howes,  81  CaL  170.  22  Pac 
500,  6  L.  K.  A.  588. 

The  Judgment  Is  affirmed. 

MUSSEB,  a  J.,  and  GABRIGUBS,  con- 
cur. 

<54  Colo.  GGI) 

CASTNEB  T.  GRAY. 
(Supreme  Court  of  Colorado.   April  7,  1913l) 

1.  Appeal  and  Ebrob  ({  917*)— Bxcou^ 
Disposition  ot  Demubssb. 

Although  the  record  does  not  affirmative- 
ly say  that  the  court  passed  upon  a  demurrer 
to  a  replication,  its  recital  that  plaintiCF  elect- 
ed to  stand  upon  his  replication  shows  ttiat 
the  demurrer  thereto  was  sustained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  8706-3709;  Dec  Dig.  1 
017.*] 

2.  Appeal  and  IBteaos  (|  1040*)— Habhubs 

Kbbob— Disposition  of  Demubbeb. 

Where  defendant  as  a  matter  of  law  waa 
entitled  to  jadsment,  plaintiff  on  appeal  can- 
not complain  that  the  court  did  not  dispose 
of  the  demurrer  to  his  replication  before  ren- 
dering jadgment  on  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4080-4105;  Dec  Dig.  { 
1040.*] 

3.  Appeabance  (I  20*)— Waives  of  Pbocbss. 

The  voluntary  written  appearance  ot  the 
wife  in  her  husband's  action  for  divorce  is 
sufficient  to  confer  |nrisdiction  over  her  per- 
son, irithout  the  necessity  of  serving  her  nith 
summons. 

[Ed.  Note.— For  other  cases,  see  Aiweax^ 
ance.  Gent  Dig.  U  91-102;  Dec.  Dig.  |  £1*1 

4.  Attobnbt  and  Client  (|  120*)— Aonon 
FOR  N'EauoBNOB— Question  won  Jurt. 

The  question  of  an  attorney's  negligence 
in  failing  to  issue  any  summons  to  defendant 
in  a  divorce  action,  who  with  knowledge  of  the 
cause  had  voluntaiily  entered  her  written  ap- 
pearance and  consent  to  a  trial,  was  a  Ques- 
tiott  of  law. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client.  Cent.  Dig.  g{  284r-291:  Dec  Dig.  1 
129.*] 

Error  to  District  Court,  Montrose  County; 
Sprl^  Shackleford,  Judge 

Action  by  Quincey  O.  Castner  against 
John  Gray.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 
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Dexter  T.  Sapp  and  Jamea  B.  Nasb,  both 
of  aonnlsoD,  for  plaintiff  in  error.  Hugo 
Sellg  and  T.  J.  Black,  botb  ct  Montrose,  for 
defendant  In  wror.  / 

GARBIOUES,  J.  1.  PtalntlfT  Gastner  al- 
leges that  he  employed  and  paid  the  defend- 
ant Gray  as  an  attorney  at  law,  to  bring  a 
dlTorce  action  in  the  county  court  of  Mont- 
rose county  against  his  wife,  Ndlie  Oastner; 
that  the  defendant  did  not  mre  ordinary  care 
and  diligence  in  bringing,  conducting,  and 
prosecuting  the  caae  for  plaintiff  In  this: 
that  he  filed  the  complaint  May  10.  1907, 
tmt  n^lected  to  Issue  any  summons,  and, 
without  causing  sndi  a  writ  to  be  Issued  or 
oerved  on  the  defmdant,  induced  the  court 
to  try  the  case  the  next  day  and  raider 
Jndgment  granting  plaintiff  a  dirorce;  that 
hlB  wife  did  not  appear  In  the  action,  or  at 
the  trial,  and  the  court  acquired  no  juris- 
diction over  her  persont  so  that  on  the  26th 
day  of  Jnne,  1909,  upon  her  motion  the  de- 
cree was  vacated  and  set  aside,  thereby  cans-, 
ing  him  large  additional  expense  In  retrying 
the  case,  to  bis  damage,  etc.  Defendant  in 
bis  answer  admits  that  the  case  was  tried, 
and  a  divorce  decree  entered  May  11,  1907, 
against  Kellle  Oftstner  without  a  sammone 
being  issued  or  served  ui>on  her;  but  allies 
that  prior  to  the  hearing  she  voluntarily  en- 
tered her  written  appearance  and  consent  to 
a  trial  at  the  convenience  of  the  court,  as 
follows:  "State  of  Colorado,  Oonnty  of  Mont- 
rose— SB.:  County  Court.  Qnincey  O.  Oast- 
ner,  Ftalntlfl,  t.  Nellie  Gftstner,  Defendant 
Action  for  Divorce^  Now  comes  defMidant 
appearing  In  this  action  for  divorce,  and  en^ 
ters  her  appearance  herein,  and  announces 
that  the  case  may  be  called  for  hearing  In 
Its  regular  course  and  at  the  convenience  of 
the  court  [Slgnedl  Nellie  Castner,  Defend- 
ant" Plaintiff  in  his  replication  admits  that 
his  wife  entered  her  written  appearance  In 
the  action  in  the  manuer  and  form  as  alleged 
in  the  answo-;  but  denies  that  It  was  suffi- 
cient in  law.  There  were  other  matters 
pleaded;  but  this,  we  think,  states  the 
material  issue  In  the  case.  The  record  re- 
cites that  a  demurrw  was  filed  to  the  replica- 
tion, and  the  cause  coming  on  to  be  heard, 
plaintiff  elected  to  stand  by  his  replication. 
Whereupcm  defendant  moved  for  judgment 
on  tlie  pleadings,  which  was  granted,  and  a 
judgment  for  costs  stored  against  the  plaln- 
tlfl,  who  brings  the  case  here  on  error. 

[1,2]  2.  The  record  does  not  affirmaUvely 
■ay  that  the  court  passed  on  the  demurrer, 
and  it  is  urged  that  It  was  reversible  error 
to  entertain  defendant's  motion  for  a  Judg- 
moit  on  the  pleadings  without  disposing  of 
the  demurrer.  Plaintiff  cannot  complain 
here  because  the  court  did  not  dispose  of 
the  demurrer  before  rendering  judgment  on 
the  pleadings.  If,  as  a  matter  of  law,  de- 
fendant was  entUled  to  such  a  judgment 
3t  could  make  no  difference  to  plaintiff  what 

•VoratftOTCMM 


became  of  that  demnrrer.  Aside  from  this, 
the  fact  that  the  record  recites  that  plain- 
tiff elected  to  stand  npon  his  replication 
shows  that  the  demurrer  was  sostalned. 

[t]  8.  Mrs.  Castner,  knowing  that  her  hus- 
band had  filed  an  action  for  divorce,  volun- 
tarily entered  her  written  appearance  in  the 
case,  which,  irrespective  of  what  may  be 
said  r^rding  the  regularity  of  the  subse- 
quent i^oceediuffs,  was  sufficient  to  confer 
jurisdiction  over  her  person,  and  there  was 
no  necessity  of  serving  her  with  summons. 

[4]  This  Issue  being  a  matter  of  law,  there 
was  nothing  to  submit  to  the  jury.  The  ac- 
tion of  the  court  In  entering  a  judgment  for 
defendant  on  the  pleadings  was  ptopet,  and 
the  judgment  will  M  afibrmed. 

Affirmed. 


MUSSBB^  a     and  8O0TT,  J„  emcor. 


H  Colo,  an 

HOKN  V.  GLABK  HABDWA^  OO.  et  al. 
(Snprane  Court  of  Colorado.  •  AprU  7,  1913.) 

1.  Mechanics'  Ijatvn  (|  20*)  —  Pbopbbty 

tlENAHLB— la^ASEHOLD  INTBBEST. 

Under  Rev.  St  1906,  (  4027,  providing  that 
liens  provided  for  by  the  act  shall  extend  to 
any  asBignable,  transferable,  or  conveyable  in- 
terest of  the  owner  in  land  upon  which  tba 
building  ia  erected,  a  mechanic's  lien  may  at- 
tach to  a  leasehold  interest 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  i  21 ;  Dec.  1>ig.  |  20.*] 

2.  FlXTOBXS  (g  27*1  —  AOBEEMEETT  BVIWmi 

Landlobd  and  Tenant— Lisns  bt  Thibd 

Pekson. 

No  agreement  between  lessor  and  leasee  as 
to  the  removal  of  machinery  after  the  lease  ex- 
pired would  affect  the  character  <^  such  machin- 
ery as  a  fixture  or  otherwise  with  reference  to 
the  rights  of  third  persons  claiming  a  lien  there- 
on as  realty. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent^  Dig.  H  S.  SO,  2^  44,  4fi;  M;  Dee.  Dig. 

3.  Fxxxuns  a  41*)— HAOHmnT. 

In  determlniiu:  whether  auudttneiy  idaoed 
In  a  plant  by  a  lessee  became  a  fixture,  the 
qoestfon  Is  whether  the  machinery  was  attached 
to  tile  building  oi  ground  with  an  inteution  that 
it  dionld  beccme  a  part  of  the  plant  as  a  whole, 
in  which  case  It  became  a  part  of  the  leasehold 
interest,  if  essential  to  the  successful  operation 
of  the  plant 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  If  8,  tf;  Dec.  Dig.  |  4.*] 

4.  MbCHANICB*  I^HS  (I  82*)— FiXTtTKBS— Ma- 
CHINBBT. 

An  engine  and  trailer  was  attached  to  the 

ground  in  a  mill  building,  and  the  motive  power 
generated  therefrom  was  communicated  to  shaft- 
ing attached  to  the  building,  which  operated 
other  machinery,  and  alt  the  appliances  were 
reasonably  necessary  to  operate  the  i^ant  Held, 
that  the  engine  and  boiler  were  fixtures  ot  the 
leasehold  estate,  and  subject  to  a  mechanic's  lien 
OD  the  leasehold. 

[E!d.  Note. — For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  fi  87;  Dec.  Dig.  i  32.*] 

5.  Mechanics'  Liens  (|  157*)  —  Propkbtt 

LiIENABLE. 

The  fact  that  certain  articles  furnished  in 
the  construction  of  a  plant  were  not  lienahle 
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n-oald  not  defeat  the  entire  Kens  o<  mechanic'B 
Hen  claimants,  bat  they  would  be  entitled  to 
liens  for  the  value  of  such  articleB  furnished  as 
were  lienable, 

[Bd.  Note.— For  other  cases,  see  Mechanics' 
Ueiu,  Gent.  Dl«.  H  268-274;  Dea  Dlff.  I 
1S7.*J  ■  ■ 

«.  Appui.  akd  Ebbob  (S  719*)— Fbisentation 

Below— NECESBiTT. 

Where  error  was  not  aasigned  to  the  effect 
that  mechanios*  Uiens  were  allowed  tor  the  Talua 
of  Itema  not  lienable,  the  gneBtion  cannot  be 
conddered  on  appeal. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  2tHi8-2982,  3490 ;  Dec  Dig. 
8  719.  •] 

7.  llBCnANICS'  LlEKS  ({  203*)— PBOCEEDINOfl 
— PABTIK8. 

Rev.  St.  1908,  {  4006,  providing  that  the 
owner  of  the  property  to  which  a  mechanic's 
lien  idiall  have  attached  and  all  other  partiei 
daimiBK  an;  Interest  therein  shall  be  made  par- 
ties to  the  proceeding,  would  not  require  the 
leSBW  owner  to  be  made  a  par^  to  suit  to  es- 
tablish and  foreclose  a  mechanic's  lien  against 
the  lessee. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  471-4Ea;  Dec  Dig.  | 
2«3.*] 

Error  to  District  Court,  011^  Gonntj; 
Chas.  HcCall.  Judge. 

Action  by  the  Clark  Hardware  Company 
and  others  against  Henry  £.  Horn.  Judg- 
meat  for  plaintUTa,  and  defwdant  Mnga 
eror.  Affirmed. 

Gillette  ^  Clark,  ot  Denver,  for  plaintiff  in 
error.  Jairiee  M.  Seright  and  Wm.  O.  Fuller* 
toi^  both  of  Central  City,  for  defmdants  In 
error. 

6ABBERT,  J.  Tb»  Pewablc  Consolidated 
Mines  Company  owned  a  stone  Btmcture 
known  as  the  "old  trelgbt  depoV'  located  on 
mm  site  Ma  39,  adjoining  Blackhawk,  .in  Oll- 
pin  county.  It  was  without  a  floor,  celling, 
roo^  parUtiona,  doors,  or  windows.  This 
building  and  the  ground  upon  whidi  It  was 
located  was  leased  to  the  plaintiff  in  ^ror 
for  the  period  of  10  years.  By  this  lease  Mr. 
Horn  was  granted  (qnotlng  from  the  lease) 
"the  privilege  of  fitting  np  the  said  old 
freight  depot  with  any  and  all  machinery 
necessary  for  the  concentration  of  tailings 
from  North  .Clear  creek,  and  for  woAing 
any  and  all  ores  by  the  methods  usually 
adopted  by  plants  for  the  reduction  of  the 
predons  metals;  and  farther  granting  onto 
the  said  party  of  the  second  part  the  i^vilege 
of  diverting  and  using  all  the  water  firom 
North  Clear  cre^  necessai^  to  operate  said 
machinery;  and  further  granting  unto  the 
said  party  of  the  second  part  the  tl&kt,  upon 
the  surrender,  termination,  or  forfeiture  of 
tills  lease,  to  remove  all  madilnery,  fnml- 
tnre,  and  fixtures  ];>laced  upon  said  premises 
by  the  said  party  of  tiie  second  part"  Xhia 
lease,  with  the  consent  of  the  lessor,  was  as- 
signed to  the  Denver  Mining  &  Reduction 
Company,  which  we  shall  refer  to  in  the 
course  of  the  oplniott  as  the  lessee.  The  lat- 
ter fitted  np  the  Btmcture  so  as  to  afford 


proper  shelter  and  housing  for  the  maddnery 
of  a  mud  miU  by  putting  on  a  roof  and  equ^ 
idng  it  with  doors  and  windows.  Tba  eompa- 
ny  then  installed  in  the  building  the  necessary 
tables  and  other  machinery  and  eanipment 
for  a  mod  mill.  After  the  mill  had  beat  in 
operation  for  a  time,  the  mine  upon  which  it 
depended  fiir  tailings  shut  down^  and  the 
mill  was  Idle  for  several  months.  A  little 
later  the  company  decided  to  convert  it  Into 
a  custcHQ  mill  Iff  the  addition  of  aoch  other 
madiinery  as  might  be  necessary.  Of  the 
new  machine  required  to  make  this  diange 
a  portion  was  supplied  by  the  Denvw  Mining 
ft  Redncti<m  Company*  inircfaased  hi  Doiver, 
and  a  portion  by  the  defendants  in  error, 
'Stroehle  &  Sons.  The  madilnery  was  placed 
In  position  by  the  latter;  the  Bedncthm  Com- 
pany furnishing  a  part  of  the  labor.  The 
engine  with  whksh  the  mud  mill  had  been 
equlinwd  was  tak«i  6nt,  and  a  new  one  fur- 
nished by  the  comvmf  ]^ced  In  the  boild- 
ing  on  a  concrete  A>nndation  sunk  In  tlie 
ground.  A  new  boiler  famished  by  Stroehle 
&  Scms  'was  p^ced  In  the  building,  set  in  its 
own  four  walls  ct  bride,  vfiea  in  front.  In 
addition  to  the  boHer,  Stroehle  ft  Sons  fni^ 
nlshed  other  materia]  and  equUKnent  in  the 
way  of  lumber,  screens,  iigs,  shafting,  belt- 
ing, and  other  fittings  used  In  constructing 
the  milL  The  company  also  owned  or  far- 
nislied  as  part  equ^jUDcnt  of  the  mill  a  num- 
ber of  an>liances  used  in  op«ating  it,  and 
also  a  number  of  aivUances  necessary  to  use 
in  connection  with  operating  the  machinery, 
and  a  lot  of  lubricating  oil,  also  used  fw  this 
purpose.  The  only  portion  of  the  machinery 
that  came  in  contact  urtth  the  building  was 
tlie  shafting.  It  was  laid  upon  stringers,  or 
girders;  and  extended  across  the  building. 
The  shafting  ran  in  boze^  or  Journals,  bolt- 
ed to  the  stringers.  The  power  generated  in 
the  building  was  communicated  to  this  diaft- 
Ing,  which  in  turn,  by  belts  and  jralleyB  oper- 
ated the  madilnery.  There  is  testimmy  to 
the  effect  that  all  the  machinery  could  be  re- 
moved wltiiout  materially  injuring*  the  Imlld- 
Ing. 

In  fitting  up  the  mill  the  company  porchas- 
ed  material  from  the  defendant  in  uror  the 
Clark  Hardware  Company,  oooststlng  ot 
tools,  brasses,  nails,  and  other  materials 
which  were  used  In  the  construction  and  op- 
eration of  the  nUU.  In  Jnjy.  1911.  the  pUln- 
tiff  in  error  recovered  a  peraonal  Judgmoit 
against  the  Dwver  Minlng  ft  BedncUm  Com- 
pany.  A  few  days  later  the  sholff  of  Qil- 
pin  county,  under  an  azecotlon  Issued  on 
this  Judgmwt,  levied  upon  and  took  into  hia 
poBsesBlon,  as  the  personal  property  <^  Um 
judgment  debtor,  the  tables,  ^igiiws,  and 
other  equipment  of  the  mill,  which  was  a 
part  and  parcel  of  it,  as  installed  In  the 
building,  and  also  some  tools  and  supplies, 
and  advertised  the  same  for  sale  as  personal 
property.  Prior  to  the  date  fixed  for  the  sale 
of  ttda  property  under  executltm,  the  de- 
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foodants  In  error,  >>iiiiiig  aB  plalntlflB, 
brongbt  salt  against  tbe  Denver  Mlnli^  & 
ReductloD  Company,  the  plaintiff  In  error, 
and  tbe  sheriff  of  Gllptn  countr,  tbe  purpose 
of  wblcb  was  to  foreclose  a  mecbanic's  Hen 
apon  tbe  mill,  Indndlug  the  structure  and 
tbe  machinery  and  equipment  therelo,  which 
embraces  tbe  property  levied  upon  by  tbe 
sberlir  under  tbe  execution  Issued  on  tbe 
plaintiff  in  error's  jn^ment,  and  to  restrain 
tbe  latter  and  tbe  sherlfl  from  Belling  tbls 
property  under  the  execution  by  virtue  of 
which  It  bad  beat  levied  upon.  A  temporary 
Injunction  was  Issued,  restraining  tbe  exe* 
mition  sale.  Tbe  trial  of  tbe  case  resulted  in 
a  jadgmoat,  making  tbe  temporary  injunction 
perp^ual,  and  adjudging  tbe  plaintiffs  en- 
titled to  liens  Qpon  tbe  property  levied  upon 
by  the  sberiff,  the  building  in  wblcb  It  was 
situated,  tbe  lai^  upon  wblcb  tbe.  building 
stands,  and  decreed  that  all  this  property 
sbeuld'  be  sold  In  satisfaction  of  tbe  liens  so 
eBtabUsbed.  To  review  this  Judgment,  Horn, 
tbe  Judgment  creditor,  bas  brought  tbe  case 
bere  on  error. 

[1]  The  first  point  urged  by  counsel  for 
plaintiff  in  error  to  consider  is  tbat  under  tbe 
present  statute  of  Colorado  a  lien  will  not  lie 
against  a  leasehold  Interest  In  real  estate. 
Section  4027,  R.  S.  1008,  provides  inter  alia 
tbat  "any  lien  provided  for  by  tbls  act 
*  *  *  shall  extend  to  any  assignable, 
transferable  or  conveyable  Interest  of  sucb 
owner,  or  reputed  owner.  In  tbe  land  upon 
wblcb  ^acb  building,  atructiu^,  or  other  Im- 
provement shall,  be  erected  or  placed."  Tbe 
act  of  1880,  Session  Laws  of  tbat  ^ear,  p. 
247,  provided  that,  "except  when  otiierwlse 
Indicated,  any  person  hanog  an  assignable, 
transferable,  or  conveyable  Interest  or  claim 
in  or  to  any  land,  building,  structure,  or  oth- 
er property  mentioned  In  this  act,  shall  be 
deemed  an  owner."  Tbls  provision  was  con- 
sidered In  tbe  case  of  Cary  Hardware  Co.  v. 
McCarty,  10  Colo.  App.  200,  50  Pac.  744, 
where  it  was  held  that  by  virtue  thereof  a 
mechanic's  lien  attached  to  a  leasehold  In- 
terest in  real  estate.  Tbe  purpose  of  the  pro- 
visions of  tbe  act  of  1889  and  our  present  act 
was  and  Is  tbe  same,  namely,  to  give  to  those 
entitled  to  a  lien  the  right  to  subject  tbe  own- 
er's Interest  in  real  estate  to  such  lien.  The 
Hen  wfaich  attaches  is  not  limited  to  an  es- 
tate In  fee,  but  extends  to  any  interest  of 
the  person  that  Is  transferable,  assignable, 
or  conveyable  in  the  real  estate  at  whose  in- 
stance and  upon  which  a  building,  structure, 
or  Improvement  is  erected.  For  the  purposes 
of  tbe  act,  sucb  person  Is  deemed  tbe  owner. 
If  be  owns  Uie  fee,  tbe  Hen  Is  upon  the  fee. 
If  be  owns  a  lease  estate,  tbe  lien  attaches  to 
that  interest  Ombony  v.  Jones,  19  N.  Y.  234; 
Badger  Lumber  Oo.  v.  Blalone,  8  Kan.  App. 
121,  54  Pac.  692;  Hathaway  v.  Davie,  82  Kan. 
e93,  6  Pac.  29;  WUllams  v.  Vanderbilt,  145 
IlL  288,  34  N.  E.  476,  21  L.  R.  A.  489,  36  Am. 
St.  Rep.  486.  Tbat  It  was  not  the  purpose 
of  the  act  of  1888  to  limit  Uw  right  to  a 


lien  to  an  estate  in  fee  is  mknifest  from  tbe 
fact  tbat  It  expressly  provides  a  lien  shall 
attach  to  whatever  interest  the  person  has  In 
tbe  laud  at  whose  Instance  tbe  building  or 
structure  or  other  improvement  was  erected 
or  placed  thereon  for  which  tbe  Ilea  is  claim- 
ed; and  further  provides  that  "any  lien 
provided  for  by  this  act  sball  extend  to  and 
embrace  any  additional  or  greater  Interest  in 
any  of  such  property  acquired  by  such  owner 
at  any  time  subsequent  to  tbe  making  of  tbe 
contract,  or  the  commencement  of  the  work 
upon  sucb  structure,  and  before  the  estab- 
lisbmmt  of  sucb  lien  by  process  of  law." 
Section  ^K27,  supra.  Clearly,  these  provi- 
sions were  wholly  unnecessary  If,  as  contend- 
ed by  counsel  for  plaintiff  In  error,  a  Ilea 
could  only  be  asserted  against  an  estate  In 
fee.  The  evldoit  purpose  of  these  provisions 
Is  that  a  mecbanic's  lien  sball  operate  upon 
tbe  estate,  whatever  It  nny  be.  which  the 
person  employing  labor  and  procuring  mate- 
rials for  tbe  oonstruction  of  au.  improvement 
has  In  the  land  upon  which  sucb  improvement 
Is  placed  before  the  Hen  Is  established  by  a 
decree  of  court.  We  think  the  leasehold  In- 
terest of  tbe  Denver  Mining  &  Reduction 
Company  could  be  subjected  to  a  Uen  under 
our  presrat  Uen  act  To  bold  otherwise 
would  be  directly  contrary  to  the  terms  of 
tbls  act 

Tbe  next  proposition  urged  on  l>ebalf  of 
plaintiff  in  error  la  that  tbe  plant  of  ma- 
chinery In  tbe  mill  was  trade  fixtures,  and 
therefore  personal  property  against  which  a 
mecbanic's  lien  would  not  lie,  and  hence  sub- 
ject to  be  levied  npon  under  tbe  execution 
Issued  on  tbe  judgment  obtained  by  plaintiff 
in  error.  In  support  of  this  proposition  It  is 
contended  tbat  tbe  Denver  Mining  &  Reduc- 
tion Company  was  merely  a  tenant,  and  had 
tbe  right  to  remove  the  machinery  on  the 
expiration  or  forfeiture  of  its  lease.  Thi» 
question  Is  not  really  material  In  determin- 
ing whether  or  not  tbe  lien  claimed  by  the 
plaintiffs  attached  to  the  machinery.  '  In 
other  words,  what  tbe  rights  of  tbe  lessee 
may  be,  with  respect  to  removing  tbe  ma- 
chinery, as  against  the  lessor,  is  of  no  par- 
ticular moment  In  ascertaining  the  rights  of 
the  Hen  claimants. 

[2]  The  lessor  and  lessee  might  agree  be- 
tween themselves  that  the  machinery  could  be 
removed  by  the  latter  when  the  lease  expired, 
or  was  forfeited,  or  by  reason  of  tbe  relation 
between  them  it  might  be  that,  Independent  of 
any  agreement,  tbe  machinery  could  be  re- 
moved by  the  lessee  on  the  happening  of  ei- 
ther of  these  events,  and  that  as  between 
them  the  machinery,  in  determining  their 
rights,  would  not  be  regarded  as  a  fixture  or 
part  of  tbe  realty,  but  their  private  agree- 
ment, or  their  respective  rights  in  tbe  ma- 
chinery by  operation  oC  law,  would  not 
change  the  character  of  this  property,  so 
far  as  the  rights  of  third  persons  were  con- 
cerned, who  claimed  a  Uen  thereon  as  realty. 
Mollle  Gibson  U  M.  &  M.  Co.  T.  McNicboIS, 
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M  Cblo.  04,  116  Pae.  lOa;  Dobscbnati  r. 
HolUday.  82  IlL  371;  Batbaway  t.  Davfak 

wpra. 

[3]  The  vital  QuestioD,  then.  Is  wluther  or 
not,  as  between  the  hea  datmanta  and  the 
Irasee,  the  machinery  in  the  building  wbb  a 
part  ot  the  leasehold  interest  of  tb«  latter. 
In  determining  this  auesti<m  the  test  is 
whether  the  lessee  idaced  the  machinery  in 
the  building  and  attached  It  either  to  that 
stnictuie,  or  thB  ground  therein,  in  whole 
or  in  part,  with  the  intuition  that  It  should 
become  a  part  of  a  plant  Intended,  as  a  whole, 
to  constitute  a  mill  or  reduction  works,  the 
purpose  of  which  was  to  «tract  the  values 
from  tailings  and  cmde  ores.  If  was 
the  object,  and  its  use  was  necosary  or  es- 
sential for  the  successful  operation  of  the 
mill  tor  the  purposes  designed,  then  the  ma- 
chinery BO  placed  became  a  part  of  the  lease- 
hold interest  of  the  lessee.  MolUe  Qlbson 
a  M.  &  M.  Co.  V.  McNlcholE^  supra;  Cary 
Hardware  Co.  v.  McCarty,  supra. 

[4]  That  such  was  the  purpose  of  the  les- 
see, that  the  machinery  was  necessary  and 
essential  to  accomplish  the  object  for  which 
it  was  installed,  and  that  each  article  was 
a  component  part  of  the  whole,  the  evidence 
establishes  beyond  question.  The  engine  and 
boiler  were  attached  to  the  ground  within 
the  building.  The  motive  power  generated  by 
these  fixtures  was  communicated  to  shafting 
attached  to  the  building,  which,  in  turn, 
operated  other  machinery  therein.  All  these 
appliances  were  reasonably  necessary  and  es- 
sential to  effect  the  purpose  for  which  they 
were  placed  In  the  bolldlng,  and  were  there- 
fore a  part  of  the  leasehold  interest  of  the 
lessee.  Bad  the  Denver  Mining  &  Machinery 
Company  been  the  owner  of  the  fee  of  mill 
site  No.  39,  and  as  such  owner  had  placed 
the  machinery  In  the  building  in  the  same 
manner  and  for  the  same  purpose  It  did,  as 
lessee,  it  would  hardly  be  contended  that 
such  machinery  could  be  levied  upon  under 
execution  as  personal  property,  either  as 
affecting  its  rights  or  the  rights  of  others 
having  a  prior  lien  upon  the  building  in  which 
it  was  placed.  In  such  circumstances  the  ma- 
chinery would  admittedly  be  a  fixture.  In  the 
case  at  bar  the  situation  and  rights  of  the  par- 
ties are  no  different  from  what  they  would  be 
in  the  supposed  case,  for  the  obvloas  reason 
that  the  question  of  whether  the  machinery 
was  or  was  not  a  fixture  must  be  determined 
by  the  same  rule  In  each  case.  We  have 
determined  that  a  leasehold  estate  may  be 
the  subject  of  a  lien,  and  logically  it  must 
follow  that  whatever  is  a  fixture  of  that 
estate  can  be  subjected  to  the  same  Uen. 
-That  such  is  the  purpose  of  the  act  Is  made 
clear  by  a  consideration  of  anoUier  portion 
of  the  section  4087,  supra,  whereby  It  is 
provided:  "The  liens  granted  by  this  act 
shall  extend  to  and  cover  so  much  of  Uie 
land  whereon  such  bnildii^  stntcture,  or 
improvement  shall  be  made  as  shall  be  nec- 


essary Ua  the  convenient  use  and  occupation 
of  sucb  building,  structure,  or  improvement, 
*  •  •  and  shall  attach  to  all  machlnary 
and  other  flxturea  used  in  connection  with 
any  such  lands,  buildings,  mills,  stmctores,  or 
Improvements."  Suppose  the  lessee  should 
sell  its  leas^old  interest  wltiiout  any  naex- 
vation,  the  machinery  with  which  the  mill 
Is  equipped  would  pass  to  the  purchaser  with- 
out being  specially  mentioned,  or  if  it  should 
sell  the  mill  with  a  clause  conveying  Its 
appurtenances  and  fixtures,  such  ma(^iln^ 
would'  have  been  conveyed  to  the  vendee,  or 
suppose  tbe  Denver  Mining  &  Reduction 
Company  had  seen  fit  to  raise  the  question 
that  its  mill  could  not  be  dismantled  by  the 
execution  creditor  levying  upon  and  removing 
the  maclilnery  therein  as  personal  property, 
for  the  reason  that  such  machinery  was  a 
pert  of  its  estate  In  the  premises;  would 
it  not  be  held  without  question  that  it  was 
not  personal  property?  Counsel  for  plaintiff 
in  error  cite  cases  which  seemingly  sustain 
his  contention;  but  an  examination  of  these 
cases  discloses  that  they  are  distinguishable 
from  the  one  at  bar,  either  because  of  the 
facts  or  for  the  reason  that  the  lien  acts  are 
different  from  ours.  Counsel  concedes  that 
if  the  machinery  bad  been  made  i.  part  of 
the  realty,  and  our  statute  provided  for  a 
lien  against  a  leasehold  interest,  It  might 
as  a  part  of  the  realty  be  Included  In  a  gen- 
eral Um  against  such  realty.  We  think  our 
statute  as  a  whole  beyond  question  does 
provide  for  a  lien  against  a  leasehold  In- 
terest, find  in  determining  to  what  such  lien 
attaches  the  rule  Is  no  different  from  what 
it  would  be  if  the  lien  was  asserted  against 
an  estate  In  fee. 

[S,  I]  It  is  also  contended  the  evidence  dis- 
closes that  some  of  the  articles  for  which 
liens  were  claimed  and  allowed  were  not 
lienable,  and  tbat,  therefore,  the  liens  must 
fait  This  is  not  tenable.  To  tbe  extent  that 
articles  not  lienable.  If  any,  were  furnished 
tbe  lessee,  liens  should  not  have  been  allowed; 
but  tills  wonld  not  defeat  tbe  eptire  liens 
of  the  respective  claimants,  as  In  such  dr- 
cumstances  they  would  be  entitled  to  a 
decree  awarding  them  liens  for  the  value  of 
such  articles  furnished  by  than  as  were 
lienable.  If  liens  were  allowed  for  tbe 
value  of  artldes  not  lienable,  the  Judgment 
(it  the  record  Justified  It)  might  be  modified; 
but  no  error  is  astigned  which  raises  this 
question,  and  hence  it  ta  not  presented  for 
consideration. 

[7]  Tbe  final  question  jaxeeA  is  that  tbe 
11^18  must  fail  because  the  owner  ot  the 
pn^terty — tbat  la,  the  Pewablc  Consolidated 
Gold  Mlnea  Company— was  not  made  a 
party.  This  contention  is  baaed  upon  secUiai 
403S,  B.  S.  1908,  which  provides  that  "the 
ownw  or  owners  ot  the  property  to  wbldi 
such  Uen  shall  have  attached,  and  aU  otber 
parties  claiming  of  record  any  right,  title. 
Interest  or  equity  therein,  whose  title  or  In- 
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terests  are  to  be  charged  with  or  affected 
by  sncb  Hen,  shall  be  made  parties  to  the 
action."  The  owner  meant  by  this  section  Is 
the  person  npon  whose  Interest  In  the  prop- 
erty the  Hen  Ut  claimed,  and  aooKht  to  be 
establtohed.  No  claim  was  made  by  claim- 
ants as  against  the  interest  of  the  Pewabic 
Company.  The  Hens  asserted  and  soaght  to 
be  established  by  claimants  were  limited  to 
the  Interest  of  the  lessee,  and  It  was  there- 
fore the  owner  of  the  property,  as  contem- 
plated by  the  section  of  the  statute  abore 
qnoted. 

The  judgment  of  the  district  conrt  la  af- 
flrAied. 

Judgment  -  affirmed. 

liirSSBR,  a  J..  and  HILLt  J.,  concnr. 


<U  Colo.  EH) 
HARRISON  T.  DENVER  CITT  TRAM- 
WAY CO. 

iSapreme  Court  of  Colomda    April  7.  1913.) 

1.  EhniTEirr  Douaih   (|  Q9*>— Daiuos  to 

PSOPEBTT— OONSTBCCnOlf  Or  SfBOXt  RAII>- 

BOAD— Right  or  Actiok. 

Const,  art.  15,  S  11.  .inbibitB  the  constrnc- 
tion  of  B  street  railroad  in  any  city  without 
the  consent  of  the  locat  street  antborlnes.  Rev. 
St.  1908,  i  5420,  provides  that  the  consent  of 
the  city  to  the  construction  of  a  street  rail- 
road shall  not  protect  such  road  agaiDst  any 
claim  "for  damages  to  private  property  whicb 
othnrwiae,  without  such  consent,  might  be  law- 
faUy  maintained  against"  the  persons  con- 
Btmctins  the  road,  and  Const  art.  2,  |  IB,  pro- 
hibits private  property  from  being  taken  or 
damaced  for  public  or  private  use  without  Just 
compensation.  Beli,  that  the  Uability  of  a 
street  railroad  company  to  a  property  owner 
for  actual  damage  from  the  constrnction  of  its 
road  was  merely  that  which  the  city  would 
have  incurred  If  It  had  bnlit  and  maintained 
the  road. 

[Eld.  Note. — For  other  cases,  tee  Bminent  Do- 
main. Cent.  Dig.  II  171-179;  Dec.  Dig.  {  eO.*] 

2.  EhfiNBNT  Domain  (|  100*>— StTBJscTs  or 

COMPENSATIOB'— DaUAOIRO  PBOPEBTT. 

A  physical  damage  to  private  property  by 
the  construction  of  a  street  railroad,  as  con- 
tradistinnished  from  personal  annoyance  or 
InooninenMnce  from  operating  the  car^  is  nee- 
easary  to  «itltle  a  property  owner  to  recover 
damafces  nnder  Const  art.  2,  i  15.  prohibiting 
the  damaging  of  private  property  for  public  or 

Srivatc  use  without  compensation;  mere  inci- 
ental  Injories  arising  from  a  carieftil  exercise 
of  the  power  of  eminent  domain  being  damnum 
absqne  Injuria. 

[Bd.  Note.— For  other  cases,  see  Emment  Do- 
main. Cent  Dig.  ||  206-264,  267 ;  Dec  Dig.  S 
lOO.*] 

8.  ElDNEnT    DOHAIN    (|    100*>— PABTICnUB 
tTSBB—^TBKrr  RAIUtOAD& 

Incidental  injuries  arising  from  a  careful 
exercise  of  the  nght  given  by  a  city  to  use 
■treets  are  damnum  atwque  iujuria,  unless  the 
nse  be  extraordinary  or  unusual,  or  causes  un- 
reasonable clianges  in  the  street;  when  damages 
to  private  property  therefrom  may  be  recovered 
1^  the  property  owner. 

[Ed.  Note. — For  other  cases,  tee  Eminent  Do- 
main. Cent  Dig.  H  256-264.  267;  Dec  Dig.  | 
100.*] 


4.  EwNEKT  Domain  {{  100*>~XJ8B  «i  Btbeet 

—Street  Cab  Compakt. 

The  use  of  streets  for  a  street  railroad  is 
an  ordinary  use.  if  the  road  be  properly  con- 
structed, which  does  not  increase  the  servitude 
upon  the  streets  so  as  to  entitle  abutting  prop- 
erty owners  to  additional  compensation,  and 
the  mere  fact  that  the  construction  of  a  street 
railroad  track  caused  an  additional  number  of 
cart  to  operate  on  the  line,  resulting  in  increas* 
ed  vibration  and  noise  near  private  property, 
and  that  one  rail  was  only  three  feet  from' the 
curb,  would  not  entitle  such  property  owner  to 
damages. 

[Bd.  Note.— For  other  cases,  see  Drainent  Do- 
main. Cent  Dig.  H  256-264.  267;  Dfc  Dig.  I 
100.*] 

5.  Ehineitt  Dokain  (I  106*>— Dahaob  to 
Pbopebtt— Use  bt  Stbket  Cabs. 

The  mere  fact  that  street  railroad  tracks 
are  laid  so  close  to  an  abutting  owner's  proper- 
ty that  vehicles  cannot  stand  between  the  track 
and  the  sidewalk  does  not  entitle  such  owner 
to  recover  for  property  damaged  under  the 
damage  clause  of  Const  art  2,  1 15. 

[Ed.  Note.— For  other  cases,  see  E}minent  Do- 
main, Cent  Dig.  II  256-264,  267 ;  Dec  Dig.  g 
100,»] 

6.  Stbeet  Railboadb  (|  28*)— Use  of  Stbxbt 

— Right. 

A  street  railroad  company,  as  well  as  abut- 
ting property  owners  and  the  public  generally, 
are  each  entitled  to  the  reasonable  nse  of  the 
streets,  having  due  regard  to  the  rigbte  of  the 
others. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  »  39-42,  44,  45,  56,  61,  63- 
66;   Dec.  Dig.  |  28.*] 

7.  Eminent  Domain  (|  100*) —Damage— Na- 
tdeb  of  Damage. 

To  recover  for  property  damaged  under  the 
damage  clause  of  Const,  art  2,  |  15,  prohibit- 
ing private  property  from  being  damaged  for 
public  or  private  use  without  just  compensa- 
tion, plaintiff  most  show  that  the  injury  to  Um 
was  different  in  kind  as  well  as  greater  in  de- 
gree than  that  suffered  by  the  public  generally, 
BO  that  a  mere  showing  by  an  abutting  proper- 
ty owner  of  damage  from  the  constructioo  of  a 
street  railroad  line,  oonslstlng  of  load  and  dis- 
agreeable noises  and  vibrations  produced  by  the 
cars,  and  of  the  fact  that  a  conveyance  could 
not  stand  between  the  curb  and  the  track  were 
merely  incidental  injuries,  Buffered  by  the  pub- 
lic EenerallT  na  well  as  sneh  owner,  so  that  he 
could  not  recover  therefor, 

[Ed.  Note. — For  other  cases,  see  Bmlnent  Do- 
main, Cent  IMg.  H  256-261,  267:  Dec  Dig.  1 

loa*] 

Husser,  0.  J.,  and  Scott,  J.,  dissentlnf. 

En  Banc.  Error  to  IMstrlcC  Court,  City 
and  County  of  Denver;  Hubert  L.  Bhattuck. 
Judge. 

Action  by  3.  Henry  Harrison,  administra- 
tor of  Mary  T.  Macon,  deceased,  against  the 
Denver  City  Tramway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  errw. 
Affirmed. 

R.  T.  McNeal,  of  D^ver,  for  plalntlfl  in 
error.  Gerald  Hnghea  and  Howard  3.  Rob* 
ertiion,  both  of  Denver,  for  defendant  In 
error. 


WHITE,  J.  December  9,  1907,  Mary  V. 
Macon  brought  salt  against  the  I^nvw  City 
Tramway  Company  for  damages  claimed  to 
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bare  been  sustained  as  a  result  of  Injury  to 
lier  residence  pro[>erty.  The  coinplalnt,  as 
amended,  alleges,  In  eubstance,  that  since 
NoT^ber,  1800,  the  plaintUI  has  owned  and 
been  In  possession  two  described  lots  at 
tbe  comer  of  Ogd«t  street  and  Eleventh 
avenue,  In  tUe  dty  and  county  of  Denver,  to- 
gether with  a  2%  story  brick  dwelUn^^ouse 
of  14  rooms,  irituate  thereon,  and  occulted  by 
her  as  a  residence:  that  prior  to  certain  acta 
of  defendant  hereinafter  set  forth  the  plain- 
tiff's property  was  of  great  valne  as  a  dwell- 
ing, and  the  location  thereof  one  of  the  most 
desirable  In  tbe  dty;  that  Ogden  street  ex- 
tends in  a  northerly  and  southerly  direction, 
and  is  80  feet  wide  between  the  carbs  in 
front  of  plaintiff's  residence;  that  Eleventh 
avenue  extends  in  an  eastraly  and  westerly 
direction ;  that  for  10  years  prior  to  1907  .tt|e 
defendant,  under  a  franchise  from  the  dty, 
operated  a  donble-tradc  electric  street  car 
line  frmn  tbe  boslness  section  of  the  dty  on 
Eleventli  avenne  to  its  Intersection  with 
Ogden  stxeet;  thence  on  Ogd«i  street  north 
by  curves  to  Twelfth  avenue;  thence  east  to 
Fillmore  street ;  that  In  the  suouner  of  1907 
the  defendant,  under  its  franchise,  eztoided 
its  Eleventh  avoine  car  line  from  FUImore 
street  16  blocks  eastward,  and  connected  the 
same  with  its  Falrmonnt  line,  and,  over  the 
I>rotest  of  idaintlff,  likewise  constructed  an 
additional  line  from  its  southerly  track  on 
Eleventh  avenue  by  a  sharp  carve  Into  and 
upon  (^en  street  to  Ninth  avenue;  thence 
easterly  and  then  northerly  through  Down- 
ing street  to  Eleventh  avenue,  and  thence 
west  to  an  Intersection  with  Its  tracks  at 
Eleventh  avenue  and  Ogden  street;  that  in 
front  of  plalntUTs  residence  tbe  west  rail 
of  dtfCendant's  tracks  on  Ogden  street  Is  13 
feet  at  Its  most  remote  point  from  the  curb, 
and  at  Its  least  remote  point  3  feet  there- 
from; that  tbe  cars  upon  said  track  pass 
within  about  36  feet  of  the  front  of  plaln- 
UfTa  residence,  while  tbe  cars  on  Eleventh 
avenue  pass  within  about  40  feet  of  the 
north  line  th^eof;  that  since  tbe  construc- 
tion of  the  extended  and  additional  lines 
defendant  has  run,  and  continues  to  run.  Its 
electric  cars  past  plaintiff's  house  over 
such  tracks  at  the  rate  of  40  ears  per  hour ; 
that  prior  to  tiie  ccmstruction  of  sudi  addi- 
tional lines  south  through  Ogden  street  vlsl- 
ton  and  others  wishing  to  approach  plain- 
tiff^ residence  by  carriage,  automobile,  or 
o-Qux  v^des  were  accustomed  to  alight 
and  leave  their  vebides  in  satety  In  front  of 
her  reddence;  that  subsequently  thereto 
they  have  been  deprived  of  such  prlvll^e 
by  Che  frequency  with  whidi  cars  are  operat- 
ed upon  said  tracks,  and  are  compelled  to 
alight  at  the  rear  entrance  on  Eleventh 
avmue  or  elsewhere  than  at  the  sidewalk 
In  front  of  her  reddeuce;  that  the  frequent 
passage  of  cars  over  the  carves  of  the  tracks 
makes  a  loud,  grinding,  shrill,  and  nerve- 
racklng  noise,  and  jars  the  building  and 
creates  alnuist  a  constant  rumbling,  disturb- 


ing sound,  accompanied  by  the  ringing  and 
clanging  of  alarm  bdls  and  dan^r  dgnals; 
that  It  is  th«»by  made  Impoadble  the  great- 
er portion  of  the  time  tor  Inmatee  of  her 
home,  or  vteltors  tli)ereln,'to  OEmdnct  on  tie 
veranda  or  in  the  front  rooms  conversation 
in  an  ordinary  ttme  of  vdc^  or  enjoy  any 
f6rm  of  social  Intercourse  or  entertelbment 
during  the  day  or  evening,  or  enjoy  undis- 
turbed sleep  at  night,  or  occupy  the  house 
with  any  degree  of  onnfort  or  qnl^ode; 
that  by  reason  of  such  thlnsi  tiie  reaital  and 
sdllng  value  of  her  property  has  beoi  greatiy 
depreciated  to  the  plaintiff's  damage,  etc. 
A.  danurrer  to  the  amended  complaint  was 
sustained  and  the  plaintiff  brings  the  cause 
here  for  review.  The  demurrer  inter  aUa 
dialleived  the  sufflcioicy  of  the  facta  stated 
to  constitute  a  cause  of  action. 

[1]  Section  11  of  arUde  16  of  the  Constitu- 
tion inhibits  the  construction  of  a  street 
railroad  In  any  dty  without  the  consent 
of  the  local  authorities  having  control  of  Its 
streets.  Section  6420,  B.  B.  1908,  re-enads. 
In  effect  the  constitutional  provision,  and 
further  declares  substantially  that  the  con- 
sent upon  the  part  of  a  dtg  to  the  oxistrue- 
tion  of  a  street  railroad' therein  sball  not 
operate  to  relieve  or'  protect  those  constmct- 
ing  the  road,  etc.,  "against  dny  daim  fbr 
damages  to  private  property,  which  othw- 
wlse,  without  such  consent,  might  be  lawful- 
ly maintained  against"  the  persons  construct- 
ing the  road.  Sectlcm  16  of  article  2  of  the 
Constitution  declares  **that  private  property 
shall  not  be  taken  or  damaged,  for  public  or 
private  use,  without  just  compensation.*' 
Undor  these  provisions  of  the  law,  damages 
to  private  property  by  whomsoever  caused 
and  for  whatsoever  purpose  must  be  paid; 
and  the  defendant,  though  armed  and  pro- 
tected by  the  power  ot  eminent  domain,  must 
respond  to  plalntUf,  if  in  the  construction  of 
its  road  It  has  taken  or  damaged  her  pn^ 
erty.  However,  neither  the  constitutional 
inhibition  against  the  construction  of  a 
street  railroad  In  a  c^ty,  without  the  coaseaxt 
of  the  local  authorities,  nor  the  consent  of 
the  munidpallty  to  the  construction  of  de- 
fendant's road,  enlarged  or  lessened  tbe 
rights  of  plaintiff.  H«r  rights  depoid  solely 
upon  whether  her  property  has  been  taken  or 
damaged.  Tbe  constitutional  inhibition  rec- 
ognizes the  right  of  dties  to  control  th^ 
streets,  while  the  statntcwy  jnovislon  makes 
It  certain,  as  between  munldpalitles  and 
those  constructing  street  railroads  therein, 
that  the  latter  sball  make  compensatioa  for 
private  pnQ>erty  taken  or  damaged  In  the 
construction  of  such  public  works.  In  otlier 
words,  as  to  the  liability  for  compensatioa 
for  private  proper^  taken  <a  damaged,  those 
constructing  the  road  stand  in  the  place  of 
the  dty.  Bo  in  the  case  at  bar.  If  tbe  dty 
of  Denver  bad  constructed  and  operated  the 
road  in  question  In  the  same  place  and  man* 
ner  as  has  the  defendant,  and  no  cauae  of 
action  arose  thereby  against  tiie  nnuUdpal- 
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ity  and  In  faror  of  plalntlfl,  none  has  arisen 
In  ber  faror  by  reason  of  the  constrnetlon 
and  (deration  oT  the  road  by  defendant 

[I]  A  physical  taking  of  plaintiff's  property 
was  not  essential  to  a  cause  of  action  In  her 
favor,  but  physical  damage  thereto,  as  cou- 
tradlstlnKnlshed  from  personal  annoyance  or 
Inconvenience,  was.  It  mnst  ap[>ear  that 
plaintiff  bad  some  rl^t  In,  oser  of,  or  Interest 
pertaining  to  the  property  which  has  been 
wholly  or  partially  destroyed  before  she  can 
DMlntaln  a  cause  of  action  for  damages  to 
ber  property.  The  right  disturbed  may  be 
either  pnbllc  or  private,  bat  It  must  be  a 
right  whldi  she  enjoyed  In  connection  with 
ber  property,  and  which  gave  to  it  an  addi- 
tional value,  and  without  which,  or  as  affect- 
ed by  the  disturbance,  the  property  Itself  Is 
damaged.  The  disturbance  of  tlie  right  or 
easement  may  be  at  a  distance  from  tbe 
property  injured,  but  the  interference  must 
t»e  wlUi  some  rl^t  held  with  r^rd  to  that 
property.  As  said  in  Gilbert  v.  Greeley  S.  L. 
*  P.  By.  Go^  13  CJolo.  601.  606,  22  Pac.  814, 
SIR:  "Private  property  must  'be  takra,  or 
private  property  mnst  be  damaged,  before  a 
came  of  action  arises.  Tbe  damage  most  be 
to  the  property,  or  its  appnrtoiances,  or  it 
mnat  affect  some  right  or  Interest  wblch  the 
owner  ^oys  in  connection  with  the  i^per- 
ty,  and  which  la  not  shared  with  or  oijoyed 
hj  tb»  puUlc  generally."  The  injury  sus- 
tained mint  be  damages  to  her  j/rowxtr,  not 
inddental  Injuries  arising  from  a  careful  ex- 
odse  ot  legal  rights  by  deCendant  in  a  man- 
ner ttaA  does  not  invade  tbe  legal  rights  of 
phdnflff.  The  inrinciple  ex^wsaed  in  tbe 
lAnse  "damnum  absque  Injuria"  has  not  been 
r^ealed.  City  of  Dmrer  v.  Bayer,  7  Ocdos, 
lis,  2  Pae.  «;  Denver  Or.  B.  Ob.  v.  Nestor, 
10  Cola  <08,  16  Pa&  714.  Ey>r  annoyance 
and  Inconvenloce  to  owners  of  ivlvate  proper- 
ty arlsiiv  from  the  lawfol  and  reasonable  acts 
ef  anothw,  or  tlw  lawful  and  reasonable  use 
by  .aaotber,  without  n^EUfenee  and  without 
malice,  of  that  which  is  Ills,  no  matter  how 
seriously  snch  acts  may  d^vedate  ti»  mar- 
ket price  of  adjoining  pnverty,  the  owner 
thereof  Is  without  remedy.  Tlie  fundamental 
law  gives  'a  remedy  for  private  property  tak- 
en or  damaged  by  requiring  payment  there- 
for, but  does  not  extend  ttiat  remedy  to  In- 
clade  compoisation  tm  personal  annoyance 
and  inconvenience  suffered  reason  of  the 
proper  and  reasonable  operation  of  either 
pnbllc  works  or  private  enterprises. 

[t]  Moreover,  it  Is  certain  from  our  ded- 
slona  that  a  mnnldpallty  in  tbls  state  may 
use  or  authorize  Its  streets  to  be  used  for  all 
ordinary  and  necessary  uses  to  whlcb  city 
streets  are  usually  subjected,  and  to  sticb 
further  local  uses  and  means  of  conveyance 
as  tbe  lawmaking  power  may  have  antbor- 
ized  -for  the  streets  and  thoroughfares  of  the 
entire  dty,  and  tbat  incidental  injuries  aris- 
ta from  a  careful  exercise  of  those  rights 
are  damnum  atisque  Injuria;  but  as  to  ex- 


traordinary or  unusual  uses  or  unreasonable 
changes  In  tbe  street  no  sndi  immunity  ex- 
ists. City  of  Denver  v.  Bayer,  supra;  CHy 
of  Denver  v.  Vemla,  8  Colo.  399,  8  Pac.  856 ; 
Denver  Clr.  R.  Co.  v.  Nestor,  supra;  D.  &  S. 
F.  B.  Co.  V.  Domke,  11  Colo.  247,  17  Pac.  777; 
Gilbert  v.  Q.  S.  U  8c  P.  L.  R.  Co.,  supra; 
Pueblo  V.  Strait,  20  Colo.  13.  36  Pac.  789,  24 
L.  R.  A.  392,  46  Am.  St.  Rep.  273;  City  of 
Denver  v.  Bonesteel,  30  Colo.  107,  69  Pac. 
5^;  Lelpn-  v.  Denver,  36  Colo.  110,  85 
Pac  849,  7  L.  R.  A.  (N.  S.)  108.  118  Am. 
8t  Rep.  101,  10  Ann.  Cas.  847.  As  said 
by  Mr.  Justice  Helm  In  his  concurring  opin- 
ion in  Denver  Clr.  B.  Co.  v.  Nestor,  supra*. 
"Tbe  framers  of  the  Constitution  and  the 
people  who  voted  for  Its  adoption  under- 
stood that  with  this  instrument  in  force 
certain  injuries  suffered  by  the  proprietor  of 
land  through  the  legitimate  and  careful  im- 
provement of  adjoining  ground  would  contin- 
ue to  be  wrongs  for  which  the  law  provides 
no  remedy.  So,  also,  did  the  convention  and 
the  people  understand  that  the  abutting  lot 
owner  would  anticipate  In  making  bis  pur- 
chase that  the  atveet  would  necessarily  be 
occupied  by  the  local  puUlc  for  all  the  usual 
and  ordinary  uses  of  a  highway;  tbat  the 
dty  would,  from  time  to  time,  under  tbe 
statutory  powers  -  conferred,  so  diange  and 
Improve  the  street  as  to  render  it  more  con- 
venient and  useful  for  such  purposes;  and 
tbat  Inddental  Injuries  Indirectly  resulting 
to  him  from  sudi  Improvouents  would  still 
be,  as  they  were  before,  the  Constltatlon, 
wrongs  without  a  legal  rttnedy.** 

And  In  speaking  of  the  power  9t  tbe  tltj 
over  its  streets  in  City  of  Denver  v.  Bayet, 
siQwa,  we  said:  'In  determining  what  ^ng- 
es  and  Improvements  are  most  condudve  to 
<the  greater  coovwlenee  of  the  pubUt^.  the 
conndl  eserdsea  a  large  dlscrrtlon.  And 
unless  unreasonable  changes  are  made,  or 
Injury  results  to  the  adjoining  premises 
throu^  the  unAUlfnlness  or  n^illgence  of 
those  employed,  the  owno-  Uiereof  will  not  be 
heard  to  cunplaln,  thon^  In  ftict,  the  real 
value  and  convenience  of  his  i«operty  are 
diminished  thereby;  for  In  pnrdiasliig  bis 
lot,  or  in  relinquishing  the  pnbllc  easement, 
he  is  ctmdusively  presumed  to  have  cont«n- 
iriated  this  power  and  authoti^  of  the  mn- 
nlctpal  government,  and  Is  held  to  have  ahtlcfr 
pated  any  Injury  to  his  abutting.  land  result- 
ing from  a  reasonable  and  proper  exercise 
thereof."  And  in  Lelper  ▼.  ■Denvw,  supn, 
many  cases  are  reviewed,  and  It  Is  held  that 
an  "abutting  lot  owner  was  bound  to  antici- 
pate. In  making  his  purdiase,  that  the  street 
would  necessarily  be  occupied  by  the  local 
public  for  all  tbe  usual  and  ordinary  pur- 
poses of  a  highway,  and  that  tbe  city  would, 
from  time  to  time,  so  change  and  improve 
the  street  as  to  render  It  more  convenient 
for  such  purposes,  and  that  indirect  injuries 
rrauMng  to  him  therefrom  remain  now,  as 
they  existed  before  the  constitutional  provi- 
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alon  was  adopted,  wrongg  wltbont  a  legal 
remedy."  Wben  lands  are  taken  or  dedicat- 
ed for  a  town  or  dty  street;  the  nature  and 
extent  of  fbe  public  right  therein  are  well 
defined.  Such  lands  are  acquired  for  the 
purpose  of  providing  a  means  of  free  passage 
common  to  all  the  people.  When  a  street  is 
laid  out,  It  may  be  rightfully  used  throi^- 
out  Its  entire  extent  In  such  manner  as  will 
render  it  most  useful  for  a  highway.  And 
unless  unreasonable  changes  are  made  there- 
in, or  it  is  subjected  to  an  extraordinary  or 
unusual  use,  or  Injury  results  to  the  adjoin- 
ing premises  through  faulty  or  improper  con- 
struction, the  owner  of  such  premises  has  no 
cause  of  action,  though,  in  fact,  the  real  val- 
ue and  convenience  of  his  property  are 
diminished  thereby.  City  of  Denver  t.  Bayer, 
sapra;  Pueblo  v.  Strait,  supra;  Leiper  t. 
Denver,  supra.  Such  changes  and  uses,  if 
properly  made  and  controlled,  do  not  in  any 
substantial  respect  destroy  the  street  as  a 
means  of  free  passage  common  to  all  people, 
nor  ordinarily  impose  thereon  an  additional 
servitude.  By  the  reasonable,  ordinary,  usu- 
al, anl  lawful  use  of  a  right  already  fully 
vested  in  the  public,  abutting  property  is  not 
thereby  damaged  In  a  manner  that  can  be 
made  the  basis  of  additional  compensation 
under  the  constitutional  provision. 

[4]  It  is  equally  well  settled  that  the  use 
of  the  streets  In  municipalities  for  a  street 
railway  is  one  of  the  ordinary  and  usual 
purposes  for  which  such  streets  and  high- 
ways may  be  used,  and  does  not,  when  prop- 
erly constructed  with  due  regard  to  existing, 
local  conditions,  augment  the  burden  or  serv- 
itude upon  the  street  so  as  to  entitle  the 
owner  of  abutting  property  to  additional 
compensation.  Cooley  on  Const  Iilm.,  p.  683 ; 
Dillon  on  Manic.  Cor.  (4th  Ed.)  §  72:1:  El- 
liott on  Roads  and  Streets,  8$  698.  699  ;*  Booth 
on  Street  Railways,  8S  82,  83;  Joyce  on  Elec- 
tric Laws.  IS  336,  339,  341;  San  Antonio,  etc., 
Ry.  Co.  V.  Limburger,  88  Tex.  79,  30  S.  W. 
633,  G3  Am.  St  Rep.  730;  Rafferty  v.  Cen. 
Trac  Co.,  147  Pa.  679,  23  Atl.  884,  30  Am. 
St  Rep.  763;  Wagner  v.  Bristol  B.  L.  Ry. 
Co.,  108  Ya.  tm,  62  S.  E.  391,  25  L.  R.  A. 
Qi.  S.)  1278;  Placke  v.  Un.  Depot  R.  Co., 
140  Mo.  634,  41  S.  W.  S1& 

On  tbla  p^^  in  Ransom  t.  dtlzeas*  Rail- 
way Co.,  104  Mo.  376,  le  S.  W.  416,  it  Is 
said:  "Stud!  a  street  railway  as  this,  so 
laid  and  operated  as  not  to  materially  im- 
pair access  to,  or  the  enjoyment  of,  the 
adjacent  property,  may  lawfully  be  jdaced  in 
the  public  highways  of  the  city,  U  express- 
ly sanctioned  by  proper  antliority.  Such  a 
use  does  not  Impose  any  additional  burden 
entitling  the  owner  of  adjoining  land  to 
compensation;  nor  can  It  be  Justly  regarded, 
at  the  present  day,  as  any  substantial  Im- 
pairment of  the  public  easHDent  or  of  the 
private  rights  of  proprietors  of  land  abutting 
on  the  street"  And  In  Placke  v.  Vnlon  De- 
Vot  a.  Co.,  supra,  it  is  said:   "We  tUnk  It 


moat  now  he  regarded  as  settled  law  Oiat 
an  electric  street  railway  laid  to  grade  la 
not  an  additional  servitude,  and  does  not  In- 
fringe upon  the  property  rights  «t  those 
whose  lots  abut  on  the  street'* 

Testing  the  complaint  before  na  by  the 
rules  announced,  It  is  clear  that  no  cause 
of  action  Is  stated  therein.  It  contains  no 
allegation  that  the  railway  track  is  above  or 
below  the  surface  of  the  street  or  was  In 
any  wise  Improperly  or  negligently  construct- 
ed, or  that  the  road,  as  a  structure,  in  any 
way  hampers  Ingress  or  egress.  The  grava- 
men of  the  complaint' is  the  additional  num- 
ber of  cars  operated  on  the  line,  with  the 
consequent  Increase  in  vibration  and  noise 
by  reason  thereof.  While  It  la  alleged  that 
at  one  point  in  front  of  plalntUTs  resld^ce 
the  west  rail  of  defendant's  road  la  but  three 
feet  from  the  curb,  it  Is  not  claimed  that 
thereby  ingress  and  egress  to  plaintilTa  prop- 
erty is  affected.  The  Inconvenience  alleged 
In  that  respect  arises  from  "the  frequ^icy 
with  which  cars  are  operated  upon  said 
tracks,"  and  in  no  sense  from  the  structure 
itself.  The  defendant  is  not  liable  for  In- 
convenience of  either  character,  because  they 
are  merely  incident  to  the  use  of  the  high- 
way for  public  travel.  Denver  &  S.  F.  Ry. 
Co.  et  aL  v.  Hann^n,  43  Colo.  122,  96  Pae. 
343,  16  L.  B.  A.  (N.  S.)  874,  127  Am.  St  Bep. 
100. 

IB,  6]  The  mere  fact  that  street  car  tracks 
are  laid  so  close  to  an  abnttlng  owner's  prop- 
erty as  not  to  permit  vehicles  to  stand  be- 
tween the  tracks  and  the  sidewalk  does  not 
constitute  a  cause  of  action  In  favor  of  the 
abutting  property  owner  under  the  damage 
clause  of  the  Constitution.  Wagner  v.  Bris- 
tol Belt  Line  Ry.  Co.,  supra.  The  right  to 
the  use  of  the  street  Is  the  same  after  the 
tracks  are  laid  and  the  cars  running  thereon 
as  it  was  befor&  Both  he  and  the  defmdant 
company,  and  likewise  the  public  generally, 
are  entitled  to- Its  reasonable  use  with  doe 
regard  to  the  rights  of  each  and  all.  Denver 
City  Tram.  Co.  v.  Wright  47  Colo.  366,  107 
Pac.  1074;  Carson  v.  Central  R.  Co.,  36  CaL 
325,  327. 

As  said  in  San  Antonio  Rap.  Tran.  Ry.  Co. 
V.  Umburger,  snpra,  88  Tex.  86,  30  a  W. 
535,  63  Am.  St  Rep.  730:  "In  regard  to  the 
matter  of  access  to  the  property,  the  ques- 
tion is  not  whether  the  construction  and 
maintenance  of  the  railway  interferes  with 
the  ingress  and  egress  to  and  from  the  store- 
houses, bat  It  is  whether  such  construction 
and  malntffliance  Infringe  upon  the  right  of 
access.  It  is  posdble  that  the  operation  of 
a  line  of  (minibuses  or  dnys,  or  the  freqaent 
passage  of  all  kinds  of  vehicles  for  the  con- 
veyance of  persons  or  property,  may  awlons- 
ly  interfere  with  and  obstruct  the  occupants 
of  the  buildings  in  the  receipt  and  delivery 
of  goods;  and  yet  It  could  not  be  held  that 
such  Interference  was  nnlawfal.  Every  cme 
has  the  right  to  tlw  use  of  the  street  for  tli» 
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pnrpoae  tor  which  It  was  dedicated,  and  stiU 
In  any  crowded  tlioroughfare  the  driver  of 
any  one  Tehlele  almost  necessarily  Interfms 
with  the  passage  of  some  other.  One  cannot, 
however,  unreaamably  delay  to  tba  obstmc- 
tlon  of  another.  So  with  the  case  of  a  street 
railway.  Its  passage  may  be  lawfully  Inter* 
fered  with  by  persons  lawfully  using  the 
thoroughfiire  for  pleasure  or  for  business. 
It  may  obstruct  the  passage  of  other  t^- 
dea ;  but  it  cannot  legally  do  so,  except  upon 
reasMiable  necessity.  The  right  of  the  com- 
pany to  move  Ita  cars  over  its  track  Is  not 
snqierloa:  to  the  right  of  another  person  In 
the  use  ctf  the  street" 

And  in  Rafferty  t.  Central  Traction  Co., 
snpra.  It  is  said  that  if  at  any  time  the 
abatting  owner  has  occasion  for  the  presence 
of  vehicles  on  the  street  in  front  of  his  ptop- 
erty  to  take  away  or  deliver  persona  or 
goods,  he  may  exercise  that  right  for  such 
reasonable  time  as  is  necessary  for  his  pur- 
pose; and,  if  In  aueh  exerdae  of  tlie  right 
the  passage  of  street  cars  is  impeded,  they 
must  wait 

[7]  Mf^over,  the  well-reoqpiised  mle  is 
that  in  order  for  a  plaintiff  to  state  a  cause 
of  action  under  the  damage  clause  of  the 
Constltatton  be  must  allege  facts  showing 
that  the  injury  to  him  is  not  only  greater  In 
d^ree,  but  dtffetent  la  kind  from  that  snf- 
tered  by  the  public  at  largfc  Ihe  complaint 
contains  no  such  allegations.  The  annoy- 
ance, diaconfbrt,  and  Injury  aoffered  by  the 
plaintiff  from  the  loud  and  disagreeable  nois- 
es and  vibrations  product  by  the  can  iiass- 
lag  over  the  tracks  and  around  tbe  curves, 
and  the  ringing  of  alarm  bells  at  the  place 
and  times  in  question,  are  the  same,  acept 
in  d^re^  as  are  suffved  by  the  puMtc  gen- 
erally as  far  as  such  soun^  and  vibrations 
are  heard  and  felt  And  as  to  Injury  to  the 
Ingress  and  egress  to  and  from  the  premises 
it  is  not  different  in  kind  from  that  suffered 
by  every  other  owner  of  ^operty  along  the 
street  The  use  of  the  street  by  any  one  In 
the  most  careful  manner,  whether  by  op- 
erating street  cars  thereon,  driving  teams  or 
ftubHDobUes  or  other  vehicles  over  the  same, 
or  traveling  upon  foot,  does  to  scnne  extent 
obstruct  ingress  and  egrew  to  and  from  the 
ivoporty  abutting  upon  the  street  But  these 
are  temporary  and  passing  inconveniences, 
and  affect  the  general  public  in  ttxe  same  man- 
ner as  they  affect  the  abutting  property  owner, 
differing  only  in  degree.  Romer  v.  St.  Paul, 
eta,  Ca,  75  Minn.  211,  77  N.  W.  825,  74  Am. 
8t  B^.  455.  Whether  street  car  tracks  are 
at  the  side  or  in  the  center  of  the  street,  If 
they  damage,  In  the  constitutional  sense,  an 
abutting  property  owner's  ingress  and  egress 
to  and  from  the  street  he  baa  a  cause  of 
action.  But,  as  said  In  the  syllabus  of  Wag- 
ner V.  Bristol  Belt  lilne  Ry.  Co.,  aupra:  "An 
abutting  owner  Is  not  entitled  to  damages 
merely  because  his  property  is  made  less  de- 
sirable and  less  comfortable  as  a  residence 


by  reason  of  the  fact  that  a  street  car  track 
ia  laid  on  the  ^de  of  the  street  nut  to  hla 
residence  Instead  of  In  the  center  of  Qie 
street  When  the  acts  complained  of  amount 
simply  to  an  inconvenience  or  discomfort  of 
the  occupants  ot  the  property,  but  the  prop- 
erty itself  does  not  suffer  any  diminution  in 
substance  and  is  not  rendered  Intrinsically 
less  valuable  1^  reason  ot  the  public  use, 
th«e  can  be  no  reoovei?.  The  pnqperty  is 
not  damaged  within  the  meanli^  of  the  Con- 
stitution.'' 

The  conclusions  we  have  reached  herein 
are  in  accord  with  the  principles  this  court 
has  heretofore  announced,  and  likewise  con- 
sistent vrlUi  the  bot-reaaoned  cases  In  other 
JurlsdlctiwuL  So  It  Is  unneoessary  to  con- 
tinue the  discussion  fnrUier.  The  Judgment 
Is  affirmed. 

JFudgmmt  affirmed. 

MlTi^SR,  0.  J.  fdlssoiting).  Bach  caae  is 
governed  by  ita  own  peculiar  tacts.  As  1 
read  the  oomidalnt,  it  appears  to  me  that  It 
alleges  tecta,  whl^  if  not  denied  or  If  not 
explained,  are  sufficient  to  show  that  ttie 
property  in  question  has  suffered  such  spedal 
damage  aa  to  call  for  compensation  within 
the  true  intent  and  meaning  ot  the  proviaion 
of  our  Gonstitntton,  which  says,  *^rhat  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  or  inrlrate  use  without  Just  com- 
pensation" (Const,  art  2,  t  IS),  as  that  pro- 
vision has  been  heretofore  construed  by  this 
court  The  demurrer  should  have  been  ovei^ 
ruled. 

SGCyPT,  X,  joins  with  me  In  this  dissent 


(64  Colo.  1SL) 
PINNACLE  GOLD  MINING  CO.  et  sL  t. 
POPST  et  aL 
(Snpreme  Court  of  Colorado.    April  7,  1913.) 

1.  BZECUTORB  AND  ADHINISTBAT0B8  <|  349*)—^ 

Salb  or  Rbaltt  to  Pat  Dbbts— Oolutbs* 

Ai.  Attack. 

Where  the  county  court  has  no  Jurisdiction 
over  proceeding  to  sell  a  decedent's  real  estate 
to  paj;  debts,  or  over  the  parties,  and  the  want 
of  juriedtction  U  diacloeed  by  an  inspection  of 
the  record,  a  decree  orderinir  a  sale  ia  void,  and 
can  be  attacked  either  directly  or  collaterally; 
but  where  the  jurisdictiooal  Infirmity  can  be 
discovered  only  by  evidence  aliunde  toe  record, 
the  jud^ent  is  voidable  only,  and  is  good  until 
set  aside,  reversed,  or  declared  void  in  a  suit 
brought  to  try  that  very  issue. 

[Ed.  Note.— For  other  cases,  see  Executors 
SDd  Administrators,  Ceot  Dig.  11  1440,  144^ 
1455 ;  Dec  Dig.  |  349.«] 

2.  ElXBCUTORS   AND   ADiaRISTBATOBS  (f  836*) 

— Salb  op  Rbaltt  to  Pat  Dibts— Pbti- 

TION, 

An  administrator'tf  petition,  showing  that 
the  amount  and  value  of  a  decedent's  personal 
estate,  as  shown  by  the  inventory  and  appraise- 
ment, wag  S4,108,  that  $108  thereof  consisted 
of  household  goods  and  furniture  exempt  from 
sale  for  the  payment  of  debts,  that  the  remain- 
der of  the  estate  consisted  entirely  of  shares  of 
stock  in  a  mining  company  having  no  market 
or  salable  value,  and  which  the  administrator 
had  been  unable  to  sell,  bat  which  had  a  pro- 
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cation  of  the  property,  that  the  amoont  of 
claims  against  the  estate  amounted  to  aboat 
$1,000,  that  decedent  owned  an  interest  in  cer- 
tain unpatented  mining  lode  locations  which  he 
believed  it  was  to  the  interest  of  the  estate  to 
have  sold  for  the  payment  of  debts,  and  that 
they  were  unproductive,  and  the  decedent's  in- 
terest was  likely  to  be  lost  for  failure  to  do  aa- 
•easment  work  thereon,  waa  sufficient  to  give 
the  county  court  jurisdictioD  to  order  a  sale  of 
such  proper^. 

[Bd.  Note.— For  other  casei,  see  EKeeotora 
and  Administrators,  Gent  Dig.  §|  1385-1996: 
Dec.  Dig,  {  336.*] 

3.  Judgment  (|  501*)— Effect  of  MmAKKB, 

EBBOBS  AITD  lBBEaiJI.ABITIi:S. 

Mistakes,  errors,  and  irregularitiea,  al- 
though they  might  reverse  a  case  on  review, 
are  not  jurisdictional,  and  will  not  render  the 
judgment  void. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i  941 ;  Dec  Dig.  f  501.*] 

4.  ElKCtJTOES  AND  ADinNIBTBATOBS  <{  380*) — 

Sale  of  Rxaltt  to  Pat  Debts— Collateb< 
AL  Attack. 

The  cotinty  court's  finding,  in  a  proceeding 
to  sell  land  to  pay  debts,  that  the  personalty 
was  not  sufficient  to  discharge  the  debts  against 
the  estate  could  not  be  overthrown,  in  an  ac- 
tion in  the  district  court  to  set  aside  such  sale, 
by  evidence  that  the  county  court  was  mistak- 
en, especially  in  the  absence  of  a  direct  iasne 
that  such  finding  was  based  on  fraud. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Admlnistraton.  Cent  Dig.  II  1546-1663. 
1606-1564,  1567 ;  Dec.  Dig.  {  380.*] 

5.  BXBOUTOBS  AND  Adhinibtbatobs  (|  326*)— 
Sale  of  Realtt  to  Pat  Debts— Suffi- 
ciEiTCT  OF  Claims. 

A  widow's  allowance,  which  she  elected  to 
take  In  money  in  Ueu  of  the  spedfic  property 
allowed  her  by  the  appraisers,  was  a  snfllcient 
claim  against  the  estate  to  support  a  proceed- 
ing to  sell  the  realty  to  pay  debts. 

[Ed-  Note. — For  other  cases,  see  Elzecutors 
and  Administrators,  Cent  Dig.  I  1843;  Dec 
Dig.  S  328.*] 

6.  Executors  and  Adhinistbatobs  (I  848*)— 
Saxe  of  Realty  to  Pat  Debtb-^bttino 
Abide. 

A  decree  of  the  county  court  ordering  the 
■ale  of  a  decedent's  realty  for  the  payment  of 
debts  was  voidable,  and  would  he  set  aside.  In 
a  suit  brought  for  .that  purpose,  as  to  children 
of  the  decedent  who  were  not  served  with  pro- 
<fe8s,  although  the  sheriff's  return  and  the  de- 
cree recited  auch  service. 

[Ed.  Note.— Fw  other  cases,  see  Executors 
and  Administrators,  Cent  Dig,  {  1448;  Dec. 
Dig.  8  348.*] 

7.  ExBCUTOBfl  and  Administbatobs  <f  348*)— 
Sale  of  Realty  to  Pat  Debts— Setting 
Aside. 

Before  a  decree  of  the  coun^  court  order- 
ing the  sale  of  a  decedent's  realty  to  pay  debts 
can  be  set  aside  for  want  of  service  of  process, 
where  the  decree  and  the  sheriff's  return  recite 
such  service,  the  proof  must  be  clear,  unequiv- 
ocal, and  convincing,  dr,  in  other  words,  beyond 
a  reasonable  doubt 

[Eld.  Note.— For  other  cases,  see  Executors 
and  Administrators;  Cent  Dig.  |  1448;  Dec 
Die.  1, 34a*] 

8.  Ezbcutors  and  Administbatobs  (|  880*^— 
Sale  of  Realtt  to  Pat  Debts— Aoixohs 
to  Set  Aside— Evidence. 

In  an  action  to  set  aside  the  sale  of  a  de- 
cedent's realty  to  pay  debts,  brooght  11  years 
after  the  sale,  evidence  htld  insufficient  to  over- 


come the  recitals  la  the  decree  snd  the  sheriCs 
return  (rf  the  service  of  process,  or  to  support  a 
finding  that  process  was  not  served  on  ttie  de- 
cedenrs  children. 

[Ed.  Note.— For  other  cases,  see  Elxecatora 
and  Administrators,  Cent.  Dig.  S|  1545-1553, 
1555-1664,  1667 ;  Dec  Dig.  {  380.*] 

6.  BXEOUTOBS  AND  ADHINISTBATOBS  880*) 

—Sale  of  Realtt  to  Pat  Debts— Actions 

TO  Set  Aside— Evidence. 

In  an  action  to  set  aside  the  sale  of  a  de- 
cedent's realty  to  pay  debts,  evidence  h«ld  in- 
sufficient to  support  a  findhig  that  pmceas  was 
served  on  decedent's  infant  children  less  than 
10  days  before  the  return  day. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  1646-1653, 
1555-1564,  1567 ;  Dec.  Dig.  8  380.*] 

10.  RxECUTOM  and  ADKINI&rrBATOBS  <$  337*) 
-Sale  of  Realtt  to  Pat  Debts— Sebtice 
BT  Process. 

The  county  court  had  no  jurisdiction  to 
order  the  sale  of  a  decedent's  realty  to  pay 
debts  on  the  first  day  of  a  term,  unless  the  par- 
ties  were  served  at  least  10  dajrs  prior  thereto ; 
and  if  not  so  served  the  judgment  was  .voidable, 
and  would  be  set  aside. 

[Bd.  Note.— For  other  cases,  see  Eiecuton 
and  Administrators,  Cent  Dig.  88  1397-1409; 
Dec.  Dig,  8  837.*] 

11.  ExEonroBS  and  Administbatobs  (f  380*) 
—Sale  of  Realtt  to  Pat  Debts— Actions 
TO  Set  Aside— Evidence. 

Where  the  decree  ordering  the  sale  of  a 
decedent's  realty  to  pay  debts  and  the  aheriff's 
return  showed  a  proper  service  of  process,  the 
sale  would  be  set  aside,  on  the  ground  that  pro- 
cess was  served  within  10  days  of  the  return 
day,  only  on  evidence  clearly  eetablisfalng  the 
untruthfulness  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Bsecotors 
and  Administrators.  Cent  Di^  M  VH^ISBS, 
1555-1664,  1667;  Dec  Dig.  8B8fl>l 

12.  PBOCESS  (I  148*)— ReTUBN— GONCLUSIVX- 
KE8S. 

A  sberilTs  return  of  service  oi  process  can- 
not be  impeached  by  a  record  or  statements 
made  by  hnn. 

lEd.  Note.— For  other  cases,  see  Ptooesa 
Cent  Dig..  8  201;  Dec  Dig.  |  148.»] 

13.  Pbocbss  <8  141*)— BsTUBH— ConcLTTsm- 

NBSS. 

A  sheriff's  return  of  service  of  process  is 
controlling,  even  over  the  recitals  in  the  judff- 
ment,  and  if  defective  or  erroneous  must  be 
amended. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  88  189-102;  Dec  Dig.  |  141.*] 

14.  Witnesses  ({  879*)— Imfkaohmbnt-Gon- 

tbadictobt  Statements. 

Where  a  sheriff  testifies  orally  in  support 
of  his  return  of  service  of  process,  contradic- 
tory statements  made  1^  him  are  then  admissi- 
ble for  the  purpose  <a  impeacbiog  his  testi- 
mony, when  a  proper  foundation  has  been  laid. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  «  1209,  1220-13222,  1247-1266; 
Dec.  Dig.  8  379.*] 

15.  Executobs  and  Administbatobs  n  380*) 
—Sale  of  Realtt  to  Pat  Debts— Skttuio 
Aside. 

The  district  court  is  not  a  court  of  review, 
and  had  no  jurisdiction  to  set  aside  a  proceed- 
ing in  the  county  court  to  sell  the  lands  of  a 
decedent  to  pay  debts,  tiie  conveyances  there- 
under, and  a  United  States  patent  to  a  subse- 
quent purchaser,  but  if  the  proceedings  were 
void  on  account  of  the  fraud  or  the  administra- 
tor, of  which  subsequent  purchasers  had  knowl- 
edge, it  could  grant  relief  only  by  declarinir 
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■oeb  parchasen  to  be  oonatmetlTi  tnuteei  ud 

compelling  a  reconveirance. 

[Ed.  Note.— For  other  cases,  Bee  Executors 
and  AdminiBtratora,  Gent  Dig.  M  1545-1553, 
1555-1564,  1667;  Dec.  Dig.  |  S80.*] 

16.  ElZECUTOBS  AND  Aduiitibtratobs  (|  388*^ 
— Sau  or  Land— Bora  Fidk  Pubchasebs 

— CONBIBUCnVE  NoncB. 

After  the  death  of  the  owner  of  an  interest 
in  two  mining  claima,  hit  widow  and  the  other 
<nrner  oonveyed  the  claim  to  V.,  who  conveyed 
to  a  eorporatioQ  under  an  acreement  wit^  the 
other  oifanisen  of  the  corporation  that  If  they 
became  dissatisfied  the  claims  conveyed  by  each 
party  would  be  reconveyed.  They  did  become 
dinatiafie^  and  the  daims  coaveTCd  hr  the 
other  partiea  were  reconveyed.  One  of  the  oth- 
er orsaolzera  was  appointed  administrator  of 
the  decedent's  estate  and  sold  sacb  claims  for 
tlie  payment  of  debts.  V.  bad  them  purchased 
at  ra<^  sale  for  bim,  in  order  to  perfect  bis 
title,  had  the  interest  in  one  of  such  claims  ac- 
quired at  such  sale  conveyed  to  the  corporation, 
and  by  it  to  defendant's  grantor,  and  received 
the  pay  therefor,  the  corporation  and  tbe  other 
orcanuers  receiving  no  part  thereof,  porsaant 
to  tbe  agreement  for  reconveyance.  He  bad 
the  interest  in  the  other  claim  conveyed  to  bis 
wife,  who  immediately  conveyed  it  to  the  ad- 
ministrator for  a  valuable  consideration.  De- 
fendants bought  tbe  property  in  good  faith, 
without  actual  knowledge  of  any  infirmity  in 
the  title.  Beld.  tliat  if  there  was  any  fraud 
In  connection  with  the  sale  on  the  part  of  tbe 
admiolatrator  defendanta  ware  not  charged  with 
constructive  notice  tbereot 

[Ed.  Note.— For  other  cases,  see  Bxecutors 
and  Administrators,  Gent  Dig.  It  1573-1582; 
Dec  Dig.  i  888.*) 

17.  EXBCOTOBB  AHD  ADiaNISTBATOBS  It  367*) 

— Sau  or  Bbaltt  to  Pat  Debts— Skxtxro 
Aside. 

An  administrator's  sale  of  tbe  decedent's 
realty  for  tbe  payment  of  debts  was  not  fraud- 
ulent or  invalidated  because  the  purchaser 
bought  the  land  for  tbe  purpose  of  perfecting 
his  title  under  a  conveyance  from  the  widow; 
the  purchaser's  intent  in  bidding  ordinarily  be- 
ing immateriaL 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administraton,  Cent  Dig.  ||  1540-1549; 
Dtc  Dig.  f  867.*] 

Api>eal  from  Dlatrlct  Coort,  Teller  Go  on- 
ly ;  Jamea  Owen,  Judge. 

Action  by  Mary  A.  Popst  and  othen  against 
tbe  Pinnacle  Oold  Mining  Company,  the  Fly- 
ing Oload  Gold  Mining  Company,  and  oth- 
ers. From  a  Jodgmoit  for  plaintlfls,  the  de- 
fendants named  appeaL  RereiBed  and  re- 
manded. 

Franklin  E.  Brooks,  Michael  B.  Hurley, 
and  Oeorge  W.  Bierbaner,  all  of  Colorado 
Spring  Guy  P.  Nevitt,  of  Cripple  Greek,  and 
H.  Alexander  Smith,  of  Colorado  Spttngs, 
fdff  appellants.  Charles  0.  Butler,  of  Den- 
ver, for  appellees. 

GARBIOUES,  J.  John  Popst  died  Intes- 
tate May  16,  1896,  owning  an  nndirided  in- 
terest in  unpatented  mining  lode  locatlonB  In 
the  Cripple  Creek  dlatrlct  He  left  as  his 
heirs  his  widow,  Honora  Popst,  and  eight 
minor  chldren,  for  whom  she  was  appointed 
guardian.  John  'Nolon,  the  administrator, 
under  an  order  from  tbe  county  court,  sold 
the  estate's  Interest  in  the  Brindsmald  and 


trnde  Sam  locattons  at  public  sale  to  Frank 
Dodaon.  By  mesne  conveyances  the  title  to 
the  Odndsmaid  passed  to  Famaworth,  who 
pateiUed  it  and  amv^ed  It  to  the  Pinnacle 
Company,  whldk  oonreyed  a  portion  to  tbe 
Flying  Cloud  Company.  The  Blanche  Com- 
pany acquired  the  Uncle  Sam.  Before  this 
suit  was  commenced,  two  of  tbe  dilldroi, 
George  H.  and  John  F.,  became  of  age  and 
deeded  an  undivided  one  thirty-second,  and 
the  widow  deeded  an  undivided  one-sixth, 
lifterest  in  both  locations  to  S.  A.  Phlpps  and 
W.  R.  Oillpatrtok,  in  consideration  tor  which 
they  were  to  bear  the  expense  of  this  litiga- 
tion. George  M.  Popst,  John  F.  Popst,  Hon- 
ora Popst,  S.  A.  Phippa,  and  W.  R.  Glllpat- 
rick  IndividuaUy,  and  Mary,  William,  Mi- 
chael, Hugh,  Harry  and  James  Popst,  minors, 
by  Honora  Popst  as  guardian,  commenced 
this  suit  July  2,  1902,  against  the  Pinnacle 
Gold  Mining  Ckimpany,  the  Flying  Cloud 
Gold  Mining  Company,  John  Nolon,  and 'the 
Blanche  Gold  Mtolng  Company.  Tbe  sub- 
ject of  the  action  was  the  Brindsmald  and 
Uncle  Sam  locations;  the  object  of  the  ac- 
tion was  to  recover  the  title  that  had  been 
divested  by  tbe  administrator's  sale  of  real 
estate  to  pay  debts.  The  court  found  all 
the  issues  in  favor  of  tbe  children;  alao  In 
favor  of  Phlpps  and  Glllpatrlck  as  to  the 
one  thirty-second  Interest  coureyed  to  them 
by  George  and  John.  It  found  against  Hon- 
ora Popst;  also  against  Phlpps  and  GIUik  t- 
rlck  on  the  one-sixth  Interest  conveyed  by 
her.  It  declared  the  county  court  Judgment 
void  and  ordered  it,  the  administrator's  sale, 
the  certificate  thereof,  order  approving  It,  ad- 
ministrator's deed,  patent  to  Farnsworth. 
and  all  the  mesne  conveyances  from  Dodson 
to  appellants,  annulled  and  set  aside.  It 
found  these  were  clouds  which  it  ordered 
removed  from  the  title  of  tbose  In  whose 
favor  it  found.  The  Pinnacle  and  Flying 
Cloud  Companies  appealed;  the  Brindsmald 
being  the  only  property  affected  by  the  ap- 
peal. 

There  were  foar  issues  Involved:  First, 
that  the  county  court  acquired  no  Jurisdic- 
tion over  the  proceedings  to  sell  real  estate 
to  pay  debts,  because  the  petition  failed  to 
state  necessary  Jurisdictional  facts,  and  the 
order  contained  recitals  showing  the  court 
acted  without  Jurisdiction;  second,  that  no 
summons  was  in  fact  served  on  the  children, 
though  the  decree  recites  and  the  return 
shows  they  were  personally  served;  third, 
that  the  summons  was  not  in  fact  served  10 
days  prior  to  November  2,  1895,  though  the 
return  shows  and  the  decree  finds  10  days' 
prior  service;  fourth,  that  the  purchaser  at 
the  administrator's  sale  fraudulently  pur- 
chased the  locations  for  the  administrator 
and  his  associates  for  an  Inadequate  price, 
of  which  fraud  appellants  had  notice.  The 
district  court  made  no  specific  findings  ou 
any  issue,  but  found  all  of  them  In  favor  of 
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the  children,  which  has  compeUed  na  to  xe- 
vlew  all  the  issues  and  a  very  voltunlnous 
record.  To  make  the  caae  Intelligent,  we 
ftel  obliged  to  set  forth  rather  fully  the  pe- 
tition and  order  of  sale,  as  follows: 

"Petition  for  Sale  of  Real  Estate, 
"(nied  October  n,  ysn.) 
"State  of  Colorado.  Goanty  of  El  Paso— as.: 
"In  the  County  Court 

"In  the  Matter  of  the  Estate  of  George . 
Popst,  Deceased. 

"Petition  for  the  Sale  of  Beal  Estate 

"John  Nolon,  as  administrator  of  the  es- 
tate of  George  Popst,  shows  the  court :  That 
the  amount  and  value  of  the  personal  estate 
belonging  to  deceased  at  his  death,  as  shown 
by  the  inventory  and  appraisement  herein, 
was  $4,108.00;  that  of  said  amount,  the 
$108.00  consists  of  the  household  goods  and 
furniture  which  are  exempt  from  sale  for  the 
payment  of  debts;  that  the  HOOO.OO  con- 
sists entirely  of  72,499  shares  of  the  capital 
stock  of  the  Mineral  Rock  Mining  Company, 
whldi  stock  has  no  market  or  salable  value 
at  this  time,  and  cannot  now  be  sold  or  dis- 
posed of,  although  your  petitioner  has  used 
every  effort  to  secure  a  sale  thereof;  that 
while  the  stock  has  now  no  market  or  sala- 
ble value,  it  has  a  prospective  value  by  rea- 
son of  the  favorable  location  of  the  property, 
and  on  this  account  something  is  likely  to  be 
realized  from  it  for  the  estate  in  the  future ; 
that  for  this  reason  none  of  the  estate's  per- 
sonal property  has  been  sold;  that  the 
amount  of  claims  allowed  against  the  estate, 
and  the  amount  still  existing  and  not  allow- 
ed, as  near  as  he  is  able  to  estimate  the 
same,  is  about  $1,000;  but  he  is  unable  to 
state  what  portion  thereof  has  been  allowed. 

"Decedent  died  seised  of  the  following  in- 
terest In  real  estate:  One-flfth  Interest  In 
the  Gristle  Lite  lode,  value  $25.00;  one- 
fourth  Interest  in  the  Sarah  Ann  McDonald 
lode,  value  $25.00;  one-fourth  interest  In 
the  Flying  Cloud  lode,  value  $25.00;  one- 
half  interest  In  the  Brlndsmald  lode,  value 
$25.00;  one-half  Interest  in  the  Uncle  Sam 
lode,  value  $50.00;  one-third  interest  In 
the  Little  Mary  lode,  value  $25.00;  one-flfth 
interest  in  the  Mollie  Gibson  lode,  value 
$25.00;  one-flfth  interest  in  Old  Branch 
lode,  value  $25.00 ;  one-flfth  Interest  In  Boan- 
ha  lode,  value  $150.00 — ^lu  the  Cripple  Creek 
mining  district  That  they  all  consist  of 
mining  lode  locations  only ;  no  patents  hav- 
ing been  Issued  for  any  of  them.  That  he 
beeves  It  will  be  to  the  interests  of  the  es- 
tate to  have  Ha  Interest  in  the  Boauua, 
Brlndsmftid,  and  Uncle  Sam  locatioiiB  sold 
by  order  of  court  for  the  payment  of  debts 
f<nr  tbe  following  reasons;  First,  because 
there  is  no  personal  property  and  no  funds 
In  the  hands  of  petitioner  with  which  to  pay 
or  discharge  debts.  Second,  because  said 
lode  mining  datnu  are  anjaoductlve,  and 


no  revenue  can  be  receina  from  Vum  with- 
out mudi  expense^  and  the  assessment  work 
thereon  for  t^e  year  1896,  has  not  beeoi  dmu^ 
and  there  la  great  dang»  fMt  the  estote^ 
interest  in  the  locations  may  be  lost  unless 
the  property  Is  sold.  That,  in  bla  Judgment, 
the  estate's  interest  in  the  <^Ims  can  he 
sold  to  better  advantage  at  private  sale  than 
at  public  auction.  That  the  heira  of  decedent 
are  Honora  Popst  his  widow,  John  F., 
James,  Harry  A.,  Hugh  J.,  Michael,  William 
and  Mary  Popst  his  minor  children.  Pnjer 
for  summons.  That  he  be  directed  to  sell 
the  locations  at  private  sale.  That  the  court 
aid  him  in  dlspo^g  of  the  property,  or  oth- 
erwise provide  for  ttie  payment  of  claims 
against  the  estate. 

"Decree  for  Sale  of  Beal  Estate. 

"(Filed  NovwBber  14,  18».) 

"State  of  Colorado,  County  of  El  Paso — as.: 

"In  the  County  Court  In  Probate. 

**NoTember  Term,  A.  D.  189S. 

"In  the  Matter  of  John  Nolon,  Administra- 
tor of  the  Estate  of  George  Popst  Deceas- 
ed, Petitioner,  t.  Honora  Po^t  Widow, 
John  F.,  George  M^  James,  Harry  A^ 
Hug^  J.,  MichaeU  William  and  BCaiy 
Popst  Bespondents. 

"I>ecree  for  the  Sale  of  Real  Estate  to  Pay 
Debts,  Filed  November  14,  1886. 

"This  day  comes  John  Nolon,  administra- 
tor and  petitioner  herein,  and  the  respondente 
John  F.,  George  M.,  James,  Harry  A.,  Hugh 
J.,  Michael,  William  and  Mary  Popst  also 
come  by  George  W.  Musser,  as  their  guardian 
ad  litem,  and  file  their  answer,  and  the  cause 
coming  on  to  be  heard,  and  It  satisfactorily 
appearing  to  the  court  from  the  records  and 
flies  herein  that  the  respondente  have  been 
personally  served  with  summons  by  the 
sheriff  of  this  county  more  than  ten  days 
before  the  return  day  thereof  (November  2), 
thereupon  it  is  ordered  that  Honora  Popst 
be  called,  and  she,  being  three  times  solemn- 
ly called  in  open  court  by  the  sheriff,  comes 
not,  nor  any  one  for  her,  but  makes  default; 
whereupon  It  is  ordered  that  the  petition  be 
token  as  confessed  against  said  adult  re- 
spondent 

"And  now  this  cause  comli^  on  to  be 
heard  upon  the  petition  token  as  confessed, 
as  aforesaid,  the  answer  of  the  guardian  ad 
litem,  and  the  ezhlUta,  proat»  and  testimo- 
ny produced  and  taken  In  open  oonrt  and 
it  satlsftctorlly  appearing  to  the  court  that 
George  Popst  d^nrted  this  life  May  15, 
1895,  leaving  Honora  Popst  bis  widow,, and 
John  F.,  George,  Harry  A.,  Hugh  J.,  Hldiael, 
James,  WlUi&m  and  Mary  Popst  his  chil- 
dren and  only  heirs  at  law,  that  the  petl^on- 
er  was  duly  appointed  administrator  his 
estate,  and  that  letters  were  duly  granted  to 
him,  bearing  date  September  30,  1895,  and 
that  petitioner  has  made  a  Just  and  true  ac- 
count of  the  condition  of  the  estate  to  tlie 
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court,  and  that  the  personal  estate  to  InstiSl- 
dent  to  pay  the  debts  ot  George  Fopst^  de* 
oeased,  bxA  ttie  expenses  ot  administration, 
and  It  further  appearing,  and  the  court  so 
flndlng,  that  the  amonnt  of  the  defldenc^, 
afwesaid,  is  the  snm  of  1136.60,  besides  ac- 
crued'  Interest  thereon,  and  costs,  that  the 
petftl<Hia'  has  made  and  returned  to  fiie 
eonrt  an  InTentory  of  the  real  estate  of  the 
*  deceased,  and  caused  It  to  be  appraised  as 
required  by  law,  the  ain>ntsed  value  ttiereot 
amountliis  In  the  aggregate  to  the  sum  of 
f26O.D0,  and  It  further  appearing  that  the 
said  Geo^  Foi»t  died  seised  ef  the  follow- 
isg  real  estate  situated  In  Bl  Paso  county, 
to  wl^  «ie-half  Interest  Brlndsmald,  one- 
half  Intoest  ITncIe  Sam,  and  one-Uth  Inter- 
est Boanna  lode  mining  locations,  and  the 
ooart  havliv  ascertained  Uiat  It  wiU  be  nec- : 
essary  to  sell  all  the  Interest  of  the  said 
estate  therein  to  pay  the  defleleney  afore- 
said, with  the  expenses  of  administration 
due  and  to  accrue  and  petitioner  having 
filed  his  bond  wl0i  snrelT  thereon,  which  Is 
approved  and  acc^>table  to  the  court: 

"It  Is  therefbre  ordered  that  said  petition- 
er sell  at  private  sale  one-half  Interest  in 
the  Brlndsmaid,  one-half  Interest  In  the  Un- 
cle Sam,  and  one-flftta  Interest  In  the  Roan- 
na  mining  lode  locations  to  pay  the  debts 
now  due  from  said  estate  and  Oib  costs  of 
admlnfstmtlon  due  and  to  accrue. 

*^t  being  the  opinion  of  the  court  It  would 
benefit  the  estate  to  sell  at  private  sale,  It 
la  ordered  that  said  premises  be  sold  upon 
ttie  following  terms:  For  cash  upon  10 
days'  notice  In  the  Morning  nnws,  a  dally 
newspaper  of  general  drcntetlon  in  El  Paso 
eovm^.  irtddi  terms  shall  be  distinctly  set 
forth  in  all  the  advertisements  at  sale.  And 
if  sold  at  private  sale,  the  real  estate  diall 
not  be  sold  for  less  than  the  appraised  value 
of  each  separate  pared;  and  In  no  evnt  ithall 
the  petitlmier  herein,  either  directly  or  in- 
directly, become  the  purchaser  of  any  part 
fliereof.  And  it  to  further  ordered  that  upon 
making  such  sale,  and  payment  by  the  pur- 
cfaaser,  that  petitioner  execute  and  deliver 
to  the  porcliaser  a  certificate  of  sale  as  in 
the  case  of  sales  of  real  estate  upon  execu- 
tion, and  report  his  action  to  the  court; 
further  that  the  cause  stand  continued  to 
the  next  term  for  Ot»  hearing  and  actl<m 
upon  the  report 

"Done  In  open  court  the  14Qi  day  of  No. 
▼ember,  1806.'* 

On  November  27,  1896^  the  administrator, 
at  a  duly  advertised  public  auction  on  tiie 
street  In  Cripple  Greek,  sold  the  estate's  In- 
t^tet  in  the  Brindsmald  and  Uncle  Sam 
locatlMis  to  I>ods(m  for  ^200.  The  sale  was 
anwoved  by  the  court,  and  January  4,  1897, 
the  administrator  gave  Dodson  a  deed. 

[1]  2.  Discussion  has  arisen  at  the  begin- 
ning whether  the  attack  tfa  the  county  court 
^oceedlngs  to  direct  or  collateral.  TtOa 


Und  of  a  direct  attack  to  usually  brought 
for  the  purpose  at  establishing  by  evidokce 
aliunde  the  record  the  untruflifulness  of  its 
redtato  and  to  have  the  voidable  Judgment 
resting  upon  the  untruthful  recwd  declared 
void.  If  the  county  court  acquired  no  juris- 
diction over  the  proceedings  by  peUti<m  to 
sell  real  estate,  m  over  the  person  by  serv- 
ice of  saumkons,  and  an  Inspection  of  the 
record  disclosed  the  want  of  jurisdlctfon.  the 
Judgmmt  was  void,  and  could  be  attiwked 
In  any  action,  either  directly  or  collaterally, 
whatever  and  Triierever  It  was  l&oaght  In 
question.  If  there  was  any  Jurisdictional 
Infirmity  In  the  county  court  jiroceedings 
which  could  only  be  discovered  by  evidence 
aliunde  the  record,  then  Oie  Judgment  was 
not  void,  but  voidable,  and  was  good  until 
set  aside,  reversed,  or  declared  void  in  a 
suit  brought  to  try  that  very  issue.  Whoe 
the  issue  to  that  the  Judgnunt  to  void,  the 
trial  Is  by  an  Inspection  of  ttie  record.  Where 
the  issue  to  that  the  Judgment  Is  voidable, 
the  trial  to  by  matters  ddiors  the  record. 
Eavanagh  v.  Hamilton,  63  Colo.  167,  126 
Pac.  612;  Board  of  Commlmlonav  v.  Ptott, 
7B  Fed.  667,  25  a  C.  A.  87;  62  Cent  Law 
J.  420. 

[2]  8.  An  Infection  of  ttw  county  court 
record  ordering  the  administrator  to  sell 
real  estate  to  pay  debts  does  not  disclose 
that  the  order  was  void  on  account  of  the 
failure  of  the  court  to  acquire  Juris^ction 
over  the  proceedings.  Hie  petition  conforms 
substantially  with  the  statute,  and  by  ttie 
great  weight  of  authority  was  snfllclent  to 
invoke  the  Jurisdiction  of  the  court  over 
the  proceedings.  Nlchoto  v.  I«e,  IB  Colo. 
147,  26  Pac.  167;  Bateman  v.  Reltler,  10 
Colo.  647,  86  Flac  648;  Mortgage  Trust  Co. 
V.  Bedd,  88  Colo.  468,  88  Pac  473,  8  L.  B.  A. 
(N.  8.)  1216, 120  Am.  St  Kc^.  132 ;  Kavanagb 
V.  Etomlltw,  63  Oolow  1JI7,  126  Pae.  612; 
Manson  r.  Duncanson,  166  U.  S.  633-647, 
17  Sup.  Ot  647,  41  Bd.  1106;  Kretslnger 
V.  Brown,  165  Fed.  612,  01  C.  O.  A.  460; 
Iverson  v.  Loberg,  2S  lU.  180,  79  Am.  Dee. 
384;  Stow  V.  Kimball,  28  IIL  108;  Goudy 
V.  Hall,  36  lU.  818,  87  Am.  Dec.  217;  Moote 
V.  NeU,  89  III.  266,  88  Am.  Dec.  803;  Brad- 
ley V.  Drone,  187  111.  176,  68  N.  a  904»  70 
Am.  St  Bep.  214;  Salter  v.  Hllgen,  40 
Wis.  863;  Tallmau  v.  McCarty,  11  Wis.  401; 
Btockman  v.  Mulhall,  10  8.  D.  634,  104  N. 
W.  260;  Magee  v.  Big  Bend  Co.,  81  Wash. 
406,  99  Pac.  16;  Bnrris  v.  Kennedy,  108 
Gal.  831.  41  Pac.  468;  Estate  of  Devineenal, 
119  Gal.  486,  61  Pac  846;  Sweet  v.  Ward, 
43  Kan.  686,  28  Pac.  Oil ;  18  Cyc.  77L 

[I]  Bflstakes,  errors,  or  Irregularities  are 
not  Jurisdictional,  and,  ttionih  tbey  might 
reverse  a  case  on  review,  will  not  render  the 
Judgment  void. 

In  Nlchoto  v.  Lee,  supra  (on  rehearing) 
16  Colo.  164,  30  Pac.  167,  no  Inventory  and 
appraisement  were  filed,  and  it  was  contend- 
ed that  tiie  filing  of  these  documents  was  a 
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eonWlm  precedent  to  the  rlj^t  to  sen  real 
estate;  but  tills  court  held  the  statute  meant 
that  whenever  It  Aall  appear  after  and  not 
J>tf  an  Inventory  and  apprBlsement;  that  aft- 
er was  a  designation  of  time,  not  Jorlsflic- 
tlonal,  fixing  the  order  of  proceeding;  that 
a  failure  to  file  any  inventory  and  appraise- 
ment mi^t  be  an  irregularity  sufilcient  to 
reverse  the  case  on  review,  but  would  not 
prohibit  the  court  from  acquiring  jurisdic- 
tion over  the  proceedings;  that  the  petition 
1^  in  effect,  a  coniplaint,  and  is  suflBdent 
to  ctmfer  Jurisdiction  upon  the  court  it  it 
contains  enough  to  call  upon  those  heirs 
^0  are  parties  to  respond;  because  noth- 
ing is  taken  as  confessed,  the  court  must 
take  the  testimony  and  decide  the  case  on  the 
evidence. 

[4]  The  county  court  is  a  court  of  general 
Jurisdiction,  and  presumably  It  found  from 
evidence  produced  on  the  hearing  of  the  iwO- 
tion  that  the  personalty  was  not  sufficient 
to  discharge  the  debts  against  the  estate. 
This  finding  could  not  be  overthrown  or  re- 
versed on  the  trial  in  the  district  court  by 
evidence  showing  that  the  county  court  was 
mistaken. 

It  is  claimed  the  inventory  and  appraise- 
ment show  that  the  Mineral  Bock  stock  own- 
ed by  the  estate  was  valued  at  $4,000.  They 
do;  but  the  petition  recites  that  it  was  the 
only  personal  property  belonging  to  the  es- 
tate, except  exempt  household  goods,  ap- 
praised at  ?108,  selected  by  the  widow  at 
that  valuation  as  a  part  of  her  allowance; 
that  the  value  of  the  mining  stock  was  whol- 
ly prospective ;  that  it  had  no  market  value, 
and  could  not  be  sold  at  any  price.  The 
presumption  Is  that  the  court,  heard  evi- 
dence on  this  allegation,  and  found  it  tru^ 
which  left  the  estate  with  no  available  as- 
sets. 

The  district  court  took  evidence  upon  the 
value  of  this  mining  stock  to  ascertain,  as 
we  understand,  whether  there,  was  a  neces- 
sity to  sell  real, estate  to  pay  debts  when 
the  iwtitlon  was  filed.  This  It  bad  no  right 
to  do,  especially  In  the  absence  of  a  direct 
issue  that  the  finding  of  the  county  court 
was  based  upon  fraud.  But  waiving  the 
irregularity  of  admitting  this  evidence,  U 
shows  that  at  the  time  the  petition  was 
heard  the  stock  was  only  worth  about  one 
c«nt,  or  a  cent  and  a  half,  a  share. 

[I]  Counsel  further  claims  that  the  probate 
files  introduced  in  evidence  in  the  district 
court  show  that  no  claim  had  been  allowed 
against  the  estate  when  the  petition  to  a^l 
was  filed.  If  these  files  were  competent  for 
the  purpose  of  Impeaching  the  findings  and 
Judgment  of  the  county  court  (wlildi  we  do 
not  decide),  still  counsel  is  mistaken  as  to 
their  eflEect  The  flies  show  that  the  widow's 
allowance  was  fixed  at  $1,860 ;  that  the  ex- 
empt household  goods  and  furniture  were 
appraised  at  «108 ;  that  on  October  25,  1895, 
she  relinquished  her  claim  to  the  appraisers' 


estimate  of  spedflc  pn^terty  allowed  hat  as 
widov^B  allowance^  and  in  lieu  fhaeot  dect- 
ed  to  take  the  houa^ld  goods  at.  the  ap- 
praised value  of  $106,  and  the  balance  of 
the  allowance,  $1,7182,  In  moncgr.  This  was  a 
year  before  the  petition  to  sell  real  estate 
was  filed,  and  was  a  claim  against  Uie  dstat^ 
for  the  payment  of  whl^  the  administrate. 
In  the  absence  of  penonal  jnoperty  from 
which  it  ooold  be  lealteed,  could  resort  to  the  ' 
real  estate.  The  court  was  not  Justified  in 
flndilng  the  first  l»ne,  that  the  Juitement  of 
the  county  coort  was  vdlA,  against  .tlie  ap- 
pellants. 

[6, 7]  4  in  tmth,  the  children  wer«  not 
served  with  procem,  though  the  sherilTs  re- 
turn shows  and  the  order  zedtes,  they  were, 
then  the  Judgment  was  voidaUe  as  to  tbem, 
and  the  court  could  detfiare  It  v(dd  In  this 
suit  brought  for  that  purpose.  Ibvana^  v. 
Hamilton,  68  Golo.  107, 125  Foe.  512.  But  be- 
fore the  ofllcer's  return  and  tlie  court  re- 
citals could  be  overttirown  and  the  Jndgnwit 
declared  void,  the  proof  must  be  clear,  nn- 
equivocal*  and  convincing;  In  other  words, 
beyond  a  xeasonatda  doubt  Kavana^  v. 
Hamilton,  63  Oalo.  167, 126  Pa&  512;  Butacb 
V.  Smith,  40  Goto.  9$,  80  Fac.  61;  Baird  v. 
Balrd.  48  GOlo.  Cf»»  111  fac.  19;  32  Cyc  617. 

[I]  At  the  time  of  the  death  of  Popat  hi 
May,  189!^  the  ddldrm  were  of  the  follow- 
ing ages:.  Mary,  8;  WllUamt  4;  Michael,  6; 
Hugh,  8;  Harry,  10;  James,  11;  George,  12; 
and  John,  10  years.  This  trial  was  in  April, 
1907,  12  years  afterward.  The  sheriff's  re- 
turn shows  the  Bummms  from  the  county 
court  was  served  In  Octobw,  1896,  almost 
11  years  before  this  tiiaL  All  the  children 
except  the  two  oldest,  Geozge  and  John,  tes* 
tifled,  and  thdr  evldaus  waa  Intended  to 
show  that  none  of  them  bad  been  served 
with  snmnums.  In  fiict,  James  and  smne  of 
the  others  stated  po^ttvely  they  wme  not 
served,  and  he  htitag  the  oldest^  we  wlU 
analyze  his  testimony.  He  was  a  mace  hoy 
at  that  time,  and  it  was  a  long  period  In  a 
boy's  life  before  tbta  trial  occurred.  It  Is 
unbelievable  that  at  the  time  he  testified  be 
could  by  his  unaided  memory  recollect  that 
no  summons  was  served  upon  him  almost  11 
years  before.  When  questioned  as  to  how  he 
knew  he  was  not  served,  he  said  because  on 
the  date  of  the  alleged  service  he  had  taken 
dinner  with  Mrs.  Dorrity,  whldi,  with  noth- 
ing to  aid  his  memory,  was  even  more  as- 
tonishing. The  most  charitable  view  to  be 
taken  of  such  evidence  Is  that  he  bad  no  rec- 
ollection of  bting  saved,  irtiich.  In  Act;  Is 
the  effect  of  his  testimony.  After  so  long  a 
time  It  would  be  extrem^  dangerous  to  ac- 
cept the  unaided  recollection  of  any  person 
to  overthrow  the  findli^  of  a  court  and  the 
return  of  a  sworn  officer,  and  mors  especial- 
ly Is  tills  true  of  the  statements  of  chUMrwi, 
who  have  no  conceptdon  of  court  procedure- 

The  return  of  the  officer  showed  persoial 
service  upon  these  children;  the  decree  re- 
cites th^  were  personally  sorved;  the  at- 
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tomey  irtio  coDflbcted  the  pro«eedli^  for 
the  admiuletrator  testified  that  he  made 
previous  arrangements  with  Urs.  Popst,  who 
at  that  time  was  friendly  to  and  aiding  In 
the  proceedings,  to  hare  all  the  children  at 
home  so  they  could  be  served ;  and  the  offi- 
cer who  made  the  serrice  testified  that  he 
went  to  their  home,  found  the  children  there 
according  to  arrangements  of  which  be  had 
been  told,  and  served  them  all  personally  in 
the  manner  deslj^ted  In  the  return.  The 
evidence  on  the  trial  that  the  children  were 
not  served  was  negative  In  character,  and 
was  not  of  that  clear  and  convincing  nature 
required  to  overcome  the  positive  evidence, 
taken  In  connection  with  the  official  return 
and  court  recitals  in  the  Judgment.  The  dis- 
trict court  was  not  warranted  in  finding  the 
second  issue  against  appellants. 

[9]  5.  The  third  Issue  tried  was  that  the 
annunons  wag  served  on  the  2dth  instead  of 
the  22d  of  October,  as  shown  by  the  return. 
The  summons  was  prepared  and  signed  Oc- 
tober 20th  by  the  attorneys  Seeds  &  Parker, 
and  October  21st  was  issued  by  the  clerk  of 
the  court  The  final  clause  signed  by  the 
attorneys,  save  their  signatures,  was  type- 
written, as  follows:  "Witness  our  hands  on 
tUB  20th  day  of  October,  1886.  [Signature.]" 
The  clerk  issuing  the  summons  wrote  the 
following;  "Given  under  my  hand  and  the 
seal  of  said  court  this  21st  day  of  October, 
1886.  [Signatures  and  court  seal.]"  The  re- 
turn, excepting  the  day  of  the  month.  Is  type- 
written, as  follows:  "State  of  Colorado, 
County  of  El  Paso — ss.:  I  hereHy  certify  that 
I  have  duly  served  the  within  summons  on 
this  22nd  day  of  October,  A.  D.  1886,  upon 
the  within-named  defendants  Honora  Popet, 
John  F.  Popst,  George  M.  Popst,  James  Popst, 
Harry  A.  Popst,  Hugh  J.  Popst,  Michael 
Popst,  William  Popst  and  Mary  A  Popst,  and 
each  of  them,  by  reading  the  same  to  them 
and  each  of  them  personally  in  the  county  of 
El  Paso  and  state  of  Colorado.  W.  S.  Boyn- 
ton.  Sheriff,  by  J.  W.  Lnpton,  Deputy.'*  Mrs. 
Popet  testified  Lupton  came  to  her  home  in 
October,  1S96,  and  served  some  process,  and, 
while  she  did  not  fix  ,the  date,  an  attempt 
was  made  to  show  that  It  was  on  the  29tb. 
As  the  court  found  against  her,  and  she  has 
assigned  no  cross-errors,  we  would  not  con- 
sider this  question,  were  it  not  that  all  the 
issues  were  found  in  favor  of  the  children, 
from  which  it  Is  argued  the  service  on  them 
was  on  the  29th,  notwithstanding  the  incon- 
Blatent  position  is  taken  that  they  were  not 
served  at  all.  The  possibility  that  the  court 
may  have  declared  the  judgment  void  for 
this  reason  compels  us  to  review  this  matter. 

[II,  11]  The  county  court  was  without  ju- 
risdiction, under  our  statute,  to  try  the  case 
on  the  first  day  of  the  term,  unless  respond- 
ents were  served  at  least  10  days  prior  there- 
to. If  the  serrice  was  In  fact  on  the  29th, 
then  the  officer's  return  and  the  recitals  In 
the  order  are  untrue,  the  Judgment  was  vold- 
abl%  and  the  district  Court,  on  direct  attack. 


could  declare  it  void.  It  could,  however,  do 
this  only  upon  evidence  clearly  establishing 
the  untrilthfulness  of  the  record.  No  one 
testified  that  the  service  was  on  the  29th. 
Plaintiffs*  attempted  proof  consisted  of  (1) 
a  certified  copy  of  a  record  kept  In  the  sher- 
iff's office  at  Colorado  Springs,  showing  the 
summons  was  received  and  served  on  the 
29th;  (2)  records  of  a  livery  stable,  kept  In 
Cripple  Creek,'  showing  that  Officer  Lupton, 
who  made  th(f  service,  bad  out  a  double  team 
on  that  day  from  10  o'clock  a.  m.  to  8:20  p^ 
m. ;  (3)  statements  made  by  Lnpton  that 
whatever  the  record  In  the  aherUri  ofilee 
recited  was  correct. 

[12,  IS]  Under  some  drcumstancea  evi- 
dence of  this  character  might  be  admlsslMe 
for  Impeachment;  but,  In  the  first  instance, 
an  official  cannot  Impeach  the  return  he  has 
made  on  a  writ  by  a  record  kept  In  his  of- 
fice. This  court  has  held  that  the  return  la 
controlling,  even  over  the  recltais  in  the 
judgment,  and,  If  defective  or  erroneous, 
must  be  amended.  It  would  be  useless  to 
require  a  return  If  It  could  be  Impeached 
in  anottier  trial  by  a  recmrd  kept  In  the 
sherUTs  office.  Conceding  the  admissibility 
of  a  certified  cosiy  of  socb  a  record,  St  could 
have  no  greater  weight  than  the  original, 
which,  wbUe  In  a  proper  case  It  might  be  ad- 
missible tot  some  purposes,  could  not  be 
used,  iirimarlly  to  impeach  the  return,  l^eris 
was  no  evidence  that  Lupton  need  the  rig  he 
obtained  on  the  29th  to  make  this  service. 
A  sherUTB  return  Into  court  cannot  be  Im- 
peached by  his  oral  statements  afterwards 
any  more  than  can  the  verdict  of  a  Jury  by 
the  talk  of  a  gossiping  Juryman.  To  uphold 
such  methods  would  open  the  door  to  fraud 
and  render  Insecure  all  legal  procedure. 

[141  When  an  officer  testifies  orally  In  sup- 
port of  his  return,  which  has  been  attacked, 
then,  upon  laying  a  proper  foundation,  will 
be  the  time  to  Introduce  any  contradictory 
records,  or  prove  statements  made  by  him 
out  of  court,  for  the  purpose  of  Impeaching 
his  testimony  In  court  The  summons  was 
prepared  and  issued  by  Seeds  &  Parker,  at- 
torneys, October  20th.  The  return  was  type- 
written at  the  same  time,  with  the  expecta- 
tion and  intention  that  the  service  would  be 
made  on  that  day.  Judge  Seeds,  a  wltnci^s 
for  the  plaintiffs,  testified  that  the  return  as 
originally  prepared  in  his  office  read,  "I 
hereby  certify  that  I  have  duly  served  the 
within  summons  on  this  20th  day  of  Octo- 
ber;" that  as  attorneys  they  became  doubt- 
ful of  their  authority  to  Issue  the  writ,  and 
to  be  on  the  safe  side  he  went  to  Colorado 
Springs  the  night  of  the  20th,  arrirlng  there 
the  morning  of  the  21st,  had  the  summons 
Issued  by  the  clerk  and  returned  to  Cripple 
Creek  that  night,  reaching  there  on  the 
morning  of  the  22d,  when  he  gave  it  to  the 
officer  for  service.  He  also  testified  they 
had  made  arrangements  with  Mrs.  Popst 
to  have  the  children  oU  at  home  oa  the  22d, 
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so  tbey  could  be  served.  The  original  tyipe- 
wrltten  figures  In  tbe  return,  whatever  the? 
had  been,  were  erased  with  a  pen  and  Ink, 
and  Immediately  abore  was  written  in  ink, 
"22nd."  It  is  claimed  that  the  erased  por- 
tion was  originally  "29"  and  not  "20,"  and 
that  the  erasure  and  Interlineation  of  "22nd" 
in  ink  constitutes  an  alteration  or  forgery 
made  after  the  Indorsement  of  tbe  return. 
This  Is  a  mere  conjecture,  wholly  unsup- 
ported by  any  evidence.  The  plaintiffs*  own 
witness,  who  prepared  It,  testified  that  it 
wa«  originally  typewritten  "20,"  exactly  as 
in  the  summons,  and  explained  the  neces- 
sity for  the  change.  Tbe  officer  who  made 
the  service  testified  that  he  received  the 
summons  on  the  22d ;  that  be  went  oq,  that 
day  to  Mrs.  Popst's  home,  where  be  found 
all  tbe  children  and  served  them;  that  in 
making  the  return  he  erased  the  typewritten 
figures  20  or  29,  whichever  they  were,  with 
a  pen,  and  made  the  Interlineation  himself 
by  writing  the  figures  "22"  above  the  erased 
figures,  and  that  it  was  in  this  condition 
when  he  returned  the  writ  Into  court  Tbe 
attorneys  knew  that  the  service  had  to  be 
made  at  least  10  days  before  the  2d  day  of 
November,  and  made  a  special  trip  from 
Cripple  Creek  to  Colorado  Springs,  consum- 
ing two  days  and  nights,  for  tbe  very  pur- 
pose of  having  the  summons  Issued  by  the 
clerk  within  time,  and  It  Is  unreasonable  to 
believe  that  after  going  to  tills  trouble  and 
expense  they  kept  It  until  the  29th  before 
giving  it  to  the  officer.  Tbe  children  were 
represented  on  the  2d  of  November  by  an 
attorney  appointed  by  tbe  court,  and  If  the 
return  then  disclosed  that  tbe  service  was 
on  the  2gtb  It  Is  most  singular  that  It  es- 
caped the  attention  of  the  court  and  ail 
ooonsel.  The  district  court  was  not  Justified 
In  flmd^ng  tbe  third  Issue  against  the  appel- 
lants. 

[IS]  6i.  In  the  fourth  Issue  it  la  contended 
that  Dodson  purchased  the  Brlndsmald  and 
Uncle  Sam  locations  at  the  sale  for  the  ad- 
ministrator, of  which  appellants  had  knowl- 
edge. When  a  Judgment  is  declared  void  on 
account  of  tbe  fraud  of  a  party,  In  a  suit 
brought  for  that  purpose,  tbe  power  of  tbe 
court  in  granting  relief  Is  exerted  against 
the  wrongdoer  by  enjoining  blm  from  collect- 
ing the  judgment,  or,  if  he  holds  property 
which  be  has  obtained  under  It,  by  compel- 
ling a  reconveyance.  It  acts  upon  his  con- 
science. In  tbis  case  that  could  not  be  done, 
because  tbe  Judgment  of  the  county  court 
bad  been  fully  executed,  and  the  property 
bad  passed  to  third  parties,  who  had  no  part 
In  the  original  transaction.  The  court  at- 
tempted to  afford  relief  to  appellees  by  set- 
ting  aside  all  the  county  court  proceedings, 
all  tbe  conv^ances  thereunder,  and  the  Unit- 
ed States  patent  This  was  not  proper.  We 
have  held  many  times  that  tbe  district  court 
Is  not  a  court  of  review.  The  county  court 
Is  a  court  of  general  Jurisdiction,  and  tbe  dis- 


trict court  has  no  power  to  review  and  set 
aside  its  Judgments.  Neither  do  we  think 
In  this  case  It  could  or  should  have  canceled 
the  United  States  patent  to  Famsworth.  If 
Jt  found  the  county  court  pruceedloga  were 
void  on  account  of  the  administrator's  fraud, 
of  which  appellants  bad  knowledge  when 
they  acquired  the  Brlndsmald,  it  could  have 
granted  relief  by  declaring  them  trustees  of 
a  constructive  trust  &nd  compelled  them  to 
reconvey  tbe  legal  title  to  tbe  beneficiaries. 
If  they  purchased  tbe  property  with  knowl- 
edge of  the  alleged  fraud,  then  they  hdd 
tbe  legal  tUle  In  trust  t<a  the  equitable 
owners. 

There  baa  been  some  discussion  as  to 
whether  this  attack  upon  the  county  court 
proceedings  on  the  ground  of  fraud  of  tbe 
administrator  is  direct  or  collateral  as  to 
appellants.  As  to  the  parties  to  the  county 
court  proceedings,  the  attack  is  direct;  but 
appellants  claim  as  to  them  It  is  collateral. 
In  support  of  their  contention  they  dte  Moore 
V.  NeU,  89  lU.  266,  89  Am.  Dec.  303,  where 
it  is  said:  "Where  a  bill  in  chancery  is  filed 
to  set  aside  an  administrator's  sale,  tbe  pro- 
ceedings should  not,  perhaps,  be  regarded  as 
collateral  to  the  former  suit,  so  far  as  it  re- 
lates to  the  parties  to  ttiat  suit;  but  as  to 
the  purchasers,  whose  title  derived  from  tbe 
sale  is  sought  to  be  divested,  it  is  as  purely 
collateral  as  an  action  of  ejectment"  Also 
Kerr  on  Frauds  and  Mistakes,  page  48,  where 
It  is  said:  "Tbe  transaction  being  valid  until 
It  is  avoided,  third  parties  without  notice  of 
the  fraud  may  In  the  meantime  acquire  rights 
and  interests  in  the  matter  which  they  may 
enforce  against  the  party  defrauded."  And 
at  pages  312  and  313,  as  follows:  "The  right 
to  Impeach  a  transaction  on  tbe  ground  of 
fraud  has  no  place  as  agalhst  third  parties, 
who  have  paid  money  and  acquired  a  1^1 
right  to  property  without  notice  of  the  fraud. 
As  against  a  purchaser  for  valuable  consid- 
eration without  notice,  having  the  legal  title, 
no  relief  can  be  bad  in  equity.  If  a  man  has 
paid  his  money  In  ignorance  of  tbe  fact  that 
another  party  has  an  equitable  claim  to  the 
property,  a  court  of  "equity  wlH  not  derive 
him  of  the  b«ieflt  of  his  legal  title,  even  al- 
though bis  equitable  claim  be  of  later  date 
than  that  of  the  other  party.  The  rule  that 
a  man  who  advances  money  bona  fide,  and 
without  notice  of  the  Infirmity  of  the  title 
of  the  seller,  will  be  protected  In  equity  ap- 
plies equally  to  real  estate,  chattels,  and  per- 
sonal estate.  The  rule  is  subject  to  no  ex- 
ceptions, even  in  favor  of  charities."  Also 
sections  2  and  3  of  Van  Fleet  on  Collateral 
Attack,  where  it  Is  said  a  bill  in  equi^  to 
set  aside  a  Judgment  for  fraud  becomes  a 
collateral  attack  when  It  seeks  to  affect  a 
bona  fide  purchaser  under  the  Judgment;  that 
It  is  direct  only  when  pursued,  in  the  time 
and  manner  provided  by  law,  against  one 
who  is  not  a  bona  fide  purchaser.  We  do 
not  think  it  makes  ung  dlfferwce  la  tbia 
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CM^  becanae  appeUees  admit  aiipdlants  w«x« 
pun^seni  for  valn^  and  that  the  eonrt 
conld  grant  them  no  telief  against  appellantB, 
imleu  It  toniid  they  bad  knowledge  of  tte 
frand.  The  power  to  grant  relief  against  ap- 
pellants turns  upon  their  knowledge  of  the 
fraud.  This  isane  then  embraces  (1)  proof  of 
Uie  fraud,  and  &)  proof  of  appellants'  knowl- 
edge tbereol 

[16]  Appellees  admit  appellants  bought  and 
paid  for  the  property  In  good  faith,  without 
actual  knowledge  of  any  Infirmity  In  the 
title;  bat  it  Is  claimed  they  had  constructive 
knowledge  of  the  administrator's  allied 
fraud.  Disregarding  mere  generalities,  the 
specific  matters  which,  it  is  contoided,  con- 
stitute constructive  knowledge  are:  (1)  Deed- 
ing the  Brlndsmald  and  Uncle  Sam  locations 
to  the  ShurtloiT  Company  by  Vedder,  in  which 
Kolon,  the  administrator,  held  stock.  (2) 
Deeding  an  undivided  half  Interest  in  the 
uncle  Sam  to  Nolon  by  Mrs.  Tedder.  (3)  The 
relationship  and  association  existing  between 
Dodson,  Nolon,  Vedder,  Becker,  and  Cree. 
To  Intelligently  understand  this  claim,  one 
most  be  familiar  with  the  circumstances  con- 
Dected  with  the  conveyances.  Prior  to  Popst's 
death,  he  and  Allen  each  owned  an  undivided 
half  interest  In  the  locations.  Dodson's  title 
originates  from  two  sources.  The  first  Is 
the  Allen-Popst  deed  In  1805,  purporting  to 
convey  to  him  all  the  title  in  the  Briudsmaid 
and  Uncle  Sam.  This  chain  of  title  runs 
from  Dodson  to  N.  W.  Vedder,  December  14, 
1895 ;  N.  W.  Vedder  to  King,  trustee,  Decem- 
ber 14, 1895;  King,  trustee,  to  ShurtloCF  Com- 
pany, March  3,  1896.  It  subsequently  devel- 
oped that  this  deed  in  fact  only  conveyed  the 
Allen  interest,  although  Vedder  supposed  at 
the  time  that  he  bought  aU  the  tlUe.  He 
learned  afterwards  that  Mrs.  Popst  had  no 
authority  to  convey  the  uu^vided  one-fourth 
Interest  belonging  to  the  children,  and  that 
there  might  be  a  defeasance  of  the  Interest 
of  the  beitt  In  the  Popst  title  by  an  admlu- 
latrator's  sale  to  pay  debts.  The  title  to 
these  two  locations  from  this  source,  after 
passing  to  the  8hurtl<^  Company,  separates; 
the  Brindsmaid  going  to  the  sppellants  and 
the  Uncle  Sam  to  the  Blanche  Company. 
The  second  source  of  Dodson's  title  be^ns 
January  4,  1S97,  In  an  administrator's  deed 
to  the  PoiMt  undivided  half  Interest  in  both 
locattois,  which  was  the  interest  be  foiled  to 
get  by  the  Allen-Popst  deed.  From  this 
source  of  title  Dodson  conveyed  the  Brlnds- 
mald to  the  Shurtloff  Company  February  1, 
1807.  This  converged  the  chain  of  title  to 
the  Brlndsmald  from  each  source  into  the 
Shurtloff  Company,  from  which  It  mua: 
Shnrtloff  Company  to  Camduff,  February  1, 
1897;  Camduff  to  Famsworth,  February  24, 
1887;  n.  S.  patent  to  Famsworth,  June  3, 
1899 ;  Famsworth  to  Pinnacle.  March  1, 1901 ; 
Pinnacle  to  Flying  Olond  (a  part),  March  9, 
1901. 

Tbe  nnde  Sam  not  being  Involved  In  tills 


appeal,  we  would  say  nottilng  farther  abont 
it,  were  It  not  that  the  contention  Is  made 
that  its  conveyance  throws  light  ap<m  the 
transaction.  We  have  already  seen  that  tbe 
Allen  title  to  the  XSaAe  Sam,  acquired  1^ 
Dodson  by  the  Allm-Popst  deed,  reached  the 
Shurtloff  Company  through  a  conveyance 
trtm  N.  W.  Vedder.  After  Dodson  rec^ved 
the  administrator's  deed  conveying  the  Point 
undivided  half  of  the  Uncle  Sam,  he  con- 
veyed this  tLUe  to  it,  acquired  throat  the 
admlnistrator'B  sale,  to  Mrs.  J.  BL  Vedder, 
wife  of  N.  W.  Vedder,  April  28,  1887,  and 
she  on  the  same  date  deeded  It  to  Ndon. 
The  title  to  this  Popst  half  Interest  theri 
rnns:  N(rion  to  Crc^hton,  December  17, 
1897;  Grelgfaton  to  Oarlton,  October  81, 1897; 
Carlton  to  Blanche  Company,  November  9, 
1899.  The  title  to  the  Uncle  Sam  derived 
from  the  administrator's  deed  never  was  con- 
v^ed  to  the  Shurtloff  Company.  Tbe  title 
through  the  Allen-Popst  deed  to  the  Allen 
undivided  half  of  the  Uncle  Sam  we  trace  to 
the  Shurtloff  Company.  It  then  oontlnaes: 
Shurtloff  Company  to  Mrs.  J.  B.  Vedder, 
April  28,  1889;  Mrsi  J.  B.  Vedder  to  Carlton, 
April  23,  1899;  Carlton  to  the  Blandie  Com- 
pany, Novembra  9, 1809.  In  September,  189B, 
Allen  and  Mrs.  Popst  deeded  the  Brlndsmald 
and  Uncle  Sam  to  Dodson.  The  evtdmce 
shows  that  N.  W.  Vedder  bought  these  loca- 
tions trom  Dodson  for  $800,  whldi  be  paid  In 
cvrrem^,  and  that  Vedder  tiiought  he  owned 
all  tbe  title.  Nolon,  BeAer,  and  Gree  owned 
a  patented  lode  called  tiie  Shurtloff.  They 
all  entered  Into  a  mntnal  agreement  to  deed 
these  claims  to  a  corporation  in  which  eadi 
would  reodve  stock  represeatlng  Us  Inter- 
est The  Shurtloff  Company  was  formed 
some  time  In  the  winter  of  1885-9^  to  whlcb 
Vedder  deeded  the  Brlndsmald  and  Uncle 
Sam,  and  under  the  agreemrat  received  260,- 
000  shares  of  stock.  Nolon,  Becker,  and 
Cree  deeded  the  ShorUofl  lode  to  the  Shurt- 
loff Company  nndet  the  agreemoit,  aud  took 
stock.  Tbe  Shurtloff  claim  was  a  patented 
lode,  beyond  any  anni^ance  of  conflicts  and 
adverses;  and  Voider  agreed  to  pat  hla  loca- 
tions on  an  equal  footing  by  patenting  them 
and  giving  a  clear  title.  If  be  did  not,  or  If 
any  one  became  dlssatlsfled  with  his  title,  It 
was  a  part  of  tiie  agreonent  that  all  the 
claims  shonld  be  deeded  ba<!k  to  the  original 
owners.  BeAer,  hearing  of  the  defects  In 
Vedder's  title  and  rumors  of  adverses,  be- 
came dissatisfied,  and  asked  that  the  prop- 
erties be  reconveyed,  whidi  mw  done  in  tbci 
following  manner:  The  Shurtloff  Company 
deeded  back  to  Nolon,  Beciker,  and  Cree  each 
an  undivided  one-third  In  the  Shurtloff  lode. 
The  mere  legal  title  to  the  Brlndsmald  and 
Uncle  Sam  stood  in  the  Shnrtloff  Company : 
it  did  not  own  them.  These  locations,  after 
the  agreonent  was  rescinded,  bdonged  to 
Vedder,  and  be  could  cause  them  to  be  deed- 
ed to  whomever  he  pleased.  He  sold  the 
Brlndsmald  to  the  Pinnacle  Company  for  92,- 
000,  and  caused  the  Shurtloff  Company  to 
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make  tbe  deed  to  tbe  purchaser.  This  92,- 1 
000  belonged  to  Vedder,  and  be  received  the 
money.  The  Shnrtloff  Company.  Nolon,  Beck- 
er, or  Cree  received  no  part  of  It.  Vedder 
then  gave  the  Uncle  Sam  to  hla  wife,  and  had 
the  deed  made  to  her.  In  tbls  way  all  tbe 
parties  to  the  agreement  received  their  orig' 
inal  propertiee. .  Whea  Vedder  learned  the 
Popet  interest  in  these  locations  was  to  be  sold 
at  an  admlQiatrator's  sale,  he  knew  it  would 
perfect  his.  title  to  have  Dodson  purchase  it, 
and,  while  there  ta  no  evidence  showing  It, 
It  is  only  natural  that  he  should  want  him 
to  do  so.  Dodson  bought  them  at  a  public, 
not  a  private,  sale,  as  argued,  in  which  all 
persons  bad  an  equal  oi^rtunlty  to  partici- 
pate, and '  paid  the  administrator  $200  in 
cash  for  them. 

[17]  Of  course,  the  purchase  was  Intend- 
ed to  perfect  Vedder's  title.  Dodson's  intent 
in  bidding  in  the  property  does  not  make  the 
sale  fraudulent,  and  is  immaterfal.  The  in- 
toit  with  which  one  bids  at  a  public  sale, 
ordinarily  at  least,  cannot  invalidate  the 
sala  After  I>odson  received  tbe  administra- 
tor's deed,  Vedder  bad  him  convey  the  title 
from  tbls  source  to  his  wife,  to  perfect  the 
title  he  had  given  ber.  Vedder  owed  Nolon 
$1,700,  and.  Xolon  agreed  to  cancel  the  debt 
for  an  nudlvfded  half  interest  In  the  Uncle 
Sam,  and  this  was  the  consideration  for 
which  Vedder  had  his  wife  deed  a  half  inters 
est  to  Nolon.  Nolon  sold  this  half  interest 
to  Carlton  for  |2,500,  got  $500  in  cash  and  a 
note  for  $2,000;  payable  In  one  year.  Carlton 
promoted  the  Blanche  Company,  to  which  he 
deeded  tbe  Uncle  Sam,  and  spcceeded  in  pay- 
ing bis  $2,000'  note  to  Nolon  with  Blanche 
Company  stock.  Tbe  other  undivided  half 
Interest  in  the  Uncle  Sam  Vedder  sold  to 
Carlton,  to  whom  his  wife  deeded,  and  Carl- 
ton conveyed  the  inroperty  to  tbe  Blanche 
Company, 

.  The  evidence  only  raises  a  suspicion  that 
Dodson,  in  bidding  at  the  administrator's 
sale,  was  purchasing  for  Nolon.  The  infer- 
ence is  drawn  from  tbe  subsequent  convey- 
ance to  Nolon  and  to  the  Shurtloff  Company, 
in  which  he  had  stock.  The  undisputed  evi- 
dence shows  that  Nolon  was  a  bona  fide  pur- 
chaser of  the  half  interest'  in  tbe  Uncle  Sam 
which  be  bought  from  Vedder;  and,  though 
he  was  a  stockholder  in  the  Shurtloff  Com- 
pany, he  received  no  interest  in  tbe  Brlnde- 
maid,  and  no  part  of  the  consideration  for 
which  it  was  sold.  When  these  matters  of 
suspicion  and  Inference  are  explained  by  the 
undisputed  evidence,  any  presumption  of 
knowledge  arising  from  the  .conveyances 
vanishes.  If  the  ShurtlofT  Company  in  fact 
owned  the  Brlndsmaid.  and  sold  it  to  tbe 
Pinnacle  Company  for  $2,000,  which  was 
paid  to  the  ShurtloCt,  it  seems  as  though  it 
would  have  been  impossible  to  so  cover  up 
tbe  transaction  that  no  evidence  of  It  could 
have  been  discovered.  Appellees  produced 
DO  Other  evidence,  but  rested  this  issue  sole- 


ly upon  the  Infetmoe  arldng  firom  tbe  con- 
veyances, and  thea  tiiemselTes  destroyed  tbe 
inference  by  oral  testimoi^.  It  Is  (dalmed  tn 
argument  that  these  parties  were  all  part- 
ners in  the  Nolon  clubro<Hn,  which  clrcnm- 
stance  makes  the  transaction  look  snspldous. 
Tbe  evidence  shows  that  Nolon  was  tbe  own- 
er of  tbe  cinbroom;  tbat  Vedder  worked  for 
him  on  a  percentage;  and  tbat  none  of  the 
others  had  any  interest  in  It  Dodson,  when 
be  first  bought  the  locations,  was  not  work- 
ing for  Nolon  as  claimed,  and  scarcely  knew 
him.  Nolon,  Becker,  and  were  not  part- 
ners in  any  business.  They,  owned  the 
Shurtloff  lode  together,  but  that  could  not 
be  called  a  partnership.  Appellants  were 
purchasers  for  value,  and  while  the  law  Is. 
If  the  administrator's  fraud,  of  which  they 
bad  knowledge  when  they  bought  the 
property,  vitiated  tbe  sale,  equity  will  bind 
their  consciences  (ind  declare  them  trust- 
ees of  a  couBtmctlve  trust  and  compel 
them  to  reconvey,  appellees  failed  to  sustain 
this  issue.  Appellants  paid  $2,000  for  the 
property  In  good  faith,  after  diligently  In- 
vestigating the  title.  They  had  no  actual 
knowledge  of  the  alleged  fraud  from  any 
source.  If  we  concede  the  administrator's 
alleged  fraud,  app^ees  are  without  relief 
against  appellants,  unless  the  evidence  satis- 
factorily shows  they  had  constructive  knowl- 
edge; that  is,  Information  which,  if  pursued 
with  reasonable  diligence,  would  have  led  to 
actual  knowledge.  It  will  not  be  presumed 
tbat  any  reasonable  investigation  appellants 
might  have  made  would  have  led  them  to  tbe 
discovery  of  any  more  or  different  knowl- 
edge than  appellees  proved  on  the  trial  in 
attempting  to  establish  constructive  notice. 
If  the  court  found  the  fourth  contenti<m  in 
favor  of  appellees,  it  was  not  warranted  by 
tbe  evidence. 

The  judgment  will  be  rerersed  and  the 
cause  remanded. 

Beversed. 

GABBERT  and  WHITE,  JJ.,  concur. 


(54  Colo,  at) 

BOARD  OF  REGENTS  OF  STATB  UXI- 

VER8ITT  V.  WIIiSON  et  aL 
(Suprone  Court  (tf  Colorado.    April  T.  1913.) 

Wills  (|  856*)— Constbuction  — Intention 

OB  TeSTATOB— i'AILVBB  OV  PBIUABT  GlFT. 

Wliere  a  testator  bequeathed  $50,000  for  a 
liome  and  tiospital  in  a  city  named  for  a  build- 
ing, provided  the  city  or  the  coimty  would  aap- 
port  it,  otherwise  to  revert  back  to  and  be  divid- 
ed among  certain  legatees,  on  tbe  primarj  gift 
being  declared  void  as  depending  on  an  anea- 
forceable  condition  precedent,  tbe  money  sbonld 
go  to  the  state  legatees  and  not  the  residuary, 
legatee ;  conrts  being  bound  to  give  sach  con- 
struction to  a  will  as  ' will  pat :  into  dfect  the 
plain  intention  of  the  testator. 

[Kd.  Note.— For  other  cases,  see  Wilia,  OenL 
Dig.  i  2172 ;  Dec  Dig.  i  85«.^] 

Error  to  Boulder  County  Court;  BL  J.  In- 
gram, Judge. 
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Action  b7  tbe  Board  of  Regents  of  the 
Univerdty  of  the  State  of  Oolorado  against 
T.  v.  Wilson,  execvtor  of  Andrew  J.  Matfty. 
deceased,  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Aflirined. 

Benjamin  Griffith,  Atty.  Gen.,  and  Charles 
O'Connor,  Asst  Atty.  Gen.  (John  A.  Gordon, 
of  Denver,  of  connsel),  for  plaintiff  In  error. 
Henry  O.  Andrew  and  Frank  L.  Moorhead, 
both  of  Bonlder,  for  defendants  in  error. 

BAILEY,  J. '  The  matter  to  be  determined 
is,  what  does  paragraph  7  of  the  will  of 
tbe  late  Andrew  J.  Macky  mean,  and  what 
Is  its  effect? 

After  making  a  number  of  spedflc  money 
bequests  to  relatives  and  friends,  the  testa- 
tor undertook.  In  that  paragraph,  to  make  a 
charitable  gift  for  a  hospital  building  and 
home  for  poor  widows  and  orphans,  as  fol- 
lows: ' 

**7th.  I  further  give  and  bequeath  to  and 
for  a  hospital  building  and  a  home  to  be  built 
In  Bonlder,  County  of  Boulder,  and  State  of 
Colorado,  for  the  comfort  of  poor  widows  and 
orphan  children,  while  edck  and  unable  to 
care  for  themselves,  the  sum  of  Fifty  Thou- 
sand (¥60,000)  Dollars.  Providing  the  City 
of  Bonlder,  by  Its  officers,  or  the  County  Com- 
missioners and  their  successors  in  office,  will 
support  and  maintain  the  same,  otherwise 
the  said  fOO,000  to  revert  back  and  the  same 
to  be  divided  up  among  the  following  lega- 
tees; to  wit,  Lydla  A.  Snow,  Jerome  Macky, 
AIoozo  Macky,  Chauncy  Macky,  Celia  B. 
Dicfcerson,  Anna  C  Walker,  Mary  Aldrich 
and  Emma  Aldrich,  Cora  Doyle,  George  Bob- 
bins^ Elmer  Bobbins,  Earl  Harold  Bobbins, 
Ixila  Bobbins  and  Monabelle  Bobbins  in  pro- 
portion as  their  legacies  herein  mentioned 
bears  to  the  nld  (150,00(9  Fifty  Thousand 
Dollars." 

The  City  of  Bonlder  declined  to  accept  the 
gift,  but  the  Board  of  County  Commissioners 
offered  to  do  so  upon  the  condition  Imposed, 
and  atA:ed  that  the  individual  members  of 
the  board  be  appointed  trustees  of  the  legacy 
for  the  purposes  set  forth  In  the  bequest 
In  the  case  of  Bobbins  t.  County  Cofamls- 
sloners,  60  Colo.  610,  115  Pac.  S26,  this  conrt 
held  the  primary  gift  to  charity  void,  for  the 
reason  that  "its  vesting  Is  made  to  depend 
upon  an  impossible,  legally  unenforceable 
condition  precedent";  whereupon  the  execu- 
tor of  the  estate,  joined  by  certain  of  the  leg- 
atees named  In  that  paragraph  as  legatees 
OTer  of  said  (90,000.00,  ffled  In  the  county 
court  their  petition  asking  for  an  order  of 
distribution  according  to  the  terms  of  the  be- 
quest. To  this  petition  tbe  Board  of  Be- 
gemtv  of  the  Colorado  State  University,  as 
realdnary  legatee,  Interposed  objection  and 
filed  a  petition  asking  for  a  construction  of 
Iiaragrapb  seven,  claiming  the  fund  of  960,- 
000.00  under  the  residuary  provision  of  the 
wiU.  The  county  court  held  the  gift  over  to 
I^dla  A.  Snow  and  others  valid,  and  order- 
ed a-  dlstrlbatlon  of  the  900,000^00  according- 


ly. The  Brents  bring  the  case  here  on  er- 
ror, seeking  a  reversal  of  tbe  Jndgment  of 
the  county  court. 

.The  primary  gift  being  out  of  the  way,  the 
question  Is,  does  the  gift  over  take  effect  and 
Is  it  to  be  enforced?  It  is  a  settled  mle 
that  the  intention  of  the,  testator  most  gov- 
ern, when  such  Intention  is  made  clear  by 
the  terms  of  the  will  itself.  This  has  been 
repeatedly  declared  by  our  own  and  other 
courts  to  be  the  guide  in  all  matters  Involr- 
ing  omstmctlou  of  wills.  Courts  are  bound 
to  give  such  constmction  to  a  wUl  as  will 
carry  out  and  put  into  effect  the  plain  inten* 
tlon  of  the  testator.  Bacon  v.  Nldiols,  47 
Oola  81,  .106  Pac.  1082.  40  Cyc  13S6,  and 
cases  cited. 

The  first  gift  contained  In  the  paragraph 
of  the  will  under  oonsldera'tlon  depended,  as 
has  already  been  determined  by  this  court, 
upon  a  condition  precedent,  impossible  of 
legal  enforcement  In  deciding  the  case  of 
Bobbins  T.  County  Commissioners,  supra, 
this  court  did  not  directly  pass  upon  the 
question  involved  In  this  case,  and  the  state- 
ment in  that  case  as  to  the  nature  of  the 
condition  upon  which  the  primary  gift  de- 
pended does  not  necessarily  determine  tbe 
status  of  the  gift  over.  It  having  been  ad- 
judged that  the  primary  gift  is  void,  it  now 
remains  to  determine  the  meaning  and  ef- 
fect of  the  words  In  paragraph  seven  of  the 
will  following  the  attempted  gift  to  the  City 
of  Boulder  or  to  Bouldm  County.  The  con- 
dition precedent  which  was  by  tbis  «ourt 
held  impossible  of  enforcement  reads :  "Pro* 
vldlng  the  City  of  Boulder,  by  Its  officers,  or 
the  County  Commissioners  and  their  Bucces- 
Bors  in  office,  will  support  and  maintain  the 
same"  (the  hospital .  bailding  and  home). 
Following  this  proviso  comes  the  dattse 
which  Is  now  before  the  court  for  couMdera* 
tlon.  to  witi  "Otherwise  the  said  960,000,  to 
revert  back  and  the  same  to  be  divided  up 
among  the  following  legatees,"  Lydla  A. 
Snow  and  others.  The  testator  did  not  say 
that  the  gift  to  the  county  should  take  effect 
on  condition  that  the  county  expressed  a 
willingness  to  accept  the  gift,  but  imposed 
as  a  condition  precedent  to  the  vesting  of 
the  gift  that  the  county  should  permanently 
support  and  maintain  the  hospital  and  home. 
That  such  was  the  intention  of  the  testator, 
and  that  such  Is  tbe  meaning  of  the  proviso. 
Is  made  clear  by  the  language  of  the  court 
in  Bobbins  v.  County  CommlsslonerB,  supra, 
where  this  is  said: 

"When  Mr.  Macky  said  tJUit  the  950,000, 
wbich  he  undoubtedly  Intended  should  be 
used  in  building  a  hospital  and  home,  should 
revert  back  and  be  distributed  among  cer- 
tain lc«;atees,  if  the  county  commissioners 
and  their  successors  would  not  furnish  the 
necessary  support  and  maintenance,  he  un- 
doubtedly meant  thereby  to  postpone  the 
vesting  of  his  gift  until  Boulder  County, 
through  appropriate  action  by  its  board  of 
CommlsslonerB,  became  legally  bound  to  do 
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80.  Mr.  Ma^j  did  not  In^d  to  make  pro- 
Tlsicni  for  some  mere  temporary  tblng.  His 
purpose  was  to  provide  a  faos[dtBl  and  borne 
for  all  time  to  oome  for  those  who  were  en- 
titled to  enjoy  its  prlrllegra.  It  Is  not  the 
building,  for  whose  erection  the  money  was 
given,  but  'the  said  $50,000'  itself,  that  is  to 
revert  and  be  so  distributed  if  the  required 
support  was  not  forthcoming." 

The  clause  in  the  will  which  provides  that 
the  county  oommlsfdonOTa  "will  support  and 
maintain  the  same,"  means  provided  they 
shall,  or  do,  support  and  maintain  it  It  in 
no  sense  implies  that  a  mere  willingness  on 
the  part  of  the  board  to  do  so  is  sufficient 
It  requires  that  this  support  be  absolutely 
and  unconditionally  provided  tor  and  fur- 
nished, else  the  condition  is  not  met  And 
if  for  any  reason,  because  the  law  Inter- 
posed an  obstacle  against  providing  such 
support  and  maintenance,  or  for  any  other 
reason,  such  support  was  not  forthcoming, 
then  the  condition  upon  which  the  primary 
gift  rests  was  not  fulfilled  and  the  ^ft  fail- 
ed. Attaching  this  meaning  to  the  condition 
precedent  then,  we  look  to  the  provision  of 
the  will  Itself  in  this  behalf  to  determine 
the  status  of  the  gift  over.  By  this  para- 
graph of  the  will  Mr.  Macky  said,  in  effect 
if  the  City  of  Boulder,  or  if  the  Board  of 
County  Commissioners  of  Boulder  County, 
will  not  do  not  or  can  not  furnish  mainte- 
nance and  support  for  the  proposed  charita- 
ble institution,  then  the  gift  of  $50,000.00, 
primarily  intended  for  that  charity,  shall  be 
divided  among  those  certain  other  legatees 
in  the  will,  Bpedflcally  named  in  this  para- 
graph. Language  could  scarcely  make  it 
plainer  that  the  testator  intended  this  mon- 
ey to  go  to  erect  a  charitable  home  for  poor 
widows  and  orphans,  who  under  the  tetms  of 
the  will  were  entitled  to  such  privilege,  if  ei- 
ther Boulder  City  or  the  County  of  Boulder 
could  and  would  permanently  support  and 
maintain  It;  if  not  then  to  tbe  other  legatees 
named.  It  is  manifest  tliat  the  plain  in- 
tention of  the  testator  was  that  the  gift  over 
should  take  effect  if,  for  any  reason,  the 
City  of  Boulder,  or  the  Board  of  County 
Commissioners  of  Boulder  County,  should 
fail  to  provide  for  the  permanent  support  and 
maintenance  of  the  hospital  and  home,  and 
there  being  no  legal  objection  to  be  urged 
against  such  gift  it  ought,  upon  every  con- 
sideration, to  be  given  full  effect 

Since  by  the  language  of  the  will  itself 
the  intention  of  the  testator  respecting  this 
fund  is  clear,  and  under  well  settled  prin- 
ciples of  law  such  intention  must  control  In 
the  disposition  thereof,  as  the  gift  over  con- 
travenes no  established  rule  of  law  or  pub- 
lic policy,  the  various  other  matters,  so  ably 
presented  by  oppoBing  counsel,  upon  the  ques- 
tion of  conditional  limitation  and  kindred 
subjects,  and  the  rules  of  law  applicable 
thereto,  need  not  be  considered.  Neither  Is 
It  necessary  to  determine  what  the  status 


of  the  reiEdduary  legatee  would  be,  had  both 
gifts  been  held  void,  as  it  la  clear,  undtt 
tbe  construction  here  given  to  paragraph 
seven  of  the  will,  that  such  legatee  bas  no 
claim  upon  or  interest  In  tbe  fund  in  ques- 
tion. 

Judgment  affirmed. 

MDSSEB,  C  J.,  and  WHITE,  concur. 


(54  Colo.  E7t) 

PEOPLE  ex  reL  BUTLER  et  aL  v.  DISTRICT 
COURT  OF  SIXTH  JUDICIAL  DIST. 
et  aL 

(Supreme  Gonrt  of  Colorado.   ApzU  7,  1A13.) 

1.  pRoninmoiT  (S  4*)— Discbetion  of  Coubt. 

The  granting  of  a  writ  of  prohibitiou  rests 
in  the  sound  discretion  of  the  court;  the  writ 
not  being  a  writ  of  right 

[Ed.  Note. — For  other  cases,  see  Piohibition, 
Cent  Dig.  |  S;  Dec.  Dig.  S  4.*] 

2.  Pbohibiiior  18*)— Defenses— IiACHBS. 

Receivers  were  appointed  for  defendant  cor- 
poration on  February  7,  l&ll,  and  apon  March 
iBt  petitioners  filed  a  petition  praying  leave  to 
intervene  as  defendants  and  to  file  a  motion  to 
vacate  the  order  appointing  the  receivers,  which 
petition  was  denied  on  March  4th.  Petitioners 
did  nothing  further  until  January  tt,  1912,  when 
they  filed  another  petition  for  leave  to  inter- 
vene, stating,  as  excuse  for  delay  in  presenting 
it,  that  they  had  abandcmed  their  former  peti- 
tion and  acquiesced  in  the  appointment  of  the 
receivers  because  it  was  represented  to  tbe  court 
at  the  time  of  such  appointment  that  shortly 
funds  would  be  raised  sufficient  to  pay  the  oor- 
IKiration's  pressing  debts  and  develop  its  prop- 
erties, and  that  the  refusal -to  allow  the  first 
petition  for  interventiOB  waa  largely  based  oa 
such  clrcnmstances,  but  that  nothing  had  been 
done  to  relieve  the  corporation  from  financial 
emharrasament,  but  a  large  additional  indebted- 
ness had  been  created.  Held,  that  an  apptica- 
tion  for  prohibition  filed  November  22,  1912L  to 
restrain  the  district  court  from  proceeding  far- 
ther in  the  proceeding  in  which  tbe  receivers 
were  appointed,  and  to  set  aside  the  order  ap- 
pointing tbe  receivers,  would  be  denied  for 
laches  In  presenting  me  applicatioo. 

[Ed.  Note^For  other  casea  see  Pn4ilbItioii, 
Cent  Dig.  i  tt7;  Dee.  Dig.  |18.*] 

it.  Appui.  Airo  Ekbob  (f  Tit*)— JuoaHBim 

APPEAUBLE~"FINAL  jTjnQHBNT." 

An  order  denying  a  petition  for  leave  to 
intervene  was  a  "final  judgment"  against  peti- 
'tionei|i  to  which  a  writ  of  error  would  lie. 

[Ed.  Note.— For  other  caaea  see  Appeal  and 
Error.  Cent  Dig.  fS  42fi,  m,  404^7.  4»K 
481;  Dec.  Dig.  f  78.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  2774-27»8;  vol.  8,  p.  Ttttta.] 

En  Banc.  Application  for  prohibition  by 
the  People  on  the  relation  of  Joseph  G. 
Butler,  Jr.,  and  others  against  the  District 
Court  of  the  Sixtb  Judicial  District  of  tbe 
State  of  Colorado  and  others.  AiNtUcatlou 
denied. 

A.  M.  Stevenson  and  L.  M.  Goddard,  both 
of  Denver,  for  i>etltloner8.  Charles  W. 
Waterman  and  Caldw^I  Martiln,  botb  of 
Denver,  for  respondents. 

HILL,  J.  This  Is  an  original  aN)licatIo« 
for  a  writ  of  prohibition  to  reateain  tbo  dls- 


•For  otber  amm  see  sams  toplo  and  section  HUHBER  in  Dm.  Dig.  ft  An.  Dig.  Key-No.  a«clM  ft  lUv'r  Indsxea 
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trict  court  of  San  Juan  county  and  tbe 
Honorable  Charles  A.  Pike,  jndge  thereof, 
from  proceeding  further  In  a  certain  cause 
pending  in  said  court,  and  to  compel  the  court 
to  Quash,  set  aside,  and  annul  certain  orders 
appointing  receivers  therein  and  authorizing 
reoeiveni*  certiUcates  of  Indehtednesa.  Tbe 
order  and  rule  to  show  cause  were  Issued  and 
return  made  thereto,  wherein  the  respondenta 
challenge  the  sufficiency  of  the  petition,  etc.; 
U  also  raises  the  question  of  acquiescence 
and  laches  upon  behalf  of  the  petitioners. 

Upon  February  7,  K.  E.  Dlclt,  as 

plaintiff,  filed  In  tbe  district  court  of  La 
Plata  county  his  complaint  against  the  Green 
Mountain  Mining  &  Milling  Company  as 
defendant  Among  other  things  this  conj- 
plalnt  states  that  tbe  defendant  is  tlie  owner 
and  In  possession  of  sundry  mining  proper- 
ties, etc.,  in  San  Juan  county  of  a  value  in 
excess  of  $1,000,000;  that  It  has  heretofore 
been  engaged  in  operating  these  properties, 
etc.;  that  it  has  Issued  (600,000  of  Interest- 
be«rlng  bonds  secured  by  mortgage  upon  Its 
property,  of  these  |160,000  Is  an  outstanding 
Indebtedness ;  that  $440,000  of  tbe  bonds  are 
held  as  collateral  security  for  tbe  payment 
of  1200.000  of  other  indebtedness  of  the  de- 
fendant ;  that  it  has  a  floating  indebtedness 
of  (460,000  now  due  and  payable ;  that  six 
months'  interest  on  the  $160,000  bonds  afore- 
said is  past  due  and  unpaid;  that  the  plain- 
tiff la  the  owner  of  120  shares  of  the  capital 
stock  of  the  defendant;  that  the  defendant 
la  Indebted  to  him  in  tbe  sum  of  $560  for 
salary  as  secretary  and  treasurer;  that,  in 
addition  thereto,  he  holds  two  notes  of  the 
dtfendant  for  $2,000,  which  are  long  past 
due;  that  defendant  is  wholly  unable  to  pay 
tbe  principal  or  Interest  on  its  bonds  or  any 
of  its  Indebtedness  as  the  same  matures 
or  has  matured;  that  its  property  is  subject 
to  judgments,  executions,  and  attachmmts  at 
the  bands  of  Its  numerous  creditors;  that 
nits  have  been  brought  against  it  by  Its 
creditors  in  PeunsylTanla  and  Colorado; 
that,  if  receive  are  not  appolntedl,  the  de* 
fiendant  will  be  subject  to  a  mnltipUclty  of 
■nits  and  litigation  of  Tarlons  sorts  Id  Penn- 
sylvania,  Ooloiado,  and  elsewliere;  that  Its 
assete  wlU  be  dlartpated  and  sacriflced;  that 
certain  creditors  will  secure  a  pref^ence 
over  others;  that  its  property  will  be  tafcoi 
upon  exccntim  and  sold  piecemeal;  that  Its 
property  will  be  greatly  dissipated,  diminish- 
ed, impaired,  and  wasted;  that,  if  tbe  in- 
terest on  its  bonds  be  not  paid,  tbe  holders 
wiU  declare  default  and  proceed  to  fore- 
dose  their  nKwtcnge;  as  a  result,  the  bond- 
holders  will  secure  a  prefeienee  over  the 
nnsecored  creditors  and  all  tbe  property  will 
be  consumed  in  the  satisfaction  of  the  In* 
d^tednesB  secured  by  tbe  bonds;  that,  if 
the  assets  of  defendant  axe  not  sacriflced  by 
forced  sales  in  tbe  threatened  litigation, 
they  are  far  in  excess  of  the  llabUities  of  the 
defendant^  an^  It  properly  adnUnistered, 


will  pay  all  its  debts  and  leave  a  substantial 

r^idue  for  its  stockholders;  that  the  pro* 
curing  of  a  comparatively  small  amount  o£ 
money  will  permit  the  operation  of  the  mines 
and  plant  of  the  defendant ;  that,  If  defend- 
ant Is  enabled  to  again  resume  operation  of 
its  property.  It  can  eventually  discbarge  and 
pay  its  Indebtedness  without  sacrifice  of  Its 
property.  This  is  followed  with  detailed 
statements  bow  this  can  be  accomplished. 
It  la  alleged  that  the  taxes  for  1910  are  un- 
paid and  the  result  which  will  follow  If  not 
arranged  for.  It  states  that  the  plaintiff  is 
Informed  and  believes  that  the  defendant 
will  be  able  to  procure  funds  sutficient  to 
accomplish  the  results  above  indicated,  if 
given  a  reasonable  period  to  do  so  before 
there  is  foreclosure  and  forced  sales  of  its 
property.  This  is  followed  with  detailed  In- 
formation as  to  how  this  is  to  be  done,  with 
the  further  allegations  tliat,  unless  the  court 
assumes  jurisdiction  and  appoints  receivers, 
the  claims  of  all  unsecured  creditors  will 
be  ultlniately  lost,  as  well  as  great  damage 
to  the  secured  creditors  and  stockholders. 
It  la  also  alleged  that,  in  a  United  States 
court  in  Pennsylvania,  receivers  have  been 
appointed  and  have  proceeded  to  take  charge 
of  the  assets  of  the  company  In  that  state; 
that  In  that  action  the  company  by  answer 
admitted  the  allegations  of  the  bill  which 
wen,  to  a  certain  extent,  the  same  aa  those 
contained  In  this  complaint  Tbe  prayer  is 
for  judgment  against  the  defendant  for 
$2,S12  and  interest,  for  the  appointm«it  of 
receivers  with  detailed  authority,  and  tliat 
the  officers  and  agents  of  the  company  be 
compelled  to  turn  the  property  over  to  them, 
and  that  all  creditors  be  enjoined  from  insti- 
tuting suits  or  attempting  to  enforce  col- 
lections other  than  tiirontfli  tbe  teceivendilpf 
etc.,  and  for  general  relief. 

Upon  tbe  same  day  the  detttodant  company 
purported  to  file  its  answer  In  wtaleli  It  ad- 
mits the  troth  of  tbe  allegations  contained 
In  tbe  complaint  and  consents  to  tbe  appoint- 
ment of  recovers.  Three  recelveis  wen  ap- 
pointed upon  the  day  tbe  complaint  and 
answer  were  filed;  tbey  thereafter  qualified 
and  took  possession  of  the  property,  and,  It 
nweun,  have  thus  cont&med  under  the  orders 
of  the  court. 

Upon  F^ffoary  8.  1911,  the  oonrt,  upon  its 
own  motion,  transferred  tbe  cause  to  San 
Juan  county;  It  appearing  that  it  was  one 
affecting  both  real  and  persimal  piop»ty 
situate  in  that  county. 

On  March  1, 19U,  tbeae  petittcmers,  Joseph 
G.  Bntlw,  Jr.,  and  0.  A.  Vagamm  toidered 
for  filing  in  the  action  abore  referred  to  th^r 
verified  petition  for  Intervention  wherein 
they  allege,  among  oUier  flUngs,  that  they 
were  not  served  with  notice  and  bad  no 
knowledge  of  the  appointment  of  tbe  re- 
ceivers until  February,  1911;  that  the  Penn- 
sylvania court  was  without  jurisdiction  in- 
the  premises,  and  that  the  anointment  of 
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reoetTWi  there,  as  well  u  here,  vaa  without 
notice,  except  to  one  De  Annlt,  who  claim- 
ed to'be  the  presldoit  of  the  defendant  com- 
pany,  and  <am  Ralph  Hartzell,  attomer,  who 
aasnmed  to  flie  an  answer  for  the  d^end- 
ant;  that  the  company  is  Indebted  to  Batler 
In  the  Bom  of  «23,620.ao,  with  Interest  upon 
certain  notes,  desciihlng  tbem,  also  an  ad- 
ditional 95,000  fnmlshed  as  a  loan  wlilch  Is 
long  past  due;  that  he  is  a  large  stock- 
holder owning  204.000  shares ;  that  Ferguson 
is  a  creditor,  and  upon  Jannar;  21,  1911. 
obtained  a  Judgm»i^  for  ^,500,  with  Interest, 
against  the  defendant  In  the  courts  of  Penn- 
sylTsnla;  that  FerguBon  Is  a  stockholder 
owning  136,420  shares;  that  a  large  majority 
of  the  stockholders  and  creditors  are  op- 
posed to  the  appointment  of  receivers  either 
In  PennsylTsnia  or  Colorado;  that  It  appears 
on  the  face  of  the  MU  la  this  suit  that  this 
cAurt  was  without  Jurisdiction  to  appoint  re- 
ceivers; that  there  Is  no  equity  In  the  bill  (this 
Is  fdllowed  with  detailed  reasons  attempting  to 
thus  sbow);  that  Ralph  Hartzell,  purporting 
to  answer  for  the  defendant,  had  no  author- 
ity to  represent  It;  that  there  was  no  proper 
notice  given  to  the  company,  nor  any  notice 
given  to  the  stockholders,  creditors,  or  bond- 
holders ;  that  the  complaint  fails  to  state  a 
cause  of  action ;  that  the  appolntmoit  of 
receivers  is  not  In  the  Interest  of  the  stodc- 
holders,  etc.  The  prayer  Is  for  permission 
to  Intervene  and  become  defendants,  to  in- 
dude  such  other  stockholdevs  and  creditors 
as  desire  to  Join  them,  that  they  may  be 
permitted  to  file  a  motion  to  yacate  the  order 
appointing  the  recovers,  to  demnr  to  the  bill, 
or  otherwise  plead. 

This  petition  was  duly  considered  by  the 
court,  snd  after  arguments,  on  March  11, 
lail,  the  court  decUned  to  allow  the  petition- 
ers to  Intervene.  No  exceptions  appear  to 
hare  been  taken  to  this  ruling,  and  nothing 
further  appears  to  have  been  attempted  by 
these  petitioners  until  jianuary  6,  1012,  whm 
they  presented  to  said  court  another  petition 
for  intervention  in  said  action.  This  peti- 
tion sets  forth  a  copy  of  the  former  one, 
with  a  statement  of  tbe  disposition  thereof. 
In  addition  to  the  allegations  contained  In 
the  first  petition,  which  are  reiterated  In  the 
second,  other  matters  are  alleged,  some  of 
which  are  ttiat  the  decision  of  the  Judge  In 
xefdsinK  to  allow  the  petltlonera  to  intervene 
upon  their  former  petition  was  lati^ly  based 
upon  the  fact  tha^  at  the  time  of  Uie  ap- 
pointment of  receivers,  It  was  represented  to 
the  judge,  If  he  api)ointed  the  recovers, 
that  one  William. P.  De  AnsAt  and  his  as- 
sociates would,  within  a  very  short  time, 
raise  the  necessary  fands  to  pay  the  pressing 
debte  of  the  defendant  ctmipany  and  also 
Buffldent  other  mooey  to  develop  and  Im- 
prove Its  properUes  and  to  enable  it  to  work 
and  opoate  them  and  make  It  a  goVag  con- 
cern J  that,  upon  account  of  these  promises, 
the  Ji^ge  appointed,  the  receivers;  that  more 


than  tea  muntha  have  elap6ed  slnee  Oie  ap- 
pointments, Dut  that  no  part  of  the  pressing, 
or  any,  debts  of  the  company  have  been 
paid;  that  no  Improvementa  have  been  made 
upon  the  property  since  tiiat  time,  and,  In 
tact,  nothing  has  been  Oone  to  relieve  tiie 
company  l^om  Its  flnanctal  onbarraasmait 
or  to  put  Its  property  In  a  condition  to  wMfc 
and  operate,  but,  on  tbe  contrary,  a  large 
amount  of  additional  indebtedness  has  been 
incurred  since  the  appointments;  that  the 
petitioners  have  used  «very  diligence  to  Inter- 
vene; that,  after  the  dedalon  refusing  to 
permit  the  petitioners  to  intervene,  they  were 
advised  and  verily  believed  that  It  would  not 
be  proper  and  in  fact  would  be  unavailing 
for  them  to  att^pt  to  intervene  until  a  rea- 
sonable time  had  elapsed  for  the  fulfillment 
of  the  promises  said  to  have  been  made  on 
behalf  of  De  Amtft,  as  hereinbefore  stated; 
that  when  the  representations  were  msde 
to  tbe  Judg^  as  aforesaid,  that  the  Indebted- 
ness of  the  defendant  company  would  be 
paid  or  substantially  reduced  and  provlsloDs 
made  for  working  the  properties,  etc.,  the 
said  De  Armlt  was  then  and  has  ever  since 
been  Insolvent  and  was  and  Is  entirely  with- 
out means  of  his  own  and  without  ability  to 
raise  money  from  other  sources  for  the  nse 
of  the  defendant,  or  In  fact  to  do  anything 
of  a  substantial  character  to  relieve  the  de- 
fendant company  of  Its  financial  embarrass- 
ment; that  Dick  was  an  employe  of  De- 
Armlt  and  snstaioed  the  closest  confidential 
relation  to  him ;  that  Dick  was  and  Is  one  of 
the  smallest  creditors ;  that  Dick,  De  Armlt. 
and  others  conspired  and  confederated  to- 
gether for  tlie  purpose  of  obtaining  the  ap- 
pointmient  of  receivers  In  order  to  prevent 
the  creditors  from  collecting  their  Just  claims 
so  that  Dick,  De  Artntt,  and  oth»s  might, 
through  said  receivers,  obtabi  more  com- 
plete control  of  the  property  of  the  defend- 
ant for  the  purpose  of  harassing  and  annoy- 
ing the  creditors  and  the  majority  of  the 
stockholders  to  tbe  end  that  the  creditors 
would  compromise  their  indebtedness  against 
tbe  defendant  company  for  a  small  per  cent; 
that  the  stockholders  would  part  with  Uielr 
stock  for  a  trifling  amoiint  and  thus  eatable 
the  said  De  Armlt,  Dick,  and  others  In  socSi 
conspiracy  to  obtain  ownership  of  the  proper- 
ty without  paying  any  substantial  amount 
therefor;  that  TH<A,  De  Armlt,  and  othm, 
claiming  to  be  the  directors  of  the  company, 
prior  to  tbe  aroolntnmt  of  receivers,  at- 
tempted to  reduce  the  capital  stock  from 
93,000,000  to  91.260,000.  Then  follows  a 
history  of  this  transaction  whereby  It  ap- 
pears all  the  stock  of  tbe  corporation  was 
turned  over  to  certain  trostew,  In  niOc^ 
manner  it  Is  alleged  that  De- Armlt  and  his 
amodates  had  controlled  the  affairs  of  the 
company  against  the  Interest  of  its  creditors 
and  those  owning  a'  majority  of  Its  stock. 
.  Other  auctions  are  set  forth  paialning 
to  the  hlstiffy  of  the  defendant  company  anA 
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tbe  alleged  ftanduImA  A<Ha  ol  Didi,  De  Ar- 
mlt,  and  others  In  conDection  with  Its  man- 
agement.  The  prayer  Is  the  game  as  is  tbe 
former  petition.  The  court,  upon  January 
6,  1912,  after  considering  the  application  and 
hearing  the  arguments  of  counsel,  ordered 
that  the  application  and  petition  be  denied. 
Thereupon  tbe  petitioners  offered  for  filing 
a  moUou  to  vacate  and  set  aside  the  order 
made  January  7,  1911,  appointing  receivers. 
The  conrt  refused  to  allow  tbla  motion  to  be 
filed.  Mr.  Ferguson  then  presented  for  filing 
a  demurrer  to  the  complaint  Tbls  was  like- 
wise refused.  Tbe  petition  praying  for  tbe 
writ  of  prohibition  was  filed  in  tbla  court 
upon  November  25,  1912. 

The  contentions  of  tbe  petitioners  are 
that,  while  tbe  court  had  Jurisdiction  to  en- 
tertain the  action  proper,  which  they  claim 
is  a  suit  upon  notes  and  for  services  rendered. 
It  was  without  jurisdiction  over  the  property 
of  the  corporation  attempted  to  be  covered 
in  that  portion  of  the  petition  setting  forth 
alleged  reasons  for  tbe  appointment  of  re- 
ceivers ;  that  If  this  position  Is  wrong,  and 
the  court  had  Jurisdiction  to  pass  upon  the 
qnestion,  when  the  allegations  of  the  petition 
are  considered.  It  fails  to  disclose  facts  suf- 
ficient to  Justify  the  court  in  its  appoint- 
ment of  receivers,  and,  in  bo  doing,  it  ex< 
ceeded  Its  legitimate  powers;  that  by  pre- 
senting their  petition  for  Intervention  with 
these  reasons  therein  stated,  tbey  gave  to 
the  trial  court  an  opportunity  to  correct  Its 
erroneous  ruling  In  this  respect,  which  it 
declined  to  do;  and  that  this  Is  sufficient 
to  give  them  the  right  to  petition  this  court 
for  tbe  writ  of  prohibition  therein,  although 
tbey  have  not  yet  become  parties  to  the  ac- 
tion, and  that  they  have  no  plain,  s[>eedy, 
and  adequate  remedy  at  law  to  protect  their 
rights  in  the  premises. 

[1j  Tills  court  has  universally  held  that  a 
writ  of  prohibition  Is  not  a  writ  of  right,  but 
rests  In  tbe  sound  discretion  of  tbe  court 
Leonard  v.  Bartels,  4  Colo.  93;  People  ex 
rel.  V.  District  Court,  6  Colo.  534;  Mclner-' 
ney  r.  City  of  Denter,  17  Colo.  302,  29  Pac. 
516;  People  ex  rel.  v.  District  Court,  19 
Colo.  34S,  35  Pac.  781;  People  ex  rel.  v. 
District  Court,  21  Colo.  251,  40  Pac.  460; 
People  ex  reL  v.  IMstrlct  Court  of  Lake  Co., 
26  Colo.  386,  58  Pac.  604,  46  L.  R.  A.  850. 

[2]  For  the  reasons  hereinafter  fitated,  we 
are  of  opinion  that  upon  account  of  the  ac- 
qnlescence  and  laches  of  the  petttioners,  tbla 
court  ought  not  to  entertain  this  application. 
Tbls  makes  unnecessary  any  consideration  of 
tbe  many  Intricate  questions  presented. 

It  will  be  observed  that  tbe  receivers  were 
appointed  February  7,  1911;  that  upon 
March  1st  same  year,  the  petitioners  ten- 
dered for  filing  their  first  petition  of  Inter- 
vention. This  was  denied  upon  March  lltb 
followl&g.  Nothing  further  was  done  by 
tbem  nntU  January  6,  1912,  a  period  of 
approximately  ten  months,  when  they  filed 
auotber  petitloa  to  Intervene  wbere&i '  tbey 


set  forth,  in  sub^nce^  as  dxcoses  for  delay 
in  its  presentation,  that  tbey  have  afaax^ 
doned  any  right  to  stand  upaa  their  former 
petition,  and  acquiesced  In  the  appointment 
of  tbe  receivers  for  tbe  rmaon,  as  tliey  al- 
lege, that  it  was  reprinted  to  the  court 
at  the  time  of  the  appointments,  that,  within 
a  very  short  time,  funds  would  be  raised  by 
those  who  desired  tbe  appointment  of  re- 
ceivers sufficient  to  pay  tbe  pressing  debts 
of  tbe  defendant  company,  and  also  to  de- 
velop and  Improve  its  properties  and  to  en- 
able it  to  work  and  operate  them  and  make 
its  plant  a  going  concern,  and  that  the  court's 
decision,  in  refusing  to  allow  them  to  Inter- 
vene was  lai^ely  based  upon  these  promises, 
but  that  during  these  ten  months,  nottilng 
had  been  done  in  this  respect  to  relieve  tbe 
company  from  Us  financial  embarrassment  or 
to  put  its  property  in  a  omditlon  to  work 
and  operate,  bat  oa  the  rontrary,  a  large 
amount  of  additional  Indebtedness  bad  been 
Incurred,  etc.  In  other  words,  they  said  to 
tbe  court  that  while  we  did  not  approve  of 
the  appointment  of  receivers,  and  thought 
you  were  without  Jurisdiction  la  so  Aoing, 
and  we  thus  stated  tn  our  first  petition  for 
intervention,  yet,  opon  account  of  the  prom- 
isee made  to  you  that  the  emergency  debts 
of  the  corporation  would  be  iwld  and  suf- 
ficient other  funds  arranged  for  to  make  the 
defendant's  business  a  going  concern,  we 
acquiesced  therein  and  said  nothing  further 
for  a  period  of  ten  months  in  order  to  see 
if  such  arrangements  would  be  carried  out 
•by  that  faction  of  the  stockholders  of  the 
defendant  who  desired  and  secured  tbe  ap- 
pointment of  the  receivers.  To  put  it  in  an- 
other way,  It  mis  to  say  that,  If  things  work 
out  all  right  and  to  our  advantage,  we 
acquiesce  in  the  appolntmrat  of  receivers, 
bot,  if  tbey  go  wrong  {although  we  have  not 
said  so  and  will  not  until  it  is  necessary  to 
act),  it  is'  our  Intention,  when  it  is  thns  as* 
certained,  to  again  object  to  the  appoint' 
meuts  and  challenge  the  Jurisdiction  of  the 
court  to  make  them.  Such  action  upon  be- 
half of  tbe  petitioners  was  unquestionably 
an  acquiescence  in  the  aKwlntmeut  of  tbe 
receivers  and  in  their  handling  of  the  prop- 
erty during  the  ten  months  foUowlAg  their 
appt^tment 

The  second  petition  ior  Intervention'  was 
presented  January  6,  1912,  and  by  the  conrt 
acted  upon  and  refused  the  same  day.  Tbe 
petition  for  tbe  writ  of  prohibition  was  filed 
in  this  court  November  22,  1912.  It  fails 
to  give  any  excuse  or  reason  why  It  was  not 
applied  for  ontU  over  ten  months  after  the 
district  conrt  for  the  second  time  bad  re- 
fused to  grant  tbe  relief  prayed  for. 

Regardless  of  whether  the  case  Is  of  sach 
importance  as  the  petitioners  claim,  we  are 
of  opinion  tbnt  their  actions  as  above  stated, 
during  the  ten  months  after  these  appoint- 
moits  were  made,  present  a  case  of  acgules> 
cence  during  that  period,  and  that  tbetr  de- 
lay fw  the  10)i  montba  thereafter,  before 
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making  application  here  for  the  writ  of  pro- 
blbitlon,  presoits  a  case  of  la<^es;  and, 
when  both  are  considered,  they  are  enffldent 
to  Justly  this  court  in  refusing  to  consider 
the  questions  raised  pertaining  to  the  merits 
of  the  controversy  under  Its  extraordinary 
Jurisdiction  by  writ  of  prohibition.  While  It 
Is  claimed  that  the  petitioners  (by  present- 
Ing  tbdr  petition  of  intervention)  gave  to 
the  trial  court  an  opportunity  to  pass  upon 
the  question  of  its  Jurisdiction  to  appoint 
receivers  in  an  action  to  which  the  petition- 
ers were  not  then  parties  (a  question  un- 
necessary to  determine),  it  Is  conceded  the 
only  thing  that  the  court  did  pass  upon  was 
their  right  to  Intervene. 

[3]  Its  refusal  was  such  a  final  judgment 
Against  them  to  which  a  writ  of  error  wUl 
lie.  Henry  t.  Travelers'  Insurance  Co.,  16 
Colo.  179,  28  Pac.  318;  Curtis  t.  Lathrop, 
12  Colo.  169,  20  Pac.  250;  Limberg  t.  Hlg- 
glnbotham.  11  Colo.  316,  18  Pac.  33;  Bar- 
man V.  Barhydt,  20  Neb.  625,  31  N.  W.  488; 
First  Nat  Bank  t.  Gill  A  Co..  SO  Iowa,  429; 
Nat  Distillhig  Co.  t.  Seldel.  103  Wis.  489. 
79  N.  W.  744. 

Had  a  writ  of  error  been  promptly  sued 
out  upon  the  court's  first  refusal  to  allow 
the  petitioners  to  intervene,  the  matter  could 
probably  have  been  reached  and  disposed  of 
in  the  r^ular  manner  by  this  time.  Wheth- 
er  the  petitioners  had  the  r^bt  to  present  a 
second  petition  to  the  court  raising  the  same 
coBtentloD,  with  the  further  statements  that 
the  appointment  of  the  receivers  bad  not 
proven  successful  or  accomplished  what  was 
promised.  Is  unnecessary  to  determln&  They 
elected,  as  they  say.  after  the  first  refusal 
to  take  their  chances;  and,  had  the  ap- 
p(dntment8  brought  the  results  alleged  to 
have  been  promised,  it  appears  they  would 
have  been  satisfied  and  coptinued  to  acqui- 
esce in  the  jurisdiction  of  the  court;  but 
inasmuch  as  they  did  not  work  out  as  they 
allied  was  jsomlsed,  they  now  desire  to 
have  the  question  determined  In  this  ex- 
traordinary manner.  Under  such  dream- 
stances,  the  application  ought  not  to  be  en- 
tertained. 

For  the  reasons  stated,  the  alternative  or- 
der and  rule  will  be  quashed  and  the  .writ 
denied. 

Aj^Ucatton  denied. 


(H  Colo.  517) 

NORCROSS  T.  CUNNINGHAM. 

(Supreme  Court  of  Colorado.    April  7,  1913.) 

1.  Action  (|  38*)— Inoowsistimot  ot  Ai.tbb- 
NATivB  Remedies. 

Ad  action  by  a  purchaser  of  land  requiring 
water  for  its  irrigation  with  a  coatract  right 
to  take  water  for  that  purpose  to  have  hia  deed 
decreed  to  convey  as  appurtenant  to  the  land  a 
certain  amount  of  water  on  the  theory  that 
tmch  amount  had  been  conveyed  to  him  by  his 
deed,  and  his  clnim  in  the  same  action  to  recover 
damages  for  the  vendor's  alleged  fraudulent 
represeDtations  as  to  the  water  rights  on  the 


theory  that  such  rights  had  not  been  conveyed 
to  him  by  his  deed,  were  incondstent  remedies. 

[Ed.  Note.— For  other  cases,  see  Action,  CenL 
Dig.  II  549,  566;  Dec  Dig.  S  38.''] 

2.  EiAcnon  or  Rehkdzbs  d  3")— E^Fraor  ab 
Bab  ob  Estoppel. 

Where  a  purchaser  of  land  requiring  water 
for  Irrigation,  with  knowledge  of  all  the  facts, 
has  elected  to  proceed  for  a  decree  as  to  the 
water  rights  claimed  to  have  beai  conveyed  by 
his  deed,  he  is  bound  by  eudi  election  and  is 
thereafter  estopped  from  an  inconsistent  dalm 
against  the  purcliaser  for  damages  for  alleged 
misrepreflentatloas  as  to  the  rights  conveyed  bj 
the  deed. 

[Bd.  Note.— For  other  cassa,  see  Election  of 
Bemedies.  Cent  Dig.  ||  8,  4;  Dec  Dig.  I  3.*] 

Error  to  District  Goart^  Larimer  Oountr; 
Harry  P.  Gamble,  Jndge. 

Action  by  T.  B.  Norcross  against  Jotan  U. 
Cumringham.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Rhodes  &  Farnworth,  of  Ft  Collins,  for 
plaintiff  in  error.  Fred  W.  Stow  and  Homer 
S.  Stephens,  both  of  Ft  CoUlna,  for  defend- 
ant in  error. 

HILL,  J.  Upon  motion  judgment  on  the 
pleadings  was  granted  in  favor  of  the  de- 
fendant The  plaintiff's  complaint  allies, 
in  substance,  that  in  May,  1906,  he  purchased 
from  the  defendant  a  farm  situate  under  the 
Hillsborough  Canal,  from  which  it  requires 
water  for  its  Irrigation;  that  be  paid  |10,- 
000  for'  the  land  and  water  to  be  conveyed 
therewith ;  that  as  a  part  of  the  considera- 
tion the  defendant  represented  that  there 
would  be  conveyed  in  the  same  warranty 
deed  and  In  connection  with  the  land,  125 
inches  of  water  in  this  canal ;  that  this  wa- 
ter was  and  would  be  a  water  right  to  said 
land  for  the  entire  Irrigation  season  of  eadi 
year;  tliat  it  was  of  the  earliest  water  ap- 
propriated from  the  Big  Thompson  river, 
the  stream  from  which  the  canal  received  its 
supply;  that  certain  crops,  which  could  be 
raised  and  which  made  the  farm  especially 
desirable  and  very  valuable,  required  late 
irrigation,  and  that  the  water  rights  which 
would  be  conveyed  would  furnish  water  dur- 
Ing  the  late  Irrigation  season  to  raise  sudi 
crops;  that  relying  upon  defendant's  repre- 
sentations with  reference  to  the  water  to  be 
conveyed  and  that  was  conveyed,  he  pur- 
chased said  land  and  water  and  in  May. 
190Q^  received  from  defendant  a  warranty 
dee^  which  deed  conveyed  the  land  and  125 
inches  of  water  In  one  lustrum^t ;  that  up- 
on receipt  of  the  deed  he  entered  into  pos- 
session, began  and  has  ever  since  continued 
to  cultivate  the  farm;  that  after  plaintiff 
took  possession,  defendant  claimed  that  the 
water  conveyed  in  connection  with  and  for 
the  Irrigation  of  this  land  was  simply  a  right 
to  take  water  from  this  canal  by  reason  of  a 
contract  entered  into  between  the  owner  of 
the  canal  and  other  persons,  which  contract 
through  sundry  conveyances,  had  been  con- 
veyed to  defendant;  and  that  the  defendant 
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had  only  conveyed  by  bis  deed  to  plalntlir 
wbat  was  known  as  tlila  water  contract. 
The  plaintiff  farther  alleges  that  the  canal 
company  was  under  no  obligations  to  furnish 
water  under  this  contract,  except  when  there 
was  water  In  the  canal  derived  from  the 
Big  Thompson  river  under  an  appropriation 
known  as  Priority  No.  25.  being  of  a  late 
date ;  that  he  has  been  unable  under  and  by 
reason  of  the  water  conveyed  to  him  by  said 
deed  to  obtain  any  water  from  this  canal 
for  the  Irrigation  of  this  land,  except  In  the 
oarly  portion  of  each  Irrigation  season,  up 
to  about  July  1st;  that  after  the  1st  of  July 
said  water  right  so  conveyed  famishes  no 
water  for  said  lands ;  that  this  condition  has 
prevailed  ever  ^nce  the  purchase,  and  It  will 
so  continue  hereafter,  except  an  Intermittent 
amount  during  the  early  portion  of  the  ir- 
rigation season;  that  by  reason  of  these 
facts  he  cannot  raise  any  crops  upon  the 
lands,  except  early  crops;  that  the  land 
without  a  water  right  furnishing  water  dur- 
ing the  entire  Irrigation  season,  but  only  for 
the  early  portion,  is  of  no  value  In  excess  of 
$5,000 ;  that  plaintiff  has  been  injured,  dam- 
aged, and  defrauded  by  the  defendant  through 
his  false  and  fraudulent  representations,  etc., 
in  the  sum  of  $6,000,  for  which  amodnt  judg- 
ment  is  prayed. 

£1]  In  his  answer  tlie  defendant,  among 
other  things,  alleges  that  subsequent  to  the 
sale  and  in  March,  1909,  with  faU  knowl- 
edge of  all  tacts,  the  plaintiff  instituted  a 
suit,  etc.,  against  the  defendant  by  which  he 
sought  to  liave  this  deed  for  the  land  and 
the  125  Inctea  of  water  decreed  to  convey  as 
an  Bi^artauukce  onder  the  deed  and  to  the 
land  and  as  annexed  to  the  land,  a  certain 
other  1.70  cable  feet  of  water  which  was  a 
part  of  the  canal's  31g  Thompson  Priority 
No.  1;  that  in  the  same  suit  the  plaintiff 
also  sought  to  recover  damages  alleged  to 
have  resulted  to  him  by  reason  of  the  al- 
false  and  fraudulent  represoitatlons 
made  at  the  time  of  the  aale  pertaining  to 
the  water  rtgbts  and  upon  account  of  his 
failure  to  procure  the  same;  that,  at  the 
time  of  the  ccunmencement  of  the  other  suit, 
the  plaintiff  had  full  knowledge  of  all  facts 
relative  to  his  rights,  etc. ;  that  at  the  time 
there  were ,  two  remedlea  open  to  him  for 
the  enforcement  of  bis  alleged  claims  arising 
ont  of  the  pnrduue  of  this  land  and  water, 
which  were,  by  elalniing  that  be  had  re- 
ceAred  by  this  deed  the  1.7S  enUc  feet  of 
water  above  referred  to  and  having  It  so  de- 
creed by  0ie  court,  or  that  be  bad  not  re- 
ceived the  wator  whiA  be  ahonld  have  re- 
celved  by  the  deed,  and  recover  damages 
against  the  defendant  for  fikilnre  to  con- 
vev  it;  that  these  ranedieB  are  tnconslst- 
eaitf  in  that  by  Uie  flrat  his  tialm  Is  baaed 
upon  the  fiict  that  he  had  received  the  wa- 
ter, while  the  latter  la  based  np(m  the  tact 
that  he  did  not  receive  the  water ;  that  both 
uf  said  ranedlea  were  adopted  and  sought 


to  be  enforced  by  the  plaintiff  in  the  former 
suit  and  were  so  alleged  in  his  complaint: 
that  during  the  pendency  of  this  suit  the 
plaintiff  elected  to  base  bis  claim  upon  the 
fact  that  be  had  received  said  water  by  said 
deed;  that  his  complaint  was  amended  ac- 
cordingly ;  that  he  thereafter  abandoned  his 
claim  made  therein,  based  upon  the  fact  that 
he  had  not  received  the  water  and  made  do 
claim  for  damages  In  the  action  upon  account 
of  such  failure  on  the  part  of  the  defendant 
to  convey  the  said  water,  as  contained  In  his 
original  complaint;  that  the  suit  now  insti- 
tuted Is  upon  the  same  transaction,  and  based 
upon  the  same  claim  as  that  portion  of  plain- 
tiff's former  suit,  which  related  to  damages ; 
that  the  facts  and  circumstances  as  set  forth 
lu  plaintiff's  former  suit  in  that  portion 
which  was  by  him  abandoned  by  his  election, 
as  aforesaid,  are  the  same  as  here;  that  by 
reason  of  said  election  he  is  now  barred  from 
claiming  any  damages  or  relief  in  this  suit; 
that  having  claimed  in  the  former  suit  that 
he  had,  by  the  deed,  received  the  water,  he 
Is  now  estopped  from  claiming  damages  by 
reason  of  the  failure  on  the  part  of  the  de- 
fendant to  convey  the  same.  As  a  further 
defense  it  is  alleged  that  during  the  progress 
of  the  former  trial,  the  plalntUTs  counsel, 
with  his  consent,,  acquiescence,  and  ratifica- 
tion, and  in  hla  presence  and  in  open  court, 
stated  that  the  plaintiff  did  not  claim  that 
any  fraud  had  been  committed  upon  him  in 
the  transaction,  for  which  reason  that  he  is 
estopped  from  claiming  damages  in  this  suit 
against  the  defendant  upon  account  of  any 
allied  false  and  fraudnloit  representation 
on  the  part  of  the  defendant. 

The,  plaintiff,  by  replication,  sets  forth  that 
In  Jun^  1908,  he  brought  salt  against  the 
ditch  company  and  the  defendant  to  compel 
them  to  recognize  him  (by  virtue  of  the  pro- 
visloDs  of  his  deed  from  the  defendant)  as 
the  owner  of  the  1.TS  cable  teet  of  early  wa- 
ter theretofore  owned  by  the  defendant.  Be 
states  that  this  suit  was  decided  against  him. 
He  admits  that  In  March,  1909,  he  brought 
the  salt  against  the  defendant  as  all^^ed  in 
the  answer,  in  which  he  sought  to  have  the 
deed  cmveylnK  the  land  and  125  Inches  of 
water  decreed  to  convey  therewith  as  an  ap- 
purtenance under  the  deed  and  to  the  land 
the  1.76  coble  feet  ot  water,  whldi  mia  a 
part  of  the  earUer  iwlwity.  He  also  admiti 
that  tlds  snit  -was  decided  against  him,  but 
denies  that  in  either  there  was  tried  or  de- 
termined the  gaestlon  of  damaga  fnrolTed  In 
this  action. 

It  will  be  observed  tiiat  the  plaintiff  has 
not  denied  that  in  bla  second  salt  brought 
against  the  defendant  he  also  sought  to  re- 
cover damages  growing  out  of  the  same 
tranaactlon,  and  that  during  its  pmdency  lie 
elected  to  proceed  under  tbat  portion  Of  his 
complaint  by  which,  if  be  was  successful,  It 
would  secure  for  hUn  the  water  which  he 
claimed  be  liad  purchased.  The  great  wel^t 
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of  author!^  in  which  we  concur  is  to  the 
effect  that  the  two  remedies  are  Inconsistent. 
15  Cyc.  257 ;  Bales  t.  Williamson,  128  Iowa, 
127, 103  N.  W.  150 ;  7  Ency.  of  PI.  &  Pr.  SflO ; 
Bracken  v.  Atlantic  Trust  Co..  16T  N.  T.  510, 
60  N.  E.  772,  82  Am.  St  Rep.  731 ;  SIckman 
V.  Abemathy,  14  Colo.  174.  23  Pac.  447; 
Wheeler  v.  Dnnn,  13  Colo.  428,  22  Pac.  827 ; 
Bank  of  Santa  Fe  v.  Board  of  Com'rs,  61 
Kan.  785.  GO  Pac.  10(S ;  Jones  v.  Langhorne, 
1ft  Colo.  206,  34  Pac.  997 ;  Campbell  v.  Kauff- 
man  MllUng  Co.,  42  Fla.  828,  29  South.  436 ; 
Carroll  v.  Fethera  et  al.,  102  Wis.  436,  78 
N.  W.  604;  McWIllIams  v.  Thomas  et  al. 
(Tex,  ClT.  App.)  74  S.  W.  596 ;  Taussig  et  al. 
T.  Hart,  49  N.  Y.  301 ;  Lowenstein  &  Bros. 
T.  OlaM  et  al..  48  Le.  Ann.  1422,  20  South. 
690;  Brmelfaig  t.  Gibson  Canning  Co.,  106 
III.  App.  196 ;  Salyers  t.  Smith,  67  Ark.  526, 
66  S.  W.  936;  Ogden  t.  Moore,  95  Mich.  290, 
54  N.  W.  899 ;  Remington  Paper  Co.  t.  Hud- 
son, 64  Ean.  43,  67  Pac.  636 ;  James  T. '  Par- 
iona,  Rich  ft  Co.,  70  Kan.  166,  78  Pftc.  438 ; 
EteTator  Co.  t.  U.  P.  Ry.  Co.,  97  Iowa;  719, 
66  N.  W.  1059;  Conrow  et  al.  v.  Little  et  al., 
116  N.  T.  387,  22  N.  E.  346,  5  L.  R.  A.  693. 

[Z]  In  the  former  action,  the  defendant 
(with  knowledge  of  all  the  facta)  having  elec- 
ted as  to  which  of  two  Inconsistent  remedies 
be  wonld  pursue,  we  are  of  opinion  that  he 
Is  bound  hy  such  election.  For  this  reason 
the  moti<m  for  judgment  upon  the  pleadings 
WB0  properly  sustalnedL  See  Anthony  v. 
Slayden  et  al.,  27  Colo.  144,  00  Pac  826,  and 
cases  therdn  cited. 

Hie  Jndgment  Is  affirmed. 

Affirmed. 

MUSSEB,  G.  3n  "and  GABBERT,  X,  concur, 


(54  Colo.  1S2)  ' 

BABBOWS  T.  Mc^UBTBY  MFG.  OD.  ft  al. 

(Supreme  Court  <^  Colorado;    April  7.  1913.) 

1.  Contracts  (i  117*)— Lcgaliit— ^esibaiht 
ov  Tbade— PBoTEcnon  of  Pbouisee. 

One  may  lawfully  covenanit  not  to  pursue 
a  particular  bodness  witlUn  a  limited  territory, 
even  if  it  be  an  entir«  state,  if  the  restraint 
thereby  estaUiabed  ia  reasonable  and  affords 
only  a  fair  protection  to  the  one  for  whose 
benefit  It  is  imposed. 

[Bd.  Note.— For  other  casea,  aee  Contracts, 
Cent  Dig.  H  S64-«69;  Dec.  Dig.  f  117.*] 

2.  CONTBACTS  (§  117*)— LuaALITT— ReSTBAIITT 

or  TBAna— Pabtial  on  OBiTEaAL  RcsTBAinT. 
The  bare  fact  tiiat  a  contract  in  restraint 
of  trade  applies  to  an  entire  state,  or  even  to 
wider  limits,  that  the  restraint  is  geoeral  or 
partial,  extensive  or  limited.  Is  of  itself  Inuna- 
terial ;  the  public  welfare  is  the  first  considera- 
tion, and  if  it  is  not  adversely  affected  thereby 
the  contract  should  be  sustained,  if  it  is  reason- 
able and  imposes  upon  the  party  bound  no 
greater  natralnt  than  la  necessary  for  fair  pro- 
tection wltliin  the  plain  pnrposa  of  the  con- 
tract 

[Dd.  Note.— For  other  cases,  aee  Contracts, 
Cent  Dig.  il  554-569 ;  Dec.  Wg.  8  117.»] 


3.  CoNtKAOTB  (I  117*)— LaOAUTT— BWTRAIHT 
OF  TBAnB. 

A  contract,  whereby  the  entire  stock  in 

trade  and  the  good  will  of  a  plate  glsRs  compao  j. 
of  which  defendant  was  the  president  and  the 
largest  stockholder,  was  sold  to  plaiutiif  for 
IU.500.  with  a  covenant  that  the  aellara  would 
not  for  10  years  engage,  directly  or  Indirectly, 
in  any  such  business  In  the  state,  or  accept 
employment  with  or  work  for  any  house  engaged 
in  such  buriness,  or  invest  any  money  In  or  be- 
come stockholders  or  directors  in  any  company 
carrying  on  such  business  in  the  state,  was  not 
invalid  as  a  contmct  in  restraint  of  trade. 

[ICd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  Ill  654-5«»;  Dec  Dig.  I  m.*l 

4.  COIVTRACTS  (8  110*)— BSBfBAIin  OW  TSADB 

— OONSTRUCTIOW. 

The  legality  of  contracta  In  reatraint  of 
trade  is  to  be  resolved  oa  the  partteolar  tacts  of 
each  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SI  642-«>2;  Dec.  Di;.  {  UO.*! 

5.  Contracts  ({  116*>— Lbgalitt— Bzamanrr 

OF  TbADB— KlASONABISNBBS. 

The  test  of  whether  a  contract  in  restraiot 
of  trade  is  reasonable  is  whether  the  restraint 
is  only  such  as  to  afford  a  fair  protection  to  tb« 
promisee,  and  not  so  large  as  to  interfere  with 
public  intereets ;  and  whatever  reatraint  is  larg- 
er than  the  necesaar/  protectios  of  the  party, 
if  oppressive,  Is,  in  the  eye  of  the  law,  unreason- 
able. 

[Ed.  Note.— Far  othet  cases,  see  Contracts, 
Cent  Dig.  H  642-552;  Dec.  Dig.  S  116^*] 

6.  CONTBACTS  (i  116*)— RBBnAINT  OF  TBAHS- 

CONSTBUCTION. 

The  law  looks  with  disfavor  upon  any  cmi- 
dltion  which  tends  to  stifle  the  free  and  ua- 
impeded  course  of  competitive  buying  and  selling 
of  necessary  commodities  in  the  open  market 

(Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  542-552;  Dec  Dig.  {  lltt.*] 

7.  CoNTBACTs  (S  117*)— Lkqalitt— Bestbaist 

ON  MONOPOLT  OF  TBAnE. 

In  an  action  to  enjoin  defendant,  who  aoM 
tbe  entire  stock  in  trade  and  good  will  of  a 
plate  glass  company,  from  a  breach  of  his  cove- 
nant not  to  engage,  directly  or  indirectly,  in 
any  such  business  within  the  state  for  a  t&m 
of  10  years,  it  appeared  that  the  bosineBs  of  the 
company  extended  over  XO  or  11  states;  that 
when  the  aale  was  made  conditions  in  the  busi- 
ness were  demoralized  as  a  result  of  defendant's 
methods;  that  It  was  then  impossible  to  make 
fair  or  reasonable  profit  therein ;  that  plaintiffs 
had  no  control  over  the  supply ;  that  numerous 
other  competitors  remained:  that  caoital  was 
entirely  free  to  enter  the  field;  and  that  plain- 
tiffs' selling  schedules  were  advanced  after 
the  purcbaae.  Beld,  that  the  contract  did  not 
give  to  plaintiffs  an  unlawful  monopoly  of  the 
plate  glass  basiness. 

[Ed.  Note.— Pot  otiier  cases,  see  Contncts, 
Cent  Dig.  H  65«-6f»;  Dec.  Die.  {  117.*] 

8.  CONTBAOTB  (|  116*)— LMAUVT— BBSntAIIlT 

OF  TBAnS— CONSTRTTOTION. 

It  is  quite  as  important,  as  a  matter  of  pub- 
lic interest  and  welfare,  that  individuals  be  not 
allowed  with  Impunity  to  breach  their  contracts 
in  restraint  of  trade,  advisedly  made,  as  It  Is 
that  the  public  have  protection  from  each  re- 
straint ;  and  where,  without  violation  of  legal 
principles  and  public  policy,  such  contracts  may 
be  upheld,  they  should  be  rigidly  enforced. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  H  542-562;  Dec  Dig.  |  116.*] 

Error  to  District  Court,  City  and  County 
of  Denver;  Greeley  W.  Whltford,  Judge. 
Action  for  an  injunction  by  the  McMurtry 
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ICannftiGtiiilng  Comiwiiy  and  another  agaihat 
Stanley  M.  Barrows.  Judgment  for  plain- 
tiff a,  and  defendant  brings  error.  Affirmed. 

DaTla  St  Whitney,  of  Denver,  for  plalnUfl 
in  error.  Cranston,  Pitkin  &  Uoore,  of  Den- 
Ter,  fior  defendants  in  wror. 

BAHiET,  J.  The  action  was  by  defend- 
ants in  error  against  Stanley  U.  Barrows, 
plaintiff  in  error,  to  adjoin  him  firom  con- 
tinuing to  violate  tlie  terms  of  a  certain  con- 
tract entered  Into  May  Stb,  1906,  between 
himself  his  sister  and  brottier  of  the  first 
part,  the  Denvn  Plate  Olass  Company  of 
the  second  part,  and  the  defendants  in  error 
of  the  third  part  The  defmdant  was  the 
largest  stockholder  in,  and  pre^dent  and 
general  managw  oi^  the  Denver  Plate  Glass 
ComiMiny,  a  corporation  ragaged  tn  the  bnsi- 
neas  of  handling  paints,  Tsmlshes  and  plate 
and  window  glass  In  Colorado  and  neighbor- 
ing states.  The  McMnrtry  Ifonafactnring 
Company  and  the  McPl^  &  HcOlnnlty  Com- 
pany, plaintiffs,  were  engaged  in  slndlar 
bnslness  in  aboqt  the  same  territory*  The 
chief  place  of  business  of  the  three  com- 
panies was  Doiver,  where  th^  main  offices 
were  located.  TTndcff  the  contract  the  ea- 
tire  stock  in  trade  of  the  Denver  Plate  Glass 
Company,  except  a  portion  of  tlie  paint 
stock,  was  sold  to  the  plaintiff  companies,  In* 
eluding  the  good-will  of  the  company  and 
that  of  Stanley  M.  Barrows  and  his  brother 
and  Bister.  amount  Charged  and  paid 
for  the  good-will  was  |B,600.0a  Among  oth- 
er things,  the  contract  contained  the  follow- 
tng: 

"And  the  parties  of  the  first  part  and  eadi 
of  them  agree  with  the  third  parties  that  if 
there  is  a  consummation  of  this  deal,  until 
.  May  1st,  1918,  they  will  not,  nor  will  any  of 
them,  engage  dlrecUy  or  indirectly  in  any 
business  in  the  state  of  Colorado,  whhfb 
carries,  handles  or  sells  paints.  Tarnishes  or 
glass,  or  accept  employment  with  or  work 
for  any  house  or  bn^pess  v^di  handles 
any  soch  goods  or  merchandise  or  class  of 
business,  or  iuTest  any  money  in  or  become 
stockholders  or  directors  In  any  company  or 
corporation  which  In  any  way  carries  on  in 
the  state  of  Cohnrado  any  dass  of  business 
similar  to  that  heretofwe  carried  on  by 
second  party." 

In  sobetance,  eomiAaint  alleges  tiiat 
defendant  violated  this  covenant,  In  that, 
mon  aftar  the  con8umaiatio&  of  the  sale, 
he  not  only  engaged  In  the  glass  business 
litmsdf,  but  was  iintnmiental  in  the  or- 
ganisation ot  eeseteAn  corporations  irithln  the 
state  for  Uke  purposes,  one  of  which,  in 
iwrticalar,  the  Independent  Olass  Company, 
was  incorporated  within  two  we^  after  the 
execotloa,  of  the  contract  The  defendant 
ansmred  that  the  contract  is  against  pub- 
lic policy,  secured  under  a  coUuslTe  and 
fnmdulent  agreement  for  the  purpose  of 
^Treating  a  moncvoly  In  restraint  of  trade, 


and  tlier^ore  void;  and  futhe^  ttiat  It 
was  executed  by  the  defedOant  under  duress, 
and  for  that  reason  uncnftKroeable.  A  rep- 
Bcation  denied  the  diarses  of  duress  and 
conspiracy  and  other  affirmative  deftemdve 
matter.  The  court,  without  a  Jury,  upon 
hearing  found  the  issues  Joined  generally 
for  the  plalntlgs,  with  (qyeclfle  findings  as 
follows: 

"That  said  defendants  Stanley  H.  Bar- 
rows, received  and  obtained  a  good  and  valu- 
able cmsideratlon  for  the  execution  of  said 
agreonent,  and.  fbr  the  making  of  the  pw- 
sonal  eorenants  made  by  him  and  contained 
therebt;  that  tiie  said  contract  was  not 
executed  by  blm  under  duress  of  any  kind 
nor  undu  intimidation  or  eoodou  of  any 
kind,  but  was  executed  of  his  own  free  will 
and  volition,  and  solely  and  alone  for  the 
consideratitm  arising  thnefrom,  and  for  tlw 
benefits  he  would  receive  from  the  paymrat 
of  the  moneys  therein  agreed  to  be  paid; 
that  neilher  the  siUd  contract  nor  any  part 
thereof  was  m  is  invalid  or  void;  that  no 
agreement  or  covenant  therein  cmitalned 
was  or  la  In  restraint  of  trade,  and  that  the 
agreements  therein  contained  made  by  the 
defendant,  indndlng  the  agraeakent  contain- 
ed in  said  tenth  paragraph,  were  and  are 
reasonable  and  fair,  and  were  necessary  to 
protect  the  ^alntlfls  in  the  purchase  made 
by  them  of  goods,  wares  and  merchandlae, 
and  good-will. 

"Second.  The  court  finds,  from  the  evi- 
dence, that  said  contract  was  not  obtained 
by  plaintiffs  tot  the  purpose  of,  nor  with  the 
intuition  of,  securing  or  obtaining  any  monop- 
oly of  any  kind,  at  any  place,  of  any  busi- 
ness, trade,  occupation  ae  calling,  and  that 
no  monopoly  of  any  kind  was  In  any  way 
obtained  by  plaintUts,  through  or  because 
of  the  execution  eonsummatlon'  of  said 
contract,  or  at  all.  The  court  finds  from  the 
evidence  tha(  neither  the  said  written  con- 
tract nor  any  agreement  therela  contabied 
was  ever  In  any  way  waived  or  canc^ed, 
or  discharged  by  platntUb,  or  any  of  theo^ 
and  that  the  said  contract  and  all  of  the 
agreements  made  by .  plalntifKi  have  been 
fully  kept  and  performed  by  them,  and  tiiat 
said  contract  la  now  in  full  fbrce  and  effect, 
and  that  plaintiffs  ate  entitled  hare  the 
same  specifically  enforced  and  carried  out 

"Third.  The  court;  from  the  evidence,  spe- 
cifically finds  that  each  of  the  defenses  In- 
terposed in  the  answer  of  defendant  is  not 
sustained  by  the  evidence^  and  on  all  of  said 
defenses  and  on  all  of  the  Issues  herein  Join- 
ed, the  court  finds  for  the  plaintifta. 

"Fourth.  The  court  finds  that  the  defend- 
ant, Stanley  M.  Barows,  from  ttane  to  time, 
and  frequently  and  continuously,  by  various 
and  sundry  pretenses,  practices,  devices  and 
maChlnatlims,  both  directly  and  indirectly, 
has  Bouibt  to  errade^  and  has  ended,  and 
has  infringed  and  violated  the  terms  of  said 
agreement,  and  more  particnlariy  the  pro- 
vislMis  of  paragraph  10th  ttiereof ;  that  ha, 
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the  said  defendant,  haa  bem  and  Is  associat- 
ed wltb  the  Indefwndent  Glass  Company,  a 
corporation  doli^  bn^eaa  In  Denver  and 
tbronghont  tlie  rtate  of  Colorado,  and  wbich 
corporation  was  organised  for  the  jmrpose  of 
carrying,  handling  and  selling,  and  which 
corporation  has  carried,  and  does  carry, 
handle  and  sell  glass  in  Denrer  and  through- 
out' the  state  of  Colorado,  and  that  be  has 
worked  for  said  the  Independent  Glass  Com- 
pany, has  taken  orders  for  it  and  has  sought 
to  bnitd  up  its  buiriness  In  divers  ways,  and 
to  deprive  the  plalntUb  of  the  benefit  of 
the  agreements  made  Iqr  the  Draver  Plate 
Glan  Company  and  the  defendant  in  said 
written  contract  of  Hay  6.  1906,  and  that 
fhrongh  said  the  Independent  Glass  Com- 
pany he  has  been  and  is  engt^ed  In  doing 
bnslness  In  the  state  ot  Colorado,  and  han- 
dling and  sellii:«  ^ass  therein,  and  that  the 
plaintlfft  have  soffered,  and  will  continue  to 
sufEer,  great  and  irrqtarable  Injury  by  the 
violation  of -said  conlxact  by  defendant,  un* 
less  they  rec^ve  the  protection  <rf  a  court 
of  equity. 

"Fifth.  The  coiUrt  farther  finds  from  the 
evidence  that  the  said  defendant  has,  under 
the  guise  of  conducting  the  business  of  an 
agent  fbr  a  plate  glass  Insurance  company, 
kept  his  office  in  the  same  room  with  the 
said  the  Independent  Glass  Company,  and 
has  been  therein  engagM  In  directing,  or 
aiding  in  directing,  the  hnsbiess  of  the  said 
the  Independent  Glass  Company,  and  that 
the  practices  and  conduct  of  the  defendant 
have  been  such  tliat  in  order  to  make  ef- 
fective the  said  contract  of  May  6,  1906, 
and  to  i^tect  Uie  plaintUfs  tiierdn,  it  will 
be  necessary  for  the  court  to  restrain  the 
said  def^dant,  among  other  things,  from 
continuing  to  maintain  his  office  or  place  of 
business  with  the  said  the  Independent  Glass 
Company,  during  the  period  invvlded  for  in 
said  contract,  to  wit,  up  to  and  including 
the  first  day  of  May,  1916." 

A  Judgment  and  decree  restraining  the  de- 
fendant from  further  acts  In  violation  of 
the  terms  of  the  contract  was  accordingly 
entered.  To  review  which  defendant  brings 
the  case  here  on  error. 

(1-4]  The  main  question  is  whether  that 
part  of  the  contract  wherein  and  whereby 
the  defendant  agreed  and  undertook  not  to 
engage  In  the  glass  business  iu  this  state 
for  a  period  of  ten  years,  is  void  as  being  In 
restraint  of  trade,  and  thus  against  public 
policy.  The  defendant  contends  that  it  is, 
and  predicates  error  on  the  fact  that  the 
court  below  held  a  contrary  view. 

That  one  may  lawfully  covenant  to  re- 
frain from  pursuing  a  particular  bnslness 
within  the  limits  ot  a  certain  territory,  even 
If  It  be  an  entire  state,  if  the  restraint 
thereby  enjoined  Is  reasonable  and  affords 
only  a  fair  protection  to  tiie  <me  In  whose 
favor  it  is  Imposed,  la  no  longer  an  open 
question.    The  following  general  rules  ap- 


plicable to  contracts  <HE  this  character  ai« 
found  in  Eddy  on  Combinations,  |  688  et 
seq.: 

'It  wiU  be  fbund  that  In  the  earUer  days 
contracte  in  restraint  of  trade  were  looted 
upon  with  great  disfavor  by  the  courts. 
The  attitude  of  the  courts  In  this  respect 
has  greatly  changed,  and  the  moat  enll^t- 
eaeA  trlhnnala  not  only  consider  contracts  in 
restraint  of  trade  with  fitVOT,  but  look  up* 
on  them  as  essential  to  the  well-beiiig  and 
progress  of  the  oonunuidty.  It  la  not  sel- 
dom, however,  that  even  now  the  courts, 
carried  away  by  the  earlier  dedsiona,  arU- 
tnirily  prononnce  contracts,  which  as  a  mat* 
t^  ot  fact  appear  entirely  reasonable  under 
all  the  drcumatances,  to  Iw  vtrfd,  not  so 
much  because  they  are  unreasonable  as  be- 
cause they  seem  contrary  to  some  earlier 
authorities. 

"Contracte  in  restraint  of  trade  should  be 
Interpreted  in  the  light  of  tiie  fbllowlng 
propositions: 

"(a)  The  right  to  contract  la  fundamental 
to  all  social  organization. 

"(b)  Good-will  is  propert7t  and  as  sudi  is 
subject  to  transfer  like  any  other  species 
of  property;  and  in  ite  enjoyment  the  pur^ 
chaser  is  entitled  to  exactly  the  same  meas- 
ure of  protection  that  is  afforded  the  pur* 
chaser  of  tangible  property ;  the  law  should 
not  permit  the  vendor  to  regain  possession, 
contrary  to  the  terms  of  his  agreemer'',  of 
all  or  any  part  of  that  which  he  has  sold. 

"(c)  All  contracte  made  for  the  protection 
of  the  purchaser  of  good-will  should  be  strict 
ly  enforced,  unless  It  clearly  appears  that 
they  are  so  unreasonable  in  their  terms  as  to 
deprive  the  vendor  or  the  party  bound  of 
valuable  rights,  without  any  corresponding 
benefit  to  the  purchaser;  even  under  such 
conditions  a  contract  should  be  enforced 
wherever  it  is  possible  to  so  divide  it  as  to 
declare  it  binding  over  such  territory  and  tax 
such  time  as  are  reasonably  necessary  for 
the  protection  of  the  purchaser,  and  declare 
It  void  as  to  such  tfme  and  such  territory  as 
are  not  necessary  for  the  protection  of  the 
purchaser.  It  will  be  found  that  It  la  occa- 
sionally possible  for  courts  to  hold  the  con- 
tract divisible  in  this  respect 

"(d)  A  contract  in  restraint  of  trade  b^g 
the  contract  by  which  the  good-will  of  a 
profession,  trade  or  calling,  or  of  a  business 
or  enterprise,  Is  sold,  the  courts  should  look 
with  favor  upon  such  contracte  and  enforce 
them,  except  In  those  cases  where  the  en- 
forcement would  be  manifestly  inequitable 
and  amount  to  the  enfordug  of  a  contract 
that  Is  void  for  want  of  consideration. 

"(e)  The  consideration  for  a  contract  In  re* 
stralnt  of  trade  being  that  which  is  paid  for 
the  good-will  of  the  profession,  trade,  call- 
ing, business  or  enterprise  In  question,  it  is 
obvious  that  the  entire  consideration  Is  met 
by  the  transfer  of  the  enUre  good-will,  and 
any  agreement  which  arUtrarUy  binds  the 
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vendor  b«roDd  tbe  tarritory  and  the  time 
necessary  for  the  protection  of  tbe  good-will 
transferred  Is  without  consideration.** 

And  In  Bammon  on  Ck)ntract8,  at  section 
244a,  the  ntle  respecting  agreements  of  tbe 
kind  ando:  conaldwatlon  la  thus  clearly 
stated: 

"In  reference  to  time  and  place,  while  it 
has  always  been  held  in  the  American  states 
that  a  promise  not  to  engage  in  a  particular 
business  within  reasonable  limits  within  the 
state  Is  ralid,  even  though  the  duration  of 
the  agreement  is  unlimited,  the  doctrine  of 
a  few  of  the  earlier  cases  was  that  a  promise 
not  to  carry  on  a  particular  business  at 
-any  place  within  the  state  was  illegal  per  se, 
because  it  would  compel  the  promisor  to 
transfer  his  residence  and  allegiance  to  an- 
other state  in  order  to  pursue  his  vocation. 
This  reasoning,  however,  was  hardly  appli- 
cable to  the  several  states  of  tbe  Union, 
which  form  one  entire  nation,  and,  except 
in  a  few  atates,  the  doctrine  no  longer  pre- 
Tails,  and,  accordingly,  the  validity  of  a 
stipulation  not  to  carry  on  a  trade  within 
the  state  ordinarily  depends  upon  whether 
it  is  reasonably  necessary  for  the  protection 
of  the  promisee.  If  It  Is,  It  Is  lawful ;  other- 
wise, not  Some  courts,  applying  the  same 
principle,  hold  that  an  agreement  In  re- 
straint of  trade  may  be  valid,  even  though  it 
is  general  as  to  spacer  It  the  promisee  re- 
quires Ibi  enforcement  to  protect  Um.  TMs 
doctrine  Is  the  logical  result  of  tbe  condi- 
tions of  modem  trade. 

"As  goierally  laid  down,  tbe  rale  is  that 
an  agreement  in  restraint  of  trade  is  valid 
If  the  restriction  does  not  go,  as  to  its  ex- 
toit  In  space  or  otherwise,  beyond  what,  In 
tbe  Judgment  of  the  court,  is  reasonably 
neeesmiT  for  the  protection  of  the  promise^ 
regard  being  bad  to  the  nature  of  the  trade 
or  business.*' 

Tbe  bare  fact  that  the  restraint  is  applied 
to  an  entire  state,  or  even  to  a  wider  terri- 
tory, is  not  of  itself  snffldent  to  condemn 
and  nnlUCy  a  contract  of  this  sort  Tbe  pub- 
lic welfare  is  tbe  first  consideration,  and  If 
it  be  not  adversely  affected  thereby,  the  con- 
tract sboold  be  sustained,  if  it  la  reasonable, 
and  imposes  upon  the  purty  bound  no  great 
er  restraint  than  Is  necessary  for  the  fair 
protection,  wltbln  .the  plain  purpose  and 
meaning  <a  the  contract,  of  the  party  for 
wbom  protection  is  Intended.  Such  now  Is 
practically  tbe  universal  criterion  by  which 
contracts  of  this  diaracter  are  to  be  adjudg- 
ed ;  that  is,  the  question  of  whether  the  con- 
tract, under  the  circumstances  of  each  par- 
ticular case.  Is  reasonable  or  unreasonable 
is  the  controlling  factor. 

In  Beach  on  Modem  Law  of  Contracts,  |S 
1569,  1575,  tbe  following  Is  stated: 

"The  tendency  of  modem  thought  and  de- 
cisions has  been  no  longer  to  uphold  in  Its 
strictness  the  doctrine  which  formerly  iwe- 
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vailed  respecting  agreements  in  restraint  of 
trade.  The  severity  wlOi  which  ench  agree- 
ments were  treated  in  the  beginning  has  re- 
laxed more  and  more  by  exceptions  and 
qualifications,  and  a  gradual  change  has  tak- 
en place,  brought  about  by  the  growth  of  In- 
dustrial activities,  and  tbe  enlargement  of 
commercial  facilities  which  tend  to  render 
such  agreements  less  dangerous,  because 
monopolies  are  less  easy  of  accomplishment. 
Whether  the  restraint  be  general  or  partial 
Is  no  longer  conddered  a  matwlal  qnes* 
Hon.    *   »  • 

"The  modern  doctrine  is  well-nigh  univer- 
sal that  when  one  engaged  in  any  business  or 
occupation  sells  out  his  stock  in  trade  and 
good-will  or  his  professional  practice  he  may 
contract  with  the  purchaser  and  bind  him- 
self not  to  engage  m  the  same  vocation  in 
the  same  locality  for  a  time  named  and  he 
may  be  enjoined  from  violating  this  con- 
tract  •  • 

The  following  authoritleB,  with  many 
others,  announce  the  law  to  be  as  stated  in 
the  forcing  quotations,  and  uphold  the  doc- 
trine that  whether  the  restraint  is  general 
or  partial,  widely  extended  or  narrowly  lim- 
ited. Is  in  and  of  Itself  alone  immaterial : 
Harrison  v.  Glucose  Sugar  Refining  Co.,  116 
Fed.  304,  53  C.  C.  A.  484,  58  L.  R.  A.  916; 
Anchor  Electric  Co.  v.  Hawkes,  171  Mass. 
101,  60  N.  E.  509,  41  L.  a  A.  189,  68  Am. 
St  Rep.  403;  BanCToft  v.  Union  Embossing 
Co.,  72  N.  H.  402,  ST  AU.  97,  64  L.  R.  A.  288; 
Beal  T.  Chase,  31  iDeh.  490;  Diamond 
Match  Go.  T.  Roeber,  106  N.  T.  473,  13  N. 
E.  419,  60  Am.  Rep.  464;  Elaberies  Co.  v. 
Lennen  {G.  C)  116  Fed.  217;  Oregtm  Steam 
Navigation  Co.  v.  Winsor,  87  U.  S.  (20  WalL) 
64,  22  L.  Bd.  315;  Trenton  Potteries  Co.  v. 
OUphant,  68  N.  J.  Eq.  607,  43  AtL  723,  46  L. 
B.  A.  266.  78  Am.  SL  Bep.  612;  Swlgert  v. 
Tllden,  121  Iowa,  600^  97  X.  W.  82,  63  L.  B. 
A.  608;  100  Am.  St  Bep.  374 ;  Oakdale  Han- 
nfacturlng  Go.  v.  Garst,  18  B.  I.  484,  28  AtL 
973,  23  Ii.  B.  A.  639,  49  Am.  St  Bep.  784 ; 
National  Benefit  Co.  v.  Union  Hospital  Ga, 
46  Minn.  272,  47  N.  W.  806^  U  I..  R.  A.  437; 
Olbbs  V.  Baltimore  Gas  Co.,  130  U.  S.  396,  9 
Sup.  Ct  663,  32  L.  Ed.  979;  National  En- 
ameling &  Stamping  Go.  t.  Haberman  (G.  G.) 
120  Fed.  416;  Wood  v.  Whitehead,  165  N. 
T.  646.  60  N.  E.  357. 

But  we  are  not  without  authority  in  our 
own  state  upon  the  precise  question  under 
consideration.  In  Freudentbal  v.  Espey,  re- 
ported in  45  Colo,  at  page  489,  102  Pac.  280, 
26  L.  R.  A.  (N.  S.)  961,  the  law  respecting 
such  contracts,  from  its  Indplency  In  the 
early  English  cases  to  the  present,  is  review- 
ed, analyzed  and  applied.  In  the  light  of 
that  decision  it  is  unnecessary  to  enter  upon 
a  more  exhaustive  discussion  to  ascertain 
the  rule  In  this  Jurisdiction  applicable  to  the 
contract  In  question,  for  the  doctrine  Is  stat- 
j  ed  so  idalnly  ia  that  case  that  we  have  but 
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to  nuntne  tbe  eondlUom  ml  this  one  and 
apply  the  rale  there  uiiunmeed  to  them,  aince 
each  case  la  to  be  resolved  on  Its  own  par- 
tlcalar  taeta.  Harrlaon  t.  Olnoose  Sugar  Re> 
flninf  Co.^  supra;  Orefon  Steam  NaTlgatlon 
Oo.  r.  WiDsor,  sapra ;  Alger  t.  Tocher,  19 
Pick.  (Haas.)  51.  81  Am.  Dec.  119.  In  Fread- 
entha!  v.  Espey,  sapra,  both  parties  were 
phy^dans;  the  defendant,  a  yonng  prmctlp 
tkmer.  agreed  not  to  enter  "the  practice  of 
medicine,  surgery  or  obstetrlca,  or  the  branch- 
es of  either,  in  the  city  of  Trbddad,"  either 
directly  w  IndiTectly,  "for  the  full  period  of 
five  yeare,"  If  wltiiln  that  time  be  tfunild 
quit  the  employment  of  the  plaintiff,  an  old 
practitioner,  to  whom  he  was  bound  by  con- 
tract at  a  stated  salary  for  that  period; 
there  was  a  sufficient  conslderatkm;  the  de- 
fendant left  the  employment  of  the  plaintiff 
before  be  waa  entitled  to  and  immediately 
engaffed  In  and  conthmed  the  practice  of 
medicine  at  Trinidad  contrary  to  hla  agree- 
ment not  to  do  BO.  Upon  suit  by  plalnUff 
for  damages  for  audi  breach,  and  Injunctive 
rdle^  d^ttidant  relied  upon  the  Invalidity 
of  the  restrlctlTe  covenant  in  the  contract  as 
a  d^ense.  At  page  493  of  45  Colo.,  at  page 
282  of  102  Pac.  (26  U  B.  A.  [N.  S.1  961),  It 
was  there  said: 

"Etxpandlng  eommerdallsnit  advancing  ad* 
enee  and  arts,  the  desire  and  necessity  for 
education,  and  the  spirit  of  the  age,  however, 
evuktnally  impressed  the  Judicial  mind  with 
the  necessity  of  remodelling  the  rule  to  meet 
the  needs  and  requirements  of  men.  It  was 
recognized  that  both  public  interest  and  pri- 
vate welfare  often  render  engagements  not 
to  carry  on  a  trade  or  to  act  In  a  profession 
in  a  particnlar  place  for  a  limited  time,  prop- 
er and  eVen  beneficial.  Hallan  v.  May.  11 
M.  &  W.  653;  Homer  v.  Aabford,  3  Blng.  326 ; 
Herresboff  t.  Bonttneau,  17  R.  I.  S  [19  Atl 
712.  8  U  R.  A.  469,  88  Am.  St  Bep.  850]. 

"Thus  impressed  the  courts  sought  to  meet 
such  requirements  by  first  fusing  Into  the 
law  a  distinction  between  sealed  Instruments 
and  simple  contracts.  This  dlstlncUon  being 
without  reason,  and  not  founded  upon  prin- 
ciple, soon  disappeared,  and  the  more  logical 
distinction  between  general  and  limited  re- 
straint of  trade  grew  and  fonnd  favor  with 
the  courts.  The  latter  distinction  appeared 
as  early  as  Broad  T.  JoUyffe,  Cro.  Jac.  S9^ 
in  which  it  was  held  that  a  contract  not  to 
use  a  certain  trade  in  a  particular  place  was 
an  exception  to  the  general  rule,  and  not 
void  The  seed  thus  sown  did  not  folly  fruc- 
tify, however,  until  the  leading  case  of  Mitch- 
ell r.  Reynolds,  1  P.  Wms.  181,  by  which  the 
sttempted  distinction  between  sealed  con- 
tracts in  restraint  of  trade  and  those  not 
under  seal  was  abrogated,  and  the  distinc- 
tion between  general  and  limited  restraints, 
or  rather  the  true  distinction,  to  wit,  l>e- 
tween  unreasonable  and  reasonable  restraints, 
was  fully  ertabllBhed.'*. 


BBPOBTEB  COoIol 

And  m;aln  at  page  802  of  .45  Oolo.,  at  page 
286ofl02Pae.(a8Xi.B.A.[N.  SJ  961).  tUa 
Is  declaieds 

"Agreonenta  like  this  maat  be  ooostroed 
with  refte^ouse  tQ.the  objects  wmi^  to  be  at- 
tained by  them.  The  object  here  is  the  pro- 
tection of  one  of  the  parttes  against  oorapetl- 
tlon  in  his  profession.  The  nature  of  the 
bustnesB  to  protect  waa  a  medical  practice 
extending  far  beyond  the  limits  of  the  city 
of  Trinidad;  that  the  covwantee  poaaeased 
this  business,  and  the  knowledge  and  the 
skill  that  enabled  him  to  acqolre  it.  Ger 
tainly  In  Umltinc  the  restrktton  to  the  city 
of  Trinidad  and  tm  the  period  of  five  yean 
was  only  affordiiv  'a  fair  protaction  to  the 
Interests  of  the  party  la  fB-vor  of  whom  it  is 
given,  and  not  so  large  as  to  interfere  with 
the  Intweets  of  the  public.'  ThB  restxaint 
was  no  larger  than  the  needs  of  the  cov- 
enantee required.  It;  was  of  material  benefit 
to  him.  and  was  not  oppressive  on  the  cov- 
enantor, nor  was  it  in  any  erase  injurious  to 
the  public.  The  contract  is  in  no  wise  for- 
bidden by  any  principle  of  policy  or  law. 
The  defMidant  can  be  aa  useful  to  the  public 
at  any  other  place  aa  at  Trinidad,  and  the 
interests  of  the  community  elsewhere  are  as 
important  as  they  ara.^here;" 

[I]  And  la  that  case  the  court  approves  tbp 
rale  as  stated  hi  Horner  v.  Graves^  7  Blng. 
743,  In  the  following  quotation: 

"  'We  do  not  see  how  a  better  test  can  bp 
applied  to  the  question  whether  reasonable 
or  not  than  by  t-onsld^lng  whether  the  re- 
straint is  auch  mdy  as  to  afford  a  fair  pio- 
tectl<m  to  the  Interests  of  the  party  In  £avor 
of  whom  it  is  given,  and  not  so  large  as  to 
interfere  vrith  the  Interests  at  the  public. 
Whatever  restraint  Is  larger  than  the  nec- 
essary protection  of  the  party  can  be  <»C  no 
benefit  to  either ;  It  can  only  be  oppressive: 
and,  if  oppressive,  it  In  the  eye  of  the  law 
unreaaooable.  Whateva  ia  Injurioua  to.  the 
Interests  of  the  public  Is  voM  on  the  ground 
of  public  policy.' " 

While  it  is  true  that  In  the  FEeudentbal 
Case  the  precise  nicts  found  In  the  case  at 
bat  were  not  present,  still  In  so  far  as  an  ap- 
plication of  the  law  be  concerned,  there  Is 
no  essential  difference  between  them.  Tbe 
Freudenthal  Case  brought  up  for  the  first 
time  In  this  state  a  direct  consideration  of 
contracts  in  restraint  of  trade,  and  it  became 
necessary  to  examine  and  analyse  the  cases 
on  this  subject,  both  ancient  and  modem, 
and  to  note  the  history  and  development  of 
the  law  on  the  subject,  and  the  growth  of 
the  modem  as  distinguished  from  the  ancient 
rule,  so  that  the  one  best  adapted  to  iHKseDt 
needs  should  be  approved  for  this  common- 
wealth, with  the  result  that  the  doctrine  of 
the  Freudenthal  Case,  as  Indicated  by  tbe 
foregoing  quotations  from  that  opinion,  re- 
sq^Ung  such  contracts,  Is  the  one  to  whlck 
we  are  committed. 
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Algar  T.  Thatlm,  10  Pick.  (lfu&)  Bl.  SI 
Am.  Dec  119,  TowaUoOM  leo  Mauufactming 

dou  T.  wnuum,  127  Ala.  uo^  as  soqUl  «e», 

00  Ii.  B.  A.  178,  86  Am.  Bt  Bep.  126^  anA 
Oonannffi^  00  Oo.  v.  Nimnemaker,  142  Indi 
060,  41  N.  S.  lOAS,  01  Am.  Bt  Reo-  UB,  are 
r^ed  vpon  by  plalntilb  In  emr  a>  iqAolA- 
IBC  ft  contnuT  doctrine  to  that  htxt  annonne' 
etf,  and  raanlring  a  nrerial  of  tbe  Jndgnient 
A  carefal  cooualnatlffli  of  the  decMons  In 
these  eases  show  that  in  none  of  them  la  tbe 
rale  whlcb  we  adopt  denied  or  modified.  The 
restraint  attunpted  was  ftrand  to  be  nnrea- 
■onable^  qpot  Hi*  htcts  of  eadi  of  tboee  caeee, 
and  they-  are  tbw^Ore  praetkally  In  accord 
with  oar  Ttem.  Hie  lUtBota  and  CftttComla 
caeeo,  Lault  t.  Befton  Manf.  Oa,  184  IlL 
328,  06  N.  D.  886,  70  Am.  Bf  Bep.  171,  Dblon 
Stiawboard  Oo.  v.  BonfleM,  IdS  IlL  420,  61 
N.  B.  1668,  88  Am.  Bt  Bep.  846,  Wright 
Bjte,  86  GaL  848,  80  Am.  Dee.  186^  and 
More  T.  Bonnet,  46  OeL  201, 6  Am.  Bep^  621. 
may  faMy  be  aald  to  annoaace  a  dtflMent 
nfle;  bat  thqr  stand  sebatantWly  alone,  and 
we  are  not  disposed  to  approTe  or  follow 
them. 

[I»  7]  ttwn  the  ecmtentton  Uiat  Qie  con* 
tract  was  the  remit  of  a  omsplraey  to  create 
a  numopo^.  tbe  fseti  show  that  the  three 
companies  to  the  contract  operated  In  prac- 
tically tba  same  flcdd,  HuwaKhont  Obbwado 
and  In  ndshborini  states.  Mr.  Barrows  tes- 
tifled  tihat  tbe  business  of  tt»  Veant  Plate 
Olaas  CkMBpaBy,  at  the  time  of  sale^  eztoided 
orer  Montana,  Idaho,  doming,  Nebraska, 
Booth  Dakota,  Kansas;  Oolorado,  New  Mot- 
ICO,  Itaias;  Arliraia  and  Utah.  It  Is  dear 
from  the  aneontrorerted  testimony  of  sev- 
eral wltseesM  that  no  monopoly  cooM  or  did 
Tosnlt  from  the  eontnet  In  qnestlon;  that 
there  were  many  dealers  in  glasa  in  DenT«r 
and  that  oompetitloB  was  abaip.  The  «it> 
Bess  bUnebeart  said:- 

I  wish  yon  wonM  state  to  tti*  court  in 
your  own  way  what  tbe  situation  was  in  th» 
OUj  of  Denver  and  what  it  was' after  Hay, 
im,  with  rsferenea  to  whether  the  HePhes 
ft  IffeOfamily  Oompany  and  tbe  UcMnrtry 
Manofiictnring  OMBpany  had  any  monopoly? 

«*A.  Vhe  inePbee  ft  MeGlnni^Cimipany  car- 
ry a  laivestodKtf^totfkia.  fHwHcUartry 
Mannfactorlng  Oompany  also  carries  plate 
class.  Tbe  Indepesideat  Olaas  Company  car- 
ries plate  glass,  and  prior  Oie  Denver  Plata 
Glasa  Oompany  carried  ^to  glass.'  Aftw 
we  took  oTor  flie  Denver  Plate  Olais  Com- 
pany, this  company,  the  Denver  Plate  k  Win- 
dow Oompany,  was  formed,  for  the  porpose 
of  winding  up  and  dlsportng  of  the  stock 
tbat  was  teboi  from  the  Denvw  Plate  Glass 
Company ;  also  tbe  Hallack  ft  Howard  Lum- 
ber Company  and  the  H.  W.  Bingham  Lum* 
ber  Company.  The  Balser  Lomber  Company, 
tlie  Fleming  Broe.,  and  perhaps  a  dosoi  other 
people  took  contracts  for  glass  and  buy  It 
Crom  8t«  Lonl%  Kaiuas  Glty  and  Omaba. 


Tbe  maripst  la  Denver  is  by  no  means  idosed: 
It  is  a  tfiyslcal  ImpesslbUltT  to  make  any 
arrangeaient  «f  ibat  kind.  Tbe  eompetltton 
in  the  glaaa  bustness  In  Denver  In  the  last 
el^  and  a  baU  years,  sbwe  I  have  bean 
here,  and  the  competition  thronghont  the 
country  liaa  been  fierce;  the  history  of  tbe 
glass  bnslnesa  has  never  seen  the  state  of  af- 
fairs that  has  existed  In  the  past  three 
years." 

Udlnrtry  and  McPhee,  as  well  as  Wil- 
liams, a  witness  ftw  defsndant  testtfied  to 
the  same  effect  Tb«  testimony  shows  conclu- 
sively that  the  tfass  business  was  In  a  de- 
moralised condition,  in  Doiver  and  throng 
ont  tbe  state,  prior  to  the  sale,  as  a  result  of 
thst  nnbuslnesslike  policy  of  the  defendant  in 
carrying  «  tbe  affairs  of  tbe  Dsnver  nato 
Glass  Oompany;  that  it  was  imposslMe  at 
that  time  to  nuke  a  fair  or  reasonable  profit 
from  tbe  business  at  all. 

In  cases  where  a  claim  of  this  sort  Is  made 
the  courto  will  make  most  careful  and  dili- 
gent inquiry  to  ascertain  whether  there  Is 
any  encroachment  on  the  public  welfare. 
The  law  looks  with  high  dlatevor  npon  any 
condition  which  tends  to  stifle  tbe  free  and 
tmlmpeded  coarse  of  ooi^MUtive  buying  and 
selling  in  the  open  market  of  commodities 
wbldi  are  necessities,  and  contribute  to  tfx^ 
general  comfort  and  wdl-belng  of  humanity. 
But  it  Is  not  a  Judicial  province  to  presuppose 
that  such  a  condition  exists,  when  as  matter 
of  ibct  it  does  not  It  is  sufficient  to  say, 
upon  this  biancfa  of  .  the  case,  that  the  testl- 
nuny  Introduced  by  deftaidant  in  support  of  . 
tbe  contention  that  the  contract  tended  to 
create  a  monopoly,  considered  in  tbe  most 
favorable  light  for  that  purpose  utterly  fails  ' 
to  estaUlsb  that  such  was  Its  effect  Tbe 
selling  schedule  adopted  by  tbe  plaintiff  com- 
panies^ after  purchasing  the  stock  of  defend- 
uit  under  the  contract;  showed  an  advance . 
ovCT  the  price  at  whidi  sales  bad  been  made 
befbre  the  parchass^  and  this  was  strongly 
rtiled  upon  to  prove  that  the  securing  of  the 
contract  was  part  of  a  collusive  and  fraudu- , 
lent  sdieme  to  create  a  momqtoly.  This  alone  ' 
is  not  snfflctent  to  prove  such  claim.  The 
single  fact  that  the  plaintiffs  raised  tbe  prfce 
of  glass  after  purdtasing  tbe  Denver  Plate 
Olass  Company's  stock  and  good-will,  as  well 
as  the  good-will  of  the  dtfendant  does  not 
show  an  Intent  even  to  create  a  moDopoIy, 
modi  less  that  one  was  In  tect  created; 
more  especially  Is  this'  true  where  tbe  testi- 
mony discloses  that  the  defmdant  had  by  bis 
bnshiess  policy,  prim  to  the  time  of  sale, 
completely  demoralized  the  glass  market  and 
fixed  pricts  that  wwe  ruinous  to  the  trade. 
If  tbe  prices  quoted  after  tbe  purchase  were 
exorbitant  and  tended  to  show  the  existence 
of  a  moni^Iy,  that  could  be  best  made  to  ap- 
pear by  a  comparison  with  the  prices  at 
which  other  dealers  In  glass  generally 
ttiroughottjt  the  territory  bad  beoi  and  were 
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Mnins  It,  and  the  effect  of  the  new  quotations 
upon  the  general  market,  rather  than  by  a 
comparison  with  the  cut  prices  at  which  the 
plalntiflB  and  defendant  themselves  bad 
handled  U  just  prior  to  the  purchase  of  the 
business  of  4efendant  The  fact  that, 
through  organizing  the  Independent  Qlass 
Company  only  a  short  time  after  he  had  dls- 
pc«ed  of  his  stock  in  trade  and  good-wlU  to 
the  plaintlfTs,  the  defendant  engaged  In  that 
line  again,  is  in  and  of  itself  alone  a  complete 
refutation  of  his  contention  that  a  monopoly 
had  been  effected.  At  moat,  only  one  compet- 
itor was  ranoved  by  the  purchase,  and  its 
tendency  to  create  a  monopoly  Is  too  remote 
for  serious  consideration.  In  a  case  like  this, 
from  a  trade  standpoint,  the  Interests  of  the 
public  were  practically  unaffected  by  such 
purchase.  There  simply  has  been  the  sub- 
stitntlon  of  one  tradesman  for  anotl^er.  The 
plaintiffs  had  no  control  over  the  supply, 
numerous  other  competitorB  remained,  fresh 
capital  was  enUtely  free  to  enter  the  field, 
and  would  certainly  have  done  so  had  prices 
be^  held  unreasonably  high.  No  other  con- 
eys were  purchased,  and,  aa  shown  by  the 
testimony,  there  were  many  dealers  In  the 
field  competing  for  bnslneBa.  The  jdalntifFs 
themselves  were  bona  fide  competitors,  as 
were  also  Eastern  Jobbers.  The  field  was 
open  to  all  comera,  and  there  Is  little  or  no 
danger  that  the  public  will  suffer  from  lack 
of  persons  to  engage  In  a  profitable  buslneaa 
Under  the  conditions  shown  to  exist,  it  was 
Impossible  to  create  a  monopo^  through  the 
contract  In  question;  it  neither  did  nor  conld 
confer  a  special  or  exduslve  privilege.  To 
hold  that  the  purchase  of  a  single  business,  in 
a  wide  field  occupied  by  numerous  competi- 
tors and  open  to  all  who  might  desire  to  en- 
gage in  that  bu^ness,  is  invalid,  as  tending  to 
create  a  mono[>oly,  would  be  to  prohibit  the 
purchase  by  any  merchant  of  the  stock  in 
trade  and  good-will  of  another,  carrying  on 
a  like  business  in  the  same  place,  and  wonld 
be  utterly  inconsistent  with  a  free  exercise 
of  the  right  of  contract 

The  plain  truth  is  that  the  defendant  was 
carrying  on  an  unbusinesslike  warfare.  It 
may  be  for  the  express  purpose  of  compelling 
some  one  to  buy  him  out.  It  was  entirely 
proper,  under  the  facts  of  this  case,  for  the 
plaintiffs  to  do  so,  since  the  defendant  per- 
sisted In  the  employment  of  unfair  methods 
In  the  conduct  of  his  business.  While  It  is 
doubtless  true  that  competition  Is  the  Ufe  of 
trade,  it  Is  also  equally  true  that  competition 
of  a  certain  sort  almost  tneyitably  leads  to 
disaster,  not  alone  to  those  Immediately  con- 
cerned, but  to  the  public  as  well.  It  is  safe 
to  say  that  the  general  welfare  is  beat  serv-. 
ed  by  healthy  competition,  which  allows  busi- 
ness enterprise,  when  conducted  with  energy 
and  skill,  to  gather  fair  returns  upon  the 
aWnty,  industry  a^d  capital  employed.  While 
rulnoua  competition.  Which  demoralize  an 


Industry  and  business,  and  prevents  reason- 
able returns  on  the  investm«it,  may  some- 
times bring  temporary  gain  to  the  public,  it 
must,  In-  the  very  nature  of  things,  finally  re- 
sult in  general  and  permanent  loss  and  disas- 
ter. The  record  wholly  fails  to  support  the 
claim  of  defendant,  that  the  contract  in  ques- 
tion either  did  or  could  create  for  the  plain- 
tiffs a  monopoly  of  the  business  under  con- 
sideration. 

Neither  is  the  contention  that  the  contract 
was  executed  by  the  defendant  under  duress, 
and  therefore  not  binding,  well  founded.  The 
testimony  that  threats  were  made  against 
him  by  certain  members  of  the  plaintiff  com- 
panies a  month  or  so  prior  to  the  execution 
of  the  contract  is  flatly  denied.  It  is  mani- 
fest that  even  If  such  threats  were  made, 
they  had  little  if  any  effect  apon  the  defend- 
ant, for  almost  Immediately  after  the  sale, 
having  received  full  consideration  for  his 
business  and  good-will,  he  re-engaged  in  the 
same  line  from  which,  as  is  claimed,  snch 
threats  had  driven  him.  From  all  of  the  tes- 
timony the  conclusion  la  Irresistible  that  the 
contract  was  voluntarily  executed  for  the  ex- 
press purpose  of  consummating  a  sale,  which 
upon  the  record  showing  was  highly  advan- 
tageous to  the  defendant,  and  out  of  which 
be  secured  a  large  price  for  his  stock  In 
trade,  together  with  twenty-five  hundred  dol- 
lars cash  additional  for  tb»  good-will  ot  the 
business. 

[B]  It  may  not  be  amiss  to  here  suggest 
tiiat  there  can  be  no  sound  and  wholesome 
public  policy,  which  operates  in  the  sUght- 
est  degree  to  lend  approval  to  the  open  dis- 
regard and  violation  of  personal  contracts 
entered  into  in  good  faith,  upon  good  consid- 
eration. It  is  quite  as  important,  aa  a  mat- 
,  ter  of  public  Interest  and  welfare,  that  in- 
dividuals be  not  allowed,  with  impunity,  to 
transgress  their  solemn  undertakings,  ad- 
visedly entered  upon,  as  it  is  that  the  public 
have  protection  In  other  respects.  Where  one 
is  so  lost  to  a  sense  of  moral  obligation  as 
to  accept  a  full  consideration  for  bis  atodE 
in  trade  and  good-vriU,  upon  express  condi- 
tion that  he  refrain  from  again  entering  that 
business  for  a  limited  time,  within  a  certain 
territory,  and  then  Immediately,  having  podL- 
eted  the  fruits  of  the  agreement,  deliberately 
and  willfully  Ignores  the  controlling  condition 
thereof,  courts  should  certainly  not  hunt  for 
legal  excuse  to  uphold  him  In  such  moral 
delinquency.  On  the  contrary,  in  the  inter- 
ests of  the  general  public,  and  to  discourage 
bad  faith,  conduct  of  that  sort,  wherever, 
without  violation  of  legal  principles  and  pub- 
lic policy,  it  may  be  done,  contracts  like  the 
one  under  discussion  should  be  rigidly  up- 
held and  enforced^'  A  recent  expression  of 
the  English  Court  of  Appeals  on  this  subject. 
In  Underwood  v.  Barber,  68  L.  J.  Gb.  Div. 
201,  meets  with  our  cordial  approval,  and  is 
as  follows: 

"U  there  Is-  one  thing  luore  than  another' 
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which  la  essential  to  the  trade  and  commerce 
of  this  country,  It  la  the  InvlolabUltf  of  con- 
tracts ddlberately  entered  Into;  and  to  al- 
low a  person  of  matore  age,  and  not  Imposed 
np(Ht,  to  enter  into  a  contract,  to  obtain  the 
beneflt  of  it.  and  then  to  repudiate  it  and  the 
obligations  which  he  has  undertaken,  la 
prima  facie,  at  all  events,  oontrary  to  the 
interests  of  any  and  everr  country." 

To  like  effect  are  Geaserlelgh  t.  Wood,  14 
Cola  App.  265,  69  Fac.  IfOi,  and  Svlgert  r. 
Tllden,  supra. 

The  conclusions  announced  In  this  opinion 
bare  been  reached  by  the  court  upon  a  full, 
earful  and  Independent  examination  and 
consideration  of  the  testimony  brought  up 
and  the  complete  record  In  the  case.  For- 
tunately, however,  it  appears  tliat  the  hon- 
orable trl^l  Judg^  who  met  the  witnesses 
face  to  face,  heard  them  under  oath,  observ- 
ed their  demeanor  on  the  stand,  marked  any 
and  all  conflict  of  testimony,  made  full  and 
explicit  findings,  all  amply  supported  by  evi- 
dence, although  It  may  well  be  that  on  some 
points  there  was  conflicting  testimony.  In 
harmony  with  the  views  we  sustain.  The 
result  and  effect  of  those  flndlngs  were  to  es- 
tablish: FtrsL  That  plaintiffs  below  had  no 
intention  or  purpose  of  obtaining  a  monopoly 
and  obtained  none ;  Second.  Tliat  the  re- 
strictlTe  clause  of  which  complaint  Is  made 
was  reasonable  -  and  necessary  to  the  fair 
protection  of  the  plalntUb  in  the  enjoyment 
•of  tbe  business  and  goodrwlll  purchased  by 
them,  and  was  In  no  sense  contrary  to  public 
policy;  Third.  That  the  defendant  executed 
the  agreement  freely,  and  rec^red  a  good 
■and  adequate  consideration  therefbr;  and 
Fourth.  That  the  plaintiffs  have  never  at  any 
time  waived  any  right  under  the  restrictive 
■danse  of  the  agreement,  the  terms  of  which 
the  defendant  had  violated  and  was  continu- 
ing to  violate. 

It  is  manifest,  on  principle,  authority  and 
public  policy,  that  the  agreement  altered  In- 
to between  the  defendant  and  plaintiffs 
shonld  be  given  full  effect,  according  to  its 
rery  terms ;  and  It  Is  also  equally  plain  that 
tK>th  the  law  and  the  facts  abundantly  sup- 
port the  findings  of  the  court  below  and  the 
Jndgm^t  and  decree  altered. 

Xtvery  person  must  pay  tbe  penalty  for  the 
wrong  he  does.  The  defendant  is  no  excep- 
tion to  the  rule  The  law  of  compensation 
Is  fixed  and  certain.  Tbe  defendant  has  wlll- 
fnlly  violated  and  Ignored  the  terms  of  a 
lawful  contract,  entered  Into  In  considera- 
Hon  of  a  large  sum  of  money  paid  him, 
'vrtileh  he  retains.  By  these  acts  he  has  com- 
mitted a  wrong  and  must  pay  the  price.  It 
wms  so  adjudged  and  decreed  by  the  tzlal 
court,  and  that  Judgmoit  and  decree  meets  our 
sanction  and  approval. 
.  Judgment  afflnned. 

MUSSES,  C.  J.,  and  OARKIGUBS.  3^  oon- 
cor. 


(H  Oolo.  417) 

EMPIBB  STATE  SURETTT  GO.  v.  LXNDEX- 

HEIBR  et  aL 
(Sopreme  Court  of  Colorado.    April  7,  1913.) 

1.  Evidence  (1  isa*)— Secowoabt  Evidence 
— Ixiss  OF  Primabt  Evidence. 

To  establish  the  loss  of  an  Instrument  coq- 
stitnting  iwimaiy  evidence,  so  as  to  aotboriie 
parol  evidence  of  its  contents,  the  proof  moit 
abow  with  reasonable  certainty  the  loss  of  the 
instrumeot,  which  may  be  done  by  proof  that 
diligent  search  and  inquitr  in  piacea  and  of 
persons  in  whose  custody  toe  law  presumes  the 
inBtrumenC  to  be  have  tailed  to  discover  it 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig,  if  «06-t(37;  Dec.  Dig.  |  188.*] 

2.  Evidence  (|  183*)— Secondabt  Evidence 
— LfOss  or  Pbiicabt  IOvidenob. 

Where  an  action  on  a  building  contractor's 
bond,  the  contract  stipulating  that  the  plans 
and  specifications  should  remain  the  property 
of  the  architect,  and  that  the  owner  shoula  pay 
for  the  use  thereof,  and  providing  that  tbe  same 
should  become  a  part  <A  the  contract,  did  not 
involve  any  failure  of  the  contractor  to  comply 
with  the  plans  and  Bpecifications,  but  was  based 
on  a  failure  to  complete  the  building  within  tbe 
time  agreed  and  to  pay  for  the  maMriata  fur- 
nished, and  both  the  owner  and  the  architect 
testified  to  their  inability  to  find  the  plauB  and 
specifications  or  any  blue  prints,  the  court  did 
not  err  in  admitting  in  evidence  the  contract, 
exclusive  of  the  plans  and  speciacationB,  which 
could  be  proved  by  paroL 

[Ed.  £4ote.— For  other  cases,  see  IMdence, 
Cent  Dig.  If  WKMtST;  Dec.  Dig.  f  183.*] 

3.  Pbincipal  and  Stjeett  m  78*)— Obuoa- 
TioN  OF  at;krrr— IffTBBXST. 

A  surety  is  liable  only  to  the  extent  of  tbe 
penalty  of  the  bond,  but  interest  may  be  allow- 
ed from  the  time  of  default,  though  the  Judg- 
ment may  then'  exceed  the  penalty. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Sure^,  Cent  Dig.  gf  114,  116,  466;  Dea  Dig. 

4.  Peincipai.  and  Subett  (H  73,  156*)— -Lia- 
bility—Intbeest—Dehand— Pleading. 

A  complaint  In  an  action  against  a  surety 
must  claim  Interest  which  may  only  be  com- 

Snted  from  the  time  of  the  demand  in  case  a 
emand  is  necessary,  and  not  from  the  time  of 
default ;  and,  where  the  complaint  in  an  action 
aplDSt  a  surety  of  a  building  contractor  did  not 
allege  any  deniand  iwior  to  the  comnunoement 
of  the  action,  interest  is  allowable  only  from 
that  time. 

[Ed.  Note.— For  other  eases,  see  Principal  and 

?.°^.''4«Si*jf  «  11^"^  «8;  Det  Dig. 
it  73,  166.*] 

5.  PaiNciFAL  and  Sumr  Q  00*)— OomBAon 

— CONBTBUCnON. 

A  contract  of  suretyship  of  a  corporation 
organized  to  make  bonds  for  proSt-must  be  con- 
strued most  strongly  in  favor  of  tbe  obligee. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  H  103,  l03% ;  Dec  Dig.  | 
ow.*J 

«.  Pbincipal  aho  SvaxTX  d  138*>— Liabil- 

ITT  OF  SUBETT. 

A  bond  conditioned  on  a  building  contractor 
performing  a  contract  requiring  him  to  provide 
all  materials  and  perform  all  the  work  obligates 
the  contractor  and  surety  to  pay  for  materials, 
and  where  the  contractor  falls  to  pay,  and  liens 
are  dalmed,  established,  and  foreclosed,  and  th^ 

groperty  U  the  owner  drdered  sold,  the  surety 
I  liable,  though  the  judgments  have  not  been 
paid. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  88  887,  472%  ;  Dec.  Dig.  8 
138.*] 
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.  Error  to  District  Court,  Larimer  County; 
Netl  F.  Graham,  Judge. 

Action  by  William  Llndenmeler  and  others 
against  the  Empire  State  Svirety  Company. 
There  was  a  judgment  for  plaintiffs,  and  de- 
foidant  brings  error.  Modified  and  affirmed. 

Hurray  ft  Ingersoll,  of  Denver,  for  plain- 
tiff In  error.  J.  F.  Farrar,  of  Denver,  for 
defendants  in  error. 

SGOirr,  J.  The  defendants  In  error  on 
the  11th  day  of  May,  1907,  and  who  were  at 
that  time  the  owners  pt  certain  lots  and 
bujldlngs  In  the  city  of  Ft  Collins,  entered 
into  a  written  contract  with  the  CoIe>Potter 
Construction  Company,  a  corporation,  for  the 
construction  of  a  theater  building  on  the  said 
pramlaes.  Under  the  contract,  the  construc- 
tion comi)any  was  to  provide  all  the  mate- 
rials and  perform  all  the  work  to  be  perform- 
ed under  the  contract  and  specified  therein. 
The  work  and  material  were  to  be  in  accord 
with  the  plans  and  specifications  of  the  ar- 
chitect, H  H.  Moorman,  named  In  the  agree- 
ment, and  which  plans  and  spedflcations 
were  declared  to  be  a  part  of  tbe  contract 
But  It  was  expressly  agreed:  "It  is  further 
understood  and  agreed  by  the  parties  hereto, 
that  any  and  all  drawings  and  specifications 
prepared  fbr  the  puriwse  of  this  contract  by 
the  said  architect  are  and  remain  his  prop- 
erty, and  that  all  charges  for  the  use  of  the 
same,  and  for  tbe  services  of  said  architect, 
are  to  be  paid  by  the  said  owner."  The  con- 
tract price  was  fixed  at  tbe  sum  of  $10,126, 
and  the  work  performed  and  materials  fur- 
nished were  to  be  under  the  direction  of  the 
arctiitect  who  was  to  furnish  monthly  esti- 
mates, and  the  owners  were  to  deduct  and 
retain  IS  per  cent  of  these  until  the  building 
was  completed.  As  a  condition  of  the  sign- 
ing of  the  contract,  a  bond  In  the  sum  of 
$5,000  was  required,  and  such  bond  was  fur- 
nished by  the  construction  company,  with  the 
plaintiff  in  error  as  surety.  The  present  suit 
Is  upon  such  bond,  and  Judgment  was  render- 
ed in  favor  of  the  defendants  in  error  In  a 
sum  equal  to  the  penalty  of  the  bond,  $5,000, 
with  interest  in  tbe  sum  of  $703.35,  the  same 
being  computed  from  the  date  of  the  fore- 
closure of  certain  mechanics'  Hens  upon  the 
property,  which  .  in  amounts  aggregated  a 
total  in  excess  of  tbe  present  Judgment  It 
appears  that  the  construction  company  de- 
faulted in  its  contract  before  tbe  completion 
of  the  building,  and  also  that  it  had  not  paid 
for  certain  materials  furnished  for  use  in 
the  building,  resulting  In  the  filing  and  fore- 
closure of  the  liens  above  referred  to. 

The  only  errors  complained  of  and  discuss- 
ed In  the  briefs,  and  which  we  are  therefore 
JuBtifled  in  considering,  are  (a)  the  admis- 
sion of  oral  testimony  upon  the  bearing  con- 
cerning the  plans  and  specifications  referred 
to  in  tbe  original  contract,  the  original  and 
no  copy  of  which  oonld  t>e  produced  at  the 
trial ;  (b)  error  of  the  court  In  the  allowance 


of  the  $708^,  interest;  aDd>  (c^  tbe  rendi- 
tion of  judgment  without  proof  of  tbe  pay- 
ment of  tbe  lien  judgments. 

In  regard  to  the  first  contention,  it  will 
1)6  noticed  that  the  j^ans  and  speeiflcatlonB 
werfe,  under  the  contract,  to  be  and  remain 
the  property  of  tbe  archited:.  It  seems,  alao. 
that  no  copy  of  these  were  recorded  with  or 
as  a  part  <tf  the  contraet,  and  also  that  tile 
origittal  nor  a  copy  was  attached  to  the  con- 
tract The  architect  testlilea  concerning  Out 
disposition  and  loss  of  the  plans  and  spedfl- 
catlons  as  follows:  **t  did  have  the  original 
plans  and  specifications  of  that  bolldlng,  hot 
I  cant  find  them,  t  made  a  search  for  them 
very  carefully.  Q.  Who  h&i  tbese  idans 
and  e^edflcatlons?  A.  The  original  drawings 
are  always  fbnnd  tm  file  or  supposed  to  be 
on  file  in  the  architect's  office.  There  wen 
several  sets  of  bine  prints  made,  and  tb^ 
were  brought  to  Collins  and  left  on  the  work. 
The  Cole-Potter  Company  had  one  or  two 
sets,  and  both  of  the  owners  had  a  set.  Q. 
You  are  unable  to  find  any  set  of  these  jdana 
and  spedficattons?  A.  No  copy,  not  even  a 
blue  print  Q.  You  can  find  nothing?  A. 
Not  a  thing.  No  claim  was  ever  made  upon 
me  by  the  Cole-Potter  ConstmcHon  Company 
for  any  extension  of  time  npon  tbe  contract 
If  I  remember  correctly,  tbls  work  should 
have  been  completed  by  the  Cole-Potter  Con- 
struction Company  under  tbe  terms  of  tbe 
contract  September  14, 1907." 

W.  £1  Aiken,  one  of  the  plaintiffs,  testifies 
as  follows:  "I  am  one  of  the  plaintiffs  In 
this  action.  I  haven't  a  set  of  the  plans  and 
specifications  for  tbe  erection  of  the  Or- 
pheum  Theater  as  prepared  by  Moorman,  ar- 
chitect I  have  made  a  search  for  tbem.  I 
do  not  know  where  thei'e  Is  a  set  I  don't 
know  of  one  being  In  existence  at  this  time. 
I  had  a  set  Mr.  Moorman  delivered  it  to 
me.  Q.  What  did  you  do  with  yonr  set? 
Did  you  give  them  to  anybody?  A.  No,  sir; 
I  think  tbe  Cole-Potter  Construction  Com- 
pany had  them  to  use  some  of  tbe  time.  I 
don't  know  where  it  is  now.  I  have  made  an 
examination  for  the  purpose  of  finding  them 
and  could  not" 

William  Llndenmeler,  Jr.,  another  of  tbe 
plaintiffs,  testified  concerning  the  matter 
In  the  following  language:  "I  conducted  the 
business  for  myself  and  my  father  bo  far  aa 
we  were  concerned  In  this  matter.  We  had 
a  set  of  plans  and  spedficatlomi  between  us. 
One  set  between  us.  I  don't  know  where 
that  set  is  now.  It  is  not  in  my  fathv's  pos- 
session. Q.  How  do  you  know  it  is  not  in 
your  possession?  A.  At  the  time  this  lien 
case  came  up  we  searched  every  i>laoe  aroaad 
the  store  and  around  home,  and  cotdd  not 
find  it.  I  don't  know  wheUier  there  Is  a  set 
In  existence  at  this  time.  I  don't  know  what 
became  of  our  set  Q.  Did  yon  give  them  to 
anytrady?  A.  I  couldn't  say  where  they  are, 
hut  tlie  probabilities  are  that  tbe  Ccl^Fm^ 
Construction  Company  had  tbem.-" 
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Cble.  president  of  the  conatnictlon  com- 
pany, conducted  tbe  business  for  it,  and  be 
left  the  ooantry  when  he  abandoned  the  con- 
tract about  October  12,  1907,  and  his  wlwre- 
abonts  was  unknown. 

It  is  contended  that  the  plans  and  speci- 
fications were  by  the  terms  of  the  agreement 
made  a  part  of  It,  and  that  the  bond  was 
conditioned  upon  tbe  performance  of  the 
contract  a>  a  whole,  and  therefore  the  plans 
and  spedflcatlons  must  be  proved  with  the 
same  degree  of  strictness  as  those  parts  of 
the  contract  and  the  bond,  which  are  materi- 
al to  the  determination  of  the  cause.  There 
does  not  aivear  to  hare  ever  been  any  ques- 
tion between  the  owners  of  the  property  and 
the  construction  company  InvolTlng  tbe  plans 
and  specifications  as  such,  and  neither  is 
there  any  dispute  or  contention  between  the 
parties  to  this  suit  In  that  regard.  In  fact, 
tbe  appellants  Introduced  no  testimony  upon 
the  trial  of  this  cause  at  all  except  a  letter 
betwem  comuel,  bat  for  what  purpose  It 
does  not  appear,  as  lb  seema  to  be  wholly 
foreign  to  any  qnesti<m  lUTolred. 

[1]  Counsel  cite  many  authorltlet  In  «up- 
port  of  their  contention,  but  these  are  not 
applicable  here.  The  rule  of  this  court  in 
this  respect  seems  to  be:  "That  a  particular 
iustmmeait  existed  is  the  most  material  in- 
qolrj ;  tbe  ftict  of  its  «lst«ice  and  the  con- 
tents ct  It  are  matters  to  be  tiled  hr  the 
jury ;  the  loss  of  it  must  be  made  out  to  the 
satisfaction  of  the  court  The<  law  exacts 
notbing  unreasonable  In  such  a  casa  If 
parol  proof  of  tbe  loss  eetabUsbes  tbe  fact 
with  reeaonable  oertalntr,  that  Is  sufficient 
No  ptedse  rale  can  be  ssftiy  laid  down  up- 
on this  subject  farther  than  this:  That 
dUigiesit  search  and  inquiry  should  be  made 
of  titoee  idaces  or  persons  In  whose  custody 
the  law  presumes  tbe  fnstnunoit  to  be." 
Hobson  ▼.  Porter,  2  Cola  28;  Londoner  t. 
Stewart,  8  Gold.  47;  Blttson  t.  Darenport  4 
Colo.  16d.  The  law  does  not  however,  re- 
quire direct  and  positive  erldenee  of  the  loss 
or  destrnetlon  of  the  doeoment  but  requires 
ottl7  such  eridenes  as  will  raise  a  reasonable 
inference  of  km  or  destruction.  17  Cyc  643. 

[I]  But  there  Is  no  contoitlon  here  that 
loss  by  reason  of  the  contractor's  default 
was  occasioned  by  failure  in  any  respect 
upon  the  part  ot  the  contractors  to  com^ 
with  tiie  plans  and  spedflcatlons,  but  only 
t>ecause  the  buUdlng  was  not  completed 
within  the  time  agreed  In  the  contract  other- 
wise provided,  and  because  of  failure  to  pay 
for  the  materials  fumlsbed,  as  therein 
agreed.  Besides,  in  tbe  first  imragrapb  of  the 
contract  It  Is  provided:  "This  doee  not  in- 
clude any  work  or  material  in  front  of  en- 
trance of  foyer,  as  shown  on  the  drawings 
and  described  In  the  speclflcatlons  prepared 
by  E.  H.  Moorman,  architect,  which  draw- 
ings and  spedflcatlons  are  Identified  by  tbe 
signatuces  of  the  parties  bereto,  and  become 
faer^y  a  part  of  tbia  ctmtract**  This  idoiti- 


flcatlon  by  the  signatures  of  tbe  parties, 
when  takm  in  connection  with  the  testimony 
of  the  architect  above  recited,  would  clearly 
Indicate  that  the  plans  and  spedflcatlons 
were  not  to  attach  to  the  contract  though  to 
be  construed  as  a  part  of  it,  but  were  to  re- 
main with  and  as  the  property  of  the  archi- 
tect Indeed,  no  copies  ai^ar  to  have 
been  made  except  blue  prints  unidentified, 
and  for  use  In  construction,  and  therefore 
the  architect  was  In  fact  the  only  person 
who  ever  had  posaesslon  or  charge  of  them 
and  his  testimony  as  to  loss  of  such  plans 
seems  to  be  satisfactory.  While  It  appears 
that  tbe  owners  subsequently  entered  Into 
another  contract  tar  the  improvemrat  of 
certain  store  buildings  In  front  of  tbe  opera 
house,  yet  the  testimony  Is  clear  and  not 
disputed  that  no  claim  is  made  in  this  suit 
for  loss  occurring  by  reason,  or  on  account 
of,  such  subsequent  ccmtract  or  In  tbe  mak- 
ing of  such  improvements.  Indeed,  the  tes- 
timony referred  to  as  being  Improperly  ad- 
mitted refers  only  in  an  Inferential  way  to 
the/ plans  and  epedficatkms,  and  the  cause 
could  be  as  well  detennlnad,  it  there  never 
had  been  any  speciflc  plans  and  specifica- 
tions. There  was  no  error  in  the  admission 
of  tbe  contract  exclusive  of  the  plans  and 
specifications  referred  to  therein. 

[3j  The  next  question  raised  by  the  ap- 
pellant is  that  it  was  error  to  allow  Interest 
to  the  plaintlfEs,  thereby  making  the  total 
amount  of  recovwy  in  excess  of  the  penalty 
of  the  bond  which  was  $6,000.  The  damage 
sustained  by  tbe  plafntUTs  by  reason  of  the 
default  of  the  cmteactors,  as  appears  from 
the  testimony,  Indudlng  tbe  amount  of  tbe 
judgments  for  mat«ial  famished  tbe 
materlalmoi,  and  after  making  aU  propw 
dedncttons,  was  In  excess  of  the  amount  of 
the  judgment  In  tbis  case^  including  tbe 
Interest  allowed.  This  judgment  was  for 
¥0,000  so  klmlted  by  tbe  pensl  som  of  the 
bond,  and  V703.3S  additional  as  Interwt 
from  the  date  of  the  lien  Judgments  to  the 
time  of  the  rendition  at  judgment 

The  question  of  Interest  in  sncb  eases  la 
one  concerning  which  there  has  been  much 
conflict  of  authority.  It  Is  a  goieral  rule, 
and  well  setUed,  that  sureties  are  liable 
only  to  tbe  extent  of  tbe  penalty  of  tbe  bond. 
But  the  later  and  apparent  m^^onderance 
of  authority  in  this  country  Is  to  the  ^ect 
that  interest  may  be  allowed  from  the  time 
of  tbe  default  even  though  this  may  make 
the  Judgment  in  excess  of  the  penalty  named 
In  the  bond,  not  however,  as  a  part  of  tbe 
d^t  for  which  he  originally  became  responsi- 
ble, but  as  damages  for  Its  detention. 

It  was  said  Id  Bank  of  Brighton  v.  Smith, 
12  Alien.  (Mass.)  243,  90  Am  Dec  144: 
"There  Is  a  plain  distinction  to  be  obser\-ed 
between  cases  in  which  Interest  is  given  by 
way  of  damages  and  those  in  which  It  con- 
stitutes a  part  of  the  debt  as  It  does  in 
contracts  In.  yrbleh  there  is  a  promise  to 
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wy  Intoest  As  a  goDeial  rale,  In  all  cases 
In  wMch  a  debtor  is  in  liefaalt  for  not  pay- 
ing money  In  pursuance  of  bis  contract,  he  Is 
liable  for  Interest  thereop  from  tbe  day  of 
bfs  default,  and.  wtaen  a  demand  la  neOM- 
sary  to  put  the  .  debtor  In  fault.  Interest  is 
to  be  glrea  only  from  the  demand." 

In  Qoff  T.  United  States.  22  App.  D.  a 
686,  tbe  court  quoting  from  a  former  opinion 
by  that  court  said:  "We  think  It  may  be 
stated  as  tbe  general  role  of  the  c<mmion  law 
of  our  country,  different.  It  is  true,  from  the 
former  rule  In  England  prior  to  St.  S  and  4 
William  IV,  c  42,  but  perfectly  well  settled 
with  us,  'that  If  a  debt  ought  to  be  paid  at 
a  particular  time,  and  Is  not  then  paid, 
through  the  default  of  the  debtor,  compensa- 
tion In  damages  equal  to  the  value  of  the 
money,  which  Is  the  l^al  interest  upon  It, 
shall  be  paid  during  such  time  as  the  party 
is  In  deftiult'  See  1  Am^can  Leadlt^ 
Cases,  1616,  where  the  cases  upon  tbe  sub- 
ject are  collated  and  discussed.  And  this 
rule  has  received  tbe  approval  of  the  Su- 
preme Court  of  the  United  States.  London 
V.  Taxing  District,  104  U.  S.  771,  26  L.  Ed. 
923:  Chicago  v.  Tebbetts,  101  U.  S.  120,  26 
U  Ed.  656;  Young  v.  Qodbe,  16  Wall.  562, 
21  L.  Ed.  250;  Curtis  V.  Innerarity,  6  How. 
146.  12  L.  Ed.  380.  It  is  true  that,  in  order 
to  be  allowed,  it  should  be  claimed  In  the 
declaration ;  but,  when  It  Is  so  daimed,  there 
can  be  no  doubt  of  the  rigbt  of  a  plaintiff, 
upon  a  proper  showing,  to  recover  interest 
as  welt  as  prlnclpaL"  This  doctrine  was  as- 
serted In  the  case  of  Tasewell  v.  Saunders, 
64  Va.  364,  wherein  the  court  entered  upon 
an  ^tensive  review  of  the  authorities  at 
that  time,  both  American  and  English.  See. 
also,  82  Gyc.  122,  and  authorities  cited. 

[4]  But  it  seems  from  these  authorities 
that  interest  must  be  claimed  by  the  plead- 
ings, and  that  It  may  be  computed  only 
firom  the  time  of  the  demand  in  case  demand 
may  be  neceBsary,  and  not  from  tbe  time  of 
the  default  X>emand  in  this  case  would  ap- 
pear to  be  necessary,  for  It  is  not  a  case 
where  the  surety  would  be  llk^y  to  know  of 
the  defiiult  In  the  absence  of  notice  of  that 
£act  In  the  complaint  In  tbSm  action  there 
la  an  allegation  that  demand  has  been  made 
and  refused  and  which  is  admitted  by  the 
answer,  but  tbe  date  of  such  demand  la  not 
alleged,  and  there  is  no  proof  upon  that 
point.  The  authorities  seem  to  agree  that 
the  Institution  of  the  suit  Is  a  snffldent  de- 
mand, and  interest  has  accordingly  been  com- 
imted  ftom  that  date.  Therefore,  In  the 
absence  of  an  allegation  or  proof  of  demand 
prior  to  tlie  oommoicement  of  the  salt  In 
this  case^  the  court  should  have  allowed 
Interest  only  from  that  date,  August  23, 19ia ! 

[i]  It  la  contended  by  appelant  tiiat  no 
judgment  may  be  rraidered  In  fiivor  of  the 
idalntlff  In  this  case.  Other  than  for  a 
nominal  sum,  ftir  tbe  reastm  that  the  plaintlfl 
had  not  at  the  time  of  trial  paid  the  judg- 


ments and  discharged  the  liens  tbmtofbre 
established.  Tbe  defendant  la  a  snxety  com- 
pany «igaged  in  the  bnslness  of  famishing 
surety  bonds,  and  must  be  conaldered  In  tbe 
light  of  the  rule  of  constructl<m  as  to  strict- 
ness in  such  cases;  differing  ttom  that  of  In- 
dividual sureties.  "Generally  speaking,  a 
contract  of  suretyship  by  a  surety  company 
is  governed  by  the  same  rules  as  tlie  con* 
tracts  of  other  sureties,  but  some  distinctlona 
are  made  by  the  courts  in  construing  such 
contracts.  Tbe  doctrine  that  a  surety  Is  a 
favorite  of  the  law,  and  that  a  claim  against 
him  is  strlctissiml  Juris,  does  not  apply  where 
the  bond  or  undertaking  Is  executed  upon 
a  consideration  by  a  corporation  organized 
to  make  such  bonds  or  undertakings  for 
profit  Wblle  such  corporations  may  call 
themselves  'surety  companies,'  their  business 
Is  In  all  essential  particulars  that  of  insur- 
ers. Their  contracts  are  usually  in  the  terms 
prescribed  by  themselves,  and  should  be 
construed  most  strongly  In  favor  of  tbe 
obligee."  32  Cyc.  306.  An*  Investigation  of 
the  authorities  cited  by  the  author  will  dis- 
<dose  that  this  text  is  a  ftiir  statement  of  the 
modem  mle. 

Counsel  for  appellant  cite  no  case  which 
seems  to  sustain  their  contmtlon  except  that 
of  Hmry  v.  Hand,  36  Or.  402,  50  Pac  330, 
though  there  are  others  sustaining  this  view. 
But  this  contention  is  not  sustained  by  the 
weight  of  antfaority,  neither  does  it  appear 
to  be  supported  by  sound  reason  or  Justice. 
These  authorities  were  extensively  reviewed 
and  the  doctrine  rejected  in  the  case  of  Stod- 
dard V.  Hlbbler.  166  Mich.  335,  120  N.  W. 
787,  24  L.  R.  A.  (N.  S.)  1076.  and  in  which 
it  was  well  said:  "The  reasoning  of  these 
cases  does  not  commend  itself  to  the  court 
In  view  of  tbe  statute  of  this  state,  which 
entitles  laborras  and  materialmen  to  Uois,  It 
seems  to  us  a  must  narrow  construction  to 
say  that  when  tbe  contractor  agrees  to 
furnish  all  labor  and  material  necessafy 
to  build  and  complete  a  house,  be  may  comply 
with  this  requiranoit  by  almply  placing 
the  material  on  the  ground,  en^glng  the 
labor,  koA  leaving  the  owner  to  pi^  for  it, 
or  to  permit  a  Ubd  to  stand  against  hla  prop- 
erty. Tbls  la  not  furnishing  tbe  maferlal-ln 
any  substantial  way.  and  we  find  that  other 
courts  have  takm  a  very  different  view  from 
that  expressed  In  the  cases  referred  to.** 

That  court  dted  as  sustaining  tbe  Tlew 
there  held  the  case  of  Kiewit  t.  Carter,  25 
Neb.  460,  41  K.  W.  2SS,  wberdn  It  waa  said: 
'The  plaintiff  In  error  contrads  that  the  bond 
given  by  him  and  others  does  not  provide 
for  mecdianlCB'  liens;  that  he  Is  a  mere 
surety,  and  is  not  bound  beyond  tbe  strict 
terms  of  tbe  bond.  Tbe  second  paragraph  of 
the  contract  provides  that  Kough  fs  to 
fumlsb  all  the  material,  such  as  lumber, 
hardware,  hrldc,  lime,  sand,  paint  oils,  etc., 
as  may  be  necessary  to  complete  said  house 
according  to  tbe  ^ans  and  apeclflcatlooa.* 
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If  Kough  Called  to  pay  for  ancb  mat^als 
tlierefor,  and  tbe  plaintiff  below  was  required 
to  pay  tbe  same  Kough  paid  tor  these  ar- 
ticles, no  medumlc's  lien  wonld  have  been 
flled.  The  lien  Is  not  a  cause,  but  a  coa- 
sequoic^  flowing  from  the  nonpayment  of 
tbe  materials.  In  other  words,  it  Is  merely 
a  mode  of  enforcing  payment  for  materials 
used  In  the  wecUon  of  a  building.**  Also 
tbe  case  at  CloBson  v.  BiUman,  161  Ind.  AlO^ 
09  N.  B.  440,  wherein  it  was  held:  "When 
we  took  to  the  contract,  however,  It  Is  plainly 
provided  that  he  is  to  famish  the  lumber, 
and  the  provialcni  concerning  the  payment 
of  $2S0  on  presentation  of  receipted  bills 
for  materials  famished  and  delivered  upon 
the  lot  makes  It  dear  that  it  was  contemplat- 
ed that  said  Worley  should  pay  for  tbe  ma- 
terials be  was  to  fumlsb.  Tbe  bond  pro- 
vides that  Worley  Is  to  build,  construct,  and 
complete  tbe  residence  'according  to  bis  con- 
tract,* and  it  was  a%  much  bis  duty  to  de- 
liver tbe  boose  free  of  liens  on  account  of 
materials  as  it  was  to  use  materials  which 
belonged  to  Mm.  To  bold.  In  tbe  face 
of  tbe  bond  and  contract,  that  the  con- 
Rtructlon  and  completion  of  tbe  building 
In  accordance  with  the  plans  and  specifica- 
tions was  a  compliance  with  tbe  bond,  al- 
though tbe  owner  would  be  compelled  to  pay 
out  large  sums  in  excess  of  the  amount  stip- 
ulated In  the  contract  to  discharge  liens  for 
the  purchase  price  of  materials,  would  be  to 
keep  the  word  of  promise  to  tbe  ear,  but 
break  It  to  tbe  hope." 

In  May  66  v.  Lane,  116  Ky.  566,  76  S.  W. 
399,  tbe  court  took  the  same  view,  and  It 
was  there  declared  by  tbe  court:  "Under 
the  contract  tbe  sureties  bound  themselves 
that  Lane  would  furnish  tbe  material  and 
build  tbe  church  In  strict  accordance  with 
the  terms  and  conditions  of  said  contract* 
*  *  *  The  sureties  guaranteed  that  Lane 
would  fnrnlsh  the  material  and  erect  tbe 
building.  In  tbe  erection  of  the  building 
Lane  had  to  perform  the  labor  himself,  or 
to  employ  some  one  to  do  it  It  follows  that 
the  sureties  guaranteed  that  tbe  necessary 
materials  and  labor  would  be  furnished  to 
erect  the  building.  But  It  Is  urged  on  behalf 
of  the  sureties  that  the  terms  of  their  bond 
were  complied  with  when  tbe  material  and 
labor  were  furnished;  that  their  contract 
did  not  require  them  to  protect  tbe  church 
against  the  coat  of  the  material  and  labor. 
Reduced  to  tbe  last  analysis,  their  claim  Is 
that  Lane  compiled  with  bis  contract  by  fur- 
nishing tbe  material  and  labor,  although  the 
church  was  compelled  to  pay  for  such  part 
for  which  Lane  failed  to  pay.  Lane  did  not 
comply  with  his  contract  when  be  furnished 
tbe  material  and  labor,  unless  be  paid  for 
It,  or  released  the  building  from  liability 
therefor." 

Tbe  conclusion  we  have  reached  is  quite 
well  stated  In  Friend  v.  Balston,  35  Wash. 
422^  77  Paa  794,  where  tbe  court  said:  "Tbe 


learned  counsel  for  i^jiellant  cUea  nnmerons 
authorities  with  referaice  to  tbe  nonliability 
of  sureties  on  bonds  or  covenants  of  in- 
demnity 'to  Bam  and  ke^  harmless  the  ob- 
ligee fM>m  certain  outstanding  debts,  or  that  . 
the  luuty  indemnified  shall  not  sustain  dam- 
age incurred  through  the  omissions  or  acts 
of  the  principal,'  etc.,  until  the  obligee  shall 
have  paid  or  dlBClursed  such  debts,  or  may 
have  otherwise  sustained  financial  loss.  Mil- 
ler V.  Fries,  86  N.  J.  Law,  377.  49  AXL  674. 
But  tliere  is  a  marked  distinction  between 
odvmants  of  tliat  description  and  agreements 
that  tbe  obligors  shall  perform  speclflc  acts. 
Utchfleld  V.  Cowley.  34  Wash.  666,  76  Fac 
81;  Wrlgbt  T.  Wblting,  40  Barb.  (N.  T.)  23& 
The  covenant  in  the  building  eontract  on  the 
part  of  the  contractors  with  Mrs.  Friend  is, 
as  between  them,  equivalent  to  a  direct 
promise  to  pay  for  materials  used  in  the  con- 
struction of  the  indlding,,  and  a  breadi  of 
the  contract  occurred  when  the  contractor 
suffered  the  obligation  to  become  a  char^ , 
on  her  property ;  at  least,  she  was  entitled 
to  treat  tt  as  a  breath  It  may  be  trae  tliat 
she  was  not  obligated  to  do  so ;  that  she  could 
have  waited  until  the  lien  had  become  fixed 
and  determined  by  Judgment  against  her 
property,  and  treated  that  as  the  breach  of 
tbe  bond,  thus  escaping  the  onus  of  establish- 
ing, at  the  trial,  the  validity  of  such  lien 
and  the  amount  of  the  indebtedness,  bnt  she 
was  not  obliged  to  delay  action  In  that  be- 
half. She  could  treat  the  failure  of  tbe 
contractors  to  keep  her  property  free  from 
such  Incumbrance  as  a  breach  of  the  con- 
tract Therefore  the  position  of  appellant's 
counsel  that  this  action  was  prematurely 
brought  is  untenable." 

[I]  The  contract  In  the  case  at  bar  pro- 
vided that:  "Article  1.  The  contractor  shall 
and  win  provide  all  the  materials  and  per- 
form alt  the  work  for  the  concrete,  stone- 
work, brickwork,  plastering,  carpenter  work, 
tin  and  galvanized  iron  work,  cement  work, 
Iron  work,  roofing  and  exterior  cementing  of 
stage  building."  Tbe  bond  provide^  that ; 
'The  conditions  of  tbe  above  obligation  are 
such:  That  whereas  the  Cole-Potter  Con- 
struction Company,  has  this  day  entered  In- 
to an  agreement  with  W.  E.  Aiken,  William 
Llndenmeier,  and  William  Llndenmeier,  Jr., 
to  fumlah  tbe  materials  and  labor  and  con- 
struct a  theater  building  on  property  to  be  - 
designated  In  tbe  city  of  Ft  Collins,  Colo- 
rado, in  accordance  with  certain  plans  and 
specifications  furnished  by  F.  H.  Moorman, 
architect,  for  the  sum  of  ten  thousand,  one 
hundred  and  twenty-five  dollars  (flO.125.00). 
and  whereas  tbe  said  the  Cole-Potter  Con- 
struction Company  has  agreed  to  fnrnlsh  all 
of  said  materials  and  to  do  all  the  work  in 
tbe  construction  of  said  building  in  accord- 
ance with  said  plans  and  specifications 
which  are  referred  to  and  made  a  part  here- 
of, as  though  fully  and  at  lengtb  set  out 
herein:  Now,  tberoCore,  U  the  said  tbe  dole- 
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Potter  Construction  Company  sball  well  and 
trnly  keep  and  perform  each  and  every  of 
the  cOTenants  and  agreements  In  satd  con- 
tract contained  on  Its  part  to  be  kept  and 
performed,  then  this  obligation  to  be  null 
and  void ;  otherwise  to  remain  In  full  force 
and  effect"  It  waa  as  much  the  obligation 
of  the  contractors  and  their  surety  under 
this  agreement  and  bond  that  the  msteriala 
should  be  paid  for  as  that  they  should  be 
furnished.  In  fact,  the  Talue  of  these  ma- 
terials was  clearly  Included  within  the  con- 
sldmitl<m  named  In  the  contract,  the  per- 
formance of  whldi  the  bond  was  given  to  ee- 
cur&  The  contractors  failed  to  make  these 
payments,  liens  were  claimed,  established, 
and  foreclosed,  and  the  property  of  the 
platntifts  ordered  to  be  sold  in  payment  of 
the  Judgments  so  rendered.  The  bond  was 
secnrlty  for  these  payments,  and  it  would 
be  nothing  short,  of  manifest  Injustice  to 
hold  that  the  plaintiffs  must  have  paid  these 
Judgments  before  they  can  maintain  action 
oa  tile  bond.  Their  prcqierty  had  been  de- 
creed to  be  sold  in  payment  of  the  snma  so 
secured  by  the  bond. 

The  district  court  Is  instructed  to  so  modi- 
fy the  Judgment  as  to  compute  interest  on 
the  amount  of  tAe  penal^  on  the  bond  from 
the  day  of  the  Institution  of  the  suit,  and, 
as  so  modified,  the  Judgment  is  aftaned. 

Modified  and  afilrmed. 

HDSSBB,  a  and  OARBIG1TES,  J.,  con- 
cur. 
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iSnpreme  Ooort  of  Colorado.   April  7,  1913.) 

1.  PBOOESS  (I  154*)  —  BKBVICE  —  SUFFICIGITOT 
or  BBTUBIT-- KlOHT  TO  QUBSnON, 

A  defendant  may  not  raise  in  the  action 
the  question  of  the  sufficiency  of  service  of  sum- 
mons on  a  codefendant,  where  the  sheriff's  re- 
turn showing  personal  service  ia  regular  on  its 
face. 

lEd.  Note.— For  other  cases,  see  Process,  Oent 
Dig.  I  ao» ;  Dec.  Dig.  i  1B4>) 

Appeakance  (I  24*)— Waivkb  ov  Objxo- 
TION8— Defects  in  Service  of  Pbocess. 
A  defendant  who,  without  objection  to  the 
service  of  process  on  a  codefendant,  files  an  an- 
swer, enters  thereby  a  general  appearance,  and 
waives  any  objection  to  the  sufficiency  of  the 
service  on  the  codefendant,  and  any  objection 
to  a  return  of  service  whether  by  a  moUon  to 
quaah  or  by  plea  in  abatement  must  be  taken 
ill  limine. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  i|  118-148;  Dec.  Dig.  |  24.*} 

3.  Mechanics'  Liens  (f  48*)— LiiBNS  fob  Ma- 

TEBIALS — 8TATUTBS. 

Bev.  Ht  IWH,  i  4025,  providing  that  ma- 
terialmen fumisblng  materials  to  be  used  in  the 

construction  of  a  building  shall  have  a  lien  on 
the  property,  gives  a  lien  to  a  materialman  fur- 
nishing in  good  faith  materials  under  contract 
with  a  contractor  to  constmct  a  building  for  use 
in  the  building,  and  delivering  them  on  the 
ground  nsed  for  the  storage  of  materials  for  use 


In  the  bnlldlng,  though  some  of  the  materials 
were  not  nsed  in  the  building. 

[EM.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  1  Gl;  Dec  Dig.  |  48.*] 

4.  Mechanics'  Liens  (f  52*)— Liens  fob  Ma- 
terials—{Statutes. 

A  materialman  famishing  materials  to  a 
contractor  with  knowledge  that  the  contractor 
is  engaged  In  the  construction  of  two  buildiogK 
for  different  per^ns,  is  not  entitled  to  a  Hen 
on  either  building  in  the  abseuce  of  an  agree- 
ment that  the  materials  should  be  used  in  such 
building,  under  the  rule  that,  before  a  lien- may 
attach,  it  must  appear  that  the  materials  were 
expressly  fumlsheo  and  delivered  for  use  in  con- 
structing a  specified  building. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  «  &4-^:  Dec.  Dig.  |  S2.«] 

Error  to  Dl^ct  Coozt,  Larimer  Coonty; 
James  B.  Oarrigues,  Jndse. 

Consolidated  aetlona  by  the  B.  F.  Salwr 
Lumber  Company,  the  HallaA  ft  Howard 
Lumber  Company,  and  the  EOm^man-Bentoi 
Fire  Proofing  Company,  and  otbOB  against 
William  Undenmeler  and  others.  Tlwre  was 
a  Judgment  denying  relief  to  plalndJEB 
named,  and  they  bring  error.  Beversed  in 
part,  and  affirmed  In  part 

Doud  &  Fowler,  of  Denver,  for  plaintiff  in 
error,  .B-  F.  Salzer  Lumber  Co.  Benedict  & 
Phelps,  of  Denver,  for  plaintiff  In  error,  Bal- 
lack  &  Howard  Lumber  Co.  Geo.  S.  Redd, 
of  Denver,  for  plaintiff  In  error  Hin<dunan- 
Renton  F\re  Proofing  Co.  J.  F.  Farrar,  ot 
Denver,  for  defendants  In  error. 

SCOTT,  J.  A  number  of  Uen  claimants 
brought  suit  to  foreclose  their  respective 
claims  of  mechanic's  lien  upon  the  premises 
owned  by  defendants  in  error  for  materials 
alleged  to  have  been  fumlsbed  in  the  con- 
struction of  a  building  thereon,  known  as 
the  Opera  House  building  In  the  dty  of  Ft 
Collins.  Among  these  several  claimants  were 
the  plalntltte  In  error.  Each  suit  was  a  sel;»- 
arate  one,  and  upon  the  trial  all  were  consol- 
idated and  tried  at  the  one  hearing  as  pro- 
vided by  statute.  The  lien  claims  in  all  cases 
were  sustained,  with  the  exception  of  those 
of  plaintiffs  in  error,  each  of  which  waa  de- 
nied by  the  trial  court 

It  appears  that  the  dtfendants  In  error 
entered  Into  a  contract  with  defendant  the 
Cole-Potter  Construction  Company,  a  corpo- 
ration, for  the  construction  of  sncfh  Opera 
House  building.  The  owners  prior  to  the 
commencement  of  construction  filed  for  rec- 
ord a  certain  contract,  but  It  Is  agreed  that 
this  was  Insufficient  to  protect  the  defend- 
ants under  the  statute  In  such  case,  and  Is 
therefore  eliminated  from  consideration.  It 
also  appears  that  the  Cole-Potter  Constmc- 
tlon  Company  some  time  during  the  month  of 
October,  1907,  and  before  the  completion  of 
the  building,  abandoned  the  ocmtract  The 
Cole-Potter  Construction  Company  made  no 
appearance  in  any  of  these  cases.  The 
Hlnchman-Renton  Fire  Proofing  Company's 
claim  was  for  certain  metal  lath  furnished 


*For  etaer  cam  sm  same  topic  and  sMtloa  NUMBER  ta  oeo.  Dli.  *  Am.  Dig.  K«7-No.  Sertoa  *  It«p'r  bOmm 
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and  nsed  Id  the  constrdctlon  of  the  huildlng, 
aad  of  the  value  of  $100^.  The  only  ot>- 
jectloa  to  the  allowance  of  this  claim  urged 
and  considered  by  the  trial  court  was  the 
claim  of  ttie  appellees  that  do  service  of  sum- 
luoDS  in  the  cause  was  had  upon  the  con- 
tractors the  Colt-Potter  Const  ruction  Com- 
pany. This  service  was  questioned  In  the 
sapj^emental  answer  of  ai^>^leeB  to  the 
complaint  of  the  Hinchman-Renton  Fire 
Proofing  Company,  In  which  It  waa  alleged 
that  C.  S.  Potter,  upon  whom  the  personal 
service  had  been  made  as  secretary  of  the 
Cole-Potter  Construction  Company,  was  not 
at  the  time  of  service  of  summons  either 
an  officer,  director,  stod^holder,  or  employ^ 
of  such  corporation,  and  that  said  Potter  at 
the  time  of  the  service  of  such  summons  ao 
stated  to  the  officer  malting  the  service.  The 
retom  of  the  sherUT  Is  in  werj.  respect  regu- 
lar on  Its  face,  showing  pnsonal  service  upon 
defendant  company  by  personally  serving 
O.  S.  Potter  as  Its  secretary. 

[1,J]  It  is  not  necessary,  however,  for  as 
to  consider  the  question  of  tbe  impeachment 
of  tbe  return,  for  that  Is  not  a  question 
that  can  be  raised  by  the  defendants  in  error 
In  this  case;  and,  if  tt  was,  the  objection 
was  waived  by  them  by  first  filing  an  answer, 
without  objection  to  the  snffldency  of  the 
service  upon  the  Cole-Potter  Construction 
Company,  and  tbna  entering  a  general  ap- 
pearance In  the  cause.  The  question  was  at- 
tempted to  be  raised  by  a  supplemental  an- 
vwer  filed  more  than  a  year  after  the  general 
appearance.  An  objection  to  a  return, 
whether  made  by  motion  to  quash  or  by  plea 
la  abatement,  most  be  taken  In  limine,  for 
by  Appearing  to  the  action  and  ideadiog  to 
the  merits  all  such  objections  are  waived. 
IB  Bnc  P.  ft.  P.  979. 

-This  being  the  sole  question  In  the  case, 
and  for  this  reason,  the  Judgment  of  the 
district  court  as  to  the  Hlnchman-Benton 
Fire  Proofing  Company  Is  reversed. 

{1}  The  dalm  of  the  appellant  the  S.  F. 
SaJxer  Lumber  Ocmpany  was  for  two  cars  of 
lumber  to  be  used  as  sheeting,  and  ci  tb.e 
total  value  of  91,0(36.56.  This  was  ordered 
by  Qie  Cble-Potta'  Construction  Company, 
contrat^ors,  for  use  in  tbe  Opera  House 
building,  of  defendants,  and  the  two  ears 
were  delivered  mi  July  28  and  Angost  19, 
1907,  respe^vely.  This  material  waa  dellv* 
ered  and  placed  npim  a  lot  adjfrtning  the 
giennds  upon  whldi  the  opera  house  waa 
being  constmcted,  permission  to  use  such  lot 
for  tbe  purpose  having  been  secured  for  tbe 
ctmatrnctlon  company  through  <me  of  the 
dtfakdant  owners.  Thwe  can  be  no  question 
bat  that  this  sheeting  lumber  was  aokA  by 
the  lumber  company  to  the  construction  com- 
pany for  the  use  spedflcally  In  the  Opera 
House  building  then  being  constructed.  But 
It  la  ecmtoided  that  Uttle  or  none  of  this 
•  lumber  was  used  in  the  construction  of  snch 
bnUdliis,  and  tiut  tome  of  It  was  used  in  an- 


other building  then  being  constructed  by  the 
Cole-Potter  Construction  Company,  and  for 
other  parties,  known  as  the  State  Mercan- 
tile building,  and  that  some  of  the  lumber 
was  sold  by  the  construction  company  to 
other  parties.  It  is  also  urged  that  the 
construction  company  ordered  for  use  In  the 
building  from  the  Salzer  Company  more  of 
this  kind  of  lumber  than  was  necessary  for 
the  purpose,  and  likewise  ordered  more  from 
the  Hallack  &  Howard  Company  of  the  same 
kind  of  lumber  than  was  used  In  the  build- 
ing. These  contentions  of  fact  must  be  ad- 
mitted, with  the  additional  statement  that 
the  Salzer  Company  did  not  have  knowl- 
edge that  lumber  for  the  same  purpose  was 
being  furnished  by  tbe  Hallack  &  Howard 
Company.  It  appears,  also,  that  the  business 
office  of  the  Salzer  Company  was  at  Denver, 
and  that  the  lumber  was  sblj^ed  from  its 
yards  at  Frazer,  Colo. 

It  Is  insisted  that  under  this  state  of  facta 
the  lumber  company  was  not  entitled  to  its 
claim  of  lien.  .  Section  4025,  Rev.  Stat  1908, 
provides :  "Mechanics,  material  men  *  •  • 
furnishing  materials  to  be  used  in  the  con- 
struction, alteration,  addition  to  or  repairs, 
whether  in  whole  or  in  part,  of  any  building 
«  *  *  shall  have  a  lien  upon  the  prop- 
erty •  •  •  for  which  they  have  furnish- 
ed materials  •  •  ♦  whether  at  the  In- 
stance of  the  owner  or  any  other  person  act- 
ing by  his  authority  or  uuder  him  as  agwt, 
contractor  or  otherwise."  In  the  case  of 
Small  V.  Foley,  8  Colo.  App.  444,  47  Pat 
67,  this  court,  in  construing  a  simitar  stat- 
ute, said:  "One  of  Foley  and  Leonard's  as- 
signors was  the  Holmes  Hardware  Compa- 
ny. It  appears  that  of  tbe  hardware  fur- 
nished by  them  for  the  houses,  after  it  had 
been  d^lvered  at  the  proper  places,  f35 
worth  was  removed  by  Mr.  Rankin  to  anoth- 
er house,  and  was  not  actually  used  in  these 
houses.  So  far  as  appears,  this  matwlal  was 
removed  by  Rankin  without  the  knowledge  of 
the  Hardware  Company.  Counsel  say  It 
was  error  to  include  this  amotmt  in  ttie  de* 
creeu  The  statute  gives  to  any  persim  who 
by  contract  with  the  owner  shall  famish 
any  material  for  the  construction  of  any 
building  a  lien  upon  the  buildtog  and  the 
land  It  oocaples.  He  Is  not  required  to  see 
that  it  actually  goes  into  the  building.  If, 
1^  contract,  he  famishes  It  for  tbe  building, 
whether  it  la  used  there  or  not,  be  is  entitled 
to  the  lien.  This  la  what  tiw  atatate  says, 
and  we  cannot  by  constmction  dlstinrt  tite 
language  into  something  else."  This  doc- 
trine was  reaffirmed  as  applicable  to  the 
present  statute  in  Rice  r.  OasseUsy  48  Colo. 
73, 108  Fac.  lOOL  This  was  a  case  ^ere  the 
contractors  had  pnrchased  for  use  In  a  build- 
ing certain  brick,  which  bad  been  delivered 
on  the  ground  near  and  convenient  for  snch 
use.  The  contractors  failed  before  the  com- 
pletion of  the  stmctare,  and  gave  a  cha^ 
tel  mortgage  on  the  unused  brick  to  a  third 
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part7t  In  an  action  of  r^levln  by  ttae  mort- 
gagee against  tbe  ownen  of  the  building,  It 
was  heUA  tbat  the  action  conld  not  be  main- 
tained. The  court  said :  "The  reason  for  the 
rule  Is  that  in  such  circnnutances  the  ma- 
terialman is  entitled  to  a  Uen  upon  the  struc- 
ture for  the  construction  of  which  tbe  ma- 
terials are  sold  and  delirered;  and  for  the 
protection  of  tbe  owner  of  the  building  un- 
der course  of  construction  a  auallfied  title 
to  such  material  is  vested  in  him.  Of  course, 
It  will  be  understood  that  in*  stating  the 
abOTO  rule  It  Is  limited  to  the  facts  of  this 
case  Crawford,  who  sold  the  brick  to  Mow- 
rey  and  Eleln,  did  so  In  good  faith,  and  up- 
on the  credit  of  tbe  building,  for  tbe  reason 
that  he  sold  them  with  the  express  under- 
standlDg  that  th^  were  to  be  used  In  the 
construction  of  that  part  of  a  building  which 
the  oontractors  had  agreed  to  construct  for 
tbe  lodge.  The  brick  were  actually  placed 
upon  the  ground  in  tbe  immediate  vicinity 
of  the  building,  and  part  of  them  used  in  Its 
construction.  It  would  certainly  be  unjust 
to  compel  the  lodge  to  discbarge  a  Uen  which 
Crawford  might  have  asserted  for  the  brick 
furnished,  of  which  it  never  had  the  benefit, 
and  at  the  same  time  It  would  be  equally 
unjust  to  defeat  the  right  of  the  material- 
man to  a  Uen  for  the  brick  furnished  by 
holding  that,  because  they  bad  not  been 
wrought  into  the  structure,  no  Uen  attached." 

There  is  noUiing  in  this  case  tending  to 
show  other  than  a  good  faith  sale  by  the  Sal- 
ser  Company  to  the  contractors,  and  that  the 
material  so  sold  was  for  use  in  the  Opera 
House  building  and  delivered  on  the  grounds 
In  tbe  city  of  Ft  Collins,  used  for  the  stor- 
age of  materials  to  be  used  in  such  buUd- 
Ing.  The  claim  of  lien  should  have,  been  sus- 
tained. The  judgment  of  the  lower  court  as 
to.  tbe  Salzer  Lumber  Company  Is  reversed. 

[4]  In  the  case  of  the  claim  of  the  Hal- 
lack  &  Howard  Lumber  Company  it  does  not 
appear  that  tbe  lumber  was  sold  and  furnish- 
ed for  the  particular  building,  but  rather 
that  the  company  simply  knew  that  tbe  Cole- 
Pottw  Construction  Company  was  at  the 
time  engaged  in  the  construction  of  both  the 
opera  house,  upon  which  tbe  lien  is  claimed, 
and  the  State  Mercantile  Building.  Neither 
does  it  appear  that  there  was  an  agreement 
tbat  the  material  so  furnished  was  to  be 
used  in  either  of  such  buildings.  The  Hal- 
lack  &  Howard  Lumber  Company  filed  a 
claim  of  lien  upon  both  buildings,  but  after- 
ward abandoned  the  one  on  the  State  Mer- 
cantile building.  The  secretary  of  the  com- 
pany testified  tbat  he  did  know  in  which 
of  tbese  buildings  the  material  had  been 
used  until  his  visit  to  Ft  ColUns,  after  the 
completion  of  the  building.  So  that  from  the 
tes-timony  It  does  not  appear  that  there  was 
any  contract  between  the  Hallack  &  Howard 
Company  and  the  construction  company  tbat 
tbe  Iuml)er  so  sold  should  be  used  In  the  Op- 
era House  building,  which  would  seem  nec- 


essary to  aostaln  «  Um  npon  that  v^opextf. 
Before  a  lien  toaj  attach,  It  must  a^ear 
that  tbe  materials  were  ovressly  furnished 
and  delivered  for  use  in  constructing  a  spec- 
ified bnlldiz«.  Bice  t.  GasseUs,  siM^ra. 

The  Judgment  of  tbe  district  court  deuylng 
the  claim  of  Hen  to  the  Hallack  *  Howard 
Lumber  Company  is  affirmed,  ^nie  case  Is 
remanded,  wlUi  dire<^lon  to  the  dlatrtct 
court  to  enter  Judgment  In  accordance  with 
tbe  views  herein  expressed. 

MUSSBB,  a  J.*  and  BAILDZ,  CODcnr. 


(64  Colo,  set) 

SATISFACTION  TITLSl   &  INVESTMENT 
CO.  V.  YORK  et  aL 

(Sapreme  Court  of  Colorado.   April  7.  1913.) 

1.  BaoKEBS  (S  40")— PBinciPAi.  and  Aobht— 
Undisclosed  Pbincipai.. 

Defendant  baviog  placed  certain  property 
in  tbe  handa  of  P.  for  sale  prior  to  tbe  organ- 
ization of  plaintiff  corporation,  after  it  was  or- 
ganized, and  after  he  had  become  its  general 
manager,  be  applied  to  defendant  for  a  relist- 
ing of  the  property,  and  she  placed  tbe  same, 
with  other  lands,  m  his  hands  for  sale  and 
fixed  a  price  at  wbich  all  the  lands  should  be 
offered,  after  which  P.,  without  disclosing  that 
he  was  acting  for  plaintiff  corporation,  made 
efforts  to  sell  the  land.  Held,  that  the  subse- 
quent acts  of  P.  were  for  the  benefit  of  plain- 
tiff corporation,  and  that  defendant's  want  of 
knowledge  of  Its  existence  did  not  affect  its 
right  to  recover  commissions  on  a  oubseqiicnt 
B^e  of  the  land  to  a  purchaser  alleged  to  nave 
been  produced  by  it 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  K  Sft-40:  Dec.  Dig.  {  40.*] 

2.  BaOKEBS  (S  88*)— BlOHT  TO  CoiaiissiOR^ 
Sale  —  Pbooubing  Cause  —  Question  mm 

JUBT. 

In  an  action  for  broker's  oommisdoDB. 
whether  plaintiff  was  the  efficient  means  of 
brining  the  seller  and  buyer  together  hM  for 

the  jury. 

[Bkl.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  121, 123-130;  Dec.  Dig.  |  S&*] 

3.  BaOKEBS  ({  SI*)— SAUB— FEBFOBHAnCE  OP 
CONTBACT  OF  EHPLOTUEIfT. 

A  broker,  in  order  to  earn  commlasioos. 
must  have  found  and  produced  a  person  ready, 
willing,  and  able  to  purchase  the  property  whidi 
he  was  engaged  to  sell,  at  the  price  and  ou  the 
terms  and  conditions  fixed  by  his  employer,  and 
must  show  that  he  was  tbe  efficient  »geat  or 
procuring  cause  of  tbe  aale,  and  that  the  means 
employed  by  him  and  bis  efforts  resulted  in  the 
sale;  but  it  is  not  necessary  that  tbe  broker 
should  know  the  purchaser  or  tbat  the  latter 
should  be  introduced  by  the  broker  to  tbe 
owner. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  I  69:  Dec  Dig.  |  51.*] 

Brror  to  District  Court,  Vlontroae  County; 
Sprigg  Schackleford,  Judge. 

Action  by  the  Satisfaction  Title  &  Invetf- 
ment  Company  against  Mrs.  LilUe  T.  Yoric 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  oror.  Beversed  and  re- 
manded. 


•For  etlMr  oassa  les  sama  topic  and  seetion  NUHBBR  In  Dec.  Die-  A  Am.  Dig.  Ksj-Uo.  Sates  ft  Rap'r  JaOmm 
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OatUn  ft  Blake,  of  Montrose,  for  plaintiff 
In  ttror.  C  J.  Moyniban  and  Sherman  & 
Sliennan,  all  of  Montrose,  for  defendants 
fn  error. 

SCOTT,  J.  This  Is  an  action  by  the  plain- 
tiff In  error,  plaintiff  below,  to  recover  from 
the  defendants  In  error,  defendants  below,  a 
commission  as  broker  for  the  sale  of  certain 
of  defendants'  lands.  The  defendants  were 
the  owners  of  several  tracts  of  land,  In- 
cluding the  premises  In  qaestloo.  They  bad, 
about  two  years  prior  to  the  occurrences  up- 
on which  the  suit  was  based,  listed  certain 
of  their  lands  for  sale  with  om  Lincoln 
Pysher.  Afterward,  and  on  the  24th  day  of 
February,  1911,  the  plaintiff  was  organized 
as  a  corporation,  and  the  said  Pysher  be- 
came its  general  manager.  Afterward,  and 
about  the  Ist  of  March,  1911,  Pysher  drove 
out  to  the  house  of  the  defendants,  and  what 
occurred  at  that  time  Is  better  stated  In  his 
own  language:  "I  went  out  to  the  York  place 
to  revise  the  list  that  I  already  bad,  and 
asked  her  If  the  old  prices  she  had  formerly 
given  me  would  still  be  ^ectlve,  If  it  would 
still  be  all  right,  and  we  talked  the  matter 
over,  I  and  Mrs.  York,  and  she  concluded 
that.  Instead  of  Just  simply  listing  some  of 
the  property  that  she  bad  formerly  required 
me  to  sell,  she  would  add  some  more  to  It, 
and  consequently  she  listed  all  of  her  proper- 
ty at  that  time  for  sale,  with  the  exception 
of  a  small  tract  between  the  railroad  and 
the  north  40,  about  16  acres.  All  of  her  land 
laying  south  of  the  railroad  was  afterwards 
Bold.  Fourteen  thousand  dollars  was  the 
price  placed  on  tbe  land  that  was  sold  that 
lays  south  of  the  railroad.  She  was  to  pay  a 
commission  of  S  per  cent.  The  property  south 
of  the  railroad  was  listed  with  me  at  that 
time  at  $14,000,  without  tbe  crop.  If  the 
crop  went  with  the  south  40,  I  was  to  sell  It 
for  an  additional  $C00." 

Mrs.  York  was  acting  for  herself  and  as 
guardian  for  her  two  children.  Pysher  tes- 
tilles  that  afterward,  and  at  the  earnest  re- 
quest of  Mis.  York,  he  made  a  special  effort 
to  sell  the  property.  Tliat  he  showed  the 
property  to  numerous  prospective  purdiasers. 
That  among  these  was  a  Mr.  Nelson,  Intro- 
duced to  tbe  plaintiff  by  bis  neighbor  Julius 
Krogh,  and  at  that  time  the  ^tatlff  drove 
Mtison  and  Krogh  over  the  premises  and 
prlf:ed  the  particular  lands  In  question  to 
Tfelson.  in  Erogb's  presence.  Nelson  did  not 
buy,  but  afterward  Erogh  advised  Pysher 
that  other  friends  of  his  were  coming  to 
look  for  lands,  and  that  later  a  cousin,  Peter 
Krogb,  did  come.  That  Pysher  asked  Julius 
Kit^h  if  this  was  one  of  the  persons  he  bad 
veferred  to  as  desiring  to  purchase  lands. 
That  Krogh  repUed  that  he  was,  but  that  he 
did  not  know  that  be  would  purchase  at  that 
time,  but  said,  "You  might  sbow  us  around; 
be  might  buy  something  If  he  could  find  a 
bargain."    Pyabw  reminded  Krogh  of  the 


York  land  which  they  bad  examined  togeth- 
er with  Nelson,  and  asked  him  to  speak  to 
his  cousin  about  It,  and  arranged  to  take  the 
two  Eroghs  to  see  It  the  following  morning. 
Pysher  accordingly  went  to  the  resldoice  ol 
Erogh  the  following  morning  and  was  ad- 
vised that  tbe  Kroghs  had  gone  to  see  anoth- 
er tract  of  land.  But  was  told  by  Erogh 
that  evening,  when  he  again  called,  that  the 
cousin,  Peter  Erogh,  bad  contracted  to  pur- 
chase tbe  York  land.  Pysher  then  called  up 
Mrs.  York  and  told  her  that  he  claimed  his 
commission  and  wanted  her  to  so  understand 
before  she  consummated  the  sale.  Mrs.  York 
declined  to  discuss  the  matter  with  him. 
The  agreed  commission  was  5  per  cent  of 
the  purchase  price,  and  tbe  land  was  sold  for 
the  listed  price  of  $14,000.  The  defendants 
offered  no  testimony,  but  at  the  close  of 
plaintiff's  testimony  moved  for  a  nonsuit, 
which  motion  was  sustained  by  the  court, 
and  the  Jury  discharged,  upon  whldi  ruling 
the  case  Is  before  us  for  review. 

Defendants  in  error  have  filed  no  brief, 
and  the  reasons  for  tbe  court's  action  must 
be  gathered  from  the  language  of  bis  ruling 
as  follows:  "The  evidence  In  this  case  dis- 
closes the  fact  that  this  man,  Lincoln  Pysher, 
had  an  agreement  with  the  defendant  Lillie 
T.  York  to  take  her  property  and  attempt  to 
sell  It,  and  that  listing,  as  it  is  denominated 
by  the  witness  for  tbe  plaintiff  In  this  case, 
occurred  a  couple  of  years  ago,  or,  at  any 
rate,  a  long  time  before  the  plaintiff  In  this 
case,  which  Is  a  corporation,  had  any  exist* 
ence  under  the  law.  The  witness  testifies 
that  last  spring  he  bad  a  talk  with  LlUie  T. 
York,  and  that  he  had  gone  out  there  and  re* 
vised  his  lists  and  to  ascertain  If  there  were 
any  changes.  The  conversation  with  Mrs. 
York  was  such  that  It  could  not  have  been 
anything  else  than  a  peri>etuation  of  the 
old  contract,  and  that  any  agreement  that 
he  made  with  ber  was  slmidy  an  agreem^t 
as  to  his  own  agency  for  her;  it  affirmatively 
appears  that  this  la  the  cas&  Now,  the  doc- 
trine as  to  the  undisclosed  principal,  as  at- 
tempted to  be  applied  to  this  case  by  tbe 
plaintiff,  is  certainly  not  applicable ;  he  could 
not  have  been  an  agent  for  a  nonezlstlng 
company.  I  bold,  then,  that  there  Is  no  con- 
tract existing  between  tbe  lAalntiff  corpora- 
tion and  the  defendant  As  to  the  further 
proposition  InTolved  In  this  case,  as  to 
whether  the  company  or  Pysher  was  the  pro- 
curing cause  of  this  sale,  I  am  constrained  to 
hold  that  it  affirmatively  appears  from  tbe  tes- 
timony of  Pysher  blmself  that  he  was  not 
the  procuring  canse;  he  did  talk  to  a  cousin 
of  the  purchaser,  Julius  Erogh;  he  never, 
accordli^  to  his  own  testimony,  asked  Erogh 
to  do  anything;  JuUns  Eitvh  did  go  out 
there  and  have  tbSa  talk  and  made  a  contract 
with  tbe  defendant  in  this  case,  and  she  sold 
tbe  property  to  him.- but  neither  Pysher  or 
the  company  had  ever  seen  tbe  purchaser 
or  bad  any  talk  with  him,  and  tben  1>  no 
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evidence  to  show  tbat  he  bad  even  induced 
UilB  Julias  Erogh  to  Influence  his  cousin  to 
buy  it;  the  evidence  shows  aCarmatlvely  tbat 
be  Intended  himself  to  have  the  Interview 
with  him  and  to  take  him  out  to  the  ranch 
and  show  It  to  hlin,  so  the  motion  for  a  non- 
suit will  be  sustained,  and  the  jury  will  be 
discharged  from  the  further  consideration  of 
the  case;  there  Is  no  directed  verdict."  It 
appears  from  this  that  the  conrt  held;  (1) 
That  the  arrangement  between  Mrs.  York 
and  Pysher  on  February  24,  1911,  was  a  con- 
tinuation of  the  agreement  of  two  years  be- 
fore, and  therefore  with  Pysher  personally, 
hence  the  corporation  cannot  recover;  (2) 
tbat  Pysher  did  not  ask  Peter  Krogh  to  pur- 
chase the  land  and  did  not  induce  Julius 
Krogh  to  laflneace  the  xmriehaaer  In  the  mat- 
ter. 

[1]  As  to  the  first  finding,  it  clearly  ap- 
pears from  the  evidence  of  Pysher  tbat  the 
listing  on  February  24th  was  a  new  arrange- 
ment, for  it  contained  the  Inclusion  of  other 
lands  and  for  a  fixed  price  for  the  tract,  with 
the  additional  lands  so  to  be  offered.  There 
can  be  no  doubt  from  the  testimony  tliat 
Pysber  was  acting  at  that  time  for  the  plain- 
tiff corporation,  though  there  was  no  men- 
tion of  this  fact  to  Mrs.  York.  Neither  does 
It  appear  tbat  Mrs.  York  knew  of  the  exist- 
ence of  the  corporation.  But  this  could  in 
no  sense  affect  her  interests  or  her  rights  in 
such  case.  Neither  can  It  affect  the  right 
of  the  real  parly  In  Interest  to  recover. 
Parker  v.  Cochrane,  11  Colo.  367,  18  Pac. 
20»;  31  Cyc.  1599. 

[2]  As  to  the  second  reason  given  by  the 
court  for  his  action  in  sustaining  the  motion 
for  a  nonsuit,  it  is  well  settled  that  as  to 
whether  or  not  the  plaintiff  was  the  efficient 
means  of  bringing  the  selter  and  the  purchas- 
er together  was  for  the  Jury  and  not  for  the 
court  19  Cyc.  286,  287.  In  fact,  both  ques- 
tions upon  which  the  court  determined  this 
case  should  have  been  submitted  to  the  jury 
under  proper  Instructions  -for  they  clearly 
involve  findings  of  fact  and  not  conclusions 
of  law. 

[S]  It  Is  the  role  of  law  In  this  Jarlsdlc- 
tlon:  "Tbat  Is  to  say,  be  must  have  found 
and  produced  a  person  who  was  ready,  will- 
ing, and  able  to  purchase  the  property  which 
waa  engaged  to  sell,  at  the  price  and  upon 
the  terms  and  conditions  fixed  by  his  employ- 
er, and  must  make  It  appear  that  he  was  the 
efficient  agent,  or  procuring  cause  of  the  sale, 
and  that  the  means  employed  by  him  and  his 
efforts  resulted  In  this  sale."  Chaffee  v.  Wld- 
man,  43  Colo.  34,  106  Pac.  996,  138  Am.  St 
Bep.  220. 

Id  order  to  entitle  the  plaintiff  to  recover, 
it  Is  not  necessary  that  the  broker  should 
know  the  purchaser  or  that  the  latter  should 
be  Introdooed  by  the  broker  to  the  owner. 
The  fact  of  emidoymait  bdng  conceded  and 
with  no  dispute  as  to  the  price  of  the  lands 


or  the  amonnt  of  tbe  commlsston.  It  la  mffl- 
cient  If  the  broker  shows  that  he  was  the 
moving  cause  of  sal&  Leonard  v.  Roberta, 
20  Colo.  88,  86  Pac.  880;  Leech  v.  demons. 
14  Colo.  App.  45,  59  Pac.  230;  Williams  v. 
Bishop,  11  Colo.  App.  378,  53  Pac  239. 

The  judgment  is  reversed,  and  the  case  re- 
manded. 

Reversed  and  remanded. 

MUSSES,  a        and  OABRIGUXS, 

concur. 


(73  Wuh.  81) 

NATIONAL  RBAI/TY  GO.  v.  NEILSON 
et  aL 

(Supreme  Ooort  of  Washington.    April  16, 
1918.) 

1.  GOBPOBATIONB  ^  88*)  —  StOOK  SCBSCBIP- 

TioN  GojfimACW— GAEiauj.ATioir. 

A  subscription  contract  for  the  total  stock 
of  a  corporation  may  be  canceled  by  Qnaiiimoas 
consent  of  the  Bobscribera,  provided  ri^ts  of 
creditors  are  not  involved;  and,  where  a  cott- 
tract  is  legally  canceled  a  sobseiiiient  siriiscr^ 
tion  by  a  third  person  is  not  a  contract  for  an 
orerisBue  of  stock. 

[Ed,  Note. — For  other  cases,  see  Co rpo rations. 
Cent  Dig.  H  328-836 ;  Dec.  Dig.  1  83,*] 

2.  COBPOBATIONS  (|  83*)  —  STOCK  SuBBOBIP- 
TI0N8— OAnaUXATXON— Btidbnct;. 

A  cancellation  or  abandonment  of  a  sub- 
scription contract  for  the  total  stock  of  a  oor- 
poratioD  may  be  effectual  without  an  express 
or  formal  agreement  to  that  effect 

[Ed.  Note. — For  other  cases,  see  Corpo rations. 
Cent  Dig.  SS  328-336 ;  Dec.  Dig.  i  83.*] 

8.  Cobpobahonb  (|  92*)  —  Stook  Subsomif- 
TioNB-^^uBiurr  or  SusaoBiBna. 

A  subscriber  of  corporate  stock  wbo  ^ves 

a  note  for  a  part  of  the  price  la  not  entitled 
wUen  sued  on  the  note  by  a  bona  fide  trans- 
feree thereof  to  a  judgment  against  the  corpo- 
ration, wlilch  is  Insolvent,  for  a  sum  equal  la 
amount  to  the  judgment  in  favw  of  the  trans- 
feree. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  366;  Dec.  Dig.  {  92.*] 

4.  COBPOBATIONB  (8  92*)  —  STOCK  StTBSCKIP* 
TIONS— LlABILITT  OF  SOBSCEIBBB. 

Where  a  subscriber  id  corporate  atodk  of 
the  par  value  of  $100  a  share  a^eed  to  pay 
$150  per  share,  and  gave  a  note  as  full  pay- 
ment, and  the  fiscal  agent  of  the  corporation 
exdianged  the  note  for  bonds  of  the  transferee 
who  btoui^t  action  on  the  note,  the  rabacziber 
was  not  entitled  .to  judgmrat  against  the  cor- 
poration,  which  was  insolvent,  for  die  dlAer- 
ence  between  the  par  value  of  tiM  abock.  and 
the  suiMcription  price. 

[Ed.  Note. — For  other  cases,  see  CorporatloH, 
Cent  Dig.  S  366;  Dec.  Dig.  S  92.*] 

Department  2.  Appeal  from  Si^ierior 
Court,  Pierce  County ;  M.  L.  Clifford,  Judge. 

Action  by  the  National  Realty  Company 
against  James  NeUaon  and  others.  From  a 
Judgment  for  plaintiff,  defendant  named  ap- 
peals. Affirmed. 

W.  W.  Zent,  of  Spokane^  J.  W.  ilxSmm^, 
of  Seattle,  Wm.  O'Connor  (J.  B.  UeAndrev. 
of  Spokane,  of  conns^),  for  ai^nant.  Bn4:- 
ey,  (yBritt  &  Barker,  of  Tacoma,  ft>r  re- 
spondents. 
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MAIN,  J.  The  plaintiff  tlie  National. Real- 
ty Company,  a  corporation,  Instituted  this 
action  for  tbe  pnrpose  of  recorerlng  upon  a 
promissory  note.  The  defendant  Joseph 
Johns,  as  receiver  for  the  Pioneer  Fire  In- 
surance Company,  a  corporation,  answered 
by  general  denial.  Tbe  defendant  James 
Neilson  filed  an  answer  and  cross^mplalnt 
To  avoid  confusion,  the  parties  will  be  re- 
ferred to  by  their  respective  Individual  des- 
ignations. The  Pioneer  Fire  Insurance  Com- 
pany was  organized  during  tbe  mouth  of 
May,  190G,  with  a  capital  stock  of  91,000,000, 
divided  Into  10,000  shares  of  the  par  value 
of  $100  per  share.  On  May  24,  1900,  tbe 
total  amount  of  the  capital  stock  was  sub- 
scribed for  as  follows:  J.  H.  Bridgeford  and 
John  D.  Atkinson  each  ISO  shares;  Will 
Atkinson  4,700  shares;  and  Frank  Leison 
5flO0  shares.  On  this  date  there  was  charg- 
ed i^n  the  stock  ledger  of  tbe  company  to 
each  of  tbe  subscribers  the  amount  of  their 
respective  subecrlptionB.  A  few  days  later, 
and  on  June  1,  1009,  by  unanimous  consent 
of  all  tbe  subscribers,  and  before  any  busl- 
neoa  had  been  transacted  or  obligations  In- 
curred, tbe  stock  was  snrrendered  to  the 
company  except  that  retained  as  follows:  J. 
H.  Bridgeford  and  John  D.  Atkinson  each 
20  shares,  and  WUl  Atkinson  for  himself, 
Frank  Iieison,  and  associates,  933  shares ; 
and  on  this  i^^te  each  subscriber  was  given 
credit  upon  the  stock  ledger  for  the  number 
of  shares  attempted  to  be  snrrendered  by  him 
to  the  company.  There  was  an  agreemmt 
that  the  amount  retained  should  be  paid  for 
at  flBO  per  sbare,  $100  for  the  par  value  of 
the  stock,  and  $S0  for  the  surplus  fund.  ,  The 
original  subscribers  at  all  times  regarded 
their  subscription  agreement  of  May  24th  as 
a  mere  formality.  As  shown  by  the  evi- 
d^ice,  it  was  not  expected  by  them  that  any 
of  the  stock  then  subscribed  would  be  paid 
for.  The  foot  is  no  stotdc  was  Issued  under 
the  original  subscription  agreement,  and  tbe 
sut»cription  was  considered  as  not  binding, 
and  the  stock  was  to  be  sold  Just  the  same 
as  though  no  subscription  bad  been  made. 
Subeequent  to  June  1,  1909,  solicltora  were 
aesat  out  to  obtain  snbaerlptions  to  the  cap- 
ital stock  of  the  company,  and  on  January 
19,  1910,  the  defendant  Neilson  subscribed 
for  9&  shares  by  agreement  in  terms  as  fol- 
lows: 

**Pionee9r  Fire  Insurance  Company.  Stock 
Subscription.  No.  71.  Par  Value  $100. 
Shares,  06.  Snbacriptlon  Price,  flSO  per 
sbara  I,  the  undersigned,  hereby  subscribe 
for  95  share*  of  the  capital  stock  of  the 
Pioneer  Fire  Insurance  Company,'  of  Tacoma, 
WaeWngtOD,  and  I  promise  to  pay  for  the 
same  at  the  rate  of  one  hundred  and  fifty 
($lfi0.00)  dollars  per  share,  which  shall  ap- 
ply as  follows:  $100.00  per  share  on  stock, 
and  $50.00  per  share  for  tbe  surplus  fund  of 
said  company.  [Signed]  James  Neilson.  P. 
O.  Address,  lind,  Waab.  Dated  this  l&th 
day  of  Jan.,  UOa 


"Received  this  lOtb  day  of  Jan.,  1910,  on 
the  above  subscription  eevoity-five  dollars 
per  share  to  apply  as  follows:  $50.00  per 
share  on  stock,  and  $25.00  per  share  on  sur- 
plus fund.  Pioneer  Fire  Insurance  Company, 
by  Geo.  N.  Marsh." 

Prior  to  this  time  he  had  subscribed  for 
five  shares,  which  had  been  issued  aud  ddlv- 
ered  to  him  and  upon  which  he  had  paid 
$75,  $25  of  which  was  to  go  to  the  surplus 
fund.  It  will  be  noticed  that  the  subscrip- 
tion agreement  contains  an  express  promise 
to  pay  $150  per  share,  $100  on  the  stock  and 
$50  for  the  surplus  fund.  It  was  believed 
by  the  directors  of  the  Pioneer  Fire  Insur- 
ance Company  that  $75  per  share  would  be 
snffleleot  to  maintain  the  company  and  make 
It  a  going  concern.  Indeed,  when  Neilson 
subscribed,  It  was  reprinted  to  him  by  one 
Marsh,  then  the  vice  president  of  the  com- 
pany, tiiat  the  sum  of  $76  per  share  would 
be  all  that  would  be  required  to  be  paid  in 
upon  tbe  agreement  Payment  of  $75  per 
share  upon  the  95-share  subscription  was 
made  by  Neilson  by  delivering  to  the  com- 
pany certain  securities.  Sut>Bequently  these 
securities  were  returned  to  him  and  he  gave 
his  promissory  notes  for  the  amount,  tbe 
final  payment  on  which  was  made  to  the 
company  on  October  27,  1910.  Prior  to  this 
date,  however,  the  board  of  directors  of  the 
Insurance  company,  finding  the  financial  con- 
ditl<Hi  of  the  company  was  Involved  and  that 
it  would  be  necessary  to  collect  not  only  the 
$76  per  share,  but  the  full  $160  per  share 
upon  tbe  stock  subscriptions,  on  August  18, 
1910,  made  a  call  upon  all  the  stodUioldem 
tor  such  balance,  and  on  September  27, 
1910,  Neilson  was  notified  in  writing  of  such 
call,  and  demand  for  payment  made.  Then 
followed  a  somewhat  lengthy  correspond- 
ence between  Neilson  and  Bridgeford,  the  sec- 
retary of  the  company,  Neilson  desired  that 
00  shares  of  stock  be  issued  and  delivered  to 
him  as  folly  paid  for  the  $7,600,  which  the. 
company  had  received  from  him,  and  that 
his  subscription  for  the  remaining  60  shares 
be  canceled.  Brldgefbrd  from  time  to  time 
assured  him  that  the  directors  doubtless 
would  be  willing  to  do  tbis,  but  finally  wrote 
that  the  company  had  concluded  that  it  could 
not  legally  cancel  a  subscription  on  account 
of  the  then  existing  rights  of  the  creditors  of 
the  company.  Thereafter,  and  on  December 
16,  1910,  Neilson  delivered  his  promissory 
note  for  the  sum  of  $7,500,  payable  to  the 
order  of  the  Pioneer  Fire  Inauranoe  Com- 
pany, due  one  year  after  date,  in  payment 
of  the  balance  due  upon  tbe  entire  subscrip- 
tion. A  letter  urging  the  giving  of  this  note 
contained  the  assurance  that,  if  Neilson  was 
unable  to  pay  the  whole  amount  when  it  be- 
came doe,  there  would  be  no  doubt  but  that 
a  portion  of  it  could  be  extended  to  a  more 
convenient  date.  Subsequently  the  company, 
finding  Itadf  In'  great  financial  embarrass- 
ment and  being  threatened  with  a  revocation 
of  Its  Ucenae  bj  tbe  state  buuranoe  corn- 
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mlssloneF  unless  it  could  show  an  unimpair- 
ed capital  sufficient  to  meet  the  requirements 
of  the  law,  constituted  one  3.  B.  Askew  its 
fiscal  agent  for  the  purpose  of  maklt^  some 
arrangements  with  the  different  subscribers 
whereby  assets  acceptable  to  the  insurance 
commissioner  could  be  produced.  S.  S. 
Askew,  as  a  representative  of  J.  B.  Askew, 
met  Neilson  in  Spokane  on  December  16, 
1912,  and  there  obtained  from  him  a  new 
note  payable  to  his  own  [Nellson's]  order 
and  Indorsed  on  the  bach:  by  Neilson.  Nell- 
soD  aft  the  same  time  and  place  Indorsed  In 
blank  the  certificate  of  stock  for  OS  shares 
in  the  Pioneer  Fire  Insurance  Company,  and 
thereupon  delirered  both  the  note  and  stock 
certificate  to  S.  S.  Askew ;  the  old  note  be- 
ing destroyed.  This  note  and  stock  cer< 
tl^te  were  returned  to  J.  B.  Askew,  who 
exchanged  the  note  to  the  National  Bealty 
Company  for  bonds  in  that  company,  de- 
positing the  certlflcate  of  stock  with  the 
realty  company  as  security  for  the  payment 
of  the  note,  and  delivered  the  bonds  to  the 
Pioneer  Fire  Insurance  Company.  On  March 
20,  1911,  the  insurance  company,  being  un- 
able to  pay  Its  debts  or  longer  contlnne  in 
tmsiness,  went  Into  the  hands  of  a  receiv- 
er; It  being  indebted  In  an  amount  exceed- 
Ing  Its  assets,  Including  all  unpaid  stock  snb- 
scrlptlons.  No  certificates  of  stock  were  ever 
issued  to  the  original  subscribers,  except  for 
the  limited  number  taken  by  them  at  $100 
per  8taar&  All  of  the  atot^  snbscrlbed  sub- 
sequent to  what  has  been  mentioned  as  the 
original  formal  subscription  was  subscribed 
for  m  the  same  basis  aa  appellant  subscrib- 
ed for  bis  stock.  Neilson  in  his  answer  and 
crou-oomi^Int  denied  liability  upon  the 
note,  and  pleaded  affirmatively  that,  if  he 
should  be  held  liable  on  the  note,  then  he 
was  entitled  to  a  judgment  against  the  Pio- 
neer Insurance  Company  for  an  amount 
equlTslent  to  any  Judgment  that  might  be 
obtained  against  him  on  the  note  by  the  Na- 
ttonal  Bealty  Company.  The  cause  was  tried 
to  the  court  and  a  jury.  The  Jury  returned 
a  verdict  In  fovor  of  the  National  Bealty 
Company  and  against  Neilson  on  the  note, 
and  a  verdict  for  a  like  sum  In  favor  of 
Nelson  and  against  the  Pioneer  Insurance 
Company.  In  due  time  a  motion  for  judg- 
ment notwithstanding  the  verdict  was  made 
by  the  Pioneer  Insurance  Company.  This 
motion  bring  granted,  Neilson  appeals  there- 
from. 

[1,  t]  From  the  tacts  stated,  the  first  ques- 
tion to  be  determined  is  whether  or  not 
Nell  son's  subscription  for  95  shares  consti- 
tuted an  ovwBQbscriptlon  to  the  capital  stock 
of  the  Pioneer  Insnrance  Company.  It  will 
be  remembnvd  that  the  total  amonnt  of  tiie 
capital  stodc  was  robscrlbed  for  on  May  24, 
1909,  and  a  tew  days  lattt,  and  beCwe  any 
business  bad  been  transacted  try  the  com- 
pany or  rights  of  creditors  arose,  by  mntoal 
consent  of  all  the  then  subscribers,  the  con- 
traei  of  subsolptlOB  was  considered  alAii> 


doned..  If  this  attempted  cancellation  were 
Invalid,  then  it  la  clear  that  Nellson's  con- 
tract called  for  an  overissue.  The  right  to 
cancel  a  subscription  contract  for  capital 
stock  by  unanimous  consent  of  all  the  sub- 
scribers, when  rights  of  creditors  are  not  In- 
volved, Is  well  settled.  Helllwdl,  Stodu  & 
Stockholders,  |  86;  PadOc  Fruit  Co.  r. 
Coon,  107  Cal.  447,  40  Pac.  542;  Shelby 
County  By.  Co.  v.  Crow,  137  Mo.  App.  461, 
119  S.  W.  435:  Scottish  Security  Co.  t. 
Starks,  117  Ky.  609*  78  S.  W.  455.  In  the 
text  of  Helllwell,  supra,  the  author  states 
the  law  thus:  "In  couslderli^  the  question 
of  the  validity  of  an  attempted  rdease  of  a 
subscriber  by  the  corporation,  distinction 
must  be  drawn  between  the  cases  ^idi  in- 
volve the  ti^ts  of  creditors  and  those  which 
Involve  the  rights  of  the  corporation  and 
its  members  only.  Where  the  rights  of  cred- 
itors are  not  Involved,  the  corporation  actins 
with  the  unanimous  consent  of  its  mem- 
bers enjoys  the  right  to  enter  into  a  con- 
tract with  respect  to  its  shares  on  wtiat- 
ever  terms  It  may  deem  to  be  to  its  ad- 
vantage. It  may  tha«fore  permit  a  mem- 
ber to  withdraw  absolutely,'  canceling  all 
claims  against  him  for  unpaid  portions  of 
the  subscription  price  of  his  shares,  and 
this,  too,  althout^  no  pther  person  la  sub- 
stituted in  his  stead.  Aa  indicated,  how- 
ever, to  such  action  on  the  part  of  the  cor- 
poration the  consent  of  the  other  stockhold- 
ers must  be  unanimous."  In  order  to  effect 
a  cancellation  or  abandonmrait  of  a  subscrip- 
tion contract,  it  la  not  necessary  that  the 
agreement  to  caned  be  express  or  fnrmaL  1 
Cook  on  Corporations  (6th  Ed.)  |  100;  XSn- 
der  these  authorities,  the  attempted  canodla- 
Uon  or  abandonment  was  valid,  and  it  fol- 
lows that  the  subscription  of  Neilson  was 
not  for  an  overissue  of  stock.  It  was  a  bind- 
ing and  valid  contract  of  subscription. 

[S]  It  is  next  contended  that,  If  the  orig- 
inal subscription  were  canceled,  then  the 
total  amount  of  the  capital  stock  had  new 
been  sobscribed  for,  «nd  for  that  reason  Nell- 
son  was  entitied  to  a  Judgment  against  the 
Insurance  company  for  a  sum  equal  In 
amount  to  the  Judgment  against  him  In  fa- 
vor of  tlie  National  Bealty  Company.  Many 
of  the  eases  rited  In  snM>ort  of  this  posi- 
tion are  cftsea  where  the  action  was  brong^it 
by  the  corporation  itself  open  0ie  contract  of 
subscription,  and  no  rights  of  eredttors  were 
involved.  The  case  of  Denny  Hotri  Co.  v. 
Schram,  0  Wash.  184,  82  Pac.  1002,  86  Am. 
St  Bep.  iSOt  la  In  accord  with  the  oth«- 
cases  cited.  It  was  there  held  tiiat  a  cor- 
poration could  not  enfbree  ■ubscripttons  to 
its  rapttal  stock  nntU  ttie  fall  amount  of  titr 
caitftal  stock  had  been  subscribed  for.  Bnt, 
the  ri^ts  of  creditors  are  Involved, 
a  different  rule  prevails.  In  Uie  case  of 
Cox,  Receiver,  t.  Dickie,  48  Wash.  264, 
Pac.  628,  it  was  hrid  that  the  defSmse  that 
the  stock  of  tfie  corporation  had  not  been 
fully  subscribed  was  ineffectual  as  against 
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the  rigbta  of  tbe.  creditors  of  the  corporation. 
It  .was  there  said:  "The  first  fiTe  of  these 
defenses  [one  of  them  being  no  full  Bubscrlp- 
tlon  to  the  capital  stock  of  the  company] 
may  be  considered  together.  It  mnst  be  re- 
membered that  this  is  not  an  action  by  the 
corporation  to  enforce  the  collection  of  sub- 
scrlptlonB  for  stock  or  Its  contracts  with  Its 
Bnbseribera,  but  Is  an  action  brought  by  a  re- 
ceiver under  order  of  the  court  to  enforce 
such  subscriptions  for  the  benefit  of  cred- 
itors. As  between  the  corporation  Itself  and 
the  stockholders,  all  these  defenses  would 
probably  be  good,  but  as  between  the  stock- 
holders and  the  creditors  of  the  corporation 
another  rule  prevalla."  It  is  urged  that  tbe 
cases  of  Elderkin  t.  Peterson,  8  Wash.  674, 
36  Pac  1089,  and  Blrge  r.  Browning,  11 
Wash.  249,  39  Pac.  643,  sustain  the  doctrine 
of  nonliability  of  tbe  subscriber  even  as 
against  the  rights  of  creditors,  unless  the 
full  amount  of  the  capital  stock  had  been 
subscribed;  but  these  cases.  In  so  far  as 
they  may  not  be  In  harmony  with  tbe  later 
case  of  Cox,  Receiver,  r.  Dickie,  supra,  are  In 
effect  overruled  by  that  case. 

[4]  It  Is  finally  contended  that  Neilson  Is 
entitled  to  a  Judgment  against  the  Pioneer 
Fire  Insurance  Company  for  the  difference 
between  tbe  per  value  of  the  stock  and  the 
total  amount  paid.  The  par  value  was  flOO 
per  share,  while  the  subscription  contract 
called  for  the  payment  of  ^50  per  share. 
The  evidence  shows  that  Neilson  gave  tbe 
note  here  sued  ui>on  by  the  National  Realty 
Company  as  final  and  fall  payment  of  the 
obligation  Incurred  by  the  subscription.  The 
note  was  by  the  fiscal  agent  of  the  Insurance 
company  exchanged  for  bonds  In  the  Nation- 
al Realty  Company.  These  bonds  then  be- 
came a  part  of  the  assets  of  the  Pioneer 
Fire  Insnrance  Company.  To  glv«  Neilson 
a  Judgment  for  the  difference  between  the 
par  value  of  the  stock  and  the  snbscriptlon 
price  would  be  to  permit  a  stockholder  as 
sncii  to  share  equally  with  the  creditors  In 
the  application  of  the  assets.  There  can  be 
no  qnestlcm  bnt  that  the  rights  of  creditors 
In  tbe  assets  of  an  Insolvent  corporation  are 
superior  to  those  of  the  stockholders. 

The  Judgment  will  be  affirmed. 

MOUNT,  MORRIS,  ELLIS,  and  FDUUiiR- 
TON,  JJ.,  ocmear. 


cn  Wish,  m 

BRADFORD  «t  aL  v.  ADAMS  et  nx. 

(Snpreme  Court  of  Washington.    April  14, 
191S.) 

1-  Appeal  ard  Ebbob  (|  1002^Vebdict- 

COHCLUSI  VBIf  ESS. 

A  verdict  on  conflicting  evidence,  rendered 
ttudn*  proper  Instmctloni,  wlU  not  be  disturbed 
OS  appeal 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  H  8936-8937;  Dee.  Dig.  | 


2.  FbAUD  (I  13*)— MlBBXFBBSXirrATIOirB— Ml8- 
TAEC 

A  vendor,  who  undertakes  to  point  out  to 
the  pnrcliater  boundaries  of  tbe  land,  most  do 
BO  correctly;  and  wbere  he  makes  an  hoDest 
mistake,  witbout  latention  to  deceive,  the  pur- 
cliaser,  relj'ing  on  the  representation,  may  re- 
cover the  damages  sustained. 

[Ed.  Note.— For  other  cases,  sea  FMnd.  Coit 
Dig.  H  3-6;  Dee.  Dig.  |  18.*] 

Department  Z  Appeal  from  Superior 
Court,  King  County ;  H.  A.  P.  Myers,  Judge. 

Action  by  Evallne  Bradford  and  another 
against  Charles  E.  Adams  and  wife.  From  a 
Judgment  for  plaintlffa,  defendanta  appeal. 
Affirmed. 

Hnghes,  McMlckoi,  Dovell  &  Ramsey,  Otto 
B.  Rupp,  and  J.  B.  JouJon-Bocb^  all 
Seattle,  for  appellants.    Hastings  ft  Staa- 
man,  of  Seattle,  for  respondents. 

MAIN,  J.  The  object  of  this  actton  U  to 
recover  damages  for  fraud  add  deceit  al- 
leged to  have  been  practiced  In  the  sale  of 
land.  During  the  fall  of  tbe  year  1907  the 
defendanto  were  the  owners  of  a  tract  of 
land  described  as  follows:  The  west  half  of 
tbe  northwest  quarter  of  section  10,  town- 
ship 22  north,  range  4  east,  W.  M.  This 
land  Ilea  some  distance  south  of  the  dty  of 
Seattle  and  about  1^  miles  west  of  O'Brien 
Station.  Separating  the  White  river  valley, 
in  which  O'Brien  Stattoa  is,  and  the  table- 
land to  the  west,  tbete  is  a  bloff  approximate- 
ly 300  feet  ia  height  The  side  of  tbe  bluff, 
extending  from  the  valley  below  to  tbe  brow 
of  tbe  hill.  Is  steep  and  jaeclpltons,  broken 
by  ridges,  ravines,  and  gnlleys.  The  table- 
land from  the  brow  of  tbe  hill  to  the  west , 
Is  substantially  level.  The  northeast  comer 
of  the  land  above  described  Is  approximately 
200  feet  over  tbe  brow  of  the  bill  to  the 
east,  and  the  southeast  corner  approximately 
500  feet  Extending  north  and  south,  and 
about  76  feet  west  of  the  top  of  the  bill,  there 
Is  an  old  military  road.  Standing  in  this 
mllltory  road,  wbere  it  crosses  tbe  north 
line  of  the  track  In  qnestlon,  there  Is  a  hub 
or  stake,  with  a  tack  in  the  top  thereof. 
The  level  land  to  tbe  west  of  the  brow  of 
the  hill  Is  of  good  quality  and  valuable.  The 
land  extending  east  of  the  brow  of  the  bill 
is  of  little  value.  Some  time  during  the 
month  of  October,  1907,  negotiations  looking 
to  tbe  purchase  of  the  land  by  the  plaintiffs 
were  begun,  and  on  October  18th  Leslie 
Adams,  tbe  son  of  Charles  B.  Adams,  one 
of  the  defendants,  took  tbe  plaintiffs  out  to 
show  them  the  land  and  its  location.  Tbe 
plaintiffs  claim,  and  their  evidence  is  to  the 
effect,  that  Leslie  Adams  on  this  date  rep- 
resented to  them  (1)  that  the  hub  or  stake 
above  referred  to  marked  the  northeast  cor- 
ner of  the  80-acre  tract;  (2)  that  the  east 
line  was  above  the  brow  of  the  hill,  except 
for  a  short  distance  at  tbe  southeast  comer; 
(3)  that  no  part  of  the  land  lay  east  of  the 
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top  of  tbe  hill,  erc^t  not  to  exceed  3%  acres 
at  the  BOUtheaBt  corner.  A  few  days  later, 
and  on  NoTember  4th,  Charles  E.  Adams,  one 
ot  the  defendants,  again  took  the  plaintlffa 
out  to  show  them  the  land.  Prior  to  start- 
ing out,  Adams  had  arranged  with  a  Mr. 
Espy  to  meet  them  uipon  the  land  and  assist 
In  pointing  ont  the  corners  and  boundaries. 
Tbe  plaintlfFs,  Adams,  and  Espy  met  upon 
the  land.  The  plalntlfFe'  witnesses  testify 
that  substantially  the  same  statements  were 
made  to  them  on  this  occasion  as  to  the 
northeast  and  southeast  corners,  the  location 
of  the  east  line,  and  tiie  amount  of  land 
over  the  bluff  at  the  southeast  comer,  as 
that  made  to  them  by  Leelie  Adams  on  the 
previous  occasion.  The  witnesses  on  behalf 
of  the  defendants  deny  having  made  any  of 
the  represeDtatlons  which  the  plaintiffs 
claimed.  The  plaintiffs  also  claim,  and  there 
is  evidence  tending  to  show,  that  they  re- 
lied upon  tlie  representations,  that  they 
would  not  have  made  the  purchase,  but  for 
them,  and  that  they  had  no  knowledge  or 
other  means  of  knowing  the  location  of  the 
comers  and  boundaries.  The  plaintiffs  pur- 
chased the  land  for  a  consideration  of  $10,- 
000,  and  on  November  14,  1907,  received  a 
conveyance  therefor.  Subsequent  thereto  the 
plaintiffs  caused  a  survey  of  the  land  to  be 
made,  and  for  the  first  time  ascertained  that 
the  stake  marking  the  northeast  corner  was 
approximately  200  feet  east  of  the  hill  and 
the  one  at  the  southeast  comer  approximate- 
ly 500  feet ;  that  there  was  east  of  the  brow 
of  the  hlU  a  much  larger  portion  of  the 
804cre  tract  than  3^  anes.  Suit  was 
bronght  for  the  purpose  of  recovering  dam- 
ages on  account  of  the  mlsrepresentatlona  as 
to  the  stakes  and  boundaries.  The  cause 
was  tried  to  the  court  and  a  Jury,  and  re- 
sulted Id  a  verdict  for  the  plaintiffs  for  the 
Bom  of  $520.  Motion  for  new  trial  being 
made  and  overmled,  tbe  defendants  appeal. 

[1]  The  first  contention  of  tbe  aKWllants 
Is  that  there  Is  no  eWdence  to  sastaln  ttie 
verdict  of  the  jury.  But  an  examination  of 
ttie  record  discloses  that  upon  all  the  disput- 
ed qaesttons  of  tect  Oie  erldenee  was  direct- 
ly and  positively  conflicting.  It  was  there- 
fore a  question  for  tbe  Jory,  under  proper 
instmcUons,  to  determine  whether  fa  not  the 
plaintiffs  had  beoi  defrauded.  It  Is  also 
argued  that  the  court  Instructed  the  Jury 
upon  matters  which  wen  foreign  to  tbe  Is- 
aues  and  the  evidence,  and  that  the  defend- 
ants were  prejudiced  thereby.  From  a  care- 
ful reading  of  the  Instractlons  given  by  the 
trial  court,  there  does  not  appear  to  us  to 
be  any  sabstanttal  basis  for  this  contentioD. 

[2]  The  appellants  specifically  complain  of 
the  instructions  wherdn  the  trial  court  told 
the  jury  that,  if  they  found  the  misrepre- 
sentations as  to  comers  or  boundary  were 
made,  the  d^endants  would  be  liable  in  dam- 
ages, even  though  made  honestly  and  with- 


out intention  to  deceive.  From  numerous 
declBlons  of  this  conrt  It  has  become  the  set- 
tled doctrine  that  the  vendor,  when  he  un- 
dertakes to  point  out  lands  or  boundaries 
to  a  purchaser,  must  do  so  correctly.  He 
has  no  right  to  make  a  mistake,  except  un- 
der penalty  of  having  the  contract  rescinded 
or  responding  in  damages.  Hanson  v.  Tomp- 
kins, 2  Wash.  60S,  27  Pac  73;  Sears  t.  Sttn- 
son,  8  Wash.  615,  28  Paa  205;  Lawson  v. 
Vernon,  SS  Wash.  422,  80  Pac.  669,  107  Am. 
St  R^.  880;  Freeman  v.  Gloyd,  43  Wash. 
607,  86  Pac.  1061;  West  v.  Carter,  54  Wash. 
236,  103  Pac.  2L  In  Freeman  v.  Gloyd,  su- 
pra, it  is  said:  "Representations  involving 
mere  matters  of  opinion  or  questions  of  Judg- 
ment, as  much  within  the  knowledge  of  one 
party  as  the  other,  cannot  be  made  the  basis 
of  an  action  to  rescind  or  for  damages,  even 
when  not  in  accord  with  the  trath;  but  rep- 
resentations as  to  the  boimdarles  of  land 
are  not  of  that  sort  Such  representations 
are  regarded  as  representations  of  fact,  and 
the  owner,  if  he  undertakes  to  point  ont  tbe 
boundaries  at  all,  must  point  them  ont  cor- 
rectly, under  penalty  of  responding  in  dam- 
ages or  to  an  action  of  resdsslon."  It  is 
argued  that  a  different  mle  was  anuoanced 
In  Curtley  v.  Security  Savings  Society,  46 
Wash.  50,  89  Pac.  180;  but  that  case  Is  based 
upon  a  wholly  different  state  of  facta,  and 
when  ca,refully  read  will  be  found  to  be  In 
harmony  with  the  view  above  expressed. 
The  Judgment  will  be  affirmed. 

MOUNT,  MORRIS,  and  FDIXEBTON,  JJ., 
concur. 


CTS  Wuh.  u> 
DAHL8IBUM  V.  BBABD  FBUIT  Ca 
(Sttpreme  Ooort  of  WasUngton.   April  14, 

1.  TKNAnOT  IN  Goiacoif  (S  20*)— Aoqvxbitioh 
or  Tax  Title— Aokncy. 

Where  plaintifE's  co tenant  had  posiessioB 
and  control  of  the  property  and  let  plaintiff  be- 
lieve that  he  would  pay  the  taxes  as  previooa- 
ly  done,  nptm  which  assurance  pUtntiil  relied. 
Buch  cotflnant  was  plaistilTs  agent  for  the  par- 
pose  of  paying  taxes. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Cent  Dig.  S|  60,  61;  Dec.  Dig.  ^ 

2.  Tbhahct  irt  OoiOfON  ^  20*)— AcqnisiTionr 
OF  Tax  Tmj(. 

An  agent  cannot  take  advantage  of  hli 
own  wrong  to  acquire  the  principal's  property, 
so  that  if  plaintiff's  coteoant,  who  was  Iwr 
agent  for  paying  taxes  on  the  property  and  had 
previonsly  paid  the  taxes,  wroDgfally,  without 
plaintiff's  knowledge,  permitted  the  taxes  to  be- 
come delinquent  and  bad  the  land  purdmsed 
for  himself  at  the  tax  sale,  plaintiff  could  re- 
cover a  half  interest  in  the  tract  so  purchased. 

[Ed.  Note.— For  otim  casea,  see  Tenano  In 
Common,  Cent  Dig.  H  61;  Dec,  Ing.  i 
20.*] 

Departmoit  1.  Appeal  from  Snpolor, 
Court,  Clarke  County;  H.  EL  McKenner, 
Judge. 
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Acttou  tj  Glora  Markle  Dahlstnun  against 
tbe  Beard  Fruit  Company.  From  a  Judg- 
ment for  plaintUf,  defendant  appeals.  Af- 
flrmed. 

QrUnth  &  Ldter,  of  Portland,  Or.,  for  aiH 
peUant  Back,  Hall  ^  Drowley,  of  Tancoo- 
rer,  tta  reopoiidakt 

HOtn^,  jr.  This  action  waB  brought  to 
recover  an  nndlvlded  one-half  Interest  In  a 
certain  tract  comprising  about  15  acKS  of 
land  In  Clarke  county.  It  roaolted  In  a 
Jud^nent  as  prayed  fOr  In  ttie  complaint 
The  defmdant  has  appealed. 

Tbe  land  in  question  was  pordiased  in 
18B0  by  George  B.  MaiUe,  P.  O.  Kaufflnaa, 
and  S.  M.  Beard.  Title  was  taken  In  the 
name  of  8.  if.  Beard,  who  as  trustee  held 
the  title  for  the  parttes  as  follows:  George 
B.  Markl^  an  undivided  one-half  intwest; 
P.  C  Kauffman  and  S.  11  Beard,  each  an 
undivided  tme-fourth  interest  Beard  beld 
poseesslm  and  had  tlie  management  of  the 
land.  In  1884,  at  Uie  request  of  George  B. 
Markle,  his  Interest  was  conv^ed  by  Mr. 
Beard  to  Clora  A.  Markle,  the  plaintifT  In 
this  action,  and  the  trust  agreement  was 
canceled.  Clora  A.  Harkle  was  a  nonres- 
ident of  this  state  at  that  time  and  stlU  Is 
snch  nonresident  She  relied  upon  Mr. 
Beard  to  care  tor  tbe  proper^,  which  he  did 
by  retaining  the  management  tbereof,  paying 
taxes,  etc  In  1896  Beard  conveyed  bis  in- 
terest In  the  land  to  the  Commercial  Bank  of 
Vaneoover,  of  which  bank  be  was  the  man- 
ager and  principal  ownw.  Hr.  Kauffman 
about  the  same  time  conveyed  his  interest 
to  the  bank.  In  188S  and  18d6  the  undivid- 
ed half  inten^est  of  the  plaintiff  was  assessed 
in  her  name,  and  the  taxes  for  those  years 
were  not  paid.  The  plaintiff  relied  upon  Mr. 
Beard  to  pay  these  taxes.  The  taxes  became 
delinquent,  and  a  certificate  of  delinquency 
was  Issued  to  one  H.  W.  Arnold.  Mr.  Beard 
soon  afterwards  purcbued  this  certificate  of 
delinquency,  and  h«d  tiie  same  assigned  to 
his  niece  Mary  B.  Beard  without  notice  to 
the  plaintiff.  This  niece  subsequently  as- 
signed the  certificate  of  delinquency  to  one 
W.  U  Gray,  who  brought  a  suit  to  foreclose 
the  certificate.  A  default  Judgment  was  en- 
tered, and  the  property  sold  to  said  Gray 
on  i^rll  10,  1901.  In  November,  1901,  tbe 
Commercial  Bank  of  Vanconva  conveyed  Its 
interest  to  Gray.  In  December,  1901,  Gray 
conveyed  to  defendant.  Beard  Fruit  Gompa* 
ny.  8.  M.  Beard  was  tiie  unde  of  Mary  E, 
Beard,  who  vras  married  to  W.  Ih  Gray.  Mr. 
Beard  was  the  suuager  of  the  Commercial 
Bank  of  Vancouver  and  also  of  the  Beard 
rmit  Company.  In  October,  1909,  soon  after 
learning  of  the  tax  foreclosure  and  of  the 
transfers  as  above  stated,  tbe  plaintiff  brought 
thifl  action.  The  complaint  la  based  upon 
the  Qieory  that,  at  the  time  the  taxes  became 
dellnqnrat,  plaintiff  and  8.  M  Beard  were 
tMsnta  in  common;  that  Beard  had  the 
care  and  management  of  the  premises  and 


was  charged  with  the  duty  of  paying  the  tax- 
es; that  he  permitted  the  taxes  to  become 
d^inquent  without  notice  to  the  plaintiff; 
and  that  he  dlre(^  and  controlled  the  pro- 
ceedings resulting  in  the  foreclosure  of  the 
tax  certificate  And  the  conveyance  to  defend- 
ant for  the  purpose  of  defrauding  the  plain- 
tiff. The  answer  denies  all  these  allegations, 
pleads  tbe  title  In  the  defoidant  and  laches 
in  bringing  the  action.  A  trial  resulted  in 
findings  which  are  abundantly  supported  by 
tbe  evidence,  to  the  effect  that  tbe  plaintiff 
has  at  all  times  named  herein  been  a  resi- 
dent of  Pennsylvania;  that  when  she  ao 
quired  her  Interest  M.  Beard  owned  an 
undivided  Interest  and  was  In  charge  of  the 
property,  caring  for  the  same  for  his  cotMi- 
ants ;  that  he  led  plaintiff  to  believe  that  be 
would .  thereafter  pay  tbe  taxes  thereon; 
that  he  permitted  the  taxes  to  become  delin- 
quent without  notice  to  tbe  plaintiff  In  order 
to  acquire  title  to  her  Interest;  that  all  the 
proceedings  leading  up  to  the  tax  sale  and 
subsequent  conveyance  to  defoidant  were  in- 
stigated and  controlled  by-  8.  M.  Beard,  and 
the  transfer  to  third  parties  was  with  notice 
and  knowledge  of  snch  third  parties  of  the 
purposes  of  said  Beard  to  defraud  plaintiff 
of  ber  Interest  In  tbe  pro[>ert7;  that  the 
rents  and  Income  of  tbe  property  have  been 
collected  by  S.  M.  Beard  and  the  Beard 
Fruit  Company  from  the  time  of  the  original 
purchase;  and  that  the  rental  value  of  the 
prop^i^fy  has  been  In  excess  of  tbe  taxes. 

The  point  made  by  tbe  appellants  upon 
this  appeal  Is  that  the  plaintiff  had  an  agent 
at  Por  and.  Or.,  who  waa  authorized  to  look 
after  tnis  property,  and  because  the  prop- 
erty was  assessed  dlrectiy  to  the  plaintiff. 
It  became  ber  duty  to  pay  tlie  taxes.  Con- 
ceding the  general  rule  that  one  ootenant 
cannot  acquire  title  of  another  by  purchase 
at  tax  sale,  It  Is  argued  the  rule  does  not 
apply  In  this  case,  and  many  authorities  are 
dted  to  tbe  effect  that  the  rule  does  not  ap- 
ply where  the  relation  of  cotenancy  has  ter- 
minated,  or  -  wbere  tbe  Interests  were  ac- 
quired undor  different  Instruments  and  at 
dlfferwt  times,  or  wbere  the  land  has  been 
assessed  in  the  names  of  tbe  respective  own- 
ers. These  rules  do  not  In  our  opinion  ap- 
ply to  this  casfc  It  Is  true  that  plaintiff  bad 
an  agent  by  tbe  name  of  Olohessy,  residing 
at  Portland,  Dr.,  who  was  authorized  to  look 
aftw  her  proper^  in  this  state  and  pay  the 
taxes  thereon.  But  tills  agent  did  not  have 
possession  of  this  piece  of  property  or  con- 
trol over  It 

[1]  Mr.  Beard,  the  plaintiff's  cotenant  bad 
possession  and  control  of  the  property.  Not 
only  that  but  be  had  led  the  plaintiff  to  be- 
lieve that  be  would  pay  tbe  taxes  as  be  bad 
theretofore  done,  and  she  relied  upon  that 
belief.  Mr.  Beard  was  therefore  her  agent 
for  that  purpose,  and  plaintiff  bad  no  notice 
that  the  taxes  were  delinquent  or  ttkat  any 
proceedings  were  being  taken  against  tbe 
land  to  mf orce  payment. 
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[2]  It  iB  plain  that  an  agent  cannot  take 
advantage  of  bis  own  default  or  wrong  and 
thereby  acquire  the  property  of  his  principal, 
or,  as  was  said  in  Finch  v.  Noble,  49  Wash. 
678,  96  Pac.  3.  126  Am.  St  Rep.  880,  quoting 
from  Moss  v.  Shear,  25  Cal.  38,  86  Am.  Dec. 
94:  "If  the  defendant  was  under  any  legal 
or  moral  obligation  to  pay  tbe  taxes,  he 
could  not,  by  neglecting  to  pay  the  same  and 
allowing  the  land  to  be  sold  in  consequence 
of  such  negligence,  add  to  or  strengthen  his 
title  by  purchasing  at  the  sale  himself,  or 
by  subsequently  buying  from  a  stranger  who 
purchased  at  the  sale.  Otherwise,  he  would 
be  allowed  to  gain  an  advantage  from  his 
own  fraud  or  negligence  In  failing  to  pay  the 
taxes.  This  the  law  doea  not  permit,  either 
directly  or  Indirectly."  This  rule  la  funda- 
m^tal  and  applies  tn  all  its  vigor ,  to  the 
facts  found  in  this  case.  It  Is  unnecessary 
to  cite  other  authorities,  which  may  be  found 
in  abundance. 

There  is  no  merit  in  the  contention  tliat 
the  plaintiff  is  guilty  of  laches.  The  stat- 
ute of  UmitatlonB  tiad  not  run,  and  there  has 
been  no  changed  condition.  The  rental  of 
the  property  has  been  more  than  sufficient 
to  pay  the  taxea 

The  Judgment  Is  therefore  right  and  must 
be  affirmed. 

CROW,  O.  J.,  and  OOSS;  PABEEB,  and 
CHADWIOC,  JJ.,  concur. 

(73  Wash.  87) 
STATB  T.  PACIFIC  AMERICAN  FISH- 

ERIES. 

(Supreme  Court  of  Washiugttm.   April  IB, 
1913.) 

1.  Masteb  aitd  Sbbvant  (S  13*)  ~  Regula- 
tion OF  HouBS  OF  EupLOTUENT— Statutes 

— CONSTBUCTIOK, 

Laws  1911,  c  37,  entitled  "An  act  to  regu- 
late and  limit  tbe  hours  of  employment  of  fe- 
males in  any  mechanical  or  mercantile  estab- 
lishment *  •  •  except  establishments  engag- 
ed in  *  *  *  canning  *  •  •  perishable  ar- 
ticles," and  providing  that  no  female  shall  be 
employed  in  any  mechanical  or  mercantile  es- 
tablishment more  than  eight  hours  a  day,  ex- 
cept in  harvesting,  packing,  or  canning  fruit 
or  vegetables  or  in  canning  fish,  doea  not  ex- 
empt an  establishment  engaged  in  canning  fidi, 
and  an  employ^  in  the  establishment,  not  can- 
ning flib,  Is  within  the  protection  of  the  act 

[Ed.  Note.— For  other  cases,  see  Bfaster  and 
Serraut,  Cent.  Dig,  {  14 ;  Dec  Dig.  {  13.*] 

2.  Statutes  (S  211*)— OonsTsnoiioN— Lbqu- 
LATXVB  InTEirr. 

The  conrt  iQ  construing  a  statute,  must 
ascertain  the  legislative  intent,  and  to  do  so  the 
title  of  the  statute  may  be  considered. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
C*nt  Dig.  S  288;  Dec.  Dig.  {  211.*] 

8.  Cbiminal  Law  (|  1159*)— Evidence— Suf- 

nCIXNOT. 

A  verdict  sustained  by  any .  evidence  will 
not  be  disturbed  on  appeal,  though  the  evidence 
is  not  of  the  most  convincing  kind. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |f  8074-3(^;  Dec  Dig.  i 
1158.*] 


4.  HaSIXB  and  ^BBTAirr  d  18*)— TBIAI^Ilf- 

sxaucTioNB  —  Pbuxtdioial  Brbob  —  "Cah- 

HiNG  Fish." 

An  instruction  on  tbe  issue  whether  the 
lacquering  of  cans  containing  canned  salmon  ia 
a  part  of  the  canning  of  salmoD  within  Laws 
1911,  c.  37,  prohibiting  the  employment  of  fe- 
males in  mechanical  establishments  for  more 
than  eight  hours  per  day,  except  females  em- 
ployed in  canning  fish,  that  if  the  lacquering 
was  not  a  part  of  the  canning,  but  the  process 
of  canning  was  completed  without  it,  and  if  the 
lacquering  was  done  after  the  canning  to  pre- 
vent tbe  cans  from  decaying  and  to  pveaerve 
the  cans  during  the  consumption  of  the  salmoii, 
and  if  it  was  not  necessary  to  preserve  the 
cans  by  lacquering,  and  if  the  lacquering  could 
have  been  done  after  the  canning  in  tbe  usual 
course  of  business  by  the  employment  of  fe- 
males for  not  more  than  eight  hours  per  day, 
the  jury  must  find  the  empmyer  guilty  is  suffi- 
ciently favorable  to  accused  and  he  may  -  not 
complain  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  |  18.*] 

8.  CaruiNAi.  Law  ^  730*)— Misconduct  or 
Pbosecdting  ArroRNEr— Instbuctionb. 
Where  the  court,  on  objection  to  impro^ 
argument  of  ihe  prosecutliMr  attorney,  spenfi- 
cally  charged  the  jury  to  disregard  the  argu- 
ment  which  was  not  borne  out  by  the  evidance, 
and  the  prejudicial  effect  of  the  argument  ooold 
be  removed  by  the  action  of  the  trial  court,  the 
improper  ailment  was  not  ground  for  zeversaL 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1698;  Dec.  Dig.  S  730.»1 

Mount  and  Morris,  JJ.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Whatcom  County;  Ed.  Et.  Hardin, 
Judge. 

The  Pacific  American  Flaberles  Company 
was  convicted  of  crime,  and  it  appeals.  Af- 
firmed. 

Kerr  &  McCord,  of  Seattle,  for  appellant 
Frank  W.  Blxby  and  Howard  O.  Thompson, 
both  of  Belllngham,  for  die  State. 

MAIN,  J.  The  defendant  was  diarged 
by  Information  with  employing  a  female  pet- 
soa  tor  more  than  cdght  hours  in  one  day. 
Tbe  information,  so  'far  aa  material  to  the 
present  Inquiry,  la  as  followa:  *rnien  and 
there,  b^ng  on  or  about  Oetober  20,  1911. 
the  said  defendant.  Pacific  American  Fisher- 
ies, a  corporation,  did  then  and  there  will- 
fully and  unlawfully  employ  a  female,  to  wit 
Mrs.  E.  B.  Scrlmscher,  for  more  than  8  hours 
out  of  the  24  hours  of  said  20th  day  of  Oc- 
tober, 1911,  to  wit,  for  a  period  of  10  consec- 
utive hours, '  save  and  except  one  hour  in- 
termission between  12  and  1  o^dock  of  said 
day.  The  said  female,  Mrs.  El  B.  Scrlmscher, 
being  employed  in  the  lacquering  departmoit 
of  the  cannery  of  said  corporation;  the  said 
employment  not  being  In  harvesting,  pack- 
ing, curing,  canning  or  drying  any  variety  of 
perishable  fruit  or  vegetable,  nor  In  rwnning 
Qsh  or  shellfish.  The  said  lacquering  con- 
sisting of  immersing  in  a  tank  of  fluid,  called 
'lacquer,*  of  the  sealed  can  of  salmon."  To 
this  Information  the  defendant  interposed  a 
demurrer,  which  was  overruled.  In  due  time 


•For  otbar  casas  ms  same  tople  and  iMtion  NUUBEK  in  Dec.  Dig-  ft  Am.  Dig.  Ksy-No.  Ssriss  *  Rep'r  ladsiM 
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the  cause  cune  on  tta  trial  before  the  court 
and  a  Jury.  It  appears  that  for  the  seasoD  of 
1911  the  defendant  began  ita  canning  opera- 
tkms  on  tbe  lltb  day  of  June;  The  prooeaa 
employed  In  the  cannery  waa  briefly  as  fol- 
lows: The  fish  were  first  prepared  and  placed 
la  cans.  Ihe  cans  then  passed  through  the 
topping  machine:  Fr«Ha  this  machine  tbey 
vent  to  the  soldering  machine,  after  which 
tbey  were  immersed  in  water.  If  the  cans 
did  not  develop  any  leaks,  tliey  were  passed 
along  and  Into  a  steam  vat  or  nbort  and 
cooked,  rolknriag  tUs,  the  cans  were  punc- 
tured for  the  purpose  of  alIowlK«  gas  gener- 
ated In  the  cooking  jnocess  to  escape.  After 
tbe  steam  had  escaped,  the  cans  were  again 
Boldoed,  after  wUdi  th^  were  Immersed  In 
a  strong  solntton  of  lye^  for  the  purpose  of 
cleansing  fnmi  all  tOl  or  add.  Tlie  cans  were 
then  scattmd  about  on  the  floor  of  the  can* 
nery  to  cooL  Attex  drying,  they  were  again 
tested  tor  leaks.  They  were  then  placed  In 
the  warehouse,  where  tbey  were  lacquered. 
By  lacquering  Is  meant  tbe  dipping  of  the 
cans  In  a  certain  solution  for  the  purpose  of 
preserving  them  from  leaks  and  prerradng 
rust  Tbe  lacquering  bikes  place  after  tbe 
can  is  filled,  cooked,  and  sealed.  As  above 
stated,  the  canning  operations  of  the  defend- 
ant for  the  seastm  of  1911  began  oa  tbe  11th 
day  ct  Jnna  Follotring  thls^  tbe  cans,  as 
they  were  filled,  cooted,  and  sealed,  were 
placed  in  the  warebonse  where  they  remain- 
ed until  the  8th  day  of  S^ember,  1911, 
when  the  lacquering  was  begun.  The  lac- 
quering of  the  cans  continued  £rom  the  8th 
day  of  Sqvtember,  1911,  until  apiwoximately 
tbe  8th  day  of  the  following  December.  As 
shown  by  the  charging  part  of  the  informa- 
tion, one  Mrs.  B.  B.  Scrlmscher  was  on  Oie 
aoth  day  of  October,  1911,  employed  In  lac- 
quering the  cans  for  a  period  of  more  than 
^l^t  hours  In  one  day.  During  tbe  progress 
ot  the  trial,  counsel  for  tbe  def«idant  re- 
peatedly objected  to  statements  made  by  the 
j^osecntlng  attorney  to  and  In  the  presence 
of  the  jury,  for  Uie  reason  that  ^e  state- 
memU  complained  of  were  dehors  the  record. 
As  occasion  required,  the  trial  court  promptly 
and  specifically  Instructed  the  Jury  to  disre- 
sard  tbe  statemmts  not  supported  by  the 
evidence;  The  trial  resulted  In  a  verdict  of 
cullty.  Motion  for  a  new  trial  being  season- 
ably made  and  overruled,  tbe  defendant  ap- 
peals. 

The  questions  here  to  be  determined  are: 
<1)  Does  tbe  Information  charge  a  crime?  (2) 
If  It  does,  did  the  conrt  err  in  submitting  to 
the  Jury  the  question  as  to  whether  or  not  the 
lacquering  was  a  pbrt  of  the  process  of 
canning  flsh,  as  used  by  tbe  defendant  at  the 
time  charged  In  tbe  information?  (3)  Did 
the  trial  court  commit  prejudicial  error  in  Its 
Instructions  to  the  Jury?  And  <4)  was  ap- 
pellant prejudiced  by  the  statements  of  the 
proaecoting  attorn^  7 


[1, 1]  1.  The  questtcm  as  to  wheUm  or  not 
the  information  (ihBrges  a  crime  Involves  the 
the  construction  of  chapter  ST  of  the  Laws 
of  1911,  known  as  the  "Women's  Bight  Hour 
Law  "  The  title  itf  the  act  and  section  1  are 
as  follows: 

"An  act  to  regulate  and  limit  the  hours  of 
employment  of  females  In  any  mechanical 
or  mercantile  establishment,  laundry, 
hotel  or  restaurant;  except  establish- 
ments engaged  In  harvesting,  packing,  cur- 
ing, canning  or  drying  certain  perishable 
articles  and  providing  a  saving  clause  aa 
to  such  excepticm;  to  provide  for  its  en- 
forcement  and  a  penalty  for  its  viola- 
tion. 

"Section  1.  No  female  shall  be  employed  In. 
any  mechanical  m  mercantile  establishment, 
Ivmdry,  hotel  or  restaurant  in  this  state 
more  than  eight  hours  during  any  day.  The 
hours  of  work  may  be  so  arranged  as  to  per- 
mit the  empk^ment  of  females  at  any  time 
so  that  they  idiall  mst  work  more  than  eight 
hours  durli^  the  twenty-four:  Provided,  bow- 
ever,  that  the  provisions  of  this  section  In  re- 
lation to  the  hours  of  employment  shall  not 
apply  to,  nor  aflect,  females  employed  In 
harvesting,  packing,  caring,  canning  or  dry- 
ing any  variety  of  perishable  fruit  or  ve^ 
table,  nor  to  fonales  employed  In  canning 
flsh  or  shdlflsb.  It  It  shall  be  adjudicated 
tlut  tbe  foregoing  proviso  and  exception  shall 
be  unconstitutional  and  Invalid  for  any  rea- 
son, and  adjudication  of  invalidity  of  said  * 
proviso  or  of  any  part  of  this  act  shall  not 
affect  tbe  valldl^  of  the  act  as  a  whole  or 
any  other  part  there*^" 

From  an  examination  of  the  tltl^  It  ap- 
pears that  a  saving  clause  will  be  found  In 
the  act  llndtlng  its  genera  scope  or  i^iera- 
tlML  Looking  to  the  body  of  the  act,  as  con- 
tained In  section  1,  we  find  It  provides  that 
"no  female  shall  be  employed  In  any  medan- 
Ical  or  mercantile  establishment  *  •  « 
more  than  eight  hours  during  any  day." 
Then  follows  the  proviso  which  Is:  "That 
the  provisions  of  this  section  •  •  •  shall 
not  apply  to  nor  affect  females  employed  in 
canning  flsh  or  shellfish."  The  argument  is 
made  that  the  proviso  excepts  establishments 
from  the  operatlmi  of  the  statute  which  are 
engaged  In  the  canning  of  flsb.  Whether  or 
not  this  contention  is  correct  must  be  deter- 
mined from  the  language  used.  The  end  of  all 
statutory  Interpretation  is  to  ascertain  the 
legislative  intent,  and,  when  the  legislative 
intent  is  to  be  determined,  the  title  of  the  act 
Is  a  proper  subject  for  consideration.  In 
State  ex  rel.  Swan  v.  Taylor,  21  Wash.  672, 
S&  Pac.  489,  it  is  said:  "The  end  of  all  in- 
terpretation is  to  ascertain  the  legislative  in- 
tent, and,  In  the  ascertainment  of  It,  the  title 
which  has  been  given  to  an  enactment  is  al- 
ways a  proper  subject  for  consideration." 
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The  title  of  the  act  In  qaestion  does  not 
show  a  legtsIatiTe  Intent  absolute  to  exempt 
establlstametita  engaged  In  the  canning  of  fish. 
The  tlQe  Itself  refers  to  a  saving  clause  as  to 
tbe  exception.  It  follows  that  the  saving 
clanse  In  the  body  of  the  act  must  determine 
the  scope  of  the  exemption.  This  proviso  by 
Its  language  does'not  exempt,  from  the  eight- 
hour  restriction,  eatabUshments  engaged  In 
canning'  flsh,  but  It  does  exempt  females  em- 
ployed In  the  canning  of  fish.  Tbe  statute 
unquestionably  was  passed  In  the  Interest  of 
females  employed  In  the  eetabllshmentB  men- 
tioned. The  limitation  as  to  Its  operation 
contained  In  the  proviso  was  for  the  imr- 
pose  of  permitting  females  to  labor  more 
tlum  tight  houra  In  one  day  when  engaged 
In  preservli^  the  perishable  products  therein 
mentioned.  If  female  labor  Is  employed  In 
canning  fish,  It  comes  wlthhi  the  exemption 
in  the  statute;  but  if  employed  In  establish- 
ments engaged  in  canning  flsh,  but  not  In 
the  canning  of  fish,  then  such  labor  does  not 
come  within  tbe  exemption.  Applying  this 
rule  to  the  Inforosatlon  charf^g  the  defend- 
ant with  employing  a  female  more  than  tight 
hours  In  one  day,  It  charges  a  crime  within 
the  meaning  of  the  statute. 

t3]  2.  The  trial  court  submitted  to  the 
Jury  the  question  of  fact  as  to  whether  Mrs. 
B.  B.  Scrlmscher  on  the  20th  day  of  October, 
while  engaged  in  lacquering  the  cans,  was 
employed  In  canning  fish,  as  the  process  was 
.  then  used  by  the  defendant  In  other  words, 
submitted  to  the  Jury  the  question  whether 
or  not  lacquering  was  a  part  of  the  canning. 
It  is  vigorously  contended  that  there  Is  no 
evidence  in  the  record  showing,  or  tending  to 
show,  ttiat  the  lacquering  was  not  a  part  of 
the  canning,  but  that  the  undisputed  evi- 
dence shows  that  a  person  employed  in  lac- 
quering the  cans  was  engaged  In  canniog 
flsh.  Without  setting  out  In  detail  the  evi- 
dence upon  this  question,  It  may  be  said  that, 
while  the  evidence  tending  to  show  that  lac- 
quering was  not  a  part  of  the  canning  may 
not  be  of  the  most  convincing  character,  yet 
there  is  sufficient  evidence  to  raise  a  question 
of  fact  for  the  Jury  to  pass  upon.  As  was 
said  in  State  v.  Ripley,  32  Wash.  184,  72  Pac. 
1036:  "This  court  has  heretofore  announced 
that  it  will  not  disturb  verdicts  of  this  char- 
acter, on  tbe  ground  of  alleged  Insufficiency 
of  evidence,  where  there  Is  evidence  to  sup- 
port the  verdict,  although  it  may  not  be  of 
the  most  convincing  kind." 

[4]  3.  After  submitting  to  the  Jury  the 
question  Tt-hether  the  lacquering  was  a  part 
of  the  canning,  as  the  process  was  then  em- 
ployed by  the  appellant,  and  directing  the 
Jury  to  find  the  appellant  not  guilty  unless 
they  found  from  the  evidence  that  the  lac- 
quering was  not  a  part  of  the  canning,  the 
trial  court  gave  an  instruction  as  follows: 
"If  you  find  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  lacquering  of  the 


cans  containing  the  canned  salmon,  done  at 
defendant's  ^nnery  at  the  time  charged,  lo 
the  Information,  was  not  a  part  of  the  can- 
ning of  the  salmon  then  canned  there,  that 
the  process  of  canning  the  salmon  then  on- 
ployed  by  defendant  was  complete  without 
the  lacquering,  but  that  the  lacquering  of  the 
cans  containing  the  canned  salmon  was  done 
after  the  canning  to  prevent  the  cans  from 
tarnishing  or  rusting  or  decaying  and  to  pre- 
serve the  cans  daring  the  time  reasonably  re- 
quired for  the  disposition  and  consumption  of 
^e  salmon  contained  In  same,  when  dispos- 
ed of  in  the  ordinary  and  usual  manner  Id 
which  canned  salmon  Is  sold  on  the  market, 
and  by  which  It  reaches  the  consumer,  and 
you  further  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  It  was  not  neoeasary 
to  so  preserve  the  cans  containing  the  canned 
salmon  canned  by  the  process  employed  by 
the  defendant  that  the  same  should  be  lac- 
quered Immediattiy  after  the  fish  were  seal- 
ed therein,  but  that  under  all  of  the  condi- 
tions then  existing,  as  you  may  find  the  same 
to  have  then  existed,  from  all  tbe  evidence, 
the  lacquering  could  have  been  done  there- 
after In  the  usual  course  of  business  by  the 
«nployment  of  females  in  doing  tbe  same  for 
not  more  than  eight  hours  per  day,  or  by 
other  labor  as  might  suit  the  pleasure  of  the 
defendant.  In  such  time  as  would  have  safely 
preserved  the  cans  from  damage  by  reAson 
of  tarnlshtag  or  rusting,  then  and  in  auch 
case  you  would  find  the  defendant  guilty  as 
charged."  This  Instruction  Is  based  upon 
the  hy[>othesis  that  the  Jury  should  find  that 
tbe  lacquering  was  not  a  part  of  tbe  canning, 
and  after  telling  the  Jury  that  if  they  should 
find  that  the  lacquering  was  not  a  part  of 
the  canniog,  and  If  they  should  find  certain 
other  things  specified  In  tbe  instruction,  then 
they  should  find  the  defendant  guilty.  While 
this  instruction  goes  further  than  is  neces- 
sary In  embodying  elements  necessary  for  tbe 
Jury  to  find  before  they  could  find  tbe  de- 
fendant guilty,  it  is  more  favorable  to  tbe 
defendant  than  it  would  t>e  had  the  Irrele- 
vant matter  been  eliminated.  Tbe  giving  of 
It  was'  not  prejudicial  as  against  the  appel- 
lant 

[I]  4.  nnaUy,  it  Is  urged  that  the  prose- 
cuting attorney,  during  the  trial,  and  in  tlie 
presence  of  the  Jury,  was  guilty  of  miscon- 
duct in  making  statements  not  sustained 
the  evidence.  While  the  traveling  outside  of 
the  record  on  the  part  of  counsel  is  always  to 
t>e  condemned,  It  does  not  necessarily  follow 
that  to  do  so  is  always  prejudicial  error. 
The  record  shows  that,  when  complaint  was 
made  of  the  conduct  of  the  prosecuting  officer 
by  counsel  for  the  defendant  the  trial  court 
promptly  and  spedflcally  instructed  the  Jury 
to  disregard  the  statements  which  were  not 
borne  out  by  the  evidrace.  The  statemoits 
complained  of  were  not  of  that  flagrant  char- 
acter which  would  bring  to  the  minds  of  the 
Jury  matters,  the  prejudicial  eflfect  of  whidi 
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eoold  not  be  r«mored  by  the  promptitncte  of 
the  trial  court. 
The  jodgment  will  OenAm  be  sfflnued. 

BLU8  and  FULLERTON,  JJ^  concur. 

UOUNT  and  MOiBBIS,  JJ.  It  la  our  opin- 
ion tbat  the  lacqtnrlnf  of  cana  la  as  much  a 
part  of  canning  fish  as  soldertng  or  putting 
flsb  Into  the  cans.  The  act  expressly  excepts 
aoch  employment  We  therefore  dlawnt 


(73  Wteb.  W) 

SUTHERLAND  ft  BREWER  T.  LEWIS 

bxve:b  boom  &  loooino  go. 

(Snpremt  Court  of  Washington.   April  10; 
1913.) 

1.  LooB  Avo  LoooiNa  (|  Ift*)— Booms— Nbo- 

UOKHCB— EtjDXNOK. 

Where  the  iMOe  wai  whether  one  eontract- 
inr  to  drire  lofi  and  dellTcr  tbem  Id  hii  boom 
was  necUgent  In  failing  to  properly  coDstract, 
maintain,  and  operate  the  boom,  evidence  that 
tbu  boom  was  not  properly  oonstroeted  and  was 
of  Insufficient  strength  to  secarely  retain  tiie 
logs,  and  tbat  the  boom  broke  and  the  logs  e^ 
empid,  was  admissible. 

[Bid.'  Note.— For  other  cases,  see  Logs  and 
Log^ng,  Cent  Dig.  U  SO-CZTOec.  Dig.  i  19.*] 

2.  Appkal  Ann  Euoa  ^^  1002*)— VanDioi— 

RlVIKW. 

It  is  within  the  province  of  the  Jary  to 
pass  opon  the  credibility  of  the  witnesses  and 
to  weigh  conflicting  evidence  and  determine  the 
damages  sustained  by  plaintiff;  and  a  verdict 
within  the  issoes  and  evidence,  rendered  nnder 
^j|wr  instmctloos,  will  not  be  disturbed  on  ap- 

[Bd.  Nota^For  other  eases,  see  Appeal  and 
Krror,  Ceat  Dig.  H  8935-8937;  Dec.  Dig.  | 
1002.*] 

Departmoit  1.  AlHfeal  teom  Superior 
Court,  Cowllts  County;  H.  B.  HcKenne^* 
Judge. 

Action  by  Sntherland  4  Brewer,  copart- 
nera  consisting  of  T.  D.  Sutherland  and  an- 
otber,  against  the  Lewis  Blver  Boom  &  Log- 
ging Company.  From  a  Judgment  tor  vUbXd.- 
tStta,  dsfmdant  aiweals.  Affirmed. 

Miller,  Cnm  ft  WUklnaon.  ^  Tanoourcr, 
for  appdlant   W.  O.  Drowley,  of  Taneon* 
rar,  and  B.  SMtfht;  ot  VmOaaO,  Or.,  for 
xeapukdentSL 
i 

FEB  CUBIAIL  Action  by  Sntherland  ft 
Brewer  Lof^g  Company,  a  copartnership 
eoiudstlng  of  T.  D.  Sntherland  and  W.  D. 
Brewer,  against  the  Lewis  Blver  Boom  A 
Logging  Company,  a  corporation,  to  recover 
damages  for  loss  of  logs.  From  a  verdict 
and  Judgment  for  f4,73TJK>  In  plalntUBi'  fa- 
Tor,  the  defendant  has  appealed. 

BesptHideutB  axe  wgaged  in  cutting  timber 
Into  logs  and  procuring  them  to  be  driven  to 
market  AM>ellant  Is  a  public  servloe  cor- 
poratlon,  organized  under  the  laws  of  this 
state,  for  the  purpose  of  dearlng  the  North 
fbrk  of  Lewis  river,  In  Cowllts  county,  and 
drlTlng,  sacking,  swtbig,  rafting,  and  boom- 


ing loffi  and  other  timber  xoDducts.  On 
September  14,  1908,  appellrnt  and  nspond- 
ttots  entoed  Into  a  written  contract,  where- 
in appellant;  for  a  stipulated  consideration, 
agreed  to  sack  and  drive  all  logs  then  In 
Lewis  river  owned  tbe  respondentia  or 
which  respondents  might  place  in  the  river 
^lor  to  Norcmber  16.  190S,  and  by  August 
1, 1909,  deliver  the  same  In  aiq;>eUant's  boom 
at  the  mouth  of  the  river.  By  tike  contract 
It  was  furOier  stipulated  and  agreed  tbat  If 
reqMmdents  riumld  place  additional  logs  la 
the  river  aftw  Novendinr  IS,  1906,  th^ 
wtfe  to  be  marked  with  a  different  twand 
from  tluee  placed  In  Uke  river  prior  to  that 
date.  Bea|)ond«its  alleged  that  In  pursuance 
to  this  contract  they  i^aoed  a  large  quantl^ 
of  logs  In  tbe  river  prior  to  Movontm  16, 
1908,  marked  with  a  foot  as  a  brand,  and 
that  such  logs  were  known  aa  the  "foot 
logs";  ttiat  they  placed  In  the  riv«  after 
NoTember  IB,  1908,  additional  logs,  mariced 
"7  UP"  u  a  brand,  and  that  such  logs  were 
known  as  the  ^'aeven  up  logi^ ;  that  by  rea- 
son ot  ax^Uanfa  teUure  to  xvoperly  con- 
struct  and  maintain  Its  boom,  and  also  by 
reaaon  of  Ita  negligence  in  telling  to  have  a 
sufficient  number  of  employes  to  drive  ttia 
loga  at  iHoper  aaasona  ot  the  year,  the  boom 
broke,  and  reapcmdents*  logs  were  thereby 
permitted  to  escape  and  be  lost;  that  only 
a  smaU  portion  of  tbem  were  lecovoed ;  and 
that  respondents  were  tboreby  damaged. 

Aiqpdlant  denied  negligence  upon  Its  part, 
alleged  that  the  logs  wrae  proper!/  driven  to 
Its  boom,  where  they  were  b^  ready  tot 
rafting;  that  respondents  were  to  furnish 
appellant  with  bocmi  atlCka  and  awlftera  to 
be  used  In  rafting  tbe  loga,  which  respond- 
ents, after  repeated  demands,  neglected  to 
do;  that  as  a  result  a  dday  occurred  iB 
rafting  the  logs,  untn  an  unusual  flood  of 
high  water  brought  a  large  quantity  of  logs 
and  other  timber  products  down  the  river; 
that  by  reason  of  reqpondoit^  failure  to 
furnish  boom  sticks  and  awlfCers  to  properly 
raft  their  logs,  and  by  reason  of  the  extreme 
high  water  and  the  unnmal  quantltiee  of 
timber  products  coming  down  the  stream,  the 
boom  Ivoke;  that  had  It  not  been  for  re- 
spondents' logs  stored  In  the  boom,  and 
which  had  remained  for  a  long  time  after 
they  should  hare  been  rafted,  tbe  boom 
would  not  have  broken,  as  It  was  safely  con- 
structed and  of  ample  strength  to  hold  tlm* 
l>er  products  ordinarily  carried  by  the  floods; 
that  many  of  respondents*  togs  which  thns 
escaped  were  recovered  by  respondents  and 
not  accounted  for  by  them  to  the  appellant, 
while  others  were  recovered  by  employda  of 
the  appellant  and  accounted  for  to  respond- 
ents. Appelant,  by  conn ter claim,  demanded 
Judgment  for  unpaid  driving  and  booming 
charges  alleged  to  be  due  from  respondents. 

[1]  The  issues  presented  are  whether  the 
boom  brcAe  by  reason  of  appellant's  negll- 
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KHice,  tnd,  U  so,  vliat  was  the  quantity  and 
Tftlue  of  logs  wblch  may  bare  been  lost  Re- 
spondents Introduced  evidence  trading  to 
■how  that  the  bmnn  was  not  properly  con- 
atmcted ;  that  It  waa  of  U^nffldent  strength 
to  securely  retain  the  logs,  which  ctfused  It 
to  break  and  the  logs  to  escape.  Appellant 
assigns  error  on  the  ruling  of  the  trial  court 
in  admitting  this  erldence.  One  of  the  la- 
Bues  was  whether  appellant  was  guilty  of 
negligence  in  fiUUng  to  properly  construct, 
maintain,  and  opmte  its  boom.  The  eri- 
dence  was  therefore  admissible  and  compe- 
tent 

[2]  Appellant  farther  insists  that  excesslTe 
damages  bare  been  awarded.  The  evidence 
Is  snffldent  to  swtain  the  verdict  It  was 
within  the  exclusive  prortnoe  of  the  Jury  to 
pass  upon  the  CTedlbiUty  of  witnesses,  to 
weigh  the  cooflicUng  evidence,  and  to  de- 
termine the  damages.  This  Uiey  did  under 
proper  instructions,  and  th^  vodict,  which 
Is  well  within  tlie  issuM  and  evidence^  can- 
not he  disturbed  on  this  an;>eaL 

The  Judgment  Is  afitrmed. 


01  WaA.  64)   

CITY  OF  SEATTLE  v.  GOLDSMITH. 

(Sapzeme  Court  of  Washington.    April  15, 
1913.) 

1.  WneHTB  AifD  Mkashres  (|  1*)  —  Fdwsb 

TO  RBOULATX. 

Laws  providing  for  the  detection  and  pre- 
vention of  imposition  and  fraud  on  the  public 
in  the  sale  and  purchase  of  food  and  other  com- 
moditlfiw  of  generel  and  necessary  use  by  se- 
curing honest  weights  and  measares  are  as 
much  within  the  general  police  power  as  the 
regulation  of  public  health,  safety,  and  welfare. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Meaaores.  Cent  Dig.  |  1 ;  Dec.  Dig.  i  1.*] 

2.  Wezohtb  ahd  BIjububeb  (I  1^  —  Powca 

TO  RBOVLATB. 

Under  Const  art  11,  {  10,  aothorlzlag 
dties  of  the  first  class  to  frame  their  own  char- 
ters, consistent  with  and  subject  to  the  Gonsti- 
ttttion  and  laws  of  the  state,  section  11,  au- 
thorising counties,  cities,  towns,  or  townships 
to  make  and  enforce  such  local  police,  sanitary 
and  other  regulations  as  are  not  in  conflict  with 
general  laws,  Rem.  ft  Bal.  Code,  |  7507,  subd. 
36,  authorizing  cities  of  the  first  class  to  make 
all  regulations  necessary  for  the  preservation  of 
public  morality,  health,  business,  and  good  or- 
der, and  subdivision  16,  conferring  power  to 
provide  for  the  vreighing  and  measuring  and 
inspection  of  all  articles  of  food  and  drink  of- 
fered for  sale  and  to  enforce  the  keeping  of 
proper  legal  weights  and  measures  by  all  ven- 
dors and  to  provide  for  the  inspection  thereof, 
the  state's  power  to  regulate  weights  and  meas- 
ures Is  delegated  to  such  cities. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  |  1;  Dec  Dig.  f  1.*] 

S.  Wbiohts  and  Measubbi  (I  1*)—  POWBB 

TO  RbGTTLATB. 

Under  Rem.  A  Bal.  Code,  !  7007.  subd.  16, 
authorising  cities  of  the  first  class  to  provide 
for  the  weighing,  measuring,  and  inspection  of 
ail  articles  of  food  and  drink,  tbe  power  to  re- 
gaire  the  true  weight  or  measure  to  be  stated 
on  the  package  or  other  container  in  which 
such  articles  are  sold  is  Implied  as  incident  to 


the  power  expressly  grsnted  and  eseential  tn  Its 

accomplishment 

[Ed.  Note.— For  jDther  cases,  see  Weights  and 
Measures,  Cent  Dig.  |  1;  Dec.  Dig.  i  L*] 

4.  HUNIdPAI.  COBPOBATIOKS  d  112*>— OaDI- 

NAKCBS— Subjects  and  Titles. 

A  provision  of  a  city  ordinance  making  it 
unlawful  to  sell  or  have  for  sale  In  packages, 
boxes,  etc,  any  commodity  ordinarily  or  nsual- 
ly  sold  in  bulk  by  weight  or  measure,  nnless 
the  true  net  weight  or  measure  is  plainly  and 
legibly  stamped  or  printed  on  the  package  or 
other  container,  was  germane  to  the  title  re- 
citing that  it  related  to  the  weighing,  measure 
ing,  and  inspecting  of  coomiodities  sold  or  of- 
fered for  sale  by  weight  or  measure  and  the 
keeping  of  proper  legal  weights  and  measores 
by  all  vendors. 

[Ed.  Note. — For  other  cases,  see  Manicipal 
C^^ratlons,  Cent  Dig.  H  268-282 ;  Dec.  Dig. 

5.  Weiqhts  and  Measubes  d  1*>— Uuiaci- 

FAL   ObDINANCBS— VaUDITT. 

A  city  ordinance  making  it  unlawful  to  seU 
or  have  for  sale  commodities  in  packages,  box- 
es, etc.,  unless  the  true,  net  weight  or  measure 
is  stamped  or  printed  thereon,  is  not  unreason- 
able and  Invalid  because  it  makes  no  allowance 
for  tbe  loss  of  weight  by  evaporation,  since  it 
is  not  unreasonable  to  require  the  packer  or 
manufacturer  to  ascertain  this  loss  and  over- 
come it  by  increasing  the  size  of  the  package 
or  the  weight  of  tbe  commodity,  to  withhold  Us 
goods  from  the'  market  until  It  is  possible  to 
ascertain  the  true  net  weight  or  to  adopt  some 
other  plan  to  enable  the  container  to  correctly 
Indicate  the  weight. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  {  1 ;  Dec.  Dig.  i  L*] 

Department  2.  Appeal  from  Superior  Court, 
King  Count?;  John  F.  Main,  Judge. 

J.  S.  Ooldsmlth  was  convicted  of  violating 
an  ordinance  of  the  City  of  Seattle.  On  ap- 
peal to  the  Superior  Court  the  action  was 
dismissed,  and  the  Gity  afveala  Bevecsed. 

Jas.  B.  Bradfbrd  and  Ralph  S.  Fiuce^  both 
of  Seattle,  for  appellant  Preston  4  Tbor* 
grimson,  of  Seattle,  fbr  respondent 

MORRIS,  J.  This  appeal  submits  the  n- 
lidlty  of  an  ordinance  of  the  appellant,  re- 
quiring the  true  net  weight  or  measure  of 
commodities  sold  in  containers  to  be  stamp- 
ed or  printed  on  tbe  cont^«.  The,  ordi- 
nance is  attacted:  (1)  Aa  not  wiUitn  tbe 
power  of  the  dty;  Ot)  that  the  snbnltted 
provision  la  not  within  the  title;  and  (3)  that 
the  provIdon*i8  unreasoimble.  The  tiUe  is; 
"An  ordinance  relating  to  welg^iing,  measur- 
ing and  Inspecting  of  commodltiai  sold  or 
offered  for  sale  by  weight  or  measure  within 
the  city  of  Seattle;  to  enfMce  the  keeping 
of  proper  legal  weights  and  measures  by  all 
vendors  In  the  city ;  to  provide  tor  the  in- 
spection tliereof,  In^wction  fees  Uierefer, 
and  the  hunance  of  Ueenwes  therefiw;  and 
providing  penalties  tor  violation  tlweof." 
The  attacked  provision  is  found  In  section 
11  of  the  ordinance  and  reads  as  follows: 
"That  from  and  after  Mar«h  31,  1911.  It 
shall  be  unlawful  for  any  vendor  in  the  dty 
of  Seattle,  or  his  agent  clerk,  or  other  em* 
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ploy^,  to  sell,  offer  for  sale  or  hare  In  blii 
possesalon  wiiii  tbe  Intent  to  sell  In  origliial 
jMCfcflges.  boxes,  crates,  bottles,  cartons,  cas- 
es, bags,  sacks,  or  other  receptades,  an^' 
commodity  ordinarily  or  asually  sold  or  offer- 
ed for  sate  in  bulk  or  otherwise,  by  weight 
or  measure,  unless  the  true  net  weight  or 
measare  of  the  commodity  so  contained  shall 
be  plainly  and  legibly  stamped  or  printed  jn 
tbe  face  of  each  snch  package,  box,  crate, 
bottle,  carton,  case,  bag,  aaxk  or  other  re- 
ceptacle, and  unless  the  commodity  so  sold  or 
offered  for  sale  Is  actually  sold  or  offered  for 
sale  as  of  soch  true  net  weight  or  measnre." 

It  Is  contended  by  the  dty  that  Its  author- 
ity to  pass  an  ordinance  of  this  character 
Is  glren :  First,  in  tbe  general  delegation  of 
police  powers  to  citlea  of  the  first  class  as 
found  In  sabdlrlslon  86  of  section  7907,  Rem. 
*  Bal.  Code,  make  all  regnlationa  neces- 
sary for  the  preserration  of  public  morality, 
health,  peace,  and  good  order  within  its 
Umits";  and,  second.  In  sabdiTlslon  16  of 
tbe  same  section,  conferring  power  "to  estab- 
lish and  regnlate  markets,  and  to  prorlde 
fbr  tiie  weighing,  measaring,  and  Inspection 
«f  all  articles  of  food  and  drink  offered  for 
sale  tlierest,  or  at  any  other  place  wtthln 
Its  limits,  by  proper  penalties  and  to  enforce 
the  keeping  of  proper  legal  weights  and 
measnres  by  all  Tendors  in  such  dty,  and  to 
provide  for  the  inspection  thereof"  These 
proTistons  bare  botti  been  incorporated  into 
the  city  diarter  lo  language  Identical  with 
tbat  contained  in  the  general  statttte,  exc^t 
tbat  the  proTislon  of  snbdlnalon  16  la  en- 
larged to  Include  the  erection  and  mainte- 
nance of  dty  scales,  the  weighing  thereon 
of  such  commodities  as  the  dty  may  desig- 
nate, and  requiring  the  delivoy  of  an  offi- 
cial certificate  of  such  weight 

[1]  It  la  apparent  from  the  title  <tf  the 
ordinance  tbat  its  porpose  la  to  prevent 
fraud  In  the  secnring  of  honest  weights  and 
measures.  Tbat  lam  providing  for  the  de- 
tection and  preTOition  of  Imposition  and 
fraud  upon  the  people  in  the  sale  and  pur- 
chase of  food  and  other  commodities  of  gen- 
eral  and  necessary  use  are  as  much  n-Ithln 
the  general  police  powor  as  the  r^^ulation 
of  public  health,  safety,  and  welfare  bosim 
to  ua  too  well  established  to  be  doubted.  Peo- 
ple r.  Wagner.  S6  Mich,  m,  49  N.  W.  609, 
13  L.  R.  A.  286,  24  Am.  St  Bep.  141;  Chlca- 
SO  T.  Sdmiidinger,  243  111.  167,  90  N.  E.  869, 
17  Ann.  Cas.  614;  State  t.  McCool,  83  Kan. 
428,  111  Pac.  477;  Chicago  t.  Bartels,  146 
lit  App.  187;  O'Maley  t.  Freeport,  96  Pa. 
24,  42  Am.  Bep.  527. 

The  power  to  legislate  upon  all  subjects 
affecting  tbe  Interests  of  a  whole  comntnnity 
must  be  conceded  to  exist  by  whatever  name 
that  power  may  be  called.  Munn  t.  People, 
69  111.  8a  In  Freadrlcb  v.  State,  89  Neb. 
343,  131  N.  W.  613,  84  L.  B.  A.  <N.  S.)  650. 
a  conviction  was  sustained  for  selling  a  pall 
«f  lard  not  having  the  net  weight  of  the  con- 


tents, exclusive  of  the  container,  stated  on 
tbe  outside  of  the  pail,  under  the  reanlre- 
ment  of  the  Nebraska  pure  food  law,  and 
the  law  was  upheld  as  within  the  police 
power.  A  similar  ruling  was  made  In  State 
V.  Co-Operative  Store  Co.,  123  Tenn.  380,  181 
S.  TV.  867,  Ann.  Cas.  1912C,  248,  sustaining 
an  indictment  for  selling  corn  meal  in  pack- 
ages containing  less  than  the  weight  required 
by  statute;  the  court  saying  that  the  pre- 
vention of  fraud  in  the  enactment  of  such 
statutes  has  always  been  recc^ised  as  well 
within  the  police  power.  Many  cases  are 
here  cited  to  the  effect  that  l^islatlon  for 
the  prevention  of  deception  and  fraud  in 
weights  and  measnres,  especially  in  the  sale 
of  food  and  other  essentials  of  life,  is  well 
within  the  police  power.  Frennd  on  Police 
Power,  I  272,  in  referring  to  the  protection 
against  deception  and  fraud  afforded  by  the 
police  power,  says:  "The  police  power  at- 
tempts to  give  an  ampler  protection,  both  by 
adopting  precautionary  measures  and  by 
forbidding  certain  practices  irrespective  of 
an  actnal  Intent  to  deft^ud.  It  does  not  in 
the  first  Instance  punish  fraud,  but  pre* 
scribes  regulations  and  punishes  their  viola- 
tion. The  Interventim  of  tbe  law  proceeds 
upon  the  theory  that  every  one  who  invites 
the  confid^ce  of  the  public  may  be  compel- 
led to  submit  to  such  regulations  as  will 
guard  the  public  as  far  as  possible  against 
misapprehension."  Tledeman's  Limitations 
of  Police  Power,  In  section  89,  states  the 
same  rule. 

[>]  Bespondent  does  »A  question  but  that 
the  ordinance  la  within  the  police  power  'jf 
the  stete;  but  Ua  main  argument  Is  that 
any  portion  of  this  power  delegated  to  the 
dt7  la  by  ImpUeation  <mly  and  not  an  ex- 
press delation.  If  It  be  conceded  that  the 
state  has  the  power  to  pass  a  law  of  this 
diaracter,  we  cannot  see  how  the  coDclnslon 
can  be  escaped  that  dUes  of  the  first  class 
have  that  power.  Under  onr  ConstttuUon, 
art  11,  i  10,  such  dties  are  permitted  to 
frame  tfadr  own  charters  consistent  with  and 
subject  to  the  Constitution  and  laws  of  the 
stete.  Section  11  of  the  same  article  of  the 
Constitution  ivovldea:  *'Any  county,  city, 
town  or  township  may  make  and  oiforce 
within  its  limlte  all  such  local  police,  sani- 
tary and  other  regulations  as  are  not  in  con- 
flict with  general  laws.**  These  sections 
delegate  the  police  power  of  the  stete  to 
cities  of  the  first  class,  restricting  the  exer- 
dse  of  the  power  to  ccmforml^  with  the 
Constitution  and  general  laws  of  the  stat^ 
If  It  be  admitted  then  that  the  passage  of 
this  ordinance  ia  within  the  police  power  ot 
the  state.  It  must  also  be  admitted  that  It  is 
within  the  police  power  of  the  dty,  unless 
It  can  be  said  to  be  In  conflict  witii  some 
general  law,  and  no  conflict  Is  suggested. 
We  hare  then  the  conferring  of  tbe  power 
by  the  stete  in  Ite  Constitution  and  statutes, 
and  the  acceptance  and  aasertlon  of  the 
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power  by  Hie  dty  in  Its  charter.  The  objec- 
tion that  the  ordinance  Is  not  Justified  and 
cannot  be  sustained  as  a  valid  exercise  of 
the  police  power  must  then  fall.  Sbepard 
r.  Seattie,  59  Wash.  363.  109  Paa  1007,  40 
L.  R.  A.  (N.  S.)  047;  Tacoma  v.  Bontelle,  61 
Wash.  434,  112  Pac.  661. 

[3]  Another  objection  by  respondent  Is 
that,  If  the  power  be  held  to  exist  under  the 
general  grant  of  police  power,  snbdivislon 
16  of  section  7607,  as  incorporated  in  the 
dty  cliarter,  is  a  spedal  power  "to  establish 
and  regulate  markets  and  to  provide  for  the 
welg^hing,  measuring  and  inspection  of  all 
articles  of  food  and  drink,"  and  the  extent 
of  the  power  Is  to  be  found  in  the  specific 
enumeration  of  the  power  rather  than  in  the 
general  power.  In  other  words,  that  the 
general  grant  is  restricted  and  limited  by 
the  spedal  enumeration,  and  since  the  power 
to  compel  the  net  weight  to  be  stamped  up- 
on containers  is  not  included  within  the 
specific  enumeration,  it  does  not  exist  by 
expression,  nor  is  It  included  by  Implication. 
It  will,  of  course,  be  admitted  that,  if  the 
power  can  be  fairly  invlled  aa  incident  to 
power  »:pressly  granted,  or  as  an  essential 
to  its  accomplishment,  it  must  be  held  to  be 
Included.  The  purpose  of  these  provisions 
being  to  prevent  fraud  and  deception,  the  state, 
in  delegating  to  the  dty  the  iwwer  to  regu- 
late the  weighing  measuring,  and  inspection 
of  food  products,  must  have  had  In  mind 
that  the  dty  would  exercise  that  power  in 
such  a  way  as  to  reach  the  object  sought, 
and  that  In  addition  to  weighing  and  meas- 
uring, it  might  provide  relations  essential 
to  the  accomplishment  of  the  purpose  that 
could  be  necessarily  of  fairly  implied  In 
regulating  wdghts  and  measures.  If  the  dty 
has  power  to  regulate  wdghts  and  measures, : 
it  has  the  power  to  provide  what  that  regula- 
tion shall  be,  how  the  true  weight  and  meas- 
ure shall  be  ascertained ;  and  it  is  going  but 
a  step  further  to  say  how  it  shall  be  made 
known  or  disclosed  to  the  consumer.  The 
power  to  require  the  true  weight  or  measure 
to  be  stated  on  the  container  is.  It  seems  to 
us,  so  fairly  Implied  In  and  Inddent  to  the 
power  to  regulate  that  it  must  be  held  to 
exist  In  Sylvester  Ooal  Co.  v.  St  Louis, 
130  Mo.  323.  32  S.  W.  649,  SI  Am.  St  Rep. 
666i  it  was  held  tliat  an  ordinance  requiring 
coAl  dealers  to  furnish  to  consumers  certifi- 
cates showing  offldal  wdghts  of  the  coal 
sold,  which  certificates  the  dealers  were  re- 
quired to  purchase  from  the  dty.  was  valid 
under  the  power  to  provide  for  the  inspection 
and  weighing  of  coal  and  the  regulation  of 
standard  weights,  the  court  reasoning  that 
the  purpose  of  the  ordinance  was  plainly  the 
protection  of  the  dtizen  from  imposition  and 
fraud  by  false  weights ;  and  the  requirement 
of  the  ordinance  was  a  necessary  incident 
to  that  purpose.  In  St  Charles  v.  Eisner, 
155  Mo.  671,  56  S.  W.  291,  power  to  provide 
for  the  public  weighing  of  coal  was  held  to 
lndud«  the  power  to  maintain  public  scales 


and  fixing  the  scale  of  prices  for  such  weigh- 
ing. In  State  v.  Namias,  49  la.  Ann.  618, 
21  South.  862,  62  Am.  St  Rep.  667,  the  pow- 
er to  locate  public  markets  Is  said  to  Imply 
the  powOT  to  prohibit  sales  of  food  for  daily 
consumption  at  other  places.  In  Scndder  t. 
Hinshaw,  134  Ind.  66,  33  N.  S.  791,  the  power 
to  license  hacks  was  sustained  as  a  necessary 
Inddent  to  the  power  to  regulate  the  use 
of  the  public  streets.  The  power  to  remove 
or  confine  persons  suffering  from  Infectious 
and  pestilential  diseases  is  held  by  implica- 
tion to  authorize  the  renting  and  leasing  of 
a  house  In  which  to  confine  smallpox  pa- 
tients. City  of  Anderson  v.  O'Conner,  98 
Ind.  16&  Authorizing  dtles  to  contract  for 
lighting  and  a  aun^ly  of  water,  by  implication 
confers  authority  to  employ  the  usual  and 
'  necessary'  means  to  put  in  motion  the  power 
granted.  State  ex  reL  Miller  v.  Missouri, 
K.  &  T.  lly.  Co.,  164  Mo.  208,  64  S.  W.  187. 
The  power  to  levy  and  collect  taxes  conferred 
on  dtles  Is  hdd  by  necessary  Impllcati<m  to 
authorize  a  provision  that  If  the  taxes  were 
not  paid,  the  property  should  be  sold  and  con- 
veyed by  the  dty,  and  that  deeds  so  executed 
shall  be  prima  fade  evld^ce  of  the  r^^larlty 
of  all  proceedings.  Howe  v.  Barto,  12  Wash. 
627,  41  Pac  008.  In  Davison  v.  Walla  Walla, 
52  Wash.  453,  100  Pat  981,  21  L.  E.  A.  (N.  a) 
454.  132  Am.  St  Bep.  983,  under  a  charter 
provision  authorizing  the  city  to  problhit 
within  fire  limits  the  erection  of  any  wooden 
buildings,  the  power  of  the  dty  to  prohibit 
the  repair  of  any  wooden  buildings  damaged 
by  fire  to  the  extent  of  30  per  cent  of  thdr 
value  was  sustained.  These  are  not  exc^ 
tlonal  cases.  Many  other  like  rulings  might 
be  dted  to  the  effed  that  what  the  law  wUl 
imply  as  a  necessary  Inddent  is  as  much 
within  a  legislative  enactment,  whether  state 
or  munldpal.  as  though  specifically  set  forth 
in  terms.  And  it  Is  not  a  departure  from 
such  a  rule  to  say  that  a  requirement  to 
stamp  the  net  Weight  on  a  container  is  im- 
plied from  the  power  to  regulate  wdghts.  It 
is  a  regulation  and  one  of  the  most  effective 
in  so  regulating  wdghts  and  measures  as 
to  reduce  the  opportunities  for  fraud  and 
deception  to  the  consumer  to  a  minimum. 

[4]  This  also  disposes  of  the  contention 
that  the  provisions  of  section  11  are  outside 
the  title  of  the  ordinance.  It  only  need  be 
added  on  this  point  that,  being  inddent  to 
the  spedal  poWer  conferred  and  Implied  from 
the  language  conferring  the  spedal  power, 
as  used  in  the  title  of  the  ordinance,  It  Is 
germane  thereto,  and  hence,  und^  many  of 
our  dedslons  holding  this  to  be  the  test  it 
is  suf&dently  embraced  within  the  title. 

[E]  The  next  contention  of  respondent  goes 
to  the  reasonableness  of  the  ordinance  in 
failing  to  make  allowances  for  the  loss  of 
weight  by  evaporation,  stating  In  support 
of  his  theory  that  California  salt  packed  In 
sacks,  and  raisins  packed  in  cartons,  the  two 
commodities  embraced  in  the  complaint,  will 
lose  weight  by  evaporatUoi,  and  Uiat  the 
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true  weight.  If  stated  on  tbe  container  at 
the  time  of  packing,  would  not  be  tbe  tme 
welglit  at  the  time  of  dellrenr  to  the  consum- 
er, and  hence  the  dealer  would  be  liable  for 
a  Tlolatlon  of  the  federal  act  requiring  that. 
If  the  weight  be  stamped  on  the  padcage,  it 
muat  be  tbe  true  weight  Utia  would  mean, 
aammlDg  respondent's  contention  as  to  loaa 
of  wel^t  by  eraporatlon  to  be  true,  that  the 
lorn  must  fall  on  the  consumer.  It  does  not 
appear  to  us  that  a  law  la  unreasonable  be- 
cause compliance  with  its  requirements  shifts 
this  lots  of  the  original  packer  or  manufac- 
turer. It  is  not  unreasonable  to  require  that 
the  packer  and  manu^cturer  shall  ascertain 
this  loss  b7  eraporatlon  as  be  la  beet  In 
poaitlon  to  do,  and  overcome  the  loss  by  In- 
creasing  the  size  of  the  package  or  the 
weight  of  the  commodity  packed  therein,  or 
,  withhold  his  goods  from  the  market  until 
It  is  possible  to  ascertain  the  tme  net  weight 
Whatever  may  be  the  necessary  course  to 
adopt  to  mable  the  oontalnor  to  correctly 
Indicate  the  weight  of  the  oonunodity  it  cqb- 
tains.  It  is  not  unreasonable  to  place  that 
burden  upon  the  me  who  puts  tbe  article  be- 
fore the  public  as  a  sale  commodity,  and  com- 
pel him.  If  he  wishes  to  retain  his  trade, 
to  BO  pack  his  commodities  that  the  conaumer 
may  know  the  true  quantity  of  tbe  thing  be 
boys,  and  thus  protect  hlnuwlf  in  paying  tbe 
nine  of  the  thing  he  buys.  At  all  ev«its, 
we  apprehend  that  these  wlU  be  Uttle  Uke- 
Ubood  of  the  honest  merchant  subjectlnf 
Mmself  to  a  penalty  under  this  ordinance 
if  he  la  able  to  show  that  in  nn  bMiest  en- 
deavor to  comply  therewith,  the  nature  of 
tbe  artlde  is  sq<^  that  an  absolute  compli- 
ance with  Its  terms  Is  Imposslbla  The  power 
of  the  dty'  to  pass  the  ordinance  being  sus- 
tained. It  will  be  a  simple  matter  to  so  amend 
tt.  If  found  to  be  necessary,  as  to  conform 
to  all  natural  and  uncontrollable  conditio na. 
Tbe  JadgmsDt  la  reversed. 

GROW,  a  J.,  and  rULLBBTON,  XOD»T, 
and  EIiUS»  concur. 


ITS  Waift.  O) 

OHOZX)KOTITCB  r.  POBGUPINB  GOLD 
UINIMQ  CO. 

(Supreme  Court  of  WasUagtoa.  April  15, 

1018.™ 

i.  CnSTOUB  AKD  tJBAon  (I  15*)TO0nBAcn 
w  HiUHO— DcnKrreifKas. 

Where  defendant  blred  plaintiff  tu  work  in 
Ita  Alaska  mine  dartnc  the  season  of  1911, 
plaintiff  may,  in  case  of  bresich,  recover  dsmag- 
for  Ua  less  dnrtog  the  entire  mining  lea- 
man;  for,  while  a  eoatract  of  employment  most 
be  reasonably  certain  as  to  the  length  of  em- 
ployment, yet,  as  It  appeared  that  in  Alaska 
there  was  a  weQ-deflned  mining  season,  this 
was  toffideat— the  Indefialtcness  of  the  teas  on 
depending  solely  apoa  Oa  weather, 

PSd.  Motar-For  other  cases,  see  CustooM  and 
Uaats,  Cent  Dig.  H  80-88;  Dec  Dig.  1 16.«] 


2.  MAtrraa  Ann  Sebvaht  (|  89*)— PLiAOiiia 

— Paoor— Vabiakcb. 

Under  Rem.  A  BaL  Code,  |  298,  providing 
that  no  Tarlaoce  shall  be  deemed  material,  on- 
lesfl  it  shall  bave  actually  misled  the  adverse 
party,  and  wheaever  he  has  been  so  misled  that 
net  shsll  bs  proven,  the  Tsrianca  between  an 
allegation  In  a  complaint  seeking  a  recovery 
(or  breach  of  contract  of  employment,  that  the 
contract  was  oral,  and  was  entered  into  oa 
April  24,  1911,  and  proof  that  the  actual  con- 
tract was  made  prior  to  that  time,  and  that 
on  that  date  plainliff  was  informed  by  letter 
that  defendant  was  ready  for  him  to  begin 
woik,  must  be  dlsregardad;  no  actual  ptqu- 
dice  being  shown. 

[Ed.  Note.— For  other  cases,  see  Msstw  and 
Servant,  Cent  Dig.  {{  12,  46,  46;  DeCL  Dig.  I 
39.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;   Boyd  J.  Tallmtn, 

Judge. 

Action  by  Pste  Cholokovitdi  afalnat  Uie 
Porcui^e  Q(dd  Uinlng  Company.  Vtom  a 
Judgmoit  for  plaintUT.  dtfendant  appeals. 
Afflrmed. 

H.  R;  Clise  and  a  K.  Poe,  both  of  Seattle, 
for  appellant  Jackson  SUbaugh,  of  Seattle^ 
for  rmpoodoat 

PARKER,  J.  Tbla  Is  an  action  to  recorer 
damages  which  the  plaintlfl  dalxns  resulted 
to  him  from  a  breach  of  contract  of  employ- 
ment, by  which  ha  was  to  woHc  fOr  the  de- 
fendant at  Ita  ndne  in  Alaska  durii^  the 
season  of  1911.  A  trial  before  the  court, 
without  a  jnry,  reaulted  In  flndinff  and  Judg- 
ment In  favor  of  tlie  italnttif,  from  whldi 
tbe  defendant  haa  appealed. 

Respondent  is  a  xealdent  Seattle.  Ap- 
pellant Is  a  corporatl<xi  engaged  In  working 
a  mine  at  Porcupine  la  Alaska.  F.  a  Hunk 
er  la  tbe  pneMent  of  ai^pellant  and  Qeorfee 
Charlton  la  a  eleilc  In  eba^  of  tbe  offiee 
of  app^nt  kt  Porenplne.  In  the  winter  or 
early  spring  of  IMl  Buatw  mu  In  Seattla^ 
where  be  bad  a  convwaadon  with  reapmA- 
ent  resulting  in  an  agreemut  betweoi,  them 
that  nevtmdent  dieold  go  to  Porcupine  and 
work  for  the  appelant  as  a  pidc  and  shovel 
man  in  its  oilne  during  tlie  seaaon  of  Iftll. 
bis  wages  to  be  $3  per  day  and  board,  and 
that  he  would  be  netlfled  by  iettec  from 
Porcupine  wbeu  to  go  there  to  oonunenoe 
work;  the  beginning  of  Oie  aeaaon  depend- 
ing upon  weather  oondi(i«is  in  the  spring. 
Soon  thereafter  Hontw  went  to  Porcwln% 
and  «L  ^rll  24,  1911,  caused  the  following 
letter  to  be  sent  to  revondent: 

"Porcupine,  Alaska,  April  24, 191L 

"Mr.  Pete  CholokovitCh,  Seattle,  Waah.— 
Dear  SSri  Mr.  Hunter  dlrecta  ns  to  write 
you  that  yon  siay  leave  Seattle  about  May 
15th,  and  that  will  get  yon  ben'  la  time  to 
begin  work  at  the  ndnea. 
"Tours  truly. 

"Pcoeuplne  Gold  Mining  Company, 
"By  George  A.  Charlton." 

Rceptwdoit  In  response  to  fhls  letter,  went 
from  Seattle  to  Porcupine,  paying  his  own 
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way,  and  thereafter  offered  his  services  In 
compliance  with  the  agreement  had  with 
Hunter  while  in  Seattle.  Respondent  was 
then  refnsed  employment  by  appellant.  He 
thereupon  returned  to  Seattle,  and  during 
the  period  covered  by  the  mining  season  of 
1911  at  Porcupine  made  reasonable  efforts 
to  obtain  employment,  bnt  was  unable  to 
earn  during  that  period  near  as  much  as  he 
would  have  earned  had  appellant  employed 
him  at  Porcupine  In  compliance  with  the 
agreement  He  was  awarded  judgment 
against  the  appellant  for  the  amount  he 
would  hare  earned  had  he  worked  tor  it  at 
Porcupine  during  the  season  of  1911,  less  the 
amount  of  his  earnings  at  Seattle  during 
that  period.  There  Is  a  well-recognized  min- 
ing season  at  PorcujAne  during  the  spring, 
summer,  and  fall  months;  its  length  being 
controlled  by  the  coming  of  spring  and  win- 
ter- This  is  the  only  uncertainty  as  to  Its 
length.  When  the  conversation  occurred  be- 
tween Hnnter  and  respondent  in  Seattle,  It 
la  evident  tblat  appellant  then  Intended  to 
and  thereafter  did  carry  on  its  mining  op- 
erations at  Porcupine  for  the  entire  season 
of  1911,  so  tJiat  the  amount  respondent  would 
liave  earned  could  be  determined  with  rea- 
sonable certainty.  While  the  evidence  Is  in 
conflict,  espedally  upon  the  qnestlon  of  em- 
ployment for  the  whole  of  the  season,  we 
think  the  foregoing  is  a  fair  summary  of  the 
facta  wtilch  the  trial  court  was  warranted 
In  believing  from  the  evideace,  and  which  it 
evidently  did  believe  In  arriving  at  Its  de- 
cision. 

[1]  The  iwindpal  contention  of  counsel  for 
appellant  la.  In  snbstance,  that  the  c<mbract 
ot  employment  was  too  Indefinite  and  uncer- 
tain as  to  time  to  bind  aroellant  for  the  eir 
tire  mining  season  of  1911,  or  to  bind  ap- 
pellant in  any  mat,  except  from  day  to 
day;  the  agreed  wages  of  reqwndent  being 
by  the  day.  Coansd  invoke  the  general  rule 
of  law  that,  in  ordw  to  bind  an  employer 
for  a  particular  term  of  employment,  the' 
contract  of  employment  must  be  reasonably 
certain  as  to  the  length  of  such  ttfm.  While 
this  la  the  general  nde,  ve  do  not  tUnk  it 
follows  that  the  length  of  ttie  term' of  em- 
ployment may  not  be  made  sufficiently  cer- 
tain by  contract  by  reference  to  events, 
whldi  are  sure  to  occur,  In  the  fatore,  con- 
tingent only  as  to  the  time  of  their  occnr- 
lence.  It  seema  to  us  that  the  duration  of 
the  prospective  employment,  under  this 
agreonent,  was  even  more  certain  than  that 
Involved  In  the  case-  of  Prescott  v.  Puget 
Sound  Bridge  &  Dredging  Co..  31  Wash.  177, 
71  Pae.  772,  and  40  Wash.  354,  82  Pac.  600, 
looking  alone  to  thci  terms  of  the  respective 
contracts.  In  that  case  the  bontract  was, 
in  snbstance,  that  the  plaintiff  should  be  em- 
ployed "for  the  time  the  .worlf  undertaken 
by  the  defendant  at  Manila,  should  last;" 
and  It  was  there  held  that  the  .  contract  was 


not.  In  law,  so  uncertain  as  to  exclude  tes- 
timony as  to  the  diuratlon  of  the  work,  not- 
withstanding, as  was  said  in  the  dissenting 
opinion  in  that  case  in  40  Wbah.  357,  It 
might  continue  for  months  or  for  years." 
In  this  case  we  have  less  uncertainty  tlian 
that,  since  the  term  of  employm^t  In  no 
event  could  last  beyond  the  mining  season 
of  1911,  and  this,  we  think,  would  go  a  long 
way  towards  removing  the  objections  urged 
in  the  dlssentlttg  opinion  in  that  case.  The 
principle  upon  which  that  case  was  decided 
in  favor  of  the  plaintiff  is  stated  in  the  opin- 
ion In  31  Wash.  180,  71  Pac.  773,  aa  follows: 
"The  contract  was  one  which,  if  it  did  not 
give  the  appellant  the  right  to  enter  at  once 
into  the  service  of  the  respondent,  gave  him 
the  right  to  enter  therein  within  a  reason- 
able time  after  its  execution,  and  was  brok- 
en, within  .^ther  view,  when  the  respondent 
wrongfully,  and  without  cause,  refused  to 
permit  the  appellant  to  enter  Into  the  serv- 
ice at  all.  It  was  not,  therefore,  so  ind^- 
inlte  and  uncertain  as  to  the  time  of  the 
commencement  of  the  service  as  to  render 
it  void.  Mor  was  it  so  indefinite  and  un- 
certain as  to  its  duration  as  to  render  it 
void.  While  its  duration  was  uncertain  in 
the  sense  that  it  was  not  shown  how  long 
the  work  undertaken  by  the  respondent  at 
Manila  would  last,  yet  It  was  not  a  con- 
tract of  employment  for  an  indefinite  period 
in  the  sense  that  dtber  party  could  termin- 
ate It  at  will.  It  was  a  contract  to  aem 
on  the  one  part  and  to  employ  on  the  othn, 
obligatory  upon  each  until  the  hapiwning  ot 
a  [Mrtleular  event,  and  until  that  event  hap- 
pened nelth^  party  could  terminate  the  con- 
tract without  committing  a  breach  Uiereof." 
We  conclude  that  appellant  cannot  escape 
liability  because  the  duration  of  the  em- 
ployment was  dependent  upon  the  length  ot 
the  mining  season  of  1911,  even  though  the 
length  of  that  period  was  in  a  measure  de- 
pendent upon  contingent  events. 

[2]  Some  contention  is  made  by  counsel  for 
appellant  resting  npon  the  theory  of  vaelanoe 
between  the  proof  and  allegations  of  tbe 
amended  complaint.  The  amended  complaint 
alleges  that  the  contract  was  oral,  and  en- 
tered into  on  or  about  the  24th  day  of  April, 
1911.  TMs,  it  wlU  be  noticed,  is  the  date  of 
the  letter  sent  from  Alaska  to  respondent 
in  Seattle,  and  at  that  time  Hunter  waa  in 
Alaska.  The  conversation  which  constituted 
the  making  of  the  contract  necessarily  oc- 
curred some  time  prior.  It  seema  clear  to 
us  that  this  Is  not  such  a  variance  fia  work- 
ed to  the  prejudice  of  appellant  upon  the 
trial  of  the  case;  neither  do  we  find  in  the 
record  of  the  trial  any  claim  of  prejudice  by 
reason  of  the  proof  of  the  conversatiop, 
which  was  claimed  to'-<iM>nBtitute  the  con- 
tract, occurring  some  time  before  the  date 
alleged  In  the  complaint''  It  seems  to  ns 
tb&t  it  would  be  a  clear  violation  of  (he 
spirit'  Of  i$£iion  299,  Bern.  &  Bal.  Code,  re- 
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laUug  to  variance,  to  recognize  appellant's 
cmitention  opon  this  ground  as  well  taken. 
The  Judgment  Is  affirmed. 

CEOW,  C.  J.,  and  MOUNT,  QOSE,  and 
OHADWICK,  JJ.,  concur. 


GANTBNBEIN  at  at  v.  CITT  OF  PASCO 
et  aL 

(Snpr«me  Oonrt  of  Wuhington.  April  IS, 
191B.) 

MuinCIFAI.  COaPORATlONB   (t   841*)— OOM- 
TRACT  rOB  iKnOVBUIfl  —  INTAUD  OBDI- 

Laws  1911,  cc.  98,  Ul.  grant  to  dtiei  tiie 
power  to  construct  a  syatem  for  the  diatribu- 
tion  of  water  by  the  creation  of  aseesBmeot 
district!,  provided  the  mayor  and  council  shall 
adopt  plans  therefor  by  ordinance  or  resolu- 
tion. Held  that,  where  a  contract  between  a 
city  and  a  reclamation  company  providmg  for 
the  construction  of  a  distribution  system  was 
held  invalid  becanse  the  councilmen  passing  the 
ordinance  were  improperly  interested,  such  de- 
termination  (SA  not  necessarily  Invalidate  a 
contract  let  .by  the  city  to  L.  noder  the  same 
ordinance  for  the  construction  of  the  system, 
in  which  contract  it  was  not  shown  that  the 
coancil  had  any  interest. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig,  |  874;  Doc.  Dig.  f 
841.-] 

On  rehearing.  Modified. 

For  former  oirinlon,  see  129  Pac.  874. 

PER  CUBIAM.  One  of  tbe  qnesUons  rala- 
«d  in  tbis  cue  was  tbat  tbe  contract  let  by 
the  city  ot  Pasco  to  the  defendant  Lund  was 
Inralld,  for  the  reason  that  it  was  not  let  to 
the  lowest  bidder.  It  was  our  conclusion 
tbat  the  erldoice  brought  tbe  case  within 
tbe  lule  amioiiiioed  In  Stem  City  of  Spo- 
kane, eo  Waab.  S2S,  Ul  Fac.  281.  We  ai« 
aSlced  to  restate  or  modify  our  oi^on,  In- 
gum^tth  as  tbe  parties  are  not  oertaUi  wbetb- 
w  oor  boldlng  would  deinlve  Lnnd  of  tbe 
boi^t  of  bis  CMitzaet  Tbe  ordinance  we 
hM  to  be  Invalid  provided  for  tbe  letting 
of  a  contract  for  tbe  p4^ng  or  distribution 
system,  as  wcdl  as  for  tbe  purcliase  of  wa- 
ter from  tbe  Pasco  Reclamation  Company. 
Under  cbapter  98,  Laws  1911,  p.  441,  and 
chapter  111,  Eawb  1911,  p.  OQ,  the  power  la 
granted  to  tbe  city  to  eonstroct  "a  idplng 
eyBtem  for  tbe  distribution  of  water  •  •  * 
by  tbe  estaUishment  and  creatton  of  assess- 
ment districts,"  provided  that  tbe  mayor  and 
conncU  shall  by  ordinance  or  resolntlon  adopt 
plans  tbtf^kff.  Tbe  record  does  not  disclose 
any  objection  to  Land's  contract,  other  than 
tbat  it  was  let  under  the  same  ordinance 
tbat  we  held. to  he  iniralid  in  so  far  as  tbe 
Pasco  reclamation  contract  was  concerned. 
It  Is  not  shown  tbat  the  council,  or  any  of 
than,  bad  any  Intmst  In  the  contract  of 
Land.  We  did  not  intend  to  hold  that  the 
contract  with  Lund  was  invalid,  for  the  rea- 
sons nrged  against  th^  Pasco  reclamation 
contract   It  seems  to  ns  that  our  opinion 


inferentlally  holds  Jost  tbe  contrary.  This 
court  has  habitually  aet  Itself  against  any 
Interference  with  the  discretion  of  the  legis- 
lative bodies  of  the  state,  and  has  gone  so 
far  as  to  hold  that,  If  the  Illegal  can  be 
separated  from  the  legal,  we  will  sustain 
tbat  which  Is  good  and  reject  tbat  which  la 
bad.  We  feel  warranted  In  applyli^  that 
rule  in  this  case.  We  tlilnk  the  case  Calls 
within  the  spirit  If  not  the  letto:  of  Shaw 
&  Hodglns  V.  Waldron,  S5  Wash.  271,  104 
Pac.  272,  28  L.  B.  A.  (N.  S.)  735.  To  hold 
otherwise  would  be  to  hold  tbat  tbe  city 
is  bound  to  let  a  contract  for  Its  distributing 
system  at  the  same  time  It  acquires  water 
and  as  a  part  of  the  same  general  scheme; 
whereas  the  rule,  as  we  understand  It  to  be, 
is  tbat  the  city  can  pass  one  or  separate  or- 
dlnaucefl  and  let  separate  contracts  for  all 
or  any  part  of  the  work,  or  may.  If  not  other- 
wise restrained,  do  the  work  or  any  part  of 
it  Itself.  Our  holding,  therefore,  is  that  the 
contract  of  the  city  of  Pasco  with  the  de- 
fendant Lund  does  not  come  ^-tthin  the  rule 
announced  in  the  case  against  the  Pasco 
Reclamatioa  Company. 

With  the  petition  for  rehearing  and  re- 
statement of  our  opinion  an  affidavit  Is  of- 
fered tending  to  show  tbat  one  of  the  council 
had  an  interest  in  Lund's  contract  The  affi- 
davit is  made  by  a  third  party,  and  is  not 
certified  as  a  part  of  tbe  record,  and  will  not 
be  considered. 


cn  Wash.  78) 
FHILLIFS  et  aL  V.  TOMPSON  et  aL 
(Snpreme  Court  of  WashingtML  April  16, 

1918.) 

1.  MOBTQAOES   (2  687*)— FOBBCLOSUBK— PBB- 

BONS  Included. 

A  mortage  foredosure  and  sale  in  a  suit 
brought  by  the  mortgagee  and  defended  by  the 
administrator  of  the  mortgagor  did  not  devest 
the  title  of  the  mortgagor's  nonresident  heir. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1685,  1686%.  1687.  1688^  Dec. 
Dig.  I  6S7.»1 

2.  JuDGMEirr  ({  479*)— CozxATBBAi.  Attack. 

A  deerae  quieting  title,  regular  upon  its 
face,  cannot  be  collaterally  attacked. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  |S  913-915;  Dec  Dig.  |  479.*] 

8.  Quieting  Titue  (}  31*)- Pbocebs— Sebv- 
ice  by  pubucation— jubisdiction. 

The  provision  of  Rem.  A  BaL  Code,  SI 
229-232,  that  unknown  heirs,  proper  parties 
to  an  action  relating  to  real  propert;,  may  be 

{proceeded  against  by  service  by  publication, 
B  valid,  and  where  complied  with  In  an  action 
to  quiet  title,  a  proceeding  in  rem,  the  court 
having  jurisdiction  of  the  realty  may.  adjudi- 
cate and  quiet  title. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  |  67;  Dec.  Dig.  |  31.*] 

4.  QuiETtNG  Title  (|  31*)—Pbocess  bt  Pub- 
lication—"Unknown  Hbtbs." 

The  term  "unknown  heirs,"  as  used  in 
statutes  providing  for  service  by  publication 
in  actions  relating  to  real  property,  has  been 
liberally  construed  to  effect  the  purpose  of 
the  stetate  to  bind  all  unknown  heirs  and  un- 
Imown  persons  or  parties '  who  .had  aa  inter- 
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est  in  tiie  property  at  the  time  of  the  com- 
mencement of  the  action,  so  that  In  content - 
tdation  of  sneh  a  statute  grandcbfldren  may 
be  considered  the  heirs  at  law  of  their  de- 
ceased graodmotber,  as  well  as  tbe  heirs  at 
law  of  their  deceased  father,  her  son  and  heir 
at  law. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  |  67;  Dec.  Dig.  J  81.*] 

5.  Lis  PENDEH8  (|  3*)— Review— Pbesump- 

TiONs— Mattebs  Not  Aixbqbd. 

In  an  action  attacking  tbe  decree  in  an 
action  to  quiet  title  against  unknown  heirs, 
it  trin  be  presumed,  tn  the  ahience  of  an}*  al- 
legation that  a  lis  pendens  was  not  filed  there- 
in, that  tbe  proceedings  were  regular  and  that 
a  lis  pendens  was  filed  as  required  by  Rem.  & 
Bal.  Code,  |  232. 

[Ed.  Note.— For  other  cases,  see  Lis  Pen- 
dens, Ceot  Dig.  If  3-8;  Dec.  Dig.  {  a*] 

Department  1.  Appeal  fnnn  Superior 
Court,  King  County;  King  Dykeman,  Jadge. 

Action  by  Annie  B.  Pblllliis  and  others 
against  Loolae  A.  Tompson  and  others. 
Judgment  for  defendants,  and  plalntilte  ap- 
peaL  Affirmed. 

Bell  &  McNeil  and  Roney  &  LoreleBS,  all 
of  Seattle,  for  appellants.  Hastings  &  Sted- 
men  and  Ttiomas  H.  Bain,  all  of  Seattle,  for 
respondents. 


CBOW,  C.  J.  This  action  was  commenced 
by  ADDle  B.  Fliilllps,  Charles  O.  PhilUps,  Jr., 
and  Josephine  R.  Ker,  heirs  at  law  of 
Charles  G.  Phillips,  deceased,  against  Louise 
A.  Tompson  and  other  defendants,  to  quiet 
title  to  80  acres  of  land  in  King  county  and 
redeem  the  same  from  a  mortgage  Hvd.  A 
demurrer  to  their  third  amended  complaint 
was  sustained.  They  declined  to  plead  fur- 
thw,  and  hare  appealed  from  an  order  o^ 
dIsmissaL 

The  single  question  presented  Is  whether 
the  third  amended  complaint  states  a  cause 
of  action,  'It  is  voluminous,  details  at  lengtb 
Judicial  proceedings  hereinafter  mentioned, 
and  in  substant^  states  the  following  facts: 
On  April  21,  1891.  one  Annie  M.  PhUUps,  a 
widow,  now  deceased,  became  the  owner  In 
fee  simple  of  the  80  acres  of  land  In  the  third 
nmoided  complaint  described,  which  she 
mor^ged  to  respondent  Lonlse  A.  Tompson. 
On  October  15,  1900,  Annie  M.  Phillips  died 
Intestate  leavii^  CSiarles  O.  Phillips,  a  son 
who  resided  in  the  state  of  Ohio,  as  her  on^ 
heir  at  law.  On  October  1,  1904,  Lonlse  A. 
Tompson  commraced  cause  No.  44,008  In  the 
Bup^or  court  of  King  connty  against  Annie 
M.  Phillips  to  f<ffedose  the  mortgage  deed. 
The  pleadings  indicate  that  at  the  date  of 
the  commencement  of  the  foreclosure  action 
Louise  A.  Tompson  was  Ignorant  of  the 
previous  death  of  Annie  M.  Phillips.  On  or 
about  Bfay  11,  190S,  a  H.  Rollins  was  ai»- 
polnted  and  qnalifled  by  the  superior  court 
of  King  connty  as  administrator  of  the  estate 
of  Annie  M.  PblUips,  deceased,  and  on  May 
13,  1905,  was  substituted  as  defendant  in  the 


foreclosure  action,  whl(4i  thereafter  was  en- 
titled "Louise  A.  Tompson,  Plaintiff,  v.  C.  H. 
Rollins,  Administrator  of  -Uie  Estate  of  Annie 
M.  Phillips,  deceased,  substituted  for  Annie 
M.  Phillips,  defendant"  The  administrator 
appeared,  filed  an  answer,  a  decree  of  fore- 
closure was  entered,  sale  was  made  by  tbe 
sheriff  of  King  county,  and  on  July  9,  1906, 
a  sberilTs  deed  for  the  land  was  executed 
and  delivered  to  Louise  A.  Tompson.  On 
August  1,  1008,  Louise  A.  Tompson,  claiming 
titlQ  to  the  land,  Instituted  In  the  superior 
court  of  King  county  a  second  action,  cause 
No.  62,411,  to  quiet  her  title.  In  this  action 
she  was  plaintiff',  while  Charles  O.  PhllUpe, 
the  unknown  heirs  of  Annie  M.  PIiiHlps,  de- 
ceased, and  ail  other  persons  unknown  claim- 
ing any  right,  title,  claim,  or  interest  in  or 
to  the  real  estate  were  named  as  defendants. 
She  alleged  that  at  all  times  In  her  complaint 
mentioned,  and  prior  to  June  26,  1907,  she 
was  tbe  owner  of  the  land;  that  on  June  26, 
1907,  she  had  sold  and  by  warranty  deed 
had  conveyed  a  iwrtlon  of  the  ,land:  that 
Ctiarlee  O.  Phillips  and  the  unknown  defend- 
ants claimed  some  right,  title,  or  interest  in  or 
to  the  premises,  but  that  their  claim,  if  any, 
was  subordinate  to  her  titl&  She  asked  a 
decree  quieting  her  title  as  of  the  date  of 
June  26,  1907,  and  further  asked  that  the 
defendants  known  and  unknown,  and  each 
and  all  of  them,  be  forever  barred  and  fore- 
closed from  any  right,  title,  or  Interest  In  or 
to  the  land.  Service  by  publication  was  bad: 
the  first  publlcatltm  being  made  on  Augnrt 
7,  1908.  On  that  date  Charles  Q.  PhUUps. 
the  known  and  named  defradant,  died  In- 
testate leaving  the  a^wllants  and  plalntUEs 
herein,  Annie  B.  Phillips  his  widow,  Charles 
O.  I^ilUps,  Jr.,  and  Josephine  R.  Kor,  his 
cidldren,  as  his  sole  heirs  at  law.  There  Is 
no  suggestion  that  Louise  A.  Tompson  was 
aware  of  tbe  death  of  Charles  G.  PhUUps. 
or  that  she  knew  of  the  ulstenoe  of  awd- 
lants  as  his  heirs  at  law  at  any  time  prlw 
to  the  final  decree  in  the  actim  to  qnlet 
title,  or  at  any  time  prior  to  April,  IfliO. 
On  November  4,  190S,  after  entry  of  d^ult, 
findings  of  fact  and  conidiuilons  at  law  were 
made  and  entered  in  cause  No:  62,411,  upon 
whicSi  final  decree  was  entered  qotetlng  tbe 
title  of  Louise  A.  Tompson  in  and  to  aU  (tf 
the  real  estate  as  prayed  in  her  complaint, 
and  further  decreeing  that  the  defendants 
Charles  G.  PbilUps,  tbe  unknown  heirs  of 
Annie  M.  PhUUps,  deceased,  and  aU  other 
persons  unknown,  bad  no  light,  title.  Interest; 
claim,  lien,  or  estate  In  or  to  the  land,  or 
any  part  thereof.  The  appdlante  berdn 
had  no  knowle^te  of  tbe  pmdency  of  tbe 
action  to  quiet  the  titl^  commenced  by  Lou- 
ise A.  Tompson,  until  after  entry  of  the  de- 
cree in  bet  favOT. 

The  complaint  in  tbe  instant  case  fnrdier 
shows  that  the  nspondaits  ber^,  Bosooe 
C.  Nisongor,  Ulnnle  Olive  Barton,  James  C. 
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BartoD  Qier  hosband),  ICan^  Hiltman, 
Charles  J.  HilCman  {bet  hnaband))  and  Hew- 
itt-Lea Lumber  Gompany,  a  corporation, 
have  ao^nlred  title  and  Interests  in  and  to 
portions  of  the  land,  having  deraigned  the 
same  from  Louise  A.  Tompeon  subsequent  to 
tbe  forerioaure  and  sale.  The  land  Is  vacant, 
nnlmiffoved,  and  unoccnpled.  Appellants, 
"mho  are  nonresidmts  ot  this  state,  -first 
learned  of  the  foreclosure  decree  and  sale, 
and  the  action  to  quiet  title.  In  March,  1910. 
Tbef  thca  secored  Uie  sorlces  of  an  attor- 
ney t»  repremnt  them,  and  on  or  abont  April 
2S,  1910,  throng  their  attorn^.  Instituted 
an  action  In  ejeetmoit  In  the  mptatoe  court 
of  Kins  eoonty  In  Uie  name  of  Annie  H. 
Plillllpa,  the  original  owner  and  mortgagor 
Uien  deceaaed,  as  plaintiff,  to  recover  tbe  land. 
Appellants  tialm  that  they  woe  ignorant  of 
the  law,  that  they  knew  nothing  of  court 
ivoceduze^  and  that  tbey  relied  upon  the 
advlee  of  thair  attwn^.  Afterwards,  In 
Octirtm,  1910,  an^Uants  disdiarged  tiielr  at- 
tanej  who  had  commenced  the  action  in 
^aetment  and  employed  their  present  at^ 
tMn^  who  on  Avrll  5,  1911,  Instituted  tiie 
pceeent  action.  Appellants  dalm  title  as 
widow,  childroi,  and  sole  heirs  at  law  of 
CAartds  O.  Phillips,  deceased,  Oie  son  and 
aole  heir  at  law  of  the  original  owner  and 
mortgagw,  Annie  U.  PfaUUps,  deceased. 
Tbey  contend  that  as  to  them  tbe  foredosnra 
waa  Told ;  that  Charles  G.  Phimpa,  who  at 
the  time  of  tbe  foreclosure  was  the  sole 
h^  at  law  of  Annie  U.  Phillips,  deceased, 
ma  a  neosBsary  party  to  the  foredoanre  ac-. 
tlon:  that  he  wss  not  nmde  a  party,  waa  not 
a»f«d  with  ivoceaa;  that  hla  tiUe  waa  never 
divested;  that  appellants  hold  title  as  his 
heirs  at  law;  Uiat  tbe  decree  In  cause  No. 
03,411,  purporting  to  quiet  title  In  Louise  A. 
Tompeon,  Is  tcHI  as  to  appellants,  for  the 
reason  that  they  were  not  made  parties  de- 
fendant, and  woe  not  served  wltb  process; 
that  they  stUl  bold  title  to  the  real  esUte 
subject  to  tbe  mortgage  lien;  that  tbey  are 
entitled  ta  redeem;  and  that  they  have  tendr 
ered  to  re^Nmdent  Louise  A,  Tbmpstm  the 
amount  due  on  ber  m<Htgage. 

[1]  It  may  be  conceded  without  any  cita- 
tion of  authority  that  tbe  foreclosure  and 
sale  did  not  divest  the  tltte  of  Charles  O. 
PhllllpB,  of  whom  appdlants  are  the  heirs  at 
law;  yet  the  respondmt  held  an  Interest  In 
and  to  tbe  laiid,  did  obtain  color  of  title  by 
the  sheriff's  deed,  and  claimed  the  fee-simple 
title  as  alleged  In  her  complaint 

[2]  Tbe  controlling  question  on  this  appeal 
is  whether  the  fee-simple  title  was  legally 
adjudged  to,  quieted  and  vested  In,  her  and 
grantees  by  virtue  of  the  final  decree 
entered  In  cause  No.  02,411.  Her  complaint 
therein,  which  stated  a  cause  of  action  and 
alleged  title  In  her,  made  no  mention  of  the 
foreclosure  and  sale ;  and  the  decree,  which 
la  r^ular  uimu  its  fac^  Is  valid  If  tbe  court 
had  Jurisdiction  to  mter  the  same,  and  la 


not  subject  to  Impeacbment  in  tills  collateral 
action.  23  Cyc.  1055,  1006. 

[t]  The  action  to  quiet  titie  was  a  pro- 
ceeding In  r^,  to  which  Charles  Q.  Phillips, 
the  unknown  heirs  of  Annie  M.  PhUllps,  de- 
ceased, and  all  other  persons  unknown  claim- 
ing any  Interest  In  the  real  estate,  were 
made  defendants,  tinder  sections  220-232, 
R^.  &  Bal.  Code.  f>om  necessity,  statutes 
of  the  character  of  the  sections  dted  have 
been  enacted  In  many  states.  In  order  that 
titles  may  be  quieted,  when  clouded  by  ad- 
verse claims  of  unknown  heirs,  and  unknown 
parties,  who  may  be  without  the  Jurisdiction 
of  tbe  state  In  whldi  the  real  estate  Is  locat- 
ed. Tbe  esaratlal  pnrpoae  ct  sudb  statutes 
Is  to  provide  that  unknown  heirs  and  claim- 
ants may  he  served  by  publication  without 
alleging  thetr  names,  in  ordw  that  tbey  may 
receive  the  moat  ^^ective  notlee  possible, 
that  they  may  awesr  and  lAead  their  dalme, 
and  that  tbe  court  having  Jurisdiction  of  the 
real  estate  may  determine  and  quiet  the  title. 
The  ati^  has  power  to  thna  provide  for  an 
adjudication  of  adverse  rights  or  claims  of 
Vtnom  In  or  to  rent  estate  iritnate  within 
its  borders,  even  though  auch  dalmants  ouj 
be  unknown  and  are  wttbout  tbe  Jurisdiction 
of  tbe  court  l^tlea  to  real  estate  dmuld  not 
be  subjected  to  continuous  idouds.  A  state 
is  under  no  compul^n  to  suffer  titles  to 
real  estate  situated  within  its  borders  to 
remain  clouded  for  an  Indefinite  period  for 
tbe  want  of  a  pvopn  metiiod  of  serrloc 
process  upcm  unknown  dalmanta,  or  a  proper 
procedure  to  quiet  the  same.  Btatutea  simi- 
lar to  ours  have  been  sustained  with  marked 
uniformity.  The  snbstance  of  -  aiv^nta* 
objection  to  the  decree  quieting  title  la  the 
want  of  service  upcm,  or  Jurtsdlctlon  over, 
them.  Jurisdictional  obiJectioiia  to  aetiona 
to  qul^  title  against  unknown  belra  and  un- 
known parties,  where  service  Is  made  by  pub- 
lication, have  frequently  been  made  upon  the 
ground  that  actkms  qote  timet  In  reqwet  to 
land  are  eqnltaUe  In  their  nature,  that 
equity  acta  In  persmam,  and  that  personal 
Jurisdiction  of  defendants  cannot  be  obtained 
by  publication. 

In  Shepherd  t.  Ware,  46  annn.  174,  48  N. 
W.  773.  24  Am.  St  Rep.  212,  the  court,  In 
passing  upon  a  statute  providing  for  cou- 
stmcUre  service  upon  unknown  claimants  to 
land,  said :  "It  Is  conceded  that  constructive 
or  substituted  service  may  be  authorised  by 
the  state,  and  resorted  to  in  all  actions  or 
proceedings  touching  real  property  which  are 
properly  denominated  actions  or  proceedings 
la  rem.  Such  are  actions  to  partition  real 
estate,  proceedings  to  enforce  the  collection 
of  taxes  against  lands,  and  for  the  condemna- 
tion of  land.  Pennoyer  v.  Jfett,  95  U.  S. 
714,  727  [24  L.  Bd.  660].  Actions  quia  timet 
in  respect  to  land,  to  remove  a  cloud,  or  to 
determine  adverse  claims,  are  equitable  In 
th^r  nature,  and,  strlctiy  peaking,  equity 
acts  upon  the  pvson,  and  not  upon  the  prop- 
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ertr;  and  In  these  acttons  the  Judgment  af- 
fects the  claim  or  title  to  the  land,  and  they 
are  not  strictly  actiona  in  rem.  But  they 
concern  real  estate  lying  within  the  Juris- 
diction of  the  court,  and  the  state  may  clothe 
the  court  with  full  power  to  inquire  and 
adjndicate  as  to  Its  status,  title,  and  own- 
erslilp;  and  It  la  now  well  settled,  that,  as 
respects  the  procedure  provided,  and  tlie 
constructive  service  of  notice,  by  publica- 
tion, upon  nonresident  defendants  at  least, 
actions  of  this  )cind  are  to  be  classed  with 
actions  in  rem.  Amdt  v.  Griggs,  134  tJ.  S. 
316.  322-826  [10  Sup.  Ct  557,  33  L.  Ed. 
918};  Lane  v.  Innes,  43  Minn.  137  [45  S. 
W.  4].  The  question  is,  not  what  a  court 
of  equity,  under  Its  general  powers  as  such, 
may  do,  but  what  the  state  may  authorize 
in  actions  to  adjudicate  the  title  to  real  es- 
tate. Thus  it  is  said  in  Boswell  Otis, 
9  How.  836,  848,  350  [IS  L.  Ed.  164]:  'It  Is 
Immaterial  whethw  ttie  proceeding  against 
the  property  be  by  attachment  or  by  bill  In 
duincery.  It  must  be  substantially  a  pro- 
ceeding in  rem.  A  bUl  for  the  spetdfic  execu- 
tion of  a  coQtract  to  convey  real  estate  Is  not 
strictly  a  proceeding  In  rem,  in  ordinary 
cases ;  but  when  such  a  proceeding  Is  author- 
ized by  statute,  on  publication,  without  per- 
sonal service  of  process,  it  Is  substantially 
of  that  character.'  And  the  Inquiry  should 
be:  Have  the  requlslteB  of  the  statute  been 
compiled  with,  so  as  to  subject  the  property 
In  controversy  to  the  Judgment  of  the  court? 
and  is  such  Judgment  limited  to  the  property 
named  In  the  bill?  The  Judgment  can  affect 
tlie  property  only,  and  the  defendant  is  not 
personally  bound  beyond  it.  And  such,  in 
substance,  is  the  character  of  this  action. 
Its  object  is  an  adjudication  of  the  state  of 
the  title,  and  the  Judgment  goes  no  farther. 
And  by  tiie  procedure  under  conaideratUni, 
the  proceedings  are  Instltated  by  flUns  the 
complaint,  and  recording  the  lis  pendens 
against  the  propertr,  and  followed  by  the 
publication  provided  for."  See,  also,  Arndt 
T.  Griggs,  134  U.  8.  816,  10  Sup.  Ct  S57. 
88  L.  Ed.  918;  State  v.  WesttaU,  85  Minn. 
487,  444,  89  N.  W.  175,  67  L.  B.  A.  88 
Am.  St  Rep.  571;  Title,  etc.,  Co.  t.  Ker- 
rigan, IBO  Oal.  289,  88  Pac.  356,  8  L  B.  A. 
an.  S.)  682, 119  Am;  St  Rep.  199. 

In  Arndt  t.  Griggs,  supra,  Hie  Supreme 
Ootut  of  the  United  States,  in  dlscDssing  the 
qowtfon  whether  a  state  has  the  power  to 
provide  by  statute  that  tlie  title  to  real  es- 
tate within  its  limits  shall  be  settled  and 
determined  by  a  suit  fn  which  the  defendant 
being  a  nonresident  la  brought  into  eourt 
only  by  publication,  said:  **•  *  •  A 
«loud  cast  -upon  such  title  by  a  claim  of  a 
nonresident  will  remain  for  all  time  a  cloud, 
unless  audi  nonresident  shall  Tohmtarlly 
come  into  Its  courts  for  the  purpose  of  hav- 
ing it  adjudicated.  But  no  such  imperfM- 
tiona  attend  the  sovereignty  of  the  statb  it 
has  {Control  over  prcverty  within  Its  limits; 


and  the  condition  at  ownership  of  real  es- 
tate therein,  whether  the  owner  be  stranger 
07  citizen.  Is  subjection  to  Its  rules  concern- 
ing the  holding,  the  transfer,  liability  to  ob- 
ligations, private  or  public,  and  the  modes 
of  establishing  titles  thereto.  It  cannot  bring 
the  person  of  a  nonresident  within  its  limits 
— Its  process  goes  not  out  beyond  its  borders 
— but  It  may  determine  the  extent  of  his  title 
to  real  estate  within  its  limits ;  and  for  the 
purpose  of  such  determination  may  provide 
any  reasonable  methods  of  imparting  notice. 
The  well-being  of  every  community  requires 
tliat  the  title  of  real  estate  therein  shall  be 
secure,  and  that  there  be  convenient  and  cer- 
tain methods  of  determining  any  unsettled 
questions  respecting  It  The  duty  of  accom- 
plishing this  Is  local  in  its  nature ;  It  Is  not 
a  matter  of  national  concern  or  vested  in  the 
general  government;  it  remains  with  the 
state ;  and  as  this  duty  is  one  of  the  state, 
the  manner  of  discharging  it  must  be  de- 
termined by  the  state,  and  no  proceeding 
which  it  provides  can  be  declared  tuTalid, 
unless  in  conflict  with  some  special  inhibi- 
tions of  the  Constitution,  or  against  natural 
Justice.  So  it  has  been  held  repeatedly  that 
the  procedure  established  by  the  state,  in 
this  respect  Is  binding  upon  the  federal 
courts." 

A  valuable  discussion  of  the  purpose  and 
validity  of  such  statutes  may  be  found  In 
McGIymond  v.  Noble,  reported  in  84  Minn. 
329,  87  N.  W.  888,  87  Am.  St  Rep.  354,  and 
in  Mr.  Freeman's  note  at  page  358  et  seq. 
The  superior  court  in  the  action  to  quiet 
title  had  Jurisdiction  of  the  real  estate  which 
is  in  King  county,  Service  was  made  upon 
tile  unknown  defendants  In  compliance  with 
the  statute ;  the  compUdnt  stated  a  causa  o( 
action;  the  decree  was  regular  upon  Its 
face;  and  the  court  having  JurisdictlcMi  of 
the  land  adjudicated  and  determined  the 
ownership  of  the  titie. 

E4, 1]  Anitilants  ftirther  contend  Oat,  wliea 
Louise  A.  Tcnnpaon  Instttnted  the  action 
to  qutet  title,  ahe  had  knowledge  ct  Charles 
O.  PhllUps,  who  was  made  a  known  defoid- 
ant;  that  she  attempted  to  serre  blm  by 
publication;  ttiat  die  mnst  be  presnmed  to 
have  also  known  of  his  belrs  at  law  after 
bis  deatii;  that  she  made  no  attempt  to 
serre  them  dther  aa  sneh  hdrs  at  law,  or  as 
unknown  parties  claiming  an  interest;  that 
they  were  neither  unknown  heirs,  nor  un- 
known parties  or  claimants  within  the  con- 
templation of  tile  statute;  and  that  aa  to 
them  the  deoree  quieting  respimdoits*  title  is 
void.  Ai^Uants*  contention  seems  to  be 
that  tiie  only  unknown  h^rs  named  as  de- 
fendants were  the  unknown  h^rs  of  Annie 
M.  PlillUps,  deceased,  and  that  appellants  be- 
ing the  heirs  of  Charles  O.  Rilllips,  -mho 
died  after  the  commencement  ot  Uie  action, 
were  not  the  nnknovm  beiTS  of  Annie  IL 
Pbilttps,  but  were  his  heirs.  Strictly  apeak' 
tng  this  may  be  true,  but  ttie  term  "nnknowv 
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heirs."  as  used  Is  statutes  of  this  cbaiacter, 
has  been  so  Uberally  oonstnied  by  die  courts 
that  appellants.  In  contemplation  of  the  stat- 
ute, can  be  considered  the  hdrs  at  law  of 
Annie  M.  Phillips,  deceased,  as  well  as  the 
heirs  at  law  of  Charles  Q.  Phillips,  deceased. 

In  Howell  T.  Garten,  82  Kan.  495,  108 
Pac.  844,  the  syllabus,  which  states  the  sub- 
stance of  the  opinion,  reads  as  fbllows: 
**The  term  *Qnknown  heirs,'  as  nsed  In  the 
sections  of  the  Code  prorlding  for  service 
by  publication  In  cases  relating  to  real  prop- 
erty and  where  the  r^ef  demanded  Is  to 
exclude  defendants  from  any  interest,  title 
or  estate  In  real  property,  means  all  binds 
of  heirs,  including  heirs  of  heirs  of  such  de- 
fendants as  well  as  the  legatees  of  heirs." 

The  statute  of  this  state  (section  232,  Rem. 
A  Bal.  Code)  provides :  "  ♦  •  •  Any  such 
unknown  heirs  or  unknown  persons  or  par- 
ties who  have  or  claim  any  right,  estate, 
lleiif  or  Interest  in  the  said  real  property  In 
eontroTersy,  at  the  time  of  the  commence- 
inent  of  the  action,  duly  served  as  aforesaid, 
shall  be  bound  and  concluded  by  the  judg- 
ment in  such  action,  if  the  same  is  In  favor 
of  the  plalntUE  thereiii  as  effectually  as  if 
the  actiim  wu  bnmi^t  ftgainst  such  defend- 
ant by  hia  or  ha  name  and  constructive 
service  of  snmm«iB  obtained :  Provided,  how- 
ever, that  such  Judgments  shall  not  Und  anch 
nknown  belra,  or  unknown  persons  or  par- 
ties, detendant,  unless  the  plaintiff  duUl  file 
a  notke  of  Us  pmdeus  In  ttie  otace  of  the 
auditor  of  each  coun^  in  which  said  real  es- 
tate Is  located,  in  Out  manner  provided  by 
law,  before  oonmieacing  the  publlcatlcm  of 
said  summons." 

The  tMtd  amended  complaint  in  the  lik- 
atant  esse  doca  not  all^  that  a  Us  pendens 
notice  of  tba  action  to  quiet  title  was  not 
filed  In  flie  office  of  Uie  auditor  of  King 
county,  and  In  tiie  absence  of  sodt  an  all^- 
tkm  we  must  assume  the  proceedings  were 
zegalar  and  Oat  It  was  flled.  The  evident 
purpose  of  the  statute  la  to  bind  all  unknown 
belra,  and  unknown  persons  or  parties  who 
bad  an  Interest  In  the  real  estate  at  the  time 
of  the  oomnmcement  of  the  action;  and, 
nnder  tbe  doctrine  of  lis  pendens,  to  also 
bind  all  persons  who  may  thereafter  acquire 
an  Interest  or  title  through  them,  whether 
•acta  sabsequent  interest  or  title  be  acquired 
by  voluntary  conveyance  or  by  luherltance. 
If  tn  an  action,  under  such  a  statute  after  a 
complaint  stating  a  cause  of  action  has  been 
flled,  and  publication  of  summons  against  un- 
known  heirs  and  unknown  parties  has  been 
made,  a  final  decree  may  be  avoided  for  tbe 
sole  reason  that  some  one  of  the  defendants, 
known  or  unknown,  dies  without  the  plain- 
tiff's knowledge  during  the  pendency  of  the 
action  leaving  unknown  parties  as  his  heirs 
at  law,  the  very  purpose  of  the  statute  would 
be  annulled. 

In  Inglee  v.  Welles,  53  Minn.  197,  66  N. 
W.  117.  an  action  affecting  real  estate  waa 
lSlF^-80 


brought  to  detmtilne  adverse  claims  of  Hen- 
ry T.  Welles,  Delia  Godding,  and  otiier  per- 
sons and  parties  unknown.  Service  by  pub- 
lication was  made,  but  subsequent  to  the 
decree  It  appeared  that  Delia  Godding  was 
dead  at  the  time  the  action  was  commenced. 
Her  heirs  attacked  the  validity  of  the  pro- 
ceedings, but  the  Supreme  Court  of  Minne- 
sota in  sustaining  the  decree  said:  "We  are 
of  the  opinion,  that  the  proof  of  publication 
of  the  notice  of  lis  pendens  with  the  sum- 
mons ts  sufficient;  also,  that  the  nature  of 
the  action,  and  the  nonresldence  of  the 
named  defendant,  DeUa  W.  Godding,  suffi- 
ciently appeared  from  the  affidavit  for  pub- 
lication. We  are  also  of  opinion  that  the 
mere  fact  that  the  named  defendant  was 
dead  before  the  action  was  brought  did  not 
prevent  the  court  from  acquiring  Jurisdic- 
tion to  determine  the  right  of  *per60ns  or 
parties  unknown'  claiming  an  interest  in  the 
land  described  In  the  complaint  These  be- 
ing all  the  objections  to  the  Judgment  that 
are  urged  by  the  appellants,  tbe  order  ap- 
pealed from  must  be  affirmed." 

In  Howell  V.  Oarton,  supra,  a  case  to  which 
we  have  already  alluded,  as  involving  the 
meaning  of  the  term  "unknown  heirs,"  an 
acdon  was  brought  on  July  1,  1905,  to  quiet 
tttle  against  one  Abble  A.  Little  if  Uving, 
or  if  dead  against  her  unknown  heirs.  Un- 
known to  the  plaintiff,  Abble  A.  Uttle  had 
died  Intestate  In  1893,  leaving  one  Hattie  A. 
Davie  as  her  sole  heir  at  law.  It  also  ap- 
peared that,  unknown  to  plaintiff,  Hattie  A. 
Davis  had  died  testate  in  1903,  previous  to 
the  commencement  of  the  action  to  quiet 
title.  The  Supreme  Court  held  that  a  de- 
cree entered  upon  the  service  of  summons 
by  publication  as  against  Abble  A  Uttle  if 
living,  or  If  dead  as  against  her  unknown 
heirs,  was  binding  upon  the  legatees  of  her 
then  deceased  daughter,  Hattie  A.  Davis. 
These  cases  show  that  tbe  courts  sustain  de- 
crees in  such  actions  upon  the  theory  that 
the  actions  are  proceedings  In  rem,  and  that 
a  court  having  jurisdiction  of  the  real  estate 
may  adjudicate  titles  thereto  after  service 
by  publication  upon  all  persons  known  and 
unknown  claiming  any  title  or  interest 

Other  questions  affecting  the  procedure  In 
the  foreclosure  action  and  also  in  the  actloii 
to  quiet  title  have  been  raised  by  appellants, 
but  we  regard  such  questions  as  immaterial, 
for,  as  heretofore  stated,  tbe  vital  question 
on  this  appeal  Is  whether  the  decree  quieting 
title  was  valid  or  void.  Upon  the  allegations 
of  the  third  amended  complaint  we  conclude 
that  the  decree  quieting  title  was  valid ; 
that  tbe  court  had  jurisdiction  to  render  the 
same ;  that  the  fee-simple  title  was  adjudged 
to  be  In  the  respondent  Louise  A.  Tompsou; 
and  that  the  third  amended  complaint  did 
not  state  a  cause  of  action. 

Tbe  judgment  ts  affirmed. 

GOSB,  CHADWICK,  and  PARKBR,  JJ 
concur. 
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EBBT  SHINGLE  CO.  t.  SNOHOMISH  BIV- 
EB  BOOM  CO. 

(Saprme  Coart  of  Washington.  April  15, 
1913.) 

Damages  (S  206*)— OssranonOKS— Daicaoes 

—LlABIUTT. 

A  defendant  obatrncted  navEpablf  waters, 
and  rendered  it  impossible  for  plaintiff,  operat- 
ing a  shingle  mill,  to  bring'  ahingle  bolts  to 
its  milL  Plaintifi  acquired  sbiogle  bolts  from 
the  neighborhood  ^vithia  hauling  distance  by 
wagons,  but  could  not  procure  a  sufficient  sup- 
ply. The  bringing  of  shingle  bolts  through  oth- 
er navigable  water  was  attained  with  consid- 
erable risk  and  possible  loss  of  the  bolts  by 
reason  of  currents  and  snags.  'Held,  that  the 
question  of  the  ryasonableness  of  the  efforts  of 
plaintiff  to  supply  its  mill  -with  bolts  from  oth- 
er aoorces  was  for  tbe  jury,  who  could  award 
flubstantial  damages  resulting  from  loss  of  prof- 
its wblcb  be  comd  have  earned  in  the  opera- 
tion of  tbe  mill. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  M  64,  6|,  68,  132,  144.  14&,  206, 
220,  638,  SST;  V»c  DiffTi  20S.*]  . 

Department  1.  Apiwal  ttom  Superior 
Ooiut,  Siiobomteh  County;  W.  P.  Bell,  J-adga. 

Action  by  the  Bbey  Sbintfe  Company,  a 
copartnership,  against  tbe  Snoboniledi  Birer 
Boom  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Hathaway  &  Alston,  of  Everett,  for  ap- 
pellant Stiver  &  Dally,  of  Everett,  for  re- 
spondent 

PABKEB,  J.  The  plaintiffs  commenced 
tills  action  Id  the  superior  court  of  Snoho- 
mish county  to  recover  damages,  which  they 
claim  recited  to  them  from  the  obstruction 
by  the  defendant  of  navigation  in  Ebey  slough 
In  Snohomish  county,  preveoting  the  plain- 
tiffs from  bringing  shingle  bolts  to  their  shin- 
gle mill  situated  thereon.  A  trial  before  the 
court  and  a  jury  resulted  in  Judgment  in 
favor  of  the  plaintiffs,  from  which  the  de- 
fendant has  appealed. 

Et>ey  slough  forms  one  of  the  navigable 
moutlis  of  the  Snohomish  river,  flowing  into 
the  sound  in  Snohomish  county.  Some  five 
miles  below  where  the  slough  leaves  the  main 
channel  of  the  river  appellant  maintains  a 
trap  across  the  slough  for  the  purpose  of 
catchlug  and  holding  logs.  This  trap  is  ca- 
pable of  being  opened  so  as  to  permit  the  pas- 
sage of  logs  and  boats.  About  halfway  be- 
tween where  tbe  slough  leavea  the  main  chan- 
nel of  the  river  and  this  trap  resi>ondents 
maintain  a  shingle  mill,  which  they  supply 
with  bolts  for  the  most  part  by  towing  from 
the  sound  directly  up  the  slough  to  their 
mill.  During  the  period  from  December  1, 
1909,  to  January  31,  1911.  appellant  on  dif- 
ferent occasions  kept  its  trap  closed  for  pe- 
riods of  ten  days  or  more,  causing  logs  and 
debris  to  accumulate  in  the  slough  above  the 
trap  so  as  to  completely  obstruct  navigation 
therein,  rendering  It  Impossible  for  respond- 
ents to  bring  shingle  bolts  from  the  sound  up 
the  Biougb  to  their  mill.    This,  they  claim, 


resulted  in  tb^  'damage,  measored  by  tlie 
loss  of  profits  which  they  would  have  earned 
In  the  operation  of  their  mill  daring  tbe  pe- 
riod they  were  thus  deprived  of  a  sufficient 

supply  of  i^ngle  bolts. 

Tbe  questions  involved  In  tbe  contenrious 
of  counsel  for  appellant  are,  as  we  view  them, 
wholly  questions  of  fact  It  is  first  contend- 
ed that  respondents  did  not  make  proper  ef- 
forts to  procure  a  sufficient  supply  of  shlngie 
bolts  to  continuously  operate  their  mill  dur- 
ing these  periods.  There  was  evidence  tend- 
ing to  show,  and  warranting  the  jury  In  be- 
lieving, that  ttxQ  mill  wa^  operated  during 
poriions  of  tliese  periods  by  consumption  of 
shingle  bolts  acquired  by  respondents  from 
the  neighborhood  within  hauling  distance  by 
wagon;  but  that  the  roads  during  these  pe- 
riods were  very  bad,  and  it  was  imposalbte 
to  get  a  sufficient  supply  in  this  manner.  It 
is  also  contended  by  counsel  for  appellant 
that,  even  assuming  that .  respondents  did 
make  proper  effort  to  get  t>oIts  In  this  man- 
ner, they  did  not  make  proper  effort  to  bring 
bolts  from  the  sound  up  tbe  main  clianne) 
of  the  river  and  down  the  slough,  the  river 
and  slough  In  these  portions  being  navigable; 
and  also  that  their  damage.  In  no  event, 
would  be  more  than  the  excess  cost  of  getting 
bolts  to  their  mill  in  this  manner  over  that 
of  getting  them  there  directly  up  tbe  slon^ 
from  the  sound,  It  appearing  in  the  evidence 
that  the  verdict  awarded  was  more  than 
this  excess  cost  would  have  amounted  to. 
We  think,  however,  the  Jury  were  warranted 
in  believing  from  the  evidence  that  this  man- 
ner of  bringing  bolts  from  tbe  sound  to  re- 
spondents' mill  was  attended  with  some  con- 
siderable risk  in  the  possible  loss  of  bolts  by 
reason  of  currents  and  snags  in  tbe  river.  We 
conclude  ttiat,  in  view  of  tbe  evidence  tend- 
ing to  show  these  facts,  tbe  question  of  the 
reasonableness  of  the  efforts  made  by  re- 
spondents to  supply  their  mill  with  liolts  from 
sources  other  than  their  usual  source  of  sap- 
ply  on  the  sound,  and  also  the  questicm  of 
the  extent  of  the  efforts  and  risks  respond- 
ents should  have  incurred  In  bringing  bolts 
from  the  sound  to  their  mill  during  these  pe- 
riods by  way  of  the  main  channel  of  the  riv- 
er and  down  the  slougb,  wen  questions  for 
the  Jury. 

The  Judgment  la  affirmed. 

CBOW,  C.  X,  and  QOSB,  KOUN^  and 
CHADWIOK,  JJ.,  concur. 


(71  Wsdi.  a) 

STATB  ex  reL  CHICAGO.  M.  ft  P.  S.  BT.  t. 
SUPEBIOB  COTHEtT  JTOB 
KING  COUNTT. 
(Supreme  Court  crf^  WasUagton.  April 

Justices  of  tub  Peace  (S  194*) — Reuedt  bt 
Appeal— "Amount  in  Contbovkbst." 
.    The  |2S  which  Bern.  &  BaL  Code,  |  6582. 

provides  siiall.  in  case  of  judgment  for  plaintiff 


•For  Dtlisr  casta  see  nuu*  topio  and  sscUon  NUUBBR  In  Dec.  Dig.  ft  Am.  Dig.  Ksr-No.  SnIsb  ft  Rep'r  IbOssm 


Digitized  by 


Google 


WaslL) 


STATE  T.  SUPERIOR  COURT 


467 


in  u  action  on  a  iMper  ijuiied  for  wage*,  be 
awarded  bim  ai  danugM  for  being  compelled  to 
Bue,  provided  it  is  not  tbown  defendant  had  a 
Bttfficieat  excuse  for  refusal  to  pay  the  claim, 
being  demanded  by  the  complaint  and  awarded 
by  the  jostice,  becomes  a  part  of  the  "amoant 
in  controversy,"  within  aection  1910,  anthoria- 
ins  an  appeal  from  a  judgment  of  a  justice 
where  the  amount  In  controversy,  exclusive  of 
costs,  exceeds  t'20,  so  that  certiorari,  which  nn- 
det  section  10(Ki  will  not  be  granted  where  there 
is  «  ztmedy  bjr  appeal,  will  not  lie  to  the  jus- 
tice. 

[Sd.  Note.— For  other  cases,  see  Jostices  <tf 
the  Peace,  Cent  Dig.  H  774.  770;  Dec.  Dig.  | 
194.* 

For  other  definitions,  see  Words  and  Phrases, 

voL  1.  pp.  376,  377;  voL  8,  p.  7674.] 

Department  2.  Original  application  by 
the  State  on  the  relation  of  the  Chicago, 
Milwaukee  A  Pnget  SoDud  Railway  for  man- 
dunDB  to  the  Superior  Court  tor  King  Coon- 
ty.   Writ  refoaed. 

Geo.  W.  Korte  and  F.  M,  Dudley,  both  of 
Seattle,  for  appellant  a  Dell  Fk^d.  of 
Seattle^  for  respondent. 

MAIN,  J.  This  Is  an  original  application 
In  this  court  for  a  writ  of  mandamna.  On 
December  16,  l&tl,  an  action  waa  begun  hr 
one  John  Hill  in  the  Jostice  court  of  King 
county.  Bfliator  in  this  proceeding,  Chicago, 
Milwaukee  4  Pnget  Sound  Railway  Com- 
pany, was  defendant  therein.  Tbe  oomjilalnt 
in  that  action  in  part  allied  as  follows: 
**(2)  That  heretofore,  to  wit,  during  the  month 
of  NoTember,  1911,  this  plalntlfC  was  employ- 
ed by  defendant  to  worlE  for  defendant  as  a 
common  laborer  on  the  coaat  dlTlslon  of  said 
road  at  the  rate  of  two  dollars  ($2.00)  per  day. 
(3)  7%at,  in  pursuance  of  said  contract,  plain- 
tiff worked  for  defendant  for  seven  (7)  days, 
making  a  total  of  fourteen  ($14.00)  dollars 
dne  blm  for  labor;  that  a  credit  of  $4.50 
waa  deducted  for  .board,  leaving  a  balance 
due  plaintiff  of  nine  dollars  and  fifty  cents 
(98.00).  (4)  That  plaintiff  ceased  to  work  for 
defendant;  and  defendant  Issued  to  plaintiff, 
as  evidence  for  said  labor,  an  Identification 
card  in  words  and  figures  as  follows,  to  wit: 
'Form  45.  Chicago,  Milwaukee  ft .  Paget 
Sound  Ry.  Co.,  Coast  Division.  Identifica- 
tion Card.  Number  18.  Month,  November. 
M.  Stenaon,  Foreman.' " 

There  was  a  further  allegation  that  the 
identification  card,  a  copy  which  Is  set 
ont  In  the  excerpt  from  the  complaint  above 
quoted,  had  been  presented  to  the  defendant 
at  its  office  In  Seattle,  and  that  payment  had 
been  refused.  Then  followed  a  prayer  for: 
(1)  ^.60,  the  amount  alleged  to  be  due  as 
wages;  (2)  damages  in  the  sum  of  $2S;  and 
(3)  an  attorney's  fee  of  $20.  The  defendant 
in  that  action  answered,  admitting  liability 
for  the  sum  of  10.00,  the  amonnt  due  for 
wages,  and  denying  further  liability.  It  also 
pleaded  that  the  statute  (Rem.  ft  Hal.  Code, 
S  6062),  under  which  the  damages  and  attor- 
ney's f^  were  claimed,  was  unconstitution- 


al and  void.  The  trial  resulted  In  a  5odg- 
ment  In  favor  of  the  plaintiff  for:  (1)  $9.50 
the  wages  dne;  (?)  $20  damages;  and  (S) 
$10  attorney's  fOe.  On  December  20,  1911, 
the  defendant  in  an  action  in  the  justice 
court,  the  relator  here,  made  an  application 
to  the  superior  court  of  King  county  for  ft 
writ  of  certiorari.  This  api^cation  was 
granted  and  the  writ  issaed  commanding  the 
justice  of  the  peace,  before  whom  the  cause 
had  been  tried,  to  certify  to' the  superior 
court  a  true  and  correct  transcript  of  the 
records  and  proceedings  in  the  cause.  On 
December  28.  1911,  the  respondent  In  the 
certlo^ri  proceeding  served  upon  the  ad- 
verse party  and  filed  In  the  cause  a  motion 
to  quash  the  writ  of  certiorari  upon  the 
ground  that  the  siQterior  court  was  without 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion. Tluoreafter,  and  on  February  S,  10X2^ 
and  before  the  time  exi^red  within  whl<di  a 
return  was  required  to  be  made  as  command- 
ed by  the  writ,  the  motion  to  quash  the  writ 
came  on  for  hearing  before  the  superior 
court,  and  on  Fetnuary  6, 1912,  the  court  en- 
tered an  order  snstalnlng  the  motion  to 
qnasb,  apparently  upon  the  ground  that  It 
was  wltbont  juriadtetlon  ovm>  the  subject- 
matter  of  the  action.  On  February  14,  1912, 
the  relator  filed  in  this  court  Its  apiflleatlon 
praying  that  the  superior  court  be  directed 
by  writ  of  mandamus  '*to  take  and  exercise 
jurlsdietlcm  upon  the  said  applicatUm  for  a 
writ  of  certiorari  In  wbicb  a  writ  of  review 
was  Issued,  and  to  hear  and  determine  the 
said  application  for  a  writ  of  review  mmn 
Isane  ]<dned  therein." 

The  pivotal  qnesttm  presented  by  Qie  facta 
above  stated  Is  ttie  right  or  power  of  this 
comrt  to  direct  the  siqperior  court  to  take  }n- 
rladicticm  in  tlie  ewllfaari  proceeding  and 
hear  and  determlDe  the  cause.  But,  before 
considertaig  this  question,  it  becomes  neces- 
sary to  determine  the  inrdimlnary  question 
as  to  whether  or  not  the  controversy  could 
be  brought  before  the  suitertor  court  by  writ 
of  certiorari.  A  writ  of  certiorari  will  dot 
Iw  granted  where  tboe  is  a  remedy  by  ap- 
peal. Section  1O02,  Bern,  ft  Bal.  Code»  pro- 
vides: "A  writ  of  review  diall  be  granted 
by  any  court,  except  a  police  or  justice  court, 
*  *  *  to  correct  any  erroneous  or  void 
proceeding  or  a  proceeding  not  according  to 
the  coarse  of  the  common  law,  and  there  la 
no  ap[>eal,  nor  in  the  judgment  of  the  court, 
any  plain,  speedy  and  adequate  remedy  at 
law."  An  appeal  may  be  taken  from  the 
Judgment  of  a  justice  of  the  peace  where 
the  amount  In  controversy,  exclusive  of 
costs,  exceeds  the  sum  of  $^.  Rem.  ft  BaL. 
Code,  I  1910,  provides:  "Any  person  may  ap- 
peal from  a  judgmoit  or  decision  of  a  jus- 
tice of  tbe  peace  to  the  superior  court  where 
the  amount  in  controversy,  exclusive  of  costs, 
exceeds  the  sum  of  $20."  Where  suit  is 
brought  for  the  purpose  of  recovering  the 
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face  Talue  of  a  check,  memotandum,  token, 
or  evidence  of  Indebtedness  Issued  In  pay- 
ment of  wsges,  and  tbe  plaintiff  sball  re- 
cover, it  Is  provided  by  statute  that  the  court 
shall  tax  the  sum  of  |25  to  the  judgment  as 
damages.  Section  6562,  Rem.  &  Bal.  Code, 
provides:  "Whenever  any  person  or  persons, 
company  or  corporation,  is  compelled  to  sue 
for  the  recovery  of  the  face  value  of  check, 
memorandum,  token  or  evidence  of  Indebted- 
ness, Issued  or  circulated  for  the  payment 
of  wages  for  labor,  by  reason  of  the  failure 
of  any  person,  firm,  company  or  person  [cor- 
poratlon]  issuing  the  same,  falling  or  refus- 
ing to  pay  the  same  on  demand,. as  provided 
by  section  6560  of  this  chapter,  then  in  such 
case,  If  judgment  should  be  granted  the  plain- 
tiff, the  court  shall  tax  an  attorney's  fee  of 
not  less  than  ten  nor  more  than  twenty-five 
dollars  to  said  judgment,  and  the  further 
sum  of  twenty-five  dollars  as  damages  to 
the  plaintiff,  suffered  by  the  plaintiff  by  rea- 
son of  being  compelled  to  sue  the  said  claim: 
Provided,  that  no  plaintiff  shall  recover  more 
than  the  face  value  of  his  said  claim  where 
the  payment  is  refused  by  reason  of  a  dis- 
pute as  to  the  ownership  of  the  said  claim, 
or  where  it  appears  satisfactorily  to  the 
court  or  jury  that  the  defendant  had  a  suffi- 
cient excuse  for  the  refusal  of  the  payment 
of  the  said  claim,  the  burden  to  prove  the 
said  sufficient  excuse  being  on  the  defendant; 
and  should  the  court  or  jury  find  such  suffi- 
cient excuse,  the  same  is  to  be  specified  In 
the  judgment  or  verdict  of  said  court  or 
Jury." 

From  the  statutes  quoted  it  will  be  seen 
that,  under  section  1002,  a  certiorari  will  not 
issue  when  there  is  a  remedy  by  appeaL 
Section  1910  permits  an  appeal  when  the 
amount  in  controversy  excef^  the  sum  of 
¥20.  Secthm  60^  allows  damages  In  the  sum 
of  $20  and  an  attorney's  fee  when  the  action 
Is  brought  upon  a  check,  etc.,  issued  for 
wages.  The  Question  whether  the  Identifica- 
tion card  upon  which  suit  was  brought  In  the 
jndtloe  court  comes  within  the  specifications 
of  this  section  of  the  statate  la  not  before  ua 
In  this  proceeding,  and  no  opinion  will  be 
expressed  thereon. 

The  ccmcrete  qnesti<m  now  to  be  drtermln- 
ed  Is,  Does  tlie  125  damages  provided  for 
become  a  part  of  ttie  amount  in  controversy? 
If  It  does,  then  there  Is  a  remedy  by  appeal 
from  the  Judgment  of  the  justice  of  the  peace 
to  the  anperlor  court  The  amonnt  of  vrages 
sued  for  was  ^JSO.  The  complaint  specifical- 
ly demanded  the  ¥26  allowed  by  the  statute 
as  damages.  If  the  plaintiff  prevailed,  he 
would  not  only  recover  the  wages  due,  but 
the  statutory  damages  as  well,  unless  the 
defendant  was  able  to  show  sufficient  excuse 
tot  not  paying  the  claim.  The  plaintiff's 
eight  to  recover  damages  depends  upon 
whether  or  not  the  defendant  had  a  sufficient 
excuse  for  refusing  payment  of  the  original 


claim.  This  puts  In  Issue  a  question  of  fact 
The  right  to  recover  the  ¥25  as  damages  be- 
ing an  Issue,  it  becomes  a  part  of  the  amount 
in  controversy.  It  follows,  therefore,  that 
there  was  a  remedy  by  appeal  from  the  judg- 
ment of  the  justice  of  the  peace  to  the  su- 
perior court  This  remedy  by  appeal  being 
open  to  the  defendant,  in  no  event  was  It 
entitled  to  the  writ  of  certiorari. 

The  conclusion  we  have  reached  upon  this 
preliminary  question  disposes  of  the  present 
application  for  a  writ  of  mandamus.  We 
express  no  opinion  upon  any  other  question. 

The  writ  of  mandamus  .will  be  rinsed. 

MOUNT,  MORRIS,  and  SLLIS,  JJ.,  con- 
cur. FULI^BTON,     concors  in  the  result 


(73  Wash.  699) 

STATE  ex  rel.  CHICAGO,  M.  &  P.  S.  RY.  T, 
SUPERIOR  COURT  FOR 
KING  COUNTY. 

(Supreme  Court  of  Washington.   April  11!^ 

1913.) 

Department  2.  Original  applicatioo  by  the 
State  on  the  relation  of  the  Chicago,  Milwaukee 
&  Puffet  Sonnd  Railway  for  mandamus  to  the 
Superior  Court  for  King  Coonty.   Writ  denied. 

Geo.  W.  Korte  and  F.  M.  Dudley,  bodi  of 
Seattle,  for  appellant  G.  Dell  Floyd,  at  Seat- 
tle, for  respondent 

PER  CURIAM.  This  is  an  application  for 
a  writ  of  mandamus,  praying  tiiat  the  raperlor 
court  of  King  conu^  be  directed  to  take  and 
exercise  jarisdiction  upon  an  application  for  a 
writ  of  certiorari.  The  guestioDS  inyotved  are 
identical  with  those  preseoted  in  cause  10,186^ 
131  Pac.  466,  decided  on  this  date. 

Od  the  authority  of  the  opinion  in  that  ac- 
tion, the  writ  is  denied. 


(73  Wash.  St) 

JOHN  LBB  CLARKE,  Inc.,  T.  FIDELITY 
ft  DEPOSIT  GO.  OF  MARYLAND. 

(Supreme  Court  of  Washington.  April  16i 

1918.  y 

InSURANCK   (i  430*)  —  iNDEUinTT  POUCT  — 

"Labcbnt." 

"Larceny"  Is  the  taking  of  money  or  prop* 
erty  of  another  with  erimlzul  intent -to  deprive 
the  owner  of  its  use  and  benefit,  and  a  fidelity 
bond  protecting  against  pecnnlarv  loss  by  any 
act  of  "larceny  or  embezzlement  of  plaintiff's 
employ^  would  not  include  loss  from  poor  busi- 
ness judgment  exercised  by  the  employ^  result- 
ing in  her  becoming  indebted  .to  pbuntiff  beyond 
an  agreed  amount 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  §  430.* 

For  other  definitions,  see  Words  and  nirases, 
VOL  S,  pp.  3991-400S.] 

'  Department  2.  Appeal  from  Superior 
Court,  King  County ;  Everett  Smith,  Judge. 

Action  by  John* Lee  Clarke^  Incorporated, 
against  the  Fidelity  &  D^Mslt  Company  of 
Maryland.  From  a  Judgment  for  idalntlfC, 
defendant  appeals.  Reversed  and  remanded 
with  Instmctions  to  dismiss^ 
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WlUiam  W.  WUsblre,  of  Seattle,  tor  appel- 
lant Jobn  F.  Hartman,  cf  Seattle,  for -re- 
spondent. 

MOBBI8,  J.  Appeal  from  a  Judgment 
upon  a  fidelity  bond,  protecting  respondent 
against  peconiary  loss  "by  any  act  of  larceny 
<x  anbenlCTieDt"  of  Bessie  Luella  Chnrcblll, 
as  an  emidoyi  of  respondeirt  Many  Issues 
are  raised  by  the  briefb  as  to  UaMllty  or 
nonliability  becaiue  of  certain  issues  Incor- 
porated Into  tbe  trial  bdow  and  submitted 
bere,  but  we  find  no  reason  for  determining 
Uteae  questions;  since  there  Is  one  omcla- 
slon  tbat  we  reach  from  the  record,  that  no 
liability  was  erer  established  upon  the  bond, 
In  that  the  record  falls  to  establish  any  lar- 
ceny or  embezslement  on  the  part  ot  tha  one 
wliMe  honesty  the  bond  insured. 

Respondoit  is  a  New  Mexico  corporaUra 
dealing  In  Indian  curios,  blankets,  rags,  and 
otlier  like  merchandise.  Prior  to  May  1, 
ISIO.  it  had  a  stock,  of  merchandliie  in  a 
store  on  Third  avoiue,'  Seattle,  nlued  at  ¥2,- 
BOO.  About  that  time  It  entered  Into  an  ar< 
rangement  with  Miss  CSiurchlll,  consigning 
tliese  goods  to  her  at  25  per  cent,  abore  the 
iUTOice.  and  agreeing  to  furnish  other  ma- 
chandlse  of  the  same  character  as  desired 
upon  the  same  terms;  Miss  ChurchlU  to  pay 
all  expenses  of  sal^  remit  txa  all  goods 
consigned  and  sold,  "often  enough  so  that 
the  amount  due"  reqiondoit  upon  such  am- 
slgned  account  should  never  exceed  9100,  and 
the  balance  arising  from  the  sttle  of  such 
merchandise  to  be  retained  by  Miss  Churchill 
bLb  commissions.  There  Is  much  controversy 
as  to  the  appellant's  knowledge  of  tills  em- 
tract;  which  seems  to  have  been  entered  Into 
after  the  bond  was  written;  and  the  first  one 
Dot  being  satisfactory  to  respondent.  It  pre- 
pared a  second  one  and  forwiuded  it  to  Miss 
Churchill  for  her  dgnature  and  delivery  to 
aiq>eUaDt,  some  fOur  monttu  after  the  bond 
was  written.  Whateror  may  have  been  the 
contract  between  respondent  and  Miss 
Cburchlll,  the  liability  of  appellaxit  la  to  be 
determined  by  Its  contract ;  aBSumlng  that  It 
knew' all  abont  these  changed  contracts  and 
consented  thereto,  Its  liability  was  stlU  In 
the  language  of  Its  bond  against  pecuniary 
loss  to  respondent  by  the  larceny  or  embez- 
slement of  Miss  CbnrchllL  Some  time  in 
Jnly.  Miss  Churchill  became  dissatisfied  with 
bnalness  conditions  on  Third  avenue  and 
sought  a  location  on  Second  avenue.  She 
succeeded  in  leasing  one-half  of  a  store  at 
$2S0  a  month.  At  this  time  she  was  Indebt- 
ed to  respondent  In  atraut  $250.  She  wrote, 
Informing  respondent  of  her  contemplated 
move,  and  saytog,  unless  she  received  notice 
to  the  contrary,  she  would  spend  that  money 
In  making  contemplated  changes  In  the  new 
store.  On  July  14th  she  wrote  that,  if  re- 
spondent could  let  her  have  $350,  she  could 
"move  and  get  settled  with  what  she  had" 
and  pay  for  contemplated  changjas  and  re- 


pairs. On  July  8th,  respondent  wrote  that 
It  thought  her  Judgment  was  good  as  to  the 
new  location,  but  It  did  not  wish  at  that 
time  to  assume  any  additional  financial  bur- 
dens by  Itself  taking  up  the  proposition.  On 
July  29th,  respondent  writes,  congratulating 
her  OD  her  "nerve"  In  moving  to  the  new  lo- 
cation with  Its  added  burden  of  expense. 
These  letters  are  referred  to  as  showing  that 
qespoDdent  had  full  knowledge  of  the  move 
to  Sectmd  avmne^  and  consented  tlweto,  so 
long  u  It  was  not  asked  to  assume  any  bur- 
dens of  the  new  lease.  This  move  was  not 
a  success,  and  the  business  began  to  lose 
money.  The  added  rent,  the  amount  paid 
out  In  ohwiiging  the  new  location  to  meet  the 
demands  of  tlw  tnudness,  pat  it  on  ^  rodi, 
and  it  virtually  faOed.  On  Avgoat  18th,  re* 
spondent  writes  Miss  OhurcbUl:  "ICeeltbat 
you  have  been  very  careful  In  your  expend- 
itures as  shown  by  the  rq^orts  we  have  on 
fll^  and  I  trust  yon  have  been  Just  as  care- 
ful and  have  used  the  very  best  Judgment 
in  tlUMW  new  arrangemmts  you  are  maUng." 
In  this  letter  Mr.  Clarke  says  he  did  not  re^ 
o^re  her  letter  in  regard  to  the  $260,  uid 
hwce  had  not  answered.  On  September  1st, 
seeing  she  could  not  make  It  In  Uie  new  loca- 
tion, a  secmd  move  was  made  to  a  room  In 
the  Bntl«  Hotel.  Bnsfness  seemed  to  bo- 
prove  in  this  new  location  and  during  Sep- 
tember  a  remittance  of  $00  was  made  to  re- 
spondent Bespondent,  however,  became  dls- 
satlsfled,  and  sent  a  resnesentatlve  to  dose 
up  the  business.  This  representative^  with 
representatives  of  the  appellant,  took  an  In- 
ventory of  the  merdiandise  Miss  OhurcMU 
had  received  from  respondent,  gave  her  cred- 
it for  payments  and  other  Items  th^  thoni^t 
her  entitled  to,  and  found  a  balance  due  re- 
spondent of  $1,454.47,  wfalfdi  amount  was  re* 
duced.  $12  by  the  loww  court  and  Interest 
added,  making  the  Judgment  $1,500.17. 

It  1b  not  disputed  that  the  rock  that  wreck- 
ed this  business  was  the  move  to  Second  av- 
enue, with  its  enlarged  rental  and  amount 
expended  in  making  store  changes.  Miss 
Churchill  may  have  used  poor  business  Judg- 
ment in  making  this  move,  but  It  Is  another 
thing  to  say  that,  because  ahe  lost  money  in 
attempting  to  put  the  business  on  a  better 
paying  basis,  she  was  guilty  of  larceny  or  em- 
bezzlement. She  appropriated  the  money  to 
what  she  deemed  to  be  the  demands  of  the 
business  for  the  mutual  benefit  of  herself 
and  respondent  She  did  not  misappropriate 
It  to  her  own  use,  or  make  auch  a  conver- 
sion of  It  as  to  subject  her  to  a  charge  of 
larceny.  "Larceny"  Is  to  take  the  amoney 
or  property  of  another,  with  criminal  Intent, 
to  deprive  the  true  owner  of  Its  use  and  ben- 
efit There  Is  nothing  of  that  Und  disclosed 
in  this  record,  and  this  bond  covers  nothing 
else.  It  does  not  cover  the  Indebtedness  of 
Miss  Churchill  to  respondent,  or  tlie  balance 
due  It  on  Its  consigned  account  It  protects 
respondent  against  the  dlidumesty  ftC  Mls^ 
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CburchlU,  but  Dot  agalost  her  lack  of  busi- 
ness acamen.  Nor  does  It  guarantee  the  sac- 
cess  of  ber  adventure.  The  lower  court 
seemed  impressed  with  the  view  that  the  ap- 
pellant was  an  insorer  that  Miss  Churchill 
would  pay  respondent  for  all  goods  at  Its  in- 
voice price  to  her.  This  is  not  the  obligation 
of  the  bond  and,  while  these  compensated 
sureties  have  been  held  strictly  to  their  con- 
tracts and  not  permitted  to  escape  liability, 
because  of  some  technical  breach  of  the  bond 
that  did  not  operate  to  their  prejudice,  still, 
like  every  other  litigant,  they  have  a  right 
to  stand  upon  the  condition  of  their  liability 
as  fixed  in  the  bond.  That  is  the  contract 
and  the  only  one  that  can  be  enforced;  and 
when,  as  here,  we  find  Its  condition  has  not 
been  broken,  we  cannot  break  It  ta  order  to 
compensate  respondent  for  one  kind  of  loss 
it  has  sustained,  because  it  has  paid  a  pre- 
mium to  appellant  to  compensate  It  for  an* 
other  kind  of  loss  It  might  sustain,  any  more 
than  we  could  p^mlt  a  recovery  under  a 
policy  covering  a  dw^lng,  when  the  Insor- 
ed  bad  lost  his  bam  by  fire.  Uirceny  and 
embenlement  are  terms  well  defined  in  law, 
and  any  obligation  Insuring  against  the  com- 
mission of  these  offenses  caimot  be  extended 
to  cover  pecilniary  losses  occurring  from  oth- 
er causes.  The  bond  as  written  was  a  fidel- 
ity risk,  insuring  the  honesty  of  Miss  Church- 
Ill,  and  not  a  financial  risk  gnarante^ng 
her  ability  to  pay  her  Indebtednesa  as  as- 
sumed or  contemplated  as  a  liability  under 
her  contract  with  respondent 

The  Judgment  is  reversed  and  remanded 
with  instructions  to  dismiss. 

OBOW,  C.  J.,  and  FULLERTON,  ELLIS, 
and  MAIN,  JJ.,  concur. 


(71  Whib.  M) 

AUHILLER  et  aL  V.  CITT  OF  NORTH 
XAEIMA. 

(Supreme  Court  of  Washington.    April  18, 
1918.)  ^ 

morioipax,  cospoeations  ({'  474*)— pubuo 
ihpbovshbntb  —  assbsskent     distuct  — 

Benefits— Omitted  Pbopkrtt. 

Under  Rem.  &  BaL  Code,  |  7707,  provid- 
ing that  the  cost  of  a  mnaidpal  improvement 
■ball  be  assessed  on  all  the  properlr  in  a  lo- 
cal improvement  district  in  proportion  to  the 
benefits  derived  by  the  Improvemeot,  an  as- 
sessment  for  the  construction  of  a  subsewer 
was  not  erroneous  because  certain  lots  with- 
in the  district  were  not  assessed,  In  the  ab- 
sence of  a  flhowin^  tbat  they  were  benefited, 
or  tbat  tbe  aesessmg  officers  acted  arbitrarily 
or  fraudulently. 

[Ed.  Note. — For  other  eases,  see  Municipal 
Corpoiytions.  Gent  Dig.  i|  1122-1124;  Dee. 
Dig.  I  «4.*3 

Department  1.  Appeal  from  Superior 
Court  TaUma  County ;  E.  B.  Preble,  Judge. 

Action  by  W.  J.  Aumlller  and  others 
against  the  City  <^  North  Yakima.  Judg- 
ment for  defendant,  and  plalntigB  appeaL 
Afiirmed. 


Lee  a  Dell^  of  North  Taklma»  tot  ap- 
pellants. Guy  O.  Shumate^  of  Mbrtli  TaU- 
ma,  for  respondent 

MOUNT,  J.  a%lB  action  was  brougbt  to 
set  aside  an  assessment  upon  plahttiffa*  lots 
for  the  construction  of  a  sewer  In  CAuit 
thereof  by  tbe  def^dant  dty.  The  cause 
was  tried  wiOiout  a  Jury  upon  sUpnlated 
facts.  The  action  was  dismissed,  and  plain- 
tiffs appeal. 

It  Is  only  necessary  to  notice  one  point  In 
tills  case.  It  appears  tliat  the  defoidant 
city  declared  its  Intention  to  construct  a 
subsewer  almg  certain  streets  in  front  of 
plalntifFs'  property  in  said  dty.  A  resolu: 
tlon  was  thereupon  passed  eatlmaUnK  the 
cost  of  the  Improrement  at  the  sum  of  (4.- 
000,  and  providing  tiiat  the  costa  abouM  tie 
assessed  and  levied  upon  certain  described 
lots.  Thereafter  the  dty  conndl  passed  an 
ordinance  provldliu;  .for  the  constmctlon  of 
the  sewer;  also.  Out  the  expense  thereof 
should  be  usessed  to  and  levied  upon  the 
property  included  in  Oie  improTement  dis- 
trict created  and  provided  fbr  in  the  ordi- 
nance. Afterwards  tlie  sewer  was  crastruet- 
ed.  After  the  constmctlon  thereof  the  "com- 
mittee on  streets  and  ditches"  filed  its  re- 
port with  the  dty  derk.  By  this  report  It 
was  found  that  the  espeoae  to  be  borne  by 
the  property  boieflted  was  the  snm  of  $3,- 
209.30.  OSieteupon  the  city  by  teaolntlon 
directed  the  "committee  on  streets  and  ditch- 
es" to  preiure  an  assessmoit  roll  Including 
all  property  located  in  said  Improreroent  dis- 
trict, and  to  file  the  same  as  required  by 
law.  Sudi  roll  was  subsequently  made. 
Twenty-dz  lots  which  were  named  as  Mag 
within  tbe  assessnMnt  district  were  not  aa- 
sessed  for  any  part  of  the  cost  of  the  sub- 
sewer. 

The  contentl<HL  of  fbe  appellants  Is  that  It 
was  incumbent  upon  the  dty,  haTlng  created 
the  assessment  district  to  assess  each  lot 
within  the  district  and  that  because  these 
omitted  lots  were  not  assessed,  all  the  re- 
maining lots  were  compelled  to  bear  a  great- 
er proportion  of  the  cost  of  the  eewer  than 
if  the  lots  so  omitted  had  been  assessed. 
This  latter  statement  of  course,  is-  manifest 
The  statute  provides  (section  7707,  Rem.  & 
Hal.  Code):  •   ♦   That  such  improve- 

ment shall  be  made,  and  that  the  cost  and 
expense  thereof  shall  be  taxed  and  assessed 
upon  all  the  property  In  such  local  Improre- 
ment district,  which  cost  shall  be  assened 
in  proportion  to  the  benefits  derived  by  said 
improvement  *  *  * "  It  is  plain  from 
this  provision,  and  the  general  rule  Is,  that 
in  an  assessment  district  property  which  is 
not  benefited  by  the  improvemmt  is  not 
liable  to  assessment  Dillon  on  Mnnldpal 
Corporations  (&th  Ed.)  |  1468. 

There  is  no  showing,  either  In  the  plead- 
ings or  in  the  agreed  statommt  of  facts,  to 
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the  effect  that  these  26  lots  which  were  omit- 
ted from  the  assessment  roll  were  benefited 
by  the  constmctlon  of  the  sewer.  If  they 
are  not  benefited,  they  are  not  liable  to  as- 
sessment It  Is  not  alleged  in  the  complaint, 
and  there  is  no  showing  to  the  effect,  that 
the  property  which  was  assessed  within  the 
district  was  not  benefited  to  the  extent  of 
the  assessment  The  presnmption,  of  coarse, 
is  that  the  officers  who  made  the  assessment 
did  their  duty  and  assessed  all  of  the  prop- 
erty according  to  the  benefits  recelTed.  "Efr- 
ery  reasonable  presumption  is  made  in  favor 
of  the  regularity  and  propriety  of  the  action 
of  public  offlcera  Accordingly,  a  property 
owner  who  complains  of  the  omlssloB  of 
land  from  a  local  assessment  must  show  af* 
flrmatirely  that  nwh  land  was  benefited  by 
such  improvement  and  that  the  omlsdon 
thereof  was  improper.  The  mere  fact  that 
•certain  land  was  omitted  from  the  assess- 
ment is  not  sufficient  to  invalidate  the  as- 
sessment unless  the  complainant  further 
shows  that  Budi  property  should  have  bem 
Included.  The  fact  that  after  an  assess- 
ment has  been  levied,  the  city  confesses  in 
court  that  certain  property  Is  not  benefited 
thereby,  and  the  court  accordingly  sets  aside 
«nch  assessment  as  to  such  property  does 
not  In  the  absence  of  fraud  or  of  a  showing 
th&t  the  omitted  property  was  in  fact  bene- 
fited. Invalidate  the  assessment  as  to  the  re- 
maining property.  The  mere  fact  that  con* 
tlguous  property  Is  not  assessed  does  not  In- 
validate the  assessment  In  the  atwence  of  a 
showing  that  such  property  is  benefited, 
where  the  assessment  is  to  be  levied  on  prop- 
erty benefited  end  there  has  been  no  deter- 
mination that  contlgnons  [ntn»erty  has  been 
benefited."  Section  643. 1  Page  *  J<nies«  Tax- 
ation and  Assessment 

Under  this  rule,  it  Is  qnlte  (dear  that  the 
mere  fact  of  omladon  of  certain  proper^ 
within  the  district  does  not  invalidate  the 
assessment  upon  the  other  property,  espe- 
cially where  there  is  no  showing  that  the  as- 
sessing officers  acted  arbitrarily  or  fraud- 
ulently. The  conrt  therefore  properly  refus- 
ed to  set  aside  the  assessment 

Vb«  Judgment  is  afllrmed. 

GROW,  0.  J.,  and  CHADWICK,  GOBl^ 
and  PABKBR,  JX,  concur. 


<n  Wash.  UJ) 

TNDBIFENDENT  ASPHALT  FATINO  00.  v. 
HEINetal. 

(Supreme  Omrt  of  Wariiington.  April  19, 
1918.) 

1.  APICAL  AKD  SnOB  (I  999*)— BiTUW—VkB* 
DICT. 

The  verdict  of  a  jury  upon  an  issue  cor- 
rectly snbmitted  is  controlling  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SI  8ei2-»m,  3823,  8924; 
I>ec.  Dig.  I  UW).*J 


2.  Appeal  ano  Bkbob  (|  702*)— Tkial  <i 

296*)— BEVISW— IBSTEUOTIOMS. 

Where  all  of  the  iofltructions  given  were 
not  brought  op  to  the  appellate  court,  objections 
to  disconnected  portions  cannot  be  sustained ; 
for  iostractions  must  be  read  as  a  whole,  and 
it  will  not  do  to  pick  out  mere  excerpts  and  say 
th^  did  not  correctly  state  the  law. 

[Ed.  Note.— For  other  casce,  see  Appeal  and 
Error,  Cent.  Dig.  {|  2936-2988;  Dec.  Die.  « 
702  Trial,  Cent.  Dig.  SI  71W-717;  Dec  Dig. 
S  295.*] 

3.  BoTjnDAaiES  (|  41*)  —  ACTloirs  —  Isstbuo- 
TI0N8. 

In  an  action  involving  the  bonndary  of 
land,  an  instnictlOD  that  U  oriKinal  KoverameDt 
tnonummts,  known  as  tbe  initial  pouit,  can  be 
definitely  ascertained  then  tbe  jury  mast  ascer- 
tain from  tbe  evidence  as  to  whether  or  not  tbe 
measarements  as  testified  to  by  the  witnesses 
for  the  plaiotitr  are  correct,  and  if  so  fonod  the 
verdict  should  be  for  plaintiff,  is  not  improper. 

[Ed.  Note.— For  other  caaes.  see  Boandarles, 
Cent  Dig.  H  205-207;  Dec  Dig.  |  41.*] 

4.  Appeax.  ahd  Ebbob  (S  702*>— Rxviiv—In- 

BTBUCnONS. 

An  instraction  that  If,  from  the  preponder- 
ance of  tbe  evidence,  the  jury  found  the  fences 
of  the  defendant  were  on  the  property  of  plain- 
tiff verdict  should  be  for  the  plaintiff,  cannot  be 
held  rednndant  where  the  instructions  as  a 
whole  are  not  presented  on  appeal ;  for  it  mnst 
be  presumed  that  the  Jury  were  properly  in* 
Btmcted  as  to  the  rules  for  determining  to  whom 
the  land  belonged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  !i986-2g88-;  Tftc  Dig.  | 
702.*] 

Appeai.  Airn  Ebbob  (|  206*)— Pbesbhtation 
or  Gbounds  of  Review  in  Coubt  Below— 
Nbcessitt. 

Where  an  answer  was  objected  to  ae  not 
reepoDsive  to  a  qaeation,  tbe  error  in  allowing  it 
cannot  be  reviewed,  where  there  was  no'  mo- 
tion to  strike  and  no  request  for  an  instruction 
for  the  jury  to  disregard  it 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  U73, 1288-1289 ;  Dec.  Dig. 

Department  2.  Appeal  from  Superior  Court 
Kitsap  County;  W.  P.  Bell,  Judge. 

Action  by  the  Independent  Asphalt  Paving 
Company  against  Joseph  N.  Heln  and  others. 
From  a  Judgment  for  plalntU^  defendants 
aiv>eaL  Affirmed. 

Frank  A.  Paul  and  .Addlwn  W.  Hastte, 
both  of  Seattle,  for  aiq;)ellant«.  Jib.  W.  Garr, 
of  Bremoton,  for  tespondent 

UORRIS,  J.  This  action  InTolTes  the  own- 
«nhlp  and  rl^t  ct  possesBlon  ct  a  strip  of 
land  120  feet  In  width  by  about  2,600  feet  In 
leoctb.  Reqwndent;  all^iInK  the  ownership 
and  right  of  posseeBln  In  Itself.  bnragHt  the 
action,  alleging  the  dalm  ■  (tf  appellants  to 
the  owneraUp,  and  that  mOet  this  dMm 
they  were  intending  to  take  possession  and 
derive  respondent  of  Its  me  and  occupancy, 
and  praying  for  a  decree  putting  it  In  posses- 
don  of  the  strip  and  enjtdning  the  appellants 
from  asserting  any  daim  thereto.  The  ap- 
pellants, by  answer,  asserted  their  title  and 
ownership  of  the  strip,  and  prayed  a  dismiss- 
al of  the  action.  A  t^porary  restraining  or- 
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der  was  Issued  by  the  court,  enjoining  appel- 
lants from  taking  any  steps  to  assert  their 
claim,  and  the  canae  proceeded  to  trial.  Ap- 
pellants asked  the  court  to  submit  the  Issues 
to  a  Jury,  which  was  done,  and  a  verdict  re- 
turned In  taror  of  respondent  as  to  all  Is- 
sues. Appellants  then  moved  for  Judgment 
notwithstanding  verdict,  which  was  denied. 
The  court  there  entered  Judgment  on  the  ver- 
dict, and  this  appeal  follows. 

[1]  The  first  error  assigned  Is  the  denial 
of  these  motions.  We  can  find  no  error  In 
these  denials.  The  evidence  was  of  such  a 
character  that  the  Jury  could  determine  that 
the  respondent  was  right  in  its  contentlcHi, 
and  It  is  not  for  us  to  say  that,  under  these 
drcumstances,  the  verdict  should  have  been 
otherwise.  It  has  so  often  been  held  that 
the  verdict  of  a  Jury  upon  an  issue  correctly 
submitted  to  it  Is  controlling  on  appeal  that 
we  will  seek  no  other  reason  for  overruling 
this  assignment 

[2]  It  Is  next  contended  that  two  Instruc- 
tions were  erroneous.  The  instructions  giv- 
en by  the  court  are  not  sent  up.  The  two 
complained  of  are  printed  In  the  brief.  This 
Is  not  sufficient  to  raise  any  question  of  er- 
ror. We  have.  In  connection  with  other 
courts,  often  said  that  instructions  must  be 
read  as  a  whole.  It  will  not  do  to  pick  out 
excerpts  from  the  whole  body  of  instructions 
and  say  "this  does  not  correctly  state  the 
law."  Standing  ^lone  perhaps  it  does  not, 
yet  when  read  in  connection  with  other  In- 
structions and  fitted  into  its  proper  place  no 
error  could  be  found. 

[S]  One  of  these  complained -of  instmctlons 
was  as  follows:  "If  you  find  from  the  evl- 
dence  that  such,  original  government  monu- 
ments, commonly  known  as  the  initial  point, 
can  be  definitely  ascalalned,  then  In  this 
case  yott  will  ascertain  from  the  evidence  as 
to  wtaetbw  or  not  the.  measurements  as  testi- 
fied to  by  the  witnesses  for  the  plaintiff  are 
correct,  and  If  you  so  find  then  your  verdict 
wUl  be  for  the  plaintiff."  Appellants  attack 
the  instruction  as  not  being  consistent  with 
the  two  preceding  Insthictlons,  and  ttans  con- 
fodng  the  Jury;  but  we  do  -not  know  what 
Okese  two  preceding  ineAroctlona  were,  and 
hence  we  cannot  say  tiiere  is  any  Inconsisten- 
cy or  confusion.  Ab  it  stands  alon^  we  can 
see  no  error  in  it  If,  knowing  the  true  ini- 
tial pcrint,  the  measnremmts  submitted  by 
tfaintiff  "trae  correct  and  estabUBbed  its  con- 
tention, manifestly  It  was  mtltled  to  a  ver- 
dict, and  that  is  all  the  Instmctlon  says. 

[4]  The  next  Instruction  complained  of  is: 
"Too  are  further  Instmcted  that  U  yon  find 
from  a  preponderance  of  the  evidrace  that 
the  teaoea  of  the  defendants  Hetn  or  Weid- 
Udi,  or  either  of  them,  are  upon  the  property 
of  the  plaintiff  or  any  part  thereof,  your  ver- 
dict wtU  be  for  the  plaintiff.**  This  instruc- 
tion was  evidently  Intended  to  cover  a  dis- 
puted pcrfnt  in  the  evidence  as  to  whether 


these  fences  were  on  plaintiff's  or  defitnd 
ants*  landa  We  must  assume  the  Jury  were 
properly  instructed  as  to  the  proper  rules  for 
determlniog  to  whom  the  land  belonged,  and 
this  being  done  it  would  follow  that  so  far 
as  the  claim  of  ownership  or  possession  was 
represented  by  the  fences,  plaintiff  would  be 
entitled  to  a  verdict  If  defendants'  fences 
were  on  plaintifl's  lands.  The  objection  is 
that  the  Instruction  Is  redundant  and  snr- 
plusage,  but  for  the  reasons  heretofore  girai 
we  cannot  say  whether  It  Is  or  not;  and 
hence  we  find  no  error  In  it 

[I]  The  next  error  assigned  is  to  the  ruling 
of  the  court  upon  an  objection  made  during 
the  examination  of  a  dvll  engineer,  who  was 
detailing  a  survey  made  by  him.  A  question 
was  asked  to  which  no  objection  was  made, 
and  the  witness  answered.  Counsel  tor  ap- 
pellants then  said:  "We  object  to  the  use  of 
l^al  propositions.  The  Court:  Objection 
overmled.  Mr.  Hastle:  It  Is  incompetent 
Immaterial,  and  not  responsive  to  the  ques- 
tion. I  think  that  is  not  a  question  for  the 
surveyor  to  s^e.  Mr.  Carr:  I  want  to 
know  what  be  runs  his  line  by.  The  Conrt: 
Objection  overruled."  The  first  objection 
called  for  no  ruling  by  the  court  since  it  was 
not  asked  to  strike  the  answer.  Under  our 
practice.  If  an  answer  contains  improper 
matter,  the  court  should  be  asked  to  strike 
It.  In  his  second  objection  counsel  makes  it 
plain  that  the  objection  was  based  upon  the 
answer  as  not  bdng  responsive  to  the  qnes- 
tion.  If  he  so  considered,  he  should  again 
have  asked  the  court  to  strike  it  and  re- 
guested  an  Instruction  to  the  Jury  to  disre- 
gard it  Not  having  done  so,  we  cannot  say 
it  was  error,  since,  If  the  answer  was  im- 
proper, counsel  neglected  to  make  use  of  am- 
ple opportunity  afforded  him  at  the  time  to 
correct  the  error. 

The  Judgment  Is  affirmed. 

GBOW,  a  and  MAIN,  l&LUS;  and 
mitLERTON,  JJ.,  concur. 


Cn  Waali.  U) 

cm  CAB.  CARRIAGE  &  TRANSFER  Ca 
T.  HAYDEN,  Commissioner  of  Public 
Safety,  et  sL 

(Supreme  Court  of  Washington.   April  14, 

1913.) 

1.  Apfeal  and  Ebbob  (§  154*)— Pbocbkdihgs 
Fendino  Appeal     Acceptanck  of  Judo- 

IfENT. 

Where  officers  of  a  city,  prosecotlog  with 
diligence  an  appeal  from  a  decree  restraining 
tbe  enforcement  of  rules  regulating  hackmen 
while  at  a  passenger  depot  in  tbe  aty,  sought 
UQsnccessfully  to  supersede  the  effect  of  tbe 
decree  pending  the  appeal,  the  mere  fact  tbst 
pending  the  appeal,  they  made  other  regnla- 
tiona  for  hackmen  at  the  depot  did  not  show 
an  acceptance  of  the  decree  and  did  not  an- 
thorize  a  dismissal  of  tbe  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fif  957-^;  Dec.  Dig.  f 
154.»] 


«ror  Otbtr  OM«s  SM  urns  toplo  ana  SMtlon  NUHBSB  Is  Dm.  Dig.  *  Am.  Dig.  Key-No,  S«ri«s  *  Rq^'r  MtasM 


Digitized  by 


Wuh.) 


Cmr  CAB,  CARRIAGE  ft  TRANSFER  CO.  T.  HATDEN 


473 


%  iRJviTcnoif  (S  KS*)— Bnfobcemint  of  Po- 
ZJCB  Rbouutions  —  Inadbquact  or  Rem- 
IDT  AT  Law. 

Injunction  lies  to  test  the  vslidity  of  pohce 
regulations  and  ordinances  goTernins  hackm^n 
while  at  a  passenger  depot  in  a  city,  since  the 
legal  remedies  of  Bubmitting  to  an  arrest  or 
bnnging  an  action  in  damages  are  inadequate. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  H  IBC.  106;  De&  Kg.  |  85.*] 

3.  MUNICIPAI.  GOBIVKATIOHa  (f  614*)— Po- 
IJCB  Bkouutioitb— RKODuniio  Hacemek 
— Vamditt. 

A  cit7  has  pofver,  in  the  interest  of  good 
order,  pnblic  peace,  and  safety,  to  regulate  the 
conduct  of  hackmen  and  others  soliciting  the 
privilege  of  carrying  traTelers  from  railroad 
depots  in  the  city  to  their  destinatioii. 

[Ed.  Note.— For  other  caan,  see  Honidpal 
Corporations,  Cent  Dig.  ||  1350-13!^;  Dec. 
Dig.  I  614.*] 

4.  HirinCIFAL  COBPOEATIONS  (|  ^*)— Reo- 
UULTION  OF  EUCKinEN—REASONABLKNESS. 

A  regulation  of  a  city  governing  the  con- 
dDcC  of  hackmen  and  others  soliciting  the  priT- 
Uege  of  carrying  travelers  from  depots  in  the 
cil7  to  their  destination,  which  require  hack- 
men  to  keep  themselves  and  their  vehicles  with- 
in an  assigned  place  whfle  soliciting  for  patron- 
age, is  not  unreasonable,  and  the  mere  fact 
that  the  pieces  assigned  are  not  of  equal  val- 
ue for  solicitatioa  does  not  render  the  regula- 
tion invalid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1378,  1379;  Dec 
Dig.  i  625.*] 

Department  2.  Ai^eal  from  Snperlor 
Court,  Spokane  Connty;  E.  K.  Pendergast, 
Judge. 

Actbm  by  tbe  City  Cab,  Carriage  &  Trans- 
fer Company  against  Z.  H  Hayden,  as  Com- 
missioner of  pnblic  Safety  of  tlie  City  of 
Spokane,  and  others:  From  a  JndKment  for 
plaintiff,  defendants  appeal.  Reromd  and 
remanded,  with  Instructions. 

H.  M.  Stephens  and  Ernest  E.  Sergeant, 
both  of  Spoltane  (Alex.  M.  Winston,  of  Spo- 
kane, of  counsel),  for  appellants.  John  H. 
OleasQu  and  A.  G.  Gray,  botb  of  Spokane, 
for  respondent 


rULLERTON,  J.  Tbe  respondent,  who 
was  [Haintlff  btiUw,  teongbt  this  action, 
against  the  am>dlant8  to  enjoin  them  from 
enforcing  certain  rules  and  regulations  pro- 
mulgated by  the  respondmit  Hayden,  as  com- 
missioner of  pobllc  safety  vt  tbe  ci^  of  Spo- 
kane, Intraded  for  the  regulation  and  ccm- 
tTQl  ct  badu,  omnibuses,  and  othw  Tehldea, 
and  peraoos  In  Charge  of  the  same,  while  at- 
tending upon  the  arrival  of  trains  at 
d«pot  of  tbe  Northern  Pacific  Railway  Cmn- 
IMuy  In.tbat  dty.  tbe  reapondmt  bad  a  de- 
oee  in  ttie  court  below,  and  this  appeal  la 
prosecuted  therefrom. 

Tlie  tradn  of  the  Northern  Pacific  Railway 
Company  exteod  through  the  city  ot  Spo- 
kane In  an  easterly  and  westerly  direction. 
Its  d^iot  gnrands  are  practically  la  the  heart 
of  tiie  dty,  perhaps  a  littl«  to  tbe  easterfy 
tbereot    The  exit  gates  for  passengwa 


therefri^m  open  into  a  street  called  First  ava- 
nue,  which  also  extends  easterly  and  wester- 
ly, practically  paralleling  the  railway  tracks ; 
the  exit  gates  opening  Into  First  avenue  at  a 
point  opposite  the  Junction  of  Bernard  stre^ 
therewith.  Passengers  leaving  the  depot 
grounds  through  these  gates  for  the  hotels 
of  the  city  usually  turn  west  along  First  ave- 
nue using  the  sidewalk  on  the  south  side  of 
tbe  street.  On  April  28,  1912,  the  city  of 
Spokane  by  ordinance  empowered  Its  com- 
missioner of  public  safety  to  make  and  estab- 
lish roles  and  regulations  for  the  control  of 
hades,  omnibuses,  cabs,  'express  wagons,  and 
other  vehicles,  and  persons  In  charge  of  the 
same,  while  attending  at  and  near  the  sever- 
al railway  stations  In  that  dty  to  meet  pas- 
sengers on  the  Incoming  trains,  especially 
empowering  him  to  designate  "the  place  or 
places  at  which  hacks,  omnibuses,  cabs,  ex- 
press wagons,  and  other  vehicles,  and  each 
and  every  vehicle  aforesaid  ahall  be  allowed 
to  stand  at  or  near  such  railway  stations, 
and  alao  make  such  other  rules  and  regula- 
tions aa  may  be  nece±isary  for  the  regulation 
and  control  by  the  police  department  of  all 
hacks,  omnibuses,  cabs,  express  wagons,  and 
other  vehicles,  and  persons  In  charge  of  the 
same,  at  and  near  railway  stations  In  tbe 
dty  of  Spokane." 

Acting  pursuant  to  the  authority  vested  In 
him  by  tbe  ordinance,  the  comnUssloner  of 
public  safety  pr^ared  and  put  into  effect  for 
tbe  control  of  vehicles  at  the  depot  of  the 
Northern  Paciflc  Railway  Company  the  fol- 
lowing regulations:  "Northern  Paciflc  Depot 
Traffic  Relations.  To  be  enforced  from 
and  after  midnight.  April  26th,  1912.  All 
busses  and  other  vehicles  exduslTely  for  bo< 
tel  passenger  service  shall  stand  back  to  the 
curb  on  the  south  side  of  First  avenue,  and 
west  of  the  west  side  of  the  exit  gate,  such 
q^ara  reserved  to  extend  one  hundred  (100) 
feet  vest  on  said  curb  line.  All  such  oon- 
Teyances  to  conspicuously  d^lay  a  card  giv- 
ing names  of  hotels  wWch  they  are  repre- 
senting, and  stating.  'For  hpt^l  passenger 
service  only.'  Each  vehlde  shall  have  e^t 
feet  space  on  curb  line,  spaces  to  be  number- 
ed  from  one  up,  commoicing  at  east  end. 
No  hotel  shall  be  represented  In  this  space 
by  more  than  one  carrier.  The  assignnwit 
to  positions  shall  be  aa  follows:  (1)  Spokane 
HoteL  (2)  Padflc  HoteL  (3)  Pedlcord  Ho- 
tel. (4)  Rldpatfa  HoteL  ((Q  Victoria  Hotel. 
(9)  HaUiday  Hotel.  (7)  Empire  HoteL  (8) 
Cceur  d'Alene  HoteL  ^)  Fairmmt  HoteL 
aO)  Hajestlc-St  Nicholas.  01)  Calumet  Ho- 
teL Each  of  the  above  represented  by  indl- 
Tldnal  bus  or  taxlpab.  Any  other  hotel  wish- 
ing space  in  this  zeeenre  shall  be  assigned  to 
the  west  end  in  the  order  of  their  arolica- 
tlon.  Nothing  In  these  rolea  ahall  be  con- 
strued as  a  concession  to  a  common  carrla 
and  bona  fide  contract  with  hotel  or  hotels 
must  be  had  to  wtitle  r^raentatlves  to  po* 
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slUon  In  tblB  reserre.  Persons  In  chftrge  to 
stand  immediately  at  the  rear  of  tbelr  rebl- 
<de  and  soUcitlng  In  an  ordinary  tone  of  voice 
to  be  allowed  in  this  space.  All  vehicles 
carrying  passengers  for  rooming  bonses  and 
hotels  not  regularly  employed  and  also  cater- 
ing to  r^Iar  passenger  traflSc  shall  stand 
bade  to  the  carb  line  and  occupy  a  position 
on  the  east  side  of  Bernard  street  north  or 
the  north  line  of  First  avenue  and  Imme- 
diately to  the  rear  of  vehicles  not  ovtx  three 
feet  txom  curb  line.  Mo  lend  or  boisterous 
calling  to  be  permitted.  *  *  *  No  «z- 
presB  wagons,  drays,  ha<^s,  automobiles,  inl- 
vate  carriages,  taxlcabs,  transfer  wagons  or 
any  Und  of  vehicle  will  be  permitted  on 
south  side  of  First  avenue  east  of  the  west 
line  of  the  west  exit  gate  except  the  transfer 
bus  and  to  load  or  unload  ba^age  or  pa»- 
sengws,  and  no  stdidtlng  of  business  shall 
Iw  done  while  loading  or  unloading  baggi^ 
or  passengers.  Bxpressmen  when  calling  for 
bafixage  at  the  bas^geroom  door,  first  in, 
first  out,  system,  will  first  secure  the  baggage 
at  the  bsggageroom  door  and  then  drive  up 
with  their  vehicle  and  load  audi  ba^ge  as 
soon  as  possible  and  drive  away.  It  shall 
not  be  permitted  for  any  driver  of  audi  ex- 
press wagon,  his  assistant  or  any  one  accom- 
panying him,  to  solicit  any  new  business 
while  at  or  on  the  d^iot  platfwm.  Z.  B. 
Bayden,  Commissioner  of  Public  Safety." 

The  trial  court  found  that,  when  regula- 
tions'were  first  promulgated  for  the  control 
of  vehicles  attending  at  the  depot,  the  Hotel 
Spokane  was  the  only  hotel  in  the  city  then 
operating  an  onmlbus,  and  that  It  was  then 
assigned  to  the  position  It  now  occupies,  and 
that  thereafter,  as  the  hot^s  named  Installed 
such  omnibuses,  they  were  accorded  spaces 
to  the  westward  of  the  space  assigned  the 
Hotel  Spokane  in  the  order  of  tbelr  applica- 
tions. After  the  promulgation  of  the  order 
by  the  conunlssioner  of  public  safety,  the  re- 
spondent obtained  a  contract  from  a  nnmber 
of  hotels  in  the  city  of  Spokane,  not  listed 
in  the  order  of  the  commissioner,  granting  it 
the  exclusive  right  to  carry  passengers  to 
and  from  snch  hotels  to  the  depot  named, 
and,  on  its  making  this  fact  known  to  the 
commissioner,  was  assigned  a  space  imme- 
diately to  the  west  of  the  space  last  assign- 
ed in  the  commissioner's  order  before  qnoted. 
The  evidence  demonstrated,  and  It  was  found 
by  the  court,  that  the  pecuniary  value  of 
these  epaces  as  locations  decrease  rapidly  as 
they  proceed  westward.  It  was  found  that 
travelers  from  the  arriving  trains,  desiring 
a  hotel,  usually  found  a  satisfactory  one  be- 
fore they  reached  the  end  of  the  line  of  car- 
riages, and  that,  while  the  first  place  occu- 
pied by  the  omnibus  of  the  Hotel  Spokane 
was  an  extremely  desirable  space,  the  one 
to  the  extreme  westward  was  of  little  or  no 
value  for  picking  up  stray  guests  who  bad 
no  definite  hotel  selected  before  tbelr  ar* 
flval  at  the  d^t 


The  respondent  refused  to  recognize  the 
commissioner's  authority  In  the  premises  and 
sought  to  place  its  onmlbus  In  any  vacant 
space  It  found  on  arriving  at  the  depot 
grounds,  regardless  of  the  tact  that  such 
space  had  been  assigned  to  the  use  of  the  ve- 
hicle from  another  hotel.  On  its  driver  be- 
ing forced  to  withdraw  from  such  space  and 
being  threatened  with  arrest  if  he  persisted 
in  placing  his  vehicle  in  any  assigned  space 
other  than  his  own,  this  action  was  brought 
for  an  injunction  as  before  stated.  The  trial 
court  found  the  regulation  unreasonable  and 
void  and  entered  a  decree  setting  it  a8ld& 

[1]  On  perfecting  their  appeal,  the  appel- 
lants sought  to  supersede  the  effect  of  the 
decree  pending  the  lieering  in  this  court, 
maUng  antlication  both  to  the  lower  court 
and  tms  court  Th^  w^  denied  the  right 
end  thereupon  promulgated  a  new  ordn  in 
whldi  the  omnibuses  reinvsentlng  the  several 
hotels  named  were  assigned  spaces  a&  before, 
but  for  limited  times  only;  the  one  at  the 
head  of  the  line  being  required  to  dnqt  to 
die  foot  thereof  at  the  end  of  every  numtb 
and  the  others  moving  one  space  eaaterly. 
The  respondent,  showing  the  foregoing  facta 
by  afitdavit,  moves  to  diamlss  thia  appeal  on 
the  ground  that  titere  baa  been  a  cessation  of 
the  controversy.  But  manifestly  the  motion 
la  not  well  taken.  The  appellants  have  pros- 
ecuted th^  appeal  with  diligence,  and  all 
that  has  been  done,  looking  to  the  regulation 
of  the  v^dee  attending  the  arrival  of  tralna 
at  the  depot  In  question,  has  been  done 
throi^h  necessity,  because  of  the  Inability 
of  the  appellants  to  supersede  the  dearee  and 
thus  keep  in  force  the  regulations  thereto- 
fore In  force.  This  does  not  amount  to  an 
acceptance  of  the  decree,  and,  unless  there 
has  been  such  an  acceptance,  there  is  no  ces- 
sation of  the  controversy.  The  motion  to 
dismiss  Is  denied. 

[2]  The  appellants  first  contend  that  thia 
a<^on  will  not  He,  since  Injunction  la  not  the 
proper  remedy  to  test  the  validity  of  police 
regulations  and  police  ordinances.  It  may  be 
that  the  weight  of  authority  in  other  Jorls- 
dictloQS  SDstatns  this  view,  but  we  have 
heretofore  felt  constrained  to  adopt  the  op- 
posing rule  The  1^1  remedies  of  submit- 
ting to  an  arrest  or  bringing  an  action  in 
damages  are  generally  inadequate,  since  Judg- 
ments obtained  thereon  are  incapable  of  be- 
ing made  operative  against  future  repetitions 
of  the  acts  giving  rise  to  the  action,  while 
the  remedy  by  injunction  Is  (^rative  thnngh- 
out  all  future  time.  Carl  v.  West  Aberdeen 
Land,  etc.,  Co.,  13  Wasb.  616,  48  Pac.  890: 
Walker  v.  Stone,  17  Wash.  578,  BO  Pac.  488; 
Smith  T.  Mitchell,  21  Wash.  536,  6S  Pac.  067. 
75  Am.  St  Rep.  858;  Hlllman  r.  SeatUe,  33 
Wash.  14,  73  Pac.  791;  Ingersoll  r.  Rous- 
seau, 35  Wasb.  92,  76  Pac.  513,  1  Ann.  Gka. 
36;  Wilcox  V.  Henry,  85  Wash.  597,  TT  Pac. 
1055;  Dempsle  v.  Darling,  39  Wash.  129,  81 
Fac.  1S2.   The  more  Importmnt  Question  Is 
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whether  tbe  reffulatlooB  promalgated  by  the 
commissioner  of  public  safety  are  valid. 

[3]  The  general  power  of  munldpaUties  to 
regulate  and  control  the  conduct  of  hackmea 
and  others  soliciting  the  privilege  of  carry- 
ing travelers  from  railroad  depots  to  their 
place  of  destination  cannot,  we  think,  be 
success^Uy  questioned.  This  the  dty  must 
do  tn  the  interest  of  good  order,  public  peace, 
and  safety.  It  is  a  matter  of  common  kaowl- 
edge  that  not  only  are  passengers  themselves 
subjected  to  unnecessary  end  disagreeable 
annoyances  at  such  places  if  hackmen  are 
left  to  pursae  thdr  calling  unrestrained,  but 
that  disorderly  brawling  and  breaches  of 
the  peace  often  occur  among  the  hackmen 
themselves,  and  sometimes  between  a  hack- 
man  and  a  traveler  who  declines  to  submit 
quietly  to  some  particularly  vicious  insnlt. 
The  power,  therefore,  arises  from  the  neees- 
sltlee  of  the  case,  and  the  only  debatable 
question  Is  whether  the  particular  regula- 
tion Is  reasonable. 

[4]  Whether  or  not  It  is  a  reasonable  reg- 
ulation to  require  hackmen  to  keep  them- 
selves and  their  vehicles  within  an  assigned 
space  while  soliciting  for  hotel  patronage 
and  passenger  traffic  at  a  depot  on  the  in- 
coming ef  a  passenger  train  seems  not  to 
have  been  submitted  to  many  courts,  but 
those  passing  upon  the  question  are  unani- 
mous in  the  conclusion  that  such  regulations 
are,  generally  iveakin^  reasonable.  Thus, 
in  Ulnnesota,  the  common  council  of  a  mu- 
nidpallty  passed  an  ordinance  providing  that 
"no  owner  or  driver  of  any  •  •  •  hack 
*  *  *  shall  make  any  stand  or  stopping 
place,  with  or  without  his  vehicle,  while  wait- 
ing for  employment  at  any  place  on  any 
street  or  public  ground  adjacent  to  any  rail- 
road or  railway  depot,  •  •  •  except  In 
tbe  place  or  places  designated  by  the  police 
officer  on  duty,  from  time  to  time,  at  wnctK 
railway  d^tot  or  station."  'a»  court 
tbe  ordinances  reasonable,  saying  that  the 
"asadgnlng  of  a  particular  place  to  each  hack- 
man  would  appear  to  be  peculiarly  and  hap* 
pily  adapted  to  the  preswvatimi  of  order. 
By  this  practice  every  <me  la  Informed  ex- 
actly where  bis  proper  place  la,  so  that  the 
strife  and  Ocmtention  for  particular  places 
which  would  otherwlae  enene  Is  measurably, 
at  any  rate,  prevoited."  (My  of  St.  Paul 
-r.  Smith,  27  Minn.  864,  7  M.  W.  7S4,  88 
Am.  Bep.  296. 

So  in  Indiana  the  dty  of  E^vansvUle  past- 
ed an  ordinance  autiioiiiing  tbe  depot  mar* 
shal  to  designate  tbe  places  where  backs 
and  other  v^cles  should  stand  while  wait- 
ing for  passoigerB  at  the  railroad  d^ts. 
The  validity  of  the  ordinance  was  called  in 
qoestkm  by  a  hatA  driver  who  had  been  ar- 
rested for  vloIaUng  the  marshal's  orders, 
and  tbe  case  bron^t  to  tbe  Supreme  Court 
of  that  8tat&  Passing  upon  the  question, 
the  court  said:  "ThMe  can  be  no  question 
but  that  the  wdinances  authorising  tbe  depot 


marshal  to  prescribe'  the  places  where  omni- 
buses, backs,  and  other  rehiclM  should  stand 
at  the  railroad  depot,  and  requiring  drivers 
to  obey  the  directions  of  police  officers  in 
regard  to  the  places  which  their  respective 
vehicles  should  occupy,  was  a  proper  regula- 
tion, and  one  whldi  the  mnnldpal  authori- 
ties had  Uie  power  to  pass.'^  Veneman  t. 
Jones,  118  Ind.  41,  20  N.  E.  644,  10  Am.  St 
Rep.  100. 

Tn  Massadiusetts  the  dty  of  Boston  passed 
an  ordinance  providing  that:  "No  owner, 
driver,  or  other  person  having  charge  of  any 
hackney  carriage  shall  stand  with  such  car- 
riage to  soUdt  passengers  in  any  street, 
square,  lane,  alley,  or  public  place  wltliin  the 
dty,  other  than  tbe  place  assigned  to  such 
carriage  by  the  board  of  aldermwi,  under  a 
penalty  not  exceeding  twenty  dollars  tor  e&tb 
offense."  One  Matthews  was  accused  and 
convicted  of  having  violated  the  ordinance 
by  Bolldting  tn  the  depot  away  from  the 
place  assigned  to  him,  and  on  appeal  the 
court  held  the  ordinance  valid.  GommOD- 
wealtb  V.  Matthews,  122  Mass.  60. 

In  Kansas,  under  an  ordinance  of  the  dty 
of  Ottawa,  the  city  marshal  designated  the 
positions  to  be  occupied  by  each  vehicle  while 
the  drivers  were  waiting  for  passengers. 
One  Bodley,  a  licensed  faackman,  Ignored  the 
order,  and  was  convicted  of  a  violation  of 
the  ordinance.  On  appeal  the  court  affirmed 
the  conviction,  using  this  language:  "A  reg- 
ulation of  hackmen  and  others  who  soUdt 
passengers  at  railway  stations  is  in  the  In- 
terest of  peace  and  good  order,  and  obvious- 
ly essential  to  the  conrenlence  and  comfbrt 
of  travelers.  The  placing  of  them  under  the 
direction  and  control  of  tbe  dty  marshal 
is  a  reasonable  and  practical  method  of  reg- 
ulation. The  power  to  designate  tbe  position 
for  hackmen  and  solicitors  of  paesengwra 
must  be  placed  In  some  one,  and  no  reason 
is  seen  why  It  may  not  be  properly  given 
to  the  marshal,  a  peace  officer,  whose  duty 
it  is  to  preserve  order  tbrong^out  the  dty. 
We  think  there  was  power  to  regulate  back- 
m^,  and  that  It  has  been  exerdsed  In  a 
reasonable  and  valid  way."  City  of  Ottam 
V.  Bodley,  67  Kan.  ITS,  72  Pac.  545. 

These  cases  make  It  clear  that  tbe  mere 
fact  that  the  regulations  provide  for  the  as- 
signment of  each  vebide  to  a  partlcnlar  place 
does  not  render  them  nnreasonaUe;  hence 
that  result  can  fallow  In  the  present  case 
only  because  the  places  assigned  are  not  of 
equal  value  as  positions  for  tbe  aolldtation 
among  Oie  Incoming  passengers  for  patrmi- 
age  of  tbe  hotel  tbey  represent  But  it  has 
seemed  to  us  lhat  this  Is  not  soffldent  to 
condemn  the  regulation.  The  soUdtatlon  of 
Incoming  passengers  for  this  purpose  has 
nothing  to  do  with  tbe  public  weal,  nor  wltb 
the  duty  of  hackmen  as  common  carriers. 
Tbe  soUdtatlon  is  a  purely  private  business 
pertaining  solely  to  the  private  emolument 
of  tbe  solldtor  or  bis  employer,  in  which 
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neither  the  traveler,  the  mnnicIpaUty,  nor 
the  general  pabUc  has  any  Interest  It  would 
seem  to  follow  that  a  regulation  for  the  put>- 
llc  interests,  concededly  reasonable  in  so 
far  as  public  rights  are  concerned,  should 
not  be  rendered  unreasonable  simply  because 
it  confers  upon  one  person  the  advantage 
over  another  In  the  prosecution  of  a  private 
business.  We  do  not  think  it  does  so,  and 
are  constrained  to  hold  that  the  regulations 
complained  of  are  within  the  power  of  the 
dty  authorities. 

The  respondrat,  In  support  of  the  decree 
of  ttie  trial  court,  dtes  and  relies  upon  the 
cases  holding  that  railroad  companies  may 
not  grant  to  one  person,  or  company  of  per- 
sons, the  exclusive  privilege  of  going  onto 
its  depot  grounds  to  solicit  from  passengers 
the  right  to  convey  them  from  the  depot  to 
their  point  of  destination.  But  It  has  seem- 
ed to  us  that  these  cases  are  not  in  point 
on  the  question  before  us,  except,  perhaps, 
only  remotely  by  way  of  analogy.  If,  how- 
evei^,  the  fact  were  otherwise,  we  could  not 
follow  the  principle  announced  by  them,  as 
in  our  Judgment  they  do  not  represent  ei- 
ther the  weight  of  authority  or  the  better 
reasoning  on  the  question  discussed ;  the  cas- 
es pro  and  con  on  the  subject  will  be  found 
collected  in  the  opinion  of  Frick,  J.,  In  the 
case  of  Oregon  Short  Une  R.  Co.  v.  Davld> 
son  et  aL,  33  Utah,  370,  94  Pac.  10,  16  U 
R.  A.  (N.  S.)  777,  14  Ann.  Cas.  489. 

Tbeae  considerations  require  that  the  judg- 
ment of  the  trial  court  be  reversed,  and  the 
cause  remanded,  with  instructions  to  enter 
a  Judgment  In  favor  of  the  appellants,  de- 
fendants below,  to  the  effect  that  the  plain- 
tUC  take  nothing  by  its  action,  and  for  costs. 
It  is  80  ordered. 

MOHMT,  ICAIN,  and  IIOBBIS,  JJ,  con- 
cm 

(7S  Wub.  U8) 

STERN  et  nx.  v.  CITT  OF  SPOKANE. 

(Supreme  Cknirt  of  Washington.   April  18, 
1913.) 

1.  MumciPAX.  GoBPOBATions   (|   8SS*)  — 

STBBira— LOCATIO  N— Oeaok. 

An  abutting  owner,  being  bound  by  the  in- 
tent and  purpose  of  the  origlaal  dedicator,  can* 
not  claim  damages  remilUng  from  the  original 
grade  of  the  street  in  front  of  his  property,  the 
dedication  implying  an  agreement  of  the  dedi- 
cator and  his  successors  in  intereet  that  the 
city  may  establish  grades  and  improve  streets 
in  aid  of  such  use. 

pld.  Note^Fw  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  92&-928;  Dec.  Dig. 
f  S8S.*] 

2.  MCNICIPAL  COBPOBATIONS  ($  387*)  —  lu- 
FBOVEMENT  OF  STREETS— BbI DOBS. 

The  power  to  establish  grades  and  improve 
streets  in  a  city  imposea  a  doty  on  Its  adminis- 
trative ofBccrs  to  keep  them  in  proper  repair 
to  build  and  repair  bridfceB,  and  to  remove  them 
and  build  others  in  their  places  when  neoeasa- 
ry,  and  hence  the  city  is  net  liable  for  resulting 


injuries  to  abutting  property  not  caused  bj  an 
entry  thereon  or  negligence  in  doing  the  work. 

[EA.  Note.— For  other  cases,  see  Municipal 
^^rations,  Gent  Dig.  |  990;  Dec.  EMg.  | 

8.  Appbaz.  and  Ebbob  (H  B62*)— Atvidatii^ 
Statement  of  Facts. 

Where  an  affidavit  is  filed  in  saroort  of  a 
motion  for  a  new  triat  for  alleged  miacondiict 
of  a  Juror,  it  should  be  made  a  part  of  the 
statement  of  facts,  if  it  is  to  be  considered  on 
appeal. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  H  2«9&^99;  Dec  Dig.  | 
662.*] 

Department  1.  Appeal  from  Snperlor 
Court,  Spokane  Gonn^;  Bt.  K.  PmdAtgut^ 
Judge. 

Actton  1^  Samoel  B.  Stem  and  wife 
against  the  City  of  Spokana  Jadgment  for 
defendant,  and  plaintUfe  appeal.  Affirmed. 

Robertson  &  Miller  and  3.  W.  Hancox,  all 
of  Spokane,  for  appellants.  H.  M.  ^phens 
and  William  El  Richardson,  both  of  Spokane, 
for  respondent 

CHADWICE,  J.  Plaintifrs  are  the  owners 
of  a  three-story  brick  building  and  an  ad- 
Joining  frame  structure  In  the  city  of  Spo- 
kane. The  lower  floor  of  these  buildings  is 
devoted  to  business  uses,  and  the  upper  floors 
are  used  as  a  hotel  and  lodging  house.  The 
city  of  Spokane  Is  built  on  either  tide  of 
the  Spokane  river,  and  the  city  has  for  a 
long  time  maintained  a  steel  bridge  on  Mon- 
roe street;  It  b^ng  the  principal  connectiag 
street  between  the  north  and  south  8lde& 
The  old  bridge  being  adjudged  to  be  Insecure, 
the  city  closed  it  for  traffic  on  January  1, 
1909,  and  Immediately  began  the  work  of 
constructing  a  new  concrete  bridge,  the  main 
span  of  the  new  structure  being,  as  we  are 
informed,  the  longest  arch  of  like  constmo 
tion  In  the  world.  In  order  to  facilitate  the 
work  of  dismantling  the  old  and  erecting 
the  new  bridge,  the  dty  erected  two  high 
towers  In  the  street  in  front  of  plaintiff's 
property.  Over  these  towers  cables  were 
run  to  and  over  like  towers  to  the  opposite 
side  of  the  river.  These  cables  were  used 
as  an  aSrlal  tramway,  ovw  whidi  the  old  ma- 
terial was  removed,  and  the  ftilse  work  and 
new  material  \ras  carried.  The  dty  also 
erected  a  house  in  the  street  and  installed 
an  engine.  This  engine  furnished  power  to 
run  the  tramway.  The  free  use  of  plain- 
tiffs' property  was  interrupted,  and  this  ac- 
tion was  brought  to  recover  damages  alleg- 
ed to  have  been  auflWed  tn  the  way  of  loat 
rents,  etc. 

Without  Indulging  in  unnecessary  detail, 
it  may  be  said  that  the  plaintiffs  base  thdr 
right  of  recovery  upon  the  allegations:  Tliat 
the  act  of  the  dty  la  a  damaging  within  Uie 
meaning  of  section  16,  art  1,  of  the  Oon- 
sUtution,  and  that  they  are  entitled  to  have 
their  damages  assessed  in  money;  that,  if 
the  right  of  the  city  be  sustained,  tlie  work 
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was  negligently  and  carelessly  done;  that 
the  plans  were  defective;  and,  finally,  If  It 
be  held  to  be  otherwise,  an  unreasonable 
time  was  consumed  in  finishing  the  work. 
The  case  was  tried  to  a  Jury  and  a  general 
verdict  was  returned  In  favor  of  the  dty. 

The  following  Interrogatoriee  were  sub- 
mitted to  and  answered  by  the  Jury: 

'*No.  1.  Was  there  unreasonable  delay  In 
the  construction  of  the  bridge,  and,  If  so, 
what  was  the  excess  of  time  over  and  above 
a  reasonable  time?   A.  No. 

"No.  2.  Did  the  plalnUffs  sufter  any  loss  of 
rentals  by  reason  of  the  wrongful  construc- 
tion or  placing  of  any  of  the  structures,  ma- 
chinery or  appliances  used  In  building  the 
bridge,  and.  If  so,  what  was  the  amount  of 
such  loss?.   A.  No. 

*Vo.  8.  ZMd  the  plaintiffs  suffer  any  loss  of 
reotal  on  account  of  any  negligence  In  the 
nee  or  operation  of  any  of  the  machinery 
or  appliances  used  in  building  the  bridge, 
and.  If  so,  how  much?  A.  No.** 

The  trtal  was  a  long  one,  and  the  testi- 
mony took  a  wide  range.  It  was  conflicting 
upon  all  the  material  Issues,  and  In  conse- 
quence we  feel  bound  by  the  verdicts,  general 
and  spedial,  and  hold  without  further  dls- 
CDflsion  that  tiie  work  was  not  negligently 
done,  and  that  the  dty  did  the  work  within 
a  reasonable  time.  It  follows  then  that  there 
can  be  no  damage  unless  It  be  under  the 
bill  of  rights.  Appellants  state  their  position 
In  broad  terms.  It  ia  that  an  owner  of  land 
abutting  a  .street  Is  given  a  cause  of  action 
for  any  Invasion  of  bis  property  or  right  of 
occupation,  or  fbr  any  act  that  may  Injure 
the  rental  value  of  his  pnqierty;  and,  if 
the  occupation  of  a  street  Interferes  with 
the  owner's  use  and  enjoyment  of  property 
In  greater  decree  than  la  suffered  by  the 
public  g^rally,  tliat  he  Is  entitled  to  com- 
pensation for  such  use  or  taking  Irrespective 
of  any  negligence  or  omission  arising  in  or 
growing  out  of  the  prosecution  of  the  work. 
AppeUantB  rely  on  the  following  cases: 
Smith  T.  St  Paul,  etc,  B.  Go..  S9  Wash.  865, 
81  Pac.  840^  70  L  R.  A,  1018,  109  Am.  St 
Bcp.  889;  Iiond  v.  Idaho-Wash.  Nor.  Ry., 
60  Wash.  B74,  ST  Fac.  SeS.  126  Am.  St  Rep. 
916 ;  Brown  r.  Seattle.  6  Wash.  36,  81  Pac. 
818,  82  Fac.  214^  18  Ia  B.  A.  161;  Famandls 
Gt.  Nor.  Ry.  Go.,  41  Wash.  486;  84  Fac. 
18,  6  li.  B.  A.  (N.  S.)  1086.  Ill  Am.  St  Rep. 
1027;  State  ex  leL  Smith  v.  Snperior  Court, 
26  Wash.  27^  66  Fac.  886;  lUgney  v.  Tay- 
ItUt  102  in.  67;  Chicago  v.  Taylor.  126  IT. 
8.  161.  8  Sup.  Gt  820.  81  L.  Ed.  6S8. 

[1]  TUa  court  has  held  in  common  with 
the  majori^  of  the  courts  in  this  country 
that  the  individual  la  bound  by  the  Intent  and 
pnxpose  of  the  original  dedicator,  and  that 
an  abutting  owner  cannot  claim  damages 
resuItlBg  from  an  original  grade,  Fletch- 
er V.  Seattie,  43  Wash.  627,  86  Pac  1046, 
88  Pac  843 ;  Dttor  v.  Tacnma,  67  Wash.  50, 
106  Pac  478,  107  Fac  1061.   And  that  "the 


dedication  of  streets  and  alleys  to  the  |>ob- 
11c  use  Implies  an  agreement  of  the  dedi- 
cator and  his  successors  In  interest  that  the 
dty  may  establish  grades  and  Improve 
streets  thereto  in  aid  of  such  use."  Wood 
T.  Tacoma.  66  Wash.  266,  119  Pac.  859. 

[2]  The  power  to  establish  grades  and  Im- 
prove streets  Imposes  a  duty  on  the  admin- 
istrative officers  of  a  city  to  keep  them  in 
proper  repair,  to  pave  and  repave,  to  take 
out  worn  material  and  to  r^lace  It  with 
new,  to  build  and  repair  brl^^  to  remove 
them,  and  to  build  others  In  thdr  place.  It 
is  a  duty  Imposed  by  statute,  and,  If  omitted, 
subjects  the  dty  to  resultant  damages.  It 
has  never  been  held  that  a  munldpallty  was 
liable  for  damages  consequent  upon  a  per- 
formance of  a  duty.  The  Intent  of  the  ded- 
icator to  submit  his  property  to  ttie  dty 
for  the  eatabUsbment  of  grades  and  the 
building  of  streets  and  bridges  bdng  estab- 
lished. It  follows  by  the  same  inteat  that 
the  city  may  as  occasion  requires  occupy 
the  streets  for  the  purpose  of  making  or 
maintaining  an  open  and  passable  highway 
in  front  of  the  abntttng  property.  The  cas- 
es dted  by  appellants  are  not  In  point  In 
all  of  them  the  act  complained  of  was  such 
that  it  permanently  changed  a  physical  con- 
dition, either  destroyed  the  use  of  the  street 
or  added  an  additional  servitude,  as,  for  in- 
stance, In  the  case  of  Sweeney  v.  Seattle. 
67  Wash.  678.  107  Fac  843.  which  is  relied 
on  by  appellants.  Although  not  Indicated  In 
the  opinion,  the  damage  there  sou^t  to  be 
recov^vd  arose  out  of  a  tegrade  of  Pine 
street  in  the  dty  of  Seattle  In  such  <a8es 
damages  are  recoverable.  In  doing  Its  wwk, 
the  dty  left  a  pwmanent  obstruction  at  the 
end  of  an  alley,  whldi  was  essential  to  the 
use  of  the  plaintUTs  pn^rty.  If  the  tetti- 
mony  had  shown  a  temporary  obstruction 
inddent  to  the  r^Mjr  of  the  street,  no  re- 
covery would  have  been  allowed.  TbB  logic 
of  that  case  la  that  all  proper^  Buffering  a 
direct  damage  on  account  of  a  tegrade  la 
entitled  to  conipensatlon. 

[9]  Appellants  charge  counsel  wlUk  mlscon- 
dnct,  and  a  Juror  with  Interest  The  mo- 
tion for  a  new  trial  was  filed  Hay  18th.  and 
a  supporting  affidavit  was  filed  May  81st 
The  affidavit  Is  not  made  a  part  of  the  state- 
ment of  facts.  Although  not  properly  be- 
fore UB  (Spoar  Spokane  Turnvweln  Ga, 
64  Wafib.  208. 116  Pac  627;  Sakal  v.  Kelley. 
66  Wadi.  172,  119  Pac  190^,  we  hAve  ex- 
amined the  affidavit  and  find  that  it  does 
not  warrant  a  new  trial. 

Counsel  askB  why  Terdlets  in  personal  In- 
jury cases  growing  oat  of  the  work  complain- 
ed of  have  hem  returned  and  sustained  up- 
on the  theory  Uiat  the  dty  negligently  oon- 
structed  an  ardi  which  fell  causing  an  un- 
foreseai  and  uneiq;>ected  delay.  We  cannot 
answer.  Th9  fnct  that  one  Jury  will  dedde 
8  question  of  fiict  one  way,  and  another  will 
dedde  it  in  a  contrary  way,  does  not  raise 
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a  question  of  law,  nor  Is  the  Tercet  in  one 
case  reviewable  or  to  be  considered  as  evi- 
dence in  another. 
Afflnued. 

CROW,  C.  Jh  and  GOSE;  MOUNT,  and 
PABKBB,  JJ.,  concur. 


(73  Waab.  122) 

HlfiBEB  T.  CITX  OF  SPOKANE. 

(Sopreine  Court  of  Wasbinrton.   April  18, 

1913.) 

1.  MuNioiPAi.  CoBPORA-nona  (J  387*)— PtiB- 

LIO  IHPBOVBICKNTS  —  CoaSTBDCTIOIT  OF 
BBXDOB— INJUBIES  TO  ADJOININO  PbOPEBTT 

— Natubb  of  Lubiutt. 

Where  a  city  in  conBtmcting  a  bridge  to 
can?  a  street  over  a  river  oi>erated  a  hoistiiie 
engine  from  which  smoke,  soot,  grease,  cinders, 
and  other  substancea  were  thrown  on  plaintifiTs 
adjoining  premises,  destroyins  the  paint,  paper, 
plastering,  etc.,  and  causing  the  tenants  to 
move  away,  but  there  was  no  physical  invasion 
of  tiie  property  by  the  city  beyond  the  street 
line  or  a  physical  projection  of  the  instrumen- 
talities ased  to  carry  on  the  work  over  such  ad- 
joining property,  plaintiff  could  only  recover 
damages  on  proof  that  the  work  was  negligently 
accomplished. 

[Ed.  Note.— For  other  cases,  gee  Honlcipal 
^^ratlons.  Cent  EHg.  1  930;  Dec.  Dig.  S 

2.  MumciPAL  Cobpobations  Q  404*)— Pub- 

UC  lUPaoVBUKinft—lKJUBT  TO  AUJOHVINO 
PboPBBTT— LUUIATIONB. 

Where  an  adjoining  property  owner  sub* 
tains  damage  by  a  physical  invasion  of  his 
property  beyond  the  street  line,  or-by  a  physi- 
cal projection  over  his  adjoining  property  of 
the  instrumentalitieB  used  by  the  city  to  carry 
on  the  work  of  constructing  a  bridge,  he  may 
restrain  the  prosecution  of  the  work  or  permit 
it  to  continue  and  recover  damages  at  law. 

[Ed.  Note.— For  other  caaei,  see  Municipal 
Corporations,  Cent  Dig.  H  98M81, 
Dec  Dig.  {  404.*] 

3.  Municipal  CoapoRATiONa  (S  396*)— Tak- 
ing OB  Dauagino  Pbopebty  —  Offset  of 
Benefits. 

Where  property  of  an  adjoining  owner  is 
damaged  by  physical  invasion  by  a  city  in  the 
work  of  constructing  a  bridge,  the  amount  of 
damage  sustained  is  subject  to  a  set-off  for  ben- 
efits as  provided  by  Const,  art  1,  S  18. 

[Sd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  949-851,  1058, 
1068;  Dec  Dig.  8  896.*] 

4.  MumCIPAI.  COBPOBATIONS  (i  404*)— Claius 
— Injubiks  to  Pbopebty— Notice  of  Claim. 

Bern.  &  Bal.  Code,  S  799S,  and  Spokane 
City  Charter,  art.  12,  |  115,  requiring  notice 
to  the  city  of  claims  for  damages,  did  not  pre- 
vent plaintiff  from  filing  a  claim  for  damages 
to  his  property  by  the  construction  of  a  bridge 
before  the  work  was  finished,  since,  though 
plaintifE  could  not  recover  more  than  the 
amount  stated  in  his  claim,  such  rale  did  not 
preclude  him  from  anticipating  Us  damages 
where  the  trespass  was  certain  to  continue  un- 
til the  work  was  completed. 

[Ed.  Note.— For  otW  cases,  aee  Municipal 
Corporations.  Cent  Dig;  H  888-801,  898-8TO; 
Dec  Dig.  I  404.*] 

Depertm^t  1.  Appeal  from  Superior 
Court,  Spokane  County ;  I  William  A.  Hnneke, 
Judge. 


Action  by  John  Q.  F.  Hieber  agalnat  the 
City  of  Spokane.  Judgment  for  plaintiff, 
and  defendant  appeals.  Berersed  and  re- 
manded* 

H.  M.  Stephens,  Wm.  E.  Blchardsoiit  and 
Bruce  Blake,  all  of  Spokane,  for  appelant 
E.  O.  Connor,  of  Siwkane,  tor  respondent 

CHADWICK,  J.  This  case  grows  out  <rf 
the  same  state  of  facts  as  the  case  of 
Stem  T.  Spokane,  131  Pac  476.  In  this 
case,  however,  damages  are  not  claimed  be- 
cause of  the  occupation  of  the  street,  bat 
"only  for  physical  Injuries  to  the  building, 
the  reasonable  cost  of  repairing  the  same, 
and  loss  of  rental  value,  only  in  the  de- 
crease In  the  fair  rental  values  caused  by 
by  the  casting  of  smoke,  cinders  or  grease 
or  other  substances  on  plaintiff's  property.** 
Appellant  further  says:  "This  is  a  case  for 
damages  to  the  respondent's  building  caused 
by  the  appellant  in  carrying  on  the  work  of 
constructing  the  bridge  so  negligently,  care- 
lessly, and  recklessly,  and  without  due  care 
operating  the  engine,  machinery,  cables, 
buckets,  etc.,  whereby  soot,  smoke,  grease, 
cinders,  and  other  substances  were  thrown 
in  and  upon  the  building.  The  paint,  paper, 
plastering,  etc.,  of  the  building  were  destroy- 
ed and  tenants  driven  from  the  bnlldiog.  It 
was  an  invasion  of  property  rights  for  which 
the  dty  must  respond  In  actual  damages." 
It  Is  the  contention  of  the  city,  as  it  was 
In  the  Stem  Case,  that  it  is  not  liable  for 
such  damages  as  are  necessarily  Incident  to 
the  work,  and  can  only  be  held  to  answer 
for  such  damages  as  may  result  from  Its 
negligence,  and  that  the  case  was  not  sub- 
mitted to  the  jury  upon  this  theory  of  the 
law.  The  city  undertook  by  a.^  appropriate 
motion  to  have  the  issue  defined  more  clear- 
ly. Its  motion  was  overmled;  and,  while 
ttie  ruling  was  probably  technlcaUy  correct. 
It  might  well  have  been  allowed  In  the  In- 
terest of  clarity. 

[1]  The  court  in  its  Inatructions  properly 
excluded  damages  for  occupying  the  street 
but  evidently  proceeded  upon  the  theory 
that  the  city  vras  liable  in  any  event  for 
any  physical  Injury  to  the  abutting  proper- 
ty.  The  jury  were  told: 

"(4)  This  right  in  the  city  to  occupy  Mon- 
roe street  to  place  machinery  and  to  do 
work  upon  is  limited  to  the  street,  and  does 
not  extend  to  adjacent  private  property,  so 
that  if  in  the  progress  of  the  work  the  dty 
caused  any  substance  to  be  thrown  or  cast 
upon  the  property  of  plaintiff.  Injuring  it, 
the  dty  would  be  liable  to  the  plaintiff  for 
any  damage  done  thereby.  Hence  if  you 
find  by  the  preponderance  of  the  evidence 
that  In  the  progress  of  the  work  the  dty 
caused  smoke  or  cinders  or  grease,  or  wa- 
ter, or  other  substances  to  be  thrown  or 
cast  upon  plalntlCTs  properly,  and  yon  fur- 
ther find  that  plaintlfrs  proper^-  was  tbera- 
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by  damaged,  then  tbe  idtjr  would  be  liable 
for  the  damace  ao  done. 

**(6)  Plaintiff  also  claims  damage  by  rea- 
•on  of  alleged  vibration  of  bla  building, 
causing  damage  and  lessening  Its  rental  ral- 
nei  Before  tbe  plaintiff  will  be  entitled  to 
compensation  on  this 'account,  be  mnat  show 
b7  the  pr^nderance  of  the  evidence  that 
tbe  work  done  by  the  city  In  the  construc- 
tion of  the  bridge  canaed  plaintiff's  build- 
ing to  Tlbrate,  and  Injured  It  physically,  or 
decreased  Its  rental  nine,  and.  If  you  find, 
then  the  defendant  would  be  liable  for  such 
damage  so  done,  as  shown  by  ttM  pr^ondei^ 
ance  of  the  erldence." 

The  court  refused  to  give  all  Instructions 
predicated  upon  the  theory  of  negligence, 
and,  as  wlU  be  seen,  directed  the  minds  of 
tbe  jury  away  from  It  with  great  care.  The 
effect  of  the  instractlona  was  that,  although 
tbe  dty  might  occupy  the  street,  It  could 
not  use  It  or  the  alliances  necessary  to 
carry  on  its  work  without  being  liable  In 
any  event  The  court  btid  the  cl^  to  such 
damages  as  might  be  inddent  to  a  lawful 
p^ormauce  of  duty,  whereas  the  law  is 
tbat  It  Is  liable  only  for  its  negligence.  We 
may  assume  that  tbe  erection  of  a  structure 
of  the  magnitude  of  the  Monroe  street  bridge 
would  call  for  cables,  tramways,  falsework, 
and  engines  (they  are  all  referred  to  In  tbe 
testimony).  While  luch  work  is  in  progress, 
there  Is  a  certain  annoyance  and  depriva- 
tion of  propertr  right  But,  If  the  work  Is 
done  with  due  care,  there  can  be  no  recov- 
erj,  for  cables  and  trams  cannot  be  operated 
without  vibration,  and  engines  cannot  be 
operated  without  throwing  cinders,  soot,  and 
■team.  Whether  these  things  could  have 
been  avoided  by  the  exercise  of  due  care 
depends  upon  the  facts  and  drcnmstances 
of  the  particular  case.  It  Is  the  duty  of  a 
dty  to  maintain  streets  and  bridges,  and 
such  Inconveniences  as  necessarily  follow 
tbe  performance  of  tbat  duty  are  a  burden 
tbe  property  owner  must  bear.  As  in  tbe 
Stem  Oase,  respondent  relies  upon  Smith  v. 
St.  P.,  M.  &  M.  By.  Co.,  88  Wash.  861,  81 
Fae.  840,  70  L.  H.  A.  1018,  100  Am.  Bt  Bep. 
880.  and  kindred  cases.  Those  eases,  as  ex- 
plained in  dute  T.  North  Takima  &  Valley 
By.  Co.,  62  Wash.  B81,  114  Pac  618,  and 
De  Kay  v.  North  Takima  A  Talley  R.  Oo., 
129  Fac  074,  do  not  doiy,  but  rather  afflrm. 

rlgSit  of  the  titj.  It  Is  only  when  tbwe 
has  been  as  actual  taking  or  a  damaging 
tbat  Is  not  oonseqiient  npon  tbe  exevdse  of 
TeasonaUo  cars  In  tte  perfMauuioa  ot  the 
work  tbat  tbe  city  wni  be  bdd  UaUew 

[2J  Of  eoorse,  the  elty  would  be  liable  for 
any  damage  resolUiig  Crooi  a  physical  Inva- 
don  of  the  property  beyond  tbe  street  line, 
or  a  physical  projection  of  tbe  instrumentali- 
ties vsed  to  cany  on  tbe  work  orer  tbe  ad- 
joining propertT'  U  it  abtmld  appear  tbat 
an  owner  wiU  suffer  sndi  damages,  bo  may 
isstraln  tbs  prosecution  of  the  work,  or  he 


may  prainlt  It  to  go  on,  dalmlng  his  dam- 
ages In  an  action  at  law.  Lund  v.  Idaho  & 
Wash.  N.  B.  C3o.,  60  WadL  674,  97  Pac.  666, 
126  Am.  St  Rep.  016;  Kell  v.  Grays  Harbor 
&  P.  8.  By.  Co,  127  Pac.  1118. 

[I]  The  rule  of  damages  In  either  event 
Is  the  same,  and  a  taking  or  damaging  by  a 
municipality  is  subject  to  an  offset  for  bene- 
fits, nnder  section  16,  art  1,  of  the  Oonstltu- 
tlon.  Lincoln  County  t.  Brock,  87  Wash.  14^ 
79  Pac.  477. 

[4]  Plaintiff  filed  a  claim  for  damages  on 
June  17,  lOlL  The  bridge  was  not  finished 
and  the  work  progressed  for  some  months 
thereafter.  The  dty  contends  that  no  claim 
was  filed  for  the  damages,  If  any,  whldi 
must  have  accrued  after  June  17th.  Tbe 
claim,  although  Introduced  and  marked  as 
an  exhibit.  Is  not  to  be  found  In  tbe  record. 
Assuming  that  It  recites  a  claim  for  con- 
tinuing damages,  as  asserted  in  respondent's 
brief,  we  think  It  sufDdently  complies  with 
the  requirements  of  the  ordinance.  It  is 
probably  true  that  respondent  could  not 
have  maintained  a  suit  for  more  than  the 
amount  stated  in  the  claim.  Dunkln  v. 
HoQulam,  66  Wash.  47,  106  Pac.  149.  But 
this  rule  should  not  preclude  him  from  an- 
tldpatlng  his  damages,  where  the  trespass 
was  certain  to  continue  until  the  woric  was 
completed.  Tbe  notice  must  have  met  the 
requirement  of  tbe  statute.  Bern.  &  Bal. 
Code,  i  7995;  Spokane  Charter,  art  12,  | 
115.  TThis  court,  in  common  with  ell  other 
courts,  has  uniformly  held  tbat  the  object 
of  these  ordinances,  and  the  theory  upon 
which  tbey  were  sustained,  was  notice  so 
that  the  dty  might  be  able  to  prepare  for 
the  trial  of  the  cause  if  It  was  deemed  ex- 
pedient not  to  settle  tbe  dalm**  Hase  v. 
Seattle,  61  Wash.  174.  98  Pac.  870,  20  L.  B. 
A.  (N.  S.)  988.  While  not  within  the  facts, 
this  ease  falls  within  the  logic  of  Falldln 
T.  Seattle,  67  Wash.  807,  106  Pac.  914. 

Bevarsed  and  remanded  fi>r  a  new  triaL  - 

GBOW.  G.  J.,  and  OOSB,  MOUNT,  and 
PABKBB,  J  J„  eonear. 


rrs  wwb.  •> 

SIHGLBT  T.  SDfPSON  et  aL 

(Supreme  Court  of  WashlngtOD.  April  16, 
1913.) 

Wills  ({  489*>— DniaKATioir  or  [xoATn— 

Pabol  Bvidbrck. 

In  construing  a  bequest  to  *iny  friend 
Bichard  H.  Simpson."  parol  evidence  m  admis- 
sible to  ihow  uiat  testator  intended  to  make 
the  beqnest  to  "Hamilton  Boas  Simpson,** 
though  tesutor  had  an  aeqnabitance  named 
•Tlichard  H.  Simpson.** 

[Dd.  Note.— For  other  cases,  see  Wills,  Gent 
IHr  H  1087-lMO:  Dec^  Dig?l  489.«] 


JD^axtnwntl.  A^ieal tkem Snpsrlor Court, 
mng  Coon^;  King  Dykeman,  Judge; 
PetlUoa  by  XL  S.  Slegley,  uceeutor  and 
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trnstee  ot  the  estate  of  M.  J.  Heney,  deceas- 
ed, against  HamlltoD  Ross  Simpson  and  an- 
other. From  the  Judgment,  defendant  Rich- 
ard H.  Simpson  appeals.  Affirmed. 

Solon  T.  WllUams,  of  Seattle,  for  aj^iel- 
lant.  Dorr  &  Hadl^,  of  Seattle,  fOr  respond- 
ent. 

MOUNT,  J.  The  question  In  this  case  Is 
whether  parol  evidence  Is  admissible  In  the 
construction  of  a  will  which  devises  "unto 
my  friend  Richard  H.  Simpson  the  sum  of 
six  thousand  dollar,"  where  the  legacy  Is 
claimed  by  each  of  two  persons,  one  named 
"Klchard  H.  Simpson"  and  the  other  "Ham- 
ilton Ross  Simpson."  The  facts  are  briefly 
as  follows:  M.  J.  Heuey,  a  bachelor,  died  on 
October  11,  1910,  In  San  Frauelsco,  Cal., 
leaving  an  estate  valued  at  between  $750,- 
000  and  $1,000,000.  Prior  to  his  death  he 
made  a  will  by  which  he  left  his  estate  to 
certain  relatives  and  friends.  The  sixteenth 
clause  thereof  provided  as  follows:  "I  give, 
devise  and  bequeath  unto  my  friend  Richard 
U.  Simpson  the  sum  of  six  thousand  dollars, 
and  I  direct  that  my  executors  and  trustees 
hereinafter  named  pay  the  same  to  him  as 
soon  after  my  death  as  the  condition  of  my 
estate  in  the  discretion  and  judgment  of  my 
executors  will  permit"  Thereafter  the  will 
was  duly  probated  in  King  countyt  in  this 
state.  Executors  and  trustees  were  appoint- 
ed, and  one  Richard  H.  Simpson  and  one 
Hamilton  Rosg  Simpson  each  claimed  the 
legacy  mentioned  In  the  section  of  the  will 
above  quoted.  The  executor  then  filed  a  peti- 
tion,- asking  the  court  to  bring  the  said  claim- 
ants in  and  determine  the  disputed  claims. 
This  was  accordingly  done  under  the  statute. 
Each  of  the  claimants  appeared  and  set  up 
his  claim.  The  lower  court  thereupon  heard 
evidence,  and  determined  that  Hamilton  Ross 
Simpson  was  intended  as  the  beneficiary  un- 
der the  will,  and  directed  the  executor  to  pay 
the  legacy  to  blm.  Richard  H.  Simpson  has 
appealed  from  that  order. 

He  argues  that  parol. evidence  la  not  ad- 
missible to  prove  that  the  testator  when  he 
used  the  name  lUchard  H.  Simpson  meant 
Hamilton  Ross  Simpson,  when  there  is  a 
Richard  H..  Simpson  in  existence  who  claims 
under  the  wilL  "It  is  well  settled  that  parol 
evidence  la  not  admissible  to  add  to,  vary,  or 
contradict  the  words  of  a  written  will,  not 
only  because  the  will  itself  is  the  best  evi- 
dence of  tiiB  testator's  intention,  but  also 
because  wills  are  required  by  the  statute  of 
ftauda  to  be  In  writing."  80  Am.  &  Eng. 
Kncy.  Law  (2d  Ed.)  073.  "It  may  be  stated 
gatenXly  that,  where  the  beneflctery  under 
a  will  ia  not  designated  with  iwecislon,  parol 
evidence  ia  admissible  to  show  who  was  in- 
tended. Thus,  where  a  latent  amUgnity  re- 
sults from  the  fact  that  the  description  of 
the  legatee  or  devisee  is  perfectly  answered 
1^  two  or  more  persons,  or  Is  applicable  in 
part  to  two  or  more  persons,  parol  evidence 


to  identify  the  person  Intended  Is  admbslble. 
But  where  there  Is  no  amblgoitr,  and  the 
object  of  the  testator's  bounty  is  sufficiently 
designated  by  plain  language,  so  that  it  is 
clear  who  was  Intended,  the  construction  is 
for  the  court,  and  parol  evidence  is  inadmis- 
sible, although  It  might  be  thereby  shown 
timt  the  testator's  Intention  was  entirely  dif- 
ferent from  that  expressed  in  the  will."  30 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  w,  682, 
683.  "Where  the  language  of  a  will  Is  doubt- 
ful or  ambiguous,  parol  or  extrinalc  evidence 
is  admissible  for  the  purpose  of  assisting  the 
court  in  ascertaining  its  meaning.  *  •  • 
Thus,  wh(ire  there  are  two  things  or  per- 
sons both  answering  exactly  to  the  thing  or 
person  described  In  the  will,  or  where  the 
person  or  thing  does  not  answer  precisely  the 
description  given,  parol  evidence  may  be  re- 
ceived In  order  to  ascertain  which  person  or 
thing  was  intended.  •  •  • "  40  Cyc  pp. 
1429,  1430.  "In  cases  of  equivocation,  as 
where  the  will  or  a  provision  thereof  applies 
equally  as  well  to  two  or  more  objects  or 
persons,  evidence  of  statements  or  declara- 
tions made  by  the  testator  at  the  time  of  the 
execution  or  about  the  time  of  the  execu- 
tion of  his  will  Is  admissible  for  the  purpose 
of  Identifying  the  persou.  •  •  •  "  40  Cyc. 
p.  1435.  Necessarily  extrinsic  evidence  is  ad- 
missible to  prove  the  identity  of  the  bene- 
ficiary named  In  a  will,  especially  when  two 
or  more  persons  are  claiming  to  be  beneficial- 
ly named — not  for  the  purpose  of  varying  the 
terms  of  the  will,  but  to  determine  the  person 
meant  by  the  testator.  Connolly  v.  Pardon,  1 
Paige's  Ch.  (N.  Y.)  291,  10  Am.  Dec.  433; 
Wilson  V.  Stevens,  59  Kan.  771,  51  Pac.  903i; 
Collins  V.  Capps,  235  111.  660,  85  N.  E.  934, 
126  Am.  St.  Rep.  232. 

In  Acton  V.  Lloyd,  37  N.  J.  Eq.  5.  the 
court,  after  hearing  extrinsic  evidence  as  to 
the  Identity  of  the  devisee,  held  that  a  he- 
quest  to  Dickey  Lloyd  was  intended  for  Da- 
vid S.  Lloyd.  In  Camoys  v.  Rlundell,  i  H. 
L.  C.  77,  9  Eng.  Bep.  960.  the  court,  after 
examining  extrinsic  evidence,  concluded  that 
Thomas  Weld  Blnndell  was  entitled  to  a 
legacy  by  a  will  which  named  Edward  Weld, 
his  brother,  as  legatee.  The  court  there 
said:  "For  if  it  be  clear,  upon  the  due  con- 
struction of  the  will  with  reference  to  the 
evidence  of  the  state  of  the  family  as  known 
to  the  testator,  that  the  meaning  of  the  tes- 
tator as  expressed  by  tbe  will  was  that  the 
person  described,  and  not  the  person  named, 
was  to  take,  the  description  will  prevail  over 
the  name.  *  •  * "  In  Woman's  Foreign 
Missionary  Society  v.  Mitchell,  93  Md.  190, 
48  Aa  737,  53  L.  R.  A.  711,  the  court  Boid: 
"It  la  file  identity  of  the  Individual,  natural 
or  artUSclBl,  that  is  material,  and  not  dw 
name,  for  tliat  la  simply  one  ot  the  nomennia 
means  hy  which  tbe  Identity  Is  aacertalned. 


1  Reported  In  full  in  tha  Paciac  R«porter ;  r*- 
orted  as  a  memorandttm  decUioa  wlUumt  optnlM 
I  Kauai  a«p9rt^ 
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Tbe  Identity  being  established,  tbe  name  Is 
of  no  Importance."  In  Hocfcensmlth  t.  Slnata- 
er.  2e  Ho.  287,  the  court  said:  "Tbe  genenl 
rule  Is  that  parol  evidence  cannot  be  admit- 
ted to  sDpply  or  contradict,  enlarge,  or  vary 
the  words  of  a  will,  nor  to  explain  the  In- 
tention of  the  testator,  except  in  two  sped- 
fled  cases:  (1)  Where  there  Is  a  latent  am- 
blgnltr,  arising  dehors  the  will,  as  to  the 
person  or  subject  meant  to  be  described ;  and 
(2)  to  rebnt  a  lesnltlng  trust"  See,  also, 
Befonned  Presbyterian  Cbordi  v.  McMillan, 
31  Waah.  613,  72  Fae.  002. 

In  this  case  If  there  had  been  two  different 
persons  by  the  name  of  Blchard  B.  Simpson, 
and  who  in  other  respects  answered  the  de- 
scription In  the  will,  and  these  two  persons 
were  claiming  as  legatees,  cleaily  extrinsic 
evidence  wonld  be  admisslUe  to  determine 
the  Identity  of  the  person  named  in  the  will. 
For  the  same  reason  and  upon  tbe  same 
principle,  where  there  are  two  persons  each 
claiming  to  be  the  beneficiary  because  they 
are  each  described  In  tbe  will,  the  court  must 
decide  from  extrinsic  evidence  If  need  be 
wbich  is  the  person  Intended.  And  that  is 
what  was  done  in  this  case.  The  evidence  is 
plain  that  by  the  words,  "I  give  •  *  • 
unto  my  friend  Blcliard  H.  Simpson  the  sum 
of  six  thousand  dollars,"  the  testator  refer- 
red to  bis  friend  Hamilton  Ross  Simpson,  the 
respondent  here,  for  the  latter  was  tils  em- 
ployfi,  and  had  been  so  for  several  years  in 
Alaska,  and  assisted  the  testator  in  railway 
work  where  the  testator  accumulated  his  es- 
tate. Hamilton  Boss  Simpson  was  the  testa- 
tor's personal  associate  mach  of  the  time  in 
Alaska,  and  the  testator  had  told  different 
persons  that  he  had  made  provision  for  him 
In  Ills  wlU.  The  testator,  while  he  was 
Intimate  with  H.  R.  Simpson,  tbe  respondent, 
did  not  in  fact  know  his  ^ven  name  or  the 
order  of  his  initials,  and  always  addressed 
him  as  "Mr.  Simpson"  or  "Bill"  or  "Rotary 
Bill,"  as  he  was  commonly  known  on  account 
of  his  ability  to  handle  a  railroad  rotary 
Sttowplow.  Blchard  H.  Simpson,  the  appel- 
lant, was  not  a  friend  of  the  testator,  had 
met  him  only  once  in  20  years,  and  then 
merely  qpoke  to  him  as  they  passed  by. 
These  anil  otber  facts  not  necessary  to  re- 
count led  the  trial  court  to  conclude  that  the 
testator  used  the  name  Blchard  H.  Simpson 
when  he  refored  to  and  really  Intended  the 
person  and  name  of  Hamilton  Ross  Simpson 
as  Us  beneficiary.  Under  the  rule  as  above 
stated,  where  tbe  beneflclaiy  is  not  precisely 
described,  extrinsic  evidence  was  proper,  and 
we  are  satisfied  that  the  trial  court  correct- 
ly Interpr^ed  tlie  Intent  of  the  testator  and 
the  meaidng  of  the  wiU. 

Tbe  Judgment  Is  therefore  afitoned. 


GROW,  a  3^  and  PARKER  and  GOSE. 
JJ.,  cmcnr. 

CHADWIGK,  J.  A  most  familiar  rule  of 
interpretation  of  wills  is.  that  effect  should 
be  given  to  every  word  contained  therein. 
The  testator,  Heoey,  undertook  to  designate 
an  object  of  his  bounty.  He  did  not  do  It  by 
name  alone.  He  said,  "I  give  to  my  friend." 
Tbe  word  "friend"  is  a  word  of  weight  and 
meaning.  In  the  light  of  all  the  evidence  it 
fits  Hamilton  Kosa  Simpson,  and  It  does  not 
fit  Richard  H.  Simpson.  The  record  shows, 
as  is  said  in  the  majority  opinion,  that  Rich- 
ard H.  Simpson  was  never  the  friend  of  the 
testator.  It  is  not  shown  that  he  was  more 
then  a  casual  acquaintance,  and  there  is  no 
Independent  evidence  of  that  fiict  Hamilton 
Ross  Simpson  was  Heney's  friend.  They  had 
occupied  the  same  tent;  they  had  met  the 
tiardahlps  Incident  to  pioneering  a  railway 
line  into  the  wilds  of  Alaska  together;  they 
had  enjoyed  the  familiar  fellowship  of  the 
camp.  Hamilton  Ross  Simpson  had  been  one 
of  a  few  familiars  whom  Mr.  Heney  was 
accustomed  to  refer  to  as  his  "staff."  Heney 
did  not,  as  other  intimates  did  not,  know  that 
Simpson's  name  was  Hamilton  Ross;  tbey 
knew  him  by  the  nickname  of  "Bill**  or 
"Rotary  Bill."  Mr.  Heney  addressed  his 
letters  to  Hamilton  Ross  Simpson  either  as 
"R.  H.  Shupson"  or  "H.  R.  Simpeon."  It  Is  evi- 
dent from  the  whole  record  that  in  seeking  to 
use  formality  In  the  preparation  of  a  will,  as 
men  will  do,  Mr.  Heney,  Instead  of  using  as 
he  bad  theretofore  the  Initials  "EL  R."  or 
"U.  H.,**  supplied  a  name  that  may  have 
been  In  his  mind  because  of  bis  former  ac- 
qnaintancesblp  with  Richard  H.  Simpson. 
It  the  record  went  no  farther  than  the  name, 
we  could  say  that  the  rights  of  the  parties 
claimant  are  eqnaUy  balanced.  It  goes  far- 
ther. There  la  In  ^mllton  Rms  Simpson's 
favor  the  fact  that  he  was  the  friend  of  Mr. 
Heney.  This  creiitea  an  oncertainty  or  am- 
biguity, and  parol  testimony  is  admissible  to 
clear  the  doubt  It  was  admitted  and  shown 
beyond  peradventure  that  Mr.  Heney  had 
said  to  various  friends  that  he  Intended  tu 
reward  all  those  who  had  stood  by  him  and 
helped  him  to  do  the  work  ont  of  which  he 
bad  reallaed  his  fortune,  and  it  la  significant 
and  to  my  mind  a  controlling  <drcuinstaiice 
that  be  did  remember  all  of  them  by  name 
and  by  bequest  If  there  bad  been  no  quali- 
fying word,  there  might  be  no  room  for  con- 
struction; but  when  it  is  shown  that  Mr. 
Ueney  had  but  one  friend  Slmpaon,  and  that 
friend  was  known  to  him  aa  "H.  R."  or  "R. 
H."  and  by  no  familiar  name  other  than 
"BUI,"  I  have  no  hesitancy  in  holding  that 
this  case  falls  without  the  general  rule  quot- 
ed In  the  mejori^  oiAnion. 
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(71  Wub.  UO) 
8TATB  ex  reL  LANGLBT  et  aL  t.  StTPE- 
BIOR  COURT  IN  AND  TOR  SPO- 
KANE COUNTY  et  bL 

(Snpreme  Coart  of  WashinrtoQ.   April  IS, 
1913.) 

CumoKuu  (S  16*)— Natubi  or  Pbocbkdihq 

— ImSBLOOUTOBT  OSDKBa. 

In  a  suit  to  recover  certain  corporate 
stock,  it  devdoped  that  certain  persona  other 
than  the  parties  to  the  action  apparently  had 
IsterestB  adverse  to  both  the  plaintiCs  and  de- 
fendants. The  court  directed  nndlngs  for  plain- 
tiffs for  only  sach  shares  as  the  evidence  show- 
ed the  third  persons  had  no  interest  in,  but  on 
motion  for  a  new  trial  and  to  reopen  the  cause 
tike  conrt  directed  that  the  persons  adversely 
Interested  be  brought  in,  that  their  interests 
might  be  adjudicated.  Before  the  order  was 
entered,  plaintiffs  filed  written  disclaimers  of 
interest  by  certain  of  such  interested  persons, 
sought  to  show  that  others  were  estopped,  and 
claimed  that  only  one  who  had  instituted  an  in- 
dependent action  was  a  necessary  additional 
party,  and  asked  for  a  consolidation.  This  was 
denied,  and  the  court  allowed  farther  time  to 
bring  in  such  additional  parties.  Heldy  that 
such  orders  were  interlocutory,  made  during 
the  progress  of  the  cause,  and  were  not  re- 
viewable on  a  writ  of  review  prior  to  final 
judgment. 

[E>d.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  U  31,  32;  Dec.  Dig.  S  16.*] 

Cbadwick  and  Gose,  JJ.,  dissenting. 

En  Bane  Original  applicaUon  for  vrit  of 
review  by  the  State,  <»i  the  relation  of  W. 
Jj.  Langley  and  anotl^,  against  the  Supe- 
rior Conrt  in  and  ftir  tbe  County  of  Spokane 
and  William  A.  Hondce,  Jn^a  Writ  denied. 

Cannon,  Ferris  &  Swan,  of  Spokane,  for 
relators.  Post,  Avery  &  Hi^ns,  of  Spokane, 
for  respondents. 

rULLERTON,  J.  This  Is  an  original  ap- 
plication for  a  writ  of  review.  In  Jannary, 
1912,  the  appUcanta  for  the  writ  as  plaln- 
tlffa  began  an  action  in  the  superior  court 
of  Spokane  connty  against  one  A.  J.  Devlin 
and  one  Alfred  Page  aa  defendants  to  recover 
certain  shares  of  corporate  'stock  of  the  Cor- 
bln  Coal  &  Coke  Company,  which  they  al- 
leged they  had  been  wrongfully  deprived  of 
by  the  fraudulent  acts  of  the  defendants.  Ib- 
sne  was  taken  upon  the  allegations  of  the 
complaint,  and  a  trial  bad  before  tbe  court 
sitting  without  a  Jury. 

The  evidence  taken  at  the  trial  developed 
the  fact  that  certain  persons  other  than  the 
parties  to  the  actlou  liad,  or  apparently  bad, 
interests  In  tbe  shares  of  stock  in  question 
adverse  to  both  the  plaintiffs  and  the  de- 
fendants, and  the  court,  after  taking  the 
case  under  advisement.  Hied  an  opinion  In 
which  he  directed  findings  to  be  made  for  the 
plaintiffs,  but  for  the  shares  at  stock  only 
wbich  the  evidence  developed  the  third  per- 
sons named  had  no  interest 

Tbe  defendants  thereupon  filed  a  motion 
for  a  new  trial,  and  later  on  filed  another 
motion,  supported  by  attldavltB,  asking  the 
conrt  to  reopen  the  cause  for  the  introduc- 


tion of  further  testimony.  These  motions 
were  duly  brought  on  for  hearing,  after 
which  the  court  by  an  opinion  in  writing 
modified  its  first  opinion  to  tbe  effect  that 
the  plaintiffs  were  entitled  to  Judgment,  and 
directed  that  tbe  persons  having  interests  in 
the  shares  of  stock  adverse  to. the  plaintiffs 
be  brought  Into  the  action  by  the  plaintiffs 
that  their  interests  might  be  adjudicated 
and  the  rights  of  all  persons  Interested  be 
finally  and  conclusively  determined.  Before 
the  formal  order  was  entered,  the  plaintiffs 
filed  In  the  proceedings  written  disclaimers 
of  interest  In  the  mbject-matter  at  the  ac- 
tion, executed  by  certain  of  the  persons  whom 
the  court  thought  to  be  necessary  parties, 
and  sought  to  show  that  certain  of  the  oth- 
ers were  estopped  by  their  acts  from  making 
claim  to  the  stock,  and  that  only  one,  a  cer- 
tain Galbralth,  who  bad  brought  an  Inde- 
pendent action  against  the  defendants  for 
a  share  of  the  stock,  was  the  only  necessary 
additional  party,  and  asked  that  the  court 
enter  an  order  directing  a  consolidation  of 
his  action  with  the  action  In  suit  The  court, 
however,  adhered  to  its  original  opinion,  and 
entered  a  formal  order  directing  that  ttie 
plaintiff  make  parties  to  the  action  all  per- 
sons having  or  who  appeared  to  have  an  in- 
terest in  the  shares  of  stock,  notwlthstandlog 
their  disclaimers,  or  the  facts  thought  to 
work  an  estoppel  against  them.  A  further 
attempt  was  made  to  have  this  order  modi- 
fied, but  the  court  declined  to  accede  to  the 
request  further  tlian  to  allow  the  same  to 
show  more  fully  the  exceptions  taken  by 
the  plaintiffs  to  the  order;  tbe  order  finally 
entered  being  in  the  following  words:  '^The 
above  matter  coming  on  to  l>e  heard  before 
me  this  4th  day  of  December,  1912,  upon  mo- 
tion of  the  plaiutiCte  herein  that  this  court 
amend  and  change  Its  order  entered  in  tbe 
above-entitled  action  on  the  13th  day  of  No- 
vember,'1912,  directing  that  certain  addition- 
al parties  be  brought  in,  and  that  the  ac- 
tion of  a.  L.  T.  Oalbraith,  against  the  de- 
fendants above  named,  be  consolidated  with 
this  action,  and  now,  after  hearing  acgu- 
ments  upon  the  motion,  it  is  hereby  order- 
ed that  the  same  be  denied,  except  that  plain- 
tiCCs  herein  are  given  an  exception  to  said 
order  wherein  A.  W.  VoweU,  Anna  L.  Gor- 
don, and  George  N.  Judd  are  required  to  be 
brought  into  this  case  as  additional  parties, 
and  an  exception  to  tbe  said  order  wherein 
said  E.-  L.  T.  Galbralth  is  directed  to  be 
brought  in  as  an  additional  party,  and  an 
exception  to  the  said  order  wherein  L.  W. 
Patmore  and  W.  R.  Hibbard  are  required  to 
be  brought  In,  either  as  plaintiffg  or  de- 
fendants, as  additional  parties,  and  an  ex- 
ception to  said  order  wherein  it  is  directed 
that  upon  failure  of  said  plaintiffs  to  comply 
therewith  within  ninety  (90)  days  from  the 
date  thereof,  unless  the  time  therefor  is  ex- 
tended by  order  of  court,  and  Judgment 
shall  be  entered  dismissing  this  actl<m*  azid 
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an  exception  also  t»  uld  order  wbereln  It 
bf  directed  mat  the  case  entitled  R.  L.  T. 
Galbnith.  Plaintiff,  t.  A.  J.  Devlin  and  Al- 
fred Page,  Defendants,  be  coDBolidated  with 
tbla  action.  Plalntlfls  are  glren  tUrty  (SO) 
days  additional  time  to  bring  In  said  addi- 
tional parties,  or  to  take  such  other  action 
as  tta«7  may  be  adviaed— that  is,  thej  are 
glTMt  one  hundred  and  twenty  (120)  days, 
instead  of  ninety  (90)  days  from  the  said 
13tb  day  of  Ko<7ember,  1012— «nd  {dalutifla 
are  farther  allowed  an  exception  to  each 
and  every  part  of  this  order." 

This  writ  IB  sought  to  renew  tbeee  several 
orders.  The  wllcants  for  the  writ  contend 
tliat  tbey  are  erroneous  and  deprive  tbem 
of  substantial  rights  which  cannot  be  re- 
viewed by  an  appeal  from  the  flnal  JudgmMit 
in  the  cause,  and  consequoitly  they  are  en- 
titled to  review  the  same  in  advance  of  such 
final  Judgment  But  we  cannot  accept  this 
view  of  the  case.  The  orders  differ  in  no 
respect  from  interlocutory  orders  generally; 
they  are  merely  orders  made  during  the 
progress  of  the  cause  deemed  necetwary  by 
the  court  to  a  proper  determination  of  the 
case.  As  such  they  are  not  reviewable  in 
this  court  In  advance  of  the  final  judgment 
entered  in  the  cause,  but  must  be  reviewed 
here,  If  reviewed  at  all,  on  an  appeal  or  writ 
of  review  tak^  from  the  final  Judgment 
This  we  have  held  in  a  long  line  of  cases: 
State  ex  rel.  C>>plen  v.  Superior  Court,  66 
Wash.  22S,  119  Pac.  383;  State  ex  rel.  Seat- 
tle, etc.,  C.  Co.  V.  Superior  Court,  66  Wash. 
649,  106  Pac.  160,  28  L.  E.  A.  (N.  S.)  616; 
Jones  V.  Paul,  56  Wash.  356,  106  Pac.  626; 
State  ex  reL  Mohr  v.  Superior  Court,  64 
Wash.  225,  103  Pac.  17;  SUte  ex  rel.  Wllke- 
aon  Coal,  etc.,  Co.  v.  Superior  Court,  49 
Wash.  203,  94  Pac.  920;  State  ex  rel.  Kora- 
Strom  V.  Superior  Court,  48  Wash.  671,  94 
Pac.  472;  State  ex  rel.  Smith  v.  Superior 
Court  47  Wash.  60S,  92  Pac.  349;  State  ex 
rel.  Young  v.  Denney,  34  Wash.  56,  74  Pac. 
1021;  State  ex  rel.  Harris  v.  Superior  Cburt, 
34  Wash.  248,  75  Pac.  809;  State  ex  rel. 
Nelson  V.  Superior  Court  31  Wash.  33,  71 
Pac  601;  State  ex  reL  Carrau  v.  Superior 
Conrt  30  Wash.  700,  71  Pac.  648;  State  ex 
rel.  Oudln  v.  Superior  Court,  28  Wash.  584, 
68  Pac.  1052. 

The  application  for  the  writ  is  denied. 

CROW,  a  3^  and  MORRIS,  MAIN,  EL- 
LIS, BARKER,  and  BfOUNT,  JJ^  concur. 

CHADWICK,  JL  (dissenting).  It  was  the 
boast  of  the  common  law  that  it  gave  a 
remedy  for  every  wrong  So  thoroughly  was 
this  principle  Impressed  upon  the  English 
people  that  where  the  remedy  offered  by  the 
common  law  was  Inadequate,  they  found 
a  way  to  grant  full  and  adequate  relief 
through  courts  of  equity.  That  the  relators 
have  been  grossly  wronged  Is,  I  believe,  ad- 
mitted by  iDoflt  every  member  of  tbfs  court 
TtMj  havft  earned  ft  Judgment  after  a  t&ix 


and  full  trial.  The  court  annonnoed  a  deci- 
sion in  their  behalf,  yet  for  no  reason  ap' 
parent  in  the  record,  and  for  no  reason  made 
to  a|9ear  sufficient  mi  the  wal  argument  it 
has  upon  the  demand  of  the  defendants  or- 
dnred  new  parties  to  be  brought  In.  The 
parties  ordered  in  were  all  before  the  court, 
or  their  interests  determined  as  between  the 
parties.  Three  of  the  partlas  were  On  gran- 
ton  of  the  defeodanta  who  dalm  through 
than  their  title  to  the  ^perty  Involved. 
The  defendanta  assert  absolute  ownership; 
thertf  ore  they  nnnot  aet  up  a  title  In  the 
new  parties  without  defeating  their  own. 
Defendants  do  not  contend  that  these  three 
have  any  Intsreat;  and,  furthwnuwe,  tb^ 
were  witnesses  upon  the  trial,  and  have 
filed  a  complete  disclaimer  of  any  Interest 
whatsoever  In  the  auhJecMnatfeer  of  tbla 
oontrovnay. 

As  to  the  remaining  parties,  tlieir  Interest, 
If  any.  Is  against  the  plalntlfEB  and  the  de- 
fmdanta  can  have  no  Interest  lAtfein;  and, 
aa  in  the  case  of  the  other  new  parties,  these 
were  witnesses  at  the  trial,  and  if  they  bad 
or  dalmed  any  interest  tbey  might  have  in- 
tervened, or  defendants  might  have  then 
asked  that  they  be  made  parties.  The  so- 
called  new  parties,  having  been  before  the 
court  and  with  full  knowledge  of  the  subject- 
matter  of  the  controversy,  would  be  estopped 
to  maintain  an  Indepmdent  action,  and  there- 
fore could  not  aet  up  a  rl^  in  Uiis  proceed- 
ing. Mume  V.  Schwabacher  Bros,  ft  Co., 
2  Wash.  T.  191,  3  Pac.  270;  Shoemake  v. 
FlnlayBon,  22  Wash.  12,  60  Pac.  50;  Amer- 
ican Bonding  Co.  v.  Loeb,  47  Wash.  447,  92 
Pac.  282.  The  court  also  ordered  one  Qal- 
braith  brought  In.  Oalbralth  Is  maintaining 
an  independent  action  against  the  same  de- 
fendants, In  which  these  relators  can  have 
no  possible  Interest;  and  besides  Galbralth 
appeared  at  the  trial  and  in  open  conrt 
offered  to  be  a  party  and  to  be  bound  by  the 
decree,  but  upon  the  objeotioii  of  the  defend- 
antt  the  court  refused  to  allow  Mm  to  come 
in,  and  just  why  defendants  should  be  per- 
mitted to  use  the  name  of  Galbralth  to  get 
a  new  trial  la  beyond  me.  If  this  recital  la 
not  snffldent  appears  further  that  the 
court  found  that  Galbralth  was  entitled  to 
one-fifth  of  the  fund  In  litigation;  therefore, 
he  can  be  In  no  way  prejudiced  by  the  Judg* 
ment  In  this  case. 

This  disposes  of  the  new  parties;  five 
have  disclaimed  or  are  estopped;  the  sixth 
has  an  Independent  suit  against  defendants 
in  which  relators  can  have  no  possible  Inter- 
est The  court  has  found  defendants  guilty 
of  fraud  and  deceit  To  avoid  the  entry  of 
a  formal  judgment  defendanta  made  an  ap- 
plication to  have  new  parties  brought  In,  and 
as  before  stated  the  court  'or  no  apparent  and 
certainly  no  reason  In  law.  granted  the  mo- 
tion and  ordered  an  amendment  complaint 
filed.  I  shall  not  discuss  the  wrong.  That 
la  annrent.  Let  us  come  to  the  remedy. 
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BelatoTS  are  denied  ft  writ  of  certiorari 
becftnae  the  error  may  be  reviewed  on  appeal. 
Of  course,  It  never  will  be  so  reviewed;  such 
errors  never  are,  for  they  do  not  go  to  the 
jiierlts  of  the  case,  and  we  have  a  convenient 
way  of  passing  tbem  over.  Aside  from  this, 
and  granting  that  the  argument  of  the  ma- 
jority ta  well  founded,  It  has  ignored  the 
prayer  of  the  relators  entirely.  They  say  in 
their  brief:  "In  considering  the  application 
of  the  relators  herein  for  writ  of  review,  It 
may  be,  In  view  of  all  the  circumstances 
shown  by  said  application,  that  this  court 
should  reach  the  conclusion  that  a  writ  of 
mandamus  would  be  the  proper  remedy.  U 
this  conclusion  Is  reached,  *  •  *  this 
ooort  has  ample  power  to  grant  the  writ  of 
mandamus,  even  though  the  relators*  applica- 
tion is  for  a  writ  of  review."  There  can  be 
no  question  that  relators  are  entitled  to  a 
judgment,  either  in  th^  favor  as  the  court 
announced  in  his  memorandum  decision^  or 
against  them,  so  Uiat  they  can  appeal  in  an 
orderly  way.  And  upon  the  presoit  afaowing, 
If  the  application  had  been  for  a  mandamus, 
I  doubt  not  that  the  writ  would  have  Issued. 
They  have  a^ed  for  alternative  relief,  and 
the  real  question  for  ua  to  decide,  althotvh 
it  is  ignored  by  the  majority.  Is  whether  a 
writ  of  certiorari  bdng  denied,  tlie  writ  of 
mandamus  shall  issue.  The  special  proceed- 
ings, as  provided  in  the  act  of  1895,  are 
dvll  actions  under  the  Code,  and  are  gov- 
wned  by  the  same  rules  of  pleading  and 
IffUctloe.  State  ex  rel.  Brown  v.  McQuade, 
86  Wash.  679,  79  Pac.  207;  State  ex  reL 
BilllngB  T.  Lamimy,  fi7  Wash.  84,  106  Fa& 
001,  and  the  many  cases  cited  therein.  This 
oourt  has  often  held  that  an  aggrieved  part?- 
shall  not  be  turned  out  of  court  b«»use  he 
has  miaconceived  hla  came  of  action;  that 
,  Us  complaint  Is  not  demurrable  if  it  states 
a  cause  of  action  npon  any  theory.  Smith 
T.  Wlngard.  8  Wash.  T.  291,  13  Pac.  717; 
Casey  v.  Oakes,  17  Wash.  409,  SO  Pac.  53; 
Dbnlap  t.  Bauch,  24  Wash.  620,  64  Pac.  807; 
Damon  v.  liCque,  14  Wash.  258,  44  Pac.  261; 
Watson  T.  Glover,  21  Wash.  677,  69  Pac.  516; 
Dormltzer  v.  German  8.  ft.  L.  Soc.,  23  Wash. 
132,  62  Pac.  862;  Tarwood  v.  Johnson,  29 
Wash.  643,  70  Pac.  123;  Brown  r.  Calloway, 
84  Wash.  175,  75  Pac.  630;  McKay  v.  Calder- 
wood,  87  Wash.  194,  70  Paa  629;  Lawrence 
T.  Halverson,  41  Wash.  634,  S3  Pac.  889; 
State  ex  rel.  Maltbie  v.  WUl,  64  Wash.  453, 
108  Pac.  479,  104  Paa  707;  Pomeroy's  Code 
Kemedies,  {  71.  in  Wldrin  v.  Superior  Court. 
17  CaL  App.  93,  118  Pac.  550,  the  peti- 
tioner asked  for  a  writ  of  review  to  correct 
an  error  of  the  superior  court  based  on  its 
refusal  to  entertain  Jurisdiction  of  an  appeaL 
It  was  held  that;  although  the  writ  of  review 
would  not  issue,  nevertlieless  the  court's  ac- 


tion was  "tantamount  to  a  refusal  to  hear  and 
determine  the  cause  and  that  the  aggrieved 
party's  remedy  is  by  a  writ  of  mandate  to 
compel  the  court  to  do  so."  A  writ  of  man- 
date was  issued,  although  not  prayed  for. 
See,  also.  Golden  Gate  Ttle  Co.  v.  Superior 
Court,  159  Cal.  474,  114  Pac.  97a 

It  may  be  argued  that  relators  could  not 
pray  for  alternative  relief,  but  are  bound 
by  their  first  prayer.  To  so  hold  would  vio- 
late the  principle  of  the  many  cases  dted 
above,  the  spirit  of  which  has  been  carried 
into  more  than  one  appUcatltm  for  a  writ.  The 
cases  dted  apply  the  rule  of  equity  to  all 
cases.  This  rule  Is  set  out  and  discussed  In 
Lawrence  v.  Halverson,  suinra,  where  the 
court  said:  "The  complaint  Is  a  plain  and 
condse  statemoit  of  facts  constltntlng  a 
cause  of  action,  with  a  demand  for  the  reiltf 
which  the  plaintiff  claims.  But  it  does  not 
necessarily  follow  that,  If  the  idalntlff  de- 
mands relief  it  is  not  ^titled  to  under  the 
statement  of  fscts  set  out  In  the  complaint.  It 
will  not  be  awarded  any  relief  at  alL  What- 
eyer  relitf  it  is  entitled  to  under  the  tacts 
stated,  the  court  will  award.**  In  State  ex 
rel.  Dyer  v.  Middle  Kittitas  Irrigation  Dist., 
06  Wash.  488,  106  Pac.  203.  the  court  held 
that,  althout^  the  remedy  by  mandamus  was 
not  pursued  In  the  first  instance^  it  was  not 
waived  by  the  filing  of  a  former  complaint 
In  an  action  that  had  gone  to  Judgment. 

Upon  the  mOTlta,  the  case  of  State  ex  rel. 
Gabe  v.  Main,  66  Wash.  881,  119  Pac.  844,  is 
in  point  There  an  application  was  made  for 
a  writ  to  compel  the  entry  of  Ju^ment  npon 
a  verdict  In  this  case  the  court  announced 
in  a  formal  opinion  that  ha  would  decide  in 
favor  of  the  relators.  We  said  in  the  Oabe 
Case:  "Can  it  be  said  that  the  remedy  by 
appeal  is  adequate  where  the  absolute  right 
to  instant  relief  la  ^own  by  the  admitted 
facts,  and  where,  nnder  those  fticts,  there 
was  no  room  for  discretion  on  the  part  tjt 
the  court?  •  •  *  The  relatrlx  was  ac- 
quitted by  the  Jury,  and  the  real  matter  of 
controversy,  and  every  partttf  it  waaendedin 
her  favor.  •  *  «  Such  a  remedy  would 
be  neither  adequate  nor  in  keeping  with  the 
spirit  of  the  law.  The  relatrlx,  having  stood 
her  trial,  and  having  been  found  not  guilty, 
was  entitled  without  any  delay  to  the  full 
fmlts  of  the  verdict" 

It  is  my  Judgment  that  the  petition  of  the 
relators  states  a  cause  of  action,  and  that 
If  not  entitled  to  a  writ  of  certiorari,  they 
are  entitled  to  a  writ  of  mandamus  to  compel 
the  court  to  enter  a  formal  Judgment  upon 
the  pleadings,  evidence,  and  conclnstoos  of 
the  court  as  prayed  for  in  their  brief  and 
oral  argument 

GOSH,  J.,  concurs  with  CBADWIO^  J, 
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BBBGMAN  OLAY  UFO.  CO.  t.  BBRGUAN 
et  nz. 

(Sapreme  Coort  of  WaihiBston.     April  21, 
191B.) 

1.  BECStrxBS  a  1*)  —  Gbound  or  Appoiht- 

MENT. 

Tbe  pow«r  to  anxdnt  a  neelTer  thonld  al- 
ways be  exercised  with  caadoo. 

[Ed.  Note.— For  other  cases,  sea  Bec^vers, 
Cent.  Die  i  1;  Dee.  Dig.  1 1.*] 

2.  BscEzvsBB  a  6*)  —  Gbouhd  or  Appoint- 
ment—I  NADiQU  ACT  OF  RbUEDT. 

A  receiver  should  not  be  appointed  U  there 
ia  any  other  adequate  remedy. 

[Ed.  Notc—Fw  other  cases,  see  Rseeiren, 
Cent  Dig.  I  12;  Dae.  Dig.  <  6.*] 

8.  CoaPOBAnoiiB  (|  S9B*)  —  MAiVAoKianiT— 
PowsB  or  Stdckholdub  and  Tkubtbbs. 

A  majority  of  the  stockholders,  or  in  the 
interim  between  tbe  stockholders'  meetings  the 
trustees,  are  entitled  to  maDS^e  and  control  the 
aifairs  of  a  corporation;  end  tbe  conrts  will 
not  interfere  merely  to  settle  disputes  Iwtween 
stockholders,  or  to  substitnte  its  judgment  for 
that  of  the  majority  of  the  troetees,  unless  some 
controIUag  equity  warrants  interposition. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tiona.  Gent  Dig.  H  1574,  1576;  Dec  Dig.  f 
388.»] 

4.  CosPOBATiOHS  (I  563*)— CoiXBcnoiT  or 
Unpaid  Stock  Subscbiptions— Receiver- 
ship. 

While  the  first  object  of  a  receivership  is 
to  preserve  the  assets,  the  appointment  of  a  re- 
ceiver to  collect  unpaid  stock  subscriptions 
of  a  solvent  corporation  is  tmanthorized. 

[E^  Note. — For  other  cases,  see  Corpora- 
tiona.  Cent.  Dig.  If  2201-2216;  Dec.  Dig.  | 
603.*] 

tt.  COIPOBATIOIIB   (I  227*)— DlBTS— IJABn,- 

XTT  or  Stookholdebb. 

Where  capital  stock  is  issued  in  propor- 
tion to  tbe  cash  payments  by  tbe  several  sub- 
scribers, each  stockholder  is  bound  for  the 
corporate  debts  in  proportion  to  his  holding. 

[Ed.  Note. — For  other  cases,  see  Gorpora- 
tiooB.  Cent.  Dig.  H  S76,  SSI,  882,  886,  892; 
Dec  Dig.  i  227?*] 

flu  COBPOBATIOnB  (I  614*)— WiNDIHO  tJP— 
BXOHTS  OF  MAJOBITT  Or  SXCCKHOLDBBa. 

A  majority  of  Btockholdera  can  wind  up 
a  corporation. 

[E3d.  Note.— For  other  cases,  see  Corporations, 
Oent  Dig.  U  2436,  2437-2444;  Dec  Dig.  f 
614.*] 

7.  OOBFOBATIOm  (I  240*)  —  SUBSCUBBBB — 
SCIT  BT  StOCXHOLDBB  VOB.  UNPAID  SDB- 
SCBIFTIOHB. 

Under  Kern.  &  Bal.  Code,  {  3694,  providing 
that  stockholders  of  a  corporation  may,  by  by- 
laws, prescribe  the  times  and  amounts  in  which 
BubscnptioDs  to  stock  shall  be  made,  and  tbat 
in  case  sach  payments  are  not  made  the  trus- 
tees may  demand  the  amounts  subscribed,  it  is 
the  duty  of  tmstees  of  a  corporation  in  need 
of  funds  to  carry  on  its  business  to  make  a  call 
for  unpaid  subscriptions  within  a  reasonable 
tiine,  and  to  exercise  good  faith  to  all  the  stock- 
holders; and  where  they  refuse  to  do  this  for 
an  nn reasonably  long  time  equity  will  permit  a 
holdet'  of  paid-up  stock  to  enforce  tbe  call  for 
unpaid  auMerlpnona  in  the  name  of  and  for  the 
benefit  of  the  corporation. 

(Ed.  Note.— For  other  cases,  see  Gorwnmtions, 
CenL  Dig.  H  984-942, 109^1100)6 :  uic  Dig. 
(  24(^*1 


&  Cobpobations  ({  181*) — Rioirrfl  or  Stock- 
HOLDEBS— Inspection  or  Books. 

A  minority  stockltolder  has  tiie  right  to  in- 
spect and  examine  the  books  and  records  of  the 
corporation  at  all  reaaonable  ttmea. 

[Ed.  Note.— For  otter  eases.  Me  GorporationiL 
Cent  Dig.  H  674-682,  686;  Dec  Dig.  |  ISL*] 

9.  Cobpobations  {g  206*>— Suing  on  Behalt 
or  Cobpobation— REnxaAL  or  TRUffiEB. 

A  paid-up  stockholder,  knowing  of  a  debt 
due  to  the  corporation  other  than  upon  stock 
or  subscriptions,  and  showing  a  refpsal  of  the 
officers  of  the  corporation  to  bring  suit  upon 
demand,  may  maintain  an  action  therefor  with- 
out resort  to  a  receivership. 

[Ed.  Note.— For  other  cases,  see  Corporadons, 
Cent  Dig.  H  791-796;  Dec  Dig.  |  20&*] 

10.  GOBPCHunoHB   (I  820*)— LuBiuTT  or 

TBUSTIBS— INJUNOTION   AGAIMn  Skjjno 

Fbopebtt  or  Cobpobation. 

A  court  of  equity  will  enjoin  the  trustees 
of  tlie  corporation  from  sellit^  its  property, 
where  it  appears  tliat  a  fraud  ia  contemplated, 
or  about  to  lie  perpetrated^  on  tiie  stockholders. 

{Ed.  Note.- Fw  other  cases,  see  Gorppratioos, 
Cent.  Dig.  H  1426-1431.  143d-1439 ;  Uiec  Dig. 
1  320.*] 

11.  Cobpobations  (|  SS7*)— Sali  or  Fbopsb- 

TT— ReCEIVEBSHIP. 

In  an  action  by  a  corporation  to  restrain 

a  stockholder  from  interfering  with  Its  business, 
in  wbich  defendant  asked  for  a  receiver,  the 
fact  that  another  corporation  controlled  by  oth- 
er stockholders  of  plaintiff  corporation  is  its 
competitor  does  not  establish  that  a  sale  of  the 
property  of  plaintiff  corporation  would  be  in 
fraud  of  the  defendant  stockholder,  so  as  to 
warrant  the  appointment  of  a  receiver. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  0  2227,  222S,^W-2236;  Sec  Dig! 
I  657.*] 

12.  Cobpobations   (8   653*)  —  Rbvedixs  or 
Stockholdebs— Receivebs. 

One  who  was  president  of  a  corporation  is' 
charged  with  a  knowledge  of  its  business  af- 
fairs, and  after  six  years  the  court,  on  his  al- 
legations of  a  conspiracy  on  the  part  of  other 
stockholders  to  sell  the  property  for  less  than 
its  value  and  to  render  his  atodi  worthless,  is 
not  warranted  in  taking  the  vtwatj  oat  of 
the  hands  of  tbe  trustees  and  administering  it 
through  a  receivership;  there  being  no  sub- 
stantial change  in  tbe  business  condition  of  the 
company  since  tbe  beginning  of  his  own  ad- 
ministration. 

[Ed.  Note.~-For  other  cases,  see  Corporations, 
Cent  Dig.  U  2201-2216 ;  Dec  Dig.  §  653.*] 

DepartBQoit  1.  A^Mal  tnm  Superior 
Gonrt,  Spokane  Oonnty;  VL  H.  Snllirui, 
Jodge. 

Action  by  the  Bergman  CIbt  Manufactur- 
ing Company  against  H.  L.  Bei^an  and 
wife,  wltb  answer  by  defendants  asking  the 
appointment  of  a  receiver.  From  an  order 
appointing  a  receiver,  plalntitr  amieals.  Be< 
versed,  witli  luatmctionB  to  dlsdiarge  tho 
receiver. 

Twitchell  &  Wentworth,  of  Spokane,  for 
appellant  L.  J.  Blrdseye,  of  Spokane  for 
respondraits. 


CHADWICK,  J.  The  Bergman  Clay  Man- 
ufacturing Company,  a  corporation,  was  or- 
ganized in  the  year  1900.  The  capital  stocli: 
was  fixed  at  $26,000.    The  subscribers,  the 
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amotmt  eabscribed,  and  the  amount  unpaid 
on  BnbBcrlptions  are  aa  follows: 

H.  Zi.  B«FsmBn.46^  I  SH  (tendwad  od  Um  trial) 

C.  A.  Johiuon...  3,186 

J.  H.BTmna...>.  4,3S0 

J.  N.Hurd  e.OOO  3,760 

J.  T.  Davl«          2,000       1,000  . 

Peter  Brtcksoo..  1.966  6B8 

Stock  waa  issued  to  eacb  atockliolder  to 
the  extent  of  the  parmenti  M.  Ij,  B^man 
was  elected  president,  and  so  continued  nntll 
1011.  The  company  bonowed  money  upon 
its  OTganlzatlon,  and  has  since  been  Indebted 
to  the  bank.  Another  corporatttm,  the  Idaho 
Lime  Company,  in  which  J.  H.  Brana  and  J. 
H.  Hnrd  are  actlTO  fbctors,  has  been  mar- 
iKtlng  the  products  of  the  Bergman  Oom- 
pany,  and  dalma  a  debt  against  tb^  Bergman 
Company  of  about  10.000.  The  evidence  la 
not  entirely  clear,  but  we  take  It  that  the 
Indebtedness,  Including  the  claim  of  the  Ida- 
ho Lime  Company,  was  at  the  time  of  the 
trial  about  $10,000.  The  Talue  of  the  ivop- 
erty  of  the  Beinman  Company  Is  admitted 
to  be  considerably  In  excess  this  sum. 
Defendants  say,  in  their  brief,  that  the 
assets  of  the  corporation  amount  to  $30,000, 
and  that  the  debts  do  not  exceed  $4,000. 
They  do  not  admit  the  $6,000  alleged  to  be 
due  the  Idaho  Lime  Company.  After  M.  L. 
Bergman  was  ousted  as  president,  this  ac- 
tion was  b^n  by  the  corporation  to  restrain 
him  from  interfering  with  and  interrupting 
plaintiff's  business.  Defendants  Bergman 
answered,  setting  up  the  facts  we  have  here 
epitomized,  and  alleged  further  that  the  Ida- 
bo  Lime  Company  was  Indebted  to  the  plaln- 
tUr  in  a  sum  in  excess  of  $19,000;  that  Hurd 
and  Evans,  together  with  the  other  stock- 
holders, were  conspiring  to  sell  the  property 
of  plaintiff  at  less  than  its  value  to  pay  the 
sum  owing  the  bank  and  the  amount  they 
alleged  to  be  due  the  Lime  Company,  and  to 
render  defendants*  stock  worthless.  They 
asked  that  the  delinquent  subscribers  be 
compelled  to  pay  the  amounts  unpaid  on 
their  subscriptions;  that  a  receiver  be  ap- 
pointed to  bring  such  suits  as  might  be  nec- 
essary to  collect  these  subscriptions  and  the 
amount  alleged  to  be  due  from  the  Idaho 
Lime  Company;  and  for  general  relief.  Aft- 
er a  trial  the  court  appointed  a  receirer. 
Plaintiff  has  appealed. 

A  receirership  in  this  case  must  be  sus- 
tained, if  at  all,  by  reference  to  some  one 
or  more  of  the  following  propositions:  That 
a  receiver  is  necessary:  (1)  To  recover  the 
unpaid  stock  subscriptions ;  (2)  to  take 
charge  of  the  property  pending  the  litigation; 
(3)  to  expert  the  books  and  to  compel  an  ac- 
counting with  the  Idaho  Lime  Company  and 
to  brii^  action  for  the  amount  found  to  be 
due;  (4)  to  prevent  the  trustees  from  selling 
the  property  at  less  than  Its  value  and  from 
winding  up  the  affairs  of  the  company;  (5) 
to  prevent  the  elimination  of  the  plaintiff  as 
a  competitor  of  the  Idaho  Ume  Oompany. 


[1. 2]  Tbe  power  to  arootnt  «  receiver  la 
a  ddicate  one,  and  should  always  be  exer^ 
cised  with  caution.  Roberts  t.  National 
Bank,  0  Wash.  12,  87  Faa  26;  Wales  v.  Den- 
nis, 9  Wash.  S06,  37  Fac  450;  Bnmdage  v. 
Home  Sav.  &  Loan  Ass'n,  11  Wash.  2T7,  89 
Pac.  660:  Bengfelder  t.  HUl,  16  Wash.  355. 
47  Pac.  757,  58  Am.  St  Bep.  36;  Spokane  v. 
AmsterdamsCh  Trustees  Kantoor,  18  Wash. 
81,  50  Pac.  1088;  Rldpath  y.  San  Poll 
Transp.  Co.,  26  Wash.  427,  67  Foe.  229: 
High  on  Receivers  (4th  Ed.)  280,  294.  This 
is  the  first  rule  confronting  a  cfaanceUor  up- 
on an  application,  and  the  second  la  that  a 
leoelTer  should  not  be  ai^lnted  If  there  is 
any  ottier  adequate  remedy.  Secord  v. 
Wheeler  Gold  Mining  Co.,  53  Wash.  620. 
102  Pac.  654,  17  Ann.  Cas.  914;  34  Cyc.  21, 
23.  It  has  never  been  tbe  pui-pose  of  the  law 
to  subject  matters  of  purtiy  private  right  to 
the  uncontrolled  and  arbitrary  action  .of 
the  courts.  Hutchinson  v.  American  Palace- 
Car  Co.  (C.  C.)  104  Fed.  182. 

[3]  A  court  vrlU  not  interfere  merely  to 
settle  disputes  between  stockholders,  or  to 
substitute  its  Judgment  for  that  of  the  ma- 
jority of  the  trustees.  Men  differ  In  their 
Judgment,  and  the  law  is  that  a  majority  of 
the  stockholders,  or  In  the  Interim  between 
stockholders'  meetings  the  trustees,  shall 
manage  and  control  the  affairs  of  the  cor- 
poration. Some  controlling  equity  must  In- 
tervene to  warrant  the  interposition  of  the 
court  In  the  case  of  Thels  v.  Spokane  Falls 
Gaslight  Co.,  49  Wash.  477,  95  Pac.  1074,  this 
court  recognized  and  adopted  the  rule  just 
stated.  The  court  there  quoted  the  text,  2 
Cook  on  Corporations  (5th  Ed.)  p.  684,  a  part 
of  which  is  as  follows:  "The  discretion  of 
the  directors  or  a  majority  of  the  stockhold- 
ers as  to  acts  intra  vires  cannot  be  question- 
ed by  single  stockholders  unless  frand  is  1d- 
volved.  •  *  •  A  partner  In  a  copartner- 
ship may  prevent  action  which  he  disap- 
proves, but  corporations  are  formed  very 
largely  to  avoid  that  very  danger  and  dis- 
advantage. The  corporate  directors,  so  long 
as  they  act  within  tbeir  powers,  may  use 
their  own  discretion  as  to  what  ought  to  be 
done.  •  •  •  A  court  of  equity  caimot, 
however,  restrain  the  corporation  from  pro- 
ceeding with  business  and  using  its  funds 
for  that  purpose,  even  though  a  minority  of 
the  stockholders  show  that  sound  business 
discretion  and  judgment  would  dictate  a  dif- 
ferent policy."  See,  also,  SUlott  t.  Puget 
Sound  Wood  Products  Co.,  02  Wadt  6S7,  101 
Pac.  228. 

Proceeding,  therefore,  with  that  caution 
which  the  law  imposes,  tbe  inquiry  must  be. 
Have  the  respondents  an  adequate  remedy  at 
law  or  in  equity  for  the  wrongs  enumerated 
in  their  cross-complaint?  We  will  take  v^jt 
and  discuss  the  several  propoeltiais  abort 
stated  In  their  order. 

[4-1]  1.  IS  a  recelTer  necessary  to  recover 
the  unpaid  stock  avbscrlptlonsl  We  know  of 
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no  inle^  WW-  haa  any  been  brongbt  to  out  no- 
tice, tbat  would  ^usU^r  the  anointment  of 
a  recelTOT  to  ctdlect  nnpald  atock  subscrlp- 
tlona  where  a  coipcwatlon  la  aolvent.  Tb( 
flnt  <^Ject  of  all  recelTentattis  Is  to  preserve 
the  assets  Hicb  on  Receivers  <4th  Ed.)  344. 
Prlmarilr  the  debts  of  a  corporation  are  not 
to  be  paid  out  of  the  capital  itodc.  If  tbe 
itasets  of  tbe  corporation  are  solBelent,  no 
one  can  coniplaln  U  the  debts  are  paid  oat 
of  them.  Tbla  Is  e^edally  so  in  UUa  case. 
Tlie  stodc  was  Issued  in  propwdon  to  tlw 
amonnt  paid  In  money  by  the  several  snb- 
■dlbvs,  and  theoretlcallr  eadi  stocMiolder 
is  bound  for  tbe  corporate  debts  In  proportion 
to  bis  holding.  A  maJiMTitr  of  the  stocbhold- 
ers  can  wind  up  tbe  corporation  it  they  so 
^irlU.  If  in  ao  doing  ime  or  more  of  the  stock- 
hmiden  have  goBereA  a  wnmg,  an  aetUm  for 
an  accounting  and  for  contribntlon  wiU  af- 
ford tbe  aggrieved  stodkholder  amide  remedy. 
£«e  V.  Stelnbart  Lbr.  Co.,  66  Wash.  672,  119 
Fac.  1U7. 

[I]  A  subscriber  to  tbe  capital  stock  of  a 
eorporation  is  in  virtue  of  Ills  promise  a 
debtor,  and  tbe  same  intneiple  that  suatalna 
the  right  of  a  Btocktaolder  to  bring  an  action 
for  the  benefit  of  the  corporation  will  sustain 
the  salt  of  a  stockholder  to  compel  the  pay- 
ment of  unpaid  subscriptions.  In  fact,  the 
right  of  a  receiver  to  sue  for  unpaid  snb- 
scrlptions  has  been  put  on  the  gronud  tbat 
In  so  doing  he  Is  doing  only  tbat  which  the 
stockholder  might  have  done.  In  Lathrop, 
Beoelver,  v.  Knapp,  37  Wis.  307,  the  right  of 
a  receiver  to  maintain  an  action  for  nnpald 
sntMcrlptlons  was  diallenged.  In  meeting 
the  objection  of  the  defendant,  Ohlef  Justice 
I>ixon  said:  "The  other  subscribers  might 
have  maintained  an  acti<m  against  him  njpon 
It  [the  But»crlption] ;  and  as  they  might,  so, 
I  think,  the  receiver  may."  Tbe  statute 
(Bern.  A  BaL  Code,  |  86M)  provides  tbat  the 
stockholders  of  a  corporation  may,  in  the 
by-lawB  of  the  company,  prescribe  the  times, 
manner,  and  amounta  In  which  payments  of 
tbe  soma  subscribed  by  them,  respectively, 
shall  be  made.  *  *  Bat  In  case  the 
same  shall  not  be  so  preecribed,  the  trustees 
shall  have  the  power  to  demand  and  call  In 
from  tbe  stodchoMers  the  sums  1^  them  sub- 
ecrtbed.  at  such  time  and  In  such  manner, 
payments  or  installments,  as  they  may  deem 
proper."  The  statute  does  not  confer  au- 
tocratic powers.  The  power  here  conferred 
la  <»ie  that  must  be  reasonably  exerdsed  for 
the  benefit  of  tbe  corporation  and  its  stock- 
taoldera.  The  directors  could  not  continue 
from  1906  to  1912  to  borrow  money  and  pay 
Interest,  making  the  same  a  charge  against 
tbe  corporation,  to  tbe  prejudice  of  the  re- 
spondKits  who  had  paid  thdr  snbscrlptlona. 
When  dt  became  evident  to  the  directors  tbat 
the  corporation  was  In  need  of  funds  to  carry 
cm  its  boaineea,  and  after  a  reasonable  time 
had  ^pMd,  It  became  their  du^  to  make 
tba  can  mpon  the  atoddioldm  for  tbelr  un- 


paid subscription,  and,  if  the  (all  was  not 

com^led  with,  to  enforce  payment  In  the 
manner  provided  1^  law.  In  short,  It  was 
their  duty  to  exerdse  good  faith  to  all  the 
stockholders.  Having  failed  to  do  this  for  ao 
I<mg  a  period  of  tim^  the  prindplea  of  equi- 
ty will  permit  the  lespondenta  to  make  and 
eaiforoe  the  call  In  the  name  of  and  for  tike 
benefit  of  the  corporation. 

2.  The  second  proposltiont  that  a  reeelvar 
should  be  appointed  to  tate  diarge  of  tbe 
property  poidlng ,  tbe  suit  to  recover  the 
stock  snbscriptions,  Is  covered  by  our  dis- 
cussion of  the  first  proposition. 

[I]  8.  That  a  receiver  la  necesaary  to  ex- 
pert  the  books  and  compel  an  aoconndng 
with  the  Idaho  Lime  Company.  We  think 
tbat  the  remedy  of  the  reqwndents  is  ample. 
It  was  held  in  State  ex  rel.  Weinberg  v. 
Padfie  Brewing  &  Blaltlng  Co.,  21  Wash. 
451,  68  Pac.  664,  47  L.  R.  A.  208^  after 
a  thorough  review  of  the  authorltlM,  Uiat 
a  minority  Bto<&holder  baa  a  rl^t  to  in- 
spect and  examine  the  books  and  records 
of  the  corptHratlon  at  all  reasonable  times. 
The  court  said:  "Oorporatlcms,  owing  to  the 
ease  with  wfaidi  they  can  be  formed  under 
the  liberal  provisions  of  the  statute,  and  af- 
fording aa  they  do  a  limited  liability  for 
Investors,  have  become  a  favorite  means  for 
tbe  combination  of  capital,  and  are  now  en- 
gaged In  almost  every  variety  and  character 
of  business.  In  fact,  they  have  largely  su- 
perseded partnerships.  Not  having  behind 
them  the  personal  responsibility  and  fortunes 
of  tbe  promoters,  or  tbat  of  those  who  may 
have  Invested  In  their  capital  atock,  the  In- 
terests of  tbe  public  at  large  require,  and 
especially  that  part  of  the  public  dealing 
with  them,  that  the  courts  adopt  the  rule 
which  will  most  largely  conduce  to  honesty 
In  their  management  We  believe  that  these 
Interests  vrlll  be  better  protected  by  holding 
that  a  Btockholder  of  a  corporation  has  the 
right,  at  reasonable  times,  to  inspect  and  er- 
amine  the  books  and  records  of  such  cor> 
poratlon,  so  long  as  his  purpose  Is  to  Inform 
himself  as  to  the  manner  and  fidelity  with 
which  tbe  corporate  affairs  are  being  con- 
ducted, and  his  examination  Is'made  In  the 
interests  of  the  corporation.  Nor  will 'It  be 
presumed,  when  such  request  is  made,  that 
the  purpose  of  the  Inspection  is  other  than 
In  the  interest  of  the  corporation ;  and,  when 
it  Is  diarged  to  be  otherwise,  the  bnrden 
should  be  on  tbe  officers  refusing  such  re- 
quest, or  the  corporation,  to  eetaUIsh  it 
The  argument  that,  under  this  rule,  the  man- 
agm  of  a  rival  concern  may  acquire  stock 
In  the  corporation  and  nae  the  privilege  for 
the  purpose  of  benefiting  the  rival  concern, 
to  the  detriment  of  the  corporation,  is  not 
more  forceful  than  tbe  other  that,  under  the 
restricted  rule,  a  combination  can  be  made 
by  persons  holding  the  majority  of  the  stock, 
IQT  which  the  corporatiMi  Is  managed  for 
their  mm  IntereaCa,  to  the  enlnsioD  and 
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4etrliMnt  of  flu  minority  holders  and  biJtiiT 
to  the  pnbllc  dealing  vlth  It" 

See,  also,  Frost  r.  Paget  Sound  Bealty 
Assoctates,  67  Wash.  629,  107  Fac.  1029. 

m  If  the  respondents  know  of  a  debt  due 
and  owing  from  the  Idaho  lime  Company 
to  the  Bergman  Clay  Company,  or  It  can  be 
shown  by  competent  erldence,  and  the  offlcers 
of  the  corporation  refnse  to  bring  snlt  upon 
demand.  It  la  within  the  power  of  the  re- 
spondents to  maintain  an  action  without  re- 
sort to  a  rectf  Tershlp.  Sudi  suits  are  com- 
mon. Baker  t.  Seattle-Tacoma  Power  Co., 
61  Waah.  678, 112  Paa  617*  Ann.  Cas.  19120, 
809;  Wright  T.  Tacoma  Gas  A  Elea  Co.,  53 
Wash.  262,  101  Pa&  865;  Williams  t.  Erie 
Ht  Consol.  Hln.  Co.,  47  Wash.  360,  91  Paa 
1091;  Elliott  T.  Puget  Sound  W.  P.  Co.,  62 
Wash.  637.  101  Pae.  22& 

[19]  4.  A  court  of  equity  will  enjoin  the 
trustee*  from  selling  the  prt^erty  of  a  cor- 
poration if  It  be  made  to  appear  that  a  fraud 
is  oontm^lated,  or  about  to  be  perpetrated, 
on  the  stockholders. 

"It  Is  to  be  obserred.  at  the  outset,  that  the 
general  Jurisdiction  of  equity  orer  corporate 
bodies  does  not  extend  to  the  power  of  dis- 
solving the  corporation,  or  of  winding  up  its 
afflalra  and  sequesttatliig  the  corporate  prop- 
erty and  effects,  In  the  absence  of  express 
statutory  authority.  And  courts  of  equity 
will  not,  ordinarily,  by  virtue  of  th^  gen- 
ual equitable  Jurisdiction,  or  of  their  vis- 
itorlal  powers  over  corporate  bodies,  seques- 
trate tha  effects  of  the  corporation,  or  take 
the  managemoit  of  Its  affiilrs  from  the  hands 
of  Its  own  officers  and  intrust  It  to  the  con- 
txai  of  a  receiver  of  tbe  court,  upon  the  ap- 
plication either  of  creditors  or  shareholders. 
And  While  equity  may  properly  compel  of- 
ficers at  corporations  to  account  for  any 
breach  of  trust  In  their  official  capacity,  yet, 
in  the  absrace  of  statutes  extendli^  its  juris- 
diction, it  will  usually  decline  to  assume  con- 
trol over  the  managoaent  of  tbe  affairs  of 
a  corporation,  upon  a  bill  filed  by  a  stock- 
holder allegliu  fraud,  mismanagement,  and 
coUnsUai  on  the  part  of  tbe  corporate  au- 
thorities; since  such  Interference  would  neo- 
essarlly  result  In  tbe  dissolution  of  the  cor- 
poratliHi,  and  the  court  would  thus  Accom- 
pllsb  Indirectly  what  It  has  no  power  to  do 
directly.  jTbe  remedial  power  exercised  by 
courts  of  equity,  in  such  cases,  ordinarily  ex- 
tends no  further  than  the  granting  of  an  in- 
junction against  any  special  misconduct  on 
the  part  of  the  corporate  officer;  and,  al- 
tbougb  the  facts  shown  may  be  sufflclent 
foundation  for  such  an  injunction,  the  coart 
win  not  enlarge  Its  Jurisdiction  by  taking  tbe 
affairs  of  the  corporation  out  of  the  man- 
agemmt  of  Its  own  officers,  and  placing  them 
In  the  hands  of  a  receiver."  High  on  Re- 
ceivers (4th  Ed.)  288. 

"A  court  of  equity  will  enjoin,  on  behalf 
of  the  stockholders,  any  improper  alienation 
or  dispoaltloa  of  this  property  for  other  than 


corporate  purposes,  and  will  restndn  tbm 
conmdsslon  of  acts  which  are  contrary  tb 
law  and  tend  to  the  destruction  of  tin 
francblsBS,  as  well  as  the  Improper  manage- 
ment of  the  business  of  the  corporation,  or 
a  wrongful  diversion  of  Its  funds.  And  la 
such  cases  equity  may  grant  relltf  at  the 
suit  of  a  single  stodcholder.**  Wsterman  on 
Corporations,  |  819;  Dodge  t,  Wocrisey,  18 
How.  831, 16  U  Ed.  401;  10  C^c:  9S3-S8Sl 

[1 1}  6.  It  Is  not  entirely  clear  that  tbe  Ida- 
ho Ume  Company  la  In  &ct  a  competitor  of 
the  idalntiff  company;  but  assuming  that  It 
Is  BO,  It  does  not  follow  that,  because  Bvans 
and  Hurd  are  stockholders  In  the  Bergman 
Clay  Company  and  control  the  Idaho  Uma 
Company,  ttie  sale  of  the  propwty  would  be 
In  fraud  <tf  the  rights  of  the  respondents 
And  here,  again,  equity  will  enjoin  If  a  casa 
be  made  out 

[12]  For  six  years  M.  L.  Bergoun  was 
president  ot  the  corporation.  He  insists 
that  he  knew  nothing  of  Its  business  affalrsk 
Of  the  meetings  at  which  he  la  shown  te 
have  been  present  his  recollec^hm  la  not  dl» 
tinct;  his  answer  bdng,  as  a  rule;  "I  do 
not  remember."  Nevertheless  the  law  cha^ 
es  him  with  the  knowledge  be  now  disclaims 
The  budness  condition  of  the  company  has 
not  materially  changed  since  the  beginning 
and  without  being  understood  as  holding  that 
the  respondents  are  to  be  denied  any  ronedy 
whldi  is  In  law  or  equity  open  to  them,  w* 
must  hold,  upon  the  showing  mad^  that  r»- 
spondmita  have  waited  too  long  to  warrant 
the'  court  In  taking  the  property  oat  of  the 
hands  of  the  tnutees  and  admlntetering  11 
through  a  receivership.  We  are  not  satis- 
fled  that  the  rights  of  all  parties  wlU  be  best 
served  by  such  procedure.  High,  Ree^vera 
(4th  Ed.)  I  296a.  "The  tendency  to  appoini 
receivers  at  the  Instance  of  those  who  hav^ 
for  the  hope  of  greater  gain,  put  their  mon> 
ey  to  speculative  uses  should  be  checked  rath- 
er than  encouraged."  Frost  t.  Puget  Sound 
Realty  Associates^  supra. 

Both  sides  rely  upon  the  case  of  Becord 
V.  Wheeler  Cold  Mining  Co.,  63  Wash.  620, 
102  Pac  654,  17  Ann.  Ca&  914.  We  think 
that  decision  clearly  sustains  our  view  that 
this  is  not  a  proper  case  for  a  receiver.  W« 
have  said  no  more  In  this  case  than  Is  con- 
tained in  the  one  sentence  In  that  opini<m: 
"Courts  will  not  Interfere,  except  la  case  of 
fraud  or  th&iofriogemeQt  of  legal  acts  whidk 
cannot  be  otherwise  redrcissed."  It  Is  not 
enough  that  there  Is  a  wrong.  It  must  bs 
made  to  appear  also  that  there  is  no  ade- 
quate remedy.  The  cases  of  Theis  v.  Sp<^ 
kaue  Falls  Gas  Light  Ca.  34  Wash.  23,  74 
Pac  1004,  and  Booths  v.  Summit  Coal  Min- 
ing Co.,  66  Wash.  167,  104  Pac.  207,  19  Ann. 
Cas.  1266,  are  also  relied  on.  The  questioD 
of  a  receivership  was  not  involved  In  th» 
Theis  Case,  while  the  Boothe  Case  is  as  is  said 
therein,  "sul  generis."  Tbe  case  waa  resolved 
by  reference  to  tbe  law  of  partaenblgk 
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Whipple  T.  Lee.  46  WadL  268,  80  Pac.  712. 
Because  tbe  parties  were  equal  In  right,  and 
because  there  was  "no  control  of  the  cor- 
poration by  a  board  of  trustees,  sustained 
by  a  majority  of  the  stock,"  and  because  the 
equities  of  tbe  case  did  "violence  to  the  ele- 
mentary Idea  that  a  corporation  la  to  be 
controlled  by  a  goremlng  board  r^resentlng 
a  majority  of  the  stock,"  we  find  nothing 
In  these  cases  or  In  others  cited  by  respond- 
ents to  warrant  as  in  excepting  this  case 
from  tbe  general  rales. 

The  case  will  be  reTersed,  with  lutnic- 
tkos  to  discharge  tbe  rocelrer. 

CROW,  G.  J.,  and  OOSO*  UOUITF,  tad 
PABKEB,  JX,  ctmcnr. 


CDN.  ]i.«n> 

8TATSI  T.  UAKBR. 

(Baprene  Ooort  of  New  Ueilco,   Mardi  4, 

1S13.) 

(SytMut  by  tk«  Court.) 

S.  CaiMiNAi.  Law  (H  1158, 1159*)— Afpsai>- 

SuvnciENCT  or  EviDsncK. 

Ordinarily  n«ltber  tbe  verdict  <rf  a  Jury 
Bor  tha  finding  of  fact  of  a  trial  court  will  be 
distoibed  in  t^a  court  when  they  are  support- 
ed by  any  substantial  evidence. 

[EM.  Note.—For  other  casea,  see  Criminal 
Lew,  CcDL  Dig.  H  8061-^6,  mO,  8071, 8074- 
3083:   Dec.  Dig.  ||  1158.  1159.*] 

2.  Cbikinu.  Law  (|  1064*)— Appbai^Exclu- 
nON  or  Evidence— Motion  pob  New  Tbial.. 
Where  a  party  complains  of  an  alleged  er- 
roneous decision  of  the  court  trying  the  cause, 
dtber  in  the  exclusion  or  admiB8i<ni  of  evi- 
dence, be  must  point  out  in  hia  motion  for  a 
Bew  trial  with  reasonable  certainty  the  particu- 
lar evidence  admitted  or  excluded;  otnerwise 
tbe  court  below  need  not,  and  the  Supreme 
Court  will  not,  consider  such  alleged  errone- 
ous decision. 

[Ed.  Note.— For  other  jsases.  see  Grimluat 
Law,  Cent.  Dig.  H  26T&-2684;  Dec.  Dig.  | 
1064.*1 

S.  CaiviNAL  Law  (|  1056*)— IffBTBUOnoNa— 
Bevibw  oh  Afpeax» 

The  oMTectnesB  of  instmetloiis  given  by 
the  trial  court  will  not  be  reviewed  by  tbe  Su- 
preme Court;  unless  objection  is  interposed  to 
the  nving  of  such  Instrnctlon  and  an  exception 
■aved. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2668,  2670;   Dec.  Dig.  i 

looe.*] 

Appeal  from  District  Court,  Lincoln  Conn^ 
It;  E.  L  Medler,  Judge. 

George  Baker  was  convicted  of  assanlt  with 
intent  to  rob,  and  appeals.  Affirmed. 

Prlchard  &  Howard,  of  Santa  VC,  for  ap- 
pellant H.  8.  Glanc7>  AasL  Atty.  Gen.,  for 
the  State. 

BOBEStTS,  G.  J.  Appellant  was  Jointly 
Indicted  with  one  Daniel  Bullion,  by  the 
Crand  Jury  of  Lincoln  county,  charged  with 
making  assault  upon  one  William  D.  Wilson 
with  Intent  to  rob  and  take  from  him,  said 
Wilson,  his  money,  goods,  etc  The  cause  was 


tried  on  tbe  20th  day  of  Kay,  and  the  Jnr^ 
returned  a  verdict  finding  both  defendants 
guUty  as  charged.  A  motion  for  a  new  trial 
was  filed  by  the  appellant,  which  waa  ever- 
ruled  by  the  court,  and  appellant  waa  sen- 
tenced to  tbe  state  penitentiary  for  a  term 
of  not  less  than  two,  nor  more  than  three, 
years.  From  ancb  Judgment  this  appeal  la 
prosecuted. 

[1]  The  principal  contention  nrged  by  the 
appellant,  in  support  of  a  reversal,  la  that 
tbe  verdict  of  the  Jury  waa  contrary  to  tbe- 
evidence.  It  has  been  repeatedly  held  by 
the  territorial  Supreme  Court  that  "ordi- 
narily neltber  tbe  verdict  of  a  Jury  nor  tbe 
finding  of  fact  of  a  trial  coprt  will  be  dis- 
turbed In  this  court  when  tbey  are  support' 
ed  by  any  substantial  evidence."  Territory 
V.  Sals,  15  N.  M.  171, 103  Pac  980;  Territory 
V.  Trapp,  16  N.  M.  700.  120  Pac.  702.  We 
have  carefully  read  the  record  and  find  facts 
and  drcumatances  tn  evidence  from  which 
tbe  Jury  might  properly  have  drawn  tbe  con- 
clusion that  the  defendant  waa  guilty,  that 
he  was  acting  In  concert  with  bis  codefend- 
ant;  and  therefore  we  cannot  disturb  tbe 
verdict  The  insufficiency  of  the  evidence 
was  called  to  the  attention  of  the  trial  court 
in  the  motion  for  a  new  trial.  The  lower 
court  and  the  Jury  heard  tbe  witnesses  on 
tbe  stand,  were  able  to  obserre  their  appear- 
ance and  demeanor  while  testifying,  and 
were  thus  enabled  more  nearly  to  arrive  at 
the  truth  than  could  tbe  appellate  court  by 
reading  tbe  record.  If  tbe  trial  Judge  enter- 
tained a  reasonable  doubt  as  to  the  guilt 
of  tbe  defendant,  he  should,  and  doubtless 
would,  have  granted  him  a  new  trial.  The 
verdict  la  supported  by  substantial  evidence 
and  we  cannot  therefore  set  it  asldfc 

[2]  It  is  next  urged  that  the  court  ervetf 
"in  pe^ittlng  the  district  attorney  to-  in- 
quire into  the  financial  condition  of  the  ap> 
pellant  prior  to  the  alleged  offense  over  Ibc- 
objection  of  the  appellant"  The  record  df*- 
closes  that  the  district  attorn^,  over  app^ 
lant's  objection,  asked  the  prosecuting  wit- 
ness the  following  question:  "During  tbe 
afternoon,  at  any  time,  did  you  have  aoF 
conversation  with  these  defendants,  or  tittes 
of  them,  relative  to  their  financial  condition;, 
or  whether  they  needed  money?"  The  wit- 
ness answered  that  he  had  conversed  wltb 
them  about  the  matter  but  did  not  detail  the 
conversation,  stating  that  he  had  forgotten 
It  He  testified  to  no  fact  that  would  Te^i 
to  the  conclusion  that  tbe  men  were  either 
rich  or  poor.  Even  If  there  had  been  error 
in  overruling  the  objection  to  tbe  qnestl(Hi». 
tbe  appellant,  having  failed  to  point  out  aucb 
alleged  error  In  bis  motion  for  a  new  trials 
cannot  avail  himself  of  it  here.  The  motion 
for  a  new  trial  alleged  that  "the  court  erretf 
in  overruling  defendant's  objections  to  the 
various  matters  and  things  testified  about 
by  Oie  witnoasea  for       state  to  wbkli  otn 
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jectlons  were  Interposed,  and  in  rejecting  de- 
fendant's offers  of  evidence  and  not  allow- 
ing the  same  to  go  to  the  Jury  on  the  trial." 
Tbe  territorial  Supreme  Court  has,  in  sev- 
eral decisions,  quoted  with  aitproval  the  rule 
laid  drfwn  by  the  Supreme  Court  of  Indiana, 
In  the  case  of  Grant  v.  Westfall,  57  Ind.  126, 
as  foUdwB:  "It  has  been  repeatedly  held  by 
thla  court  that  when  a  party  complains  of  an 
alleged  erroneous  decision  of  the  court  try- 
ing the  cause,  either  in  the  exclusion  or  ad- 
mission of  evidence,  be  must  point  out  la 
bis  motion  for  a  new  trial  with  reasonable 
certainty  the  particular  evldencie  admitted 
or  excluded;  otherwise  the  court  below  need 
not,  and  this  court  will  not,  consider  aucb 
alleged  erroneons  decision."  See  Territory 
V.  Anderson,  4  N.  M.  (Gild.)  213,  13  Pac  21 ; 
Mogollon  Gold  Copper  Go.  v.  Stout,  14  N.  M. 
245,  91  Pac  724. 

[9]  It  is  finally  urged  that  the  court  erred 
in  one  of  the  Instnictlons  given  the  jury. 
We  need  not,  however,  consider  whether  or 
i^t  this  Instruction  Is  correct,  for  the  record 
before  ua  falls  to  show  that  It  was  excepted 
to,  and  Indeed  it  does  not  appear  that  ex- 
ceptions were  interposed  to  any  of  the  In- 
structions given  by  the  court  It  is  well 
settled  In  this  state,  by  a  long  line  of  au- 
thorities, that  the  correctness  of  instructions 
given  by  the  trial  court  will  uot  be  reviewed 
by  this  court,  unless  exceptions  to  the  giving 
of  such  Instructions  are  saved  and  an  oppor- 
tunity given  to  the  trial  court  to  correct  the 
misUke.  See  U.  S.  v.  Coolc,  15  N.  M.  124, 
103  Pac.  306,  where  the  authorities  are  col- 
lected. If  this  Instruction  was  objectionable 
to  the  defendant,  the  court's  attention  should 
have  been  called  to  It  at  the  time  it  was 
given,  so  that  the  court  could.  In  case  It  was 
pointed  out  wherein  it  was  erroneoas,  have 
corrected  the  same.  Courts  are  not  Infalli- 
bly and  It  Is  the  dnty  of  attorneys  to  call 
attentiim  to  errors  at  tbe  time  of  tiieir  com- 
mission, so  that  they  may  be  corrected. 

Flndli^  no  available  error  bi  the  record, 
tbe  Judgment  at  the  lower  court  is  affirmed, 
and  It  la  so  ordered. 

HANNA  and  PABEEB,  33^  concur. 

07  N.  H.  130) 

MBDLBK  et  aL  v.  CHILDERS. 

(Supreme  Court  of  New  Mexico.   March  20, 
1913.) 

(ByUdbut  by  the  Court.) 
1.  PUDeKS  (I  58*)— COLLATBBAL  SeCUBITT— 

Right  of  Action. 

Tbe  holder  of  collateral  paper  may  sue  and 
recover  upon  it  of  the  maker,  without  regard 
to  any  defense  which  the  pledgor  has  upon  the 
debt  for  which  the  paper  was  pledged  as  se- 
cority,  unless  the  maker  Is  deprived  of  some 
equitahle  defense  which  he  might  have  against 
the  payee.  " 

(Bid.  Note. — For  othsr  cases,  see  Fledges, 
Cent  Dig.  H  1S6-194;  Dec  Dig.  {  6a*] 


2.  AssianifBHTa  (|  ^*)— Coirazauonoii— Si- 
GUBmni. 

The  assignment  of  any  parttenlar  daim  is 

considered  as  an  equitahle  assignment  of  all 
securities  held  by  tbe  assignor  to  assure  It. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  8  145;  Dec.  Dig.  f  7a*] 

a  Appeal  and  Bbkob  <8  108*)  —  Objbctiox 

BKLOW— NBCBSSZTT— JOJHDBB  OT  IKOOHSW- 

BNT  Causes. 

The  question  of  the  joinder  of  inconsistent 
causes  of  action  must  be  raised  in  the  lower 
court,  and  if  not  so  raised  this  court  wUl  not 
consider  tbe  question  on  appeaL 

{Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  1229-1288,  1240;  Dec 
Dig.  1193.*] 

Appeal  from  District  Oonrt,  BenuUlllo 
County;  O.  W.  Baynolds,  Jadga 

Action  by  EL  U  Uedler  against  Carrie  M. 
Ghllders*  eneatrlz*  and  T.  N.  Wilkerson 
interroied.  Vrom  Oia  judgment^  defendant 
appeals.  Affirmed. 

On  Otftober  26,  1901,  William  B.  ChUders 
was  Indebted  to  appellee  Wilkerson  in  the 
sum  of  $l,87a22,  represented  by  a  promissory 
note,  secured  by  a  diattel  mortgage  on  a 
law  library,  in  Childers'  office.  In  Albuquer- 
que, N.  M.  The  note  had  been  past  due  for 
some  time,  tfnd  the  Interest  had  accumulated, 
and  Wilkerson  desired  a  new  iiot»  and  mortr 
gage.  Childera  demurred  to  tbe  giving  of  a 
new  chattel  mortgage  on  his  library,  claiming 
that  he  was  unable  to  carry  insurance  np<m 
It  while  covered  by  a  mortgage.  He  suggest- 
ed that  he  would  here  E.  L.  Medler,  who  oc- 
cupied offices  with  Chlldera,  execute  his  in- 
dlvldnal  note  for  the  Indebtedness  to  Wilker- 
son ;  that  he  would  give  to  Medler  his  note 
for  the  amount,  securing  the  payment  of 
the  same  by  a  bill  of  sale  of  his  library; 
and  that  Medler  could  Indorse  his  note  to 
Wilkerson,  as  collateral  security  for  tbe  pay- 
ment of  Medler's  note.  Wilkerson  agreed  to 
the  arrangement,  conditioned  upon  Cbilders' 
delivering  possession  of  the  library  to  Med- 
ler, under  the  bill  of  sale,  and  Medler's  In- 
dorsing over  to  Wilkerson  the  bill  of  sale 
The  arrangement  was  carried  out  as  agreed, 
except  the  bill  of  sale  was  not  assigned  to 
Wilkerson,  but  was  delivered  to  him,  but, 
at  the  request  of  Chllders,  Wllkerscm  re- 
turned the  bill  of  sale  to  Medler,  so  that  he 
would  have  It  In  his  possession  In  case  a 
levy  should  be  made  ui>on  the  library,  under 
an  execution,  to  show  to  the  officers.  CSill- 
ders  made  some  payments  upon  his  note  to 
Wilkerson,  which  were  credited  upon  the 
note;  he  also  executed  two  promissory  ntAea 
to  Wilkerson,  In  payment  of  installments 
of  Interest  upon  his  note,  the  principal  of 
which  was  credited,  et  his  request,  upon  the 
note,  signed  by  him  and  held  by  Wilkerson 
as  collateral  securlly.  The  note  was  dae  one 
year  from  October  26,  1901.  Mr.  Cbilders 
died  on  the  3d  of  March.  1908,  testate,  and 
his  wife,  the  appellant,  was  appointed  execo- 
trix  of  his  will  and  duly  qualified.  It  ap- 
pears that  Wilkerson,  within  the  time  re- 


•For  otbar  cams  sm  same  topic  uid  SMtlon  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  K»y-No.  8ari«  ft  Rap'r  Zndaut 


Digitized  by 


8TATB.  V.  IfUCEBO 


■m 


qolred  bj  law,  fDfd  thfi  note  aa  a  claim 
against  his  estate,  and  It  was  dnly  allowed 
by  tbe  probate  coart.  No  payqwita  had  been 
made  upon  the  Medlar  note^  except  some 
interest  appears  to  have  been  credited  upon 
this  note  In  October,  1902.  Medler  Inatitoted 
this  action  for  an  accounting  npon  the 
amount  owing  by  Chlldera,  npon  the  ind^t- 
edness  for  which  he  ezecated  .his  note,  and 
to  have  the  bill  of  sale  decreed  to  be  a  mort- 
gage, and  foredoeed,  and  the  property  sold 
and  the  i«oceeds  applied  upon  tbe  Indebted- 
nesa.  Later  Wllkerson  Interrened,  adopted 
aa  his  own  tbe  allegations  of  the  complaint 
filed  by  Medler,  and  asked  for  the  same 
relief.  To  the  complaint  and  Interrenlng 
complaint,  a  general  doalal  was  filed  by  the 
executrix.  By  demurrer  the  executrix  at- 
tempted to  raise  the  question  of  the  statute 
of  limitations,  claiming  that  the  note  execut- 
ed by  Medler  was  barred  by  the  statute  and 
that  because  of  such  fact  Wllkerson  could 
not  enforce  the  payment  of  the  collateral 
note  signed  by  Chllders.  The  demurrer  was 
oTerruled,  evidence  heard,  whlcA  fully  sup- 
ported the  above  facts,  and  a  decree  was  en- 
tered by  tbe  court  decreeing  the  bill  of  sale 
to  be  an  equitable  mortgage,  foreclosing  It, 
and  directing  that  the  proiwrty  be  sold  for  the 
satisfaction  of  the  note  signed  by  Chllders. 
From  the  judgment  this  appeal  la  prosecuted. 

D.  W.  Dobaon,  of  Albnquennie,  for  appel- 
lant Uward  A.  Mann  and  T.  N.  WUk«rson, 
both  of  AlbnquMqii^  tta  mpp^dem. 

ROBERTS,  a  J.  ^fter  statins  the  fkets 
mm  above).  In  her  brlet  appelant  dlacusBed 
fonr  propoaltloM  vpra  which  aha  relies  for 
a  lererBal  of  the  Judgment  Othw  questions 
axe  zaJsed  1^  tbe  aaslgnment  oC  errors,  but 
aa  they  are  not  diseuaaed  In  ttie  brief,  th^ 
wUl  be  deoned  to  bare  been  waived. 

[1]  The  flnt  eonteatloa  vdled  upon  Is  that 
tbe  Btatate  of  Ifanltatlona  barred  tbe  action 
<m  the  note  enented  by  Medler,  and  there- 
fore^ tbe  GtaUdvB  note  being  collateral  se- 
curity for  the  payment  of  that  note,  payment 
tbereoC  conld  sot  be  enforced.  Admitting 
that  appellant's  constmcUon  of  tbe  relatlwi 
of  the  partlsB  la  aonnd,  whldi  under  the  facta 
need  not  be  det^mliied,  otUl  there  le  no 
molt  bi  the  poaitlon  taken.  The  holder  (tf 
otrtlateral  papnr  niay  eoe  and  recover  npcm 
It  of  the  maker,  without  regard  to  any  de- 
fenaea  wbldi  the  iitedsor  baa  npcm  tbe  debt 
txx  wUdi  the  paper  waa  hedged  aa  aecnrlty, 
nnleae  the  maker  to  deprived  of  acnne  eqoi' 
table  deftnae.  which  he  nrigfht  have  against 
Om  payee;  Joaca  on  OOUateral  Secority  (Sd 
Bd.)  I  671.  Thla  betaig  a  true  statement  of 
tbe  mle^  it  aeesasarily  foUovra  that  caiUdera, 
or  hia  rcpreaentative,  having  aet  forth  no  de- 
fanae  agalnat  the  note  executed  by  him,  and 
clalndng  wme,  la  not  in  a  position  to  Inter- 
poae  tbe  etatote  of  Umitatlon  as  to  the  prln- 
dpal  ddit,  whidi  hla  note  la  held  to  aecurek 


So  long  as  be  owes  the  debt  rqiffeseoted  by 
the  note,  It  is  Immaterial  to  him  to  whom  he 
makes  payment,  and  he  is  not  called  upon 
to  litigate  and  queution  as  to  Uie  validity 
of  the  debt  for  which  tbe  note  executed  ^ 
him  waa  pledged  as  collateral  aecurtty. 

[2]  Appellant's  second  proportion,  as  we 
understand  it  la  that  tiie  court  erred  In  hold- 
lug  that  the  transfer  of  the  note  carried  with 
it  the  mortgage  securing  Ita  payment  There 
was  evidence  from  which  the  court  might 
have  found  that  the  bill  of  sale  waa  trans- 
ferred to  WilkersMi  at  the  same  time  that 
the  note  waa  indorsed  over.  However,  the 
rule  Lb,  as  stated  In  Ooolebrooke  on  Collateral 
Securities,  p.  "The  transfer  of  a  nego- 
tiable promissory  note,  by  Indorsement  and 
delivery  merely,  where  indorsed  in  blank  or 
payable  to  bearer,  tbe  payment  of  which  la 
secured  by  a  mortgage  or  deed  of  trust  car- 
ries with  it  in  equity,  the  mortgage  or  deed 
of  trust  secnrltiea.  The  indorsee  ot  tbe 
promissory  note  is  entitled  to  the  benefits 
of  BwA  mortgage,  whether  an  assignment  ot 
the  same  is  made  or  not"  Daniels,  in  his 
work  <Hi  Negotiable  Inatmnients  (volume  1. 
p.  6S8),  says:  "The  assignment  of  any  par- 
ticular claim  la  considered  an  eqnltatde  as- 
signment of  all  securities  held  by  the  aa- 
slgnor  to  assure  It"  See,  also,  Jones  on 
Chattel  Mortgages,  p.  448.  So  that  even 
though  It  be  held  that  Medler  did  not  trans- 
fer the  MU  of  aale  to  Wllkerson,  under  the 
rule  above  stated,  Wllkerson  was  entitled 
to  tbe  benefit  of  all  the  securities  held  by 
Medler  to  assure  the  paymrait  of  the  note. 

[S]  The  third  point  discussed  Is  that  there 
were  joined  in  the  complaint  InconslBtent 
causes  ot  action.  However,  no  advantage 
was  aought  to  be  takui,  iu  the  lower  court 
of  such  fact  If  it  existed,  and  It  is  too  late 
to  nUse  it  for  the  firat  ^tme  on  appeal. 

It  la  laatiy  urged  that  tlu  decree  rendered 
In  the  lower  court  Is  Inconaiatent;  but  ap- 
pellant has  failed  to  p<rint  oat  in  hla  britf 
any  Injury  sntTered  by  reason  ^  vaA  Inoon- 
slstence,  if  it  exists. 

Finding  no  error  In  the  record  warranting 
a  reveraal,  the  Judgment  of  the  lower  court 
le  affirmed,  and  it  la  eo  fndwed. 

BANNA  and  PABKBB,  J  J.,  concaA 


07  H.  K.  <H) 

ffTATB  T.  LUCBBO. 

(Sa^«me  Court  of  New  Mexioo.   Uar^  4 
1018.  Behearii^^uiied  April  16^ 

(BylMtu$  by  <Ae  Court.) 
X.  luacxHT  (f  ^*)  —  InoiorMBm  — Owiraa- 

8BJF. 

Tbe  ownership  of  an  animal,  alleged  to 
have  been  stolen,  may  be  laid  either  in  ths  true 
owDcr  or  tbe  peraon  In  lawfol  praaesafon  of 
the  animal,  as  bailee  or  special  owner. 

IBd.  Note.— For  otfan  caasL  see  I«reMy, 
Gent  Dig.  ||  81-9S.  99;  De6  Dig.  |  82.*] 
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2.  LaBCEITT  (I  81*)  —  iNDIOTlfENT— AlXEQA- 
TIOH  OF  YALUm. 

Where,  under  a  larceny  statute,  value  of 
the  thing  or  article  stolen  is  not  made  material, 
it  need  not  be  alleged,  and,  if  averred,  it  need 
not  be  proved. 

[Bd.  Note. — For  other  caieg,  tee  Larceny, 
Cent.  Dig.  H  76-80;  Dec.  Dig7|  31.*] 

3.  Cbiuinai.  Law  (|  956*)  —  Nbw  Tbial  — 
Misconduct  of  Jubob— Affidavit. 

An  affidavit,  in  support  of  a  motion  for  a 
new  trial  on  the  nound  of  misconduct  of  a 
juror,  shoold  clearly  identify  the  juror  guilty 
of  the  alleged  miicondact,  and  should  oeariy 
specify  the  facts  alleged  to  constitDte  soch  mis- 
condact 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  237S-2391;  Dec.  Dig.  f 
966.*] 

4.  Cbimiitai.  Law  (|  115»*)  — Appeal  — He- 
vzxw— Evidence, 

Where  there  is  substantial  evidence  sop- 
porting  the  verdict,  the  Supreme  Court  will  not 
undertake  to  weigh  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  S074-S088;  Dec.  Dig.  i 
1189.*1 

6;  C^naiTAi,  Law  ({  1056*)  —  Apfbal— Rb- 

TtEW  OF  rNSTBUCnoN. 

The  correctness  of  an  instruction  given  by 
the  trial  court  win  not  be  reviewed  by  the  Su- 
preme Court  unless  exceptions  are  saved  and 
an  opportunity  given  the  trial  court  to  correct 
the  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  266&-2670:  Dec.  Dig.  S 
1066.*] 

Appeal  from  District  Court;  Qtiadalupe 
Coniitr;  D.  J.  Lealij,  Jodga 

Llborto  lAicero  was  convicted  of  larceny, 
and  appeals.  AfHnned. 

M.  R.  Baker,  of  Santa  F6,  for  appellant 
F.  W.  Clanc7,  Atty.  Oen.,  for  tbe  State. 


BOBBBTS,  O.  J.  Appellant  was  indicted 
by  the  grand  Jury  of  Gnadalnpe  county  for 
larceny  of  one  bead  of  neat  cattle  of  the 
▼Blue  of  ¥25,  was  tried  b^bre  a  Jury  In  the 
district  court  ot  that  county,  adjudged  to  be 
gnllty,  and  sentenced  by  the  court  to  Impris- 
onment In  tbe  state  penitentiary  for  not  less 
than  two  years  nor  more  than  four  years. 
From  sudk  Judgment,  this  aiq;>tel  Is  prose- 
cated. 

[1]  Tbe  first  ground  relied  upon  for  rever- 
sal la  that  there  la  a  fatal  variance  between 
the  allegation  In  the  indictment  and  the 
ptoot  as  to  tbe  ownership  of  tbe  anlmaL  Tbe 
indictment  durged  that  the  ^ppdlant  unlaw- 
fully and  f^oniously  did  take,  steal,  and 
knowingly  drive  away  one  head  of  neat  cat- 
tle of  the  value  of  ^  of  the  property  of 
Victorlano  TafOya,  and  it  developed  upon 
the  trial  of  the  esse  that  the  animal  In  ques- 
tion bad  hem  given  to  the  wife  of  Tafoya 
by  her  mother.  It  further  appeared,  bow- 
ever,  that  Tlctorlano  Tafoya,  at  tbe  time 
the  animal  was  stolen,  had  the  lawful  posses- 
sion of  the  some,  aa  bailee  or  special  owner. 
This  being  true,  the  ownership  of  the  ani- 


mal, at  the  option  of  the  pleader,  could  have 
been  laid  either  In  Victorlano  Tafoya  or  Id 
hla  wife.  See  2  Bishop's  Criminal  Procedure 
(4th  Ed.)  I  721. 

[2]  The  second  proposition  urged  as  error 
is  that  there  was  no  proof  of  the  value  of  the 
animal.  Under  the  statute  upon  which  tbe 
indictment  was  predicated,  value  Is  not  ma- 
terial. It  is  not  mentioned  in  tbe  statote. 
In  Bishop's  Criminal  Proc.  f  713,  the  rule 
Is  stated  as  follows:  "In  statutory  borse 
stealing  and  other  like  Iarc«iies  of  8i>ecifie 
things,  where  the  punishment  In  no  degree 
depends  on  tbe  value,  It  need  not  be  averred ; 
or,  if  averred.  It  need  not  be  proved."  See, 
also,  Davis  v.  State,  40  Tex.  134. 

[3]  The  third  contention  is  that  there  was 
miscoDduct  on  the  part  of  one  of  the  jurors, 
prejudicial  to  the  rights  of  the  defendant 
In  the  affidavit  filed.  In  support  of  the  motion 
for  a  new  trial,  and  in  such  motion,  tbe  name 
of  the  juror,  whose  conduct  is  said  to  have 
been  prejudicial.  Is  not  given;  nor  is  the 
name  of  the  party  cognizant  of  the  same 
disclosed.  This  was  clearly  Insufficient. 
People  V.  WllliamB,  24  Cal.  81;  Achey  v. 
State,  64  Ind.  5& 

It  Is  next  urged  that  the  evidence  falls 
to  sustain  the  verdict  We  have  carefully 
gone  over  the  record  and  find  sufficient  evi- 
dence which,  if  true,  would  sustain  the  ver- 
dict The  jury  evidently  believed  it  to  be  true 
and  were  satisfied  therefrom,  to  the  required 
degree,  that  the  defendant  stole  tbe  cow  in 
question.  The  defendant  testified  in  the  case, 
but  the  Jury,  as  it  had  a  right  to  do,  evid^- 
ly  concluded  that  his  version  of  the  aCTair 
was  not  true. 

[4]  This  court  cannot  be  called  upon  to 
exercise  the  functions  of  jury.  Territory  v. 
O'Donnell,  4  N.  H.  (Gild.)  196,  12  Pac  743 ; 
Territory  v.  MaxweU,  2  N.  M.  250;  Cun- 
ningham V.  Springer,  13  N.  M.  250,  82  Pac 
232. 

[S]  The  fifth  question  raised  Is  as  to  the 
correctness  of  the  instruction  No.  14,  glvoi 
to  the  jury  by  the  court  of  its  own  motion, 
to  the  effect  that  It  was  proper  for  the  Jury 
to  consider  the  <diaracter  of  the  accused. 
The  record  before  us  nowhere  discloses  that 
this  was  excepted  to,  and  It  Is  well  settled 
in  this  state  that  the  correctness  of  Instrue- 
tlons  glv»  by  the  trial  court  vrlll  not  be  re* 
viewed  by  this  court,  unless  exceptions  are 
saved  and  an  opportunity  givm  the  trial 
court  to  correct  the  error.  The  New  Mexico 
cases  sustaining  this  proposition  are  set  out 
in  the  case  of  United  States  v.  Cook,  15  N. 
M.  124,  103  Pac.  305,  and  need  not  be  cited 
here. 

finding  no  error  in  the  record  tbe  Judg- 
meat  of  the  Iowa  court  is  affirmed,  and  it  Is 
so  ordered. 

HANNA  and  PARKiai,  JJ.,  concur. 
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CANATAN  T.  OANAVAN  vt  %L 

(So^m  Court  of  New  Mexico.   Hardi  8, 
1913.) 

(SvUohuM  In/  ike  Court.) 

1.  Apfkal  ahd  Ebbob  (I  888*)  —  Plxadinq 
(f  237»)— Amendment. 

Where  a  material,  even  jarisdictiotial,  (act, 
omitted  from  the  complaint,  is  as  tvUs  litigat- 
ed, without  objectioD,  as  if  said  fact  had  been 
pat  in  issoe  the  pleadings,  it  is  the  dntr  of 
the  trial  court  and  of  this  court  on  appeaJ  to 
unend  the  complaint  in  aid  of  the  jnd^Mnt  lo 
aa  to  allege  the  omitted  fact 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Krror.  Cent  Dig.  H  3617-3819;  Dec.  Dig.  1 
888;*  Pleading,  Cent  Dig.  Si  e03>«19;  Dec. 
Dig.  I  237.*) 

2.  COKTBHFT   (i  66*)— APFKU.  AMD  BBBOB— 

JUDaMIHt  Avm  Dbobeb. 

A  Jndgment  In  a  contempt  proceeding,  orig- 
inating subsequent  to  the  nnal  decree,  is  not 
reTiewable  npon  appeal  from  such  final  decree. 

[Bd.  Notew— For  other  cases,  see  Contempt 
Cent  Die  H  203-216,  22&^7:   Dec.  Dig.  | 


f Additional  Svllahut  fry  EMtoHal  Btaf.) 
3.  Ditobcb  (1 179*)— Appxal—Fundambhtai. 
Erbob— Pbbbbiitatioic  tob  Bbtiew— Com* 

FUUNT. 

An  objection  that  the  complaint  In  a  di- 
Torce  suit  fails  to  state  that  the  plaintift  has 
resided  in  the  state  the  required  length  of  time 
presents  fundamental  error  and  must  be  re- 
viewed, though  presented  for  the  first  time  In 
appellant's  brief. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  f  666;  Dec.  Dig.  |  1^.*] 

Appeal  from  DiBtrlct  Court,  McKlnley 
Ck»iiiity;  H.  W.  RoTDolds,  Judge. 

Action  by  Kate  Cauavan  against  Stephen 
Canaran  and  others.  From  decree  for  plain- 
tUL,  defendants  appeet  Affirmed. 

BL  W.  Dobson,  of  Albuquerque,  Charlee 
tSpiess,  of  East  Los  Vegas,  and  Mann  &  Ven- 
able,  of  Albuquerque,  for  appellants.  A  T. 
Hannett,  of  Gallup,  and  VlgU  &  Jamison,  of 
Albuquerque,  for  appellee. 

VARKJSB,  J.  This  Is  an  appeal  from  a 
final  decree  for  divorce  and  awarding  Judg- 
ment to  the  appellee  for  a  sum  of  money  as 
her  just  share  of  the  community  estate  of 
the  parties,  and  ordering  execution.  Appel- 
lant does  not  complain  of  the  Justness  of  the 
decree  except  to  say  that  it  was  not  Justified 
by  the  evidence.  A  reading  of  the  record 
BhowB  DO  merit  In  the  suggestion. 

[1]  1.  Appellant,  however,  questions  the 
decree  on  the  gronnd  of  want  of  Jurisdiction 
of  the  subject-matter.  The  proposition  is 
founded  on  the  fact  that  the  complaint  fails 
to  allege  residence  of  the  appellee,  plaintiff 
below,  for  one  year  next  prior  to  the  filing 
of  the  complaint,  which  residence  is  required 
by  the  Act  of  Congress  of  May  25,  1896,  c. 
241.  29  Stat  136,  2  Fed.  Stat  Ann.  838,  and 
section  1432,  C.  L.  N.  M.  1897.  It  appears 
from  the  evidence  In  the  case  that  the  par- 
ties, ever  since  their  marriage,  with  one  ex- 
ception for  a  short  time,  have  Uved  In  Gal- 

•Vorothsi- 


lup,  in  the  county  of  McKinley,  in  this  state, 
and  that  ai^liee  bad  Uvea  continuously  In 
the  same  house  In  Gallov  where  she  lived, 
when  she  testified  In  the  case,  for  nine  years 
prior  to  the  time  she  testified.  Appellant 
expressly  admits  to  his  testimony  the  requir- 
ed residence  of  the  wife.  No  objection  to  the 
complaint  was  interposed  in  the  court  below 
on  this  gronnd,  and  no  motion  In  arrest  of 
the  jndgment  was  interposed. 

We  have,  then,  a  case  where  the  complaint 
In  a  divorce  case  Is  defective  In  falling  to 
allege  a  material  fact,  which  in  trnth  exists 
and  Is  undisputed,  but  where  the  defendant 
fails  to  object  to  the  same  In  the  court  be- 
low and  presents  the  proposition  here  for 
the  first  time.  Under  such  circumstances,  is 
the  objection  available?  It  may  be  stated 
preliminarily  that  such  an  objection  does 
not  meet  with  favor  In  any  appellate  court 
To  consider  the  same  antagonizes  the  rule 
requiring  all  questions  to  be  submitted  to  the 
trial  court  and  to  be  decided  by  It  before 
they  will  be  considered  on  appeal.  And, 
speaking  broadly,  it  presents  a  case  where  a 
litigant  has  litigated  with  his  antagonist 
every  fact  material  or  relevant  to  the  cause 
of  action,  and|  having  failed,  he  now  seeks  by 
the  mere  forms  of  law  to  defeat  his  antag- 
onist and  deprive  her  of  the  reeult  of  the 
litigation. 

[3]  But  the  objection  is  of  such  nature  that 
this  court  must  notice  It,  notwithstanding 
there  Is  no  aseignment  of  error  presentii^ 
it  and  it  la  mentioned  for  the  first  time  in 
the  briefs  of  counsel.  This  is  so  for  the 
reason  that  the  fact  omitted  from  the  plead- 
ings, vie,  residence  of  plaintiff  in  the  state 
the  required  length  of  time  prior  to  bringing 
her  action  is  a  fundamental  fact  which  lies 
at  the  foundation  of  the  right  to  Institute 
and  malntata  the  action,  and  is,  in  a  sense  at 
least,  JurlsdlctlonaL  The  fact  ot  residence 
is  not  strictly  a  part  of  the  cause  of  action 
between  the  parties  tor  divorce.  It  hears  no 
relation  to  the  fact  of  marriage  or  to  the 
facts  authorising  Its  dissolution.  It  la  an 
arbitrary  provision  of  law,  founded  upon  wise 
considorationa  of  public  iwllcy,  which  requires 
residence  of  the  plaintiff  for  a  given  time 
before  right  of  action  arises.  But  whether 
classed  as  a  part  of  the  cause  of  action^  or 
a  fact  giving  rise  to.  the  rlgt^  of  action.  It- 
is  equally  important,  and  tW  question  most 
be  considered. 

It  is  to  be  admitted,  without  argument,  that 
the  objection  that  a  complaint  fails  to  state 
facts  Bufflclent  to  constitute  a  cause  of  action 
may  be  successfully  interposed  at  any  stage 
of  the  proceedings,  and  may  be  so  interposed 
for  the  first  time  in  an  appellate  court  2 
eye  t>80;  Nichols  V.  Board  of  Co.  Com.,  13 
Wyo.  1,  76  Pa&  681,  3  Ann.  Cas.  &43,  and 
note.  This  is  necessarily  so  because  parties, 
while  they  may  submit  their  persons  to  the 
Jurisdiction  of  the  court  can  by  no  act 
of  theirs  confer  upon  the  court  Jurisdiction 
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of  tbe  Bubject-matter.-  Ordinarily  tbe  8id>- 
ject-matter  of  a  cause  of  action  Is  detennlnefl 
exclusively  by  the  complaint,  wblcb  enumer- 
ates and  states  aU  of  Its  dUfaent  elemeat& 
If  a  material  element  la  omitted,  no  legal 
cause  of  action  is  stated,  and  no  Jurisdiction 
to  render  a  Judgment  arises.  A  direct  at- 
tack npon  tbe  Judgment,  therefore,  must  op* 
dinarily  be  anccessfuL  But  the  emitted  ele- 
ment of  the  cause  of  action  may  be  brought 
into  the  record  otherwise  than  by  tbe  cm.- 
plaint  In  tbe  case  at  bar,  the  omitted  el«- 
ment,  viz.,  tbe  required  residence  of  the 
plaintiff,  was  brought  Into  the  record  by  tbe 
prooft  in  tbe  case,  which  are  undisputed,  and 
tbe  fiact  is  admitted  by  tbe  defendant  him- 
self. The  proofs  are  before  us  as  a  part  of 
the  record,  from  whicb  we  have  a  light  to 
find,  and  we  do  find,  that  the  required  re^- 
deuce  prior  to  the  institution  of  the  action 
existed.  The  Tidous  consequences  of  the 
general  doctrine  Just  stated  have  led  to  tbe 
formulation  of  varlona  rules,  both  statutory 
and  of  decldon,  calculated  to  curtail  its  ef- 
fect Thus  the  doctrine  of  "express  alder" 
it  e.,  where  ttie  omitted  fact  is  supplied  by 
the  pleading  of  tbe  opposite  par^>  mia  known 
to  the  common  law.  1  Ohittys  Fldgs.  071. 
So  tiie  doctrine  of  aider  by  verdict  to  the  ef- 
fect that  a  fact,  though  of  substance,  If  It 
be  such  tbal^  without  provins  It,  plaintlfT 
could  not  have  a  verdict,  will  be  supplied  by 
die  verdict,  although  not  alleged.  Tldd,  Pr. 
919.  "So  when  the  omitted  fitct  Is  admitted 
in  the  evidence  on  an  argument  by  the  oppos- 
ing party,  be  cannot  complain  of  tbe  defect 
In  the  appellate  court"  Bang  v.  McAvoy,  62 
App.  Dlv.  601,  66  N.  T.  Sitpp.  407;  Town  of 
Schagbticoke  v.  Fitehburg  B.  Oo.,  53  App. 
Div.  16,  65  N.  Y.  8upp.  498. 

In  all  of  the  Codes  of  Civil  Procedure,  am* 
pie  provMona  for  amendm«it  of  pleadli^ 
are  made  for  the  purpose  of  avoiding  the 
consequences  the  doctrtaie  above  mentioned, 
and  ours  Is  quite  slmtlar  In  lai^nage  and 
scope  with  one  exception  to  be  noted.  The 
pertinent  provisions  of  our  Code  are  as  fol- 
lows: 

Section  2685,  G.  L>.  1897,  snbseC.  39:  **When 
any  of  the  matters  enumerated  in  subsection 
thir^-flve  of  this  act,  do  not  appear  upon  the 
face  of  the  complaint,  tiie  objection  may  be 
taken  by  answer.  If  no  such  objection  be  tak- 
en, either  by  demvrrer  or  answer,  the  detoid- 
ant  shall  be  deemed  to  have  waived  tlie  same, 
excepting  only  the  objection  to  the  Jurisdiction 
of  the  court  over  the  subject-matter  of  the 
action,  and  excepting  the  objection  that  the 
cmnplaint  does  not  stete  facte  sufficient  to 
constitute  a  cause  of  action." 

Subsection  B2:  "The  court  may,  at  any 
time  before  final  Judgm^  in  furtherance  of 
Justice,  and  on  such  terms  as  may  be  proper, 
amend  any  record,  pleading,  process,  entry, 
return,  or  other  proceeding,  by  adding  or 
striking  out  the  name  of  any  party,  or  by 
correcting  a  mistake  in  the  name  of  a  party, 
or  a  misteke  in  any  other  respect,  or  by  In- 


serting other  allegations,  material  to  tin 
case,  or,  when  the  ammdment  does  not 
change  Bobetantially  the  claim  or  de&nae, 
by  omfiMrmlng  the  plttdlng  or  proceeding 
to  the  facta  proved.** 

SubseetJon  85:  "Tbe  court  shall.  In  every 
state  ot  tbe  action,  dlsr^rd  any  error  or 
defect  in  the  pleadings  or  proceedings  whkb 
ahidl  not  affect  tbe  snbstentlal  ligbtas  of  the 
adverse  party,  and  no  Judgment  shall  be  re- 
versed (ur  affected  t^'  reason  of  such  error 
or  defect" 

Subsection  86:  "After  the  final  Judgment 
rendered  In  any  cause,  the  cou^  may,  In  fur- 
therance of  Justice,  and-  on  such  terms  aa 
may  be  Just,  amend  in  affirmance  of  such 
Judgments,  any  record,  pleadtaig,  prooeas,  en- 
try, return  or  other  proceedings  in  sodi 
caus^  by  adding  or  striking  out  the  name  of 
a  party  or  a  mistake  In  any  other  reelect 
or  by  rectifying  defecte  or  imperfections  in 
matters  of  form  f  and  such  Judgment  sball 
not  be  reversed  or  annulled  therefor." 

Subsection  94:  "jUI  omissions,  Imperfee- 
tiona,  defects  and  variances,  not  being 
against  tlie  right  and  Justice  of  the  matter 
of  the  aetlcm,  and  not  altering  the  issue  be- 
tween the  parties  on  the  trial,  shall  be  sup- 
plied and  amended  by  the  court  where  the 
Judgment  shall  be  given,  or  by  the  court  into 
which  such  Judgment  shall  be  removed  by 
writ  of  error  or  appeal." 

Subsection  39,  above  quoted,  expressly  ex- 
cepte  the  defect  complained  of  her«,  and  has 
nb  application  to  this  discussion  except  that 
It  shows  that  the  objection  Is  available  at 
any  stage  of  the  proceedings.  Subsection 
82  refers  to  amendment  prior  to  Judgment 
Subsection  86  lays  down  the  general  princi- 
ple that  defecte  which  do  not  affect  tiie  sub- 
stantial righte  of  the  parties  shall  be  disre- 
garded. Subsection  86  refers  to  amendmoit 
as  to  matters  of  form,  which  may  be  made 
after  Jodgmoit  Subsection  M,  however,  in- 
troduces a  new  feature  into  the  law,  and,  so 
far  as  we  are  advised,  this  section  is  unique. 
The  imperative  form  of  expression  Is  used, 
and  it  seems  that  the  du^  is  imposed  upon 
the  court,  both  of  original  and  appellate  Ju- 
rlsdictloD,  and  with  or  without  appUeatlon 
by  the  parties,  to  supply  and  amend  all  onds- 
slons,  imperfections,  defecte,  and  varlaiices 
proper  under  the  restrictions  contained  In 
thi  remaining  clauses  of  the  section.  The 
omissions  or  defecte  are  not  limited  to  for- 
mal, as  dlstli^isbed  from  substantial,  ones; 
but  all  omissions  and  defecte  are  Included. 
The  only  limitation  on  the  duty  of  the  court 
is  that  tbe  amendment  shall  not  be  against 
the  right  and  justice  of  tbe  matter  of  the 
action,  and  shall  not  alter  the  issues  between 
the  parties  on  tiie  triaL  It  is  readily  seen 
that  in  the  case  at  bar  an  amendment  of  the 
complaint  showing  tbe  required  residence 
of  tbe  plaintiff,  would  to  no  manner  antago- 
Dlze  the  restriction  Imposed  by  the  section.  It 
would  certainly  not  be  against  the  right  and 
Justice  of  tbe  matter;  nor  would  it  alter  the 
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Issue*  which  were  between  the  parties  on 
the  trial.  They  Tolnntarily  litigated  the  is- 
enie  of  residence  of  the  platntlfF,  and  they 
both,  and  other  wltoesses,  teetlOed  that  the 
flact  existed,  and  there  was  no  evidence  to 
the  contrary. 

It  may  be  admitted  that  in  a  strict  and 
tedmlcal  sense  the  fitct  of  the  residence  of 
the  ptalntlfr  was  not  In  issue;  those  fftcts 
b^ng  determined,  as  a  rule,  by  the  affirm- 
ance of  them  on  one  side,  and  a  denial  of  the 
aame  on  the  other  in  the  pleadings.  Bnt,  in 
the  connection  osed  in  the  statute,  the  word 
"issue"  Is  deemed  to  include  any  fftct  liti- 
gated In  the  same  manner,  and  to  the  same 
extent  as  If  It  had  be«i  affirmed  and  de- 
nied in  the  pleadings.  It  therefore  becomes 
onr  dnty  to  amend  the  complaint  so  as  to 
allege  the  required  residence  of  the  plaintiff. 
The  actual  amendment,  we  assnme,  need  not 
he  made,  but  the  complaint  will  be  treated 
as  amended.  In  tMs  connection  It  is  to  be 
observed  that  tiad  the  parties  failed  to  liti- 
gate the  omitted  fact,  or  if  the  fact  were 
left  in  doubt  by  the  OTldence,  or  If  objec- 
tlott  to  the  proof  of  the  fact  had  been  Inter- 
posed, or  if,  in  any  way.  the  snfflciracy  of  the 
complaint  had  been  questioned,  and  the 
plaintiff  bad  still  elected  to  stand  npon  it, 
a  different  question  would  be  presented. 

We  are  aware  that  in  Mlssonrl,  whence  onr 
Code  proTislons  came,  it  is  uniformly  held  in 
dirorce  cases  that  a  failure  to  allege  resi- 
dence of  the  plaintiff  for  the  required  statu- 
tory tinte  is  Jurisdictional  and  requires  a  re- 
T«wl  of  the  cas&  Stansbury  t.  Stansbury, 
118  Ho.  App.  427.  04  S.  W.  566.  In  that 
state,  while  they  hare  a  section  lilte  subsec- 
tion 94,  its  scope  of  application  la  expressly 
Umlted  to  certain  enumerated  omtsstons  and 
defects.  The  adoption  of  the  section  of  onr 
Legislature,  without  the  limitation,  would 
seem  to  indicate  an  intention  to  enlarge  the 
scope  of  the  application  of  the  aeetlon  be- 
74Hid  that  applied  in  MissonrL 

[2]  2.  The  most  serious  question  In  the 
case  arises  out  of  a  Judgment  committing 
the  appellant  to .  jail  for  a  period  of  two 
years  for  baring  violated  a  preliminary  in- 
junction issued  in  the  cause.  The  facts  con- 
cerning the  contempt  proceedings  were  before 
tbia  court  In  a  habeas  corpus  proceeding, 
and  the  writ  was  discharged  and  the  peti- 
tions remanded  for  custody.  See  In  re  Ca- 
navan.  190  Pac  248,  decided  U&Tth  28,  1912, 

It  appears  that  the  bill  of  complaint  In 
this  case  was  filed  on  the  3d  day  of  August, 
1010,  and  on  the  same  day  a  preliminary  in- 
junction was  issued  restraining  the  appel- 
lant from  "Incumbering,  charging,  selling,  or 
otherwise  disposing  of,  or  from  attempting 
to  iDCumber,  charge,  sell  or  otherwise  dispose 
of,  any  of  the  real  or  personal  estate  of  the 
eald  St^hen  Canavan,  until  the  further  or- 
der oC  the  court"  The  issues  were  made  up 
t>6twe«i  the  parties,  the  testimony  taken  be- 
fore an  exanlner,  and  the  cause  brought  on 
for  final  decree  on  March  ^  lOlL   It  oy- 


peara  from  ah  order  made  on  that  -date  that 
the  court  found  that  there  was  reason  to 
believe  that  the  aH>elluit  had  violated  the 
lnJ.mction,  and  a  rule  to  show  cause  why  be 
should  not  be  punished  as  for  contempt  was 
Issued,  and  the  further  hearing  of  the  cause 
was  ccmUnued  until  March  18,  1011.  This 
order  to  show  cause  was  not  personally  serv- 
ed upon  the  defendant;  he  then  being  ab- 
sent from  the  Jurisdiction,  but  was  served 
by  leaving  a  copy  of  the  some  with  a  per- 
son over  tbe  age  of  15  years,  residing  at  the 
usual  i^oe  of  abode  of  the  appellant  On 
the  1401  of  June,  1011,  the  appellant  having 
made  no  return  to  the  rule  to  sliow  came, 
appellee  ffled  a  petition  praying  that  the 
court  take  up  and  dispose  of  the  case  upon 
the  proofs  already  presented;  the  contlnu* 
ance  having  thoretofore  beoi  taken  for  die 
purpose  <rf  allowing  the  anwUant  to  be 
brought  in  with  his  boofca  and  Touchers  to 
show  what  had  become  the  money  he  was 
known  to  have  received  fn»n  a  sale  of  the 
community  propoty.  On  June  21,  IBU,  the 
final  decree  was  entered  in  fftvor  of  appellee 
for  absolute  divorce,  the  custody  ot  a  minor 
chUc^  certain  allowances  for  attomc7*8  fees, 
and  $20,000  as  her  fair  share  of  the  acquest 
property  of  the  marriage  commnnitT)  and 
awarding  execution.  Nothli^  further  vnis 
done  in  the  case  until  February  27,  1912, 
when  an  affidavit  by  one  of  tbe  counsel  for 
apiiwllee  was  filed,  stating  that  appellant  had 
never  turned  over  to  the  app^ee  the  amount 
of  said  Judgment,  and  that  the  appellant  had 
betaken  himself  out  of  Kew  Mexico  for  the 
purpose  of  avoiding  service  of  process  upon 
htm,  but  that  be  was  then  temporarily  with- 
in tbe  Jurisdiction  and  could  be  apprehend- 
ed. On  the  same  date  an  order  for  an  at- 
tachment was  Issued,  returnable  forthwith, 
which  was  served.  On  the  6th  of  March,  a 
further  affidavit  and  petition  was  filed  by 
tbe  appellee,  stating  that  the  appellant  had 
never  paid  any  part  of  the  decree,  and  tbat, 
prior  to  the  entering  of  the  decree,  he  had 
departed  from  the  Jurisdiction  and  took  with 
him  all  of  his  property,  to  the  extent  of 
about  $50,000.  She  prayed  that  the  court 
take  cognizance  of  the  contempt  committed 
by  the  appellant,  and  that  he  might  be  com- 
mitted to  jail  until  he  paid  over  tbe  amount 
awarded  to  her  In  the  final  decree. 

On  the  2l8t  of  May,  1912,  appellant  an- 
swered the  petition,  ^vlng  an  account  of 
himself  from  about  February  8,  lOU,  at  va- 
rious parts  of  New  Mexico,  and  at  El  Paso, 
Tex.,  and  Mexico,  and  alleging  tbat  he  did 
not  have  the  money  with  which  to  pay  the 
decree.  He  further  alleged  that  be  had  com- 
mitted no  act  in  violation  of  the  injunction, 
but,  carefully  or  otherwise,  he  refralioed  from 
speclScaUy  denying  that  he  had  taken  tbe 
proceeds  of  the  estate  out  of  the  JurLsdiction. 
Appellee  moved  for  Judgment  upon  the  pe- 
tltlout  and  answer  In  the  contempt  proceed- 
ings, and  thereupon  the  court  found  tbat  the 
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•ippeUant  had  been  guilty  of  contempt  la  dis- 
posing of  practically  all  of  bis  property  In 
direct  Tlolatlon  of  the  restraining  order  and 
Injunction  heretofore  mentioned;  that  be  had 
taken  and  carried  away  out  of  New  Mexico 
practically  all  of  his  property  with  the  intent 
of  violating  the  eald  restraining  order,  and 
with  the  iptent  of  defrauding  the  Jurisdiction 
of  the  court ;  that  be  had  not  compiled  wltb 
the  final  decree  which  ordered  him  to  turn 
OTer  to  plalntlir  the  sums  of  money  mentioned, 
altbougb  he  bad  adequate  legal  knowledge 
of  said  decree  and  of  tbe  mandate  of  tbe 
court  The  court  thereupon  committed  the 
appellant  to  jail  In  tbe  county  of  Bernalillo 
"for  tbe  period  of  two  years,  or  until  said 
defendant,  Stephen  Cauavan,  shall  purge 
himself  of  said  contempt  by  turning  over  to 
tbe  pbilntlff  the  $19,000  which  the  court  de- 
creed to  be  her  fair  share  of  tbe  acquest 
property,  and  th^  f  1,G00  decreed  to  her  as 
attorney's  fees,  together  wltb  the  costs  In- 
curred In  this  cause,  or  until  tbe  further 
order  of  the  court." 

The  order  to  show  cause,  Issued  prior  to 
tbe  final  decree,  was  never  acted  upon  In  any 
way  by  the  court,  and  no  return  was  ever 
made  thereto  by  the  appellant.  The  con- 
tempt proceeding  of  which  the  appellant 
complains  was  begun  on  February  27,  1912, 
by  tbe  filing  of  an  affidavit  by  the  counsel 
for  appellee,  and  which  was  nearly  eight 
mouths  subsequent  to  tbe  final  decree,  and 
resulted  In  a  Judgment  a  month  later. 

It  thus  ai^pears  that  a  contempt  proceed- 
ing originating  subsequent  to  a  final  decree 
Is  sought  to  be  reviewed  In  this  case  upon 
an  appeal  from  the  final  decree.  Appellee 
argues  that  such  a  Judgment  is  not  review- 
able in  this  court  at  all,  or  under  any  cir- 
cumstances, and  also  suggests  In  tbe  brief 
that,  the  Judgment  being  subsequent  to  tbe 
final  decree  from  which  alone  the  appeal  Is 
taken,  it  certainly  cannot  be  reviewed  upon 
such  appeal.  Tbe  question  Is  not  whether 
such  a  Judgment  U  reviewable  at  all,  but 
whether  the  judgment  is  before  us  for  review 
upon  this  appeal. 

It  may  be  stated  generally,  that,  upon  an 
appeal  from  a  final  decree,  all  Interlocutory 
orders  and  decrees  connected  wltb  it  are 
reviewable.  This  must  be  so  because,  while 
not  in  form,  they  are  In  effect  carried  for- 
ward and  become  a  part  of  the  final  deter- 
mination. But  orders  made  subsequent  to 
tbe  final  decree  bear  no  relation  to  the  de- 
termination of  the  conrt  therein,  and  are  in 
no  sense  involved  In  tbe  consideration  of  tbe 
correctness  of  the  Judgment  'Cbe  question, 
on  appeal  from  a  decree,  is  whether  tbe  de- 
cree Is  correct  or  erroneous  under  the  cir- 
cumstances shown  by  tbe  record.  We  know 
of  no  principle  nor  authority  to  the  contrary, 
and  counsel  have  dted  none.  In  tbe  case 
at  bar  the  appellant  was  committed  for  the 
contempt  many  months  after  tbe  court  bad 
determined  and  fixed  all  of  the  rights  of  tlw 


parties  by  tbe  decree;  and  even  were  it  true 
that  the  contempt  proceeding  was  pending 
prior  to  the  final  decree,  as  eeems  to  be  ar- 
gued by  appdlee,  it  culminated  long  after- 
ward, was  collateral  to  it  and  bore  no  rela- 
tion to  the  findings  and  conclnslons  of  the 
court  in  the  decree.  It  was  more  In  tbe  na- 
ture of  an  execution  to  enforce  the  decree 
than  otherwise.  I^  thus  appears  that  the 
contempt  Judgment  Is  not  reviewable  on  this 
appeal  3  Gyc.  229 ;  Kellogg  v.  Hamilton,  43 
Mich.  269.  6  N.  W.  S15 ;  Latimer  v.  Morraln, 
43  Wis.  107;  Morris  v.  Miles,  67  Wis.  341, 
30  N.  W.  853 ;  Cbouquette  v.  McCarthy  (Tex. 
Civ.  App.)  S6  B.  W.  957;  Aultman  &  Co.  v. 
Becker.  10  B.  D.  68,  71  N.  W.  753;  Diedrlcha 
V.  Stronach,  9  Wis.  648;  Clay  r.  Waters, 
178  Fed.  385,  101  a  C.  A.  646,  21  Ann.  Caa 
897;  Bank  t.  Larson,  80  Wla.  409,  50  N. 
W.  499. 

In  the  case  of  Worden  v.  Searls,  121  U.  S. 
14,  7  Sup.  Gt  814,  30  Li.  Ed.  853,  the  dis- 
tinction above  pointed  out  Is  made  to  ap- 
pear. The  court  said:  "We  have  Jurlsdlo 
Uon  to  review  the  final  decree  In  tbe  suit, 
and  all  the  Interlocutory  decrees  and  orders. 
These  fines  were  directed  to  be  paid  to  the 
plaintiff.  We  say  nothing  as  to  the  lawful- 
ness or  propriety  of  this  direction.  But  the 
fines  were,  in  fact,  measured  by  the  damages 
plaintiff  has  sustained  and  the  expenses  he 
had  Incurred.  They  were  Incidents  of  bla 
claims  In  the  suit."  The  fines  in  that  case 
were  all  Imposed  prior  to  tbe  final  decree 
and  were  awarded  to  the  plaintiff  as  a  part 
of  his  recovery  against  tbe  defendant  for 
having  Infringed  a  patent.  They  were  con- 
sequently necessarily  Involved  In  determining 
the  rights  of  the  parties  as  fixed  in  the  decree. 

In  tbe  case  of  Oomperg  w.  Buck  Stove  ft 
Range  Co.,  221  U.  S.  418,  31  Supv  Ct  492, 
55  Li  Ed.  797,  34  L.  R.  A.  (N.  a.)  874,  the 
Supreme  Court  of  the  United  States  enter- 
tained an  appeal  taken  directly  from  tbe 
judgment  in  contempt,  committing  the  par- 
ties to  a  term  of  imprisonment  The  Judg- 
ment was  reversed  upon  tbe  ground  that  it 
was  really  a  criminal  contempt,  wbl^  it 
sought  to  punish  in  a  civil  proceeding;  and, 
the  rights  of  tbe  defendants  having  in  vari- 
ous ways  been  Invaded  on  the  trial,  the  Judg- 
ment could  not  be  allowed  to  stand. 

In  Clay  v.  Waters,  supra,  the  court  says: 
"A  Judgment  against  the  party  to  a  suit  in 
equity  for  a  dvll  contempt  committed  there- 
in before  final  decree.  Is  reviewable  by  ap- 
peal from  the  decree  only.  ♦  •  •  A  judg- 
ment against  a  party  In  a  suit  in  equity  for 
a  civil  contempt  committed  after  the  de«:«e. 
Is  reviewable  by  appeal." 

These  expressions  would  seem  to  Indicate 
that  the  conrt  held  that  tbe  time  when  tbe 
contempt  is  committed  Is  determinative  of 
the  question  as  to  whether  the  Judgment 
can  be  reviewed  on  appeal  from  the  final  de- 
cree, or  whether  It  must  be  reviewed  ou  the 
direct  appeal  from  the  Judgmmt  itaeU.  An 
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examination  of  tha  authorities  dted  In  sap- 
port  of  these  two  proportions,  however, 
would  Indicate  that  the  time  when  the  pro- 
ceeding and  Jndgment  in  contempt  occur  Is 
determinative  of  the  form  of  proceeding  for 
review  of  the  Judgment  We  so  Interpret  the 
decision.  It  is  not  Inappropriate  to  say,  In 
thlB  connection,  that  we  know  of  no  reason 
why  Judgments  in  contempt  should  not  be 
reviewable  the  same  as  any  other  Judgment 
^ey  often,  and  in  fftct  usually,  Involve  some 
of  the  highest  rlgiits  of  the  dtlzen.  Oor 
ctmdnsion  In  this  case  Is  therefore  not  con- 
trolled In  any  degree  by  desire  to  curtail 
the  right  of  review  In  such  cases. 

The  Jndgmoit  In  contempt  not  being  be- 
fore us,  and  flndlng  no  error  In  the  decree 
Id  the  case,  the  Judgment  of  the  lower  court 
will  be  affirmed,  and  It  Is  so  ordered. 

BOBmTS»  a  J.,  and  BANNA,  concur. 


av  M.  M.  HQ 

8TATB  T.  6RANAD0. 

(Sapreme  Court  of  New  Mexico.  Ifarcft  20; 
1013.) 

fSyUsbM  »y  ih«  Comrt.) 

1.  HOHICIDK  (I  2S8*>— MUBDBB— ETIOXHCK. 

'  Eridencs  rtvlewed,  and  held  to  warrant  a 
Terdict  of  murder  in  the  first  degree. 

[Ed.  Note.— For  other  eases,  see  Homldde, 
Cent  Dig.  M  S23-S32;  Dec  ^g.  1  2DS.*] 

2.  HomciDB  (I  S08*)— IrfSTXuonoifs. 

Where,  In  the  trial  of  a  person  charged 
with  murder  In  the  first  degree,  there  are  oo 
facts  or  drcomitances  in  eridence  tending  to 
reduce  the  offense  to  murder  in  the  second  de- 
gree, bat  such  facts  and  circumstances  all  show 
that  the  crime  was  in  the  first  degree,  the 
eoort  is  not  required  or  autborlxed  to  instruct 
as  to  murder  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  tl  642-647;  Dec.  Dig.  i  308.*] 

Appeal  from  District  Coart  Socorro  Coun- 
ty;  Merrltt  C.  Mechem,  Judge. 

Francisco  Oranado  was  convicted  of  mnr- 
dw.  and  appeals.  Afflnned. 

J.  A.  Lowe^  of  Socorro,  for  anwIlaDt 
rrank  W.  daikcr,  Atty.  Oen.,  for  the  State. 

ROBERTS.  C  J.  The  defendant  was  tried 
by  a  jury.  In  the  district  court  of  Socorro 
county,  for  the  crime  of  murder,  adjudged  to 
be  guilty  of  innrder  in  tlte  first  degree,  and 
by  the  court  duly  sentenced  to  death.  From 
the  Judgment  an  aroeal  was  prosecuted  to 
this  court,  c  transcript  of  record  filed  as  re- 
qnixed  by  law,  but  no  britf  was  filed  on  be- 
half of  airpdtant  Bad  the  case  not  been  of 
meh  a  grave  diaracter,  we  vonld  have  af- 
flnned Cbe  same  because  of  such  default,  but. 
In  view  ot  jtbe  gravity  of  the  punishment, 
we  decided  to  carefully  review  the  record 
and  evidence  and  asoertatn  whether  or  not 
enor  had  tntervened  1^  wUch  defoidant 
bad  been  deprived  of  any  of  his  legal  rights. 

The  undisputed  facta  disclosed  by  the  rec- 


ord are,  in  substance,  as  follows:  About  7  M 
o'clock  on  the  evening  of  the  19th  day  of 
February,  1912,  the  defendant,  In  company 
with  one  Juan  Taranga.  entered  the  store  of 
the  Mogollon  Mercantile  Company,  at  Mo* 
goUon.  Socorro  county,  N.  M.,  armed  with 
Winchester  rifles,  and  demanded  that  Wll- 
Ilam  S.  Clark  (for  the  killing  of  whom  the 
defendant  was  prosecuted),  Eugene  F.  Burns, 
and  Freeman,  the  manager  of  the  store, 
should  throw  up  their  hands  and  deliver  to 
them  the  money  in  the  store.  Freeman  and 
Clark  started  toward  the  defendant  and  Ta- 
ranga. ordering  them  out  of  the  store,  nei- 
ther Freeman  nor  Clark  being  armed;  there- 
upon Taranga  shot  and  killed  Freeman,  and 
the  defendant  shot  Clark,  who  died  almost 
Instantly.  The  rifles  were  then  leveled  at 
Bums,  and  he  was  compelled  to  open  the 
safe  in  the  office,  from  which  the  defendant 
and  Taranga  took  $3,710  and  made  their  e»* 
C8p&  It  further  appears  from  the  evidence 
that  it  had  been  the  custom  of  the  Mogollon 
Mercantile  Company  to  pay  Its  employes,  of 
whom  it  had  quite  a  number,  on  the  20th 
day  of  the  month,  the  money  for  which  was 
sent  In  by  the  banlcs  usually  on  the  18th  or 
10th.  and  that  the  defendant  was  familiar 
with  such  custom  and  knew  the  company 
had.  at  the  time  of  the  robbery,  the  money 
for  the  pay  roll  In  the  office  safe. 

After  securing  the  aoney  from  the  safSb 
the  defendant  and  Taranga  k^  the  witness 
Bums  covered  with  their  rifles  and  backed 
out  of  the  store  and  fled.  They  were  follow^ 
ed  by  the  sheriff  and  a  deputy,  and  within 
two  or  three  days  were  located  in  a  house 
some  60  or  100  miles  from  the  scene  of  the 
crime.  After  locating  them,  the  sheflff  sent 
bis  deputy  some  200  or  300  yards  to  get  addi- 
tional help,  and  was  watching  the  house  Id 
company  with  a  farmer,  who  had  accom- 
panied the  sfaerlfF  and  his  deputy,  from  the 
adjoining  bouse.  Suddenly  the  two  bandits 
sprang  from  the  door  of  the  bouse  and  open- 
ed fire  on  the  sheriff  and  his  compaidon.  la 
the  battle  which  ensued  Taranga  was  killed 
and  the  defendant  retreated  inside  the  bouse, 
and  was  later  penmaded  to  surrmder.  Up- 
on searching  Taranga  something  over  $2,000 
was  found  on  his  person,  and  the  remainder 
of  the  booty  was  found  on  the  person  of  tbe 
defendant  and  secreted  In  the  house  where 
they  had  taken  refug&  All  tbe  above  facts 
were  fully  established  by  tlie  evidence  and 
upon  no  proposition  matolal  to  the  estab- 
llahment  of  the  guilt  of  the  defendant  was 
there  left  the  subtest  doubt  The  defend- 
ant did  not  testify,  and  the  only  evidence 
offtted  <m  bis  bdbalf  was  the  testimony 
two  witnesses  to  the  ect  that  he  bad.  be* 
fore  the  oommlssUm  of  the  crime,  been  a 
hard-working,  industrious  man.  This  fset, 
however,  would  not  excuse  or  exculpate  tbo 
crime  or  save  tlie  defoidant  from  the  pun- 
isbment  preecribed  by  the  law. 
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[1]  From  the  carefal  examlnatloti,  whldi 
we  felt  compelled  to  make  of  the  evidence  in 
the  record.  In  Tlew  of  the  gravity  of  the 
penalty,  and  defendant's  lack  of  legal  assist- 
ance In  this  court,  we  are  satlsQed  that  the 
evidence  folly  justified  the  verdict;  Indeed, 
no  other  verdict  could  have  been  returned 
by  the  Jurors  without  violating  their  oaths. 

We  find  no  error  in  the  record  prejudicial 
to  the  rights  of  the  defendant  Seldom  has 
A  transcript  of  record  been  filed  In  this  court 
which  was  so  free  from  grounds  upon  which 
vrtoT  might  be  predicated.  It  appears  that 
the  lower  court  gave  to  the  defendant  the 
benefit  of  every  doubtful  proposition  that 
arose  in  the  case,  and  was  far  more  favor- 
able to  him  in  the  matter  of  excluding  testi- 
mony to  which  objection  was  Interposed  than 
required  by  the  law.  In  the  lower  court  a 
motion  for  a  new  trial  was  filed  which  was 
overmled  by  the  court.  In  this  motion  two 
■pedflc  grounds  were  assigned,  which  we  win 
dlseoss,  as  these  are  the  propositions  which 
would  doubtless  have  been  argued  In  this 
court 

[t]  The  first  ground  Is  that  the  court  erred 
In  falling  to  charge  the  Jury  as  to  murder  In 
the  second  degree.  Under  the  tects,  there 
was  so  error  In  this.  Indeed,  the  court  would 
have  committed  error  had  It  so  instructed. 
There  were  no  facts  or  circumstances  shown 
tending  in  any  degree'  to  reduce  the  grade  of 
the  offense.  As  was  said  by  Justice  Laugh- 
lin  In  the  case  of  Sandoval  v.  Territory,  8 
N.  M.  678,  46  Pac.  112S:  "It  Is  plain,  there- 
fore, that  this  court  has  held  In  effect,  If  not 
in  direct  words,  that  It  Is  the  duty  of  the 
trial  court  to  confine  the  attention  of  the 
jury  to  the  Issues  Involved  by  the  evldMice, 
and  the  court,  at  Its  peril,  must  Instruct  on 
all  the  law  applicable  to  all  the  evidence,  and 
then  confine  the  Jury  to  those  Issues  atone." 
It  Is  settled  law  In  this  state  that  the  court 
under  an  Indictment  charging  murder  in  the 
first  degteer  is  not  requirad  to  Instruct  In  any 
of  the  lower  d^^ees,  whra  then  Is  no  evl* 
dence  warranting  such  an  instruction.  All 
murder  which  is  committed  in  the  perpetra- 
tion of.  ex  attempt  to  perpetrate,  any  ftt- 
ony,  li  murder  in  the  first  degree.  Section 
1,  c.  se,  8.  L.  1007.  Certainly  there  could 
be  no  donbt,  under  the  fiicts,  bat  that  all  the 
elements  of  the  crime  of  murder  In  the  first 
d^ree  were  clearly  eatabllebed. 

The  second  ground  assigned  in  flie  motion 
tor  new  trial  was  as  foHon:  "Because  the 
court  erred  in  admitting  the  testimony  of 
Amos  B.  Green,  jnstUte  of  the  peace  of  pro- 
duct No.  1,  Socorro  county,  N.  M.,  as  to  a 
voluntary  statement  made  to  him  by  defi- 
ant at  his  preliminary  hearing  before  said 
justice  of  the  peace,  for  the  reason  that, 
by  the  tesUmony  of  the  Justice,  It  plainly 
appears  that  defendant  was  not  properly 
mmed  that  fala  aald  voluntary  statement 
might  or  would  be  used  gainst  him  in  his 


trial,  but  was  led  to  believe  that  it  might  be 
used  In  his  favor,  and  thereby  said  voluntary 
statement  was  obtained  by  fraud  and  deceit 
as  no  self-serving  declaration  of  defendant 
could  possibly  have  been  admitted  tn  bis  fli- 
vor."  The  evidence  of  the  Justice  of  the 
peace  discloses  the  want  of  merit  In  this  con- 
tention, and  shows  that  the  defendant  was 
fully  advised  as  to  his  rights  In  the  premises. 

We  quote  the  testimony  of  the  justice  of 
the  peace:  "Q.  Was  there  any  promises  made 
of  mercy  or  any  Inducement  put  up  to  him? 
A.  Not  at  all  that  I  know  of.  Q.  Any  threats 
made?  A.  No,  sir.  Q.  Any  statement  made 
as  to  whatever  he  might  say;  didn't  have  to 
answer  if  he  wanted  to;  that  he  had  a  consU- 
tntional  right  not  to  Incriminate  himself? 
A.  He  was  advised  to  that  effect  Q.  What 
did  be  say?  A.  When  I  read  the  conqdaint 
I  told  talm  he  didn't  have  to  answer  any 
questions;  any  evidence  would  be  against 
him  or  for  Iilm;  that  lb  wonld  be  brought 
up  before  in  other  hearing;  that  be  could 
make  any  statement  he  felt;  do  it  voluntari- 
ly. Q.  Did  you  tell  him  what  he  said  might 
be  used  against  or  for  him?  A.  It  might  I 
said.  Q.  Go  ahead  and  state  what  he  said. 
A.  When  I  read  the  complaint  to  him  after- 
wards he  pleaded  gnUty  to  the  charge  for 
the  killing  of  Clark.  He  said.  'Tea,  I  kiUed 
blm.'  Q.  WlUiam  S.  Clark?  A.  He  dalmed 
one  of  the  clerks  there;  didn't  know  what 
his  name  was,  only  Clark.  Q.  And  at  the 
time  charged  In  the  complaint  that  was  be- 
fore you  at  the  time?  A.  Yes,  sir."  From 
the  above  It  Is  very  apparent  that  the  court 
committed  no  error  In  permitting  this  evi- 
dence to  go  to  the  jary. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  lower  court  Is  afllrmed,  and  the 
Jadgmoit  and  sentence  of  the  court  shall  be 
executed  on  Friday,  .^nll  25,  1018. 

HANNA  and  PABKlEt,  JJ.,  concni; 


OT  K.  K.  «> 

TigjaiHL  V.  n^IETZBL. 

(Snprema  Court  of  New  Mexico.  BCar^  4, 

'  1913.) 

DivoBos  (1 186*)— Fnrnuroft— BsTZKW— IXTA* 

LIDITT  or  DSCBCE. 

Where  appellee  asserts  that  the  findings 
were  inadvertently  made  by  the  trial  court 
without  notice  to  nis  oonnsd,  and  that  th^  do 
not  correctly  represent  the  actasl  Uxta,  the 
decree,  the  validity  of  which  Is  tn  doubt  la 
view  of  the  findings,  win  be  reversed  and  th* 
caase  remanded  for  farther  proceedings. 

[Ed.  Note^For  other  cases,  see  IMvene, 
Cent  Dig.  I  674;  Dee.  Dlgr|18S.*l 

A^eal  flmm  IHrtdct  Genr^  Bernalillo 
County ;  Baynolds,  Jndga 

Action  by  Ella  Haines  TMsd  against 
George  R.  TletzeL  From  a  decree  of  dlBmia»> 
al,  plaintiff  appeals.  Xfasrened  and  renuBd^ 
ed. 
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Thomu  I^.  WDkmbSt  nt  Utaqnerqw^  for 
ai^ellaiit  WUkib  ft  Lnrte,  of  Albaquentiie, 
for  appellee. 

PARKEIB^  J.  TUs  1*  u  appeal  from  the 
district  ooort  of  BemaUUo  county  dlsfttlnlng 
a  bUl  of  complaliit  fbr  dtvorca  The  court 
made  flndlngs  of  tect  whidi  would  seem  to 
resent  a  serioin  quesUoo  as  to  the  correct- 
ness of  the  decree.  Aj^eUee  dalms.  how- 
ever,  that  the  findings  were  Inadvertently 
made  by  the  ooort  without  notice  to  his 
conns^  and  that  they  do  not  correctly  rei^ 
resent  the  actual  state  of  facts  proved. 

IJnda  the  drcomstances,  the  validity  of 
the  decree  belnc  hi  doubt,  we  de«n  it  advlsa- 
Me  to  reverse  the  decree  and  remand  the 
csuse,  with  Instructloiia  to  ^ocesd  further; 
and  it  Is  so  ordered. 

BOBEJBTS,  a  J.,  and  HAMNA.  J.,  con- 
cui: 

a7  H.  M.  fi«}  ■■"-^ 

OOZiDlBNBBRO  T.  LAW.t 

(Sopreme  Court  of  New  Mcxloou  Uareh  24, 
IMS.) 

(BvUaJHU  H  ike  Court.) 

1.  Apfbai.  and  Ebboe  (I  1001*)— Tebdiot^ 

BVIDENCX. 

The  verdict  of  the  Jdtt  win  not  be  dis- 
turbed In  this  coart  where  it  Is  supported  by 
any  snbstsutial  evidence. 

[Bd.  Mote.— For  other  esses,  see  Appeal  and 
Brror.  Cent  Oiff.  ||  S022,  S92fr-88e4;  Dea 
Dig.|1001.«]  " 

2.  AmjLL  Am  Bbboi  (H  1029, 1082*>-PitB8- 
unrAnoH  or  BMuift  —  PssnnnoB  —  Bn- 

Where  a  party  claims  that  the  lower  court 
permitted  a  witneie.  over  objection,  to  anewer 
an  improper  qoestion,  be  moat  point  out  wbere- 
Id  fate  nghts  have  been  prejudiced  thereby, 
ne  Supreme  Court  will  disregard  errora  oom- 
mltted  tiy  the  lower  ooort,  not  preJofHcial  to 
the  BObetantial  rights  <tf  a  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent.  If  4029,  4080;  4047-4051; 

I>ec.  Die.  H  1026,  1032.*] 

8.'ApfkjlI,  and  Sbsob  (|  768*)  —  Pbksbnta* 
non  or  Ebbob  —  SPBcmo  Objbction  — 

BaXBF— iNSTBUCnON. 

Where  a  party  dalma  to  be  aggrieved  1v 
A  claimed  ernmeoos  instmctton,  it  Is  Us  dnty 
to  clearij  point  out  Ua  objection  to  auch  in- 
struction. 

rEd.  Note.^For  other  esses,  see  Appeal  and 
Brror,  Cent  Dig.  |  8008;  Dea  Dig.  |  7S8.*] 

4.  Attobhkt  and  Oubnt  (|  143*>— Covfin- 
■AT10N— Right— Adiossiom  to  Pbaoticb. 
A  party  may  contract  to  render  legal  serv- 
ices for  a  party,  after  he  has  been  admitted  to 
practice,  and,  in  an  action  to  recover  for  tiie 
TSioe  of  saeh  services,  the  teat  as  to  bis  right 
to  recover  is,  was  he  admitted  to  practice  at 
the  time  of  the  rendition  of  auch  services,  and 
not  whether  he  was.  so  Ucenaed  af  the  time  of 
the  making  of  the  contract  for  future  services. 

[Ed.  Note.— For  other  eaaes,  see  Attonitf 
and  Client,  Oeat  Dig.  %%  328-331;  De&  Dig.  { 
143.*] 

Bb  Afpbai.  and  Sbbob  (I  216*)— OBjBonon 
Bbu>w— NscBsaxTT— Instbuctions. 

Where  the  trisl  court  fails  to  mark  os  the 
margin  of  sn  tautraettn  ^e  words  "givm"  or 


'Vefosed,"  as  reqolped  hy  atatste,  It  Is  the  doty 
of  a  party,  desiring .  to  have  the  qaeatioD  re- 
viewed aa  to  such  failure,  to  ioterpoae  objec- 
tioD  and  save  exceptions  to  such  nilure,  and, 
failing  so  to  do,  such  alleged  error  wUl  Dot  be 
considered  tqr  the  appellate  court. 

[Ed.  Note.— For  other  casea,  aes  Appeal  and 
iSrror,  Dec.  Dig.  |  216.*] 

&  Appbal  and  Ebbob  (|  216*)  —  OBnonoH 

BBI.OW— NECESaiTY. 

Where  the  trial  court  inadvertently  hand- 
ed to  the  jury,  at  the  conduston  of  the  giving 
of  the  instmctions,  two  iostructloDs  requeatea 
by  plaintiff,  bat  which  the  court  refused  to 
give,  and  ao  indicated  on  the  marrla  thereof, 
and  Ae  jorors  took  soch  refnaed  instructions 
with  them  to  their  jury  room,  but  it  appears  that 
appellant's  attorn^  waa  present  In  the  court- 
room at  the  time,  and  knew  that  the  Judge  had 
banded  such  refused  instruction  to  the  jury, 
and  faBed  to  eaU  the  matter  to  the  attention  of 
the  court,  or  to  object  or  except  thereto,  the 
alleged  error  will  not  be  considered  by  tbla 
court. 

[Ed.  Note.— For  other  cases,  see  Appesl  snd 

Error,  Dec  Dig.  f  21«.*3 

7.  New  Tbiai.  (S  148*)  —  Psocbdinos  to 

PbOOUBB— AmOAVlT  09  JUBOB8. 

It  baa  been  aettled  opon  sound  considera- 
tion of  public  policy  that  the  testimony  of  ju- 
rors is  madmlssible  in  support  of  a  motion  to 
set  aside  a  Terdlet  on  the  ground  of  misconduct 
of  the  jury. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {|  200-296;  Dec.  Dig.  |  143.*] 

Appeal  from  District  Court,  Union  Coun- 
ty; T.  D.  Ueb,  Judga. 

Action  by  Charles  A.  Law  against  Alexan- 
Het  D.  Goldenberg.  Fnun  Jndgmoit  txa 
plalntU^  defendant  appeals.  A^med. 

O.  P.  Eaaterwood,  of  Clayton,  and  Henry 
Swan,  of  Tucumcari,  for  an>eillant  W.  J. 
Lucaa^  of  East  Las  Vegas,  and  J(dm  A. 
Pace,  of  Clayton,  for  appelleew 

BOBBBTS,  a  J.  Appdlee  InstltDted  thia 
action  tn  aasikmpBit,  in  the  eonrt  bdow,  to 
reoorer  the  alleged  value  «l  eervloes  render- 
ed as  an  attorney  at  law,  In  the  ram  of 
$1,000.  The  cause  betaig  at  Issue  waa  sub- 
mitted to  a  Jury,  which  returned  a  TtmUct  In 
appellee's  favor,  and  fixed  bis  dadoages  at 
9760.  A  motion  for  a  new  trial  was  filed  and 
overruled,  and  the  judgment  was  entered  iqpon 
tlie  verdict.  Ttam  tlie  Judgment  and  ■  the 
action  of  the  court,  In  ovwmllng  the  motloii 
for  a  new  trial,  tbla  anieal  Is  proBecnted. 
niirty-two  alleged  errors  were  assigned  to 
the  iffoceedlngs  which  led  iq»  to  tJie  Judg* 
ment,  elevep  of  wtdcb  are  not  dlscnased  by 
appeitant  and  will  therefore  not  be  consid- 
ered. The  remaining  assignments  will  be 
considered  In  the  order  presented. 

[1]  Asstgoments  two,  three,  and  four  al- 
lege error  In  Utat  the  verdict  was  against  the 
law,  was  excessive^  and  waa  not  eupported 
or  jnstlfled  by  the  evidence.  Appellant  ar- 
gues that  there  Is  not  snfllclMit  evidence  la 
the  record  to  sustain  the  verdict  The  tea* 
tlmony  of  the  appellee,  however,  showa  tOax 
he  was  «nployed  by  appellant  to  reioesent 
him  in  procuring  title  from  the  United 
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States  Korenunent  for  80  acres  of  land  with- 
in the  limits  of  the  town  of  Tacumcarl,  or 
at  least  Immediately  adjoining  said  town.  A 
jwrtioD  of  the  land  had  been  platted  Into 
town  lota  end  sold  to  various  parties  by  ap- 
pellant It  appears  that  appellant  had  lo- 
cated scrip  upon  the  land,  which  location 
had  afterwards  been  vacated  by  order  of 
the  commissioner  of  the  General  Land  0£Bce 
and  a  homestead  entry  had  been  made  upon 
the  land.  Appellee  was  employed  to  procure 
the  cancellation  of  the  homestead  entry  and 
the  reinstatement  of  the  scrip  location,  and 
was  successful,  and  appellant  finally  secured 
patent  to  the  land.  Appellee  testified  that 
Qo  definite  arrangement  bad  been  made  as 
to  his  compensation;  that  appellant  paid 
him  a  retainer  of  fifty  dollars  and  told  blm 
that  if  he  succeeded  in  procuring  a  patent  to 
the  land  he  would  be  rewarded  "handsomely 
for  his  services."  There  was  ample  evidence 
submitted  as  to  the  rendition  of  the  services 
and  the  value  thereof,  which,  if  believed  by 
the  Jury,  fully  Justified  the  verdict.  This 
court  cannot  undertake  to  weigh  the  evi- 
dence on  appeal.  Our  only  concern  Is  as  to 
whether  the  verdict  Is  supiKtrted  by  sub^ 
Btautlal  evidence.  The  rule  was  stated  suc- 
cinctly by  Mr.  Justice  Parker,  for  the  terri- 
torial Supreme  Court,  in  the  case  of  Cande- 
larla  v.  Miera,  13  N.  M.  862,  84  Pac.  1021,  as 
follows:  "Ordinarily,  neither  the  verdict  of 
a  Jury  nor  the  findings  of  fact  of  a  trial  court 
will  be  disturbed  in  this  court  when  they  are 
supported  by  substantial  evidence."  There 
being  substantial  evidence,  supporting  the 
verdict  of  the  jury,  it  will  not  be  disturbed 
by  this  court 

(2]  It  Is  next  urged  that  the  court  erred  in 
permitting  apiwllee,  over  objections,  to  an- 
swer the  following  question:  "Was  the  land 
covered  by  the  homestead  entry  of  Dr.  Tom- 
llBSOtt  and  the  scrip  selection  of  Mr.  Golden- 
berg  of  the  same  character  as  to  value  and 
location  as  the  original  homestead  entry  in 
the  land  officer*  The  claim  la  made  that 
there  is  no  evidence  to  show  that  the  witness 
was  acquainted  with  the  values  of  proper- 
ty, or  that  be  had  any  Information  concern- 
ing this  land  or  lands  of  like  character  in 
this  Tlcinlty.  Admitting  that  the  question 
was  improper,  appellant  baa  &lled  to  point 
out  wber^  be  was  prejudiced  therelv.  It 
1b  elementary  that  this  court  will  dlsr^rd 
any  error  not  prejudicial  to  the  substantial 
rlf^ts  of  a  party,  and  the  burden  of  show- 
ing such  prejudices  rests  upon  the  party  as- 
■ertlnc  it.  The  court  pramltted,  over  obJec- 
tioD,  the  following  question  to  be  propounded 
to  E.  W.  Fox,  registrar  of  the  Clayton  Lend 
Office,  viz.,  "In  general,  what  did  Mr.  Law 
do  as  attorney  for  Mr.  Ooldenberg?"  To 
which  the  witnesa  answered:  "He  reprcwmfr- 
cd  Mr,  Ooldenberg  and  Mr.  Lowe  Id  the  re- 
Instatonent  of  tfala  case."  Appellant  claims 
that  the  court  violated  the  role  which  re- 
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quires  that  the  truth  shall  be  established  by 
the  best  evidence  in  permitting  the  above  and 
similar  questions  to  go  to  the  Jury.  He  in- 
sists that  the  facts  should  have  been  estab- 
lished by  the  records  of  the  land  olBces. 
There  Is  no  merit  in  this  contenttm  and  it 
need  not  be  further  considered. 

Appellants  claim  that  the  court  erred  in 
permitting  the  witness  Fox  to  testify  as  to 
the  skUl,  knowledge,  and  experience  requir- 
ed of  an  attorney  to  handle  litigation  in  the 
United  States  Land  Office,  because  such  wit* 
ness  was  not  qualified  to  give  such  an  opin- 
ion. It  Is  sufficient  answer  to  this  conten- 
tion to  say  that  no  such  ground  of  objection 
was  Interposed  In  the  court  below.  "Where 
evidence  Is  objected  to  at  the  trial,  if  the 
party  would  save  an  exception  to  the  ruling 
of  the  court  if  it  Is  adverse  to  him.  such  as 
will  be  available  on  appeal  or  error,  he  must 
frame  his  objection  so  as  to  bring  to  the  at- 
tention of  the  trial  court  the  q>ecific  ground 
upon  which  he  predicates  it"  Thompson  on 
Trials  (2d  Ed.)  i  693.  And  it  has  been  held 
that  an  objection  that  evidence  Is  "irrele- 
vant. Immaterial,  and  improper"  will  not  be 
sufficient  to  raise  the  question  of  the  com- 
petency of  the  witness,  even  where  be  is 
dearly  Incompetent,  by  express  statute^  Cor- 
nell V.  Barnes,  26  Wi&  473;  Hammond  T. 
Decker.  46  Tex.  Civ.  App.  232, 102  a  W.  453. 

Appellant  next  complains  that  the  court 
erred  in  permitting  appellee  to  propound  cer- 
tain hypothetical  questions  to  certain  wit- 
nesses, which  questions  he  claims  materially 
exaggerated  the  services  rendered  by  ajvel- 
lee.  We  have  carefully  read  the  eridence 
and  are  of  the  opinion  that  the  hypothetical 
question  submitted  did  not  materially  exag- 
gerate such  services,  and  therefore  need  noC 
further  consider  this  objection. 

[3]  Appellant  also  assigns  as  error  the  gl'^ 
ing  by  the  court  of  Its  own  motion  of  Inatmc- 
tlon  No.  6,  but  he  falla  to  point  out  In  his 
brief  any  specific  obJecti(m  to  this  instruc- 
tion, and  it  win  not  be  considered  by  the 
court  Where  a  party  claims  to  be  aggrieved 
by  a  claimed  erroneous  instruction,  it  Is  his 
duty  to  clearly  point  out  his  ohjeetli»  to 
such  instruction. 

[4]  The  twenty-aevottb  asalgnmept  at  enor 
relates  to  the  refusal  of  the  court  to  inatmet 
the  jury,  as  requested  1^^  aivellant,  that  It 
at  the  time  of  the  maktog  and  entorlng  Into 
of  the  contract  between  appellant  and  appel- 
lee, appellee  was  not  a  licensed  attorney  that 
sncb  fact  should  be  consideced  by  the  Jniy 
in  arriving  at  their  verdict  Counsel  for  a|>> 
pellant  failed  to  state  In  their  brief  why 
anch  fftct  should  be  w  ccmddered  fay  the 
Jury.  Appellant,  at  the  time  of  maUns  tiie 
contract,  had  not  been  admitted  to  practice 
in  the  courts  of  New  Mexico,  or  before  the 
land  offlc&  He  was,  howera:,  admitted  with- 
in a  fev  weeks  after  making  Uie  contracts 
and  was  a  regolarly  licensed  attocncif  at  Vm 
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time  (tf  the  rendltloit  cf  aU  Berricea  aaed  (or. 
The  rale  is,  as  laid  down  In  8  A.  &  Eng.  Ency. 
of  Law,  415,  tbat  **No  one  Is  entitled  to  re- 
roTCt  compensation  for  services  u  an  attor- 
ney at  law,  nnlesB  be  lias  been  duly  admit- 
ted to  practlee  b^re  the  court,  or  within  the 
Jnriadictlon  where  the  serrices  were  render- 
ed, and  ia  an  attorn^  in  good  standing  at 
the  time."  Under  the  rale  there  Is  no  limita- 
tlim  npmi  the  right  of  a  party  to  contnet  to 
render  services  after  he  has  been  admitted 
to  practloB.  The  teat  ia,  was  he  admitted  to 
practice  at  the  time  of  the  rendition  of  the 
services,  and  not  whether  be  was  bo  licensed 
at  the  time  of  the  making  of  the  ccmtract 
for  future  service.  The  court  iiroperly  r^s- 
ed  the  instruction. 

tS]  The  twenty-ninth  and  thirtieth  assign- 
meats  relate  to  alleged  error  committed  by  the 
district  court  in  failing  to  mark,  on  the  mar- 
gin thereof,  as  "given"  or  "refused,"  two  In- 
strnctloiis  reqaeated  by  the  plaintlif.  No  ob- 
jection, however,  was  Interposed  to  the  ac- 
tion of  the  court,  and  the  failure  of  the  Judae 
to  so  Indicate,  on  the  margin  of  the  Instruc- 
tions, was  in  no  manner  called  to  his  atten- 
tion, nor  were  any  exceptions  saved  to  the 
failure  to  so  indicate^  Had  the  matter  been 
called,  in  any  manner,  to  the  attention  of  the 
court,  the  error  would  have  been  doubtless 
corrected.  But  appellant  having  failed  to  ex- 
cept to  the  failure  of  the  court  to  Indicate 
upon  the  margin  of  the  instraction  whether 
"given"  or  "refused,"  as  required  by  the 
statute,  such  alleged  error  cannot  be  consid- 
ered. See  Territory  v.  Cordova,  11  N.  M. 
367,  68  Pac.  919,  and  Territory  v.  Baker,  4 
N.  M.  (GUd.)  236,  13  Pac.  30. 

[II  From  the  record  It  appears  that  appel- 
lee requested  the  court  to  give  to  the  jury 
two  InstmctionB,  numbered  respectively  10 
and  11,  which  were  refused  by  the  court,  and 
the  court  indicated  such  refusal  by  writing 
on  the  margin  thereof  the  word  **refiised," 
together  with  the  initials  of  the  Judge. 
These  instructions  were  not  read  to  the  Jury, 
but  the  attorney  for  appellant  filed  in  the 
lower  court,  in  support  of  appellant's  motion 
for  a  new  trial,  an  afDdavit,  which  stated 
that  the  judge  permitted  the  jury  to  take  to 
the  jury  room,  along  with  the  other  instruc- 
tions given  by  the  court,  the  two  instructions 
which  had  been  refused.  The  affidavit  recites 
that  the  attorney  for  appellant  was  present 
in  the  courtroom  at  the  time  the  instructions 
were  handed  to  the  jury,  and  It  appears  tbat 
said  attorney  was  fully  cognizant  of  the  ac- 
tion of  the  court  in  permitting  said  Instruc- 
tions to  be  taken  by  the  Jury  to  the  jury 
room — a  fact  whlcb  doubtless  escaped  the  at- 
tention of  the  court  But  the  record  falls  to 
disclose  tbat  the  appellant  called  the  matter 
to  the  attention  of  the  court  in  any  manner, 
or  objected  or  saved  exceptions  thereto.  He 
consciously  and  knowingly  permitted  the 
court  to  do  an  act,  whi<^  lie  claims  now  to 


have  been  prejudicial,  without  In  any  nianner 
calling  attention  of  tlie  court  thereto  or 
saving  any  exceptions.  This  being  true,  be 
is  not  in  a  position  to  complain  of  the  ac- 
tion of  the  oonrt,  or  to  tato  advantage  here 
of  the  alleged  error.  Again,  the  allied  error 
is  shown  only  by  afBdavlt,  and,  for  aught 
that  appears,  the  Judge  might  have  known, 
ot  his  own  knowledge,  that  the  facts  set  forth 
therein  were  not  true.  Proper  practice  re- 
quires that  audi  questions  i^onld  be  presoit- 
ed  by  bills  of  exception.  Ghooi  t.  State,  86 
Tnd.  200;  niompson  on  Trials  (2d  Bd.)  i 
2776. 

[7]  In  hlfi  motion  fbr  a  new  trial  appellant 
sets  up  the  fact  that  the  Jury,  In  arriving  at 
a  verdict  in  the  cause,  tensed  up  a  coin,  it 
having  been  agreed  diat  if  one  side  of  Uie 
coin  should  fbll  face  upward  the  verdict 
should  be  for  and.  If  tlie  reverse,  it 

should  be  for  $750.  We  are  of  the  opinion 
tbat  the  district  court  did  not  err  in  refusing 
to  grant  a  new  trial  upon  the  ground  of 
misconduct  of  the  jury.  The  only  evidence  of 
the  facts  set  forth  In  the  motion  for  a  new 
trial,  in  this  r^rd,  was  the  affidavit  of 
three  of  the  jurors.  It  may  be  conceded  tbat 
the  alleged  misconduct  in  the  manner  of  ar- 
riving at  the  verdict  would  have  been  good 
ground  for  setting  aside  the  verdict.  If  such 
fact  had  been  established  by  admissible  and 
sufficient  testimony;  but  the  question  Is 
whether  the  testimony  of  the  jurors  was  ad- 
missible to  prove  such  facta. 

The  early  Ekigllsh  cases  were  conflicting 
and  unsettled  upon  the  proposition,  and  some 
of  them,  notably  Phillips  v.  Fowler,  Barnes, 
441,  and  Millish  v.  Arnold,  Bund.  R.  61,  held 
that  the  testimony  of  jurors  was  admissible 
to  Impeach  their  verdict,  while  the  case  of 
Prior  V.  Powers,  1  Keb.  R,  811,  held  the  con- 
trary. But  in  Vaise  v.  Delaval,  1  T.  R,  11, 
whlcb  is  considered  a  leading  case  upon  the 
subject.  Lord  Mansfield  said:  'fFhe  court 
cannot  receive  such  an  affidavit  from  any  of 
the  jurymen  themselves,  In  all  of  whom  such 
misconduct  Is  a  very  high  misdemeanor ;  but 
in  every  such  case  the  court  must  derive 
their  knowledge  from  some  other  source." 
This  case  was  followed  by  the  case  of  Owen 
V.  Warburton,  4  Bos.  &  Pul.  326,  In  which 
Sir  James  Mansfield,  Ch.  J.,  said :  "We  have 
conversed  with  the  other  Judges  upon  this 
subject,  and  we  are  all  of  opinion  tbat  the 
affidavit  of  a  juryman  cannot  be  received.  It 
Is  singular.  Indeed,  that  almost  the  only 
evidence  of  which  the  case  admits  should  be 
shut  out ;  but  in  considering  the  arts  wliicb 
mlgbt  be  used,  If  a  contrary  rale  were  to 
prevail,  we  think  It  necessary  to  exclude  anch 
evidence.  If  it  were  understood  to  be  the 
law  that  a  Juryman  might  set  aside  a  verdict 
by  such  evidence  it  might  sometimes  happen 
that  a  Juryman,  being  a  friend  to  one  of  the 
parties,  and  not  being  able  to  bnhig  over  his 
companions  to  bla  oplnl<»i,  might  propose  a 
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dedidon  by  lot,  with  a  view  sfterwarda  to 
set  aaide  the  verdict  by  his  own  affidavit,  it 
the  decision  should  be  agatnat  blm."  These 
two  cases  appear  to  Jiave  firmly  settled  the 
qnesUon  In  England,  and  the  practice  has 
never  since  been  changed. 

In  the  United  States  there  appears  to  be 
a  contrariety  of  opinion  entertained  by  the 
conrtB.  The  majority  of  the  states,  however, 
adhere  to  the  mle  announced  and  followed 
by  the  Bngllsh  courts,  and  will  not  receive 
the  affidavits  of  Jurors  to  Impeach  their  ver- 
dicts. An  investigation  of  the  cases  follow- 
ing the  rule  that  such  evidence  will  be  receiv- 
ed discloses  that  In  many  Instances  such 
holding  Is  predicated  npon  statute,  changing 
the  general  rule  and  requiring  the  courts  to 
receive  such  affidavits  and  evidence.  Such 
statutes  usually  limit  the  questions  upon 
which  each  evidence  will  be  received.  It 
would  be  a  useless  and  burdensome  under- 
taking to  attempt  to  review  the  cases,  and 
we  shall  content  ourselves  by  referring  to  29 
A.  &  EL  Bncy.  of  I^w,  p.  1008,  where  the 
cases  will  be  found  collected.  A  very  instruc- 
ttve  note  will  also  be  found  appended  to  the 
case  of  Crawford  v.  State  (Tenn.)  21  Am. 
Dec  467,  where  the  authorltlea  are  collected. 
The  author  says  that  the  great  weight  of 
modem  authority  Is  opposed  to  the  admis- 
sion of  affidavits  of  Jurors  in  any  case  to 
show  anch  misconduct  on  their  part  aa  wUl 
vitiate  their  verdict,  and  numerous  cases 
are  cited  In  support  of  the  rule.  The  rule  we 
believe  to  be  correct,  and  to  be  founded  upon 
considerations  of  public  policy,  and  it  should 
not  be  departed  from  to  afford  relief  In  sup- 
posed hard  cases.  The  reason  for  the  rule 
is  stated  as  follows,  In  Graham  &  Waterman 
on  New  Trials,  vol.  3,  p.  142S,  and  quoted  in 
the  note  to  the  above  case:  "(1)  Because  they 
would  defeat  their  own  solemn  acts  under 
oath.  (2)  Because  their  admission  would 
open  the  door  to  tamper  with  Jurymoi  after 
they  had.  given  their  verdict  Because 
they  would  be  the  means,  In  the  hands  of  & 
dissatisfied  Juror,  to  destroy  a  verdict  at  any 
time  after  he  had  assented  to  it"  Appellant 
claims  that  the  Supreme  Court  of  the  terri- 
tory considered  the  ctmduct  of  Jurors,  aa  set 
ont  In  the  affidavit  of  such  Jurors  in  two 
cases,  vbL,  United  States  r.  Blena,  8  N.  H. 
102,  42  ^c.  TO,  and  United  States  t.  Spencer, 
8  M.  H.  671,  47  Pac  710;  but  In  neither  of 
the  cases  does  thie  question  appear  to  have 
been  squarely  presented,  and  Is  not  directly 
decided.  We  believe  it  much  preferable  to 
follow  the  role  generally  prevalent,  and 
wbidi  the  experience  of  ages  has  demonstrat- 
ed best  presOTes  and  xuratecti  the  rights  of 
litigants. 

Finding  no  error  In  the  record,  tte  Judf- 
ment  of  the  lower  court  Is  affirmed,  and  It  la 
so  ordered. 

HANNA  and  PABKBB,  JJ.,  concOT. 
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(Sapreme  Xjourt  of  New  Mexico.    Hazdl  20l 
1913.) 

(SvOalHU  by  the  CfowtJ 

1.  Cbiuinal  Law  (|  1100*)— Appbjx— Tbb- 

oior~~EvinENCE. 

It  Is  for  the  jury  to  pass  upon  conflicting 
testimony  and  determine  where  ue  weight  and 
credit  lay. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2671;  Dee.  Dig.  1  IISO.*] 

2.  CniifiNAi,  Lav  (|  11S9*)  — Mav  Tbul— 

Gboukos. 

A  new  trial  may  be  granted  the  accused 
where  he  is  convicted  on  insufficient  evidence; 
but  the  verdict  of  the  jury  will  always  be  en- 
titled to  great  weight  with  the  court,  and  will 
not  be  set  aside  because  the  eonrt  is  not  sat- 
isfied b»ond  all  reasonable  doubt  of  the  guilt 
of  the  defendant 

[Ed.  Note— For  other  cases,  see  Criadaal 
Law,  Cent  Dig.  H  8074-^088;   Dee.  Dig.  1 

iioe.*] 

3.  CatuiNAi.  Law  (|S  1158^  US9*)— Appeai«- 
VsKoicT— Evidence. 

Ordinarily,  neither  the  verdict  of  ■  jory, 
nor  the  findiiUB  of  (act  of  a  trial  court,  wuI  be 
disturbed  in  this  court  when  they  are  support- 
ed by  any  substantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  U  3061-8066.  SOTO,  80T1,  8D74-> 
8088 ;  Dec.  Kg.  1|  1108,  UB9.*] 

4.  CsnnnAi.  Law  (H  9B4, 1064«>-Ncv  Tiui. 
—Motion— APPEAL. 

A  matter  outside  the  record,  to  be  avail- 
able as  ground  for  motion  for  new  trial,  should 
be  clearly  pointed  out  in  the  motion  for  new 
trial;  otherwise  thto  court  will  not  ^ve  cmi- 
sideimtioa  to  the  objections. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2341,  2303-^67,2676-2684; 
Dea  Dig.  H  W4.  1064.*] 

Appeal  from  District  Court  Socorro  Goan- 
ty ;  Merrltt  C.  Mecbem,  Judge. 

Irvln  Frazler,  alias  John  Gates,  was  con- 
victed of  murder  In  the  first  degree  and  he 
appeals.  Affirmed. 

Thla  was  an  Indlctmoit  fbr  mnrdtf,  r^ 
suiting  in  a  conviction  of  murder  in  the  first 
degree  with  the  death  penalty  aflbed.  De- 
fendant anteals. 

In  August  1011,  the  -i^ipeUant  was  arrest- 
ed and  confined  In  the  county  Jail  of  Lonn 
connty,  at  Demlng,  N.  H..  to  await  the  actkn 
of  the  KamU  Jury  under  a  charge  of  hnr- 
glaxy.  While  thus  detained,  on  Novvnbtf 
7tb,  he  was  d^vered  from  Jail  1^  John  and 
Reynold  Oreer,  two  fi>rmer  companions,  who 
held  up  the  sberifT,  compelling  the  cOeen  to 
unlock  appellant's  cell,  after  whldi  the  two 
Greers  and  appellant  procured  boraes  and  at^ 
tempted  to  make  their  escape,  ajiparentlr 
starting  fOr  the  Black  Bange  country. 

The  aherlff  of  Luna  county  enrolled  a 
posses  whldi  Included  rtbomas  Ball,  Al 
Sndthers,  and  a  numbor  of  others  who  wen 
changed  fttnn  time  to  tlmb  This  posne  trail- 
ed the  fngltlTes  tor  about  100  miles,  finally 
overtaking  them  at  the  Adobe  ranch  In 
soothem  part  of  Soeono  county.  When  tlie 
posse  aniTed  at  the  randi,  It  divided  Ita 
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force  and  snrroiiBded  the  place.  Tbe  sheriff 
stationed  Ball  and  Smtthers  at  a  point  over- 
looking the  inaln  gate  of  the  ranch  and  at 
a  distance  therefrom  abont  200  to  800  yards, 
after  which  he  circled  abont  the  mndihouae, 
bringing  np  nearly  opposite  the  point  whwe 
be  had  stationed  Hall  and  Smithen. 

When  the  sheriff  arrived  at  the  last-men- 
tioned pi^t,  he  dlaeovered  that  the  three 
fngltlTes  were  leading  their  horses  toward  a 
gate  In  the  fence,  and  that  .they  seemed  to 
be  In  a  hnrry.  The  ^erlff  then  hastened 
back  to  Join  Hall  and  Smlthers,  and  when 
he  came  ont  on  tc^  ot  a  little  mesa  he  saw 
Hall  and  Smlthers  standing  by  tb«^  horses 
where  be  left  them,  and  the  three  fogltlTes 
riding  from  the  gate  toward  ^ere  Hall  and 
Smlthers  were  standing ;  all  of  the  fugltlres 
being  mounted,  and  one  leading  a  pack  horse. 
The  sheriff  testified  that  he  reo(«nlxed  the 
man,  identlfring  the  defendant,  the  appe- 
lant. Gates,  as  one  of  the  three;  tliat  when 
tike  men  approached  Hall  and  Smtthen  they 
rode  abreast:  that  when  the  three  faglUTes 
arrived  at  a  point  between  40  and  BO  yards 
fn»n  Hall  and  Smlthers  all  three  Jumped 
from  their  horses  and  commenced  firing  with 
Winchester  tifies,  Hall  and  Smlthers  firing 
at  the  same  time,  at  which  time  the  sheriff 
also  Jumped  from  his  horse  and  commenced 
ftrlng  from  his  position,  the  result  of  this 
battle  being  that  HaU  and  l^ithers,  two 
members  of  the  posse,  and  John  Greer,  one 
of  the  fugitive^  were  killed,  the  appellant 
and  Reynold  Oreer  making  their  escape  from 
the  place.  The  appellant  made  his  way  to 
m  Paso,  Tex.,  where  he  was  recaptured  a 
few  weeks  later. 

The  appellant's  tefltlmony  briefly  ds  as  fol- 
lows: After  the  attempt  to  deliver  him  from 
Jail  by  his  companions,  the  Oreers,  and  their 
flight,  covering  the  period  of  11  or  12  days, 
arriving  at  the  Adobe  ranchhouse,  and  be- 
lieving that  they  had  escaped  from  the  offi- 
cers, having  eaten  their  dinner  at  the  ranch- 
house,  they  decided  to  leave  the  place  and 
saddled  their  horses,  at  which  time  they  saw 
a  rider  down  by  the  comer  of  the  fence  a 
quarter  of  a  mile  away;  that  when  they 
started  from  the  gate,  they  saw  HaU  and 
Smlthers  standing  by  their  horses  and  look- 
ing toward  tbem;  that  appellant  thought 
th^  might  be  cowboys ;  that  they  rode  out 
from  the  gate  in  the  direction  of  the  two 
men  they  had  seen.  John  Oreer  taking  the 
lead,  the  other  Oreer  with  the  pack  horse 
next,  and  the  appellant  bringing  up  the  rear ; 
that  when  they  rode  up  to  within  possibly 
76  or  100  yards  the  three  rode  abreast; 
that  the  two  men  were  standing  behind  their 
honee,  hot  that  one  of  them  stepped  out 
from  beUnd  his  horse,  raised  his  gbn,  and 
flbot  at  appellant,  who  tried  to  get  off  bis 
bone,  hut  his  toot  caught  In  the  bridle  rein 
or  rope  at  the  side  of  bis  horse,  resulting 
In  bis  falling  teom  his  horse  and  being 
*'^ngr  eight  or  tea  st^;  that  the  shooting 


continued  all  QUe  time  and  poedbly  60  see- 
ondsi  that  when  appellant  got  loose  from 
his  horse  he  commotced  crawling  toward  a 
ditch  about  80  st^  bdilnd  bis  position; 
that  he  later  raised  up  and  ran  rapidly  to 
the  arrof  o ;  that  he  did  not  go  to  the  corral, 
or  near  it,  and  that  after  he  had  gotteo 
about  200  yards  tram  the  scene  of  the  bat- 
tle he  sat  down  and  pulled  off  his  ^nrs, 
throwing  them  away,  rolled  a  curette  and 
smoked  It,  and  then  came  back  to  -the  scene 
of  the  battle  where  he  saw  a  dead  man, 
John  Oreer  by  name,  but  did  not  see  anybody 
else;  that  he  saw  the  two  horses  HaU  and 
^nithers  had  ridden  standing  on  a  point; 
that  be  at  first  thought  he  would  attempt  to 
get  one  of  them,  but  dianged  his  mind,  as 
it  was  too  high  up,  and  he  did  not  wish  to 
expose  himself ;  that  he  made  a  little  drcle 
abont  the  place,  walked  back  up  the  canyon 
around  the  mountAtn  to  a  point  a  mUe  away, 
where  he  sat  down  behind  a  rock,  looking  at 
his  watch,  finding  that  It  was  20  minutes 
after  4  o'clock;  that  he  smoked  another 
dgarette,  and  stayed  the  rest  of  the  night  on 
the  other  side  of  the  mountains  at  a  Uttle 
spring,  remaining  In  that  vicinity,  within  five 
miles  of  the  house,  during  the  foUowlng  day, 
after  which  he  proceeded  out  of  the  coun- 
try, try  stages  described  by  him,  going  to  Bl 
Paso,  Tex.,  where  he  pawned  a  pistol  which 
he  had  taken  from  the  sheriff  at  the  time 
of  hie  escape  from  Jail. 

Sheriff  Stephens  further  testified  that  he 
saw  the  appellant  after  the  battle  mtinlng 
toward  the  corral  on  the  ranch  and  ^ot  at 
him ;  that  at  about  this  dme  he  beard  four 
shots  from  the  direction  of  the  house.  The 
witness  Simpson,  who  was  a  member  of  the 
posse,  testified  that  he  had  seen  the  appel- 
lant frequently  before  the  time  of  the  shoot- 
ing and  knew  him ;  that  Immediately  after 
the  firing  commenced,  during  which  Hall, 
Smlthers,  and  Oreer  were  kUIed,  he,  with 
another  member  of  the  posse,  Mr.  James, 
rode  to  the  house,  and  upon  arriving  at  the 
corral  saw  the  appellant  In  the  corral  and 
shot  at  him,  but  missed  blm;  that  he  be- 
lieved he  had  hit  him,  as  the  appellant  drop- 
ped at  the  time,  but  shortly  afterwards  he 
saw  and  rec(^;nlzed  him  "running  off  across 
the  flate"  and  shot  at  him  again  four  times ; 
that  while  the  appellant  was  in  the  corral, 
from  the  movements  he  was  making,  the 
witness  was  satisfied  that  he  was  reloading 
bis  rifle. 

Gapt  Fred  Vomott,  of  the  mounted  police, 
testlfled.  In  rebuttal,  that  he  took  the  appel- 
lant from  the  penitentiary  to  Albuquerque, 
where  he  delivered  him  to  the  officers  of 
Socorro  county,  and  that  while  In  the  com- 
pany of  appellant  appeUant  steted  to  him, 
in  substance,  that  he  said  to  Oreer  at  the 
time  of  the  battle,  "We  are  surrounded,  and 
we  had  better  stay  in  the  house,"  and  Oreer 
said,  "We  will  go  out  and  have  it  over  with,** 
and  that  they  did,  as  a  matter  of  fact,  go 
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out  to  where  tlie  parties  were  Immediately 
afterwards.  This  witness  also  testified  that 
the  appellant  Informed  him  that  he  told 
Greer  that  the  parties  were  officers. 

MJlton  J.  Belmlck,  of  Socorro,  and  Prlcbard 
&  Howard,  of  Santa  F6,  for  appellant. 
Frank  W.  Qancy,  Atty.  Gen.,  and  H.  S. 
Clancy,  Asst.  Atty.  Gen.,  for  the  States 

HAMNA,  J.  (after  stating  the  fftcU  as 
above).  Counsel  for  appellant  contend  that 
the  verdict  be!U>w  was  contrary  to  the  evi- 
dence. 

[1]  This  appeal.  Involving  the  life  of  a 
human  b^ng,  places  a  heavy  reaponslblU^ 
upon  us,  and  In  our  effort  to  fulfill  onr  duty 
In  the  uiatter  we  have  carefully  read  the 
entire  record.  After  our  dellbmte  examina- 
tion of  this  record  we  cannot  agree  with 
the  first  contention  of  appellant  We  think 
it  fully  and  sufficiently  sustains  the  verdict. 
It  is  for  the  Jury  to  pass  upon  conflicting 
testimony  and  deteignine  where  the  weight 
and  credit  lay.  Territory  t.  De  Gutman,  8 
N.  M.  92,  42  Pac.  68. 

[2, 3]  We  fully  agree  with  the  antiiorltles 
that  hold  that  a  new  trial  may  be  granted 
the  accused,  ^ere  he  la  convicted  on  in- 
suffldent  evidence;  but  the  verdict  ct  the 
jury  will  always  be  entitled  to  great  weight 
with  the  court,  and  will  not  be  set  aside  be< 
cause  the  court  is  not  satisfied  beyond  all 
reasonable  doubt  of  the  guilt  <tf  the  defend- 
ant It  has  been  held  by  our  twrltorlal  Su- 
preme Court  In  the  case  of  Territory  \.  West 
14  N.  M.  548,  at  page  5^,  99  Pac.  343,  at  page 
348,  quoting  from  the  case  of  Gandelaria  v. 
Hlera,  13  N.  M.  360,  84  Pac.  1020,  that  "ordi- 
narily neither  the  verdldt  of  a  Jury,  nor  the 
findings  of  fact  of  a  trial  court  will  be  dis- 
turbed in  this  court  when  they  are  support- 
ed by  any  substantial  evidence."  See,  also, 
Territory  t.  Trapp,  16  H.  700,  120  Pa& 
702. 

The  evidence  In  this  case  was  substantial, 
and  we  cannot  disturb  the  verdict  upon  the 
ground  assigned.  To  disturb  the  verdict  of 
the  Jury  In  a  criminal  case  upon  the  ground 
of  insufficiency  of  the  evidence,  the  Injustice 
should  be  manifest  V.  S.  v.  Daubner  (D.  C.) 
17  Fed.  793. 

The  next  ground  relied  upon  for  reversal 
is  that  the  record  displays  througbont  the 
entire  trial  an  obvious  attempt  on  the  part 
of  the  state  to  lay  improper  matters  before 
the  jury  whenever  possible  by  insinuating 
other  offenses  and  crimes  committed  by  the 
appellant  not  connected  with  the  issue  of 
the  case.  It  is  admitted  by  the  appellant 
that  all  such  matters  were  objected  to,  and 
all  save  two  or  three  such  objections  were 
sustained  by  the  court-r-lt  being  contended 
by  appellant  that  the  constant  repetition  of 
the  irrelevant  matters  must  have  influenced 
tbe  jury  to  return  a  verdict  in  the  flrst  de- 
gree; that  this  in  itself  Is  reason  for  a  new 
trial,  citing  People  v.  Bergen,  17  N.  X.  Supp. 


296. 1  where  the-  rule  la  laid  down  that  **a 
new  trial  will  be  granted  tor  want  of  suffi- 
cient evidence,  whwe  a  conviction  was  had 
on  defendant's  confession  of  a  crime  previ- 
ously committed,  and  evidence  properly  ex- 
cluded, but  plainly  preeented  to  the  mind* 
of  the  fury  in  varioiu  way»  by  the  prosecu- 
tion." 

We  do  not  quarrel  with  the  rule  quoted, 
bat  cannot  hold  it  ai^cable  to  the  case  at 
bar.  Were  it  apparent  to  us  that  the  Jury 
was  influenced  by  the  matters  complained 
of,  and  were  there  not  other  sufficient  evi- 
dence of  a  sntwtantlal  character  upon  which 
the  verdict  could  well  be  based,  we  would 
unhesitatingly  grant  a  new  trial.  There  was 
some  useless  repetition  indulged  in  by  the 
state,  which  Is  to  be  discouraged  by  an  ap- 
pellate court,  and  a  disposition  to  watxler 
from  the  issue,  but  we  cannot  say  it  was 
such  as  to  raise  doubt  as  to  the  Justice  of 
the  verdict  In  this  case. 

We  find  no  merit  in  the  several  aadgn- 
ments  of  error  discussed  under  tlie  second 
groimd  for  reversal. 

The  third  assignment  of  error  relied  upon 
Is  based  upon  the  testimony  of  Sheriff  Ste- 
phens, when  called  as  a  witness  for  the  de- 
fense, who  gave  damaging  testimony  as  to 
the  conduct  of  appellant  at  the  time  of  a 
previous  arrest,  and  who  enlarged  upon  his 
testimony  while  under  cross-examination  by 
the  state,  over  the  objection  of  the  defense. 
The  appellant  contends  that  the  testimony 
of  this  witness,  while  under  cross-examina- 
tion) was  an  elaboration  of  Incompetent  mat- 
ter tending  to  confuse  and  mislead  tbe  Jury. 
Appellant  dtes  no  authority  In  support  of 
his  position,  and  we  cannot  permit  him  to 
take  advantage  of  a  condition  set  in  motion 
by  himself.  It  Is  admitted  that  the  matter 
brought  out  was  responsive,  bat  it  Is  urged 
that  the  state  was  permitted  to  unduly  prof- 
It  by  defendant's  mistake.  We  find  no  merit 
In  appellant's  position  in  this  respect 

[4]  It  Is  also  urged  by  appellant  that  the 
district  attorney  was  permitted  to  state  to 
the  Jury  that  the  court  would  probably  in- 
struct the  jury  that  If  the  awwllant  was  rid- 
ing a  horse  taken  from  the  Adobe  ranch  at 
the  time  the  battle  took  place  the  jury  would 
then  find  the  appellant  guilty  of  murder  in 
like  first  degree.'  It  is  admitted  that  no  such 
Instruction  was  given,  and  it  does  not  ap- 
pear from  the  record  that  the  defense  made 
any  attempt  to  correct  any  erroneous  Im- 
pression of  the  jury  arising  by  reason  of 
tbe  statement  complained  of.  The  objection 
to  the  alleged  conduct  of  the  district  attor- 
ney appears  solely  from  an  affidavit  by  coun- 
sel for  defendant  filed  some  weeks  after  the 
trial  of  the  case.  The  record  Is  silent  as  to 
any  objections  by  defendant  at  the  time  of 
trial.  The  attention  of  the  district  court 
was  called  to  the  matter  in  a  very  general 


1  Reported  la  full  In  tbe  New  York  SoppluMiit; 
reportBd  as  a  mamorandum  declsloa  wltboot  (vIii1«b 
la  n  Hun,  OB. 
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way  In  the  motloD  for  a  new  trial,  filed 
April  8,  1912.  The  iMirtlcalar  aUtement  of 
the  district  attorney  which  waa  ctlti<dBed 
waa  flrat  pointed  ont  In  the  affidavit,  filed 
July  20,  1912. 

Oar  territorial  Supreme  Court  held,  In  the 
caae  of  Territory  t.  Anderson,  4  N.  M.  213,- 
that  a  party  CMnplainiug  of  errors  In  admit- 
ting and  excluding  erldence  must,  In  his  mo- 
tlon  for  new  trial,  p<dnt  ont  Qteddcally  and 
with  reasonable  certainty  the  particular  evi- 
dence  complained  of;  otherwise  the  trial 
court  need  not,  and  the  appellate  court  will 
not,  nnalder  sudi  objections.  The  reason 
for  this  rule  Is  quite  apparent,  aud  applies 
with  mndi  greater  emphasis  to  this  case. 
A  matter  outside  the  record,  to  be  available 
of  as  ground  for  motion  for  new  trial,  should 
be  (dearly  pointed  out  in  the  motion  for  new 
trial;  otherwlae  this  court  will  not  give  cour 
sideratlon  to  the  objection. 

For  reasmu  heretofore  given,  we  are  satis- 
fled  that  the  errors  complained  of  did  not 
Injuriously  affect  the  rights  of  the  defend- 
ant, and  did  not  cause  an  unfair  triaL 

Judgment  of  tlie  district  court  Is 
therefore  in  all  things  affirmed,  and  the 
Judgment  and  aentence  of  the  court  shall  be 
executed  on  Friday.  April  25,  1913. 

ROBERTS,  a  J.,  and  PARKER,  J.,  con- 
cnr. 


iU  Or.  m) 

MARIEN  T.  M.  J.  WALSH  &  GO. 
(Supreme  Coort  of  Oregon.  April  8, 1913.) 

1.  BIastkb  and  SaavAHT  <{  270*)— Injubirs 
TO  Sbrtant— Etioence— Refaibs. 

While  evidence  of  subsequent  repairs  to  a 
machine  whicb  caased  injury  to  a  aervant  is 
inadminible  to  ohow  n^Ugence,  nerertheless. 
where  the  Jnry  viewed  the  iradtioe,  evidence  of 
chanices  since  the  accident  is  admissible. 

[Ed.  Note.— For  other  caaa,  see  Master  and 
Servant,  Cent  Dig.  H  913-^,  982;  Dee.  Dig. 
I  270.*] 

2.  DAHAGBa  (i  168*)— IirjrtJBT  lo  Sutant— 

EVIDINCK. 

Id  an  action  by  a  servant  for  personal  in- 
jnries,  wbere  the  complaint  which  alleged  that 
he  was  permaneatly  disabled  from  working  at 
hi^  trade  and  that  his  earning  capacity  was 
greatly  loBened  was  denied  by  the  answer,  evi- 
dence tliat  plaintiff  could  only  do  farm  chores 
After  the  injury,  and  could  do  very  little  work, 
la  admissible. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  if  441-444;  Dec;  Dig.  1  158.*] 

S.  TniAL  68*>— RacEFTioir  ov  EvinxiroB— 

BnnuTTAt. 

In  an  action  by  a  servant  who  was  injured 
while  using  a  poliuier,  testimony  by  a  witness, 
who  was  not  present  when  the  servant  closed 
his  caae,  that  he  worked  witb  the  same  machine 
and  that  it  was  wabbly,  the  boxing  being  worn 
and  looee,  is  properly  admitted  where  no  spe- 
cific objection  was  made  and  the  court  treated 
a  blanket  objection  as  one  that  the  evidence 
waa  not  rebuttal;  It  appearing  that  no  qnestioa 
waa  raised  as  to  when  the  witness  worked  with 
the  machine  In  question, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  151-1B3;  Dec.  Digri  63.*] 


4.  Haoteb  ahd  Sebtant  (I  286*)— iNjiraiBS 
TO  Sebvart— QDKsnoife  fob  Jubt. 

In  an  action  by  an  injured  servaat,  evi- 
dence of  tbe  maitera  negligence  held  sofflcient 
to  go  to  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant.  Cent  Due.  H  1001.  3006,  1008,  lOlO- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Vvc.  Vig.  §  286.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Henry  E.  McGinn,  Judge. 

Action  by  John  Marien  against  M.  J. 
Walsh  &  Co.,  a  corporation.  Judgment  for 
plaintiff,  and  defendant  aM>eals.  Affirmed. 

This  is  an  action  brought  under  the  fac- 
tory act  of  1907  (seetiona  6OM>-S057,  I*.  O.  X-) 
to  recoTW  for  personal  injurlea  received  by 
plaintiff  while  operating  a  polishing  madilne 
used  In  the  bnshieaa  at  the  dtfbndant,  who  la 
a  mannflicturer  of  riectric  flxtnrea  and  aup- 
pim ;  idalntiff  being  In  the  act  of  pollahing 
the  fender  of  an  electric  tan  by  holding  It 
against  tbe  buffing  wheel,  whoi  the  fan  waa 
cau^t  the  wheel  and  ndalntiUTB  thumb 
was  drawn  Into  the  wheel  and  badly  injured. 
The  roach ipe  is  alleged  to  have  been  defective 
in  that  the  aliaft  tlierectf  waa  held  In  place 
by  a  bradcet,  the  boxing  of  which  waa  worn 
and  loose,  permitting  the  wheel  to  Jump  and 
vibrate  violently,  rendering  It  hazaidoua  to 
operate,  and  thereby  causing  the  injury  com- 
plained of.  The  cause  of  action  was  not 
properly  alleged  in  the  first  complaint,  hut 
at  the  trial  the  complaint  waa  amended  to 
bring  the  caae  within  the  act  above  named. 
The  defense  alleged  la  that  the  machine  waa 
not  defective  nor  ont  of  repair,  and  that  the 
defendant  had  no  notice  of  any  defisct  there- 
in; that  the  injury  waa  caused  by  tbe  neg^- 
gence  of  tbe  plaintiff  and  waa  the  reault  of  a 
defect  In  the  electric  fan,  and  not  in  the 
machine.  The  cause  was  tried  before  a  Jury, 
which  rendered  a  verdict  for  the  |4alntiff. 
From  a  judgment  thereon,  defoidaut  appeals. 

Sam  White,  of  Portland  (Manning  ft  White 
and  Robert  E.  iHitch,  all  of  Portland,  on  the 
brief),  for  appellant  Fred  L.  Everson,  of 
Portland  (Everson  ft  Pierce,  of  Portland,  on 
the  brief),  for  respondent 

EAEIN,  J.  (aft«-  stating  the  facts  as 
ahove).  There  are  many  assfgnmenti  of 
error,  but  they  are  treated  hi  appeUant's 
brief  aa  Involving  only  four  principal  <|ue8- 

tlODS. 

[1]  At  the  commencement  of  the  trial,  a 
jury  was  sent  to  view  tbe  machine.  On  re- 
suming the  trial,  plaintitT,  as  a  witness  on  his 
own  behalf,  was  asked  to  explain  to  the  jury 
the  changes  in  tbe  machine  when  the  Jury 
saw  it  from  Its  condition  when  the  accident 
occurred,  and  be  testified  to  certain  chang- 
es made  since  the  injury  complained  of  In 
bracing  the  machine  and  in  changing  Us  posi- 
tion and  the  position  of  the  shaft  and  pulley. 
After  he  gave  this  testimony,  the  defendant 
stated:  "All  of  this  is  objected  to  as  incom- 
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petent,  Irrelevant,  and  Immaterial  and  not 
having  been  alleged  tbat  the  machine  was 
not  properly  braced.  They  allege  that  the 
defect  was  in  the  play,  in  the  boxing,  and 
anything  in  regard  to  the  bracing  of  the  ma- 
chine is  Incompetent.  •  •  •  1  wa.nt  to 
ui^  that  objection."  There  was  no  sugges- 
tion at  the  trial  that  evidence  of  repairs  of 
the  machinery  after  the  injury  was  incom- 
petoit  to  show  previous  negligence.  In  fact, 
the  apparent  purpose  of  the  evidence  was  to 
explain  to  the  jury  the  condition  of  the  ma- 
chine at  the  time  of  the  injury,  and  no  other 
purpose  was  con^dered  by  the  attorneys  or 
by  the  court.  This  was  made  plain  by  what 
took  place  at  the  close  of  plainttfTs  case, 
when  plaintiff's  attorney  stated  to  the  court 
that  he  wished  to  call  other  witnesses  "in 
regard  to  the  condition  of  the  machine  over 
there  now,  as  it  is  now  and  as  it  was  at  the 
time  of  the  accident";  and  the  court  said, 
the  Jury  being  present:  "Tliat  is  not  admis- 
sible; clearly  Inadmissible.  You  have  no 
right  to  show  a  machine  has  been  made  bet- 
ter, as  showing  negligence  in  any  way.  A 
man  may  Improve  a  machine,  because  his  ex- 
perience has  taught  him  to  do  so,  and  be- 
cause the  machine  has  been  changed  would 
not  be  any  evidence  to  show  that  it  was  not 
in  good  condition  before"— thus  showing  tbat 
that  was  the  first  time  the  matter  was 
directly  nisedt  and  that  It  was  promptly 
decided  by  the  court  In  fitvor  of  the  defend- 
ant The  law  la  well  settled  that  evidence 
of  additional  precantlcniB  or  of  snbaeqneDt  re- 
pairs IB  not  competent  tor  the  purpose  of 
proving  antecedent  negligence.  This  la  wdl 
stated  by  Mr.  Joatiee  Lord  tn  the  case  of 
Skottowe  V.  O.  S.  Ij^  etc.,  Ry.  Go.,  22  Or. 
488,  SO  Fac  224,  16  L.  B.  A.  606;  bvt  It  is 
alao  held  in  that  case  that  evidence  of  such 
r^irs  la  oompetent  for  the  purpose  of  show- 
ing that  the  place  where  the  Injury  was  re- 
ceived  was  under  the  control  of  the  defend- 
ant Other  exceptions  suggest  themselves, 
such  as  in  the  present  case,  to  esqilaln  to  the 
Jury,  who  have  viewed  the  premises,  the  con- 
dition of  the  machine  at  the  time  of  the 
Injury.  This  qoestion  Is  also  dlBcossed  by 
lir.  Ghltf  Jnstlce  UcBride  in  Love  v.  Oham- 
bera  Lumber  Co.,  128  Paa  recognlzlDg 
the  exceptions  to  the  rule^  and  anggestlng 
that  the  effect  of  the  evidence  should  be 
limited  by  the  Instmcttons  to  the  Jury. 

[2]  Defendant  ateo  asslgnB  as  error  the 
fact  that  the  witness  Learned  was  permitted 
to  testify  to  the  effect  that  after  the  Injury 
l^alntiff  had  no  means,  hot  was  dependent 
upon  hla  own  labor  tot  his  living ;  that  plain- 
tiff  could  do  very  little  farm  work;  and  that 
he  could  only  do  chorea.  It  was  alleged  In 
the  conoilalnt  tbat  he  was  parmanently  dl»- 
abled  for  worUng  at  his  trade  as  a  polisher. 


and  that  bis  earning  capacity  In  any 
ployment  was  greatly  lessened.  This  allega- 
tion was  denied  by  the  answer;  and,  the 
evidence  being  in  support  of  that  issue,  it 
was  not  error  to  admit  it  See  Ferrari  v. 
Beaver  Hill  Goal  Co.,  54  Or.  223,  94  Pac.  181. 
95  Pac.  498,  102  Pat  175,  1Q20. 

[3]  Error  Is  also  assigned  in  the  admission 
of  the  evidence  of  wltn^  Marts  to  the  effect 
that  he  worked  with  the  same  machine,  and 
that  It  was  "wabbly"  and  the  boxing  worn 
and  loose,  and  that  the  wheel  jumped  around 
and  kicked.  The  objection  was  tbat  the  ev- 
idence was  incompetent,  irrelevait,  and  im- 
material, and  not  rebuttal.  The  witness  vras 
also  a  polisher,  working  for  defradant  at  the 
time  plaintiff  received  his  injury.  He  had 
worked  on  the  same  ma<Aine.  No  specific 
objection  was  made,  and  the. court  treated  it 
as  an  objection  that  the  evidence  was  not 
rebuttal,  and  overruled  it  because  the  wit- 
ness was  not  present  when  plaintiff  closed 
his  case.  No  question  was  raised  as  to  jost 
when  be  worked  with  the  machine,  and  we 
may  assume  It  vras  approximately  near  the 
time  referred  to  when  {dalntiff  received  the 
injury;  and  it  vras  not  error  to  admit  the 
evidence. 

[4]  At  the  (dose  of  plaintiff's  testimony, 
defoidant  moved  for  a  nonsuit  for  the  reason 
that  the  testimony  was  not  anfflcient  to  be 
submitted  to  the  Jury.  Eirst,  he  insists  Uiat 
as  section  8  of  ttie  Factory  Act  of  1907  pro- 
vides that  the  owner  of  the  machinery  shall 
be  liable  for  injuries  sustained,  provided  the 
prozinute  cause  of  sacb  injury  la  tbe  defec- 
tive condition  ot  fbe  machine.  It  la  not  Bhown 
that  the  proximate  cause  of  the  injury  Was 
the  defect  In  the  machine,  bat  ratho-  the 
defective  dectric  fan.  guard  bedng  poUalied, 
In  that  a  spoke  or  wire  of  the  fender  was 
loose,  and  an  upper  ^ke  waa  caught  by  the 
buffing  wheel.  Hbe  plaintiff  as  a  witness,  in 
describing  the  accident  Bays:  "When  the  wire 
(on  the  guard)  gav^  by  the  klcklns  of  the 
wheel  taking  hold  of  the  upper  win,  that 
was  the  cause  of  it  drawing  It  into  the  ma- 
chine. *  •  *  The  giving  of  the  vlre 
would  give  the  wheel  more  of  a  ahow  to 
catch  this  upper  wire.  •  •  •  Vhoi  it 
gave,  the  kicking  of  the  whed  would  beoonte 
longer;  *  *  *  it  would  take  another 
hold;  it  would  take  a  larger  hold  by  kick- 
ing. •  •  ♦  When  the  wire  gave,  it  gave 
the  whed  a  ahow  to  go  back  and  kidc  ffuv 
ward."  Much  testimony  waa  given  to  the 
effect  that  the  shaft  of  the  whed  was  loose 
and  gave  it  play,  which  caused  It  to  Jun^ 
and  vibrate  and  this  vras  sufBdoit  to  go  to 
tbe  jury  as  to  whether  It  was  the  inroximate 
cause  of  the  Injury. 

We  find  no  error  in  ttie  trial.  Tba  Jndf> 
ment  of  the  trial  court  is  aflmned. 
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<M  Or..H7)  ' 
UOMTGOHIST  T.  SOUTHERN  PAO.  CO. 
(Snpreme  Court  of  Oregon.    April  15,  1913.) 

1.  CotTBTS  (f  97*}— CONTBOIXINO  DECISTOSS— 

Decisions  or  Fbdbbal  OonBTs  on  Fbdesal 
QuxanoNs. 

The  decisioBS  of  federal  courts  construing 
and  applying  the  federal  Employer's  liahility 
Act  (Act  April  22,  1908,  c.  149.  35  Stat  66 
U.  8.  Comp.  8t  Snpp.  1911,  p.  1322])  wiU  be 
oUowed  by  the  atate  courts. 
[Ed.  Note.— For  other  cases,  we  Oourts,  O^t 
Dig.  IS  329-333 ;  Dec  Dig.  {  97.*]  . 

2.  GOMUEBCE  <{  27*}— INTEBSTATE  COlUfEBCX 

— Eeoui^tios— Statutes— CoNBTBucnoH. 
A  member  of  a  owltching  crew,  engaged  In 
iDOTiag  oil  from  an  oil  car  to  provide  fuel  for 
engines  used  in  Interatate  commeroe,  ia  wUhio 
tbe  protectioD  of  the  federal  BJaployer's  Ua- 
MUty  Act  {Act  April  22,  1908,  c.  E^,  35  StaL 
66  fU.  S.  Comp.        Supp.  1911«  p.  1322]). 

[EH.  Note.— For  other  casea,  see  Commerce, 
Cent.  Dig.  {  25 ;  Dec.  Dig.  |  27.*] 

S.  CoiOfBMS  (I  27*>— IHTEBSTATC  COHinEBCB 
— STATDTU— COVBTBUOTZOM. 

The  memben  of  a  iwitchlng  crew  engaged 
in  switching  and  spotting  cars  to  be  loaded  and 
loaded  with  interstate  commodities,  and  in 
faauKng  caia  up  the  manntaiiw  to  a  station 
from  which  they  may  nuiT^enUy  be  takeu  by 
a  reffular  interstate  train  passing  over  an  inter- 
state railroad,  are  within  the  protection  of  the 
federal  Employer's  Uability  Act  (Act  April  22, 
1908^  c  149,  35  Stat  66  [U.  8.  Comp.  St 
Supp.  1911,  p.  1322]). 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  f  25;  Dec.  Dig.  |  27.*] 

4.  OammcK  (|  27*)— "Ekgagbd  ih  Ihteb- 

OTATE  COHVEBCX"  —  SATCTES  —  CONSTBUC- 
TIOH. 

All  employes  who  participate  in  the  main- 
tenance or  operation  of  the  instrumentalities 
for  the  general  use  of  an  interstate  railroad, 
thereby  enbancing  the  utility  of  interstate  com- 
merce, are  engaged  in  interstate  commerce  wiUi- 
in  tbe  federal  Employer's  Liability  Act  <Act 
April  22,  1908,  c  149,  86  SUt  66  [D.  B. 
Comp.  St  Supp.  1911.  p.  132^. 

[Bd.  Note. — For  other  cases,  see  Commerce, 
Omt  Dig.  I  25 ;  Dea  Dig.  8  27.*] 

5.  CoinCXBCK    (I  27*)~IirrEB8TATB  GOKlaBCB 

— Statutes— CoKSTBccTioN. 
'  In  an  action  under  the  federal  Employer's 
Uabitttr  Act  (Act  April  22,  190&  e.  1^.  39 
Stat  eS  FIT.  8.  Comp.  St  Bnpp.  1911.  p.  1322]) 
for  injuries  to  a  member  of  a  switcMng  crew 
engaged  in  moving  oil  from  an  oil  car  to  pro- 
vide fnel  for  eoglnM  used  in  interstate  com- 
merce, evidence  of  the  general  duties  of  the  em- 
ployd  and  the  other  members  of  tbe  crew  dur- 
ing the  time  the  employ^  had  been  employed  by 
the  railroad  company  was  material  to  show  the 
employe's  general  duties  and  the  kind  of  bosi- 
Dcaa  in  which  the  car  of  oil  was  to  be  used. 

[Bd.  Note.— For  otlier  cases,  see  Comoiarce, 
Cent  Dig.  |  25;  Dec.  Dig.  |  27.«] 

Appeal  from  Gbrcnlt  Court,  MtiltnomiUi 
County;  Robert  O.  HMrow,  Judge. 

AcOmi  by  Sammi  Bf.  Hontgomerr  against 
tba  Southern  Pacific  Compeoy.  From  a 
Judgment  of  nonaolt,  pTalntIg  appeals.  Be- 
Torsed  and  remanded. 

This  Is  an  action  fbr  damages.  From  a 
Judgment  of  nonsnft  tn  ftvor  of  defendant, 
plaintifr  appeals. 

Tbe  action  Is  brought  under  the  act  of 
Congress  of  April  22,  1908,  C.  149,  35  Stat 


65  (U.  S.  Comp.  St  ^Jupp.  1911,  p.  1322),  gen- 
erally knoffn  aa  the  Employer's  Liability 
Act  The  principal  question  Involved  In  this 
case  is  whether  or  not  plaintiff  was  engaged 
In  Interstate  commerce,  at  the  time  he  was 
Injured,  so  as  to  bring  him  within  the  terms 
of  that  act  At  the  time  of  the  accident  com- 
plained of,  plaintiff  was  employed  by  the 
defendant  aa  a  brakeman  In  one  of  Its  switch- 
ing crews,  engaged  In  making  ap  trains  be- 
tween Weed,  Cal.,  and  Pioneer,  in  the  same 
state.  The  defendant  company  was  engaged 
In  interstate  cominerce,  operating  a  main 
line  of  railroad  between  Portland,  Or.,  and 
San  Prandsco,  Cal.,  and  also  a  branch  Une 
extending  from  tbe  main  line  at  the  station 
of  Weed,  and  mnning  np  Into  Oregon  to 
Klamath  Falls.  Its  principal  bnslness  was 
In  carrying  freight  and  passengers  ttom  state 
to  state.  The  duties  of  the  switching  crew 
were  to  assist  in  making  np  trains,  setting 
cars  In  and  out,  and  keeping  the  road  clear 
and  ready  tor  traflSc.  Their  section  of  road 
extended  from  Weed  south  to  Pioneer,  a  dis- 
tance of  about  14  miles.  This  part  of  liie 
road  was  rttoated  In  a  lumber  region.  There 
were  many  large  mills  and  factories  at  the 
different  places,  bom  whidi  large  shipments 
of  lumber,  box  material,  etc.,  were  made  to 
all  parts  of  the  thilted  States,  and  also  to 
local  Odifbrnia  points.  Empty  cars  would 
be  left  at  these  swit^es  1^  regular  trains, 
and  It  ma  the  dnty  of  the  swltcfaii^  crew  to 
set  them  In  for  loading,  and,  when  loaded, 
to  pick  them  up  and  set  them  out  upon  a 
side  track  next  to  the  main  line  in  such  a 
position  that  they  could  be  conveniently  taken 
np  by  the  regular  trains.  It  was  also  the 
duty  of  the  switching  arew  to  collect  these 
cars  at  different  stations  and  carry  them 
over  the  mountains  to  Slsson,  from  irtilch 
place  they  could  be  more  easily  transported 
by  the  regular  trains ;  the  grade  going  south 
being  too  ste^  for  bearlly  loaded  trains  to 
attach  the  cars  at  Weed  and  other  points 
north.  The  evidence  tended  to  show  that  the 
shipments  from  Weed  were  Uirgely  interstate 
shipments,  and  that  an  this  interstate  traffic 
was  necessarily  moved  every  day  by  the 
switching  crew;  thai  the  interstate  frel^t, 
and  aU»  the  Intrastate  fi^ght,  was  carried 
at  times  In  foreign  cats  whldi  came  from 
roads  in  the  Bast  and  Middle  West,  and 
sometimes  In  cars  beloi^ng  to  the  defend- 
ant company. 

On  the  morning  of  the  16Ui  of  May,  190B, 
plalntlfl  started  out  with  the  switching  crew 
fbr  the  purpose  of  moving  any  interstate 
commerce,  and  also  of  handling  any  local 
business,  that  there  might  be  along  the  road. 
During  the  day  they  switched  and  moved 
cars,  destined  to  polnte  outside  of  the  state, 
around  the  yard  that  they  might  be  taken 
up  by  the  regular  trains  in  the  usual  course 
of  business.  On  this  day  they  went  down 
as  far  as  Slsson.  Deferdant  <;laims  that  all 
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oars  handled  hj  this  train  on  this  day  were 
from  and  destined  to  points  within  the  state 
of  CaUforalo.  Plaintlfl  testified  on  this 
point  SB  follows:  "Q.  What  are  the  facta 
as  to  whether  during  that  time  you  were 
or  were  not  handling  cars  for  points  out  of 
the  state  of  Oallfomla,  both  loaded  and  un- 
loaded, and  to  what  extent?  A.  We  were 
handling  cars  going  out  of  the  state  of  Cali- 
fornia, quite  a  number  of  them,  day  after 
day — every  day."  On  the  way  back  from 
SlsBon,  before  putting  up  their  engine  for 
the  night,  they  undertook  to  more  ao  oil  car 
at  the  station  of  Weed.  This  car  had  come 
from  the  oil  fields  of  California,  and  was 
being  moved,  primarily,  for  the  purpose  of 
providing  fuel  for  the  engine  which  was  to 
run  up  into  Oregon  on  the  Interstate  road 
on  Its  regular  trip,  and  also  for  the  purpose 
of  providing  their  own  switch  engine  with 
oil  In  order  that  they  might  continue  on  the 
morrow  in  the  handling  of  articles  of  Inter- 
state, aa  well  as  state,  commerce^  From  this 
car  they  pumped  oil  into  the  tank  of  the 
engine.  While  engaged  in  moving  the  oil 
car  in  the  regular  course  of  business,  by 
some  miscalculation  it  waa  left  standing  on 
the  point  of  the  frog  at  the  Intersection  of 
the  wye  of  the  main  line  running  Into  Ore- 
gon. In  order  to  clear  the  track  for  the  in- 
coming passenger  from  Oregon  on  this  branch 
line,  and  to  get  the  car  to  the  point  where  It 
was  to  be  left  for  the  purpose  of  suE^lying 
oil,  it  was  necessary  to  move  the  car  from 
the  frog.  It  was  thought  necessary  to  move 
the  car  by  chaining  It  to  the  engine  and  by 
moving  the  latter  forward  on  one  branch  of 
the  wye,  thereby  throwing  the  car  farther 
along  the  other  track,  which  was  nearly  par- 
allel at  this  point,  until  It  passed  the  frog 
so  that  the  engine  could  get  by.  While  at 
this  wye,  plaintiff  was  standing  near  the 
car  attending  the  chain,  when  the  engineer 
suddenly  and  violently  started  up  his  engine 
In  such  a  way  that  It  threw  the  chain  sud- 
denly around  and  caught  plaintiff's  hand. 
Then  the  engineer  continued  to  start  and 
stop  violently  several  times,  causing  the 
plalntifTa  hand  to  be  entirely  torn  off. 

Upon  the  trial  of  the  cause  It  appeared 
that  plaintiff  had  been  at  work  in  the  employ 
of  the  defendant  from  May  9  to  May  16, 
1009.  Counsel  for  plaintiff  ingalred  of  the 
witnesses  in  regard  to  the  setting  of  cars 
loaded  by  one  of  the  lumber  companies  at 
that  place,  during  the  above-mentioned  time, 
that  were  to  be  shipped  beyond  the  Califor- 
nia line.  Objection  was  made  by  counsel 
for  defendant  for  the  reason  that  the  evi- 
dence was  confined  to  the  day  and  time  of 
the  acddent  The  court  sustained  the  objec- 
tltm,  wherenpon  plaintiff  offered  to  prove 
the  following  facts:  "That  the  business  in 
which  the  plaintiff  was  engaged  was  gen- 
erally that  of  handling  both  Interstate  and 
state  traffic;  that  they  would  start  out  In 
the  morning  to  find  what  work  was  to  be 
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done,  with  the  lAratlon  and  instructions  to 
switch  whatever  cars  were  ready  to  be  switch- 
ed, whether  interstate  or  state,  and  to  as- 
certain whether  there  were  any  interstate 
cars  to  be  switched,  and  to  switch  them  if 
there  were;  that  the  oil  car  which  they 
were  engaged  In  moving  at  the  particular 
time  contained  oil  which  was  being  removed 
to  another  point  In  the  yard  of  the  company 
for  the  purpose  of  getting  it  off  the  trade 
and  out  of  the  way  of  traffic  on  the  main 
line  up  to  Klamath  E^lls,  and  also  for  the 
purpose  of  placing  it  where  the  oil  In  the 
car  could  be  distributed  and  used;  that  the 
oil  In  the  car  was  some  of  It  to  be  distribut- 
ed to  engines  of  the  defKidant  running  out  of 
the  state  of  California  and  into  the  state 
of  Oregon,  and  other  portions  of  it  were  to 
be  used  by  the  plaintiff  and  the  train  crew, 
of  which  he  was  a  member,  and  was  placed 
up  there  that  night,  partly  that  they  mi^t 
get  oil  for  their  engine  on  the  morrow  for 
the  purpose  of  going  out  on  their  regular 
trip  to  switch  and  distribute  Interstate  and 
state  commerce  alike,  and  to  be  used  by 
them  on  other  succeeding  days  in  the  same 
way;  and  there  was  no  other  crew  doing 
that  kind  of  switching  or  any  switching  at 
Weed  and  other  stations  wltUn  that  dis- 
trict during  the  time  that  plaintiff  was  so 
employed;  and  that  their  crew  did  all  the 
switching,  both  state  and  Interstate."  The 
trial  court  sustained  the  defendant's  objec- 
tion to  this  offer  of  proof,  and  ruled  that  be- 
fore the  plaintiff  would  be  engaged  in  In- 
terstate commerce,  within  the  meaning  of 
the  act  of  Congress,  he  must  have  been  en- 
gaged at  the  time  In  handling  a  car  which 
either  came  from  out  of  the  state  or  was 
bound  outside  of  the  state,  or  was  passing 
throng  the  state.  There  was  testimony 
tending  to  show  the  negligence  ot  the  fln- 
gineer  and  the  resulting  injury. 

A.  8.  Bennett,  of  The  Dalles  (Bennett  ft 
Sinnott,  of  The  Dalles,  and  a  B.  Watson,  of 
Ashland,  on  the  brief),  for  appellant  Ralph 
E.  Moody,  of  Portland  (Ben  C  Dey,  W.  D. 
Fenton,  and  Kenneth  L.  Fenton,  all  of  Port- 
land, on  the  brief),  for  respondent 

BEAN,  J.  (after  stating  the  fbcts  as  above). 
It  is  contended  by  counsel  for  plaintiff  tliat 
the  work  plaintiff  Montgomery  was  dolns 
at  the  time  of  the  Injury  complained  of  was 
iDcidental  to  the  movement  of  Interstate  com- 
merce, and  that  he  was  acting  partly  mm  an 
agent  of  interstate  commerce  at  the  time, 
and  waa  therefore  "engaged  in  Interstate 
commerce"  within  the  meaning  of  the  act 
Counsel  for  defendant  contmd:  (1)  That  nei- 
ther the  engine,  caboose,  nor  tank  car  was 
an  Instrument  of  interstate  commerce;  (2) 
that,  while  moving  this  tank  car,  defendaiit 
was  not  engaged  In  interstate  commerce,  nor 
was  plaintiff  employed  therein.  The  "Em- 
ployer's Liability  Act"  provides :  "That 
every  common  carrier  tgr  railroad  wbUe  ei^ 
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gagiiig  In  commerce  betwem  any  of  the  wt- 
eral  states  or  territories,  or  between  any  of 
tbe  states  and  territories,  *  *  *  shall  be 
liable  in  damages  to  any  powp  Buffering 
Injorr  while  he  la  employed  1^  such  carrier 
in  such  commerce,  •  •  *  for  such  Injary 
or  death  resulting  In  whole  or  In  part  from 
the  negligence  of  any  of  the  oflBcers,  agents, 
or  emi^oyfis  of  such  carrier,  or  by  reason  of 
any  defect  or  Insufficiency,  due  to -Its  n^ll- 
geoce,  In  its  cars,  engines,  appliances,  ma- 
cUnwy,  track,  roadbed,  works*  boats, 
wharves,  or  other  CQulpment" 

The  first  and  main  question  Is,  Did  the 
woric  in  which  tbe  plaintiff  and  his  assod- 
atfls  were  engaged  at  the  time  of  the  injury 
hare  a  real  or  substantial  connection  with 
intestate  commerce,  so  as  to  bring  plaintiff 
within  the  protection  of  the  act?  The  ques- 
tion is  not  an  entirely  new  one. 

[1}  The  federal  courts  have  blazed  tbe 
way  to  be  followed  In  determining  most,  if 
not  all*  of  the  questions  involved  In  this  ao- 
tlon. 

[2]  As  wUl  be  noticed,  the  evidence  tended 
to  show  that  the  i^alntlfl  waa  engaged  In 
morlns  tbe  ^  for  the  purpose  of  providing 
fnd  for  the  engines  used  in  transmitting 
fndl^t  and  passengers  fzom  California  into 
Oregon.  Tlie  oil  was  to  be  used  principally 
for  the  engine  and  crew  with  which  plaintiff 
was  engaged  in  his  general  work  of'  switdt- 
ing  interstate  can  and  apottlnc,  (letting  out, 
and  moving  them  from  station  to  station. 
It  ivpears  that  about  two-thirds  of  the  work 
of  l^aintlfl,  ot  switch  crew,  and  engine  was 
the  moving  of  cars  used  in  the  tnuwporta- 
tiw  of  interstate  oonunodltles,  although  all 
ot  i^aintiirs  work  was  done  In  the  state  of 
California. 

Mr.  Thornton,  in  his  wtn-k  on  ttw  Feder- 
al Bimployer's  IJabllit?  ud  Safety  Afufli- 
anoe  Acts  0d  Ed.)  |  38,  says:  "It  is  beyond 
debate  that  the  statute  embraces  all  engl* 
neers,  flremu,  brakemen  and  conductors  em- 
ployed at  the  time  of  their  injuries  upoi\  an 
Interstate  train.  In.  one  case  It  is  said  tliat 
tin  statots  ooven  a  telegraph  operator  dls- 
pattiblng  trains,  and  In  that  same  case  It  is 
saM  that  Cmgreas  meant  to  inelode  every- 
bo^  whom  it  could  Includft  *  •  •  It 
Includes  a  car  repairer  in  a  switching  yard 
rwnlrtng  Interstate  cars.  *  *  *  No  doubt, 
it  is  bellered.  but  what  a  fr^i^t  handler 
of  Intostate  fright  in  loading  and  unload- 
ing can  In  wfaldi  it  Is  to  be  or  has  been 
carried  is  covered  by  the  terms  of  the  stat- 
nteu  8o  an  roeehanles  or  repainnm,  while 
engaged  upon  Interstate  cars,  engines  or  oth- 
er Interstate  instrumentalitleB,  and  even 
while  paastog  over  the  railroad  for  the  pur- 
pose of  repairing  such  cars,  raglnes  or  In- 
strumentalities. Likewise  the  members  of 
an  emergency  crew  while  at  work  upon  any 
Interstate  train  or  any  railroad  track  that  Is 
a  highway  of  interstate  commerce.  lJuemen 
fall  within  its  tenua.  Mot  only  an  track  re- 


palrers  within  Its  terms  but  also  those  who 
construct  or  r^ialr  the  signal  wires  used  by 
an  interstate  railroad,  even  though  th^  be 
used  without  discrimination  between  the  lo- 
cal or  interstate  character  of  its  traffic. 

*  *  *  In  tbe  case  of  yardmen  engaged  iu 
making  up  an  interstate  train,  under  the 
liberal  construction  given  these  federal  stet- 
utes  by  the  courte,  there  Is  no  doubt  but 
what  they  will  be  held  within  the  terms  of 
this  Employer's  liability  Act" 

In  the  case  of  Mondou  v.  N.  T.,  N.  H.  & 
Hartford  R.  E.  Co.,  and  the  other  cases  de- 
cided therewith.  223  U.  S.  X,  at  page  4S  of 
the  opinion,  32  Sup.  Ct  169,  at  page  174 
(56  L.  Ed.  327,  38  U  B.  A  [N.  S.]  44),  Mr. 
Justice  Van  Devanter  said:  "Congress,  of 
course,  can  do  anything  which  in  the  exer- 
cise by  itself  of  a  fair  discratltm,  may  be 
deemed  appropriate  to  save  the  act  of  in- 
terstete  commerce  from  preTentlon  or  inter- 
ruption, or  to  make  that  act  more  secure, 
mon  reliable,  or  more  efficient  The  act  of 
interstete  commerce  Is  done  by  the  labor  of 
men  and  with  the  help  of  things;  and  these 
men  and  things  are  the  agents  and  Instru- 
ments of  the  commerce.  If  the  agents  or 
instruments  are  destroyed  vldle  they  an 
doing  the  act,  commerce  Is  stopped;  if  tbe 
agents  or  instruments  are  interrupted,  com- 
merce Is  interrupted.  •  *  *"  The  part 
of  the  opinion  on  page  62  of  223  U.  S.,  on 
page  176  of  82  Sup.  Ct  (96  L  Ed.  327,  38 
L.  B.  A.  [N.  S.]  44),  is  peculiarly  applicable 
to  the  case  at  bar.  It  is  there  said:  '*It  is 
true  that  the  liability  which  the  act  creates 

*  *  *  is  imposed  for  the  beneSt  of  all 
anployfie  of  such  carriers  by  railroad  who 
an  em^yed  In  interatate  oommerce,  al- 
though some 'an  not  subjected  to  the  pecu- 
liar hazards  Incident  to  the  operatlra  of 
trains.  •  •  • "  Digressing  from  the  main 
question,  this  language,  to  our  minds,  indi- 
cates that  the  ruling  of  the  dreult  court 
sought  and  obtained  by  the  learned  counsel 
for  defendant,  to  the  effect  that  baton 
plaintiff  would  be  engaged  in  tntentato  eom- 
mwce  within  tiie  meaning  of  tbe  act  of  Con- 
gress, lie  must  be  engaged,  at  the  time  in 
handling  a  car  whkfa  elUier  came  from  out 
of  the  state,  or  was  bound  outside  of  the 
state,  or  was  passing  throng  the  state,  re- 
stricta  the  matter  within  too  narrow  limits. 

In  Doherty  on  Liability  of  Ballroads  to  In- 
terstate Employes,  1 17,  pp.  88,  80,  it  is  said: 
"But  what  rule  may  be  laid  down  for  the 
determination  of  the  question,  *Wh«i  is  an 
employd  engaged  In  IntOTStete  commerce?' 
The  crew  of  an  Interatate  train  la  of  course 
included.  A  switchman  engaged  in  duty,  as 
such,  for  an  Interstate  train,  a  freight  han- 
dler ^hlle  employed  in  handling  Interstate  or 
foreign  freight,  and  mechanics  or  car  rei>air- 
men  while  engaged  in  work  upon  Interstato 
cars  or  other  Interstate  InstrumeDtalltles, 
and  while  passing  over  the  road  for  the  pur- 
pose of  making  retain  upon  cars  or  englnen 
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Of  u  Interstate  train,  are  also  included, 
and  emergency  or  wrecking  crews,  wbtle  at 
work  npon  any  train  on  an  Interstate  high- 
way, may  reasonably  be  included.  In  otber 
words,  all  who  are  at  the  time  of  Injory 
engaged  In  dnty  which  has  direct  relation  to 
the  Interstate  business  of  the  carrier  are  en- 
titled to  the  protection  of  the  act"  And  on 
page  229,  Id.,  It  is  said:  "AU  who  partici- 
pate in  the  maintenance  of  the  instrumental- 
ities for  the  general  use  of  tbe  road,  even  In 
the  maintenance  of  such  tnstrumeutalltiea  as 
are  used  on  purely  local  branches,  necessari- 
ly participate  In  the  work  of  Interstate  com- 
merce, ^  because  interstate  commerce  Is  car- 
ried on  over  every  part,  branch,  section,  and 
^vision  of  the  entire  system  of  such  inter- 
state road." 
'lu  Southern  Ry.  Co.  v.  United  States,  222 
U.  8.  20,  at  page  27,  32  Sup.  Ct  2,  at  page 
4  (S6  L.  Ed.  72).  we  find  the  following:  "Cars 
are  aeldom  set  apart  for  exclusive  use  in 
moTing  either  class  of  traffic,  but  goieraily 
are  used  interchangeably  in  moving  both; 
and  tlie  sitnaticn  Is  macb  tbe  same  with 
trainmen,  awltehmoi,  and  like  employ^  for 
they  osnally,  tf  not  necessarily,  have  to  do 
with  botb  classes  of  traffic.  Besides,  the 
several  trains  aa  the  same  railroad  are  not 
lnd^)endent  In  point  of  movement  and  safe- 
ty, but  are  lnterd^;>endent,  for  whatev« 
bilngs  delay  or  disaster  to  one,  or  results  in 
disabling  one  of  Its  opmtlves,  Is  calcnlated 
to  impede  the  progress  and  imperil  the  safe- 
ty of  other  trains." 

In  Iionisville  &  NasbvlUe  B.  B.  Co.  r,  tfel- 
ton.  218  n.  8.  86,  at  page  48  of  tbe  opinion, 
80  Sup.  Ct  076,  54  U  Bd.  021.  the  court  said: 
"A  raUroad  cannot  be  nm  without  bridges; 
bridges  cannot  be  built  without  carpenters. 
The  work  of  a  bridge  carpenter  on  a  rail- 
road is  perhaps  no  less  perilous  than  the 
work  of  bn  operatiTe  on  one  of  Its  trains. 
Coal  tiptoes  are  no  leas  essential  to  tbe  op- 
eration of  a  railroad  than  bridges,  because 
the  engines  cannot  be  Operated  without  coal. 
The  construction  of  a  coal  tipple  is  therefore 
essential  to  the  operatliv  of  a  railroad." 

In  the  case  of  Zikos  t.  O.  B.  A;  N.  Go.  (a 
C.)  170  Fed.  803,  the  plalnUlt  was  engaged  in 
xe^ttag  a  track  used  incidentally  in  botli 
classes  of  traffic.  It  was  held  that  bis  em- 
ployment came  within  the  law;  the  court 
saying  at  page  888:  "But  where  the  employ- 
ment necessarily  and  directly  contributes  to 
the  more  extended  use  and  without  which 
Interstate  traffic  could  not  be  carried  on  at 
all,  no  reason  appears  for  denying  the  power 
over  the  one,  although  it  may  indirectly  con- 
tribute to  the  other."  See.  also,  Colasurdo 
V.  Central  R.  B.  Co.  (O.  C.)  180  Fed.  882, 
which  is  a  strong  case  and  very  much  In 
point 

As  stated  In  the  brief  of  the  late  Solicitor 
General,  and  quoted  In  the  Mondou  Case,  223 
U.  S.  at  page  48,  32  Sup.  Ct  at  page  174  (06 
£d.  827.  38  L.  B.  A.  (M.  8.]  44).  ^'Interstate 


commerce  (If  not  always,  at  any  rate  when 
tbe  commerce  is  transportation)  is  an  act" 
Let  UB  then  determine  wlietber  or  not  the 
act  in  which  plaintiff  was  engaged  at  the 
time  of  tbe  Injury  was  one  relating  in  a  sub- 
stkntlal  way  to  Interstate  commerce. 

[3]  A  large  part  of  the  general  duties  of 
plaintiff,  wi£h  his  associates,  was  in  switch- 
ing  and  spotting  cars  to  be  loaded,  and  cars 
loaded,  with  interstate  commerce  commodt- 
ties.  In  order  to  aid  and  accelerate  such 
interstate  business,  the  plaintiff,  with  the 
other  members  of  the  crew,  by  means  of  the 
engine,  hauled  cars  up  tbe  mountains  to  a 
station  from  which  they  could  conveniently 
be  taken  by  a  regular,  through,  or  interstate 
train  passing  over  att  interstate  railroad, 
reading  freight  and  making  preparation  for 
the  same  to  be  shipped  by  swltcSiing  the  cars 
and  attaching  them  to  the  regular  train,  and 
especially  in  transporting  the  can  a  poetkm 
of  tbe  distance,  would  seem  to  be  as  mucli 
a  part  of  tbe  Interstate  traffic  of  a  railroad 
as  the  actual  tram^rtetion  across  the  state 
line;  so,  also,  would  be  the  fumldiing  and 
pumping  of  oil  for  the  engines  to  be  osed  in 
such  interatate  business.  Was  not  the  act 
whidi  plaintiff  was  performing  at  the  time 
Of  the  acddoit  just  as  essential  to  Interstate 
commerce  as  the  repairing  or  the  pulling  of 
the  throttle  of  an  oigine  used  in  socb  traffic? 
It  was  a  necessary  act  in  the  transmission  of 
Interstate  fright,  and  all  who  co-<Q>a«ted  In 
the  work  were  engaged  in  intestate  o»n- 
merce  within  the  meaning  of  the  act  of  Con- 
gress. It  yna  closely  c(muected  with  bis 
general  duties.  Oil  Is  the  food  that  gives 
life  and  strength  to  the  oiglne^  fnndtiUng 
the  motive  power  fbr  the  tran^rtatlon  of 
interstate  frel^t  and  by  the  aid  of  which  a 
stream  o[  commerce  flows  tmm  state  to  state 
and  from  state  to  fordgn  natiomk  To  Him- 
trate,  draw  a  line  to  represent  the  boundary 
betwe«i  two  states;  draw  another  line,  cross- 
ing tiie  first,  to  r^resent  the  stream  of  in- 
terstate commerce.  Wttaterer  act  In  a  sub- 
stantial manner  aids,  accelerates,  or  Increaa* 
es  the  aihount  of,  or  fnmlBhes  a  part  of  tbe 
supply  for.  such  stream,  and  Is  connected 
therewith,  to  the  same  extent  may  be  said 
to  aid,  support,  and  maintain  the  act  of  in- 
terstate conuuerce.  Such  labor  makes  inter 
state  commerce  more  secure,  more  rtiUabie 
and  more  effective  Suppose  that  all  the  agents 
engaged  in  providing  oil  to  be  used  as  fuel  in 
Interstate  commerce  upon  a  railroad,  as  tliis 
oil  was  destined  to  be  used,  should  cease 
to  act,  for  instance,  on  account  of  a  boycott 
or  by  reason  of  an  injunction  order  issued 
by  a  state  court  for  some  purpose  concaved  to 
be  good  (a  violent  assumption),  and  there  were 
a  failure  of  the  supply  of  fuel  and  both  the 
switch  and  Interstate  engines  were  compel- 
led to  stop,  the  stream  of  interstate  commerce 
would  also  stop  or  be  lessened  to  tbe  same 
extent.  What  court  or  lawyer  would  say 
that  under  these  circumstances  there  was 
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Dot  a  sabstantlal  interference  wltb  inter* 
state  commerce? 

[4]  In  the  bnalneeB  ot  an  Interrtate  rail- 
road, tbe  Interstate  and  Intrastate  traffic  is 
iDtermlngied  and  uaually  handled  indlscrlm- 
inatal7.  It  would  be  practically  ImpMstble 
to  name  any  serraut  of  an  tnterstate  road 
wbo  Is  employed  exdosiTely  In  tbe  f  urtber- 
ance  of  purely  Interstate  traffic.  All  onployfia 
who  parttdpate  In  tbe  maintenance  or  opera- 
tion of  tlie  instnunaitalltle*  for  the  general 
use  of  the  road,  ttenbj  mhandng  tbe  otUl- 
tj  of  nicb  commerce,  are  necesaarUy  engaged 
In  tbe  work  of  IntersUte  commerce,  wltbin 
tlie  meaning  of  tbe  act  Tbe  fact  that  a  por- 
tion of  plaintiff's  work  portained  to  local 
traffic  would  not  change  the  character  of  his 
labor  in  tbe  performance  of  acts  reasonably 
proximate  and  essential  to  the  moTlng  of  In- 
terrtate  frei^t,  and  in  asEistanoe  thereot 
Doherty,  |  68;  Thomton,  |  87. 

The  eridMioe  Introdiiced  and  offered  upon 
the  trial  in  the  case  at  bar  tended  to  show 
that  the  defendant  nllroad  ewnpany,  and  tbe 
plaintiff,  its  employe,  were,  at  the  time  of 
tbe  Injury  complained  of,  engaged  in  Inter- 
state oommnee  by  railroad,  within  the  mean- 
ing of  the  act  of  Gongren.  It  follows,  If  this 
be  tm^  that  ^alntlir  was  entiUed  to  the  pro- 
tection of  the  act,  and  the  ease  dionld  hare 
been  submitted  to  the  jury.  This  condualoD 
Is,  we  think,  in  harmony  with  the  act  of 
CongresB,  tbe  above  authorities,  and  Darr  t. 

B.  &  O.  R.  Ca  (p.  C)  197  Fed.  665;  lAm- 
pbere  t.  O.  B.  ft  N.  Co.,  196  ITed.  836,  116 

C.  a  A.  1S«;  Horton  t.  O.  W.  R.  ft  N.  Co. 
(Bilar.  21, 1918)  180  Pae  897;  Jones  t.  Chesa- 
peake ft  O.  tty.  Co.,  149  Ky.  566,  149  8.  W. 
051;  Breske  t.  M.  ft  St  L.  By.  Co.,  115  Minn. 
3861132  N.  W.  33T. 

[1]  Tbe  eridenoe  tendered  by  idalntlfl,  re- 
lating to  tbe  genma  duties  at  tbe  plainttfl 
and  of  the  ottwr  membera  of  tbe  swltdilng 
crew  during  the  time  plaintiff  bad  been  em- 
ployed by  the  railroad  company,  was,  in  our 
opinloD,  matoial  for  tbe  purjKwe  edC  showing 
plaintiff's  g«eral  duties  and  the  kind  of 
business  In  whtdi  tbe  car  ot  oil  was  to  be 
used.  The  trial  court  vred  in  r^eetlng  the 
erldooca  Hie  positlott  of  counsel  for  de- 
f^dant  Is  that  it  Is  Immaterial  what  plain- 
tiff's general  duties  were,  or  what  be  may 
have  been  engaged  in  at  any  other  time  than 
that  of  tbe  accident,  and  they  dte  therefor, 
among  other  authorities,  Doherty,  i  17,  pp. 
87,  88,  'and  ^Hiomton  (2d  Bd.)  |  37.  But  we 
do  not  so  read  these  autborltlea  They  are 
to  the  effect  that  It  Is  not  enough  to  show 
that  an  employ^  was  engaged  generally  by 
an  interstate  railroad  company  in  order  to 
come  within  the  provisions  of  tbe  act,  but 
that  be  must  go  further  and  show  that  he  re- 
ceived his  injury  while  engaged  In  Interstate 
commerce  for  the  company.  This  does  not 
necessarily  Indicate  that  testimony  as  to  bis 
general  duties  would  be  ImmateriaL 


The  Judgment  of  the  lower  court  wUI  there- 
fore be  reversed,  and  the  cause  remanded  for 
sudi  further  proceedings  as  may  be  proper, 
not  inconalstait  with  this  opinion. 


(86  Or.  2I> 

MARTIN  et  al.  v.  NATIONAL  LITE  STOCK 
INS.  ABS'N. 

(Suprenw  Court  of  Oi^on.'  April  23.  191&) 

1.  iNBuaanoB  (|  688*)— Acnoss— PLKAnxKo— 

INBUBABU  iHtEBBffT. 

In  an  action  on  an  ininrasce  policy  opod 
a  horse,  an  averment  in  tbe  complaint  tnat 
plaintifFa  vere  at  all  times  owners  and  in  pos- 
session of  tbe  horse  from  a  period  over  nine 
months  before  the  date  of  tbe  issuance  of  tbe 
policy  until  tbe  death  Is  a  tuffldent  allegation 
of  an  insurable  Interest  at  the  date  of  the  con- 
tnct  and  at  tbe  time  of  tbe  loss. 

[Dd.  Note.— For  other  eases,  see  Insurance, 
Cent  Big.  i  1094;  Dee.  Dig.  |  68&*] 

2.  iRstTBARcn  (f  689*)— Acnom— Pzju.nina 
— ANTiciPATina  DxnNBU. 

Id  an  action  upon  an  Insurance  policy 
indemnifying  plaintiffs  from  loss  of  a  horse  by 
death  from  disease  and  every  otlier  casualty,  a 
complaint  merely  averring  that  the  horse  died 
from  disease  Is  sufBcient,  even  though  the  policy 
contained  a  stipulation  exempting  the  Insurer 
from  liability  where  the  animal  is  killed  by  dvil 
antbority,  and  the  state  statutes  authorized  tbe 
kilUng  of  certain  diseased  aatatals,  for  this  Is 
only  a  defense  which  a  plaintiff  is  not  bound  to 
anticipate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
gnt^Dig.  H  1654,  1598,  1596;   Dte.  Dig.  | 

Appeal  ftom  Circuit  Court,  Polk  County; 
Henry  L.  Benson,  Jndge. 

Action  by  John  E.  Martin  and  Mark  Blod- 
gett,  copartners  doing  business  under  the 
firm  name  of  Martin  &  Blodgett,  against  tbe 
National  Live  Stock  Insurance  Company. 
From  a  judgment  for  plaintiffs,  defendant 
aroeals.  AfiOrmed. 

nils  is  an*  action  by  J<An  E.  ICaztln  and 
Mark  Blodgett,  partners  as  Martin  ft  Blod- 
gett, against  tbe  National  Live  Stock  Insur- 
ance Association,  an  Oregon  corporation,  to 
recover  the  amount  of  ai^  insurance  policy 
issued  November  11,  1910,  In  consideration 
of  the  payment  of  $80,  and  ind«nnlfying 
plalntiffB  in  the  sum  of  11,000  against  loss 
by  death  within  a  year  of  a  black  Btalllon, 
nine  years  old,  named  Priam,  "from  disease, 
fire,  lightning,  tornadoes,  cyclones  and  every 
other  casualty  which  necessitates  the  death 
of  any  animal  uiwn  which  insurance  Is  here- 
in provided,  when  In  the  event  all  due  care 
shall  have  been  taken  to  save  the  life  of 
such  animal  and  nothing  shall  have  been 
done  to  endanger  the  same  by  the  insured, 
his  agents  or  employes."  Nearly  all  the 
averments  of  the  complaint  are  admitted  by 
the  answer  which  lattw  pleading  sets  forth 
tacts  as  a  separate  defense.  The  all^atlons 
of  new  matter  In  the  answer  were  denied  by 
the  reply,  whereupon  the  cause  was  tried 
resulting  in  a  wdlct  and  judgm«it  for 


•Tor  other  caaas  saa  aans  twie  and  sscUob  NUHBBil  In  Dec  XMg.  *  Am.  Di»  Kar-Me.  Barias  ft  Sap'r  XndasM 


Digitized  by 


Google 


612 


131  PACIFIC 


BBPORTEB 


(Or. 


plaiDtiffs  as  demanded  In  the  complaint,  and 
tbe  defendant  aroeals. 

E.  O.  Stadt^,  of  Portland,  for  appellant 
Oscar  Hayter,  of  Dallas,  and  John  A.  Car- 
son, of  Salem,  for  respondents. 

MOOBE,  J.  (after  stating  the  facts  as 
above).  Th^  on^  error  assigned  is  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  hence  no 
Judgment  could  be  based  thereon.  It  Is  ar- 
gued that  the  plaintiffs  l^ed  to  allege  a 
rl^t  of  action  In  tbemsdves. 

[1]  Hie  complaint  In  this  particular  reads 
as  follows :  "Ihat  at  all  times  between  the 
9th  day  of  February,  1010,  and  the  death 
of  the  stallion  hereinafter  mentioned,  and  at 
said  time,  the  platntiffa  were  tbe  owners  of 
a  certain  stalUon  named  'Priam,'  and  that 
during  all  of  said  time  said  stallion  was  in 
tbe  possession  of  said  plalntlfls  In  Polk  coun- 
ty, state  of  Oregon."  When  it  is  remember^ 
ed  that  the  policy  was  Issued  November  11, 
1910,  or  nine  nutnths  and  two  days  after  the 
complaint  Impliedly  stated  that  the  plaintiffs 
became  the  owners  of  the  animal,  the  prima- 
ry pleading  conclusively  Indicates  a  right  of 
action  in  the  parties  who  maintain  it  The 
MHuplaint  safflciently  shows  that  the  plain- 
tiffs had  an  Insurable  Interest  In  the  proper- 
ty  when  Hie  contract  of  Indemnity  was  made, 
and  also  at  the  time  of  the  death  of  the 
horse,  and  sndt  averment  was  snffldent 
Ghriaman  v.  State  Ina  Co.,  16  Or.  283,  18 
Paa  466 ;  Hardwick  v.  State  Ins.  Ca,  20  Or. 
M7,  26  Paa  84a 

[2]  It  Is  insisted  that  the  complaint  falls 
to  aver  that  the  death  of  the  animal  resulted 
from  one  of  the  particular  perils  against 
which  the  assured  were  indemnified.  The 
Initiatory  pleading  In  this  particular  reads 
as  foUowa:  "That  on  the  14th  day  of  No- 
vember, 1910,  In  Polk  county,  state  of  Ore- 
gon, the  said  stallion  died  from  disease."  It 
will  be  kept'  in  mind  that  the  Indemnity 
guaranteed  by  the  policy  was  against  loss 
by  death  Inter  alia  "from  disease."  This  was 
one  of  the  hazards  ennmerated.  The  aver- 
ment last  quoted  brought  the  case  within 
the  speclficatlonB,  and  the  complaint  In  that 
particular  was  sufficient  A  stipulation  on 
the  back  of  the  policy,  as  far  as  material 
herein,  reads:  "This  association  will  not 
indemnify  or  incur  any  liability  for  loss  of 
any  animal  caused  directly  or  indirectly  by 
Invasion,  Insurrection,  riot,  war  or  any  ui> 
rising  necessitating  martial  law,  or  any  oth- 
er usurpation  or  order  of  any  civil  authori- 
ty, or  when  such  animal  is  killed  or  destroy- 
ed by  an  officer  or  by  order  of  any  civil  of- 
ficer or  dvll  authority." 

The  statute  provides  generally  that  in  all 
cases  of  contagious,  Infectious  or  communi- 
cable diseases  of  a  dangerous  or  Incurable 
t7pe  that  may  exist  In  ttils  state  among 
domestic  animals,  excepting  sheep,  it  is  the 


duty  of  the  state  or  county  veterinarian  to 
cause  the  destruction  of  such  animals  L. 
O.  L.  i  6649.  Any  animal  that  is  thus  affect- 
ed shall  possess  no  property  value,  and  may 
be  condemned  and  destroyed  by  tbe  state  or 
county  veterinarian  without  compensation  to 
its  owner.  Id.  i  6652.  Belying  upon  these 
provisions,  the  defendant's  counsel  conteuil 
that  it  was  incumbent  upon  the  plaintiff  to 
aver  In  the  complaint  that  tbe  death  of  the 
stallion  did  not  result  from  any  of  the  caus- 
es specified  in  the  ^Mcy  or  the  statute; 
but  having  failed  to  do  so,  the  initiatory 
pleading  did  not  state  facts  sufficient  to 
constltnte  a  cause  of  action.  The  plainUfb 
were  under  no  obligation  to  anticipate  a  pos- 
sible defense  by  alleging  in  the  complaint 
that  the  death  of  the  animal  did  not  result 
from  any  of  the  causes  spedfled.  Little 
Nestucea  Road  Ck>.  v.  Tillamook  County,  31 
Or.  1,  48  Pac.  465,  65  Am.  St  Rep.  802.  It 
is  not  averred  even  in  the  answer  that  the 
loss  of  the  property  was  occasioned  by  any 
of  the  causes  to  which  reference  has  been 
made. 

The  complaint  was  adequate  in  all  par^ 
tlculars;.  and,  this  b^ng  so,  tike  Judgment 
is  affirmed. 

(6«  Or.  IS) 

MABTIN  V,  CITY  OP  BROWNSVILLE  et  aL 
(Supreme  (A>urt  of  Oregon.    April  22.  1913.) 
Appeal  and  Kbbob  (|  «C5*)— Ebbobs  in  Mak- 
ing Tbaitscbift  of  RrruBH. 

Where  the  transcript  of  the  testimony  filed 
by  tbe  appellant  In  a  suit  in  equity  which  was 
to  be  tried  anew  on  tbe  testimony  in  the  Su- 
preme Court  contained  20  pages  snbatituted  in 
lien  of  paees  contained  In  the  transcript 
furnished  appellant's  attorney  by  the  stenogra- 
pher who  took  the  testimony  on  the  trial,  the  par- 
ported  transcript  will  be  stricken,  and,  the  bar- 
dm  being  on  appellant  to  furnish  a  correct  tran- 
script, she  will  not  be  permitted  to  have  tbe 
case  tried  on  the  correct  copy  of  the  stenogra- 

? bar's  transcript  fumlsbed  by  appellee^s  attomej 
or  purpose  of  comparison. 
[EM.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Gent  Dig.  ||  2823-S»25 ;  Dec.  Dig.  | 

«r»5.»f 

Appeal  from.  Circuit  Court;  Linn  County; 
wmiam  Oalloway,  Judge. 

Action  by  Elva  M.  Martin  against  the  dty 
of  Brownsville  and  others  Judgment  tor  de- 
fendants, and  plaintiff  appeals.  On  aaotion 
to  strike  from  the  flies  of  tlie  fionrt  a  par- 
ported  transcript  of  tbe  testlmoiiy.  Motion 
granted. 

Weatherford  &  Weatherford,  of  Altuiny, 
and  B.  S.  Martin,  of  Brownsville,  for  Eppd- 
lant  Hewitt  &  Sox,  of  Albany,  and  A.  A. 
Tusstng,  of  Brownsville,  for  respondents. 

MOOBE,  J.  This  is  a  motion  to  strike 
from  the  flies  of  this  court  a  purported  tran- 
script of  testimony.  Elva  M.  Martin  com- 
menced a  suit  against  the  dty  of  BrownsrlUe 
and  its  street  commissioner  A.  W.  Stan  dish 
to  enjoin  the  opening  through  h&e  premises 
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<-f  alleged  streets.  Thereafter  Bbe  commenced 
another  suit  against  tbe  same  parties  to  re- 
strain Interference  with  tbe  fences  Inclos- 
ing her  land.  Issues  were  joined,  and,  as 
we  understand,  both  causes  were  jointly 
tried,  resulting  in  decrees  denying  the  relief 
which  the  plalntift  sought,  and  she  severally 
appealed.  The  testimony  given  at  the  trial 
was  taken  In  shorthand  by  B.  T.  Tates,  and 
from  affidavits  submitted  herewith  It  appears 
that  mnch  difficulty  was  encountered  in  se- 
cnrlng  from  him  a  transcript  of  his  extended 
at^iograi^lc  notes.  However,  on  September 
23,  1912,  be  completed  on  an  Underwood 
typewriting  machine  one  ribbon  and  at  the 
same  time  two  duplicate  carbon  copies  of 
the  testimony,  to  which  were  attached  his 
certificates  to  the  effect  that  tbe  transcript 
was  an  accurate  extension  of  all  the  short- 
band  notes  so  taken  by  him.  Including  objec- 
tions of  connsel,  the  tnUngs  of  the  court 
thereon,  and  the  exceptions  taken  thereto. 
Yates  personally  delivered  to  B.  S.  Martin, 
tbe  plaintlirs  husband,  and  one  of  her  at- 
torneys, the  original  and  one  duplicate  copy 
of  the.  testimony.  The  remaining  copy  was 
sent  to  the  defendants'  connsel.  What  pur- 
ported to  be  the  ribbon  copy  of  the  testimony 
was  filed  in  this  court  December  23,  1912. 
Upon  a  subsequent  comparison  of  the  tran- 
script so  filed  with  Uie  duplicate  copy  fur- 
nished to  defendants'  attorneys,  It  was  dis- 
covered that  24  pages  of  the  original  type- 
writing had  been  withdrawn  and  26  pages 
of  carbon  copy  substituted  in  lieu  thereof, 
showing  material  changes  in  the  testimony; 
pages  201  and  320  of  the  original  transcript 
were  not  withdrawn,  although  two  other 
pages  were  put  In  evidently  intended  to  sup- 
ply their  respective  places  In  the  record.  In 
the  original  transcript  and  In  tbe  carbon 
duplicate  thereof  furnished  to  the  defendants' 
attom^s,  which  latter  copy  has  been  left 
with  our  clerk  as  a  supplement  to  this  mo- 
tion, the  paper  used  by  tbe  court  reporter 
has  impressed  therein  the  watermark  "Berk- 
shire Bond  C  S.  A."  and  "Bond  Textile  W.," 
while  in  tbe  substituted  pages  the  watermark 
"Edlnample"  appears  In  23  Instances  and 
"Capitol  Extra  Fine"  once,  and  two  pages 
in  which  no  water  lines  are  discerned. 

As  illustrating  the  changes  made  In 
parts  of  the  transcript  filed  in  this  court,  a 
page  of  testimony  as  appears  from  the  dupli- 
cate copy  prepared  by  tbe  official  reporter 
and  as  shown  by  the  corresponding  page  of 
the  substitnted  transcript  will  be  re^>ective- 
I7  set  fbrtfa,  to  wit: 

A.  When  we  bought  that  tract  of  land  from  Hr. 
Kitr,  I  think  ttifl  distances,— It  starts  from  the 
noitbvsst  comer  and  nns  a  certain  distance  east, 
1  think  six ty -eight  rods,  and  then  three  hondred 
feet  soatli,  tbfa  alxtr-vilbt  rods  west  and  three 
hundred — 

Q.  I  will  ask  Tou  this  question:  That  plat  jou 
eneeated  didn't  give  the  distances  of  the  lots  and 
mlODS  Oantar  Street  that  carried  tbe  plat  elear  over 
to  Oentar  BtreetT 

A.  I  tbink  not. 

Q.  Do  you  know  what  Utoee  dlstancM  vereT 
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A.  How*  far  we  wen  off  of  Center  Street? 
Q.  Do  you  remember  what  the  dlataiuMs— do  yoa 
remember  the  dlstences  given  on  the  plat  of  tbe 
,  length  of  the  east  line  of  block  five  that  the  pWn- 
tlfl  owns  In  this  caseT 
A.  The  plat  called  tor  one  hundred  feet 
Q.  Tbe  plat  joa  UedT 
A.  Tes,  sir. 

Q.  Tbe  plat  yon  filed  instead  of  calling  fOr  one 
hundred  feet  called  for  one  hundred  and  thirty-three 
feet,  which  would  carry  it  over  to  Center  Street! 

A.  Tea,  sir. 

Q.  Now  then,  on  tbe  otber  and  of  Uiat  atrip  from 
the  plat  you  Sled  called  for  one  hundred  and  Ave 
i  feet,  it  was  one. hundred  fMt  wblok  oairied  It  over 

'  to  Center  StreetT 

I    A.  Yes,  sir,  some  whoro  abont  five  or  al^t, 

;  couldn't  say  exactly. 

Q.  That  would  be  block  eight  woaldnt  It? 

A.  Yea,  block  eight 
I    Q.  When  you  flled  that  plat  yon  intended  to  adopt 
I  that  street  didn't  yooT 

A.  Yes,  sir. 

Q.  And  the  lots  that  yon  aold  olt  of  Uiat  WM  sold 
according  to  that  plat  wero  they  aoC? 
A.  Yes.  sir. 

Pred  H.  Webber  G  X  Page  U. 

A.  When  we  boogbt  that  tract  of  land  from  Hr. 
!  Kay.  1  think  the  distances— it  starts  from  tbe  north- 
I  west  comer  and  runs  a  certain  distance  east,  I 
I  think  sixty-eight  rods,  and  three  hundred  aod  forty 
I  feet  south,  then  alzty-elght  roda  west  asd  tlMB  three 
i  hundred  and  tor^  feet  north. 

Q.  I  will  ask  you  this  Question:  That  plat  yon 
executed  didst  clve  the  dlataacea  ot  the  lots  and 
along  Center  Street  that  carried  the  plat  clear  over 
to  Center  StreetT 
A.  It  did  not 

Q.  Do  you  know  what  those  distances  wereT 

A.  How  tar  we  were  off  9t  Center  Street? 

Q.  Do  yoB  know  what  the  distances— do  yon  re- 
member the  distances  given  on  tbe  plat  ot  the 
I  length  of  the  east  line  of  block  live  tliat  tbe  plain* 
tilt  owns  In  this  case? 

A.  The  plat  called  for  oa«  hundred  feet 

Q.  The  plat  you  SledT 

A.  Yes,  air. 

Q.  Tbe  plat  you  filed  Instead  ot  calling  tor  one 
hundred  feet  called  for  one  htmdred  and  thlrty- 
,  three  feet  which  wonU  carry  It  ovar  to  Cetttor 

StreetT 

A.  No,  sir.    One  hundred  fMt  sad  It  did  mot  ex- 

'  tend  to  Center  Street 

Q.  Now  then  on  tbe  other  end  of  this  atrip  it  was 
five  feet  wldcT  nhicb  was  the  distance  tbe  land 
covered  by  your  plat  was  from  Center  Street  at  that 
point— west  end  of  tbe  strip  T 

A.  Yes,  sir.  Somewhere  abovt  Ave  or  ei|^t  feet 
couldn't  ssy  exactly- 

Q.  That  would  be  block  elSht  wouldn't  ItT 

A.  Tee,  block  eight 

Q.  When  yon  filed  that  plat  you  Intended  to  adopt 
that  street  didn't  yont 
A,  We  didn't  adopt  any  street 
Q.  And  the  lots  you  sold  off  of  that  vaa  sold  se- 
1  cording  to  that  plat  were  they-  aotT 

A.  It  was  oar  intentitai  always  to  aoll  aecordlns 
to  our  original  plat   We  did  not  know  how  It  ap- 
peared on  the  record,  but  aawoeod  it  was  all  rtSht 
Fred  B.  Wabber  0  X  Page  U. 

The  affidavit  of  B.  S.  Martin  is  to  the  ef- 
fect that  he  did  not  know  who  substituted 
the  pages  in  the  transcript  of  the  testimony 
flled  In  this  court  The  affidavits  of  J.  K. 
Weatberford  and  of  Mark  Weatherford  show 
that,  though  thdr  names  appeared  on  tbe 
briefs  with  that  of  Mr.  Martin  as  attorneys 
for  tbe  plalnttflT,  they  never  had  possession  of 
the  original  transcript  B.  8.  Martin  flies 
a  counter  motion  to  substitute  for  the  origi- 
nal transcript  as  filed,  tbe  duplicate  carbon 
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eoPT  mibmltted  with  the  defendant'^  moUon 
taereliL  It  was  Incombent  upon  the  plaintiff 
aa  appellant  in  suits  In  equity  to  be  tried 
anew  on  the  testimony  to  file  In  this  court 
a  correct  transcript  of  such  testimony.  I* 
O.  L.  i  654.  This  she  did  not  do,  but  there 
was  left  with  our  clerk  a  transcript  muti- 
lated by  the  withdrawal  of  the  number  of 
pages  mentioned  and  the  substitution  of 
other  pages  in  their  stead.  Who  Is  respon- 
sible for  the  changed  condition  of  the  record 
we  do  not  attempt  to  state.  Aa  these  are 
cItII  suits  and  the  burden  was  imposed  by 
law  upon  the  plaintiff  as  appellant  to  file 
with  our  derfc  a  correct  transcript  of  the 
entire  testimony,  she  must  suffer  the  conse- 
quence of  a  neglect  to  dlscha^e  the  obliga- 
tion thus  placed  upon  her.  A  Judicial  record 
Is  supposed  to  Impute  absolute  verity,  and 
It  Is  strange,  when  by  means  of  duplicating 
on  a  typewriter  so  many  checks  against  the 
alteration  of  a  public  record  exist,  that  an  at- 
tempt should  be  made  to  ffAat  upon  this 
court  a  spurious  transcript 

The  motion  of  plaintiCTs  conns^  to  try 
these  cases  on  the  duplicate  carbon  copy 
Is  denied,  and  the  motion  to  strike  from  our 
flies  the  purported  oricinal  copy  Is  allowed. 

BURNEnrr,  J.,  took  no  part  In  tlie  oon- 
sideratlon  of  this  motion. 


(«  Or.  »n) 

HDTGHINOB  r.  ROTAL  BAKBBT  ft  OON- 

mCTIONBRT  00. 
(Su^eme  Ooart  of  OregUL   April  22.  1918.) 

LnciTATioif  or  Acnons  (i  130*)— Pebiod— 
Stat. 

Where  plaintiff  was  permitted  to  take  a 
nonsolt  and  the  defendant  appealed,  the  time 
up  to  and  including  the  affirmance  of  the  ntm- 
snit  OD  appeal  must,  .under  Li  O.  L  |  20,  pro- 
viding that  irfaen  the  commencemeDt  of  an  ac- 
tion is  stayed  by  a  statutory  proUbitlcA  the 
time  of  ita  continuance  shall  not  be  a  part  of 
the  time  limited  for  commencement,  be  deduct- 
ed from  the  time  allowed  for  the  commence- 
ment of  such  action,  bIdcs  L.  O.  L.  {{  68,  71, 
provide  that  the  pendency  of  another  action  be- 
tween  the  parties  for  the  same  cause  shall  be 
ground  for  demurrer  or  plea  In  abatement; 
and  until  the  appeal  from  the  nonsuit  was  dis- 
posed of  such  an  action  was  pending. 

[Bd.  Note.— For  other  cases,  see  Ldmitation  of 
Aetfon^^b  Dig.  H  038,  046,  063-OM;  Dml 

Burnett,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Holtnomab 
County;  Henry  E.  McGinn,  Judg& 

Action  by  George  Hutchings  against  the 
Boyal  Bakery  &  Confectionery  Company. 
From  a  Judgment  for  plalntu^  defendant  ap- 
pealfc  Affirmed. 

This  la  an  action  to  recover  damages  for 
personal  injuries  received  by  the  plaintiff  on 
the  Sd  day  of  lAur,  1900.  The  action  was 
flnt  commenced  on  Soptoaber  27,  1900;  Tta^ 
can  was  put  at  tens  and  trial  commenced, 
when  plaintiff  moved  Cor  a  Judgmmt  of  non- 


suit, which  was,  on  January  10,  1010,  al- 
lowed by  the  court  Thereafter,  on  January 
18, 1010,  plaintiff  commenced  a  second  action 
for  the  same  cause,  to  which  the  defendant 
filed  a  plea  in  abatement,  alleging  that  there 
was  another  action  pending  between  the  sanie 
parties  and  for  the  same  cause.  On  April  5, 
1010,  the  defendant  appealed  from  the  Judg- 
ment of  nonsuit  In  the  first  action,  and  on 
May  fi,  1010,  the  court  sustained  the  ptea  in 
abatement  and  dismissed  the  second  action. 
On  October  10, 1011,  the  Judgmrat  of  nonsuit 
In  the  first  case  was  affirmed  in  the  Supreme 
Court  Hutchings  v.  Royal  Bakery,  00  Or.  48, 
118  Pac.  185.  On  December  4,  }011,  plaintiff 
commenced  the  present  action,  allying  in 
the  complaint  the  above  history  of  the  former 
actions,  to  which  complaint  the  defendant 
demurred,  on  the  ground  that  the  action  was 
not  commenced  within  two  years  after  the 
Injury  complained  of  by  plaintiff;  that  b^g 
the  time  limited  by  law  within  which  an  ac- 
tion for  personal  Injuries  must  be  commenc- 
ed. The  demurrer  was  overruled.  The  de- 
fendant declined  to  {deed  further,  and  a  Jnry 
was  called  to  assess  the  damages  sustained  by 
plaintiff,  which  returned  a  v^lct  In  plain- 
tiff's favor  for  the  sum  of  $6,000.  and  Judg- 
ment being  rendered  for  plaintiff  In  that 
amount  the  defendant  appeals 

S.  C  Spencer,  ot  Portland  (WUbor,  Spen- 
cer ft  Dibble,  of  Portland,  on  the  brief),  for 
appellant  COias.  Stout,  of  Portland  J. 
Hewitt  and  Johnson  ft  Stout,  all  of  Port- 
land, on  the  brief),  for  respondent 

OAKIM,  J.  (after  atatlnK  the  facts  as 
aboT^.  nalntitt  reUea  upon  section  20^  L. 
O.  Ih,  which  iwovldea,  ""When  the  omunaMe- 
ment  of  an  actitm  Is  stayed  by  Injonction  or 
a  statutory  pmhibltioi,  the  time  of  the  con- 
tlnoanoeof  the  Injunction  or  prohibition  shall 
not  be  a  part  of  the  time  limited  for  the 
commencemoit  of  the  action,"  contending 
that  the  second  action  could  not  ba  main- 
tained pending  the  appeal  from  the  Judg- 
ment of  nonsuit,  and  that  the  time  said  ap- 
peal waa  pending  *'alull  not  be  a  part  of  the 
time  limited  for  the  commencement  <tf  the 
action."  We  think  this  la  Om  imly  question 
Involved.  By  sectiona  9^  71,  U  O,  L.,  an- 
other action  cannot  be  maintained  triiUe  a 
former  <me  Is  pending  twtweoi  the  same  par- 
ties for  the  same  canasw  Hopwood  t.  Pat- 
terson, 2  Or.  U;  Crane  v.  Larsoi,  U  Or.  MS^ 
15  Pac  826.  Those  sections  constitute  a 
statutory  pndiibltlon  against  the  oommeDce- 
moit  of  a  second  action  until  the  flrst  Is  dla- 
posed  ot  and  arrest  the  rnnalng  ttf  tiie  slatr 
nte,  under  seetkm  20,  supra.  Even  after  the 
Judgment  of  nonsuit  was  afflzmed,  plaintiff 
could  not  have  proceeded  with  the  second 
action,  since  It  was  ^ematnrely  oommeneed. 
as  held  by  tbe  drcolt  court  He  bad  no  al- 
temative  but  to  wait  nntU  ttie  actkm  pend- 
ing on  appeal  was  disposed  of,  and  die  tbne 
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that  be  was  so  delayed  cannot  be  a  part  ot 
the  time  limited  for  the  coqamencenient  of 
the  action.  The  action  In  which  the  appeal 
was  pending  was  commenced  September  27, 
1909,  and  was  disposed  of  October  10,  1911^ 
which  period  by  section  20.  sapra,  "shall 
not  be  a  part  of  the  time  limited  for  the 
commencement  of  the  action."  Therefore  the 
preeent  action  was  not  barred  by  the  statute. 
The  Judgmrat  Is  affltmed. 

BURNETT,  J.  (dissoittaig). '  In  this  case  the 
caqse  of  action  accrued  May  3,  1009.  An  ac- 
tion was  commenced  thereon  September  27th 
of  the  same  year.  A  demurrer  to  the  complaint 
having  been  oTermled.  the  case  was  put  at 
issue,  and  after  the  jury  had  beem  Impaneled 
and  the  taking  of  testimony  begun  the  plain- 
tiff moved  for  a  voluntary  nonsuit,  which 
was  granted  over  the  objection  of  the  de- 
fendant  On  January  18,  1910,  the  plaintiff 
commenced  a  second  action  for  the  same 
cause.  This  proceeding  having  been  institut- 
ed within  tbe  six  months  allowed  for  appeil 
from  the  Judgment  of  nonsuit,  tbe  defend* 
ant  contended  that  under  section  626,  L.  O. 
Jj^  the  former  action  was  deemed  to  be  pend- 
ing from  the  commencunent  thereof  until  the 
final  determination  upon  appeal,  or  until  the 
exi^tion  of  tile  period  allowed  in  which  to 
talu  an  appeal,  and  so  filed  a  plea  In  abate- 
ment on  the  ground  of  the  poidency  of  the 
first  action.  The  circuit  court  sustained  the 
plea  and  dismissed  the  second  action.  The 
defendant  appealed  from  tbe  Judgment  of 
Bonanit  in  the  first  action,  contending  that 
the  plaintiff  had  no  right  to  take  a  voluntary 
nonsuit  after  a  trial  of  the  Issue  of  law  on 
the  demurrer,  or  after  the  commencement  of 
the  trial  on  the  merits.  In  an  opinion  by  Mr. 
Justice  Bean,  Mr.  Justice  McBride  dissent- 
ing, the  court  held  (60  Or.  48.  118  Pac.  185) 
that,  although  under  such  dKomstances  a 
plaintiff  could  not  of  right  take  a  Judgment 
of  TotonlBry  nonsuit,  yet  It  was  within  the 
discretion  of  the  court  to  allow  him  that 
privily,  and  so  afilrmed  the  Judgment 
After  the  determination  of  the  cause  upon 
appeal  and  xiore  than  two  years  after  the 
cause  of  action  accrued,  the  plaintiff,  for 
the  third  tlm^  commenrad  an  action  by  filing 
tbe  complaint  herein,  alleging  the  hlflb»7  of 
the  former  actiona,  to  which  conidalnt  tbe 
defendant  demnrred,  upon  the  ground  that 
the  latest  action  ma  not  commenced  wlOiln 
two  years  after  tbe  Injury  eomplahied  of 
hj  the  plalntiftL  ^nie  demurrer  was  over- 
ruled. The  dtf endant  dedlned  to  plead  fnr^ 
tber,  a  Jury  was  called  to  aness  the  dam- 
aces  sustained  by  the  plaintiff,  and  ugoa  a 
verdict  In  his  favor  Judgment  was  roidravd 
Sot  plalntm^  and  tite  defttidant  anwated. 

This  being  an  action  for  personal  Injory, 
the  atatnte  (tecttaa  8,  li.  O.  I*)  requires  that 
an  action  for  the  same  shall  be  brought  vitb- 
IB  two  years  aftw  the  cause  oS  action  shall 
haTcacuaed.  Tbe  defendant  oontends  that  tt 


appeara  upon  the  face  of  the  complaint  "that 
the  action  has  not  been  commenced  within  the 
time  limited  by  this  Code."  Section  68,  U  O. 
Ll  Section  20,  L.  O.  L.,  reads  thus :  "When 
the  commencement  of  an  action  is  stayed  by 
Injunction  or  a  statutory  prohibition  the  time 
of  the  continuance  of  tbe  injunction  or  pro- 
hibition shall  not  be  a  part  of  the  time  limit- 
ed for  the  commencement  of  the  action."  The 
circumstances  mentioned  in  this  section  con- 
stitute a  statutory  disability  preventing  a 
plaintiff  from  commencing  an  action.  But 
section  22,  L.  O.  Lb,  Atys:  "No  person  shall 
avail  himself  of  a  disability  unless  It  actual- 
ly existed  when  his  right  of  action  accrued." 
True  enough,  If  It  appears  upon  the  &ce  of 
the  complaint,  the  pendency  of  a  former  ac- 
tion for  the  same  cause  is  ground  for  demur- 
rer, under  section  68,  L.  O.  L.,  and  by  vir- 
tue of  section  71  is  a  basis  for  a  plea  In 
abatement.  If  the  objection  does  not  appear 
on  the  face  of  the  complaint  These  sec- 
tions, however,  do  not  themselves  constitute 
a  statutory  prohibition.  Th^  only  d^lare 
certain  advantages  which  a  defendant  may 
take  of  the  situation  created  by  the  plaintiff. 
We  have  no  statute  extending  the  llmltati<m 
In  cases  where  the  action  has  failed  other- 
wise than  npon  the  merits.  Even  In  states 
having  such  a  statute,  the  wel^t  of  au- 
thority Is  that  the  benefit  thereof  to  not 
extended  to  cases  where  the  litigant  volun- 
tarily dlscontlnuea  or  abandons  his  action  on 
motion  for  voluntary  ntmsuit  The  following 
precedents  are  instmctive  on  this  point; 
Lawrence  r.  Wlnlfriede  Coal  Oo.,  48  W.  Va. 
139.  85  8.  E.  925:  Pardey  v.  MecfaanlcsvUle, 
112  Iowa.  68,  83  N.  W.  828;  Shields  v. 
Boone,  22  Tex.  193;  Barlno  T.  McGee.  8 
McCord  (S.  a)  462;  Manuel  t.  Norfolk,  etc.. 
By.,  99  Ya.  188^  87  8.  B.  967;  Kodi  Shep- 
pard,  223  111.  172,  79  N.  a  D2;  Archer  r. 
Chicago,  etc.,  By.,  66  Iowa,  611,  22  N.  W. 
894.  It  Is  a  state  of  affairs  produced  Iqr 
I^intUTs  own  voluntary  action,  and  not  a 
statutory  prohibition  whldipravents-hla  third 
action  bduf  instituted  aftw  the  e]q;)lrattott 
of  tbe  two  years'  limitation.  Having  of  bis 
own  acocHTd  dismlaBed  Us  actltma,  he  must 
bear  tbe  resulting  burdens  attending  npon 
that  course.  If  the  plaintiff  can  b^n  and 
dismiss  three  actiona  in  succession  and  so 
lAece  out  the  statute  of  llmitatlMia,  he  can 
extend  tiiat  process  Indefinltdy  until  the  de- 
fendants witnesses  luiTe  disappeared,  or  Its 
ccmdltitm  has  othorwlse  changed  to  its  dis- 
advantage. The  statute  would  be  thus  sub- 
ordinated to  the  pleaasira  of  the  pfaiintiff,  or 
possibly  to  the  discretion  of  the  wart,  a 
state  of  afhlrs  tbe  l^lslative  power  has  not 
seen  fit  to  conntaiano& 

But  even  if  we  should  craistrue  a  pending 
action  to  be  a  statntuy  prohiUtlrai,  Uie 
plahitlff  oonld  not  avail  Irimself  of  that  dls- 
aUUty  to  extend  the  statute  of  Umitatimisy 
becauae  it  did  not  exist  when  his  right  ot 
action  accrued.  Section  2%  Ik  O.  lb 
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The  jadgment  flbonld  be  reversed  and  the 
canae  remanded,  with  directions  to  the  cir- 
cuit court  to  sustain  the  demurrer  to  the 
complaint. 

(M  or.  610} 

CITT  OF  WOODBtJBN  v.  APLIN  et  al 
(Snpreme  Court  of  Oregon.    AprU  15,  1913.) 

1.  IkTOXICATINQ    LlQUOBB    (J    45*)— BONDS— 
SUFFICIBNCT    IN    NUMBEB    OP    SUSETIES  — 

SuBETZ  CoupAKiEs— Statutes. 

Since,  in  amending  by  initiative  the  char- 
ter of  the  city  of  Wooabum  on  April  27,  1909, 
chapter  10,  §  2,  of  the  charter,  as  amended  by 
the  Legislature  Febmary  7,  1899  (Sp.  Laws 
1899,  p.  526),  requiring  "two  or  more  sufficient 
sureties"  on  liquor  bonds,  waa  copied  without 
change,  it  is  not  to  he  regarded  as  a  new  state- 
ment of  the  law,  and  is  coatrolled  by  Laws 
1899,  p.  193.  enacted  February  20,  1899,  pro- 
viding that  where  a  surety  compan^  executes  a 
bond  there  is  a  full  compliance  with  any  law, 
charter,  or  ordinance,  demanding  that  such 
bond  be  signed  by  one  or  more  sureties. 

pM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  47;  Dec.  Dig.  |  46.*] 

2.  INTOXICATINO  LiQUOBS  (l  88*)  —  ADUIB- 

aiOHS— Action  on  Liquob  Bond— Pboceed- 

INGS  IN  Cbihinal  Action. 

In  an  action  on  the  bond  of  a  liquor  deal- 
er, proceedings  in  the  recorder's  court  where- 
in the  defendant  pleaded  guilty  to  the  charge 
on  a  statement  of  the  same  facts  assigned  as 
a  breach  of  the  bond,  except  that  the  place  of 
such  breach,  which  was  a  sale  to  a  minor,  was 
only  charged  to  have  been  within  the  city  lim- 
its, and  not  at  defendant's  place  of  buainess, 
are  competent  evidence  to  show  at  least  that 
a  sale  was  made  to  a  minor,  on  the  same  foot- 
ing as  any  other  oral  admiaalon. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  H  91-95;  Dec.  Dig.  |  88.*] 

3.  Intoxicating  Liquobs   (|  87*)— Liquoe 
Dbalebs'  Bonos— Place  of  Bbeach. 

In  an  action  on  a  liquor  dealer's  bond,  giv- 
en in  connection  with  a  license  to  do  business 
at  a  place  named,  and  conditioned  for  the  keep- 
ing of  an  orderly  house  and  for  compliance  with 
law,  etc.,  violations  of  law  at  that  particular 
place  must  be  shown  to  render  the  surety  lia- 
ble. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Ugoors,  Cent  Dig.  8  90;  Dec.  Dig.  8  87.*] 

4.  Appeal  and  Bbbob  (i  882*)— Invited  Kb- 
BOB— Evidence. 

Where  a  recorder  was  testifying  as  to 
what  a  defendant  in  an  action  on  a  Itqnor  deal- 
er's bond  bad  said  in  making  a  plea  in  a  crim- 
inal action  concerning  the  same  breach,  and 
defendant  objected  tbat  the  record  was  the 
best  evidence,  he  cannot  complain  if  idaintiff 
introduces  such  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3591-3610;  Dec  Dig.  | 
882.*] 

6.  ihtoxicatino  llqttoeb  (8  88*)— bonds— 

Place  of  Bbeach— Evidence. 

In  an  action  on  a  liquor  dealer's  bond  given 
in  connection  with  a  license  to  do  husinesa  in 
a  certain  place,  evidence  Md  to  warrant  a  find- 
ing that  tne  breach  complained  of  was  commit- 
ted at  such  place, 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  tig.  88  91-95;  Dec.  Dig.  8  88.*] 

6.  Judgment  (8  648*)— Res  Judicata— Na- 
TUBE  OF  Judgment— Cbiuinal  Pbobbcution. 
In  an  action  to  forfeit  a  liquor  dealer's 
bond  for  a  violation  of  law,  the  plaintiff  was 


boond  to  prove  the  breach  as  a  new  proposi- 
tion, without  reference  to  a  prior  conviction 
for  the  same  violation  in  the  recorder's  court 
[Ed.  Note. — For  other  cases,  see  Judgmeiit, 
Cent  Dig.  88  1309,  1310;  Dec.  Dig.  |  bIs.*] 

7.  Witnesses  (S  380*)  —  Impeachment  —  In- 
cohsi8tbkt  statbmbntb. 

In  an  action  on  a  liquor  hond^  plaintiff  can 
Introduce  affidavits  of  two  of  its  witnesses 
made  in  a  criminal  action  in  regard  to  the  same 
violation  of  law  to  explain  the  apparent  incon- 
sistency of  using  such  witnesses  who  gave  evi- 
dence palpably  adverse  to  the  plaintUt 

[Ed.  Note^For  other  cases,  see  Witnessesi 
Cent  Dig.  81 1210-1210;  De&  Dig.  |  380.*] 

8.  Witnesses  (8  248*)— Besponsiveness  ot 
Anbwebs— Motion  to  Stkike. 

Where  the  court  had  ruled  that  testimony 
should  be  confined  to  or  about  a  certain  time, 
and  a  witness  was  aslced  what  a  person  was 
doing  about  the  date  given,  a  motion  to  strike 
tbe  answer  unless  the  witness  specified  the 
time  was  properly  denied. 

[Ed,  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  8S  861-863;  Dec.  Dig,  8  24&*1 

9.  Plbadino  (I  IBS*)— Objeotionb  to  En- 
DXRCB  AS  Not  Within  PuADnro. 

In  an  action  to  forfeit  a  liquor  dealer's 
bond  given  In  connection  with  a  license  to  do 
business  at  a  certain  place,  it  is  too  late  on 
appeal  to  urge  for  the  first  time  that  «  brMdi, 
regarding  which  there  was  testimony,  was  not 
alleged  to  have  occurred  In  the  place  named 
in  the  bond. 

[Ed.  Note.— For  otber  cases,  see  Pleading, 
Cent  Dig.  88  425,  428-436,  437-443;  Dec.  Dig. 
8  193.*] 

10.  iNTOXiOATiKa  LiQtTOBa  (|  88*)— Dkalu'b 
Bonds— allowing  Mxnobs  to  IjOiteb— Evi- 
dence. 

In  an  action  to  forfeit  a  liquor  dealer's 
bond,  evidence  held  to  warrant  a  finding  that 
defendant  allowed  a  minor  to  loiter  in  his  place 
of  business. 

[Ed.  Note.— For  other  cases,  see  IntozlMtioc 
Uquors,  Cent  Dig.  88  01-95;  Dec.  Dig.  |  8&*) 

11.  Intoxicating  Liquobs  (i  88*)  —  Haxm- 
lebs  Ebboe— Xtidenck  — usuks- Plbad- 

In  a  suit  on  a  Itqaor  dealer*!  bond,  the  ad- 
mission of  the  records  of  tiie  common  conndl 
declaring  a  forfeiture  of  the  bond  was  not  er- 
roneons,  where  auch  forfeiture  had  been  alleg- 
ed in  the  complaint  and  admitted  by  the  an- 
swer. 

[Ed.  Note.— For  otber  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  88  91-95;  Dec  Dig.  8  Sa*] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty ;  Percy  R.  Kelly,  Jndge. 

Action  by  the  City  of  Woodbnm  against 
Gilbert  Aplln  and  another.  Judgment  for 
plalntUE,  and  defendants  appeal.  Afflrmed. 

This  is  an  action  by  the  ci^  ot  Wood  bum, 
a  municipal  corporation,  against  CUlbert  Ap- 
lln and  the  United  States  Fidelity  &  Goar* 
anty  Gompaiqr,  a  private  corp(»rati(Hi,  to  re- 
cover money.  The  admitted  facts  are  that 
Aplln  made  a  written  application  to  the 
mayor  and  the  common  council  of  Woodbom 
for  a  license  to  sell  spirltnoos,  vinons,  fer- 
mented, and  malt  liqnors  In  qnantlties  less 
than  a  gallon  wlttdn  that  dty  for  the  terra 
of  one  year  from  January  1, 1910 ;  tbe  bnsl- 
ness  to  be  conducted  in  a  bnlldlng  sltaated 
on  the  sonth  half  of  lot  3  of  block  2  of  Oiat 
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city.  With  the  application,  Aplln  tendered 
the  sum  of  $600  la  payment  of  the  license 
and  also  offered  a  bond  in  the  sum  of  $1,- 
000,  executed  by  himself  as  principal  and 
the  United  States  Fidelity  &  Guaranty  Com- 
inny  as  surety.  The  condition  of  the  un- 
dertaking recites  that,  pursuant  to  the  writ- 
ten  application  therefor,  a  license  had  been 
issued  to  ApUn  as  requested,  stating  the 
term  of  the  privilege  and  the  place  of  bosi- 
Dess,  and  provides  as  follows:  "Now,  there- 
fore, if  said  Gilbert  Aplln  shall  keep  an 
orderly  house,  will  comply  with  all  the  laws 
of  the  state  of  Oregon,  and  with  all  the  re- 
quirements of  the  city  charter  and  of  the 
ordinances  of  the  dty  of  Woodburn,  then  this 
obll^tlon  shall  be  void,  otherwise  to  re- 
main in  full  force  and  virtue."  The  com- 
plainant allies  the  corporate  character  of 
the  plaintiff  and  of  the  surety  on  the  bond, 
states  the  facts  hereinbefore  set  forth,  and 
avers,  in  effect:  That  on  January  4,  1010, 
the  bond  so  tendered  was  accepted  and  ap- 
proved by  the  common  council  of  Wood- 
burn,  whereupon  the  license  applied  for  was 
issued  to  Aplln  pursuant  to  which  he  Im- 
mediately engaged  In  business  at  the  place 
designated;  that  Aplln,  In  disregard  of  the 
provisions  of  ordinance  No.  161  of  the  city 
of  Woodburn,  a  copy  of  which  la  made  a 
part  of  the  complaint,  in  disobedience  of  cer- 
tain statutes  of  Oregon,  and  in  violation  of 
the  terms  and  conditions  of  the  bond,  "did 
on  or  about  the  16th  day  of  November,  1910, 
in  the  said  place  of  business  wrongfully  and 
unlawfully  give,  sell,  furnish,  and  supply  one 
Kenneth  Sylvester  with  spirituous,  malt,  and 
vinous  liquors,  to  wit,  whisky,  beer,  brandy, 
and  wines,  the  said  Kenneth  Sylvester  then 
and  there  being  a  minor  under  the  age  of 
21  years,  to  wit,  of  the  age  of  18  years.** 
That  the  common  council  of  Woodburn  on 
December  6,  1910,  duly  declared  the  defend* 
ant's  bond  forfeited  and  directed  the  city  at- 
torney to  collect  the  sum  named  therein. 
That  by  reason  of  the  premises,  and  in  viola- 
tion of  such  ordinance  and  of  the  statutes 
of  Or^on  referred  to,  the  condition  of  the 
bond  and  such  undertal^lng  became  forfeit- 
ed to  the  plaintiff,  and  the  defendants  be- 
came liable  to  It  In  the  sum  of  f 1,000.  For 
a  second  cause  of  action  the  complaint  al- 
lies the  £a<^  relating  to  the  application 
fbr  tlie  Ucense,  the  giving  of  the  bond,  the 
paym^it  of  the  fee,  and  the  issuing  of  the 
license,  etc.,  as  hereinbefore  stated,  and 
avers  that  Aplln  In  violation  of  such  ordi- 
nance and  of  certain  statotea  of  Oregon,  and 
in  disregard  of  the  terms  and  conditions  of 
the  bond,  "did  on  or  about  the  16th  day  of 
November,  1910,  In  the  said  place  of  business, 
wrongfully  and  unlawfully  permit  and  Buffer 
Kenneth  Sylvester,  a  minor,  under  the  age  of 
21  years,  and  of  the  a^  of  18  years,  to  loiter 
and  remain  in  aald  room  and  aald  place  of 
Inulneaa  where  the  mid  defendant,  Onbert 
Aplln,  wu  fhea  and  there  engaged  In  the 


I  sale  of  vinous,  malt,  and  spirituous  and  In- 
I  tozlcatlng  liquors."  The  remaining  aver- 
ments of  the  second  cause  of  action  are  the 
same  as  set  forth  in  the  first  cause.  For  a 
third  cause  of  action  the  complaint  alleges 
the  same  facts  as  are  set  forth  in  the  first 
cause,  and  contains  an  averment  as  follows: 
"That  the  said  Gilbert  Aplln,  In  disregard 
of  and  In  violation  of  the  provisions  of  sec- 
tion 10  of  said  ordinance  161,  and  In  disre- 
gard and  in  violation  of  the  terms  and  con- 
ditions of  said  bond,  did  on  or  about  the  fith 
day  of  December,  1910,  sell,  give  to,  and  fur- 
nish spirituous,  vinous,  fermented,  and  malt 
liquors  to  one  A.  Emmet  Austin ;  the  said  A. 
Emmet  Austin  at  the  said  time  and  then  and 
there  being  In  an  intoxicated  condition." 
Judgment  was  demanded  for  the  sum  of 
11,000.  These  so-called  separate  causes  of 
action  are  nothing  else  than  allegations  of 
different  breaches  of  the  same  obligation, 
and,  as  there  can  be  but  one  recovery  on  the 
same  bond  in  a  case  of  this  kind,  all  the 
violations  of  Its  terms  could  and  should 
have  been  united  In  one  statement  of  a  single 
cause  of  action!  On  that  basis  the  matters 
Involved  will  be  discussed  In>  this  opinion. 
A  general  demurrer  to  the  complaint  was 
overruled.  The  answer  admitted  the  whole 
complaint,  except  the  alleged  unlawful  sales 
to  the  minor  and  to  the  intoxicated  person 
and  the  minor's  permitted  loitering  in  the 
saloon,  which  latter  averments  were  denied. 
At  the  trial,  after  the  evidence  was  taken, 
the  defendants  moved  for  a  verdict  for  the 
reason  urged  in  the  demurrer,  and  because 
there  was  no  evidence  to  show  that  the  al- 
leged breaches  of  the  bond  occurred  In  the 
building  named  therein.  This  motion  was 
denied  and  the  Jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  fl,000.  The  de- 
fendants appeal  from  the  resulting  judgment. 

John  Bayne,  of  Salon,  for  anpeUanta. 
George  G.  Bingham,  of  Salem,  and  H.  Ow- 
ton,  of  Woodbnm,  for  teapondent 

PER  GDBIAU.  [1]  It  is  maintained  by 
defoidanra  connael  that  May  1906,  the 
city  of  Woodburn  duly  enacted  onUnanoe  No. 
161,  section  2  of  whldi  prorldes  eeDerally 
that  an  applicant  for  a  liquor  llooiae  shall 
with  hlB  petltlm  tendflr  a  good  and  suffl- 
cloit  bond  thenCor  in  the  aom  ot  11,000,  ese- 
coted  to  the  dty  of  Woodburn  with  two  or 
more  auffident  snretleB,  the  bond  to  be  con- 
ditioned that  the  applicant  will  keep  an  or- 
derly house,  and  that  he  will  onnply  with 
all  the  lequirementa  of  the  Charter  and  ordi- 
nances  of  that  and  with  the  laws  of 
the  state  of  Oregout  and  slnoe  It  aiWKared 
from  an  Inspection  of  the  casf  of  the  obli- 
gation attached  to  the  complaint  as  an  ex- 
hUdt  that  the  name  of  only  one  surety  was 
sDbflcribed  to  the  nndertaklnft  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and,  ancb  being  the  case, 
errors  were  committed  In  overrallng  the  de- 


Digitized  by 


518 


131  PACIFIC 


BEPOBTEB 


(Of. 


morrer  and  In  refuslns  to  direct  a  verdict  for 
the  defendant 

A  statute  was  approved  February  20,  1899 
(lAvrs  Or.  1899,  p.  193)  authorizing  surety 
companies  to  transact  bualness  in  Oregon. 
Section  6  of  tbat  enactment  provided  gener- 
ally tbat,  whenever  any  bond  was  required 
by  the  charter  or  ordinance  of  any  munici- 
pality with  surety  or  sureties,  such  bond 
might  be  executed  by  a  surety  company  qual- 
ified to  transact  business  within  this  state, 
and  that  an  execution  by  a  surety  company 
of  a  bond  should  be  in  all  respects  a  full 
and  complete  compliance  with  every  require- 
ment of  the  law,  charter,  or  ordinance  de- 
manding ttiat  such  bond  should  be  executed 
by  one  surety  or  by  one  or  more  sureties,  or 
that  such  sureties  should  be '  residents,  or 
householders,  or- freeholders,  or  possess  any 
other  qualifications,  and  all  municipalities 
should  accept  and  treat  such  a  bond,  when 
so  executed  by  a  surety  company,  as  con- 
forming to  and  fully  and  completely  comply- 
ing with  any  requirement  of  the  charter, 
ordinance,  rule,  or  r^ulatlon,  and  tbat  no 
justification  on  the  part  of  the  surety  com- 
pany should  be  required.  The  latter  clause 
was  amended  February  24,  1903  (Laws  Or. 
1903,  p.  222),  so  as  to  compel  a  surety  com- 
pany to  Justify  vhen  so  required.  L.  O.  L. 
I  4677. 

It  is  argued  by  defendant's  counsel  that, 
while  the  section  of  the  statute  referred  to 
authorizes  the  execution  of  a  bond  by  a  sure- 
ty company  In  cases  where  a  city  charter  or 
a  municipal  ordinance  requires  "one  surety 
or  one  or  more  sureties"  as  specified  in  the 
act,  the  statute  does  not  empower  a  surety 
company  to  execute  a  valid  t>ond  where  "two 
or  more  sufficient  sureties"  are  required  as 
in  ordinance  No.  161  of  the  city  of  Wood- 
bum;  that  such  an  ordinance  was  enacted 
May  8,  1905,  and  subsequent  to  the  amend- 
ment of  section  6  of  the  act  adverted  to ;  and 
that  the  ordinance,  being  the  latest  I^iisla- 
tlon  upon  that  subject,  la  therefore  controll- 
ing. 

In  support  of  the  l^al  principle  thus  in- 
sisted upon,  attention  has  been  called  to  the 
case  of  Hillman  v.  Mayher,  38  Tex.  GIv.  App. 
377,  85  S.  W.  818,  where,  In  construing  the 
Statute  which  demanded  that  the  bond  of  a 
retail  liquor  dealer  should  be  executed  with 
"at  least  two  good,  lawful  and  sufficient  sure- 
ties," It  was  held  that  such  bond  with  oniy 
one  surety  was  not  a  valid  undertaking,  and 
that  a  recovery  of  the  penalties  for  a  breadi 
of  Its  conditions  coald  not  be  had  against  the 
principal  or  the  surety. 

In  a  later  decision,  however,  by  the  same 
court  there  was  interpreted  a  statute  of  Tex- 
as enacted  in  1897  (Acts  25tta  Leg.  c.  158), 
providing  tbat  a  bond  required  by  law,  other 
than  state  and  canmty  offldal  bonds,  m^tit 
be  made  by  surety  companies  permitted  to 
do  business  within  tbat  state,  and  such  exe- 
cution of  a  bond  should  constltiite  a  comjdi- 


ance  with  the  law  requiring  two  sureties  on 
a  bond.  In  1901  (Acts  27th  Leg.  c.  136)  an 
earlier  statute  of  that  state  was  re-enacted, 
requiring  liquor  dealer's  bonds  to  have  "at 
least  two  good,  lawful  and  sufficient  snre- 
ties" ;  the  enactment  being  the  same  In  the 
original  statute,  except  as  to  a  clause  relating 
to  habitual  drunkards,  but  not  changing  tbe 
number  of  bondsmen.  In  construing  these 
statutes  together,  it  was  held  tliat  the  re-«i- 
actment  did  not  operate  to  repeal  the  act  of 
1897,  in  so  far  as  It  affected  sureties  on  liquor 
dealers'  bonds,  requiring  two  sureties,  etc., 
and  that  a  liquor  dealer's  bond  executed  by  a 
bonding  company  as  sole  surety  was  suffl'' 
dent  Taggart  v.  Hillman,  42  Tex.  Civ.  App. 
71,  93  S.  W.  245.  In  that  case  a  writ  of  error 
was  denied  by  the  Supreme  Oourt  of  that 
state. 

The  city  of  Woodburn  was  originally  Incor- 
porated February  20,  1889.  Sp.  Laws  Or. 
1^,  p.  303.  The  charter  of  that  dty  was 
amended  February  19,  1891  (Sp.  Laws  Or. 
1891,  p.  861);  February  6,  1895  (Sp.  iMa 
1895,  p.  153);  and  February  7, 1899  (Sp.  I^wa 
1899,  p.  526).  Section  2  of  chapter  10  of  the 
enactment  last  mentioned  provld^  that  a  pe- 
titioner for  a  liquor  license  should  with  bis 
application  present  to  the  common  council  a 
good  and  sufficient  bond  in  tbe  sum  of  (1,000, 
"with  two  or  more  sufficient  sureties,  to  be 
approved  by  the  council,  conditioned,"  etc. 
This  alteration  of  the  charter  having  been 
made  February  7,  1899,  and  the  statute  au- 
thorizing surety  companies  to  execute  bonds 
enacted  February  20,  1899,  the  latter  atatutc 
became  applicable,  making  a  surety  company 
on  a  bond  equal  to  "two  or  more  sufficient 
sureties,"  which  phrase,  prior  to  Febmarj 
20,  1899,  evidently  meant  two  or  more  per- 
sons. The  latter  enactment,  therefore^  super- 
seded the  amendment  of  the  charter  of  Feb- 
ruary 7,  1899,  permitting  a  surety  company 
to  execute  a  valid  bond,  as  effectually  as  two 
or  more  snffldent  individual  sureties.  Tag- 
gart T.  Hillman,  supra.  The  charter  of 
Woodburn  was  again  altered  by  the  1^1  vot- 
ers of  that  city  April  27,  1909,  under  an  ex- 
ercise of  the  initiative  power,  but  no  change 
was  made  in  section  2  of  chapter.  10  as 
amended  February  7, 1899,  and  "two  or  more 
sufficient  sureties"  are  now  reqalred  on  a 
bond  executed  in  that  dty. 

The  amendment  of  the  charter  by  the  legal 
voters  not  having  made  any  alteration  hi 
that  part  of  the  enactment  of  February  7, 
1899,  relating  to  the  number  of  sureties  on  a 
bond  executed  in  tlte  dty  of  Woodburn,  the 
parts  of  the  earlier  charter  that  were  coiiled 
without  change  Into  the  unendment  which 
was  adt^ted  April  27,  1909,  are  not  to  be  re- 
garded as  a  new  statement  of  Qie  law,  but 
are  to  be  read  as  a  portion  of  the  earHer 
charts,  and  hoice  snbject  to,  and  controlled 
by,  the  provisions  of  section  6  of  Oie  act  of 
February  20;  1809,  antborislng  a  surety  con- 
pony  to  execute  to  a  municipal  corporation  a 
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vaUdbond.  IkidUcta,  Int  BtaL  I IM;  Stlii«le 
T.  Nerel,  9  Or.  62;  Eddy  T.  Elocald,  28  Or. 
637,  41  Pae.  106,  «95;  SmftU  t.  Lots.  41  Or. 
570,  87  Pac.  421,  69  Pac.  826;  HaU  t.  Dunn, 
62  Or.  476^  97  Pac.  811.  2S  U  B.  A.  (N.  B.) 
193;  State  ex  rel.  t.  Halbear  Goonty  Court, 
54  Or.  2SB,  101  Pae.  907. 103  Pac.  446;  AUl- 
•on  T.  Hatton,  46  Or.  370,  80  Pac.  101;  Ren- 
Bhaw  T.  Lane  Coanty  Gonrt,  49  Or.  626,  80 
Pat  147;  State  t.  Cochran,  66  Or.  157,  104 
Pac.  419.  106  Pac.  SS4;  State  UcOIdbIs. 
66  Or.  163,  108  Pac.  182;  SUte  t.  Bchluer, 
69  Or.  18. 116  Psa  1067. 

The  bond  In  the  case  being  snffldeDt,  when 
executed  by  the  defendant  the  United  States 
Fidelity  A  Gnaranty  Company,  as  surety,  no 
error  waa  committed  In  orerrnllag  the  de- 
murrer to  the  complaint,  or  In  reAulng  to 
Instruct  the  ]nry  to  return  a  rerdlct  for  the 
defendant  on  that  ground.  Capital  Lumber- 
ing Co.  T.  Learned,  86  Or.  644,  69  Pac.  464, 
78  Am.  St  Rep.  792;  Aldrich  r.  Columbia 
Oo.,  89  Or.  263,  64  Pac.  459. 

[2]  It  Is  maintained  that  errors  were  com- 
mitted in  admitting  in  evidence,  over  objec- 
tion and  exception,  a  copy  of  a  criminal  com- 
plaint wherein  the  city  of  Woodbum  was 
plaintiff  and  Gilbert  Aplln  defendant,  charg- 
ing that  the  latter  on  Norember  16,  1910,  un- 
lawfully sold,  within  the  corporate  limits  of 
that  city,  spirituous,  vinous,  malt,  and  fer- 
mented UqnoiB  to  K.  Sylvester,  a  minor;  In 
permitting  3.  J.  Stangle,  the  city  recorder  of 
Woodbum,  to  detail  statements  which  were 
made  to  him  by  Aplln  as  to  changing  his  plea 
of  not  guilty  to  such  charge  to  a  plea  of  guil- 
ty thereof;  and  in  allowing  the  introduction 
as  testimony  of  a  copy  of  the  Journal  of  such 
recorder's  court  imposing  npon  Aplln  a  line 
in  pursuance  of  his  amended  plea.  It  is 
argued  by  the  defendant's  counsel  that  the 
surety  company  would  not  be  liable  on  the 
bond  unless  Aplln  unlawfully  sold  liquors  at 
his  place  of  business,  and  that,  as  the  com- 
plaint before  the  rerorder  did  not  charge  the 
sale  to  have  been  made  there,  an  error  was 
committed. 

[3]  In  view  of  the  strictness  with  whicli 
tbe  law  construes  the  obligatlona  of  a  surety, 
It  may  be  conceded  that,  on  account  of  this 
bond  having  been  given  In  connection  with  a 
business  which  was  required  to  be  conduct- 
ed In  a  certain  place,  it  would  be  only  viola- 
tions of  law  at  that  particular  place  that 
wonUl  render  the  surety  liable  on  the  bond. 
Clement  v.  Smith,  128  APP-  Div.  859,  113  N. 
T.  Snpp.  66;  County  of  Moniteau  v.  Lewla, 
123  Uo.  App.  673.  100  S.  W.  1107.  The  sub- 
stance of  the  first  breach  assigned  in  the 
complaint  is  that  on  November  16,  1910,  at 
the  place  of  business  of  the  defendant  in 
queatloi^  he  sold  to  a  minor,  Kenneth  Syl- 
vetter,  certain  Intoxicating  liquors.  The  pro- 
oeedlngi  in  the  recorder's  court  wherein  the 
deftndant  pleaded  guilty  to  the  charge  on  a 
■tatencnt  of  the  same  tacts  as  are  herein  aa- 
•Igiied  u  ft  breftdt  wwo  ccwpetent  to  luruva 


one  element  <»i  that  breath,  namely,  ttie  nit 
of  liquor  to  a  minor.  It  is  admitted  on  ttii> 
same  basis  as  any  other  admission  of  that 
fkct  at  any  other  time  or  place  would  be 
considered  In  evldoiea  It  was  not  admitted 
in  the  dHtracter  of  a  Judgment  binding  c<»i- 
(duslvely  upon  the  defendant  because  it  was 
a  Judicial  decision  rendered  between  other 
parties.  It  stauda  on  the  same  footing  as  an 
admission  orally  made  to  some  other  pwson 
who  could  have  come  upon  the  stand  aa  a  wit- 
ness and  teatlfled  to  the  sama 

[4]  Moreover,  when  the  recorder  before 
whom  tbe  of  guilty  was  entered  was  tes- 
tifying, as  well  he  might,  to  what  the  de- 
fendant said  about  pleading  guilty  on  that 
occasion,  the  letter's  counsel  objected  on  tbe 
ground  that  the  record  of  the  plot  was  the 
best  evidence.  Thereupon  In  deference  to  the 
objection  tbe  record  In  question  was  introduc- 
ed, and  if  it  was  error  It  was  Invited  error  of 
which  the  defendants  have  no  right  to  com- 
plain. 

[I]  It  remains  to  be  seen  whether  there  Is 
any  testimony  tending  to  prove  the  other  ele- 
ments of  the  first  breach  assigned,  namely, 
that  the  sale  to  tbe  minor  occurred  In  the 
place  for  which  the  security  was  given.  The 
bill  of  exceptions  discloses  that  K.  Sylvester, 
the  minor  In  question,  testlfled  that  he  was 
in  ApIIn's  saloon,  the  place  Involved,  on  tbe 
day  mentioqed  in  the  charge  before  tbe  re- 
corder. He  Is  corroborated  In  this  by  Lester 
Kendall,  another  minor  with  blm  at  the  time. 
It  la  also  disclosed  that  soon  afterwards  they 
were  both  drunk.  These  circumstances, 
which  the  Jury  was  entitled  to  consider  in 
evidence  as  tending  to  prove  tbe  place  In 
which  occurred  the  furnishing  of  the  liquor 
to  the  mhior,  were  admitted  by  the  defendant 
Aplln  In  bis  plea  of  guUty.  Restrained  by 
section  3  of  article  7  of  the  Constitution  of 
tbe  state,  as  it  now  stands,  we  cannot  affirma- 
tively say  that  there  is  no  evidence  to  sup- 
port the  verdict  on  this  point,  and  h«tce  can* 
not  reverse  the  case  on  that  asdgnment  of  er- 
ror. The  fact  sought  to  be  established  under 
the  first  breach  assigned  was  that  the  de- 
fendant Aplln  had  violated  the  law  tn  his 
place  of  business  for  which  the  bond  was 
given  by  furnishing  liquor  to  a  minor. 

[I]  The  plaintiff  was  bound  to  pron  this 
aa  a  new  proposition  without  nfeieoeo  to 
the  conviction  In  the  recorder*!  eoait;  bat, 
with  all  these  drcamatanoaa  dladeaod  in 
plalntlflTa  cas^  the  court  oonld  not  have  ittop- 
erly  directed  a  aonmlt  <m  the  hreadi  bmilv- 
ed.  On  that  point  the  T^%*nVtl  made  a  ease 
sufficient  to  be  submitted  to  tlie  Jvry. 

It  is  true  the  bill  of  taaepOom  dladooM 
that  the  def&idaat  AjiHSn  and  bla  bartoidm 
all  unite  In  saying  that  no  llqnor  waa  sold 
to  the  minor  ^Iveatov  on  tiie  oceulon  nm- 
tiimed,  and  Aplln  Idnudf  oi^lu  hla  plea 
of  gnUty  on  the  groond  that  It  was  dieaper 
for  him  to  pay  a  fine  than  to  go  to  the  ex- 
pense of  d^Cen^Unf  tbe  caee  in  the  xeoorder's 


CUTT  aw  WOODBUBN  T.  APUK 


Digitized  by 


620 


131  PACIFIC 


REPORTBB 


(Or. 


eonrt  and  nm  tbe  rUk  of  a  greater  flne  be- 
sides the  expense  of  bis  resistance.  With 
these  matters  we  have  nothing  to  do.  They 
were  all  before  the  Jury,  which  Is  the  only 
tribunal  to  pass  upon  the  weight  of  the  testi- 
mony. 

[7]  Kendall  and  Sylvester  themselves  both 
denleil  on  tbe  witness  stand  that  liquor  had 
been  furnished  to  them  In  the  defendant's 
saloon.  The  plaintiff,  by  whom  they  were 
called,  then  exhibited  the  affidavits  which 
they  had  subscribed  l)efore  the  recorder  on 
November  16,  1910,  to  the  effect  that  they 
had  on  that  day  purchased  whisky  and  beer 
In  the  defendant  Apllu's  saloon  in  Wood- 
bum.  Kendall  and  Sylvester  both  admit- 
ted making  these  afladavits,  but  they  said 
they  were  untrue,  whereupon,  over  the  ob- 
jection of  the  defendant's  counsel,  plaintiff 
Introduced  them  in  evidence.  As  stated  by 
counsel  for  plaintiff  and  explained  by  the 
conrt  at  the  time,  these  declarations  were 
not  admitted  as  snbstantiTe  evidence,  but 
only  to  show  that  these  witnesses  bad  made 
at  other  times  statements  Inconsistent  with 
th^  present  testimony.  The  plaintiff  was 
entitled  to  use  these  declarations  to  explain 
the  aKArent  Inconsistency  of  using  witnesses 
who  gave  evidence  so  palpably  adverse  to  the 
party  calling  them.  U  O.  L.  IS  861,  864. 
Under  such  circumstances  no  error  was  com- 
mitted in  receiving  in  evidence  the  affidavits 
mentioned^  ' 

[1, 1]  It  will  be  remembered  that  the  charge 
of  selling  liquor  to  Austin,  an  intoxicated  per- 
son, Is  not  alleged  to  have  occurred  In  the 
place  of  business  for  which  the  bond  was 
given.  One  witness  testified  that  about  No- 
vember 25,  1910,  he  saw  Austin,  who  was 
then  so  drunk  he  could  hardly  get  up  the 
street,  in  the  saloon  of  tbe  defendant  Aplln 
buying  whisky..  Another  witness  testified 
that  about  December  6,  1910,  he  saw  Austin 
'getting  liquor  In  the  defendant's  place  of 
business  and  that  he  was  drunk  at  the  time. 
These  witnesses  testified  somewhat  at  length, 
but  the  only  objection  made  by  the  defend- 
ant's counsel  to  their  testimouy  which  was 
not  sustained  by  tbe  court  occurred  In  this 
wise:  The  court  bad  ruled  that  the  testimony 
should  be  confined  to  the  time  on  or  about 
the  6th  day  of  December,  1910,  the  date 
named  in  the  complaint  assigning  this  breach 
and  on  motion  of  defendants'  counsel  the 
court  struck  out  all  tliat  was  said  about 
Austin  at  any  other  time  that  the  witness 
was  in  there  drinking  If  he  was  drinking. 
Tbe  witness  then  oa  the  stand,  one  of  the 
two  mentioned,  was  then  asked:  "State  to 
the  court  and  the  jury,  when  he  was  In 
there  In  this  condition  about  tbe  date  given, 
what  mis  he  doing  in  reference  to  purchasing 
a  drink?  A.  He  was  In  there  buying  a 
drink.  Q.  What  was  be  buying?  A.  Buying 
whisky  as  a  general  thing."    Tbe  defend- 


ants* conns^  then  objected  to  tbe  answer  un- 
less the  witness  said  wh«i  and  moved  to 
strike  it  out  unless  confined  to  the  time.  In 
view  of  the  ruling  of  the  court  confining  the 
time  to  the  date  mentioned  in  the  complaint 
and  the  form  of  tbe  question  thus  'restricted, 
and  to  which  the  answer  was  respondve,  we 
think  there  was  no  material  error  to  be 
predicated  upon  this  objection.  U  the  de- 
fendant Intended  to  rely  upon  tbe  objection 
that  this  breach  Is  not  alleged  to  have  oo 
(  urred  in  the  place  named  in  the  bond,  tt 
should  have  been  brought  to  the  attention 
of  the  court  below.  It  cannot  be  urged  here 
for  the  first  time  under  the  form  of  objection 
appearing  In  the  record. 

[IB]  The  second  breach  was  to  tbe  effect 
that  on  November  16,  1910,  In  said  place  of 
business,  the  defendant  Aplln  allowed  Ken- 
neth Sylvester,  a  minor  under  the  age  of 
21  years,  to  loiter  In  said  room  and  place  of 
business.  On  this  point  <X  B.  Aplln,-  who  at 
the  time  kept  a  lunch  counter  tn  the  back 
part  of  the  saloon,  testified  for  defendant  as 
follows:  "They  (referring  to  Kendall  and 
Sylvester)  came  In  as  near  as  I  can  tell  about 
6  o'clock.  Kendall  came  In.  somewhat  of  a 
little  fellow.  He  was  drunk.  He  offered 
me  a  drink  out  of  a  bottle  over  the  counter. 
He  says:  'My  partner  has  fallen  down  la 
the  alley;  I  guess  be  Is  asleep.'  He  walked 
into  the  back  room,  and  in  a  few  minutes 
came  the  other  fellow.  They  went  into  the 
barroom.  The  fellow  behind  the  bar  told 
my  other  brother.  He  said:  "They  have  just 
come  in;  you  bad  better  put  them  out'  He 
told  him  to  put  them  out  He  went  In  and 
put  them  out  the  back  way  the  same  way 
they  came  in.  I  didn't  see  them  any  more. 
That  is  the  last  time  I  saw  them."  This 
of  Itself,  In  addition  to  the  testimony  whldi 
has  already  been  made,  la  sufficient  to  go  to 
the  Jury  In  support  of  the  breach  Just  men- 
tioned as  tending  to  show  that  the  minor 
loitered  in  the  saloon  an  appreciable  length 
of  time,  by  the  tadt  permiielon  of  ApUn  tbe 
defendant  here. 

[11]  It  is  insisted  that  an  error  was  com- 
mitted in  recelvli^  In  evidence  over  objec- 
tion a  copy  of  the  records  of  the  common 
council  of  Woodburn  declaring  a  forfeitore 
of  Aplln's  bond ;  but,  as  this  forfeiture  was 
alleged  In  the  complaint  and  admitted  1^ 
the  answer,  proving  tbe  same  does  not  con- 
stitute material  error.  In  short,  there  was 
competent  testimony  for  the  Jury  to  consider 
In  support  of  the  two  breaches  assigned  as 
having  occurred  In  the  place  of  business  of  the 
defendant  No  material  error  is  assigned 
respecting  the  testimony  concerning  tbe 
breach  alleged  to  have  taken  place  In  tbe 
saloon. 

Proof  of  either  one  of  the  breaches  which 
are  assigned  would  be  sufficient  to  sustain 
the  judgment,  which  Is  th^^fon  affirmed. 


Digitized  by 


PATTON  T.  WOMEN  OP  WOODCRAFT 


521 


ns  Or.  ID 

PATTON  T.  WOMEN  OF  WOODCRAFT. 
(Ruprvme  Coart  of  Oregon.    April  22,  W13.) 

1.  Appeal  ahd  Ebbob  (|  86(I*)-Hbvww— Dk- 

HIAL  OF  NOHflUIT. 

Where,  after  the  denial  of  a  notuuit.  de- 
fendant iotroduced  evidence  and  the  court  di- 
rected a  verdict  for  plaintiff,  tbe  Supreme 
Court,  in  determining  whether  the  nonsuit  was 
properly  denied,  could  examine  the  wliole  of  the 
•Tidence  cootained  in  the  bill  of  exceptions, 
even  if  ImufBcient  to  b«  submitted  to  the  jury. 

[Ed.  Note.— For  other  caset,  lee  Appeal  and 
Error^  Cent  Dig-  H  S467-347S;  Dec.  Dig.  | 

2.  Appeal  and  Ebrob  rt  1068*)— HABiiLisa 
EkBOB— Exclusion  or  Evxdbnci. 

In  an  action  on  a  benefit  insurance  certifi- 
cate, defended  on  the  groond  that  the  member 
was  suspended  for  nonpayment  of  assessments 
and  not  reinstated,  the  grand  clerk  of  the  or- 
der testified  that  In  the  local  clerk's  report  for 
March  the  member  was  returned  as  delinquent ; 
that  sDlMtequent  assessments  were  returned  by 
him  because  of  sach  delinqaency  until  the  lo- 
cal clerk  furnished  an  affidavit  that  the  March 
assessment  was  paid,  bat  that  she  Called  to  re- 
mit it  with  the  report,  whereupon  the  assess- 
ments were  accepted  and  retained.  Defendant 
offered  a  letter  written  by  the  local  clerk,  stat- 
ing that  she  rccetved  the  assessment  for  Jan- 
uary  and  February  through  tbe  clerk  of  an  af- 
filiated organization ;  thnt  before  making  her 
report  for  March  she  telephoned  the  clerk  ot 
Boch  organisation,  asking  him  if  he  intended 
remitting  for  the  member,  and  was  told  that  he 
'Would  be  reported  delinquent ;  that  the  member 
was  entitled,  under  the  by-laws,  to  have  his  as- 
sessment for  March  paid  by  the  local  circle,  but 
that  this  was  not  done  because  members  be- 
came delinquent  as  soon  as  suspended  by  the 
other  organisation ;  and  that  when  she  learned 
that  such  member  was  not  suspended  the  affi- 
davit was  made  to  straighten  up  tbe  matter. 
Beld,  that  tbe  exclusion  of  such  ktter  was  not 
prcdudicial  to  defendant,  since  it  merely  ex- 
plained the  matter  more  thoroughly  and  did  not 
tend  to  show  that  the  affidavit  was  false,  and 
defendant  might  have  called  the  local  clerk  aa 
a  witnesB,  or  nave  taken  her  deporitioii. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  419^4200-42057  4206: 
Dec  Dig.  S  105&*] 

8.  IRSUBANCE  li  817*)— AcnOR  ON  POZJOXKB— 

Bdbdbn  or  Pmoor. 

In  an  action  on  a  benefit  certlncate,  .where 
defendant  pleaded  that  tbe  member  was  bds- 

pcnded  for  the  nonpayment  of  certain  assess- 
ments and  not  reinstated,  defendant  assumed 
the  burden  of  showing  that  such  assessment! 
were  not  paid  prior  to  the  meml>er*l  death. 

[Ed.  Note.-~For  other  cases,  see  Insnrance, 
Cent  Dig..  SS  1099-2002 ;  Dec.  Dig.  |  817.*] 

4.  iHStniANCK  (S  825*)— Actions  on  Policies 
—  Sufficiency  op  Evidence  —  Questionm 

VOR  JUBT. 

In  an  action  on  a  benefit  insurance  certifi- 
cate, where  the  undisputed  facts  showed  that 
the  assessments,  the  nonpayment  of  which  was 
claimed  to  have  resulted  in  BUBpensioQ,  were, 
after  being  sent  back  and  forth  several  times 
between  tbe  Grand  Clerk  and  the  local  clerk, 
accepted  prior  to  the  member's  death,  there  was 
no  question  for  the  jury,  and  a  verdict  for 
plaintiff  was  properly  directed. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  2000;  Dec.  Dig.  8  825.*J 

6.  iNs'uBANCEjf  755*)— NONPATIflNT  OV  As- 
SESSMKNTS— WAIVER. 

An  apparent  default  Id  the  j^yment  of  as- 
■essments  by  a  member  was  waived  by  a  bene- 


fit insurance  society  by  the  iDbeegiiait  receipt 
and  acceptance  of  such  assessments  and  the  col- 
lection and  retention  of  subsequent  assessments. 

[Ed.  Xote. — For  other  cases,  see  Insurance,- 
Cent  Dig.  H  1907-1916 ;  Dec  Dig.  |  755.*] 

6.  INSUEANCK  (I  005*)— Mutual  Benefit  In- 
surance —  Payment  or  Assessments  — 
Aqenot  of  IjOcal  Clerk. 

The  clerk  of  the  local  circle  of  a  benefit  in- 
surance society,  in  receiving  and  forwarding 
assesementB  from  members,  acted  as  the  agent 
of  the  society ;  the  character  of  the  duties  per- 
formed, rather  than  any  declaration  in  the  by- 
laws, determining  tbe  question  whether  she  is 
the  agent  of  the  society  or  of  the  member. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1886 ;  Dec.  Dig.  f  695.*] 

Appeal  from  Circuit  Court,  Multnomah 
County ;  Henry  E.  McGinn,  Jodge. 

Action  by  Harry  L.  Fatten  against  tbe  Wo- 
men of  Woodcraft  Judgment  for  plaintifft 
and  defendant  appeals.  Affirmed. 

This  Is  an  appeal  from  a  Judgment  in 
favor  of  plaintUE,  Harry  U'  Patton,  against 
the  Women  of  Woodcraft  The  action  Is 
based  on  a  benefit  certificate  of  insurance 
Issued  on  March  21,  1900,  by  the  defendant 
to  Jamea  J.  Patton,  a  member  of  Mystic  Gir> 
de  Na  24,  at  Baker,  Or.  The  organlzatltm 
consists  of  a  Grand  Circle,  and  local  drdes. 
Tlw  supreme  authwity  of  tbe  organization 
is  exercised  by  tbe  Grand  Circle,  sessions  of 
wliljch  are  held  at  certain  periods.  Its  pow- 
en  are  rested  In  the  Executive  Council, 
whldt  is  authorised  to  transact  aU  budness 
which  cannot  reaaomtbly  be  delayed  until  tbe 
Grand  Circle  session,  provided,  however,  that 
the  Coundl  sball  not  alter  or  change  the  con- 
stitution. TtM  membership  of  tbe  organiza- 
tion consists  of  benefit  an4  social  monbera. 
Only  the  benefit  members  have  any  part  in 
tbe  Insurance  fund.  The  Grand  Circle  has  no 
Independent  memboshii^  but  all  who  ore  In 
good  standing  in  local  circles  are  members 
of  the  organization.  The  benefit  certificate 
provided  that  James  J.  Patton  was  oitltled 
to  hare  hU  beneficiaries  participate  in  its 
benefit  fund  after  his  death,  when  in  good 
standing  and  not  otlierwise,  In  tbe  amount 
of  91,000,  and  no  more,  should  his  death  oc- 
cur within  one  year  after  the  date  of  the 
certificate,  and  in  the  sum  of  92,000,  should 
death  occur  after  one  year  from  the  date  of 
the  certificate,  or  to  the  proceeds  of  one 
benefit  assessment  The  certificate  was  made 
expressly  subject  to  all  tbe  cMidltlona  in- 
dorsed thereon,  which  were  made  a  part 
thereof,  and  to  all  the  conditions  of  the  con- 
stitution of  the  Bssoclatlott  and  the  l^-laws 
of  the  circle.  It  contained  the  clause  that 
"it  shall  not  be  in  force  at  any  time  when 
said  James  J.  Patton  stands  sn^iended  and  is 
not  In  good  standing.  *  •  •»  Plaintiff, 
Harry  h.  Patton,  a  son,  was  named  as  a  ben- 
eficiary to  the  amount  of  $1,000, 

Tbe  complaint  sets  forth  the  certificate  giv- 
en, with  all  the  conditions  Indorsed  thereon, 
and  states  that  James  J.  Patton  fully  per- 
formed all  the  terms,  covenants,  and  condl- 
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tbuui  of  the  contract  of  Insurance  on  hts 
part;  tliat  lie  died  on  the  2lBt  day  of  An- 
«uat,  1908;  and  that  dne  proof  of  audi  death 
was  made  to  the  defendant,  aa  prescrlhed 
hy  the  certificate,  rnlea,  and  bjr-laws  ot  the 
defendant  The  defendant  answered,  admit- 
ting the  corporate  character  of  the  defendant, 
the  Issnance  of  the  benefit  certificate,  the 
death  of  James  X  Patton,  and  that  due  proof 
of  audi  deatti  was  made,  and  denying  that 
James  J.  Fatten  had  fully  complied  with  all 
the  trama  and  condltloos  of  the  contract 
nie  defendant  farther  alleged  "that  on  the 
1st  days  of'Mandk,  April,  and  May  of  the 
year  1908  tiiere  was  dne  from  said  Patton 
said  asseasmoit  of  one  dollar  sixty  cents 
atLW^,  which  said  Patton  whoUy  failed  to 
pay  prior  to  his  death,  wherry  said  Patton 
became  snspended  on  the  28th  day  of  April, 
and  was  nerer  reinstated."  The  rei^  pat 
in  issue  the  new  matter  of  the  answer,  and 
aTerred  that  all  defiiuItB,  if  any,  in  the  pay- 
ment of  assessmoils  on  the  28th  day  of 
March,  April,  and  May,  1908,  and  the  failure 
of  James  J.  Patton  to  sign  and  deliver  a  re- 
instatement blank,  as  required  by  the  rules, 
were  waived  by  d^mdant  by  recelTlng  and 
accepting  from  James  J.  Patton,  prior  to  his 
death,  the  full  amount  of  the  asaessme&ts  tor 
those  monUis,  and  by  demanding,  recrivlng, 
and  accepting  bis  assessments  for  June,  July, 
and  August  of  that  year,  with  fall  knowl- 
edge as  to  any  prior  deflfult 

Frank  S.  Grant,  of  Portland  (Lyman  E. 
Latourette,  of  Portland,  on  the  brief),  for 
appellant.  C.  M.  White,  of  Portland  (Par- 
rlngton  &  Farrlngton^  of  Portland,  on  the 
brlaO^  for  respondoit 

BEAN,  J.  (after  stating  the  focts  as  above). 
[1]  On  the  trial  plaintiff  introduced  In  evi- 
dence the  benefit  certificate  issued  by  defend- 
ant and  rested.  Thereupon  defendant  moved 
A>r  a  ncmsult  wbldi  was  denied  by  tiie  court 
This  ruling  defendant  assigns  as  error,  Bvl- 
d^HQoe  was  thereafter  Introduced  by  the  de- 
foidant,  and  the  conrt  directed  the  Jury  to 
find  a  verdict  in  ftivor  of  plaintiff;  there- 
for^ in  considering  the  error  assigned,  we 
are  at  liberty  to  examine  the  whole  of  the 
evidence  which  ia  contained  In  the  bill  of  ex- 
ceptions, even  If  the  same  were  Insufficient  to 
be  submitted  to  a  Jury.  Jennings  v.  Tmm- 
mer,  02  Or.  148,  96  Pac.  874,  23  L.  B.  A.  (N. 
&)  164,  132  Am.  St  Rep.  680;  Grindstaff  v. 
Merchants*  Inv.  &  Trust  Co.,  SI  Or.  .313.  122 
Paa  46;  Trickey  v.  Clark,  SO  Or.  BIB,  98  Pac. 
457;  Oosby  v.  Pcfftland  By.  Oo.,  58  Or.  496, 
100  Paa  300,  101  Pac.  204;  Hofer  V.  Smith, 
120  Pac.  761.  The  instructions  of  the  court 
to  the  Jury  to  return  a  verdict  In  favor  of 
plaintiff  is  assigned  as  raror  by  the  defend- 
ant .  This  necessarily  Imdudes  the  question 
regarding  the  nonsolt 

[2]  The  def»idant  called  J.  L.  Wright 
Qnnd  Clerk  of  the  Women  of  Woodcraft 
during  the  time  that  Jamea  J.  Patton  held 
tba  certificate)  as  witneea.  A  copy  of  the  am- 


stltutlon  of  the  Women  of  Woodcraft  was 
idoitlfied  by  him  and  introduced  In  vrUeace. 
He  testified  that  he  was  the  cuatodlaii  ot  the 
records,  and  that  UlUan  0.  Wliite  waa  clerk 
of  Gh^le  No.  24,  at  Baker,  Or.;  that  ahe 
reported  to  him  the  assessments  collected; 
that  the  March  report  was  received  Ai»il  10; 
1908,  and  that  after  the  name  of  James  J. 
Patton  the  word  **dOlbiquait"  was  written; 
that  with  the  report  for  Ai»il  there  wen  two 
assessments  for  James  J.  Patton,  one  for 
Mardi  and  one  tot  April,  amounting  to  $3.20; 
that  these  amounts  were  returned  to  the 
clerk  of  the  local  circle ;  that  a  aimilar  re- 
port was  made  for  May;  that  in  the  report 
for  June  the  local  clerk  remitted  three  as- 
sessments, amounting  to  $6^05,  for  the  mimths 
of  April,  May,  and  June:  that  the  Grand 
Clezk  -  notified  the  local  derk  by  letter  of 
July  29,  1908,  in  regard  to.  the  restatement 
as  follovra:  "I  have  rec^ved  your  affidavit  on 
behalf  of  thla  neighbor,  but  the  Grand  Clrde 
cannot  accept  this  remittance,  for  the  reason 
same  Is  a  partial  payment  and  I  have  in- 
structed tt»  Grand  Banker  to  return  same 
Co  yon."  The  witnesa  Airther  testified  that 
the  July  report  showed  a  remittance  for 
James  J.  Fatten  of  81.75,  which  was  accom- 
panied by  an  affidavit,  dated  July  9,  1908; 
made  tfy  Ullian  a  White,  einde  da^  to  the 
effect  that  on  ManA  28,  1906,  James  J.  Pat- 
ton paid'  his  March  assessments  and  dues,  but 
that  she  teiled  to  rendt  the  same  wlUi  the 
report  for  March,  made  by  her  on  April  7th. 
He  further  stated  that  on  August  11,  1908, 
the  local  da>k  forwarded  to  tiie  Grand  Clerk 
a  separate  remittance  r^rt  for  James  J. 
^ttott  for  fll.20;  that  this  was  credited  to 
the  account  of  James  J.  Patt<m,  because  the 
local  clerk  had  sent  an  affidavit  sUting  that 
James  J.  Patton  bad  never  been  delinquent 
and  that  she  had  made  aft  error ;  that  this 
$11.20  was  acc^ted  and  has  since  been  re- 
tained by  the  defendant  The  receipt  from 
the  local  derk  of  James  J.  Fatton's  dues  for 
August  waa  introduced. 

Practically  the  whtde  controversy  Idnges 
on  the  acceptance  of  this  11120  fcv  the  as- 
sessments of  the  decedent  Defendant  otter- 
ed in  evidraioe  a  letter,  dated  Au«ast  19, 
1900,  about  a  year  after  the  death  of  James 
J.  Patton,  and  written  by  LUllan  C  White 
to  Mrs.  H.  L.  Patton,  wlfft  of  plalQtUC  Thla 
letter  was  rejected  by  the  court  It  is  an 
explanation  of  the  mattw  of  Qa  decedent's 
assessments,  and  of  the  action  of  Miss  White; 
as  local  clerk.  It  states  in  part  that  sbt 
received  Mr.  James  J.  Patton's  dues  fiir  Jan- 
uary and  February  through  Mr.  Fte  Damw, 
clerk  of  the  Woodmen  of  the  World;  that 
on  April  7th  she  telephoned  to  Mr.  Damou 
and  asked  him  If  he  Intended  remitting  for 
Mr.  Patton  for  March  in  the  Woodmen  «i 
the  World  lodge,  and  he  replied  that  he  was 
going  to  report  blm  delinquent;  that  James 
J.  Patton  was  entitled,  under  the  t^-laws,  to 
be  carried,  or  to  have  his  assessment  for  the 
month  of  Much  paid,  by  the  local  drde; 
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that  thlB  wu  oot  done,  for  the  leaaon  that 
anr  membor  become*  delinquent  u  aooi  ei 
be  ts  suspended  In  the  Woodraoi  of  the 
World  camp;  that  when  she  leamed  that  he 
bad  not  been  suspended  she  made  the  affida- 
vit to  straighten  up  the  matter.  In  maklnff 
the  affidavit  It  appears  that  lUss  White  con- 
sulted a  former  organiser  and  obtained  her 
advice  In  regard  to  It.  The  affidavit  was 
rather  general  Had  it  contained  the  same 
matters  that  are  set  torth  In  the  letter,  it 
wouM  have  been  to  the  same  legal  effect, 
and  would  have  explained  the  matter  more 
thoToughJr.  In  no  way  does  the  letter  tend 
to  show  that  the  affidavit  was  false,  and  the 
rejection,  therefore,  was  not  prejudicial  to 
the  defendant,  whidi  should  have  called  LU< 
lian  C  White  as  a  witness,  or  have  talran 
her  deposition,  bad  It  desired  her  evldeneew 
[I]  By  Its  answer  defendant  assumed  the 
burden  of  showing  that  the  payment  of  the 
ossessmmts  of  Jsmes  J.  Patton  for  the 
months  of  March,  April,  and  May,  1908, 
were  not  made  prior  to  his  death.  Bathe  v. 
Insurance  Company,  1S2  Mo.  App.  87.  94,  182 
&  W.  743 ;  Hart  v.  Knights  of  the  Macca- 
bees of  the  World,  88  Neb.  428,  427.  U9  N. 
W.  679. 

[4]  There  are  no  allegations  of  fraud,  or 
Acta  showing  a  reason  why  the  payments 
which  were  actoally  made  to  and  accepted 
by  the  defendant  should  be  annulled  or 
avoided.  The  evidence  of  the  defendant 
showed  that  the  assessments  were  in  fact 
paid.  After  being  sent  back  and  forth,  the 
payments  were  accepted  by  the  Grand  Circle 
ivior  to  the  death  of  the  assured.  If  the 
undisputed  facts  showed  that  the  association 
was  liable  upon  the  beoeflt  eertlflcate,  then 
there  was  nothing  to  submit  to  the  Jury,  and 
the  directed  verdict  In  fSavor  of  plaintiff  was 
proper. 

[I]  The  apparent  default  in  the  payment 
of  the  assessments  of  James  J.  Patton  was 
waived  by  the  Grand  Circle  by  the  subse- 
quent receipt  and  acceptance  of  such  assess- 
ments, and  by  the  collection  and  retention 
of  subsequent  assesBments  up  to  the  time  of 
the  death  of  the  holder  of  the  certificate. 
Knights  of  Pythias  v.  Kallnakl,  163  U.  S.  289, 
16  Sup.  Ot  1047,  41  L.  Bd.  163;  Bailey  v. 
Mutual  Benefit  Aseodatlon,  71  Iowa,  689,  27 
N.  W.  770;  United  Workmen  v.  Smith,  76 
Kan.  S09,  92  Pac.  710;  Trotter  v.  Grand 
lodge  of  Iowa  Legion  of  Honor,  132  Iowa, 
513,  100  N.  W.  1099,  T  L.  R.  A.  (N.  8.)  569.  11 
Ann.  Cas.  533.  See,  also,  Iiathrop  v.  Modem 
Woodmen  of  America,  126  Pac.  1002.  It 
was  held  in  Bailey  v.  Mutual  Benefit  Associa- 
tion, supra,  that  when  the  amount  of  such 
an  assessment  was  received  prior  to  the 
death  of  the  assured  by  mistake,  the  real  ta- 
tentl<m  b^g  to  regard  the  certificate  as 
forfeited,  such  mistake,  if  made,  ,coald  not 
be  regarded  as  materlaL 

[I]  In  the  esse  at  bar  the  good  fftith  of 


the  member  In  maUi^E  the  psymoits  of  hli 
assessments  after  March^  1908,  when  It  to 
claimed  that  there  waa  a  technical  error,  lis 
not  Questioned.  It  Is  not  strange  that,  In 
the  important  transactions  of  the  local  cir- 
cle by  the  derk,  there  were  alight  varlatlona 
from  the  proceedings  mapped  out  by  the 
Grand  Circle.  In  receiving  and  forwarding 
assessments  from  membws  ot  the  local  drcl^ 
however,  the  clerk  acts  as  the  agent  of  the 
Grand  Glrde.  As  to  whose  acts  sudi  clerk 
performs,  or  of  whom  she  to  agent,  in  the 
transaction,  depends  more  upon  the  char- 
acter of  the  duties  performed,  than  upon 
any  dedaratlon  In  the  by-laws,  l^totter  r. 
Grand  Lodge  ct  Iowa  Leglfm  of  Honor,  su- 
pra; WhWum  V.  IndepMidait  Foresters.  44 
Or.  6iS,  6SS,  7S  Pac.  1067,  and  cases  tbne 
cited.  The  benefit  certificate  to  admitted  to 
have  been  tegularly  tosoed.  The  uncon- 
tradicted evidence  shows  that  the  rights 
thereunder  had  not  been  forfeited,  and  that 
James  J.  Patton,  at  the  time  of  Us  death, 
was  in  good  standing  In  the  order.  None  ot 
the  evidence  offered  Iv  defendant  taided  to 
show  otherwise ;  therefore  there  was  no  error 
in  the  Judgment  of  tiie  lower  court,  which 
is  affirmed. 

B1IBNBTT,  J.,  concurs  in  tlie  reantt. 


(66  Or.  41) 

UABQUAU  V.  RAT. 
rSapreme  Court  of  Oregon.    April  22,  1918.) 
L  PaiifcxpAL  AKD  Aoxm  (I  SI*)— Powra  of 

AtTOBNKT— EXKBCISB  OV  PoWEB—EFnCCT. 
Where  under  a  power  of  attorney  to  sell 
certain  real  property,  or,  "if  unable  to  mU,  to 
mortgage  the  property  for  the  pnrppee  of  rais- 
ing money  thereon,"  the  property  was  mortgag- 
ed for  the  benefit  of  the  grantor  of  the  power, 
there  was  no  lubsequent  power  to  convey  the 
proper^. 

[Ei.  Note^VoT  other  eases,  see  Principal 
and  Agent,  Cent.  Dig.  I  63;  Dec  Dig.  |  81.*) 

2.  Pbincipal  and  Aobitt  <|  28*)— Powaa  or 
Attobnbt— EbncisE— Tiiu. 

Where  a  power  conferred  on  the  attorney 
authority  to  sell,  or,  if  unable  to  sell,  to  mort- 
tntfe  the  property  to  raise  money  for  the  irran- 
tor  without  any  Unit  as  to  time,  he  was  re- 
quired to  exercise  the  power  within  a  reason- 
able time,  and  a  sale  made  more  than  10  years 
after  the  expiration  of  the  power  was  too  late. 

[Ed,  Note.~For  other  cases,  see  PrloHpal 
and  Agent,  Cent.  Dig.  I  60;  Dec.  Dig.  |  28.*] 

3.  Apfkaz,  and  ESnoB  (|  877*)— Right  to 
Allkob  Eaaoa. 

That  verdict  in  ejectment  was  for  defend- 
ant for  possession  only,  and  did  not  determine 
the  qnestlon  of  title  in  compliance  with  O. 
L.  I  829,  was  not  prejudicial  to  plaintiff,  nor 
an  error  of  which  he  could  complain  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3660-3572;  Dec.  Dig.  { 
877.*] 

Appeal  from  Circuit  Court,  Multnomah 
County ;  Henry  R  McGinn,  Judge. 

Action  by  P.  A  Marqnam,  Jr.,  against  W. 
H.  Bay.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Afllrmed. 


*For  other  «•••■  bm  bum  tonic  and  socUon  NUMBER  la  Dec.  Dig.  &  Am.  Dig.  K«r-Mo.  SerlM  *  R^'r  ladatw 
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This  Is  an  action  In  «]eetmait  to  recover 
\qt»  14,  16,  and  16,  block  13,  Willamette  ad- 
dition to  East  Portland.  Plaintiff  la  claiming 
title  from  Anna,  TOmmie,  and  Georgia  Blley, 
and  d^mdant  claims  title  as  a  purdiaaer  at 
a  shezUTs  sale  of  the  i»ropert7  for  the  col- 
lection of  delinqaent  taxes.  Plaintiff  in  es- 
tabllsfalng  his  title,  after  proving  record  ti- 
tle In  the  Bileys,  offered  In  evidence  copies 
of  powers  of  attorney,  executed  by  each  of 
the  Bll^  to  J.  F.  Sturgeon;  the  power  of 
attorn^  by  Georgia  Riley  bdng  In  the  fol- 
lowing language:  "Enow  all  men  by  these 
presents  that  I,  Georgia  Riley  nnmarrted  of 
the  county  of  Los  Angeles  and  state  of  Cal- 
ifornia, have  made,  coustttnted  and  appoint- 
ed and  by  tiieae  presents  do  make,  conadtuto 
and  appoint  J.  F.  Sturgeon  of  the  county  of 
Woodford  and  the  state  of  Illinois,  my  true 
and  lawfnl  attorney  for  me  and  in  my  name 
place  and  stead  and  for  my  use  and  benefit 
to  sell  and  convey  and  to  make,  sign  and  ex- 
ecute a  iffoiKr  deed  of  oonv^anc^  or  If  un- 
able to  sell  and  convey  lie  shall  have  power 
to  mortgage  said  property  hereinafter  de- 
scribed fOr  the  purpose  of  raising  money 
thereon  any  or  all  interest  or  claim  I  may 
have  In  and  to  all  of  lot  numbered  fourteen 
(14),  in  block  thirteen  (13),  In  Willamette  Ad- 
dition to  the  (dty  of  Oast  Portland,  In  Uiflt- 
nomah  county,  state  of  Oregon,  as  per  map 
or  plat  on  file  In  the  Auditor's  office  of  said 
coun^  and  state.  Giving  and  granting  un- 
to my  said  attorney  fall  power  and  author^ 
Ity  to  do  and  perform  all  and  every  act  and 
thing  whatsoever  requisite  and  necessary  to 
be  done  in  and  about  the  premises,  aa  fully 
to  all  Intenta  and  purposes  as  I  might  or 
could  do  If  puaonally  present  hereby  rati- 
fying and  confirming.  •  •  • "  (Dated  Oc- 
tober 17,  1889.  Signed  and  sealed.)  There- 
after, on  February  24,  1900,  the  said  Stur- 
geon, as  such  attorn^  In  fact,  uid  by  vir- 
tue of  said  powers  of  attorn^,  executed  a 
mortgage*  upon  the  lots  In  favor  of  Isaac  B. 
Hamnwrs  for  the  sum  of  f 75.  On  May  21, 
1909,  plalnttfl  piuchased  the  lots  from  the 
attorney  in  fact  for  175,  and  with  the  deed 
received  a  cancelation  of  the  said  mortgage, 
bearing  that  date.  When  the  deed  from 
the  attorney  In  fact  to  the  plaintiff  was  of- 
fered in  evidence,  the  defendant  objected 
thereto  for  the  reasons  that  "It  was  exe- 
cuted by  an  agent  more  than  10  years  after 
the  a^cy  was  created,  and,  further,  there 
was  nothtog  In  the  record  to  show  that  the 
power  of  attorney  was  not  exhausted  before 
the  execution  of  the  deed.  •  *  *  "  At  the 
close  ot  plaintiff's  evidence,  defendant  moved 
for  a  directed  verdict,  in  his  favor,  which 
was  allowed ;  and  from  a  Judgment  thereon 
plaintiff  appeals. 

H.  H.  Rlddell,  of  Portland,  for  appellant 
W.  L.  Cooper,  of  Portland,  for  respondent. 

BAKIN,  J.  (after  stating  the  facte  as 
above).  There  la  but  one  question  presented 


REPORTER  (Or. 

<tn  the  appeal,  namely:  Are  the  powers  of 
attorn^  snffidtmt  to  antiiorlse  the  deed  by 
Sturgeon  as  attorney  In  fact  for  the  Rileys 
to  the  plaintiff?  It  not,  the  Judgment  must 
be  affirmed. 

There  are  two  serious  objections  to  the  u- 
erdse  by  Stnrgeon  at  this  time  of  the  power 
conferred:  (1)  The  power  granted  ssons  to 
have  been  fully  exercised  by  him  In  1900; 
and  (2),  where  the  time  wltUn  which  the 
power  Is  to  be  exerdsed  ia  not  fixed  in  the 
Instrument,  It  must  be  exercised  within,  a 
reasonable  time.  Mr.  Chief  Justice  Strafaan 
in  the  case  of  Coulter  v.  Portland  Trust  Com- 
pany, 20  Or.  479,  28  Pac.  66S,  27  Pac.  206^ 
quodng  firom  Gouldy  v.  Metcal^  76  Tex.  4S6, 
12  S.  W.  830,  16  Am.  St  Rep.  012,  says: 
"  The  language  used  in  the  ^ant  of  gmeral 
power  is  certatoly  very  comprehensive  but 
the  establiahed  rule  of  construction  Umite 
the  authority  derived  by  the  general  grant  of 
power  to  the  acts  authorized  by  the  terms 
employed  In  granting  the  special  powers. 
When  an  anthoiity  la  conferred  upon  an 
agent  by  a  formal  Instniment,  as  by  a  pow- 
er of  attorney,  there  are  two  rules  of  con- 
struction to  be  cartfully  attended  to:  (U 
The  meaning  of  the  general  worda  In  the  in- 
strument will  be  restricted  by  the  context, 
and  conatrued  accordingly.  ^  The  authoE^ 
Ity  will  be  construed  ^xlctly,  so  aa  to  ex- 
clude the  exerdae  of  any  power  which  is  not 
warranted  either  by  Uie  actual  terms  used, 
or  as  a  necessary  means  of  executing  tiie  au- 
thority with  effect'  ElweU's  Rvans,  Ag. 
204;  Reese  t.  Medlock,  27  Tex.  120  EBlAm. 
Dec.  611]." 

[1]  The  terms  of  this  power  must  be  con- 
strued in  the  light  of  the  context  as  well  as 
of  the  words  creating  the  power.  Omlttiog 
the  qualifying  words,  tiie  danae  reads  that 
Uie  attorney  la  appointed  "for  me  and  in  my 
name  *  •  •  and  for  n^  use  and  ben^t 
to  sell  and  convey  *  *  *  or  (If  unable 
to  sell)  *  *  *  to  mortgage  said  property 
*  *  *  for  the  purpose  of  ralidng  moD^ 
thereon."  This  clear^  means  be  is  to  sell 
or  mortgage  the  lot  In  order  to  raise  money 
for  Georgia  Riley.  When  be  has  raised  the 
money,  he  has  exhausted  the  power  and  bis 
authority  to  sell  is  terminated.  So  far  aa 
appears  here,  the  whole  purpose  of  the  pow- 
er has  been  accomplished  in  the  raising  of  the 
money  on  the  mortgage.  It  is  said  In  Claik 
&  Skylea  on  Agency,  p.  514 :  "All  powers  con- 
ferred uimn  an  agent  by  a  formal  instrument 
are  to  receive  a  strict  interpretetion,  and  the 
authority  Is  never  extended  by  Intendment  or 
construction  beyond  that  which  Is  given  in 
terms  or  ■  is  necessary  for  carrying  the  au- 
thority into  effect,  and  the  authority  must 
be  strictly  construed.  This  rule  has  been 
well  stated,  as  follows:  'A  formal  Instro- 
ment  delegating  power  Is  ordinarily  subject- 
ed to  strict  Interpretation,  and  the  author 
ity  is  not  extended  beyond  that  which  Is 
given  in  terms^  or  whidi  la  neceasary  to 
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cuTj  Into  effect  that  wblA  la  expresriir 
Ctren.'  *  *  *•  The  guiding  principle  In 
the  constrnctlon  of  powers  is  to  be  derived 
from  a  consideration  of  the  result,  which  the 
agent  or  depositary  of  power  is  appointed  to 
accomplish.  When  a  conrt  Is  called  npon  to 
conatme  a  written  authority,  its  first  duty 
Is  to  ascertain  what  intention  or  purpose  the 
principal  had  in  view  when  he  gare  the  au- 
thority to  the  agent;  and,  when  that  has 
been  ascertained,  the  power  la  to  be  con- 
stmed  so  as  to  effect  that  purpose,  If  pos- 
sible, instead  of  defeating  it."  General 
words  do  not  confer  general  power,  but  are 
limited  to  the  purpose  for  which  the  author* 
ity  is  given,  and  are  restricted  to  what  is 
necessary  for  the  proper  performance  of  the 
particular  act  authorized.  Also,  this  Is  a 
question  for  the  court  It  la  said  by  the 
some  authority  (page  616) :  "When  authority 
has  been  conferred  upon  an  agent  by  a  for- 
mal written  Instmnient,  it  becomes  a  ques* 
lion  of  law  for  the  court  to  decide  what  pow- 
ers have  thus  been  given   to  tbe  agent; 

*  *  *  and  since  the  construction  of  writ- 
ings belongs  to  the  court,  and  not  to  the  ju- 
ry, the  fact  and  scope  of,  the  agency  are  in 
such  cases  gueatlona  of  law.  and  are  properly 
decided  by  tbe  judge."   See,  also,  Bowstead 

'oa  Agency,  p.  68. 

[2]  Tbe  power  of  attorney  does  not  limit 
tbe  time  wlthla  which  the  act  may  be  done. 
Therefore  It  must  be  done  within  a  reasona- 
ble time,  where  the  act  is  but  a  single  act  or 
an  alternative  one.  It  is  said  In  Clark  A 
Skyles  on  Agency,  p.  542:  **If  nothing  Is 
said  In  the  power  as  to  the  time  of  sale,  then 
the  agent  may.  In  good  faith,  exercise  his 
discretion  In  selling  at  such  time  as  be  hon- 
estly beUeves  will  best  subserve  the  Interests 
of  his  prlDclpaL  Be  cannot  exercise  sndi 
discretion,  however,  to  sell  at  a  very  remote 
date  from  the  time  of  his  employment 

•  *  *"  In  this  case  10  years  after  tbe 
dat*  of  the  creation  of  the  agency  is  cer^ 
talnly  too  remote  for  its  exercise  when  the 
pow«  Indicates  that  its  pnrpose  Is  to  raise 
UMHiey  speedily,  and  the  attorney  in  fact 
had  no  aotbority  to  execute  the  deed  offered 
In  flvidMioe  in  the  name  of  bis  principals; 
and,  as  Id  ejectment  cases  the  plaintiff  must 
reoover  oa  the  stroigth  of  Ills  own  title,  ver- 
dict waa  properly  directed  for  the  defendant 

{!]  Plaintiff,  as  an  afterthonght,  suggests 
tD  Oils  court  tor  tb»  first  time  that  the  form 
of  Terdlct,  being  for  defendant  only,  does 
not  ctmtotm  to  section  829,  I*  O.  L.,  and  that 
it  was  reversible  error;  bnt  this  la  not  aih 
signed  as  error,  nor  Ifl  it  reversible  on  ap* 
peal  by  the  i^lntitt.  Snbdlvlsimi  2  of  sec- 
tton  329,  li.  O.  Ij.,  taken  in  comieetton  with 
■ectkm  837,  L,  O.  U,  rentes  to  the  effect  ot 
tbe  verdict  and  jud^ent  therera.  Plaintiff 
la  not  prejudiced  thereby.  Tbe  Judgment  In 
tbla  ease  cannot  have  Oui  conclnsive  effect 
provided  by  these  seettons,  bnt  It  la  not  an 
error  tnm  which  plaintiff  can  appeaL  See 


Hoover  V.  King,  43  Or.  2S1.  72  Pae.  880.  65 
L.  R.  A.  790,  09  Am.  St  Rep.  764;  Bommer 
v.  Gompton,  62  Or.  178.  09  Paa  124,  1066. 
The  jvigmioA  la  alBnned. 

(IT  Okl.  ITS) 
RAHL  V.  HARLOW  STATB  BANK  et  bL 
(Supreme  Court  of  Oklahoma.  April  4. 1913.) 

Appbax.  ahd  EBBoa  (f  113*)  —  Apfkalabui 
Obdes— Setting  Abide  Dxtault. 

An  order  aetting  aalde  a  judgment  by  de- 
fault And  permitting  the  defendant  to  anawer 
and  make  defense,  ia  not  appealable. 

[Ed.  Note.— For  other  caaea.  aee  Appeal  and 
Error,  Cent  Dig.  H  768-7%;  Dec  Dig.  | 
113.*] 

CommlBsIoner's  Opinion.  Division  No.  % 
Error  from  Stephens  County  Court;  W.  H 
Admire,  Judge. 

Action  by  John  Rahl  against  the  Harlow 
State  Bank  and  O.  R.  HcKInney.  cashier. 
From  an  order  vacating  a  default  Judgment 
againat  tbe  defeudanta,  {Oalntlff  brings  er- 
ror. Dismissed. 

B.  XL  Uorrls  and  Wilkinson  &  Morris,  all  ot 
Duncan,  for  plaintiff  In  error.  Bums  & 
Sltton,  of  Duncan,  tor  deffendanta  In  error. 

BOSSBR.  O:  John  Rahl  brought  an  action 
againat  the  Harlow  State  Bank  and  others, 
and  obtained  Judgment  by  default  against 
the  Harlow  State  Bank  on  tbe  4th  of  April* 
1010.  On  the  13th  of  Hay,  lOlO,  this  pro- 
ceeding was  begun  tor  the  purpose  of  having 
the  Judgment  set  asld&  On  tbe  12th  of 
July  tbe  Judgment  was  set  aside,  and  this 
appeal  is  from  the  Judgment  or  order  set- 
ting sside  tbe  former  Judgment  in  the  case 
of  Rahl  against  the  Harlow  State  Bank. 

This  Is  not  an  appealable  (urder.  The  quea- 
tlott  has  been  betore  this  court  a  number  of 
times,  and  the  question  is  well  settled.  Low 
ft  Byars  v.  Spronls,  24  OkL  290,  106  Pac. 
1038;  Moody  v.  Freeman  ft  Wllllama.  24 
OkL  701,  104  Pac  30;  Haddle  v.  Beavers, 
24  OkL  703,  101  Pac.  909;  .Sltna  Building  ft 
Loan  Aaa'n  v.  Wllllama.  26  OkL  191. 108  Paa 
1100;  Moody  v.  Freeman-Slpes  Co.,  20  OkL 
600,  118  Pac  134.  The  order  setUng  aside 
the  former  judgment  merely  reopened  the 
case  for  the  purpose  of  permitting  tbe  de- 
feudant  to  make  its  defense. 

The  appeal  should  therefore  be  dismissed. 

PER  CURIAM.  Adopted  In  wbola 

(17  OkL  US) 
MISSOURI,  K.  ft  T.  RT.  CO.  v.  PETERS. 
(Soprcme  Coart  of  Oklahoma.  April  4»  191&) 

(ByttmbUM  »y  Ike  Court.) 
1.  Cabbiebb  (8  228*)— LiVB  Stock  SHmmn 

— NaaLlQBnCE— PBESUICPnOKS. 

In  an  action  against  a  terminal  carrier  for 
damage  to  a  ahipm^nt  over  coooecting  Uiiea,  the 
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rule  "that  proof  that  the  sbipment  was  ia  ^od 
coodiUoD  -wbea  delivered  to  tlie  initial  carrier 
and  in  damaged  conditioD  vhea  received  fron 
the  terminal  carrier,  raises  a  presumption  of 
negligence  against  such  termiDal  carrier  which 
places  the  burden  on  it  to  prove  that  such  dam- 
age did  not  occur  on  its  lines,"  does  not  apply 
In  shipments  of  live  stock  where  the  shipper  or 
his  agent  accompanies  the  shipment  under  a 
contract  to  look  after  and  care  for  the  stock. 
In  such  cases  the  shipper  is  In  as  good  posi- 
tion as  the  carrier  to  Imow  vhere  the  damage 
occurred,  and  the  law  places  the  harden  npou 
bim  to  show  where  it  occurred. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  11  957-960;  Dec.  Dig.  8  22a*] 

2.  Cabbikbs  (8  177*)— Neouoenck  of  Initial 

CaBBIEK— LlABILITT  OF  TEBUINAI.  CARBIEB. 
In  the  absence  of  any  Joint  traffic  arrange- 
moit,  whereby  connecting  carriers  act  In  part- 
nership or  as  the  agent  of  one  another  in 
the  handling  of  freight,  the  terminal  carrier  is 
not  liable  for  damages  sustained  on  the  lines 
of  the  Initial  carrier. 

[E}d.  Note^For  otlier  casei,  see  Carriers, 
Gent  Dig.  H  77^-789.  791-80S:  Dec.  Dig.  | 
177.*] 

OommiBslonera*  Oplnlcm,  DItIbIoh  No.  2. 
Error  from  Tolsa  Ccnmty  Court ;  N.  J.  Gnb- 
ser,  Judge. 

Action  by  Carrie  U.  Peters  against  tbe 
Missouri,  Kansas  &  Texas  Railway  Company. 
Jndgment  for  plainttfT,  and  defendant  brings 
error.  Reversed. 

Clifford  L.  JackBon,  W.  R.  Allen,  and  M. 
D.  Green,  all  of  Muskogee,  for  plaintiff  In 
error.  J.  S.  Severson,  of  Broken  Arrow^  for 
defendant  In  error. 

HARRISON,  C.  This  was  an  action  by 
Carrie  M.  Peters  against  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  for  damages 
done  to  a  shipment  of  live  stock  and  some 
v^etables  and  canned  fralt  shipped  in  tbe 
same  car.  The  plaintiff  sued  for  flS7  and 
obtained  Judgment  for  ftSO.  The  Items  of 
damage  were:  Loss  of  one  horse,  $126;  26 
bushels  of  potatoes,  valued  at  $25 ;  25  cans  of 
fruit,  $5;  one  overcoat,  $25;  one  gun.  $4. 
As  to  what  Items  were  covered  by  the  other 
$8  to  make  out  $187  does  not  appear  from 
the  bill  of  particulars.  Plaintiff  sued  on  a 
contract  by  wblch  the  defendant  agreed  to 
transport  the  goods  In  question  from  Kansas 
City,  Mo.,  to  Broken  Arrow,  Okl.,  at  the  rate 
of  41  cents  per  hundred,  and  allied  that  de- 
fendant undertook  said  shipment  as  the  con- 
necting carrier  of  the  initial  carrier,  caitcago 
&  Northwestern  Railway  Company  and  Cbl- 
cage,  St  Paul,  Minneapolis  &  Omaha  Rail- 
way Company ;  that  the  goods  were  in  good 
condition  when  delivered  to  the  Initial  car- 
rier, but  that  one  of  the  horses  was  dead, 
the  canned  fruit  and  Tegetables  frozen,  and 
overcoat  and  gun  missing,  when  delivered  to 
consignee  at  destination.  Tbe  railway  com- 
pany appealed  form  the  Judgment  upon  11 
specifications  of  error  which  are  discussed  In 
the  brief  under  four  separate  heads.  It  de- 
veloped at  the  trial  that  the  shipment  In 
question  started  at  McHenry,  IlL,  billed  to 


Broken  Arrow,  Okl.,  and  was  handled  by 
three  different  carriers,  namely,  Chicago  ft 
Northwestern  Railway  Company,  the  initial 
carrier,  from  McHenry,  III.,  to  ConncU  BlufBi; 
Iowa,  and  from  Council  Bluffs  over  the  Bn»^- 
lington  route  to  Kansas  City.  From  Kansas 
City  to  Broken  Arrow,  Okl.,  by  the  Missouri, 
Kansas  &  Texas  Railway  Company.  The  In- 
itial contract  was  made  at  McHenry,  111^ 
with  the  Chicago  &  Northwestern,  in  which 
It  was  agreed  that  the  goods  would  be  deliv- 
ered to  the  shipper  at  Broken  Arrow.  OU. 
Tbe  shipment  was  received  on  the  nnrllngton 
route  at  Council  Bluffs  and  from  there  carried 
to  Kansas  City  under  the  initial  contract,  but 
at  Kansas  City  tbe  Mlssonrl,  Kansas  &  Tex- 
as Railway  Company  made  a  new  contract 
for  tbe  shipment  over  Its  lines  from  Kansas 
City  to  Broken  Arrow,  and  the  snit  ma 
brought  on  this  last  contract 

The  evidence  foils  to  show  any  violatiwi 
of  this  contnuA  on  tlte  part  of  the  defendant 
carrier,  and  fails  to  show  any  negUgtmce 
further  than  a  possible  concurring  negligence 
as  to  some  of  the  goods,  on  the  part  ct  de- 
fendant, from  whlds  the  alleged  damages  re- 
sulted. The  cause  tras  tried  and  tbe  verdict 
evidently  rendered  np<si  the  theory  that  the 
goods  being  delivered  In  good  order  to  the 
initial  carrier,  and  being  in  a  damaged  condi- 
tion whea  delivered  to  the  comdgnee  tqr  the 
terminal  carrier,  raised  a  presnmptlan  fbat 
the  damage  was  sustained  on  the  lines  of  the 
terminal  carrier,  ai^  placed  the  burden  vpoa 
such  carrier  to  overcome  sudi  presunvtion. 
The  plaintiff  eontoided  that  satdi  was  the 
rule  of  law,  and  the  court;  at  plalntlfTs  re* 
quest,  instructed  the  Jury  to  the  ^ect  thst 
"the  burden  of  proof  is  <m  mtdtk  connecting 
carrier  to  rebut  such  prima  fade  presump- 
tion of  deUvery  in  good  tnder  or  to  show 
that  tbe  damages  or  loss  occurred  before  it 
reached  its  lin&"  As  a  ^leral  proposltlni 
of  law,  this  Instmction  is  cwreet  In  ship- 
ments over  connecting  lines  whore  it  Is  shown 
that  there  eidsts  a  partnership  or  Joint  an- 
dertalclng  on  the  part  of  sncft  connecting 
lines  to  ddlver  freight  received  by  ^tho- 
line ;  bat  in  the  case  at  bar  there  is  nothing 
in  the  record  whidi  tends  to  show  any  agree- 
ment or  partnership  or  contract  to  act  con* 
Jointly  upon  the  part  of  defendant  company 
with  the  initial  carrier.  In  fact,  the  record 
shows  conclusively  that  no  such  relation  ex- 
isted, and  that,  before  the  defendant  com- 
pany took  charge  of  the  sbtpment,  it  requir- 
ed the  plaintiff  to  sign  a  new  contract  of 
shipment  limiting  its  liability  to  Its  "own 
lines. 

[1]  And,  aside  from  this,  there  is  a  clear 
and  well-defined  exception  to  the  general  rule, 
as  to  which  the  authorities  are  practically 
In  harmony,  viz.,  that  In  a  shipment  of  live 
stock  accompanied  by  the  shipper  or  by  an 
agent,  as  was  true  in  tbe  case  at  bar,  tbe 
presumption  under  the  general  role  ts  re- 
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moved,  and  tbe  bnrdan  li  niMn  tbe  ablpp^ 
to  Bbow  which  line  wu  guilty  of  negUgenoe. 
This  rale  is  based  upon  the  yecy  sound  the* 
ory  that  the  shipper  being  with  the  itock, 
and  bavins  nnder  definite  contract  assumed 
complete  control  over  tbe  management,  water- 
ing and  feeding  of  tbe  stock  and  caring  for 
them.  Is  supposed  to  know  where  tbe  negli- 
gence occnrred,  and  the  law  places  the  bur- 
den upon  him  to  show  where  it  occurred. 
Tbe  rule  is  announced  In  3  Hutchinson  on 
Carriers,  |  1357,  as  followa:  "But  where,  as 
is  frequently  the  case,  the  shipper  accom- 
panies bis  live  stcMdE  for  the  purpose  of  car- 
ing for  it  daring  tbe  transportation,  the  same 
rule  as  to  tbe  burden  of  proof  Is  hkd  not  to 
apply.  The  stock  Is  not  in  the  carrier^  ezr 
elusive  control  or  custody,  nor  are  bis  means 
of  Information  superior  to  those  of  tbe  ship- 
per, who  is  In  a  position  to  know  as  well  as 
tbe  carrier  of  tbe  causes  which  prodaced  the 
injury.  In  oi^der,  therefore,  that  the  shipper 
who  accompanies  his  live  stock  may  recover 
fo^^  Injuries  received  by  it  during  the  trans- 
portation, he  must  not  only  show  that  he 
himself  was  free  from  ne^gence,  but  that 
the  injuries  were  caused  by  a  breach  of  du- 
ty on  tbe  part  of  tbe  carrier."  This  rule  is 
recognized  and  followed  In  Bartelt  v.  Ore. 
R.  &  N.  Co.  (1910)  57  Wash.  16,  106  Pac.  487, 
136  Am.  St  Rep.  958;  S.  L.  ft  S.  F.  Ry.  Co. 
V.  Wells  (1007)  81  Ark.  460,  99  S.  W.  534; 
AO.  Coast  Line  B.  Co.  v.  Dexter  (1905)  00 
Fla.  180,  39  South.  634,  lU  Am.  St  Rep.  116; 
Wilke  V.  IlUnois  Central  B.  Co.  (1911)  153 
Iowa.  695, 133  N.  W.  746 ;  by  the  same  court 
In  Hosteller  v.  Iowa  Central  Ry.  Co.  (1911) 
153  Iowa,  890,  133  N.  W.  749 ;  IlUnols  Cen- 
tral R.  Go.  V.  Word  (1912)  148  Ey.  229,  147 
S.  W.  949;  Texas  &  Pac.  Ry.  Co.  v.  Scofl^n 
&  Brown  (1905)  40  Tex.  Civ.  App.  526.  90 
S.  W.  621.  See,  also,  authorities  dted  in 
notes  to  AtL  C.  R.  Co.  v.  Riverside  Mills, 
31  Ii.  R.  A.  (N.  S.)  Ill,  112. 

Aside  from  tbe  rule  in  tbe  foregoing  au- 
thorities, tbe  record  In  tbe  case  at  bar  shows 
conclusively  that  tbe  horse  in  question,  was 
not  in  good  condition,  but  bad  been  severely 
injured  before  the  shipment  was  received  by 
defendant  When  plaintiff  made  out  a  claim 
for  the  damages  sustained  to  tbe  shipment 
In  question,  her  husband  and  appointed  agent 
made  affidavit  as  to  where  and  bow  the 
shipment  was  damaged,  which  in  part  is  aa 
follows:  "At  a  point  about  25  miles  before 
reaching  Council  Bluffs,  one  horse  got  down, 
and  affiant  was  unable  to  get  him  up.  Af- 
fiant farther  states  that  the  conductor  of 
said  train  was  duly  notified  and  requested  to 
stop  said  train,  and  allow  him  to  get  said 
horse  up,  all  of  which  he  refused  to  do.  As 
a  result  of  being  down  and  trampled  upon 
said  horse  died  in  transit,  and  was  removed 
from  said  car  at  Muskogee.  Affiant  furtber 
states  that  while  at  Coandl  Bluffs  said  car 
containing  said  goods  was  in  a  collision  with 
another  car  and  as  a  result  tbe  door  of  car 
THo,  10602  was  knod^ed  off,  and  said  door 


RT.  CO.  V,  PETERS  527 

was  not  replaced  for  a  period  of  about  two 
hoars*  thus  ocpoeing  the  contents  of  the  car 
to  the  weather  and  allowing  the  same  to 
freeze,  resulting  In  a  total  loss  of  25  bushels 
of  potatoes  of  tbe  value  of  $25  and  25  cans 
of  fruit  of  the  value  of  96."  This  witness 
testifled  at  the  trial  as  foUows:  "Q.  What 
did  you  do,  didn't  you  swing  him  to  the  top 
of  the  car?  A.  Not  until  I  reached  Council 
BIuffK  Q.  He  couldn't  stand  up  by  himself, 
could  he?  A.  No.  Q.  And  be  was  In  that  con- 
dition when  delivered  to  the  M.,  K.  &  T.  R. 
B.7  A.  Yes,  sir.  Q.  And  be  died  before  be 
got  to  Muskogee?  A.  Died  at  Muskogee  In 
tbe  yards.  Q.  From  Injuries  received  on  the 
Ghlngo  M<nthwe8teni  B.  B.?  A.  Yes,  sir." 
Tbe  testimony  furttier  shows  that  the  weath- 
er was  Ttfy  cold  dnrinc  the  route;  that  the 
car  door  was  bursted  <Q>en  at  Council  Bluffs, 
and  the  contents  of  tbe  car  exposed  to  the 
weatliar  for  about  two  'hours  before  tbe 
door  was  nailed  up.  As  to  wfiat  was  done 
In  reference  to  closing  the  car  door,  the  same 
witness  testifled:  "Q.  Now,  tbe  trainman 
asked  you  if  It  would  be  satisfactory  to  nail 
the  door  on  with  tbe  cleats  tbe  way  he  did? 
A.  Yes,  sir.  Q.  And  you  said  It  would  be 
in  order  not  to  be  delayed?  A.  Yes;  for  1 
didn't  want  to  be  delayed  la  the  cold.  Q. 
And  you  accepted  tbe  car  the  way  they  fixed 
it  in  order  to  go  on?   A-  Yes,  sir." 

Under  this  undisputed  testimony  and  un- 
der tbe  provisions  of  the  shipping  contract 
between  plaintiff  and  defendant  which  con- 
stituted the  plaintlfTs  husband  as  her  agent 
to  accompany  the  shipment,  giving  him  com- 
plete control  and  management  of  same,  and 
under  bis  own  testimony  that  he  had  no  com- 
plaint to  make  aa  to  the  treatment  be  re- 
ceived :^om  the  employes  of  tbe  defendant 
company.  It  was  orror  both  under  the  law 
and  the  facts  in  thla  case  for  the  court  to 
Instruct  the  Jury  that  proof  of  the  goods  be- 
ing delivered  to  tbe  initial  carrier  In  good 
condition  raised  tbe  presumption  whldi  plac- 
ed the  burden  upon  tbe  defendant  to  show  that 
the  damage  did  not  occur  on  its  lines.  This 
is  especially  true  of  tbe  damage  done  to  the 
boiaw.  As  to  Just  where  tbe  fruit  and  pota- 
toes were  frozen  tbe  evldrace  is  not  condu- 
slve,  nor  Is  It  conclusive  as  to  whether  they 
were  damaged  by  concurring  acts  of  negli- 
gence on  tbe  part  of  d^endant  There  might 
be  possible  grounds  tot  conflicting  inferenc- 
es In  this  regard  such  aa  to  Justify  tbe  sub- 
mission of  such  facts  to  the  Jury  under  proper 
instruction.  But  as  to  the  lose  of  tbe  horse, 
the  error  Is  so  clearly  prejudicial  that  the 
Judgment  must  be  reversed.  As  to  tbe  value 
of  the  overcoat  the  evidence  being  that  it 
was  not  the  property  of  plaintiff,  the  court 
very  properly  eliminated  that  from  consid- 
eration. 

[2]  We  are  not  JustlQed  In  holding  a  ter- 
minal carrier  liable  for  damages  received  on 
the  lines  of  the  Initial  carrier  under  tbe  con- 
ditions Involved  In  tbe  case  at  bar;  for  the 
rule  is  well  settled  that  In  the  abaenoe  of  anjr 
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jolat  tnfflc  arraDgement,  wbereby  coDnecUng 
carriers  act  In  partnersb^  or  as  Uie  agent  of 
eadt  other  In  the  handling  aC  frdght,  the 
terminal  carrier  la  not  llahle  for  damagea 
sustained  on  the  lines  of  the  initial  carrier. 
And  this  rule  Is  especially  api^lcable  where 
there  Is  no  pro  rata  abarlng  of  freight  diarg- 
es  made  under  the  Initial  contract,  and  where 
the  tennlnal  carrier  refuses  to  recetve  a  ship- 
mmt  under  the  initial  contract,  but  recelTes 
same  nnder  a  new  contract;  whereby  it 
makes  its  own  rates  and  eollecta  its  own 
chai^,  and  limits  Its  liabilities  to  its  own 
Unee.  See  authorities  cited  in  notes  to  At- 
lantic a  Xu  R.  do.  T.  SlTerside  Mills,  SI  L. 
R.  A.  (N.  B.)  Mr-98.  See,  aUo,  Carson  r.  Har- 
ris, 4  Or.  Greene  (Iowa)  616;  AnChor  IJne  v. 
Dater,  68  lU.  360;  also,  Roy  t.  Chesapeake 
&  Ohio  By.  Co.,  61  W.  VaJ  «ie»  07  S.  B.  39, 
31  U  U.  A.  <N.  8.)  1;  AtL  G  U  R.  Co.  T. 
Riverside  Uills,  210  tT.  S.  186,  81  Snp.  Ct 
164,  6S  L.  Ed.  167,  81  I..  R.  A.  (N.  8.)  7; 
Adams  Express  Co.  t.  Cnminger,  dedded  by 
United  States  Supreme  Court  Jan.  0,  1018, 
and  reported  in  226  U.  8.  481,  S3  Snp.  Ct 
148,  57  li.  Ed.  — . 

Under  the  facts  In  this  case,  the  foregoliu; 
anthorttles,  and  the  reuons  her^  given,  the 
Judgment  la  reversed  and  the  cause  re* 
manded. 

PER  CURIAM.  Adopted  in  whola 


(n  Okl.  IM) 

BURCHAM  V.  EDWARDS  et  aL 
(SwKBie  Court  of  Oklahoma.  April  4, 1013.) 

(Syllaiui  hy  the  Court.) 

New  Tbial  (|  H6*)— Motion— Time,  or  Fn.- 
ina. 

The  filiog  of  a  written  motion  for  a  new 
trial,  containing  the  jgronnds  therefor,  with  the 
clerlt  of  the  court  in  which  a  case  has  been 
tried,  within' three  days  after  tlie  verdict  or 
decision  was  rendered,  is  a  aafficient  compli- 
ance with  the  statute  as  to  the  time  within 
which  an  application  for  a  new  trial  must  be 
made  without  an  actual  presentation  of  such 
motion  to  tiie  court  within  the  three  days. 

[Ed.  Note.— For  other  rases,  see  New  Trial, 
Gent  Dig.  II  238,  288%,  240,  241;  Dec  Dig.  I 
116.*] 

Oommissloners^  Oiitolon,  Division  No.  2. 
Error  from  District  Court,  Wagoner  County ; 
B.  a  Allen,  Judge. 

Action  by  Ulysses  M.  Burcham  against  W. 
F.  Edwards  and  Nathaniel  Peters.  Judg- 
m«it  for  plaintiff,  and,  from  an  order  grant- 
ing  a  new  trial,  plalntifl  brli^  error.  Af- 
Srmed. 

Lex  V.  Deckard,  of  Okmulgee,  and  W.  D. 
Bynum,  of  Indianapolis,  Ind.,  for  plaintiff 
In  error.  I.  J.  Holt,  of  Broken  Arrow, 
and  Stuart,  Cnice  &  Gilbert,  of  Oklahoma 
City,  for  defendants  in  error. 

HARBISON,  a  This  action  was  brought 
by  the  plaintiff  In  error,  as  plaintiff  below, 


who  obtained  a  Judgment  agalnat  deitaidaDiB 
In  error,  as  deffflidanta  below,  Octob^  Zi, 
IOIOl  At  noon  of  October  27Ui,  oourt  ab- 
Joumed  for  a  few '  days,  but  not  for  the 
term.  On  the  afternoon  of  October  27tfa, 
defendants  filed  motion  for  a  new  trial 
among  the  papers  In  the  case  with  the  dork 
of  the  district  court  The  motiCHl  remained 
among  the  papers,  but  was  never  called  up 
by  the  moving  party,  nor  was  the  attmtloa 
of  oppoeing  counsel  ma  the  court  called  to 
It  during  the  remainder  of  the  term,  but  at 
a  subsequent  term,  whidi  was  held  by  a  dif- 
ferent Judge  to  the  one  who  tried  the  case  in 
February,  1011,  the  motltm  was  called  up 
and  presented  by  d^endant  Plalntifl  filed 
motion  to  dismiss  d^oidanf  s  motion  on  the 
ground  that  the  application  for  a  new  trial 
had  not  been  made  at  the  term  and  within 
three  days  after  the  Judgment  had  been  zen* 
dered.  The  court  overruled  plaintiff's  mo- 
tion to  dismiss  and  sustained  defendant's 
motion  for  a  new  trial.  Both  these  aaatgn- 
ments  are  involved  In  tiie  question  whether 
the  mere  filing  of  the  motion  for  a  new  trial 
In  the  clerk's  office,  without  calling  the 
court's  attention  to  such  motion  on  tliat  day 
or  at  any  subsequent  day  during  the  term, 
was  a  suffldoit  compliance  with  section  5827. 
Comp.  Laws  1009,  which  requires  the  appli- 
cation to  be  made  at  the  term  and  within 
three  days  after  Judgment.    Said  section 

5827  reads:  "The  application  for  a  new 
trial  must  be  made  at  the  term  the  verdict, 
report  or  decision  Is  rendered,  and,  except 
for  the  cause  of  newly  discovered  evidence, 
material  for  the  party  applying,  which  he 
cooid  not,  with  reasonable  diligence,  have 
discovered  and  produced  at  the  trial,  shall 
be  within  three  days  after  the  verdict  or  de- 
cision was  rendered,  unless  unavoidably  pre- 
vented."   Section  4198,  Stat  1893.  Section 

5828  reads:  "The  application  must  be  by 
motion,  upon  written  grounds,  filed  at  the 
time  of  making  the  motion.  The  causes 
enumerated  in  subdivision  two,  three  and 
seven  of  section  6825,  must  be  sustained  by 
affidavits,  showing  their  truth,  and  may  be 
controverted  by  affidavits."  Section  4199, 
Stat  1803. 

Plaintiff  In  error  contends  that  this  stat- 
ute requires  more  to  be  done  at  the  term 
and  within  three  days  after  judgment  than 
the  mere  filing  of  a  motion  In  the  clerk's 
office.  The  gist  of  the  L-outentlon  Is  that 
the  statute  requires  two  things  to  be  done: 
That  It  requires  the  filing  of  written  grounds 
for  the  mo^on,  either  in  open  court  or  In 
the  clerk's  office,  and  then  the  presentation 
of  such  motion  within  the  time  and  at  the 
term,  and  that  the  mere  filing  of  the  written 
grounds  In  the  clerk's  office  would  not  pre- 
serve the  rights  of  the  movant,  unless  the 
motion  was  formally  made  to  the  court  or 
unless  the  court's  attention  was  called  to  It 
In  some  way  during  the  term  and  within  the 
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time.   TUs  may  have  beat,  and  we  most 
cohccde  In  all  probability  was,  the  orlgtnal 
intention  of  the  lawmakers.    A  nnmber  of 
states  hare  followed  tbc  Tiew  embodied  in 
this  contention,  as,  Montana,  Indiana,  New 
York,  Kentockj.   Bat  tbis  Identical  qnestion 
was  before  the  Conrt  of  Appeals  of  Kansas 
In  the  case  of  Freelove  t.  Gonld,  3  Kan.  App. 
750,  45  Paa  454,  tn  wblch  the  court  said: 
"The  proposition,  which  is  presented  and 
argued  with  mneh  skill  and  ability,  is  that 
It  is  not  sufficient  that  the  motion  for  a  new 
trial  be  filed  within  three  days  after  the  ver- 
dict or  decision  complained  of  Is  rendered, 
but  that  the  motion  must  have  been  actoally 
presented  to  the  court  within  that  time.  It 
is  claimed  that  a  written  motion  for  a  new 
trial  is  not  reqniied  by  the  statute;  that  It 
may  be  a  mere  rerbal  application  to  the 
court,  based  upon  written  gronnds  on  Die  at 
the  time.    So  far  as  eoncerua  this  question, 
sections  308  and  300  (Identical  with  sections 
6827  and  5828,  supra)  of  the  Code  provide 
that  the  an>llcation  for  a  new  trial  must  be , 
made  at  the  term  the  verdict  or  decision  was 
rendered  and  within  three  days  thereafter, 
npon  written  grounds  filed  at  the  time  of 
making  the  motion.   The  contention  Is  that 
the  application  must  be  made  to  the  court; 
that  the  mere  filing  of  a  written  applica- 
tion with  the  clerk,  without  its  being  .actual- 
ly called  to  the  attention  of  the  conrt,  and 
thus  presented  to  it  within  the  three  days. 
Is  not  a  compliance  with  the  statute.  The 
argument  of  counsel  is  plausible  and  not 
without  force,  and  presents  a  question  which, 
at  an  earlier  period  in  the  practice  under  the 
Code  in  this  state,  would  challenge  serious 
attention.   It  finds  support  In  the  following 
cases:  People  v.  Ah  Sam.  41  Cal.  660 ;  Buck- 
ner  v.  Conly,  1  T.  B.  Mon.  [Ky.]  S;  Ex 
parte  Highland  Ave.  it  Rid.  Co.  [105  Ala. 
221]  IT  South.  182;   Wallace  v.  Lewis.  0 
Mont  S99  [24  Pac.  22];  Bmlson  v.  Shepard, 
121  Ind.  184  [22  N.  B.  883].    So  far  as  we 
are  informed,  this  question  has  never  been 
raised  or  passed  upon  In  this  state.  Occasion 
for  it  has  been  frequent,  almost  every  vol- 
ume of  the  reports  containing  cases  wherein 
the  Supreme  Court  has  considered  the  man- 
ner and  time  of  making  a  motion  for  a  new 
trial.   These  sections  of  the  Code  have  been 
considered  and  applied  under  almost  every 
conceivable  state  of  facts.    It  has  been  the 
uniform  practice  In  this  state,  from  the  be- 
ginning, to  recognize  the  filing  of  a  written 
motion  for  a  new  trial,  within  three  days, 
after  a  verdict  or  decision,  as  an  application 
'made'  within  the  meaning  of  section  30S, 
and  as  equivalent  to  the  formal  making  and 
presentation  of  the  motion  to  the  court, 
which  counsel  for  defendant  in  error  claim 
to  be  eesentlaL  Mitchell  v.  Mllhoan,  11  Kan. 
017;  Nesbit  v.  Hlnes,  17  Kan.  318;  Fowler 
T.  Toung.  19  Kan.  160;  Clayton  t.  School 
IMstrlct.  20  Kan.  2S6;  Gmble  v.  Ryus,  23 


Kan.  195;  Pratt  t.  Kelley,  24  Kan.  lU; 
Hover  V.  Tenney,  27  Kan.  133;  Dyal  v. 
City  of  Topeka,  85  Kan.  62  [10  Pac.  161] ; 
Mercer  v.  Ringer.  40  Kan.  189  [10  Pac.  670] ; 
Deford  T.  Orvls,  62  Kan.  432  [34  Pac.  1044] ; 
Brewing  Association  v.  Wolff,  S3  Kan.  32:1 
[36  Pac.  711].  This  constmction  of  the  stat- 
ute has  also  been  universally  acquiesced  In 
and  acted  upon  by  the  courts  and  by  the 
bar  of  the  state,  and  has  became  a  rule  of 
practice  as  thoroughly  established  as  If  di- 
rected by  the  very  letter  of  the  law.  The 
change  of  construction  contended  for  would 
not  only  revolutionise  the  practice,  but  would 
inevitably  result  in  tbe  doing  of  grievous 
wrong  to  litigants  who  have  acted  in  reli- 
ance npon  the  established  rale." 

It  is  trae  that  the  foregoing  opinion  was 
rendered  after  the  adoption  of  our  statute, 
and  that  we  are  not  necessarily  bound  by 
the  construction  therein  given  to  the  stat- 
utes; yet,  because  the  reasoning  therein  and 
the  grounds  upon  which  It  is  based  are  so 
Identically  in  point  with  the  tACta  In  the 
case  at  bar  and  with  the  rule  of  practice 
existing  In  our  state,  we  are  persuaded  to 
follow  the  rule  therein  stated.  This  Iden- 
tical question  has  never  been  before  this 
court,  at  least  so  far  as  we  have  been  able 
to  find,  but  It  has  been  the  universal  rule  of 
practice  in  this  Jurisdiction,  since  the  adop- 
tion of  the  Kansas  Code,  to  treat  the  mere 
filing  of  the  written  grounds  for  a  new  trial 
at  the  term  and  within  the  time,  as  suffl- 
(dent  to  preserve  tbeh  movant's  rights.  For 
these  reasons,  and  for  the  reasons  stated  in 
the  opinion  quoted  from,  the  rale  therein  Is 
followed. 

Tbe  Judgment  is  affirmed. 

PER  CURIAM.   Adopted  in  whol« 

(ST  Okl.  1M> 
FZUEDMAN  &  CO.  v.  STATB. 
(Supreme  Court  of  Oklahoms.  April  4,  1(08.) 

(SytUhua  by  <Aa  Oowi,) 

1.  AcnoiT  (S  4*)— BioHT  or  AonoK— Ilixoai, 
TBAKBAonoira. 

Tbe  doors  of  the  court  are  dosed  to  a  liti- 
gant who  founds  his  action  on  fais  own  viola- 
tion of  the  law. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  SI  17-24;  Dec  Dig.  {  i«] 

2.  Appeal  and  Ebroh  (|  1010*>— Bsvnw — 

SUFTICIENOT  or  E}V]DBNCB. 

The  findings  of  the  trial  court  on  an  Issue 
of  fact  properly  submitted  to  It  will  not  be  set 

aside  by  tbe  Supreme  Court,  where  the  fiading 
is  supported  by  any  snbstantial  evidence. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Commissioners'  Opinion,  Division  No.  2. 
Brror  from  Pottawatomie  County  Coort ; 
Ross  F.  Lockridge,  Judge. 

Seizure  by  the  state  of  Oklahoma  of  cer- 
tain whisky,  and  Friedman  ft  Co.  petition  to 
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interplead.'  Petition  denied,  and  from  a 
Judgment  of  confiscation  Friedman  ft  Co. 
bring  error.  Affirmed. 

I^dlck  ft  Bgserman,  of  SbaVmee,  for  plain- 
tiff In  error.  C.  P.  Holt,  of  Sliawnee,  Hun- 
ter JobnaoD,  of  Holdenville,  and  Gtuia.  W. 
Frlrad,  of  Shawnee,  for  tlie  State. 

BREWER,  a .  For^-eigbt  cases  of  whis- 
ky were  selxed  by  the  sberift  of  ^ttawato* 
mie  county  under  a  search  and  selaure  war- 
rant In  the  railroad  fceitftthouse  in  the  city 
of  Shawnee.  Friedman  ft  Go.  came  into  the 
ease  by  Interplea  and  dalmed  the  whisky, 
and  demanded  a  return  thereof,  on  the 
ground  that  it  was  an  und^vered  interstate 
shipment,  and  tliat  as  snch  It  was,  at  the 
time  of  seizure,  not  subject  to  the  police 
power  of  the  state.  Upon  a  trial  before  the 
county  Jadge  the  prayer  of  the  Interpleader 
was  denied;  the  court  finding  from  the 
agreed  fftcts  and  other  eridenoe  that  the 
^pmaits  were  made  to  a  fictitious  person; 
that  under  the  arrangements  and  method  of 
handling  the  shipments  that  a  deliv^  into 
the  warehonse  of  the  carrier  waa  a  construc- 
tive dellTery  to  the  persons  who  wore  to  a<s 
tnally  handle  and  dispose  of  the  whisky. 
Upoa  these  findings  of  facts  the  court  confis- 
cated the  whls&y;  from  this  Judgment  of 
confiscation  Frtedmui  ft  Co.  appeal 

The  record  diaclosa  that  the  48  cases  of 
whisky  were  shipped  by  appdlants  from  Ft 
Smith.  Ark.,  In  the  names  of  J.  Hall  and 
Jno.  Hall,  10  cases  February  20.  20  cases 
February  22,  and  20  cases  February  21, 1911 ; 
tlut  a  case  contains  S  gallons;  that  sepa- 
rate bills  of  lading  were  issued  for  each  2 
cases.  Thus  when  a  shipment  of  10  cases 
were  made  they  would  go  under  fire  bills  of 
lading,  etc.  These  five  bills  of  lading  were 
sent  to  a  bank  In  Shawnee  with  a  draft  at- 
tached to  cover  tiie  value  of  the  entire  10 
cases.  Ea<di  of  the  bills  of  lading  In  a  par- 
ticular shipment  would  bear  the  same  gener- 
al shipment  number,  and  accompanying 
would  be  inclosed  an  envelope  addressed  to 
shipper  at  Ft  Smith,  with  this  general  ship- 
ment number  on  the  ba<^  of  it,  to  be  used 
in  remitting  the  proceeds  <tf  the  drafts. 

It  is  admitted  that  460  caseii  of  whisky 
had  t>een  received  In  the  name  of  John  Hall 
at  this  depot  within  the  period  of  SO  days 
next  prior  to  the  shipments  In  suit,  and  that 
no  snch  person  as  John  Hall  had  ever  receiv- 
ed personally  a  single  case  of  the  goods,  bat 
that  a  local  transfer  company  uniformly  pre- 
sented the  bill  of  lading  and  actually  receiv- 
ed the  goods  and  hauled  them  away  from 
the  depot  As  each  bill  of  lading  was  pre- 
sented, a  statement  purporting  to  be  signed 
by  John  Hall  was  filed,  stating  that  the  liq- 
uor was  solely  f<»r  hla  and  his  family's  use. 
These  statements  to  the  agent  (wvered  an 
average  of  10  to  IC  cases  of  whisky  a  day. 
The  agent  admitted  that  for  a  month  or  two 
he  kept  oa  hand  In  the  freight  waretunise  an 
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average  of  00  cases  of  whisky  at  all  times 
to  be  hauled  away  as  the  bills  of  lading  were 
presented  by  transfer  company.  A  portim. 
but  not  all  of  these  cases,  of  whisky  were 
shipments  from  appellants.  The  shipmmts 
lu  salt  bad  been  fn  the  depot  from  13  to  17 
days,  but  while  there  other  shipments  were 
being  taken  out  and  disposed  of  daily.  The 
450  eases  of  whisky  handled  by  the  transfer 
company  within  the  SO  days  prior  to  the 
seizure  Involved  here  "were  all  delivered  in 
and  about  Shawnee  to  individuals."  These 
deliveries  of  cases  of  whisky  "were  made 
*  *  *  some  of  them  In  the  early  morning 
before  daylight  and  some  after  daylight;  and 
that  some  were  made  in  the  late  evening  be- 
fore dark  and  some  after  dark." 

The  question  here  is :  Were  these  liquors 
undelivered  intestate  shipments  and  protect- 
ed by  the  federal  laws  as  such ;  or  were  ap- 
pellants, viewed  from  the  circumstances  of 
the  case,  the  evidence,  and  inferences  nat- 
urally flowing  therefrom,  themselves,  through 
artifice  and  device,  engaged  in  the  unlawful 
sale  of  liquors  In  Shawnee? 

[2]  1.  The  court  found  that  John  Hall  was 
not  a  person,  and  that  the  consignments  to 
him  were  to  a  flctltlouB  consignee.  The  evi- 
dence warranted  this  finding.  The  sheriff  and 
a  deputy  shoriff  who  bad  tried  to  learn  of  such 
a  man  and  could  find  no  trace  of  him  testi- 
fied that  they  knew  of  no  such  man.  Like- 
wise a  newspaper  man  and  others.  The  coun- 
ty judge  of  the  county,  who  made  the  find- 
ing, lives  there,  and  has  lived  there  fbr 
years,  ran,  and  heea  elected  to  office  It 
is  inconceivable  that  a  man  could  do  so  flour- 
ishing a  liquor  business  as  appellant  dalms 
John  Hall  was  doing,  and  yet  be  unknown 
in  a  community.  He  was  handling,  if  appel- 
lants* contentions  are  ,true,  450  cases  of  whis- 
ky a  month ;  this  Is  1,350  gallons.  It  is  more 
Oian  a  barrel  a  day.  No  snch  appellation  as 
bootlegger  could  fit  snch  a  trader ;  he  was  a 
wholesaler.  If  he  existed,  he  must  have  had 
numerous  customer^  some  one  could  surely 
have  been  produced  who  had  the  doubtful 
honor  of  his  acquaintance.  The  banker,  who. 
If  aivellants'  cimtaitlon  is  true,  received  the 
cadi  on  his  drafts  and  delivered  him  numer- 
ous bills  of  lading  every  day,  could  have  easi- 
ly set  the  matter  of  his  Identity  at  rest  The 
transfer  man  who  really  rectfved  aU  the 
shipments  and  who  the  depot  agent  says  In- 
troduced to  him  before  Uie  whisky  enterprise 
was  b^nn,  a  man  he  said  was  John  Hail, 
could  surely  have  cleared  the  matter  up,  but 
did  not  NelUiOT  did  anybody  claiming  to  be 
identified  with  appdlants  say  there  was  sadi 
a  man.  Had  the  learned  and  wdl-known  at- 
torney representing  appellants  stated  to 
court  that  he  had  positive  knowledge  of  sadi 
a  man  as  John  Hall,  his  word  without  tbe 
formality  of  an  oath  would  most  likely  hare 
sufllced.  Considering  what  was  proved,  and 
tbe  significance  of  what  could  have  been  w 
easily  proved,  If  tnie»  and  was  not  the  court 
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propetly  ftnmA  Vben  was  no  Bneh  man,  and 
that  appellante  wm  eblMdng  In  a  wboleaiM 
way  these  llqufns  to  a  flctltloos  name. 

The  appeUantB  must  have  known  how  thelT 
budneaa  waa  being  condneted;  the  remit- 
tances  tbrongh  the  bank  as  their  goods  were 
taken  ont  nndor  waybtlla  the  bank  sorren- 
dored  afforded  notice  Onr  common  knowl- 
edge teaches  as  that  tiiese  dealm  would  not 
ship  sadi  Quantities  of  merchandise  for  so 
considerable  a  period  of  time  to  a  flctitlons 
name,  and  not  know  how  they  were  being 
disposed  ot  The  redemption  of  the  way- 
bills also  gave  noUce  that  the  warehouse  of 
the  railroad  had  been  conrerted  Into  and 
was  being  nsed  as  a  place  of  storage  for  the 
llqnors  to  snlt  the  conTenience  of  the  trade. 
The  only  reasonable  Inference  from  all  this 
Is  that  appellants  were  either  shipping 
these  goods  to  the  transfer  company  and 
marking  them  with  a  flctitlons  name  for  its 
protection,  or  they  were  8hipi>lng  them  there 
for  their  own  delivery  to  Shawnee  as  a  place 
of  destination,  until  orders  solicited  by  their 
agents  conld  be  filled  with  dispatch  by  the 
dellTery  of  a  bill  of  lading  which  conld  en- 
title the  customer  to  a  delivery  of  the  goods. 
I  say  one  of  these  explanations  Is  to  be  Int- 
imately inferred  from  the  facts  shown  and 
the  drcomstances  and  sltaatlon  presented. 
In  dther  event  the  appellants  were  violat- 
ing the  law.  If  they  were  knowingly  ship- 
plDg  in  a  fictitious  name  to  shield  the  real 
consignee,  they  violated  the  laws  of  the 
United  States.  SecUon  240,  Federal  Criminal 
Code  1910.  Act  March  4,  1909.  c.  321.  35 
Btat  US7  (U.  &  Comp.  St  Bmq^  1911,  p. 
1662). 

[1]  If  they  were  shipping  for  their  own  de- 
livery, they  were  violating  the  state  law 
against  the  sale  of  liquors,  and  In  either 
event  th^  cause  of  action  (interplea)  is 
founded  upon  and  grows  ont  of  their  own  un- 
lawful acts,  and  under  well-settled  rules  the 
doors  of  the  court  are,  as  they  ought  to  be, 
closed  against  them.  Haley  &  Co.  v.  State, 
125  Pac.  736;  Blunk  t.  Waugh,  32  Okl.  616, 
122  Pac.  717,  89  Ia  R.  A.  (N.  S.)  1093,  and 
casee  dted.  We  are  well  aware  of  the  hold- 
ings of  this  conrt  relative  to  Interstate  sblp- 
mentfl  and  the  necessity  for  a  delivery  of  the 
goods  to  customer  (State  v.  18  Casks  of  Beer, 
24  OkL  786,  104  Paa  1093,  25  I*  R.  A.  [N. 
S.]  492;  St  Ifc  ft  S.  F.  By.  Go.  r.  State,  26 
OkL  800,  109  Pac  230;  G.,  C.  ft  S.  P.  Hy. 
Co.  T.  State  ex  rel.  Caldwell,  28  Okl.  754, 
116  Pac  176,  35  L.  R.  A.  [N.  8.]  456,  follow- 
ing the  Supreme  Conrt  of  the  United  States 
in  Rhodes  v.  Iowa,  170  U.  S.  412, 18  Sc^  Ct 
664,  42  L  Ed.  1088.  1096;  Heymann  v.  So. 
Ry.  Co.,  208  U.  S.  270,  27  Sup.  Ct  104.  61  I* 
Ed.  178,  7  Ann.  Cas.  1130;  Adams  Express 
Co.  T.  Kentucky,  206  U.  S.  120,  27  Sup.  Ct 
006^  61  L.  m.  987,  and  other  cases);  bnt 
the  case  at  bar  ta  rested  on  the  proposition 
that  the  evidence  and  natural  inferences  to 


be  drawn  from  It  and  the  surrounding  cir- 
cumstances, Justify  the  conclusion  that  the 
appellants  mre  tbroni^  devloea  and  artifice 
violating  the  laws  of  the  state  by  selling  liq< 
mora  In  the  city  of  Shawnee,  and  of  the  Unit- 
ed States  by  shipping  Itquors  from  ont  the 
atate  Into  it  to  a  flctltlona  consignee 
The  cause  should  be  affirmed. 

FEB  CURIAM.   Adopted  In  wbol«b 

(37  OU.  1«) 
FOSTER  «t  al  T.  HOFF  et  sL 
(Supreme  Court  of  Oklahoma.  April  4,  191S.) 

(SyJlahtu  Tty  th«  Covrt.) 

1,  FBAUDS,  STATUtl  OF  (S  131*)  —  COHlBAOr 

roB  Balk  os  Land — Mooification. 

Where  the  purchaser  owes  the  seller  mon- 
ey as  the  purchase  price  of  land  under  a  writ- 
ten contract  of  sale  theretofore  made,  a  verbal 
direction  from  the  seller  to  the  purchaser  to 
pay  a  part  of  the  purchase  price  later  to  be- 
come due  to  third  persons  in  discharge  of  obll* 
cations  of  the  seller  Is  an  original  undertaking, 
and  does  not  add  to  or  contradict  the  contract 
formerly  entered  Into  for  the  sale  of  lands,  re- 
quired by  the  statute  to  be  in  writing. 

[Ed.  Mote.— For  other  eases,  see  Frands,  Stat- 
ute of,  Cent  Dig.  U  283.  281;  IMg.  S 

2.  JUDGUBNT    (I  204*)  -~  DiOBIB  —  BUlUITT  — 

Scope  of  Relief. 

A  court  of  eqtiity,  looking  beyond  the  mere 
form  of  things  to  th^r  substuice,  has  power  to 
decree  such  relief  to  the  parties  as  appears 
just  and  right  and  as  best  calculated  to  pro- 
tect their  rights  tmder  the  situation  presented 
by  the  record. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  376;  Dec.  Dig.  {  204.*] 

Oommisdoners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Okmulgee  Coun- 
ty; W.  L.  Barnum,  Judge. 

Action  by  John  E.  Harrison,  Administra- 
tor, against  J.  O.  Bolf  and  others,  in  which 
John  W.  Foster  and  others  intervene.  From 
the  Judgment  Foster  and  others  bring  error. 
Modified  and  affirmed. 

Merwlne  ft  Newhonse,  of  Okmolge^  for 
plaintiffs  in  error.  Owen  ft  Stone,  of  Musko- 
gee, for  defendants  in  error. 

BREWER,  C.  John  Brown,  a  Creek  Freed- 
man,  was  allotted  as  surplus  the  N.  H 
of  the  N.  W.  %  and  the  S.'  W.  %  of  the 
N.  W.  %  of  section  13,  township  18  north, 
range  13  east  The  S.  B.  %  of  the  N. 
W.  %  of  said  section  was  allotted  to  him 
as  homestead.  Beginning  In  the  year  1904, 
the  allottee  made  various  deeds  of  oon- 
veyance  to  all  or  parts  of  his  allotment  to 
various  persons;  viz.,  Bradley  Realty  Bank 
ft  Trust  Company,  Scott  Yeatman,  Continen- 
tal Laud  Company,  H.  L.  Bravea,  who  later 
conveyed  to  Elmer  B.  Lowe,  H.  A.  Leekley, 
and  P.  E.  Heckman.  These  conveyances  all 
appear  to  have  been  made  prior  to  May  1^ 
1007,  on  which  date  the  allottee  executed 
and  had  recorded  In  the  proper  recording 
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dliitrlct  a  diBaffirm&nce  of  all  deeds  and 
conTcyances  executed  prior  thereto,  on  the 
claim  of  minority  at  the  time  of  execution. 
This  paper  asserted  that  the  allottee  became 
of  fall  age  on  the  date  of  Its  filing.  May  1, 
1907.  On  May  2,  1907,  John  Brown  convey- 
ed, for  an  expressed  consideration  of  |1,600, 
the  Burplus  land  to  Whitlow,  Whitfield,  Fos- 
ter, and  Taylor;  WMtlow  later,  In  May,  hav- 
ing conveyed  to  Whitfield.  On  July  27, 1907, 
Whitfield,  Foster,  and  Taylor  conveyed  by 
warranty  deed  to  J.  Q.  Hoff  the  eald  surplus 
allotment  Contemporaneons  with  this  deed, 
these  parties  and  Hoff  entered  into  a  written 
contract,  the  terms  of  which  will  be  referred 
to  later.  The  matters  Involved  in  this  ap- 
peal revolve  aroond  this  last-mentioned  deed 
and  the  contemporaneous  contract  executed 
between  these  parties.  In  January,  1908, 
Brown  conveyed  the  homestead  to  Boff,  who 
later  quitclaimed  It  back.  In  January,  1B08, 
Brown  conveyed  the  sorplus  allotment  to 
Iloffi,  In  Angast,  1908,  Brown  conveyed  bis 
homestead  to  J.  L.  Peacock.  Brown,  the 
aUottee.  died  about  October  IS,  1908.  After 
the  death  of  the  allottee,  his  father,  Samp- 
son Krown,  and  his  motlier,  Jane  Brown, 
qnltelalmed  all  the  allotment  to  Hoff.  On 
April  12,  1904E^  Sampson  Brown  deeded  all 
Oie  land  to  Morris  Mannuel,  who  on  August 
6.  1909,  mortgaged  it  to  John  B.  Meserve.  ' 

This  salt  was  brought  by  John  E.  Harri- 
son, administrator  of  John  Brown's  estate,  to 
have  all  the  parties  holding  deeds  to  bring 
same  Into  court  t<a  examination  to  deter- 
mine who  of  the  deed  holders,  if  any,  has 
title  to  the  lands,  and  what  snm  of  money 
may  be  due  the  estate  of  John  Brown,  and 
by  whom  due,  and  for  cancellation  of  all 
Invalid  deeds,  as  eloods  on  t3i»  title,  etc. 
Foster  and  Taylor,  who  had  acquired  the  In- 
terest of  Whitflel^  Intervened  In  the  suit  of 
the  administrator  and  set  up  their  claims  of 
title  through  the  deed  of  Hay  2,  1907,  and 
their  sale  to  Hoff,  and  asked  that  title  be 
quieted  and  for  a  Uen  and  foreclosure 
against  Hoff  for  a  balance  of  purchase  price 
alleged  to  be  dne  them. 

Defendant  Hoff  filed  answer  to  Uie  plea  of 
intervention  and  cross-petition  of  Foster  and 
Taylor,  admitting  their  deeds  to  him,  but  de- 
nying that  they  conveyed  title,  and  then  set 
up  the  contract  executed  contemporaneously 
with  the  deeds,  and  that  under  said  contract 
Interveners  had  bound  themselves  to  convey 
a  perfect  title  In  fee  simple,  subject  to  the 
opinion  of  defendant's  attorney.  That  his 
attorney  had  refused  to  pass  the  title  ten- 
dered defendant,  and  had  notiSed  Interren- 
ers  tliat  the  various  deeds  and  conveyances 
executed  by  the  allottee  were  clouds  on  the 
title  and  would  have  to  be  removed  by  pur- 
chase or  litigation.  That  Interveners  had 
acted  on  the  opinion  of  such  attorney  and 
bad  authorized  and  directed  defendant  to 
buy  the  claims  of  the  various  deed  holders, 
where  It  could  be  done  for  a  reasonable 


price,  and  to  charge  such  sums  expended  la 
clearing  the  title  against  the  balance  of  the 
purchase  price  due  from  defendant  to  inter- 
veners. Defendant  claimed  tliat  he  had  so 
paid  out  aufflcient  to  liquidate  the  entire  bal- 
ance of  purchase  price. 

J.  Ii.  Peacock,  heing  concerned  only  with 
the  homestead  allotment,  admitted  an  In- 
debtedn^  of  H05  and  interest  on  the  pur- 
chase  price  of  the  land,  and  paid  It  Into  court 
for  the  benefit  of  the  party  found  entitled  to 
It  The  administrator  claimed  It,  and  like- 
wise defendant  Hoff  dalmed  it  on  the  ground 
that,  throng^  the  vailous  deeds,  he  should 
receive  the  sum  under  the  doctrine  of  sulwo- 
gation.  On  July  8,  1910,  the  court  rendered 
Ju^ment  quieting  the  title  of  Peacock  in 
and  to  the  homestead  and  canceling  all  deeds 
appearing  as  clouds  against  bis  tltl&  No  ex.- 
ceptlons  were  noted.  The  dbqusltlon  of  the 
funds  he  had  paid  into  court  was  poe^ned 
until  final  trial.  On  July  7,  ^10,  the  cause 
was  by  agreonent  and  cohsrat  ordered  re- 
ferred to  a  referee  to  try  the  issues  of  law 
and  foct,  and  to  preserve  and  return  the 
evidence  taken  and  r^rt  his  conduslonB  of 
both  law  and  fact 

The  referee  filed  his  finding  of  fiact,  from 
whldi  we  summarize:  (1)  That  John  Brown 
beoame  of  full  age  Mi^  1*  1907,  and  died 
about  October  15, 1908.  That  he  received  the 
lands  as  steted  In  the  pleadings  as  an  at 
lotmeirt.   (?)  That  John  Brown  had  execut- 
ed the  rarlous  deeds  mentioned  In  the  plead- 
ings and  had  on  May  1,  1907,  executed  and 
filed  a  disaffirmance  of  all  of  his  jwior  deeds. 
That  on  May  2, 1907,  he  conveyed  his  surplus 
allotmoit  to  interveners  for  a  consIdOTtlon 
of  91,600,  of  wUch  IntorvenuB  actually  paid 
$800.  That  Intervoiers  conv^ed  the  surplus 
allotment  to  defendant  Hoff  for  txinalderatlon 
of  $3,600  July  2,  1907.   (3)  That,  at  the  time 
of  the  execution  of  the  deeds  to  Hoff  hy  in- 
terveners, the  parties  executed  a  written  con- 
tract relating  to  the  sale,  as  set  out  in  the 
record,  and  that  the  fact  that  John  Brown 
lud  made  these  various  prior  deeds  to  other 
parties  was  well  known,  and  that  the  ques- 
tion as  to  the  precise  time  at  which  Brown 
attained  his  majority  was  in  doubt  That, 
In  consideration  of  such  facts  and  knowledge, 
It  was  agreed  between  interveners  and  de- 
fendant that  these  conveyances  should  be  re- 
moved as  clouds  on  the  title  before  the  trans- 
action was  fully  consummated,  and  defendr 
ant  Hoff  was  given  authority  to  buy  out  the 
holders  of  these  outstanding  deeds  and  to 
procure  quitclaims  or  releases  from  them 
for  such  reasonable  sums  as  might  be  neces- 
sary to  procure  same,  but  that  such  authority 
did  not  extend  to  any  sums  paid  the  allot- 
tee or  to  his  heirs  after  his  death.  That, 
pursuant  to  such  authority,  defendant  paid 
out  various  sums  amounting  to  $1,406.  (4* 
That  Hoff  furnished  the  consideration  to 
Brown  for  a  deed  dated  January  6,  1909; 
which  is  included  in  the  $1,406.  (5)  That  de- 
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fe&dant  Hoff  had  paid  to  Brown  at  Tuions 
times  92,006,  wblcb  he  conslderad  a?  pay- 
ments on  both  0»  snrplos  and  branestead, 
but  tbat  loterreners  bad  notaatborlaed  tbose 
payments  on  tbetr  accoont  (The  reteiee 
allowed  Hoff  a  credit,  however.  In  the  anim 
of  9700  on  account  of  these  paymentB;  the 
same  being  the  balance  doe  Brown  by  In- 
terreners.)  <0)  "Yonr  retwee  farther  finds 
that  at  no  time  stoce  the  execution  of  the 
deeds  and  contract  mentioned  aa  baTlng  been 
executed  by  and  between  Whitfield.  Foster, 
and  Taylor,  upon  the  one  hand,  and  the  de- 
fendant Hoff  on  the  other,  on  the  2Tth  day 
of  July,  1907,  have  either  of  the  parties  to 
that  transaction.  In  any  manner,  expressed  a 
desire  to  rescind  the  same,  but  all  parties 
hare  by  their  acts  and  conduct  Indicated  a 
desire  to  complete  and  carry  out  the  trans- 
action as  a  sale  of  the  land."  (7)  That,  aft- 
er the  sale  by  interreners  to  Hoff,  possession 
of  part  of  the  land  was  not  given  for  some 
time,  and  on  this  account  Hoff  was  allowed 
a  credit  of  $12a  These  credits,  91,406,  $700, 
and  $120,  as  the  referee  found  left  owing  by 
Hoff  $1,376  of  the  original  purchase  price  of 
$3,600. 

The  referee  concluded  as  a  matter  of  law: 
(1)  That  the  deeds  from  the  allottee  dated 
May  2,  1007,  conveyed  to  interveners  full 
title  to  the  surplus  allotment  (2)  Tbat  the 
deeds  from  Interveners  to  defendant  Hoff 
conveyed  to  Boff  fee-simple  tlUe.  (3)  Tbat, 
as  Interveners  and  defendant  bad  by  their 
acts  and  conduct  indicated  a  desire  and  the 
Intention  to  treat- the  transaction  as  an  ab- 
solute sale  of  the  property,  defendant  is  en- 
titled to  credit  In  the  accounting  for  the  $700 
paid  the  allottee,  and  which  was  due  him  by 
interveners,  snd  tot  the  other  stmis  paid  In- 
terveners and  paid  others  by  their  author- 
ity. (4)  That  the  allottee,  Johnnie  Brown, 
having  during  lifetime  been  fully  i>ald  the 
consideration  agreed  to  be  paid  by  Foster 
and  Taylor  and  their  associates  for  said  sur- 
plus allotment,  the  plaintiff  (administrator) 
la  not  entitled  to  recover  herein  anything  on 
that  accoouL  (6)  That  It  would  be  Ineqni- 
table  to  diarge  defendant  Hoff  interest  prior 
to  final  decree.  (6)  That  Hoff  was  not  enti- 
tled to  the  money  paid  Into  court  by  Peacock 
on  account  of  the  homestead  allotment,  and 
that  the  same  should  be  paid  over  to  plain- 
tiff as  administrator  of  the  deceased  allot- 
tee. 

On  the  &cts  found  and  conclusions  of  law 
r^>orted,  the  r^eree  recommended:  (1)  De- 
cree for  plaintiff  administrator  for  the  $452.- 
SO  proceeds  of  the  homestead,  and  tbat  the 
clerk  of  court  be  directed  to  pay  same  over 
to  him.  (2)  That  Judgment  be  rendered  In 
fovor  of  Interveners  against  defendant  Hoff 
In  the  sum  of  $1,375,  and  that  same  be  de- 
clared a  Hen  on  the  surplus  allotment,  and 
providing  for  sale,  etc. 

The  interveners,  plaintiff  in  error  here, 
movad  to  conOrm  the  report  of  the  referee 


and  for  Judgment  according  to  the  recom- 
mendatlous  made  in  bla  r^wrt  The  defend- 
ant Hoff  objected  to  the  rendering  of  a  de- 
cree against  him  for  tlie  balance  due  on  the 
purchase  price  of  the  lands  mainly  for  the 
reason,  as  u^:ed  there  and  hwe,  tbat  in- 
terveners  were  not  entiUed  to  a  present  judg- 
ment, be<3inse  defendant  H.  L.  Graves  and 
bis  grantee,  Blmer  E.  Lowe,  claimants  under 
allottee's  deed  of  April  0,  1907,  had  been 
brought  Into  the  case,  and  their  deeds  ad- 
Judged  Invalid  on  sommons  by  publication; 
no  personal  service  of  summons  being  made 
on  them.  And  tliat  therefore  they  had  the 
light  under  the  law  to  appear,  and  by  prop- 
er showing  made  (section  6617,  Comp.  L. 
1909)  have  the  case  opened,  and  their  rights 
under  their  deeds  determined,  wltbln  three 
years  after  the  final  decree.  That  therefore 
their  deeds  were  still  a  menace  and  cast 
serious  doubts  on  defendant's  tiUe.  and  that 
under  the  agreements  made  between  the  par- 
ties, as  found  by  the  master.  Interveners 
were  not  entitled  to  this  balance  of  purchase 
price,  at  least  until  the  running  of  the  stat- 
ute. The  court  took  this  view  of  this  mat- 
ter and  dismissed  the  petition  of  Intervenars, 
from  which  order  they  appeal. 

We  have  examined  the  evidence,  which  Is 
voluminous  and  conflicting,  and  believe  the 
finding  of  facts,  made  by  the  referee,  to  be 
supported  by  ample  evidence,  and  that  same 
should  stand  with  the  force  and  effect  that 
special  findings  of  fact  by  a  jury  should 
have.  The  recommendation  of  the  referee 
for  a  present  Judgment  in  favor  of  inter- 
veners against  the  defendant  Hoff,  and  for 
a  lien  and  foreclosure  thereoi;  we  do  not 
believe  to  have  been  sound  under  the  facts 
found.  It  will  be  observed  that  these  par- 
ties by  their  agreements  and  conduct,  as 
found  by  the  referee,  have  clothed  this  trans- 
action with  a  different  aspect  than  Is  usually 
presented  where  a  vendor  sues  a  vendee  in 
possession  for  purchase  money,  and  outstand- 
ing clouds  or  defects  in  the  title  are  songht 
to  be  set  up.  The  referee  found ;  "  *  «  « 
That  at  no  time  *  •  •  have  eltha*  of  the 
parties  to  that  transaction,  in  any  manner, 
expressed  a  desire  to  rescind  the  sam^  but 
all  parties  have  by  their  acts  and  conduct  in- 
dicated a  desire  to  complete  and  carry  out 
the  transaction  as  a  sale  of  the  land."  And 
referring  to  the  various  outstanding  deeds, 
induding,  of  course,  the  conveyance  to  H.  L. 
Graves  and  the  one  by  him  to  Elmer  B. 
Lowe,  the  referee  further  found:  "It  wsi 
agreed  between  the  parties  that  said  con- 
veyances should  be  removed  as  douds  upon 
the  title  before  the  transaction  waa  fully 
consummated."  UudOT  this  finding  of  tact, 
the  transaction  was,  under  the  agreement, 
not  fully  consummated,  so  as  to  entltie  the 
interveners  to  the  balance  of  the  purchase 
price  by  executi<m  in  foreclosure  on  the  land, 
If  these  deeds  under  the  decree  in  the  case 
were  still  clouds  upon  the  tiUa,  rendering  It 
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unmarketable,  subject  to  donbt  and  to  the 
daneer  of  being  defeated.  WiUlams  t.  Doo- 
UtUe  <Iowa)  88  N.  W.  SOa 

Tbe  deed  from  Brown  to  Graves  was  oidy 
2S  days  prior'  to  the  deed  held  mild  in  this 
case;  the  determining  taxt  Wits  tbe  date  tbe 
allottee  became  of  age.  Sbould  the  grantee 
of  Graves  open  np  the  decree  in  this  case  ad- 
judging this  deed  Invalid  and  convince  tbe 
oonrt  that  the  allottee  was  in  fact  of  full 
age  on  April  9,  1907,  the  effect  would  be  to 
validate  tbe  Graves  tiHe  and  to  desbrc^  de- 
fendant's title  dtilvered  through  Intervaiers. 

[1]  Appellants,  although  they  appeared  at 
the  time  to  be  satlsfled  with  the  amount 
found  due  them  In  the  accounting  by  the  ref- 
flvee,  now  complain  that  error  was  committed 
In  allowing  ^0(tf  of  the  verbal  agreement 
and  dlrectl«m  of  interveners  that  Hoff  buy 
rdeases  tnm  these  deed  bidders  and  diarge 
same  against  the  purchase  price  on  the 
ground  that  it  varied  t3ie  terms  of  the  ctni' 
tract  required  to  be  in  writing  under  the 
statute  of  frauds.  We  do  not  think  this  con- 
tenti<m  sonnd  under  tbe  fitcte  ^«sented  here. 
Under  the  contracts,  Interveners  w«e  under 
obligation  to  remove  these  clouds ;  tl^  could 
employ  any  one  to  do  this;  HofC  desired 
that  it  be  done;  interveners  must  see  that  It 
he  done  before  they  would  be  entitled  to  pay- 
ment of  tlie  purchase  price.  It  was  an  orig- 
inal undertaking,  merely  a  direction  by  the 
creditor  to  the  debtor  to  pay  third  persons 
money  In  discbarge  of  the  creditor's  obliga- 
tions. This  did  not  vary,  add  to,  or  contra- 
dict the  written  contract  20  Cyc.  232,  and 
cases  cited;  Cent  Dig.  vol.  23,  Stat,  of 
Frauds,  29;  Wood  on  Stat  of  Frauds,  p. 
40T,  I  222,  and  cases  dted;  Smith  on  the 
Taw  of  Frauds,  318.  The  fticts  of  Bonl- 
camp  V.  Starbuck,  25  Okl.  483,  106  Pac.  830, 
are  not  similar  and  that  case  Is  not  In  point. 
The  evidence  was  competent 

This  brii^  us  to  a  peculiar  situation.  The 
referee  made  a  correct,  equitable  finding  of 
tbe  facts,  on  competent  evidence,  and  erred 
only  in  recommending  a  present  Judgment 
and  lien,  because,  under  the  peculiar  situa- 
tion created  by  the  agreement  and  conduct  of 
the  partly,  it  would  neither  be  lawful  nor 
equitable  to  make  the  defendant  pay  the  bal- 
ance of  purchase  price  lintll  the  menace  of 
the  Graves  deed  had  been  removed.  The  ac- 
tion of  the  court  was  correct  In  refusing  to 
follow  this  recommendation  for  tbe  same  rea- 
son. Undw  this  somewhat  awkward  sitoa- 
tlon,  it  Is  urged  with  force  that  we  ought  to 
simply  affirm  this  case,  because  the  Interven- 
ers were  not,  at  the  time  of  trial,  entitled  to 
a  present  Judgment  of  Hen  and  foreclosure; 
this  in  our  Judgment  should  not  be  done  In 
the  present  ritnatlon.  Should  this  course  be 
followed,  and  then,  wltlf  the  lapse'  of  a  short 
period  of  time,  the  title  become  perfect  by 
the  failure  of  tbe  parties  constructlvdy  sum* 
moned  to  come  into  the  case  and  overturn 


It,  these  interveners  would  then  ham  to 
start  over  again  and  try  out  again  tbe  In- 
volved questl(ms  of  fact  as  to  the  account- 
ing, and  he  embarrassed  with  Oie  question  of 
Just  bow  ttiT  tbe  decision  of  this  court  had 
concluded  them:  Such  a  result  would  not 
be  to  the  interest  of  any  of  the  partlea  Tlie 
title  to  the  land  ons^t  to  be  set  at  rest  and 
tbe  parties  allowed  to  have  whatever  titer 
are  entitled  to  as  speedily  as  possible. 

ft]  And  equlQ^,  looking  beyond  the  mere 
form  of  things  to  their  substance,  has  power 
to  decree  such  reli^  to  the  parties  as  a9- 
pears  Just  and  r^^t  and  as  best  calculated 
to  protect  Ihelr  rights  under  the  attnaUoi 
presented.  Vamor  v.  Bice,  44  Atk.  251; 
Texas  V.  Hardoiberg,  10  Waa  (U.  S.)  8%  19 
L.  Ed.  839. 

The  Judgment  In  this  case  was  rendered 
December  81, 1910;  unless  the  same  Is  open- 
ed i^  the  holders  of  the  Graves  dalm  of 
title  in  a  few  months,  it  wHl  cease  to  he 
longer  any  menace  to  doud  on  the  tlfle 
of  Hoff;  and,  in  such  event,  he  should,  at 
the  expiration  of  sndi  Ume,  pay  interveners 
the  smount  he  owes  thm  as  found  1^  the 
referee.  And  in  such  event,  having  bad  the. 
possessltm  of  the  land  with  Its  revenues,  law- 
ftil  interest  should  be  added  to  tbe  amonnt 
found  due  from  the  date. of  the  decree  In 
the  trial  court  Should  the  case  be  opened 
up  and  the  Graves  Utle  prevail,  Hoff  could 
not  be  made  to  pay  interveners  anyUilng. 
Or,  in  case  it  was  opened  up  and  the  Graves 
title  again  defeated,  it  might  be  that  Hofl 
would  be  entitled  to  credit  on  the  amount 
due  to  interveners  for  such  expenditures  in 
defending  tbe  title  as  the  law  would  pmnlt 
to  be  dutiged  against  them. 

Therefore,  this  being  purely  an  equitable 
proceeding,  we  feel  that  In  the  interest  of 
all  the  parties,  the  case  should  be  affirmed, 
save  as  to  the  action  of  the  court  In  dismiss- 
ing interveners*  petition;  that,  aa  to  this, 
his  action  be  set  aside;  tbat  the  cause  be 
remanded  to  stand  open  as  to  intetreners 
and  Hoff ;  and  that,  as  to  them,  at  the  prop- 
er time  final  decree  be  entered  in  accordance 
with  the  views  above  stated. 

This  results  in  affirming  the  Jud^moit  as 
modified,  with  directions. 

FEB  GTTBIAM.   Adopted  In  wholou 


ROBSEB  V.  PEASB. 
(Supreme  Court  of  Oklahoma.   April  6,  1919l> 

I,  Nbw  TaiAL  (I  108*)— Nbwlt  Disoovbxd 

KVIDENCE. 

A  motion  for  new  trial  on  the  sroaad  of 
newly  diccovered  evidence  ihonld  be  ■nstained, 
when  it  appears  that  the  evidence.  If  prodneed. 

would  probably  produce  a  different  reeolt 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  H  226,  227 ;  DeeTDIg.  |  106.*] 
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3.  Mnr  Tbul  Q  90*)--IfkvtT  Discotbbed 

When  tlie  newly  dUcorered  evldeiiee  Is 
material  and  voold  probably  produce  a  differ^ 
ent  reiQlt,  and  the  lotting  party  has  not  failed 
to  pndnca  it  at  tihe  trial  becaoaa  ol  lack  of 
diliscne*  on  Ua  part,  a  motion  for  new  trial  on 
that  (round  ahonld  he  auatained. 

[Ed.  Note.— For  other  caaei,  aee  Nev  Trial. 
Cent.  Dir.  II  aOl-207;  Dec.  Dig.  I  90*] 
3.  Wrmssu  (!  219*)— Compbtwict— Phtsi- 

The  teatinony  of  a  physician  w  anrfeon, 
conoeminK  mas  comnmnication  made  to  Itim  by 
hla  patient  with  r^erence  to  any  physical  dis- 
eaae,  or  any  knowledge  obtained  by  him  from 
a  pliysical  examination  of  Bucb  patient,  may  be 
required,  if  tlie  patient  offers  liimself  as  a  wit- 
ness and  taatines  upon  the  same  suhject. 
Comp.  Laws  1M»,  |  6S<^ 

[Bd.  Not«.~For  other  cases,  see  'Witnesws, 
Cent  DlcH  7e».  781.  782;  Dee;  Dig.  1  Uft.*] 

Oommisstoners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Tulsa  Qoanty; 
Ll  M.  Poe,  Judge. 

Action  by  Mlirnle  A.  Pease,  plalntUf  below, 
defendant  in  error,  against  W.  H.  Boeser, 
deffendant  below,  plaintiff  In  error,  to  recover 
damages  for  personal  Injuries.  Judgment 
for  plaintiff,  and  defendant  brings  orror.  Re- 
versed and  remanded. 

Martin,  Rice  ft  Lyons,  of  Tulsa,  for  plain- 
tiff in  error.  Rand<d];di  4  Barer,  of  Tulsa, 
tor  defendant  in  error. 

AHES,  a  Tbe  plaintiff  In  this  case  was 
injured  by  being  thrown  from  a  carriage. 
Tbe  carriage  was  turned  over  by  frightened 
bones  running  away.  Tbe  horsea  took  fright 
from  defendant's  automobile  on  one  of  the 
streets  of  Tnlsa.  The  plaintiff  and  her  child 
were  rittins  on  the  rear  seat  of  the  carriage, 
wblcb  was  b^ag  driven  south  on  Boulder 
avNiiw  close  to  the  Intersection  of  Second 
street.  When  the  carriage  was  about  160 
feet  from  the  comer,  the  automobile  turned 
north  Boulder  at  a  speed  estimated  by 
various  witnessea  of  from  8  to  20  mUea  per 
boor.  There  was  some  evidence  tending  to 
sbow  that  the  automobile  vent  north  about 
tbe  center  of  the  street,  altboogb  the  great 
majority  of  tbe  wltnosoos  testlfled  that  it  waa 
close  to  the  east  curb  line.  When  the  horses 
saw  tbe  automobile^  tber  were  frightened, 
but  the  drlTor  did  not  lose  control  over  tb»i 
until  the  antmnobile  bad  passed,  when  the^ 
ran  away,  tbrowlns  ont  tbe  idaintUC  and  in- 
Jnrlng  ber.  Tbe  Jur^  returned  a  verdict  tor 
tbe  plaintiff  tor  13.100. 

Sevwal  errors  are  assigned  and  dlscnssedf 
bnt  It  win  only  he  neceeaazy  to  examine  the 
one  growing  out  of  tbe  ruUng  of  the  court  on 
a  motion  tor  new  trial  on  the  ground  of  new* 
ly  discovered  evidence. 

The  plaintiff  allied  that  ahe  sustained 
nnmerons  Injurtes  by  reason  of  tbe  accident, 
and.  amcmg  otber^  that  ahe  was  injured  in- 
ternally, and  that  these  Internal  injuries 
caused  severe  and  acute  pains  in  ber  back 

•For  •Oft 


and  severe  headaches  and  fevers,  and  that 
these  injuries  were  permanent  Her  testi- 
mony was  to  the  effect  that  prior  to  the  ac- 
cident she  was  In  good  health,  bat  that  since 
the  accident  she  had  had  poor  health,  liad 
suffered  a  great  deal  with  her  back,  and  had 
had  headaches,  and  waa  unable  to  work 
withoDt  the  recurrence  of  these  pains;  that 
prior  to  this  accident  she  bad  not  had  these 
backaclies  and  headaches  "to  amount  to  any- 
thing at  alL"  One  of  tbe  witneeaea  offered 
by  the  plaintiff  prior  to  the  time  she  testlfled 
wae  Dr.  Grosshart,  who  was  one  of  the  phy- 
sicians called  by  the  plaintiff  immediately 
after  tbe  accident  His  testimony  in  chief 
was  confined  to  the  condition  in  wUch  he 
fonnd  tbe  plaintiff  at  the  time,  and  bis  cross- 
examination  waa  likewise  so  confined.  After 
the  trial,  tlie  defendant's  attcffueys,  whUe 
lunching  with  this  doctw,  were  Informed  by 
him  that  some  six  or  seven  or  eight  months 
prior  to  the  accident  he  had  examined  tbe 
plaintiff  and  found  tlwt  at  that  time  her 
uterus  was  enlarged  and  that  its  supports 
were  flabby ;  that  she  complained  of  pains  In 
her  back  and  head ;  and  that  the  condition  In 
which  he  found  her  was  one  that  would  nat> 
orally  produce  headadkes  and  pains  in  liev 
back.  The  defendant  thereupon  filed  a  mo- 
tion  tor  new  trial  upon  tlie  ground  of  this 
newly  dlscovwed  evidoioe^  and  upon  this 
motion  a  bearing  was  had,  at  which  It  devel- 
oped that  Dr.  Orossbart  was  bitterly  ho»> 
tile  to  tbe  defoidant;  that  be  would  not  have 
disclosed  these  facts  to  the  defendant's  at- 
torneys bnt  for  tbe  reason  that  be  thought 
tbe  ease  was  fflnally  dlvosed  of;  that  ba 
yielded  tbe  Informatimi  at  tbe  bearing  reluc- 
tantly; that  the  facts  wblcb  he  bad  disclosed 
to  tbe  deCmdanf  s  attmneys  were  substan- 
tially as  testlflsd  to  by  him.  The  motion  for 
new  trial  was  overruled. 

It  seems  apparent  to  as  tbat  Oils  testimony 
was  material.  Tb»  (mly  evidence  on  the 
subject  Introduced  at  tbe  trial  waa  the  testi- 
mony of  the  plaintiff  and  ber  mother  to  the 
effect  that  prior  to  tbe  accident  aha  had  not 
suffered  with  these  backaches  and  headaches, 
while  Uils  testlnumy  disclosed  that  she  waa 
afflicted  with  a  pbydcal  distsirbance  which 
bad  caused  similar  pains,  and  which  was  of 
Bucb  a  nature  as  to  continue  to  cause  them. 
If  this  tesUraony  was  true,  If  the  plaintiff 
had,  prior  to  the  accident,  bad  tbess  same 
aflUctlons,  if  the  accident  was  not  the  causa 
of  all  of  them,  and  If  the  Jury  assessed  .dam- 
ages as  for  a  permanent  injury  caused  by 
the  accident,  when  In  toct  these  Injuries  were 
not  BO  caused,  It  U  manifest  that  an  Injus- 
tice was  committed.  The  nature  of  the  tes- 
timony, tbe  nature  of  the  Injuries  alleged  to 
be  permanent,  aa  well  as  tbe  amount  of  the 
award,  all  demonstrate  that  tbe  Jury  believ- 
ed, as  they  had  a  right  to  believe,  that  there 
were  permanent  Injuries  caused  by  the  acci- 
dent This  new  evidence,  U  believed  by  tbe 
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jury,  would  necessarily  prodnce  &  different 
verdict.  It  mfgbt  not  necessarily  produce  a 
Terdict  for  the  defendant,  bnt  It  would,  if 
true,  necessarily  produce  a  smaller  verdict 
We  are  not  unmindful  of  the  rule  established 
in  tMs  jurisdiction  that,  before  a  new  trial 
should  be  granted  on  the  ground  of  newly 
.  discovered  evidence,  It  should  appear  that 
the  evidence,  If  produced,  would  probably 
produce  a  different  result,  and  that  in  pas»- 
Ing  upon  such  a  motion  a  certain  amount 
of  discretion  is  vested  in  the  trial  court 
Eisminger  v.  Beman,  82  Okl.  818,  124  Pac. 
289 ;  Lookabaugh  v,  Bowmaker,  30  Okl.  242, 
122  Pac.  200;  Hobbs  v.  Smith,  27  Okl.  830, 
116  Pat  347,  34  L.  B.  A.  (N.  S.)  697;  Hnflter 
v.  Winn,  8  Okl.  569,  58  Pac.  730. 

But  for  the  reasons  which  we  have  already 
stated,  it  seems  clear  to  us  that  this  evidence, 
If  true,  would  probably  produce  a  materially 
different  result  It  is  contended,  however, 
that  the  defendant  cannot  avail  himself  of 
this  evidence,  because  be  did  not  exercise 
reasonable  diligence  to  discover  it  prior  to 
the  trial.  There  is  no  specific  statement  in 
the  motion  that  the  defendant  and  bis  attor- 
neys did  not  know  of  this  evidence  at  the 
trial ;  but  if  this  objection  had  been  lodged 
against  the  motion,  there  would  have  been 
no  necessity  for  introducing  evidence  to  sup- 
port it.  The  fact  that  there  was  a  hearing, 
that  the  evidence  was  offered,  that  a  trial 
was  had,  indicates  very  clearly  that  the  mo- 
tion was  treated  as  stating  sufficient  facts 
and  being  sufficient  in  form.  It  can  be  safely 
aald  that  It  appears  ^m  the  record,  taken 
as  a  whole,  that  neither  defendant  nor  hla  at- 
torneys had  ever  learned  of  tills  evidence 
nntil  after  the  verdict;  that  the  only  reason 
that  they  then  learned  oC  It  was  £rom  a 
chance  remark  by  Dr.  Groashart,  wfaldi 
would  not  have  been  mode  but  fbr  the  ftict 
that  he  thought  tSie  case  was  finally  disposed 
of;  that,  after  learning  that  the  evidence 
would  be  material,  he  was  very  reluctant  to 
give  it;  that  he  refused  to  make  an  aflSdavit 
setting  np  the  focts  which  he  had  stilted  to 
the  d^endanl^s  attorneys ;  and  that  he  only 
testified  uptui  the  motion  for  new  trial  upon 
the  requirement  of  the  court  Tbe  plaintiff 
herself  at  the  trial  had  testified  that  she  had 
not  snttered  from  these  aches  and  pains  "to 
amount  to  anything  at  all,"  and  Dr.  Gross- 
hart  testified  only  to  ttie  facts  whldi  he  had 
ascertained  upon  the  visit  Immediately  after 
the  accident  While,  of  conrs^  we  recognize 
the  mle  that;  before  a  new  trial  will  be 
granted  on  the  ground  of  newly  discovered 
evidence.  It  most  afflrmatlvely  appear  that 
the  teilure  to  discover  the  evld«ice  was  not 
due  to  negligence  or  lack  of  diligence  on  the 
part  of  the  party  making  the  application,  yet 
we  think  the  defendant  brings  himself  well 
within  this  rule.  He  would  have  no  way  of 
knowing  that  the  plaintiff  had  an  enlarged 
uterus,  which  produced  headaches  and  back- 
aches. Naturally  he  could  not  make  Inquiry 


of  her  to  ascertain  this  fact  He  did  not 
know  tliat  Dr.  Grosshart  had  treated  her  be- 
fore, and  there  was  no  reasonable  way  by 
which  he  could  ascertain  that  fac^  and  Dr. 
Grosshart  naturally  would  not  disclose,  vol- 
untarily, her  physical  condition  to  strangers, 
and  particularly  to  this  defendant,  whom  he 
disliked.  The  plaintiff  herself,  upon  the  trial, 
testified  that  she  had  not  suffered  from  these 
aches  and  pains,  and  at  that  time  the  defend- 
ant  had  no  reason  to  believe  otherwise. 

[1,2]  A  somewhat  similar  situation  was 
presented  in  St  L.  &  S.  F.  Ry.  Co.  v.  Hur- 
ley, 30  Okl.  333,  120  Pac.  568,  where  it  was 
held  that  It  was  not  lack  of  diligence  for 
the  defendant  to  make  Inquiry  of  the  plain- 
tiff's physical  condition  from  doctors  who 
had  treated  the  plaintiff,  and  who  were  sub- 
poenaed as  witnesses  for  the  plaintiff,  and 
that  it  bad  a  right  to  rely  upon  the  plaintiff's 
testimony  as  being  true,  and  that  subsequent 
facts  ascertained  from  the  doctors,  which 
would  probably  have  produced  a  different 
result  on  the 'trial,  might  be  made  the  basis 
of  a  motion  for  new  trial.  Other  similar 
cases  cited  by  this  court  in  that  opinion  are 
Atlanta  Consolidated  Street  Ry.  Co.  v.  Beau- 
champ,  93  Ga.  6,  19  S.  a  24;  First  Nat  Bank 
of  Shenandoah  v.  W.  St.  L.  &  P.  Ry.  Co.,  61 
Iowa,  700,  17  N.  W.  48;  Stackpole  v.  Per- 
kins, 86  Me.  298,  27  Atl.  160.  See,  also,  St 
li.  &  S.  F.  Ry.  Co.  V.  Gaston,  67  Kan.  217, 
72  Pac.  777 ;  Continental  Ins.  Co.  v,  Htllmer, 
42  Kan.  275,  287,  21  Pac.  1044. 

[S]  Finally,  the  plaintiff  argues  that  the 
new  testimony  sought  to  be .  elicited  from 
Dr.  Qroashart  is  incompetent,  because  the  in- 
formation was  secured  by  the  doctor  while 
on  a  professional  visit  to  the  plaintiff,  and 
that  therefore  it  is  privileged. 

Sec.  6842  of  Comp.  Laws  1909  provides  as 
f9lIows :  "The  following  persons  shall  be  In- 
competent to  testify:  *  *  *  A  pliysldan 
or  surgeon  concerning  any  communication 
made  to  Iilm  "hj  his  patient  with  refsrence 
to  any  physical  or  supposed  physical  disease 
or  any  Icnowledge  obtained  by  a  personal  ex- 
amination of  any  such  patient:  Provided, 
that  If  a  person  offer  himself  as  ft  witoess, 
that  is  to  be  deemed  a  consent  to  the  exam- 
ination;- also,  If  an  attorney,  clergyman  or 
priest,  physician  or  surgeon  m  the  rame  snb- 
Ject,  wtihln  the  meaning  of  the  last  three 
subdivisions  of  Hils  section.'* 

Counsel  for  the  plaintiff  and  defendant  do 
not  disagree  as  to  the  law.  Both  sides  con- 
cede that  tlie  doctor's  testimony  Is  protected 
by  the  plaintiff's  privilege,  unless  she  has 
waived  It  by  offering  herself  as  a  witness  on 
the  same  subject;  and  whether  or  not  she 
bad  testified  on  the  same  subject  Is  the  point 
at  Issue  between  counsel.  The  subject,  of 
course,  is  the  condition  of  her  health  some 
six  or  seven  or  eight  months  prior  to  the 
accident,  at  which  time  Dr.  Grosshart  testi- 
fies as  to  her  condition.  Did  she  testify  on 
this  subject  at  the  trials  The  Bubstann  of 
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ber  lestliDonj  Is  to  the  effect  tbat  she  vas  la 
good  health  just  before  the  accident;  that 
for  a  year  previoDs  to  that  time  she,  as  a 
rule,  was  a  healthy  woman;  that  she  nerer 
liad  a  headache  to  amount  to  anything  at 
alL  From  this  testimony  It  appears  that  she 
did  testify  generally  as  to  the  condition  of 
lier  health  prior  to  the  accident,  and  spe- 
dflcally  that  she  was  not  accustomed  to  har* 
Ing  headaches  before  that  time.  Some  au- 
thorities are  dted  by  the  plaintiff  tending  to 
show  that  one  does  not  waive  the  privilege 
by  giving  testimony  as  to  his  general  health 
or  physical  condition.  But  In  the  case  at 
bar  the  plaintiff  not  only  testified  as  to  her 
general  health,  but  she  testified  specifically 
with  reference  to  headaches.  Here  the  ex- 
act point  at  isaae  was  whether  or  not  these 
headaches  and  backaches,  from  which  she 
testified  that  she  was  suffering  at  the  time  of 
the  trial,  were  permanent  Injuries  caused  by 
the  accident  The  effect  of  her  testimony 
was  to  lead  the  Jury  to  believe  that  she  had 
not  suffered  from  these  same  afflictions  prior 
to  the  accident  If  she  can  go  upon  the  wit- 
ness stand  and  testify  that  she  had  not  suf- 
fered from  these,  afflictions  prior  to  the  ac- 
cident and  then  prevent  the  only  available 
impeaching  testimony  from  being  disclosed, 
by  a  claim  of  privilege.  It  would  seem  that 
a  mockery  la  being  made  of  Justice,  and  we 
do  not  think  our  statute  contemplates  such 
•  condition.  The  theory  upon  which  the 
privily  is  based  Is  that  a  person  is  ^titled 
to  have  his  physical  disabilities  protected 
from  public  curiosity.  If,  however,  he  goes 
Into  a  court  of  Justice  and  bases  an  action 
upon  the  existence  of  a  physical  disability, 
and  testifies  himself  as  to  its  existence  or 
nonexistence  he,  of  course,  Is  not  entitled 
longer  to  claim  a  prtvll^e  for  his  condition, 
and  the  statute  does  not  contemplate  pro- 
tectlng  him  in  such  case.  An  interesting  dis- 
cussion of  the  aabject  Is  contained  in  the 
fourth  volume  of  Wlgmore  on  Bvidenee,  I 
2380  et  seq. 

We  think  the  caw  should  be  nrersed  and 
remaoded. 

PDB  CUBXA21   Adopted  In  whole, 
at  OkL  fl) 

BOOKER  TOBACCO  GO.  t.  WALKBR.t 

(Sopreme  Court  of  Oklahoma.   March  11. 

1918.) 

(ByUttliut  by  «h«  Court.) 

1.  AFFUZ.  A.ND  EsROa  (i  IMl*)— lUVIKW— 
AlCENDHKNTS— DlSCBETION  Or  COUBT. 

To  permit  amendments  when  not  changing 
tfie  cause  of  action  rests  within  the  sound  dis- 
cretion of  the  trial  court  and  will  not  be  dis- 
tnrbed  on  appeal  unless  it  affirmatively  appears 
that  Its  exerdss  has  operated  to  the  prejudice 
«f  tfia  rights  of  the  complaining  party. 

tEd.  Note.— For  other  eases,  sss  Appeal  and 
Error,  Cent  Dig.  H  4t06-«100;  Dw!;  Dig.  { 


2.  APFBiO.  AND  ESBOI  Q  1001*)— ZktUOniKI 

Vbbdict. 

It  is  only  when  the  evidence,  irith  all  the 
inferences  the  jnry  could  justifiably  draw  from 
it.  will  be  insuffident  to  support  a  verdict  for 
plaintifl  tbat  the  court  is  authorized  to  direct 
a  verdict  for  defendant ;  and,  unless  the  eondu* 
sion  follows,  as  matter  of  law,  tbat  no  recov- 
ery can  be  bad  upon  any  view  that  can  be  prop- 
erly taken  of  the  £scts  which  the  evidence  tends 
to  esublish,  the  case  should  be  left  to  the  jory 
under  proper  InstructiOBs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  S«:!2,  8928-8^ ;  Dee. 
Dig.  i  lOOL'J 

Error  from  Canadian  Ominty  Court;  H. 
Ik  Fogg,  Judge. 

Action  by  N.  L.  Walker  against  the  Book- 
er Tobacco  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

W.  M.  Wallace,  of  Bl  Beno^  for  plaintiff 
In  error.  W.  A.  Manrer  and  H.  L.  Fogg, 
both  of  El  Beno,  for  defradant  In  error. 

KANE,  J.  This  was  an  action  commenced 
by  the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  In  ^ror,  defendant  be- 
low, upon  a  contract  of  employment  The 
plaintiff  alleged  that,  by  the  terms  of  the 
contract,  be  was  ^ployed  by  the  defendant 
as  a  travdlng  salesman  for  the  period  of  one 
year  at  a  spedfled  salary  and  expenses,  and 
that  without  cause  he  was  discharged  before 
the  explraUoD  of  that  time.  The  defoidant 
contended,  that  by  the  terms  of  the  contract, 
the  employment  was  to  be  from  month  to 
month,  and  that  It  had  the  right  to  discharge 
the  plaintiff  at  will  or  whenever  his  services 
proved  unsatisfactory.  Upon  trial  to  a  jury, 
there  was  a  verdict  for  the  plaintiff  upon 
which  Judgment  was  duly  entered,  to  reverse 
which  this  pro(;eeding  in  error  was  com- 
menced. 

The  first  assignment  of  error  Is  predicat- 
ed dpon  the  action  of  the  conrt  In  permitting 
the  plaintiff  to  amend  his  petition.  The  con- 
tention is  that,  after  the  parties  bad  rested, 
the  plaintiff  was  permitted  to  amend  his  pe- 
tition by  interlineation  to  the  effect  that  the 
oral  contract  of  employment  set  up  by  the 
plaintiff  had  been  afterwards  confirmed  In 
writing.  This  was  to  obviate  some  objection 
raised  by  counsel  as  to  whether  the  contract 
was  governed  by  section  1089,  Comp.  Laws 
1909,  which  provides  that:  "An  agreement 
that,  by  its  terms,  is  not  to  be  performed 
within  a  year  from  the  making  thereof,  Is 
void."  We  do  not  think  that  this  was  re- 
versible error.  In  Harris  v.  Palmer,  20  Okl. 
770,  108  Pac.  385,  it  was  held :  "The  order 
of  proof  Is  largely  a  matter  of  discretion 
with  the  trial  court,  and  hence  evidence 
which  is  properly  a  part  of  plalntUTs  case 
in  chief  may  be  permitted  to  be  Introduced 
out  of  its  regular  order,  or  the  conrt  in  the 
exercise  of  a  sound  discretion,  may  reopen 
the  case  for  the  introduction  of  relevant  and 
material  evidence,  after  both  parties  have 
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rested;  and,  In  tbe  abeence  of  a  abowlng 
of  Bumtrise  or  prejudice  or  an  abuse  of  dls- 
cretion,  such  action  will  not  be  sabject  to  re- 

[1]  In  Alcorn  t.  Denniss.  26  Okl.  13S,  105 
Pac.  1012,  it  was  beld :  "To  permit  amend- 
ments when  not  changing  tbe  cause  of  tbe 
actions  reets  within  tbe  sound  discretion  of 
the  trial  court,  and  will  not  be  disturbed  on 
apiwal  unless  it  afflrmatirely  appears  that 
its  exercise  has  operated  to  the  prejudice  of 
the  rights  of  the  complaining  party." 

Moreover,  In  our  judgment  tbe  contract 
between  the  parties  was  to  be  performed 
within  one  year,  and  therefore  not  affected 
by  the  statute  of  frauds.  The  plaintiff's 
testimony  was  to  the  effect  that  be  was  em- 
ployed upon  the  10th  day  of  March,  1009, 
for  a  period  of  one  year  from  that  date,  and 
that  he  was  discharged  on  the  16th  day  of 
October  of  the  same  year  without  cause,  and 
that,  although  he  made  diligent  effort  to  se- 
cure other  employment,  he  was  unable  to  do 
so.  That  he  had  been  paid  In  full  up  to  tbe 
date  of  hla  discharge,  except  the  sum  of  $20, 
which  was  due  him  for  his  last  month's  ex- 
penses. 

[2]  The  evidence  being  sufBclent  to  sui>- 
port  the  verdict  of  the  jury,  It  follows  that 
the  defendant  was  not  ^titled  to  a  directed 
verdict  "It  is  only  when  the  evidence,  with 
all  the  inferences  the  jury  could  justifiably 
draw  from  it,  will  be  Insufficient  to  support 
a  verdict  for  plaintiff,  if  a  verdict  in  his 
favor  Is  returned,  that  the  court  Is  author- 
ized to  direct  a  verdict  for  defendant;  and, 
unless  the  conclusion  follows,  as  matter  of 
law,  that  no  recovery  can  be  had  upon  any 
view  that  can  be  properly  taken  of  tbe  facts 
which  the  evidence  tends  to  establish,  the 
■  case  should  be  left  to  the  jury  under  proper 
Instructions."  Fidelity  Mut  Life  Ins.  Co.  v. 
Stegall  et  aL,  27  Okl  151,  111  Pac  380. 

Counsel  for  defendant  In  error  admits  that 
all  of  the  judgment  above  the  sum  of  (600  Is 
excessive  and  offers  to  file  a  remittitur  for 
all  in  excess  of  that  sum.  As  the  evidence  is 
sufficient  to  support  a  verdict  for  $600.  upon 
doing  so,  the  judgment  will  be  affirmed. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  court  below,  as  thus  modified, 
Is  affirmed.  All  the  Justices  concor,  except 
WILLIAMS  and  DtTNN,  JJ.,  absent. 

in  Okl.  181) 

SMITH  T.  GABDNBB. 
(Supreme  Court  of  Oklahoma.   April  ^  1913.) 

(ByVahut  hp  tht  Court.) 

PLSADina  (I  48*>-PETmON— SUFnOIBKCT. 

Where  a  petition  coDtaina  an  allegation  of 
facts  which  Bhow  that  the  plaintiff  bas  been 
wroDjKd,  shows  of  what  such  wrongs  consist, 
and  tbe  damage  plaintiff  has  sustained  thereby, 
and  shows  that  defendant  perpetrated  such 
wrongs  and  is  liable  therefor,  and  asks  judg- 
ment for  the  amount  of  damage  sustained  by 


reason  thereof  audi  petidoD  itatas  a  cause  of 

action. 

[Ed.  Note.— For  other  case*,  see  Pleading 
Cent  Dig.  »  105, 106;  Dec.  Dig.  |  4^*} 

Commissioner's  Opinion,  Division  No.  2. 
Error  from  I>lstrlct  Court  Oklahoma  Coun- 
ty; George  W.  Clark,  Judge. 

Action  by  L.  P.  Smith  against  George  £. 
Gardner.  From  a  judgment  sustaining  de- 
murrer to  plaintiff's  petition,  he  brings  er- 
ror.  Reversed  and  remanded. 

Wiley  Jones,  of  Oklahoma  CSty,  for  plain- 
tiff In  error. 

HARBISON,  a  In  the  early  part  of  lAlO 
L.  P.  Smith  brongtat  ttaia  action  against 
George  B.  Oardner,  allying.  In  enbstanee: 
That  on  tbe  let  of  October,  1909,  the  de- 
fendant, George  E.  Gardner,  then  dolns  a 
goiwal  mercantile  business  In  what  Is  known 
as  the  lion  Store  In  Oklahonn  dty,  traded 
to  E.  P.  Lea  a  certain  line  of  gooda,  wares, 
merchandise,  and  fixtures,  to  be  selected  firom 
his  general  stock,  invoicing  at  $2,295i!4,  bnt 
that  becanse  Gardner  refused  to  allow  Lea 
to  be  present  when  such  goods  were  selected 
from  tbe  general  stock,  and  because  Gardner 
selected  same  blmself  in  Lea's  absence,  and 
refused  to  allow  Lea  to  Open  the  boxes  and 
examine  and  Inspect  the  goods,  Lea  declined 
to  acc^t  them,  and  left  them  in  Gardner's 
possession.  The  controversy  between  Lea 
and  Gardner  continued  until  November  17. 
1009,  when  upon  condition  that  the  plaintiff 
hertin  would  take  such  goods.  Lea  and  Gard- 
ner agreed  to  settle  their  controversy.  That 
on  said  date  plaintiff,  through  bis  agent 
agreed  to  take  such  goods,  provided  they  were 
as  represented,  and  provided  Gardner  would 
take  out  a  certain  line  of  goods  invoicing 
|240,  and  substitute  other  goods  to  a  like 
amount  That  Gardner  agreed  to  do  this, 
and  did  pretend  to  do  so,  but  that  instead  of 
snbstitutlng  goods  to  the  amount  of  $240,  ac- 
cording to  Invoice,  he  substituted  only  $174.- 
68  wortti,  leaving  a  shortage  of  4^65.32,  for 
which  plaintiff  asked  judgment  Further, 
that  defendant  agreed  with  plaintiff  to  sub- 
stitute goods  in  flrst-class  marketable  condi- 
tion, whereas,  in  fact  the  substituted  goods 
were  shoddy,  old,  but  of  date,  out  of  style, 
shopworn,  dirty,  stained,  faded,  rusty,  tar- 
nished, broken,  rat  eaten,  remnants,  unsal- 
able, and  not  worth  more  than  25  per  cent, 
of  their  invoice  value,  or  143.67,  Instead  of 
$174.6a  That  plaintiff  was  thereby  damag- 
ed in  the  sum  of  $121.01,  for  which  he  asked 
judgment  Also,  that  in  said  trade  plaintiff 
bought  and  paid  for  certain  fixtures  Invoic- 
ed at  $461,  which  defendant  failed  and  re- 
fused to  ship  to  plaintiff,  bnt  held  same  oat 
at  the  time  the  other  goods  were  shipped. 
That  plaintiff  bad  never  rec^ved  such  fix- 
tures, wherefore  he  was  damaged  in  the  sum 
of  $451,  and  asked  Judgment  for  same. 
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Plalntlfr  fartbar  alleged:  That  defbodant 
also  refused  to  allow  fahn  to  open  tlte  boxes 
and  examine  asd  Inspect  the  goods  on  the 
KTonnd  that  It  would  take  too  much  time  to 
open  them  up  and  examine  them,  but  that  be 
would  guarantee  them  to  be  in  flrst-class  shape 
and  all  right,  and  that  he  had  so  guaranteed 
tbem.  Whereupon  plaintiff  accepted  such 
goods  and  paid  for  same  relying  upon  de~ 
fendant's  representations  and  guaranty  that 
the  goods  were  In  first-class  condition,  and 
upon  his  complying  with  the  agreem^t 
That  said  stock  of  goods  less  the  fixtures  In- 
rolced  at  $451,  and  lees  the  substituted 
goods,  Invoiced  as  aforesaid,  amounted  ac- 
cording to  invoice  to  $1,Q(H.24.  That  such 
goods  instead  of  being  flrst-class  salable 
goods  as  represented  and  guaranteed  by  de- 
fendant were  shoddy,  old,  out  of  style,  ont 
of  date,  shopworn,  dirty,  faded,  colored, 
stained,  tarnished,  rusty,  broken,  torn,  wrin- 
kled, mashed,  bent,  rat  eaten,  moth  eaten, 
scraps,  remnants,  not  In  pairs,  not  matched, 
cdd-and  large  numbers,  unmarketable  and 
wholly  unsalable,  and  not  worth  over  25  per 
cent  of  their  invoice  value,  or  $401.06,  in- 
stead of  ¥1,604.24,  according  to  Invoice. 
Wherefore  plalntlfC  claimed  to  have  been 
damaged  In  the  sum  of  $1,203.18,  for  which 
be  asked  Judgment  Wherefore,  plaintiff  al- 
leged his  damage  to  be,  and  asked  judgment 
for,  a  sum  aggregating  $1,850.57. 

Defendant  demurred  to  this  petition  on 
the  ground  that  it  failed  to  state  a  cause  of 
action,  and  the  court  sustained  the  demur- 
rer. Whereupon  plaintiff,  refusing  to  plead 
further,  brings  the  case  here,  alleging  error 
on  the  part  of  the  court  In  sustaining  the  de- 
murrer. We  think  this  contention  should  be 
sustained.  Section  5627,  Comp.  Laws  1909, 
reads:  "The  petition  must  contain:  1st  The 
name  of  the  court,  an^  the  county  In  which 
the  action  Is  brought,  and  the  names  o{  the 
parties,  plaintiff  and  defendant,  followed  by 
the  word  'petition.'  2nd.  A  statement  of  the 
facts  constituting  the  cause  of  action.  In  or- 
dinary and  coofdae  language,  and  without 
r^ietition.  Sid.  A  demand  of  the  relief  to 
which  the  party  snpposee  himself  «ititled. 
It  the  recoTery  of  money  be  demanded,  the 
aawnnt  ttiereof  abaU  be  stated;  and.  If  In- 
terest ttaoceon  be  <Uaime4  the  time  from 
wbicb  Intereit  la  to  be  compnted  shall  also 
IM  Stated.  (S.  1868,  |  886S.}"  We  think  the 
petition  states  a  cause  of  action  under  the 
statute  and  under  the  rules  of  code  pleading. 
YHum  a  petition  states  facta  which  show 
that  the  plaintiff  baa  been  monged,  shows  of 
what  such  wrongs  consist,  and  the  amount  of 
damage  plaintiff  has  sustained  thereto,  and 
further  shows  that  defendant  pwpetrated 
audi  wroDBB  and  Is  Uable  to  plaintiff  there- 
for, and  prays  Jodgment  for  the  amount  of 
damage  sustained  by  reason  of  such  wtoi^ 
It  states  a  cause  of  action.  The  plaintiff 
herein  has  brought  himself  clearly  within 


this  rule  of  pleading.  He  has  shown  an 
agreement  between  himself  and  defSndant; 
whereby  he  would  pay  a  certain  price  for 
certain  goods  of  a  certain  class.  That  de- 
fendant refused  to  allow  him  to  Inspect  such 
goods  for  bimself  but  for  some  reason  per- 
sistently kept  them  concealed  from  inspec- 
tion, both  from  plaintiff  and  from  Lea,  but 
that  he  warranted  such  goods  to  be  of  the 
dass  agreed  npon ;  that  such  goods  were  not 
of  the  class  they  were  r^resented  to  be,  but 
were  comparatively  worthless.  The  petition 
shows  what  they  were  invoiced  at,  and  what 
they  were  worth,  and  shows  the  difference 
between  their  r«tl  worth  and  the  Invoice 
price,  and  alleges  that  plalntltC'was  damaged 
In  the  sum  of  the  difference,  and  also  shows 
that  the  fixtures  Invoiced  at  $^1  Were  held 
out  by  defendant  and  never  delivered  to 
plaintiff,  and  that'  he  was  damaged  In  that 
amount;  and  while  the  petition  may  be  de- 
fective. In  that  It  might  be  made  more  defin- 
ite and  certain  as  to  Just  what  extent  plain- 
tiff believed  and  relied  upon  the  representa- 
tions of  defendant  as  to  the  class  of  goods 
and  of  his  guaranty  that  tbey  were  flrst- 
class,  yet,  taken  as  a  whole,  it  Is  sufflcleutly 
definite  and  certain  as  to  enable  the  court 
to  readily  see  what  the  damages  were,  who 
caused  them  and  who  sustained  them,  and 
that  such  damages  resulted  from  defendant's 
failure  to  do  what  be  promised  to  do,  and 
from  his  misrepresentations  as  to  the  class 
of  the  goods.  The  petition.  If  true,  is  suffi- 
cient upon  which  to  base  a  Judgment  against 
defendant  for  the  amount  therein  claimed. 

Hence,  the  Judgmoit  sustaining  the  de- 
mnrrer  must  be  rerersed,  and  the  cause  re- 
manded. 

FEB  OUBIAM.   Adopted  In  whole. 

(n  ou.  M) 
BOVERTS  T.  CONVERSB  et  aL 
(Supreme  Court  of  Oklahoma.   April  4,  1913.) 

(Bi/Uabut  ly  the  Court.) 

Justices  or  ths  Pcacb  <S  169*)  —  Appeal  ' 

Bond — RiouT  to  Ameno. 

Where  a  bond  given  on  appeal  from  justice 
court  is  correct  In  every  respect,  except  that 
the  atatntorr  words  "to  prosecute  without  de- 
lay" are  omitted  from  the  condition.  It  1b  error 
to  refuae  leave  to  correct  the  error  by  filing  a 
new  bond  conditioned  aa  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  544,  6S0-678:  Dec. 
Dig.  I  159.*] 

Commissioners'  Opinion,  Division  No.  2. 
Vtma  from  Boger  ^ills  Oountr  Coturt;  E.  S. 
Traoey,  Judge. 

Action  by  a  a  Roberts,  Jr.,  against  B.  V. 
CouTose  and  anotiier.  From  a  Judgment  of 
the  county  court  refusing  plaintiff  leare  to 
file  an  appeal  bond  on  appeal  ^m  Justice 
court,  and  from  dismissal  of  tbeamieal,  plain- 
tiff brings  ernv.  Beversed  and  remanded. 
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T.  Ll  Torner,  of  CbeTenne,  for  xdalntlff  In 
error. 

ROSSEB,  C  This  appeal  la  from  an  order 
of  the  ooanty  court  dismissing  an  appeal  for 
tbe  reason  that  the  appeal  bond  was  defec- 

The  fftcta  of  this  ease  are  almost  Identical 
wltb  the  facts  in  the  case  of  Spauldlng  Hfg. 
Co.  T.  Rofl,  125  Pac.  727.  It  waa  held  that 
it  was  tbe  duty  ct  the  conrt  to  permit  an 
appeal  bond  to  be  corrected  or  amended,  as 
provided  in  Bectira  989^  Comp.  L.  1909;  The 
decision  In  that  case  is  controlling  in  the 
present  case,  and  has  been  followed  in  a 
nnmber  of  other  cases  in  tills  conrt  See 
C,  B.  I.  &  F.  R.  Co.  T.  Moore.  124  Pac.  9S9: 
Spaulding  Mtg.  Go.  r.  Witter,  126  Pac.  729. 

Upon  the  aathorltr  of  those  cases,  this 
case  most  be  jreversed  and  remanded,  with 
instructions  to  the  coonty  conrt  of  Roger 
Mills  county  to  permit  the  plaintiff  In  error 
to  file  an  amended  appeal  bond  and  to  pro- 
ceed wltb  the  trial  of  the  case  In  regular 
course. 

PER  GCRIAM.  Adopted  in  irtible. 


(37  Okl.  140) 

BRAKEBILL  t.  CHICAGO.  R.  L  &  P. 
BY.  CO. 

(Supreme  Court  of  Oklahoma.   April  4,  1913.) 

fSyllohm  by  the  Court.) 

1.  MAsna  AND  Sbbvant  ($  252*)— Smfjlot- 

MBNT  COHSSACE— lilMZIATIOH  OW  LlABIUTT 

— Vauditt. 

An  agreement  of  a  commou  day  laborer, 
working  in  a  railway's  shops  in  this  state,  that 
if  injured  while  in  the  employment  oi  a  rail- 
way company,  and  a  claim  for  damages  there- 
for is  made,  that  notice  In  writing  of  such 
claim  shall  be  given  the  company  within  30 
days  after  the  injury  is  received,  and  tiiat  the 
failure  to  give  such  notice  *'Bhall  be  a  bar  to 
the  institution  of  any  salt  on  account  of  such 
injuries,"  is  void,  because  In  conflict  with  sec- 
tion 9  of  article  23  of  the  state  Constitution. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  806;  Dec  Dig.  8  252.*] 

2.  MA0IBS  AND  Servant  ({  252*)— Emplot- 
HENT  GoNTBACT— Limitation  of  Liabilitt 

•^ABBoaATXON  BT  CONBTItDTXONAL  PboVI- 
BION. 

And  such  agreement  was  stricken  down 
with  the  adoption  of  the  Coustitutlon,  although 
made  prior  thereto,  where  the  agreement  was 
for  no  definite  period  of  service  and  could  be 
terminated  at  the  option  of  either  party,  and 
the  injury  sued  for  did  not  occur  until  after 
the  adoption  of  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  806;  Dec.  Dig.  g  252.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Pottawatomie 
County;  G.  C.  Abernathy,  Judge. 

Action  by  J.  R.  Brakeblll  against  tbe  Chi- 
cago, Bock  Island  &  Pacific  Railway  Com- 
pany. From  the  overruling  of  a  demurrer 
to  defendant's  answer,  plaintiff  brings  error. 
Berersed  and  remanded. 


J.  T.  Willian^  of  Shawnee,  for  i^alntlff 
in  error.  0.  O.  Blak^  H.  B.  IjOW,  B.  J. 
Roberts,  W.  H.  Moore,  and  J.  H.  Woods,  all 
of  El  Reno,  for  defendant  In  error. 

BBEWBB,  G.  On  S^tember  16,  lOOT,  the 
plaintiff  in  error,  J.  R.  BrakeUll,  entered 
the  employment  of  tbe  defendant  in  error, 
Chicago,  IUmSl  Island  &  Padflc  BaUway 
Company,  as  a  common  day  laborer  In  its 
Bbops  located  in  the*  dty  of  Shawnee  He 
received  an  Injury  while  bo  ouployed  In  the 
month,  of  February,  1908.  He  later  filed  bis 
snit  to  recover  damages  fbr  this  Injury,  ah 
leging  that  it  was  caused  tiirough  the  Dili- 
gence of  tlie  railway  company.  One  of  the 
grounds  of  defense  in  the  answer  filed  by 
the  railway  company  alleges  that  the  plaintiff, 
Brafcebill,  on  or  about  tbe  16th  day  of  Sep- 
tember, 1907,  made  a  written  application  to 
the  railway  company  for  employment,  and 
that,  among  other  things,  the  said  api^ica- 
tlon  contained  the  following  agreement:  "In 
further  consideration  of  sucb  employmoit,  I 
agree  for  myself,  my  heirs,  executors,  a^nin* 
istrators,  legal  representatlTeB,  and  any  oth- 
er person  or  persons  claiming  through  or 
under  me,  that  if,  while  in  the  service  of 
said  company,  I  sustain  any  personal  injury 
or  injuries  for  which  I  shall  or  may  make 
claim  against  tbe  company  for  damages,  I 
will,  within  thirty  days  after  receiving  sneti 
Injnry,  give  notice  in  writing  of  such  claim 
to  tbe  superintendent  of  the  division  upon 
which  I  shall  be  at  the  time  of  such  Injury 
or  Injuries;  and  if  such  injury  or  injuries 
shall  result  in  my  death,  for  which  claim 
shall  or  may  be  made  for  damages,  that  my 
heirs,  executora,  administrators,  legal  repre- 
sentatives or  other  person  or  persons  that 
may  make  such  claim  will  give  such  notice 
In  writing  within  thirty  days  after  my  death, 
any  and  all  of  which  notices  «haU  state  the 
time,  place,  manner,  causes,  extent  and  na- 
ture of  my  Injury  or  Injuries,  or  of  my  death 
as  the  case  may  be,  and  the  dalm  made 
therefor;  and  the  failure  to  give  notice  of 
any  such  claim  In  the  manner  and  In  the  time 
aforesaid  shall  be  a  bar  to  the  InsUtutltm  of 
any  suit  on  account  of  said  injury  or  injuries 
or  death." 

Tbe  answer  then  avers  a  failure  upon  the 
part  of  plaintiff  to  give  notice  in  writing  of 
his  said  injtiry,  as  required  by  said  agree- 
ment, and  within  80  days  after  recetvlng 

same. 

The  plaintiff.  Bralceblll,  filed  a  demurrer 
to  this  paragraph  of  the  answer,  aiding  three 
reasons  why  the  same  did  not  constitute  a 
defense,  viz.:  (1)  That  such  contract  is 
against  public  policy.  (2)  That  such  contract 
la  rendered  void  by  the  Constitution  of  this 
state.  (3)  That  it  ia  void,  because  without 
consideration. 

The  demurrer  was  overruled  by  the  court, 
and  the  plaintiff  b^ow  brings  this  ain>eaL 

[1]  Whether  or  not  the  agrean^t  abtrra 
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redted  constitutes  a  (lefense  In  this  case  Is 
the  only  question  presented.  We  do  not 
think  it  constitutes  a  defense,  and  therefore 
It  was  error  to  overmle  the  demurrer.  Sec- 
tion 9  of  article  23  of  the  Constitution  pro- 
vides: "Any  provision  of  any  contract  or 
agreement,  express  or  Implied,  stipulating 
for  notice  or  demand  ottier  tban  auch  as  may 
be  provided  by  law,  as  a  condltioa  precedent 
to  establish  any  claim,  demand,  or  UabUlt7> 
shall  be  null  and  void." 

[2]  Were  It  not  for  tbe  fact  tbat  the  ap- 
plication for  employment  containing  the 
agreement  relied  upon  was  made  prior  to  tbe 
adoption  of  the  Constitution,  It  would  hard- 
ly be  contended  but  tbat  the  section  quoted 
alwve  would  render  such  agreement  null 
and  void.  Gray  v.  Reliable  Insnran<!e  Co.,  26 
OkL  592,  110  Pac.  W8;  W.  U.  Telegraph  Co. 
T.  Crawford,  29  OkL  143.  116  Paa  926.  S5 
L.  R.  A.  (N.  S.>  980.  But  It  Is  urged  tbat  be- 
cause this  contract  was  mAde  prior  to  state- 
hood tbat  the  rights  of  tbe  parties  and  the 
validity  of  tbe  provision  must  be  determined 
by  the  law  in  force  at  tbe  time  it  was  entered 
into.  We  do  not  think  this  contention  sound. 
This  contract  tor  employment  was  for  no 
definite  time.  Its  termination  at  any  time 
was  at  the  option  of  dther  party.  At  the 
time  of  the  adoption  of  t^e  Constitution,  No- 
vember 16,  1907,  contracts  of  this  clan  were 
stricken  down.  At  tbat  date  the  man  bad 
not  been  Injured;  no  rights  of  any  kind, 
because  of  injury,  had  arisen,  bringing  into 
operation  the  clause  in  question.  At  tliat 
time  the  railway  company,  had  it  not  cared 
to  retain  this  employ^  under  the  changed 
condition  of  the  law,  could  have  relieved  him 
from  duty.  Not  having  done  so,  but  retaining 
him  in  its  employment,  the  Constitution  pro- 
tected him  in  his  cause  of  action  In  Febru- 
ary, when  he  was  Injured.  Under  the  dause 
of  the  Constitution,  this  agreement  was  void, 
because  It  abridged  the  time  within  which  he 
could,  under  tbe  law.  aenert  fala  rights,  and 
required  a  notice,  other  than  is  provided 
by  law,  as  a  condition  precedent  ti^^tbe  main- 
taining of  an  action  for  the  breach  of  a  duty 
Imposed  by  law. 

The  cause  shonld  be  reTersed  and  remand- 
ed, with  direction  that  tbe  court  sustain  the 
dunnrrer  to  this  defense. 

PBIB  OUBIAM.  Adopted  In  wbola 

(K  Okl.  7M) 

BABNBTT  et  aL  v.  BLACKSTONB  COAL  ft 
MILLING  GO. 

(Snprema  Court  of  Oklalioma.    April  1,  191S.) 

(Svllahut  &v  fke  Court.) 
COUBTB  11  a(B*)— DrsTBlCT  COTTBT— JUBXSDXO- 

TioN— Fbobats  Appeals. 

Under  the  provision  of  eection  16.  art.  7, 
and  section  2  of  the  Scbedule  of  tbe  GonstitQ- 
tion,  an  appeal  lies  to  tbe  district  court  from 
the  coonty  court  in  probate  matters  in  those 


cases  in  wblch  an  appeal  was  allowed  nnder  tiie 
statutes  of  Oklahoma  territory. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  Sg  4S0-186 ;  Dec.  Dig.  {  202.*] 

Error  from  District  Court,  Uuskogee  Coun- 
ty; R.  O.  Allen,  Judge. 

Action  between  T.  A.  Bamett,  Guardian, 
and  others,  and  tbe  Blackstone  Coal  &  Mill- 
ing Company.  From  the  Ju^ment,  tbe  first- 
mentioned  parties  bring  error,  and  a  motion 
Is  made  to  dismiss.   Motion  overruled. 

S.  B,  Dawes  and  Charles  A.  Cook,  both  of 
Muskogee,  for  plaintiffs  in  error.  Horace 
Speed,  of  OuthrU,  for  defendant  in  error. 

WILLIAMS,  J.  Section  16,  art  7  (section 
201,  Williams'  Anno.  Const),  of  the  Consti- 
tution of  this  state.  Is  as  follows:  "Until 
otherwise  provided  by  law,  in  all  cases  aris- 
ing under  the  probate  Jurisdiction  of  the 
county  court  appeals  may  be  taken  from 
the  Judgments  of  the  county  court  to  the 
district  court  of  tbe  county  in  the  same  man- 
ner as  Is  now  provided  by  the  laws  of  the  ter- 
ritory of  Oklahoma  for  appeals  from  tbe  pro- 
bate court  to  the  district  court  and  In  all 
cases  appealed  from  the  county  court  to  the 
district  court  the  cause  tA&W  be  tried  de 
novo  In  tbe  district  court  upon  questions 
of  both  law  and  fact" 

In  Apache  State  Bank  v.  Daniels,  32  Okl. 
121,  121  Pac  237.  40  L.  R.  A.  (N.  S.)  901, 
paragraph  1  of  the  syllabus  is  as  follows: 
"Under  the  provisions  of  section  16,  art  7, 
and  section  2  of  the  Schedule  of  the  Consti- 
tution, an  appeal  lies  to  the  district  court 
from  the  county  court  in  probate  mattera, 
in  those  cases  In  which  an  appeal  was  al- 
lowed by  the  statutes  of  Oklahoma  territory. 
.Wilson's  Rev.  &  Ann.  St  1903, 1 1703;  Oomp. 
Laws  1009,  i  5461." 

SecUoD  5451  of  the  CompUed  Laws  ot 
Oklahoma  1909  is  as  follows:  "An  appeal 
may  be  taken  to  tbe  district  court  from  a 
Judgment  decree  or  order  of  the  county 
court:  (1)  Granting,  or  refusing,  or  revok- 
ing letters  testamentary  or  of  administra- 
tion, or  of  guardianship.  Admitting,  or 
refusing  to  admit  *  will  to  probate.  (3) 
Against  or  in  favor  of  the  validity  of  a  vrlll 
or  revoking  the  probate  thereot  (4)  Against 
or  in  favor  of  setting  apart  property,  or  mak- 
ing an  allowance  for  a  widow  or  child.  (5) 
Against  or  in  favor  of  directing  the  i:>artltlon, 
sale  or  conveyance  of  real  property.  (6) 
Settling  an  account  of  an  executor,  or  ad- 
ministrator or  guardian.  (7)  Refusing,  al- 
lowing or  directing  the  distribution  or  parti- 
tion of  an  estate,  or  any  part  thereof  or  tbe 
payment  of  a  debt  claim,  legacy  or  distribu- 
tive share;  or,  (8)  From  any  other  Judgment 
decree  or  order  of  the  county  court  or  of 
the  Judge  thereof  affecting  a  substantial 
right" 

Under  tbe  eight  subdlvisionB.  the  district 
court  acquired  the  Jurisdiction  of  the  ap- 
peal from  tbe  county  court  unless  the  appeal 
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most  be  prosecated  to  the  Supreme  Coart 
by  Tlrtae  of  Bection  15,  art  7,  of  the  Oonati- 
tntlon,  88  coDtCDded  for  by  the  defendant  in 
error.  Sections  15  and  16  sbould  be  constru- 
ed together  so  as  to  give  effect  to  both. 

Under  the  holding  in  the  Apache  State 
Bank  T.  Danitis  Gase  as  to  the  appellate  ju- 
risdiction of  the  district  court  as  to  probate 
matters,  the  motion  to  dismiss  most  be  over- 
niled.  All  the  Justices  concur. 


(IS  oki.  ni) 

In  re  ASSESSMENT  OF  OKLAHOMA  NAT- 
URAL OAS  CO. 
(Sapreme  Court  ol  Oklahoma.   April  8.  1913.) 

(8i/llabiu  It  tke  OovrtJ 

AssEssmiNT  FOB  Taxbs. 

Report  of  referee  {wnfirmed,  and  Jadg- 
meat  ordered  accordiogly,  upon  the  anthorio^ 
of  In  re  ABsesBmeot  of  Osage  St  Oklahoma 
Qaa  Company,  128  Pac.  692. 

Appeal  from  ^te  Board  of  EqaaUaUon. 

In  the  nuMa  of  the  assessment  of  the 
Oklahoma  Natural  Oas  Company.  From  the 
action  of  the. State  Board  of  Oquallsatloii, 
the  Gas  Company  aj^als.  Affirmed. 

Flynn.  Chambers,  Lowe  ft  Richardson,  of 
Oklahoma  City,  for  appellant  Cbas.  West 
and  W.  C  Beeves,  both  of  (^lataoma  City, 
for  the  State. 

KANE,  J.  This  is  an  appeal  from  the  ac- 
tion of  the  State  Board  of  Equalization  In 
assessing  the  property  of  the  Oklahoma  Na- 
tural Gas  Company  for  taxation  for  the  year 
1911.  Upon  a  trial  de  novo  In  this  court, 
by  agreement,  a  referee  was  appointed  to 
hear  the  evidence  and  report  his  findings 
thereon.  The  cause  now  comes  on  to  be 
heard  upon  exceptions  to  the  report  of  the 
referee. 

The  same  questions  are  Involved  and  the 
same  referee  was  appointed  by  the  court  In 
this  proceeding  as  in  Re  Assessment  of  Osage 
&  Oklahoma  Gas  Company,  12S  Pac.  692, 
and  the  report  herein  Is  based  upon  the  same 
class  of  evidence,  and  the  findings  and  con- 
clusions of  t^e  referee  are  to  the  same  effect 
As  the  report  of  the  referee  was  confirmed 
in  that  case,  it  must  also  be  sustained  in 
this. 

It  is  therefore  ordered  that  the  report 
of  the  referee  be  confirmed,  and  judgment 
enta%d  accordingly.  All  the  JosUces  con- 
oor,  exc^  WILLIAMS,  J.,  not  partldpatiiig. 


(HOU.ni) 

IB  re  ASSESSMENT  OF  GAN1II7  BIVER 
OAS  CO. 

(Sapreme  Court  of  OUaboma.  April  8,  1918.) 

(SyUabut  by  the  Oovrt.) 

Assesbukut  of  Taxbs. 

Report  of  referee  confirmed,  and  judg- 
ment ordered  aecwrdini^,  npoa  tne  authority 

In  re  Aiiesament  of  Oiage  ft  Oklahoma 


Gas  Company,  1^  Pac  892,  and  In  tiie  Mat- 
ter of  Assessment  of  Oklahoma  Natiual  Oas 
Company,  supra,  Just  handed  down. 

Appeal  from  State  Board  of  BkmaUsatloii. 

In  the  matter  of  the  assessment  of  tlw 
Caney  River  Gas  Company.  From  the  assess- 
ment by  the  Board  of  Equalisation,  the  Gas 

Company  appeals.  Affirmed. 

Flynn,  Chambers  ft  Lowe,  of  Oklahoma 
City,  for  appellant  Chas.  West  and  W.  CL 
Reeves,  both  of  Oklahoma  caty,  for  the  State. 

KANE,  3.  This  Is  an  an>eal  by  the  Caney 
River  Gas  Company  from  the  action  of  the 
State  Board  of  Equalisation  In  assessinc  Us 
propfflty  for  taxation  for  the  year  1911. 

This  cause  in  all  respects  is  Identical  with 
In  re  Assessment  of  Osage  A  Oklahoma  Qaa 
Company,  128  Pac.  682,  and  In  re  Matttt 
of  Assessment  of  Oklahoma  Natural  Gu 
Company,  supra,  just  handed  down. 

Upon  the  authority  of  those  cases,  the  re- 
port of  the  referee  herein  Is  confirmedt  and 
judgment  entered  accordingly.  All  the  Jus- 
tices concur,  except  WUXIAMS,  not  par^ 
tlcipatlns. 

9  Okl.  Cr.  BOI 

STAB  V.  STATE. 
{OrimlBsl  Court  of  Appeals  <rf  CMdahonaa.  iLgril 

22,  IBia.) 

(SvUabtu  by  the  Court.). 

1.  InOICTMBNT  and  INFOBMATION  (U  60,  87*) 
— TiMB  or  OFFBIfSS— Lakouaob. 

(a)  The  preciae  time  at  which  an  offense  was 
committed  need  not  be  stated  in  an  indictment 
but  it  may  be  alleged  to  have  been  committed 
at  any  time  prior  to  the  filing  of  suA  indict- 
ment, except  in  cases  where  time  is  a  material 
ingredient  of  the  offense^ 

(b)  An  indictment  is  sufficient  if  the  oflfense 
charged  therein  is  clearly  set  forth  In  ordinary 
and  concise  language,  wltihout  repetitloii.  Bod 
in  such  a  manner  as  to  enable  a  person  of  com- 
mon undentanding  t»  know  what  is  intended 
thereby. 

[E>3.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Si  182,  2««,  28T, 
244-250;  Dec  Dig.  ||  60,  S7.<] 

2.  Cbuqnal  Law  (k  9S7*>— New  Tiui<-^A»- 
hdavit  and  TssmioNT  or  Jubob. 

The  affidavits  or  the  testimony  of  jntois 
cannot  be  used  for  the  purpose  oC  impeaching 
their  verdict,  but  may  be  considered  for  the  poi^ 
pose  of  sasteining  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cant  Dig.  H  2892-2396;  D«ft  Di»  f 
967.*] 

3.  Gbivinal  Law  (H  628,  915,  1152*)— Acou- 

BATION— InDORBEUBNT  OT  NaMBS  OF  WIT- 
NESSES—Dj  BCBETIO  N—Co  NTIND  A  H  CE . 

(a)  Id  felony  cases  the  court  In  its  dlscrettoB 
may  permit  the  names  of  additional  witnesses 
to  be  indorsed  upon  an  indictment  or  informa- 
tion after  tbe  trial  has  b^n,  and  such  actioa 
will  Dot  be  subject  to  review  upon  appeal  un- 
less  It  be  made  to  awear  that  diez*  was  an 
abuse  of  this  dlaraetum  to  the  injury  of  tin 
defendant. 

(b)  If,  after  «Dnoaac]ng  ready  for  trial,  tiie 
court  permits  the  names  d  additional  witnesses 
to  be  Indorsed  upon  an  indictment  or  infoma* 
tion,  and  If  the  defendant  is  annwlsed  thocat 
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■nd  if  the  IndoTaement  of  the  name*  of  the 
■ddttloiuU  wituenee  requires  the  prodactloD  of 
farther  tcetbnony  npon  the  part  ch  the  defend- 
ant, the  defendant  ^ould  withdraw  hi»  an- 
nooncement  of  ready  for  trial  and  file  a  motion 
for  a  eontinnance,  la  which  he  dioold  set  up 
the  facta  constitatinf  aoeh  •urprine  and  what 
evidence,  if  anj,  he  could  produce  if  the  caae 
were  continued  to  rebut  the  te&timonr  of  loch 
additional  witnenea  for  the  state. 

(c)  The  atatnte  with  reference  to  Indonlnc 
tlM  aamea  of  additloaal  wltBAMes  upon  aa  in- 
dictment or  information  In  mlademeanor  caaea 
haa  no  application  to  felony  caaea. 

[Bd.  Note.~FoF  other  caws,  aee  Criminal 
Law.  Cent.  Dig.  f|  1409-1411.  1418-1419,  2152- 
:£168.  S0Ga-S067 ;  Dec  Dig.  H  0^  016.  11&2-*] 

4.  OnaHAi.  Law  <J  784*)— InsTsuonoN  oh 
CMCUMflTAimAi.  SvxDBiica  —  NxcsaaiTT  — 
SumciEifCT. 

<a)  An  iDBtmctlon  upon  the  eohject  it  dr- 
camatantial  evidence  should  never  be  given  nn- 
leas  the  testimoDj  for  the  prosecution  Is  wholly 
circnmatantiaL 

(b)  Where  an  Inatmction  on  clrcnmatantial 
evidence  is  necessary.  It  Is  a  mistake  for  the 
ooort  to  t^vh  lensthy  explanations  of  circum- 
stantial evidence;  but  It  ia  sufficient  for  the 
court  to  iostract  the  jury  that  the  circum- 
stancea  proven  must  not  only  be  consistent  with 
the  guilt  of  the  defendant,  but  they  must  alao  be 
incfmaistent  with  his  innocence  and  incapable 
of  any  other  reasonable  explanation,  except  that 
of  his  guilt 

[lEd.  Note. — E>>r  other  cases,  see  Criminal 
Law,  Cent.  Oif.  il  1883-1888,  1922, 19tlO;  Dee. 
Dig.  I  784.*] 

5.  CBnaif  Law  (|  10fi9*>— AmAX.  ard  B»- 
BOX  —  OBJEoraov  Biu>w  —  SurnoiMCT  — 

iKBTBCCTIOIT. 

General  exceptions  to  iastrnctions  of  the 
court  to  Che  Jury  will  not  be  considered  on  a^ 
peal.  The  attntfon  of  the  court  sbouid  be  di- 
rectly called  to  the  instruction  objected  to  in 
order  that  the  court  may  have  an  opportunity 
to  correct  any  error  which  it  may  contain. 

[Ed.  Note.~For  other  cases,  aee  Criminal 
I^w,  CenL  Dig.  {  2071;  Dec  Dig.  |  1059.*] 

«L  OknaHAi.  Law  <K  728,  1114*)— Abouvkht 

or  COVHUL— Appxai.  ahd  Ebboi^Bbcobo. 

(a)  Counsel  for  appellant  cannot  be  heard  to 
complain  If  the  county  attorney  in  bia  closing 
argument  to  the  Jury  li  permitted  to  go  out  of 
the  record  in  bis  reply  to  arguments  nude  by 
eoansel  for  the  defendant,  which  were  also  out 
of  the  record. 

<b)  Where  an  appeltant  dealiea  to  present  m 
question  to  this  court  it  Is  his  duty  to  bring  up 
enough  of  the  proceedinga  of  the  lower  court  to 
enable  thla  court  to  pass  IntelUcently  and  safely 
upon  the  qoesdon  presented. 

[SM.  Note.— For  other  caM  lea  Criminal 
Law.  Cent  Dig.  H  USl/mB,  2881;  Dec. 
Die  if  728.  1114.*] 

Appeal  from  District  Court,  Mclntoeh 
OoDDty ;  Prealle  B,  Cole,  Judge: 

&  S.  BtB?  fru  eonTlcted  of  the  leieeny 
cC  cattle;  and  anpeala.  Afflnned. 

8.  If.  Rotherford,  of  MuBkogee,  for  appel- 
laot  Smith  G.  Matson,  AssL  Atty.  Gen.,  for 
the  State. 

rUBMAN,  J.  Flrat  In  bis  brief  counsel 
for  appellant  aaya:  'TTbe  defects  in  tlie  In- 
dictment are  that  the  time  and  place  of  the 
Issuable  facta  contained  In  said  presentment 
are  not  specific.  The  indictment  alleges  that 
tm  the  SRtlx  day  of  January  this  defend- 


ant, in  connection  with  ^m  Star,  atole  cer- 
tain cattle  belonglDg  to  one  J.  C.  Crabtree. 
No  other  allegation  of  time  la  stated  In  the 
indictment,  save  and  except  the  one  sped  (led 
la  the  banning.  Tills  is  not  anfilclent,  as 
we  coDtMid." 

The  charging  part  of  the  Indictment  ia  aa 
follows:  "That  In  said  hfclntosh  county,  and 
state  of  Oklahoma,  on  the  2Sth  day  of  Janu- 
ary, in  the  year  of  our  Lord  one  thooaand 
nine  hundred  and  ten,  and  prior  to  the  find- 
ing of  this  Indictment,  8.  S.  Star,  and  James 
Star,  did  In  the  county  and  state  aforesaid, 
and  at  the  time  aforesaid,  unlawfully,  Mo- 
nionaly  and  by  fraud  and  etealth  and  with 
the  Intent  to  deprive  the  owner,  J.  C.  Crab- 
tree,  thereof,  tak^  steal  and  carry  away 
thirty  steers,  described  as  follows,  to  wit, 
thirty  steers  being  red  in  color  and  three 
years  old  each,  which  said  tbilty  steers  waa 
th^  and  there  the  personal  property  of  tl» 
said  J.  O.  Crabtiee^  and  waa  then  and  there 
of  the  Talue  of  twen^-flve  dolla'ia  eadi,  and 
said  S.  S.  Star  and  Jamea  Star  did  ao  un- 
Iaw;tully,  feloniously,  and  1^  fraud  and 
stealth  and  with  the  intoit  to  deprire  the 
said  owntf .  J.  C  Crabtree;  thneof,  take, 
steal  and  cany  away  the  said  thirty  atewa, 
with  the  felonious  Intent  to  convert  the  said ' 
thirty  steers  to  their  own  use,  contrary  to' 
tlie  form  of  the  statutes  Id  sndi  cases  made 
and  proTlded  and  against  the  peace  and  dlg< 
nity  of  the  state." 

[1]  The  contentbm  ct  counsel  for  an>ellant 
la  that  time  and  place  ahould  not  merely  be 
moitioiied  at  the  b^innlag  nt  tiie  indictment, 
but  should  be  repeated  at  eadi  iasuable  and 
trlaMa  tact  Th^  dte  a  number  of  author^ 
Itiea  sustaining  thla  contention.  Thwe  can 
be  no  question  but  that  this  was  ttie  andent 
rule,  but  the  otndltlona  which  brought  this 
rule  into  existence  have  long  since  passed 
away  and  ceased  to  nist  Or^;lnaHy  de- 
foidants  ware  not  allowed  to  be  r^reeented 
counsel  or  to  testuy  In  their  own  behalf. 
Neither  were  they  allowed  to  summon  wit- 
nesses and  place  them  upon  the  stand  for 
the  purpose  fit  explaining  or  contradicting 
testimony  for  the  proeecation.  It  was  deem- 
ed derogatory  to  the  crown  to  permit  the 
witnessea  in  ite  behalf  to  be  contradicted. 
The  Injustice  of  these  laws  was  so  manifest 
that  the  trial  Judges,  In  order  to  mitigate 
the  liardsfalps  of  the  law,  Invented  and  built 
up  an  artlfldal  technical  system  for  the  pro- 
tection of  men  charged  with  crime,  who  oth- 
erwiae  would  be  at  the  mercy  of  the  prosecu- 
tion. But  this  condltioQ,  aa  before  stated,  no 
longer  exists,  and  the  technical  system  which 
was  built  up  solely  for  the  purpose  of  miti- 
gating the  rlgora  of  the  law  should  also 
cease  to  exlat.  Even  if  tlils  did  not  result 
from  common  sense  and  Justice,  our  statute 
in  express  terms  reiteals  the  arttflcia!  rules 
of  pleading  established  by  the  common  law. 

Section  6700,  Comp.  Laws  1900,  on  the 
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qnestioD  of  time,  it  as  follows:  **The  pre- 
dee  time  at  which  the  offense  was  committed 
need  not  be  stated  in  tlie  Indictment;  but  It 
may  be  alleged  to  hare  been  committed  at 
any  time  before  the  finding  tbereof,  except 
wbere  the  time  Is  a  material  ingredient  In 
tbe  offense." 

Section  6704,  Gomp.  I^aws  1909,  la  express 
terms  declares  tbat  tbe  indictment  is  suffi- 
cient if  it  can  be  understood  tberefrom  tbat 
the  act  or  omission  charged  as  the  offense  is 
clearly  and  distinctly  set  forth  In  ordinary 
and  concise  language,  without  repetition,  and 
In  such  B  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  Is  in- 
tended. 

Section  6705,  Comp.  Laws  1909,  Is  as  fol- 
lows: "No  Indictment  Is  Insufficient,  nor  can 
the  trial,  judgment,  or  other  proceedings 
thereon  be  affected,  by  reason  of  a  defect 
or  Imperfection  in  the  matter  of  form  which 
does  not  tend  to  the  prejudice  of  the  sub- 
Btantlal  rights  of  the  defendant  upon  the 
merits.** 

We  are  therefore  of  the  opinion  that  the 
demurrer  to  the  indictmemt  in  tMs  case  was 
properly  overruled  by  the  trial  court. 

[2]  Second.  It  is  Insisted  in  the  brief  of 
counsel  for  appellant  that  the  court  erred 
In  not  sostainlng  tbe  motion  for  a  new  trial 
on  account  of  the  affidavit  and  testimony  of 
the  juror  Le  Blanche.  The  affldarit  and 
testimony  of  the  juror  Le  Blanche  is  to  the 
effect  that,  something  more  than  a  year 
previous  to  the  trial,  said  juror  had  met  J. 
O.  Grabtree,  the  owner  of  the  stolen  cattle, 
at  a  picnic;  that,  in  a  conveFsation  with  said 
Cnbtree,  said  Crabtree  had  told  him*  about 
the  stealing  of  his  cattle,  and  that  said  juror 
Le  BUmche  had  forgotten  this  conversation 
with  Crabtree  and  did  not  remember  it  until 
after  bdng  accepted  on  the  jnry.  On  cross* 
examination  the  juror  Le  Blanche  teatlfled 
tbat  the  statements  made  to  him  by  said 
Grabtree  did  not  in  any  manner  affect  his 
verdict,  and  that  he  did  not  communicate 
said  statements  to  any  of  the  other  Jurors. 
It  waa  also  proven  that,  when  the  jury  re- 
tired to  consider  of  their  vodlct,  the  vote 
on  the  first  ballot  stood  11  for  conviction 
and  one  for  acquittal,  and  tliat  the  Juror 
Le  Blanche  then  voted  for  an  acqnlttaL  The 
court  did  not  err  In  refusing  to  grant  a  new 
trial  on  account  of  the  affltovit  and  testi- 
mony of  the  juror  Le  Blanclw^  It  la  the 
settled  law  in  this  atate  that  the  affidavit  or 
testimony  of  a  juror  cannot  be  used  for  the 
purpose  of  impeaching  the  verdict  of  such 
Juror.  If  this  were  permitted,  it  would  sub- 
ject jurors  to  all  sorts  of  intimidations  and 
tonptaUons  and  would  tend  to  unsettle  and 
make  Insecure  the  verdicts  of  juries  and  the 
judgments  of  courts  and  would  place  a  pre- 
mium upon  corruption.  See  Colcord  v.  Con- 
ger. 10  Okl.  460,  62  Pac.  276;  Vanderburg 
V.  SUte,  0  Okl.  Cr.  486,  120  Pac.  301 ;  Keith 
V.  State,  7  Okl.  Cr.  156,  123  Pac.  172;  and 
Overton  v.  States  7  Okl,  Cr.  204^  114  Pac. 


1132,  123  Pac.  176.  But,  even  If  this  were 
not  the  law,  the  trial  court  did  not  err  in 
its  ruling  upon  tbe  question,  because  the 
testimony  shows  that,  notwithstanding  the 
statements  said  to  have  been  made  to  the 
Juror  Le  Blanche  by  the  owner  of  the  cattle, 
said  Juror  voted  for  acquittal  and  only 
agreed  to  a  conviction  upon  a  consideration 
of  the  entire  testimony  and  the  argument  of 
tbe  other  11  Jurors. 

[3]  Third.  Counsel  for  appellant  complains 
at  the  action  of  the  trial  court  in  permitting 
the  state  to  indorse  the  names  of  Cliff  Sel- 
lers, Bob  Sellers,  Minnie  Harris,  MolUe  Sk- 
iers, Claude  Carllle,  Jim  Jackson,  and  Dan 
Foster  upon  the  Indictment  over  the  objec- 
tion and  protest  of  counsel  for  appellant. 
The  record  discloses  the  fact  that,  when  tbe 
case  was  called  for  trial,  the  state  annoanc- 
ed  ready  for  trial  and  the  defendant  made 
a  motion  for  a  continuance  which  was  over- 
ruled, and  then  declined  to  make  an  an- 
nouncement. Thereupon  the  court  directed 
that  a  Jury  should  be  called.  Hr.  Robertson, 
representing  the  state,  requested  permlsalon 
to  indorse  the  names  of  some  additional  wit- 
nesses upon  the  Indictment,  and  stated  tbat 
he  did  not  know  that  th^  were  important 
witnesses  in  the  case  until  ft'  short  time  be- 
fore this  and  did  not  understand  that  he  bad 
tbe  right  to  indorse  their  names  on  tbe  In- 
dictment except  in  opm  court  and  by  per- 
mission, and  this  was  the  first  day  of  tbe 
term  on  which  the  attorney  for  anwllant 
had  been  In  court ;  that  he  had  not  cared  to 
ask  permission  because  of  his  absoioe.  Po^ 
mission  of  the  court  ma  granted  to  the  coon- 
17  attorney  to  indorse  the  names  of  the  wit- 
nesses upon  the  indictment,  to  wblcb  eonn- 
sel  for  appellant  enepted.  But  the  record 
falls  to  show  that  connad  for  ajipellant  was 
surprised  at  the  action  of  the  court  in  per- 
mitting the  names  of  said  witnesses  to  be 
indorsed  upon  tbe  indictment,  or  that  tbe  use 
of  such  witnesses  by  fbB  state  required  tbe 
production  of  any  additional  testimony  npim 
the  fiart  of  appellant  Neither  did  coniiBel 
for  appellant  ask  for  lime  with  wblcb  to 
prepare  a  motion  for  a  continuance  on  ac- 
count of  tbe  names  of  the  additional  wit- 
nesses indorsed  upon  tbe  indictment  But 
the  objection  is  made  that  the  teart  abonld 
not  have  pennitted  the  Bames  of  tbe  addi- 
tional witsiesses  to  be  Indorsed  upon  the  In- 
dictment after  the  trial  bad  b^un.  In  rap- 
port ot  this  position,  coimsel  for  appeUant 
cite  the  cases  c£  Nelson  v.  State,  6  OU.  Cr. 
368,  114  Pac.  1124,  and  HawUna  v.  State, 
6  OkL  Cr.  308,  118  Pac.  607.  Neither  of 
these  authorities  siQiport  the  contention  of 
counsel  for  appellant  In  fact,  the  case  of 
Nelson  v.  State  is  decisive  of  this  question 
as  against  the  contention  of  counsel  for  ap- 
pellant 

In  Nelson's  Case  the  court  permitted  tbe 
indorsement  of  the  names  of  additional  wit- 
nesses upon  the  indictment  after  tbe  case 
was  called  tot  trial,  Oounsri  Cor  ainidlaat 
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filed  a  motion  for  a  cbntfntiaiace,  whlcta  was 
orerrnled.  This  court  eald:  "No  fticts  snf- 
ficient  to  show  that  the  defendant  could  meet 
the  testimony  of  these  wltoesses  having  been 
set  up,  we  think  the  court  properly  orerrnled 
the  motion  for  a  continuance."  It  Is  true 
that  Nelson's  conviction  was  reversed,  but 
It  was  upon  another  question  entirely.  The 
case  of  Hawkins  r.  State  la  not  in  point. 
This  was  toT  a  conviction  of  a  uilsOemeanor, 
and  tbe  decision  was  based  upon  an  arbi- 
trary statute  which  Is  applicable  to  mis- 
demeanors  only,  which  statute  has  no  aiq>U- 
catlon  to  felony  cases.  But,  even  If  the 
statute  npon  which  the  decision  In  Hav^lns* 
Case  was  rendered  was  also  apiOleable  to 
felonies,  we  think  a  safflcleot  showing  was 
made  by  the  state  to  authorise  the  court  to 
permit  the  Indorsonent  of  the  namm  of  the 
witnesses  upon  the  Indictment,  even  after 
the  trial  began,  especially  In  view  of  the 
fact  that  appellant  did  not  make  any  effort 
to  continue  the  case  In  order  that  be  might 
obtain  additional  witnesses  to  rebut,  the  tee- 
timony  of  the  witnesses,  whose  names  were 
Indorsed  upon  the  indictment.  In  the  later 
case  of  Ostendorf  v.  State,  8  (NeL  Or.  360. 
128  Pac  143,  we  dlscnssed  thla  qqestion  fol- 
ly»  and,  as  ai^UcaUe  to  both  misdemeanors 
and  feloulea,  this  court  said :  "Where  a  wit- 
ness has  been  Improperly  allowed  to  testify 
in  a  case,  and  the  defendant  Is  surprised 
thereat,  he  should  promptly  withdraw  his 
annonnconent  of  ready  for  trial  and  file  a 
motion  for  a  contlnnance,  la  which  be  should 
set  np  the  facts  which  constitute  sncta  sur- 
prlse,  and  also  show  how  he  would  be  in- 
jured 1^  reception  of  such  testimony  and 
why  he  should  have  additional  time  for  prep- 
aration for  trial  on  aoconnt  of  snch  testi- 
mony, and  what  evidence.  If  any,  be  could 
produce  If  given  such  time  to  rebut  the  tes- 
timony of  such  witness.  A  failure  to  do  this 
constltntes  a  waiver  of  objection  to  the  tes- 
timony of  such  witness." 

As  many  lawyers  do  not  recognize  the  dif- 
ferences made  in  onr  statute  between  felonies 
and  misdemeanors  in  the  matter  of  Indorsing 
the  names- of  witnesses  on  indictments  or 
Informations,  we  will  quote  these  statutes. 

Section  6644,  Comp.  Laws  1909,  is  as  fol- 
lows: '*The  county  attorney  shall  subscribe 
hlg  name  to  Informations  filed  in  the  county 
or  district  court  and  indorse  thereon  the 
names  of  the  witnesses  known  to  him  at  the 
time  of  filing  the  same.  He  shall  also  In- 
dorse thereon  the  names  of  such  other  wlt- 
neeses  as  may  afterwards  become  known  to 
htm,  at  such  time  before  the  trial  as  the 
court  may  by  rule  prescribe.  All  informa- 
tions shall  be  verified  by  the  oath  of  the 
prosecuting  attorney,  complainant  or  some 
other  person:  Provided,  that  when  an  In- 
formation lu  any  case  Is  verified  by  the  coun- 
ty attorney.  It  shall  be  sufficient  if  the  veri- 
fication be  upon  Information  and  belief."  It 
la  seen  that  this  statute  relates  only  to  mla- 


demeanors,  for  in  1896,  when  tMs  statute 
was  enacted,  a  defendant  could  not  be  prose- 
cuted for  a  felony  by  information,  and  this 
statute  requires  that  the  names  of  additional 
witnesses  must  be  Indorsed  on  the  informa- 
tion before  the  trial  b^lns.  Placing  a  lib- 
eral construction  upon  this  statute  to  pre- 
vent a  miscarriage  of  justice,  we  liave  al- 
ways held  that,  even  after  the  trial  has  be- 
gun, the  names  of  additional  witnesses  might 
be  indorsed  upon  the  Information  If  the 
county  attorney  had  not  had  previous  knowl- 
edge of  the  fact  that  they  were  material  wit- 
nesses, and  when  this  conld  be  done  with- 
out placing  the  dtfendant  at  a  disadvantage. 

Section  0091,  Comp.  Laws  1909,  relating  to 
prosecutions  for  felonies,  is  as  follows: 
"When  an  Indictment  is  found,  the  names  of 
the  witness^  examined  befere  tbe  grand  jury 
must  be  Indorsed  thoreon  before  the  same  la 
presented  to  the  court,  but  a  failure  to  so  in- 
dorse the  said  names  shall  not  be  sufficient 
reason  for  setting  aside  the  Indictment  If  the 
county  attorney  or  prosecuting  officer  wUl 
within  a  reasonable  time,  to  be  fixed  by  the 
court,  indorse  the  names  of  the  witnesses  for 
the  prosecution  on  the  Indictment  The  court 
or  Judge  may,  at  any  time,  direct  the  names 
of  additional  witnesses  for  the  prosecution 
to  be  Indorsed  on  the  Indictment,  and  shall 
order  that  such  names  be  furnished  to  the 
defendant  or  his  counsel."  ^nila  statute  per- 
mits the  Indorsement  of  the  names  of  addi- 
tional witnesses  npon  an  indictment  or  Infor- 
mation at  any  time  within  the  discretion  of 
the  court  We  have  therefore  always  held 
that  lu  felony  cases  It  is  within  the  discre- 
tion of  the  court  to  permit  the  names  of  ad- 
ditional witnesses  for  the  prosecution  to  be 
Indorsed  on  an  indictment  after  the  trial  has 
b^n.  See  Vance  v.  Territory,  3  Okl.  Cr. 
208.  105  Pac  307,  and  Stockton  v.  State,  6 
Okl.  Cr.  310,  114  Pac.  626.  To  prevent  any 
advantage  being  taken  of  a  defendant,  we 
have  also  held  that  In  felony  cases,  when 
the  names  of  additional  witnesses  are  In- 
dorsed upon  an  Indictment  after  the  trial 
has  begun,  the  defendant  might  file  a  motion 
for  a  continuance  under  the  conditions  stated 
In  Nelson  v.  State.  6  Okl.  Cr.  368,  114  Pac. 
1124,  and  Ostendorf  t.  State,  S  OkL  Cr.  800. 
128  Pac.  143. 

[4]  Fourth.  Counsel  for  appellant  com- 
plains at  the  action  of  the  court  in  refusing 
to  give  a  special  requested  instruction  upon 
the  subject  of  circumstantial  evidence.  An 
instruction  upon  the  subject  of  oircumstan- 
tlal  evidence  should  never  be  given  unless 
the  testimony  In  the  case  on  the  part  of  the 
prosecution  is  wholly  drcnmstantlal.  See 
Hendriz  v.  United  States,  2  Okl.  Cr.  240,  101 
Pac.  126.  While  It  Is  true  that  much  of  the 
testimony  In  this  case  against  appellant  Is 
circumstantial,  yet  the  state's  witness  Cliff 
Sellers  testified  directly  and  positively  as  to 
the  guilt  of  appellant.  It  Is  true  that  Sellers 
waa  au  accomplice  but  this  does  not  alter 
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thb  into  dlspensliig  wltli  the  instraction  upon 
drcanutantlal  evidence,  where  there  is  direct 
and  posltlTe  erldence  of  the  guilt  of  the  ac- 
cused. The  instruction  requested  by  appel- 
lant upon  tbe  subject  of  drcnmstantlal  evi- 
dence was  argumentative  and  confusing  In  Its 
cbaracter  and  should  not  have  been  given  In 
the  form  requested,  even  if  all  ot  tlie  testi- 
mony In  the  case  was  purely  circumstantial. 
In  a  case  depending  upon  circumstantial  evi- 
dence alone,  the  court  should  instruct  the 
Jury  that  the  circumstances  proven  must  not 
only  be  condstent  with  the  guilt  of  the  de- 
fendant, but  they  must  also  be  inconsistent 
with  his  innocence  and  capable  of  no  other 
reasonable  explanation  than  that  of  his  guilt 
It  is  a  mistake  for  the  trial  court  to  give  a 
lengthy  instruction  attempting  to  explain  dr- 
comstantlal  evidence. 

[B]  Fifth.  Counsel  for  appellant  complains 
in  his  brief  of  a  number  of  alleged  errors  .In 
the  instructions  of  the  court  to  the  Jury. 
We  cannot  consider  these  objections,  because 
proper  exceptions  were  not  reserved  to  the 
inetmctlODs  at  the  trial.  The  record  shows 
that,  after  the  Instructions  were  read  to  the 
Jury,  counsel  for  appellant  stated  that  he 
excepted  to  each  and  every  Instruction  given 
by  the  court,  and  to  each  and  every  para- 
graph thereof.  This  only  amounts  to  a  gen- 
eral exception  which  we  cannot  consider  for 
any  purpose  whatever.  When  counsel  de- 
sire to  except  to  any  Instruction,  the  atten- 
tion of  the  court  should  be  directly  called 
to  the  Instruction  objected  to  in  order  that 
the  court  may  be  given  an  opportunity  to 
correct  any  error  which  It  may  contain.  If 
tbiM  fa  not  done,  errors  in  the  Instructions 
will  be  waived,  unless  they  are  fundamental. 
See  Summers  v.  State,  7  Okl.  Cr.  11, 120  Paa 
1081.  We  find  no  fundamental  error  In  the 
instructions  of  the  court 

[•]  Sixth.  Counsel  for  appellant  complains 
at  length  of  remarks  made  by  the  county  at- 
torney in  his  dosing  speech  to  the  Jury.  The 
record  contalhs  a  full  stenographic  report  of 
the  closing  argument  of  the  county  attorney, 
wliich  is  interspersed  with  numerous  ohjec- 
tiois  made  by  counsel  for  appellant  to  por- 
tions of  said  argnmmt  The  county  attorney 
claims  that  he  was  only  relying  to  argu- 
ments made  by  counsel  for  appellant  The 
trial  court  sustained  the  contentions  of  the 
eonnty  attorney.  If  It  be  true  that  counsel 
tor  atvellant  had  gone  outside  of  the  record 
in  bis  ai^rument  he  cannot  be  heard  to  com- 
plain that  the  county  attorney  was  permitted 
to  to  such  arguments.  The  trial  Judge, 
who  had  heard  both  arguments,  decided  that 
the  county  attorney  was  within  the  record. 
We  cannot  i^resume  error  In  any  case,  but 
on  th«  contnuTi  we  must  presume  that  all 
of  the  rulings  of  the  trial  court  are  regular 
imlflM  tlM  Gcoitrary  la  idearly  made  to  ap- 
peu  firmn  the  naai.  In  the  caw  of  Cowan 
r.  State.  6  Okl.  Gr.  818,  114  Fa&  627,  this 
court  held  that,  where  an  appelant  deadies  to 


present  a  question  to  tills  court  for  dedstoit 
and  seeks  to  get  it  to  review  the  decision  of 
the  trial  court  and  pass  npon  any  matter 
occurring  during  the  trial,  it  is  the  duty  of 
appellant  to  at  least  bring  up  enough  of  the 
proceedings  of  the  lower  court  to  enable  this 
court  to  pass  intelligently  upon  the  question 
presented.  Where  this  Is  not  done,  we  will 
presume  that  the  ruling  of  the  trial  court 
was  correct  We  cannot  say  from  the  record 
before  ua  that  the  trial  court  erred  in  the 
matter  complained  of. 

We  think  that  the  evidence  In  this  case 
amply  sustains  the  conviction;  and,  as  no 
prejudicial  error  appears  in  the  record,  the 
judgment  ot  the  lower  court  la  In  all  thiaga 
affirmed. 

DOTLB^  X.  concnm  ABMSTBONG.  P.  J, 
not  participating. 

(I  OU.  Or.  SO) 
OOBIN  et  aL  t.  STATAt. 
(Criminal  Court  of  Appeals  of  Oklahoma.  AvcD 
'  Itt,  1913.) 

fSyttdbua  by  tke  Court.) 

1.  PBTBIOIAMS  AHD  SimOXOXB  (|  0*)-^PBACnO- 

iHO  Without  AuTBOBirr  ■—  Derhsb  —  Ao- 

CEBSOBT.  ' 

(a)  On  the  prosecution  of  a  person  charged 
with  violating  the  medical  pcaettces  act  on  the 
ground  that  he  does  not  possess  an  unrevoked, 
valid  Certificate  from  the  state  board  of  medical 
examiners,  tbe  production  at  the  trial  and  the 
introdnction  in  evidence  of  snch  certificate  is 
a  complete  defense  to  such  diarge. 

(b)  '^e  foregoing  rule,  however,  is  not  Intend* 
ed  to,  and  does  not,  protect  such  person  from 
prosecution  tf  be  aids  and  abeta  anothw  to  ^rio- 
late  the  medical  practices  aet  la  aa  Car  as  hia 
connection  with  suoh  other  m«ath<«ised  pcnon 
is  concerned. 

[Ed.  Note.— For  other  cases,  see  Phydcians 
and  Saigeon&  Cent  Dig.  ii  &rll;  Dec  Dig. 
i  0.*3 

1&.  ParaOXANB  AND  StJBOBOKB  (|  6*>— PS*» 

nciNO  Without  AtnrHoairr. 

A  person  who  does  not  possess  a  valid, 
unrevoked  certificate  from  the  state  board  of 
medical  examiners  is  not  entitled  to  practiee 
medicine  under  tbe  laws  of  ^s  state^  exe^ 
in  emergencies  and  such  other  cases  as  are 
specifically  exempted  by  the  statute.  And  this 
is  tme  even  tlioo^  he  worked  with  or  under 
the  directions  ot  a  duly  aothorlsed  nntetltioiMr; 
and  it  Is  immaterial  whether  he  works  for  « tta^ 
percentage,  or  on  a  salary. 

[Ed.  Note. — For  other  cases,  see  Physldans 
and  Surgeons,  Cent  Dig.  H  6-11 ;  Itec  Dig.  i 
e.*] 

3.  PHTSiciAifa  Airn  'Sdsokonb  (f  e*>— PaAO< 
TiciKo  Without  Authobrt  —  OKnnsn  ^ 

ACCBSSOBT. 

(a)  A  pbysiciaa  who  Is  authorized  ander  the 
laws  of  this  state  to  practice  medicine  has  no 
more  right  to  aid  one  who  is  not  prtqwrly  an* 
tboriied  to  evade  the  law  than  sndi  nnaotiior> 
ized  person  has  to  act  on  Us  own  lesponaiUl- 
Ity. 

(b)  The  medical  practleea-  act,  as  wdl  aa  all 
other  laws  ot  this  state,  was  enacted  to  be 
served  and  enforced  and  not  to  be  evaded  and 

violated. 

[Ed.  Note.— For  other  eases,  see  Phyridaso 
and  Surgeons,  Cent  Dig.  H  0-U;  De&  Difr 
I 
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Appml  from  Marshall  CouDly  Coart;  J. 
W.  Fallmer,  Jadge; 

O.  O.  Oobia  and  R.  W.  Freeaiaii  were  con- 
Ticted  of  violating  the  medical  practices  act, 
and  tbey  appeal.  Afflnned^ 

Cmce  St  Potter,  of  Aidmore,  for  plaintiffs 
In  flrror.  Otaaa.  West,  Atty.  OeiL»  ftur  the 
Stata 

ARMSTBONO,  P.  J.  Informations  were 
filed  against  the  plaintiffs  In  errw,  O.  U. 
GoUn  and  B.  W.  Freeman,  In  the  county 
conrt  of  BfarshaU  conntr,  In  two  cases,  4^rg- 
ing  them  with  practicing  medicine  without 
license.  They  were  convicted  in  both  cases 
and  a  line  of  |2S0  and  60  days*  Imprisonment 
imposed  on  eadi  as  the  pnnlshmMit  In  each 
caae. 

[I]  Much  testlmoDy  was  introduced  on  be- 
half of  the  state,  but  for  the  purpose  of  this 
oi^nion  it  is  only  necessary  to  consider  the 
testlmbny  introduced  by  the  plaintiffs  In  er- 
ror. The  plaintiff  in  error  Ctobin  admitted 
that  he  had  no  license  to  practice  medicine 
In  Oklahoma ;  that  be  was  in  the  employ  of 
B.  W.  Freeman  on  a  salary;  that  he  was 
practicing  medlt^e  as  the  assistant  of  said 
Freeman;  was  collecting  fees  for  his  serv- 
ices and  paying  them  over  to  Freonan.  The 
plaintiff  In  error  Freeman  in  his  defense  in- 
troduced a  certificate  from  the  state  hoard 
of  medical  examiners  anthorhdng  blm  to 
practice  medicine  and  surgery  in  this  8tat& 
He  testifled  also  that  Qobln  was  in  his  em- 
ploy on  a  salary ;  that  Qtibta  was  practicing 
mei^i^w^  under  his  directions  and  receiving 
fees  therefor  which  were  turned  over  to  him. 

There  Is  no  queatioa  trat  that  Gobln'a  con- 
viction was  entirely  ^oper,  and  the  Judg- 
ment as  to  him  should  be  afOrmed.  In  State 
T.  Paul,  C6  Meb.  860,  76  N.  W.  861,  the  Su- 
prenoe  Gourt  of  NetwMka,  having  under  Gon> 
■idMatlon  the  iffoposltlon  here  Involved,  says: 
"A  person  not  being  a  registered  physician, 
nor  acting  gratuitously  under  an  emergency, 
nor  betng  a  eommlsBloaied  surgeon  in  the 
army  or  navy  of  the  United  States,  wa  bdng 
in  the  occupation  of  a  nurse,  nor  admlnis- 
ttflng  usual  or  ordinary  household  remedies, 
who  for  a  remmieratkm  treats  any  physical 
or  mental  allmoit  of  ant^her.  Is  within  the 
condemnation  of  the  statute,  even  though  he 
acted  nnder  the  directions  of  a  registered 
phystdan."  The  statute  b^ng  construed  by 
the  Nebra^  court  Is  Edmllar  to  ours;  the 
purpose  being  the  same. 

[1]  The  plaintiff  In  error  Freeman,  how* 
ever,  had  the  required  certificate,  and  so  far 
as  his  own  acts  are  concerned  Independntt 
of  Gobln  he  cannot  be  convicted.  Among 
etbm  Instructions  the  trial  conrt  gave  the 
fioUowlng:  "The  court  farther  Infitmcts  yon, 
gentlemen  of  the  }niy,  that  if  you  find  be- 
yond a  reasonatde  doubt  that  the  defendants 
R.  W.  HVeeman  and  O.  O.  Oobln  entered  Into 
■n  agrerawnt  by  the  toms  of  whi<ft  the  said 
B.  W.  Freeman  signed  up  prescriptions  In 


blank  to  be  used  by  the  said  O.  O.  Gobln  In 
the  absence  of  the  said  R.  W.  Freeman,  by 
fllUng  in  said  prescriptions  over  the  name 
of  the  said  R.  W.  Freeman,  and  prescribing 
medicines  for  patients  for  a  comp^isatlon, 
and  that  pursuant  to  said  agreement  be- 
tween the  said  R.  W.  Fre«nan  and  O.  O. 
Gobln  the  said  B.  W.  Freeman  did  leave  pre- 
scriptions signed  in  blank  by  him  for  the 
Bald  O.  O.  Gobln,  and  did  authorize  the  said 
O.  O.  Gobln  to  receive  patients  In  his  ab- 
sence and  to  treat  and  prescribe  for  such 
patients  for  a  compensation,  from  said  pa- 
tients to  O.  O.  Gobin,  or  to  R.  W.  Freonan, 
or  to  both  O.  O.  Gobin  and  R-  W.  Freeman, 
and  that  the  said  O.  O.  Gobln  did  rec^ve  pa- 
tioits  for  treatment  in  the  absoioe  of  the 
said  R.  W.  Freeman  and  did  prescribe  for 
them,  for  a  compensation,  going  to  him  or  to 
the  said  R.  W.  Freeman,  or  to  both  him  and 
the  said  Freeman,  and  you  further  find,  be- 
yond a  reasonable  doubt,  tliat  the  said  O. 
O.  Gobln  did  not  have  the  certiflcate  requir- 
ed by  law  to  practice  medicine  and  surgery, 
then  It  will  be  your  duty  to  find  both  the 
said  defendants,  R.  W.  Freeman  and  O.  O. 
Gobln,  guilty,  although  you  do  find  from  the 
evidmce  that  the  said  R.  W.  Freeman  did 
have  a  valid  certiflcate  from  the  proper  state 
authorities  to  practice  medldne  and  surgery." 
This  instruction  warranted  the  Jury  in  Onding 
the  plaintiff  in  error  Freeman  guilty  In  caso 
GoMu  did  not  have  a  certificate  to  practice 
medJclue  in  this  state  as  provided  by  law 
even  though  Freeman  had  one  If  they  should 
find  further  that  Freeman  was  aiding  and 
abetting  Gtfbtn. 

Section  2045,  Compiled  Laws  1909,  provides 
as  follows:  "All  persons  concerned  in  the 
commission  of  a  crim^  whethw  It  be  a  fel- 
ony or  a  misdemeanor,  or  whether  they  di- 
rectly conunltted  the  act  that  constituted  the 
otCense  w  aided  and  abetted  In  its  commis- 
sion though  not  present,  are  principals."  Un* 
der  this  statute  the  plaintiff  in  error  Free- 
man, if  he  aided  and  abetted  GoUn  In  a  vio- 
lation of  the  medical  mactloes  act,  would  be 
guilty  and  subject  to  punishment  not  because 
he  (Freeman)  did  not  have  a  license  to  prac- 
tice, but  because  Gobln  did  not  hare,  and 
because  he  (Freeman)  aided  and  abetted  Oo- 
bln in  the  commlssI<m  of  the  offense.  It  lb 
not  contraded  that  Freeman  did  not  know 
CkMn  was  without  authority  to  practice 
medicine  in  this  state. 

The  only  doubtful  question  that  presents 
itself  to  the  writer  of  this  oidnlon  in  con- 
nection with  this  case  is:  Did  the  Jury  find 
l!>eeman  guilty  of  practicing  medicine  with- 
out a  license,  or  did  they  flhd  him  guilty  of 
aiding  and  abetting  Gobin  in  practidug  with- 
out a  license?  The  law  and  Instructions  of 
the  court  properly  applied  to  the  &cts  are 
such  that  the  Jury  would  not  have  been  war- 
ranted In  finding  Freeman  guilty  of  practic- 
ing without  a  llcmse.  As  said  by  this  court 
ta  Wilson  t.  States  8  OkL  Or.  403,  129  Fu. 
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82,  an  nnreroked  certificate  tssneA  ^>J  the 
fitate  board  of  medical  examiners  la  a  com- 
plete defense  to  a  charge  of  practicing  medi- 
cine wlthoat  license  in  tbls  state.  That  be- 
ing tme.  It  waa  the  duty  of  the  jury  to  ac- 
quit Freeman  in  so  far  as  his  own  acts  in- 
dependent and  apart  from  parttdpatioic  with 
GoUn  were  concerned,  and  a  conrictlon  np(m 
that  ground  woutd  have  to  be  rereraed  by 
this  court  Under  the  instruction  of  the 
court  quoted  supra  and  the  facts,  however, 
the  Jury  were  authoriaed  and-  foUy  warrant- 
ed In  oouTictliv  Freeman  of  aiding  and  abet- 
tlnx  Oobln  in  case  they  found  from  the  facts 
tbat  Gobin  did  not  bare  a  oertlflcata  or  U- 
cenae  to  practice  medicine  in  this  state.  As 
aatd  above,  GoUn's  conviction  waa  proper, 
and  under  the  testimony  ct  boQi  Freeman 
and  G<^in,  Freeman  is  clearly  guilty  of  aidr 
Ing  and  abetting  GoUn,  and  the  conviction 
by  the  Jury  under  this  state  of  fhcts  as  to 
this  feature  of  the  case  will  not  be  disturbed. 

[3]  Tile  medical  iwactices  act  does  not  any 
more  cmtemplate  or  authorize  a  rei^tered 
lAysidan  going  out  and  employii^  all  the 
nnaathoriaed  quacks  in  the  country  to  aid 
and  aaidat  him  fbr  a  comi>ai8atlon  or  other- 
wise^ except  in  emergencies,  In  the  practice 
of  medicine^  tban  it  does  the  employment  for 
the  same  purpose  of  the  section  bands  on  a 
railroad.  The  law  is  not  only  intended  to 
protect  legitimate  practitlon^  but  also  to 
protect  the  public  against  being  imposed  up- 
on by  an  Incompetent  person  holding  himself 
out  as  a  physician.  The  laws  of  this  state 
were  enacted  to  be  observed  and  oifbrced 
and  not  to  be  evaded  and  violated.  It  is 
evident  from  this  record  that  ttie  plaintiff  in 
«Tor  Freeman  waa  seeking  to  aid  Gobin  in 
evading  the  law,  and  in  d(dng  bo  boOi  of 
tbem  violated  it  and  incurred  its  penalties. 

We  have  considOTed  carefully  and  thor- 
oughly the  entire  record  in  this  case  and 
are  of  opinion  that  the  Judgment  of  the  trial 
court  should  be  affirmed  as  to  each  plaintiff 
in  error  In  twth  cases,  and  it  is  so  ordered. 

DOTLB  and  FURUAN,  JJ^  concni. 


9  OU.  Cr.  SS4) 

PEEL  V,  STATE. 
(Ortmlnal  Court  of  Appeals  of  Oklahoma. 
Aprfl  22,  1913.) 

(Byllabtu  by  tko  Ootirt.) 

CaiuiKAi.  Law  ({  1131*)— BaoAFi— Diauss- 
AL  or  Appea.1.. 

Where  a  defendant  has  been  convicted 
and  Bentenced  and  perfects  an  appeal,  tiiiB 
court  will  not  coBsider  his  appeal,  unless  de- 
fendant is  where  he  can  be  made  to  respond 
to  any  Judgment  or  order  which  may  be  rea- 
dered  in  the  esse;  and  where  a  defendsot 
makes  hla  escape  from  the  custody  of  the  law 
and  becomes  a  fugitive  from  justice  the  ap- 
peal will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^Cent  Dfg.  |f  2871-2979,  2989;  Dec.  Dig. 


Appeal  from  Dlflfarlct  Court,  Oklahoma 
County;  W.  K.  Ta^or,  Judge. 

Roy  Fed  was  convicted  at  crimes  and  ap- 
peals. Dlamissed. 

Harris  &  Nowlin,  William  H.  Zwidt.  and 
Giddlngs  &  Giddlngs,  all  of  Okhihoma  Gltr. 
for  plaintiff  In  error.  Oias.  West,  Atly.  Qol, 
and  C.  J.  Davenport,  of  Oklahoma.  Oicr,  tak 
the  8tat& 

DOTLB,  J.  The  plaintiff  in  error.  Boy 
Peel,  was  convicted  of  the  crime  of  aiding 
suicide,  under  an  information  filed  in  the 
district  court  of  Oldaboma  county  March  11. 
1912,  and  In  accordance  with  the  verdict  of 
the  jury  was  sentenced  to  serve  a  term  of 
seven  years  in  the  state  penitentiary  at  Mc- 
Alester.  The  Judgment  and  aentence  mm  en- 
tered May  23,  1912. 

From  the  Judgment  an  appeal  was  perfect- 
ed by  filing  in  this  court,  November  23.  1912, 
a  petition  in  error  with  case-made.  The  At- 
torney General  has  filed  a  motion  to  dismiss 
said  appeal,  wbicti,  omitting  the  formal  parts, 
reads  as  follows:  "Comes  now  the  state  of 
Oklahoma  by  Chas.  West,  Attorney  General, 
iud  moves  the  court  to  dismiss  the  appeal 
lerein,  and  for  grounds  therefor  says:  That 
the  appellant,  Roy  Peel,  is  now  and  has  been 
for  some  time  a  fugitive  from  Justice  from 
he  state  of  Oklahoma;  that  the  sheriff  of 
Oklahoma  county  has  made  diligent  search 
for  the  said  Roy  Peel  in  an  endeavor  to  ar- 
.*est  blm  pursuant  to  certain  writs  Issued 
out  of  the  courts  of  Oklahoma  county;  that 
the  bondsmen  of  the  said  Roy  Peel  hare  of- 
fered a  reward  for  his  arrest  and  apprehen- 
sion, but  that  the  said  Boy  Peel  ta  now  a  fn- 
Rltlve  from  Justice  and  beyond  thb  Jurisdic- 
tion of  this  cour^  as  the  Attorney  Omeral 
Is  informed  and  verily  beeves— the  Cacta 
hOTdn  stated  being  shown  by  tbe  afBdavlt  of 
M.  O.  Binlon,  aholfC  of  Oklahoma  oonn^,  at- 
tached hereto  and  made  a  part  hereof.** 

;rhe  said  affidavit  reads  aa  follows:  *7hat 
be  la  now  the  duly  qnaUfled  and  acttng  aliarlff 
within  and  for  said  Oklahoma  oonnty,  in  tbe 
state  of  Oklahoma,  and  baa  been  since  the 
6th  day  of  January,  ^13;  that  on  tbe  3d 
day  of  March,  U13,  he  was  commanded  by 
the  deA  of  the  county  court  widiln  and  fOr 
said  county  and  state  to  apprtfiend  and  place 
in  Jail  <me  Boy  Peel,  who  had  been  hereto- 
fore convicted  in  said  county  court  of  the 
crime  of  violating  the  prohUtitory  law,  and 
who  had  theraafterwarda  been  paroled  by  the 
Governor  on  condition  that  he  pay  twwty 
dollars  per  month  on  his  fine  and  costs,  and 
said  parole  having  been  revoked  by  the  said 
Governor  said  order  was  made  by  the  county 
court,  as  aforesaid.  Deponent  furttier  says 
that  he  and  his  deputies  have  made  diUaent 
search  for  the  said  Roy  Fsel,  and  are  unable 
to  arrest  him  or  find  out  wben  he  Is  now 
stayiiv,  and  tbat  his  bondamen  have  ofCncd 
a  reward  (or  hia  arrest  and  aivrdienalon." 

Tbe  question  presented  by  tbe  motlim  t» 
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dismiss  is  the  same  as  tbe  one  decided  In 
Belcher  v.  State.  9  Oki.  Cr.  — ,  130  Pac.  515, 
wherein  it  Is  held  that,  where  a  defendant 
has  been  convicted  and  sentenced  and  per- 
fects an  appeal,  this  court  will  not  consider 
his  appeal,  unless  tbe  defendant  la  where  be 
can  be  made  to  respond  to  any  judgmrat  or 
order  which  may  be  rendered  In  tbe  cause; 
and  where  the  defendant  makes  his  escape 
from  the  custody  of  tbe  law,  and  Is  at  large 
as  a  fugitive  from  Justice,  this  court  will, 
on  motion,  dismiss  his  appeal. 

It  ts  our  opinion  that  plaintiff  In  error  has 
waived  tbe  right  to  have  his  appeal  In  this 
case  coDsldersd  and  determined,  the  motion 
to  dismiss  Is  OQstalned,  the  appeal  is  dismiss- 
ed, and  tbe  cause  remanded  to  tbe  district 
court  ot  Oltlahoma  county,  wltb  direction  to 
carry  Into  execution  Its  judgment  and  sen- 
tence. 

AKMiSTRONO.  P.        and  PURMAN, 
concur. 


9  OkL  Cr.  2») 

UAQGARD  v.  STATBL 
(Uzlmbuu  Uonrt  of  Appeals  of  Oklahoma.  April 

(ByOabvu  &y  i\e  Court.) 

1.  Cbdiiital  Law  (i  115»*)— Appeal  and  E»- 

BOB—VEBDIOT— EVIDENCE. 

It  is  the  duty  of  the  jury  to  settle  all  con- 
flicts in  the  testimony,  and  this  court  will  not 
dlsturi)  a  verdict  where  it  la  sustained  by  any 
testimony  which  reasonably  tenda  to  establish 
the  gnilt  of  tbe  defendant,  UDless  it  appears 
from  the  record  that  the  jury  were  iaflaenced  by 
improper  motives  in  acc^tlng  the  testimony 
of  the  state  and  rejecting  the  testimony  of  the 
defendant 

[Ei.  Note.— For  other  cases,  see  Orlminal 
I^w,  Cent  Dig.  H  m^^iHOtSi;   Dec.  IHg.  ( 

iisy.*] 

2.  UsnaNAL  L<AW  (ii  607,  814*>~E]videncb— 

ACCOHPLICB— I  NSTBUCTIOn. 

It  is  not  error  for  tbe  trial  court  to  re- 
fuse to  give  an  Instruction  as  to  the  law  appli- 
cable to  the  testimony  of  an  accomplice,  where 
the  defendant  has  been  convicted  of  man- 
slaughter In  the  second  degree  for  having  negli- 
gently discharged  a  pistol  in  tbe  dark,  which 
resulted  in  the  death  of  tbe  deceased,  and  where 
Ae  evidence  falls  to  show  that  the  alleged  ac- 
complice aided,  abetted,  or  encouraged  the  de- 
fendant to  fire  said  sbot 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  lOS^lOlW^  1821,  1883,  1839, 
IMOO,  18t}5,  imat,  1890,  1924,  1979-1980,  1987 ; 
Dec  Dig.  II  507.  814.*] 

Appeal  from  Dtstriet  Court,  Caddo  Gonn- 
^ ;  Frank  M.  BaUey,  Judge. 

'VmUam  Haggard  was  convicted  of  man- 
Otrnghtest  In  the  second  degree,  and  he  ap- 
peals. Afflnned. 

Tbe  evidence,  as  far  as  It  is  material,  may 
be  stated  in  narrative  form  as  follows: 

The  record  discloses  that  on  the  Sunday 
afternoon  of  Dec^ber  4,  1910,  appellant 
armed  himself  wltb  his  44  and  a  supply  of 
cartridges,  and  went  to  a  neighbor's  for  din- 


ner, and  early  in  the  afternoon  went  to  the 
borne  of  Ira  B.  Cooper,  and  spent  the  after- 
noon entertaining  and  being  entertained  by 
Cooper's  daughter  Bertha.  liate  in  tbe  aft- 
ernoon, be  left  Cooper's  place  and  went  to 
one  Antone  Oesseck's  place  (which  the  evi- 
dence discloses  was  a  gambling  and  drlnUng 
place) ;  be  there  found  Bertha's  fsthw  en- 
tertaining Antone  and  the  other  guests,  and 
being  entertained  by  Antone's  wares.  Appel- 
lant Joined  Cooper  at  Oesseck's  and  they 
had  several  drinks  wltb  him,  and  during  the 
two  or  three  hours  that  tbey  were  at  his 
place  did  several  pistol  stunts  by  twirling 
tbe  pistols  around  their  fingers.  Some  time 
between  8  and  9  o'clock  Cooper  suggested 
that  he  had  to  go  home  and  be  and  appellant 
went  out  of  tbe  Gesseck  bouse  together. 
Marlon  Miller,  an  old  man  65  years  old,  n 
few  minutes  after  Cooper  and  appellant  1^, 
suggested  that  he  had  to  go  home  (be  living 
only  a  few  yards  from  tbe  Qesseck  bouse). 
Shortly  after  this  Gesaeck  and  Jacobs  beard 
the  shots  fired,  one  of  which  was  evidently 
the  one  that  killed  Miller. 

From  the  time  appellant  and  Cooper  left 
Oesseck's  there  is  a  material  conflict  In  tbelr 
testimony.  Aivellant  testlfled  that  In  leav- 
ing the  Gesseck  bouse  Cooper  "stumbled  and 
run  five  or  six  steps  south  of  the  house  and 
then  fell  down,  and  I  went  and  helped  Mm 
up,  and  Mr.  Miller  came  out  of  the  door,  and 
he  asked  him  to  help  him  op,  and  I  said, 
'Let's  go  home,*  and  be  said,  'Mo,  let  :the  old 
man  come  on.  and  we  will  scare  him,'  and  I 
did  not  agree  to  It"  It  Is  agreed  that  ap- 
pellant and  Miller  got  <me  on  each  side  of 
Goopw  and  went  on  towards  home  with  talm, 
and  that,  after  going  something  like  a  100 
yards.  Miller  decided  Ui^  could  go  on  home 
without  him.  The  evldmce  conflicts  here 
again.  Appellant  daims  that  when  Miller 
decided  to  turn  ba<^,  and  turned  Cooper 
loose,  Cooper  pulled  bis  gun  and  bc^an  shoot- 
ing, and  appellant  lay  down,  that  Cooper 
shot  three  times,  and  the  second  shot  Miller 
fell.  His  evidence  further  shows  that  Coop- 
er's pistol  only  held  six  sheila,  four  of  whldi 
were  shot  before  leaving  Geeseck's  house, 
during  which  time  appellant  gave  him  one 
shell;  three  shots  bdng  fired  at  the  time 
Miller  was  killed  and  one  up  near  tbe  houw 
after  that,  making  according  to  bis  testimony 
^ght  shots  flred  by  Cooper,  wltb  only  seven 
shells,  as  appellant  denied  firing  any  shot 

Cooper's  testimony  in  substance  is  that, 
when  he  started  away  from  Oesseck's,  he 
stumbled  a  few  steps  and  fell  down,  when 
Miller  suggested  he  would  help  him  home,  at 
which  time  .ippellant  stated  to  Cooper,  "We 
will  scare  hell  out  of  him."  After  going 
down  the  road  about  100  yards.  Miller  decid- 
ed to  turn  back;  Maggard  "then  produced 
his  gun,  showed  me  his  gun  like  this,  and 
Miller  stopped  and  stepped  behind  me  liki> 
this,  and  Maggard  stopped  and  Jumped  be- 
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hind  me  like  this,  and  some  one  shot  behind 
me." 

Cooper's  evidence  Is  also,  In  substance, 
that  after  the  one  shot  there  were  two  other 
shots  fired  behind  him ;  he  was  facing  south ; 
that  both  appellant  and  Miller  were  behind 
him,  north  of  him. 

The  erldence  of  both  Cooper  and  daughter 
Is  that  when  they  got  to  the  house  Maggard 
remarked  they  had  been  having  some  fun; 
when  Haggard  returned  and  stated  that 
the  old  man  (Miller)  was  still  laying  down 
In  the  road,  Cooper  said,  "Yon  didn't  bit 
Urn,  did  yon  BUI,  when  yon  were  shooting?" 
to  which  appellant  answered  "No,"  and  he 
asked  Cooper  what  he  must  do  abont  it 

The  record  discloses  that  appellant  was 
on  the  night  of  the  homicide  very  much 
wonied  about  something  after  this  shooting. 
Hie  record  may  not  disclose  all  that  took 
place  between  these  parties  during  the  time 
after  they  left  the  Qesseck  place  and  the 
time  ct  the  homicide,  but  this  much  is 
clear:  That  the  deceased,  an  old  man  6S 
years  old,  in  trying  to  aaslBt  one  drunk  man 
and  one  drinkii^  man  home,  was  shot  and 
killed  by  the  negligent  act  of  one  of  the  par- 
ties. The  only  persons  there  except  the  de- 
ceased were  appellant  and  Cooper.  Appel- 
lant says  Cooper  fired  the  shot  that  killed 
Miller;  Cooper's -evidence  discloses  tiiat  it 
was  Mi^gard  who  flred  the  fotal  shot  He 
is  corroborated  by  Bertha  and  Rboda  Coop- 
er, who  testify  relative  to  Oie  conversation 
between  tiiese  two  taea  when  Maggard  re- 
turned to  the  house  after  having  found  Mil- 
ler's body  still  in  the  road.  That  his  story 
is  true  is  strei^thened  by  the  actions  of  this 
appelant  after  the  shooting. 

George  T.  Webster,  of  Clinton,  for  appel- 
lant Smith  C.  Mataon,  Asst  Atty.  Gen., 
for  the  State. 

FURMAN,  J.  (after  stating  the  facts  as 
above).  [1]  First  It  Is  contended  by  counsel 
for  appellant  that  the  verdict  is  not  support- 
ed by  the  testimony.  The  record  discloses 
the  fact  that  the  deceased,  an  old  man  Go 
years  of  age,  was  attempting  to  assist  one 
drunk  man  and  one  drinking  man  home,  and 
that  he  was  shot  and  killed  by  the  negligent 
act  of  one  of  these  parties.  Appellant  testi- 
fied that  the  shot  which  kiUed  MiUer  was 


fired  by  the  state's  witness  Cooper.  Coop- 
er's testimony  Is  to  the  effect  that  the  fatal 
shot  was  flred  by  appellant  He  Is  corrob- 
orated by  the  evidence  of  Bertha  and  Rbo- 
da Cooper,  who  testify  to  conversatlonB  be- 
tween Ooopw  and  aiq^eUant  after  the  shoot- 
ing was  over,  and  his  statement  was  further 
strengthened  by  the  actions  of  appellant  aft- 
er the  shooting.  The  credibili^  of  ttie  wit- 
nesses was  a  question  for  the  Jury,  and  therii 
Is  nothing  in  Uie  record  to  warrant  na  in 
holding  that  the  Jury  were  influenced  by  im- 
proper motives  in  accepting  as  true  the  testi- 
mony of  the  state's  witness  Coopor,  and  re- 
jecting the  testimony  of  appellant  We 
therefore  cannot  sustain  the  contentloa  that 
the  verdict  is  contrary  to  the  testimony. 

[2]  Second.  It  Is  contoided  that  the  court 
erred  in  falling  and  refusing  to  instruct  the 
Jury  on  the  law  applicable  to  the  teeUmony 
of  an  accomplice;  it  being  contended  that 
Cooper  was  the  accomplice  of  sibilant  The 
act  of  appellant  which  tbe  Jury  found  re- 
sulted In  tbe  death  of  the  deceased  was  neg- 
ligently discharging  a  pistol  In  the  dark. 
There  was  no  proof  of  concerted  action  be- 
tween appellant  and  Cooper  in  this  matter. 
According  to  appellant's  testimony  Cooper 
killed  Miller,  and  he,  appellant,  had  nothing 
to  do  with  it  According  to  (toper's  testi- 
mony, appellant  killed  Miller,  and  Cooper 
took  no  part  in  it  This  court  should  cer- 
tainly not  take  a  more  favorable  view  of 
the  evidence  In  behalf  of  appellant  than  is 
disclosed  by  his  own  testimony.  The  mere 
ta.ct  that  Cooper  was  present  when  the  shot 
was  fired  would  not  make  him  the  accomplice 
of  appellant,  unless  he  did  some  act  encoar- 
agtng,  aiding,  or  abetting  tbe  appellant  In 
doing  the  act  which  resulted  in  the  death  of 
the  deceased. 

We  therefore  hold  that  the  court  did  not 
err  in  foiling  to  give  the  Instmction  re- 
quested. 

No  other  questions  are  presented  to  tb« 
court  by  the  petition  in  error  or  were  dis- 
cussed In  the  brief  of  counsel  for  appellani. 
Therefore  none  other  will  be  cooaldered. 

The  judgment  of  the  lower  court  la  In  all 
things  affirmed. 

ABMaTBONG,  P.  J.,  and  DOTLB,  eon- 
cor. 
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STERNER  T.  ISSITT. 
(Snimme  Court  of  Kanm.    April  12;  1913.) 

(BpUabv  hv  the  Court.) 

BiomwiCTB  (I  181*}— AuioMoBiLBS— Dirrr  of 

XXbivkk— "Cook  Out.'' 

The  expression,  "Look  out,"  -tittered  by  the 
driver  of  a  horse  and  boggy  to  the  operator  of 
an  automobile  on  approacnlng  the  automobile  In 
a  public  highway,  without  any  aocompanying 
Hignals  or  attending  circumstances  which  might 
affect  the  meaning  of  the  words,  cannot  be  re- 
garded as  a  request  to  the  operator  of  the  anto- 
mobUe  to  stop  and  remain  stattonary,  within 
the  meaning  of  section  4Bit,  General  Statutes  of 
1909,  and  in  such  a  case  the  meaning  of  the 
expression  ii  a  question  for  the  determination 
of  the  court. 

[Kd.  Note.— For  other  cases,  see  Highways, 
Ont.  Dig.  I  4tt9;  Itec  Dig.  1 181.*] 

Api)eal  trom  District  Court,  Dickinson 
County. 

Action  by  W.  B.  Sterner  against  B.  H. 
Issitt.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

S.  S.  Smith,  of  Abilene,  for  appellant  a 
S.  Crawford,  of  Abtleie,  for  appellee. 

JOHNSTON,  a  J.  TUa  action  was  brought 
by  tbe  appellant,  W.  E.  Sterner,  to  recover 
damages  from  tbe  appellee,  B.  H.  Issitt;  ft»r 
tbe  loss  of  a  borse^  wtaieb.  It  Is  alleged,  was 
occasioned  by  tbe  negllg^ice  of  tbe  latter. 
Tbe  brotbexB  of  appellant  were  driving  a 
horse  attacbed  to  a  bnggy  on  a  public  hlgb- 
way  going  south,  and  were  approacbed  by 
appellee  traTellng  north  In  an  antonuibUe. 
Both  were  on  the  >beateai  part  of  tbe  road 
doae  to  tbe  wire  foice  on  the  west  side. 
When  th^  came  within  15  or  20  steps  of 
eaidi  other,  tbe  horae  showed  fright,  and  the 
driw  shouted,  using  the  expression,  "Look 
outr*  The  appellee  then  turned  to  the  right 
and  passed  on  the  east  side  of  the  road. 
When  the  automobile  was  oj^nsite  the  horsey 
it  Ednnged  into  the  wire  fence,  and  was  so 
badly  injured  as  to  be  valueless,  and  shortly 
afterwards  was  killed.  The  only  charge  of 
negligence  alleged  in  tbe  petition  of  appel- 
lant was  that  appellee  failed  to  stop  his  car 
when  appellant's  brother  called  to  him  to 
"look  out"  There  was  proof  that  the  driver 
spoke  twice  to  appellee,  using  the  same  ex- 
preaslon  both  times,  and  that  he  lnt«ided  It 
as  a  direction  to  appellee  to  stop.  Appellee, 
howevo*,  testified  that  he  heard  the  call, 
"Look  out  I"  but  once;  that  he  interpreted 
it  to  mean  to  turn  out  of  the  beaten  road; 
and  that  he  immediately  did  so,  passing  on 
the  othw  side  of  the  road. 

It  is  conceded  that  the  action  was  brought 
tmder  the  statute  regulating  the  use  of  auto- 
mobiles on  public  highways,  which  provides, 
in  effect,  that  if  a  person  in  charge  of  an 
automobile  approaches  a  vehicle  drawn  by 
a  horoe,  and  the  horse  shows  fright,  the 
driver  of  tbe  automobile  shall  reduce  the 
speed  of  tbe  machine  and,  if  practicably 


turn  to  the  right  and  give  the  road,  and, 
"if  requested  by  signal  or  otherwise  by  tbe 
driver  of  such  horae  or  horses  or  domestic 
animals,  shall  proceed  no  farther  towards 
such  animal  or  animals,  but  remain  station- 
ary so  long  as  may  be  necessary  to  allow 
such  horse  or  domestic  animals  to  pass." 
Gen.  StaL  1009,  S  452. 

When  the  appellant  had  offered  his  evi- 
dence, appellee  demurred  thereto,  Ha  inking 
that  the  evidence  did  not  tend  to  establish 
a  llablUty  against  appellee.  The  demurrw 
was  overruled ;  the  court  holding  that  there 
was  a  disputed  question  of  fact  to  be  sub- 
mitted to  the  Jury.  The  testimony  of  appel- 
lee was  then  Introduced,  which  was  substsA- 
tially  like  that  offered  by  appellant,  and  on 
the  whole  evidence  the  Jury  returned  a  gen- 
eral verdict  In  favor  of  appellant  for  tbe 
value  of  the  horse.  With  the  general  verdict 
two  answers  to  special  interrogatoriefl  were 
returned,  as  follows: 

"Ques.  Did  the  driver  of  the  horse  request 
or  signal  the  defendant  to  stop?  Ana.  Tea- 
"Ques.  If  yon  answer  the  above  question, 
'Yes,'  then  state  by  what  language  or  in 
what  manner  was  the  request  mad&  Ana. 
By  the  words,  'Look  out*  " 

Appellee  then  moved  for  judgnuot  on  the 
spedal  findings,  and  tbe  court  granted  the 
motion,  holding  that  the  interpretatloB  of  the 
expression,  "Look  out,"  devolved  on  tbe 
court,  and  that  it  did  not  amount  to  a  i«< 
quest  or  signal  to  the  appellee  to  stop. 

The  only  substantial  dlqrate  between  tbe 
parties  was  whether  the  ai^diee  failed  to 
stop  his  automobile  upon  a  request  of  the 
driver  of  the  horse.  That  was  the  sole  neg- 
ligence aUeged.  and  it  is  agreed  that  there 
was  no  request  or  signal  to  stop  other  than 
the  admonition,  '^Look  ont"  It  does  not  ap* 
pear  that  these  words  have  any  local  mean- 
ing; nor  Is  there  any  claim  that  there  was 
any  accompanying  motion  or  signal  which 
'might  indicate  a  meaning  other  than  that 
ordinarily  an>Ued  to  them.  The  meaning 
of  tbe  expression,  without  accunpanylng  slff- 
nals  or  some  attendli^  circumstances  which 
would  affect  its  meaning,  was  a  question  for 
the  determination  of  the  court  According 
to  dictionary  definitions,  the  meaning  of  the 
words  is  to  exercise  care,  rather  than  to  pro- 
ceed no  farther.  The  equivalents  of  the 
phrase  are  "take  care,"  "be  watchful,"  "take 
heed,"  and  "act  with  prudence."  In  their 
popular  signification,  and  alone,  they  do  not 
import  a  request  to  stop  or  stand  still.  To 
eonv^  that  meaning  sucb  expressions  as 
"halt,"  "keep  back,"  "hold  on,"  "stay  there," 
"stand  still,"  "pause,"  and  "stop"  might  be 
used  In  a  request  to  the  operator  of  an  auto- 
mobile to  proceed  no  farther.  The  option  of 
whether  the  operator  should  stop  and  re- 
main stationary  or  pass  around  is  given  by 
the  statute  to  the  driver  of  the  horses.  The 
provlsKm  is  arbitrary,  and  the  automobile 
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most  be  stopped  If  sucb  a  request  is  m&de 
b7  the  driver  of  tbe  borses.  It  Is  an  easy 
request  to  make,  and  should  be  made  in 
words  or  slgus  which  an  ordinary  man  could 
understand.  The  words,  "Look  out,"  might 
mean  turn  out.  dow  down  speed,  muffle  the 
nots^  or  pass  as  fiir  to  the  other  side  of  the 
road  as  powlble.  In  some  cases  the  driver 
of  a  netrons  horse  might  prefer  that  tbe 
operator  of  the  antomoMle  would  increase 
his  speed  and  bnrry  on.  He  might  conclude 
that  there  was  less  danger  to  pass  'on  than 
to  stoi^  and  if  be  omcludes  to  exercise  the 
option  and  control  which  the  statute  gives 
him  to  arrest  the  approach  of  the  autwnoblle 
be  slionld  make  Us  messing  plain  uoufl^ 
for  oomprehensUm  by  the  ordinary  diaoffeur. 
Tlie  expression  used  In  tiiis  instance,  what- 
ever tbe  driver  of  the  horse  may  have  meant 
by  it,  would  not  be  ordinarily  understood  as 
a  request  to  stop,  and  the  interprets  Uod  plac- 
ed uptm  it  by  appellee  tliat  it  was  a  direc- 
tion to  tun  out  was  not  an  unreasonable 
onew  It  Is  the  duty  of  the  operator  of  the 
automobile^  In  approaching  Tebides  drawn 
Iqr  liorses,  to  handle  hUi  madiine  carefully, 
using  every  reasonable  precaution  to  arold 
the  frightening  of  tbe  horses  which  he  may 
meet,  and  a  liability  will  arise  for  Injury 
or  loss  resulting  from  a  neglect  of  this  duty. 
Here,  however,  tliere  was  no  claim  of  neg- 
ligence, eneptbig  the  naked  charge  that  ap- 
pellee ffid  not  stop  when  the  driver  call^ 
"I«ook  out  I"  The  nonobservance  of  the  stat- 
utory duty  to  stop  on  request  Is  the  only 
basis  upon  which  a  recovery  Is  sought  That 
expression,  as  used,  cannot  be  regarded  as  a 
request  to  stop;  and  hence  the  decision  of 
tbe  trial  court,  setting  aside  the  general  ver- 
dict and  giving  lodgment  f&r  appellee,  must 
be  affirmed.  All  the  Justices  concurring 
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UAB1TI8R1CKKT  (|  8*)— RiGHT  TO  REHKDT— Rk- 

TUBif  or  Execution  Unsatisfikd. 

Under  the  circumata.ices  stated  in  tbe  opin- 
ion, it  is  held  that  &  judgment  creditor  should 
have  seized  property  of  his  debtor,  wbidi  bad 
been  delivered  to  a  railway  company  for  trans- 
portation but  which  still  remained  at  the  car- 
rier's warehouse,  by  execution,  slthongh  one 
execution  had  been  issued  and  returned  nnsat- 
isfied ;  and  that  it  was  an  abuse  of  the  remedy 
given  by  section  6024  of  tbe  General  Statutes  of 
1900  (gamishmeDt  after  tbe  return  of  execu- 
tion unsatisfied),  for  the  creditor  to  attempt  to 
Impound  tbe  property  in  tbe  possession  of  the 
carrier  by  gamlsbment  proceedings. 

[Bd.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  I  11 ;  Dec.  Dig.  |  tt»> 

Appeal  from  District  Court,  Shawnee 
County, 

Action  by  John  0.  Hadd^  against  tbe 


Union  Pacific  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded  with  directions. 

R.  W.  Blair,  a  A.  Ua«aw,  and  B.  W. 
Scandrett,  all  of  Topeka,  for  appellanL  J. 
M.  Stark,  of  Topeka,  for  appellee 

BURCH,  J.  Madden  obtained  a  money 
Judgment  in  the  court  of  Topeka  against 
Fred  C.  McMann  upon  which  an  execution 
was  issued  and  returned  unsatisfied.  Subse- 
quently the  railroad  company  was  garnished 
as  having  personal  property  of  HclfonD*s  la 
its  possession.  The  proceeding  resulted  In 
an  order  upon  the  gamisbee  to  deliver  to 
the  marshal  of  the  court  a  piano  and  certain 
other  articles  of  household  furniture.  The 
order  not  having  been  compiled  wltli.  Mad* 
den  Instituted  suit  against  the  railroad  cchb- 
pany  in  the  dty  court  for  the  amount  of 
his  Judgment  and  for  damages  and  costs. 
Judgment  was  rendered  by  tbe  cl^  court  in 
favor  of  tbe  defendant  The  plaintiff  ap- 
pealed to  the  district  court,  which  rendered 
Judgment  in  his  favor.  The  defendant  now 
appeals  to  this  court 

Tbe  property  in  controversy  was  ddivered 
to  tbe  defendant  by  tbe  Topeka  Tranfifer  ft 
Storage  Company  for  shipment  to  Portland, 
Or.  It  was  consigned  to  J.  B.  Lilly,  and  a 
bin  of  lading  was  issued  accordingly  and  de- 
livered to  the  consignor.  While  the  goods 
were  on  tbe  defendant's  warehouse  platform 
and  were  being  loaded  into  a  car,  the  gar- 
nishment summons  was  served.  A  few  hours 
later  the  goods  were  dispatched  to  their  des- 
tination. The  garnishment  summons,  or  or- 
der, as  the  statute  terms  it,  read  as  follows: 
"The  State  of  Kansas  to  the  Union  PaciOc 
Railroad  Co.:  Whereas,  on  the  Sth  day  of 
August,  1910,  John  C.  Madden  recovered 
Judgment  against  Fred  C.  McMann  in  tbe 
court  of  Topeka,  dty  of  Topeka,  in  said 
county,  for  the  sum  of  one  hundred  twenty- 
seven  and  86/100  dollars;  and  whereas,  ex^ 
cution  has  been  duly  Issued  upon  said  Judg- 
ment and  has  been  duly  returned  wholly  un- 
satisfied for  want  of  property  whereon  to 
levy  the  same;  and  whereas,  said  plaintiff 
has  duly  filed  bis  affidavit  stating  that  he 
has  good  reason  to  believe  and  does  believe 
that  you,  the  Union  Pacific  Railroad,  within 
tbe  said  county  of  Shawnee,  have  property 
of  the  said  defendant  Fred  O.  McMann  and 
are  Indebted  to  tbe  said  defendant  Fred  C 
McMann;  Tou  are  hereby  commanded  to  ap> 
pear  before  tbe  court  of  Topeka,  In  said  dty, 
on  tbe  21st  day  of  October,  1910,  at  8  o'doA 
a.  m.,  to  answer  such  questions  as  may  be 
propounded  to  you  by  the  said  Judgmmt 
creditor,  touching  the  property  of  said  Judg- 
ment debtor  in  your  possession  or  under 
your  control,  and  the  amount  owing  by  yon 
to  said  Judgment  debtor,  whether  due  or 
not"  On  the  back  of  the  summons  the  Csl- 
lowlng  words  appeared,  written  In  pendl: 


•For  etbir  sasw  sm  ssme  tovla  and  section  NUHBBR  la  Dwi.  Die  *  Am.  Dig.  Kar-No.  amim  *  Bap'r  XbOws 
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"Hoaselkold  goods  billed  to  J.  B.  UUy,  Port- 
laud,  Or."  The  meiDorandam  was  called  to 
the  attention  of  tbe  defendant's  agent  by  the 
marshal  of  the  court  when  the  sammonB  was 
served. 

At  the  trial  It  was  shown  that  McManu 
had  listed  tbe  property  for  taxation,  had 
naortgaged  It,  and  that  it  had  been  stored  In 
his  name  by  the  storage  and  transfer  com- 
pany. While  McMann  claimed  tbat  the  pi- 
ano belonged  to  bis  daughter  and  the  oOkt 
articles  to  his  wife,  the  evidence  was  soffl- 
dent  to  warrant  the  jury  in  fludlng  title  in 
him.  The  memorandum  indorsed  on  the 
nunmons  was  written  by  the  clerk  of  the 
court  who  issued  it  No  evidence  was  offer- 
ed that  the  defendant  had  any  knowlodge 
whatever  of  who  In  fact  owned  the  goods 
or  any  notice  tliat  McMann  owned  them. 
The  goods  were  moved  by  the  transfer  com- 
pany and  delivered  to  the  defendant,  tbe 
affidavit  In  garniiOunent  wa,u  flled,  and  the 
nmuKnis  was  Issued  and  served,  all  on  Oc- 
tober 1%  1910,  and  all  by  2  o'doA  of  the 
afternoon  of  that  day.  The  defendant  moved 
for  a  peremptory  butmctlon  to  the  Jury  to 
find  in  its  favor. 

The  proceedings  having  originated  In  the 
court  of  Topeka,  tb«y  are  ^iverned  by  the 
Code  of  Olvll  Procedure  before  JnatlceB  of 
the  peaca  The  order  of  delivery  made  by 
the  dty  oonrt  was  not  a  final  determination 
of  the  UabOlty  of  the  garnishee.  When  sued 
for  tbe  value  of  the  property,  the  garnishee 
bad  the  right  to  show  any  state  of  facta 
which  woQid  defeat  tbe  plaintiff.  Board  of 
EdncatloD  v.  Scoville,  18  Kan.  17;  Mull  v. 
Jones,  S3  Kan.  112,  6  Pac  S88;  Under  v. 
Mnrdy,  37  Kan.  162,  14  Pac.  447. 

The  case  of  Cunningham  v.  Railway  Co., 
00  Kan,  268.  56  Pae.  502,  cited  by  the  plain- 
tiff, is  not  pertinent  In  that  case  the  de- 
fendant In  the  principal  action  contwted  the 
garnishment  order  on  the  ground  that  the 
money  sought  to  be  reached  was  exempt. 
He  was  defeated  and  did  not  appeal.  After- 
wards, when  the  garnishee  was  sued  for  non- 
compliance with  the  order,  it  attempted 
again  to  Invoke  the  defendant's  right  of  ex- 
emption. Under  these  drcnmstauces  the 
court  properly  held  tbe  matter  to  be  res 
judicata. 

There  Is  no  doubt  that  the  defendant  was 
not  relieved  from  garnishment  merely  be- 
cause It  is  a  common  carrier  and  held  the 
property  for  purposes  of  transportation  only. 

"According  to  the  better  doctrine,  property 
in  the  bands  of  a  common  carrier  In  actual 
transit  cannot  be  reached  by  garnishment 
proceedings  by  summoning  tbe  comm<m  car- 
rier as  garnishee.  Where,  however,  pn^rty 
has  beea  delivered  to  a  common  carrier  for 
shipment,  but  it  Is  not  In  actual  transit  at 
the  time  of  the  servloe  of  the  garnishment 
process  upon  the  carrier,  according  to  tbe 
wedcht  ot  antiiority,  such  proper^  is  liable. 


and  the  carrier  may  be  held  as  garnishee 
or  trustee."   20  Cyc.  p.  1021. 

A  list  of  cases  dealing  with  tbe  subject 
may  be  found  In  Ann.  Oas.  U13A,  at  page 

1321. 

In  this  case,  however,  the  remedy  was 
abused.  Tbe  plaintiff  should  have  sent  the 
marshal  of  the  court  to  the  defendant's  ware- 
Louse  wltb  an  execution  instead  of  a  garnish' 
ment  summons. 

While  garnishment  proceedings  are  purely 
legal  in  the  sense  tbat  they  are  out  of  the 
course  of  the  common  law  and  must  be  au- 
thorized by  statute,  in  this  state  the  remedy 
both  In  the  district  and  other  courts  la  in 
many  respects  essentially  equitable. 

"The  general  theory  and  doctrine  of  gar- 
nishment is  that  the  garnishee  Is  to  be  pro- 
tected against  all  unnecessary  vexation,  and 
tbat  the  garnishee  proceedings  amount  to  no 
more  than  a  substitution  of  tbe  plaintiff  for 
the  defendant  debtor  In  the  enforcement  of 
any  liability  against  the  garnishee."  Phelps 
V.  A.,  T.  ft  8.  F.  R.  Co.,  28  Kam  165.  169. 

"Moreover,  proceedings  in  garnishment  arq 
not  In  the  ordinary  course  of  the  common 
law.  They  Involve  consequences  that  would 
not  otherwise  occur  In  law  or  equity,  and 
often  compel  the  garnishee  to  submit  to  tho 
expense  of  a  suit  in  which  be  has  no  li}ta> 
est,  and  which  he  might  be  saved  but  for 
the  garnishment  The  proceeding  should  be 
governed  by  equitable  prindples,  to  the  end 
that  no  unwarranted  vexation  or  expense,  be 
Inflicted  upon  tbe  garnishee"  Brooks  v. 
Fields  et  al.,  25  Ofcl.  427,  432,  106  Pac.  828L 

"K^tatutes  of '  garnishment  at  best  give  a 
Imrsb  and  peculiar  remedy,'  and  oo^t  not 
to  be  resorted  to  when  tbe  redress  sought 
may  be  obtained  through  comnum-law  pro- 
ceedings." Iron  Cliflto  Go.  t.  Lahals,  S& 
Mich.  894,  39%  18  N.  W.  121,  122. 

Tbe  statute  under  which  tbe  jdalntlff  pro- 
ceeded Is  framed  according  to  these  prin- 
ciples. 

"When  an  ezeeatlon  issued  by  a  Justice  of 
the  peace  duU  have  been  returned  unsatls- 
fled,  tbe  Judgmoit  creditor,  bis  agent  ^r  at- 
tomear,  may  file  an  affidavit  with  tbe  Jus- 
tice, setting  fortb  that  be  has  good  reason 
to  and  does  beUeve  that  any  person  or  cor- 
poration (to  be  named),  and  widiln  the  coun- 
ty, has  property  of  the  defendant,  or  Is  In- 
debted to  him,  and  thereupon  the  JusUce 
shall  issue  an  order  to  such  garnishee  to  ap- 
pear before  bim  on  a  day  to  be  named  and 
answer  such  questions  as  may  be  propound- 
ed to  him  by  the  Judgment  creditor  touch- 
ing tbe  property  of  tlie  Judgment  debtor  in 
his  possession  or  under  bis  control,  and  the 
amount  owing  by  bim  to  tbe  Judgment  debtor, 
whether  due  or  not"  Gen.  Stat  1009,  % 
6624. 

When  tbe  plaintiff  has  obtained  a  Judg- 
ment upon  which  an  ordinary  execution  may 
Issue,  that  remedy  must  he  exhausted  before 
garnishment  may  be  resorted  ta  This  means 
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exhausted  In  fact  and  In  good  faith  and  not 
merely  as  a  matter  of  form. 

"An  affidavit  In  garnishment  Is  Insuffi- 
cient to  Biipport  a  garnishment  proceeding 
where  predicated  upon  a  return  of  execu- 
tion made  by  order  of  the  plaintiffs  attor- 
ney 'no  property  found  and  no  part  satlsfled.* 
An  execution  in  order  to  support  the  pro- 
ceedings shonld  show  that  the  legal  remedy 
provided  thereby  has  been  exhausted."  Hor- 
rall  V.  Brassle,  158  111.  App.  526,  Syll. 

The  same  general  principle  Is  applied  In 
ca^  of  garnishment  before  judgment 
■  "Before  the  process  of  garnishment  can 
tesne,  an  affidavit  must  be  made  on  behalf  of 
the  plalntlfF  wUch  shall  state,  among  other 
things,  that  the  deponent  'verily  believes 
•  *  *  that  such  defendant  has  not  proper- 
ty liable  to  execution  sufficient  to  satisfy  the 
piaintifTs  demand.'  Bev.  St  I  2753.  It  be- 
ing  a  harsh  remedy,  the  statute  which  gives 
It  will  not  he  extended  by  construction  to 
cases  not  fairly  within  its  words.  It  is  safe 
to  assume  that  It  is  not  the  Intention  of  this 
statute  to  permit  garnishment  where  the 
debtor  has  property  liable  to  execution  suffi- 
cient to  satis^  the  plalntdfTs  demand,  for  it 
has  limited  the  right  to  cases  where  the  de- 
fradant  has  not  sufficient  property.  It  Is 
not  Intended  that  snch  a  debtor  shall  be  tied 
up  by  garnishment  so  long  as  he  neither 
does  nor  contemplates  doing  some  act  which 
wlli  Justify  an  attachment  against  his  prop- 
erty, because  the  creditor  cannot  always 
know  the  true  state  of  the  debtor's  property ; 
and  to  make  the  remedy  effective  he  la  per- 
mitted to  Inaugurate  this  remedy  by  his 
affidavit  that  he  verily  believea  that  his 
debtor  has  not  property  liable  to  execution 
sufficient  to  satisfy  bis  demand.  But  if.  In 
truth,  it  shall  appear  tliat  the  debtor  has 
property  sufficient  to  satisfy  his  demand,  a 
case  is  shown  where  this  remedy  is  not  with- 
in the  intention  of  the  law.  This  process  has 
been  used  In  a  case  not  Intended  by  the 
lawmakers.  Doubtless  some  liberality  must 
be  allowed  in  order  to  give  the  remedy  effi- 
ciency. But  where  the  property  of  the 
debtor  is  abundant  for  the  satisfaction  of  the 
piaintifTs  claim,  there  can  be  no  case  for 
garnishment ;  and  where  it  Is  known  to  the 
affiant  that  the  debtor  has  property  subject 
to  execution,  sufficient,  many  times,  to  sat- 
isfy the  plaintiff's  demand,  he  cannot  hon- 
estly make  the  affidavit  To  procure  the 
process  In  such  a  case  is  an  abuse  of  the 
remedy  given  by  the  statute."  German 
American  Bauk  v.  Butler-Mueller  Co.  et  al., 
87  Wla  467,  470,  58  N.  W.  746. 

When  the  ordinary  remedy  by  execution 
has  proved  to  be  Ineffectual,  a  garnishee  may 
be  summoned  to  appear  and  submit  to  ex- 
amination for  the  purpose  of  obtaining  a  dis- 
closure of  property  which  could  not  be  reach- 
ed directly.  While,  as  the  Wisconsin  court 
said,  some  latitude  must  be  allowed  in  order 
to  make  the  remedy  efficient,  it  cannot  be  re- 
sorted to  when  there  Is  plainly  no  occasion 


for  it  so  far  as  tbe  creditor  Is  concerned,  and 
when  it  results  In  unnecessary  hardship  and 
embarrassment  to  the  garnishee. 

The  defendant  received  the  property  from 
a  stranger  to  the  proceeding  and  innocently 
contracted  to  trangi»ort  it  to  Portland,  Or., 
and  there  deliver  it  to  another  stranger. 
This  contract,  besides  giving  the  defendant 
valuable  rights.  Imposed  upon  it  an  obliga- 
tlou  which  might  prove  very  embarrassing  if 
ndt  promptly  fulfilled.  The  defendant  was 
justdfled  In  assuming  that  the  consignee  was 
the  owner  of  the  goods.  The  garniabment 
summons  asserted  nothing  to  the  ooQtrary, 
and  the  memorandum  on  the  summons  as- 
serted nothing  to  the  contrary.  The  utmost 
effect  to  be  given  to  the  memorandum  is  that 
it  identified  the  property  concerning  wtilch 
the  defendant  w&e  to  answer. '  So  far  aa  the 
question  of  title  was  concerned,  the  defend- 
ant could  say  nothing  except  that  It  had  no 
property  belonging  to  McMann  since  the 
goods  were  billed  to  Lilly.  If  issue  were 
taken  on  tt^s  answer,  the  defendant  would 
be  involved  In  a,  vexatious  and  expensive  con- 
troversy over  a  matter  in  which  it  liad  no 
interest  whatever.  If  the  plaintiff  had  no 
case,  the  defendant  would  have  goods  on  its 
hands  at  the  end  of  the  litigation  which  the 
consignee  might  claim-  were  converted  by 
failure  to  deliver.  The  plaintiff  had  no 
right  to  place  the  defendant  in  this  compro- 
mised situation  when  a  simple  execatlon 
would  have  served  his  purpose  at  once.  If 
the  Question  of  McMann's  ownership  were  so 
doubtful  that  the  marshal  would  not  levy 
without  Indemnity,  the  plaintiff  shonid  have 
assumed  responslbiUty  instead  of  attempting 
to  cast  it  upon  the  defendant 

"The  statute  does  not  attempt  if  It  could 
do  so,  to  cut  off  the  rights  of  strangers  to 
the  litigation,  or  to  compel  a  garnishee  at 
his  peril  to  decide  questions  of  fact  on  which 
be  has  no  means  of  Imowledge."  Walker  v. 
Detroit,  O.  H.  &  H.  R  Co.,  49  Mich.  440,  13 
N.  W.  812. 

While  no  witness  testified  that  the  plaintiff 
furnished  the  Information  that  went  into  the 
memorandum  Indorsed  on  the  summons.  It  la 
perfectly  clear  that  the  garnishment  proceed- 
ing was  instituted  for  the  express  purpose  of 
impounding  the  identical  proiwrty  in  con- 
troversy which  had  In  fact  been  within 
reach  of  execution  ever  since  the  judgment 
against  McMann  was  rendered. 

"This  whole  proceeding  Is  In  the  nature  of 
process  to  obtain  satisfaction  of  a  Judgment. 
And  the  court  may,  and  it  Is  its  duty,  at 
any  stage,  upon  its  appearing  that  the  gar- 
nishee process  was  improvldently  issued,  to 
dismiss  the  proceeding.  Courts  will  not  per- 
mit the^r  process  to  be  employed  for  Im- 
proper and  unauthorized  purposes."  Ghanute 
et  al.  V.  Martin,  25  lit.  63,  66. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  enter  judgment  for  the  defaidant. 
All  the  Justices  concurring. 
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RaILIOADS     (i     488*}  — FZBW  — ATXOBNVr*i 
FnS— AEXOWABCE— JVBT  TSIAI. 

In  KB  action  In  which  It  ii  Boofht  to  re- 
cover attorney's  fees  (or  the  prosecution  there- 
of, the  necewarr  facta  should  be  pleaded,  and, 
when  a  Sarj  trial  is  bad,  evidence  sboald  be 
prodtfccd  of  the  fkct  and  of  the  valae  of  the 
aerrices.  and  the  issuea  should  be  determined 
hj  the  jurr  u  other  lasnea  In  the  case  are  de- 
termined. 

[Bd.  Note^For  other  eaaai,  m«  Railroads, 
Gent.  Dig.  H  1T87-17S9;  Deb  Die  f  483.*] 

An>eal  from  Dlatrlct  Gourt,  Rice  Cotuty. 

Action  by  Frank  M.  Gray  against  the  His- 
wmrl  Pacific  Railway  Company.  Jtidgmmt 
for  jdalotiff,  and  defradant  appeals.  Mod- 
ified. 

W.  P.  WagEener  and  J.  M.  Challiaa,  both 
of  Atchison,  for  appellant  Foley  A  Hopkins, 
Somael  Joaea,  and  Ben  Jones,  aU  of  Lyons, 
for  awelle& 

SMITH.  J.  TbSm  action  was  brought 
ftgainat  the  ai^lant  to  recover  damagaa  for 
the  bnmlng  ot  a  barn  beUmglns  to  appellee 
and  wtaln  personal  pw9BXty  alleged  to 
JuT«  been  contained  tberdn,  by  tbe  alleged 
D^llSOkce  of  the  appellant  In  operating  Its 
train.  The  answer  was  a  general  denial  and 
ft  defense  upon  tbe  modernity  and  sufficiency 
of  Its  amtfoved  apark-arreatlng  alliances, 
tbe  competency  and  skill  of  its  employte  in 
charge  of  its  engine,  and  tbe  care  exercised 
by  tbem  In  bandllng  the  aigtoe  at  the  time 
In  question. 

The  bam  was  In  Goieseo,  north  ot  the 
awlttdi  tracka  of  appellant  Tbe  evidence 
■hows  that  appdlanf  B  train  came  Into  the 
station;  that  a  part  of  the  cars  were  de> 
tacbed  from  the  engine,  and  that  three  or 
foor  BWltdies  of  cars  were  made  mnnlng 
from  the  depot  past  the  bam  and  back;  that 
these  three  or  four  switches  were  made  In 
abont  five  minutes*  time  and  fhm  estimate  of 
tbe  distance  ran  at  each  switch  JnaUfled  the 
finAjng  that  the  switch  engine  was  moving 
npldly.  There  was  a  strong  southern  wind 
blowing  at  tbe  time.  The  bam  was  observed 
to  be  burning  almost  Immedlatdy  after  the 
switches  were  made,  and  no  other  explana- 
tion or  accounting  for  the  Are  is  suggested, 
except  that  it  was  caused  by  sparks  ox  cln- 
ders  from  the  mglne.  There  was  evidmce 
fmm  several  of  Oxb  railroad  men  that  the 
■park-arresting  apparatus  was  of  the  most 
modem  device^  properly  adjusted,  and  In 
perfect  condlOon;  also  Qiat  the  under 
these  oottdittons  would  not  throw  off  spsAs 
or  cinders  if  propwly  operated. 

Tbe  arodlant  offered  as  a  witness  Ite  fire- 
man. Miller,  who  testified.  In  substance^  that 
be  was  temillar  with  the  operation  of  loco- 
motive engines  and  could  run  one;  that  he 

•reraOar 


knew  what  was  necessary  to  be  done  in  tbe 
operation  thereof,  and  was  thoroughly  fa- 
miliar with  that  line  of  buslnees.  This  evi- 
dence was  offered  for  the  purpose  of  qualify- 
ing the  witness  as  an  expert  to  testify  that 
the  engineer  was  competent;  careful,  and 
sklUfal.  The  obJectiOD  was  made  that  the 
evidence  of  the  fireman  did  not  show  that  he 
was  competent  as  an  expert  witness.  Tbe 
objection  was  snstalned.  If  erroneons,  the 
ruling  was  not  prejudicial 

The  following  question  was  submitted  to 
tbe  Jury:  "Were  the  persons  in  charge  of  the 
operation  of  said  engine  skillful  and  prudent 
persons  to  discharge  tbe  duties  they  were  en- 
gaged In?   A  Skillful,  hut  not  prudent" 

There  was  evidence  not  only  that  the  barn 
was  burned  by  a  fire  started  about  the  time 
of  the  Bwltehlng  operations  but  that  the 
grass  was  Ignited  in  one  or  more  places  near 
the  track  and  barn.  There  was  abundant 
evidence,  also,  ot  other  witnesses  that  the  en- 
gine did  throw  sparks  and  cinders.  And  as 
the  evidence  of  the  operatives  of  the  rail- 
road was  that  tbe  engine  could  not  throw 
sparks  or  cinders  If  properly  oi>erated,  the 
Jury,  evidently  believing  that  the  engine 
caused  the  fire,  concluded  and  answered  In 
response  to  a  question  that  the  fire  was 
caused  by  the  impmdent  bandllng  of  the  en- 
gine; that  it  was  operated  too  fast  In  mak- 
ing the  switchea  We  think  the  evidence  ful- 
ly Justified  tbe  conclusion  and  also  Justifies 
their  general  verdict  against  the  appellant 
No  objection  is  raised  to  the  amount  of  the 
verdict 

13ie  petition  all^d  that  it  was  necessary 
for  the  plaintiff  to  employ  counsel  to  conduct 
his  case^  and  that  the  reasonable  value  of 
such  services  was  fSOO,  for  whicdi  amount 
he  prayed  Judgmoit  The  geu^l  verdict 
was  for  $4,S13,  but  no  verdict  was  returned 
in  regard  to  the  attorney's  fees  and  no  evi- 
dence was  iwodnced  to  the  Jury  nor  to  tbe 
court  at  the  time  It  rendered  Judgmmt  as 
to  the  value  of  the  attorney's  fees.  Appel- 
lant filed  a  motion  for  Judgment  ia  Ite  favor, 
DOtwitbstending  the  vwdlct  which  motloB 
was  overruled.  The  motion  for  a  new  trial 
was  also  overraled,  and  Judgnmt  was  ren< 
dered  fbr  tbe  appellee  In  aocordanoa  with 
the  general  verdict 

TT»e  Journal  entry  of  the  proceedings  re- 
cites the  further  action  of  the  court  as  fol- 
lows: *  *  •  And  the  court  further  Ante 
that  s  reasonable  attorney's  fee  in  this  cause 
Is  the  sum  of  $40a  It  Is  therefore  by  tbe 
court  ordered,  adjudged,  and  decreed  that 
the  plaintiff  have  and  recover  of  and  from 
the  deCendlmt  tbe  sum  ot  $400  as  his  attor- 
ney's fees  ttt  this  matto;  to  which  Judgment 
for  sttomey^  fees  the  defwdant  duly  object- 
ed and  excepted."  In  this  there  was  error. 
The  amount  of  attorney's  tees^  if  any,  to 
whkh  a  plaintiff  is  entitled  in  sudi  a  case  Is 
a  quesUon  for  the  detwminatlon  <HC  the  Jury 
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to  be  tried  by  the  Jury  as  other  questions  of 
fact  in  the  case  are  tried. 

In  Mo.  Pac  Rly.  Co,  v.  Merrill,  40  Kan. 
404,  409,  19  Pac.  793,  795,  It  was  said:  "The 
question,  what  was  a  reasonable  attorney's 
fee,  was  properly  submitted  to  the  Jury. 
It  is  true  the  statute  provides  tliat  the  court 
shall  allow  a  reasonable  attorney's  fee, 
which  shall  become  a  part  of  the  Judgment. 
The  word  'court,'  however,  was  doubtless 
used  by  the  Legislature  In  the  broader  seuse 
as  Including  both  Judge  and  Jury  or  Judge 
alone,  according  as  the  court  may  be  consti> 
tuted  when  the  trial  occurs.  What  la  a  rea- 
sonable attorney's  fee  Is  a  question  of  fact 
which  should  t>e  submitted  and  determined 
the  same  as  any  other  fact  arising  in  the 
case."  See,  also,  Ft  S.  W.  &  TV.  Kid.  Co. 
V.  Karracker,  46  Kan.  511,  26  Pac.  1027;  Ft 
S.,  W.  &  W.  Kly.  Co.  T.  Tubbs.  47  Kan.  630, 
28  Pac  612. 

"We  have  considered  all  of  the  trial  ques- 
tions presented  and  think  there  was  no  sub- 
stantial error  In  the  trial  of  the  case,  and 
the  general  verdict  and  Judgment  based 
thereon  is  affirmed.  The  appellant  duly  ob- 
jected to  the  rendition  of  Judgment  for  at- 
torney's fees,  and  the  court,  in  mistake  of 
the  law,  rendered  Judgment  ther^or. 

The  Judgment  is  modified,  and  the  amount 
therein  adjudged  for  attorney's  fees  is  elim- 
inated. The  case  is  remanded  for  a  new 
trial  upon  the  sole  question  of  attorney's  fees 
to  be  had  to  the  court  and  ft  Jury,  unless 
connsd  for  the  parties  shall  agree  upon  a 
different  adjostm^it  thereof.  AU  the  Jus- 
tices concurring. 

(M  Kan.  2») 

FINNUP  T.  BURNSIDB. 
(Supreme  Court  of  Kansas.    April  12,  1913.) 

(ByUabua  by  ihe  Court.) 
PuBuo  Lands  {%  135*)— Pastubagb. 

The  plaintiff  owned  land,  which  was  in- 
closed with  other  land  constituting  a  part  of  a 
national  forest  reserve.  The  proper  antbort- 
ties  iMued  a  permit  to  him  to  graze  a  designat- 
ed number  of  cattle  upon  tfae  government  land 
so  inclosed  with  his  own,  which  permit  was  not 
assignable.  The  defendant  leased  the  plaintiff  a 
land  within  the  pasture  for  grasiog  -  purposes 
for  the  season  with  tlie  understanding  that  be 
was  to  have  the  benefit  of  the  goremment  per- 
mit 80  granted  to  the  plaintiC  He  then  ob- 
tained a  permit  to  grase  an  additional  number 
of  cattle  upon  the  same  governmeot  land  and 
ijiade  preparations  to  occupy  and  use  tfae  pas- 
ture, but  made  no  use  of  It  because  of  the  fail- 
ure of  bis  plan  to  procure  cattle.  The  govern- 
ment regulations  provide  for  forfeiting  permits 
in  case  tbey  are  sold'  or  transferred,  and  also 
for  tfae  issuance  of  new  permits  where  the  orig- 
inal is  abandoned  by  the  permittee  in  favor  of 
another.  The  defendant  was  not  deprived  of 
the  use  of  the  pasture  by  the  government  au- 
thorities but  by  his  failure  to  obtain  cattle,  and 
is  liable  for  the  stipulated  rent.  A  verdict  for 
that  amount  is  sustained  by  the  evidence. 

[BH.  Note.— For  other  cases,  see  Public 
bands,  CenL.  Dig.  U  3&1-362;  Dec.  Dig.  { 
135.*] 


Appeal  from  District  Court,  Finn^  County. 

Action  by  George  W.  Finnup  against  John 
H.  Bumslde.  Judgment  for  plalntlfl;  and  de- 
fendant appeals.  Affirmed. 

Hoflklnaon  &  HosUnaon  and  Edgar  Fosta, 
all  of  Oarden  City,  for  appellant.  Wm.  Gas- 
ton Hutchison  and  O.  XI.  Yance^  t»ofli  of 
Garden  City,  for  appellee. 

BENSON,  J.  This  action  was  brought  to 
recover  a  sum  agreed  upon  between  the  par- 
ties for  the  use  of  pasture  land.  The  defense 
is  based  upon  the  allied  invalidity  of  the 
agreement  because  government  lands  situated 
within  a  national  forest  reserve  are  included 
in  the  limits  of  the  pasture. 

The  plaintiff  is  the  owner  of  3,920  acres  of 
land  which  is  fenced  In  with  3,S20  acres  In- 
tiluded  In  the  Kansas  Natural  Forest  Re- 
serve, designated  as  grazing  district  1.  divi- 
sion 6.  In  May,  1909,  a  verbal  agreement 
was  made  between  the  parties  that  the  de- 
fendant should  have  the  use  of  the  pasture 
for  the  ensuli^  pasturage  season  for  9800; 
one  half  to  be  paid  SQ>tanber  1st  and  the 
other  half  November  Ist  of  that  year.  The 
plalnUfl  had  in  the  preceding  April  obtained 
a  permit  from  the  superintendent  of  the  re- 
serve tor  gracing  270  head  of  cattle  upon 
the  government  lands  In  that  pasture  tm  tfae 
season,  and-  It  seems  to  have  been  the  under^ 
standing  that  the  defandant  should  have  Uie 
benefit  of  this  penult.  He  afterwards  ap- 
plied for  and  obtained  a  permit  trom  the  su- 
perintendent to  grace  10  head  of  cattle  on 
each  section  of  government  land  In  the  pas- 
ture and  was  Informed  by  the  superintendent 
that  this  was  allowed  in  addition  to  the  50 
head  per  section  allowed  to  the  plalntUi; 
but  that  the  grazing  privilege  of  the  plaintUT 
was  only  available  tot  his  cattle.  The  de- 
fendant proceeded  with  the  preparations  to 
use  the  pasture,  but  because  of  a  failure  to 
receive  cattle  as  Intended  be  did  not  do  so. 
When  the  September  payment  was  due,  he 
asked  for  an  ^tension  of  time,  still  expect- 
ing to  receive  the  cattle  and  use  the  pasture. 
He  made  no  use  of  it  because  o\  his  failure 
to  obtain  cattle,  but  never  surrendered  or  in- 
dicated a  purpose  to  surrender  it,  nor  did 
the  government  authoritl^  interfere  with 
such  usb,  otherwise  than  by  giving  the  In- 
formation above  stated. 

The  government  regulations  relating  to 
forest  reserves  provide  that  permits  for  graz- 
ing will  be  granted  only  for  the  benefit  of  the 
owners  of  stoQk  and  will  be  forfeited  if  sold 
or  transferred.  Permits  are  not  assignable, 
and  abandonment  Iq  favor  of  another  neces- 
sitates a  new  application.  In  case  of  aban- 
donment and  issuance  of  a  new  permit  the 
original  holder  may  sell  his  improvements  to 
the  new  permittee.  The  defendant  testified: 
"I  understood  from  Mr.  Finnup  that  he  bad 
a  permit  for  50  to  the  section  that  he  would 
allow  me  to  use  for  this  stock.   Mr.  Finnup 
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told  me  be  had  a  permit,  for  which  he  paid 
allowli^  lilm  to  run  GO  head  per  section 
oa  the  goveniment  land  whl^  he  would 
transfer  to  me.  Q.  That  was  an  arrange- 
moit  rather  than  the  leasing  of  the  land  he 
didnt  own?  A.  Yon  can  call  it  whichever 
yon  urease.  Q.  If  yon  bad  leased  the  land 
itBdf  fican  Mr.  Flnniu>,  tben  yon  wouldn't 
bave  needed  to  see  anybody  else  about  pnt- 
ting  additional  cattle  on  It?  A.  Dnderstand, 
I  only  seen  aboot  the  additional  number  of 
cattle  of  10  pw  section.  The  60  to  the  sec- 
tl(m  that  be  bad  already  a  permit  on  I  made 
no  apidicatlon  for  that  be  bad  tcdd  me  be 
bad  this  pwmlt  of  60  to  the  sactlcm  for  wbldi 
he  bad  paid  |81,  Chat  be  would  allow  me  to 
use.  Q.  In  both  evaOs  there  was  no  leaa- 
ing  of  the  forestry  land;  It  cannot  be  leasedt 
A.  Ko,  sir.  Q.  Tfa»e  was  no  attonpt  on 
yimr  jiart  to  lease  It  or  Mr.  Blnnnp  to  lease 
it  to  yon?  A.  Only  a  tranater  of  this  pnr- 
mlt  *  *  *  Q.  And  your  fftUore  to  use  It 
w«8  not  fm  account  of  any  particolar  ruling 
of  the  department  or  Mr.  D'Altemand's  atate- 
meat  to  yon?  A.  We  never  got  to  that  point 
Q.  Yen  BtlU  held  the  pasture?  A.  Yes.  sir. 
Q.  And  yoQ  never  tcM  Mr,  Finnup  that  yon 
didn't  want  St  on  account  of  not  vaiag  It? 
A.  X  told  Mr.  Finnup  I  wasn't  able  to  use  the 
pasture  during  this  seftson  and  asked  him 
for  an  exteni^n  of  time  to  use  it  Q.  When 
was  that?  A.  That  was  some  time  In  8ep< 
tember.  Q.  After  the  first  payment  was 
due?  A.  Yea,  sir.  Q.  Not  untU  that  time? 
A.  No,  ilr.  Q.  And  at  that  time  yon  hadn't 
got  your  cattli^  any  cattle,  there  for  it?  A. 
Not  at  aU." 

The  Jury  returned  a  spedflc  flndittg  that 
tiie  land  leased  was  "all  land  inside  the  Fln^ 
nup  pasture  belonging  to  O.  W.  Finnup." 
This  finding,  in  omnectlon  with  the  undisput- 
ed evidenoe,  estaUlshea  the  tact  that  the 
parties  intoided  that  the  privately  owned 
land  in  the  pastnre  only  should  be  leased, 
but  with  the  privilege  which  had  been  grant- 
ed to  the  plaintur  of  grazing  SO  bead  of  cat- 
tle per  section  upon  the  government  land. 
While  this  privilege  was  not  assignable,  Its 
existence  was  recognized  by  the  superintend- 
ent when  the  {>ermlt  for  grazing  10  head  to 
the  section  In  addition  was  granted  to  the 
defendant.  The  regulations  ivovlded,  as  we 
have  seen,  how  the  d^endant  might  have  the 
benefit  of  the  first  permit  through  Its  aban- 
donment in  favor  of  the  defendant  and  the 
issuance  of  a  new  one  to  him.  The  agree- 
ment of  the  parties  must  be  construed  In  the 
light  of  these  regulations  and  the  attendant 
circumstances,  and  it  appears  reasonably  cer- 
tain that  the  defendant  might  have  enjoyed 
all  the  benefits  of  his  contract,  and  would 
have  done  so,  had  he  not  been  disappointed 
In  the  arrangements  be  had  previously  made 
for  a  supply  of  cattle.  If  found  necessary 
he  could  have  taken  out  a  new  permit  in 
place  of  the  one  abandoned  In  bis  favor. 


After  the  superintendent  informed  him  of 
the  rights  of  the  first  permittee,  he  did  not 
complain  that  he  was  derived  of  the  use  of 
the  pasture  or  any  part  of  It,  but,  on  the 
contrary,  treated  the  agreement  as  in  force 
and  asked  for  an  extension  of  time.  There 
was  no  interference  by  any  one  to  prevent 
the  defendant  from  enjoying  the  full  bene- 
fit of  bis  agreement,  and  be  does  not  seem 
to  have  antld^ted  any  Interference.  When 
another  person  endeavored  to  secure  like 
privileges  firom  the  i^alntitP,  be  was  referred 
to  the  defendant  as  the  bolder  of  the  lease. 
Both  parties  treated  the  agreement  as  being 
in  force  through  the  aeason,  and  no  valid 
reason  is  shown  for  holding  otherwise. 

The  only  altoged  error  aigned  In  the  ap- 
pdlant's  tnief  is  that  the  verdict  is  not 
sustained  by  the  evidence.  This  contention 
cannot  be  sustained. 

The  Judgment  is  afflrmed.  All  the  Jus* 
tlces  concurring. 

(89  Kan.  2S&) 
SMITH  V.  SCHOOL  DIST.  NO.  04  OF 
MARION  COUNTY.  . 

(Snpreme  Court  of  Kanaas.    April  12,  1913.) 

(BylJabut  hv  the  Court.} 

1.  TENDEB    (I     14*)  —  SUFFICISNOT  —  COWDI- 
TIOHB. 

To  constitute  a  sufficient  t«nder,  it  most  be 
nncooditional.  Where  a  larjcer  sum  than  that 
tendered  is  in  good  faith  claimed  to  be  due,  the 
tender  is  inelfectual  as  such  if  its  acceptance 
involves  the  admission  that  no  more  is  due. 

[Ed.  Note.— For  other  cases,  see  Tendsr, 
Cent  Dig.  H  83-^;  Dec.  Dig.  i  14.*] 

2.  Schools  and  School  Disraiors  ({  144*>~ 
Tbacbxbs— Right  to  Goupknsation. 

A  district  board  ordered  scbool  closed  a 
month  earlier  than  the  contract  with  the  teach- 
er provided  for,  on  the  ground  that  It  was  get- 
ting late,  and  tb»  «3Atr  boys  were  needed  for 
farm  work.  Eeld,  that  the  teacher  was  enti- 
tled to  recover  his  salary  for  the  full  term. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
ScWl  Districts,  Cent  Dig.  ft  808-814;  Dec. 
Dig.  f  144.*] 

3.  Schools  ahb  School  Dwisxcib  (S  144*>— 
Tbachus— Right  to  Compensation. 

A  teacher  whose  contract  with  the  board 
makes  no  provision  for  deduction  in  compen- 
sation daring  times  when  school  Is  closed,  and 
who  stands  ready  to  teach,  and  is  prevented 
from  teaching  only  because  the  board  orders 
the  scbool  closed  on  account  of  the  prevalence 
of  a  contagious  disease  In  the  community,  is 
«ntitled  to  recover  the  compensation  agreed 
upon. 

(Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  308-814 ;  Dec. 
Dig.  f  144.*] 

Appeal  from  District  Court;  Marion 
County. 

Action  by  Sam  J.  Smith  against  School 
District  No.  64  of  Marlon  County.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded,  with  dlrectlona. 

D.  W.  Wheeler,  of  Marlon,  for  appellant 
W.  H.  Carpenter,  ot  Marlon,  for  aivellee. 
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PORTER,  J.  The  plaintiff,  who  is  appel- 
lant, was  employed  to  teach  school  at  a 
Ralary  of  f5S  per  month.  The  action  Is  to 
recover  for  two  months'  salary.  A  copy  of 
the  written  contract  between  the  board  and 
the  plaintiff  was  attached  to  the  petition, 
and  it  was  alleged  that  plaintiff  had  been 
able,  ready,  and  willing  at  all  times  to  per- 
form his  part  of  the  contract,  and  had  per- 
formed the  same,  and  that  the  board  had 
failed  to  pay  two  months  of  the  salary 
agreed  upon.  The  answer  set  up  a  general 
denial  and  a  farther  defense,  admitting  the 
execntloQ  of  the  written  contract  for  a  seven- 
months  school,  but  allef^ng  that  the  i^ain- 
tlff  had  foiled  to  teach  two  months  of  the 
term.  On  the  trial,  which  was  to  the  court, 
It  was  shown  by  the  plalntlfTs  testimony  that 
the  school  opmed  September  28,  1910,  and 
contlnned  until  February  Wt,  when  it  was 
closed  by  order  of  the  board  on  account  of 
sickness  among  the  scbolars.  It  reopoied 
March  14th,  and  contlnned  until  April  11th, 
at  which  time  over  appdlant's  objections  the 
board  ordered  the  term  finally  closed  on  the 
ground  that  It  was  getting  late,  and  that  a 
good  many  of  the  boys  were  needed  for  farm 
work.  It  appeared  that  plaintiff  was  ready 
and  willli^  to  complete  the  full  term,  and 
had  been  paid  for  five  months  only.  In  bis 
testimony  be  admitted,  In  substance,  that  the 
iHMrd  was  willing  to  pay  blm  flew  the  sixth 
month,  and  the  court  intimated  an  Intention 
to  hold  that  he  was  only  entitled  to  pay  for 
one  month,  and  that,  aa  be  had  been  tender- 
ed an  order  for  that  month  and  refused  to 
accept  It,  the  coats  diould  be  taxed  against 
blm.  He  was  tiien  recalled  for  further  ex- 
amination as  follows:  Direct  examination: 
"Q.  Mr.  Smith,  did  the  school  board  ever 
write  out  and  tender  you  an  order  for  your 
wages,  hand  you,  or  offer  to  hand  yon,  an 
order  for  it?  *  •  •  A.  Tbey  never  hand- 
ed me  any;  but,  when  I  handed  the  books  in, 
"Mr.  Kennard  had  bis  pencil  in  liia  band,  and 
acted  as  though  be  would  give  an  order  for 
9S6  for  the  sixth  month.  Q.  He  never  actu- 
ally wrote  an  order?  A.  He  did  not 
•    •  Gross-examination:  "Q.  He  took 

bis  pencil  and  sbtrted  to  write  out  the  order, 
and  you  told  him  not  to  do  It,  and  you  said 
you  wouldn't  accept  It?  A.  No,  sir;  he 
didn't  start  to  write  it  out,  any  more  than 
he  had  the  pencil  In  his  hand  and  raised 
from  the  chair.  Q.  Tou  told  him  yon 
wouldn't  accept  an  order  for  $56?  A.  I  told 
him  that  wouldn't  pay  It  Q.  And  that  you 
wouldn't  accept  it,  didn't  you?  A.  Yes,  sir; 
I  wouldn't  accept  that  as  complete  pay,  be- 
cause it  wasn't  By  the  Court:  Judgment 
will  be  for  the  defendant  upon  the  district 
board  depositing  In  the  hands  of  the  clerk 
ail  order  for  one  month's  wages  and  the  costs 
adjudged  against  the  plaintiff."  From  the 
joi^ment  plaintiff  appeals. 

There  la  a  motion  to  dismiss  the  appeal 
on  the  ground  tbat  the  amount  In  controTer- 


sy  la  less  than  $100.  Tb%  contention  is  that 
there  was  a  tender  of  salary  for  the  sixth 
month,  a  refusal  to  accept  it,  an  order  for 
the  defendant  to  pay  the  amount  Into  court, 
and  that  therefore,  the  only  controversy  is 
over  the  salary  claimed  to  be  due  for  the 
seventh  month.  The  plaintiff,  however,  soed 
for  $110.  No  judgment  was  rendered  In  his 
favor.  On  the  contrary,  the  judgment  was 
for  the  defendant.  Tbe  amount  involved  in 
the  appeal  is  the  full  sum  sued  for  and 
claimed  to  be  due. 

[1]  If  it  is  conceded  that  the  evidence 
shom  an  offer  to  give  appellant  an  order 
for  one  month's  salary,  It  was  not  a  toider 
which  could  have  the  1^1  ^ect  whiidk  tbe 
court  gave  to  It  'or  the  reason  that  it  was 
conditional  upon  the  appellant  accenting  It 
in  full  payment  of  the  amount  due.  All  tbe 
offer  that  was  made  was  to  i^ve  an  otder 
for  one  month's  salary  as  full  payment.  A 
conditional  tender  is  not  valid.  Where  it  ap- 
pears that  a  larger  «um  than  tbat  tmdored 
la  claimed  to  be  due,  the  offw  la  not  ^Ceetn- 
al  as  a  tender  if  it  be  coupled  with  sodi 
conditions  tbat  the  acceptance  of  It  u  ten- 
dered involves  an  admission  on  tbe  part  of 
tbe  person  accepting  It  tbat  no  mm  is  due 
Moore  v.  Norman,  02  Minn.  88,  68  N.  W.  800, 
18L.B.A.  860.  88Am.8t  Rep.  626^  and 
note  page  620  ;  38  Gyc.  15S,  and  cases  dted 
in  note  152,  153.  Tbe  petltfon  might  bave 
recited  the  facts  more  fully  by  stating  tbat 
tbe  board  doaed  the  sduwl  and  inrevaited 
bbn  from  rannptotbig  fbe  tmn ;  but  tbe  aver- 
ment that  be  was  ready,  able,  and  willing  at 
all  times  to  perfonn  bis  part  and  bad  pei^ 
formed,  the  same  eonld  in  no  manner  have 
misled  the  board.  Giving  the  petition  tbe 
liberal  oonstruction  to  wblcb  it  Is  entitled. 
In  the  absence  of  any  otbBt  attack  eweept  an 
oblectlcai  to  the  admlasion  of  testimony  re- 
lating to  the  action  of  the  brard  In  elotfng 
tbe  school,  we  think  that  tbe  variance  be- 
tween tbe  atatements  of  tbe  petition  and  tbe 
proof  abonid  be  deoned  ImmaterlaL  Gode 
Civ.  Proc.  f  134  (Gen.  8t  1900,  f  5727),  re^ 
quires  this  exc^  where  it  appears  tbat  the 
adverse  inrty  has  actnally  beoi  misled  to  bis 
prejudice. 

[2,  S]  It  must  be  envious  tbat  the  board 
could  not  avoid  liability  for  payment  of  tbe 
salary  for  the  fuU  term  by  arbitrarily  clos- 
ing the  school  a  month  earlier  than  the  con- 
tract provided;  and  that,  since  there  was  no 
express  stipulation  for  a  deduction  from  the 
compensation  agreed  upon  by  reason  of  the 
closing  of  the  school  during  the  prevalence 
of  a  contagious  disease  in  the  community, 
the  plaintiff  was  entitled  to  his  salary  for 
that  month.  McEity  v.  Bamett  21  Vt&h, 
239,  60  Pac.  1100,  00  li.  R.  A.  371;  School 
Town  of  Carthage  v.  Gray,  10  Ind.  App.  428, 
37  N.  E.  1059;  Llbby  V.  Douglas,  175  Mass. 
128,  55  N.  E.  808;  86  Gyc.  1000;  25  A.  ft 
B.  Encyd.  Of  L.  16.  In  tbe  opinion  In  the 
case  last  dted  tbe  court  used  tbls  language: 
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"Tbe  oommittee  closed  the  school  beOBUse  of 
the  prevalence  of  diphtheria  In  the  town. 
The  defradanta  contend  that  thla  excosee  the 
town  from  paying  the  teacher's  salary  for 
the  time  when  the  school  was  thus  snspend- 
ed.  Althoagh  the  prevalence  In  tb»  town  of 
a  oontaelotu  disease  made  it  pradent  to  sos- 
peDd  the  school,  that  fact  Is  not  a  reason 
irtiy  the  plaintiff  shonld  not  ^ve  the  pom- 
penaatltm  which  had  been  promised  him.  He 
stood  reedy  to  teadi,  and  failed  only  be- 
cause the  committee  tbouj^t  it  for  the  wel- 
fare of  the  town  that  the  iKholars  shonld  not 
attend."  175  Mftsa.  128.  55  N.  B.  808.  The 
precise  question  was  before  the  Supreme 
Conrt  of  Iflehlgan  in  Dewey  t.  Union  School 
District,  etc..  48  Mich.  480,  V  N.  W.  646,  38 
Am.  "Rejp.  206,  where  It  was  hM  that  the 
sltnatlon  brought  abovt  by  the  iirevalence 
of  the  eonta^oufl  disease  was  the  misCinrtime 
of  the  district  and  not  oC  the  teacher,  and 
that  the  district  ought  to  bear  it. 

The  Judgment  will  be  reverseOt  and  the 
caose  remanded,  with  directions  to  render 
Judgment  tor  the  plaintUf  tox  the  amount 
prajed  for.  All  the  Justices  concurring. 


(8»  Kjlh.  182) 

GARDEN  CITT  NAT.  BANK  v. 
SOUULMAN. 
(Hnpreme  Uosrt       Kansas.    April  12,  1918.) 

(BvUahn*  hp  th9  Court.) 

1.  PaBTKKESHIP  a  217*)— GUABAKIT  OW  NOT* 

— Fbbsuuptioiib. 

In  an  action  upon  a  written  euaranty  In 
the  name  of  a  tradinf  partnership  indorsed  on 
the  back  oi  the  promfasoTy  note  of  a  third  pei- 
soo,  it  will  be  presumed,  until  proof  to  the  con- 
traiy  is  prodnced,  that  the  guaranty  was  made 
in  the  coarse  of  the  firm's  business. 

[Bd.  Note.— For  other  cases,  see  Partnerabip, 
Cent  Dig.  H  419-425;  Dec  Dig.  |  217.*] 

2.  PABTNEBSniP  (I  157*)— UNAUTHORIZXD  AOT 

OF  Pabtitbb— Ratifioation. 

The  sobsequent  ratification  by  one  partner 
of  the  unauthorized  act  of  bis  copartner  in  guar- 
anteeing In  tile  firm  name  payment  of  a  note 
of  a  third  person  Is  equivalent  to  antecedent 
authority. 

{EH.  Nete.— For  otiur  cases,  see  Partnerriiip, 
Cent  Dig.  H  28i^^l;  Dee.  Dig.  i  157.*] 

Appeal    from    District    Court,  Finney 

County. 

Action  by  the  Oarden  City  National  Bank 
against  8.  ScAnlman.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Aflarmed. 

W.  R.  Hopkins  and  B.  J.  Hopkins,  both  of 
Garden  City,  and  Abram  Schulman,  of  Law- 
rence, for  appellant  Edgar  Foster,  of  La- 
hln,  and  Hosklnson  ft  Hosklnson,  of  Garden 
Cit7,  for  appellee. 

BUBCH,  J.  The  action  In  the  district 
court  was  one  for  the  recovery  of  money 
brought  by  the  Garden  CUy  National  Bank 
against  S.  Schulman.  Judgment  was  render- 
ed for  the  plaintiff,  and  the  defoidant  ap- 
peals. 


The  petition  was  filed  on  May  10.  1910. 
and  disclosed  the  followtng  tects:  The 
plaintiff  is  a  banking  corporation  organised 
under  the  laws  of  the  United  States.  Pre- 
vlons  to  March  28,  1008,  S.  U  Leonard  and 
the  defendant  were  partners  engaged  In 
trade,  conducting  a  hardware  and  imple- 
ment business  under  the  firm  name  of  Leon- 
ard &  Schulman.  On  the  data  last  mentl<m- 
ed  the  partnership  was  dissolved  by  the  re- 
tirement itf  Letmard.  Scholman  continued 
the  business,  assuming  all  the  firm  UabUltles. 
On  March  20,  1906,  George  B.  Warner  and 
O.  Q.  Baker  executed  to  the  plaintiff  their 
promissory  note  for  9500  due  in  four  months. 
On  tlM  same  day  the  firm  of  Leonard  ft 
ScAiulman  Indorsed  oo  the  note  the  follow- 
ing guaranty:  "For  value  reortved  we  guar- 
antee payment,  waiving  notice  and  protest 
I^nard  ft  Schulman."  In  that  form  the 
note  was  negotiated  and  delivered  to  tiie 
Idalntltt,  who  loaned  Warner  and  Baker  the 
sum  of  9500  thereon.  The  plaintiff  was  the 
owner  and  holder  of  the  note,  and  no  part  of 
it  had  been  paid.  The  defmdtfnt  moved  to 
require  the  plaintifl  to  make  the  petition 
more  definite  and  certain  by  stath^  whether 
or  not  the  articles  of  partnership  between 
Leonard  ft  Schulman  anttiorized  the  tndorae- 
ment  on  the  note;  whether  or  not  the  in- 
dorsement was  avthorlMd  by  the  members 
of  the  firm;  who  signed  the  firm  name  to 
the  gnaran^;  and  what  the  eonridwatUm 
for  the  guaranty  was.  The  defendant  com- 
plalna  because  this  motion  was  overruled. 

The  nature  of  the  plalntlflfs  cause  of  ac- 
tion was  perfectly  aroerent  nie  defendant 
was  sued  as  a  mendier  of  the  firm  of  Le<m- 
ard  ft  Schnlman  on  the  written  omtract  of 
the  firm  guaranteeing  the  payment  of  the 
Warner  and  Baker  nota.  The  defendant 
knew  better  than  the  plaintiff  who  dgned 
the  firm  name  to  the  guaranty,  and  vrttether 
or  not  the  actl<ni  of  the  partner  signing  ttie 
firm  name  was  antborlxed  by  the  article^  of 
partnership  or  by  the  defendant. 

[1]  It  is  the  law  of  this  state  that,  where 
a  guaranty  In  the  name  of  a  trading  partner- 
ship is  Indorsed  on  the  back  of  the  promto- 
sory  note  of  a  third  person.  It  Is  presumed. 
In  the  absence  ot  proof  to  the  contrary,  that 
the  indorsement  was  made  In  the  course  of 
the  firm's  business.  Fuller  v.  Scott,  8  Kan. 
25.  The  guaranty,  being  In  writing,  import- 
ed a  consideration.  Prima  fii<de,  therefore, 
the  petition  dladosed  liability  on  a  Unding 
obligatioii  of  the  firm  of  Leonard  ft  Schul- 
man and  of  the  defendant  as  a  member  of 
that  firm,  and  It  devolved  upon  him  to  plead 
and  prove  unauthorized  use  of  the  firm  name, 
and  want  of  suffldent  or  propw  considera- 
tion, if  those  were  his  defmses.  The  peti- 
tion also  contained  an  alle^tlon  that  the  de- 
fendant repeatedly  promised  to  pay  the  War- 
ner and  Baker  note,  and  the  defendant  mov- 
ed to  require  the  plaintiff  to  make  the  charge 
more  definite  and  certain  by  stating  wheth- 
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«r  or  not  fheae  promlBes  were  oral  or  In 
writing.  The  motion  was  well  ftranded.  The 
defendant  would  not  be  liable  on  his  own 
independent  promise  to  discharge  Warner 
and  Baker's  indebtedness  unless  the  promise 
were  In  writing,  based  upon  snffldent  con- 
sideration, and  the  nature  of  his  supposed 
UabUlty  was  not  apparent  from  the  state- 
ment of  the  petition.  This  matter,  however, 
became  of  no  consequence,  because  it  Mear- 
I7  appears  that  the  defendant  suffered  no 
embarrassment  In  making  his  defense  and  be- 
cause the  judgment  against  him  was  Anally 
rested  npcm  other  grounds. 

A  demurrer  to  the  petition  raised  substan- 
tially the  same  questionB  presented  by  the 
motion  to  make  more  definite  and  certain, 
and  consequently  was  properly  oTerruled. 
The  defense  was  that  the  guaranty  was  giv- 
en by  Leonard,  without  the  consent  or  au- 
thority of  the  defendant,  aa  an  accommoda- 
tion to  Warner  and  Baker.  The  Jury  found 
specially  that  the  defendant  ratified  the 
i^ranty.  It  la  argued  that  the  evidence  was 
Inauffldent  to  warrant  a  finding  of  ratifica- 
tion. 

Warner  and  Baker  were  partners.  Baker 
died,  and  the  partnership  estate  was  admin- 
istered in  the  probate  court  The  platntlfr 
presented  a  claim  In  writing  against  the  es- 
tate for  the  amount  of  the  note,  to  which  a 
copy  of  the  Instrument  was  attached,  but  re- 
tained the  note  in  Its  possession.  When  call- 
ed upon  to  pay  the  note,  the  defendant  said 
It  was  given  wherdn  there  was  an  estate, 
and  that  he  would  like  to  have  the  bank 
wait  until  he  could  get  the  estate  settled 
before  paying.  The  cashier  said  he  thought 
the  note  had  run  long  enough  and  should 
be  settled,  but  the  defendant  finally  showed 
that  he  had  a  trade  on  hand  the  bank  knew 
ot  and  that  he  could  get  the  money  out  of 
the  estate,  and  that  he  would  pay  it  A 
question  arose  concerning  interest  In  another 
matter,  but  the  defendant  said  that  In  this 
matter  he  would  not  ask  for  a  reduction  of 
Interest,  but  would  pay  In  foil.  Be  only 
wanted  time  until  he  could  realize  out  ol 
the  property.  The  defendant  had  several 
conversations  with  the  cashier  of  the  bank 
with  reference  to  the  note,  and  in  one  of 
them  he  said  he  desired  to  take  the  note, 
together  with  another  note  given  by  Warner 
and  Baker  to  Leonard  ft  Schnlman  and 
held  as  collateral  security  to  the  first  one, 
and  file  them  with  the  probate  court  On 
June  10,  1908,  he  gave  a  receipt  to  the  bank 
for  the  notes,  took  them  away  with  him, 
and  took  them  to  the  probate  court  He  did 
not  return  the  notes  to  the  bank,  and  the 
plaintUTs  cashier  found  the  one  in  suit  on 
file  in  the  probate  court  shortly  before  the 
trial.  The  defendant  filed  a  claim  against 
the  Warner  and  Baker  estate  for  the  note 
held  by  the  bank  aa  collateral  security,  and 
the  defendant  himself  testified  that  the  firm 


was  financially  interested  In  the  transaction 
out  of  which  the  note  in  suit  arose.  While 
the  defoidant'a  testimony  was  quite  at  vari- 
ance with  that  of  the  cashier  of  the  bank 
in  many  particulars,  the  Jury  baa  resolved 
the  conflict  in  the  plaintiff's  favor. 

[t]  The  finding  of  ratification  la  abundant^- 
ly  sustained,  and  It  is  elementary  that  the 
subsequent  ratification  by  one  partner  of  an 
unauthorized  act  of  his  copartner  is  equiva- 
lent to  previous  authorization.  The  Jury 
were  properly  Inatructed  on  the  sahject  of 
ratification. 

In  vl«w  of  I3ie  foregoing;  a  conslderatloa 
of  other  errors  assigned  would  be  super- 
fluous. 

The  Judgment  of  the  district  court  U  aX* 
firmed.  All  the  Justices  concorrlnfr 

0BKUI.  MR 

OASILLAB  T.   AI/TOOKA  POBTLAND 
CBHEINT  00. 
(Supreme  Court  of  Kansas.    April  t2,  1913.) 

(SyUaiut  by  th9  Court.) 

Appeal  and  E^bob  (I  1067*)— Hariilssb  E»- 
Bon— IHJUBT  TO  Skrvaht— Instruction. 
Although  the  petitEoa  and  evidence  In  a 
personal  iDjoTy  case  might  Justify  a  recovery 
under  the  common  law,  the  defendant  cannot 
be  prejudiced  by  a  refusal  to  instruct  upoo 
BB!<umed  risk  and  contributory  negligence,  where 
the  jury  are  told  that  the  plalotiff  can  recover 
only  under  the  factory  act 

[ICd.  Note.— For  other  caaesi  see  i^peal  and 
-Error.  Cent  Dig.  1 4221»;  Dec.  Dig.  1 10S7 .•] 

Appeal  from  District  Court,  ^niaon  County. 

Action  by  Fred  CasUlaa  against  the  At 
toona  Portland  Oonent  Company.  From 
Judgment  for  plaintiff,  defendant  ai^eals. 

Affirmed. 

Keene  &  Gates,  of  Ft  Scott,  and  B.  D. 
Mikesell,  of  Fredonla,  for  appellant  James 
M.  Kennedy  and  J.  T.  Goopcv.  both  ot  Fz«> 
donia*  for  appellee. 

HASON,  J.  The  Altoona  Portland  Cement 
Company  appeals  from  ft  Judgment  ren- 
dered against  it  in  favor  of  Fred  Cast  lias 
on  account  of  injuries  received  by  him  while 
in  Its  employ. 

The  plaintiff  founded  his  daim  upon  alle- 
gations that  the  defendant  had  violated  the 
"factory  act"  by  falling  to  safeguard  Its 
machinery.  The  defendant  interpreted  the 
petition  as  also  charging  su<A  negligence  as 
to  render  it  liable  under  the  common  law, 
and  asked  the  court  to  instruct  that  as  to  this 
feature  of  the  case  the  defenses  of  assumed 
risk  and  contributory  negligence  were  open. 
This  Instruction  was  refused,  and  the  ruling 
is  complained  of.  The  cOurt  had  previously 
overruled  a  motion  to  require  the  plaintiff  to 
elect  whether  he  would  proceed  under  the 
factory  act  or  the  general  law,  stating  the 
ground  of  Its  decision  to  be  that  the  petition 
authorized  a  recovery  only  under  the  former. 
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Inasmach  u  tbe  ease  inn  tried  througbout 
on  the  theory  that  no  recovery  conid  be  had 
except  under  the  factory  act,  no  prejadlce 
could  have  resulted  to  the  defmdant  from 
tbe  refusal  to  Inatmct  on  any  other  theory, 
•Ten  althou^  the  petition  and  evidence  might 
liaye  JustlOed  submitting  to  the  Jury  tbe 
question  vhether  a  liability  existed  lad^nd- 
€Bt  of  the  statute. 

Complaint  is  made  of  tbe  admission  as 
eridence  of  the  ralue  of  medical  serrices,  of 
bills  rendered  to  the  plalotiff  by  the  iriiyst- 
dans,  but  they  were  made  oompet«it  by 
testimony  tbat  Oie  duuifes  wen  talr  and  xea- 
■onable. 

It  is  urged  that  tbe  evidence  ot  the  value 
of  the  time  lost  by  the  idaintiff  was  insuffi- 
cient, because  be  testlfl«a  tiiat  be  had  been  re- 
ceiving $2.00,  without  indicating  whether  this 
was  his  dally  or  weekly  wage.  The  drcum- 
■tanoes  justified  the  Jury  in  understanding 
the  former  to  be  meant. 

Hie  judgmwt  la  affirmed.  AU  the  Jnatlcee 
coBCorrlng. 

W  KsB'MO 

GA.BICR  ▼.  GABTBR.  t 
OSaprema  Court  of  Kansas.    April  12,  1A18.) 

(SvOabvt  by  the  Court.) 

1.  DiVOBCI  (I  S2«*>— FOBnOH  DlTOBCBft'BK- 

nAL  or  BuTon. 

Chapter  184.  Laws  of  1907,  enUtM  "An 
act  Id  relation  to  foreign  Judgments  of  divorce 
and  defining  the  hith  and  credit  to  be  given 
tbcm,"  was  never  a  part  of  tbe  Cbde  of  Proce- 
dure and  was  not  x^waled  by  the  zcvlsion  of 
tbe  Code  in  1909; 

IBd.  Note.— For  other  case%  see  Divorce  Cent 
IHg.  If  an'-taw,  MO;  De&Dlg;  I  »2(t.*l 

2.  KOBEION  DiVOBCE. 

McCormick  v.  McGormlck,  82  Kan.  81,  107 
Pac.  MO,  and  Miller,  as  Ouaidian.  v.  Miller 
eC  aL,  IW  Pac.  U81,  followed,  and  fteU,  tbat  the 
demurrer  to  the  reply  was  rightly  sustained. 

Appeal  from  District  Court,  Shawnee 
Oonnty. 

Acticm  by  Arte  Carta*  against  Benjamin 
OartN'.  From  a  judgment  sustatnlng  a  de- 
murrer to  tbe  reply,  plaintiff  appeals.  Af- 
flrmed. 

W.  I,  Jamison  and  W.  H.  Gowles,  both  of 
Topeka,  and  C.  H.  Klrshner,  of  Kansas  City, 
Mo.,  for  appellant  Osmond  ft  Cole,  of  Great 
B^d,  for  appellee. 

PORTBB,  J.  On  January  1,  1911,  plain- 
tiff, who  is  tbe  appelant,  brought  this  action 
for  divorce  and  alimony.  The  defendant 
(appellee)  answered  setting  up  a  decree  of 
divorce  rendered  in  his  fovor  June  10,  1809, 
by  the  circuit  court  of  Jaclcson  county,  Mo., 
Alleging  that  court  to  be  one  of  general  ju- 
risdiction and  that  it  bad  jurisdiction  of  the 
subject-matter  and  of  the  parties.  The  an- 
swer further  alleged  that  after  the  rendition 
of  the  jndgm^t  the  appellant  made  appli- 
cation to  that  court  to  vacate  the  same  and 


that  after  a  full  bearing  her  application  was 

denied.  The  r^ly  admitted  the  rendition  of 
the  Missouri  judgm^t  and  tbat  the  court 
there  was  a  court  of  general  jurisdiction,  but 
sought  to  avoid  the  effect  of  the  judgment  on 
the  ground  tbat  it  was  obteined  by  fraud  in 
that  the  appellee  in  his  petition  had  alleged 
tbat  he  was  and  had  been  a  resldrat  of  the 
state  of  Missouri  for  more  than  one  year 
next  preceding  tbe  filing  of  his  petition, 
when  in  fact  he  was  all  of  that  time  a  resi- 
dent of  Kansas.  It  further  alleged  that  the 
judgment  was  obteined  upon  tbd  false  and 
perjured  testimony  of  appdlee,  tbat  her  ap- 
plication to  set  it  aside  had  not  hem  decided 
on  the  merite  but  upon  technical  grounds, 
and  tbat  the  question  of  fraud  In  obtaining 
tbe  Judgment  had  not  been  inquired  Into- 
The  reply  further  alleged  tbat  Id  any  event 
tbe  Missouri  decree,  whether  valid  or  not, 
could  only  affect  the  marltel  stetus  of  the 
parties  aod  could  not  conclude  appellant  as 
to  her  rlghta  in  property  acquired  by  her 
former  husband.  To  this  reply  the  court 
sustelned  a  demurrer  which  Is  the  mllng 
complateed  of  as  error. 

[1]  The  first  contention  Is  that  chapter 
184,  Session  Laws  of  190T,  was  repealed  by 
the  revision  of  the  Code  of  Civil  Procedure 
in  1809.  The  title  of  the  act  Is  "An  act  in 
relation  to  foreign  judgments  of  divorce  and 
defining  the  faith  and  credit  to  be  given 
them."  The  act  provides  that  a  decree  of 
divorce  rendered  in  another  stete  upon  ser- 
vice by  publication  In  conformity  with  the 
law  there  shall  be  given  full  faith  and  credit 
here,  and  shall  have  the  same  force  with  re- 
gard to  resid^te  of  this  stete  and  shall 
affect  the  stetus  of  all  persons  and  be  treat- 
ed and  considered  the  same  as  a  judgment 
rendered  In  this  stete.  The  act  was  not  a 
part  of  the  former  Code  of  Civil  Procedure, 
and  therefore  was  not  repealed  by  the  revi- 
sion. 

[2]  The  claim  of  appellant  tbat  the  Mis- 
souri decree  is  void  and  subject  to  collateral 
attack  la  fully  met  and  answered  in  the  opin- 
ion in  the  case  of  McCormick  v.  McCbr- 
mlck,  82  Kan.  31,  107  Pac.  546,  and  by  the 
case  of  Miller,  aa  Guardian,  v.  Miller  et 
al.,  130  Pac  681.  The  McCormick  Case  like- 
wise answers  the  contention  of  appellant 
tbat  her  property  righto  were  not  affected 
by  the  Missouri  decree.  The  decree  there 
dissolved  the  marriage  relation  and  changed 
the  stetus  of  the  apiwUant,  so  that,  being 
no  longer  the  wife  of  the  appellee,  she  has 
no  rij^te  In  his  property.  Every  point  sug- 
gested In  the  argument  and  In  the  briefs  has 
been  covered  so  fully  by  the  opinions  In  the 
cases  cited  that  further  comment  Is  on- 
necessary. 

Upon  the  authority  of  those  casea  the 
judgment  sustaining  the  demurrer  to  the 
reply  must  be  affirmed.  AU  the  Justices 
concurring. 
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MA80N  T.   SANDErRS   (WORKMAN,  Oai^ 
Dlabee.  and  BROOKS,  Interrener).  t 

(Snprem*  Uoart  of  Kansai.    April  12;  1913.) 

(SvUahut  &v  the  Court.) 

aABNISHHIKT    (|  61*)— PBOPKBTT  StrBnOT— 
tlALBS, 

Upon  a  sale  of  mrsotul  property  the  pur- 
cbaaer  agreed  witb  the  veodor  to  pay  the  coq- 
aideratfon  to  a  third  party  who  claimed  a  liea 
apon  It  uDder  a  chattel  mortcage.  After  the 
IKoperty  vaa  delivered  tlio  poicbaaer  iraa  nr- 
nlahed  oj  another  creditor  of  the  vendor.  The 
mortgage  was  not  la  fact  a  lien  upon  the  prop- 
nty;  bnt,  the  mortgagee  and  mortgagor  having 
txeated  it  aa  a  lien  ioA  by  motual  agreement 
pcovlded  that  the  proceeda  ahonld  be  applied 
npon  the  mortgage  m>t,  they  will  be  m  applied. 

[Ed.  Note.— For  other  caaea,  see  Oamiabment, 
Gent  Dig.  H  74,  97-101 ;  Dea  Dig.  I  61.*] 

EIrror  from  District  Court,  I^on  Ginint7' 
Action  by  M.  U.  Uaami  against  Blley 

Sanders,  J.  6.  Workman,  sarnlshee,  and  W. 

H.  Biooks,  Intervoiar.   From  the  judgmeitt 

plaintiff  brings  error.  Affirmed. 

Kellogg  ft  Frith,  of  ^nporla,  and  W.  8. 
Kretslnger,  of  Elscoadido,  Cnl.,  for  plaintiff 
In  error.  Hnggins,  Oanae  ft  Riddle  and 
Hamer  ft  Harris,  all  ut  BnqNiiia,  tax  defend- 
ant in  error. 

BENSON,  J.  The  controversy  in  this  ac- 
tion iB  over  a  fond  paid  into  court  by  the 
garnishee.  The  action  was  for  the  recovery 
of  money  from  the  defendant  Banders, 
against  whom  judgment  was  rendered  by 
consent  The  garnishee  was  indebted  for 
hogs  sold  to  him  by  the  defendant  The  in- 
terv^er.  Brooks,  claimed  the  money  due 
npon  this  sale.  He  held  a  mortgage  cover- 
ing 85  bogs  and  their  Increaee.  Learning 
that  the  defendant  had  sold  hogs  to  Work- 
man, Brooks  taotified  Workman  that  he 
claimed  the  proceeda  under  his  mortgage. 
At  that  time  bnt  one  load  of  hogs  had  been 
delivered.  Sanders  then  agreed  with  Brooks 
that  the  remainder  of  the  hogs  shonld  be  de- 
livered to  Workman,  and  that  the  proceeds 
should  be  paid  over  to  Brooks,  Workman 
consented  to  this  arrangement  and  promised 
to  make  the  payment  to  Brooks  upon  an 
order  from  Sanders.  Thereupon  farther  de- 
liveries were  made  until  the  lot  of  36  so 
sold  were  received.  Tickets  showing  weights 
were  given  to  Sanders,  who  delivered  them 
to  Brooks.  Two  days  after  the  last  load 
had  been  delivered  Workman  received  a 
vrritten  order  from  Sanders  to  pay  the  pro- 
ceeds to  Brooks,  but  be  had  on  the  preceding 
day  been  served  with  the  garnishment  no- 
tice in  this  action. '  Thereupon  he  filed  an 
answer  stating  that  he  had  purchased  bogs 
of  Sanders,  the  amount  due,  the  claim  of 
Brooks  to  the  fond,  and  his  agreement  to 
pay  It 

It  is  admitted  that  the  mortgage  was  not 
a  valid  lien  on  the  hogs  sold  to  the  garnishee 
for  the  reason  that  Its  date  was  too  remote 


to  make  their  extstenee  posstbla  at  that  time. 
Nevertheless  Uie  mortgagee  ^imed  the  prop- 
erty under  that  instrunrait  the  mortgagor 
yielded  to  that  claim,  and  agreed  that  the 
proceeds  should  be  applied  upon  the  mort- 
gage debt  The  hogs  were  delivered  vpcn 
the  agreement  that  such  application  ahoaU 
be  made  to  which  the  pardiaser  consented. 
The  transaction  was  completed  before  thla 
action  was  b^tm,  exc^  the  written  arUer 
for  the  money  which  was  delivered  two  dari 
afterwards.  ' 

While  a  mortgage  lien  did  not  attadi  to 
the  property  In  qnestl<n,'the  parties  consult- 
ed that  it  should  attach  to  th«  proceeds  9t 
the  sale;  that  is,  they  agroed  that  the  hogs 
should  be  delivered  to  Workman,  wlio  should 
pay  the  consideration  upon  the  debt  owing 
by  Sanders  to  Blrooks  which  the  mortgage 
purported  to  aeenre.  Upon  receipt  at  tlie 
h<^  the  purchases  became  Indebted  for  the 
amount,  not  to  Sanders,  but  to  Brooks  te 
whom  ha  had  promised  to  make  the  payment 
The  written  order  was  useful  as  a  rowAur^ 
but  If  Sanders  had  rinsed  to  give  It,  the 
r^t  of  the  creditor  to  receive  the  mmey 
would  not  have  been  affected.  In  a  similar 
transaction  this  court  held:  "When  the  pnr- 
chasers  of  land  agree  as  a  condition  prece- 
dent to  such  purchase,  and  as  a  port  of  the 
consideration  thereof,  that  they  will  pay  a 
debt  of  their  grantor,  such  agreemmt  makes 
them  the  debtors  of  the  party  holding  sadi 
claim,  and  not  the  agent  merely  of  their 
grantor  for  its  payment"  Ridunan  r.  Ull- 
ler,  39  Kan.  862,  18  Pac.  804. 

It  is  true  that  In  the  first  instance  the 
agreement  to  sell  the  hogs  did  not  include 
an  agreement  to  pay  the  conslderaQon  to 
Brooks,  but  after  the  first  load  bad  be«i  de- 
livered, upon  the  assertion  of  the  claim  of 
the  mortgagee,  Sanders  agreed  that  the  pro- 
ceeds should  be  applied  npon  the  mortgage 
debt  to'whidi  the  purdiaser  assented.  Aa 
no  right  of  the  plaintiff  had  then  attached. 
BO  reas<ai  is  perceived  why  this  asreraient 
should  not  be  oiforced.  It  was  an  appUca- 
tion  of  the  property  to  pay  the  d^t  Neithtf 
the  circumstance  that  the  mortgage  was  not 
a  valid  lien  nor  the  &ct  that  the  written 
order  was  not  delivered  until  after  the 
garnishment  can  defeat  this  arrangem^t 

It  was  held  In  Center  v.  McQuesten,  18 
Kan.  476,  that  an  agent  after  garnishment  is 
not  liable  to  the  person  to  whom  he  la  di- 
rected by  his  principal  to  pay  money.  After 
another  trial  that  case  was  again  reviewed 
(Center  v.  McQuesten,  24  Kan.  480),  and  up- 
on consideration  of  the  additional  facts  that 
the  party  to  whom  the  promise  of  payment 
had  been  made  was  a  creditor  of  the  voider 
holding  a  chattel  mortgage  claimed  as  a  lien 
upon  the  property,  it  was  held  that  the  pur- 
chaser became  the  principal  debtor  and  that 
the  fund  was  not  subject  to  garnishment,  al- 
though the  mortgage  when  C(msldered  alone 
was  void.   This  last  decision  In  the  Center 


•For  otbaroaaiaiM'UBM  topic  and  Mctloa  NUHBBB  la  Dec.  Dla-  *  Am.  Dig.  Kar-No.  SarlM  ft  Bw'r  lateM 
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OUe,  rath»  thu  the  first  <nie,  li  deemed 
aK>Uca1>le  to  tbSm  eratrorersy- 

lUe  ladgnMDt  It  ■fBrmwI.  All  tbe  Jiu- 
tlcM  ooocurriiiSi, 

(M  Kin.  S38) 

BMBTHBRS  t.  UNDSAT  el  «Lt 
(Bvpnme  Oourt  of  EAnaa&    April  12,  1913.) 

(S^UkM  »y  Court.) 
APPUt.  AMD  £^KOB  (I  lOlOn— TWTWPI  (|  4*)— 

rBACDS,  STATim  or  (I  12»*). 

The  rulei  that  a  fiDding  or  determluatioti 
by  the  trial  conrt  aopported  bj  competent  evi- 
dence must  stand,  that  a  tender  is  onneceesary 
wbok  its  fntiUtr  la  ihown,  and  that  part  per- 
fomuuiee  and  ponseerion  take  an  oral  contract 
for  the  sale  of  real  estate  ont  of  the  operation  of 
tiw  statate  of  franda  followed. 

(EM.  Note.— For  other  caees,  see  Appeal  and 
Brror,  Oent  Dig.  U  }S079^S»82,  4024;  l>ec 
Dig.  i  1010;*  Tender.  Cent.  Dig.  I  5;  Dec 
;*  Fraoda,  Statute  of.  Gent.  Digjl 287- 

mi  Dee.  Wg.  f  12».«1 

Appeal  bom  District  Caait,  Grerawood 
County. 

Action  by  Alonso  Smethera  agalnat  £^  M. 
Lindsay  and  another.  From  Judgment  for 
plaintiff,  defendants  appeaL  Affirmed. 

O.  G.  Swidcw.  of  Boreka*  for  awell«nts. 
Howard  J,  Bodivoa,  of  Bor^a,  for  appdleeu 

WBST,  J.  Defendant  W.  8.  UndM^  own- 
ad  120  acres  of  land  adjoining  a  large  pasture 
owned  by  ttie  plalntUE,  and  made  an  oral 
agneanent  witli  Idm  to  kU  tbe  tract  at  «20 
■a  aere^  reoelTlaff  a  paymut  of  900  on  the 
pvn^K  prtee^  tbe  romalndar  to  be  paid  and 
a  deed  gtrcn  en  or  before  tbe  lOtb  ot  March. 
Tbe  plalatur  took  poeecerion  of  the  land, 
and  moved  a  divUdon  fence  and  repaired  tbe 
Cmoe  alons  the  bonndaiy.  On  March  Irt  the 
ttme  of  payment  was  extoided  to  May  let  at 
tbe  leonMt  of  the  plaintiff.  Up  to  ibia  point 
the  parties  snbetandally  agree.  Defendant 
oontttids:  That  abont  Mardk  let  Bmethers 
■aid  be  eonld  not  raise  the  money;  but,  U 
Uodsay  and  wUe  wonld  dgn  a  oMdract,  be 
would  pay  the  1st  of  May,  and  that  Lindsay 
xcO^Ued:  I  toU  bin  we  were  ready  to 

make  the  deed  whenever  he  fnmlsbed  the 
money."  That  later  Smethers  agreed  to  pay 
6  per  cent  from  the  l«t  of  March,  and  was 
to  pay  the  taxes.  That  he  met  him  in  No- 
vember, when  Smethers  offered  to  pay  (70, 
and  said  this  wonld  make  |120  for  the  pas- 
ture, and  they  wonld  call  the  deal  off.  That 
the  remainder  of  tbe  pnrchase  price  was  nev- 
er  tendered.  Lindsay  also  testlfled  that  "we 
were  always  ready"  to  make  a  deed  If  Smeth- 
ers paid  the  92,3S0  and  d  per  cent  Interest 
tbnethers'  TersUm  of  the  affair  was  that, 
when  he  called  for  a  written  oootract,  lind- 
aay  said  he  ^  not  need  any  omtract,  but 
when  ready  to  pay  the  nouej  the  deed  would 
be  made,  SAat  at  the  November  talk  he  com- 
I^alned  that  lbs.  Lindsay  would  not  sign  tbe 


deed,  bat  that,  when  she  got  In  a  hmnor  to 
do  so,  the  deed  wonM  be  made.  The  trial 
court  believed  tbe  plaintiff's  story,  irtilch  was 
corroborated  by  Mr.  Bunmer,  who  testlfled 
that  Mrs.  Lindsay  stated  in  bis  presence  that 
they  got  ready  to  sign  the  deed  and  started 
in  a  bnggj  with  b»  son  and  was  passed  by 
her  husband,  who  when  she  arrived,  instead 
of  having  a  deed  ready,  had  "hired  a  lawyer 
to  flght  the  case."  Mrs.  Snmner  testlfled  that 
Mrs.  Lindsay  told  her  frequently  that  she 
was  ready  to  sign  tbe  deed  any  time  tliat  her 
share  of  the  money  was  provided.  The  court 
fonnd  that  tbe  plaintiff  had  tendered  the 
mon«y  into  court  and  was  entitled  to  a  deed. 

We  think  tbe  evidence  and  tbe  drcum- 
atances  and  conduct  shown  thereby  Justify 
the  conclusion  reached.  The  plaintiff  testi- 
fied that  in  November  he  told  the  defendant 
W.  8.  Undsay  that  he  had  the  moner  and 
wanted  to  pay  for  tbe  land,  "and  he  says, 
'No  use  of  tendering  me  any  money,*  and  be 
says,  'I  cannot  make  a  deed,  and  I  will  not 
make  the  deed.' "  This  avoided  the  necessity 
of  a  formal  tender,  and  the  offer  to  pay  the 
money  into  court  was  all  that  be  was  re- 
quired to  do.  It  la  argued  that  the  petition 
was  demnrrable  because  the  contract  was  not 
in. writing.  But  it  alleged  part  performance, 
possession,  and  tmder.  After  ttie^  demorrer 
was  overruled,  the  defendants  answered,  ad- 
mitting tbe  oral  contract  to  sell,  the  payment 
of  |60,  the  taking  of  possesrion  (wltbout  tbe 
knowledge  or  consent  of  the  defendants),  and 
further  alleged  an  abandonment  in  November 
of  the  contract  and  of  tbe  land  by  the  plain- 
tiff. An  attempt  was  made  to  claim  lade  of 
knowledge  of  the  contract  on  tbe  part  of 
the  defmdant's  wife,  but  this  was  not  sus- 
tained the  evidence.  Failure  of  tender  Is 
argned.  bnt  a  tender  is  not  necessary  when 
it  would  be  futile.  Sberwln  v.  Baxter,  86 
Kan.  730, 121  Pac.  1128,  and  cases  cited. 

Mr.  Lindsay  In  his  answers  to  the  follow* 
ing  questions  disclosed,  we  think,  tbe  cause 
of  his  reluctance  to  make  the  deed:  **Q.  At 
tbe  time  that  you  were  selling  this  land  to 
Mr.  Smethers  at  920  per  acre,  that  was  a 
fair  value  of  tbe  land?  A.  It  might  have 
been  tlien,  but  It  Is  not  now.  Q.  Ton  do  not 
think  it  iM  now?  A.  No,  sir.  Wtaat  do 
you  think  the  land  la  worth  now?  A.  I  think 
92B  an  acre." 

Finding  no  error  In  the  record,  tbe  Judg- 
ment Is  affirmed.  All  the  Justices  concur- 
ring. 

m  Kan.  aOV 

GmOAOO  LUMBE&  Oa  T.  DOnOLAB  et  aL 
(Snprsme  Coort  of  Kansas.    April  12,  1813.> 

1.  MioRAifios'  Lnirs  d  tf*)— LmraBU  Ita- 
naxALk 

Lumber  fufnlsbed  tor  and  need  la  tlie  mak- 
ing of  forma  for  a  coocrece  stmctore  as  provided 
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In  tiM  contract  and  specifications  for  its  erec- 
tion, and  whidi  Is  largely  consumed  and  ren- 
dered valaelen  by  such  use,  is  material  within 
the  meaning  of  the  Mechanic's  laen  Law  (Code 
Oiv.  Proc  15  »49-6e2  [Gen.  St  1909,  §§  6244r- 
t>2&7])  and  of  the  provision  of  a  bond  given  by  a 
surety  company  in  the  form  provided  for  in 
section  000  Code  Civ.  Proc.  ((Sen.  St.  1909,  | 
6255),  the  obligation  of  which  is  that  the  con- 
tractor will  "pay  all  indebtedness  incurred  for 
labor  and  material  furnished  and  used  in  and 
aboot  said  contract  work,  or  which  might  become 
the  basis  of  a  lien." 

J'Dd.  Note.— For  other  cases,  ses  Mechanics' 
ens,  CenL  Dig.  |  00;  Dte.  Dig.  S  47.*] 

'2.  lifaoHAirios*  LsiNB  (I  227*)— Bond  to  Bs- 

LBASB— DEFBRSE. 

The  surety  company  cannot  escape  liability 
upon  the  bond  for  material  furnished  to  and 
used  by  the  contractor  in  the  building  on  the 
gronnd  that  money  received  from  the  owner  and 
paid  to  the  materialman  was  applied  by  the 
latter  in  discharge  of  an  earlier  indebtedness  of 
the  contractor  for  material  used  on  other  build- 
ings; no  direction  having  been  given  by  the 
contractor  as  to  the  application  of  the  payment 
at  the  time  it  vas  made. 

[Ed.  Mote.— For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  |  410;  Dec  Dig.  fi  227.*] 

8.  Pbincipal  and  SuBETi  ({  59*)  —  Sdsett 

COHFA  NIES— LlABILITT. 

The  law  does  not  have  the  same  solicltade 
for  corporations  organized  for  the  purpose  of 
giving  indemnity  bonds,  and  which  make  surety- 
ship a  bnsinesa  for  profit,  that  it  has  for  vol- 
nntary  sureties.  Such  corporations  are  essen- 
tially insurers,  and  in  determining  their  rights 
and  liabilities  the  rules  peculiar  to  mretyship 
do  not  apply. 

{EA.  Note. — For  other  cases,  see  Principal  and 
tSurety,  Cent.  Dig.  §{  103,  103% ;  Dec.  Dig.  S 
59.*] 

Appeal  from  District  Court,  Shawnee 
Comity. 

Action  by  the  (jhicago  Lumber  Company 
against  H.  S.  Douglas,  the  Federal  Union 
^arety  Conqxiny,  and  othera.  From  a  Judg- 
ment for  plaintiff,  the  surety  company  ap- 
peals. Affirmed. 

Ferry,  Doran  &  Dean,  of  Topeka,  for  ap- 
|)eUaiit.  O.  J.  Bvana,  at  Top^a,  for  appellee. 


JOHNSTON,  O.  J.  This  appeal  InTolTes 
tbe  liability  of  tbe  appellant  the  Federal 
Union  Surety  (Company,  wblch.  guaranteed 
the  taltlifal  performance  of  a  contract  of 
Douglas  &  Evans  wltb  the  state  of  Kansas 
to  furnish  the  material  and  erect  the  fotmda- 
tlons  of  the  Memorial  huUdlng,  and  also  that 
It  would  pay  all  indebtedness  for  labor  and 
material  furnished  and  used  in  and  about 
tbe  work.  Douglas  &  Kvans  were  general 
contractors,  and  were,  at  tbe  time,  engaged 
lu  building  structures  other  than  the  Me- 
morial buIldiDg,  They  purchased  a  large 
quantity  of  lumber  from  appellee,  the  Chica- 
go Lumber  Company,  which  was  used  to 
make  forme  for  the  concrete  foundations  of 
the  Memorial  building,  and  they  had  previ- 
ously purchased  lumber  from  appellee  for 
other  buildings  for  which  payment  had  not 


been  made.  On  May  10,  1910,  a  payment  of 
f4>000  was  made  by  the  state  to  the  con- 
tractors, and  on  the  following  day  they  paid 
$2,000  of  tbe  amount  rec^ved  from  the 
state  to  appellee  which  appellee  applied  on 
the  oldest  bills  held  against  the  contractors, 
and  which  were  for  materials  used  on  other 
buildings.  Of  the  lumber  fumisbed  for  tbe 
concrete  forms  the  court  held  tbe  surety 
company  liable  for  $1,322.98,  being  the  cost 
of  the  same  less  $88,  the  value  of  the  lombec 
which  was  fit  for  use  again  afta  it  was  re- 
moved from  the  building. 

[1]  It  Is  first  contended  that  the  surety 
company  la  not  liable  for  the  lumber  used 
In  the  concrete  forms,  for  the  reason  that  It 
did  not  become  a  permanent  part  of  the 
foundations  or  other  portion  of  the  building. 
By  its  bond  the  company  guaranteed  that 
the  contractors  would  faithfully  perform  the 
contract  In  all  particulars,  and  "pay  all 
indebtedness  incurred  for  labor  and  material 
furnished  and  used  In  and  about  said  con- 
tract work,"  and  there  is  an  added  clause, 
"or  wblch  might  become  the  basis  of  a  lien." 
The  form  of  the  contract  was  evidently  the 
one  ordinarily  used,  where  the  owner  is  a 
private  person  against  whose  property  a 
lien  might  be  obtained.  If  the  lumber  placed 
in  the  concrete  tonus*  can  be  said  to  have 
been  used  in  and  about  tbe  contract  work, 
the  surety  ccnnpany  is  liable  for  it.  Altbough 
no  mechanic's  lien  can  be  created  where  the 
state  is  the  owner,  connsd  for  both  portlea 
ai^e  the  case  on  the  tbefny  that  the  rnle 
<tf  liability  of  the  sure^  company  nnd^  Its 
txnid  is  the  same  as  it  would  have  beai  if  tbe 
owner  of  the  bulldiiig  was  not  the  states  and 
tbe  property  In^rored  was  siUijeet  to  a  Uol 
Assuming  that  to  be  the  rule,  we  have  tSm 
question  whether  a  person  who  furnishes  the 
matwial  for  the  finrna  into  wblA  the  cod- 
crete  for  ttie  walls  of  the  bnUdtng  were 
poured  Is  ^titled  to  a  lien.  On  one  side 
it  is  contended  that  It  is  essential  to  the  ex- 
istence of  a  lien  that  the  material  shall 
have  aitwed  into  and  become  a  part  of  the 
permueut  structure.  On  the  txtbee  stde,  It 
is  insisted  that  It  Is  not  necessary  that  tbe 
material  shall  be  incorporated  into  the  build- 
ing if  it  is  material  provided  for  in  tbe  con- 
tract, and  is  tued  and  consumed  in  whole  or 
in  part  in  the  erection  or  repair  of  the 
building. 

The  statute  gives  a  lieu  to  any  person  who 
shall  "furnish  material  for  tbe  erection,  al- 
teration or  repair  of  any  building.  Improve- 
ment or  structure,"  on  the  land  of  the  owner 
with  whom  a  contract  is  made.  Code  Civ. 
Proc.  §  649  (Gen.  St  1909,  6244).  There  Is 
a  division  of  Judicial  c^iniou  as  to  whether 
a  lien  is  given  unless  the  material  actually 
enters  into  and  becomes  a  part  of  the  com- 
pleted structure,  and  this  arises,  to  some 
extent,  from  the  language  of  the  different 
statutes  providing  for  Hens.    In  Bill  v. 
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Bowen,  45  Kan.  802,  26  Pac.  13,  it  Is  said 
tbat  no  lien  can  be  allowed  for  material 
parcbased  for  a  building  or  stnictnre  on  the 
land  of  the  owner,  unices  It  In  fact  goes  Into 
tbe  bnildliig.  Tbls  was  said  in  a  case  where 
tlie  material  was  not  used  In  any  way  In  or 
about  the  atmetare  It  was  purchased  for  the 
building  of  a  fence  on  the  owner's  land,  and 
was  taken  and  Ifft  for  a  time  on  the  high- 
way in  front  of  tbe  land,  but  was  afterwards 
seised  and  sold  1^^  tbe  sheriff  on  execution. 
That  role  was  followed  in  Bl^cOarry  t.  Arer- 
lU.  90  Kan.  862,  81  Pac.  10S2,  84  Am.  St 
Belli.  120,  where  it  was  bdd  to  be  error  to 
T^Dse  an  offer  of  proof  tbat  tJaa  material 
parcbased  to  improre  a  lot  was  never  used 
In  the  construction  of  tbe  building  upon  the 
lot,  but  was  taken  away  and  used  tisewbere. 
Tbe  question  laTolved  in  tliese  cases  was 
vbetlier  a  lien  could  bo  bftd  for  material 
parchased  for  use  in  tbe  erection  of  a  bnlld- 
Ing  or  other  structure^  but  whidi.  In  fact, 
was  never  need  (or  that  purpose.  It  not  only 
did  not  entOT  into  or  become  a  part  of  the 
completed  strurture,  but  was  not  even  used 
to  promote  the  weeUon,  altnation,  or  repair 
of  tile  same,  and  InvolTed  a  very  different 
question  than  Is  presented  in  tb«  case  under 
consideration.  Here  tbe  material  was  used 
in  tbe  erection  of  tlie  building,  and  it  became 
temporarily  a  part  of  tbe  fonndaticms  of  tbe 
building.  Its  use  was  provided  for  in  the 
plans  for  the  building,  and  was  Included  in 
the  contract  of  the  parties.  By  its  use  most 
of  tlie  material  was  destroyed  or  rendwed 
nnflt  tor  any  other  practical  use.  One  wit- 
ness  said  tbat  lumber  so  used  became  water- 
soaked,  twisted,  and  loractlcally  valueless, 
and  that  andiltects  now  generally  provided 
in  tb^  epedflcatlons  that  new  lumber 
should  be  used  for  such  forms.  Some  of  the 
thiekw  or  dtmenMon  lumber  was  not  de- 
stroyed, and  that  much  of  it  was  used  for 
other  purposes.  For  this  a  credit  of  988  was 
allowed.  However,  one  of  the  contractors 
said  that  they  would  have  been  as  well  off  if 
they  had  thrown  it  aside,  and  procured  new 
lumber.  The  material  having  been  provided 
for  In  the  contract,  and  having  been  used 
and  practically  consumed  In  tbe  erection  of 
the  building,  can  it  be  held  to  be  Uenable 
under  the  law  or  can  the  surety  company  be 
held  liable  for  such  material? 

In  Kennedy  v.  Commonwealth,  182  Mass. 
4S0,  66  N.  EL  S28,  a  like  question  was  involv- 
ed where  the  statute  gave  a  Hen  .for  material 
purchased  for  or  used  In  the  construction  or 
repair  of  buildings.  Lumber  for  forms  was 
used  In  a  building  to  hold  the  concrete  in 
place  while  hardening  after  which  It  was 
taken  down  and  used  again,  and  after  being 
so  used  several  times  was  finally  sold  for 
firewood.  The  conrt  held  that  tbe  Hen  stat- 
ute did  not  comtemplate  the  giving  of  a  lien 
for  all  tabor  and  all  kinds  of  material  that 
might  incidentally  promote  tbe  construction 
mt  the  bnllding,  but  only  for  BOdb  materials 


as  entered  into  the  oonstructlMi  and  became 
a  part  of  the  structure.  Tlie  court  placed 
material  so  used  In  the  same  elaas  with  the 
tools  of  the  mechanic  or  the  horses  sold  to 
tbe  contractor  to  haul  the  material  to  tbe 
building.  Tbe  same  court  in  a  later  case 
sustained  a  claim  for  a  Uen  for  gunpowder 
used  in  the  building  of  an  aqueduct  To  ac- 
complish the  work,  it  became  necessary  to 
excavate  through  rock,  and  powder  was 
used  In  blasting  a  trent^  for  a  conduit  and 
this  was  done  in  accordance  with  a  provision 
of  the  contract  When  the  Kennedy  Case 
was  cited  as  an  authority  against  tbe  allow- 
ance of  a  lltti.  It  was  said:  *Tbis  coort 
has  never  bad  occasion  to  oonrider  a  case 
like  the  present  where  tbe  material  was 
used  directly  npon  tbe  wtHft  or  tbe  structure 
in  process  of  construction,  for  tbe  purpose 
of  bringInK  It  &ito  pn^  form  or  cwdltlon, 
and  was  entirely  consumed  in  the  use.  In 
such  a  case  It  may  be  said  tbat  in  a  gmeral 
sense  the  material  enters  into  tlie  completed 
structure.  In  this  broad  soise  It  forms  a 
part  of  It,  as  it  loses  its  Indentity  and  ceases 
to  exist  as  a  separate  substance,  In  produc- 
ing a  direct  effect  npon  tbe  construction, 
wbldi  efftet  resnalns  as  a  part  of  tbe  result 
shown  In  the  completed  structure."  Sampson 
Co.  T.  GMnmottwealth,  2012  Uasa.  920,  333. 
88  N.  EL  Oil. 

In  C&llfomia,  where  lumber  was  used  as 
a  t«nporary  structure  in  connection  with  the 
building  of  a  steel  bridge,  it  was  held  that  a 
lien  could  not  be  had  for  material  used  in 
the  temporary  structure  which  was  moved 
away  whea  tbe  permanent  bridge  was  com- 
iriete;  tJie  court  saying  tbat  the  statute 
meant  "that  the  materials  mnst  be  used,  not 
merely  in  the  process  of  construction,  but  *in 
the  structure* ;  tbat  is  to  say,  they  must  be 
used  as  the  materials  of  which  it  Is  con- 
structed." Stimson  Ca  v.  Los  Angeles  Trac- 
tl<m  Go.,  143,  Oal.  ^,  92.  74  Pac.  857,  and 
cases  cited.  The  same  court  in  1912,  de- 
cided that  a  mechanic's  Hen  might  be  had 
for  lard  oil  furnished  and  applied  on  the 
threads  of  joints  of  pipe  used  In  a  structure 
and  also  for  soapstone  used  as  a  lubricant 
In  order  to  facilitate  the  pulling  of  the  elec- 
tric wires  through  the  pipes  in  the  building. 
It  can  hardly  be  said  that  the  oil  or  soap- 
stone  remained  as  a  part  of  the  permanent 
stmcture,  but  they  appear  to  have  been  al- 
lowed upon  the  theory  that  they  were  used  In 
conBtmction,  and  therefore  were  Uenable. 
Pacific  Sash  &  Door  Co.  v.  Bumlller,  162  Cal. 
664,  124  Pac.  230.  In  Oppeohelmer  v.  Mor- 
rell,  118  Pa.  189, 12  Atl.  307,  it  was  held  that 
one  who  fnrntshes  lumber  to  erect  a  scaffold 
for  laying  brick  in  the  walls  of  a  building 
did  not  acquire  a  lien  thereon  under  the 
statute. 

It  has  been  decided,  too,  that  the  cost  of 
coal  used  In  generating  power  to  oper&te  a 
steam  shovel  in  excavating  for  a  reservoir 
could  not  be  recovered  from  a  surety  com- 
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pany  whlcb  bad  agreed  to  be  liable  tor 
materials  fnrutehed  In  and  about  the  work. 
Philadelphia.  Appellant,  v.  ATalone.  214  Pa. 
90,  63  Atl.  639.  Other  cases  to  the  same 
effect  are  United  States  v.  Morgan  (C.  C.)  Ill 
Fed.  474;  Pennsylvania  Co.  r.  Mehaffey,  75 
Ohio  St.  432,  80  N.  B.  177,  116  Am.  St  Rep. 
746,  9  Ann.  Gas.  305;  ClDclnnatt,  etc.,  Rail- 
road T.  Shera,  36  Ind.  Ai^.  316,  73  N.  B. 
293. 

On  the  contrary.  It  has  been  held  that  ma- 
terial used  directly  upon  the  structure  which 
promotes  its  construction  and  Is  consumed 
in  the  use  really  enters  Into  and  is  a  part  of 
the  completed  structure.  In  line  with  this 
view,  It  vas  held  that  dynamite  furnished 
for  use  in  excavating  for  a  railroad  was 
material  irtthin  (be  meaning  €t  the  lien 
law.  In  T^Iy  to  the  argument  that  eiplo- 
Btves  should  be  regarded  as  a  part  itf  the 
contractDr*B  plant  like  idcks,  shovels,  and 
mechanical  alliances,  the  Court  of  Appeals 
of  New  York  said:  "A  steam  shovel,  an 
engine  and  boiler,  picks,  shovels,  crowbars, 
and  the  like  are  tools  and  apsAlances,  whidb, 
while  used  in  th^  doing  of  the  work,  survive 
its  performance  and  remain  the  property  of 
their  owner.  Not  so,i  however,  with  matert- 
als  that  are  used  up  in  the  performance  of 
tlM  work,  and  are  thereafter  Invisible  exc^ 
as  th^  survive  in  tanglUe  results.  We 
think  that  explosives  whoi  used  as  substi- 
tutes  for  other  recognized  'materials'  are 
covered  by  the  same  principle.  They  enter 
into  and  form  a  part  of  the  permanent  strnc' 
ture  quite  as  much  as  the  earth,  rails,  ties, 
culverts,  and  bridges  that  we  can  see  and 
feel."  Schaghticoke  Powder  Co.  v.  O.  &  3. 
By.  Co.,  18S  N.  Y.  806,  812,  76  N.  168,  165 
(2  U  R.  A.  IN.  S.]  288,  lU  Am.  St  761, 
6  Ann.  Cas.  44S). 

In  Powder  Co.  v.  Railroad,  113  Tenn.  382, 
392.  83  S.  W.  354.  806  (67  L.  R.  A.  487,  106 
Am.  St  Rep.  836).  the  same  question  was  ocm- 
sldered,  and  it  was  said :  "The  fact  that  the 
materials  were  consumed  in  the  use,  and 
were  thus  destroyed  in  the  construction,  we 
think  does  not  deprive  the  furnisher  of  his 
lien.  The  consumption  of  the  explosives  Is 
the  only  use  that  can  be  made  of  tiiem,  and 
their  consumption  la  absolute  necessary  to 
the  excavation  of  tunnels  through  rock.  In 
oUier  words,  they  are  material  which  enter 
Into  the  building  and  grading  of  the  road 
as  mudi  so  as  tresQes,  bridges,  and  culverts 
ocmtain  materials  whldi  are  necessary  to  the 
grading  of  the  road  at  such  places  a«  require 
trestles  and  bridges  and  culverts.*'  Authori- 
ties of  like  ^ect  are  Keystone  Mining  Co. 
et  aL  V.  Gallagher  et  aL,  6  Cola  23;  Giant 
Powder  Oo.  v.  EUume  Co.*  T8  Cal.  193.  20  Pac. 
419;  Giant-Powder  Co.  t.  Oregon  Pac  By. 
Co.  (C.  C.)  42  Fed.  470,  8  L.  R  A.  700. 

An  authority  more  directly  in  point  is 
Avery  &  Sons  v.  Woodruff  &  Cahill,  144  Ky. 
227,  137  S.  W.  1088,  36  L.  R.  A.  (N.  S.)  866. 
Under  a  statute  similar  to  our  own  It  was 


held  that  lumber  used  to  make  forms  for  con- 
crete was  material  for  which  a  lien  may  bi 
had.  It  was  said  that  the  parties  contooplat- 
ed  that  the  material  would  be  used  up  Id 
maldng  the  building,  and  could  not  be  treat- 
ed as  mere  tools  and  ai^llances  of  the  work- 
men. It  was  also  said  that  the  **aH>ellees 
furnished  material  to  be  used  in  the  erectiai 
of  a  building,  whlcfa  was  as  necessary  as  the 
sand,  cement,  water,  or  other  material.  In 
fact,  the  building  could  not  have  been  erected 
without  lumber  to  be  used  for  the  purpose 
for  which  appellees'  was  furnished."  144  Ky. 
229,  137  S.  W.  1089,  36  Lw  R.  A.  [N.  S.]  866. 

In  a  similar  case  in  Missouri  where  Inmber 
was  furnished  for  forms  for  concrete  walls 
the  following  rule  as  to  liens  was  laid  down: 
"Where  certain  material  Is  provided  for 
the  contract  in  erection  of  a  structure,  and 
is  furnished  and  used  accordingly,  and  is 
^ther  In  whole  or  in  part  consumed  in  its 
uaOi  ttke  materialman  Is  oktltled  to  a  lien 
for  the  material  thus  oonsnmed  In  the  erec- 
tion of  the  structure  to  the  extent  of  the 
consumption  of  Its  reasonable  valuer  regard- 
less of  the  fBct  whtiJier  or  not  sn<^  material 
formed  a  permanent  part  of  the  strocturc 
when  comideted.  Consnmptlm  of  value 
means  the  d^wedatlon  in  the  market  value 
of  the' material  by  the  use  provided  for  by 
the  contract"  Lumber  Ca  v.  Construction 
Co..  161  Ho.  App.  723,  729, 141  8.  W.  831.  933. 

Another  case  dmely  in  point  Is  Barker  k 
Stewart  L.  Ca  v.  Marathon  P.  U.  Co.,  146 
Wis.  12,  130  N.  W.  866,  86  li.  R.  A.  Of .  SO 
875,  where  lumber  and  hardmu«  were  fur- 
nished to  build  a  temporary  coCFerdam  whidi 
was  necessary  to  the  construction  of  a  per- 
manent dam.  Under  a  statute  .giving  a  lien 
for  material  used  "for  or  in  or  about  the 
section,  otmstruction,  repair,"  etc,  of  a 
structure,  It  was  determined  that,  the  life 
and  substance  of  the  material  having  gone 
into  the  fabric  of  the  structure  as  elEectivdt 
as  has  the  stone^  cement,  or  lumber  which 
retains  its  existence  as  a  part  of  the  atme- 
ture,  a  lien  attached. 

In  our  opinion  the  authorities  last  cited 
state  the  true  rule  of  UablUtr.  The  mechan- 
ic's liffii,  altiiough  unknown  to  the  coauwrn 
law,  is  not  to  be  given  a  narrow  and  strict 
construction.  It  Is  intended  as  an  enlarge- 
ment of  Uie  rights  of  those  who  famish 
labor  and  material,  and  who  cannot  conven- 
iently protect  themselves  in  any  other  way. 
It  Is  a  general  and  remedial  statute,  and 
the  rule  that  statutes  In  derogation  of  the 
common  law  shall  be  strictly  construed  does 
not  apply  to  it  Gen.  Stat  1909,  {  9850.  On 
the  contrary,  such  statutes  are  to  be  Ubeially 
construed  with  a  view  of  advanciiig  the  be- 
neficent purposes  which  the  Legislature  was 
seeking  to  accomplish  by  the  enactinrat 
Lumber  Co.  v.  Water  Co.,  48  Kan.  182,  29 
Pac.  476,  15  L.  R.  A.  652,  30  Am.  St  BepL 
301.  A  reasonable  Interpretation  of  our 
statutes^  we  think,  fairly  inclndea  the  mate- 


Digitized  by 


Kul) 


CHICAGO  LUMBER  CO.  t.  DOtlGIiAS 


667 


rial  used  and  oonsnmed  in  the  erectloii  of  the 
concrete  walls.  Aa  counsel  for  aK)cllee  says : 
"Tbis  Is  coming  to  be  an  age  of  concrete. 
Great  concrete  buildings  are  constantly  being 
erected  in  all  our  cities.  Several  thousands 
of  dollars  worth  of  lumber  will  frequently 
be  used  up  for  forms  in  the  erection  of  a 
single  building.  And  architects  and  contrac- 
tors must  Indude  such  lumber  in  spectflca- 
tlons  and  contracts  as  an  Inevitable  part  of 
the  cost"  The  material  In  the  forms  fur- 
iiished  by  appellee  was  understood  by  all  to 
be  a  necessary  part  of  the  construction  of 
the  building.  For  a  time  these  forms  were 
an  essential  part  of  the  walls,  colunms,  and 
partitions.  They  were  provided  for  in  the 
contract,  and  their  character  was  Included 
ia  the  speciacatlons.  While  the  walls  were 
hardening  they  were  as  essratlal  to  the 
structure  as  the  cement  and  sand  which  re- 
mained- in  the  walls  In  a  different  form  aft- 
er the  work  was  completed.  These  forms 
operated  to  enhance  the  value  of  the  land 
on  which  they  were  used  as  did  the  labor  in 
setting  them  up.  They  were  finally  taken 
down  and  removed,  but  the  life  and  sob- 
stance  of  the  mato^al  had  been  used  up  In 
the  erection  of  the  building.  Tbe  material 
cannot  be  regarded  as  a  part  of  the  contrac- 
ton^  plant  because  it  was  impr^ated  vrith 
cement,  and  rendered  practically  unfit  for 
other  uses.  It  was  used  directly  in  the  con- 
struction of  the  building,  and,  being  consnm- 
«d  in  that  use,  it  can  be  i^lrly  said  that 
witliln  tlie  meaning  of  our  statute  it  ratered 
Into  and  was  used  in  the  erection  of  the 
building.  It  is  clear  that  it  came  within  the 
terms  of  the  bond  as  it  was  "material  fur- 
nished and  used  in  and  about  said  contract 
wort." 

[2]  It  Is  next  contended  that  the  surety 
company  should  have  been  allowed  a  credit 
of  92,000.  the  amount  paid  by  the  contractors 
to  the  Chicago  Lumber  Company  on  May  11, 
IOIOl  The  money  from  which  this  payment 
was  made  was  obtained  from  tbe  state  In 
coudderatlon  of  the  work  done  on  the  Me- 
morial building,  but  it  was  applied  to  an  old 
debt  due  from  the  contractors  for  material 
famished  under  other  contracts.  It  appeal^ 
ed  tliat  the  contractors  were  carrying  on  a 
great  many  building  contracta  wbUe  th^ 
were  constructing  tiie  Memorial  building. 
They  had  an  account  with  a  bank  Into  which 
the  moneys  derived  from  all  the  coqtracta 
were  d^ioslted,  and  the  bills  for  material 
and  labor  were  all  of  them  paid  out  of  this 
account  on  the  personal  check  of  the  cou- 
tractor.  The  lumber  company  furnished  ma- 
terials on  a  number  of  these  cmitracts,  aud 
<dieckB  to  pay  them  were  given  to  the  lumber 
conqnny  from  time  to  time  by  the  contrac- 
tors. When  the  check  for  f 2,000  was  given 
to  the  lumber  company,  there  was  no  direc- 
tion as  to  how  the  payment  was  to  be  ap- 
plied, nor  does  It  appear  that  the  lumber 
company  had  any  notice  that  the  mon^  was 


obtained  from  the  state.  Th»e  is  some  tes- 
timony that  the  manager  of  the  lumber  com- 
pany was  informed  as  to  the  source  from 
which  the  money  came  shortly  after  the 
payment  was  made,  but  he  testified  that  he 
bad  no  recollection  tlut  any  such  informa' 
Uoa  was  given  to  him.  However,  the  labor- 
ers and  materialmen  were  not  under  obliga- 
tions to  watch  the  dealings  between  ttie  state 
and  the  contractors.  A  bond  had  been  given 
to  secure  the  payment  of  tli^  claims.  Tb&t 
bond  havii^  been  given,  and  there  being 
no  provision  in  it  requiring  those  furnishing 
labor  and  material  to  watch  the  source  from 
which  money  paid  was  doived,  or  to  make 
any  particular  application  of  payments  when 
made,  they  owed  no  duty  to  the  surety  com- 
pany to  do  so.  No  liens  could  be  obtained 
upon  the  building,  and  no  equities  could 
arise  as  between  tlte  lumber  company  and 
the  surety  company.  The  bond  glvm  con- 
formed substantially  with  the  provisions  of 
section  660  of  the  Code.  In  cases  where 
property  may  be  subject  to  liens  for  labor 
and  material,  the  statutory  bond  operates  aa 
a  substitute  for  the-  rights  and  equities  which 
may  be  acquired  under  the  Hen  law.  The 
legal  relations  which  arise  between  the  own- 
er and  those  who  furnish  labor  or  materials 
under  the  mechanic's  lien  law  is  cut  off  by 
the  bond.  In  this  case,  the  lumber  company 
had  no  interest  In  the  money  due  from  the 
state,  nor  any  right  In  the  state's  property 
which  it  could  enforce  under  thQ  law.  After 
the  bond  was  given  the  only  relation  there 
was  between  the  contractors  and  the  lumber 
company  was  the  ordinary  one  of  dAtor  and 
creditor,  and,  as  far  as  the  surety  company 
is  concerned,  the  money  paid  to  the  contrac- 
tors by  the  state  was  their  own,  and  tta^. 
could  do  with  it  aa  they  pleased.  The  sure- 
ty company  could  claim  nothing  by  way  of 
subnotion  to  the  rights  of  tbe  state  as  the 
state  had  paid  In  full  for  tbe  work,  and 
tbem  was  no  fund  or  security  Id  Its  hands 
which  any  claimant  could  reacft.  The  state 
had  no  Interest  In  the  application  of  the  mon- 
ey, and  la  claiming  nothing  nnder  the  bond. 
There  were  only  two  conditions  in  ttie  bond; 
one,  the  ftiithful  p»formance  of  the  contract 
by  the  omtractors,  and,  as  this  condition 
had  been  folly  performed,  the  state  bad  no 
direct  Interest  In  tbe  bond,  and  n^tber  had 
the  lumber  company  any  Interest  fn  tbis 
condition  of  the  obllgatliHi.  The  other  was 
tb»  unqualified  condition  that  the  surety 
company  would  pay  all  Indebtedness  incur- 
red for  labor  and  material  furnished  and 
used  in  the  building,  and  that  was  one  for 
the  benefit  alone  of  the  laborera  and  mate- 
rialmen. For  a  valuable  consideration  tbe 
surety  company  gave  this  bond  guaranteeing 
that  the  labor  and  material  furnished  should 
be  paid  tor.  The  giving  of  such  a  bond  re- 
lieves tbe  laborer  and  materialman  from 
looking  after  liens  or  other  security.  The 
owner  la  Uien  at  liberty  to  pay  his  contrac- 
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tor  when  be  pleases  without  liability  to  any 
sabcontractor,  aod  the  contractor  Is  free  to 
draw  his  money  from  the  owner  and  pay  It 
oat  as  he  may  choose.  The  duty  of  the  lum- 
ber company  and  the  liability  of  the  surety 
company  are  measured  by  the  terms  of  the 
bond.  There  Is  nothing  In  it,  as  we  have 
seen,  which  requires  that  money  received  by 
the  contractor  for  the  structure  shall  be  ai>> 
piled  on  the  claims  of  those  furnishing  labor 
and  material,  but  there  Is  an  absolute  and 
unqualified  guarantee  that  all  Indebtedness 
for  labor  and  material  shall  be  paid.  In  a 
case  in  Michigan  where  a  bond  was  given  by 
a  contractor  to  insure  the  payment  of  labor 
and  material  fumlahed  on  the  contract,  it 
waa  beld  that  the  soTeties  were  not  relieved 
by  reasGoi  of  the  payment  of  an  antecedent 
debt  firom  the  contract  price  of  the  ImpTove* 
ment  It  was  said :  "Thla  bond  did  not,  in 
terms,  provide  that  the  contractor  should 
apply  his  earnings  to  pay  the  laborers  or 
materialmen,  and  the  statate  does  not  pro- 
vide for  sndi  a  bond.  It  undertook  tiiat  tbe 
contractor  should  perform  his  personal  obli- 
gations in  his  own  way.  It  contemplated 
that  he  would  receive  and  disburse  his  mon- 
ey as  sbould  suit  his  convenience.  This  con- 
tention depends  upon  an  alleged  equity  that 
the  money  earned  shall  be  applied  only  upon 
the  account  for  materials  furnished  for  tbe 
particular  job.  It  is  not  supported  by  tbe 
letter  of  the  bond  or  statute,  and  we  think 
it  is  not  supported  by  authority."  People  v. 
Powers,  108  Mich.  339,  343,  60  N.  W.  215,  216. 

[3]  Appellant  contends  and  cites  some  cas- 
es to  support  the  theory  that  sureties,  who 
are  favorites  of  the  law,  are  entitled  to  have 
money  paid  to  their  creditor  applied  to  the 
payment  of  the  debt  for  which  they  are  sure- 
ties, rather  than  to  earlier  or  unsecured 
debts.  The  cases  are  not  applicable,  even  if 
it  could  be  held  that  an  equity  might  have 
arisen  In  favor  of  a  gratuitous  snrety.  The 
law  does  not  have  the  same  solicitude  for 
corporations  engaged  In  giving  indemnity 
bonds  for  profit  as  it  does  for  the  individual 
surety  who  volnntarlly  undertakes  to  answer 
for  tlie  obligations  of  another.  Although 
calUng  Uiemselves  Bnrettes,  snch  corporations 
are  in  fact  insnrers,.  and  In  determinii^ 
their  rights  and  liabilities  tbe  rules  peculiar 
to  snrelTship  do  not  apply.  Hull  v.  Bonding 
Co.,  '86  Kan.  842,  120  Fac.  544;  Medical  Co. 
V.  Hamm,  89  Kan.  — ,  ISO  Pac.  600;  Guar- 
anty Co.  V.  Pressed  Brick  Co.,  191  U.  S.  416, 
24  Sop.  Ct  142,  48  L.  Ed.  242;  case  note 
in  Phlla.  v.  Fidelity  &  Deposit  Co.,  Appel- 
lant, Ann  Cas.  1912B.  1085;  case  note  In 
George  A.  Hormel  &  Co.  v.  American  Bond- 
ing Co.,  33  L.  B.  A.  (N.  S.)  513. 

We  think  the  court  correctly  ruled  in  de- 
nying tbe  credit,  and.  finding  no  error,  the 
judgment  of  the  district  court  will  be  af- 
firmed.  All  the  Justices  concurring. 


(89  KuL  tm 

SBWABD  et  aL  v.  KAW  YALLBZ  ICB  ft 

COI/D  STOBAGD  CO. 
(Snpteme  Court  of  Kansas.    AprU  12,  1913.) 

(Syttahiu  fry  the  Court.) 

1.  Mastrb  ANn  Sebvart  <{  286*>— tirjuaiBS 
TO  Sea VANT— Warning  to  Eicplot£. 

Where  a  lever,  desigaed  for  ose  in  startinc 
a  drivewheel  when  it  has  stopped  on  a  dead 
center.  Is  so  attached  that  if  used  while  tbe 
wheel  is  in  notion  it  may  become  dancerons  to 
tbe  person  using  it,  and  the  custom  lias  been 
for  the  engineer  to  turn  on  steam  to  aid  in  the 
operation,  tbe  question  whether,  in  the  exercise 
of  reasonable  care,  the  employer  ought  to  warn 
an  inexperienced  employ^  of  such  danger  before 
directing  bim  to  operate  the  lever  is  ordinarily 
one  of  fact,  to  be  determined  under  all  the  dr- 
cnmetances  of  tbe  case. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  lOOoTlUOtt,  1008.  10i»- 
1016,  1O17-103I1,  1080-1042.  1044,  1040-1050; 
Dec.  Dig.  i  280?) 

2.  Master  Ain>  SxBVAtrr  (|  201*)— Imim  to 

iSSBVANT— NBGUOEHOX    Or    FELLOW  SEBV- 

ANT. 

Where  an  injury  has  occurred  throng  the 
omission  of  such  a  warning,  when  It  mAt  to 
have  been  given,  a  recovery  on  accoont  thereof 
cannot  be  defeated  by  a  showing  that  it  waa 
n^ligence  for  tbe  engineer,  being  a  fellow  serv- 
ant, to  turn  on  steam  while  the  lever  was  bring 
operated  by  the  Inexperienced  employi. 

[E^d.  Not&r-Por  other  cases,  see  Master  and 
Kervant,  Cent  Dig.  »  U0-«84;  Dec  Dig.  i 

App«il  from  District  Court,  Btaawnee 
Coont7. 

Action  by  Thomas  J.  Seward  and  laabeUa 
SewBsa  against  tbe  Ehw  Vallay  Ice  ft  OtM 
Storage  Company.  Terdtct  for  dsfHidant. 
From  an  order  granting  a  new  trial,  deCend- 
ant  appeals.  Affirmed. 

Blair,  Scandrett  A  Magaw,  of  Topeka,  for 
ai^iant  Cbarles  Blood  Smith  and  Samod 
Bamum,  both  of  Topeka,  for  appellees. 

MASON,  3.  Dennis  F.  Seward,  whUe  in 
the  employ  of  the  Kaw  Valley  Ice  A  Cold 
Storage  Company,  received  an  injury  from 
which  he  died.  His  parents  brought  action 
against  the  company,  alleging  the  fatality  to 
have  been  caused  by  its  negligence.  Upon  a 
Jury  trial  the  court  sustained  a  motion  for 
a  peremptory  instruction  to  find  in  favor  of 
the  defendant,  and  a  verdict  was  rendered 
accordingly.  Later  a  motion  for  a  new  trial 
was  granted,  and  from  this  order  the  defend- 
ant appeals. 

The  question  presented  is  whether  the  evt- 
dence  was  sufficient  to  Justify  a  finding  for 
the  plaintiffs.  The  defendant  maintains  that 
if  the  negligence  of  any  employfi  was  tbe 
proximate  cause  of  the  injury  It  was  that  of 
a  fellow  servant,  for  which  it  was  not  liable. 
The  plaintiff  contends  that  the  injury  was 
due  to  an  omission  of  a  nondelegable  duty  to 
Instruct  and  warn  the  decedwt 

There  was  evidence  tending  to  show  these 
tacts:  Dennis  Seward  was  16  years  old,  of 
good  intelligence  for  his  age,  but  without  ex- 
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perlence  with  maddikery.  He  was  employed 
as  an  oiler,  and  his  doties  Included  helping 
the  engineer.  A  12-foot  flywheel,  the  center 
of  which  was  about  a  foot  above  the  level  of 
the  floor,  was  provided  with  a  row  of  cogs 
on  the  inside  of  the  rim.  A  device  was  pro- 
vided for  starting  this  wheel  by  a  lever  when 
it  stopped  on  a  dead  center.  The  lever  turn- 
ed upon  a  pivot  near  its  end,  and  when  not 
In  use  stood  nearly  perpendicular ;  the  other 
end  resting  against  a  bar.  When  worked 
back  and  forth,  Its  point  engaged  the  cogs 
and  caused  the  drlvewheeia  to  revolve  slowly. 
When  the  engineer  was  alone,  he  would  work 
the  wheel  off  center  with  the  lever  and  then 
go  and  turn  on  the  steam.  But  when  he  had 
a  helper  to  work  the  lever  he  would  always 
tarn  on  a  little  steam  to  assist  In  starting, 
cutting  It  off  as  soon  as  the  wheel  turned 
over.  On  the  day  of  the  accident,  the  drive- 
wheel  having  stopped  on  a  dea^  center,  the 
engineer  directed  Dennis  to  start  It  with  the 
lever.  As  this  was  done,  he  turned  on  a  little 
steam  and,  as  the  wheel  b^an  to  revolve, 
directed  D«inls  to  throw  the  lever  back  In 
place.  Dennis  made  two  or  three  attempts 
to  do  so,  and  at  the  last  throw  the  point  of 
the  lever  caii^ht  In  the  moving  cogs,  and  the 
end  came  down  and  struck  hhn,  inflicting 
the  fatal  injury.  He  had  never  before  used 
the  lever  or  seen  It  used,  and  had  received 
no  specific  Instructions  regarding  It,  or  warn- 
ing as  to  any  danger  In  connection  with  its 
nse.  The  engineer  testlfled:  "I  told  the  boy 
how  to  operate  the  lever,  but  did  not  give 
any  Instructions  about  the  matter,  because 
there  was  not  anything  to  tell  him." 

[1]  It  cannot  be  said,  as  a  matter  of  law, 
that  a  bright,  16  year  old  boy,  entirely  In- 
experienced in  the  use  of  machinery,  would 
understand  the  working  of  the  starting  lev- 
er, or  expect  it  to  catch  In  the  moving  cogs, 
or  know  what  was  likely  to  follow  If  it  did. 
We  think  the  evidence,  while,  of  course,  open 
to  other  Interpretations,  would  support  these 
conclusionB:  The  defendant,  In  the  exercise 
of  reasonable  prudence,  could  have  anticipat- 
ed, and  therefore  ought  to  have  anticipated, 
that  the  boy,  not  realizing  the  effect  of  get- 
ting the  point  of  the  lever  caught  In  the  cogs 
while  the  drlvewheel  was  In  motion,  might 
attempt  to  restore  it  to  place  after  steam 
bad  been  turned  on,  without  taking  thought 
for  bis  own  protection,  and  that,  unless  he 
were  instructed  and  warned,  the  very  thing 
might  happen  that  unfortunately  did  happen 
In  this  casa  If  such  instruction  and  warn- 
ing bad  been  given,  the  Injury  would  not  have 
happraied.  If  these  facts  are  regarded  as 
established.  It  follows  that  the  defendant 
owed  the  boy  a  duty  to  so  instruct  and  warn 
him,  and  that  the  proximate  cause  of  his 
death  was  the  failure  to  perform  this  dnty. 
Sudi  a  duty  Is  nondel^ble,  and  the  em* 
ployer  Is  liable  for  the  results  of  neglecting 
it,  irrespective  of  any  question  of  ffeUow  serv- 
ice.  20  Oyc  1167. 


[Z]  The  defendant  maintains  that  the  prox- 
imate cause  of  the  injury  was  the  conduct  of 
the  engineer  in  turning  on  steam  before  the 
lever  was  replaced,  and  that  if  this  was  neg- 
ligence the  company  Is  exempt  from  liability 
on  that  account,  because  the  engineer  and 
the  boy  were  fellow  servants ;  that  the  boy's 
Ignorance  of  his  danger  was  merely  the  con- 
dition that  made  possible  the  unfortunate 
consequence  of  the  engineer's  act.  It  does 
not  conclusively  appear  that  it  was  negli- 
gence tor  the  engineer  to  turn  on  steam  when 
he  did.  True  It  Is  so  alleged  in  the  petition, 
but  only  In  connection  with  the  allegation 
of  negligence  In  foiling  to  give  the  Instruc- 
tion and  warning.  If  It  was  negligence  for 
the  defendant  to  foil  to  instruct  and  warn, 
and  If  the  injury  was  the  direct  result  of 
this  omission*  (and  we  hold  that  the  evidence 
warrants  these  conclusions),  its  liability  Is 
not  affected  by  the  fact  that  a  contributing 
cause  of  the  Injury  may  have  been  the  n^- 
ligent  act  of  the  engineer,  a  fellow  employfi, 
in  turning  on  the  steam.  "If  an  Injury  re- 
sult to  a  servant  from  the  concurring  neg- 
ligence of  his  master  and  a  fellow  servant, 
the  master  will  be  liable."  Schwarzschlld  v. 
Drysdale,  69  Kan.  119,  76  Pac  441  (Syl.  S 
2) :  Note,  64  L.  R.  A  167 ;  26  Gyc  1226. 

The  order  granting  a  new  trial  Is  alArmed. 
All  the  Justices  concnrring. 


(89  Kan.  840) 
ALD'B  ESTATB  v.  APPLINO. 
(Supreme  Court  of  Kansas.    April  12,  1918.) 

{BvUaJnt$  &y  th«  Oowt.) 

1.  Insaite  Persons  (|  27*)— AppoiimnKT  or 

GUABDI&N— KlQBT  OF  APPEAL. 

An  appeal  may  be  taken  from  a  decision  of 
the  probate  court  adjudging  that  a  person  is  of 
feeble  mind  and  incapable  of  managing  his  af- 
fairs and  appointing  a  guardian  for  bis  person 
or  estate. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  |S  »7,  88 ;  Dec.  Dig.  «  27.*] 

2.  OomTB  61  202*>— Pbobatk  Coumb  ■  ■  Appeal 
—"Skbhb  ard  CoiTDrnonB." 

The  clause  in  section  4852,  Gen.  St  1900, 
providing  that  appeals  taken  In  any  matter 
arising  nnder  that  act  shall  be  "upon  the  same 
terms  and  -  conditions  as  are  appeals  nnder  the 
provigions  of  the  act  respectiiu;  executors  and 
administrators,"  refers  to  the  time  and  manner 
of  taking  aroeals,  and  not  to  the  grounds  of 
appeal  or  to  cases  in  whidi  an  appnl  may  be 
taken. 

[Ed.  Note.— Fbr  other  cases,  see  Oonrts,  Gnt. 
Dig.  ||4«(>-486:  Dbcl  Dig.  I  202.* 

For  other  definitions,  see  Words  and  Phrases, 

vol.  a,  p.  6923.] 

S.  COUSTB  (i  202*)— PBOBAIB  OOUSTS— APFKAI. 

— ITiLiNQ  Bono. 

Where  an  appeal  bond  in  proper  form  and 
of  approved  eecnrity  is  tendered  to  and  received 
by  the  probate  judge  within  the  time  prescribed 
for  taking  appeals,  and  Is  placed  \a  him  among 
the  files  in  the  case  without  indorsing  It  as 
filed,  it  is  filed  in  contemplation  of  law. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  4«0-48«;  Dec.  Dig.  |  202.*] 
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Appeal  from  District  Court,  Sedgwick 
Oonnty. 

In  proceedings  In  the  probate  court,  J.  H. 
Aid  was  found  Incompetent,  and  W.  L.  Ap- 
pling was  appointed  guardian.  ~  The  Incom- 
petent appealed  from  the  judgment,  and, 
from  an  otier  refusing  to  dismiss  the  appeal 
for  want  of  a  bond,  the  guardian  aiq>eal& 
Affirmed. 

John  D.  Davla,  of  Wldiita,  for  appellant. 
Jean  Afadalene  and  Dale,  Amidon  &  Hegler, 
all  of  Widilta,  for  appellee^ 

JOHNSTON,  O.  J.  J.  H.  Aid,  the  appel- 
lee, was  on  AuguBt  9,  1011,  found  to  be  of 
feeble  mind  and  Incapable  of  managing  his 
affairs  by  a  Jury  In  the  probate  court  of 
Sedgwick  county,  and  the  court  thereupon 
appointed  W.  L.  Appling,  the  appellant,  who 
was  one  of  the  jurors,  as  guardian.  On 
August  15,  1911,  appellee  appealed  from  the 
judgment  of  the  probate  court  to  the  dis- 
trict court,  tendering  an  appeal  bond  In  the 
sum  of  $200,  which  was  approved  but  not 
formally  Indorsed  as  filed.  On  October  7, 
1911,  a  transcript  of  the  proceedings  in  the 
probate  court  was  filed  In  the  district  court, 
but  the  appeal  bond  was  not  transmitted 
with  the  transcript  On  October  16,  1911,  a 
motion  was  filed  in  tbe  district  court  to  dis- 
miss the  appeal;  one  of  the  grounds  being 
the  failure  of  Aid  to  file  an  appeal  bond.  On 
January  9,  1912,  the  probate  court  In  a  nunc 
pro  tunc  order  formally  approved  and  filed 
the  bond  as  of  the  date  it  was  presented,  and 
then  transmitted  a  corrected  transcript  to 
the  district  court.  Subsequently  the  district 
court  overruled  appellant's  moticm  to  dismiss 
the  appeal,  and  from  that  rnllng  Appling  ap- 
peals to  this  court,  ailing  that  there  was 
error  in  permitting  the  filing  of  an  appeal 
bond  more  than  ten  days  after  the  decision 
from  which  the  appeal  was  taken  and  in  hold- 
ing that  appellee  was  entitled  to  an  appeal. 

[1]  Appellant  insists  that  there  la  no  statu- 
tory authority  for  an  appeal  from  such  a  de- 
cision. In  the  act  iH-ovidlng  for  an  Inquiry 
as  to  the  mental  capacity  of  a  person  and 
for  the  appointment  of  a  guardian  for  his 
person  or  estate,  it  Is  enacted  that:  ''An  ap- 
peal may  be  taken  to  the  district  court  from 
any  order  or  decision  of  the  probate  court 
In  any  matter  arising  under  the  provisions 
of  this  act  upon  the  same  terms  and  condi- 
tions as  are  appeals  under  the  provisions  of 
the  act  respecting  executors  and  administra- 
tors and  the  settlement  of  the  estate  of  de- 
ceased persons."  Oen.  Stat  1909.  I  4852. 
But  it  is  contended  that  such  an  appeal  can 
only  be  taken  on  the  "terms  and  conditions" 
prescribed  In  the  executors  and  administra- 
tors' act,  and,  that  although  12  kinds  of  de- 
cisions are  named  In  that  ^ct  as  appealable, 
a  decision  adjudging  a  person  to  be  of  feeble 
mind  and  antointlug  a  guardian  is  not  among 

til  will 


[2]  The  expreedoD,  "terms  and  conditionB,** 
does  not  refer  to  the  class  of  decisions  from 
which  an  appeal  may  be  taken,  but  rather 
to  the  time  and  manner  for  taking  and  per- 
fecting them.  As  the  acta  treat  of  distinct 
and  different  subjects,  the  decisions  in  cases 
arising  under  each  of  them  are,  of  coarse, 
entirely  unlike.  The  section  we  are  consid- 
ering defines  the  cases  that  are  ai^>ealable 
under  the  act,  and,  as  has  been  seen.  It 
places  no  limit  on  them,  as  It  provides  that 
appeals  may  be  had  from  any  order  or  de- 
cision that  can  be  made  nnd^  the  act.  We 
only  need  to  refer  to  the  executors  and  ad- 
ministrators' act  to  determine  the  time  and 
manner  of  taking  appeals,  and  the  prori^one 
of  that  act  In  that  respect  have  be&i  sub- 
stantially followed  In  this  instance.  It  may 
also  be  observed  that  appeals  from  Judg- 
ments rendered  and  final  orders  madc^by  the 
probate  court  are  racognlzed  In  the  new  Code, 
and  some  of  tbe  provisions  in  regard  to  the 
method  of  taking  them  are  prescribed.  Code 
av.  Proc.  SS  564,  667,  671  (Gen.  St  1909,  H 
6169,  6162,  6166) ;  In  re  Petltt,  84  Kan.  637, 
114  Pac.  1071. 

[3]  There  la  nothing  substantial  in  the  ob- 
jection to  the  appeal  bond.  A  sufficirat  bond 
was  tendered  to  and  recdved  in  the  protMte 
court,  for  some  reason,  possibly  on  the  the- 
ory that  no  bond  was  required,  the  indgs 
failed  to  transmit  tbe  bond  with  the  traa- 
Bcript  to  the  district  court  It  is  ai^ued 
that,  because  the  bond  was  not  indorsed  as 
filed,  It  was  not  filed  lii  good  time.  The  fact 
that  it  was  not  Indorsed  and  transmitted  to 
the  district  court  was  not  the  tavtt  of  Aid. 
He  presented  a  bond  In  proper  form  and  of 
nnqnestioned  security  In  seven  days  after 
the  decidon  was  made.  It  was  reckved  by 
the  probate  Judge  and  retained  among  the 
papers  In  the  casa  He  approved  the  bond 
but  teiled  to  place  a  filing  mark  upon  it. 
When  a  snffldent  and  approved  b<»na  was 
placed  In  tbe  custody  of  the  iniSge  and  re- 
ceived as  one  of  the  flies  In  the  case,  It  was 
filed  in  contemplation  of  law.  The  rights  of 
Aid  could  not  be  prejudiced  by  tbe  failure 
of  the  judge  to  Indorse  the  evidence  of  filing 
upon  the  paper.  Wilkinson  t.  Elliott,  43 
Kan.  590,  23  Paa  614,  19  Am.  St  Bep.  158; 
Bathbunn  v.  Hamilton,  63  Kan.  470,  37  Pac. 
20:  State  v.  Heth,  60  Kan.  560,  57  Pac.  108. 

There  was  a  suggestion  that  no  appeal 
bond  was  necessary  because  of  the  exc^ 
tlon  in  section  4822,  General  Statutes  of 
1909 ;  but  if  we  assume  that  that  exception 
applies  only  to  dedslons  adjudging  the  cost 
of  the  inquiry  against  the  person  who  files 
the  Information,  and  that  a  bond  was  neces- 
sary, we  must  still  hold  that  a  txmd  was  giv- 
en and  that  an  appeal  was  perfected  in  good 
time. 

The  Judgment  of  the  district  court  wUl  be 
aiBrmed.  All  tbe  Justices  coaconing. 
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SWISHER  T.  DUNN  et  al. 
<  Supreme  Court  of  Kansas.    April  12.  1918.) 

(8vUalnt4  hy  the  0<mrt.) 

1.  8ALI8  (I  48*)— PUBCBASp  OT  BunmBB-- 
VaUDITT  or  CO.ITEACT. 

A  contract  for  the  sale  of  a  Arng  store, 
dading  the  stock  and  bnsiness,  is  aot  rendered 
onevforceable  by  the  fact  that  the  bnsineBS  had 
at  all  times  been  uondocted  in  violation  of  the 
law  requiring  the  owner  or  some  emploffi  to  be 
a  pharmacist  or  assistant  pharmadst 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  101-lOT;  Dee.  Dig.  i  4&*] 

2.  BbCHTKBS  (f  16*)  —  APFOXimiEITT  — 
OBOUND6. 

In  an  action  by  a  vendor  (or  the  parcbase 
priea  of  a  stock  of  merchandise  which  the  pur- 
chaser has  refused  to  accept  and  pa;  for  ac- 
cording to  his  agreement,  no  error  is  committed 
in  the  appointment  of  a  receiver  to  take  charge 
of  and  sen  the  good*,  that  the  proceeds  may  be 
api^ed  tapon  the  plabitUFi  claim. 

[E:d.  Note.— For  other  cases,  see  Beeetven, 
Cent.  Dig.  M  24.  28;  Dec  Dig.  |  IS.*] 

3.  Saueb  <|  T7*)— Cobtbact— APPaiisMiRT 
— *'Invoicb  PuacHASK  Paici." 

A  contract  for  the  appraisement  of  a  stock 
of  merchandise  "at  the  invoice  purchase  price" 
means  that  the  goods  are  to  be  appraised  at 
what  had  been  paid  for  them  when  they  were 
boaght,  not  at  what  it  would  cost  to  buy  them 
from  wholesalers  at  the  time  of  the  appraise- 
ment 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dlf.  H  206-212;  Dea  Dig.  {  77.*] 

4.  ABBmAnOM  ABD  AWARD  (|  63»)— COW- 
CLUSITBinESB  OF  AWABD— MlSTAKB  Or  ABBI- 
TBATOBB. 

The  award  of  arbitrators  is  not  binding, 
where  It  is  the  result  of  a  misapprehension  on 
tbeir  p€irt  of  the  meaning  of  the  language 
used  in  defining  the  matter  submitted  to  their 
decision. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  t|  813-S20:  Dec  Dig.  I 

05.  *}  . 

Appeal   trom   District   Conrt,  Greeley 

County. 

Action  by  A.  Z.  Swisher  against  P.  U 
Dunn  and  the  First  State  Bank  of  Tribune. 
Judgment  for  [dalntUf,  and  dtfendaat  Dunn 
aweals.  Reversed. 

W.  M.  Glenn,  of  Tribvme,  and  Monroe  & 
Boark,  of  Tbpeka,  for  appellant 

MASON,  J.  A.  Z.  Swisher  and  P.  L.  Dnnn 
entered  Into  a  written  contract  for  the  sale 
to  Dunn  of  a  dmg'store  owned  by  Swisher, 
"including  the  business  of  a  draggist,"  for  a 
price  to  be  determined  by  an  Invoice.  Dunn 
refused  to  accept  and  pay  for  the  property, 
and  Swlaher  brought  an  action  for  the  pur- 
chase price,  asking  that  the  stock  be  sold 
and  the  proceeds  applied  thereto.  A  receiver 
was  appointed,  who  took  charge  of  the  stock, 
and  upon  order  of  the  court  sold  It  at  pub- 
lic auction  in  bulk;  Swisher  being  the  pur- 
chaser. Swisher  obtained  Judgment  (or  the 
balance  of  the  porcbaw  in-lce»  and  Dunn 
appeals. 

[1]  The  defendaDt  In  bis -answer,  among 
other  matters,  asserted  that  the  contract  was 


unenforceable,  for  the  reason  that  the  good 
will  of  the  bnsiness  formed  a  snbstantial 
part  of  the  consideration,  and  this  had  been 
built  up  by  acta  In  violation  of  law;  inas- 
much as  Swisher,  although  a  physician,  was 
not  a  pharmacist  or  assistant  pharmacist, 
and  at  no  time  had  eitber  in  his  employ. 
The  court  held  that  these  allegatloDS  stated 
no  defense,  and  this  ruling  is  complained  of. 
The  statute  makes  it  a  misdemeanor  for  any 
one  not  a  i^rmaclst  to  conduct  a  drug  store 
without  employing  a  pharmacist  or  assistant 
pharmacist.  Oen.  Stat  1009,  {  8095.  A  phy- 
sician is  exempted  only  with  respect  to  arti- 
cles administered  or  supplied  to  his  patients. 
Gen.  Stat  1909,  |  8104,  Under  tiie  allega- 
tions of  the  answer  the  contract  price  was  lar- 
ger than  It  otherwise  would  have  been  because 
the  value  of  the  merchandise  was  Increased 
by  Its  being  the  stock  of  a  going  boslness, 
with  an  established  trad^  and  this  increase 
was  due  in  part  at  least  to  acts  done  In  vio- 
lation of  Oie  criminal  law.  The  defoidant  in 
support  of  his  contention  Inrolus  a  role  thos 
stated  in  Gzembood  on  Pnbllc  Policy:  "Any 
contract  to  pay  momf  In  consideration  of 
something  whose  eztstenee  Is  doe  to  a  viola- 
tion of  law,  is  void.'*  Page  B88.  We  do  not 
think  this  rule  always  applies  where  the  exist- 
ence of  the  thing  In  questi<m  la  due  to  a  viola- 
tion of  law,  only  In  the  «ense  that  Incidental- 
ly tome  law  was  violated  in  its  production, 
when  It  might  have  been  created  without 
snch  violation.  For  instance,  we  think  the 
owner  of  an  article  might  make  a  valid  con- 
tract fOT  Its  sale,  although  it  was  produced 
In  whole  or  in  part  by  labor  which  was,  11- 
1^1  because  performed  on  Sunday.  1^ 
objection  here  made  is  much  the  same  as 
thout^  the  purchaser  had  refused  to  comply 
with  bis  agreement  because  the  custom  of 
the  boslness  had  been  increased  by  sales 
made  In  violation  of  the  law  forbidding 
goods  to  be  sold  on  Sunday.  We  r^ard  the 
present  case  as  distinguishable  from  any  of 
those  cited  in  support  of  tiM  defendant's  po- 
sition. Perhaps  tliat  most  nearly  in  point 
is  Milton  V.  Haden,  82  Ala.  SO,  70  Am.  Dec. 
623,  holding  that  one  who  had  established 
a  public  ferry,  witbont  obtaining  a  license 
which  the  law  required,  could  not  recover 
on  a  note  given  for  the  rent  of  it  for  a  year. 
There,  however,  the  maintenance  of  the  ferry 
by  the  lessee  would  seem  to  have  been  un- 
lawful; so  that  be  acquired  no  legal  right 
under  the  lease.  Here  the  past  delinquency 
of  Swisher  Imposed  no  restraint  upon  Dunn 
In  the  conduct  of  the  business.  While  not 
closely  in  point,  the  questions  decided  In  the 
following  cases  have  some  slight  analogy  to 
that  here  Involved:  Rabter  v.  First  Nat 
Bank  of  Lancaster,  92  Pa.  SOS;  Wyman  v. 
Wentworth  (Me.)  10  Ati.  464,  not  officially 
reported.  The  answer  also  Induded  tbe  al- 
legation that  the  plainttlTs  former  violation 
of  the  law  rendered  the  good  will  of  the  busl- 
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aea  less  valnable  tban  the  defaidant  rlgtat- 
fully  BQpposed  It  to  be.  We  think  this  la 
not  a  sufficient  ground  for  avoiding  the  con- 
tract The  suggestion  Is  made  that  Swisher 
could  not  lawfully  sell  the  stock  of  goods  to 
Donn,  because  it  Included  medicines  and  poi- 
sons. The  prorisions  of  the  statute  regulat- 
ing the  sale  of  medicines  and  poisons  are  ex- 
pressly limited  to  sales  at  retail.  Gen.  Stat 
1900,  Sf  8095.  SIOS.  The  ruling  of  the  trial 
court  on  this  phase  of  the  case  Is  approved. 
Another  ground  assigned  by  the  defendant 
for  his  refusal  to  carry  out  the  contract  was 
that  tlie  plaintiff  had  misrepresented  the  age 
and  consequent  quality  of  the  goods.  It  Is 
urged  that  this  defense  should  be  taken  as 
established  because  supported  by  the  undis- 
puted evidence.  The  credibility  of  the  wit- 
nesses was  a  matter  for  the  consideration 
of  the  jury,  and  the  verdict  must  be  regarded 
as  conclusive;  the  Issue  having  been  submit- 
ted under  proper  instmctious.  A  deposi- 
tion was  rejected  bearing  upon  the  condition 
of  K  part  of  the  stock  some  years  before; 
but  as  this  was  not  shown  to  refer  to  any  of 
the  goods  still  on  hand,  the  rejection  was  not 
error.  EJvldence  of  the  extent  of  deprecia- 
tion of  goods  caused  by  lapse  of  time  was 
stricken  out  but  the  ruling  does  not  seem 
seriously  prejudicial. 

[2]  It  appeared  from  the  testimony  of 
Swislwr  that  there  was  a  small  chattel  mort- 
gage against  the  stock.  There  could  have 
been  no  difficulty  In  adjusting  that  If  the 
contract  had  been  carried  out  In  view  of 
the  course  taken,  the  defendant  was  not 
prejudiced.  Complaint  is  made  of  the  ap- 
pointment of  the  receiver.  If  the  defendant 
without  sufficient  reason  refused  to  accept 
and  pay  for  the  goods,  the  plaintiff  bad  a 
right  to  sell  them  and  apply  the  proceeds  on 
the  agreed  price.  85  Cyc.  620.  The  action 
was  essentially  one  by  a  creditor  to  subject 
his  debtor's  property  to  the  payment  of  his 
claim.  The  appointment  of  a  receiver  was 
a  step  reasonably  calculated  to  protect  the 
Interest  of  the  defoidant  as  well  as  that  of 
the  ^intlfl  by  Insuring  a  flair  sale,  and 
there  Is  nothing  to  snggest  that  its  effect 
was  otherwise  than  beneficial. 

[S]  The  contract  of  sale  provided  that  the 
stodc  should  be  appraised  by  two  persons 
(Swisher  b^ng  one  of  them)  "at  the  Invoice 
imrchase  price  of  all  goods  with  the  cost  of 
transportation  added."  Swisher  testified  that 
a  part  of  the  goods  were  appraised  at  the 
current  vriiolesale  market  price,  which  In 
some  instances  bad  greatly  increased  since 
he  liad  porchased  them.  This  necessarily 
worked  an  Injustice  to  Dunn.  The  "Invoice 
porchase  j^lce"  refored  to  fat  the  contract 
meant  the  price  at  which  the  goods  were 
bonght  by  Swisher,  not  the  price  at  which 
new  goods  ot  a  similar  kind  could  be  pur- 
chased at  the  time  of  the  sale  to  Dunn.  The 
award  of  the  appraisers,  made  in  good  faith, 


was  binding  upon  tiie  parties  with  reject 
to  mattws  submitted  to  their  Judgment  But 
they  were  selected  to  ai^raise  the  value  of 
the  goods,  not  to  Interpret  the  written  con- 
tract 

[4]  An  award,  of  arbitrators  whldi  is  tlie 
result  of  a  mistaken  view  of  the  meaning  of 
the  language  In  which  the  terms  of  the  sub- 
mission are  expressed  is  not  binding.  Gases 
supporting  that  principle  are  cited  in  Atchi- 
son V.  BackUfTe,  78  Kan.  320,  325.  0&  Pac. 
477.  The  appraisers,  of  course,  intended  and 
were  required  to  make  their  decision  accord- 
ing to  the  proper  meaning  of  the  written  con- 
tract of  submission.  Its  true  meaning  was  a 
matter  of  law.  They  were  mistaken  as  to 
what  its  meanli^  was.  This  was  In  a  sense 
a  mistake  of  law,  but  amounted  In  this  sit- 
uation to  a  mistake  of  fact  such  as  to  rltl- 
ate  the  award.  3  Cyc  T40,  741;  6  Bic.  t*.  & 
P.  282.  The  record  does  not  show  the 
amount  by  which  the  appraisement  was  in- 
creased by  this  mistake,  and  therefore  a 
new  trial  Is  necessary.  The  abstract  seems 
to  show  that  the  receiver  applied  $190.^  of 
the  amount  received  from  the  sale  of  the 
goods  to  the  payment  of  a  personal  debt  of 
Swisher.  Mo  explanation  of  this  error  has 
been- offered;  the  plaintiff  making  no  appear- 
ance in  this  court,  and  none  is  apparent  It 
should,  of  course,  be  corrected  upon  a  new 
trial. 

The  Ju^ment  is  reversed  and  a  new  trial 
ordered.  All  the  Justices  concurring. 


(8>  Kan.  SK) 
SINGER  MFG.  CO.  v.  GODDING  et  aL 
(Supreme  Court  of  Kansas.   April  12,  1913.) 

(Bi/Uabu»  iv  the  Ooitrt.) 

RePLBVIN    (j  8*)— RlOHT   TO  POSSKSSIOIf— 

Evidence. 

Wliere,  in  an  action  in  replevin,  the  plain- 
tiff fails  to  show  a  completed  sale  to  bimaelf, 
or  to  show  any  other  right  to  the  possession 
of  property,  he  cannot  recover  in  the  action. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  |{  45-^;  Dee.  Dig.  |  a*] 

Appeal  from  District  Court,  Batter  Coinit?. 

Action  txy  the  Singer  Mannftetnrlng  Oom- 
pany  against  F.  O.  Godding  and  others.  Jnde- 
ment  for  defoidants,  and  idafaitUf  Hipeal& 
Affirmed. 

S.  B.  Amidon.  of  Wichita,  H.  W.  Schumach- 
er, of  Ea  Dorado,  and  Jean  Madaleoe,  of 
Wichita,  for  appellant  Geo.  J.  Benson  and 
T.  A.  Kramer,  both  of  El  Dorado,  and  O.  H. 
Buckman  and  S.  a  BIoss,  botii  of  Winfldd, 
for  appellees. 

SMITH,  J.  This  action  was  brougbt  by 
the  awellant  to  recover  possession  of  a  c^ 
tain  lot  ot  walnut  1<^  which  appelant 
claimed  it  had  bought  of  the  appellee  God- 
ding. The  logs  were  taken  under  the  writ 
ot  replevin,  and  were  delivered  to  the  a[^]- 
lant   The  case  was  tried  to  a  Jury,  whteli 
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retamed  &  verdict  In  foTor  of  the  defendant, 
and  the  value  of  the  logs  was  assessed 
therein  at  91,754.21.  Judgment  was  rendered 
In  accordance  with  tbe  verdict,  and  tt  was 
further  ordered  that  If  the  return  of  the 
property  could  not  be  had  that  the  defendant 
recover  said  buid  of  money  from  plalntltT, 
with  Interest  at  6  per  cent  thereon  from  the 
date  of  the  Judgment  It  was  also  adjudged 
that  the  appellee  the  State  Bank  of  Wlnfleld 
has  a  mortgage  lien  on  the  \os»  In  the  sum 
of  $359.90,  and  in  case  the  Judgment  in  favor 
of  Godding  waa  collected  the  dwlc  abonld 
pay  to  the  bank  from  tb»  proceeds  thereof 
the  amount  of  its  lien. 

The  contract,  as  shown  Jtiy  Oie  evidence, 
was  made  about  three  years  before  tlie  ctm- 
troversy  over  the  logs  arose.  It  was  simply 
a  contract  of  the  appellant  to  bny  walnut 
logs  of  Godding  at  certain  prices,  varying 
for  diff emt  sins,  and  seems  to  have  been 
indeflntte  as  to  the  amonat  of  logs  to  be 
bought  and  as  to  the  time  it  was  to  run. 
Ooddlng  tbueafCer  gat  ont  logs  at  different 
places  and  pUed  them  ap  at  places  agreed 
apoo.  He  and  a  representatlTe  would  there- 
after scale  a  dedred  lot  or  lots  of  ioga,  and 
the  company's  representative  woold  IdentU^ 
them  by  a  stamp  driven  against  Uie  end  of 
eadi  log,  which  Indented  the  letters  "S.  M. 
C*  thereon. 

The  lot  of  lofs  In  question  had  been  piled 
up  at  Chelsea,  Butler  ooonty,  about  two 
years  prlra  to  the  scaling  thereof  hj  Godding 
and  the  company's  r^reeentative.  Two  or 
three  represratatives  Of  Uie  conwany  to* 
gether  liad  scaled  this  lot  at  logs  In  0ie  ab- 
sence of  Ooddlng.  Godding  thereafter  In- 
formed a  representative  of  the  company  that 
he  had  scaled  the  logs  when  they  were  piled 
up,  and  that  Us  scale  made  much  more  of 
the  Inmber  than  did  the  scale  as  reported  by 
the  company's  representatives,  niereafter 
another  rquesentatlve  at  the  ctmipany  and 
Godding  scaled  the  logs  without  any  contro- 
vnsy  sa  to  the  amount,  except  that  God- 
ding claimed  be  bad  been  selling  logs  soon 
after  tbey  were  cut ;  that  these  logs  had  laid 
oat  about  two  years  and  had  shrunken  in 
diameter,  bat  not  In  length;  that  the  shrhik- 
age  not  only  reduced  tbe  amount  of  feet  In 
measurement,  but  also  reduced  the  price  per 
Uumsand  feet  He  claimed  an  addition  of  10 
per  cent  to  the  scale  by  reason  thereof.  The 
represoitatlve  declined  to  make  the  allow- 
anoe,  but  said  be  would  refer  the  matter  to 
Mr.  Morman,  another  representative  of  tbe 
compamy,  whom  Godding  said  bad  agreed  to 
make  the  allowance^  These  logs  were  not 
stamped,  and  the  oontroversy  in  reference  to 
tlie  allowance  for  shrinkage^  It  a^Kars  from 
the  evidence^  was  not  settled  nor  the  allow- 
ance made 

Hie  stamping  of  the  logs  appears  to  have 
been  the  method  by  which  the  identification 
of  the  logs  sold  was  determined.  By  placing 
ttw  stamp  upon  the  logs  it  seems  to  have 


been  intended  that  tbe  title  thereto  passed 
from  Godding  to  the  company  and  identified 
saiA  logs  from  other  logs  owned  by  Godding. 

It  was  conceded  that  the  railway  company 
had  no  interest  in  the  controversy,  and  the 
Jury  returned  a  verdict  in  favor  of  Ooddlng 
and  the  bank,  which  verdict  was  approved 
by  the  court 

We  have  examined  all  the  questions  upon 
which  the  appellant  claims  error  and  find  no 
merit  In  them.  The  main  question  Is  purely 
(me  of  foct^^hetber  tbe  title  or  ri^t  <tf 
possession  of  the  logs  bad  passed.  The  ap- 
pellant claimed  no  right  to  the  posseesion  of 
the  property,  except  by  purchase  from  Om 
appellee  Ooddlng.  It  failed  to  show  a  com- 
pleted purchase.  The  sum  to  be  paid  for  tbe 
bad  not  been  agreed  upon  betweoi  the 
parties,  but  depotded  upon  tbe  allowance  or 
refusal  to  allow  tbe  claim  of  the  appfUee  for 
shrinkage^  The  evidence  was  ample  to  sus- 
tain the  verdict  and  Judgment 

Ttn  Judgment  Is  affirmed.  All  the  Jnstle- 
«s  concurring. 


(8»  Kan.  M) 
CAIN  T.  PERFECT,  t 
(SnpresM  Court  of  Kansas,   April  12,  itfLS.) 

(BvUaltu  hy  the  Court.i 
1.  ATTAOHMKirr  (i  74*)— Acnon  Aqaihr 

NOHBBSIDUfT—WHKIT  MAIHTAIllABUe. 

A  dvU  action  for  tbe  recoveir  of  damages 
resalting  from  a  libel  pubtisbed  in  another 
state  may  be  brought  agaiost  a  DonresideDt 
of  this  state  in  any  cooaty  in  which  the  de- 
fendant has  propem  subject  to  attachneiitt 
Code  Civ.  Proc.  f  S3  (Gen.  St  1909,  |  fi64e). 

[Bd.  Kote.F-ror  other  eases,  see  Attachment^ 
Cent  Dig.  |  201%;  Dec  Dig.  |  74.*] 
a.  ArrAOHnNT  <%  71*)— Acnos  AoAiMSf 

Mo  HBBSI  DENT— TORTS. 

Under  section  190  of  the  Code  of  Civil 
Procedure  (Gui.  St  1900,  {  ST8S.  as  amend- 
ed by  chapter  281  Laws  1911).  the  plaintiff 
in  a  dvil  actloa  for  tbe  recovery  of  money 
may  have  an  attachmeot  against  the  property 
of  the  defendant  on  the  ground  that  the  de- 
fendant is  a  nonresident  of  this  state,  al- 
though tbe  cause  of  action  arose  ex  ddlcto 
aod  lo  another  state. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Gent  Dig.  |  198;  Dec.  Dig.  |  71.«] 

8.  AnACHinirr  (§f  8,  106*)— Whbn  Uaxr- 
TAiNABU— AmoAvrr  AS  TO  Damaobs. 
It  to  not  essentiaL  in  order  that  the  plain- 
tiff may  have  an  attachment  that  the  damages 
clEiimea  should  be  capable  of  definite  estima- 
tion so  that  the  affidavit  may  state  them  with 
approximate  certainty.  It  to  sufficient  if  the 
action  be  one  for  the  recorery  of  money  and 
the  affidavit  state  the  nature  of  the  claim,  as, 
for  example,  damages  for  libel,  that  the  datm 
to  Jnst  and  the  amount  the  affiant  believes 
the  plaintiff  ought  to  recover.  Code  Civ.  Proo. 
H  190,  191  (Gen.  St  1909,  H  5783,  6784). 

[Ed.  Note.— For  other  cases,  see  Attach- 
ment Cent.  Dig.  H  SO;  276-279;  Dee.  Dig.  H 
S,  106.*] 

Appeal  ftom  District  Court,  lAbetto  Oonnty. 

Action  by  Ralph  B.  Cain  against  M. 
Perfect  Judgment  fbr  defendant,  and  plala- 
tiff  appeals.  Reversed  and  remanded.  i 
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A.  0.  Neale,  of  Chetopa,  for  appellant  M. 
E.  Williams,  of  Oswego,  and  A.  B.  B«U,  of 
Chetopa,  for  appellee. 

BTJRCH,  J.  The  plaintiff  sued  the  de- 
fendant for  damages  In  the  sum  of  $5,000 
resulting  from  a  libel  of  the  plalutiCt  publish- 
ed by  the  defendant  In  the  states  of  Iowa 
and  Or^oD.  Real  estate  belonging  to  the 
defendant  situated  within  the  jurisdiction  of 
the  court  was  attached.  The  ground  for  the 
Attachment  stated  In  the  affidavit  was  that 
the  defendant  is  a  nonresident  Summons 
having  been  returned  not  found,  service  was 
made  tj  publication.  The  defendant  appear- 
ed apecially  and  moved  for  a  dismissal  on 
tbe  ground  that  the  court  was  without  jorls- 
dlctiou.  The  motion  was  sustained  and  the 
plaintiff  appeals. 

[1]  It  the  attachment  was  valid,  the  judg- 
ment dismissing  tbe  action  was  wrong. 

Tbst  acOoD  b^ng  of  a  transitory  nature,  It 
was  commenced  In  tbe  proper  county  under 
section  63  ot  tbe  Civil  Code,  which  reads  as 
follows:  "An  action,  other  than  one  of  those, 
mentioned  In  the  first  three  sections  of  this 
article,  against  a  nonresident  of  this  state  or 
a  foreign  conwratlon,  may  be  brought  in  any 
county  In  which  tbsxe  may  be  property  of, 
or  debts  owing  to,  said  defendant,  or  where 
■aid  defendant  may  be  foynd;  bat  If  said 
defendant  be  a  fore^  insurance  company, 
the  action  may  be  brought  In  any  county 
where  tbe  cause,  or  some  part  tbereoE,  arose." 
Oen.  Stat  1808,  S  5646.  Tbe  first  three  sec- 
tions of  tbe  article  containing  this  section 
relate  to  local  acticms.  The  affidavit  com- 
plied in  all  respects  with  section  191  of  the 
OivU  Code,  which  reads  as  follows:  "An 
order  of  atta^ment  shall  be  Issued  by  tbe 
derk  of  tbe  eoaxt  In  which  the  action  is 
brought  In  any  case  mentioned  In  the  jweced- 
Ing  section  whoi  there  is  filed  In  his  office 
an  affidavit  of  the  plaintiff,  his  agent  or  at- 
>omey,  showing:  First,  the  nature  of  the 
plalntlfTs  claim.  Second,  that  It  la  just 
Third,  the  amount  which  the  affiant  believes 
the  plaintiff  oi%ht  to  recover.  Fourth,  the 
existence  of  some  one  of  the  grouuds  for  an 
attachment  enumerated  In  the  preceding  sec- 
tion." Gen.  Stat  1909,  I  5784.  Previous  to 
1011  the  preceding  section  (section  190,  c 
95,  Ooi.  Stat  1009)  read,  so  far  as  is  now 
material,  as  follows:  "The  plaintiff  In  a  dvll 
action  for  the  recovery  of  money  or  In  a 
suit  for  alimony  may,  at  or  after  the  com- 
mencement thereof,  have  an  attachment 
against  the  property  of  the  defendant,  and 
upon  one  or  more  of  the  grounds  herein 
stated:  First,  when  the  d^endant  or  one  of 
several  defendants  is  a  foreign  corporation, 
or  a  nonresident  of  this  state;  but  no  or- 
der of  attachment  shall  be  Issued  on  the 
ground  or  grounds  In  this  clause  stated  for 
any  claim  other  than  a  debt  or  demand  aris- 
ing upon  contract  judgment  or  decree,  un- 
less the  cause  of  action  arose  wholly  within 


the  limits  of  this  state,  which  fact  must  be 
established  on  the  trlaL  •  •  •  Tenth, 
where  tbe  damages  for  which  the  action  Is 
brought  are  for  Injuries  arising  from  the 
commission  of  some  felony  or  misdemeanor, 
or  the  seduction  of  any  female  ♦  • 
At  the  session  of  1911  the  Le^slature  amend- 
ed this  section  by  an  act  wblcb  reads  as  fol- 
lows: 

"An  act  to  amend  section  190,  chapter  95  of 
the  General  Statutes  of  1909  and  r^>eal- 
Ing  said  section  19a 

'*Be  it  oiacted  by  tbe  Leglslatnre  «f  tbe 
state  of  Kansas: 

"Section  L  That  section  190  of  chapter  95 
of  the  Qeneral  Wtntes  oC  1901  0909)  be 
amended  to  read  as  follows:  Grounds  far 
Attadiment  Section  19a  Itae  idalntlfl  In  a 
dvll  action  fbr  the  recovery  of  money  or  in 
a  suit  fw  alimony  may,  at  or  after  tbe  com- 
mencement tbtteof,  have  an  attachment 
against  the  property  of  the  defendant,  and 
upon  one  or  more  of  the  grounds  herein  stat- 
ed: (1)  Whoi  ttie  defoDdant  or  one  of  aevexw 
al  deCmdanta  la  a  fortign  ewporatlMi,  or  a 
nonresident  of  tbis  state;  •  •  •  (10) 
where  tbe  damages  for  whldi  the  action  is 
brought  are  for  Injuries  arising  from  tlie 
commission  of  some  fehmy  or  mlsdaneanor, 
or  tile  seduction  of  any  f«nale.  •   •  • 

"Sec  2.  That  section  190  of  chaptn-  90  of 
the  Gen»al  Statutes  of  1909,  Is  herebj  le- 
pealed."   Laws  1911,  c  231. 

It  Is  claimed  by  the  defendant  that  tbe  act 
of  1911  is  nugatory  because  section  1  pur- 
ports to  amend  section  190  of  chapter  95  of 
the  General  Statutes  of  1901,  when  there  is 
no  such  section.  The  title  of  the  act,  tbe 
body  of  section  1  and  section  2  show,  how- 
ever, that  a  clerical  error  was  made  In  en- 
rolling the  bill  and  that  the  General  Statutes 
of  1900  were  intended.  The  defendant  ar- 
gues that  conceding  the  act  of  1911  to  be 
effective,  no  attachment  can  be  had  in  ac^ 
tions  ex  delicto  unless  clearly  authorized  by 
statute,  and  that  the  inclusion  of  the  torts 
specified  in  subdivision  10  Indicates  a  pur- 
pose to  exclude  all  others.  Section  190,  both 
before  and  after  the  amendment  Is  divisible 
Into  two  parts:  First  a  spedflcatioa  of  the 
classes  of  action  In  wlilch  an  attachment 
may  be  had;  and,  second,  a  spedflcatlon  of 
the  grounds  for  an  attachment  An  attach- 
meat  may  be  had  in  a  dvll  action  for  the 
recovery  of  money,  or  in  a  suit  for  alimony, 
which  may  or  may  not  be  for  a  money  Judg- 
ment In  such  actions  an  attachment  may 
.  be  had  on  any  one  or  more  of  the  11  grounds 
prescribed.  The  fact  that  the  damages  sued 
for  arose  from  the  commission  of  a  felony  or 
misdemeanor,  or  the  seduction  of  a  female, 
furnishes  a  ground  for  attachment  the  same 
as  nonresldence,  or  absconding  to  defraud 
creditors,  or  the  removal,  conversion,  or 
fraudulent  disposition  of  property. 
.  [2]  Previous  to  the  amendment  !ot  1911,  tbe 
<mly  limitatloa  upon  the         to  ui  atte^ 
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mcnt  In  actfons  for  the  recoTery  of  money, 
BO  tux  aa  tbe  nature  of  Uie  cause  of  acUon 
waa  concerned,  was  tliat  contalnecl  In  the 
first  subdlvlBlon  of  the  section.  If  the  ground 
for  attachmmt  was  that  the  defendant  was 
a  nonrMMent  or  a  foreign  CMporatlon,  it 
was  necessary  that  the  cause  of  action  should 
rest  npon  contract,  Judgment,  or  decree,  un- 
less It  arose  wholly  within  the  limits  of  this 
state.  The  sole  purpose  of  the  am^dment 
of  1911  was  to  strike  out  thls'Uiultaaon,  and 
the  result  la  that  the  plaintltt  In  a  cItU  ac- 
tion for  the  recovery  of  money,  whether  the 
cause  <tf  action  be  founded  upon  contract  or 
tort  and  wtaethn  It  aroae  In  this  state  or 
not;  may  have  an  attachment  on  the  ground 
that  the  deftodant  ia  a  nonresident 

[I]  It  la  argued  further  by  the  defendant 
that  an  attachment  cannot  tie  had  nnlesa  the 
damacea  are  capable  of  definite  estimation 
BO  that  the  affidavit  may  state  them  with 
antroxlmate  certain^.  The  Legislature  not 
having  annexed  this  quallficatUm  to  the  stat- 
ute the  court  cannot  do  aa  It  is  sufficient 
If  the  action  be  one  tor  the  recovery  of  mon- 
egr,  or  for  alimony^  and  the  affidavit  etate 
the  nature  of  the  lAalntUTs  dalm,  that  It  Is 
Just)  and  the  amount  the  affiant  believes  the 
plaintiff  ought  to  recover.  Sections  ISO  and 
191. 

The  district  conrt  did  not  state  npon  the 
record  the  ground  of  its  ruling.  The  nla^ 
ten  which  have  beok  considered  are  all  that 
are  urged  in  Ita  siqfport  They  are  insuffl- 
cioit  tor  the  purpose^  and,  no  other  being 
apparent,  the  Judgment  la  reversed,  and  the 
cause  la  raooanded,  with  direction  to  proceed 
according  to  law.  AU  the  Justices  concur- 
ring, 

m  Kao.  sa) 
BUBB  T.  mssovBi.  k:  ft  T.  BT.  CO. 

(Supreme  Court  ot  Kansas.   April  12,  1913.) 

(BvUabut  hp  tk€  Ooitrt.) 

1.  liAsna  ANn  SsavAirr  (|  121«)— Bah,- 

BOADB— MAHUTACTUBJHO  EWABUSBHBin — 

SAnoiTAaoa. 

A  railway  company,  which  maintains  a 
mannfactuiins  estaMishment,  is  not  relieTed 
from  compUance  with  the  factorj  act  (Gen. 
St.  1909,  li  4676-4689)  because  tbe  estab- 
lishment is  maintained  as  a  mere  incident  to 
the  company's  hnsinesa  as  a  common  car- 
rier, or  because  the  manafactured  prodact  is 
used  the  company  itself  and  not  sold,  or 
because  msnufacturing  is  not  within  the  com- 
pany's charter  powers. 

[Bd.  Note.— Tor  other  eases,  see  lAister  and 
Servant,  Gent  Dig.  H  228-281;  Dee.  Dig.  S 
121.»] 

2.  Uabivs  ahd  Skbvant  (I  121*)— 'Uavu- 

VAfnUBXNG  ESTABUSHMKNT." 

A  separate  bnilding  maintained  hj  a  rail- 
way company  as  a  carpenter  shop,  which  con- 
tains mming  lathes,  planing  macUnea,  bor- 
ing ma^iiues,  mitering  and  morticii^  machines, 
circular  saws,  snd  other  machineiy,  operated 
liy  electricity,  wherein  Inmber  Is  sawed  and 
otherwise  converted  into  proper  forms  for 
mold  patterns,  frames  for  concrete  work,  re- 


pairs on  buHdlngB,  snd  divers  other  uses,  is 
a  manufacturing  establishment  within  the 
meaning  of  the  factory  act  (Gen.  St.  1909,  I 
4682). 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  |i  228-231;  Dec.  Dig.  f 
12L" 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  B,  pp.  4347-4358;  voL  8,  p.  7716.] 

3.  Masteb  and  Skbvant  ({  258*)— Injubies 
TO  Sebvaitt— Action— Plbadi  NO. 

In  an  action  for  damages  prosecuted  un- 
der the  factory  act  (Gen.  St  1009,  H  4676- 
4689)  for  failure  to  provide  a  aafeguard  for 
a  circular  saw,  it  la  not  necesaary  that  the 
plaintiff  advance  an  issae  in  tbe  petltioo  re- 
spectiBg  tbe  practicabiU^  of  such  a  safeguard. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Sprvant  Cent  Dig.  B  816-886;  Dec.  Dig.  I 
258.*! 

4.  Mastbk  and  Sebvant  (S  278*)— Ii^jcbieb 
TO  Sebvant— Safeouabdino  Maohinebt— 
Fbaciicabiutt. 

Tbe  testimony  of  witnesses  describing  a 
circular  saw  naed  in  a  carpenter  shop,  its  ac- 
cessories, the  method  of  using  it,  and  tbe  dan- 
ger to  be  apprehended  from  it,  is  sufficient 
without  more  to  sustain  a  finding  by  the  jury 
that  it  was  practicable  to  safeguard  the  saw, 
although  several  witnesses  testified  to  the  con- 
trary. 

[Ed.  Note.— For  other  cases,  see  Msster  and 
Serrsnt  Cent  Dig.  ff  954,  966-968,  960-969, 
971,  972,  977;  De&  Dig.  1  278.*] 

Appeal  from  District  Court,  Labette  County. 

Action  by  Ma^e  M.  Bubb  against  the 
hlissonrl,  Kansas  &  Texas  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

John  Madden  and  W.  W.  Brown,  both  of 
Parsons,  for  appellant  C,  B.  PlI^  ot  Par- 
sons, for  appellee. 


^VRCH,  J.  Oscar  M.  Bubb  was  employed 
by  the  defendant  as  a  car  carpenter.  He  was 
killed  hy  a  piece  of  timber  projected  against 
him  by  an  unguarded  circular  saw  in  the  de- 
fendant's carpenter  shop,  where  he  was 
working.  His  widow,  as  administratrix  of 
his  estate,  recovered  a  Judgmrait  for  dam- 
ages resulting  from  his  death  In  an  action 
prosecuted  under  the  factory  act  (Gen.  St 
1909,  IS  467e-4689).   The  defendant  appeals. 

[1,2]  The  defendant  cwtends  that  the  de- 
ceased was  not  employed  In  a  manufactur- 
ing establishment  such  as  the  factory  act 
contemplates.  The  act  contains  the  follow- 
ing provision :  "Manufocturlng  establish- 
ments, as  those  words  are  used  in  this  act, 
shall  mean  and  Include  all  smtiters,  oil  re- 
flnerlea,  cement  works,  mills  of  every  kind, 
machine  and  repair  shops,  and.  In  addition 
to  the  foregoing,  any  other  kind  or  character 
of  manufacturing  eetablishmeDt,  of  any  na- 
ture or  descriptl<m  whatsoever,  wherein  any 
'natural  products  or  other  articles  or  mater- 
ials  of  any  kind.  In  a  raw  or  unfinished  or 
incomplete  state  or  condition,  are  converted 
Into  a  new  or  Improved  or  different  form." 
Gen.  Stat  1909,  |  4682. 

The  defendant  i»  a  railway  corporation 
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engaged  In  the  transportation  of  persona  and 
property  for  hire  in  this  and  in  oth^r  states. 
It  maintains  at  the  city  of  Parsons,  where 
the  casualty  occurred,  roundhouses,  machine 
shops,  repair  shops,  and  the  carp«iter  shop 
in  question,  for  the  promotion  of  its  corpo- 
rate purposes.  The  carpenter  shop  Is  a  sep- 
arate building  and  contains  turning  lathes, 
planing  machines,  boring  machines,  miter- 
Ing  and  morticing  machines,  circular  saws, 
ahd  other  machinery,  all  operated  by  elec- 
tricity. In  this  shop  lumber  Is  sawed  and 
otherwise  converted  into  proper  forms  for 
mold  patterns,  frames  for  concrete  work, 
repairs  on  buildings,  and  divers  other  uses. 
Under  these  circumstances,  the  shop  is  dear- 
ly embraced  within  the  statutory  definition 
of  a  mannfactnrlng  estaUlshment  Caspar 
V.  Lewln,  82  Kan.  604.  109  Pac.  657. 

It  la  urged  that  a  manufiictarbig  estab- 
lishment is  one  in  which  things  are  made  for 
Bale  and  not  for  the' use  of  tlie  manufactnr- 
er  hlmsell  It  has  become  the  costom  In 
many  Indnstiles  to  maintain  manufacturing 
departments  for  the  ivodactlon  of  articles 
essential  to  the  conduct  of  the  main  business, 
wUch  may  be  quite  remote  from  mannfac- 
tnrlng.  Thus,  growers  of  fruit  in  very  large 
quantities  fireqnoitly  mannfactnre  th^  own 
packing  boxes.  Aa  establishment  main- 
tained for  this  purpose  Is  as  much  a  mann- 
facturlng  establishment  aa  if  it  were  a  dis- 
tinct and  separate  «iterprtee;  'Stm  statute 
concmis  itself  with  labor  conditions  and  not 
with  the  destination  of  prodncts,  and  who- 
evet  sets  up  an  establishment  of  the  ctiarac- 
ter  defined  by  the  statute,  whether  the  man- 
ntactnred  article  be  designed  for  his  own 
consumption  or  use  or  not,  must  safeguard 
his  workmen  In  the  manner  prescribed  or 
suffer  the  penalty.'  For  the  same  reason  It  Is 
not  material  whether  manufacturing  be  the 
principal  occupation  of  the  owner  or  operator 
of  a  manufacturing  establishment  or  be  mere- 
ly incidental  to  some  other  business.  For 
some  purposes  thematter  might  be  Important. 
Thus,  If  the  question  iwere  one  of  taxation, 
the  defendant  should  be  classified  as  a  rail- 
road company  and  not  as  a  manufacturer. 
But  if  a  company  engaged  In  transportation 
maintain  a  manufacturing  establishment  for 
the  better  or  more  economical  conduct  of  its 
affairs,  it  falls  within  the  purview  of  the 
factory  act  the  same  as  If  that  were  its 
chief  business.  On  the  same  principle  it  is 
of  no  consequence  what  the  charter  powers 
of  a  corporation  may  be  If  It  in  fact  owns 
or  operates  a  manufacturing  establishment 

The  petition  did  not  allege  that  It  was 
practicable  to  guard  the  saw,  and  it  Is  said 
that  a  demurrer  to  It  should  have  been  sus- 
tained for  that  reason.  The  statute  provides 
as  follows:  "In  all  actions  brought  under 
and  by  virtue  of  the  provisions  of  this  act, 
it  shall  be  sufficient  for  the  plaintiff  to  prove 
in  the  first  Instance,  in  order  to  establish  the 
liability  of  the  defendant;  that  the  death  or 


injury  complained  of  resulted  In  conseqnence 
of  the  failure  of  the  person  owning  or  ope- 
rating the  manufacturing  establishm^t 
where  such  death  or  injury  occurred  to  pro- 
vide said  establishment  with  safeguards  as 
required  by  this  act,  or  that  the  failure  to 
provide  such  saf^ard  directly  contributed 
to  sncli  death  or  injury."  Geo.  Stat  1909,  I 
4681. 

[S]  Since  it  Is  not  necessary  for  a  plointlir 
to  extend  his  proof  in  the  first  instance  to 
the  subject  of  the  practicability  of  safe- 
guards (Caqiar  t.  Lewin,  82  Kan.  601,  109 
Pac.  657})  it  is  not  necessary  that  he  ad- 
vance an  issue  on  the  subject  In  the  petition. 
When  It  is  alleged  and  proved  that  the  in- 
jury complained  of  resulted  wholly  or  par- 
tially from  the  failure  to  provide  a  safe- 
guard required  by  the  statute^  the  practic- 
ability of  mcSi  safbgnard  is  assomed  vnleM 
proof  to  the  contrary  be  produced. 

[4]  On  cross-examination  of  some  of  tbe 
plaintiff's  witnesses,  testimony  was  eUcitcd 
showing  doubt  in  the  minds  of  those  witneas- 
es  regarding  the  pradlcablUty  of  safesoard- 
Ing  tlie  saw.  For  inresuit  purposes  it  may 
be  said  that  there  was  positive  proof  that  It 
was  not  practicable  to  do  so.  It  Is  argued 
that  the  plaintiff  should  then  hare  introdne- 
ed  the  f^tlmony  of  witnesses  to  the  am- 
trary.  This  was  not  necessary.  The  saw 
was  12  Inches  in  diameter  and  was  fastened 
to  a  stationary  frame  90  inches  in  helgli^ 
corned  with  a  table  3  feet  wide  bjiA  6  fleet 
long,  made  of  24nch  oak  timber.  The  saw 
protruded  through  a  slot  In  the  table  and  to 
a  height  of  four  inches  above  it  The  saw 
was  used  for  ripping  lumber,  and  on  one  side 
of  It  was  an  adjustable  guide  for  the  pur- 
pose of  regulating  the  width  of  pieces  to  be 
produced.  On  the  day  of  the  injury  three 
men  were  worhlng  at  the  saw  lipping  lO* 
foot  boards  into  strips  2  Inches  wid&  Bubb 
would  press  a  board  against  the  saw,  which 
revolved  toward  him.  Another  man  would 
bold  the  board  against  the  guide,  and  the 
third  man  would  take  the  two  pieces  which 
came  from  the  saw  and  walk  tuickwarda 
with  them  until  the  board  was  ripped  ita  en- 
tire length.  The  2-inch  piece  would  tiien  be 
thrown  to  one  side  and  the  remainder  of  the 
board  would  be  passed  back  for  another  oper- 
ation of  the  same  kind.  Just  as  a  board  Left 
the  saw  the  offbearer  stumbled.  The  2-inch 
piece  came  in  contact  with  the  unguarded 
saw  which  seized  it  and  hurled  a  broken  por- 
tion of  It  like  a  Javelin  against  Bubb's  breast 

The  foregoing  description  of  the  saw  and 
its  accessories,  of  the  method  of  TtOmg  It, 
and  of  the  danger  to  be  apprehended  from 
It,  given  by  several  witnesses,  constituted 
evidence  bearing  directly  upon  the  question 
whether  or  not  a  guard  could  be  InstaUed 
which  would  protect  workmen  without  sub- 
stantially impairing  the  usefulness  of  the 
tooL  No  expert  testimony  on  the  subject  was 
required.   It  takes  sacb  slight  Invention  tv 
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provide  a  guBLtH  for  a  saw  of  tUs  kind,  and 
saw  BhteMB,  gnarda,  and  screens  are  now  so 
oommon  Uiat  a  jjoy  mlglit  well  regard  testl- 
nH>n7  that  tbesy  are  not  practicable  as  more 
derogatory  to  tbe  witness  giving  It  than  to 
those  appliances. 

The  petition  was  based  upon  the  factory 
act  alone.  Ko  attempt  was  made  to  state  a 
caose  of  action  for  failure  to  famish  a  safe 
place  to  work,  or  safe  appliances  with  which 
to  work.  Therefore,  the  defenses  of  as- 
sumption of  risk  and  contrlbntory  negligence 
on  the  part  of  the  deceased,  which  the  de- 
fendant tried  to  Interpose,  were  not  avail- 
able, and  the  constitutionality  of  the  fiictory 
act,  which  the  def«idant  attacked,  is  no 
longer  an  open  qaesUon  in  this  conrt.  Cas- 
par V.  Lewln,  82  Kan.  004,  109  Pac.  657. 

The  principal  qaestlons  discussed  above 
were  raised  in  many  ways  and.  are  argaed 
by  the  defendant  from  many  points  of  view, 
bnt  enough  has  been  said  to  dispose  of 
tbem. 

The  Judgment  of  the  district  court  Is  af- 
firmed.  All  the  Justices  concnntng. 

<S»  Kan.  »1) 

POLLEY  T.  KANSAS  CITY  OIL  CO. 
(Sapreme  Conrt  of  Kansas.   April  12,  1918.) 

(ByUalmt      tiks  Oaurt.) 
WiTnsssBS  (I  268*)  —  Ckoss-Ezakination — 

ACCIDEITT. 

UpoD  the  crosfl-exatnination  of  a  witness 
In  a  trial,  the  examiner  has  tbe  right  to  ask 
questions  to  test  the  knowledge  of  the  witness 
concerning  the  matters  with  reference  to  which 
he  has  testified  or  to  elicit  evidence  favorable 
to  the  examiner's  aide  of  tbe  case,  provided 
such  questions  are  not  otherwise  objectionable. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent.  Dig.  H  931-948.  959;  Dec  Dig.  |  268.*] 

Appeal  from  Court  of  Conmon  Pleas,  Wy- 
andotte County. 

Action  by  James  A.  Policy  against  the 
Kansas  City  OU  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

C.  A.  Blssett,  (tf  Kansas  Qty.  Mo.,  and 
Angevlne,  Cnbblson  &  Holt,  of  Kansas  City, 
Jian.,  for  appellant  James  P.  Getty,  of 
Kansas  Cl^,  Kan.,  for  appellee. 

8MITU,  J.  This  action  was  brought  by 
the  appellee  to  recover  from  the  appellant 
corporation  damages  for  personal  injuries 
received  In  the  fall  of  a  platform  upon  which 
he  was  standing  while  engaged  In  painting  a 
building  for  the  anpellant 

The  petition,  In  part,  was  as  follows: 
"That  the  platform  or  scaffold  was  erected 
against  the  side  of  said  building  at  the  height 
of  about  twelve  feet  in  the  following  man- 
ner :  That  certain  brackets  or  supports  were 
conatmcted  by  fastening  two  pieces  of  plank 
or  timber  together  In  the  form  of  a  right  an- 
gle, one  arm  of  said  angle  bpttig  about  three 
feet  long,  and  the  other  bulug  about  four  feet 
long,  and  then  faetcnlog  a  board  on  each 


side  of  said  first  two  planks  w  timbers,  ez- 
t^idlng  to  a  point  near  the  outside  end  of 
the  i^rt  arm  of  said  right  angle,  diagonally 
down  to  a  point  on  the  long  arm  of  said 
rl^t  angle,  and  about  five  or  six  feet  below 
the  point  where  said  arms  of  said  right  an- 
gle were  ctmnected.  That  the  long  arms  of 
said  bratdcets  were  lOaced  In  a  vertical  posi- 
tion against  the  side  <tf  said  building,  tbe 
short  arms  of  said  brackets  projecting  out  at 
right  angles  fsom  the  said  bulldloc,  the  said 
brackets  being  secured  and  supported  by  an- 
other piece  of  timber  or  plank  being  first  In- 
serted between  the  two  braces  and  against 
the  point  where  the  short  and  long  arms  of 
said  right  angle  were  fastened  together ;  the 
other  end  of  said  plank  resting  on  the  ground 
In  such  a  manner  as  to  brace  and  hold  said 
bra<±et8  against  said  building.  That  said 
brackets  or  braces  were  not  fastened  to  the 
sides  of  said  building,  and  were  held  in 
place  solely  by  the  last-mentioned  plank  rest- 
ing on  the  ground.  That  the  said  defendant 
in  disregard  of  its  dn^  to  furnish  the  plain- 
tiff a  reasonably  safe  place  to  work  negli- 
gently and  carelessly  omitted  to  properly 
place  said  braces  or  supports  upholding  said 
braAets  or  to  secure  the  en^  of  said  brace 
timbers  upon  the  ground.  That  by  reason 
thomtf  the  said  scaffold  was  weak,  defective, 
and  wholly  unQt  for  the  purpose  for  which 
It  was  used  by  the  defendant  by  reason 
whereof  at  tbe  time  aforesaid  wben  the 
plaintiff,  in  pursuance  of  the  orders  and  di- 
rections of  the  said  superintendent,  went  up- 
on said  scaffold,  the  said  braces  slipped  or 
sank  into  the  grotud  or  loosened  in  such  a 
manner  that  the  said  brackets  were  permit- 
ted to  and  did  fall,  permitting  said  scaffold- 
ing to  fall  to  the  gronnd,  whereby  plaintiff 
was  caused  to  fall  and  drop  with  said  scaf- 
fold and  was  injured.  That  plaintiff  was 
dama^  by  the  fall  In  the  amount  of  $2,000. 
for  which  sum  he  prays  judgment" 

The  answer  of  appellant,  after  a  general 
denial,  was.  In  part  as  follows:  "That  said 
Injury  complained  of  by  the  plaintiff  In  his  pe- 
tition, if  any  Injury  there  was,  was  caused  by 
the  fault  and  negligence  of  the  plaintiff  him- 
self, and  not  by  any  act  or  omission  on  the 
part  of  this  defendant  For  a  third  and  fur^ 
ther  answer  and  defense,  this  defendant  says 
that  tbe  Injuries  of  the  plaintiff.  If  any  such 
there  wera^  were  the  result  of  the  usual  and 
ordinary  risks  of  the  budness  In  whidi  the 
plaintiff  was  mgaged,  and  that  all  of  the 
risks  and  danger$  of  said  employment,  to- 
gether with  the  risks  and  dangers  of  being 
injured  la  the  manner  in  which  tbe  idalntifl 
was  injured,  were  opok  and  obvious,  and 
were  well  known  to  the  pUdntUC,  or  by  the 
exercise  of  ordinary  care  and  prudttice 
should  have  been  known  to  Uie  plaintiff,  and 
said  plaintiff  assumed  suA  risks  and  dan- 
gers as  a  part  of  his  employment  For  a 
fourth  and  further  defense  to  the  petition 
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filed  herein  the  defendant  says  that,  If  the 
plaintiff  was  tnjnred  at  the  time  and  place 
mentioned  la  bis  petition,  hls  lnjorlea  were 
caused  by  and  thiongh  the  negligence  of  a 
fallow  serrant"  The  reply  was  a  general 
denial. 

In  accordance  with  the  petition,  the  ap- 
pellee tried  the  case  on  the  theory  that  it 
was  the  duty  of  the  appellant  to  fnmish  him 
a  safe  place  to  work,  and  by  reason  of  the 
failure  to  do  so  he  fell  and  was  Injnred,  and 
was  eatitled  to  damages.  The  form  and  de- 
scription of  tlie  serwal  parts  of  the  platform 
or  scain)ld  as  set  forth  In  the  petition  is  tn 
accord  with  the  evidence,  In  which  Uiere  was 
no  conflict  In  this  respect 

On  the  part  of  the  appellant,  the  case  was 
tried  on  the  theory  that  the  appellant  fox^ 
nlahed  Hie  appellee  and  his  fellow  laborers 
all  necessary  material  to  make  the  scaffold, 
whldi  app^ant  dalma  was  a  very  simple 
matter,  and  that  th^  undertook  to  and  did 
make  tbelr  own  j^es  to  woA  without-  any 
snperlntoidence ;  that  the  appellee  and  hiS 
feUow  latwrers  had  several  days  of  experi- 
ence In  putting  ap  this  and  like  scaffolds  for 
painting;  that  the  appellee  and  his  fellow 
laborers  were  guilty  of  negligence  in  putting 
up  the  scaffold  from  which  he  f^;  and  that 
the  appellant  was  not  responsible  for  any 
damages  which  may  bave  resulted  therefrom. 
The  scaffold  from  which  the  appellee  fell  was 
one  of  several  of  like  pattern  before  describ- 
ed used  In  painting  the  buildings.  Three  or 
more  of  the  brackets  sut^orted  planks  which 
were  placed  on  top  of  the  upper  arm  of  the 
right  angle  to  form  a  floor  upon  which  the 
painters  stood. 

The  principal  allegation  of  error  on  the 
trial  is  based  upon  the  rulings  of  the  court 
in  sustaining  objections  to  questions  pro- 
pounded to  the  appellee  as  a  witness  on 
cross-examination.  A  number  of  similar 
platforms  were  used  upon  this  and  other 
buildings  which  were  being  painted,  and  the 
appellee  testified  that  he  had  been  at  thla 
work  for  some  days,  had  seen  the  platforms 
«:«cted,  and  had  assisted  In  lowering  the 
one,  upon  which  he  worked,  as  occasion  re- 
quired. He  had  also  testified  that  he  and 
two.  fellQW  workmen  were  1^  to  erect  a 
platform  upon  which  they  were  to  work  on 
the  morning  of  the  accident,  and  that  about 
the  time  they  l>egan  to  erect  the  platform  he 
left  the  place,  and  went  some  distance  for 
water  to  drink. 

On  aross-examiuation  he  was  asked  the 
following,  and  other,  questionB:  "Q.  Now, 
you  stated,  I  brieve,  that  you  had  worked 
on  that  scaffold,  arranged  with  these  bra<^- 
ets  and  supports  for  painting  eight  or  tea 
tanks?  A.  Yes.  Q.  It  was  this  same  scaf- 
fold or  the  same  character  of  scaffold  yon 
used  in  painting  tanks  that  yon  were  using 
at  the  time  you  were  hurt?  A.  Tes;  I  think 
they  was  the  same  ones.  Q.  During  the 
time  you  would  be  painting  on  the  tanks, 


would  the  scaffold  be  lowered  from  time  to 
time?  A.  We  would  take  it  down  and  loww 
it"  The  appellee  was  then  asked  the  fol- 
lowing question,  to  which  objection  was  made 
as  Immaterial,  and  the  objection  was  sus- 
tained: "Q.  Just  teU  how  that  would  be 
don^  to  lower  it?"  Then  followed  the  tcA- 
lowing  questions  and  answers:  Wm 
yon  ever  present  when  they  were  putting 
up  or  taking  down  any  of  the  scaffolds  at 
any  of  the  tanks  or  buildings  during  tbe 
dght  or  ten  days  you  were  there  helping  to 
paint  tanks  and  buildings?  A.  Yes,  dr;  I 
was  there.  Q.  IHd  you  see  the  men  put  up 
the  scaffolds  and  take  them  down?  A.^Yee, 
sometimes  I  bad.  Q.  Did  you  help  at  any 
times  In  doing  anything  toward  putting  up 
the  scaffolds?  A.  Well,  I  helped  lay  the 
boards  on  them.  Q.  Did  you  ever  help  put 
up  any  of  the  supporting  two  by  fours?  A. 
Na  Q.  Did  you  ever  see  them  put  up?  A. 
Yes;  I  seen  them  put  up.  Q.  Who  was  that 
at  these  various  times  that  erected  the  scaf- 
folds? A.  When  we  was  there  on  the  bill, 
you  mean,  painting  tanks?  Q.  Yes.  A.  My 
father.  Q.  And  who  else?  A.  Well,  there 
was,  sometimes  Bill  Hlller  would  be  up 
there  with  us  and  be  another  fellow  or  two 
up  there;  sometimes  there  would  l>e  only 
three  of  ua,  sometimes  two  of  us.  Q.  Did 
you  ever  help  your  father  in  putting  the 
scaffolds  up?  A.  I  helped  lay  boards  on  It 
Q.  Now,  at  those  times,  when  you  helped 
lay  the  boards  across  the  brackets,  bow  were 
the  supporting  two  by  fours  set?  A.  Set  Just 
like  I  told  you  awhile  ago,  as  near  as  I  can 
teU  you.  Q.  How  Is  that?  A.  They  were 
up  against  In  that  there  like  that  (Indicat- 
ing on  model),  and  then  leaning  against  the 
ground.  Q.  What  was  against  the  ground? 
A.  The  two  by  four.  Q.  Just  resting  on  the 
ground  you  mean?  A.  Yes;  there  was  the 
end  of  it  sticking  down  on  the  ground.  Q. 
Did  yon  see  your  father  or  one  of  the  men 
help  erect  this  scaffold,  where  you  were 
hurt?  A.  Oh,  no;  he  never  helped  tbem  at 
alL  Q.  Who  put  that  up?  A.  A  feUow  by 
the  name  of  Fletcher  and  Bill  Hlller.'*  Tbe 
following  qu«stl<m  was  asked  and  objected 
to,  and  the  objection  sustained:  "Q.  Was 
that  set  up  the  same  as  tbe  rest  of  them, 
with  the  two  by  fours  resting  on  the 
ground?"  Other  questions  were  asked  as 
follows:  "Q.  Did  you  say  you  helped  take 
down  the  scaffolds  at  times?  A.  Yes;  I  h^p- 
ed  take  them  down.  Q.  How  many  times 
did  you  help  take  this  same  kind  of  scaffold- 
ing down?  A.  I  couldn't  say.  Q.  As  many 
as  half  a  dozen  times?  A.  No;  I  don't  be- 
lieve I  have.  Q.  Three  or  four  times?  A. 
Weill  something  Uke  that"  After  the  ap- 
pellee had  testified  that  he  had  gone  for 
water,  he  was  asked:  'H2.  Where  was  Q» 
scaffolding  at  that  time,  when  you  started 
for  water?"  The  question  was  objected  to 
as  immaterial  and  not  proper'  cross-ezatnina- 
tion,  and  the  obJectl<ni  was  sustained.  Also: 
"Q.  How  far  had  jrou  got  along  putUiv  iqt 
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the  scaffold  when  yon  went  for  Uie  bndtet 
of  water?  (Objected  to  and  the  <^}ectIon 
sustained.)  Q.  Do  you  know  how  the  scaf- 
fold waa  put  up  on  the  sonth  aide?  A.  I 
don't  know.  Q.  Yon  were  there  while  they 
were  putting  It  np,  weren't  you?  (Object- 
ed to  as  argnmentatir^  and  objection  sus- 
tained.)" 

It  appears  f^om  the  ondiepated  eridmce 
that  all  the  material  for  the  scaffold  was  at 
hand;  that  for  some  time  previous  the  work- 
men had  all  been  setting  np  and  taking 
down  scaffolds,  and  that  it  was  a  very  sim- 
ple <q>eratl(Hi,  via.,  to*  pnt  the  brackets 
against  the  side  of  the  building,  to  put  in  a 
scantling  for  a  brace  to  hold  it  up  and  a 
brace  to  k^ep  it  from  swerving  sideways, 
and  a  stake  at  the  foot  of  the  brace  to  keep 
it  from  slipping;  that  this  ^as  as  much  a 
part  of  their  work  as  was  the  painting;  that 
appellee  had  r^>eatedly  assisted  or  at  least 
had  been  present  at  the  putting  up  and  tak- 
ing down  of  similar  scaffolds,  and  that  no 
expert  skill  or  knowledge  of  superintendence 
was  required;  and  that  they  were  simply 
'  fixing  a  place  to  work  by  an  ordinary  and 
well-known  contrivance. 

The  app^ee  teatifled  that  be  wmt  away 
for  water  about  the  tiipe  the  other  two  work- 
men commenced  to  remove  and  put  np  the 
scaffold.  The  appellant  on  cross-examina- 
tion asked  questions  to  show  the  appellee's 
knowledge  in  regard  to  putting  up  the  scaf- 
fold, whether  the  work  had  commenced  be- 
fore he  went  for  the  water,  and  whether  It 
was  completed  when  he  returned— in  short, 
to  show  whether  he  knew  how  the  scaffold 
should  be  pot  UP,  and  how,  in  fact.  It  had 
been  or  waa  being  put  up.  Objections  were 
made  to  each  of  these  inquiries,  and  the 
court  auatained  the  objections.  We  think 
they  were  proper  and  material  questions  in 
determining  whether  or  not  he  participated 
in  tbe  negligence  of  the  other  two,  it  ap- 
pearing that  one  of  the  braces  that  rested 
upon  the  ground  waa  not  staked  and  waa 
set  upon  soft  ground  at  the  edge  of  a  ditch, 
and  the  brackets  had  not  been  side  braced. 
On  the  cross-examination  of  a  witness  the 
examiner  has  the  right  to  ask  proper  ques- 
tions tending  to  show  the  knowledge  of  the 
witness  concerning  the  matters  of  which  he 
has  testified,  or  t(/  elldt  evidence  concern- 
ing the  same  matters  favorable  to  bis  side 
of  the  case  If  the  questions  are  not  other- 
wise objectionable.  We  think  the  court  er- 
roneously limited  the  cross-examination  of 
the  appellee  as  a  wltneas  in  these  respects. 
If  the  plaintiff  had  notUng  to  do  with  the 
preparation  of  the  scaffold,  and  had  not  suf- 
flclMit  knowledge  or  experience  to  enable 
him  to  judge  of  its  safety,  the  fellow  servant 
rnle  Is  not  a  defense.  Henry  v.  Kaw  Boil- 
er Works,  87  Kan.  6T1,  129  Pac.  67. 

Tbe  judgment  la  reversed,  and  the  case  Is 
remanded  for  new  trlaL  All  the  Justices 
concurring. 


(89  Kaa.  SSS) 

BARTEXa  V.  SCHOOL  DIST.  NO.  118  et  aL 
(Supreme  Court  of  Kansas.   April  12,  1913.) 

Appeal  and  Ebbob  (|  lOlO*)— Review  of 

Evidence. 

Id  a  controversy  as  to  whether  parts  of 
a  buUdtag  were  provided  for  in  the  building 
contract,  or  were  extras,  it  appeared  that  the 
provisions  of  the  contract  respecting  them 
were  obscure  and  conflicting,  and  there  was 
oral  and  conflicting  testimony  as  to  tbe  Inter- 
pretadou  of  the  contract  by  tbe  parties,  and 
also  as  to  wtiat  was  done  under  it;  and  hence 
the  findings  of  the  trial  court  on  this  issue, 
whidi  are  supported  by  some  substantial  testl- 
mony,  cannot  be  disturbed  on  aweaL  although 
the  Supreme  Court  ni^t  have  reached  a  du- 
ferent  eondurion  In  an  orif^ual  investigation 
baaed  on  the  same  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  3979-3982,  4024;  Dec. 
Dig.  t  lOlO.*] 

Appeal  from  District  Court,  McPherson 
County. 

Action  by  H.  Bartels  against  School  Dis- 
trict No.  lis  and  others.  Judgment  tax 
^alntlfl,  and  O.  W.  De  Lano  and  others  ap- 
peaL  Affirmed. 

J.  S.  Simmons,  of  Hutchinson,  and  Frank 
O.  Johnscm,  of  McPherson,  for  appellants: 
Hettinger  ft  Hettinger,  of  Hutchinson,  for 

appellee. 

JOHNSTON,  a  J.  This  action  waa  brought 
by  H.  Bartels  to  recover  a  judgment  for 
material  furnished  to  C.  W.  De  Lano,,  as  con- 
tractor, to  be  used  In  the  erection  of  a  six- 
room  schoolhouse  for  school  district  No.  118 
in  McPherson  county,  and  to  oiforce  a  me- 
chanic's lien  therefor.  The  United  States 
Fidelity  &  Guaranty  Company  of  Baltimore 
which  gave  a  bond  for  the  faithful  per- 
formance of  the  contract  by  De  Lano,  waa 
made  a  party.  Other  parties  came  In  and 
claimed  liens  for  lat>or  and  material,  but  the 
rulings  and  decisions  on  these  claims  are 
not  in  controversy  now.  De  Lano  failed  to 
finish  the  bulldii^  in  accordance  with  his 
contract,  and  the  school  district,  which  did 
complete  tbe  building,  asked  damages  ft>r 
the  failure  of  De  I^no  to  furnish  labor  and 
material  In  accordance  with  his  contract,  and 
also  for  the  penalty  spedfled  In  the  contract 
for  failure  to  complete  It,  to  wit,  a  day 
after  September  10,  1909,  until  October  1, 
1909,  and  $10  a  day  after  October  1,  1909, 
until  the  building  was  completed,  and  thta 
was  never  done  by  him. 

The  principal  controversy  between  the  par- 
ties grew  out  of  the  claims  of  De  Lano  for 
extra  compensation  for  work  and  labor  done 
upon  the  building,  and  which,  it  Is  claimed, 
were  not  included  In  the  contract  Tbe  court 
found  that  he  was  entitled  to  $23S.70  for 
extras  provided  by  him,  but  found  agalnat 
a  number  of  things  furnished  and  done  by 
him  which,  it  is  claimed,  were  outside  of  the 
contract   Of  the  claims  not  allowed,  there 
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are  but  two  about  which  appellants  dow 
complain.  One  Is  a  claim  for  fl,390  for 
vent  flues  and  stackB,  and  the  other  Is  |265 
for  gables  on  the  building.  In  their  appeal 
De  Lano  and  the  guaranty  company  Insist 
that  the  evidence  does  not  support  the  find- 
ings and  Judgment  of  the  court  In  the  prin- 
cipal or  general  contract,  which  was  execut* 
ed  on  May  1,  1009,  De  Lano  was  to  provide 
all  the  material  and  fnmish  all  the  labor  to 
erect  the  schoolbouse,  excluding  the  plant 
for  the  heating  and  Tentllatlon  of  the  build- 
ing, for  which  he  was  to  receive  J$9,809.50. 
lo  the  second  contract,  executed  on  July  3, 
1900,  Lewis  A  Kitchen,  as  well  as  De  Lano, 
agreed  to  provide  for  a  heating  and  ventilat- 
ing plant  In  accordance  with  plans  and  spec- 
ifications which  were  ];>rovlded.  They  were 
to  furnish  all  the  materials  and  do  all  the 
work  In  installing  a  gravity  furnace  system 
of  heating  and  ventilation  for  $1,400,  $1,200 
of  which  was  for  heating,  and  $200  of  the 
amount.  It  was  stipulated,  was  for  the  brick- 
work of  the  vent  stack  and  vault  for  a  dry 
closet  system. 

There  Is  confusion  and  conflict  In  the  stip- 
ulations of  the  contract  as  to  the  vent  flues 
and  stadcs,  which  are  referred  to  In  the  gen- 
eral as  well  as  In  the  heating  contract.  In 
the  general  contract  there  Is  a  provision  that 
the  buUdlng  is  to  be  completed  according 
to  the  plana  and  specifications,  except  as  to 
beating  and  ventilating  and  some  other  items 
that  are  enumerated,  and  appellants  insist 
that  everything  furnished  and  done  toward 
the  flues  and  stacks  by  the  contractor  con- 
stituted a  part  of  the  heating  and  ventllatii^ 
system,  and  were  extras  which  should  have 
been  allowed  by  the  trial  court.  'The  Auea, 
cblmn^s,  and  other  brickwork  were  provid- 
ed for  In  the  plans  and  speclScatloiia  of  the 
general  contract;  and  in  the  second,  or  heat- 
ing, otmtract,  which  was  signed  by  De  Lano, 
it  was  expressly  stated  that  the  building  ol 
the  fluea  and  stacks  devolved  upon  De  lano. 
Alttiongfa  he  testified  that  be  did  not  under- 
stand that  th^  were  Included  In  his  con- 
tract, he  appears  to  have  interpreted  It  as 
including  thou,  because^  before  the  beating 
contract  was  made,  he  had  began  the  con- 
struction of  the  building,  and  was  carrying 
up  the  flues  and  stacks  with  the  walls  of 
tlie  boUdiBg.  That  he  regarded  tliem  aa  a 
part  of  ilia  general  contract  Is  also  indicated 
by  the  fact  that  lie  did  not  then  idaim  them 
to  be  extra,  nor  have  tlieir  value  approved 
In  advance  by  the  architect  and  the  owner, 
as  the  contract  provided.  There  was  con- 
siderable oral  testimony  that  the  parties  act- 
ed and  treated  the  flues  and  states  as  part 
of  the  contract,  and  that  when  the  second, 
or  heating,  contract  was  made  the  architect 
and  De  Lano,  upon  Inquiry,  stated  to  mem- 
bers of  the  school  board  that  everything  was 
Included  In  the  contract  Another  reason 
why  the  flues  and  stacks  were  not  regarded 
to  be  a  part  of  the  heating  plant  is  that  the 


cost  of  them  about  equaled  the  price  paid 
for  the  entire  furnace  and  heaUng  plant  pro* 
vlded  for  In  the  second  contract 

As  to  the  gable  which  was  claimed  to  be 
an  extra,  there  was  testimony  that  a  gable 
placed  in  the  roof  was  not  shown  upon  one 
of  the  plans  of  the  building.  The  gable  was 
shown,  however,  on  three  of  the  plans,  but 
appears  to  have  been  omitted  from  what  is 
called  the  roof  plan.  There  is  testimony  to 
the  effect  that  at  one  time  It  was  the  sub- 
ject of  discussion  with  the  members  of  the 
board,  who  Insisted  tliat  It  was  included  In 
the  contract  and  the  result  was  that  the 
contractor  made  a  pencil  correction  on  the 
roof  plan  and  put  it  In  the  bnlldhig  wltbont 
having  it  approved  and  provided  for  as  an 
extra.  According  to  one  of  the  witnesses 
the  plan  was  corrected  by  De  Lano  and  the 
lumber  cut  for  the  gable  before  any  qnestlon 
was  raised  about  the  omission,  and  before 
any  claim  was  made  that  It  was  not  included 
In  the  contract;  but  this  is  denied  by  De 
Lano. 

It  thus  appears  that  there  is  a  conflict  in 
the  oral  testimony  as  to  the  Interpretation 
which  the  parties  placed  upon  the  contract 
on  tKith  items  for  extras  as  well  as  a  con- 
flict of  testimony  as  to  what  was  done  under 
the  contract  In  this  state  of  the  case  the 
flnding  of  the  court  that  the  so-called  extras 
were  not  intended  to  be  Included  in  the  con- 
tract or  treated  by  the  parties  as  extras  la 
binding  on  this  appeal. 

Appellants  ask  this  court  to  examine  the 
evidence  independent  of  the  prior  adjudica- 
tion of  the  trial  court,  upon  the  theory  that 
It  Is  principally  a  construction  of  the  contract 
and  the  spectflcations  included  In  it,  ex- 
plained by  undisputed  oral  testimony.  This 
may  be  done  where  all  of  the  evidence  as  to 
the  controverted  points  is  in  writing,  and 
BO,  too,  may  findings  be  reviewed  and  set 
aside  on  appeal,  where  there  Is  no  substan- 
tial testimony  to  support  them.  H&k,  bow- 
ever,  there  Is,  as  we  have  seen,  oral  testi- 
mony of  a  conflicting  character  on  the  vital 
points  in  tlie  case,  and  the  findings  of  the 
trial  court,  based  on  such  a  conflict;  cannot 
he  disturbed  on  anieel,  even  it  tUs  court 
might  have  reached  a  different  condudon  In 
an  original  Inveatigatioa  of  the  same  toti- 
mony.  Counsel  dte  Belknap  v.  Sleetli,  77 
Kan.  lei,  93  Pac.  680,  as  an  authority  for  an 
original  consideration  of  the  testimony  In 
this  case,  but  there  all  of  the  material  tee- 
tlmony  was  In  writing.  One  witness  testified 
orally,  but  his  evidence  was  upon  a  point 
that  was  not  material  to  the  controversy, 
and  the  case  was  presented  in  this  court  sub- 
stantially as  it  was  in  the  district  court- 
In  this  case  there  was  competent  oral  evi- 
dence tending  to  support  the  findings  of  the 
trial  court  It  w*as  its  province  to  weigh  the 
evidence,  settle  the  conflicts  in  It,  and  draw 
all  reasonable  inferences  therefrom,  and  to 
set  aside  its  findings  because  this  court  wmt 
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of  opinion  tb«t  the  preponderance  ot  the 
evidence  was  agalnat  tb^  would  be  a  vsor- 
patloa. 

There  appears  to  be  stibstantlal  and  suffl- 
eient  evidence  to  sustain  the  findings  of  the 
conrt,  and  Its  Judgment  will  therefore  be  af- 
firmed.  All  the  Justices  concurrlni^ 


(»  Kan.  209) 

ATCHISON.  T.  &  S.  r.  RT.  CO.  t.  BOARD 
or  COM'RS  OF  MBOSHO  COUNTX 
et  aL 

(Snpreme  Conrt  of  EansaB.   April  12,  1913.) 

(SvUa^  hp  ike  Court.) 
Statdtes  (i  76*)— GoNSTiTunoHAiJTT— Spe- 
cial ACT. 

Chapter  88  of  Lawa  of  1907.  nnrport- 
Ukg  to  amend  section  1  of  chapter  88  of  the 
Laws  of  1906,  relatinc  to  the  boilding  of  cer- 
taia  bridges  in  Neosho  county,  is  a  special 
ac^  the  purpose  of  which  couu  be  effected  by 
a  general  law,  and  must  therefore  be  held  to 
be  repngnant  to  section  17  of  article  2  of  the 
ConstitatioQ,  although  the  act  which  it  pur- 
ports to  amend  is  a  valid  special  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |{  77H-78%;  Dec  Dig.  !  76.*1 

Appeal  from  District  Court,  Neosho 
County. 

Action  by  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company  against  the  Board  of 
Gonnty  Comndasionera  of  Neosho  Goun^  and 
«tliers.  Judgment  for  defendants,  and  plain- 
tiff appeals.  Berersed. 

Wm.  B.  Smith,  O.  J.  Wood,  and  A  A 
Scott,  all  of  Topeka.  for  appellant  B.  W. 
Grant,  of  Erie,  for  appellees. 

JOHNSTON.  G.  J.  The  oommlssloners  of 
Neoebo  county  lerled  a  tax  upon  the  prop- 
erty In  the  county  to  pay  for  certain  bridges, 
which  were  bnllt  in  pursuance  of  the  au- 
thority given  by  chapter  88  of  the  Laws  of 
1907.  The  appellant,  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company,  challenged 
the  legality  of  the  tax  levied  against  Its 
property  for  that  purpose,  and,  baring  paid 
the  same  under  protest,  brought  this  action' 
to  recover  $690.52,  the  amount  of  the  bridge 
tax.  Upon  a  demurrer  to  its  petition  the 
trial  conrt  held  that  the  tax  was  valid,  and 
from  Its  decision  an  appeal  was  taken. 

The  right  of  recovery  depends  upon  the 
ralldlty  of  the  act  under  which  the  tax  was 
leTled.  The  ground  of  attack  is  that  the  act 
is  special  legislation  and  repugnant  to  sec- 
tion 17  of  article  2  of  the  Constitution.  It 
applies  only  to  Neosho  county,  and  only  pur- 
ports to  affect  three  of  the  bridges  of  that 
county.  It  is  obriously  special  In  its  na- 
ture, and  It  is  undoubtedly  a  case  In  which  a 
general  law  could  be  made  applicable.  Coun- 
sel for  appellee  concedes  the  contention  that 
the  act  Is  local  and  special  in  form  and  pur- 
pose, and  frankly  says  that  if  it  had  orig- 
inated since  section  17  of  article  2  of  the 
Constitution  had  been  amended  it  would  be 


clearly  Invalid.  It  Is  Insisted,  however,  that 
the  act  cannot  be  regarded  as  new  legisla- 
tion, but  merely  as  an  amendment  of  sec- 
tion 1  of  chapter  88,  Laws  of  1905,  and  that 
chapter  was  enacted  before  the  adoption  of 
the  amendment  of  1906,  which  gave  the 
courts  the  flnal  determination  of  the  ques- 
tion whether  a  general  law  was  applicable 
and  could  have  accomplished  the  purpose 
for  which  a  special  law  was  enacted.  It  has 
been  decided  that  this  constitutional  amend- 
ment is  prospective  In  its  operation  and  does 
not  apply  to  laws  enacted  prior  to  Its  adop- 
tion. State  V.  Cox,  79  Kan.  530,  99  Pac 
1128.  The  special  act  of  1905  must  there- 
fore be  treated  as  a  valid  law,  and  it  is  con- 
tended that  an  enactment,  confessedly  spe- 
cial In  its  nature,  may  at  this  time  be  added 
to  or  substituted  for  some  or  all  of  the  sec- 
tions of  a  valid  special  law  by  way  of 
amendment 

The  original  act  of  1905  provided  that 
three  bridges  should  be  erected  at  certain 
points  In  Neosho  county  at  a  cost  of  $6,000 
each.  To  obtain  funds  for  the  building  of 
the  bridges,  authority  was  given  to  the  coun- 
ty commissioners  to  levy  taxes  and  Issue 
warrants.  In  1907  the  first  section  of  the 
law  of  1905  was  taken  out  of  the  act,  and 
there  was  substituted  for  It  another  act, 
which  authorized  the  building  of  one  of  the 
bridges  at  a  cost  of  $12,000  and  each  of  the 
other  two  at  a  cost  of  $6,000.  It  thus  ap- 
pears that  a  change  was  made  in  one  of  the 
substantial  provisions  of  the  act,  and  the 
section  for  which  the  new  act  is  a  substitute 
was  expressly  repealed.  However,  it  is  Im- 
material to  what  extent  the  act  of  1907 
amends  that  of  1905,  or  whether  the  amend- 
ed act  la  to  be  inserted  In  and  treated  as  a 
part  of  the  former.  The  later  act  embodies 
new  legislation.  It  is  admitted  to  be  special 
legislation.  No  special  l^slation  is  excepted 
from  the  limitation  of  the  Constitution.  The 
effect  of  the  limitation  cannot  be  avoided  by 
dressing  special  legislation  In  the  garb  of 
an  amendment  to  an  earlier  act  We  have 
a  multitude  of  special  acts,  relating  to  a 
great  variety  of  subjects,  which  were  passed 
prior  to  the  recent  amendment  to  the  Con- 
stitution, and  If  it  were  held  that  these 
could  be  amended  by  special  legislation  the 
amendment  would  have  little  effect  The 
Ijeglslature  may  amend  statutes  by  sub- 
stituting one  provision  for  another,  whether 
cognate  or  not,  providing  the  new  provision 
comes  fairly  within  the  subject  expressed  In 
tbe  title  of  the  earlier  act  If  the  theory 
of  appellees  was  adopted,  it  would  be  comr 
paratlvely  easy,  therefore,  for  the  Legisla- 
ture to  achieve  Its  ends  In  great  part  by 
special  legislation,  and  In  that  way  defeat 
the  purpose  of  the  constitutional  restriction 
which  was  Intended  to  prohibit  the  doing  of 
anything  by,  a  special  act  which  -can  be  ef- 
fected by  a  general  law.  If  the  other  view 
were  taken,  it  would,  in  effect,  mean  that  the 
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Legislature  might  accompHsh  any  of  Its  pur- 
poses by  a  special  act.  Including  those  which 
could  be  effected  a  general  law,  providing 
they  were  dlsgolaed  as  amendments  of  ez- 
istlnf;  stntutes. 

That  the  purpose  aongbt  to  be  accomplish- 
ed by  the  special  act  In  question  can  be 
reached  by  a  general  law  Is  demonstrated  In 
Anderson  t.  CSond  County,  77  Kan.  721,  T36, 
95  Pac  583,  588.  It  was  there  said:  "To 
enact  a  general  law  on  the  subject,  giving 
to  boards  of  county  commissioners  In  every 
county  in  the  state  authority  to  build  or  re- 
move bridges,  appropriate  funds,  and  Issue 
bonds  to  meet  the  expense  thereof,  under 
each  restrictlona  and  limitations  upon  their 
authority  in  the  premises  as  the  Legislature 
may  deem  wise  and  salutary,  would  not  re- 
quire more  than  ordinary  skill  tn  the  sdence 
of  legislation." 

The  act,  being  special  legislation,  violates 
(he  constitutional  limitation;  and  hence  It 
famished  no  authority  for  tiie  levy  of  the 
bridge  tax  which  appellant  was  compelled 
to  pay. 

The  Judgment  will  therefore  be  reversed 
and  the  cause  remanded,  with  the  direction 
to  overrule  the  demurrer  to  the  petition  of 
appellant.  All  the  Justices  concurring. 


(89  Ku.  188) 

AABON  at  al  V.  HISSOUBI  ft  K.  TELB- 
PHONB  GO.t 

(Supreme  Court  of  Kaosas.   April  12,  1918.) 

(SyUaltut      ike  Oonrt,} 

1.  TKIXaSAPHS  AITO  Tklephoreb  (i  16*)— 
Un  or  PoLcs— Pbbbonax.  InjimEs— Cabi 
f^mutD. 

One  telephone  companv  which  seUs  to  an- 
other the  tight  to  mamtain  a  wire  upon  its 
poles  la  liable  for  an  injury  to  an  empioy6  of 
the  other  company,  who  la  himself  free  from 
fault,  which  is  occasioned  by  tbb  failure  of 
the  owning  company  to  use  reasooable  dili- 
gence to  keep  the  poles  in  such  condition  that 
they  can  be  used  inth  safety  la  the  customary 
manner. 

[Ed.  Notev— For  other  eases,  aee  TelcnaidiB 
and  Tdephones,  Cent  I  9;  Dec.  Dig.  { 
16.*] 

2.  TKUCOBAPHS  and  TELEPHOnSS  (I  15*)— 
TTsB  or  Poura— NiauaEncB— LiABiUTT. 

In  that  situation,  where  the  owning  com- 
pany for  the  purpose  of  Installing  a  new  set 
of  poles  has  stripped  Its  wires  from  the  old 
ones,  and  ah  employ^  of  the  other  company 
is  killed  while  removing  the  remaining  wire 
hr  the  breaking  of  a  pole  caused  by  a  weak- 
ness not  discoverable  by  mere  observation,  it 
Is  not  necessarily  relieved  from  liability  by 
the  fact  that  It  was  engaged  In  replacing  the 
eld  poles. 

[Ed.  Mote^For  other  cases,  see  Telecrapbs 
and  Telephonea,  Cent.  Dig-  I  9;  Dee.  Dig.  | 
IB.*] 

S.  TnwMUPHs  Aifo  TtaJEPBoms  (I  15*)— 
TTas  or  Pous— NaauaENCS— WAsmKa  or 
Dangeb. 

In  that  situation  a  general  warning  to  the 
workman  to  be  careful  while  removing  the 
wires  Is  not  necessarily  sufficient  to  relieve 


the  owning  company  from  further  respond- 

bUity. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephonea,  Cent  Dig.  I  9;  Dec  Dig.  I 
15.*] 

4.  TBLEQBAPHS   and  TsLEPHOlfBS    ({  IG*)— 

Use  or  Poles— Oontbibutobt  Neoligencb. 
In  that  situation  the  owning  company  is 
not  as  a  mattor  of  law  exempt  from  liability 
on  the  ground  that  the  workman  was  bound  at 
his  peril  to  ascert^  the  condition  of  the  pole 
before  climbing  it 

[Ed.  Note.— For  other  cases,  see  Telenaphs 
and  Telephones,  Cent  Dig.  I  9;  Dec  Dig.  | 
15.*] 

6.  Death  (|  99*)— DAifAGBs. 

Under  the  evidence,  an  allowance  of  |10,- 
000  to  the  parents  for  the  death  of  their  son 
la  held  to  have  been  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  CenL 
Dig.  H  12S-130;  Dec  Dig.  |  99.*1 

Appeal  from  District  Court,  Leavenwortli 

County. 

Action  by  Mlcliael  Aaron  end  Jeanette 
Aaron  against  the  Missouri  &  - Kansas  Tele- 
phone CouVMUiT.  Judgment  for  tfalntilTa^ 
and  defoidant  aj^MahL  Ifodtfled  and  af- 
firmed. 

Qleed,  Hunt  ft  Palmer,  of  Tc^ieka,  tor  ap- 
pellant John  T.  O'Eeefe  and  LeS  Bond, 
both  of  Leavenworth,  and  M.  N.  IfeNausb- 
ton,  of  Toi^ianoxle,  for  aroelleea. 

UASONt  3-  A  partnerrtiip  wbldi  was  con- 
ducting a  loos!  telephone  bnatneas  attadied 
a  wire  to  a  line  of  polea  of  the  Hlssoorl  ft 
Kansas  Telephone  Company  under  a  contract 
allowing  this  to  be  done  for  an  agreed  am- 
sideratlpn.  Tb»  owner  of  tbe  poles,  whldi 
will  be  spoken  of  as  the  tel^hone  company, 
was  Mgaged  in  rotladng  them  by  a  new  set. 
For  this  purpose  It  bad  a  crew  of  men  at 
work  removing  from  the  old  poles  all  of  Its 
own  wires  excepting  one,  which  was  describ- 
ed as  a  "dead"  wire.  Walter  Aanm,  in  the 
employ  of  the  partneraliip  reforred  to,  was 
fcdlowtng  this  crew,  and  removing  tlie  two 
remaining  wires.  For  this  purpose  he  climb- 
ed a  pole  from  wbldL.aU  but  tbeae  tffo  wlx«s 
had  been  removed.  He  took  one  off,  and  as 
he  loosened  tbe  other  the  pole  fell  wltb  liim. 
Inflicting  injuries  from  which  he  died.  His 
parents  sned  tbe  tel^hone  company,  alle^ 
ing  its  negligence  to  have  been  the  caaae  of 
his  death.  They  recovered  a  Judgmmt,  and 
the  defendant  appeals. 

The  defraidant  maintains  that  there  was  no 
evidence  of  any  negligent  act  or  omiasion  on 
Its  part  that  could  have  been  the  proxlnuto 
cause  of  the  injury.  The  injured  worlunan 
was  not  its  employ^,  and  Its  liability  cannot 
be  based  upon  principles  peculiar  to  the  re- 
lation oi  master  and  servant  The  plaintUEs 
contend  that  the  Injury  resulted  from  the 
neglect  of  two  duties  which  the  tel^bone 
company  owed  to  the  local  tel^hone  company 
and  its  employes,  to  keep  the  polea  in  auch 
condition  that  it  was  safe  to  dlmb  them  for 
any  purpose  connected  with  the  maintenance 
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of  the  teleidioBe  wlie  of  the  partnership,  mud, 
if  anr  of  tbem  were  In  aocb  condition  u  to 
make  this  nnsafef  to  give  a  nfllclait  waniF 
lug  of  that  fact. 

[1]  Itae  telephone  company  In  eeUing  the 
prlTUese  of  attaching  a  wire  to  iU  poles  by 
fair  imidicatloa  assomed  an  obligation  to  use 
reasonaUe  diligence  to  keep  them  In  such 
oondltltm  that  they  could  be  used  with  safety 
in  the  customary  manner;  and  tbU  obliga- 
tion Inured  to  the  benefit  of  the  employte  of 
the  local  company.  The  comiwny  owning  the 
poles  neoessarlly  knew  that  the  employ^  of 
the  other  ctnnpany  woold  make  use  of  the 
poles,  and  In  legal  cwtemplatlon  invited 
them  to  do  so;,  it  is  not  absolved  from  lia- 
bility by  the  want  of  contractual  relation 
with  tbooa.  The  case  Is  within  the  principle 
thus  stated:  "One  who  supplies  a  thing  for 
mcb  use  by  others  that  It  is  obvious  that 
any  defect  will  be  likely  to  result  in  injury 
to  thoBe  80  using  It  is  liable  to  any  person 
who,  using  it  properly  for  the  purpose  for 
which  it  is  supplied,  is  injured  by  its  defec- 
tive condition.  The  doctrine  of  invitation  has 
been  Invoked  as  a  ground  of  liability  in  such 
cases,  proceeding  upon  the  theory  that  he 
who  furnishes  a  thing  for  a  certain  use  by 
others  invites  others  to  use  It,  and  is  there- 
fore bound  to  make  it  safe  for  such  purpose." 
29  Cya  4S4. 

In  a  celebrated  case  involving  the  basis  of 
noncontractual  liability  for  negllg^ce,  Sir 
William  Ballot  Brett,  Master  of  the  Bolls, 
deduced  from  the  prior  decisions  a  compre- 
hensive principle  which  he  expressed  in  this 
language:  "Whenever  one  person  is  by  cir- 
cumstances placed  In  such  a  position  with 
regard  to  another  that  every  one  of  ordinary 
sense  who  did  think  would  at  once  recognize 
that,  if  he  did  not  use  ordinary*  care  and  Bkill 
in  his  own  conduct  with  regard  to  those  cir- 
cumstances, he  would  cause  danger  of  injury 
to  the  person  or  property  of  the  other,  a  duty 
arises  to  use  ordinary  care  and  skill  to  avoid 
such  danger."  Heaven  v.  Pender,  L.  B.  11 
Q.  B.  Div.  508,  609.  This  generalization  has 
met  with  Judicial  approval  in  this  country 
aa  well  as  in  England.  Hnb^  t.  La  Crosse 
aty  R.  Co.,  92  Wis.  636.  66  N.  W.  708,  31 
L.  R.  A.  583,  B3  Am.  St.  Rep.  940.  See,  also, 
no^  46  Lh  B.  A.  41, 109 ;  1  Thompson  <»i  the 
lAW  of  NegUgence,  |  979  ;  2  Gool«y  tm  Torts 
(3d  Bd.)  p.  14&1.  The  facts  of  the  case  are 
nnvsnal,  and  we  find  no  precise  parallel  in 
the  deeistonB,  hut  the  circumstance  that  the 
td«^ione  company  ronained  in  fall  control 
of  the  poles  Is  a  BnflLcl«it  basis  for  establish- 
ing a  noncontractoal  liability.  Of  this  phase 
of  the  matter  It  has  been  said:  "No  qaeatlon 
baa  ever  been  raised  as  to  the  prcqpriety  of 
the  role  that,  provided  the  idalntlff  has  a 
right  to  be  wHere  he  was  at  the  ttme  he  was 
Injured,  the  fftet  Uiat  the  defendant  or  his 
aomnts  had  ccmtnd  of  the  injurious  agency 
ia  ft  anfflciait  ground  for  reqniring  him  to 
indemnify  the  plaintlfr  independently  of  the 
qnagtlons  wbetbcv  there  was  or  was  not  any 


privity  of  e<mt»ct  between  them,  and  wheth- 
er the  injurious  agency  was  real  or  personal 
mroper^."  Note,  46  L.  B.  A.  sa  Snch  ft 
liability  la  measured  1^  the  aame  standard 
as  that  of  an  mployer  to  hla  «nploy&  The 
cases  dted  bear  out  this  statemmt  of  the 
same  note:  "Whether  the  perMm  who  owns 
or  supplies  the  agency  which  caused  the  in- 
Juxy  occupies  the  position  of  master  or  to  a 
mere  stranger  as  respects  the  servant  in- 
jured, the  duty  Incombent  m  him  must  nee- 
essarily  be  measured  by  the  standard  of 
'ordinary  care,'  and  neither  on  pclnclple  or 
authority  la  there  any  reasonable  ground  for 
arguing  that  thto  expression  can  have  a  dif- 
ferent meaning  In  cases  Involving  an  ex- 
posure of  the  servant  to  exacts  the  same 
perils  simply  because  the  party  who  subjects 
him  to  those  perils  is  not  his  master."  Not^ 
46  L.  R.  A.  52. 

[2]  If  no  change  of  poles  had  been  In  prep- 
ress, and  a  pole  had  broken  while  Walter 
Aaron  was  climbing  it  to  attach  or  repair 
the  wire,  causing  him  to  fall,  he  being  with- 
oat  fault  in  the  matter,  liability  of  the  com- 
pany could  be  based  upon  its  negligence  In 
permltUug  the  pole  to  become  defective.  But 
the  defendant  argues  that  there  could  be  no 
llabillly  here  for  allowing  the  pole  to  be- 
come weakened,  because  the  telephone  com- 
pany was  in  the  act  of  putting  In  a  line  of 
new  poles,  a  coarse  adapted  to  remedy  any 
existing  defect  Onie  reason  for  the  sub- 
stitution ot  new  poles  was  not  shown.  It 
does  not  afflrmatlTely  antear  Oiat  It  was  be- 
cause the  old  poles  wen  worn  out,  or  were 
regarded  as  unsafe.  In  any  event,  the  pro- 
cess of  snbstltatlon  Involved  the  dlmblng  of 
the  old  poles'  tor  Uie  pnrpose  of  detaching 
the  wires.  If  the  tel^dione  company,  aft» 
having  stripped  the  (dd  poles  of  its  own 
wires  (excepting  the  one  described  as  "dead"), 
ought  reasonably  to  have  expected  that  some 
employe  of  the  local  company  in  the  course 
of  the  removal  of  the  other  wire  mi^t  be  in- 
jured by  climbing  a  pole  which  was  unsafe 
for  that  purpose  because  of  a  weakness  not 
apparent,  but  discoverable  by  methods  In 
ordinary  use.  It  was  bound  to  use  reason- 
able diligence  to  jirevent  this,  and,  if  It  neg- 
lected to  do  so,  it  was  liable  for  any  Injury 
resulting  ttom  such  omission.  We  think  each 
of  these  hypottieses  had  support  In  the  evi- 
dence, and  therefore  that  the  question  of 
J  lability  was  rightfully  submitted  to  file 
jury.  It  was  shown  that  the  pole  that  fdl 
bit^  ofT  at  the  Borfaee  of  the  ground ;  that 
it  was  hollow,  bat  Its  outside  appearance 
gave  no  indication  of  this  fact;  a  witness 
who  had  been  In  the  service  of  the  telephone 
company  for  18  years  testified  that  the  ca»- 
bxnary  method  of  aacnrtalnlng  whether  ft 
pole  had  become  unsafe  was  by  thrusting  ft 
sharp  crowbar  into  the  portion  below  the 
ground,  or  by  pressing  against  It  vrith  a  icmg 
pole  hftvlng  ft  sharpened  Iron  at  the  end; 
that  the  praetice  was  for  ftie  satiety  of  the 
poles  to  be  tested  and  the  wiaafe  ones  mark- 
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ed  before  the  workmen  nndertook  to  strip 
the  wires  from  a  line  of  poles.  The  wires 
themselTcs  might  help  to  support  a  weak 
pole,  and  whatever  danger  there  was  In 
climbing  It  would  naturally  be  increased  by 
their  remoraL 

[t]  The  employes  of  the  telephone  com- 
pany may  have  been  perfectly  safe  In  the 
work  they  were  doing,  and  yet  the  situation 
may  have  required  sMue  such  precaution  as 
that  suggested,  for  the  boaeflt  of  wbater^ 
PMwn  should  remore  the  laat  wire.  The 
Iniy  found  that  an  employe  of  the  defend- 
ant had  warned  the  priesident  of  the  local 
company  In  a  genial  way  to  be  careful  while 
remorliv  the  wires,  and  be  had  repeated  the 
warning  to  Walter  Aaron;  nothing  being 
said  in  either  case  about  this  particular  pole. 
This  cannot  be  held  as  a  matter  of  law  to 
have  been  si^dait  to  absolve  the  telephone 
comiMuiy  from  further  responsibility. 

[4]  The  defendant  furthelr  maintains  that 
the  evidence  conclusively  established  that 
the  Injured  workman  was  guilty  of  contribu- 
tory negligence,  because  reasonable  care  for 
his  own  safety  required  him  to  examine  Into 
the  condition  of  the  pole  before  climbing  It, 
and  such  examination  would  have  shown  It 
to  be  dangerous.  The  right  of  a  "lioeman" 
to  recover  for  Injuries  resulting  from  a  de- 
fect In  the  pole  on  which  he  is  working  has 
been  affirmed  and  denied.  Note,  16  Ann. 
Caa.  098;  note,  Ann.  Gas.  1912B,  467;  note, 
21  L.  R,  A.  (N.  S.)  774;  note,  30  U  R.  A.  (N. 
S.)  477;  notes,  26  L.  R.  A.  (N.  S.)  509,  1195. 
In  each  of  the  cases  to  which  the  two  notes 
last  cited  are  appended  the  Injured  work- 
man was  employed  by  a  company  other  than 
that  owning  the  poles;  but  as  be  sued  his 
own  employer  no  point  was  developed  hav- 
ing on  that  account  any  special  application 
here.  There  can  be  no  hard  and  fast  rule 
thnt  any  workman  whose  duties  require  him 
to  climb  a  telephone  pole  must  Jud^e  of  Its 
condition  at  his  peril.  Here  there  was  posi- 
tive evidence  of  a  custom  to  have  au  Inspec- 
tion made  by  some  one  else.  At  the  time  of 
his  death  Walter  Aaron  was  19  years  old, 
and  had  been  working  for  the  local  telephone 
company  2  or  3  weeks.  He  was  not  shown 
to  have  had  any  other  experience.  The  ques- 
tion whether  his  conduct  precluded  a  recov- 
ery was  for  the  Jury. 

A  number  of  trial  rulings  are  complained 
of.  A  witness  was  allowed  to  be  asked  whose 
duty  it  was  to  inspect  the  poles,  and  other 
similar  questions.  The  form  was  objection- 
able, but  no  prejudice  resulted,  for  bis  an- 
swers as  a  whole  showed  plainly  that  what 
he  was  undertaking  to  do  was  to  describe 
the  usual  practice  as  he  bad  observed  it 
An  objection  Is  made  to  an  instruction  be- 
cause it  seemed  to  allow  the  Jury  to  deter- 
mine what  the  defendant's  duty  was.  In  ef- 
fect, however, .  the  court  Instructed  that  it 
was  the  duty  of  the  defendant  to  use  reason- 
able precautions,  and.  left  the  Jury  to  deter- 


mine whether  oertala  conduct  was  necessary 
to  that  end,  and  ttwrefote  became  Its  dnty. 
The  Jury  were  told  that  It  was  the  dnty  of 
the  defendant  to  ke^  the  poles  In  a  reason- 
ably safe  condition.  A  more  accurate  state- 
ment would  have  been  that  Its  duty  waa  to 
use  reaaonaUe  diligence  to  make  tbem  wte, 
but  tlie  failure  to  observe  fbe  distinction  does 
not  warrant  a  reversal,  for  upon  the  whole 
charge  it  doee  not  appear  that  any  misom- 
ceptlon  xm  the  part  of  the  Jury  was  probable. 
Kamera  t.  BoUer  Works.  83  Kan.  432,  lOB 
Pac.  806b  An  Instruction  was  given  to  the 
effect  that  the  company  was  liable  if  the  In- 
Jury  resulted  without  fault  of  the  pmon 
injured  by  reason  of  a  hlddei>  defect  of  wbMi 
the  def^dant  knew  or  would  hara  known 
if  it  had  exercised  reasonable  diligence.  If 
the  defendant  actually  knew  of  the  defect, 
its  liability  would  dwend  Qp<m  whetlur  It 
used  due  care  to  warn  the  woricmanf  but 
that  aspect  of  the  matter  Is  made  sufficiently 
clear  elsewhere  in  the  charge.  An  instroe- 
tlon  that  ordinary  care  on  tiie  part  of  the 
Injured  i^ersou  may  be  Inferred  ftom  the  in- 
stinct of  self-preservation  la  criticised  on  tlie 
ground  that  It  should  have  beoi  limited,  by 
the  phrase,  "in  the  absence  of  evidence  to 
the  contrary."  The  lancnage  used  does  not 
suggest  tliat  the  inference  referred  to  would 
necessarily  overcome  poritlve  evidence,  but 
properly  leaves  the  matter  to  the  Jury.  The 
contrition  is  made  that  several  of  tbe  spe- 
cial findings  were  without  support  In  the 
evidence.  The  Jury  found  In  answer  to  ques- 
tions that  Walter  Aaron  was  completing  the 
work  of  the  gang  ahead  of  him ;  that  he  was 
working  Indirectly  for  the  defendant  under 
the  defendant's  foreman.  There  was  a  sense 
In  which  these  answers  were  Justified.  The 
evidence  showed  that  Aaron  was  removing 
the  dead  wire  owned  by  the  telephone  com- 
pany, but  left  on  tbe  poles  by  Its  foreman. 
Tbe  defendant  Introduced  no  evidence  what- 
ever, and  the  presence  of  this  wire  Is  not  ex- 
plained. There  was  room  for  the  Inference 
that  tbe  defendant  was  Interested  In  having 
It  removed  before  the  poles  were  taken  down, 
and  therefore  that  to  that  extent  Aaron  waa 
doing  work  for  its  benefit  In  any  event  no 
prejudice  resulted,  for  the  judgment  was  not 
based  on  the  theory  that  he  was  in  its  em- 
ploy. The  jury  also  said  there  was  no  di- 
rect evidence  whether  Aaron  Inspected  the 
pole  before  climbing  it  Several  witnesses 
testified  that  they  did  not  see  him  do  so,  al- 
though he  was  within  their  sight  The  evi- 
dence was  far  from  conclusive,  and  niigbt 
well  be  characterized  as  not  direct  Tue 
finding  as  to  the  grounds  of  negligence  is  not 
clearly  expressed,  but  we  interpret  it  as 
meaning  that  the  defendant  was  negligent  In 
using  an  unsafe  pole  and  In  foiling  to  (ive 
warning  of  Its  condition. 

[B]  The  defendant  maintains  that  tlie 
amount  of  recovery  allowed— flO,00O — was 
too  large.    Under  our  statute  tbe  dajnagea 
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mast  be  estimated  solely  upon  tbe  basis  of 
eompmsatlon  (or  i>econlaiT  loss.  A.  T.  ft 
S.  r.  R.  Go.  T.  Brown,  Adm'r,  26  Kan.  443; 
RaUway  Go.  t.  Ryan.  02  Kan.  682,  64  Pac. 
603.  The  parents  were  entitled  to  recover 
what  their  son  would  probably  have  earned 
daring  his  minority,  less  the  probable  ex- 
pense  of  his  maintenance,  and  In  addition 
thereto  sodi  sum  as  he  would  hare  been 
likely  to  contribute  to  their  sapport,  or  to 
the  snpport  of  either,  after  he  became  of 
a^.  Railroad  Co.  Gross,  68  Kan.  424,  48 
Pac.  S89.  Tbe  deceased  was  the  oldest  of 
six  children.  Nothing  is  shown  as  to  bia 
parents'  flnandal  circumstances  beyond  tbe 
fact  that  they  owned  their  home.  The  fa- 
ther was  township  assessor.  He  was  at  the 
time  of  the  trial  54  years  of  age;  his  wife 
t>eing  44.  Waller  at  the  time  of  bis  death 
was  receiving  "posalbly"  $1.60  or  91.70  a  day. 
He  bad  at  one  time  beai  d^mty  township 
asaessor,  recelTlng  93  a  day.  His  mother 
testified  that  during  this  time  the  money  was 
kept  for  him,  he  buying  what  he  wanted  as 
he  needed  it — high  school  books  and  cloth- 
ing— and  that  she  recelTed  a  part  of  It 
^ere  waa  no  further  testimony  regarding 
the  disposal  of  his  wages  or  his  contribution 
to  the  support  <tf  the  family.  This  was  sub- 
atantially  all  the  evidence  that  l>ore  npon  the 
extent  of  the  plaintiff's  pecnnlar;  loas.  We 
think  it  teiled  to  Justify  ao  large  an  award. 
What  rate  of  Interest  the  amount  allowed 
should  be  regarded  as  capable  of  earning  Is 
debatable.  An  annuls  payable  Jointly  to  a 
husband  of  64  and  a  wife  of  44  nnttl  tbe 
death  of  one  of  them,  and  thereafter  for  life 
to  tbe  snrriTor,  can  be  purchased  at  the  rate 
of  91.873.90  for  each  9100.  Ten  thousand 
dollars  would,  therefor^  be  more  than 
enough  to  secure  to  the  plaintiffs  the  pay- 
ment of  9600  a  year  for  so  long  as  either 
should  Uve.  At  the  time  of  the  death  of 
their  son  they  were  aged,  respectively,  60 
and  40,  and  such  an  annuity  would  have 
cost  them  92,090.70  for  each  9100.  While 
the  amount  that  their  son  would  probably 
have  contrlbated  to  their  support  if  he  had 
lived  la  not  capable  of  exact  computation,  it 
seems  clear  that  there  was  no  basis  in  tbe 
evidence  for  expecting  that  his  annual  con- 
trlbutlon  would  reach  anything  like  so  bigh 
an  average  as  9600.  In  determining  what 
allowance  sbould  be  deemed  excessive  little 
aid  Is  to  be  had  from  the  adjudications,  for 
each  case  turns  upon  Its  peculiar  facts.  In 
this  state  recoveries  by  parents  for  tbe  death 
of  a  child  have  been  sustained  where  they 
amounted  to  94,000  (RallwHy  Go.  v.  Fajardo, 
74  Kan.  814,  86  Pac.  301)  and  94,600  (St  U 
ft  S.  P.  Rly.  Go.  r.  French,  C6  Kan.  584,  44 
Pac.  12),  and  set  aside  as  excessive  where 
they  amounted  to  93,000  (A.  T.  ft  S.  F.  Rid. 
Co.  V.  Brown,  Adm'r,  26  Kan.  443)  and  91,- 
600  (Goal  Go.  t.  Umb,  47  Ken.  469,  22  Paa 
181).   A  mere  oompariaon  of  tile  amount  of 


the  Judgment  with  that  sustained  or  set  aside 
in  other  cases  is  obviously  of  llttie  value,  es- 
pecially with  respect  to  decisions  in  other 
jurisdictions,  where  the  measure  of  recovery 
is  different  Cases  are  collected  In  notes  in 
12  Am.  St  Rep.  8S1,  70  Am.  St  R^.  668,  and 
18  Ann.  Cas.  1209.  See,  also*  4  Sedgwick  on 
Damages  (9th  Ed.)  |  1367,  and  1  White  on 
Personal  Injuries,  |  206. 

We  are  of  the  opinion  that  tbe  judgment 
is  excessive,  but  not  so  much  so  as  to  suggest 
.the  inflnence  of  passion  or  prejudice.  Ar- 
gentine T.  Bender,  71  Kan.  422,  80  Pac.  935. 
Upon  a  careful  consideration  we  have  con- 
cluded that  90,000  ia  as  lai^e  a  Jodgment  as 
should  be  permitted  to  stand  onder  the  0rt> 
deuc& 

The  Judgment  will  be  reduced  to  96,000, 
and,  as  so  modlSed,  affirmed,  subject  to  the 
right  of  the  plaintiffs  to  reauire  a  new  trial 
upon  tbe  question  of  tbe  amount  of  damages 
sustained  by  filing  with  the  derk  of  tbe  dis- 
trict court  a  request  tbnefor  within  20  days 
after  the  mandate  of  this  court  shall  bava 
been  Issued.   All  the  Justices  concurring. 


m  KUL  44i) 
OARNDB  T.  HORNER,  t, 
(Sliineme  Court  of  Kauna.    April  12,  1813.) 
Amu.  AHD  BkBOB  (1 1010*}— rinoiiraa— Uvz. 

DBNCK. 

Findings  of  fact  sustained  by  competent 
evidence  will  not  b«  set  aside  on  appeal,  in  tbe 
absence  of  error  of  law. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  SB7»-8882.  4024 ;  Die.  INfr 
I  1010.*J 

Appeal  from  District  Court,  Ford  County. 

Action  by  T.  F.  Qamer  against  A.  K.  Hor» 
ner.  From  judgment  for  defeqdan^  idain- 
tUf  appeals.  Affirmed. 

Robt  Garvin,  of  St  John,  and  Francis  a 
Price,  of  Ashland,  for  appellant  T.  A. 
Scates  and  A.  F.  Watkins,  both  ixt  Dodgs 
City,  and  Chas.  C.  GalUn,  ct  ti» 
apptflaa 

PKR  OITRIAM.  The  Judgmrat  appealeft 
frran  is  for  a  balance  fonnd  to  be  due  upon 
an  accounting  between  partners.  No  moe 
Is  alleged  except  In  the  findings  of  t&et. 
These  findings  appear  to  be  sustained  by 
competent  evidence,  and  therefore  will  not 
be  set  add& 

•  Tba  judgment  Is  affirmed. 

<M  Kkh.  tfl> 
BANK  or  TOP£KA  r.  SADIiER. 
(Supremt  Couri  of  Kansas.    April  12,  iSUS.f 
(ByUabua  fty  tU  Oowrt.) 

"L  JUDGMBNT  (I  670^VOMJWTABT  DlSUSS* 

AI^— BfTECT. 

Followbig  Deming  v.  Douglass,  60  Kan. 
738,  67  Pac.  854,  it  U  keU  that  a  plaintiff  in 
ejectment  who  has  voluntarUy-dbmissed  his  ac- 
tion, after  a  Judgment  upon  a  first  trial  had 
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heen  twt  aaide  under  the  statute  (now  repealed) 
aHowiDR  a  lecond  trial  as  a  matter  ot  right,  is 
r^rd«d  aB  havinff  thereby  permaneDtly  aban- 
doned his  clainjr  and  can  maintain  no  farther 
action  thereon. 

fBd.  Note—For  other  cases,  see  Judgment, 
Cent.  Dig.  H  1028-1034.  103&-1O4O,  1042- 
lOMS.  11&;  Dec  Dig.  |  670.*] 

a  Judgment  (J  617*)— Volumtabt  Dismiss- 
al—Bitbct. 

One  who  haa.in  that  manner  lost  the  right 
to  maintain  such' an  action  cannot,  by  taking 
poBseaaioD  o(  the  land  while  temporarily  with- 
out an  actaal-occopant,  acquire  tiw  right  to 
aa^ert  his  claim  of  title  by  waj  of  defense. 

[Ed.  Note.— For.  other  cases,,  see  Judgment 
Cent  Dig.  H  1062,  1130,  1134 ;  Dec.  Dig.  | 
617.*] 

3.  Judgment  (|  525*)— Recitals  in  Recobd— ^ 
Vacation  of  Judgment— Geounds. 
•  A  recital  in  the  record  of  an  ejectment  ac- 
tion ttiat  a  judgment  npon  a  first  trial  was  va- 
cated for  good  cause  snown,  upon  appllcatioh 
of  the  unsQccessful  party,  notice  thereof  being 
entered  on  the  joornal,  is  to  be  interpreted,  in 
the  absence  of  anything-  further  to  indicate  the 
contrary,  as  showing  that  the  Judgment  was 
vacated  upon  a  demand  made  ae  a  matter  of 
right 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  S38»  868,  982^  i  Dec.  Dig.  I 
B26.*] 

Appbal  trota  District  Court,  Ghavtanqua 
Oonnty. 

Action  by  tbe  Bank  of  Top^  against  H. 
a  Sadler.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

H.  B.  Sadler,  of  Sedan,  for  ai^f^iant.  D. 
B.  Hlte  and  Mulvane  &  Oanlt,  all  of  Topeka,. 
for  appellee. 

AfABON,  J.  In  June,  1903,  M.  a  Sadler, 
the  grantee  In  sereral  tax  deeds,  dated  Sep- 
tember 21,  1901,  brooght  ejectment  based 
thereon  against  Alfred  P.  Reid,  the  holder  of 
the  patent  title ;  other  defendd^nts  being 
Joined.  A  flrst  trial  resulted  in  a  judgment 
for  the  defendants.  Upon  application  of  the 
[dalntiff  tbe  judgment  was  vacated  and  the 
cause  was  continued  until  the  next  term  of 
court,  when  it  was  dismissed  upon  the  vol- 
untary application  of  the  plalntitL  In  Janu- 
ary, 1904,  the  Bank  of  Topeka  acanlred 
Reld's  title  and  rented  the  land.  The  tenant, 
without  the  knowledge  or  consent  of  the 
bank,  abandoned  It.  On  September  4,  1804, 
M.  C  Sadler,  finding  It  thus  without  an  ac- 
ti$&\  occupant,  took  i^slcal  possession.  On 
February  11,  1911,  the  Irank  brought  eject- 
ment against  her  (ilL  <X  Sadler).  The  court 
found  the  facts  substantially  as  above  stated 
and  rendered  judgment  for  the  bank,  from 
which  this  appeal  Is  taken. 

[1]  In  Deming  v.  Douglass,  60  Kan.  738, 
67  Pac,  954,  It  was  held  that  a  plointlfr  In 
ejectment,  who  had  voluntarily  dismissed  his 
action,  after  the  judgment  upon  a  first'  trial 
ftad  been  set  aside  under  the  statute  allowing 
a.rseCDnd  trial  as  a  matter  of  right,  was  to 
be  regarded  as  having  thereby  permanently 
abandoned  his  c1§im.  This  precedent, .  If 
followed,  conmela  an  afiOrmance  of-  the  de- 


cision of  the  trlar  court  In  the  present  case. 
We  are  asked  to  re-examine  the  soundness 
of  the  doctrine  there  announced,  but  do  not 
regard  that  course  as  necessary  or  called  for. 
The  matter  relates  to  policy  rather  than  prin- 
ciple. There  is  no  inherent  hardship  or  In- 
justice In  compelling  a  plaintiff,  after  the 
results  of  a  first  trial  have  been  set  aside  as 
a  matter  of  right,  to  allow  the  cause  to  pro- 
ceed to  a  final  trial,  under  penalty  of  losing 
his  right  of  action.  The  question  is  one  of 
proeednre  and  statutory  construction.  A  defi- 
nite rule  on  the  subject  was  adopted  t>y  tUs 
court  In  1899,'  the  reasons  therefor  being  set 
out  in  the  opinion  tn  the  case  cited.  Befbre 
the  situation  arose  to  which  the  rule  was  ap- 
plied In  this  case,  two  sesrions  of  the  Legis- 
lature had  been  held,  without  an  amendment 
to  the  statute  as  It  had  been  construed,  and 
Uie  decision  had  been  followed  by  tlila  court 
after  Its  membership  tiad  bem  oilarged. 
Douglass  v.  McOImils,  64  Pac.  1113,^  not 
officially  reported,  ^'hether  or  not  tbe  rule 
was  the  best  that  might  have  hem  adopted, 
it  Is  not  so  manifestly  unsound  In  prlndi^ 
or  pernicious  In  result  as  to  justify  the  trial 
court  in  refusing  to  follow  it,  or  this  court 
In  now  changing  it, 

[2]  Within  the  authority  of  the  decisions 
cited,  tbe  plaintiff  in  tbe  first  ejectment  ac- 
tion, having  voluntarily  dismissed  It  after 
one  Judgment  had  been  set  aside  on  her  own 
application,  made  as  a  matter  of  right,  could 
not  malntalQ  a  new  action,  reasserting  the 
same  dalm.  Nor  could  she  better  her  situa- 
tion, and  acquire  a  right  to  assert  her  claim 
by  way  of  defense,  by  taking  poasesBlon  of 
the  land  when  it  was  left  without  an  actual 
occupant,  through  the  departure  of  the  ten- 
ant without  the  knowledge  of  the  landlord. 
Nicholson  V.  Hale^  73  Kan.  699,  85  Pac.  602; 
Bnehler  v.  Teetor,  S4  Kan.  281,  114  Pac.  887; 
Buckner  v.  Wingard.  84  Kan.  682,  115  Vmc 
336. 

[8]  The  appellant  contends  that  the  record 
does  not  affirmatively  show  the  vacation  of 
the  first  Judgment  to  have  been  procured  by 
Invoking  the  statutory  right  to  a  second  trial 
in  ejectment — that  so  far  as  shown  In  this 
proceeding  a  new  trial  may  have  been  grant- 
ed because  of  errors  committed  in  the  former 
one.  The  journal  entry  in  the  first  action, 
after  reciting  the  rendition  of  a  Judgment 
for  the  defendants,  proceeds:  "And  there- 
upon upon  application  of  said,  plaintiff,  notice 
of  such  application  being  entered  on  the  jour- 
nal of  the  court,  and  for  good  cause  shown, 
tbe  said  Judgment  against  the  [dalntlfr  was 
set  aside  and  vacated  by  the  coort  and  a 
new  trial  granted,  and  said  cause  was  duly 
continued  to  the  ensuing  term  of  this  court." 
The  statute  relating  to  a  second  trial  in 
ejectment  (Gen.  St  1901.  |  5086,  repealed  by 
chapter  333,  laws  1905)  read:  "In  fia  action 


■Reported  tn  full  la  the  Pacific  Reportar;  r«- 
ported  oil  a  memorandum  dedsloa  wJtbout  oidiiloB 

In  62  Kan,  869. 
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for  the  ncoverr  of  real  property,  the  party 
against  whom  judgment  Is  rendered  may  at 
any  time  during  the  term  at  wbldi  the  Judg- 
ment Is  mdered  dettund  anotiber  trial,  by 
notice  on  the  Journal,  and  therenpni  the 
judgment  sball  be  vacated  and  ttw  action 
sball  stand  for  trial  at  tbe  next  term."  The 
recital  of  tbe  Jonmal  mbry  la  that  the  Judg- 
ment was  vacated  on  the  ai^Ucatlon  of  the 
plaintiff;  notice  thereof  having  been  entered 
on  the  joDmal.  nils  points  plainly  to  an 
Invocation  <tf  the  statote  quoted,  for  tbe 
altering  on  tbe  Journal  of  a  notice  of  an 
apidlcalion  to  vacate  a  Judgment  la  not 
Adapted  to  any  oth«  proceeding.  This  con- 
sideration is  not  vBaet  by  tbe  inreeeuce  of 
tbe  phnse^  "for  good  cause  shown,"  which' 
Is  formal  and  Indefinite  and  applicable  to 
any  attuatlon.  If  a  motlmi  fbr  a  new  trial 
cn  account  of  errors  had  actually  beak  made, 
the  ftut  would  undoubtedly  have  been  shown 
to  the  satlsfactton  of  the  court  in  the  trial 
of  the  second  action. 

Tbe  Judgment  Is  affirmed.  All  the  Justlcee 
concurring 

(n  Kan.  SU) 

VOVrZ  V.  BUCK. 
(Sopieme  Court  of  KanBai.    April  12,  1913.) 

fSyUe1nt§  Iw  the  Court.) 

1.  Malicious  Pbosbcdtion  (S  27*)— Maucb— 

In  an  action  for  malicious  prosecution  mal- 
ice ia  an  eseenUal  element,  but  It  is  not  restrict- 
ed to  tbe  personal  hatred,  spite,  or  revenge  of 
the  one  who  institutes  the  prosecutioA. 

[Ed.  Note.— For  other  cases,  see  Malicioiis 
Prosecution,  Cent.  IHg.  {  60;  Dec  Die  t  27.* 

For  other  definitions,  we  Words  and  Phrases, 
ToL      pp.  4300,  4310.] 

2.  U JkUCxous  FBOsactmoH  Q  72*)— Iitstbuc- 
Tion. 

In  a  case  where  there  was  testimony  tend- 
ing to  show  that  the  defendant  caused  the  plain- 
tiff to  be  proaecnted  for  an  offense,  when  he 
did  not  believe  the  plaintiff  to  be  guilty,  and 
that  a  proseention  was  Instituted  for  an  Im- 
proper and  wrongful  purpose,  it  was  not  error 
for  the  trial  court  to  indade  in  his  charge  the 
■tateount  that  "the  prosecution  of  a  person 
with  any  other  motive  than  to  bring  tbe  guilty 
person  to  justice  is,  in  the  law,  a  maucious 
prosecution." 

[E)d.  Note.— For  other  eases,  see  Malicious 
Prosecution,  Cent.  Dig.  U  168-178;  Dec.  Dig. 
f  72.*] 

8.  TaiAL  (i  350*)— Special  iNTUBBoaATosiBS 

-Malicious  PBOSECrmoN. 

The  refusal  of  the  court  to  submit  a  spe- 
cial qoesHon,  asking  the  jury  to  state  in  detail 
the  material  facts  which  tiie  defendant  withheld 
when  he  consulted  the  county  attorney  as  to 
the  bringing  of  the  prosecution,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
mg.  U  828-833;  Dee.  Dig.  |  360.*] 

4.  Tbiaz.  a  343*)— FinDiiroa  and  Tkbdict— 

COHSTBUCnON. 

Special  findings  will  be  construed,  it  pos- 
sible, so  as  to  uphold  the  general  verdict ;  and 
where  there  is  obscurity  as  to  the  bind  of  dam- 
ages included  In  the  general  verdict  the  prayer 
of  the  petition  Is  not  sbsolotely  controlling,  but 


consideration  may  be  given  to  the  allegations 
in  the  body  of  the  petition  and  to  the  testimony 
introduced  in  support  of  them,  as  well  as  to 
the  instructions  given  to  the  Jury. 

TBd.  Note.— For  other  cases,  see  Trial,  Cent 
r^.  K  80&-fil2;  Dec.  Dig.  i  343.*] 

Appeal  from  District  Court,  Butler  County. 

Action  by  Dan  Foltz  against  Carl  BnidL 
From  a  Judgment  for  plalntUT,  defendant  ap- 
peals. Affirmed. 

N.  A.  Xeager,  of  Augusta,  and  Geo.  J.  Ben- 
son and  T.  A.  Kramer,,  both  of  El  Dorado,  fpr 
appellant  0.  L.  Allunan,  of  El  Dontdc^  for 
appellee. 

JOHNSTON,  a  J.  This  action  was  brought 
by  Dan  Folts,  tbe  appellee,  against  Carl 
Bnclc,  the  appellant,  to  recover  damages  for 
mallclonB  prosecution.  The  parties  both  re- 
sided in  Augusta,  and  on  October  28,  1910i 
Buck  swore  to  a  complaint  charging  Folta 
with  feloniously  and  burglariously  entering 
a  store  building  in  that  dty  with  the  Inten- 
tion of  stealing  merchandise  kept  thera  On 
this  complaint  the  warrant  was  Issued,  and 
FoltE  was  arrested  and  takoi  before  a  Jus- 
tice of  the  peace  in  EI  Dorado.  On  November 
17,  1010,  a  trial  was  bad.  and  upon  the  evl- 
dence  the  magistrate  found  that  Foltz  had 
not  committed  the  off^ise  charged,  and  also 
that  there  was  no  probable  cause  for  charg- 
ing him  with  the  offense.  Shortly  afterwards 
the  present  action  was  brought,  and  on  tbe 
trial  a  verdict,  awarding  damages  to  Felts 
in  the  sum  of  $500,  was  returned.' 

The  appellant  and  hie  partner  were  engag- 
ed in  the  produce  business,  and  bad  stored 
butter,  eggs,  poultry,  and  other  articles  In 
the  basement  of  a  building  in  Augusta,  and 
appellee  and  his  family  resided  in  rooms  In 
the  same  building  immediately  above  tbe 
basement  It  appears  that  appellant  and  his 
partner  kept  dogs  in  the  basement  and  thai 
female  dogs  were  sometimes  brought  then 
for  tbe  purpose  of  breeding  them  to  one  of 
appellant's  dogs.  The  howUng  and  ootat 
made  by  the  d<^  Irritated  appellee,  and  he 
had  quarreled  with  appellant  about  this,  and 
also  about  an  Improper  proposal  that  appel- 
lant had  made  to  the  wife  of  appjeUee^  Afr 
cording  to  ai^llee's  testimony  there  was  a 
great  deal  of  bowUog  by  the  dogs  on  Octo- 
ber 24,  1910,  which  angered  him,  and  he  u- 
dertook  to  find  ai^Uant  and  to  put  an  end 
to  the  disturbance.  He  stated  that  ha  heud 
some  one  in  the  baaemoit  but  what  be 
knocked  at  the  door  no  one  answered,  and 
when  be  tried  to  oiter  the  basemoit  hs 
found  it  ma  locked.  B»  then  called  to  a 
young  woman  who  was  in  Us  home  to  hani 
him  the  ixj  to  the  Ut(£h«  door,  and  whw 
this  was  given  him  be  unlocked  the  door  and 
entered  the  basement  There  be  found  two 
men,  who  told  him  they  were  there  to  breed 
the  dogs,  but  upon  Inquiry  he  found  that 
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aKwUant  wu  not  In  the  basement  After 
npbraldtaic  thorn  for  keeping  dogs  ttiere,  be 
learned,  upon  Inquiry  of  the  wUb  of  appel- 
lant, where  he  bad  gone  and  followed  him 
to  that  plaoe^  There  a  scnaewhat  angry  con- 
trover^  ensned.  On  the  other  hand,  appel- 
lant claims  that  his  firm  had  been  losing  ar- 
ticles from  the  basement  for  some  time,  and 
that  in  ordfv  to  detect  the  criminals  be  had 
left  these  mea  In  the  bas^nent,  and  that 
pellee  had  entered  that  day  wlttiout  knock- 
ing, and  he  appeared  to  bb  surprised  when 
he  found  that  persons  were  In  there.  As 
against  this  claim,  the  appellee  says  the 
building  was  upon  a  public  street  opp(^te 
a  hoteH;  the  basement  was  high  and  with 
windows  through  whidi  persons  Inside  could 
be  readily  seen ;  that  appellee  called  aloud 
fOr  the  key  with  wlilch  the  door  was  un- 
locked; and  that  he  entned  tiiere  in  the 
middle  of  the  day,  without  secrecy  or  stealth, 
but  fOr  the  snfflclent  reason  of  putting  on 
end  to  a  nuisance  nnder  his  dwelling. 

The  flrat  contention  Is  that  appellee  failed 
In  Ms  proof,  and  that  therefore  appellant's 
demurrw  to  the  evidence  should  have  been 
Bustatned.  There  appears  to  be  no  shortage 
In  the  proot  It  was  shown  that,  upon  an 
examination  of  the  merits  of  the  charge 
made  by  appellant  that  appellee  was  not 
guilty,  and  aside  from  the  discharge  and  the 
findings  of  the  magistrate  that  there  was 
no  probable  cause,  there  was  abundant  tes- 
timony to  show  that  appellant  had  no  rea- 
sonable grounds  for  believing  appellee  to  be 
gnil^  at  the  time  he  made  the  charge,  and 
that,  in  fact,  he  did  not  then  believe  appel- 
lee to  be  guilty,  but  maliciously  Instituted 
the  prosecution  against  liim.  It  is  unneces- 
sary to  recount  the  facts  brought  out  In  the 
testimony,  but,  based  upon  It,  the  Jury  made 
special  findings  to  the  effect  that  appellant 
did  not  believe  that  appellee  was  guilty  when 
he  Instigated  the  prosecution ;  that  when  he 
consulted  with  the  county  attorney  In  re- 
gard to  the  prosecution  he  did  not  fairly  or 
fully  state  the  facts  to  blm;  and,  further, 
that  appellant  caused  the  arrest  and  prose- 
cution of  appellee  from  malicious  motives. 

There  is  complaint  that  there  was  error  In 
permitting  counsel  for  appellee,  in  his  open- 
ing statement  to  the  Jury,  to  characterize 
the  breeding  of  dogs  In  the  basement  under 
the  residence  of  appellee  as  a  "nefarious" 
business.  It  Is  true  that  an  emphatic  adjec- 
tive was  used  In  describing  such  conduct,  but 
it  certainly  affords  no  ground  for  reversal. 

[1,1]  Error  Is  assigned  on  a  statement  by 
the  court  In  one  of  Its  instructions  that  "the 
prosecution  of  ft  person  with  any  other  mo- 
tive than  to  bring  the  guilty  person  to  jus- 
tice Is,  In  the  law,  a  malicious  prosecution." 
Although  this  is  a  very  condensed  statement 
of  the  law,  It  cannot  be  regarded  as  errone- 
ous. In  this  action  malice  Is  an  essential 
element  to  be  proven,  but  malice  Is  not  re- 
stricted to  personal  liatred;  qplte,  oi  revenge. 


It  Is  enough  If  tb»  prosecution  was  Isatitirtr 
ed  from  any  wrongful  or  Improper  motlvei 
Hie  law  contemplates  tliat  criminal  xwoseeo- 
tlons  shall  only  be  broi^t  to  ponlsb  crime 
and  to  bring  criminals  to  Justtee.  When  a 
proceeding  is  intwttonally  Instituted  to'  fui- 
th»  a  private  ax  wrongful  purpose^  it  Is,  in 
law,  a  malldouB  iHnBecatlon.>  As  stated  in 
Kelley  v.  Sage,  12  Kan.  109.  page  112:  *TbB 
cilmUial  law  was  not  desisted  to  asalat  in 
the  «Alection  of  debts,  and  he  who  attempte 
to  so  use  it  must  e^iect  to  smart  fot  It" 

It  has  also  been  said  that:  "In  a  l^al 
sense,  any  act  done  willfally  and  pnrposdy 
to  the  prejudice  and  injury  of  another,  whldi 
la  unlawful.  Is,  as  against  tiiat  parson,  maU- 
ciooB."  Commonwealth  BnelUng,  S2  MasK. 
(15  Pick.)  32L 

In  TInal  v.  Core  and  Comptrai,  18  W.  Ta. 
1,  page  27,  the  court  expressed  tta  idea  oi 
the  challenged  Instruction  in  equally  brief 
terms,  where  It  said  that  malice,  In  Its  legal 
meaning,  was  "some  motive  othor  Oian  a  de- 
sire to  have  punished  a  poson  believed  by 
the  prosecutor  to  he  guilty  of  the  alme 
charged." 

In  speaking  of  malice  in  the  enlarged 
sense  of  the  law,  the  Supreme  Court  of  Ore- 
gon held  that  It  included  every  unlawful  and 
unjustified  motive,  adding:  "In  an  action 
for  malicious  prosecution  any  motive,  other 
than  that  of  simply  instituting  a  prosecution 
for  the  purpose  of  bringing  a  party  to  Jns- 
tice,  Is  a  malicious  motive."  Gee  v.  Culver, 
13  Or.  698,  11  Pac  302  (syL  par.  1). 

Language  substantially  similar  to  that 
used  by  the  court  In  this  case  Is  found  in  19 
A.  A  E.  EncycL  of  L.  675.  where  It  is  said 
that  "malice  may  consist,  it  has  been  held, 
of  any  motive  other  than  a  desire  to  bring 
a  guilty  party  to  justice,"  and  numerous  ea» 
es  are  dted  In  support  of  the  text 

The  twenty-third  Instrodlon  givra  is  also 
the  subject  of  complaint,  on  the  alleged 
ground  that  there  was  no  dispute  in  the  ma- 
terial facts,  and  that  the  court  should  have 
told  the  Jury  expressly  that  there  was  proba- 
ble cause  for  Instituting  the  prosecution.  As 
already  shown,  there  was  a  dispute  in  the 
testimony,  and  certainly  there  was  plenty  to 
show  that  the  prosecution  was  instituted 
without  probable  cause. 

[3]  No  error  was  committed  in  refusing  to 
submit  a  special  question  asking  the  Jury  to 
detail  the  facts  withheld  by  appellant  trom 
the  county  attorney  when  he  submitted  the 
matter  to  that  oflBcer.  As  well  might  be 
have  asked  the  jury  to  state  the  testimony 
on  which  the  verdict  was  based.  Only  sin- 
gle, ultimate  facts  are  to  be  submitted  In  any 
special  Interrogotary. 

The  objections  to  questions  are  not  deemed 
to  be  material ;  nor  is  there  any  substantial 
basis  In  the  claim  that  the  special  findings 
conflict  with  each  other  or  with  the  general 
verdict 

[4]  Appellant  finally  insists  that  there  was 
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oror  In  entering  judgment  Kgalnat  him  for 
S500.  Hte  claim  U  that  nnder  the  petition 
ftnd  special  findings  the  Judgment  against 
blm  sboald  not  bare  exceeded  935.  In  appel- 
lee's petition  he  includes  allegations  to  the 
effect  that  the  malldoos  proeecnticHi  had 
caused  injurr  to  hla  fe^ngs;  repatatlon,  and 
bnsineea,  and  that  he  had  been  put  to  the  ex- 
pense of  925  to  proenn  an  attorney  to  de- 
fend him  In  the  proaeeutton  and  the  sum  of 
$10  to  pnaae  the  attendance  of  witnesses 
at  the  trial  of  ttie  criinlnal  ebargb  In  the 
prayer  of  the  petition  ha  aafcs  Judgment  for 
"the  sum  of  |35  actual  damagi^  and  tax 
Are  thonsand  {ifSfiOOM^  dollars  pnnltlTe 
damage,  and  for  costa  of  this  actlm."  On 
the  trial  proof  was  olUM  showing  actual 
damages  for  beyond  the  damages  moitloned, 
and  also  testiniony  was  recslred  which  war- 
ranted a  substantial  award  as  enmplary 
damages.  One  of  the  qjiedal  interrogatories 
and  answers  was:  "If  yon  should  find  for 
tlie  plaintiff  state  separately  the  amounts 
allowed  for  actual  «i»m«g—  and  ezonplary 
damages^  If  yon  alknr  any  exemplary  dam- 
ages? Ans.  Actual  damagea,  fBOa  Exam^- 
ry  damages.** 

It  is  i^ln  that  the  pleader  bltmdered  in 
fbrmulating  the  prayar  of  the  petition  and 
confused  actual  expenses  with  actual  dam- 
ages. The  pleading  of  Injuries  to  his  busi- 
ness, r^nitatlon,  and  feelings  in  the  body  of 
his  petition  and  the  offering  of  proof  In  sup- 
port of  these  aTerments  diows  that  the  case 
was  tried  <hi  the  theory  that  the  actual  dam- 
ages were  not  limited  to  the  actual  expenses 
Inenned  at  tiie  trial  of  the  criminal  diarga 
The  court  directed  the  trial  and  instructed 
the  Jury  as  It  actual  damages  beyond  the 
•mount  claimed  for  expenses  of  the  prosecu- 
tion ware  tuTolTOd.  .AppOibint  insists  that 
be  did  not  try  tta  case  on  that  theory;  but, 
while  he  nade  nunwoos  irtiJecti<nB  to  Qie  in* 
troductlon  <tf  orldsno^  It  is  manifleet  that 
mhta  the  eridence  was  admitted  and  the  in- 
fltnetions  given,  reUtlng  to  actual  damages, 
no  speclfle  objection  was  made  that  under 
the  pleadings  the  actual  damages  should  be 
limited  to  the  muwy  paid  as  ezpenaea  <d 
the  criminal  trial.  The  case  having  been 
tried  as  a  case  oC  substantial  damagea  for 
injury  to  the  bnsinses,  good  name>  and  feel- 
ings ot  sppeUe^  tbe  Jury  must  have  made 
th^  award  upon  that  flieory.  Instead  of 
finding  the  actual  damages  as  98B,  tiie  we- 
dftl  finding  disclosed  an  award  of  $600  as 
actual  damages,  which  necessarily  Included 
tl»  fS6  paid  out  as  actnal  expenses.  The 
flndlngs  sre  to  be  constmed  so  as  to  surawrt 
the  general  nrdiet,  where  that  la  ponlble, 
and  within  the  rule  of  Bumdl  r.  Bradbury, 
49  Kan.  444,  T7  Pac  86,  we  think  the  Ter> 
diet  can  be  niAeld. 

FiadiBg  no  material  error  in  the  proceed- 
ings, the  Judgment  of  the  district  court  will 
be  affirmed.  AU  the  Justices  ooneurring. 


{SB  Ku.  403) 
UAFFETF  T.  80BAAB. 
(SopreoM  Gonrt  of  Kansas.    April  13,  IMS.) 

fSyUaltu  by  the  Court.) 

1.  YXNOOa  AND  FUBCKASBS  ({  3.34*)— REUXDY 
or  PUKCHASBK  —  DAHAOSS  —  MlSBEPBESKN- 
TATIOR. 

HoDMtly  belieTlng  that  a  tract  of  land  con- 
tained 272  scree,  a  Tender  so  represeoted  to 
bii  vendee,  who  purchased  relying  upon  the  rep- 
resentation. As  a  part  of  the  same  oral  negoti- 
ations a  price  of  $45  per  acre  waa  agreed  upon, 
and  the  total  considuation  waa  armed  at  by 
multiplying  the  price  by  the  number  of  acres. 
A  written  contract  of  lale  waa  signed,  which 
described  the  land,  and  stated  the  total  consid- 
eration without  referring  to  the  numbw  of 
acres  or  the  pries  per  acr&  The  contract  waa 
consummated  by  payment  of  the  price,  and  thp 
ezecDtioQ  and  delivery  of  a  deed  In  the  ordina- 
ry form,  which  contained  no  reference  to  the 
price  per  acre^  but  stated  the  consideration  as 
112,240,  snd  gave  a  description  of  the  land  fol- 
lowed by  the  words:  "Containing  in  all  272 
acres  more  or  less."  The  tract  contained  only 
257.71  acres.  Tbe  vendee  aaed  to  recover  the 
excess  consideration,  stating  all  the  facts  relat- 
ing to  the  sale  in  hie  petition.  Held:  (1)  The 
plaintiff  was  entitled  to  recover  because  of  mis- 
representation as  to  the  quantity  of  land,  al- 
tboogb  tbe  representation  was  made  without 
Intent  to  deceive. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchawr,  Cent  Dig.  {|  959-080;  Dec.  Dig.  { 
334."] 

2.  Venoob  and  PnaoHABBB  a  SS4*>— RnCEDT 
or  PuBCHASB  —  DaVaobs  Hdtual  Mis- 
take. 

Tbe  plaintiff  was  also  entitled  to  recover, 
irrespective  of  fraud,  becaaee  of  tbe  mataal  mis- 
take of  -  the  parties  regarding  the  quantity  of 
land. 

[Ed.  Mote— For  other  cases,  see  Ymdor  and 
Pnicbassr.  Cent  Qig.  »  80»-«80;  Dec.  Dig;  f 
834.«] 

8.  Evidence  (H  433.  434*)— Pabol  EvxnEifc^ 
— AcnoK. 

Tbe  oral  negotiations  wers  admisrible  In  ev- 
idence to  sustain  both  grounds  ot  recovery, 

[Bd.  Note,— For  other  oases,  see  Evidence. 
Ob^^^||^1900-5004,  2006,  fe620;  Dea  Dip. 

4.  TEIfDOS  ARO  PUSCRASKS  Q  884*}—- ACTION 
BT  PUBCHASBS  —  DMICMWCT  —  WlLLTOL 

Feadd. 

Tbe  plaintiff  was  not  entitled  to  recover 
on  the  ground  of  willful  fraud. 

[Ed.  ^ote.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  908-080;  Dea  Dig.  | 
884.*] 

Appeal  flrom  District  Court,  Kingman 

County. 

Action  by  John  N.  Maffet  against  Carl 
SOhaar.  From  a  Judgment  for  plaintiff,  de> 
fendant  appeals.  Affirmed. 

H.  Bb  Walter,  of  Kingman,  for  appellant 
Geo.  L.  Hay  and  I*  F.  Walter,  both  of  King- 
man, for  appellee. 

BURCH,  J.  After  oral  negotiations  upon 
tiie  subject,  the  defendant  entered  Into  a 
written  oontmct  to  sell  to  the  plaintiff  a 
tract  of  land.  Tb»  material  portiona  of  the 
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contract  fi^lo^:  ."^ke  s^ld  party  of  the 
first  part  win  eomey  and  assnre  to  Oie  par- 
ty of  tbe  second  part  in  fee  simple,  clear 
of  all  incumbrances  the  following  descrlhed 
real  estate  situated  in  the  county  of  King- 
man, and  state  of  Kanaaa,  to  wit:  All  of 
the  northwest  quarter  of  section  thlrty-slz, 
except  R.  R.  of  waj  and  sll  the  sontib- 
west  quarter  of  section  thirty-slz  lying  west 
of  the  B.  R.  right  of  way,  all  in  township 
Xa  twenty-seraii  and  range  No.  eight  west 
of  the  fllxth  principal  meridian.  The  said 
party  of  the  second  part  agrees  to  pay  912,- 
240.00  for  the  above  described  land."  In 
doe  time  the  oontraet  was  consummated  by 
the  ezecntttm  and  d^Tery  of  a  deed,  which 
recited  a  conrideratlon  of  fl2,240,  and  which 
described  the  land  as  follows:  "All  of  the 
northwest  quarter  of  section  number  thirty- 
six,  except  the  railroad  right  of  way  and 
all  that  part  of  the  southw^  quarter  of  sec- 
tion number  thirty-six,  lying  and  eltoated 
west  of  the  railroad  right  of  way,  all  in 
township  number  twenty-seven,  south,  and 
of  range  No.  eight,  west  of  the  sixth  princi- 
pal meridian,  containing  In  all  272  acres 
more  or  less."  Afterwards  the  plaintiff  caus- 
ed the  land  to  be  surveyed,  and  found  that 
it  contained  only  257.71  acres.  Thereupon 
he  sued  the  defendant  for  the  proportion  of 
the  consideration  paid  for  the  land  repre- 
sented by  tbe  deficiency  In  quantity.  The 
defendant  contended  that  the  written  con- 
tract and  deed  show  the  sale  of  a  tract  in 
gross  for  a  gross  Shm,  and  that  the  rule  of 
caveat  emptor  should  be  applied.  The  plain- 
tiff contended  that  the  oral  negotiations  were 
for  the  sale  of  a  tract  of  272  acres  at  the . 
price  of  945  per  acre,  and  that  the  defendant 
represented  the  tract  to  contain  that  quan- 
tity, which  representation  the  plaintiff  be- 
lieved and  relied  upon.  Over  the  objection 
of  the  defendant  the  oral  negotiationB  were 
admitted  in  c^vidence. 

The  Jury  returned  the  fbllowing  findings 
of  ftct: 

Ai^ed  by  the  plaintiff: 

"Q.  1.  Was  the  consideration  for  the  sale 
of  the  land  In  controversy  arrived  at  by 
multiplying  the  number  of  acres  by  tbe  price 
per  acre?  A.  Yes. 

"Q.  2.  Was  it  understood  between  the 
plaintiff  and  the  defendant  at  the  time  of 
the  sale  of  the  land  In  controversy  that  tbe 
uuantity  of  land  was  272  acres?   A.  Yes. 

*'Q.  3.  Was  it  understood  between  the  par- 
ties that  tbe  price  uf  the  land  per  acre  was 
945?   A.  Yes. 

"Q.  4.  Did  the  defendant,  Sdiaar,  represent 
to  the  plaintiff  that  the  quantity  of  land  de- 
scribed in  tbe  deed  made  by  Sdiaar  to  the 
j^laintlfl  contained  272  acres?  A.  Yes. 

"Q.  6.  Was  the  measDremeat  made  by  the 
county  Burreyor  ct  the  land  conveyed  by  the 
defendant  to  tbe  ^Intifl  correctly  made 
and  stated  at  2S7.71  acres?  A.  Yes. 

&  Did  the  defendant,  Schaar,  at  the 


time  t^e  deed  was  made  know  tbot  the  land 
mentioned  In  the  deed  offered  In  evidence 
contained  leas  than  272  acres?  A.  Na** 
'   Asked  by  the  defmdant: 

'*Q.  6.  Did  the  defendant,  Bdiaar,  or  Ida 
Sdtoar,  his  wife,  represent  that  sold  tract 
of  land  sold  to  uiis  plaintiff,  Uaffet,  cmitain 
272  a«%s?   A.  Yes. 

**Q'  T.  How  many  acres  did  defendant 
Schaar,  believe  was  contained  in  Ok  tract 
that  he  sold  to  plaintiff,  Mattel  at  the  time 
the  sale  was  made?  A.  272. 

"Q.  8.  It  yon  answer  question  6  in  the  af- 
firmative^ state  whether  or  not  ttie  sold  de- 
fendant, Schaar,  had  reason  to  believe  the 
r^presratatUm  folse?   A.  No. 

"Q.  9.  In  case  you  answer  qnestlOB  6  In 
tbe  affirmative,  state  whether  or  not  tte 
same  was  relied  upon  by  plaintifl^  Ubfliet, 
or  did  he  rely  upon  his  own  Investlgatkm? 
A.  ReUed  on  Schaar's  representation. 

"Q.  10.  Did  the  detaidant,  Carl  Schaar, 
ever  agree  to  convey  272  acres  of  land  to  Qie 
plaintiff  at  94S  per  acre?  A.  Yea." 

Judgment  was  entered  for  tbe  piitlntiff, 
and  the  defendant  appeals. 

The  principal  error  asrigned  is  the  admis- 
sion of  the  oral  evidence.  The  argnment  is 
that  the  prdlmlnary  negotiation^  were  merg- 
ed, first,  in  the  writt^  contract  of  sale,  and 
then  in  the  deed,  and  that  OtB  parol  evi- 
dence rule  forbade  the  court  to  go  bddod 
those  instmmrats.  Oontrovwaies  over  defi- 
ciencies in  quantity  are  common  enough  te 
which  now  the  voidor,  and  now  the  voidee^ 
seeks  relitf,  sometimes  at  law,  and  some- 
times in  equity.  Very  often  the  voidee^s  ac- 
tion is  based  on  false  represoitatlons  as  to 
quantity.  In  such  <»8es  some  courts  hare 
held  that.  In  ord»  to  warrant  recovery,  tbe 
vMidor  must  have  «itertained  an  actual  pur- 
pose to  d^raud.  Other  courts  have  held  the 
vendor  liable  If  the  represoitation  was  made 
without  knowledge  ot  its  tmtb  or  falsity  and 
was  relied  on  by  tlie  vendee  to  his  ininry, 
although  no  Intention  to  deceive  wlsted. 

[1, 2]  In  this  state  statemente  regarding 
quantity  are  statemmts  of  fact,  and  not  of 
ophilon  (Speed  v.  BtdUngsworth,  64  Kan.  436^ 
S8  Pac.  400),  and  a  poaltive  statement  of  fact 
not  known  to  be  true^  made  as  an  Indnoonait 
to  contract,  binds  tbe  voidor,  althoi^^  ia- 
nocently  mad^  if  the  statemesit  be  nntrne 
and  be  rdied  on  by  tbe  vendee  to  his  prej- 
udice. Bforrow  v.-B<nitibrake,  84  Kan.  724. 
lis  Pac.  58S,  84  li.  R.  A.  (N.  B.)  1147:  Wkfc- 
ham  V.  Grant,  28-Ean;  S17. 

[I]  When  the  basis  of  tbe  action  Is  false 
r^rraentaUon,  parol  evidence  raiding  tbe 
inducement  htid  ont  to  the  vendee  Is  always 
admissible.  Hbe  purpose  In  giving  the  ooo- 
veraatlm  between  the  parties  la  not  to  con- 
tradict the  written  oontraet  or  to  oilarge  or 
mry  Ite  terms,  but  to  show  that  the  contract 
isudi  as  tt  la,  was  procured  by  hnposltkiB 
amounting  in  law  to  frand.  Wdcbam  v. 
Grant,  28  Kan.  SIT,  028.  In  tbe  esse  of 
Lelcher  v.  Keeney,  88  Ho.  App^  394,  406^  72 
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S.  W.  146, 148,  it  wu  lald:  **As  wu  said  In 
Crlm  T.  Grim.  102  Mo.  544  C63  8.  W.  488, 
54  U  B.  A.  002,  86  Am.  fit  Bepi  6211:  ^Tbe 
written  contract  is  conclusively  preaomed  to 
mei^  all  prior  negotlationa  and  expreaaea 
tlie  final  agreement  of  the  pardea.'  But  tba 
(toctrine  of  merger  of  all  preTlona  negoUa^ 
tlona  and  repreaentatlona  in  a  written  con- 
tract and  the  mergw  of  tbe  written  contract 
In  tbe  deed  can  haTe  no  application  Id  a  case 
like  tbla  wbere  the  action  la  based  on  the 
fraud  of  the  defendant  and  not  npoi^  taj 
warranty  on  contract  on  his  part  In  regard 
to  the  qnantttj  of  land.  Fnod  cannot  be 
maised.  •  •  •  Tbm  dUCarcnoa  betw««i 
tba  qoanttlj  niinaanted  and  tbat  wblcb  waa 
in  fact  contained  in  the  tract  as  described 
was  so  large  at  to  be  material  and  sabstan- 
tiaL  Tbe  reprceutation  as  to  qoantiCy  was 
priat  to  and  ootaUe  of  tba  eootractf  and  not 
at  Tariaaea  wttb  the  deed.**  Bere  tbe  Jury 
fonnd  tbat  Ilia  defendant  represented  tiie 
tract  to  contain  272  ncres  when  It  contained 
only  2BT.71  aeraa;  tbat  fhopbdntUf  MUcd  <ni 
tbla  npraaantetJoD;  tbat  tbe  aala  waa  mado 
at  ttw  price  of  .446  par  acxo;  and  tbat  tho 
conaUtoxatlen  waa  urirod  at  by  nmltlplyini 
the  ]ffloe  by  tiw  nnmber  ot  acrea.  As  a  fo- 
aalt  the  defendant  obtained  from  the  plalntlfl 
$46  per  acre  tor  1428  acres  itf  land  wblcb 
tba  defendant  did  not  poMas  aftd  wbkb  tba 
plaintiff  did  not  recelTa.  Very  deariy  the 
plaUitiff  was  entitled  to  tbe  rdlef  wblcb 
ha  aoogbt  The  statonwit  In  tbe  deed  of 
the  namber  of  acres  oonveyad,  wlUi  tbe  ad- 
dition ot  the  words,  **more  or  less,**  was  a 
nifttter  of  desertion  only.  Anastronc 
Brownfleld.  82  Kan.  11%  4  Pac.  18L  In  tba 
opinion  In  tbat  case  tt  was  said:  'Hht  ma- 
tbfffltifls  agree  that,  if  the  statenmt  of  qoan- 
tlt7  In  a  eonv^anco  be  mstter  of  description 
•Mily,  the  Ttodor,  in  the  absence  of  trand,  la 
not  bo  and  to  make  good  the  deficiency,  and 
the  Tendee  la  not  required  to  sorrender  any 
■excess."  82  Kan.  121,  4  Fac.  188.  Tbe  dis- 
trict oonrt  took  a  different  rlev  of  the  law, 
4»oth  in  tba  admission  of  tbe  oral  ifrldmce 
juid  In  tbe  Instmctlnm  to  tba  Jnry,  and  tor 
tbim  reason  the  defendant  claims  tbe  Jodg- 
juent  ooglit  to  be  reTersed.  If  error  had  been 
■oonunltted.  It  would  not  be  material  because 
this  court  would  order  Judgment  on  the  spe- 
cial findings  showiDK  false  representation. 
Bat  tbe  district  court  waa  right  Tbe  dic- 
tum in  the  Annstroi^  Case  overlooks  cer- 
tain principles  approved  by  competent  au- 
tborlty  which,  when  applied  to  the  facta,  sus- 
tain tba  action  of  the  trial  court  irrespective 
•of  the  matter  of  fraud.  Thus  the  vendor  and 
vendee  were  mutually  mistaken  regarding  a 
fiict  upon  wblcb  the  consideration  waa  com- 
puted and  pal&  TtM  true  consideration  of 
M  dead  may  always  be  shown  by  parol,  and 
conaeqnoitly  an  action  for  money  had  and 
received,  accruing  to  the  plaintiff  for  tbe 
■excess  payment  may  be  supported  by  such 
proof.  Again,  tbe  written  memorandum  of 
jale  and  the  deed  did  not  express  fully  the , 


agreement  of  the  parties.  TlMBe  Instmments 
did  not  embody  the  agreement  fieapectlng 
the  price  per  acre.  Therefore  the  prelimi- 
nary contract  was  not  completely  merged, 
and  fBlemaots  not  emtradlctory  of  either 
writing  oenld  be  shown  bj  paroL 

A  disoossfaa  of  these  principles,  with  ref- 
erences to  decided  cases,  may  be  tonnd  in 
tbe  case  of  Butt  t.  Smith,  121  Wis.  066,  9» 
NL  W.  828,  lOS  Am.  8C  Bep.  UMSi  In  tbat 
case  tba  deed  redted  tbat  *in  oouddenitlon 
of  tbe  sam  d  fonr  theosand  dOllan**  land 
wss  eonvoyad  wbldi  was  daseribed  as  "tba 
east  half  of  the  nortbeast  qoaiter  ef  section 
88,  township  18,  range  S."  Bhrldenes  was  la- 
celved  that  the  sals  was  made  .at  tba  prios 
of  |fiO  per  acre  on  the  lalstakan  bsUeC  that 
tbe  tract  contained  80  acres,  wbw  it  con- 
tained but  77.88  acrea.  Ik  the  course  of  the 
(Vtatkm  tbe  cottrt  said:  "Appeilsnt  contends 
that  parol  arldaiae  of  tbe  preliminary  agraa- 
ment  cannot  be  received  upon  the  gronnd  that 
this  preliminary  agreement  for  the  sale  and 
pnrdiaaa  <tf  tba  farm  mscged  In  tiia  deed,  and 
sncb  parol  avidaMa  woold  aMar,  vary,  or 
contradict  It  That  this  rule  does  not  ap- 
ply  to  the  wtwrtfleratlan  eigreased  In  tba  deed 
is  oonflxmed  by  many  decisions.  Parol  avi- 
taws  Is  admiasUde  to.  abow  ths  nal  oonrid-, 
acation  of  tba  convefanoa^  ttwi^  It  be  dlf-' 
fmnt  toom  that  WEpraased  tai  tba  deed.  If  U 
ba consistent tbetawltb.  •  •  •  Norlstba 
deed  conclusive  upon  the  parties  what  It 
appears  that  tbe  amount  of  the  consideration 
mui  onmpoted  upon  m  nmtual  mtstaka  at  tba 
parties  as  to  the  quantity  of  land  actually 
onvvayed.  Wbenevw  tba  fact  appears  tbst 
tba  deed  does  espress  ths  i^avloos  agree- 
ment  of  tbe  parties  lesam  vt  mutual  mis- 
talm  courts  of  equity  bava  not  besltated  to 
grant  relief  to  meet  the  exigencies  of  the 
situation  In  coofonolng  the  nominal  agree- 
ment to  tba  real  ma,  or  1^  abatement 
from  the  purchase  money  when  the  mis- 
take was  snsc^tlbla  of  oorrecUim  In  this 
way.  •  •  •  BeooToy  has  bam  award- 
ed in  cases  wherein  It  mveared  that  land 
was  purchased  under  a  preliminary  agree- 
ment, wbi(^  was  not  Intended  to  be  fully 
embodied  In  tbe  deed,  bnt  whldi  fixed  tbe 
terms  of  the  sale  by  the  acre,  and  wherein  it 
appeared  tbat  there  waa  an  overpayment  of 
the  purchase  price  through  the  mutual  mis- 
take of  the  parties  u  to  tbe  actual  number 
of  acres  included  In  tbe  tract  conveyed.  The 
ground  of  recovery  in  such  cases  is  based 
upon  the  preliminary  contract,  which  has 
been  in  part  performed  by  tbe  (x>nveyance 
and  payment  of  the  consideration,  but  which 
has  not  been  whollymerged  In  the  deed.  Tbe 
additional  elements  of  such  contracta,  re- 
lied on  for  a  recovery,  must  be  such  as  are 
not  embodied  in  and  In  no  way  contradict 
vary,  or  modify  the  effective  part  of  the  con- 
veyance as  agreed  to  and  accepted  by  the 
parties.  This  relief  is  given  upon  the  equita- 
ble consideration  that  the  overpayment  re- 
sulted from  a  mutual  mistake  ot  the  paxtlesi . 
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wblch  should  precludd  eltber  from  reaping 
an  advantage  to  the  injury  of  the  other  on 
account  of  sacSi  error.  Since  such  drcum- 
atances  do  not  require  a  reformation  of  the 
deed,  there  Is  nothing  which  calls  for  the  ex- 
traordinary powers  of  the  court  of  equity. 
The  controlling  qaesUon  la,  Was  there  an 
OTerpayment  under  terms  of  the  contract  of 
sale,  which  terms  have  not  been  merged  In 
the  deed?  If  bo,  the  vrador  ought  to  be  held 
liable  ther^or  to  the  vendee  In  an  action  for 
money  had  and  received.  The  cases  upon 
this  subject,  though  seemingly  somewhat  in 
conflict,  can  be  harmonized  by  distinguishing 
those  which  pertain  to  transactions  wblch 
are  merged  and  embodied  in  the  deed,  and 
those  wherein  recovery  is  sought  to  be  en- 
forced upon  the  terms  of  the  preliminary 
contract  not  embodied  in  and  merged  in  the 
conveyance.  •  •  •  We  must  hold  that 
the  terms  of  the  agreemoit,  fixing  the  price 
ct  the  land  of  $00  per  acre,  were  not  in- 
fcorporated  and  merged  In  the  deed,  and 
that  the  objection  to  the  receiititm  of  any 
eridrace  under  the  complaint  was  properly 
overruled."  121  Wis.  668,  571,  99  N,  W.  328, 
330  a06  Am.  St  Sep.  1039). 

The  two  principles  here  considered  really 
come  to  the  same  thins.  There  must  be  an 
agreement  to  sell  at  a  Qiedfic  price  per  acre 
or  an  agreement  to  sell  a  specific  number  of 
acres,  and  not  an  agreement  to  sell  a  tract 
in  gross  for  a  lump  sum.  This  agreement, 
not  erpressed  in  the  deed,  must  be  entirely 
consistent  with  its  terms,  and  there  must  be 
a  mutual  mistake  as  to  the  quantity  of  land. 
While,  as  the  Wisconsin  court  indicates,  there 
Is  a  conflict  in  the  authorities,  the  better 
role  is  that  under  the  circumstances  stated 
the  terms  of  the  deed  are  not  final,  and  the 
vendee  may  recover  the  excess  consideration 
which  he  has  paid  upon  oral  proof  of  the  por- 
tion of  the  contract  not  reduced  to  writing. 
Tiie  defendant  claims  there  was  no  founda- 
tion in  the  petition  for  recovery  on  the 
theory  Just  discussed  because  It  contained 
no  allegation  In  set  phrase  that  the  parties 
were  mutually  mistaken  regarding  the  num- 
ber of  acres.  One  count  of  the  petition  set 
out  all  the  facts  of  the  entire  transaction. 
There  was  no  charge  that  tiie  defendant  In- 
tended to  deceive.  His  representations  dis- 
posed the  state  of  his  mind,  and  it  was  al- 
leged that  the  plaintiff  purchased  upon  the 
supposition,  belief,  and  understanding  in  good 
folth  that  272  acres  was  the  correct  quanti- 
ty. Under  these  circumstances,  mutual  mis- 
take was  sufficiently  pleaded.  Besides  this, 
the  findings  of  the  Jury  clearly  show  that  the 
parties  were  mutually  mistaken,  and,  if  it 
were  necessary,  the  petition  could  be  amend- 
ed to  conform  to  the  fact 

[4]  Another  count  of  the  petition,  diarglng 
willful  fraud  on  the  part  at  the  defendant, 
was  properly  withdrawn  from  the  Jury. 

Tb&  Judgmoit  of  the  district  court  i»  af- 
firmed. All  the  JtasUoes  concurring. 


(8>  Eon.  374) 

TBMPFOR  T.  JOPLIN  *  P.  ST.  Ca 
(Supreme  Court  of  Kansas.   April  1%  1913.) 

(Syllabua  ly  the  OowtJ 

1.  Cabbiebs  (S  3^*)— iNTBNDino  Passknou 

ON  TbaCK— <;0NTBIBUT0BT  XeOLIGENCE. 

One  who  careleesly  site  down  upon  tbe  tia 
of  an  interurban  electric  railway  trurk  to  await 
tbe  arrival  of  a  car  is  not  continuously  and  otm- 
currently  negligeut  by  reason  of  becoming  ua- 
consciouR  from  sleep  or  coma,  and  thereby  oa- 
able  to  avoid  injury  from  a  car  wantonly  ran 
upon  him. 

[Ed.  Note.— -Vor  other  cases,  see  Oarriers, 
Gent  Dig.  {  1849;  Dec  Dig.  |  326.*] 

2.  Cabbiebs  (§841*)— Ihjukt  to  pASSBNen 

ON  TbACE— WANTON  NbOUOBNCB. 

A  motorman  who  sees  and  realues  tbe 
helplees  condition  and  peril  of  sudi  peraoo  In 
time  to  stop  his  car  and  avoid  injtirbig  him, 
but  recklessly  runs  it  upon  and  over  hiu  with- 
out attempting  to  stop  until  almost  upon  him, 
ia  guilty  of  wanton  Qegli^ence,  rendering  tiii 
employer  liable  for  such  injury,  although  he 
does  not  run  over  him  willfully  and  intentloa- 
ally. 

[Ed.  Note.— I'oT  otiier  cases,  see  Oerrisn; 
Gent  Dig.  f  1846;  Da&  Dig.  f  841.*] 

3.  Gabblers  ^  848*)— Ihjubt  to  VAaamBW 
ON  Track  —  iHSBncrrxoHB  —  Last  Cuab 

COANCE. 

The  company  pleaded  contributory  aedi- 
geace  in  sittii^  down  and  remaining  upon  the 
tracks  knowing  that  a  car  would  soon  pass, 
and  the  court,  having  instructed  correctly  as  to 
concurrent  neglisence  and  last  deer  chance, 
charged  that,  if  the  deceased  was  guilty  of  care- 
lessDess  continuing  down  to  the  time  of  tiie 
negligence  of  the  defendant  if  any,  whidi  con- 
tributed to  the  injury,  there  could  be  no  recov- 
ei?  unless  the  defendant  came  within  the  excep- 
tion to  the  rule  preclading  the  defense  of  con- 
tributory negligence.  Held,  properly  appBcsble 
to  the  defense  pleaded. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Gent  Dig.  {{  140^-1405;  Dec  Dig.  f  34a.*} 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Joseph  Tempfer  against  the 
Joplin  &  Pittsburg  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

John  P.  Curran,  of  Plttsbui^.  B.  G.  Wright 
of  Kansas  City,  Mo.,  and  Sbldmore  &  Walk- 
er, of  Columbus,  for  appellant  McNeill  * 
McNeill,  Al  F.  Wllliama,  and  Chas.  Stepbrnt, 
all  of  Columbus,  for  appellee. 

WEST,  J.  Plaintifl  sued  to  recover  damag- 
es for  the  loss  of  bla  son,  whom  he  alleged 
was  killed  by  one  of  the  defendant's  cars 
The  petition  averred,  in  embstance,  that  on 
Augnitt  21,  1910,  and  for  a  long  time  prior 
thereto,  the  defendant  at  a  point  on  its  line 
known  as  Fleming  station  kept  a  rest  room 
or  depot  for  the  accommodation  of  passoi- 
gers;  that  shortly  before  that  date  tiie  depot 
was  removed,  but  that  tbe  place  continned  to 
be  used  as  a  stopping  place  for  paasengas 
where  they  were  received  and  discharged, 
and  tltat  a  large  number  of  passei^rs  cod- 
stantiy  congregated  there  and  used  such  atop- 
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pins  place;  that  on  the  day  mentioned  tbe 
BOO  went  to  the  station  at  this  place  for  the 
purpcoe  of  becoming  a  paaseogei;  that  he 
had  been  accuBtomed  to  going  there  and 
knew  that  the  defendanl;  «tlU  stopped  Its 
cars  at  that  point;  that  he  arrived  there  at 
about  9  o'clock  p.  m.,  and,  flndlng  no  place 
provided  to  alt  down  and  rest,  sat  down  on 
the  end  of  one  of  the  ties  ot  the  defendant'^ 
road,  that  being  the  only  :i^ace  to  be  fonnd 
at  or  near  the  stopping  place  to  rest  and 
wait  lOT  one  of  defendant's  cars,  and  while 
80  waiting  he  fell  asleep  and  became  nncoa- 
■dons  of  hl0  snrroimdinffB  or  tbe  appna.^ 
of  any  car,  and  about  9  J£  o'clock  the  defend- 
ant wantonly,  wlllfnlly,  recklessly,  and  with 
gross  carelessneev  and  negligence,  after  Its 
motorman.  who  was  nuudDg  ttie  car,  saw  the 
deceased  several  hundred  feet  away  and 
asleep  and  noconsctoiis  and  In  plenty  of  time 
to  have  stopped  the  car,  ran  On  same  over 
and  killed  him.  The  answer  alleged,  among 
other  things,  that.  If  tbe  plalntUTs  son  was 
killed,  It  was  on  account  of  his  own  careless- 
neaa,  Caalt.  and  negligence  In  going  upon  the 
t»<fts  and  sitting  down  and  remaining  there. 

Testimony  was  Introduced  to  the  etTect 
that  the  car  was  loaded  and  running  in  the 
neighborhood  of  15  miles  an  hour  and  could 
have  beea  stopped  in  from  ISO  to  200  feet, 
and  that  the  motorman  saw  the  deceased  300 
feet  or  mor«  before  running  over  him.  One 
witness  testified  that  he  was  a  passenger  on 
the  car  and  saw  something  on  the  track  that 
looked  like  a  man  and  told  the  motorman; 
that  hs  again  arose  and  told  the  motorman 
that  It  was  a  man,  but  that  the  motorman 
made  no  reply  and  simply  turned  his  head; 
that  the  car  was  300  or  S30  yards  from  the 
object  when  this  witness  first  saw  it;  that 
the  motorman  dd  not  slacken  tbe  speed  until 
within  10  or  15  feet  of  tbe  deceased,  who  was 
sitting  on  the  tie  close  up  to  the  east  rail  fac- 
ing east,  in  a  stooping  position  with  his  head 
in  his  hands.  Another  witness  testified  that : 
"A  big  tall  fellow  said  there  wasa  man  on  the 
track,  but  it  never  took  no  effect  at  all; 
it  kind  o'  stirred  theui  up.  I  got  up  and 
saw  sometlilrig  sitting  on  the  tie  there  stoop- 
ed over  like.  I  think  the  tall  man  said, 
There  la  a  man  there.'  The  car  did  not 
Bladen  np  after  that  that  1  noticed."  Anoth- 
er witness  testified  that  he  was  on  the  car. 
"When  I  first  heard  this  tall  man  say  there 
is  a  man  on  tbe  track,  the  car,  in  my  Judg- 
ment, was  about  300  or  300  feet  from  blm. 
The  car  did  not  seem  to  sdow  a  blL"  Numer- 
ous witnesses  denied  that  there  was  any  tall 
man  on  the  car  who  thus  notified  the  motor- 
man,  and  various  others  gave  evidence  to 
tbe  effect  that  tbe  motorman  did  all  he  could 
to  ataip  the  car  after  discovering  that  tbe 
object  on  the  track  was  a  man. 

The  Jury,  among  other  things,  found  that 
tbe  motorman  saw  the  deceased  several 
hundred  feet  away  on  the  track  In  a  daoger- 
ous  place,  apparently  asleep,  in  time  to  have 
stopped  the  car  without  Injuring  hink  That 
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had  be  taken  such  measures  as  were  in  his 
power  at  the  time  he  first  discovered  the 
object  on  the  trad,  and  after  he  knew  and 
recognized  it  to  be  a  man  who  would  not 
leave  the  track,  he  oould  have  stopped  the 
car  before  striking  him.  That  tbe  motor- 
man  was  in  no  doubt  as  to  the  nature  of  Om 
object  on  the  track  when  be  first  discovered 
it  In  answer  to  a  question  whetiier  the  mo- 
torman, as  soon  as  he  discovered  that  It  was 
a  man  and  that  he  was  In  peril  and  would  not 
move,  applied  the  air  to  the  brakes  and  re* 
versed  the  OMtlon  of  the  car,  they  answered, 
"No."  Question  24  was:  "l>id  tbe  motorman, 
Dan  Da^weller,  while  operating  car  No.  64, 
on  tbe  nlg^t  of  August  21,  1010,  while  ap- 
proaching Louis  Tempfer,  wantonly,  willful- 
ly,  and  intentionally  after  he  knew  Qiat  sufdi 
object  was  a  human  bdng,  and  that  it  would 
not  leave  the  track,  run  his  car  upon  and 
over  him?"  To  this  the  Jury  first  answwed, 
"Daa't  know,"  and,  on  being  sent  back,  re- 
turned Instead  the  answer  "Usreleasly."  The 
Jury  were  instructed  that  their  chief  inquiries 
were  wliether  the  deceased  met  his  death 
through  the  wanton,  willful,  reckless  negli- 
gence of  the  defoadant,  and,  if  so,  of  what 
such  carelessness  and  negligence  consisted; 
whether  the  defendant  used  ordinary  care 
and  caution  in  the  operation  of  its  car  after 
tbe  motorman  saw  and  recognized  that  the 
deceased  was  a  human  b^g  on  tb^  track  In 
a  perilous  or  dangerous  position  asleep  or 
apparently  helpless,  and  whether  tbe  de- 
ceased was  IdUed  by  reason  of  his  own  neg- 
ligence w  by  reason  of  the  defendant's  gross, 
wanton,  or  ret^less  carelessneea  and  negli- 
gence. That  tbe  contributory  n^lgence  of 
the  plaintiff  would  not  avail  the  defendant 
"if  it  be  shown  that  the  defendant,  by  the 
exerdidng  of  reasonable  care  and  prudence 
after  havlitg  discovered  tbe  deceased  in  a  dan- 
gerous position,  and  in  a  place  of  peril,  ap- 
parently asleep,  or  nnconsdons  of  said  dan- 
gerous and  perilous  position  he  was  in,  and 
In  time  to  stop  the  car  and  ther^y  not  In- 
jure blm,  and  failed  to  do  so,  and  ran  over 
and  killed  him,"  that  under  such  circum- 
stances "the  doctrine  of  contributory  neg- 
ligence has  DO  place,  tbe  defendant  would  be 
liable  for  any  Injury  inflicted,  Irrespective 
of  the  faults  wblcb  places  the  Injured  party 
in  the  way  of  such  Injury." 

Recklessness  and  wantonness  were  correct- 
ly defined.  It  was  left  to  the  Jury  to  deter- 
mine whether  the  act  of  tbe  deceased  Id 
going  upon  tbe  premises  of  the  railroad  com- 
pany to  become  a  passenger  and,  finding  no 
place  provided,  sat  down  on  a'tle  to  rest  was 
contributory  negligence,  but  they  were  told 
that  In  any  event  be  should  use  due  care  and 
diligence  in  looking  out  for  the  cars  and 
doing  everything  a  reasonably  prudent  per- 
son would  do  to  avoid  injury;  "but  if  he 
falls  asleep  wbUe  there  and  becomes  uocon- 
scious  of  his  surroundings  and  Is  In  danger, 
and  the  defendant's  agents  observe  such  con- 
ditions and  facts  la  time  to  stop  Its  cars  and 
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avoid  an  Injury  and  falla  to  do  bo  and  kills 
him,  the  company  wonld  be  liable." 

In  the  fifteenUi  hutrnctlon  the  jury  were 
apedflcally  told  that,  Ijf  the  deceased  was 
gollty  of  carelessness  and  negligence  contln- 
nlng  down  to  the  time  (rf  the  negligence  or 
carelessness,  if  any,  of  the  defendant  which 
eontrthnted  to  the  injnry  or  death,  "there 
conid  be  no  recovery,  unless,  as  I  have  said, 
the  defendant  cornea  within  the  exception  to 
ttie  rule  whlfdi  I  have  stated,  precluding  the 
dtf  enae  of  contributory  negUgaice." 

[2]  13ie  defendant  zeqneated  certain  Instrac- 
ttons  which  were  refused,  bnt  some  of  which 
were  snbatantlally  ^covered  by  those  given. 
One^  however,  was  refnsed  and  not  otherwise 
covered  that,  before  they  could  find  the  de- 
fendant guilty  of  willful  and  wanton  n^Ii- 
gence,  they  "must  find  that  the  defmdanf  s 
motorman,  after  be  discovered  said  Louis 
Tempfer  -on  the  track  and  realised  that  he 
could  not  and  wonld  not  leave  it,  purpose- 
ly and  willfully  ran  his  ear  on  and  over  said 
Louis  Tempfer."  It  Is  contended  by  the  de- 
fendant that  the  court  erred  In  overruHng 
a  drararrer  to  the  crvldence  In  giving  and  re- 
fusing instructions  and  in  refusing  a  judgment 
for  tiie  defendant  We  hare  examined  the 
InstructlonB  given  as  well  as  those  r^sed, 
and  are  of  the  opinion  that  the  law  was  fair- 
ly and  cprrecUy  stated  by  the  trial  court 

That  th6  demurrer  to  the  evidence  was 
properly  overruled  is  indicated  by  quota- 
tions from  the  evidence  already  made.  It  is 
contended  that  the  finding  that  the  motor- 
man  ran  upon  the  deceased  carelessly  is 
equivalent  to  a  finding  that  It  did  not  do  so 
willfully  or  intentionally.  But  the  court 
made  it  plain  to  the  Jury  that  the  plaintiff 
conld  not  recover  unless  the  motorman  did 
recklessly  or  wantonly  run  the  car  upon  the 
deceased  after  realizing  that  be  was  uncon- 
scious or  helpl^s  and  In  a  place  of  peril; 
and  the  answer  to  the  qnestion  Just  referred 
to,  taken  In  connection  wltli  the  general  ver- 
dict and  the  other  finding;  is  not  so  Inconsist- 
ent therewith  as  to  destroy  its  force  or  ef- 
fect and  is  by  no  means  a  sufficient  basis  for 
a  Jndgment  In  favor  of  the  defendant.  It 
was  not  necessary,  in  order  for  the  plain- 
tiff to  recover,  that  the  Jury  should  find  that 
the  motorman  ran  over  the  deceased  willfully 
or  intentionally,  and  we  attribute  to  htm  no 
such  malevolent  purpose.  It  was  essential, 
however,  to  find  that  he  did  so  recklessly  or 
BO  heedlessly  as  to  amount  to  wanton  in- 
difference to  the  rights  of  Louis  Tempfer, 
and  the  testimony  already  referred  to  sup- 
ported such  conclusion.  Tel^raph  Go.  v. 
Lawson,  66  Kan.  660,  page  663,  72  Pac.  283; 
Railway  Co.  v.  Lacy,  78  Kan.  622,  97  Pac. 
1025  ;  29  Cyc.  509;  Railway  Co.  v.  Baker, 
79  Kan.  183,  98  Pac.  804,  21  L.  R.  A.  (N.  S.) 
427. 

It  Is  vigorously  contended  that  the  testimo- 
ny of  the  witness,  referred  to  as  the  tall 
man,  was  false;  but  It  was  corroborated  by 
two  other  witnesses,  and  the  Jury  and  the 


trial  court  appear  to  have  given  It  credence, 
and  It  is  not  for  us  to  reject  It  WlWe  v. 
Street  Railway  Co^  88  Kan.  6S.  127  Pac. 
625.  It  la  also  sought  to  be  pressed  vpaa 
us  that  neither  the  evidence  nor  the  instroe- 
tlons  were  in  accord  with  the  doctrine  of  Oat 
last  clear  chance,  but  the  Instructions  appear 
to  have  stated  the  rule  dearly  and  correct- 
ly. It  would  9eem,  however,  that  U»  defod- 
ant  in  reiterating  the  correct  rale  that  the 
doctrine  has  no  place  In  cases  wherein  the 
negligence  Is  concurrent  assumes  that,  If 
the  deceased  negligently  sat  upon  the  tle^ 
then  he  was  continuously  n^ligoit  In  tOlUng 
asleep  or  becoming  unconscious.  But  this  Is 
not  correct 

'  [1]  However  negUgenfly  he  came  to  the 
place  of  danger,  if  when  the  car  apinnach- 
ed  he  had  d(me  all  in  his  power  to  get  out  of 
its  way,  it  could  not  be  said  that  this  was 
a  continuation  of  his  negligence.  On  the  con- 
trary, his  negligence  would  have  turned  to  the 
highest  degree  of  diligence.  If,  howevtf,  be 
was  unconscious  from  sle^  or  coma,  he  had 
no  ability,  while  In  that  condition  to  extri- 
cate himself,  and,  having  no  power  to  exer- 
cise diligence,  he  was  not  hegUgent  for  falling 
to  'exercise  it  Had  he  gone  upon  the  trade 
for  the  expreab  purpose  of  trespassing  and 
fallen  and  broken  both  legs  and  lain  there 
helpless,  the  defendant  wonld  have  bad  do 
right  to  run  over  him  after  actually  discov- 
ering his  condition  and  peril.  As  the  evi- 
dence does  not  disclose  the  cause  of  his  un- 
consciousness. It  cannot  be  attributed  to  a 
criminal  design  to  derail  the  car  or  to  com- 
mit suicide.  According  to  the  findings,  we 
have  the  simple  fact  that  he  was  there  to- 
tally oblivious  of  his  danger  because  of  a 
cessation  of  bis  mental  faculties  from  some 
unknown  cause.  This  cannot  be  said  to  con- 
stitute continuing  negligence,  which  could  ex- 
ist only  .  In  case  be  was  in  condition  to  realise 
his  danger  and  help  himself. 

[3]  That  portion  of  instruction  No.  15,  al- 
ready quoted,  that  if  the  deceased  was  goilty 
of  carelessness  and  n^lgoice  continuing 
down  to  the  time  of  the  negligence'  or  care- 
lessess,  If  any,  of  the  defendant  which  con- 
tributed to  the  Injury,  there  could  be  no  re- 
covery unless  the  defendant  came  vrithln  the 
exception  to  the  rule  precluding  the  defense 
of  contributory  negligence.  Is  said  to  be  «i- 
tlrely  inapplicable  to  a  case  of  last  clear 
chance,  because  it  charged  that  the  plaintiff 
could  recover  even  If  he  "was  gutlty  of  neg- 
ligence that  continued  down  to  the  time  of 
the  accident."  Bnt  negligence  down  to  the 
time  of  the  negligence  of  the  defendant  is  not 
negligence  down  to  the  time  of  the  accident 
It  must  be  remembered,  too,  that  the  princi- 
pal defense  pleaded  was  the  contributory  Di- 
ligence of  the  deceased  In  "sitting  down  on 
the  tracks  and  remaining  there,  knowing  that 
a  car  would  soon  pass  along  said  tracks,  and 
knowing  the  danger  of  sitting  on  said 
tracks" ;  and  the  defendant  was  entitled  to 
an  instrttCtUm  framed  on  this  theory,  and  m 
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think  this  WS8  wbat  the  court  was  dTlos. 
and  that  It  was  proper  and  not  In  conflict 
with  others  expressly  stattaif  tSie  doctrine  of 
the  last  clear  chance. 

Error  Is  assUned  In  reeelTliv  what  la  aa- 
•erted  to  have  been  a  qnotUnt  rwdlct  Tol* 
lowing  what  the  writer  regards  a  Tlctooa  ea»- 
torn,  affldarlts  jfto  and  con  wwe  recelTed  In 
erldmce  to  show  tbt  mental  processes  used 
by  the  Jnry  In  arrlrlng  at  th^  rerdlct  Tbm 
trial  eomt  weighed  the  erldenee  thns  produc- 
ed and  decided  the  qneatloa  9t  fact  thereby 
added  to  the  Utigatlon  In  favor  of  the  plain- 
tiff, and  this,  like  any  other  aapported  flnd- 
1^  ta  teet,  mnat  nmaln  nndlatorbed. 

Finding  no  prcjndloal  errw  In  the  record 
Judgment,  It  la  afinoed.  All  tba  Joattces 
omcorrlng. 

m  Kan.  tU) 

AtTFO-rEDANBAT  PBESS  GaT.WABD.t 
(Bvprcau  Court  of  Kansas.   April  12;  1918.) 

1.  Sam  (§  280*)— CoimtaoT  or  WanAnrr— 

CoiteravonoiT. 

Where  a  farm  Implement  U  porcbased  un- 
der a  warranty  Indudtng  a  proTislon  that,  U 
it  does  not  work  Mttlsfactorily,  the  purchaser 
■hall  notify  the  seller,  wbo  may  send  an  ex- 
pert to  sdjost  It  and,  if  the  selicr's  expert  or 
agents  fall  to  make  It  work  satisfactorily,  the 
seller  shall  take  it  back  and  reload  the  por- 
diaae  price,  if  paid,  held,  that  the  porchaser 
■inat  test  the  maehlne  fairijt  ud,  If  It  does  not 
eoBsplT  with  tk*  contract,  moat  dve  the  re- 
quired  notice,  and,  if  the  seller  fails  to  make  it 
work  satis^ctorily,  the  purchaser  mast  retam 
the  machine  within  a  reasonable  time. 

(Ed.  Note.— For  other  cases,  see  Seles.  Cent 
nig.  H  806-608,  810;  Dec.  Dig.  |  285.*] 

%  Saui  (I  S87*)--Acnoii  vob  Pbics— Ds- 

nnan— <|uurnoH  or  Fact. 

What  constitntes  such  reasonable  time  Is 
a  question  of  fact  to  be  determined  from  all  the 
drcnmstsnces  of  the  caae. 

[Ed.  Not&— For  otiier  cases,  see  Salea,  Gent 
Dig.  H  811-816;  DeCL  Dig.  f  287.*] 

<.  Saum  (|.284*>— Cohtbaoi  or  WauAnTx— 

CONRBUCTIOH. 

If,  at  the  time  of  this  transaction,  bay 
presses  of  different  slses  and  designed  to  make 
dUferent  staed  bales  ef  bay  were  In  nse,  and 
If  the  bay  press  in  qnestion  was  of  a  smaller 
dse  and  designed  to  make  smaller  bales  than 
some  of  tbe  others,  but  worked  satisfactorily 
to  making  the  bales  It  was  deslftted  to  make, 
there  was  no  breach  of  warrant  if  the  press 
n^pdred  more  power  when  naed  to  make  larger 

^  SyBA.  VtA*^VoT  o^er  cases,  see  Sales.  Cent 
iMg.  H  80M06;  Dec.  IMg.  |  284?^ 

Appeal  from  Dlatrlct  Court,  Marlon  Connty. 

Action  bf  tbt  Anto-Fedan  Hay  Press  Com- 
pany against  Gale  Ward.  From  judgment 
for  defradant,  plaintiff  appeala.  Rerened 
and  remanded,  with  dlrectlona. 

D.  W.  Wheeler,  of  Mail<»,  for  appellant 
W.  H.  Oopenttf ,  frf  HulGii,  for  anwUae. 

SMITH,  3.  nils  action  was  brought  by 
niW^aant  to  recover  on  a  promlaaory  note 


for  $12S,  with  Intei'est  and  up<m  an  unpaid 
balance  of  an  account  of  |75  and  Interest; 
the  note  and  account  being  for  ttw  purehaae 
price  of  a  bay  press. 

answer  of  the  defendant  set  up  four 
grounds  of  defense ;  the  first  was  a  general 
dnlal;  the  second  admitted  purchase 
of  tbe  hay  press,  but  alleges  that  It  was  aoMt 
to  blm  by  tbe  plalntur  upon  the  following 
written  and  printed  warranty:  "Tbe  Auto- 
Fedan  Hay  Presa  la  sold  under  the  following 
guaranty  and  agreement:  That  OTery  press 
Is  wdl  made  and  of  good  material  The 
Anto-Fedan  Hay  Press  Company  agrees  to 
fumlab  firee  f.  o.  b.  Kanaaa  City  any  partt 
shown  to  be  defectlra  within  6  months  fMm 
the  date  of  aale;  that  if  operated  according 
to  printed  dlroctlons.  with  proper  manage- 
ment. It  win  do  more  work,  widi  the  same  ex- 
ertion, than  any  two  borse  power  press  on 
tbe  market;  that  It  la  durable  and  easy  to 
operate  with  a  self 'feed  that  actnaUy  feeds ; 
that  In  case  purchaser  faila  to  operate  the . 
machine  satlsftictorily,  he  shall  notify  our  an- 
ttiorlBed  agent  seUlng  him  the  press  and  the 
home  offlce ;  that  If  Mid  agent  f&ila  to  make 
tbe  press  work  successfully,  the  home  offlce 
aball  hare  opportunity  to  send  an  expert  to 
make  tbe  madiine  work  propwly,  unless  the 
difficulty  la  of  such  nature  that  they  adrlae 
by  letter,  but  If  tbe  Auto-Fedan  Hay  Press 
<3ompany  falla  to  make  It  work  aatlafactorily. 
the  preaa  shall  be  taken  back  and  tbe  pnr- 
diase  price.  If  paid,  refunded."  Two  other 
d^enses  were  pleaded  and  a  demnrrer  there- 
to was  properly  sustained.  The  def«idanl 
prayed  judgment  agklnst  the  i^ntlff  for  gSO. 
not  including  claims  made  In  the  two  defens- 
es donurred  to. 

[1,21  TSiereupon  the  plaintiff  filed  a  mo- 
tion to  require  the  defendant  to  make  his 
answer  more  definite  and  certain  by  setting 
op  the  names  of  the  ag^ts  or  eroployte  of 
tbe  plaintiff  to  whom  the  alleged  verbal  no- 
tice was  given,  also  to  state  the  time  and 
place  at  which  such  notice  to  the  employes 
waa  given.  The  motion  was  sustained  as  to 
the  name  of  tbe  person  to  whom  notice  was 
given,  but  overruled  as  to  the  remainder  of 
the  motion.  Thereupon  tbe  defendant  amend- 
ed hla  answer  by  Interlineation  as  follows, 
"to  wit  one  Mr.  Ross,  whose  first  name  la  to 
the  defendant  unknown,  who  was  acting  as 
the  authorized  agent  of  plaintiff."  The  rul- 
ing on  this  motion  was  erroneous.  It  was 
neceasary  to  the  defense  that  the  ai^Uee 
show  reasonable  diligence  in  notifying  the 
appellant  of  any  claimed  failure  In  the  war- 
ranty to  give  appellant  a  reasonable  oppor- 
tunity to  remedy  the  defect,  if  any  existed. 
There  appears  to  be  no  evidence  of  any  inter- 
view between  tbe  appellee  and  the  agent 
Rosa,  until  about  18  months  after  the  pur- 
chase of  the  hay  press,  and  about  the  time 
the  appellee  claims  to  have  notified  Ross 
that  tbe  machine  waa  hla  or  the  company'a 
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[3]  There  was  evidence  that  there  were 
hay  presses  on  the  market  of  different  sizes; 
that  the  press  In  question  was  of  the  smaller 
size  and  was  designed  to  make  a  bale  of 
reasonable  size,  but  smaller  than  the  large 
presses  were  designed  to  make;  also  that, 
when  the  larger  sized  bales  were  made  upon 
this  press,  the  draught  on  the  team  was  very 
^eavy.  The  appellee  himself  testified  that 
the  machine  ran  eas;  enough  in  making  a 
00  or  66  pound  bale,  bat  very  heavy  in  mak- 
ing an  80  or  85  pound  bale. 

The  contract  ot  warranty  Is  silent  as  to 
the  sbct  of  the  bales  In  the  making  of  which 
tiie  machine  was  warranted  to  "do  more 
wotk.  wltii  the  aame  exertion  than  any  two 
horse  power  press  on  the  market"  In  this 
situation  It  Is  to  be  presumed  that  the  ma- 
chine was  to  be  used  to  make  bales  of  the 
slse  which  it  was  designed  to  make,  provided 
the  machine  was  designed  to  make  a  bale  of 
ordinary  or  fair  ^se.  There  is  no  evidence 
that  a  60  or  65  pound  bale  Is  not  an  ordinary 
or  fair  size. 

The  an;)eUant  requested  the  court  to  In- 
struct the  jury.  In  substance,  that,  to  entitle 
the  d^endant  to  rescind  the  contract,  he 
must  return,  or  offer  to  return,  the  property 
within  a  reB8ona.ble  time,  and  that  if  the  ap- 
pellee k^  and  operated  the  hay  iwess,  know- 
ing It  did  not  comply  with  the  warranty,  from 
July  or  August,  1900,  to  the  latter  part  of 
the  summer  of  1910,  without  offering  to  re- 
turn It,  the  verdict  should  be  tOr  the  plains* 
tiff  for  the  unpaid  portion  of  the  purchase 
price.  This  request  was  refused.  There  be- 
ing no  allegation  that  the  appellee  was  induc- 
ed to  keep  the  machine  by  the  promise  of 
the  appellant  or  Its  agent  that  it  would  or 
could  make  the  machine  wvA  sattsfactorlly, 
we  think  this  instruction  should  have  beea 
given. 

The  court,  however,  did  give  Instruction 
No.  4,  which  Is  as  follows:  "Yon  are  Instruct- 
ed that  if  the  hay  press  In  question  In  this 
case  did  not  comply  with  the  warranty,  and 
that  the  defendant  honestly  believed  that  it 
did  not  so  comply,  the  defendant  would  have 
the  right  to  return,  or  offer  to  return,  the 
same  to  plaintiff  or  Its  duly  authorized  agent. 
If  said  machine  did  not  comply  with  said 
warranty,  and  to  have  the  contract  of  t>ur- 
chase  rescinded  or  canceled,  but,  under  such 
circnmstances,  ft  would  be  defendant's  duty 
to  return,  or  so  offer  to  return,  the  machine 
with  a  reasonable  promptness  after  having 
used  the  machine  for  such  reasonable  time  as 
would  be  required  to  give  the  machine  a 
fair  test;  and  if  the  defendant  failed  to  re- 
turn the  same  wltbln  such  reasonable  time 
after  having  discovered  its  defects  and  that 
it  failed  to  comply  with  the  warranty,  and 
ifhe  failed  to  do  so,  defendant  would  there- 
by waive  the  defects  in  said  machine  and 
waive  the  conditions  and  terms  of  the  war- 
ranty, nnless  the  delay  of  defendant  in  re- 
turning the  machlp^  M;. offering  to  return  the 


machine  and  thereby  rescinding  the  con- 
tract, was  occasioned  by  the  promise  of  plain- 
tiff or  its  agents  to  fix  the  machine  so  that 
the  same  would  work.  In  transactions  of 
this  kind,  both  parties  are  required  to  act 
In  good  faith,  and  neither  can  be  permitted 
to  take  advantage  of  bis  wrong." 

In  bis  testimony  as  a  wltn^  the  appellee 
does  not  testify  that  any  agent  requested 
him  to  keep  the  machine  to  give  the  oppor- 
tunity to  make  It  work  right  The  apptilee 
does  testify  that  at  one  time  he  wrote  the 
company  about  the  draught,  and  they  told 
him  to  keep  the  machine;  that  they  would 
send  another  man.  In  reply  to  a  qoestlon  as 
to  what  time  that  occurred,  he  said  be  oouid 
not  tell. 

The  jury,  In  answer  to  special  gueetions 
requested  by  appellant,  found,  anicmg  others 
the  following  facts: 

"Q.  3.  How  long  aft^  the  def«Qdant  dis- 
covered the  defects  In  said  bay  press  did  be 
keep  and  use  said  hay  press?  A.  Ahont  13 
months." 

"Q.  S.  Did  the  defendant  ever  tender  bad^ 
the  hay  press  before  September,  or  the  time 
Mr.  W.  t.  Ross  was  at  bis  premises?  A. 

Na 

"Q.  6.  Did  the  defendant  dlscora  the  de- 
fects he  claims  in  the  hay  press  before  be 
paid  the  950  in  November,  1909?   A.  Tes." 

"Q.  9.  Did  the  defendant  ever  make  any 
tender  of  the  bay  preu  back  to  any  person 
authorized  to  rec^ve  it,  and  demand  fals  note 
and  payment  back  before  the  maturity  of  the 
note  mentioned  In  question  8;  if  so,  when 
and  to  whom?  A.  No." 
.  One  witness  testified  that  In  January  or 
February,  1909,  the  aiqitellee  used  the  machlM 
in  pressing  75  tons  of  hay  fax  tiie  wltnen 
and  his  father. 

The  Jury  also  returned  the  following  an< 
swers  to  special  questions  requested  by  Um 
appellee: 

"(1)  Afteir  defendant  discovered  that  the 
hay  press  in  question  would  not  work  satls- 
factorlly,  did  the  plaintiff,  from  ti&ie  to  time, 
send  otit  Its  agents  to  fix  said  hay  press  so 
it  would  work?  Ans.  Tes. 

Were  said  agents  sent  out  by  the 
plaintiff,  from  time  to  time,  while  defendant 
had  said  bay  press  in  his  possession  to  fix 
said'  machine  for  the  purpose  of  inducing  de- 
fendant to  keep  said  machine?  .Ans.  Tes. 

"(3)  Before  said  agents  came  out  to  fix  said 
hay  press,  did  defendant  complain  to  plain- 
tiff and  Its  authorized  agents  concemli^  the 
working  of  said  hay  press?   Ans.  Yes. 

"(4)  Did  plaintiff's  expert  fail  to  make 
said  hay  press  work  according  to  its  guaran- 
ty? Ans.  Yes. 

"(5)  If  you  answer  the  last  question,  'Tes,' 
state  wliether  defendant  Inrmediately  after 
such  expert  failed  to  make  such  hay  press 
work  accordlhg  to  the  guaranty,  he  offered 
to  return  said  hay  ^t%ss  to  the  plalotlfl  at 
Its  authorized,  ageptj  Ans.  Tes." 
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Aa  shown  by  answers  to  qnwUinis  S  and  6^ 
requested  ))y  appellant,  tbls  was  18  moiitha 
After  the  porehase. 

In  W^Mek  ft  Ca  t.  Harrii;  SI  Kan. 02;! 
Pac  271,  It  la  mid:  "Wbva  psnmia]  proper- 
tr.  Bocta  aa  a  mowing  or  reapflnff  aaachlne^  is 
•old  with  a  warranty,  and  ther*  la  a  breadi 
ot  that  warranty,  the  pri^rty  sold  not  be- 
tng  as, represented  and  warranty  by  the  Ytm- 
dor,  tbe  purchaser  has  two  remedies:  (1)  He 
may  return  the  property  and  rescind  the  con- 
tract ;  or  (2)  be  may  afllrm  the  contract  and 
sne  for  damages  for  the  breach  of  the  war- 
ranty. In  tbe  latter  case,  he  affirms  the 
contract,  and  the  amonnt  which  la  thai  pri- 
ma fade  due  the  vendor  is  not  the  reason- 
able valne  of  the  machine,  bnt  the  contract 
price, .  and  the  only  reduction  Is  Uiat  which 
results  from  the  breach  of  the  warranty." 

Tbe  doctrine  has  been  repeatedly  reaffirm- 
ed In  this  court  and  Is  tbe  settled  law  of  tbe 
state  on  tbe  subject  Ordinarily  It  is  said  to 
be  a  question  of  fact  whether  tbe  porchaser 
returned,  or  olfered  to  return,  the  property 
within  a  reasonable  time,  but  In  tbe  Wey- 
brlck  Case,  supra,  Mr.  Justice  Brewer,  in 
writing  tbe  opinion,  used  this  language:  "In 
the  f^&se  at  bar,  as  the  purcbasera  retained 
tbe  header  and  used  it,  not  only  during  the 
seasons  of  1880,  bnt  also  during  those  of 
1881  and  18S2,  they  clearly  abandoned  the 
remedy  by  rescission  of  contract  A  porchas- 
er cannot  retain  and  use  property,  and  at 
the  same  time  say  he  repudiates  and  re- 
scinds the  contract  to  purchase.  The  only 
remedy,  therefore,  the  pnrchasen  had  In  this 
case  was  to  recover  -damages  of  vendon,  by 
reason  of  the  breach  of  warranty."  31  Kan. 
M,  1  Pac.  272. 

The  decisions  in  CooUngham  t.  Dnsa,  41 
Kmu.  229,  21  Pac;  99,  and  Manufacturing  Co. 
T.  Moore,  46  Kan.- ^4,  26  Pac.  70S,  sustain 
the  same  doctrlna  In  the  latter  case  it  is 
said :  "This  defect.  If  it  existed,  was  a  pat- 
ent one,  which  the  defendant,  who  osed  the 
Implement,  must  have  seen  and  known  from 
the  beginning.  Within  the  aotborlties  dted. 
It  most  be  held  that  tbe  continued  use  of  tbe 
implement,  after  learning  of  the  alleged  de- 
fects, should  be  regarded  as  a  waiver  of  de- 
fendant's right  to  resdnd,  and  that  the  of- 
fer to  return  was  not  made  within  a  reason- 
able time."  These  remarks  are  applicable  to 
this  case.  See,  also,  Implement  Ca  v.  Haley, 
77  Kan.  72,  93  Pac.  679.  In  this  case  the  de- 
fect if  one  existed,  was  patent  One  wit- 
Dess  testified  that  It  took  only  a  few  minutes 
to  determine  that  the  press  was  of  heavy 
draught  He  referred  to  tbe  time  when 
they  were  trying  to  make  large  bales.  There 
Is  also  evidence,  undisputed,  by  a  witness 
who  was  called  for  the  appellee,  In  fact  the 
•on  of  the  appellee,  that  the  hay  press  was 
used  after  tbe  time  that  appellee  claims  to 
have  turned  It  over  to  appellant's  agent,  al- 
though this  was  only  for  a  aluwt  time.  If 


appellee  wlalied  to  rdy  on  the  statement  be 
testifled  to  have  made  to  tbe  agent,  **ThlB  la 
your  machine^'*  ha  had  no  right  to  nss  it  at 
all  tliereaftar. 

By  the  oontlnoed  oaa  itf  the  hay  prsos 
kmc  *tt«r  tlM  diaeonry  that  It  did  not  cam- 
ply  with  tke  warranty,  and  also  by  using 
tils  press  after  be  daims  to  have  deUvered 
It  to  the  appellant's  agent,  the  appellee  la 
held  to  have  waived  the  didtoet,'tf  any  there 
was,  therein  and  to  have  affirmed  the  con- 
tract of  purdias&  His  remedy  was  in  dam* 
ages  for  the  breach  of  the  warranty,  whidk 
remedy  was  not  sought  in  this  action. 

The  Judgment  is  reversed,  and  the  case  Is 
remanded,  with  instructions  to  render  Jnd^ 
ment  for  the  appellant  as  ivayed  tm*  AU 
the  Justices  concurring. 

(tt  Kan.  m 

WINKLER  V.  CITIZENS*  STATE  BANK 
or  GUEDA  SPBINGS.t 
(Supreme  Coort  of  Kansas.    April  12.  101&) 

(Syllabut  by  tU  Court.) 

Banks  ahd  Banking  it  143*)— Aotioh  loa 
Deposit— ExiniFU«r  Bahaois. 

In  aa  action  by  •  depositor  to  recover  mMk> 

S placed  br  bim  in  a  bask  u  a  general  deposit 
e  bank  bavins  wrongfulty  refaaed  payment 
and  having  protested  a  check  drawn  by  the  de- 
positor (or  the  amount  thereof,  tb«  bank  is  not 
liable  for  exemplary  damages,  unless  it  was 
guiUy  of  fraud,  malice,  gross  negligence,  or  op- 
pression In  BO  doing. 

[Ed.  Mote.— -For  other  cases,  see  Banks  aad 
Bulking,  Cent  Dig;  ||  414,  517;  De&  Dig.  | 

Appeal    from  '  District    Gonrt,  Cowley 

County. 

Action  by  W.  H.  Winkler  against  the  Clt- 
isens*  Stote  Bank  of  Oueda  Springs,  a  cor- 
pcnutlon.  From  Judgment  for  idalntlff,  d«- 
fendant  api>eals.  Affirmed. 

C  T.  Atkinson,  of  Arkansas  City,  for  ap- 
pdlant  I^ol  B.  Magle,  at  St  John,  for  ap- 
pellee 

SMITH,  J.  It  appeara  by  tbe  evidence  in 
this  case,  without  substantial  controversy, 
that  the  appellee  bad  on  general  deposit  in 
tbe  appellant  bank  the  sum  of  |2,000,  sub- 
ject to  the  check  of  the  appeUee ;  that  the 
appellee  gave  to  another  bank  his  check  for 
the  fnll  amount  of  the  deposit;  that  the 
check  was  forwarded  to  appellant,  and  appe- 
lant refused  payment  thereof  and  ca\ised  ths 
check  to  be  protested  and  ndtlce  thereof  to 
be  given.  Thla  suit  was  brought  to  recover 
the  money  and  tor  damages. 

The  reason  given  by  appellant's  cashier 
for  tbe  refusal  of  payment  was  that  the  sum 
of  money  was  deposited  In  purauaoce  of  an 
agreement  between  the  app^lee  and  a  third 
party,  bnt  not  to  the  credit  of  such  third 
party,  by  tbe  terms  of  which  the  cashier 
thought  the  transaction  with  snch  third  par- 
ty ought  to  be  closed  and  the  money  paid  to 
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tbe  third  party.'  It  Is  not  pretended  tbat  the 
bank  received  the  money  or  was  to  hold  It 
as  aecnrity  for  the  third  party,  or  that  tJie 
aniellant  had  any  legal  obligation  In  this 
matter  to  protect  tbe  third  party. 

At  the  close  of  the  evidence  the  court  gave 
the  following  Instmctione  relative  to  the 
damages  recoverable: 

"If  you  should  find  for  the  plaintiff,  in  ad- 
dition to  the  amount  that  you  find  he  Is  en- 
titled  to  recover  because  of  the  money  de- 
posited In  the  bank,  you  should  also  find 
tbe  amount,  If  any,  of  the  actual  damages 
he  has  sustained,  tC  any,  by  reason  €t  the 
failure  and  refusal  of  the  bank  to  pay  over 
the  money  on  said  check.  And  in  determining 
what  his  actual  or  general  damages  are  you 
may  take  into  consideration  tbe  evidence  of 
what  expense  be  has  been  put  to,  caused  by 
said  refusal,  what  damage,  If  any,  it  has 
been  tq  his  standing  and  credit  as  a  business 
man,  what  lie  has  been  compelled  to  pay  for 
attomey'B  fees  and  otherwise  in  connection 
with  looking  after  the  matter  prior  to  tbe 
commencement  of  thl^  suit,  what  be  has  been 
compelled  to  pay  out,  if  anything,  for  pro- 
test fees,  and  allow  to  tbe  pdalntiff  such  ac- 
toal  (w  general  damages  as.  In  yonz  judg- 
ment, from  all  Ote  evidence  In  the  case,  will 
compensate  htm  fictr  hla  actual  injnrj  sus- 
tained, if  any,  by  reason  of  tbe  refusal  of 
tbe  said  bank  to  pay  his  duck. 

"And  if  you  shall  find  that  he  is  entlUed 
to  racover  actual  damages  in  this  case,  out* 
aide  of  tbe  money  on  d^^t,  then.  If  yon 
shall  farther  find  tbat  the  refusal  of  the 
bank  to  pay  aaid-cbedc  traa  withoat  good 
reastm,  was  oppresstve,  was  malicious,  then 
yon  votild  be  Justified  In  allowing  tbe  plain* 
Uff  exemplary  damages— that  is,  what  la 
called  smart  money  or  punitive  damages — 
as  punishment  for  the  conduct .  of  tbe  der 
fendant  In-  such  malicious  act,  and  tbe 
amount  of  this  Is  left  to  the  good  Judgment 
and  discretion  of  the  Jury." 

Tbe  first  paragraph  of  this  instruction  la 
approved,  except  the  clause,  "what  he  has 
been  compelled  to  pay  for  attorney's  fees 
and  otlwnriae  In  copnectlon  with  looking 
after  the  matter  prior  to  the  commencement 
of  this  suit,"  whii^  Is  disainffoved.  Evans 
T.  Central  Life  Ina.  Co.,  87  Kan.  641,  125 
Pb&  86. 

There  Is,  however,  no  evidenca  tbat  In  the 
refusal  of  payment  the  bank  was  guilty  of 
fraud,  malice,  oppreasion,  or  of  any  wrong- 
ful purpose  that  would,  in  any  way.  Justify 
the  last  paragraph  of  tbe  Instruction,  it  Is 
erroneoni.  See  Wlnstead  t.  Hulme,  82  ^n. 
S68,  4  Pac.  9M;  Cady  v.  Que,  46  Kan.  738, 
26  Fac.  448. 

The  Jury  found  for  the  appellee  $2,000^ 
the  amount  of  the  deposit,  9136  Interest 
thereon,  |365  actnal  damages,  and  9135  ex- 
emplary damages.  Judgment  waa  accord; 
Ingly  rendered. 


The  Judgm«it  is  ordered  to  be  modified  hj 
reducing  the  same  9185,  and  when  so  ^lod^ 
fled  is  affirmed.  All  the  Justices  ooDCurrlnc. 

.   Ill  !•  FOWLBS. 
(Supreme  Court  of  Kansas.    April  12,  IVSZ.) 

(SyUaiut  ty  tie  Court.) 

1.  OamiNAL  I/A.W  a  18*)  —  JUBUDICnOH  — 
NonBESIDEIfT. 

One  state  will  not  wek  to  censor  or  eodtrol 
tbe  conduct  of  dtiMna  and  rcaidents  of  other 
;  states  unless  socb  coodact  results  in  an  in- 
frsctlon  of  its  own  laws. 

IBd.  Note.— For  other  cases,  see  (MnUnal 
Law,  Gent  Dig.  I  7;  Dec.  Die  |  1&*] 

2.  t^maiTAX.  Law  (|  97*)  —  JuBi&DicnoH  — 
MoHBESiDERT— Puck  or  OmnsB. 

A  citizen  and  resident  of  another  atit^ 
who  without  lawful  excuse  knowingly  penniti 
bis  child  nnder  16  years  of  age  to  be  and  re- 
main here  in  destitute  or  neeesdtoos  etrcnm- 
stasees  without  providing  for  the  support  sod 
malntesance  of  such  chlla,  thereby  violates  tbe 
Desertion  Act  (chapter  16ii,  Laws  of  1911),  and 
may  be  punldied  tmvefor. 

[EM.  Notfc— For  other  cases;  see  OHmlsal 
Law.  Cent  Dig.  |i  m-18&,  101;  Dtb  Dig.  I 

07.  *] 

8.  Canciif  Ai.  Law  (|  97*)  —  Jnanmicnon  — 
Place  of  Offkshk. 

When  upon  sach  charge  the  bther  Is  a^ 
rested  in  another  state  and,  walviiw  rsqaiiitioB, 
conies  1b  the  custody  of  an  officer,  the  courts  oi 
this  state  have  JurlsdictioQ  toOry  him  upon  boA 
charge  although  be  has  never  before  been  with- 
in this  state.  But  when  after  having  thas  come 
he  is  discba^ed  by  writ  of  habeas  corpus  bj 
the  probate  court  oz  the  codn^  whoe  tite  ti^igt 
was  laid,  and  before  liaving  an  opiMrtnolty  t» 
return  Is  rearrested  on  the  same  diarge,  tbe 
state  has  no  right  to  retain  and  try  him  for 
feilore  to  support  such  child  after  be  (tbe 
father)  was  thus  brought  here,  withoat  sbovinr 
tliat  after  so  coming  he,  without  lawful  excnae, 
knowlnriy  MIed  or  refused  to  fumUi  «adi  lup- 
port  and  maintenance, 
[sad.  Note.— For  other  easdi,  see  GtimiBal 
Cent  Dig.  fi  177-18&,  191;  Dte;  Dig;  | 

4.  Pabent  and  Child  (|  17*)— PBoeEcmoir 

FOB  NONSUPPOBT  —  PBOOF  —  NoiVBEBIDEnT 
PABKIfT. 

To  render  a  father  liable  to  punishment  for 
such  failure  before  being  thus  brought  here,  it 
must  he  shown  that  be  knew  or  ought  to  bare 
known  the  location  and  condition  of  liis  child, 
or  that  be  had  by  act  of  omission  or  coouais- 
iJon  permitted  him  to  be  and  remain  hen  ia 
destitute  or  neccKltous  circumstances  without 
providing  for  Us  support  and  maintenance. 

[Bd.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  IS  176-181;  Dec  Dig.  S  17.*] 

&  Ebcnamnoic  {|  41*}— Rjorts  Ann  Db> 
CHAxoE— PaosEcunon  fob  Anothu  Cania 
A  sovereign  state  will  not  be  less  fair  in  its 
treatment  of  parties  than  it  requires  its  eid- 
aens  to  be,  and,  having  bronght  here  a  dtfaea 
and  resident  of  another  state  upoo  oimiail 
process  to  answer  for  an  offense  alleKed  to  hsTe 
been  committed  while  in  the  state  of  bis  resi- 
dence, It  will  not  up<m  bis  diacharffe,  and  before 
he  has  an  opportunity  to  return,  forcibly  rcttia 
him  to  answer  fbr  an  act  of  omission  since  be 
was  thus  bron^t  here,  unless  socb  onussios 
as  conscious  and  willful  on  his  part 
[lOd.  Note.— For  other  eases,  see  EMrsAtte 
Cent  Dig.  ii  ;  Dea  Dig.  |  4L*} 

Porter,  J.,  dissenting. 
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Or^nal  appUcaUoa  by  A.  T.  Fowles  for 
writ  of  habeas  corinu.  Writ  deidetf. 

R.  E.  Melvln,  of  Lawrence,  for  the  appli- 
cation. S.  N.  Hawkes,  Asst  Atty.  Oen.,  and 
J.  S.  Amlck,  of  Lawrence,  opi»osed. 

WEST,  J.  This  Is  an  application  for  a 
writ  of  habeas  corpus  submitted  np<Hi  an 
agreed  statement  of  facta 

Tbe  petitioner  for  more  than  18  years,  ex- 
<^ptinc  a  brief  sojourn  in  Hlsaonri,  has  been 
a  citizen  and  resident  of  Dallas,  1^  With 
bim  at  that  place  his  wife  and  their  two 
vbildren  Ured  intemdttaitly  from  about  1895 
to  about  1905  or  1906,  when  ahe  left  Texas 
with  their  two  children  and  brought  them  to 
Lawrence,  Kan.  It  is  stipulated  that  no 
blame  la  attached  to  the  husband  or  wife 
fbr  the  separation.  One  of  the  diildren  is 
a  boy  now  about  14  years  old^  healthy,  and 
able-bodied,  and  It  is  inferable  that  he  has 
remained  at  Lawrence  since  coming  there  In 
19(X$  or  190%  but  with  whom  it  is  not  shown. 
On  a  date  not  givoi  a  complaint  was  filed 
before  a  JusUoe-of  the  peace  of  Douglas  coun- 
ty diarglttg  the  petitions  with  neglecting 
or  refusing  to  proTlde  for  the  support  and 
maintenance  of  thla  son.  A  warrant  was  lEh 
sued  and  the  petitioner  was  arrested  at  Dal- 
las, Ter.,  and  brought  to  Lawrence;  the 
IsBuanoe  of  requisltloii  papers  baying  been 
waived,  and  on  February  24,  1913,  he  was 
discharged  from  custody  by  writ  of  habeas 
corpus  Issued  by  the  probate  court  Almost 
Immediately,  and  befbre  he  had  an  oppor- 
tunity to  leave,  he  was  again  arrested  on 
tbe  same  charge  upon  informatloa  filed  by 
the  county  attorney.  E^bruary  28th  hia 
plea  In  abatement  was  sustained,  whereupon 
he  demanded  to  be  released,  but  instead  was 
again  arrested  on  a  Justice's  warrant  on  the 
same  diarge  originally  made,  and  placed  in 
JaiL  The  petitioner  asserts  his  right  to  be 
discharged  from  custody  upon  the  theory 
that  he  has  committed  no  crime  a^lnat  the 
state  of  Kansaa  in  whldi  be  never  set  foot 
until .  broi^t  here  In  custody  as  already 
stated.  The  state  inidsts  that  fkilure  to 
support  a  destitute  child  In  Kansas  Is  a 
crime  against  our  laws  and  that  tbe  peti- 
tioner, having  come  into  the  custody  of  an 
offlcer  without  a  requlsltloo,  is  here  volun- 
tarily and  subject  to  the  Jurisdiction  of  our 
courts. 

•  The  statement  of  tects,  the  snbetance  of 
whldi  has  already  been  stated.  Is  more  re- 
marhable  tax  what  It  ondts  than  for  what  it 
contains.  Fnun  statements  made  upon  the 
argument  and  in  the  briefs,  howeva,  we 
shall  assume  tbaX  about  six  or  seven  years 
ago  the  wife  brou^t  tiie  boy  to  Lawrence, 
Kan. ;  that  when  the  complaint  was  filed  he 
was  in  necessltOTU  or  destitute  drcumstanc- 
ea;  and  that  the  father  was  not  at  that 
time  providing  for  his  support  and  main- 
tenance. We  cannot  assume,  as  it  i«  not 
cbaxgefL  that  the  father  abandoned  the.  boy 


at  any  time;  Gbat  he  seat  Um  to  Kansas; 
or  that  be  bad  knowledge  of  his  destitute 
circumstances.  Whether  during  tbe  years 
since  leaving  Texas  he  has  ll^ed  with  tbe 
mother  or  with  their  relatives,  or  during 
what  portion  of  that  time  he  has  been  pro- 
vided for  and  by  whom,  we  are  not  advised. 

Tbe  statute  (section  1,'  c.  ItS,  Laws  of 
1911)  provides:  '^at  any  busband  who 
shall,  without  Just  cause,  desert  or  neglect 
or  refuse  to  provide  for  the  support  and 
maintenance  of  his  wife  In  destitute  or  ne- 
cessitous circumstances ;  or  any  parent  who 
shall,  without  lawful  excuse,  desert  or  neg- 
lect or  refuse  to  provide  for  tbe  support  and 
maintenance  of  hla  or  her  child  or  children 
under  the  age  of  sixteen  years  in  destitute 
or  necessitous  circumstances,  shall  be  guilty 
of  a  crime  and,  on  conviction  thereof,  shall 
be  punished  by  Imprisonment  in  tbe  Reform- 
atory or  Penitentiary,  at  hard  labor,  not 
exceeding  two  years." 

[1-3}  The  geuraal  rule  is  that  the  laws  of 
a  state  have  no  «ctraterritorial  force  and 
that  Its  crimes  act  la  fbr  the  punishment  of 
those  within  its  own  borders.  Section  10  of 
tbe  Bill  of  Rights  provides  that  in  all  trans- 
actions the  accused  shall  have  "a  speedy 
public  trial  by  an  impartial  Jury  of  the 
county  or  district  In  which  the  offense  is 
alleged  to  have  been  committed."  No  argu- 
ment is  needed  to  show  that  If  the  authori- 
ties in  one  state  should  undertake  to  censor 
and  punish  the  conduct  In  their  state  of 
dtlzens  of  another  state,  the  domestic  tran- 
quillity and  general  welfare  mentioned  in  the 
preamble  to  the  federal  Constitution  would 
be  seriously  disturbed.  However,  mere  phys- 
ical presence,  citizenship,  or  rrtldence  with- 
in the  state  is  not  always  essential  in  order 
to  render  one  amenable  to  Its  laws  and  sub- 
ject to  Its  prosecution.  The  Legislature  has 
provided  (Oen.  Stat  1900.  |  6605)  that  "ev- 
ery person  bdng  without  the  states  comndt- 
Ong  or  consummating  an  offense  by  an  agent 
or  means  within  the  state,  Is  Uable  to  be 
punished  by  the  laws  thereof  In  the  seme 
mannw  as  If  he  were  present  and  had  com- 
menced and  consummated  the  offense  within 
the  state." 

In  the  case  of  Carr,  28  Kan.  1,  page  .5, 
it  was  said:  "We  fully  recognize  that  the 
power  of  the  state  to  punish  criminals  ex- 
tends to  all  persons  who,  being  without  the 
state,  commit  or  consummate  violations  of 
the  penal  statutes  within  our  state,  'by  an 
agent  or  means  within  the  state.'  Such 
persons,  although  out.  of  the  state,  are.  In 
contemplation  of  law,-  within  the  state." 

"The  Legislature  of  one.  state  cannot  make 
laws  by  which  people  outside  the  state  mast 
govern  their  actions,  exc^t  aa  tbey  may 
have  occasion  to  resort  to  the  remedies  which 
the  state  provides,  or  to  deal  with  property 
situated  within  the  state.  •  •  •  But  if 
the  consequences  of  an  unlawful  act  comnfit- 
ted  outside  the  s^te  have  xeacb^  their  ultl- 
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jute  ADd  iDjvrtoua  result  within  it.  It  seems 
tbat  the  perpetrator  may  be  pimlsbed  as  an 
lender  against  sodi  states"  Gooley's  Con. 
lim.  (6th  Ed.)  149. 

In  Rex  T.  Garret,  17  Jnr.  1060,  page  1062, 
Lord  Ckuupbell,  C.  J.,  said:  "I  do  not  pro* 
ceed  npon  the  gronnd  that  the  offense  was 
committed  b^ond  the  jurisdiction  of  the 
court,  tor  If  a  man  employ  a  cchiscIous  or 
unoonsdons  agent  to  commit  an  offense  In 
tJils  country,  be  is  amenable  to  the  laws  ot 
England,  although  at  the  time  the  offense 
was  committed  he  was  living  beyond  the 
Jurisdiction.'' 

In  Town  ot  Barkhamsted  t.  Paiwrna,  S 
Conn.  1,  page  8,  a  prosecution  was  had  under 
a  statute  providing  a  forfeiture  for  the 
bringing  of  paupers  into  the  state  and  leav- 
ing them  there.  It  was  argued  that  evidence 
had  been  improperly  received  to  show  the 
conduct  of  the  defendant  in  anotba  state, 
thB  only  ground  ct  his  amenability  to  the 
orlminal  laws  being  that  he  owed  allegiance, 
and  he  could  owe  no  all^lance  unless  wititi- 
In  their  protection,  and  be  could  not  be  with- 
in their  protection  unless  either  a  dtizeai  or 
personally  within  their  jurisdiction.  The 
court  said  it  was  conceded  that  the  defend- 
ant did  not  personally  bring  the  paupers  but 
that  he  sent  them  under  the  care  of  his  son. 
-  "The  principle  of  common  law,  'Qui  fadt  per 
allnm.  fadt  per  se,'  is  of  universal  applica- 
tion, both  in  criminal  aiid  dvil  cases;  and 
be  who  does  an  act  in  this  state,  by  his 
agent,  is  considered  as  if  he  had  done  it  In 
his  own  proper  person." 

In  State  v.  Peabody,  26  R.  1.  644,  56  Atl. 
1028,  a  complaint  alleging  nonsnpport  of 
minor  dilldren  in  Washington  county  by  a 
defutdant  in  Kent  county  was  held  good  for 
the  reason  tiiat  one  Is  answerable  for  his 
neglect  in  the  place  where  others  suffer  in 
conse(iuenc&  It  has  been  held  that  one  can 
be  prosecuted  for  procuring  a  drug  in  an- 
other state  and  sending  it  by  mail  to  a  wo- 
man witbln  the  state  for  the  purpose  of  pro- 
curing an  abortion.  State  v.  Morrow,  40  S. 
a  221,  237,  18  S.  B.  863.  869.  "Assuming, 
however,  for  the  purposes  of  this  discussion 
only,  that  there  was  no  evidence  of  aiv  act 
done  in  pursuance  of  an  intention  to  effect 
an  abortion,  except  such  acts  as  were  .done 
by  the  defendant  in  the  dty  of  Washington, 
then  If  the  acts  there  done  were  intended  to 
take  effect  In  this  state,  and  did  there  actual- 
ly take  effect,  we  still  think  tiie  court  in  this 
state  had  jurtediction  of  the  offense  charged." 
This  quotation  Is  supported  by  numerous  au* 
thorities  cited  in  the  opinion  which  rests  on 
the  assumption  that  the  defendant  volunta- 
rily came  into  and  submitted  himself  to  the 
jurisdiction  of  the  trial  court  The  doctrine 
was  announced  that  It  Is  the  duty  of  a  state 
to  protect  the  lives  and  penwHis  of  its  dtl- 
sens  and  oth««  temporarily  resident  therein 
against  unlawful  violation  or  injury  whether 
coQunltted  by  dtlsfflis  or  others,  jurisdiction 
of  the  subjcnt-mattOT  and  of  the  person  be- 


ing different  onestlons.  Forgery  in  another 
state  of  tities  to  lands  in  the  state  of  Texas 
was  held  to  be  an  offense  against  the  laws 
of  the  latter  state,  under  a  statute  provid- 
ing that  persons  out  of  the  state  may  commit 
and  be  liable  to  indictment  and  conviction 
for  offenses  which  do  not  In  tbelr  cramnlssion 
necessarily  require  personal  presence  in  the 
state.  Hanks  v.  State,  13  Tex.  App.  2S9. 
A  resident  of  Missouri  who  turned  catUe 
out  of  his  indosure  knowing  that  they  would 
go  across  the  line  Into  Arkansas  was  held 
not  gnll^  of  violating  an  act  (tf  tiie  latter 
state  prohibiting  stock  running  at  largb 
Beattte  v.  State,  78  Ark.  428,  84  8.  W.  477. 
A  nonresld^it  of  a  dty  was  held  liable  to 
prmecution  by  Its  police  court  for  permitting 
his  cow  to  be  at  large  ^thln  the  dly  con- 
trary to  a  munidpal  ordinance,  although  the 
owner  was  not  within  the  eUy  at  the  tim& 
Tutt  T.  QreenvlUe,  142  Ky.  686,  134  &  W. 
890.  33  Ll  R.  A.  (N.  S.)  831.  A  note  to  this 
decision  collates  a  large  number  of  antlun^ 
ities  touching  the  subject  under  considera- 
tion. In  the  (^nlon  (142  Ky.  page  538,  134 
S.  W.  page  891,  33  B.  A.  [N.  S.]  page  339) 
it  was  said:  "It  Is  the  act  or  thing  that  is 
done  within  the  dty  limits  in  violation  of  the 
ordinance  that  subjects  the  doer  to  the  poial- 
ty.  Where  the  doer  in  fact  Is  at  the  time 
is  a  matter  of  no  consequence.  Possibly  in 
some  cases  It  might  be  dlfDcult  to  get  juris* 
diction  of  the  t>erson  ot  the  offender,  so  that 
he  might  be  punished;  but  this  fact  would 
not  affect  lils  guilt  or  bis  liability  to  punish* 
ment  it  he  could  be  brou^t  to  tilal.  •  *  • 
When  appeUant  permitted  his  cow  to  wander 
at  large  within  the  dty  limits,  he  as  certain- 
ly committed  an  act  In  violation  of  Its  laws 
as  if  he  had  himself  driven  his  cow  wltUa 
the  Hmlte  and  turned  her  at  laige.  Tbm 
could  be  no  difference  between  the  legal  rf- 
feet  and  consequence  of  appellant's  act  la 
standing  Just  outside  tile  d^  Itmlts,  and 
driving  his  cow  Into  the  dty,  to  run  at  laige^ 
and  In  leading  her  Into  the  dty,  and  tiuA 
turning  h^  loose." 

In  Burton  v.  United  States,  202  U.  S.  S4i 
26  Sup.  CL  688,  60  Ll  Ed.  1067.  6  Ann.  Ou 
362,  it  was  dedded  that  the  federal  oonrt  at 
the  place  where  the  agreement  was  made  tat 
compensation  to  perform  services  forbidden 
by  statute  had  Jnrlsdidion  to  try  the  offoise 
even  if  the  agreement  was  negotiated  or  ac- 
cepted at  anotiier  place ;  Its  final  acceptanee 
and  ratlflcation  being  within  the  district: 
Homer  v.  United  Stetes,  143  U.  S.  207.  12 
Bup.  Ct  407,  36  Ed.  126,  was  dted.  which 
ruled  that  the  Illinois  district  court  Iiad  ju- 
risdiction to  try  (me  for  violating  the  lotteir 
statute  who  had  sent  to  persons  within  that 
district  lottery  circulars  by  mall  d^radted 
at  New  Tork. 

In  State  V.  GUlmore,  88  Kan.  836,  129  Fae, 
1123,  It  was  said  that  the  statute  In  question 
may  be  violated  ^ther  by  deserting  and  leav- 
ing  In  destitute  or  necessitous  dnmmsfanM 
or  by  neglect  or  refusal  to  provide  after 
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BDCb  desertion  when  such  destitute  or  neces- 
sitous drcuniBtanceB  arise. 

In  Bennefield  t.  State  of  Georgia,  80  Oa. 
107.  page  110,  4  S.  B.  869,  870,  It  was  held 
,  that  the  gist  of  the  offense  of  abandoning  a 
child  Is  the  voluntary  and  willful  abandon- 
ment of  It,  leaving  It  dependent  and  destitute. 
There  the  husband  voluntarily  and  willfully 
separated  from  his  wife  In  one  county  and 
sent  her  and  their  child  by  an  agent  to  an- 
other county,  where  they  became  dependent 
and  destitute,  and  the  father  was  held  in- 
dictable In  the  latter  c(Hinty  for  abandon- 
ment, because  it  was  by  his  act  that  they 
were  removed  from  one  county  to  the  other. 
The  court  said:  "It  was  the  same  as  If  he 
had  stood  upon  the  county  line  between 
Heard  and  Carroll,  and  had  pushed  hts  child 
across  the  line  into  Carroll,  and  then  left  it 
dependent  and  destitute." 

In  State  v.  Droracek,  140  Iowa,  266,  page 
270,  118  N.  W.  399.  page  401,  it  was  ruled 
that  the  venne  in  a  prosecution  for  failure 
to  provide  for  a  wife  or  children  Is  In  the 
coTinty  where  the  duty  of  providing  for  them 
should  be  dlscdiarged.  "The  penalty  is  de- 
nounced, not  on  the  commission  of  any  af- 
firmative act,  but  on  tbe  omission  of  the 
plainest  duty.  Necessarily,  then,  the  venue 
depends  on  where  the  omission  to  perform 
the  duty  occurred.  •  *  •  Be  owed  no 
such  duty  elsewhere,  and,  because  of  the 
Bttaattfoi  of  his  wife  and  children,  must  have 
omitted  the  duty  in  Story  county,  or  not  at 
all.  Somewhat  akin  In  prindple  Is  the  line 
ot  cases  deciding  that  the  venue  in  embezzle- 
ment cases  may  be  laid  in  the  county  in 
which  it  was  the  duty  of  the  accused  to  ac- 
count •  •  •  The  presence  of  the  offend- 
er within  the  county  where  a  crime  Is  com- 
mitted is  not  always  essential,  bat  some  por- 
tion of  tbe  act  or  omLuimi  to  act  must  have 
taken  effect  therein." 

In  State  t.  Sanno:,  81  Ohio  St  898,  90 
N.  E,  lOOr,  20  L.  O.  A.  (N.  S.)  1098,  uuder 
an  act  providing  that  the  offense  shall  be 
held  to  have  been  committed  in  any  county 
of  the  state  in  which  the  destitute  child  or 
cfaildien  may  be  at  the  time  the  conv>hilnt 
is  made,  it  was  determined  that  a  par^t 
may  be  guilty  of  the  crime  of  failing  to  pro- 
vide for  his  minor  children  although  a  resi- 
dent of  another  state  during  the  time  laid 
In  the  Indictment;  that  the  venue  Is  In  the 
county  where  the  child  Is  when  the  complaint 
is  mad&  Before  the  provision  as  to  venue  al- 
ready Quoted  was  added  by  amendment.  It  had 
been  decided  that  one  could  not  be  thus  prose- 
cuted  who  resided  In  another  state  during  the 
time  laid  in  the  Indictment.  State  v.  Ewers,  76 
Ohio  St  663,  81  N.  £.  1196.  The  ^test  deci- 
sion we  liave  found  Is  In  re  Poage,  by  the 
Supreme  Court  of  Ohio,  100  N.  E.  125,  page 
128.  deUvered  November  12,  1912.  A  citizen 
and  elector  of  Kentucky  was  indicted  in 
Lawrence  county,  Ohio,  for  failure  to  pro- 
Tide  for  his  minor  children  ther^.  On 
application  for  habeas  corpus  he  averred 


that  he  was  married  in  Kentucky,  established 
a  home  for  himself  and  family  there,  where 
he  had  ever  since  resided  and  where  the 
child  was  bom ;  that  without  any  Just  cause 
and  without  bis  knowledge  or  consent  and 
against  his  wishes  his  wife  abandoned  their 
home  and  took  the  <iilld  with  her  and  came 
into  Ohio,  where  she  had  remained  ever  since 
and  refused  to  return  or  permit  tbe  children 
to  return,  although  the  father  had  at  all 
times  maintained  tbe  home  in  Kentucky  for 
her  and  the  child  and  had  been  ready  and 
willing  at  all  times  to  provide  for  them  their 
food,  shelter,  and  clothing.  It  was  held  that. 
It  appearing  tliat  the  child  received  support 
from  the  mother  or  some  one  else  at  her  re- 
quest, the  mere  failure  and  neglect  of  the 
father,  after  considering  his  legal  right  to 
the  custody  and  control  of  the  child,  did  not 
bring  him  within  the  operation  of  the  statute. 
It  was  said  tbat  a  parent  may  be  guilty  of 
failing  to  provide,  although  a  resident  of  an- 
other state,  and  that  the  venue  may  be  prop- 
erly laid  where  the  child  is  domi<^ed  when 
the  complaint  is  made,  bnt  that  it  by  no 
means  follows  that  the  Legislature  may  con- 
trol domestic  relations  of  dtlz^s  of  another 
state  who  have  never  resided  in  the  complain- 
ing state,  or  compel  the  performance  of  par- 
ental duties  and  obligations  arising  under 
the  laws  of  tbe  state  of  thdr  residence,  where 
the  defendant-  is  not  responsible  either  by 
acts  of  omission  or  commission  for  the  child 
being  temporarily  in  the  complaining  state. 
"It  is  sulflcient  to  eay  that  it  must  at  least 
appear  that  he  has  brou^t  or  compelled 
them  to  come  into  this  state  and  then  aban- 
doned them,  or  that  having  been  brought  into 
this  state  by  others,  even  agaiust  his  wlU, 
they  were  then  abandoned  and  permitted  to 
become  homeless  and  unprovided  for.  Clear- 
ly, in  such  case  It  would  be  the  duty  of  the 
father  to  assert  bis  I^al  right  to  their  care 
and  custody,  and  provide  them  with  a  home, 
food,  shelter,  and  dottdng,  and  bis  failure 
to  do  so  would  be  an  offense  against  our 
laws.  This  legislation  Is  for  the  benefit  of 
the  child.  It  is  passed  for  the  purpose  of 
enforcing  the  natural  duties  of  parents  to 
their  children.  This  duty  Is  owing  to  the 
chljd  wherever  the  parent  entitled  to  Its 
control  and  custody  places  it  or  wherever. 
In  disregard  of  his  parental  duty  and  obliga- 
tion, he  permits  it  to  remain  unprovided  for. 
So  that  citizens  of  another  state  cannot  per- 
mit their  children  to  become  objects  of  char- 
ity in  this  state  and  defend  against  a  prose- 
cution under  our  laws  to  compel  parents 
to  provide  for  their  minor  children  by  the 
plea  that  they  are  not  citizens  of  this  state; 
but  where  such  child  Is  brought  into  this 
state  against  the  will  and  consent  of  the  par- 
ent and  is  provided  with  a  suitable  home, 
food,  shelter,  and  clothing  by  those  respon- 
sible for  bringing  It  Into  the  state,  or  by 
others  procured  by  them  to  furnish  the  same, 
it  is  thai  no  concern  of  our  state  and  no 
olEeiue  against  onr  laws.** 
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Tbe  offlcer  who  arrested  the  petitioier 
was  clothed  only  with  the  authority  of  a 
warrant  Issued  by  a  Justice  of  the  peace  of 
this  state;  but,  as  the  person  sought  came 
across  the  line  without  demanding  a  requisi- 
tion, he  must  be  held  In  law  to  have  come 
Into  the  state  Toluntarlly  to  the  extent  and 
In  the  sense  that  the  court  had  jurisdiction 
to  try  him  for  a  crime  already  committed 
here  by  him.  State  r.  Garrett,  67  Kan.  132. 
4S  Pac.  93;  State  t.  McNaspy,  68  Kan.  691, 
60  Paa  88S,  88  U  B,  A.  756.  However,  he 
came  to  Lawrence  In  custody  and  not  of  his 
own  motion  or  Tolltlon.  In  the  Otllmore 
Case,  88  Kan.  842,  129  Pac  1126,  it  was  said: 
"That  he  had  come  voluntarily  Into  Stafford 
county  to  appear  as  a  witness  In  a  case  be* 
tween  other  parties  was  no  bar  to  his  arrest 
for  a  Ttolatlon  of  the  criminal  laws  of  Kan- 
sas. His  plea  that  he  believed  that  his  domi- 
cile had  been  In  Texas  since  1008,  or  even 
such  fact,  if  It  were  a  fact,  of  itself,  fur- 
nished no  reason  why  his  wife  should  be 
left  or  permitted  to  remain  In  Kansas  In 
destitute  circumstances.  Had  it  been  shown 
that  she  had  wrongfully  refused  to  follow 
him  to  his  domicile  in  Texas,  and  thus  In  law 
abandoned  or  des^ted  him,  this  might  be  a 
defense."  The  decision  in  the  case  Just  quot- 
ed from  is  based  upon  the  proposition  that, 
having  come  voluntarily  Into  tbe  country 
where  he  had  previously  abandoned  bis  wlf^ 
and  having  voluntarily  remained  there  some 
da^s  and  failed  to  provide  for  her  support 
or  maintenance,  she  b^g  in  destitute  and 
necessitous  circumstances,  he .  was  liable  to 
prosecution.  Here  the  petitioner  did  not 
come  Into  the  state  -voluntarily  In  the  sense 
In  whidi  GlUmore  came,  and  only  in  a  strict 
legal  sense;  he  did  not  voluntarily  reniain 
here  at  all,  and  was  prevented  from  a  speedy 
return  upon  his  discharge  by  the  probate 
court  by  another  arrest  on  the  same  charge 
and  Is  now  Involuntarily  In  jaU. 

[1]  A  sovereign  state  calnnot  afford  to  be 
less  fair  and  decent  in  its  treatment  of  par- 
ties than  It  would  require  Its  citizens  to  be, 
and  it  would  be  taking  an  unfair  advantage 
of  the  appllieant  to  assume  or  imagine  that 
the  state  Is'  really  attempting  to  prosecute 
him  for  knowingly  and  voluntarily  pe^nl^ 
ting  his  son  to  be  In  Douglas  county  In  dratl- 
tute  circumstances  and  foiling  to  provide  for 
him  since  being  brought  here  by  the  oflBLcer. 
The  only  fair  and  Btralgbtforward  way  to 
t^t  the  situation  is  to  regard  it  as  a  prose- 
cution for  a  failure  to  support  l>efore  the  pe- 
Utloner  came  into  the  state.  The  county 
attorney  advises  us  that  the  complaint  un- 
der which  the  restraint  is  now  attempted  to 
be  Justified  charges  that  the  defendant  on  or 
about  the  1st  day  of  December.  1912,  wlll- 
fnlly  and  feloniously  and  without  lawful  ex- 
cuse refused  to  provide  for  the  support  and 
maintenance  of  the  boy,  and  has  ever  since 
refused  so  to  provide,  "and  that  said  Wil- 
liam D.  Fowles  is  In  destitute  and  necessi- 


tous drcnmstances.**  In  all  fiilrDess  two  ob- 
servations should  be  made.  We  cannot  as- 
sume nnder  the  statement  of  facts  on  which 
this  ease  Is  presented  that  the  petitioner 
while  in  Texas  knew  that  the  son  was  des- 
titute In  Douglas  county,  Kan.,  and  there- 
fore cannot  assnme  that  be  willfully  failed 
to  provide  for  Ills  support  Again,  a  durge 
that  In  r^ruary.  1913.  the  son  "Is  In  desti- 
tute circumstances,"  Is  hardly  tantamount  to 
an  allegation  that  he  was  thus  destltnte  « 
necessitous  before  the  father  was  tmu^t 
here  in  custody  of  the  constable. 

[4]  Wft  think  the  questton  of  JnrlsdlctloB 
to  prosecute  the  defendant  for  failure  to  sup- 
port his  son  before  the  arrest  depends  upon 
what  he  really  had  to  do  with  the  boy's 
presence  In  Douglas  county,  what  means  were 
in  fact  provided  for  his  support,  and  what 
knowledge  the  father  had  or  ^loold  hav» 
had  of  his  'condition,  and  whether  or  not  h* 
was,  in  the  language  of  the  statute,  "wltSiout 
lawful  ensuse."  If  as  a  matter  of  foct  the 
f&ther, ,  unmindful  of  his  duty  and  obliga- 
tions, permitted  the  mother  to  remove  the 
child  to  this  state  under  such  drcomstancea 
that  he  was  obligated  for  his  support  and 
with  knowledge  or  reasonable  means  of 
knowledge  that  hfs  child  was  destitute  and 
likely  to  become  a  public  burden  upon  Doag- 
laa  county,  then  we  think  without  qnastloa 
his  conduct  was  as  reprehensible  and  as  pun< 
ishable  as  it  would  hare  been  had  he  bro^^ 
the  child  here  and  abandoned  him  on  pur< 
pose.  On  the  contrary,  the  mere  facts  that 
without  fault  of  the  parents  as  to  tbdr  sq^ 
aration  the  child  was  brought  here  some* 
thing  like  seven  years  ago  by  his  motho; 
and  presumably  has  remained  here  since,  and 
as  the  stipulation  shows  has  become  a  healthy 
able-bodied  boy  at  least  14  years  of  age, 
and  was  at  some  time  after  the  father  had 
been  brought  here  in  custody  of  an  ofllcer, 
actually  In  destitute  drcnmstaDces*  would 
not  of  themselves  constitute  a  crime  or  vest 
the  court  with  Jurisdiction  to  try  him. 

What  the  real  facts  of  the  case  are  wt  do 
not  know,  and,  as  the  petitioner  has  not 
shown  afflrmattTely  that  he  Is  sntltlsd  to  a 
discharge^  the  writ  Is  doiled. 

JOHNSTON,  a  J.,  and  BUHCH,  UASON. 
SMITH,  and  BBNSON.  JJ.,  enwurrlng. 

PORTEB,  J.  (dissenting).  On  tbe  agreed 
statement  of  facts  I  think  Oie  petltloiMt 
should  ba  dlsdiarxed. 

m  Kan.  m 

FIRST  NAT.  BANK  OF  S&OTH  OENTSBv: 

HARDMAN  et  aLt 
(Supreas  Court  of  ^uisas.  AptU  13,  1911) 

fSyllaiu*  If  0«mtj 

1,  PsnfClFAL  AND  SDsnT  (|  US*)  —  Dtt* 
CHABOE  or  SCKETT— GBOCHDB. 

Where  a  sarety  on  a  note,  who  was  Indo^ 
ed  to  become  such  bj  the  assurance  of  tbt 
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pftye«  that  iti  paymtnt  was  to  be  fuUy  secured 
by  a  chattel  mortgaee  apon  a  stock  of  mer- 
i-handise,  intended  wheo  he  signed  the  note 
that  the  mortgagor  should  be  permitted  to  re- 
main in  possession  of  the  goods,  snd  to  make 
Hales  in  the  Qsoal  course  ot  business,  without 
npplyinx  the  proceeds  to  the  debt,  and  this 
fourse  was  followed,  the  mortgage  was  thereby 
rendered  {nTsUd  bj  conduct  in  which  the  sarety 
participated,  and  he  cannot  escape  UaMllty  on 
the  note  by  sbowinjt  that  without  bis  knowledge 
the  mortgage  had  been  withheld  from  record, 
and  that  it  had  been  held  to  be  void  as  to  cred- 
itors  by  a  court  of  competent  Jurisdiction,  as  a 
resolt  of  which  the  note  remained  unpaid. 

[Bd.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dlf.  H  244-068;  Dee.  Dig.  I 

2.  TRIAI.  (I  365*)— FlMDIKO— CoNBTBtJCnON. 

Where  the  Jury  are  asked  whether  It  was 
the  tDtentioB  that  a  mortgagor  of  a  stock  of 
BoerctiaiidiBe  sbooM  remain  tn  possesaion,  seU- 
iog  the  goods  and  using  the  proceeds  as  he  saw 
fit,  end  answer,  "Yes;  to  carry  on  In  regular 
way,"  this  reply  Is  to  be  construed  as  meaning 
Uiat  the  intention  was  that  the  mortgagor  was 
to  carry  on  the  business  in  the  usoal  way,  sell- 
ing the  goods  and  disposing  of  the  proceeds  as 
he  saw  fit;  and  this  notwithstanding  such  con- 
struction results  in  a  conflict  between  the  find- 
ing and  the  general  verdict. 

[Ed,  Note^Por  other  cases,  see  Trial,  Cent 
DicTil  871-874;  Dec.  Dig.  {  365.*] 

Appeal   from   District   Court,  Phillips 

Ooanty. 

Action  by  the  First  National  Bank  of 
Smith  Center  against  M.  W.  Hardman  and 
another.  From  Judgment  for  defendants, 
plaintiff  appeals.  Bereraed  and  remanded, 
wftli  dlreettoDs. 

R.  Frank  Btlnstm,  of  ptdlUpabntc,  and  ffi. 
S.  Nee,  of  Smith  Center,  for  appellant  Hc- 
Cormlck  ft  Conntryman,  of  PhllllpBbnrg,  and 
namilton  &  Eamllton,  of  Topeka,  for  appel- 
lees. 

MASON,  7.  On  August  21.  1907,  S  note 
for  93,000,  payable  to  W.  D.  Womer  and  I. 
H.  Bogers,  was  executed  by  0.  E.  Ndson 
as  principal  and  M.  W.  Hardman  and  H.  A. 
EMbe  aa  auretles.  On  July  9,  1909,  the  First 
•National  Bank  of  Smith  Center  brongbt  ae- 
tlon  against  tbB  sureties  upon  the  note, 
claiming  to  be  an  indorsee  for  viUue  befbre 
maturity.  A  Jury  trial  resulted  In  a  verdict 
and  Judgment  for  the  defendants,  and  the 
plaintiff  appeals. 

^e  defendants'  answer  raised  an  issue 
B8  to  the  jtolnttlFs  being  an  innoemt  pur- 
chaser, but  our  decision  does  not  turn  on 
this  matter,  and  further  reference  to  It  may 
be  omitted.  The  defendants  also  pleaded 
that  the  payees,  Womer  and  Sogers,  were 
actlns  in  the  transaction  for  the  First  Na- 
tional Bank  of  nuillpsburg,  which  was  the 
real  owner  of  the  note.  This  allegation  is 
Important  <Hily  as  explanatory  of  the  rela- 
tions of  the  parties.  The  defense  pleaded 
was  that  the  defmdants  bad  bem  released 
from  liability  by  virtue  of  the  followlnK 
facts:  They  were  Induced  to  sign  the  note 
by  reproountations,  participated  in  by  the 


real  and  nominal  pa^es,  that  tbey  incurred 
no  risk  in  doing  so,  because  It  was  to  be 
fully  secured  by  a  chattel  mortgage  on  a 
stock  of  merchandise  owned  by  Nelson,  the 
principal.  Such  a  mortgage  was  executed 
at  the  time,  but  the  owners  of  the  note  with- 
held It  from  record,  by  agreement  with  the 
mortgagee,  in  order  to  glre  htm  a  false  ap- 
pearance of  good  credit,  and  for  that  reason 
It  was  adjudged  void  in  bankruptcy  proceed- 
ings which  were  Instituted  against  Nelson 
December  9,  1907,  and  to  which  Womer  and 
Sogers  and  the  Pbillipsburg  bank  were  par- 
ties. 

[1]  Biany  questions  are  discussed  in  the 
briefs,  but  the  view  taken  of  one  of  them 
renders  a  consideration  of  the  others  un- 
necessary. The  plaintiff  contmds,  and  we 
regard  the  contention  as  well  founded,  that 
certain  facts  established  by  the  special  find- 
ings require  a  Judgment  In  Its  favor.  By 
an  Instruction  numbered  17  the  court  told 
the  Jury,  in  substance,  that  (assuming  a  loss 
of  the  mortgage  security  to  have  resulted, 
and  leavlnff  out  of  account  the  plaintiff's 
claim  of  being  an  Innocent  purchaser)  a  com- 
plete defraise  was  established  if  these  facts 
had  been  proved:  The  owners  of  the  note 
agreed  with  the  mortgagee  that  the  mort- 
gage should  be  withheld  from  record,  and 
that  he  should  be  allowed  to  hold  himself 
out  as  Qie  absohite  owner  of  the  goods;  this 
agreement  was  carried  out.  and  he  was  p^ 
mitted  to  sell  a  part  of  the  goods  and  oaa 
tlie  proceeds  as  he  saw  fit.  To  this  was  add- 
ed: ''In  connection  with  instruction  num- 
ber 17  and  as  a  part  tttereof  I  will  say  to 
you  tliat  If  the  said  defendants  Intended  and 
understood  at  the  time  of  the  ucecution  of 
said  note  that  said  mortgage  given  to  seenra 
the  same  was  to  be  witliheld  from  record, 
m  tf  they  intended  or  understood  that  the 
said  0.  B.  Nelson  was  to  runain  in  posses-' 
aion  of  tlie  property  mortgaged,  and  be  per- 
mitted to  sell  the  same,  or  any  part  thereof, 
and  to  use  ttie  proceeds  of  such  sale  as  be 
saw  fl^  then  in  such  case  the  defendanta 
would  not  be  entiUed  to  be  released  from  the 
payment  of  the  said  note  because  tli^eof." 
The  Jury  found  that  after  the  execution  tit 
the  mortgage  Nelson  remained  in  possession 
of  the  goods,  making  sales  in  the  ordinary 
course  of  business,  without  applying  tlie  pro- 
ceeds to  the  payment  of  the  note.  They  were 
asked:  "At  the  time  of  signing  tile  said  note, 
did  the  said  M.  W.  Hardman  intend  that  the 
said  C.  BL  Ntison,  mortgagor,  should  remain 
In  possession  of  said  mortgaged  goods,  and 
sell  and  dispose  of  same  or  parts  of  same 
as  he  saw  fit,  and  iise  proceeds  as  be  saw 
fit?"  Th^  answer:  "Yes.  To  carry  on  in 
regular  way.**  They  returned  the  same  an- 
swer to  ttie  same  question  with  respect  to 
H.  A.  Selbe,  the  other  surety.  Treating  this 
answer  as  an  unqualified  affirmative,  it  Is 
fatal  to  the  defense  under  the  instruction 
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quoted,  uid  under  Qie  law  as  we  view  it 
Where  a  cbattel  mortgage  Is  executed  upon 
a  Btock  of  merehandlae,  and  tbe  mortgagor 
b7  consrat  of  tbe  mortgagee,  wbetber  ex- 
pressed In  writing  or  not,  malnea  salea  In  the 
ordinary  oonrae  of  bosineBs,  without  aspir- 
ing any  of  the  proceeds  to  the  payment  of 
tbe  mortgage  debt,  tbe  transaction  amounts 
to  a  legal  fraud  upon  ore^tors,  and  the  in^ 
stmment  is  ycid.  as  to  them.  While  a  differ- 
ent Tlew  is  taken  in  some  JnrladlctionB,  this 
Is  the  setUed  doctrine  in  Kansas.  Imple- 
ment Go.  T.  ISchnltz,  4S  Kan.  62.  26  Pac.  ^5; 
Smith  T.  Epler,  66  Kan.  71.  39  Pac.  1016. 
8e%  also,  other  cases  cited  in  6  Oyc.  1108, 
and  Brooks  t.  Bank,  82  Kan.  607,  100  Paa 
409.  Whether  the  mortgage  Is  recorded  or 
not  can  make  no  difference  with  the  appli- 
cation of  this  mle.  If  here  the  mortgagor 
made  sales  of  tbe  mortgaged  property  with- 
out reducing  the  mortgage  debt,  and  this  was 
In  accordance  with  tbe  Intention  of  the  mort- 
gagees, the  arrangement  made  tbe  mortgage 
Told  as  to  other  creditors.  If  tbe  sureties 
participated  in  this  Intention,  they  cannot 
claim  a  discharge  by  reason  of  the  mortgage 
being  thereby  rendered  Invalid.  And,  If  l£ 
was  rendered  invalid  for  that  reason,  they 
were  not  injured  by  the  failure  to  record 
the  mortage,  and  are  not  entitled  to  a  re- 
lease on  that  account  Conceding  that  they 
acted  in  the  best  of  faith,  without  the  slight- 
est thought  that  creditors  were  to  be  de- 
layed, or  defrauded,  if  they  understood  that 
the  mortgagor  was  to  make  sales  of  the 
goods  without  reducing  tbe  debt  tbey  knew 
a  course  was  to  be  followed  the  natural  con- 
sequence of  which  was  to  impair  tbe  safety 
of  creditors,  and  which  the  law,  therefore, 
regards  as  fatal  to  the  enforcem^t  of  the 
mortgage. 

[2]  It  Is  argued  In  behalf  of  the  sureties, 
however,  that  the  afQrmatlve  reply  of  the 
jury  la  qualified  by  the  addition  of  the 
words,  "To  carry  on  in  regular  way";  that 
the  entire  answer  should  be  construed  so  as 
to  uphold  tbe  general  verdict  if  such  con- 
struction is  possible;  that  in  view  of  this 
mle  of  interpretation  the  Jury  should  be 
deemed  to  have  used  the  word  "regular"  in 
the  sense  of  "proper"  or  "legal,"  their  mean- 
ing being  that  the  Intention  of  the  surety 
was  that  the  mortgagee  should  sell  goods  and 
dispose  of  the  proceeds  in  such  way  as  the 
law  would  permit,  under  sadi  an  arrange- 
ment as  would  be  consistent  with  the  validi- 
ty of  tbe  mortgage.  We  are  unable  to  ac- 
cept this  view.  The  natural  meaning  of  the 
Jury's  answer  seems  to  be  that  tbe  business 
was  to  be  carried  ou  In  the  regular  way — 
that  is,  the  usual  way — that  sales  were  to  be 
made  at  retail  In  the  ordinary  course  of 
business.  The  question  was  made  very  spe- 
cific. It  required  the  Jury  to  say  whether 
the  intention  was  for  the  mortgagor  to  use 
the  proceeds  of  the  sales  of  goods  as  be  saw 


fit  The  afflrmatlTe  answer  la  Inomoslstent 
with  tbe  theory  that  the  proceeds  were  re- 
quired to  be  apidied  to  tbe  reduction  of  the 
mortgage  debt  Moreover,  this  readii^  of 
the  answer  accords  with  what  tbe  sureties 
said  upon  the  stand.  The  following  is  a 
literal  transcript  of  the  testimony  of  one  of 
tbem  upon  the  subject  that  of  the  oQuer 
being  substantially  the  same:  "Q.  Toa  say 
you  were  going  to  help  Dr.  Nelson  get  this 
money ;  what  f orf  A.  He  told  me  he  wanted 
to  boy  Oeoi^e  James  out  Q.  What  was  he 
solng  to  do  after  he  boi^t  Qeoi^e  outf  A. 
Run  the  drug  stor^  I- suppose.  Q.  Ton  want- 
ed to  help  him  raise  the  money  T  A.  Tes,  sir. 
Q.  That  was  your  Intention  when  you  loaned 
him  the  money  and  signed  the  note?  A.  Tes. 
sir.  Q.  What  did  yon  expect  him  to  do  with 
the  drug  store?  A.  I  expected  him  to  run  it 
Q,  Buy  and  sell  goods?  A.  Tes,  sir.  Q. 
Didn't  you  expect  this  note  to  be  paid — ^yoo 
did  not  expect  this  note  to  be  paid  until  it  was 
due?  A.  No,  sir.  Q.  Tou  did  not  expect  him 
to  apply  any  of  the  proceeds  from  the  sale 
of  that  stock  to  tbe  payment  of  the  note? 
A.  No,  sir.  Q.  Ton  expected  him  to  do  as  he 
pleased,  buy  and  sell  goods  and  use  the 
money  where  It  was  best  to  be  used?  A. 
Tes,  sir." 

Tbe  precise  grounds  upon  which  the  mort- 
gage was  set  aside  in  the  bankruptcy  into- 
ceedings  are  not  shown.  Krom  a  statement 
of  an  admission  made  by  the  plaintlCF,  whldt 
was  seemingly  acquiesced  In  by  tbe  defend- 
ants, it  appears  that  tbe  fact  that  the  mort- 
gagor was  allowed  to  sell  goods  without  ac- 
counting for  the  proceeds  was  at  least  one 
of  the  reasons.  Inasmuch  as  under  the  facts 
here  found  the  mortgage  was  invalid  apart 
from  any  question  of  notice  or  recording, 
the  presumption  must  be  that  It  was  held 
void  for  reasons  that  would  have  been  suffi- 
cient, even  If  It  had  been  recorded.  As,  ac- 
cording to  the  findings,  tbe  sureties  were  not 
Injured  by  tbe  omission  to  record  the  mort- 
gage, and  are  not  In  a  position  to  complain 
of  Its  Invalidity  by  reason  of  the  manner 
In  which  tbe  mortgagor  was  allowed  to  con- 
duct the  business,  they  have  failed  to  estab- 
lish a  defense. 

The  Judgment  Is  reversed  and  the  cause  re- 
manded, with  directions  to  render  Judgmrat 
on  the  findings  for  tbe  idaintiff.  All  tbe 
Justices  concurring  except  WEST*  J.,  who 
did  not  sit 


(»  Kml  m 
mSBBRART  et  al.  v.  RATH  et  aL 
(Supreme  Court  of  Kansas.    April  12,  391%) 

(SvHaiv  by  <h«  OourtJ 
1.  HCSaAVD  AND  WIFE  <|  80*>— AOBKEVERT 

AS  TO  PROPEETY— VaLIOITT. 

A  widow  residing  and  owning  lands  in  tbii 
State  married  a.  man  residing  and  owning  prop- 
erty in  Nebraska.  As  part  of  tbe  marriaKe 
contract  It  was  orally  agrieed  that  he  sboold  »• 
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ceive  uothinff  ci  ber  «atate  In  caM  tbe  died 
first,  aod  that  she  shoold  receive  the  eom  of 
$1,000  oqI;  of  his  estate  in  case  he  died  first 
After  the  marriage  ia  Kansas,  the  parties  es- 
tablished their  home  in  Nebraska,  where  they 
resided  for  17  year*,  when  she  died,  leaving 
ohildren  b;  a  former  marriage  and  a  son  by  her 
last  marriage.  Soon  after  the  marriage  the 
hu^and  and  wife  entered  into  a  written  con- 
tract, in  view  of  the  oral  agreement,  and  of  the 
same  purport  In  this  action  for  partition 
broogbt  by  the  children  of  the  former  marriage, 
the  surriving  husband  claims  one-balf  of  the 
land  in  this  state  owned  by  his  wife  at  the 
time  of  the  marriage  and  at  her  death.  It  is 
held  that  .the  written  contract  is  valid  and  ef- 
fectual, although  it  does  not  recite  or  refer  to 
the  previous  oral  agreement 

nSd.  Note.— For  other  cases,  see  Husband  and 
^fe,  Gent  Dig.  U  160-177.  882;  Dw.  Dig.  S 
30.*] 

2.  Descent  and  Dibtbibution  (|  e2*)— Hus- 
band AND  Wxra— AOBEBUINT  AS  TO  PbOF- 

BRTT— Validitt— What  Law  Oovebns. 
The  validity  of  the  reliaqniahment  by  the 
husband  of  his  rights  tn  the  wife's  land  in  this 
state  under  the  contract  above  referred  to  mast 
be  determined  by  the  laws  of  Kansas,  altiiODgh 
the  instrument  was  made  in  Nebraska. 

fEd.  Note.— For  other  cases,  see  Descent  and 
Distribution.  Cent  Dig.  H  l&O,  108,  186-180; 
Dee.  Ditr.  |  02.*] 

8.  Evidence  fi  B71*)— Opinion  Btidence— 
Pbobative  E^tect— Laws  or  Another 
State. 

The  opinions  of  witnesses,  practicing  law- 
jerB  of  Netiraskat  that  the  agreement  and  con- 
tnct  referred  to  in  the  first  above  paragraph 

are  invalid,  are  not  conclusive  in  the  absence 
of  a  controlling  decision  in  that  state.  Upon 
an  examination  of  statutes  in  evidence,  and  de- 
cisions of  the  Supreme  Court  of  NebraskB.  it 
ia  concluded  tliat  such  contracts  are  regarded 
in  that  state  in  the  same  light  as  they  are 
Tiewed  here. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  11  2395-2398;  Dec.  Dig.  1  571.*] 

4.  Witnebotb  <|  159*) — CoicPBTENCr— Trans- 
action WITH  DBCEAffltD  PERSON. 

The  surviving  husband  was  incompetent  to 
testify  to  a  conversation  with  his  wife,  since 
deceased,  by  which  he  claimed  tliat  the  post- 
nuptial contract  between  them  had  been  abro- 
sated. 

[Bd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  629,  664,  66«^6(I9,  671-682 ;  Dec. 
Diff.  I  ISA.*] 

Appeal  from  DiBtrlct  Oonrt,  Oheyenne 
Comity. 

Action  by  John  Blwrhart  and  others  against 
John  Rath  and  another.  From  the  Judg- 
mmt  the  defendant  named  appeals.  Affirmed. 

Fred  Robertson,  of  Atwood,  and  E.  E. 
Kite,  of  St  Francis,  for  appellaqt.  Ambrose 
C  ^Ipperaon,  of  Clay  Center.  Neb.,  for  appel- 
lees. 

BENSON,  J.  The  defendant  John  Rath 
appeals  from  a  Jodgoient  excluding  him 
from  any  interest  In  land  owned  by  his  wife 
at  the  time  of  her  death.  John  Rath,  a  resi- 
dent of  Nebraska,  and  Katherlne  Eberhart, 
a  resident  of  Kansas,  entered  into  an  oral 
a^eement  In  this  state  In  contemplation  of 
marriage  that  he,  in  case  she  died  first, 
sbonid  take  notMng  of  her  estate;  and  that 


Bhe,  In  ease  he  died,  first,  should  receive 
$1,000  <mly  of  bis  estate.  Tbs^  were  married 
In  Ksnsas  and  made  their  home  In  Netnaska 
soon  afterwards,  where  tb^  resided  for  17 
years,  when  Mrs.  Rath  died.  Shortly  after 
establlsbing  their  home  In  Nebraska,  tbey 
entered  Into  a  written  contract  which  pro- 
vided, as  stated  in  the  findings:  "That  in 
the  event  be  should  snrvlve  her  that  Be 
sbonid  not  receive  any  of  her  property,  by 
reason  of  marital  relations,  trat  that  If  she 
survived  him  she  should  receive  $1,000  in 
lieu  of  all  ber  rights  and  Interests,  given  ber 
by  law  and  reason  of  marital  relations.  Said 
Instrument  was  written  up  with  the  under- 
Btanding  that  it  was  part  of  the  original 
antenuptial  agreement  and  In  view  of  that 
agreement  a  part  of  the  marriage  contract" 
The  plalntlfte  are  cMldren  of  the  deceased, 
Mrs.  Rath,  by  a  former  marriage.  In  this 
action  for  partition  tbey  all^e  that  they  and 
the  defendant  Henry  Rath,  who  was  born  of 
ber  last  marriage,  are  the  owners  of  the 
land,  as  the  sole  heirs  of  their  mother  whose 
surviving  husband  is  barred  by  the  agree- 
ments referred  to.  The  defendant  John 
Rath  denied  the  validity  of  the  oral  agree- 
ment, alleged  that  a  written  agreement  was 
made  in  Nebraska  after  the  marriage  sub- 
stantially as  stated  in  the  petition,  but  that 
It  was  without  consideration  and  void,  and 
that  It  had  been  rraounced  and  destroyed  by 
his  wife  with  his  consent.  The  answer  also 
set  out  several  sections  of  the  Nebraska  stat- 
utes relating  to  wills,  dower,  and  Jointure. 
An  examination  of  the  pleadings  shows  that 
there  is  no  dispute  concerning  the  oral  agree- 
ment before  marriage  nor  the  execution  of 
the  written  Instrument  afterwards,  but  their 
validity  is  challenged. 

[1]  The  plaintiffs  contend  that  the  oral 
agreement  has  been  fully  executed  and 
should  be  enforced  notwithstanding  the  stat- 
ute which  provides  that  no  action  shall  be 
brought  "to  charge  any  i>erson  upon  any 
agreement  made  upon  consideration  of  mar- 
riage." Weld  V,  Weld,  71  Kan.  622,  81  Pac. 
183,  114  Am.  St  Rep.  517,  and  Ejilghts  of 
Pythias  V.  Ferrell,  83  Kan.  491,  112  Pac. 
155.  33  L.  R.  A.  (N.  S.)  777.  are  cited  In  sup- 
port of  this  claim.  They  also  rely  upon  the 
written  instrument  executed  afterwards  con- 
firming the  verbal  agreement  The  exact 
terms  of  the  Instrument  are  not  contained 
in  the  abstract  The  court  found  that  It  was 
made  with  the  understanding  that  It  was  a 
part  of  the  marriage  contract,  but  It  does 
not  affirmatively  appear  that  It  contained 
any  recital  of  or  reference  to  the  oral  agree- 
ment In  such  a  situation  It  has  been  said 
that  the  authorities  are  In  hopeless  conflict 
Frazer  v.  Andrews,  134  Iowa,  621,  112  N.  W. 
92,  11  L.  R.  A.  (N.  S.)  693,  13  Ann.  Cas.  556. 
In  that  case  it  was  held  that  an  oral  ante- 
nuptial agreement  by  which  each  party  re- 
linquishes rights  of  property  to  the  other 
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may  be  given  effect  by  a  written  postni^tlal 
contract  if  the  wrUtoi  Instrument  contains 
a  recital  that  it  1>  made  in  consideration  or 
as  evidence  of  the  prevloua  agreement.  The 
<^nlon  cites  Moore,  Adm'r,  r.  Harrison, 
Adm'r,  26  Ind.  App.  408,  59  N.  B.  lOTT,  Bnf- 
flngton  T.  Bnffin^on,  Bx'r,  161  Ind.  200.  51 
N.  E.  328,  and  other  cases  holding  that  the 
postnuptial  contract  may  be  enforoed  al- 
though it  does  not  refer  to  the  previous 
agreement,  and  McAnnnlty  v.  McAnnulty,  120 
I1L26,  U  N.E.397,  eOAm.  Bep.552,  Powell's 
Adm*r  v.  Meyers,  64  8.  W.  429,  23  Ey.  Law 
79S,  and  other  eases  luddtaig  Oiat  wltti- 
out  snch  reference  it  is  invalid.  Other  cases 
discussing  this  question  will  be  found  in  a 
note  in  18  Ann.  Cas.  556.  See,  also,  Browne 
on  Statute  of  Frauds  (6tfa  B3A.)  }  224,  and 
notes.  In  the  Frazer  Case  it  was  said  that 
a  statute  of  Iowa  forbade  a  contract  of  this 
nature  between  the  parties  after  marriage, 
and  therefore  a  postnuptial  contract  could 
be  made  available  only  as  a  ratification  of 
the  former  oral  agreement  As  the  In- 
strument In  that  case  contained  no  reference 
to  any  former  agreement,  it  was  held  that 
it  was  invalid.  Referring  to  Indiana  cases 
holding  to  the  contrary,  the  court  observed: 
"In  pasriog,  it  may  be  remarked  as  worthy 
of  consideration  that  in  Indiana  tbey  have 
no  statute  similar  to  our  section  3154,  which 
may  perhaps  account  for  the  rule  In  that 
state." 

There  Is  no  statute  In  this  state  that 
makes  a  postnuptial  contract  of  this  nature 
void.  Apart  from  the  previous  agreement, 
it  Is  true  that  the  written  Instrument  was 
not  made  upon  consideration  of  marriage, 
for  that  had  already  occurred;  but  a  recip- 
rocal Telinquishment  by  each  In  the  property 
of  the  other  Is  sufficient.  Reciprocal  agree- 
ments varying  marital  property  rights  are 
referred  to  as  among  the  considerations  for 
antenuptial  agreements  in  Hnfer  v.  Hafer, 
33  Kan.  449.  460,  6  Pac.  637.  Mr.  Bishop 
says:  "For  the  principle  Is  well  settled  that, 
though  parties  marrying  must  take  the  sta- 
tus of  marriage  as  the  law  has  established 
it,  and  cannot  vary  it  by  antenuptial  con- 
tract, yet,  within  certain  legal  limits,  and 
proceeding  by  legal  rule,  they  may  by  such 
contract  vary  any  or  all  of  those  property 
rights  which  the  status  superinduces."  1 
Bishop  on-  the  Law  of  Married  Women,  | 
427. 

While  these  citations  refer  to  antenuptial 
agreements,  the  principle  applies  to  those 
made  after  marriage  unless  the  marriage 
dl9(inallfles  the  parties  from  contracting 
with  each  other.  Under  the  statute  r^atlng 
to  married  women,  the  property  of  a  woman 
at  the  time  of  her  marriage  remains  her  own 
and  she  may  after  marriage  sell  and  convey 
It^  in  the  same  manner  and  with  like  effect 
^88  a  married  man.  0«n.  Stat.  1900,  c.  74. 
A  wife  may  purchase  property  from  her  hus- 
band. Gobic  V.  Omsj  8  Kan.  85;  Dickson  v. 


Randal,  19  Eon.  212.  A.  conveyance  by  a 
husband  to  wife  and  contracts  betwe^  Uuhd 
vpiU  be  upheld  as  valid-  so  tax  as  they  are 
Just  and  eqaltaUe:  Sproul  t.  Atehlemi  Kat. 
Bank,  22  Kan.  886;  Miller  r.  Smeger,  36 
Kan.  S44,  18  Fac.  641;  Border  v.  Hord», 
28  Kan.  3&1,  88  Am.  Rep.  167;  Mnnger  jr. 
Baldrldge,  41  Kan.  286,  21  Fac  159.  13  Am. 
St  Rep.  inZ.  The  fiction  of  the  unity  of  bns- 
band  and  wife  irtiich  unda  the  common  law 
made  contracts  betweoi  them  impossible  ts 
no  longer  a  ground  of  disability,  and  reaex- 
able  rates  and  iwecedaits  based  lipon  that 
fiction  must  yield  to  modem  legialatltm  liber- 
ally interpreted  In  the  light  of  present  condi- 
tions. Harrington  t.  Lowe,  73  1.  18. 
84  P&c.  670,  4  L.  R.  A.  (N.  S.)  647;  Kagle  T. 
Tieperman,  74  Kan.  32,  85  Pac.  944.  9  L^  R. 
A.  (N.  S.)  674.  10  Ann.  Cas.  977.  The  lecal 
Identity  of  the  wife  with  respect  to  her  8ci»- 
arate  property  Is  as  complete  as  that  of  the 
husband.  It  is  not  necessary,  however,  io 
resort  to  our  statutes  to  nphold  the  con- 
veyance of  propCTty  by  one  spouse  directly 
to  the  other.  While  void  at  the  common  law, 
they  have  long  been  upheld  in  equity  when 
Just,  fair,  and  reasonable.  2  Kent,  Com. 
(10th  Ed.)  161,  178;  2  Story,  Eq.  Jur.  i  1383. 
The  author  last  named  at  the  section  dted 
says:  'The  doctrine  Is  now  firmly  settled 
In  equity  tlmt  a  wife  may  bestow  her  sepa- 
rate property,  by  appointment  or  otherwise^ 
upon  her  husband  as  weil  as  a  stranger." 
Direct  conveyances  t)etween  husband  and 
wife,  when  not  prejudicial  to  creditors,  have 
been  upheld  In  many  jurisdictions.  Jones  v. 
Clifton,  101  U.  S.  226,  26  L  Ed.  908 ;  Shep- 
ard  V.  Shepard,  7  Johns.  Ch.  67,  11  Am.  Dec 
396;  Hunt  v.  Johnson,  44  N.  T.  27,  4  Am. 
Rep.  631;  Sims  v.  Rickets,  35  Ind.  181.  9  Am. 
Rep.  679;  Wilder  et  al.  v.  Brooks  et  aL,  19 
Minn.  60  (GlI.  32),  88  Am.  Dec.  49;  and  note 
Currier  v.  Teske,  84  Neb.  60,  120  N.  W.  1015. 
133  Am.  St  Rep.  602.  The  Intervention  of 
a  tjrustee,  although  once  conmiou,  is  not  now 
essentlaL    2  Story,  Eq.  Jur.  i  1380. 

Postnuptial  as  well  as  antenuptial  agree- 
ments are  upheld  when  consistent  with  the 
principles  of  equity.  In  King  v.  MoUoban, 
61  Kan.  683,  60  Pac.  731,  It  was  held  tbat 
postnuptial  settlements  controlling  the  divi- 
sion and  affecting  the  descent  of  property 
freely  and  Intelligently  made  and  which  are 
just  and  equitable  In  their  provisions  are 
not  invalid.  The  court  applying  flie  prlnd- 
ples  governing  antenuptial  agreements,  said: 
"Marriage  settlem^ts  controlling  the  divi- 
sion and  affecting  the  descent  of  property, 
freely  and  intelligently  made,  and  whldi  are 
just  and  equitable  In  their  provisions,  are 
not  invalid."  In  that  case  the  contract  had 
been  made  in  view  of  a  aeration,  but  tbat 
fact  only  afforded  a  reason  for  making  the 
contract  Mutual  relinquishments  of  proper 
ty  rights  and  the  payment  of  money  in  addi- 
tion by  one  to  the  other  afforded  sufficient 
consideration. .  In  Dennis  v.  Perkins^  88  Kan. 
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428,  129  Paa  165,  a  poetnoptUl  contract  em- 
bracing R  ooiiT^anoe  ot  land  liy  the  bna- 
band  to  tbe  wife  was  upheld,  ud,  altbough 
the  settlement  bad  been  made  In  contempla- 
tion of  eepaxatlon,  It  was  held  that  the  re- 
snnvthHL  ot  mailtal  r^flona  did  not  re- 
aeUnd  the  agreement  vhlcb  It  was  aaid  will 
remain  In  force  nnless  the  partly  Intend 
that  it  shall  be  abrogated.  The  vaUdltj  of 
sncb  agreements  depends  upon  equities  aris- 
ing oot  of  the  drcumstances  which  may  be 
just  as  strong  wtaoi  the  parties  are  living 
happily  toother  as  ezlHt  after  domestic 
tranqolli^  has  be«i  destroyed. 

Beeosnlzlng  the  equality  of  men  and  wo* 
men  in  respect  to  their  property  and  con- 
tra ctnal  rights,  emidiadsed  in  Kansas  and 
oth«  states  by  the  prlTll^  of  the  ballot 
and  their  participation  in  gorernment  as 
well  as  in  boslness,  no  good  reason  Is  per- 
cetred  for  any  practleal  dl8tlDctl<m  between 
antenoptlal  and  postnapUal  agreements  with 
respect  to  their  raUdltT'  The  marriage  cere- 
mony and  living  t<«ethar  work  no  magical 
change  la  the  understanding  or  capacity  of 
either  to  make  cwtrecta  The  eqidtable  prln- 
dplee  upon  whldi  one  class  <kC  agreements 
is  upheld  apply  with  equal  force  to  the  other. 
They  both  tend  to  settle  qneedons  of  proper- 
ty succession,  and  promote  peace  and  good 
win.  especially  where  there  are,  as  In  this 
case,  children  by  a  former  marriage. 

We  are  constrained  to  hold  that  the  writ- 
ten contract  In  this  case,  although  it  did 
not  ref«r  to  the  prior  agreement,  is  valid  and 
effectual.  The  instrument  would  also  have 
been  valid  had  no  jarlor  agreement  been 
made. 

[2]  It  is  contended  by  the  appellant  that, 
as  the  written  Instrament  was  niade  at  the 
matrimonial  domicile  in  Nebraika,  tbe  law 
of  that  state  govemsi  and  ttiat  by  that  law 
the  agreement  is  void.  In  considering  this 
c<mtentlon  It  is  not  deemed  necessary  to  dls- 
cusB  the  subject  of  the  law  of  place  general- 
ly. Only  a  few  general  principles  need  oe 
stated.  The  transmission  of  title  to  real 
estate  Is  governed  by  the  laws  of  the  state 
where  it  is  titoated.  In  the  absence  of  an 
express  contract,  tbe  effect  of  marriage  upon 
real  property  is  determined  by  the  law  of 
the  place  where  the  property  is  sltnated. 
This  rule  Is  stated  as  a  summary  from  au- 
thorities reviewed  in  Rush  v.  Landers,  107 
La.  519,  S2  South.  96,  B7  L.  B.  A.  853,  372. 
The  controversy  here  is  over  land  in  this 
state.  The  agreement  provides  for  a  relln- 
quishment  of  the  prospective  rights  of  In- 
heritance of  the  husband  In  that  land.  The 
effect  of  the  Instrument  purporting  to  relin- 
quish such  rights  as  well  as  the  natnre  of 
the  rights  reUnqnished  must  be  determined 
by  the  laws  of  this  state.  Watson  v.  Holden, 
58  Kan.  857,  60  Pac.  883;  Kldiardson  v.  De 
GIverville.  107  Mo.  422, 17  S.  W.  974.  28  Am. 
St  Rep-  426;  Estate  of  J.  B.  Baublchon.  49 
CaL  18. 

ISl  The  opinions  (tf  witnesses*  lawyem 


■practicing  In  Nebraska,  that  tne  agreement 
is  void  by  the  laws  of  that  state,  read  in 
evidence,  while  entitled  to  proper  respect,  do 
not  convince  this  court  that  such  is  the  fact 
in  the  absence  of  any  controlling  decision  of 
the  Supreme  Court  of  that  state.  Eutchlngii 
V.  Railway  Co.,  84  Kan.  479,  114  Pac  1079. 
Neither  do  the  statutes  pleaded  and  read  in 
evidence  prove  that  fact  In  many  other 
states  there  are  statntes  concerning  Jointure 
and  prescribing  the  method  by  which  dower 
may  be  barred,  bat  they  are  not  generally 
held  to  prevent  tbe  bar  In  equity  by  agree- 
ment 1  Bishop  on  the  Law  of  Married  Wo- 
men, ii  363,  418-425;  Bafer  v.  Hafer,  83 
Kan.  449,  6  Pac.  637.  The  Jadldal  rule  in 
Nebraska  appears  to  be  the  same.  Thus  it 
was  held  In  Rleger  v.  Schalble,  81  Neb.  33, 
115  N.  W.  560,  17  Ii.  R.  A.  (N.  8.)  866,  16 
Ann.  Cas.  700,  that  the  provisions  of  the 
statntes  of  that  stste  that  a  Jointure  Is  a 
bar  to  dower  do  not  ordinarily  prevent  an 
equitable  bar,  and  further  that:  "The  pro- 
visions of  the  statute  that  a  Jointure  Is  a 
bar  of  dower  do  not  ordinarily  deprive  the 
intended  wife  of  the  power  to  bar  her  dower 
by  any  other  form  of  antenuptial  contract" 
Another  decision  In  that  state,  upon  facts 
quite  similar  to  the  facts  of  this  case,  should 
be  tefwred  ta  An  oral  antenuptial  con- 
tract was  entered  into  between  parties  in- 
tending to  marry.  After  the  marriage  the 
agreement  was  reduced  to  writing  and  dgu- 
ed.  By  the  agreem^it  the  husband  was  to 
have  $1,000  from  the  wife's  estate  upon  her 
death,  and  he  was  to  release  all  further 
claims.  He  received  part  of  the  money  be- 
fore she  died,  and  she  made  a  will  by  whhdi 
he  was  to  have  the  remainder.  The  surviv- 
ing hnsband  cmtended  that  the  agrerawnt 
was  Invalid  and  claimed  an  interest  In  her 
real  estate.  The  court  said:  "Bvoi  if  the 
contract  were  wholly  Invalid,  which  we  do 
not  decide,  under  tlMe  cinraoutanoes  the 
plaintiff  is  estoHMd  to  allege  Its  InvaUdltr." 
Brb  V.  UeUaater,  88  Neb.  817. 130  N.  W.  670. 
The  same  principle  oC  estoppel  waa  also  ap- 
plied 1^  this  court  in  the  King  Oaae  w  re- 
hearing, although  the  grounds  stated  In  the 
<Violon  were  adhered  to.  From  titese  decl< 
sions  it  is  concluded  that  naptlal  contracts 
are  regarded  in  Nebraska  in  about  tlie  same 
favorable  light  in  which  they  are  viewed 
hen.  Even  if  the  law  of  that  state  governs 
this  controversy,  the  result  would  be  tbe 
same. 

t4]  The  surviving  husband  was  Incompe- 
tent to  testify  to  a  converaaticHi  with  his 
wife,  since  deceased,  by  whliA  he  claimed 
that  the  postnuptial  contract  between  them 
had  been  abrogated.  His  offer  to  give  such 
testimony  was  properly  excluded.  Civil 
Code,  I  320  (Gen.  8L  1909.  {  5914) ;  Dennis  v. 
Perkins.  88  Kan.  428,  487,  129  Pac.  165. 

The  finding  and  conclusion  of  the  district 
court  are  approved,  and  the  Judgment  ia  af- 
firmed.  All  the  Justices  concurring. 
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WBIRNES  r.  WEI9NER  et  al. 
(Supreme  Court  of  Kansas.    April  12,  lOlS.) 

fSyllabut  hv  «A0  Court.) 

1.  Wills  (§  793*)  —  BixonON  of  Widow  — 

"Consent." 

lu  case  of  an  election  by  a  widow  to  take 
under  the  will  of  her  deceased  busband,  it  is  es- 
sential that  the  probate  court  explain  to  her  its 
provisions  and  her  rights  under  it,  and  also  her 
rigbts  ander  the  law  in  the  event  of  her  refusal 
to  take  under  the  will.  But,  in  case  of  a  writ- 
ten consent  b;  her  that  the  husband  dispose  of 
more  than  one-half  of  bis  property  to  others 
than  bis  wife,  it  is  only  essential  tiiat  she  act 
freely  and  understandingly. 

[Ed.  Note.— For  other  cases,  see  Willg,  Cent 
Dig.  §S  2063-2066;  Dec.  Di«.  |  7B3.* 

For  oUier  definitiiniB,  see  Words  and  PhnMB, 
vol  2,  pp.  1437-1441!] 

2.  Wills  ft  797*)— Elkotioi?  of  Widow— Rb- 

VIEW. 

When  a  widow  promptly  takes  steps  to 
have  her  written  consent  to  the  will  of  her  de- 
ceased fansband  set  aside,  and  the.  court,  opon 
sufficient  testimony,  finds  that  she  did  not  un- 
derstand its  effect  upon  her  proper^  rights, 
and  acted  ander  the  strong  peraaasion  and  im- 
plied threat  of  her  husband  in  his  last  sickness, 
BO  Uiat  such  consent  was  not  given  freely  and 
understandingly,  held,  that  such  finding  and  de- 
termination wilt  not  be  disturbed. 

[EM.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  I  2069;  Dec.  Dig.  i  797.*] 

Appeal  from  District  Court,  Riley  County. 

Action  by  Elizabeth  Welsner  against  Wil- 
liam Weisner,  Bzecotor,  and  others.  From 
Judgment  for  plaintiff,  defendants  appeal 
Affirmed. 

B.  P.  Evans,  of  Manhattan,  and  B,  J. 
Bro(*,  of  Portland,  Or.,  for  appellants. 
John  B.  Hessin  and  John  0.  Uessln,  both  of 
Manhattan,  for  appellee. 

WBST,  J.  BUsabetb  Welsner  brought  this 
action  August  28, 1011,  to  set  aside  a  written 
cwueut  to  the  will  of  ber  husband  executed 
June  %  1911.  Tbe  parties  had  been  married 
26  years  and  liad  raised  a  flimlly  of  <^1- 
dren.  The  husband  had  been  sick  for  some 
months,  and,  about  six  weeks  prior  to  bis 
death,  was  takm  to  the  hospital,  and  while 
there  he  called  npon  an  attorney  to  consult 
with  him  with  reference  to  making  a  will. 
A  will  was  prepared  and  brought  to  the  hos- 
pital and  read  to  the  husband  and  wife  by 
the  attorney;  the  wife  making  no  objections 
to  Its  provisions,  except  the  one  naming  an 
executor  to  which  she  at  first  objected,  but, 
after  converslug  with  her  hsuband,  she  ac- 
Qulesced,  and  the  will  was  signed  in  her 
presence  by  her  husband  and  witnessed  by 
the  attorney  and  the  nurse..  She  also  signed 
a  written  consent  Indorsed  on  the  will  In 
which  it  was  stated  that  having  been  duly 
Informed  of  ber  legal  rights  to  an  Interest 
in  the  property  of  her  husband,  and  having 
read  the  will  and  being  acquainted  with  the 
contents  thereof,  she  consented  to  the  same, 
thereby  waiving  her  property  rights  under 
the  statute  as  the  wife  of  George  W^eisner. 


After  hearing  all  the  evidence,  whiCfa  was 
conflicting,  the  trial  court  decided  in  favor 
of  the  plaintiff.  In  the  deddon  of  the  ques- 
tion, the  court,  among  other  things,  said:  "If 
she  intelllgenUy  consented  to  it,  then  cAe 
has  no  ri^t  to  complain;  but,-  If  she  dldnt 
consent  to  it  (that  Is,  legally  consent  to  it), 
then  she  has  still  her  right  to  conMder,  to 
know,  and  to  dende.  The  evidence  disdoses 
In  connection  with  this^  too,  a  very  pertinent 
fact  There  im't  anything  to  sagged  in  the 
evld^ce  but  that  there  was  the  utmost  har- 
mony between  the  husband  and  wife.  Un- 
der the  circumstances  in  whldi  she  wu  placed, 
it  ought  not  to  be  said,  it  seems  to  me,  that 
a  wife  was  in  that  position  to  have  i^ven  tbe 
Intelllgmt  and  considerate  judgment  to  her 
rights  as  to  properly  protect  ber  rights." 
This  view  was  based  on  tbe  proposition  that 
It  was  stated  to  ber  that  she  would  ronain 
In  the  same  rdatiouditp  to  the.prtqperty  as 
though  anothra  tban  tli«  one  chosen  was 
executor  or  tbe  same  as  if  she  were  e»cii- 
tor;  that  when  she  first  declined  to  sign 
the  will  the  husband  wept  and  exhlUted 
strong  fedlng,  whldi  wrought  upon  tbe  emo- 
tions of  tbe  wife,  and  that  an  IntlmatJoa 
was  made  that  if  she  did  not  consent  an- 
other wiUf  less  advantageous  to  her,  ml^t 
be  made;  that  she  consented;  and  It  was 
said:  "It  Is  under  such  conditions  that  this 
alleged  consent  was  executed,  and  my  Jod^ 
ment  and  flndlng  In  this  action  la  that  the 
applicant  or  peUtloner  tn  this  case  has  not 
executed,  in  writing  the  consent  of  the  char- 
acter contemplated  by  law,  and  the  Jnd^ncnt 
Is  that  it  be  set  aslde^  and  that  tbe  invbato 
court  of  this  county  he  directed  and  required 
to  afford  ber  an  opportunity  to  exerdae  her 
election  as  provided  the  statute  on  full 
and  fair  informatlcai  that  the  law  directs  tiie 
probate  court  to  give  ber,  whether  or  not 
she  desires  to  aoc^  the  provisions  of  this 
will,  or  stand  upon  her  rights  under  the  law."* 

[1]  Tbe  plaintiff  contends  tbat  tbe  same 
rules  apply  as  lu  case  of  an  election.  The 
defendant  Insists  that  tbe  statutes  do  not 
require  that  the  person  consenting  to  the 
{ffoviaicms  of  a  will  shall  have  its  iwovlslons 
explained  or  his  rights  under  it  or  under  the 
law,  and  that  If  the  consent  be  intelligibly 
given,  with  fair  knowledge  of  tbe  coutoits 
of  the  Instrnmait,  the  person  consenting  is 
bound  thereby.  Two  questicma  are  invt^ved: 
In  order  to  make  the  consmt  binding,  Is  It 
necessary  tbat  the  person  consenting  be  ad- 
vised and  informed  as  in  case  of  an  Section? 
Was  the  i^alntlff  In  this  case  so  advised  and 
informed,  and  wm  all  the  drcumstancef 
suoh  as  to  make  her  consent  binding? 

The  statute  as  to  election  (Oen.  Stat  1909; 
I  9819)  requires  the  probate  court  "to  ex- 
plain to  her  the  provisions  of  tbe  will,  her 
rights  under  It^  and  also  h^  rU^tts  mSa 
the  law,  in  the  evoit  of  ber  r^usal  to  take 
under  tbe  wlU."  The  manifest  object  of 
this  requirement  is  to  apprise  the  widow 


•For  outer  caaea  sm  auo*  topic  and  McUon  MUUBSR  ta  Dm.  I>lg.  ft  Am.  Dig.  Kojr-No.  S«rl«s  *  Kep'r  laden* 
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fully  ftud  uDderstandlngly  as  to  her  rights 
touching  her  late  husband's  property  under 
the  will  and  under  the  law.  Her  election  Is 
different  from  an  ordinary  contract  wherein 
parties  'tuts  supposed  to  look  after  their  own 
Intei-ests,  and  must  be  bound  by  their  agree- 
ments entered  Into,  with  fair  opportunity 
to  know  what  they  are  doing.  But,  even 
after  an  election.  It  has  been  held  that  the 
widow  may  not  have  it  set  aside  unless  It 
Is  satisfactorily  shown  that  she  did  not  act 
Toluntarily  and  knowingly.  Buchanan  t. 
tilbbs,  26  Kan  277.  But  it  has  also  been 
held  that  acts  sought  to  be  held  as  equivalent 
to  au  election  must  be  such  as  show  a  full 
knowledge  of  all  the  drcnmstances  and  of 
her  rights,  and  that  by  plain  and  unequivocal 
conduct  she  showed  her  intention  to  take  un- 
der the  wllL  SlU  V.  Sill,  31  Kan.  248,  1  Pat 
556;  James  t.  Dunstan,  38  Kan.  289,  16 
I'ac.  4.t9,  6  Am.  St  Rep.  741 ;  Revllle  v.  Du- 
liach,  60  Kan.  572,  S7  Pac.  522;  Cook  t. 
LawsoD.  63  Kan.  864,  66  Pac.  1028. 

The  statute  concerning  consent  (Gen.  Stat. 
1909,  {  9811)  provides  that  either  husband 
or  wife  "may  consent  In  writing,  executed 
In  the  presence  of  two  witnesses,  that  the 
other  may  bequeath  more  than  one-half  of 
his  or  her  proi>erty  from  the  one  so  consent- 
ing." This  has  not  been  regarded  with  the 
same  strictness  as  the  matter  of  election. 
The  form  of  the  writing  is  not  Important 
if  it  Boffldently  shows  that  the  one  consenting 
agrees  to  accept  the  provision  made  In  the 
will  In  place  of  the  share  given  by  statute. 
Jack  V.  Hooker,  71  Kan.  6S2,  81  Pac.  203. 
Neither  Is  It  essential  that  the  will  In  fact 
make  any  provision  for  the  one  so  consent- 
ing. Hanson  v.  Hanson,  81  Kan.  305,  page 
308,  lOS  Pac.  444.  Sn(^  consent  cannot  be 
repudiated  because  of  a  subsequent  discovery 
that  the  estate  was  larger  than  the  consent- 
ing spouse  anticipated;  her  rights  having 
been  fully  explained  and  understood  when 
the  consent  was  given.  PIrtle  v.  Plrtle,  84 
Kan.  782,  115  Pac.  543.  The  written  consent 
need  not  specify  the  property  to  be  devised 
or  bequeathed,  and  need  not  designate  the 
will  to  which  It  applies.  Keeler  v.  Lauer, 
73  Kan.  388,  85  Paa  641.  The  consent  may 
be  given  any  time  during  the  life  of  the  tes- 
tator. Gallon  V.  Haas,  67  Kan.  225,  72  Pac. 
770.  Nevertheless,  It  cannot  be  that  the  Iiog- 
Islature  intended  that  a  wife,  who  under  the 
streBB  of  expected  widowhood,  actuated  by  a 
desire  to  pleuse  her  husband  who  on  his 
deathbed  expresses  with  tears  his  intense 
desire  for  her  to  consent  to  the  terms  of  a 
will  pres^ted  to  her  without  preWous  warn- 
ing or  consideration,  should  be  held  bound 
by  such  consent  when  it  fairly  appears  that 
she  did  not  understand  its  effect  upon  her 
property  rigbts,  and  acted  under  the  strong 
persuasions  and  implied  threat  of  her  hus- 
baDd  in  his  last  sickness,  and  especially  so 
when  she  moves  promptly  for  revocation 
before  oUiers'  interests  become  inroWed. 


[2]  A  reading  of  the  cold  itnlmpassloned 
record  discloses  fair  ground  for  holding  ei- 
ther way.  But  the  trial  court,  who  saw  and 
heard  the  witnesses,  felt  convinced  that  con- 
sent was  not  given  freely  and  understanding- 
ly.  Counsel  for  the  appellants  concede  that: 
"It  Is  true,  probably,  that  to  Intelligently  con- 
sent to  the  will  It  is  necessary  that  one  so 
consenting  should  have  a  fair  knowledge  of 
the  contents  thereof." 

In  view  of  the  entire  evidence,  we  cannot 
say  that  the  flndlngs  and  conclusions  are  nn- 
snpported,  and  the  Judgment  la  therefore 
affirmed.  AU  the  Justices  concarrinig. 

(W  Xan.  wn 
WABD  T.  BBNNEB  et  aL 
(Sajwame  Cottrt  of  Kansas.    April  12,  1918.) 
{SyOabua  by  the  Court.) 

1.  Attachmknt  (i  60*)— Fbofkktt  Subjkct— 

InTEBXST  or  DSTISBE. 

Tbe  interest  of  a  devisee  In  real  estate  la 
snbject  to  attachment  although  the  will  directs 
the  ezecator  to  sell  die  property  and  distribute 
the  proceeds  among  tbe  devisees. 

[Ed.  Note.— For  other  cases,  see  Attachment. 
Cent  Dig.  SS  167-161 ;  Dec  iMg.  {  60.*] 

2.  Attachment  (8  217*)— JuDfiUHT— IirxEB- 
KST  OF  Devisee — Sals. 

A  clanse  of  a  final  judgment,  in  an  action 
wherein  the  interest  of  a  devisee  in  real  estate 
bad  been  attached,  allowing  the  executor  to  sell 
tbe  attached  property  as  directed  by  the  will 
and  providing  for  tbe  application  of  the  defend- 
ant's share  of  the  proceeds  upon  (he  judgment 
against  him.  is  approved. 

[Ed.  Note.~ror  other  cases,  see  Attachment. 
Cent  Dig.  IS  732-752;  DecTbig.  S  217.*] 

3.  ATFACmiBHT  (i  219*)  JUDOUICNT  —  EN- 
I-OBCEMEnT    AOAIRBT    PSOnBTT    NOT  AX- 

TACHBO. 

Where  the  interest  of  a  defendant  as  dev^ 
iaee  in  real  estate  is  attached  and  service  Is 

made  upon  him  by  poblication  only,  the  conrt 
does  not  thereby  obtain  jurisdiction  to  apply, 
upon  tbe  judgment  rendered  against  him,  his 
share  in  the  proceeds  of  personal  propwty  in 
the  hands  of  the  executor  apon  wfAdk  tbe  at- 
tachment was  not  levied. 

[Ed.  Note.— For  other  case^  see  Attachment, 
Cent  Dig.  8  763;  Dec.  Dig.  f  219*] 

4.  Attachuent  (S  219*)  —  Judgment  —  En- 
roBCBUENT  Against  Pbopebty'  Not  At- 
TAOHBD  — EmCT  Or  Inj'UITCTXQN  Aqainst 
Tbansfeb. 

The  issuance  of  a  temporary  Injunction  to 
restrain  the  disposition  of  a  defendant's  inter- 
est in  personal  property  does  not  give  the  court 
authority  to  apply  sach  property  or  its  pro- 
ceeds to  tbe  payment  of  the  pluntUTs  dum. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  I  763;  Dec.  Dig.  |  219.*] 

Appeal  from  IHstrict  Court,  Doniphan 
County. 

Action  by  Ella  M.  Ward  against  Elmer  B. 
Benner  and  Estella  M.  Brean,  aa  executrix 
of  Mary  A.  Benner,  deceased.  From  Judg- 
ment for  plaintiff,  the  executrix  appeals. 
Remanded  with  directions. 

Arthur  C.  Bell,  of  Troy,  for  appellant  C. 

5.  Hull,  of  Atchison,  and  a  W.  Reedw,  of 
Troy,  for  aro^llee. 
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BEKSON,  J.  HdB  H  an  actlw  upon  a 
Judgment  of  an  Indiana  conrt  Tbe  defend- 
ant Elmer  B.  Benner  and  the  plaintiff  were 
husband  and  wife  residing  in  'Mgo  county, 
Ind.,  wben  a  judgmoit  was  regularly  render> 
ed  in  the  superior  conrt  of  that  county  in 
favor  of  the  wife  for  divorce  and  for  month- 
ly payments  to  her  for  the  smiport  of  their 
minor  cliildren.  At  the  time  this  action  was 
commenced  the  paymenta  due  upon  the  judg- 
ment referred  to  amounted  to  91,286.  An 
order  of  attachnjent  was  issued,  and  Ben- 
ner^ interest  in  real  estate  in  Doniphan 
county  was  attacihed,  and  a  temporary  In- 
junction was  Issued  restraining  the  defend- 
ant Estella  M.  Breon,  as  executrix,  from  dis- 
tributing or  paying  over  to  the  defendant 
Benner  any  money  or  property  In  her  hands. 
Service  by  publication  was  made  upon  Ben- 
ner, who  did  not  appear.  The  petition  set 
out  the  Indiana  judgment  and  the  amount 
due  thereon  and  alleged  that  Mary  A.  Ben- 
ner, deceased,  the  mother  of  Elmer  E.  Ben- 
ner, died  leaving  a  wlU,  a  copy  of  which  was 
attached,  by  whl<di  she  devised  one-fourtb  of 
the  real  estate  above  referred  to  and  one- 
fourth  of  her  personal  property  to  her  son 
Blnter,  after  deducting  a  specified  sum  to  be 
paid  to  his  minor  children,  directing  the 
sale  of  the  real  estate  and  division  of  the 
proceeds  among  the  devisees.  The  petition 
also  alleged  the  Insolvency  of  Benner  and 
the  probable  loss  of  the  claim  If  the  relief 
should  not  be  granted.  The  answer  of  the 
executrix  admitted  the  death,  the  will  and 
probate  thereof,  and  disposition  of  property 
thereby  as  alleged.  It  also  contained  a  gen- 
eral denial  and  an  atl^tion  that  partial 
distribution  hffd  already  been  made  to  Elmer 
E.  Benner  under  an  order  of  the  probate 
court  It  challenged  the  jurisdiction  of  the 
district  court  to  interfere  with  the  settlement 
and  distribution  of  the  estate.  Judgment 
was  rendered  on  the  pleadings:  "That  the 
plaintiff  recover  of  the  defendant  Elmer  K. 
Benner  judgment  in  rem  for  the  sum  of  $1,- 
286  with  interest  thereon  of  6  per  cent  from 
the  20th  day  of  June,  1010,  extending  only 
to  the  property  real  and  personal  now  or 
hereafter  In  the  hands  of  said  executrix  or 
the  proceeds  of  said  property  to  the  extent 
of  said  judgment  and  Interest  and  costs  that 
would  otherwise  go  or  belong  to  said  defend- 
ant Elmer  E.  Benner."  It  was  further  ad- 
judged that  the  attachment  should  be  dis- 
solved so  far  that  the  executrix  should  be 
allowed  to  carry  out  the  terms  of  the  will 
and  make  conveyance  of  the  property  as 
though  the  attachment  had  not  been  levied; 
and  that  the  executrix  should  be  enjoined 
from  turning  over  to  Elmer  E.  Benner  any 
property,  real  or  personal,  or  proceeds  of  the 
estate  until  the  Judgment  is  satisfied.  It  was 
further  ordered  that  upon  final  settlement 
of  the  estate  the  ezeeutrix  should  turn  over 
to  the  derk  of  the  district  conrt  the  share 
of  EOmor  B.  Benner  In  the  proceeds  of  the 


estate  as  found  by  the  probata  oovrt  in 
amount  sufficient  to  satisfy  the  jtidgnent. 
From  this  Judgment  the  executrix  alone  ap- 
peala< 

The  assignments  of  error  are  basdd  upon 
the  alleged  want  of  jurlsmction  In  the  dlv 
trict  court  to  issue  the  order  of  attadimwit 
and  Injunction,  and  to  eatet  Judgment  on  the 
petition. 

[1]  The  principal  defendant  was  a  nonresi- 
dent of  Oils  state,  and  owned  an  intraeat  in 
lands  situated  in  the  county.  This  interert 
was  subject  to  attachment  Oi^l  Code,  K 
53,  78.  190  (Oen.  St  190D,  H  5616,  5671,5783); 
Gen.  Stat  1900,  |  9037,  sub.  8;  Bullene  v. 
Hiatt,  12  Kan.  98.  It  to  argued  that  the  ti- 
tle to  the  real  estate  was  in  the  executrix 
In  trust  to  execute  the  power  of  sale.  This, 
however,  is  not  the  fact  The  property  was 
not  devised  to  the  executrix  in  trust,  but  was 
devised  to  Elmer  E.  Benner  and  others,  and 
only  a  power  of  sale  was  glv^  to  the  execu- 
trix. In  such  a  situation  It  was  held  that 
the  Interest  of  a  devisee  was  subject  to  the 
lien  of  a  judgment  against  him.  Bank  v. 
Murray,  86  Kan.  766,  121  Pac.  1U7,  39  L.  R 
A.  (N.  S.)  817.  Applying  the  reasoning  of  ^h^ 
opinion  in  that  case,  It  must  be  held  that  the 
Interest  of  Benner  in  the  real  estate  is  bound 
by  the  attachment,  subject  to  the  orders 
made  to  preserve  control  of  the  proceedlngi' 
by  the  probate  court  until  distribution  should 
be  ordered. 

[2]  The  provisions  in  the  judgment  allow- 
ing the  sale  of  the  attached  property  by  the 
executor  as  provided  In  the  will  and  the  de- 
termination of  the  defendant  Bonner's  inter- 
est therein  by  the  probate  court  preserved 
the  Jurisdiction  of  that  court,  while  the  ap- 
plication of  his  share  or  interest  in  sudi 
real  estate  when  so  determined  to  the  plaln- 
tllt's  claim  was  a  proper  exercise  of  the  ju- 
risdiction of  the  district  court  in  the  situa- 
tion presented.  People  v.  Van  Bnren,  136 
N.  y.  252,  32  N.  E.  ,775,  20  L.  R.  A.  446,  and 
note. 

[S]  By  the  attachment  and  constroctiTe 
service  the  court  obtained  jurisdiction  to 
appropriate  the  attached  property  to  the 
payment  of  the  debt  National  Bank  v. 
Peters,  51  Kan.  62,  32  Pac.  637;  Parmenter 
V.  Lomax,  68  Kan.  61,  74  Pac  634.  Tt» 
Judgment,  however,  while  red  ting  that  it  ia 
in  rem,  purports  to  adjudicate  and  appro- 
priate to  the  payment  of  the  plaintilTs  dalm 
not  only  the  defendant's  interest  in  the  {ffop- 
erty  attached,  but  also  his  share  in  the  per- 
sonal  property  of  the  deceased  In  the  hands 
of  the  executrix.  No  authority  for  this  c» 
spring  from  the  attachmmt  of  the  real  es- 
tate, and  the  only  suggestion  of  its  source 
is  the  injunction. 

[4]  It  to  true  tluit  an  Injunction  may  be 
allowed  to  prevent  the  removal  or  disposi- 
tion of  property  with  Int^t  to  render  a  judg- 
ment Ineffectual.  Givil  C!ode.  |  2S0  (Gcb. 
St  1909^  I  6844).  The  Injunction  In  this  caw 
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was  Issaed  Cor  that  inirpoM  ud  wu  etfectu- 
al  u  to  ttte  attacbed  propert?.  But  It  afford- 
ed no  authQrlty  for  the  appUcatUm  of  tbe 
personal  property  not  attached  or  Itt  pro- 
ceeds upon  the  pUUntUTe  claim.  The  lam- 
ance  of  an  Injunction  la  not  a  fronnd  for 
oonabuetlTe  service.  Jurisdiction  to  apply 
property  vptm  a  creditor's  claim  la  not  oty 
talned-  by  mer^  Issnlnff  an  Injdnetloii  re- 
straining the  disposition  of  the  property. 

The  Jndcment  appealed  trwn  la  erroneous 
in  so  far  as  It  directs  the  appUcstton  of  mon- 
ey or  property  not  attached  to  the  payment 
€t  plaintiff's  dalm. 

The  proTWona  In  tile  Judgment  for  the 
application  of  the  proceeds  of  the  personal 
property  not  attached  most  be  set  aside. 

The  eaose  Is  remanded  wltii  dlrectlms  to 
modify  the  Judgment  In  accordance  with 
these  Tlews.  All  the  Justices  concurring. 

CM  Ksn.  lao) 

ROGERS  T.  LINDSAT.  t 
(Supreme  Court  of  Kansas.    April  12,  191S.) 

fSwOahn*  iw  ike  Comrt.) 
GvABDiAN  AND  Wasd  C|  146*>--AoooiiirTXMa 
— liAcnas. 

In  an  action  in  the  natan  of  an  acconnt- 
ittg,  brought  sxainst  the  repressntatiTes  of  the 
deceased  fuarman  by  tiie  ward  more  than  dx 
years  after  the  final  settlemoit  ci  the  guardian 
in  tbe  probate  court  and  tbe  attainment  of  ma- 
jority by  the  ward,  and  where  it  appears  from 
the  evidence  that  the  mistake  or  eonstroctlvfl 
fraud  could  have  been  discorered  at  the  time 
«f  tite  settlement,  it  Is  teld  that  the  finding  of 
the  ooart  that  (he  ward  has  been  gnlltr  of  mch- 
es  and  cannot  maintain  the  action  will  not  be 
disturbed. 

[Ed.  Note.— For  other  cases,  see  Gaardiaa 
and  Ward,  Cent  Dig.  H  489-105;  Dec.  Dig.  i 
146L*] 

Appeal  from  District  Court,  Neosho  County. 

Action  by  Elizabeth  Rogers  against  Wnnle 
M.  Lindsay,  as  administratrix,  etc  From 
Judgment  for  defendant,  plaintiff  appeala. 
Affirmed. 

A.  8.  I^pham  and  J.  W.  lApbam,  both  of 
Ohanute,  for  appellant  Smith  ft  Brobst,  of 
CSianute,  for  appellee. 

SMITH.  J.  This  action  was  brought  by 
the  appellant  to  recover  from  the  adminis- 
tratrix of  tbe  estate  of  George  N.  lAndsay 
the  sum  of  t4ia73,  with  interest,  which,  it  is 
claimed,  George  N.  liodsay  had  received  as 
guardian  of  appelant,  and  had  failed  to  ao- 
ODont  for  in  tbe  final  settlement  of  the  es- 
tate. Undsay  waa  aiq;>ointed  guardian  of  the 
appellant  and  her  younger  brothw  in  1808, 
and  made  several  annual  reports.  On  the 
let  day  of  July,  1003,  at  which  date  the  ap- 
pellant attained  her  majority,  he  made  final 
settlement  as  to  her  share  of  the  estate  In 
the  probate  court  of  the  county,  which  settle- 
jnoit  was  approved  by  that  court   On  Au- 


gust 10,  1003,  the  appellii.it  signed  and  deliv- 
ered to  Lindsay  a  receipt  for  ^2,004.86  In  full 
for  her  distributive  share  of  tbe  moneys  held 
by  Lindsay  as  her  guardian. 

Appellant  testified  that  her  mother  was 
with  her  in  the  probate  court  when  the  set- 
tlement was  made  and  thereafter  when  the 
receipt  was  given,  and  during  all  the  time 
Lindsay  was  her  guardian  she  depended 
largely  upon  her  mother  to  look  after  her 
Interests  in  the  business.  It  appears  that 
two  items  of  the  amount  claimed  appeared  In 
tha  final  account  filed,  and  that  aU  tbe  Items 
appeared  upon  the  guardian's  bocAs.  There 
Is  no  evidence  that  there  was  any  attonpt 
at  concealment  either  of  the  book  account 
or  the  final  settiement  account  from  the  ap- 
pellant or  bar  motho'. 

All  of  the  evidence  ctmstrued  together  In- 
dicates that  there  was  a  mistake  on  the  part 
of  the  guardian  ai^  the  probate  court  rather 
than  any  intentional  fraud.  Indeed,  the 
evidence  tends  to  show  that  there  were  er- 
rors In  the  account  to  tibe  prejudice  ot  tbe 
guardian,  although  be  was  a  man  of  laige 
business  experlokce. 

In  Donaldson  v.  Jacobltz.  67  Kan.  244,  72 
Pac  846,  in  an  action  to  set  aside  a  fraudu- 
lent conveyance,  It  Is  said:  "The  fraud  la 
deemed  to  have  been  discovered  whenever,  id 
the  exercise  of  reasonaUe  diligence,  It  might 
bftve  been  discovered,  and  In  such  a  case 
reasonable  diligence  required  an  examination 
of  the  record,  which  would  have,  necessarily 
disclosed  the  fraud  alleged."  See,  also.  Black 
V.  Bhick,  64  Kan.  680,  68  Paa  662. 

In  the  exercise  of  reasonable  diligence  It  is 
apparent  that  the  fraud  or  mistake  could 
have  been  discovered  at  the  time  of  the  final 
settlement,  July  1,  1003,  and  that  tbe  action 
waa  commenced  about  6%  years  thereafter. 
Tbe  court  found  that  the  appellant  was 
guilty  of  laches  in  bringing  tbe  action,  and 
she  could  not  recover  thereon. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

m  Kan.  S») 
HEALER  r.  INKMAN  et  al. 
(Supreme  Court  of  Eansaa.    April  12,  1013.) 

(B^Ualnu  hp  M«  Court.) 

1.  BviDuroa  a  684*}— tTnooiixBOTKBnD  Bvi- 

DBMCB— JUET. 

While  a  jury  Is  at  liberty  to  disbeUeve  the 
uncontradicted  testimony  of  a  witness  which  is 
deemed  to  be  unreasonable  and  untrue,  it  is 
never  justified  in  arbitrarily  and  capridonsly 
disregarding  unlmpeaehed  evldenea. 

IEd._Note.— For  other  caws,  see  Evidence. 
Cent  Dig.  I  2431 ;  Dec.  Di^  0O4.«] 

2.  Appbai.  aitd  EaaoB  (H  1160*)— Ravnau— 

GBOUNDS— FlMDI  HQS. 

Wliere  undisputed  testimony  appeals  to 
have  been  arbitrarily  disregarded  by  the  jury 
and  tbe  special  qaestlons  submitted  unfairly 
answered,  and  where  the  special  findings  re- 
turned upon  important  issues  are  unsupported 
by  the  evidence,  and  some  of  tiiem  are  ineon- 


qpsc  ether  flssas  see  same  teple  aadsecUea  HUXBBEIa  Dea.  Dig.  AAm.  Dig.  Kay-Ma.  Sales  A  a«p'rlBdax«i 

tRifesariBg  denied  Hay  li^  infc 
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Bisteot  with  each  other  and  with  the  general 
verdict,  a  new  trial  should  be  granted. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  4581-4539;  Dec  Dig.  S 
1169.*] 

Appeal  firom  District  Court,  LeaTenworth 

County. 

Action  by  Kenneth  Healer,  etc.,  against 
Henry  lukman  and  another.  From  Judgment 
tor  plaintiff,  defendants  appeal.  Beversed 
and  remanded. 

A,  E.  Dempsey  and  F.  P.  Fltzwlltiam,  both 
of  Leavenworth,  for  appellants.  W.  W. 
Hooper,  of  Learaiworth,  for  appellee. 

JOHNSTON,  O.  J.  On  the  trial  of  this  ac- 
tion the  jury  returned  a  verdict  In  favor  of 
Kenneth  Healer  and  against  Henry  Inkman 
and  Anton  B.  Hartwlg,  awarding  Healer 
damages  in  the  sum  of  96,000  for  personal 
injuries  alleged  to  have  been  caused  by  them 
In  negligently  razing  a  house,  so  tbat  one 
of  the  walls  fell  on  appellee.  He  resided 
with  his  grandmother,  Isabella  Healer,  who 
acted  as  his  next  friend  In  this  proceeding, 
and  was  about  3^^  years  old  when  be  was 
injured.  Hartwlg  was  the  owner  of  a  house 
and  lot  adjoining  the  premises  of  Mrs.  Heal- 
er. It  waa  a  one-story  structure,  and  he 
contracted  with  Henry  Infeman  to  remove  It 
and  to  build  a  new  house  on  the  same  ^te. 
Inkman  employed  one  Dlehm  to  tear  down 
the  qld  house,  and  aifter  he  had  been  engaged 
on  the  work  for  several  days,  and  had  re- 
moved tlie  roof  and  ends  of  the  building,  one 
of  thc!  walls  fell  toward  the  Healer  premises, 
and  ^mi^>  J^^t  passed  over  the 

Eburtwig  premises  before  the  mil  tell,  was 
caught  under  it,  near  the  line  between  the 
two  properties,  and  was  very  severely  hurt. 
In  the  petition  of  Healer  it  was  all^d  that 
Hartw^  and  Inkman  were  both  negligent 
in  employing  Dlehm,  an  "old,  deaf,  and  In- 
competent" man,  to  tear  down  the  house, 
that  both  knew  of  the  dangerous  condition  of 
the  wall  before  It  fell,  and  were  aware  that 
persons  were  near  the  building  and  liable  to  he 
injured  by  the  fall  of  an  unsupported  walL 
Each  answered  by  a  general  denial  and  an 
averment  of  contributory  negligence,  and 
Hartwlg  allied  that  he  dealt  with  Inkman 
as  an  Inde^iendent  contractor,  whereby  Ink- 
man  was  to  raze  and  remove  the  old  bnild- 
Ini^  and  erect  a  new  one,  and  that  he.  Hart- 
wig,  retained  no  direction  or  control  of  the 
work,  but  that  it  was  to  be  done  by  Inkman 
according  to  his  own  plans,  with  his  own 
workmen  and  under  his  own  direction.  The 
main  controversy  In  the  case  was  the  rela- 
tionship that  existed  between  Hartwlg  and 
Inkman;  that  Is,  whether  Inkman  was  act- 
ing under  the  orders  or  control  of  Hartwlg, 
so  that  Hartwlg  was  responsible  for  the  neg- 
ligence of  Inkman  or  whether  Inkman  was 
acting  independently,  free  from  any  coutrol 
of  Hartwlg,  and  was  alone  responsible  for 


negligence  In  razing  the  bouse.  The  trial 
resulted  in  a  verdict  against  both  of  them. 

[1]  On  this  appeal  It  Is  contended  by  ap- 
pellants that  the  jurors  intentionally  Ignored 
testimony,  which  was  undisputed,  that  they 
purposely  refused  to  make  findings  in  har- 
mony with  the  evidence  fearing  the  effects  of 
the  findings  on  the  general  verdict  which 
they  intended  to  return,  that  their  answers 
to  special  questions  were  not  candid  nor  fair, 
and  that  some  of  the  findings  were  not  only 
In  conflict  with  the  testimony,  but  also  with 
each  other  and  wltk  the  general  verdict. 
Each  appellant  submitted  a  long  list  of  spe- 
cial questions,  and  many  in  each  Uat  were 
substantially  repetitions  of  those  found  in 
the  other.  Quito  a  number  of  them  asked 
for  statements  of  evidence  instead  of  ulti- 
mate filets,  and  some  were  Involved  in  form, 
and  Included  inquiries  aboot  several  facts 
In  a  single  question.  There  are  good  reasons 
to  complain  of  the  actions  and  findings  of  the 
Jury,  and  also  of  the  conduct  of  the  trial. 

As  already  stated,  one  of  the  vital  qaea- 
tions  was  whether  Inkman  undertook  Co  do 
the  work  according  to  his  own  methods  with- 
out being  subject  to  the  orders  (nr  control  of 
Hartwlg,   All  of  the  testimony  on  the  sub- 
ject was  to  the  effect  that  after  aevnal  eon- 
venations  between  owner  and  contractor 
they  entered  Into  on  agreement  on  May  13. 
1910,  by  which  Inkman  was  to  take  the  old 
house  down  In  bis  own  way  and  to  fumish 
the  material  and  fiuild  a  new  house  on  the 
same  site  of  the  size  and  kind  as  one  he  had 
built  In  the  neigbboriiood  tlie  prevlons  year, 
he  to  remove  and  have  Uke  material  in  tiw 
old  bouse,  but  wltta  the  inlvilege^of  using  any 
part  of  the  material  of  the  old  which  was 
fit  for  use  in  the  new,  and  besides  Uie  old 
material  he  waa  to  receive  the  sum  of  V1,100l 
Both  appellants  testified  In  regard  to  the 
contract  and  Its  terms,  and  yet  In  response  to 
a  question  whether  a  contract  was  mads  be- 
tween the  parties  for  tearing  down  the  oU 
house  and  putting  up  a  new  one  In  its  pUce 
the  Jury  first  answered,  in  effect,  that  no 
such  contract  was  made,  and  finally  vaita 
the  stress  of  court  pressure  they  answered, 
"No."  The  answer  was  contrary  to  the  evi- 
dence of  all  the  witnesses  who  testified  on 
the  subject  as  well  as  against  the  evidoice 
shown  by  the  circumstances  ot  the  traasatv 
tloQ  and  the  conduct  of  the  parties  th^ 
selves.  There  was  evidence  that  Inkman  «u 
a  capable  carpenter  and  builder,  and  bad 
been  engaged  in  the  business  for  about  25 
years ;  and,  although  no  evidence  to  the  con- 
trary was  produced,  the  Jury  in  answer  to 
the  question  whether  he  was  a  competent  and 
experienced  carpenter  and  builder  said,  '^o." 
and  In  answer  to  a  similar  question  on  the 
other  list  of  questions  submitted  to  the  jury 
they  answered,  "We  do  not  know."  One  nn- 
swer  assumes  that  there  was  testimony  opon 
which  to  make  a  finding,  and  the  other  tittt 
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there  waa  no  testimony  upon  which  a  flndlns 
on  the  subject  could  be  made.  Both  answera 
Indicated  the  purpose  to  arbitrarily  reject 
competent  '  and  unlmpeached  testlmooy. 
While  a  Jury  la  at  liberty  to  disbelieve  the 
testimony  of  a  witness  who  has  not  been 
contradicted  which  they  think  is  unworthy 
of  belief,  It  is  never  authorized  to  arbitrarily 
and  capriciously  disregard  uncontradicted 
and  nolmpeached  testimony.  To  one  ques- 
tion, "Was  Chris  Dean,  the  workman  who 
was  tearing  down  the  building  at  the  time 
plaintiff  was  Injured,  employed  and  paid  by 
Henry  Inkman  and  under  his  Immediate 
orders  and  direction?"  the  Jury  answered, 
"We  do  not  know."  Upon  a  question  as  to 
whether  Hartwlg  gave  Dlehm  or  Inkman  any 
orders  or  directions  with  reference  to  the 
manner  of  removing  the  old  building,  they 
answered,  "We  do  not  know."  TUere  was 
testimony  on  these  important  questions,  and 
upon  which  a  direct  answer  should  have 
been  given.  To  another  question,  "Did  An- 
ton Hartwtg  employ  Chris  Dean  to  tear  down 
the  old  btiildlng?'*  the  answer  was,  "Tes;  In- 
directly." A  question  relating  to  the  same 
subject  was,  "Did  Henry  Inkman  (the  con- 
tractor) proceed  in  his  own  way  and  accord- 
ing to  his  own  plans  and  without  any  di- 
rection from  the  defendant  Anton  B.  Hart- 
wig,  In  removing  the  old  building  from  the 
premises?"  and  the  answer  to  that  was,  "No." 
Another  question  was,  "Did  Inkman  remove 
the  building  in  his  own  way  and  use  his  own 
means  for  that  purpose,  being  accountable 
only  for  final  performance?"  and  this  was 
answered,  "We  do  not  believe  any  contract 
was  made  at  time  stated  by  defendants,  and 
Inkman  could  have  proceeded  lu  his  own 
way  either  with  or  without  instmctions  from 
Hartwlg." 

[2]  It  appears  from  the  many  Inconslsten- 
desB  In  the  findings  and  tbe  lack  of  support 
of  the  same  in  the  testimony  that  a  fair  and 
int^lgoit  consideration  of  the  case  by  a 
Jury  has  not  been  had.  This  la  Indicated 
also  to  some  extent  by  a  very  unusual  discus- 
sion as  to  the  evidence  and  findings,  and 
also  as  to  the  law  and  procedure  which  took 
place  near  the  end  of  the  trial,  and  In  which 
judge,'  Jurors,  and  counsel  participated. 
When  tbe  court  prc^Kwed  to  send  the  Jury 
<Kit  to  make  fuller  and  more  ,  definite  an- 
swers to  special  questions,  a  number  of  the 
Jurors  argued  with  the  court  as  to  the  pro- 
priety of  such  a  course,  and  seemed  to  be 
unwilling  to  follow  tbe  suggestions  and  in- 
structions given  to  tbem  by  the  court  In 
their  colloquy  with  tbe  court  and  counsel  it 
appeared  that  facts  not  in  evidence  were 
Siven  consideration,  and  that  tbe  reluctance 
lO.  Jurors  to  make  wecia]  findings  in  accord- 
ance with  the  testimony  was  the  apprehen- 
sion that  tbe  findings.  If  made,  would  be  in- 
consistent with  tbe  saieral  verdict  which 
they  desired  to  r^um. 

•rsraUv 


On  the  whole,  It  attars  that  a  fair  trial 
of  some  of  the  Important  issues  In  the  case 
has  not  been  had.  The  Judgment  will,  there- 
fore, be  reversed,  and  tbe  cause  remanded 
tor  a  new  trial.  AU  the  Justices  concurring. 

C8>  Kui.  S47) 

In  re  DVBAMT'S  WILU  t 
OAMFBBIJ^  V.  DtTBANT. 
(Supreme  Court  of  EansaiL    April  1%  1918.) 

(BvOmWM  by  <k«  Oonrt.) 
WiLM  (I  366«)  —  PxoBAn  -~  Rbvuw— J9> 

BISDICI30N. 

Ad  appeal  will,  lie  to  the  district  court 
from  a  decisiou  of  the  probate  court  refusing 
to  admit  a  will  to  probate,  notwithstauding  the 
amendmeDt  of  1807  (Laws  1907,  c.  429)  to  see- 
tioQi  19  aud  20  of  the  act  relating  to  wills 
(sections  7956,  795T,  Gen.  Stat.  1901).  by  which 
such  order  may  be  contested  in  a  civil  action 
in  tbe  district  court  brought  within  three  yean 
after  the  refusal -to  probate;  the  remedy  pro- 
vided by  such  amendment  being  held  merely 
cumulative  to  that  authorizlDg  appeals  from 
flnal  decisions  in  the  probate  court  Section 
3624,  Geo.  St  1909.) 

[Ed.  Ifote.—For  other  cases,  sat  Wills,  Oent 

I>ig.  i  822;  Dec.  Dig.  {  358.*] 

Appeal  from  District  Court,  Oloud  County. 

The  will  of  Thomas  J.  Dnrant  was  offered 
for  probate  by  Alvin  Campbell  and  opposed 
by  Christina  Durant,  and  probate  was  de- 
nied, whereupon  proponents  appealed  to  the 
district  court  From  a  Judgment  of  the  dis- 
trict court  admitting  the  will  to  probate,  op- 
ponent appeals.  Affirmed. 

Pulslfer  ft  Hunt,  of  Concordia,  for  appel- 
lant  Sturges  A  Sturges,  of  Concordia,  and  T. 
F.  Garver  and  R.  D.  Oarver,  both  of  Xopeka, 
for  appelle& 

PORTER,  J.  The  widow  of  Thomas  J. 
Dnrant,  deceased,  oiwosed  tbe  probate  of  bts 
will  when  it  was  presoited  to  the  pn^to 
court,  and  the  will  was  denied  probate.  The 
proponents,  who  are  braeflclarles  undw  tbs 
will,  appealed  to  tbe  district  court  Tbe 
widow  moved  to  dtsmiBS  the  appeal  upon  tbe 
ground  that  tbe  court  bad  no  Jurisdiction. 
Her  motion  was  overruled.  A  hearing  was 
had,  tbe  court  rinsing  to  hear  tbe  testimony 
of  any  witness  other  than  those  subscrUting 
to  tbe  will,  although  tbe  widow  offered  to 
prove  by  a  number  of  witnesses  that  at  tbe 
time  of  tbe  executlw  of  the  will  tbe  decea»> 
ed  was  not  of  sound  mind  and  free  from  re- 
straint. Tbe  dlatrlct  court  admitted  tbe  vrlll 
to  probate,  and  taxed  tbe  coste  of  the  pro- 
ceeding to  tbe  widow  who  appeals  from  the 
judgment 

The  first  contention  is  that  tbe  motion  to 
dismiss  tbe  aK)eal  should  have  been  sustain- 
ed; and  It  is  urged  that  as  the  law  now 
stands  and  as  it  stood  when  the  appeal  was 
taken  the  only  remedy  of  the  aggrieved  per^ 
son  in  case  of  a  refusal  to  admit  a  will  to 
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probate  Is  an  action  In  the  district  court  to 
contest  such  order.  The  law  with  respect  to 
the  contest  of  wills  prior  to  the  act  of  1907 
(tiaws  1907,  c.  429)  was  Beetlona  7956  and 
7957  of  the  Gen.  Stat,  of  1901,  which  pro- 
vided: 

Section  19:  "If  no  person  Interested  shall 
withtn  two  years  after  probate  appear  and 
contest  the  validity  of  the  will,  the  probate 
shall  be  forever  binding,  saving,  however,  to 
persons  under  legal  disability  t:he  like  period 
after  the  disability  is  removed." 

Section  20:  "The  mode  of  contesting  a 
will  shall  be  by  dril  action  in  the  district 
court  of  the  county  in  which  the  win  was 
admitted  to  probate,  which  action  may.  be 
brought  at  any  time  within  two  years  after 
the  t»Dbate  of  the  will,  and  not  afterwards, 
by  any  person  interested  in  the  will  or  «rtate 
of  the  deceased." 

By  chapter  429  of  the  Laws  of  1907,  these 
two  sections  were  amended  so  as  to  read: 

Section  19:  "It  no  person  interested,  or 
claiming  to  be  Interested,  shall  appear  with- 
in three  yean  from  the  time  of  the  making 
vt  any  order  by  a  probate  conrt  probating  or 
refusing  to  probate  the  will  and  contest  the 
same,  such  order  shall  be  forever  binding, 
saving,  however,  to  persons  under  legal  dls- 
abllitr  the  like  period  after  the  disability  Is 
repioTed.  The  proTlBions  of  this  act  shall 
api^  to  any  order  of  the  court  probatliig  or 
re^Blnj^  to  probate  the  will,  made  at  any 
time  within  three  years  prior  to  the  taking 
effect  of  this  act  Provided,  however,  that 
no  proceedlngB  to  contest  or  set  aside  such 
order  the  inrobate  court  shall  affect  the 
rights  of  Innocent  parties  who  have  acquired 
title  to  property  under  the  laws  as  they  ex- 
isted prior  to  the  passage-  of  this  act" 

Section  20:  '^Che  mode  of  contesting  a 
will  after  probate  or  an  order  of  the  court 
refusing  to  probate  the  will  shall  be  by  civil 
action  in  the  district  court  of  the  county  in ; 
which  the  will  was  admitted  to  probate  or 
die  OTder  of  the  conrt  refasing  to  probate 
was  made,  wtAdt  action  may  be  brought  at 
any  time  within  three  years  after  the  probate 
or  the  order  of  the  conrt  refusing  to  probate 
the  will,  and  not  afterwards." 

Prior  to  the  amendment  of  1907  we  had 
hdd  in  a  number  of  cases  that  a  ruling  of 
the  iHTohate  conrt  refusli^  to  admit  a  will 
to  probate  was  a  final  order  and  appealable 
to  the  district  court,  under  the  general  provi- 
sions in  the  act  relating  to  executors  and  ad- 
ministrators in  reference  to  appeals.  Lawrle 
T.  Lawrie,  39  Kan.  480,  18  Pac.  499.  Tn  the 
oidnlon  in  that  case  a  distinction  was  drawn 
between  the  situation  of  a  person  who  was 
i^grleved  by  the  refusal  to  admit  a  will  to 
probate  and  that  of  one  who  was  defeated  in 
hla  attempt  to  oppose  the  probate.  The  pro- 
ponent who  was  defeated  by  the  ruling  de- 
nying probate  of  the  will  liad  no  remedy 
save  by  an  appeal,  while  the  one  who  was 
aggrieved  by  the  order  admitting  it  to  pro- 


bate had  no  occasion  to  appeal  having  ample 
remedy  by  a  contest  of  the  will  Itself.  In 
Hospital  Co.  v.  Hale,  69  Kan.  616,  77  Pac. 
537,  It  was  said:  "The  order  which  may  he 
entered  Is  either  for  the  admission  to  pro- 
bate of  the  will  or  the  denial  thereof.  If 
the  former,  such  order  may  be  attacked  at 
any  time  within  two  years  In  the  dlstxlct 
court  in  an  action  for  that  purpose  by  any 
person  Interested  In  the  will  or  estate  of 
the  deceased.  If  the  latter,  an  appeal  may 
be  had  to  the  district  court"  The  same  dis- 
tinction was  made  by  the  Ohio  Supreme 
Court  in  Hollrah  v.  Lasance  et  al.,  63  Ohio 
St  58,  57  N.  E.  964.  Prior  to  1905  the  pro- 
cedure In  reference  to  the  probate  of  wills 
contemplated  that  only  witnesses  offered  by 
those  Interested  In  having  the  will  admitted 
to  probate  should  be  examined.  Section  12 
of  the  act  relating  to  wills  (section  7948,  Ova. 
Stat  1901).  In  1905  section  12  was  amended 
so  as  to  provide  for  the  admission  of  saeh 
other  testimony  as  the  court  may  order,  and 
provision  was  also  made  for  using  the  depo- 
sitions of  absent  witnesses.  In  Wright  t. 
7oung.  76  Kan.  287,  89  Pac.  694,  this  amend- 
ment was  under  consideration,  and  it  was 
held  to  mean  merely  that  the  court  should 
hear  evidence  in  addition  to  that  of  the  sub- 
scribing witnesses,  hut  only  as  to  the  due  ex- 
ecution of  the  will,  ttie  soundness  ol  mind 
of  the  testator,  and  bis  freedom  from  re- 
straint; and  It  ma  lield  that  the  "Issues  in- 
volved in  tlie  application  were  not  dianged 
or  enlarged  by  the  act,  so  as  to  antborlie  a 
contest  of  the  will  in  the  probate  court" 
(syl.);  that  the  examination  Is  still  prdlmi- 
nary  in  its  cliaracter,  notwithstanding  the 
(^nge  giving  to  the  party  opposed  to  the 
probate  what  was  formerly  denied  him,  the 
right  to  have  his  witnesses  examined  upon 
the  Issues  Involved.  The  contention  of  ap- 
pellant is  that,  by  ^vlng  the  defeated  pro- 
ponent of  a  win  the  same  right  to  contest 
that  the  unsuccessful  opponent  to  such  pro- 
bate has,  the  Legislature  1^  the  amendment 
of  190T  nullified  the  reasoning  of  the  cases  of 
Lawrie  v.  Lawrle  and  Hospital  Co.  t.  Hall, 
supra,  holding  that  a  decision  against  the 
probate  was  final  and.  therefore  aKwalable, 
and  ttiat  the  Legislature  intended  the 
amendment  to  destroy  the  right  to  appeal 
from  a  decision  refusing  probate.  The  ail- 
ment doM  not  convince  us  that  such  was  tbe 
Intent  of  the  Legislature.  If  sndi  had  beeo 
the  Intent,  language  in  express  terms  deny? 
ing  the  right  to  appeal  would,  we  think,  have 
been  employed.  It  is  true  as  appellant  ar- 
gues that  the  district  court  on  anneal  has 
no  greater  Jurlsdictldn  than  the  probate 
court,  and  can  only  try  the  Issue  of  whethtf 
the  will  is  entitled  to  probate,  and  that  tbe 
successful  opponent  In  the  probate  court 
must  follow  up  the  appeal  and  "again  com- 
bat his  adversary  within  the  narrow  Issnea 
provided  for  sudi  hearings,  and,  If  on  appeal 
the  will  be  ordered  probated,  jie  most  alter 
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feavlns  twice  UUgRted  the  matter  start  a 
new  action  in  the  district  court" 

In  the  present  case  it  an^ra  that  the 
probate  conrt  not  oxdy  denied  tlie  jHobate 
of  the  will,  bnt  taxed  the  coBts  ageinat  the 
proponoits.  We  think  that,  notwlthgtandlng 
tlieactof  1807  pemdtttng  ttie  contest  ot  snch 
an  order  b;  an  action  in  the  district  court,  it 
la  still  a  final  order  from  which  an  a^eal 
Ilea  to  the  district  court  imder  the  proTlslons 
<tf  the  act  relating  to  executors  and  admin- 
tstrators  cooceming  appeals.  Section  3924, 
Goieral  Statutes  of  1908.  Hie  provision  per- 
mitting proponent  of  a  will  in  the  probate 
conrt  who  la  defeated  to  contest  the  order 
In  an  action  in  the  district  conrt  at  any  time 
within  two  years  is  mer^  cnmnlatiTe.  A 
further  contention  Is  made  that  the  court 
erred  in  refusing  to  admit  certain  testimony 
offered.  It  Is  sufficient  to  say  that  there 
was  no  offer  on  the  motion  for  a  new  trial 
to  show  by  affldaTlt  what  the  testimony  was. 
The  claim  of  error  cannot  therefore  be  con- 
sldffired.  Be^des,  It  was  within  the  discre- 
tion of  the  conrt  to  limit  the  scope  of  the 
examination  to  matters  directly  bearing  up< 
on  the  due  execution  of  the  will,  the  testa- 
tor's soundness  of  mind,  and  bis  freedom 
from  reatraint.  No  possible  error  can  be 
inredicated  upon  the  admission  in  evidence 
of  the  affidavits  of  the  subscribing  witness- 
es, since  the  witnesses  were  present  and  testi- 
fied orally.  KcConpell  Kelr.  70  Kan.  635, 
92  Paa  B40. 

The  judgment  Is  affirmed.  AU  the  Justices 
concurring. 

CHASa  et  aL  T.  CHAPMAN. 
(Bnpreme  0»irt  of  Kansas.   April  12,  1913.) 

(8v1M>ua  by  the  Court.) 

1,  BaoEXBS  (I  10*}— PowEBS  <i  27*)— Pbin- 
ciPAi.  Ann  AasMT  (1  34«)— Powm  Cou- 
pled WITH  INTEBIST. 

To  coDstitote  a  power  coupled  with  as 
interest,  there  must  be  an  Interest  in  the 
thing  itself,  and  not  merely  in  the  execotion 
of  tfa«  power.  An  agency  or  privilege  to  sell 
real  property  and  receive  aU  the  proceeds 
above  a  certain  sum  as  conunistion  is  not  a 
power  coupled  with  an  interest;  nor  does  an 
agreement  on  the  part  of  a  managing  agent 
to  be  responsible  to  the  piinclpal  for  ail  gen- 
eral losses  in  the  conduct  of  a  business  re- 
sult in  making  him  an  agent  with  such  an  in- 
terest 

[Eld.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  '    '  " 
Cent  Dig. 
-and  Agent, 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  5478-5480;  voL  8,  p.  7758.] 

2.  PMKOIPAL  ANO  AOKHT  (I  78*)— TXBIIINA- 
TION  OF  BlLATIOIf— ACCOUNTINO. 

A  contract  between  plaintiffs,  who  were 
the  owners  of  a  flooring  mill,  and  the  defend- 
ant, provided  that  the  owners  were  to  furnish 
money  to  repair  the  mill  and  capital  to  oper- 
ate it  until  it  could  be  sold:  the  defendant 
to  have  full  management  and  control  of  the 
property  and  business,  and,  if  be  found  a  par* 


note. — ror  ocner  cases,  see  uroKera, 
)ig.  J  11;  Dec.  Dig.  f  10;*  Powers, 
>ig.  I  78;  Dec.  Dig.  |  27;*  PrlDcipal 
iBt,  Cent  Dig.  {  55;  Dec  Dig.  8  34.* 


chaser,  be  was  to  have  as  hli  eommisslcfis  aU 
the  proceeds  of  the  sale  above  a  Bi>ecified  sum. 
He  was  to  be  paid  a  fixed  salary,  and  agreed 
to  become  responsible  for  all  general  losses 
incurred  in  the  operation  of  the  mill,  givli^ 
security  to  plainuffs  for  that  purpose,  but 
was  to  have  no  interest  in  the  profits  of  the 
business.  Held,  that  his  relation  to  the  prop- 
erty was  not  that  of  an  agency  "coui^ed  with 
an  interest,**  nor  was  it  beyond  the  power  of 
equity  to  control,  and  that  plaintiffs  might 
maintain  a  suit  before  the  expiration  of  the 
contract  to  compel  an  aeconntiDg,  and  to  re- 
scind and  annul  the  contract  so  far  as  the 
same  antborised  his  emi^oymeot  on  tike  ground 
of  his  misconduct  as  manager. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  S|  162-177;  Dec  Dig. 
8  78.*3 

Appeal  from  District  Court,  Brown  Counly. 

Action  by  Lewis  E.  Chase  and  others 
against  H.  B.  Chapman.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.  Affirmed. 

W.  S.  Ohiss,  of  MarysvUle,  T.  J.  Madden, 
of  Kansaa  Cl^,  Mo.,  F.  M.  Pearl  and  W.  F. 
Means,  both  of  Hiawatha,  for  appellant 
Sample  F.  Newlon,  of  Hiawatha,  and  0.  F. 
Beavls.  of  Falls  City,  Neb.,  fw  appeileee. 

PORTEB,  J.  The  appellees  were  the  own- 
ers of  a  flouring  mill  which  they  had  pur- 
chased In  1009  at  a  trustees'  sale  in  bantt- 
ruptcy.  The  ai^llant  Is  an  experienced 
mlUer,  and  appellees  claim  that  he  represrat- 
ed  to  them  that  if  the  mill  were  properly 
repaired,  he  could  operate  it  with  proflt  to 
them,  and  aft«  it  had  become  a  going  con- 
cern he  could  sell  it  at  an  advanced  price. 
A  written  contract  was  entered  Into  by 
which  the  appeUees  agreed  to  furnish  $2,000 
to  repair  the  mill  and  to  provide  $0,000  as 
capital  with  which  to  operate  it  The  appel- 
lant was  to  have  the  sole  management  and 
control  of  the  mill  and  the  business,  and  re- 
ceive a  salary  of  $1,&00  per  year.  The  con- 
tract was  to  extend  for  two  yeaxa,  unless  he 
succeeded  before  that  time  In  finding  a  pur- 
chaser, and  he  was  to  have  as  commission 
for  effecting  a  sate  of  the  property  all  the 
proceeds  above  the  som  of  $30,000.  As  In- 
demnity against  general  losses  from  the  oper- 
ation of  the  mill  he  executed  a  note  for  $25,- 
000  payable  to  the  appellees  and  secured  by 
a  mortgage  on  property  of  his  own.  The  re- 
pairs to  the  mill  proved  to  be  more  expen- 
sive than  was  expected,  and  the  appellees 
advanced  for  that  purpose  about  $5,090.  Aft- 
er the  miU  had  been  operated  for  one  year, 
tbey  became  dissatisfied  with  the  way  In 
which  he  had  managed  the  bnsineBS,  and 
brought  this-  suit  to  compel  an  acconnting, 
and  to  cancel  and  annul  the  contract  so  far 
as  it  concerned  his  unploym^t  as  manager. 
Only  a  partial  rescission  was  asked,  for 
they  were  willing  to  allow  him  to  retain  the 
privilege  of  selling  the  proper^  according 
to  the  terma  of  the  contract  * 

As  grounds  for  the  intervention  of  equity 
the  petition  alleged  that  the  appellant  had 
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80  mtamannged  the  bnslDesa  that  the  losses 
already  amonntetf  to  more  than  911,000; 
that  he  bad  denied  their  request  tor  an  ac- 
eonntlnff;  and  that,  vmiam  he  was  removed 
from  the  po^ilon  as  manager,  the  losses 
would  exceed  the  mortgage  held  by  them  as 
indenmlty.  It  was  alleged  that  the  appellant 
had  nntawfnlly  and  wlllfally  appriqniated  to 
his  own  use  large  sums  of  money  from  the 
business  without  their  knowledge  or  con^t, 
ajid  had  attempted  to  misappropriate  other 
funds  b^onglng  to  the  aiqpelleea  in  payment 
of  his  personal  obligations.  The  answer  ad- 
mitted the  execution  of  the  contracts  and  de- 
nied generally  the  other  allegations  of  the 
petition;  and  as  a  further  defense  alleged 
a  failure  of  appellees  to  furnish  the  amount 
of  capital  for  carrying  on  the  business  as 
agreed  upon,  and  set  up  a  counterclaim  for 
damages  caused  by  a  number  of  alleged 
breadies  of  the  contract 

On  the  trial  ai^Uant  demanded  a  Jury, 
which  was  refused,  and  the  case  was  tried 
to  the  court  resulting  in  findings  In  substance 
that  the  facta  alleged  in  tlw  petition  were 
true,  and  that  the  appellant  had  conducted 
the  business  In  such  a  careless  and  unbusl- 
ness-llke  manner  as  to  cause  heavy  losses  to 
the  appellees;  that,  If  his  managonent  and 
control  continued,  l^e  -losses  would  in  all 
likelihood  exceed  the  Indemnity  and  result 
In  a  destruction  of  the  business.  The  court 
fnrthOT  found  that  while  acting  as  manager 
appellant  had  In  many  Instances  unlawfully 
and  willfully  misappropriated  the  funds  of  the 
business  to  his  personal  use,  and  had  at- 
tempted to  appropriate  other  large  sums  in 
the  payment  of  his  personal  obligations; 
that  the  general  losses  in  the  business 
amooQted  to  the  sum  of  $9,167.75;  that  be- 
fore bringing  the  suit  the  appellees  had  de- 
manded of  appellant  an  accounting,  and  that 
the  same  had  been  refused.  The  court  there- 
fore rendered  a  judgment  canceling  and  an- 
nulling tbe  contract  so  far  as  It  authorized 
the  employment  of  appellant  as  manager, 
and  holding  appellees  entitled  to  an  account- 
ing of  the  business  In  order  that  the  amount 
due  npon  the  mortgage  might  be  determined. 

There  was  a  conflict  In  the  evidence  upon 
all  the  Issues  of  fact;  and,  since  the  court 
found  the  facts  against  the  appellant,  there 
remains  but  little  for  this  court  to  pass  upou. 
There  Is  a  contention,  to  begin  with,  that  the 
contract  was  so  unconscionable  and  one-sid- 
ed that  a  court  of  equity  ought  to  decline 
to  enforce  it  as  against  the  appellant  The 
evidence,  however,  shows  that  it-  was  entered 
Into  with  deliberation,  at  tbe  suKestlon  of 
the  appellant  himself,  who  was  an  experi- 
enced miller.  None  of  the  appellees  seem  to 
have  had  any  previous  knowledge  or  experi- 
ence 1^  the  business.  We  find  nothing  in  the 
contract  to  prevent  equity  from  enforcing 
Its  provisions  as  against  the  appellant,  or 
that  would  Jnstlfy  a  court  of  equity  In  de- 
claring it  unconsdonable  or  void. 


Another  contention  is  that  ttie  very  ground 
npon  which  it  was  attked  to  have  the  con- 
tract annulled— ttiat  Iib^  losses  In  the  bnsl- 
nesB-^as  antidpated  and  prorided  tor  la 
the  contracf^  and  that,  while  equity  will  Ind 
Its  aid  to  oiforce,  it  will  never  aasdst  In  the 
violation  of  a  conf  ''ct  This  contention  los- 
es sight  of  the  fraudulent  acta  charged 
against  him  as  manager  whidi  are  sustained 
by  the  findings  of  the  court.  It  can  hardly 
be  said  that  the  Indemni^  was  glvoi  or  ac- 
cepted in  contemplation  of  losses  expected  to 
result  from  the  willful  and  unlawful  apiffa- 
prlatlon  of  funds  by  the  appellant.  But  in 
any  view  the  violation  of  the  trust  and  con- 
fidence reposed  In  him  by  his  employers  was 
enough  to  authorize  equity  to  intervene  to 
prevent  further  losses  resulting  from  his 
malfeasance  and  misfeasance.  The  contract 
Itself  necessitated  an  accounting  and  the  re- 
fusal of  a  demand  for  one  was  an  ad(UtlonaI 
ground  for  equitable  relief.  The  demurrer 
to  the  petition  was  properly  overruled,  and 
for  the  same  reasons  the  appellant  was  not 
entitled  to  a  jury  trial  as  a  matter  of  right 

Passing  numerous  assignments  of  error 
based  wholly  upon  the  claim  that  tbe  evi- 
dence was  not  sufllclent  to  support  tbe  find- 
ings and  Judgment,  there  remains  tbe  con- 
tention that,  because  appellant  became  re- 
sponsible to  answer  for  the  general  losses  of 
the  business,  his  employment  with  his  agency 
to  sell  was  coupled  with  an  Interest,  and 
that,  therefore,  it  Is  beyond  the  province  of 
equity  to  cancel  or  set  aside  the  contract 

[1,2]  The  main  purpose  of  the  contract  as 
we  view  It,  and  as  the  trial  court  obviously 
construed  It,  was  the  sale  of  the  property. 
In  order  to  secure  a  sale  on  favorable  terms, 
it  was  deemed  advisable  to  put  the  mill  In 
operation  as  a  going  concern.  The  more 
successful  the  business  might  prove  to  be, 
the  more  was  the  property  likely  to  sell  for 
to  the  mutual  advantage  of  all  concerned. 
The  operation  of  the  mill  as  a  business  was 
merely  Incidental.  It  was  believed  that  It 
might  require  as  much  as  two  years  opera- 
tion of  the  business  to  bring  about  the  dedr- 
ed  result;  it  might  require  less  time.  Tbe 
appellant  was  not  employed  for  the  full  term 
of  two  years  except  conditionally.  Nor  did 
be  acquire  an  Interest  In  tbe  property  itself. 
His  compensation  was  a  fixed  salary  for  a 
conditional  term,  and.  In  the  event  he  pro- 
cured a  purchaser,  he  was  to  have  all  tbe 
property  sold  for  above  a  specified  sum.  "To 
constitute  a  power  coupled  with  an  interest, 
there  must  be  an  Interest  In  the  thing  itself, 
and  not  merely  In  the  execution  of  the 
power."  Hunt  v.  Rouamanler,  21  U.  S.  (8 
Wheat)  174,  203  (5  L.  Ed.  58d).  It  has  beea 
often  decided  that  a  commission  out  of  tbe 
proceeds  of  a  sale  of  real  estate  to  be  made 
is  not  such  an  Interest.  Kolb  v.  Land  Co., 
74  Miss.  867,  570,  21  South.  233 ;  A.  &  E 
EIncyd.  of  U  1210,  note  3.  "A  mere  pon-a 
to       real  property  and  receive  all  fbe  pt^ 
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ceeds  above  a  certain  sum  as  commission  la 
not  a  i>ower  coupled  with  an  Interest"  Sln][>- 
BOD  et  a1.  T.  Carson,  11  Or.  381,  8  Pac.  325. 

Besides,  the  privilege  or  power  to  sell  the 
property  and  to  earn  tbe  eommisslonB  provid- 
ed for  by  the  contract  was  not  revoked  or 
annulled;  but,  on  the  contrary,  appellant's 
powers  and  privileges  In  that  respect  were 
expressly  preserved  in  the  decree.  By  his 
contract  to  be  answerable  for  the  general 
losses  in  the  operation  of  the  mill  he  acquir- 
ed no  interest  In  tbe  property  itself.  "It 
Is  not  enough  to  constitute  a  'power  coupled 
with  an  Interest'  that  plaintiff  was  to  have 
an  interest  In  the  proceeds  arising  from  the 
execution  of  the  agency.  There  must  be  an 
Interest  In  the  thing  itself  which  is  the  sub- 
ject of  the  power,  and  not  merely  in  that 
wMch  is  produced  by  the  exercise  of  tbe 
power.  A  'power  coupled  with  an  Interest* 
Is  one  Ingrafted  on  an  estate,  or  on  the  thing 
Itself;  and  the  power  and  the  estate  must  be 
united  and  co-exist"  Alworth  v.  Seymour, 
42  Minn.  526.  528,  44  N.  W.  1030.  The  con- 
tract here,  In  express  terms,  provided  that 
all  the  profits  of  the  business  should  belong 
to  the  appellees,  and  that  the  appellant 
should  have  no  interest  In  or  to  them.  The 
facts  do  not  warrant  the  claim  that  at  any 
period  of  tbe  existence  of  the  contract  the 
appellant's  relation  to  the  property  was  that 
of  an  agency  "coupled  with  an  Interest"  that 
was  Irrevocable  or  beyond  the  power  of 
equity  to  control. 

As  we  observed  before,  he  sustained  to  his 
employers  a  fiduciary  relation.  The  court 
has  found  that  he  violated  his  trust,  that  a 
continuance  of  tbe  relations  created  by  the 
contract  would  In  all  likelihood  result  In 
further  loss,  and  that  the  appellees  were  en- 
titled to  an  accounting.  These  facts  are  in 
onr  opinion  sufficient  to  sustain  the  judg- 
ment, and  it  will  be  affirmed.  All  the  Jus- 
tices amcnrrfaig. 


an  Km.  ui) 

CHEEK  v.  MISSOURI,  K.  A  T.  RT.  OO. 
(Supreme  Court  of  KaosaB.    April  12,  1913.) 

(SpUaiiu  by  th«  Court.) 

1.  Dbath  (§  SI*)— Actions— pABTiEs. 

Section  4002  of  the  General  Statutes  of 
1000,  KivisK  a  right  ot  action  against  the  party 
in  fault  to  tbe  widow  and  lineal  beirs  of  a  mine 
employ^  who  loses  his  life  because  tbe  require- 
ments of  the  act  to  protect  the  health  sad  safe- 
ty of  coal  mine  workerB  are  not  observed,  takes 
its  place  among  the  provisions  of  tbe  Civil 
Code  relating  to  death  by  wrongful  act  ai>d 
the  action  may  be  prosecuted  by  the  widow 
when  no  personal  lepresentatlve  of  the  deceas- 
ed has  been  appointed. 

[Ed.  Note— For  other  cases,  see  Death.  Gsnt. 
Dig.  SI  35,  87-46.  48;  Dec  Dig.  {  31.*] 

2.  Master  aho  Skrvant  (|  124*)— Inspxo- 
TioN  OF  Mines. 

Sections  49^  and  5006  of  the  General 
Statutes  of  1909,  requiring  that  coal  mines 
jtenerating  fire  damp  shall  be  carefully  exam- 


ined every  morning  with  a  safety  lamp  by  a 
competent  fire  boss  before  the  miners  and  ouier 
employ^  enter  their  respective  working  places, 
apply  to  alt  mines  generating  such  gas  in  ap- 
preciable quantities ;  the  purpose  being  to  de- 
tect the  gas  as  soon  as  it  appears,  so  that  dan- 
ger from  it  may  tie  averted. 

[Bd.  Note.— -For  other  cases,  see  Master  and 
S«vuit,  Oent  Dig.  ||  23B-SM2;  Dee.  Dig.  1 

3.  Masteb  Ann  Servant  <|  124*)— Inspec- 
tion or  MiNBs— AcnoNABic  Nboliobnce, 

While  the  sections  Just  referred  to  were 
designed  to  prevent  Injnry  fnnn  gas  accnmalat- ' 
ing  in  tbe  working  places  ot  a  mine  while  the 
workmen  are  away,  their  full  purpose  was  to 
protect  mine  workers  from  explosions  of  quan- 
tities of  gas  which  a  careful  examination  by  a 
competent  person  will  reveal ;  and  liability  at- 
taches for  tbe  results  of  an  explosion  of  a  vol- 
ume  of  gas  released  from  an  abandoned  mine  in 
dangerous  proximity  to  such  working  places, 
when  its  presence  would  have  been  disclosed 
by  examinations  such  as  tbe  statute  requires. 

tEd.  Note.— For  other  cases,  see  Master  and 
Snnruit,  C«nt  Dig.  H  235-242;  Dec.  Dig.  | 

4.  Master  and  Servant  <|  118*>- Firr  Bosa 
— Neolioence  or  Inspector- De»«N8r. 

Wbile  it  is  the  duty  of  the  state  mine  in- 
spector to  see  that  all  the  provisions  of  the  act 
to  protect  the  health  and  safety  of  mine  work- 
ers are  observed  and  strictly  carried  out  (Gen. 
»t.  1909,  S  4993),  neglect  on  his  part  to  require 
the  appointment  of  a  fire  boss  in  a  mine  gen- 
erating fire  damp  does  not  Justify  or  excuse  tbe 
failure  of  the  nuneowner  or  operabw  to  do  so. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  IH,  202,  200 ;  Dee.  Dig. 
I  118.*] 

6.  Evidence  (|  7*V— iNjimr  TO  MinX  Em- 

.  PLOTfi — Judicial  Notioe. 

Section  4987  of  the  General  Statutes  of 
1909,  requiring  bore  boles  to  be  kept  not  less 
than  12  feet  in  advance  of  the  faces  ot  work- 
ing places  of  a  coal  mine  when  driven  toward 
and  in  dangerous  proximity  to  sn  abandoned 
mine  suspected  of  containing  inflammable  gas- 
es, recognises  that  abandoned  coal  mines  in 
Kansas  do  generate  and  may  accumulate  sndi 
gases,  and  the  coarts  are  authorised  to  take 
Judicial  notice  of  tbe  fact 

fEd.  Note.— For  othpr  cases,  see  Evidence, 
Cent  Dig.  fi  6;   Dec.  Dig.  g  7.*] 

6.  Master  and  Servant  (|  125*) — Mines — 
Precautions  Aoainst  Gases— "Suspect- 
ed." 

The  word  '•suspected"  In  the  section  just 
referred  to  has  Its  usual  and  ordinary  signifi- 
cation. It  does  not  necessarily  Involve  knowl- 
edge or  belief  or  likelihood;  and  if  a  person 
responsible  for  compliance  with  the  statute  en- 
tertalD  even  a  slight  or  vague  Idea  of  the  ex- 
istence of  inflammable  gases  in  an  abandoned 
mine,  no  matter  how  It  arose,  whether  on  weak 
evidence  or  no  evidence  at  all,  his  duty  to  take 
action  is  imperative  under  the  statute. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «  243-251;  Dec  Dig.  | 
125.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  «8S8.] 

7.  Master  and  Servant  d  118*)— Mines— 

RrGTI  LATIOK  S— Li  ABtUTT. 

Section  4992  of  tbe  General  Statutes  of 
1909.  giving  a  right  of  action  for  "any  viola- 
tion" of  the  mining  act  or  any  **wlllfnl  failure" 
to  comply  with  its  provisions,  prescril}es .  a 
single  standard  ot  liability,  embracing  volun- 
  tary  acts  done  in  violation  of  tbe  statute  and 
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Totnntary  inaction  when  tbe  statate  requires 
•omethin;  to  be  done. 

[Bd.  Note.— For  other  casea,  lee  Blaster  and 
SenWD^  Cent  Big.  H  ITT^m  209;  Dec  Dis. 

8.  Mabtib  and  Sbbvant  (1  118*)— Mines— 

BlOUI^TIOITS— "WlUUTDL  FArLUEE." 

In  tbe  case  of  omissions,  neither  bad  pur- 
IKise  nor  determined  obstfnancy  is  essential  to 
create  liabilitr;  and,  if  one  charged  with  the 
datjr  to  observe  the  statute  intentionally  suffer 
mining  operations  to  proceed  without  taking 
prescribed  precaationary  measures,  he  is  guilty 
'of  a  willful  failure  withip  the  meaning  of  the 
law. 

[Bd.  Note.— For  other  caaefl,  lee  Master  and 
Servant,  Cent  TUg.  H  177,  202,  200 ;  Dec.  Dig; 
I  118.*) 

0.  Masteb  and  Sekvant  (B  118*)— Mines— 
Pbbcautionb  Against  Gases— Compliance 

WITH  RKQOLATIONS. 

The  obligation  imposed  by  section  4987, 
Gen.  8t  1909,  is  not  dischat^ed  by  ordering 
bore  holes  to  be  drilled  not  less  than  12  feet  in 
advance  of  tbe  faces  of  working  places.  Bore 
holes  must  be  drilled  and  kept  drilled  to  the 
proper  depth  or  a  willfol  failure  to  comply 
with  the  law  occnrt. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S|  177,  202,  209;  Dec. 
Dig.  I  lis.*} 

10.  HASIEB  and  SeBTAHT  (i  118*)— MlNBB— 
PBBCAUTI0N8  AjQAINST  GaSES— COMPLIANCE 
wrm  ^GUIATIONS. 

The  requirement  of  the  section  Jnat  re- 
ferred to  is  satfsfled  If  12-foot  bore  boles  are 
kept  driUed  in  advance  of  the  faces  of  working 
places,  and  it  is  not  necessary  that  bore  holes 
be  drilled  a  reasonable  distance  beyond  12  feet, 
although  by  so  doing  danger  might  be  discover- 
ed and  averted. 

[Ed.  Note.— For  other  caaes,  see  Master  and 
Servant  Cent  Die;  SI  177,  208.  209;  Dec.  Dig. 
i  118.*I 

11.  Masteb  and  Sebvant  (U  204,  228*)— In- 
JDBT  TO  Mine  Emplote— Assumption  or 
Risk — Oontbibutobt  Neglioencb. 

Assumed  risk  and  contributory  negligence 
are  not  defenses  to  an  action  prosecuted  under 
the  mining  act  for  loss  of  life  occurring  by  rea- 
son of  failure  to  examine  working  places  for  fire 
damp  and  failure  to  keep  bore  holes  drilled  in 
advance  when  approaching  an  abandoned  mine. 

[EA.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  544^46.  670,  671 ;  Dec 
Dig.  H  204,  228.*J 

12.  Masteb  and  Sbbtant  118*)— Dtrrr  oe 
Masteb— Sar  Flags  to  Wobk— Ihpbote- 

XENTS. 

The  act  providing  for  the  health  and  safe- 
ty of  persons  employed  in  and  about  the  coal 
nunea  of  Kansas  does  not  abrogate  the  com- 
mon-law duty  of  coal  mineowners  and  oper- 
ators to  furnish  their  employ^  safe  places  in 
which  to  work. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  177,  202,  209 ;  Dec.  Dig. 
I  11&*] 

18.  Action  (|  46*)— Joindeb— Injubt  to 
Mine  Empu>t£. 

Causes  of  action  under  the  mining  act  and 
under  the  common  law  may  be  joined  and  tried 
together. 

[Ed.  Note.— For  other  case^  see  Action, 
Cent  Dig.  H  378-383,  385-448;  Dec.  Dig.  1 
45.*] 

1^.  Appeal  and  Ebbob  (|  802*)— Fbbsenta- 
tion  Below— Nbcesbitt. 

Certain  evidence  offered  by  the  defendant 
e<HUidered,  and  held,  that  material  prejudice 


did  not  result  from  Its  exclusion,  and  that  the 
defendant  is  not  entitled  to  have  the  mlings 
thereon  reviewed  because  the  evidence  was  not 
presented  to  the  trial  court  at  the  hearing  of 
the  motion  for  a  new  trial.  Code  Civ.  Proie.  S 
307  (Gen.  St  1909,  |  6801). 

[Ed.  Not& — For  other  casefl,  sw  Aiweal  and 
Error,  Cent  Dig.  Sf  1744^-1762;  Dec.  Dig.  | 
302.*] 

15.  MA6TEB  AND  SERVANT  (S  27S*>— DbATH  Or 

Mine  Employ^— Sufficienct  of  E^tidenck. 
The  evidence  examined,  and  found  to  be 
sufficient  to  sustain  the  general  verdict  and 
special  findings  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  ifi  050-962,  964.  968.  970, 
976;   Dec.  Dig.  ^279.*] 

Appeal  from  District  Gonrt,  Cherokee 

County. 

Action  by  Miriam  Cbeek  against  the  Mis- 
souri, Kansas  ft  TexajB  BaUws7  Oompany. 
Judgment  for  plaintiff,  anA  dtiTendant  ap- 
peals. A£DTmed. 

John  Madden  and  W.  W.  Brown,  both  of 
Parsons,  and  Al  F.  Williams,  of  Columbus, 
for  appellant.  McNeill,  Stephens  &  McNeill 
and  Skldmore  ft  Walker,  all  of  Colambos, 
for  appellee. 

BURCH^X  Tbe  plalntllTa  husband,  Thom- 
as Cheek,  was  klUed  bj  an  eqiloaioii  of 
marsh  gas'or  Are  damp  (GH«),  whldi  occnrxed 
on  tbe  evening  gf  luterch  18.  1911,  In  the  de- 
Cendant's  coal  mine  Na  16.  where  he  was 
employed  as  a  shot  flrer.  The  plaintiff  sued 
for  damages  for  herself  as  widow  and  fior  her 
two  childrui,  the  lineal  hdrs  of  Thonas 
Cheek,  and  recovered.  Tbe  def^dant  ap* 
peals. 

The  workings  of  mine  No.  16  lay  In  tbe 
southeast  quarter  of  a  Bectioa  of  land.  The 
northeast  quarter  of  tbe  same  section  be< 
longed  to  tbe  def^dant^  and  tlie  bulk  ot  the 
coal  underlying  It  had  been  taken  out  through 
a  mine  known  as  No.  7.  The  abaft  of  No.  7. 
was  near  the  northwest  corner  of  the  tract, 
but  the  mine  had  been  extended  into  the 
southeast  portion,  and  an  entry  (mine  road- 
way) known-  as.Oie  Eighth  Baat  had  been 
driven  a  short  distance  into  tbe  southeast 
quarter  of  the  section.  Na  7  bad  been  aban- 
doned some  three  or  four  years  before  the 
occurrence  of  tbe  casoalty  in  questloo.  The 
shaft  of  No.  16  was  near  the  center  of  tlie 
tract  in  which  it  was  located.  The  mine, 
like  Na  7.  was  worked  on  the  room  and  pil- 
lar plan,  and  had  bew  extended  northward 
and  eastward  as  well  as  In  other  directtena. 
Two  parallel  entries,  with  an  rigbt-fbot  fiU 
lar  of  coal  between  than,  known  as  the  Little 
North  straight  and  the  Little  North  back 
entries,  were  bedng  driven  In  tbe  dlreetlmi 
of  No.  7  fr<Hn  an  entry  of  Na  16  known  as 
the  Fourth  Ebst  Day  and  night  shifts  were 
employed.  Tbe  work  progressed  at  tbe  rate 
of  about  100  feet  per  month,  and  the  artry 
had  been  extended  some  700  or  800  feet  from 
tbe  point  of  its  origin.   The  purpose  was  to 
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break  throi^  into  No.  T  In  order  to  reach 
some  coal  adjoining  it,  and  to  secure  certain 
advantages  in  the  operatt<»  of  No.  16. 

Jobn  JopUng  was  the  defeadanf  s  general 
superintendent,  having  charge  of  seretal  of 
Its  mines.  He  bad  been  anperintendent  of 
No.  7.  Francis  Ryan  was  mine  foreman,  or 
pit  boss,  having  Immediate  charge  of  the  in- 
side workings  of  No.  16.  He  liad  been  pit 
iMsa  of  No.  7.  Hike  Lnndy  and  James  Cahlll 
were  driving  the  back  entry,  which  was  12 
or  14  fuet  wide.  liOndy  worked  in  the  daj- 
tline  and  CahlU  at  night.  Barney  Buchella 
ajid  Charles  Troy  were  driving  the  straight 
entry.  Cahlll  worked  on  the  night  of  March 
16Ui.  He  wait  Into  the  mine  at  10  o'clock 
p.  m.,  and  came  out  at  5:30  the  next  morn- 
ins.  The  17tfa  was  a  holiday.  On  the  after- 
Boon  of  March  X8th,  before  discontlaaing 
work,  Lnndy  pat  two  shots  in  the  face  of 
tbe  entry,  one  on  the  right  side  about  B% 
f«et  deep  and  the  other  on  the  left  side  abont 
6  feet  deep,  with  a  4-foot  cutting,  between 
them.  Similar  shots  were  placed  by  the  en- 
tryman  In  the  face  at  tbe  strait  entry, 
and  others  were  placed  by  workmen  in  va- 
rkHU  rooms  turned  off  to  tbe  right  and  left 
from  tbe  two  entries.  At  about  4:30  in  tbe 
afternoon  tbe  miners  left  the  mine,  and  tliree 
abot  flrera  went  in.  One  of  these,  W.  D. 
Jelfreys,  worked  on  the  south  side  of  the 
juine^  while  Jake  Bnrgln  and  Thomas  Cheek 
fired  tbe  shots  in  the  Little  North;  Burgin 
woiidng  on  the  back  ^try  and  Cheek  im  the 
straight  Jeffireys  completed  bis  work  and 
returned  to  tbe  tMittom  of  the  shaft  Borgln 
and  Cheek  did  not  return.  In  dne  time  an 
alarm  'waa  given,  and  Jopling  and  Eyan 
were  called  by  telephone.  Jopliog  arrived 
first,  and  immediately  wait  Into  the  mine 
with  four  Tfdunteers,  all  of  tbem  carrying 
open  ligbtB.  One  member  of  Jopllng*B  partr 
was  left  at  tbe.  mole  stable  In  tbe  mine.  Jop- 
ling and  tbe  other  men  went  forward,  and 
soon  afterwards  met  death  by  a  second  explo- 
ston  at  gas.  ,  Ryan  witb  a  second  rescue  par* 
ty  arrived  at  ^he  mule  stable,  and  learned 
the  direction  which  the  Jopling  party  had 
taken.  Ryan  directed  the  men  with  him  to 
take  <me  course  forward  while  he  took  an- 
other. He  carried  an  open  light  which  a 
little  later  Ignited  gas,  and  caused  a  third 
explosion.  The  flame  wait  away  .from  him, 
and  be  was  not  injured.  Hearing  this  ezplo- 
aion,  the  men  who  had  taken  the  course 
which  he  suggested  threw  themselves  upon 
Che  bottom  of  the  entry  they  were  In,  and 
burled  their  faces  in  tbe  mud,  and  tbe  explo- 
oion  passed  over  them.  The  flame  rolled 
over  tbem  with  a  sound  like  thunder.  The 
resulting  heat  was  Intense.  All  the  memboB 
of  tbe  party  were  stunned,  their  lights  were 
put  out,  and  they  crawled  on  hands  and 
luiees  in  daricness  bade  to  a  place  of  safety. 
These  events  demonstrated  that  the  mine 
bad  beui  filled,  and  was  atlll  filling,  with 
flra  damp,    Safety  lamps  were  tbeq  used. 


and  by  their  aid  It  was  discovered  that  tbe 
wall  between  the  two  mines  had  been  per- 
forated, and  that  tbe  gag  was  pouring  into 
Na  16  from  No.  7  in  great  volumes.  Through 
persistwt  efforts  the  opening  was  stopped  up 
with  hay  and  other  material,  and  by  utilizing 
the  ventilating  apparatus  to  Its  fall  capacity 
the  mine  was  ultimately  cleared  of  gas.  Bur- 
gin  had  fired  all  the  shots  in  the  rooms  of 
thh  back  entry  from  the  stzteeoth,  which  was 
next  to  tbe  face,  to  the  first,  near  which  he 
was  found  dead.  His  clothing  had  been 
burned  from  his  body.  Cheek  had  fired  all 
the  shots  in  the  straight  entry  from  the  six- 
teenth to  the  sixth.  His  body  was  not  found 
untU  March  24th.  It  was  lying  In  room 
8,  a  room  in  which  there  had  been  no  shot 
imder  tons  of  rock  which  had  been  thrown 
down  from  the  roof  of  the  room  by  one  of 
the  explosions.  His  b^d  and  bands,  which 
were  exposed,  were  burned.  His  cap  and 
lamp  were  found  In  room  6,  where  his  last 
shot  had  been  fired.  Indicating  that  be  bad 
run  from  there  to  the  room  In  which  there 
was  no  shot  Subsequent  Investigation  dis- 
closed that  the  right-hand  shot  placed  by 
Lundy  In  the  face  of  the  back  entry  bad 
broken  through  the  pillar  of  coal  between  tbe 
two  mines,  which  was  only  9  or  10  feet  In 
thickness.  The  opening  was  abont  2  feet  in 
height,  and  about  14  inches  in  width  on  tbe 
Bide  of  No.  16.  It  narrowed  to  a  width  of 
abont  8  Inches  on  the  side  of  No.  7.  Fire 
damp  bad  been  stored  up  In  No.  7  in  such 
quantities  and  under  such  pressure  that  with 
only  this  small  aperture  for  a  vent  it  filled 
and  refilled  No.  16,  and  produced  tbe  catas- 
trophe which  has  been  described. 

The  petition  chained  that  tbe  defendant 
failed  in  its  common-law  du^  to  furnish 
Thomas  Cheek  a  safe  place  in  which  to  work, 
and  failed  to  comply  in  a  number  of  partie- 
nlars  witb  statutory  requirements  designed 
to  promote  the  safety  of  persons  employed  in 
the  mine.  Among  the  requirements  whlcb 
the  petition  alleged  were  violated  are  the 
following: 

"All  mines  genierating  fire  damp  shall  be 
kept  free  of  standing  gas,  and  every  work- 
ing place  shall  be  carefully  examined  every 
'morning  witb  a  safety  lamp  by  a  competent 
person,  before  any  workman  Is  allowed  to 
enter  tbra^n." 

"Uinee  generatbig  fire  damp  shall  be  kept 
free  of  standing  gas,  and  every  working 
place  shall  be  carefully  examined  every  morn- 
ing with  a  safely'  lamp  by  an  examiner  or 
fire  boss  before  miners  or  otlier  onployes 
enter  their  retsiectiTe  working  places.  Said 
examiner  of  fire  boss  shall  regtstor  the  day 
of  tbe  mouth  at  the  place  of  the  wortdngs, 
and  also  on  top,  in  a  book  which  shall  be 
kept  in  tbe  welghmaster's  oflSce  for  such  spe- 
cial purpose ;  and  as  proof  of  inspection,  he 
shall  daily  record  aU  places  examined  in 
said  book,  and  In  case  of  danger  where  fire 
damp  may  have  accumulated  during  tbe  ab- 
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sence  of  any  person  or  persons  emi^oyed 
therein,  said  examiner  or  fire  boss  must  noti- 
fy the  miners  or  those  employed  therein,  or 
those  who  may  have  occasion  to  enter  such 
places.  And  the  hydrogen  or  fire  damp  gen- 
erated therein  must  be  diluted  and  mtdered 
harmless  before  any  person  or  persons  entor 
such  working  or  abandoned  part  of  the  mine 
with  a  naked  light" 

"Bore  holes  shall  be  kept  not  less  than 
twelve  feet  in  advance  of  the  fbce  of  every 
working  place,  and  when  necessary,  on  the 
sides,  If  the  same  is  driven  toward  and  in 
dangerona  proxlml^  to  an  abandoned  mine 
BUBpected  of  containing  inflammable  gases, 
or  which  is  Inundated  with  water."  Qen. 
Stat  1900,  IS  4886.  6006,  4987. 

The  answer  consisted  of  a  general  denial 
and  pleas  of  assumption  of  risk  and  contrib- 
utory negllgrace.  To  the  question,  "If  yon 
find  tot  the  plaintiff,  on  what  act  or  acts  of 
negligenoe  do  you  base  your  verdict?"  tiie 
Jury  replied,  "They  did  not  comply  with  the 
law." 

[1]  At  the  threshold  of  the  inquiry  the 
plaintiff  was  met  by  the  objection  that  there 
was  a  detect  of  parties  plaintUF.  The  stat- 
ute reads  as  follows:  "For  any  injury  toper- 
son  or  property  occasioned  by  any  violation 
of  this  act,  or  any  willful  failure  to  comply 
with  its  provisions  by  any  owner,  lessee  or 
operator  of  any  coal  mine  or  opening,  a  right 
of  action  against  the  party  at  default  shall 
accrue  to  the  party  Injured  for  the  direct 
damage  sustained  ther^y ;  and  In  any  case 
of  loss  of  life  by  reason  of  such  violation  or 
wlllfal  failure,  a  right  of  action  against  the 
party  at  fault  shall  accrue  to  the  widow  and 
lineal  heirs  of  the  person  whose  life  shall  be 
lost  for  like  recovery  of  damages  for  the  In- 
jury they  shall  have  sustained."  Qen.  Stat 
1909,  i  4992.  While  the  suit  was  properly 
commenced  so  far  as  the  common-law  cause 
of  action  was  concerned,  the  verdict  was  bas- 
ed upon  a  breach  of  the  mining  law  alone, 
and  it  Is  now  urged  that  the  rights  of  two 
persons  besides  the  plaintiff,  the  Uueal  heirs 
of  Thomas  Cheek,  have  not  been  litigated  or 
determined.  The  statute  does  no  more  than 
create  a  right  of  action  for  loss  of  life  sus-w 
talned  through  violations  of  its  provisions 
and  designate  the  beneficiaries.  No  proce- 
dure is  prescribed  for  the  enforcement  of  the 
right,  and  whenever  the  Legislature  gives  an 
action,  but  does  not  designate  the  kind  of 
action  or  prescribe  the  mode  of  procedure 
therein,  such  action  shall  be  held  to  be  the 
civil  action  of  the  Code  of  ClvU  Procedure, 
and  shall  be  proceeded  In  accordingly.  Geu. 
Stat  1909,  S  6348  (Code  Civ.  Proc.  |  752). 
The  result  Is  that  the  mining  statute  takes 
its  place  among  the  provisions  of  the  Code  of 
Civil  Procedure  relating  to  death  by  wrong- 
fyt  act  and  becomes  subject  to  those  provi- 
sions In  all  respects  not  differentiated  by  the 
mji^ng  .statute  itself.  The  action  must  be 
brougbt  Within  two  years ;  the  damages  can- 


not exceed  |10,000;  and  they  are  to  be  dis- 
tributed In  the  same  manner  as  perstmal 
property  of  the  deceased.  The  action  may 
be  prosecuted  by  the  personal  representative 
of  the  deceased;  but  if  no  personal  repre- 
sentative has  been  appointed,  it  may  be 
brought  by  the  widow.  Gen.  Stat  1909,  H 
6014,  6015  (Code  Civ.  Proc  H  419.  420). 
In  this  case  the  widow  and  lineal  h^s  are 
the  widow  and  children  of  the  deceased, 
and  consequently  the  entire  proceeding  talus 
the  same  form  and  course  aa  If  conducted 
under  the  general  code  provisions  relating 
to  death  by  wroi^fnl  act  The  defendant 
complains  of  the  rejection  of  evidoioe  whldi 
It  offered  at  the  trial.  Some  at  this  evldenoe 
may  be  considered  bri^y. 

Experienced  miners  were  asked  to  state 
from  their  knowledge  of  the  history  of  the 
Soutlieast  Kansas  coal  fleld  th^  experirace 
ta  breaking  into  other  abandoned  mbies,  and 
their  information  as  to  what  occurred  wbeo 
other  abandoned  mines  wece  broken  into^ 
whether  or  not  the  explosion  in  question  was 
nnprecedoited ;  whether  It  was  an  ordinary 
or  usual  occurrence  or  otherwise;  and  what 
had  been  encountered  when  other  abandoned 
mines  had  been  broken  Into.  The  court  so 
doubt  felt  that,  if  it  undertook  to  investigate 
the  history  of  the  Southeast  Kansas  coal 
fleld,  It  might  have  great  difficulty  in  con- 
cluding the  trial  The  question  to  whidi  the 
evidence  r^ted  was  whetiier  or  not  mine 
No.  T  was  suspected  of  containing  inflam- 
mable gases,  and  that  subject  was  &lrly 
capable  of  elucidation  without  the  Introduc- 
tion of  an  Indefinite  number  of  collateral 
Is^es.  The  likelihood  that  an  abandoned 
mine,  when  broken  Into,  will  contain  inflam- 
mable gases,  depends  upon  the  presence 
or  absence  of  numerous  conditions  which 
must  be  understood  before  that  mine  can  be- 
come a  precedent  and  it  was  scarcely  prac- 
ticable for  the  court  to  consider  the  cases  of 
all  abandoned  mines  in  Southeast  Kansas 
which  had  been  broken  Into,  and  which  were 
In  the  minds  of  the  various  witnesses.  In 
the  course  of  the  trial.  It  developed  that 
mine  No.  7  was  characterized  by  conditions 
which  made  a  consideration  of  other  mines 
Of  slight  importance.  The  defendant  believ- 
ed the  evidence  would  tend  to  show  tliat 
abandoned  mines  In  that  fleld  do  not  gener- 
ate or  accumulate  explosive  gases.  That  in- 
ference could  be  drawn  only  In  the  case  of 
mines  sealed  up  so  th^t  If  K^s  did  generate. 
It  could  not  escape.  But  beyond  this  the 
statute  quoted  assumes  that  abandoned  mines 
do  generate  such  gases,  and  no  amount  of 
Indirect  and  unc^taln  evidence  of  the  kind 
proposed  could  contradict  the  event  of  March 
18,  1911. 

The  evidence  of  several  experienced  miners 
was  offered,  based  upon  their  experience  In 
Uie  Southeast  Kansas  fleld  and  their  knowl- 
edge of  the  location  of  No.  7  and  the  condi- 
tions eklaUns  Iji  It  when  it  ivai  worked,  that 
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tbey  wonld  not  have  suBpected  It  to  contain 
fire  damp,  and  would  not  bare  kept  bore  holes 
in  advance  of  the  workings  of  Nq.  16  when 
fi^roachlng  it  This  evidence  would  have 
merely  shifted  the  Issue  from  the  state  of  the 
minds  of  Jopllng  and  Ryan,  and  their  duty, 
to  the  state  of  the  minds,  and  the  probable 
eonduct,  of  persons  not  charged  with  official 
responalbUity  in  the  observance  of  the  laws 
enacted  to  protect  the  lives  and  limbs  of 
mine  workers.  Besides  this,  the  question 
whether  mine  No.  7  was  suspected  of  contain- 
ing fire  damp  and  the  question  whether  bore 
holes  should  have  been  kept  In  the  face  of 
the  LitUe  North  entry  of  No.  16  were  the 
very  matters  in  controversy,  to  be  determin- 
ed by  the  jury  from  the  facts,  and  the  opin- 
ions of  witnesses  as  to  what  they  would 
have  thought  and  done  were  irrelevant. 

[4j  Testimony  was  rejected  that  the  state 
mine  Inspector  did  not  require  mine  opera- 
tors to  employ  fire  bosses  prior  to  March  18, 
lOlL  No  neglect  on  the  part  of  the  state 
mine  Inspector  to  exercise  his  authority  could 
excuse  a  violation  of  the  law.  The  plalDtltC 
proved  couversatious  with  Jopllng  In  which 
he  made  statements  showing  that  he  not 
merely  suspected,  but  expected  that  firedamp 
as  well  as  black  damp  would  be  encountered 
when  mine  No.  7  was  entered.  The  defend- 
ant offered  to  prove  that  in  other  conversa- 
tions Jopllng  referred  to  black  damp  only, 
and  did  not  refer  to  fire  damp,  when  he  like- 
ly would  have  done  so  had  it  been  In  his 
mind.  The  offers  were  rejected.  The  court 
is  of  tbe  opinion  that  the  evidence  shonld 
have  been  received,  but  it  does  not  follow 
that  tbe  Judgment  must  be  reversed.  A  pe- 
rusal of  the  transcript,  made  necessary  be- 
cause each  party  contests  the  abstract  made 
by  the  other,  shows  that  the  defendant  did 
succeed  in  getting  before  the  Jury  much  evi- 
dence that  the  explosion  was  unprecedented ; 
that  upon  breaking  into  other  abandoned 
mines  black  damp  only,  and  not  fire  damp, 
had  been  encountered;  that  mine  No.  7  was 
not  regarded  as  one  in  which  fire  damp  was 
to  be  SDspected;  that  black  damp  only  was 
anticipated;  that  there  were  no  fire  bosses 
anywhere  in  the  mining  district;  and  that 
Jopllng  in  conversations  regarding  breaking 
into  No.  7  mentioned  black  damp  only  and 
not  fire  damp.  Special  findings  favorable  to 
the  defendant  were  returned  upon  some  of 
these  matters,  The  Jurj  found  specially  that 
Ryan  suspected  fire  damp  In  No.  7,  and.  If  it 
were  necessary,  Jopling's  attitude  might  be 
wholly  dlsr^rded. 

[14]  But,  besides  all  that  has  been  said, 
tbe  defendant  did  not  regard  the  sabject  of 
sufflci^t  importance  to  present  any  of  tbe 
excluded  evidence  to  tbe  district  court  upon 
tbe  hearing  of  the  motion  for  a  new  trial 
In  the  manner  prescribed  by  the  Code  of  Civil 
Procedure.  Oen.  Stat  190B,  |  S901  (Code  Civ. 
Proc.  8  SOT).  Conceding,  therefore,  that  the 
court  should  have  bem  more  liberal  in  the 
•dmis^oti  of  t«etim«^  relating  to  tbe  va- 


rious matters  which  have  t>een  referred  to,  the 
defendant  was  not  materially  prejudiced,  and 
is  not  entitled  to  have  the  rulings  of  which 
it  complains  reviewed. 

[IB]  Tbe  Jury  returned,  among  others,  the 
following  special  findings  of  fact: 

"(3)  Was  mine  No.  7  before  the  explosion 
on  March  18,  1011,  suspected  by  the  defend- 
ant its  officers,  or  agents  of  containing  in- 
flammable gases?  Ans.  Yes." 

"(5)  When  mine  No.  7  was  being  worked, 
was  It  a  gassy  mine?  Ana.  Yea." 

"(17)  Was  the  explosion  caused  by  gas  or 
gases  coming  through  the  hole  Into  mine  No. 
16  from  mine  No.  7  and  there  ">i»iT>g  with 
air  and  being  Ignited?  Ans.  Yes." 

"i(26)  Did  any  gas  exude  from  mine  No.  7 
into  mine  No.  16  b^ore  the  hole  was  blown 
through  between  the  two  mines?  Ans.  Yes; 
we  think  so. 

"(27)  ^ow  was  the  deceased,  Thomas 
Cheek,  killed?  Ana.  By  an  explosion  of  gas." 

"(36)  Before  March  18, 1911,  was  mine  No. 
16  a  gassy  mine;  that  is,  generating  fire 
damp,  so  that  a  fire  boss  was  necessary? 
Ans.  We  consider  it  i^as." 

"(36)  Before  March  18.  1911,  was  mhie  No. 
16  generating  fire  damp  to  such  extrat  that 
It  required  examination  In  the  working  places 
every  morning  with  a  safety  lamp  by  the  ex- 
aminer or  fire  boss  before  miners  or  oth« 
employes  entered  tbe  worUng  places?  Ans. 
We  consider  it  was." 

"(47)  If  a  hole  had  been  bored  ahead  12. 
feet  from  the  face,  would  the  ordinary  and 
usual  place  for  such  a  hole  to  be  bored  have 
been  at  a  point  at  about  the  center  of  the 
entry  and  stral^t  ahead?   Ans.  Yes." 

"(71)  Before  the  shot  was  fired  that  blcnr 
through  into  No.  7,  how  thick  was  the  body 
of  coal  between  the  two  mines  at  that  point? 
Ana.  About  9  or  10  feet 

"(72)  Did  John  Jopllng.  the  superintendent 
of  mine  No.  16,  suspect  that  Infiammable  gas 
would  be  encountered  on  breaking  Into  mine 
No.  7  from  the  Little  North  entry  before  the 
explosion?   Ans.  We  thlift  so. 

"(73)  Did  Francis  Ryan,  the  pU;  boss  of 
mine  No.  16*  suspect  that  infiammable  gas 
would  be  encoontered  on  breaking  Into  mine 
No.  7  from  the  Xilttle  North  entry?  Ans. 
We  think  so." 

The  defendant  argues  that  most  of  these 
findings  are  not  sustained  by  the  evidence. 
It  Is  sufficient  of  course,  If  they  are  sustain- 
ed by  some  competent  evidence;  weight  and 
pr^nderance  being  matters  for  the  Jury, 
and  not  for  this  court  While  every  essen- 
tial fact  in  the  case  was  contested,  there  Is 
abundant  evidence,  not  only  to  support  the 
findings  of  fact  but  to  establish  liability  on 
the  ground  that  the  working  places  of  mine 
No.  16  were  not  examined  for  gas  each  morn- 
ing, and  that  bore  holes  were  not  kept  in  ad- 
vance of  the  face  of  the  IJttle  North  back 
entry.  The  court  has  little  time  to  spend  lii 
the  discussion  of  disputed  questions  of  fiict 
and  la  not  dispoaed  to  snmiDarlse  ftom  a 
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tnoBCrlpt  of  more  tban  900  pages  the  testi- 
mony upoD  which  the  jury  evidently  relied; 
but  some  of  the  defendant's  challenges  may 
be  noted,  as  briefly  as  iMsslble,  because  of 
their  bearing  upon  questl(ma  of  law. 

It  is  said  that  mine  No.  7  was  not  a  gassy 
mine  while  in  operation,  the  only  gas  en- 
countered being  small  quantities  found  after 
cutting  through  horseba<^B,  which  are  cracks 
In  the  coal  veins  filled  with  rock  and  clay. 
It  Is  true  that  Inflammable  gas  Is  generally 
found  after  penetrating  horsebacks,  but  this 
field  was  noted  for  the  number  of  horsebacks 
and  slips  and  faults  which  it  contained,  and 
they  were  continually  encountered  In  both 
No.  7  and  No.  16.  It  was  scarcely  practica- 
ble to  give  the  full  history  of  mine  No.  7,  "but 
numerous  instances  of  men  being  burned  at 
various  times  and  In  all  parts  of  the  mine 
were  proven,  and  explosions  of  gas  were  so 
(reQuent  that  the  miners  became  inured  to 
them.  A  witness  who  worked  in  No.  7  tes- 
tified:  "Q.  Ever  hare  any  experience  there 
with  gas?  A.  Yes,  sir.  Q.  What?  A.  I  got 
bomed.  Q.  You  never  encountered  Inflam- 
mable gas  except  as  yon  went  through  a 
horseback  or  fault?  A.  No,  sir.  Q.  What 
was  the  cause  of  your  gettliig  burned?  A. 
Well,  it  was  my  own  fault  I  went  in  there 
and  lit  It  Q.  And  you  knew  that  in  ad- 
vance? A.  Yes,  sir.  Q.  And  you  had  gone 
through  a  horseback,  and  your  knowledge  as 
a  miner  Informed  you  you  were  likely  to  find 
gas  there?  A.  I  knew  it  was  there.  Q.  Then 
from  your  experience  in  the  Kansas  field 
what  would  you  say  as  to  mine  No.  7  being 
just  about  the  avenge  run  of  mine?  A.  The 
average  nip  out  In  that  district.  Q.  Was  it 
what  you  would  call  a  gassy  mine?  A.  Not 
any  more  than  any  of  the  resC  <tf  them.  Q. 
From  yonr  experience  in  the  Southeast  Kan- 
sas field  there  are  very  few  mines  that  don't 
encounter  horsebacks  and  faults?  A.  Yes, 
sir.  Q.  The  fact  Is  this  field  Is  full  of  them? 
A.  Yes,  sir.  Q.  And  from  practical  expe- 
rience yoQ  miners  know  you  are  going  to  en- 
counter Inflammable  gas?  A.  Yes,  sir.  Q. 
You  say  that  this  field  or  district  is  noted 
for  being  full  of  faults  and  slips  and  horse- 
backs?  A.  Yes,  sir." 

A  witness  who  worked  in  the  southeast 
part  of  mine  No.  7,  the  part  nearest  to  mine 
No.  16.  testified  as  follows:  "Q.  You  find 
more  gas  after  you  pass  through  «  horseback 
than  you  do  while  yon  are  In  It?  A.  Not 
necessarily.  Q.  Find  plenfy  while  in  it?  A. 
Yes,  sir.  Q.  None  of  the  gas  you  encountered 
was  of  sufficient  quantity  to  be  dangerous 
was  it?  A.  Yes,  sir.  Q.  Did  It  bum  you? 
A.  No;  but  it  would  if  I  liadn't  protected 
myself.  Q.  Well,  like  all  other  miners,  you 
protected  yourself?  A.  If  you  want  me  to 
tell  you,  I  can  tell  you.  I  turned  the  room, 
and  drove  It  30  or  40  feet  and  struck  a 
honeback,  and  I  cat  that  and  drove  it  20 
feet  further  and  struck  anothn  2-foot  horse- 
hade,  and  I  cut  through  that  and  put  in  my 
Bho^  and  never  encountered  any  sas  at  all. 


and  next  morning  I  dressed  and  went  lu 
there  just  like  any  other  fool  miner  would 
do,  and,  wh^  I  got  in  there.  It  just  rolled 
In  a  flame  to  the  face,  and  I  fell  on  my  face, 
and  It  weut  clear  back  out  through  the  other 
horseback.  Q.  That  is  customary,  to  roll  to 
the  face  first?  A.  Yes,  sir.  The  ne:^  morn- 
ing I  went  In  there,  and  I  was  Just  a  little 
bit  dubious,  and  I  put  my  light  on  a  crowbar, 
and  that  went  out  clear  to  the  entry  aod 
popped  like  a  cannon,  and  the  next  momlug 
there  wasn't  any  ga&  Q,  And  that  is  your 
experirace  as  tar  as  the  gas  Is  concerned? 
A.  Yes,  sir;  that  part  of  gas.  And  that  is 
the  reason  X  said  It  was  not  always  neces- 
sary to  go  through  a  lioraebatik  to  oicoDater 
gas.** 

Manifestly  the  Jury  were  not  concluded  1^ 
the  Cestlmony  of  miners,  so  accustomed  to 
peril  that  they  accepted  it  as  a  matter  of 
course,  that  mine  No.  7  was  not  considered  a 
gassy  mine;  The  facts  spoke  for  thouselveB, 
and  the  statute  quoted  was  enacted  to  break 
up  the  practice  of  subjecting  mine  workers  to 
such  hazards,  although  they  are  only  occa- 
sionally burned  or  killed.  Ordinarily  in  an 
operated  mine,  which  Is  necessarily  a  ven- 
tilated mine,  gas  found  upon  penetrating 
horsebacks  is  not  noticeable  after  from  one 
to  ten  days.  But  coal  Is  porous  and  fire 
damp  .  travels,  not  only  through  coal,  but 
through  other  strata.  Small  feeders  are 
found.  Horsebacks  may  draw  from  long  dis- 
tances, and  the  evidence  was  ample  to  "com- 
pel the  conclusion  that  the  generation  of  gas 
does  not  by  any  means  cease  concurrently 
with  the  discontinuance  of  work  In  a  mine. 

The  state  mine  Inspector  testified  as  fol- 
lows :  "Q.  Now,  have  you  a  judgment,  based 
upon  your  experience  as  a  coal  miner  and 
experience  and  observation  as  a  mine  in- 
spector, as  to  what  produced  the  gas  in  mine 
No.  7,  which  you  found  had  rushed  through 
there  at  the  time  you  were  down  there?  A. 
I  have.  Q.  What  Is  that  opinion!  A.  In 
mine  No.  7  I  learned  that  there  were  about 
6  or  8  ^tries  and,  about  100  rooms  standing 
in  that  section  of  the  mine.  My  oidni<m  li 
that  a  little  gas  would  be  oozing  oat  of  that 
coat  for  a  period  of  four  years  about,  and 
sealed  np,  exdnded  from  the  air,  and  tin 
decomposition  from  whatever  vegetable  mat- 
ter and  other  sabstances  that  might  be  there, 
such  as  props,  eto.,  and  in  the  presence  of 
water,  would  fbrm  carbureted  hydrogen  gas. 
Q.  And  Is  It  inflammable  gas?  A.  Tea,  air. 
Q.  From  yonr  observation  and  ezperlokoe  in 
and  about  coal  mines,  and  based  upm  your 
experience  as  a  miner  and  mine  Invector, 
have  yon  an  opinion  whether  or  not  the 
mines  In  this  mining  district  generate  man 
or  less  gas?  A.  I  have.  Q.  What  is  that 
opinion?  A.  I  think  they  generate  car> 
bureted  hydrogen  gas.  Q.  And  la  that  also 
true  of  abandoned  mines  aa  well  as  active 
mines?    A.  It  Iil" 

Indeed,  the  court  might  well  have  takes 
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judidal  notice  of  tbe  fR«t,  whkfa  wfts  re««- 
nlKd  by  the  Leglslatore  when  It  tnme^  tbe 
statute  relating  to  bore  holes.  Tbe  defiend- 
ant  etroTe  to  show  that  after  mine  Na  7 
was  abandoned  gas  could  not  be  bottled  up 
in  the  sontheast  portion  of  the  mine,  but 
lAydcal  conditions  naturally  and  necessarily 
prodnetlTe  of  sndi  a  result  were  dtsciosed  Iv 
tbe  idalntUTa  eTidenee,  The  result  Is  that 
independently  <tf  tbe  ODnflrmatory  explosion 
of  March  18,  1911,  the  Jury  were  warranted 
In  believing  that  this  mine  generated  fire 
damp  In  dangarons  quantities,  and  that  Oie 
portion  nearest  to  No.  X8  was  left  to  fill 
with  the  gas  without  any  outlet  for  its 
escapew  It  la  said  Uisre  Is  no  erldenoe  to 
pfbve  that  gas  exuded  frmn  mine  No.  7  Into 
mine  Nik  16.  and  that  a  fire  boss  and  exam- 
Inatlons  of  the'  working  places  of  No.  i6 
were  necessary. 

Fire  temp  Is  lighter  than  air,  and  rises  to 
the  roof  (tf  open  spaces  in  whidi-lt  Is  found. 
OahOl  encountered  gas  on  tbe  16th  of  March 
In  tAe  ba^  entry,  and  lighted  it  six  or  seren 
tlmee.  He  would  light  It  about  three  feet 
fnun  tbe  fac^  and  It  would  flash  bade  eight 
or  nine  feet  He  told  Lundy  that  there  was 
gas  In  there  and  for  him  to  be  careful.  He 
was  not  able  to  say  whether  or  not  the  gas 
rame  from  the  face  of  the  entry.  While 
working  at  the  fiice  of  the  tAck  entry  Lundy 
lighted  gas  twice  on  the  18th  and  twice  on 
the  10th,  and  on  the  16th  warned  another 
employ^  who  approached  with  an  open 
light,  not  to  come  any  closer,  or  he  wonld 
get  into  gas,  and  to  be  carefol  with  his  light. 
After  he  came  out  of  the  mine  on  March 
ISth,  and  before  Bnrgin  and  Oheek  went 
down,  Lnndy  told  them  to  be  careful,  that 
there  wag  a  little  gas  in  there.  Although 
pressed  to  do  so,  he  several  timM  refused  to 
say  as  a  practical  miner  that  the  gas  did 
not  come  from  tbe  old  mine.  On  the  16th  a 
mnle  drlrer  set  fire  to  gas  100  feet  back  from 
the  fikce  of  the  entry  where  CahUt  was  work- 
ing. Allen  Harrison  worked  in  the  mine  on 
March  16th,  16th,  and  18th,  turning  a  room  at 
the  extremity  of  the  straight  entry.  He  drill- 
ed the  last  hole  for  a  shot  l>efore  the  explo- 
sion occurred.  He  put  his  lamp  to  the  hole 
three  times  and  lighted  gas.  A  short  time 
before  the  explosion  the  coal  was  set  on  fire 
by  burning  gas  at  tbe  face  of  the  straight  en- 
try and  on  otlier  occasions  miners  were 
burned  by  setting  Are  to  ges  with  their  open 
lamps.  Considering  the  migratory  nature  of 
the  gas  these  facts  warrant  the  Inference 
that  It  did  exude  from  No.  7  into  No.  16. 

[S]  The  statute  does  not  require  that  mines 
must  generate  gas  In  dangerous  quantities 
before  the  precautionary  measures  prescribed 
by  sections  4986  and  6006  must  be  observed. 
All  mines  generating  fire  damp  shall  be  care- 
fully examined  every  morning  with  a  safety 
lamp  by  a  Are  boss  before  the  miners  and 
other  wxplxtjia  enter  their  respective  work- 
ing places.  This  means  mines  generating  fire 


damp  In  api^eelable  quantities,  tbe  purpose 
bdng  to  cause  the  gas  to  be  detected  as  soon 
as  it  appears  so  ttiat  danger  from  It  may  be 
averted.  In  Oils  case  Gahlll  and  Lnndy  were 
left  to  look  out  for  thonselves  and  to  warn 
each  other  and  other  employfis.  Including  the 
shot  flrers^  of  danger. 

Ill]  It  Is  said  that  the  fBllme  to  examine 
tot  ges  was  not  a  proximate  caose  of  the 
death  of  Cheek.  Under  the  mining  statilte, 
as  under  the  factory  act,  the  terms,  proxi- 
mate cause,  remote  eanse^  dBdent  cane,  and 
the  like  aie  not  j^opeilly  appHcable  In  dto- 
eusslng  the  relation  of  an  omission  of  duty 
to  an  event  Alklre  r.  Ondahy,  88  Kan.  vn, 
111  Pae.  440.  tinder  the  mining  statute,  if 
loss  «f  life  occur  by  reason  of  a  violation  of 
its  terms  m  a  willful  fallnre  to  comply  yiltb 
Its  provisions,  liaMUty  attaches. 

[3]  The  requirement  of  the  statute  that 
working  [daces  be  examined  for  gas  every 
morning  was  designed  to  prevent  injury 
from  gas  accumulating  in  such  places  wtdle 
the  workmen  are  away,  bnt  that  was  not  its 
full  purpose.  The  full  purpose  was  to  pro- 
tect mine  workers  from  explosions  of  quanti- 
ties of  gas  which  a  carefnl  examination  by  a 
competent  person  would  reveaL  In  this  case 
the  explosion  occurred  because  JopUng  and 
Ryan  neglected  to  avail  themselves  of  clear 
evidence  of  the  impendii^  danger.  They 
did  not  know  how  near  they  were  to  No.  7, 
although  they  had  been  expecting  to  break 
through  at  any  time  for  a  numl)er  of  days 
before  March  18th.  By  far  too  much  gas 
was  manifesting  Itself  In  the  Little  North 
entries.  While  a  small  slip  had  been  found 
some  7  or  8  feet  back,  the  quantity  of  gas 
was  too  great  and  its  disclosure  too  persist- 
ent to  be  satisfactorily  accounted  for  by  the 
horseback  theory.  Yet,  tbe  information 
which  regular  InspectionB  would  have  fur- 
nished was  not  utilized.  The  jury  were  war- 
ranted in  believing  that  careful  examinations 
by  a  competent  person  wonld  have  indicated 
that  this  gas  was  a  portion  of  a  large  vol- 
ume which' was  saturating  the  thin  wall  of 
coal  separating  the  two  mines.  This  being 
true,  tbe  explosion  was  caused  by  tbe  omis- 
sion to  make  such  exaralnatlonB  in  the  same 
sens^  that  It  was  caused  by  feilure  to  drill 
revealing  bore  holes,  and  liability  under  the 
statute  ensued.  There  is  no  dispute  that  no 
bore  holes  were  driven  in  advance  of  the 
face  of  either  entry.  It  is  argued,  however, 
that.  If  that  had  been  done,  the  bore  holes 
wo'uld  not  have  disclosed  the  pent-up  gas  In 
the  abandoned  mine.  The  argument  is  based 
In  part  upon  the  claim  that  the  distance  be- 
tween the  two  mines  was  much  greater  than 
the  jury  found  it  to  be.  When  the  state 
mine  Inspector  was  able  to  do  so  after  the 
explosion,  he  made  his  way  to  the  break 
through,,  removed  the  temporary  stopping 
from  the  crevice,  examined  It,  and  looked 
through  into  No.  7.  with  the  aid  of  an  elec- 
tric seanddlght  He  testified  that  the  pUlar 
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of  coal  left  standi!^  between  the  two  mines 
after  the  shot  was  fired  was  about  2%  feet 
thick.  Then  there  was  a  slab  of  coal  which 
had  been  cracked  loose  by  the  shot  and  left 
standing  in  No.  7,  and  altogether  the  dla* 
tance  between  the  two  mines  was  In  his  Judg- 
ment 3%  feet  The  shot  which  caused  the 
break  through  was  placed  6^  feet  deep. 
The  manner  In  which  the  shot  spent  Its 
force  was  described,  and  from  this  evidence 
tbe  jury  found  that  the  distance  between  the 
two  mines  before  the  shot  was  flred  was  9 
or  10  feet  Byaa  btmseU  placed  it  at  only 
18  feet  On  cross-examination  the  state  mine 
inspector  freely  conceded  that  his  estimate 
of  distance  was  not  perfectly  accurate,  but 
he  said  that  a  drill  hole  12  feet  deep  would 
at  least  have  gone  to  very  soft  coal  if  It 
did  not  go  completely  through,  that  tbe  gas 
In  No.  7  was  rery  apt  to  seep  through  the 
wall  of  coal  into  No.  16  without  any  bore 
holea,  and  that  witb  12-foot  bore  holes  It 
could  bare  been  readily  detected.  This  evi^ 
dence  was  corroborated  in  many  ways;  bat, 
coming  as  it  did  from  an  exp^l«ued  and 
impartial  state  otBcial,  it  would  support  the 
findings  and  verdict  witliout  corroboration. 

It]  It  Is  urged  that  there  is  no  miAeaoe 
ttfat  Byan  suspected  mine  No.  7  of  contain- 
ing tnfiammable  gases;  and  no  evidence  that 
be  willfully  failed  to  comply  with  the  prorl- 
dona  of  tbe  law  relating  either  to  bore  holes 
or  examinations  for  gas.  Tbe  state  of  Jop- 
ling's-mlnd  on  the  subject  may  be  left  out  of 
account  Tbe  word  "suspected,"  as  used  in 
section  4987  Qtage  4,  supra),  has  its  usual 
and  oodlnary  signification.  It  need  not  in- 
.volve  knowledge  or  belief  or  likelihood.  If 
Byan  oitertaiued  even  a  slUcht  or  vagoe  Idea 
of  tbe  existence  ot  Inflammable  gas  in  No. 
7,  no  matter  bow  it  arose^  whether  on  weak 
evidence  or  no  evidence  at  all  (Webatw's 
New  International  Dictionary,  title,  suspect), 
bis  duty  to  act  under  the  statute  was  im- 
perative. In  a  conversatiim  with  tbe  shot 
firera^  Bnrgln  and  Olieek,  two  or  three  days 
before  tbe  explosion,  Ryan  said:  "We  ex- 
pect to  cut  through  pretty  soon  Into  No.  7, 
and,  If  you  should  happen  to  encounter  any- 
thing, go  out  through  the  Fourth  East  Don't 
go  out  the  main  traveled  way  as  you  have 
been  doing."  He  did  not  speak  of  black 
damp  as  if  that  were  the  only  kind  of  gas 
be  bad  In  mind,  but  used  a  broader  term 
which  included  fire  damp  as  welL  He  had 
been  pit  boss  of  No.  7,  and  bad  full  knowl- 
edge of  all  the  conditions  which  prevailed 
there.  He  knew  the  topography  of  the  mine. 
He  knew  that,  the  southeast  portion  lying 
next  to  No.  16  generated  fire  damp.  He  said 
be  lighted  gas  there  himself,  and  on  one  oc- 
casion be  wrapped  up  In  linseed  oil  the 
bead  of  a  miner  who  bad  been  burned  there. 
On  Tuesday  or  Wednesday  before  the  ex- 
plosion be  recognized  his  duty  under  tbe  stat- 
ute by  ordering  bore  holes  to  be  placed  in 
the  faces  of  tbe  Uttle  North  entries.  Be 


notified  the  men  working  in  each  entry,  and 
told  Uiem  to  notify  their  partners  on  the  other 
shift*  No  doubt  be  was  astounded  at  the 
quantity  of  gas  which  was  released  from  Na 
7,  but  the  Jury  were  perfectly  fair  to  blm 
when  they  accredited  him  with  a  notion  that 
some  fire  damp  might  possibly  be  encoon- 
tered  there.  It  is  insisted  that  he  could  not 
have  suspected  explosive  gas  in  No.  7  be- 
cause he  went  to  .the  rescue  of  Bnrgln  and 
Cheek  with  other  men  for  whose  safety  he 
was  responsible  with  open  lights.  No  donbt 
tbe  Jury  were  satisfied  that  be  believed  the 
mbie  bad  been  cleared  of  gas  by  tbe  explo- 
sion. 

[7]  Section  4992,  quoted  above  (page  Sf, 
gives  a  right  of  action  in  case  of  loss  of  life 
occasioned  by  "any  violation"  of  tbe  act  ot 
bf  "willful  failure"  to  comply  with  its  i^tI- 
sions.  The  Legislature  bad  in  mind  active 
and  passive  conduct  and  intended  to  cover 
both.  No  voluntary  act  In  violation  of  the 
statute  is  excused,  and  no  inaction  whwe  the 
statute  requires  something  to  be  done  Is  es- 
cosed  unless  It  be  Involuntary. 

[I]  In  tbe  case  of.  osalssions  ndtlier  bad 
purpose  nor  determined  obsdnacy  Is  raanired, 
and  one  charged  with  the  duty  to  obaem 
the  statute  who  intentionally  soflers  mUiliig 
operations  to  proceed  without  taking  pra- 
scribed  precautionary  measures  when  the  cir- 
cumstances donand  that  th^  shonld  be  token 
is  guUty  of  a  willful  £ailnre  within  tlu  mean- 
ing of ,  the  law.  Byan  was  fbreman  of  the 
mine,  and  said  be  kept  in  close  touch  witii 
the  work.  He  was  back  to  tbe  face  of  the 
Little  North  entry  on  Wednesday,  <m  Thnn- 
day,  and  on  Saturday,  tbe  day  of  tlie.  explo- 
sion. No  flee  boss  had  eror  bem  ainxrinted 
to  examine  the  working  places  of  tbe  mine 
for  fire  damp,  and  he  sold  that  there  were 
no  bore  holes  in  tbe  face  of  the  entry  the 
last  time  lie  waa  thera  Cnder  these  dream- 
stances,  it  Is  clear  that  he  voluntarily  chose 
to  disregard  the  plain  pioviaions  of  the  law. 

Error  is  assl^ied  because  the  court  re- 
fused to  give  curtain  instructions  to  the  jury 
requested  by  the  defendant  Two  of  tlwae 
instructions  defended  upon  a  finding  iiai 
mine  No.  7  was  not  suqncted  of  containlDg 
inflammable  gases,  and  the  third  depended 
upon  a  finding  that  a  drill  hole  12  feet  Aet9 
would  not  have  reached  through  the  pUlar 
of  coal  between  tbe  two  mines.  The  Jury 
having  returned  contrary  findings,  tbe  pro- 
priety of  these  instructions  need  not  be  con- 
sidered. 

Instructions  given  to  the  Jury  are  crit- 
icised. 

The  court  advised  tbe  Jury  that  assumed 
risk  and  contributory  negligence  are  not 
available  as  defenses  to  tbe  charge  that  the 
defendant  violated  tbe  safety  provisions  of 
tbe  mining  law.  This  instruction  was  based 
upon  the  decisions  of  this  court  In  the  fol- 
lowing cases :  Assumed  rii^:  Manufacturing 
Co.  T.  Bloom,  76  Kan.  127,      F«c.  821,  11 
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L.  B.  A.  (N.  S.)  225,  123  Am.  SL  Rep.  123 ; 
Fowler  v.  Enuenperger,  77  Ean.  406,  413,  94 
Pac.  905,  16  Lu  R.  A.  (N.  S.)  7S4;  Brick 
Co.  T.  Stark,  77  Kan.  648,  95  Pac.  1047;  Lew- 
is Barton,  82  Kan.  163,  107  Pac  788;  Bai- 
ley T.  Spelter  Co.,  83  Kan.  230,  109  Pac.  791 ; 
Sibley  V.  Cotton-Mills  Co.,  86  Kan.  256,  259, 
116  Pae  889.  Contribatory  negligence:  Cas- 
par, t.  Lewln.  82  Kan.  604,  100  Pac.  667; 
Oambll]  T.  Bowen,  82  Kan.  840,  109  Pac. 
670;  Bailey  r.  Spelter  Co.,  83  Kan.  230.  109 
Pac.  791;  Sibley  t.  Ootton-Mllls  Co..  85 
Kan.  206.  259,  U«  Pac.  889;  Smith  t.  Street 
Railway  Co.,  86  Kan.  982, 122  Pac.  896.  The 
statute  makes  no  exception  of  the  widows 
and  lineal  belrs  of  negligent  persons  wbo 
lOBe  tbelr  llTes  tbrongh  nonobeerrance  of  its 
prorlalfmi,  and  consequently  tbe  court  can 
malie  none.  It  Is  said  tbat  legislation  to  pro- 
tect a  person  from  the  consequences  of  bis 
own  negligent  conduct  la  not  Jnstlflable  as 
a  constitutional  axerdse  of  tbe  police  power. 
This  question  was  tolly  considered  In  tbe 
Cawar-Lewln  Case.  '  It  Is  not  the  purpose 
ot  tbe  mining  statute  merely  to  {ffotect  min- 
ers from  tbe  consequences  of  their  own  care- 
lewwcas  It  bears  tbe  same  relatlom  to  the 
boslness  of  mining  that  tbe  teetory  act 
bears  to  the  business  of  manofactnrlng. 
Conoendng  tbe  paqiose  of  tbe  ftictory  act, 
the  court  said:  *'It  Is  to  stop  tbe  insuffer- 
able waste  of  human  life  and  limb  which 
has  been  tb»  unlvenal  accomiMniment  of 
the  conduct  of  manufacturing  Industries. 
The  law  is  a  police  reflation,  adopted  to 
reform  inhumanity  of  factory  metboda, 
and  to  prevent  tbe  casting  into  the  world 
dependent  cripides  and  wldom  and  orphans 
left  without  means  of  support  This  pur- 
pose Includes  tbe  reduction  of  tbe  number  of 
casualties  to  the  careless  aa  well  as  to  fbe 
pmdent  If  tiu  prescribed  precautions  be 
taken  and  the  required  saf^uards  be  in- 
stalled, killing  and  maiming  will  cease,  or  at 
least  will  be  reduced  to  a  minimum."  Cas- 
par r.  Lewin,  82  Kan.  604,  629,  109  Pac.  667. 

[I]  The  court  Instructed  tbe  Jury  tbat.  a 
corporation  must  act  through  agents;  tbat, 
if  a  duty  which  tbe  corporation  must  per* 
form  be  delated  to  one  of  Its  agents,  he 
becomes  a  rice  principal,  taking  the  place  of 
the  corporation  itself;  and  that  the  cor- 
poration is  liable  if  be  falls  to  perform  the 
duty  delegated  to  Mm.  It  Is  said  that  the 
Instruction  is  erroneous  as  applied  to  the 
facts  of  this  case.  In  that,  if  a'  miner  has 
been  ordered  by  tbe  mine  foreman  to  place 
bore  boles  in  tbe  face  of  an  entry  and  tbe 
miner  has  failed  to  do  so.  the  corporation 
Is  not  liable  for  a  willful  failure  to  comply 
with  tbe  law  unless  tbe  foreman  knew  that 
his  order  bad  not  been  obeyed,  or  should 
bare  known  tbe  fact  in  the  exercise  of  rea- 
aonable  diligence.  The  statute  Is  not  open 
to  snch  an  interpretation.  Giren  dangerous 
proximity  to  an  abandoned  mine  suspected 
laiF^-M 


of  containing  inflammable  gases,  bore  boles 
must  be  kept  not  less  than  12  feet  In  ad- 
vance of  tbe  work.  The  defendant  was 
obliged  as  a  matter  of  law  to  know  tbe  bound- 
aries of  its  mines  and  tbe  thickness  of  the 
wall  of  coal  between  tbem.  Plaster  Co.  v. 
Reedy.  74  Ean.  67,  86  Pac.  824;  Little  v. 
Norton,  83  Kan.  232,  100  Pac.  768.  From 
the  time  the  proximity  of  one  to  the  other 
became  dangerous  tbe  duty  was  absolute 
not  only  to  drill  bore  holes,  but  to  keep  them 
drilled  In  advance  of  tbe  work,  and  tbat 
obligation  could  not'  be  discharged  by  giv- 
ing an  order  wblcb  was  disobeyed.  When- 
ever tbe  law  requires  the  employer  himself 
to  take  a  precautionary  measure  for  tbe 
safety  of  bis  employes  it  is  not  enough  that 
he  make  provision  for  the  performance  of 
tbe  act  The  precautionary  act  Its^  must 
be  performed.  Brick  Oo.  v.  Shanks,  60  Kan, 
306,  76  Pac.  8S6;  Brice-Kaab  v.  Salt  Co.,  79 
Kaa  110,  08  Pac.  768.  19  L.  R.  A.  <N.  S.) 
740,  m  Am.  St  Rep.  284;  Hanson  v.  Bail- 
way  Co..  88  Kan.  658, 112  Pac  152,  81  L.  B. 
A.  (N.  a.)  624.  Besides  this,  the  objectton  to 
the  Instruction  is  not  vtil-  founded  beeauas 
Ryan  admitted  tbat  be  knew  on  Saturday 
tbat  the  bore  boles  which  be  bad  ordered 
on  Tuesday  or  Wednesday  had  not  bero 
drilled. 

[IS]  Tbe  defendant  argues  tbat  the  case 
was  OQutased  by  the  multiplicity  of  issues 
presented  both  by  the  pleadii^  and  by  the 
Instrnctlons.  The  plaintiff,  however,  had  the 
right  to  plead  as  many  grounds  of  lueaigeDoe 
as  she  believed  contributed  to  her  husband's 
death,  whether  based  on  the  common  law  or 
tbe  statute,  to  sustain  tbem,  if  possible,  by 
proof,  uid  to  have  the  law  applicable  to  her 
mtlre  case  stated  to  tbe  Jury.  Sibley  v. 
Cotton-Mills  Co.,  86  Kan.  266,  116  Pac  889; 
Raines  v.  Stone,  87  Kan.  11^  128  Pac.  871: 
WarBeld  v.  Morgan,  86  Kan.  524,  121  Pac. 
489.  All  tbls  was  done  In  an  orderly  sutn- 
ber,  and  'there  is  nothing  in  the  result  to 
Indicate  tbat  the  Jury  were  led  astray  be- 
cause of  the  magnitude  or  Intricacy  of  tbe 
proceeding,  or  tbe  ]<^nder  of  common-law 
and  statutory  causes  of  action. 

[12]  It  is  argued  tbat  the  mining  statute, 
wblcb  covers  tbe  conduct  of  tbe  mining  in- 
dustry quite  fully,  entirely  supersedes  tbe 
common  law  so  far  as  it  relates  to  tbe  duty 
of  a  mineowner  or  oi)erator  to  furnish  his 
employes  a  safe  place  in  which  to  work. 
In  tbe  Caspar-Lewin  Case  it  was  said:  "Tbe 
common  law  already  gave  a  right  of  action 
to  some  employes  under  some  circumstances. 
If  tbe  master  failed  to  exercise  reasonable 
care  to  provide  reasonable  safeguards,  and 
if  tbe  servant  did  not  assume  tbe  risk,  and 
if  be  was  not  guilty  of  contributory  negli- 
gence, then  a  liability  existed.  Tbe  sole  pur- 
pose of  tbe  statute  was  to  wipe  out  tbls  nar- 
row and  conditional  liability  and  substitute 
another."    82  Kan.  604,  628,  109  Paa  607, 
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606.  The  court  was  tliere  speaking  of  tlie 
nature  of  the  liability  imposed  by  the  t&o- 
tory  act,  and  was  endeavoring  to  point  ont 
the  distinctions  between  Uiat  liability  and 
liability  at  common  law.  The  destruction 
of  one  kind  of  liability  and  the  creation 
of  another  In  its  stead  were  not  under  con- 
sideration. The  factory  act  and  mining 
act  give  additional  rights  and  Impose  ad- 
ditional dnties  beyond  those  recognised  by 
the  common  law  (Gibson  t.  Packing  Box  Co., 
85  Kan.  346,  353,  116  Pac.  602,  Ann.  Cas. 
1012D,  1103),  but  the  common  law  was  not 
abrogated.  If,  however,  the  common  law 
were  superseded  by  the  statute,  the  defend- 
ant's situation  wonid  not  be  improved,  be- 
cause the  jnry  based  its  verdict  on  noncom- 
pliance with  the  statute. 

[10]  The  court  instructed  the  Jury  as  fol- 
lows: "You  will  note  that  the  language  em- 
ployed in  the  statute  as  to  the  boring  of 
boles  in  advance  of  the  working  place  Is 
'not  less  than  12  feet  In  advance  of  the  face 
ot  every  working  place.'  Now  I  instruct 
yon  that  U  yon  find  from  the  evidence  in 
ttal8  case  that  the  defendant  was  driving  an 
entry,  or  working  plac^  toward  and  in  close 
proximity  to  an  abandoned  mine  8a8];>ectecl 
of  containing  Inflammable  gaaea,  tlwn  it  was 
the  doty  of  said  defendant  to  make  bore 
holes  onch  distance  as  was  reasonably  neces- 
sary to  ascertain  whether  or  not  snch  aban- 
doned mine  in  tact  contain  inflammable 
gasea.  It  was  not  required  to  drill  ahead 
an  nnieasonable  dlatance,  nor  can  it  be  said 
that  a  drilling  12  feet  ahead  only  would  be 
snffldent.  If  the  oonditioUB  and.  dream- 
stances  were  such  that  it  would  appear  that 
the  dangerous  and  unsafe  condition  would 
have  been  discovered,  and  the  place  made 
safe  by  drilling  a  reasonable  distance  b^ond 
a  distance  of  12  feet"  The  writer  is  of 
the  ivlnitm  that  the  inatmction  correctly 
Interpreted  the  statute  which  prescribes  a 
minimum,  and  not  a  mH-rimirm,  measure  of 
inrotectlon  to  mhiers  working  in  dangerous 
proximl^  to  an  abandmed  mine  suspected  of 
containing  inflammable  gaa>  The  otha  mem'* 
bera  of  the  court  are  of  a  contnry  opinion, 
and  the  dedslon  Is  that  the  requirement  of 
the  statute  Is  satisfied  If  12-foot  bore  holes 
are  kept  in  advance  of  the  workup  places. 
The  error  committed  In  giving  the  inatmc- 
tion Is  wholly  immaterial,  however,  since 
bore  holes  8  or  10  feet  deep  would  bave 
reached  the  face  of  No.  7  and  none  whatever 
were  drilled. 

The  court  refused  to  submit  to  the  Jury 
several  special  questions  asked  by  the  de- 
fendant desl^ied  to  develop  the  fact  that  it 
vns  not  the  usual  or  customary  practice  in 
the  Southeast  Kansas  coal  field  to  bore  ahead 
when  approacliing  abandoned  mines.  The 
defendant's  ouidact  could  not  be  Justified 
or  jMlIlated  1^  any  custom  at  mlaeowners 
to  disregard  the  law.  Some  other  questions 


were  not  submitted;  but.  If  answers  favora- 
ble to  the  defendant  had  been  returned  to 
tbem,  the  verdict  would  not  be  affected.  For 
the  same  reason  no  error  was  committed  in 
refusing  to  require  the  Jury  to  answer  cer- 
tain questions  more  specifically. 

Other  assignments  of  error  have  been  con- 
sidered, and  none  of  them  require  a  reversal. 

ThB  Judgment  of  the  district  court  is  af- 
firmed.  All  the  Justices  concurring. 


(88  Kaa.  tn 

STATE  ex  rd.  DAW90N,  Atty.  Gen.,  t. 
ANTHONT  ITAIB  ASffN. 

(Supreme  Court  of  Kansas.   April  12,  1913.) 

(Btfilaiut  »v  tka  Oowi.) 

1.  Gakino  (I  1*)— NDISANOa  (I  «1*)- 
"Oakburo." 

Ordinarily  bookmaking  and  pool  seDiiVi 
by  which  bets  6n  horse  races  are  recorded 
and  tickets  sold,  showing  the  pardiaser*s  pro- 
portioa  of  the  money  won  on.  audi  races,  coo- 
stitute  gambUng,  and  the  place  where  it  li 
carried  on  is  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Gamtog, 
Cent  Dig.  1  1;  Dec.  Dig.  |  Nuisance. 
Cent  Dig.  fl  142-151;  Dec.  Dig.  |  ei.» 

For  other  definitions,  see  Words  and  Phras* 
es,  VOL  4,  pp.  3023-^028;  vol.  8,  p.  7668.] 

2.  AoBiouLTUBS  (I  4*)— Faib  AssocunoHS 

— -FOBFEITUBE  OF  FaANCHISK— OAMBUIta. 

A  fair  association,  chartered  by  the  state 
under  authority  of  the  statute  to  form  private 
corporations  for  the  enoonragonent  of  agri- 
culture and  horticulture,  has  no  right  or  aa- 
thority  to  sell  the  privilege  of  using  its  build- 
ings for  pool  selBng  and  bookmaUng,  and 
such  aaaociation  will,  at  the  suit  of  ths  Btat^ 
be  ousted  from  the  ezerciae  of  sudi  power. 

[Ed.  Note.— For  other  cases,  see  Acricoltore, 
Cent.  Dig.  H  1,  4-9;  Dec.  Dig.  |  4*] 

8.  Agbicultcbk  (1  4*)— Faib  ASSOCIAXIOV— 
PoBFErruBE  OF  Fbanchise— Gbodnds— Quo 
Wabbanto. 

The  state,  whidi  gave  aueh  an  asaodation 
its  corporate  life,  may  require  it  to  refraia 
from  conduct  clearly  against  good  morals  aod 
which  ordinarily  couatitute  a  crime;  and  such 
association  cannot  demand  that  the  courts 
enter  upon  a  critical  examination  of  the  ef- 
fect and  validity  of  statutes  passed  for  the 
general  purpose  of  suppressing  gambling  in 
order  to  remove  the  seal  of  condemnation. 
'  [Ed.  Note^Fw  other  oaaes.  see  Agtieoltar^ 
Cent  Dig.  If  1,  4-0;  Dec  Dig.  {  U\ 

Original  proceedings  in  quo  warranto  by 
the  State  on  the  relation  of  John  S.  Dawson. 
Attorney  General,  against  tbe  Anthony  Fair 
Assodatlon.   Demurrer  overruled. 

Jno.  S.  Dbwson,  Atty.  Gen^  and  F.  P.  Und- 
say,  ol  T<H>efca,  for  plaintllf.  T.  A.  Noftager 
and  George  Oardnw,  botfai  of  Wichita,  and 
Fred  Washbon,  of  AnthoiVi  for  defoidant 

WEST,  J.  The  state  on  the  relation  of 
the  Attorney  General  brings  this  action  to 
oust  tbe  Anthony  Fair  Association  from  its 
exovlse  of  the  right  to  acqoiesoe  in  and  au- 
thorize pool  selling  and  bookmaking.  The 
charge  is:  'StiAt  the  defendant  was  diartered 
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"to  slTe  count;  teln  annaally,  also  race 
meetJngs  at  Anthouy ,  Kan.,  bay  and  own  and  , 
hold  real  estate  and  peraonalty  necessary  tot 
sncb  purpoeeB^  and  to  do  sacta  and  eT«ry 
lawful  tUng  neceesary  for  the  proper  car- 
rying out  of  said  purpoees."  That  the  de- 
fendant, In  the  month  of  Angnat  of  each 
year  since  Its  organization,  has  held  a  race 
meet  and  fair  tat  an  inclosore  consisting  of 
aboQt  20  aerefl)  at  which  meeting,  dnvliig  a 
period  of  four  dayB»  the  assodatloD  1^  and 
tbroogh  Its  oAcen,  aervants,  and  agents, 
and  by  the  consent  of  its  directors  and  man> 
agos,  haa  erected  near  the  grand  stand,  with- 
in the  iDdosore  of  the  fair  ground,  but  Imme- 
diate ontslde  of  the  race  track,  a  large  shed 
whldi  Is  divided  into  booths,  and  has  at  each 
of  said  meetings  and  fairs  sold  to  certain  per^ 
MMia  and  Issned  the  right  to  register  and  re- 
c(ffd  beta  and  wagers  and  the  aelUng  of  pools 
upon  the  result  of  the  races  carried  on  within 
the  race  track,  and  that  there  has  been  at  audi 
fairs  and  race  meetings  from  one  to  three 
persons  engaged  in  the  selling  of  pools  and  In 
bookmaklng  In  sadi  booths,  Issning  to  the 
party  porchaalng  them  a  ticket,  and  register^ 
Ing  the  same,  and  after  the  race  paying  out 
the  amoimt  evidenced  by  such  ticket,  which 
defended  qpon  tbe  result  of  soch  race.  Tliat, 
dnring  the  various  race  meetings,  large 
amounts  of  money  have  been  hazarded  and 
lost  as  the  result  of  races  through  such  sys- 
tem of  selling  pools.  To  this  complaint  a 
demurrer  was  filed,  and  it  Is  argued  by  the 
defendant  fair  assoolatlon  that  the  Legis- 
lature has  practically  licensed  pool  selling 
by  £air  assodatlcma,  and  hence  that  the 
amended  petition  does  not  state  a  cause  of 
actloa 

Chapter  15  of  the  Laws  of  1874,  an  act  re- 
lating to  agricultural  organizations,  provided 
that:  "Any  person  who  shall  sell  pools,  en- 
gage In  any  games  of  chance  or  gambling 
devices  of  any  kind,  •  *  •  upon  any  fair 
ground  in  this  state  during  the  holding  of 
any  fair  and  any  officer  of  any  fair  associa- 
tion who  shall  authorize  or  permit  such  pool 
Belling,  *  *  •  gball  upon  conviction  be 
fined  not  less  than  $25  nor  more  than  $100 
for  each  and  every  c^ense."  It  Is  contended 
that  this  provision  was  nullified  by  chapter 
156  of  Laws  of  1896,  an  act  to  prohibit  book- 
making  and  pool  selling.  This  act  makes  It 
a  misdemeanor  pnnishable  by  imprisonment 
in  the  county  Jail  for  one  year  and  by  fine 
of  $1,000  to  ke^  any  room,  shed,  booth,  or 
btUIdlng,  or  to  occtv)y  one  upon  any  pnbllc 
or  private  grounds  within  the  state  with  any 
book,  instrument,  or  device  for  the  purpose 
of  recording  or  registering  bets  or  wagers 
or  selUng  pools  upon  the  result  of  any  trial 
or  contest  of  skill,  speed,  or  power  of  en- 
dnrance  of  man  or  beast  which  is  to  be  made 
or  take  place  within  or  beyond  the  limits  of 
thia  state.  A  similar  poaalty  la  prescribed 
for  any  owner,  lessee,  or  occupant  of  any 
tent,  booth,  or  building  who  owns  or  permits 


the  sanle  to  be  used  or  occupied  for  the  pur- 
poses already  mentioned.  The  act  contains 
the  following  exception:  "Except  within  the 
incIoBure  of  a  race  track  and  upon  races  or 
trials  of  speed  being  condocted  within  the 
said  Inclosore:  Provided,  that  the  exception 
herein  shall  not  apply  to  any  race  trade  or 
Inclosore  for  more  than  two  we^s  in  any 
one  year." 

[1]  It  Ib  Insisted  that  this  act  covers  the 
entire  gnmnd  of  the  one  first  referred  to,  and 
tbwefore  by  implication  repeals  it  and 
amounts  to  the  last  expression  of  the  legis- 
lative will  to  the  ^oct  that  pool  s^Ung  upon 
races  within  the  Indoeure  of  a  race  track  is 
legal  for  two  weeks  In  any  one  year. 

It  is  lnt»%8tti«  to  note  that  in  1805  the 
Missouri  Legislature  passed  an  act  (Laws 
1880,  p.  160)  almost  identical  with  the  one 
here  Involved,  and  in  State  v.  Walsh,  180  Ho. 
400,  87  S.  W.  1112,  35  Ll  EL  A.  231,  it  waa 
held  unconstitutional  as  being  in  vlolatlw 
of  the  provisions  of  the  Mlssoarl  GonstltD- 
tion  against  special  laws  granting  exclusive 
rights,  privil^es,  or  immunities.  In  the  opin- 
ion It  was  said:  "If  SQch  an  act  as  that 
being  discussed  can  stand  the  test  of  judi- 
cial scrutluy,  then  the  above^ted  provisions 
of  section  53,  aforesaid,  relative  to  inhibi- 
tion against  granting  by  Qpedal  law  any 
special  or  exclusive  right,  privilege  or  im- 
monity,  will  have  been  ordained  In  vain. 
Nay,  more,  if  such  legislation  aa  that  here 
presented  could  be  sanctioned,  then  it  would 
be  an  easy  leglslatlTe  task  to  provide  for  the 
punishment  of  robbery,  arson,  murder,  In- 
deed, the  whole  category  of  crimes,  with  a 
proviso  that  nothing  in  this  act  shall  be  so 
construed  as  to  protilbit  or  make  It  unlaw- 
ful for  any  person  'to  rob,  bum,  or  murder/ 
on  the  premises-  or  within  the  limits  or  in- 
closure  of  a  regular  race  course,"  etc.  This 
ruling  was  affirmed  in  State  v.  Thomas,  138 
Mo.  95,  39  S.  W.  481.  However,  from  the 
opinion  in  State  v.  Thompson,  160  Mo.  333, 
60  S.  W.  1077,  64  L.  R.  A.  950,  83  Am.  St 
Rep.  468,  It  appears  that  In  1897  the  Mis- 
souri Legislature  departed  from  the  plan 
adopted  by  Missouri  and  Kansas  in  1896,  and 
passed  an  act  agaJnst  pool  selling  and  the 
like  without  first  having  obtained  a  license, 
and  providing  that  "any  person  of  good  rep- 
utation," desiring  to  obtain  a  license  to  sell 
IMoIs,  should  apply  In  writing  under  oath 
to  the  State  Auditor,  who,  "if  satisfied  of 
the  good  character"  of  such  an  applicant  and 
of  the  good  repute  of  the  race  course  or  fair 
ground,  might  Issue  a  license.  This  was  held 
to  be  constitutional,  although  it  was  express- 
ly said  in  the  opinion  (160  Mo.  341,  60  S.  W. 
1077,  54  Ix  R.  A.  950,  83  Am.  St  Rep.  468) 
that  it  was  apparently  clear  that  bookmaklng 
and  pool  selling  within  the  scope  of  the  act 
were  gaming  or  gambling.  It  was  also  not- 
ed that  it  had  he&i  held  In  State  v.  Clarke, 
54  Mo.  17,  14  Am.  Rep.  471,  that  St  Loo- 
la  could  Ucense  bawdyhouses,  and  that  a 
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license  taken  out  in  conformity  with  the  ordi- 
nance would  shield  the  holder  from  criminal 
proceedings  by  the  state.  In  February,  1902, 
the  same  court  in  Ullman  t.  St  Louis  Fair 
AsB'n,  167  Mo.  273,  283,  66  S.  W.  W9,  951,  66 
L.  R.  A.  606,  609,  decided  that  one  who  paid 
the  owner  of  a  race  track  for  the  exclusive 
business  of  bookmakiug  and  pool  selling 
could  not,  after  enjoying  his  privilege  for  a 
time,  abandon  It  and  recover  back  the  money 
paid  in  excess  of  l^e  pro  rata  amount.  In 
the  opinion  It  was  said  that  it  was  not  to  be 
questioned  that  the  phrases  "bookmaking" 
and  "pool  selling"  are  but  other  names  for 
betting  and  gambling,  and  it  was  held  that 
the  courts  should  not  enforce  the  contract, 
as  the  plaintiff  was  particeps  crtmlnls  and 
not  entitled  to  the  assistance  of  Judicial  pro- 
cess. The  Court  of  Appeals  of  the  District  of 
Columbia  in  MUler  v.  United  States,  6  App. 
D.  G.  6^  decided  that  bookmaking  on  a  horse 
race  is  a  game  ot  diance  or  gambling  de- 
vice or  contrivance  within  the  meaning  of 
the  act  of  Congress  of  January  31,  1883,  and 
that  a  bookmaker's  booth  is  a  place  for  gam- 
ing within  the  meaning  of  that  act,  and  com- 
mon-law aotbOTities,  as  far  back  as  the  stat- 
ute of  Anne,  were  cited  to  show  that  a  horse 
race  is  a  game  of  dmnce  where  wagers  have 
been  made  apon  It  In  Moolton  v.  AVest- 
chester  Badng  Ass'n  (Sup.)  84  N,  T.  Supp. 
871,  a  New  York  statute  of  1885,  providing 
that  money  bet  on  a  race  coarse  or  on  the 
result  of  esy  race  conid  be  recovered  In  a 
dvll  action  1^  the  person  with  whom  the  bet 
was  made,  waa  constdered.  It  wfta  suggest- 
ed in  the  opinion  that  the  Legislature  in  its 
wisdom  bad  appointed  tlie  forfdture  of  mon- 
ey wagered  the  sole  sanction  for  the  con- 
stltDtional  prohibition  against  gambling,  so 
that  on  race  tracks  only  the  operation  of  tb» 
Penal  Code  regarding  gambling  was  sus- 
pended, and  betting  on  horse  racing  was  not, 
as  elsewhere  throughout  the  state,  a  public 
nuisance  and  a  crime.  The  court  said: 
"Such  a  segregation  of  practices,  called  in 
th^  recognition  contrary  to  good  morals,  is 
novel,  though  not  wholly  new  in  this  coun- 
try. It  has  been  tried  And  abandoned  In 
(me  state  of  the  Union,  and  is  said  to  be  in 
vogue  in  the  Orloit  and  elsewhere  abroad 
as  to  a  less  namable  occupation."  84  N.  t. 
Supp.  874.  It  was  stated  that  whether  such 
I^^lation,  making  "one  rule  tor  ritSi  and 
poor,  for  the  favorite  at  court  and  the  coun- 
tryman at  the  plow,"  was  con8Utntional«  need 
not  be  determined. 

In  Levy  v.  Kansas  City,  168  Fed.  S24.  93 
C  G  A.  623,  22  U  IL  A.  (N.  S.)  862,  the  Court 
of  Appeals  of  the  Eighth  circuit  upheld  the 
trial  court  in  sustaining  a  demurrer  to  a 
complaint  brought  to  recover  back  a  license 
fee  alleged  to  have  been  accepted  from  plain- 
tiff and  wrongfully  retained  by  defendant 
after  repudiation  of  the  privileges  granted  by 
t^e  Ucenaek  on  tho  gro.und  that  no  ^cUoa  ^ay 


be  maintained  which  arises  out  of  the  plain- 
tiff's moral  turpitude  or  out  of  his  violation 
of  a  general  law  enacted  to  effectuate  the 
public  policy  of  a  state  or  nation.  Kansas 
City  granted  Levy  a  license  to  carry  on  pool 
selling  and  bookmakii^  for  one  year  for 
$5,000,  and  the  second  day  after  he  had  paid 
for  It  stopped  him  and  prevrated  him  from 
carrying  on  his  business,  and  he  sued  the 
city  to  recover  back  the  f5,000.  The  court 
referred  to  the  act  of  1895  making  pool  sell- 
ing unlawful,  except  within  the  inclosore  of 
a  race  track  not  exceeding  two  weeks  in  any 
year,  and  said  that  although  the  action  of 
the  city  in  taking  Levy's  money  and  then  de- 
priving him  of  it  two  days  later  was  aMior- 
rent  to  the  sense  of  fairness  and  justice  and 
despicable,  nevertheless  he  had  knowingly 
engaged  in  a  contract  which  involved  his  own 
moral  turpitude  or  the  violation  of  a  general 
law  enacted  to  carry  into  effect  a  public  poli- 
cy, and  therefore  be  could  not  be  heard  to 
complain.  It  was  held  that  section  60  of  tlie 
act  of  1903  (chapter  122),  antiiorlxlng  cities 
to  restrain,  prohibit,  and  suppress  games  and 
gambling  houses,  was  not  intended  to  modi- 
fy or  repeal  the  act  of  18SS,  and  did  not  re- 
peal it 

In  Levy  t.  Kansas  City,  74  Kan.  861,  88 
Pac.  149,  it  appeared  that  the  same  plaintiff 
sought  to  enjoin  the  city  from  InterfiKing 
with  his  conducttaig  a  gambling  bwdneBS  pur- 
suant to  the  same  license  inv<^ved  in  tiie  ease 
Just  referred  to.  The  court  said  that  tills 
was  probably  the  first  instance  in  the  history 
of  the  state  tiiat  a  professional  criminal  had 
bad  the  tiEMntery  to  apply  to  a  eonrt  of 
equity  for  iirotecUon  tram  arrest  and  prose- 
cution while  pursuing  bis  criminal  vocation. 
"It  would  indeed  be  a  sad  commentary  on 
our  Jurispmdaice  if  a  JustiflcatifHi  could  be 
found  for  holding  that  a  license  to  commit 
crlme^  Issued  by  a  dty  administration,  could 
be  made  the  basis  of  equitable  Interfermce 
for  the  tvotection  of  the  bolder  ftom  pabUe 
prosecution  while  he  continues  to  Tlolate  tbe 
law."  74  Ken.  862,  86  Pac.  VSO. 

ii,  I]  That  a  fabr  association,  whose  cor- 
porate life  bas  been  granted  by  tbe  stat^ 
should  claim  the  right  to  autborlze  and  roit 
a  place  for  gambling  at  its  fair  grounds  is 
somewhat  novel.  The  Legislature  of  1885 
also  enacted  chapter  163,  an  act  to  prohibit 
gambling  and  to  repeal  certain  sections  of 
the  General  Statutes  of  1S6S,  aM  providing 
that  any  person  who  shall  either  directly  or 
indirectly  bet  any  money  or  property  at  any 
common  gaming  bouse  or  at  any  place  at 
which  persons  are  accustomed  to  resort  for 
gambling  purposes,  or  any  place  kept  for 
the  purpose  of  being  used  for  the  purpose  of 
gambling,  whether  such  betting  be  upon  any 
game  of  skill  or  chance,  either  with  or  with- 
out cards  or  dice  or  by  the  use,  of  any  kind 
of  device  for  determining  chance,  ahaU  be 
guilty,  of  «  felony. .  Also  chapter  154  proyld- 
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lug  tor  the  destracUon  of  all  gaming  tables 
or  deTlces.  Atoo  chapter  151  making  It  a  fel- 
ony to  set  np  or  teep  any  table  vt  gaming 
device  adapted,  darlsed,  or  designed  foi  the 
purpoae  of  playing  any  game  (tf  chance  tor 
mon^  or  pr(4)erty.  and  making  it  a  fidony 
fbr  any  person  knowingly  to  lease  or  rat  to 
nnotber  any  bouse,  bnlldlng,  died,  booth,  lot, 
<ff  other  idace  ftff  any  of  tbm  onlawfnl  usee 
regerred  to,  and  declaring  snA  ^acee  nni- 
sances,  and  proWdlng  for  tbelr  abatement 
Cbaptor  263  of  Laws  of  190T  dedares  ancb 
places  conmion  nnlsanoea  and  proTldes  for 
tbelr  abatonent  and  the  deatmctKm  of  tiie 
property  tta«^  ftnind*  and  antborlses  the 
county  attorney  or  Attonuj  General  to  pro- 
ceed as  In  case  of  violation  of  the  prohibitory 
act,  when  notified  that  such  places  are  being 
conducted.  ^Hils  leglslatiMi  will  be  found  In 
General  SUtntes  of  1909.  H  2T2S  to  2789.  In 
addition  to  this,  section  274S  makes  it  a  mis- 
demeanor to  set  up  or  keep  a  common  gam- 
ing house,  and  section  2746  makes  It  a  misde- 
meanor to  knowingly  lease  or  rent  to  another 
any  house  or  boildtng  for  the  purpose  of  set- 
ting up  or  keeping  therein  any  gaming  tables 
or  derleea  for  use  as  a  gaming  table.  From 
these  various  provlslcms,  It  fs  readily  seen 
that  gamUli^  in  any  fbnn  has  not  bees  a 
favorite  with  the  Legislature  of  this  state. 

The  corporation  act  (Gen.  Stat  1909,  | 
160^  authorises  the  ft>Tmatlon  of  a  private 
corporation  tor  **the  encouragement  of  agrl* 
culture  and  hortlcultare."  Just  how  agri- 
culture, much  less  horticulture,  could  be  en- 
couraged by  betting  on  horse  races  so  that, 
as  the  amended  petition  allies  and  the  de- 
murrer admits,  "there  has  been  a  large 
amount  of  money  In  large  sums  received, 
hazarded,  and  lost  on  the  result  of  races 
through  such  device  and  system  of  selling 
pools,"  Is  not  self-evident,  and  no  solution  Is 
snggeeted  by  the  defendant  Certain  it  Is 
that  nothing  found  In  the  charter  granted 
this  association  can  be  construed  to  author- 
ize It  to  lease  Its  buildings  for  and  profit  by 
conduct  which  the  common  judgment  of  mod- 
ern times  deems  Immoral,  and  which  the  Leg- 
islature has  generally  denonneed  as  a  crime, 
or  whldi  makes  such  buildings  common  nui- 


sances. True,  It  is  argued  that  pool  selling 
at  the  time  and  place  charged  Is  legalized  b; 
the  act  of  1895,  and  doobtleas  the  theory  Is 
that,  if  the  state  permits  natural  persons  to 
sell  pools.  It  cannot  or  sh<Aild  not  prevent  an 
artificial  person  from  renting  a  place  for 
such  selling.  We  do  not  deem  it  Imperative 
to  decide  at  tills  time  whether  an  act  making 
gambling  a  crime  at  all  times  and  places, 
punishable  by  severe  penalties,  and  exc^itlng 
out  two  weeks  In  each  year  at  certain  loca- 
tloBB,  Is  valid,  or  whether  such  a  statute  Is  of 
"unlfram  operation  throughout  the  state" 
(Const  art  2,  |  17;  Kambo  v.  Larrabee,  67 
Kan.  634,  78  Fae.  916).  or  whether.  If  vaUd, 
it  repeals  the  act  of  18T4.  It  la  necessary 
only  to  hold  that  aside  from  suclh  consldeni- 
tlon,  the  state  has  the  right  to  say  that  a  fair 
association,  to  which  it  has  ffivea  corporate 
life  in  order  to  encourage  i^lcnltnre  and 
horticultttr^  shaU  refrain  from  conduct 
which  is  clearly  against  good  mortJa  and  is 
a  crime  under  ordinary  dKumstances,  and 
which  cannot  escape  the  condannatlon  of 
criminality,  save,  if  at  all,  by  a  critical  ex- 
amination into  the  validity  and  effect  of 
statutes  omcted  for  the  general  purpose  <tf 
suppressing  gamblli^. 

"Willful  assumptions  and  Intentional  usur- 
pations of  corporate  authority  or  any  abuse, 
misuse,  or  nonuse  of  Its  ftanchlses,  Justly 
a  proceeding  by  or  In  the  nature  of  quo  war- 
ranto, and  a  Judgment  of  forfeiture  of  the 
franchise  possessed.  *  *  *  It  Is  well  set- 
tled that  it  Is  a  tacit  eondltkm  of  a  grant  of 
Incorporation  that  the  grantees  shall  act  up 
to  the  end  mr  design  tor  which  they  were 
Incorporated,  and  hence,  through  neglect  or 
abuse  of  Its  franchises,  a  corporation  may 
forfeit  its  charter  as  for  condition  broken. 
•  •  ♦  And  It  (quo  warranto)  may  be  re- 
sorted to  In  cases  of  pnbllc  nuisance  such  as 
affect  or  endanger  the  public  safety  or  con- 
venience and  require  Immediate  Judicial  In- 
terposltiott."  Beach  on  Private  OorporatlonB. 
§  434. 

As  to  the  second  cause  of  action,  no  ques- 
tion is  presented,  and  nothing  need  be  said. 

The  demurrer  to  the  first  cause  of  actlmi  Is 
overruled.  All  the  Justices  concurring. 
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SINGER  T.  MISSOULA  ST.  SY.  CO.  et  aL 

(Supreme  Court  of  Montaua.    April  7,  1913.) 

1.  Stbeet  Raii:boadb  (8  117*)— Injuries  to 

TBAVEI^BS  —  CONTBIBUTOBT  N'EQLIQBNCB— 

Question  fob  Jubt. 

A  street  railway  toaintButed  a  single  track 
in.  the  middle  of  a  bridge  about  1,000  feetlong, 
with  a  roadway  nearly  29  feet  wide.  Oue  end 
of  the  bridge  was  b^ber  tban  the  otber.  A 
traveler  on  boraebMK  altered  on  the  bridse. 
and  when  he  had  reached  a  point  aboat  800 
feet  from  the  end  he  observed  a  car  approach- 
ing from  the  opposite  direction,  a  distance  of 
about  300  feet.  At  the  sight  of  the  car  the 
horse  became  restive.  The  traveler  struggled 
to  hdld  it  under  control,  but  was  unable  to 
do  so,  and  the  horse  entered  on  the  rails  and 
was  struck  by  the  car.  Held,  that  the'traveler 
was  not  guilty  of  contributory  negligence,  as 
a  matter  of  law,  either  in  going  on  the  bridge, 
or  in  remaining  on  it 

[Ed.  Note.— For  otber  cases,  see  Street  Bail- 
roadi.  Cent  IXg.  H  289-257;  Dec  IMg.  { 
117.*] 

2.  Stbbbt  Railboadb  ({  117*)— Injuries  to 

TbAVELEBS  — COKTBIBUTOBT  KBaUOENOB— 

Discotbbbd  PBBiZf— Question  fob  Jxtby. 
Whether  a  motorman,  operating  a  car 
colliding  with  one  riding  a  horse  wbch  became 
unmanageable,  was  guilty  of  actionable  negli- 
gence in  failing  to  take  proper  precautions 
to  avoid  the  collision  after  discovering  the 
peril,  held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  otber  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  289-257;  Dec.  Dig.  S 
117.*] 

8.  StRKVT  RaIUBOADS    ({  90*)— OPXBAnON— 

Obuoation  of  Motobhan. 

A  motorman  need  not  stop  his  car  on  first 
observing  one  approaching  on  horseback,  or 
on  observing  that  the  horse  is  becoming  un- 
manageable; but  he  is  chargeable  with  the 
dntf,  on  observing  that  the  horse  la  likely  to 
go  in  front  of  the  car,  to  take  ivimediate  pre- 
cautiona  to  avoid  a  collision. 

[Eld.  Note.— For  other  cases,  see  Street  Rail- 
roade,  Cent  Dig.  8i  190-193;  Dec.  Dig.  §  90.*] 

Appeal  from  District  Court,  Missoula 
County;  P.  C.  Webster,  Judge, 

Action  by  George  Singer  against  the  Mis- 
soula Street  Railway  Company  and  another. 
From  a  Judgment  for  plaintiff,  defeDdants 
appeal.  Affirmed. 

W.  H.  Bldtford,  V.  8.  Kntebin,  and  Wm. 
F.  WaTQe,  all  of  Mlasonla,  for  (W^ants. 
Harry  H.  Panons,  of  Missoula,  for  reapond- 
ent. 

BBANTLY,  O.  J.  This  Is  .  an  action  for 
damages  for  penonal  injuriea  anstalned  by 
the  plaintiff  In  a  collision  with  one  of  the 
electric  cars  of  the  defendant  railway  com- 
pel^ upon  Higgins  avenue  bridge.  In  the  dty 
of  WsBonlftt  on  January  7,  1911.  The  de- 
ffentent  Miner  was  the  motorman  In  charge 
of  and  operating  the  car  at  the  time  of  the 
accident  The  bridge  esteaSa  across  the 
Missoula  river  at  the  foot  of  Higglna  are- 
noe,  connecting  tlie  dty  proper  with  South 
Missoula.  It  18  l,023.ft  feet  In  length,  and 
consists  of  a  roadvniy,  28.90  feet  in  vridth, 
with  a  footway  on  rtther  side  Berated  from 
it  by  ralllngB.  A  single  car  track,  4  feet  in 


width,  lies  in  the  middle  of  the  roadway. 
Allowing  for  the  overhang  of  a  car  wbeo 
passing  over  the  track,  there  is  left  between 
It  and  the  footway  railing  on  either  side  i 
clearance  for  vehicles,  etc.,  of  10.6  feet  The 
south  Old  of  the  bridge  Is  7.54  feet  higher 
than  the  north  end.  From  the  sonth  the 
roadway  ascends  on  a  grade  of  about  1  per 
«ULt  for  a  distance  of  174  feet,  and  then  de- 
scends on  substantially  the  same  grade  to 
the  ncHTth.  After  a  car  passing  In  either  di- 
rection reaches  the  highest  point,  the  power 
Is  shut  off,  and  it  Is  allowed  to  drift  down 
the  incline;  the  motorman  controlling  the 
speed  by  means  of  air  brakes.  The  lAsln- 
tiff's  home  is  In  Sooth  Missoula.  On  the  day 
of  the  accident  he  started  f^om  Missonia  to  go 
to  bis  home.  He  was  riding  a  heavy  draught 
horse,  weighing  about  1,000  pounds,  which 
had  on  It  a  ll^t  single  harness  with  a  blind 
bridle.  He  did  not  have  a  saddlef  but  was 
using  a  piece  of  blanket  instead.  The  dlf- 
ferent  parts  of  the  hameas  were  so  secured 
as  not  to  interfere  with  the  horse's  move- 
ments. When  the  plaintiff  had  reached  a 
point  on  the  bridge  about  300  feet  from  the 
north  end,  he  observed  a  car  approaching 
from  the  opposite  direction  at  a  distance  ^ 
about  800  feet  At  the  sight  <^  tbe  car,  and 
prestunably  owing  to  the  noise  created  by  tis 
movement,  the  horse  became  restive  and  at- 
tempted to  turn  and  mn.  The  tf^^int^ff  strug- 
gled to  hold  it  under  contn^  but  was  not 
able  to  subdue  It  The  reanlt  was  tliat  it  got 
between  the  rails  as  the  car  was  aboat  to 
pass,  and  was  killed  by  collision  therewith; 
the  xdaUitiff  being  thrown  to  the  roadway 
and  seriously  Injured. 

The  substantive  IsBoe  made  by  tlie  plead- 
ings was  whether  defoidant  motorman  was 
guilty  of  negligence  In  falUng  to  atop  tbe 
car  in  time  to  avoid  the  ooUisiott,  and  this 
negligence  was  tbe  proximate  cause  of  flie 
injury;  the  defendants  alleging  that  idaln- 
tUTs  own  negligence  was  a  oontribuUng 
cause.  The  Jury  found  for  tbe  plaintiff  and 
assessed  his  damages  at  the  sum  of  $4,390l 
The  appeal  Is  from  the  Judgment 

LI]  The  only  aueatlon  submitted  fbr  deci- 
sion is  whether  th^  was  any  evidence  Jus- 
tifying the  BubmissUHk  of  the  case  to  tlw 
Jury.  The  instructions  submitted  to  the 
Jury  are  not  in  the  record.  It  is  not  thm- 
fore,  apparent  what  was  the  oonrf  s  view  of 
the  rule  of  law  ^ndlcable.  The  tlieory  of 
connsd  for  defendants,  as  presented  In  their 
briet  proceeds  upon  the  assumption  that  tbe 
right  of  the  railway  compai^  to  the  use  of 
Uie  bridge  is  so  far  superior  to  that  of  an- 
other person  that  when  a  car  la  passinf  or^ 
it  such  otber  person  must  give  to  It  tlie  ex- 
clusive right  of  way,  or  be  subject  to  tbe  im- 
putation of  n^lUcence,  whldi  will  preclude 
a  recova7  for  any  injury  which  he  may  sus- 
tain from  a  collision  or  other  hcddent  nn- 
less  be  can  show  that  the  operator  of  the  car 
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has  dIscoTored  his  presoice  and  has  failed, 
when  a  condition  of  peril  has  Interreoed,  to 
use  such  means  as  are  In  his  power  to  aroid 
the  accident'  They  Insist  that  the  burdea 
was  upon  the  plaintiff  to  show  (1)  that  hla 
position  of  peril  was  discovered  by  the  mo* 
torman,  and  (JQ  that  the  latter  was  able  by 
the  use  of  ordinary  care  to  arotd  the  acci- 
dent, la  other  words,  the  plaintiff,  first  by 
going  npon  the  bridge  when  a  car  was  ap- 
proachlng  him,  and,  second,  by  failing  to 
retire  from  It  when  his  horse  became  restlre 
and  onmana^eable,  put  himself  in  the  posi- 
tion of  a  trespaaeer  upon  the  rights  of  the 
company,  which,  for  tills  reason,  owed  him 
DO  duty  otlier  than  to  nse  ordinary  care  to 
avoid  injuring  htm,  after  his  position  of  per- 
il was  discovered.  They  thus  invot:e  the 
rale  of  the  last  clear  chance,  and  argue  that 
there  la  no  evidence  tending  to  show,  either 
that  the  motorman  discovered  the  position  of 
plaintiff,  or  that,  if  he  did,  he  failed  to  nse 
ordinary  care  to  avoid  the  coIUsion.  Wlietb- 
er  the  rule  Is  technically  applicable  to  a  case 
of  this  kind,  we  shall  not  undertake  to  de- 
termine. We  do  not  think  plaintiff  was 
guilty  of  negligence,  as  a  matter  of  law,  ei- 
ther in  going  upon  the  bridge,  m  In  remain- 
ing oa  it,  though  he  saw  a  ear  apiHroachiog. 
Bnt,  acc^itlng  the  theory  of  counsel  as  cor- 
rect; we  nevertheless  think  the  evidence  made 
a  case  for  the  Jury,  It  may  be  aummarlaed, 
ia  part,  as  follows: 

[t]  The  plaintiff  had  advanced  from  the 
north  end  of  the  bridge  a  distance  vt  300 
feet.  The  horse  was  i  gentle  work  horse,  ac- 
customed to  bdng  on  the  streets  when  cars 
were  passing.  It  iKgan  to  exhibit  fright 
wheo  the  car  was  at  a  distance  of  SOO  feet 
away.  Passengers  upon  the  car  noticed  this 
fact.  At  that  time  it  did  not  appear  to  be 
nnder  plalntUTs  control.  It  was  then  "pranc- 
ing** back  and  forth  across  the  track.  From 
that  point  on  there  was  no  change  in  the 
speed  t3t  tbB  car;  the  motorman  making  no 
effort  to  cheek  or  stop  it.  It  proceeded  at 
the  same  rate  until  it  struck  the  horse.  One 
witness,  who  was  a  passenger,  stated: 
noticed  at  the  time  we  were  going  fast  across 
the  bridge.  •  •  •  We  went  as  taut  as 
we  go  op  Third  street  going  out  to  the  fort, 
*  *  *  and  on  Third  street  they  go  ss 
hlg^  as  2D  and  25  miles  an  hour."  This  last 
statement  was  made  by  a  witness  who  had 
theretofore  been  employed  as  a  motorman  by 
tbe  defendant  company.  Another  witness 
stated  that  the  plaintlfF  tried  to  keep  the 
iMMTBe  off  the  track,  but  that  it  backed  upon 
it  two  or  three  times,  and  plaintiff  could  not 
hold  It  This  witness  testified:  "I  saw  the 
raotomun  at  that  time.  He  did  not  do  any- 
thing at  an  until,  I  should  say,  10  seconds; 
tben  be  threw  the  currmt  off.  He  stood 
there  practically  paralysed,  it  appeared  to 
me,  I  should  say  for  about  10  seconds.  I 
Hhonld  not  say  how  far  the  car  had  gone 
past  the  horse  before  he  threw  the  current 


As  to  my  best  Judgment  upon  that,  he  may 
have  gone  SO  feet  Right  after  he  hit  the 
horse  he  stood  still,  my  recollection  Is.  Aft- 
er be  had  gone  about  30  feet  he  threw  the 
handle  round  like  that  At  that  time  he 
was  going  at  full  speed.  *  *  *  In  my 
opinion,  there  was  not  any  lessening  of 
speed  from  the  time  I  first  saw  tbe  car  at 
the  south  end  of  the  bridge  until  the  time 
that  It  hit  the  horse."  This  witness  observ- 
ed the  accident  from  the  upper  floor  of  a 
building  at  the  north  end  of  the  tvldge,  400 
or  GOO  feet  distant  from  the  place  of  the  ac- 
cident hut  had  a  dear  view.  He  stated 
further  that  the  ear  was  300  feet  away  when 
the  horse  began  to  be  restive.  "As  the  car 
drew  nearar,  tbe  horse  became  more  f  rlgtaten> 
ed.  *  *  •  The  horse  backed  on  the  track 
two  or  three  limee,  but  Singer  tried  to  kew 
him  off.  Singer  could  not  hold  him.  A 
role  of  the  company  requires  cars  to  be  mov^ 
ed  over  the  bridge,  wh«i  teams  are  npou  it 
at  a  speed  not  to  exceed  6  miles  an  hour, 
and  at  such  times  the  cars  must  lie  under 
ccHoplete  control.  At  ttw  time  of  the  so- 
ddeot  there  were  four  teams  upon  tbe 
bridge. 

The  motormaa  in  charge  of  tbe  car  stated 
that  he  was  drifting  at  the  rate  of  S  or  6 
miles  an  hour,  without  power;  that  he  had 
the  car  under  control;  that  under  such  dr- 
cumstaucee  a  car  could  be  stopped  in  about 
40  feet  or  the  length  of  the  car ;  that  he  did 
not  see  the  horse  on  the  track  at  all;  that 
he  first  saw  it  300  or  400  feet  away;  that 
at  a  distance  of  30  feet  the  horse  be^n  to 
dance  toward  the  track;  that  he  then  used 
all  the  emergency  appliances  to  bring  the 
car  to  a  stop;  that  the  horse  threw  up  ito 
head  and  began  to  dance  toward  tiie  track, 
and  was  struck  by  tbe  conm  of  the  car  as 
It  was  about  to  pass;  that  be  did  not  know  of 
anything  else  be  could  have  done  to  avoid 
the  collision;  that  in  observing  the  horse -be 
supposed  that  wben  It  got  rig^t  to  him  it 
would  do  Hke  lots  of  otber  borses  and  "shoot 
past"  him.  A  car  allowed  to  drift  from  tbe 
highest  point  of  the  bridge  without  restraint 
would  go  at  the  rate  of  30  or  25  miles  an 
hoar  wben  within  250  feet  of  tbe  north  end 
of  the  bridge.  Sometlmefl  when  the  bridge 
was  clear,  tbe  motorman  would  make  up 
time  In  crossing.  The  car  was  of  an  im- 
ivoved  pattern  and  fitted  with  the  moat  ap- 
proved ai^liances.  The  motorman  in  charge 
had  had  an  experience  of  two  months,  bar- 
ing learned  to  operate  a  car  within  that 
time.  The  car  struck  the  horse  on  the  rump 
with  force  sufficient  to  turn  it  end  for  end, 
and  threw  it  off  the  track  into  the  roadway, 
klUlug  it  Tbe  vestibule  of  the  car  was 
broken  In.  When  the  car  was  finally  stop- 
ped, it  was  from  90  to  120  feet  beyond  the 
pdnt  of  collision. 

[S]  Tlie  efiidence  Is  voluminous.  There  Is 
much  conflict  in  the  statements  of  the  dif- 
ferent witnesses  as  to  the  particulars  of  tba 


Digitized  by 


632 


131  FACXFIO  KEPOBTBB 


(Mont 


LiicldeDt;  but  the  foregoing  statement  of  It 
Ui  sufficient  to  demonstrate  that,  upou  the 
assumption  that  plaintiff  negligently  put 
himself  in  a  position  of  peril  and  r^aioed 
there,  whereas  by  retreating  from  the  bridge 
he  could  hare  avoided  the  accident  and  thus 
saved  himself,  there  was  presented  a  case 
for  the  jury  upon  the  Question  whether  the 
motorman  took  such  precautions  as  he  ought 
to  avoid  the  collision,  after  he  discovered 
plaintiff's  perilous  position.  The  facts  bring 
the  case  clearly  within  the  rule  as  applied 
by  this  court  in  Neary  t.  Northern  Pac.  Ry. 
Co.,  87  Mont  461,  97  Pac.  944, 19  L.  R.  A.  (N. 
S.)  446,  and  41  Mont  480,  110  Pac  226.  Of 
course,  It  was  not  incumbent  upon  the  motor- 
man  to  stop  the  car  when  he  first  observed 
the  plaintiff  approaching  from  the  north,  or 
even  when  he  observed  that  the  horse  was 
becoming  unmanageable.  It  was  nevertheless 
his  duty,  when  he  observed  that  the  horse 
was  likely  to  carry  the  plalntitT  in  front  of 
the  car,  and  therefore  Into  a  perilous  posi- 
tion, immediately  to  take  such  precantiona 
as  he  could  to  avoid  a  coIUsIod.  The  evi- 
dence Jtistlfled  ft  finding  that  be  ftiUed  to 
do  so. 

The  Judgment  is  tlieiFetore  afilrmed. 
Affirmed. 

HOXXOWAY  and  BANNER,  JJ^  concur. 


(«r  Hont  W) 

STATE  T.  TUDOR. 
(Supreme  Court  of  Montana.    April  1,  1918.) 

1.  Oahino  (S  79*)  — Criuinal  OnENBU  — 
Statutes— CoMSTBucTioN . 

Rev.  Codes,  $  8416,  punishing  any  person 
who  carries  on,  opens,  or  conducts  or  causes 
to  be  conducted,  or  operates  or  mni,  as  prin- 
cipal or  agent  any  game  of  chance  for  mon- 
ey, makes  it  a  crime  for  any  person  to  open, 
carry  on,  or  conduct  any  games  of  chance,  in- 
cludiog  those  who  act  as  agents  or  employes 
as  distinguished  from  mere  players. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  H  20^217;   Dec  Dig.  |  79.*] 

2.  Inoictuent  and  Infobmation  ({  120*)— 
infobmation— sufticienct— sukplusaob. 

An  Information,  alleging  that  accused  car- 
ried on,  opened,  caused  to  be  opened,  conduct- 
ed, caused  to  be  conducted,  operated,  and  ran. 
"as  owner  and  proprietor  thereof,"  a  game  of 
chance  for  money,  charges  a  violation  of  Bev. 
Codes,  {  8416,  punishing  gaming;  the  quoted 
words  being  surplusage  and  not  restricting  or 
enlarging  the  meaning  of  the  informatioo. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  InformaUon,  Cent  Dig.  (  315;  Dec.  Dig. 
I  120.*] 

8.  Indictmkmt  and  Infobuation  (i  196*)- 
Objections—Demcbbeb— Waiveb. 

The  purpose  of  Rev.  Codes,  S|  9157,  9200. 
9201,  9208,  providing  that  any  defect  in  mat- 
ter of  form  not  prejudicing  the  substantial 
right  of  accused  does  not  render  an  informa- 
tion inBufficient,  and  enumerating  the  objec- 
tions which  may  be  made  by  demurrer,  dis- 
tinctly specifying  the  grounds  of  objection,  is 
to  require  accused  to  raise  questions  touch- 
ing the  form  of  the  information,  not  going  to 


the  jnrisdictloo  of  the  court  or  the  sufficiency 
of  the  facts,  by  demurrer,  and  where  be  faDi 
to  do  so  the  objections  are  waived. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  loformatioa,  Cent  Dig.  H  828-63S;  Dee. 
Dig.  i  196.*] 

4.  CBiiaNAL  Law  (|  116S*)— Apps&i<— Qub- 

TIOMS  RBTIEWABLS. 

Where  counsel  for  accused,  all^inf  error 
in  rulings  on  evidence  sought  to  be  elicited  od 
cross-examination,  does  not  point  out  wherdn 
the  rulings  are  prejudicial,  the  court  on  appeal 
need  no\  make  a  detailed  examination  of  tka 
rulings  to  determine  whether  they  In  fact  are 
prejudidaL 

[Ed.  Notft. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  SOOO-809B;  Dec.  Dig.  f 
1163.*] 

5.  Cbiuinax.  Law  (|  1170%*)— EhmwncB- 

Pbbjddiciax.  Ebbob. 

Errors  in  rulings  on  the  cross-examina- 
tion of  state's  witnesses,  employed  by  third 
persons  to  detect  crimes  and  furnish  evidence, 
are  not  prejudicial  where  substandally  all  the 
pertinent  facta  were  brought  before  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  8t  3129-8135;  Dec  Dig.  | 
1170%.*] 

6.  Cbiuinai,  Law   (|  386*)— Coupbtksct— 
Deiectives— Dkcots. 

The  testimony  of  witnesses  employed  to 
detect  crimes  and  furnish  evidence  is  compe- 
tent though  they  acted  as  decoya,  takinc  i«rt 
in  the  criminal  transaction. 

[Ed,  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  SI  768,  87S;  Dec  Dig.  | 
386>] 

7.  Cbiminal  Law  (|  662*) —Appeal — Evi- 
dence—QuestI  on  FOB  JT7BT. 

A  conviction  sustained  by  the  testimoDy 
of  two  detectives  and  contradicted  by  the  tes- 
timony of  accused  and  a  third  person  wiD  not 
be  disturbed;  it  being  for  the  jury  to  ascer- 
tain tbe  facts. 

[Ed.  Note.— For  other  cases,  see  Gzimiual 
Igr^^Oent  Dig.  M  1253,  U^;  Dec  Dig.  I 

8.  CBimRAi.  Law  (|  804*)— IiisTBaonom— 

WBrrTEN  InSTBUCTIONS— WAIVBUt. 

Under  Rev.  Codes,  f  9271,  requhring  the 
Instructions  In  criminal  cases  to  be  in  writ* 
ing  and  filed,  the  court  must  submit  all  in- 
structions in  writing,  in  the  absence  of  a  waiv- 
er of  written  Instructions  hy  the  parties. 

[Ed.  Note. — For  other  cases,  sec  Criminal 
Law.  Cent  Dig.  |i  1948-1957;  Dec.  Dig.  | 
804.*] 

9.  Cbiminal  Law  (|  108S*)— Affkaxi— Bic- 

OBD. 

Where  the  record  on  appeal  Is  silent  on 
the  question  whether  the  instructions  were  re- 
duced to  writing,  except  the  heading  "Oral 
Instructions  of  the  Court  to  the  Jury,"  fol- 
lowed by  the  instructions,  and  contains  no  in- 
timation that  the  court  did  not  reduce  the  in- 
structions to  writing  as  required  by  statute, 
it  does  not  show  that  the  instructions  were 
oral,  and  the  assignment  of  accused's  counsel 
in  his  brief  to  the  effect  that  they  were  oral 
will  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2676,  274d-275L  2757. 
2766,  27S2-2802,  2S99;  Dec.  Dig.  S  106S.*] 

Appettl  from  District  Court,  OftUattai  Oomi- 
ty;  W.  R.  O.  Stewart,  Judge. 

Overton  Tador  was  convicted  <tf  gaming, 
and  he  appeals.  AfDrmed. 


•For  otlisr  oasea  sm  sam«  topio  and  ssctkm  NUHBBB  la  Dso.  Dig.  *  Am.  ZHg.  Kay*No.  Sstiw  *  Rsp'r  lactam 
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J.  L  Staats,  <tf  BoBetnan^  tot  am^Umt 
D.  M.  Kelly,  Att7>  OeiL/and  8.  P.  WObod, 
^Vsst.  Att7.  Qm-f  tot  the  State. 

BRANTLT,  C  J.  The  defendant  was 
<4wrged  by  information  by  tfae  county  attor- 
ney of  Qallatln  county  wltb  the  crime  of 
gaming,  as  fbllows:  "That  the  said  Overton 
Tndor.  In  the  dty  of  Boreman.  in  tho  county 
of  Gallatin,  state  of  Montana,  on  or  about 
the  iBt  day  of  Nomnber,  A  D.  1911,  •  •  • 
did  then  and  there  wlUfnlly  and  nnlawfully 
carry  on,  open  and  cauae  to  be  open,  con- 
duct and  cause  to  be  conducted,  operate  and 
run,  as  owner  and  proprietor  thereof,  a  cer- 
tain gambling  game,  or  game  of  chance,  com- 
monly called  studhorse  pokv,  then  and  there 
iriayed  with  cards  for  mon^,  die<SE8  and 
r^reeentatlTes  of  Talue,"  etc  He  was  found 
guilty  and  sentenced  to  pay  a  fine  of  $000 
and  to  undei^  Imprisonment  In  the  county 
Jail  for  a  term  of  serea  months  and  until 
the  fine  should  be  paid-  This  ai^teal  la  from 
the  Judgment  The  cause  was  submitted  np- 
on  briefs,  without  oral  argument 

[1,2]  1.  The  contention  Is  made  that  the 
court  arred  In  orernillng  defendant's  demur- 
rer to  the  Information.  The  grounds  of  the 
demurrer  are  (1)  that  the  facts  alleged  do 
not  constitute  a  pubUc  offense^  and  &)  that 
they  are  not  stated  in  ordinary  and  concise 
language  In  such  manner  as  to  enable  a  per- 
son of  ordinary  understanding  to  know  what 
la  Intended.  Bectton  8416,  fievlsed  Codes,  de- 
dares:  "Any  person  who  carries  on,  opens  or 
causes  to  be  opened,  or  who  conducts  or 
causes  to  be  conducted,  or  operates  or  runs, 
as  principal,  agent  or  employ^,  any  game  of 
•  *  •  studhorse  poker  •  •  •  or  any 
{i^ame  of  ctiance  played  with  cards  *  *  • 
for  mou^,  checks,  etc..  Is  punishable  by  a 
fine,"  etc  Ita  purpose  la  to  declare  it  a 
crime  for  any  person  to  op«i,  carry  on,  or 
conduct  any  of  the  games  enumerated,  In- 
cluding those  who  act  for  blm  as  his  agents 
or  employes,  as  distinguished  from  mere  play- 
era.  The  charge  In  the  Information  does  not 
pursue  accurately  the  language  employed  In 
the  statute;  nevertheless  the  allegation  that 
the  defeDdant  did  carry  on,  conduct  and 
cause  to  be  conducted  the  game  mentioned,  is 
sufficient  to  charge  him  with  the  offense. 
State  v.  Wakely,  43  Mont  427,  117  Pac  95. 
The  expression  "as  owner  and  proprietor 
thereor*  does  not  clearly  convey  the  meaning 
of  the  pleader.  By  the  use  of  It  he  evidently 
Intended  to  state  definitely  the  relation  of  the 
defendant  to  the  game  to  be  that  of  principal 
or  chief  actor,  but  Its  presence  does  not  affect 
the  sofflciency  of  the  charge.  It  may  be  re- 
jected as  surplusage  because  It  does  not  re- 
strict or  enlai^  the  scope  or  meaning  of  the 
Information. 

[3]  Section  9200,  Revised  Codes,  enumerates 
the  objections  which  may  be  made  by  demur- 
rer to  the  Indictment  or  Information.  Among 
them  la  the  one  sought  to  be  availed  of  by 
the  aecond  ground  laid  In  the  demurrer  here. 


If  It  be  conoediBd  that  the  ezpiesshm  in  gues- 
tl<Hi  renders  ttie  i^eadlng  uncertain  or  indef- 
inite the  def^dant  Is  not  in  position  to 
take  advantage  of  It  because  he  does  not 
specify  the  particular  ground  of  Us  objec- 
tion. Seetitm  provides  that  the  denmr- 
rer  "must  distinctly  t^edfy  the  grounds  of 
ol^ection  to  the  indictment  or  informatltni, 
or  It  must  be  disregarded."  SecUon  9208 
proTl.dea:  "When  the  ol^ectlaiB  mentioned  In 
section  0200  appear  on  the  face  of  the  indict- 
ment or  information,  theg'  can  only  be  taken 
by  demurrer,  except  that  Uie  objection  to 
the  Jurisdiction  of  the  court  over  the  subject 
of  the  indlctmokt  or  intormathm,  or  that  the 
facta  stated  do  not  conatltnte  a  public  offense, 
may  be  taken  at  the  trial,  under  the  j^aa  of 
not  guilty,  or  after  the  trial,  in  arrest  of 
judgmtfit"  SectlWL  9157  declares:  "No  In- 
dictment or  Information  la  Inanfflclent,  nor 
can  the  trial,  Judgmmt  or  other  proceedlngB 
thereon  be  affected  by  reason  of  any  defect 
or  Imperfection  in  matter  of  form  whidi 
does  not  trad  to  the  preJndlM  of  a  anbatazt- 
tlal  right  of  the  deCandant  upon  its  merits." 
The  purpose  of  theae  provlMona  la  to  require 
the  defendant  to  ralae  all  questions  touching 
the  form  of  the  dtaiga  made  against  him,  not 
going  to  the  Jurisdiction  of  the  court  or  the 
sufficlaicy  of  the  facts,  by  doonrrer,  and  if 
he  fails  to  do  so,  be  must  be  coaduidTely  pre- 
sumed to  have  waived  them.  Peoide  t.  Mat- 
uszewakl.  138  GaL  636,  71  Fac.  701. 

[4]  2.  Aaalgnmenta  of  error  from  3  to  16, 
inclusive,  relate  to  rulings  of  the  oourt  upon 
the  competency  and  materiality  of  evidence 
sought  to  be  elicited  ttom  the  state'a  wit* 
nesses  Zimmerman  and  Kelly,  upon  a  cross- 
examination.  Since  counsel  for  defendant, 
though  aUeging  error  In  all  of  these  rulings, 
does  not  undertake  to  ptdnt  out  wherein  they 
were  prejudidal,  we  do  not  think  it  is  in- 
cumbent upon  ns  to  nutke  a  critical  detailed 
examioatlon  of  them,  to  detwmlne  whether 
they  Id  fact  wrought  prejudice.  Such  exam- 
ination as  we  have  been  able  to  make,  bow- 
ever,  without  the  assistance  of  either  oral  or 
printed  argument,  leads  us  to  the  conclusion 
that  the  substantial  rights  of  the  defendant 
were  not  prejudiced. 

[B]  As  In  the  case  of  State  v.  Wak^y,  su- 
pra, the  two  witnesses  upon  whose  teatlmiHiy 
the  state  relied  for  conviction  were  detee^ 
tivea.  Th^  were  employed  by  some  person 
or  persons  residing  In  Gallatin  county  to 
detect  violations  of  the  statute  prohibit- 
ing gaming  and  other  offenses,  and  to  fur* 
nteh  evidence  to  convict  the  guilty  parties. 
They  testlhed  that  they  were  invited  to 
take  part  In  a  game  of  stud  poker  which 
was  being  carried  on  by  the  defendant 
in  the  city  of  Bozeman;  the  players  pur- 
chasing checks  from  him  and  settling  th^ 
balances  with  him  at  the  close  of  the  game. 
On  cross-examiQatlon  they  were  questioned 
as  to  who  employed  them ;  what  compensa- 
tion they  received ;  who  paid  it ;  the  sources 
from  which  they  obtained  expenae  money,  in- 
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cludins  the  amoQDts  they  used  In  the  game; 
what  reports  they  made  to  any  local  officer 
or  dtizeu;  and  other  similar  matters.  Upon 
objection  by  the  cotml?  attorney  most  of 
these  inqalrles  were  excluded ;  but  in  so  far 
as  it  was  material  as  reflecting  upon  the 
character  of  the  witnesses  or  their  credibil- 
ity— it  was  not  material  for  any  other  pur- 
pose— snflBdent  of  the  information  sought 
found  its  way  into  the  possession  of  the  Jury 
during  the  course  of  the  cross-examlnatlou', 
to  enable  them  to  form  a  clear  Judgment  as 
to  whether  the  witnesses  were  entitled  to 
credit  We  think  the  court  committed  tech- 
nical error  In  some  of  the  rulings,  but  we 
think  substantially  all  the  pertinent  facts 
WCTe  bicought  out  TSierefore  It  does  not  ap- 
pear that  the  defendant  sufFered  prejudice. 

[I,  7]  3.  Contention  Is  made  that  the  court 
erred  in  refaaiiig  to  direct  the  Jury  to  ac- 
quit the  defendant  because  the  testimony  of 
Zimmerman  and  Kelly  was  unworthy  of 
credit  It  l8  argued  that  while  ttiey  were 
acting  under  the  guise  of  detectlTes  they 
were  committing  unlawful  acts,  and  hence 
that  their  testimony  was  so  far  impeached 
that  the  court  should  have  disregarded  it  as 
of  no  evidentiary  value.  This  point  is  dis- 
posed of  by  the  discussion  in  State  t.  Wake- 
ly,  supra.  The  evidence  was  competent  even 
though  the  witnesses  did  act  as  decoys,  tak- 
ing part  in  the  transaction  which  Itself  was 
criminal;  and  the  cases  are  numerous  in 
which  convictions  on  this  character  of  evi- 
dence have  been  sustained.  In  re  Wellcome, 
23'  Mont  460,  Sd  Paa  445,  and  cases  dted. 
Though  the  defendant  and  one  witness  who 
was  present  when  the  game  is  said  to  have 
beoi  played  denied  that  there  was  any  game 
opened  or  played,  It  was  for  the  Jury  to  as- 
certain the  truth  from  the  evidence  snidi  as 
it  was. 

4.  The  motion  In  arrest  of  Judgment  was 
properly  denied.  Tlie  contentions  of  counsel 
in  this  connection  are  the  same  as  those 
urged  against  the  action  of  "tiie  court  In  ora- 
ruling  the  demurrer.  Th^  have  already 
beesi  disposed  ot 

[I]  B.  It  Is  argued  that  the  court  com- 
mitted gross  error  in  delivering  Its  liutnic- 
tloni  to  the  Jury  orally  instead  of  In  writ 
log.  In  oonslderbig  this  subject  In  Stato  t. 
riBher,  28  Mont  640,  60  Pac.  919,  this  court 
held  thht  section  2070,  Penal  Code  of  1896, 
made  It  obligatory  upon  the  Mai  court  In 
a  crlmtnal  case  to  dtflver  Its  instmcttons  In 


writing,  and  the  defendant  In  that  case  was 
awarded  a  new  trial  because  of  the  failure 
of  the  court  to  observe  .the  requirement  of 
the  statute.  This  section,  as  amended  by 
the  act  approved  March  4,  1907  (Laws  10th 
Sess.  c.  82),  appears  in  the  Revised  Codes 
as  section  0271.  The  provision  of  the  old 
section  touching  the  mode  of  instructing  tbe 
Jury  was  not  changed,  however,  by  the 
amendment  The  old  section  also  prohibited 
comment  by  the  court  upon  the  InstructlonB 
unless  by  the  consent  of  the  parties.  The 
amended  section  contains  no  provision  on 
tills  subject  It  was  further  held.  In  eiteet, 
in  State  v.  Fisher,  that  mere  silence  of  the 
parties  was  not  sufficient  to  Justly  the  court 
In  disr^rding  the  injunction  of  the  stat- 
ute, and  that  nothing  short  of  a  formal  con- 
sent was  sufficient.  Whether  this  require- 
ment Is  to  be  deemed  affected  by  ftxe  omis- 
sion from  the  later  section  of  the  provlsdou 
last  mentioned,  we  need  not  inquire.  It  is 
sufficient  to  say  that  the  necessity  to  observe 
the  mandate  of  the  statute  as  constrned  Id 
State  V.  Fisher,  to  submit  all  lnstraeti(Hi8 
in  writing  Is,  we  think,  In  the  absence  of  a 
waiver  of  the  parties,  still  Imperative. 

[9]  The  record  In  this  case,  however,  is  not 
sufficient  to  disclose  what  occurred  in  the 
district  court  Whether  the  court  dellToed 
the  instructions  orally  or  in  writing  does  not 
appear.  True,  th^  Instructions  found  In  the 
record  appear  under  the  titie,  "Oral  Instruc- 
tions of  the  Court  to  the  Jury."  Otherwise 
the  record  la  silent  There  la  no  enseiitlon 
or  other  intimation  that  the  court  violated 
the  statute.  The  only  definite  Informatliw 
conveyed  is  by  the  asdgnmait  of  counsel 
In  ids  brief.  Under  these  drcmnstances, 
there  being  no  complaint  that  there  la  error 
In  any  of  the  instructions  as  dellmed,  we 
are  not  disposed  to  reverse  th6'  Judgment.  If 
counsel  In  any  case  desire  this  court  to  re- 
view the  action  of  the  trial  court  wlUi  refer- 
ence to  any  matter  occurring  during  a  trial, 
it  Is  Incumbent  upon  them  to  cause  to  ap- 
pear deflidtely  In  flte  record  the  taetB  and 
circumstances  characterizing  the  action.  We 
cannot  act  upon  bare  Inferences  or  statonents 
ot  counsel  fm  wliidi  we  can  And  no  sub- 
stantial support  in  the  disclosures  made  by 
the  authenticated  record. 

The  Judgment  is  affirmed. 

Affirmed. 

HOUiOWAT  and  8ANNSIR,  33.,  concur. 
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MOORB  T.  BDOTE  ELEOTRIO  ET.  00. 

(Snpzeme  Coart  of  Montana.   Ai^ll  5,  1813.) 

1.  New  Tksax.  (|  123*)— Nonci  or  MonoN— 
"Minutes  or  the  Cotrw." 

A  notice  of  intention  to  more  for  a  new 
trial,  reciting  that  it  would  be  baaed  upon  a 
bill  of  exceptions  and  upon  the  "pleadings,  pa- 
pers, minates,  files,  and  records  of  said  cause," 
was  lofBcient  to  support  a  motion  on  the  min- 
utes of  the  coort,  since,  while  it  did  not  follow 
the  statutory  lanifuage,  the  word  "minutes" 
was  obviouBi;  used  in  connection  with  the 
phrase  "of  said  cause" ;  and  "minutes  of  the 
court,"  aa  used  in  the  statute,  means  the  mia- 
atei  of  the  court  in  that  particular  cause,  and 
contemplates  that  the  trial  court  may  take  in- 
to consideration  all  the  pleadings,  records, 
minute  entries,  etc 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  276-381;  Deo.  Dig.  1  123.* 

For  other  definitioiu,  ■••  Words  and  Phrassi, 
voL  0,  p.  4628.] 

2.  New  Tbiai,  (t  131*)— Honoir  on  Bizi  or 
DxcBpnons  ob  Mihutbs. 

Coder  Rev.  Codes,  1  679S,  jnroTidlng  Oat 
when  an  application  for  a  new  trial  is  made 
for  any  other  caose  than  those  previoariy  speci- 
fied it  may  be  made  at  the  option  of  the  moving 
party,  either  tkkmi  the  minates  of  the  court  or 
upon  a  bill  of  exceptions,  a  party  is  not  re- 
quired to  make  his  motion  upon  all  of  sndi 
grounds  either  apon  the  minutes  or  bill  of  ex- 
ceptions, bat  may  move  upon  one  ground  upon 
the  minutes  and  another  ground  on  the  bill  of 
ezce^ions. 

[Bd.  Nots.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  263-269;  Dee.  Dig.  |  181.*] 

3.  Appku.  asd  BJuob  (I  933*)— Rbvibw— 

PSEStJKFnONB. 

Where  the  notice  of  intention  to  move  for 
a  new  trial  recited  that  It  would  he  based  upon 
a  bill  of  exceptions  and  upon  the  pleadings,  pa- 
pers, miantes,  files,  and  records,  and  on  afida- 
▼its,  and  the  record  tailed  to  show  whether  the 
motion  on  the  grounds  of  the  insufBciency  of 
tbe  evidence,  and  that  the  verdict  was  against 
the  law,  was  made  on  a  bill  of  exceptions  or  on 
the  minutes,  ft  woold  be  presomed  that  the  or- 
der granting  a  new  trial  was  on  the  minutes, 
suice  the  action  of  the  court  is  presumed  to  be 
regular,  and  the  burden  of  showing  error  la  on 
the  appellant 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Gent  Dig.  ff  342S,  3426^  8772-3776; 
Dec  big.  I  988.*]  "  ' 

Appeal  from  District  Court,  Silver  Bow 
County ;  Jeremiah  J.  Lj-nch,  Judge. 

Action  by  Patrick  J.  Moore  against  the 
Bntte  Electric  Railway  Company  and  an- 
other. From  an  order  granting  a  new  trial 
aftcc  verdict  and  Judgment  for  defendants, 
th^  appeaL  AfBrmed. 

Geoi^  P.  Sbelton,  Peter  Breen,  F^ed  J.  For- 
man,  and  A.  J.  Vexbegva,  all  of  Butte,  for 
aroellants.  McGafCery  ft  Tyler  and  B.  E. 
Wbeeler,  all  of  Bntte,  for  rflspondent 


SANNER,  J.  In  this  action  the  verdict 
of  the  ]nry  and  Judgment  thereon  were  for 
the  defendants.  Thereafter  the  plalntlfC 
filed  his  notice  of  Intention  to  move  for  new 


trial,  and^  later  his  motion  was  bea^d  and 
granted.  This  appeal  is  from  the  order  of 
the  district  court  granting  said  moUon. 

The  Dotlce  of  intention  to  move  for  a  new 
trial  specifies  seven  grounds,  to  wit,  irregu- 
larities in  the  proceedings  by  which  plaintiff 
was  prevented' from  having  a  fair  and  impar- 
tial trial,  misconduct  of  the  Jury,  accident 
and  surprise,  newly  discovered  evidence,  In- 
sufflclency  of  the  evidence  to  Justify  the  ver- 
dict, that  the  verdict  Is  against  the  law,  and 
errors  of  law.  The  notice  recites:  "This 
motion  for  a  new  trial  will  be  hased  upon  a 
bill  of  exertions  to  be  lierelnafter  prepared 
and  served  upon  yon,  and  upon  the  pleadings, 
papers,  minutes,  files,  and  records  of  said 
cause,  and  upon  affidavits  to  be  hereinafter 
served."  Tlu  transcript  on  aiq^eal,  aa  filed 
in  this  court,  doee  not  preteiHl  to  be  a  com- 
plete record  of  ttte  prooeedlngi  below,  and 
it  doee  not  emtain  anything  to  put  the  trltf 
court  In  error  In  granting  the  mi^n  for  new 
tzial,  if  tile  motion  was,  or  could  have  been, 
presented  "upon  the  minutes  of  the  court" 

[1]  As  we  undwstSttd  the  appellants'  con- 
tention. It  is  that  the  motion  for  nev  trial 
coold  not  have  been  presented  upon  the  urin- 
ates of  tiie  court  for  two  reasons:  (1)  The 
notice  of  Intentktt  does  not  state  that  the 
motion  will  be  made  upon  the  minutes  of 
the  court;  that  the  word  "minutes"  in  the 
notice  does  not  mean  "minutes  of  said 
cause,**  and  that  "minutes  of  said  cause"  is 
not' "minutes  of  the  court;"  and  (2)  that  as 
to  the  ground,  errors  of  law,  the  plaintiff 
having  elected  to  cover  this  In  a  bill  of  ex- 
ceptions, "he  could  not  under  any  circnm- 
stanoee  move  for  a  new  trial  upon  the  min- 
utes of  the  court"  This  Is  entirely  too 
tectmicaL  The  word  "minutes"  is  used  in 
the  notice  In  obvious  connection  with  the 
phrase  "of  said  cause,"  and  means  "minutes 
of  said  canse."  The  term  "minutes  of  the 
court,"  as  used  in  the  statute,  means,  of 
course,  the  mtnntes  of  the  court  In  the  par- 
ticular cause,  and  contemplates  that,  "upon 
a  motion  for  a  new  trial  made  upon  the  min- 
utes of  the  court,  the  trial  court  may  taVe 
Into  consideration  all  the  pleadings,  records, 
minute  entries,  and  the  evidence  offered  at 
the  trial,  and.  from  the  entire  case  thus  pre- 
sented, determine  the  motion."  (State  ex  reL 
Cohn  V.  IMstrict  Court,  38  Mont  125,  99  Pac. 
141) ;  the  phrase,  "pleadings,  papers,  min- 
utes, flies  and  records  of  said  cause,"  as  used 
in  the  notice,  can  mean  nothing  else  than 
the  minutes  of  the  court,  as  above  defined. 
So  that,  although  the  notice  of  intention  be- 
fore us  illustrates  an  unhappy  tendency  to 
depart  from  the  statutory  language,  which, 
In  matters  of  this  kind.  Is  much  to  be  pre- 
ferred, yet  It  gave  the  same  Information 
that  the  statute  Intends  should  be  given,  and 
It  was,  as  to  all  purposes  now  considered, 
substantially  equivalent. 
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[2]  nie  second  crlUdairi  Is  founded  upon 
^he  fotlowlDg  language  of  the  statute:  "For 
any  other  cause  It  may  he  made,  at  the  op- 
tion of  the  moTlng  party,  either  upon  the 
minutes  of  the  court  or  upon  a  hUI  of  ex- 
ceptions." Section  6795,  Rev.  Codes.  This  fa 
supi>osed  by  appellants  to.  mean,  not  only 
that  if  a  party  move  for  a  new  trial  for  er- 
rors of  law  he  must  do  so  upon  either  the 
minutes  ci  the  court  or  a  bill  of  exceptions, 
and  not  upon  both,  but  also  that  If  he  bare 
two  grounds,  sucfa  as  errors  of , law  and  In- 
Baffldency  of  the  erldence,  he  may  not  choose 
<me  method  for  tbe  first  and  the  other  for 
the  second.  That  constmctloa  Is  erroneous, 
as  this  court  has  Indicated  on  several  oc- 
casions. Qamer  j.  Qlenn,  8  Hont  871,  20 
Pac.  664 ;  Sandoi  r.  Northern  Pac.  By.  Co., 
89  Hont  209,  102  Pac.  145;  Cummlngs  t. 
Reins  Oopper  Co.,  40  Hont  699,  lOT  Pac.  004. 

[3]  The  record  ha«  discloses  that  on  tats 
motion  for  new  trial  the  plaintifl  presented 
affidarlts  in  support  of  his  daims  of  mls- 
ocmdnct  of  the  jury  and  newly  dl8coT«red 
erldence,  and  that  as  to  Irr^IaritleB  and 
certain  errors  <a  law  be  presented  a  bill  of 
exceptions  (  bat  as  to  the  ground  of  Insnffi- 
dttiCT  of  tlie  erldence,  and  that  the  verdict 
Is  against  Oie  law — grounds  of  motion  re- 
viewable upon  the  minutes  of  the  court— 
we  are  not  adrlsed  what  the  course  of  pro- 
ceeding was.  The  sitnation  la  thos  precisely 
similar  to  that  in  Sandoi  t.  Northern  Pacif- 
ic Ry.  Co.*  supra,  in  which  this  court  said: 
■The  district  court  has  general  Jurisdiction 
to  grant  new  trtala,  and  the  action  that 
court  la  presumed  to  be  regular.  •  •  * 
Under  the  law  relating  tA  motions  for  new 
trials  in  force  at  the  date  of  ttae  proceedings, 
snehr  motion  could  be  made  and  granted  on 
the  minutea  of  the  court  *  *  *  As  the 
notice  of  Intention  to  more  tor  a  new  trial 
recited  that  the  motion  would  be  made  on  tbe 
minutes  of  the  court  and  there  la  nothing  to 
Indicate  that  the  order  was  not  baaed  upon 
tiie  minutes,  we  cannot  aay  that  tiie  court 
acted  entirely  up«i  the  bill  of  exoeptiona.  It 
may  be  that  tlie  Mil  was  not  considered  by 
the  district  court,  but  tiuit  Ibe  order  was 
baaed  mUrely  on  what  was  dlsdosed  by  the 
mlnutea.  •  •  •  The  burden  Is  on  tbe  ap- 
pellant to  show  that  tbe  district  court  was 
not  warranted  in  granting  tbe  motion  for  a 
new  trial,  eltber  on  tiie  bill  ffit  exceptions 
or  the  mlnutea  of  tbe  court  •  •   •  " 

No  useful  purpose  would  be  served  by  de- 
tominlng  whether  any  tit  the  particular 
matters  set  forth  In  the  transcript  was  suffl* 
dent  to  Justify  the  action  of  tbe  trial  court; 
for,  tbe  appellant  having  failed  to  show  that 
It  was  unwarranted,  the  order  granting  plain- 
tiff's  motlra  for  new  trial  must  be  affirmed. 

Affirmed. 

BELANTLY,  Q  J.,  and  HOLLOWAT,  J.. 

concnr. 


BEPOBTBB  (Utah 

(43  ntali,  W) 
SAI/r  LAKE  CITT  t.  DORAN. 

(Supreme  Court  of  Utah.    Harch  31,  1913. 
Behearing  Denied  AprU  21.  1913.) 

1.  Gauinq  (|  68*)  — Oaublino  Devices— 

St  ATDTES— CONSTRUcnO  M. 

Comp.  Laws  1907,  I  4261,  as  amended  by 
LaWB  1911,  c  134,  proTides  that  every  person 
who  deaJfl,  or  carries  on,  opens,  or  causes  to  be 
opened,  or  who  conducts  any  same  of  faro, 
monte,  roulette,  lansquenet;  ronge  et  nolr,  ron- 
do, "or  any  same  pujed  with  cards,  dice,  or 
any  other  device,"  for  money,  checks,  credit,  or 
other  representative  of  value,  shall  be  deemed 
gailty  of  a  felony.  Held,  that  tbe  maxim  "ejoa- 
dem  generis"  was  not  applicable  to  sucb  sec- 
tion, and  that  the  phrase  "or  any  other  game 
played  with  cards,  dice,  or  any  other  device" 
was  not  limited  by  tbe  preceding^  games  sped- 
fied,  and  hence  the  statute  prohibited  the  op- 
eration of  slot  machines  as  a  means  of  aellUig 
goods,  whereby  trade  was  stimolated  by  the 
hope  that  tbe  cnatomer,  by  producing  certain 
card  combinations  on  the  machine,  would  in- 
crease the  quantity  of  merchandise  tbait  he 
could  purchase  (or  money  depo8ited.t 

[Ed.  Note. — Pot  other  cases,  see  Gaming, 
Cent  Dig.  II  140-162.  164,  165;  Dec.  Dig.  | 

05.  *] 

2.  GAUine  (|  68* )— Slot  UAOHins— "Oam- 

BLING." 

The  nse  of  a  slot  madtioe  by  a  merchant 
to  stimulate  trade  pursuant  to  a  scheme  by 
which  the  purchaser  was  given  die  value  of  his 
money  deposited  in  the  mactiiae  in  any  event, 
but  in  doing  so  had  a  chance  of  obtaining  from 
twice  to  a  hundredfold  the  valae  in  goods  of 
what  he  could  buy  for  tbe  money  dep«Mited,  ia 
case  the  machine  showed  certain  card  eomiii- 
nations,  constitnted  "gambling." 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  ||  140-162,  164,  166;  Dee^  Dig.  | 
68.* 

For  other  definitions,  see  Words  and  Phrase^ 
ToL  4,  pp.  3023-S028;  yoL  8,  p.  T66&] 

8.  Gahzho  (I  68*)— Oavbuho  Dsncu— Sdf- 

PBBSSIOIt-^ATOTES. 

A  slot  machine  used  by  a  mereliant  to 
stimulate  trade,  under  a  scheme  by  whidi  Ae 
customer,  by  depositing  money  in  the  machine, 
is  bound  in  any  event  to  get  the  value  In  mer- 
chandise of  the  money  deposited,  and  may  in 
additiotu  by  producing  certain  card  combina- 
tlons,  obtain  very  much  more,  la  within  G<HBp. 
Laws  1007,  I  206.  subd.  40,  providing  that  the 
authorities  of  cities  of  a  certain  dass  shaU 
have  power  to  suppress  and  prohibit  gambling, 
lotteries,  and  all  fraudulent  devices  and  prac- 
tices, and  all  kinds  of  gaming  played  at  dice, 
cards,  or  other  games  of  chance. 

[Ed.  Note. — For  other  caaea,  see  Gaming, 
Cent  Dig.  ii  140-162,  164,  165;  Dee.  DigTl 
68.*] 

4.  HUinCIPAL  COBPOBATIONS  (|  S80*}— 8UF- 
PBE88ION  OF  OAMINO— POWBB  OW  CiTm. 

The  power  of  dty  authorities  conferred  by 
Comp.  Laws  1007,  S  206,  subd,  40,  to  suppress 
all  kinds  of  gaming,  playing  at  dice,  cards,  and 
other  games  of  chance,  ia  not  limited  to  the 
suppression  qf  the  preciae  games  mmtioned  in 
section  4261,  as  amended  by  Iawb  1911,  e. 
184. 

[Ed.  Note. — For  other  cases,  see  Hanicipal 

Corporations,  Cent.  Dig.  |{  2354,  2361-23*7; 
Dec.  Dig.  8  590.*] 

6.  Gamiho  (I  68*)  —  FoBUs  or  OAHBUiro  — 

LBOAI.lZATIOir-~O0N8TlTUTI0N. 

Under  Const,  art  6,  |  28.  provldbig  that 

the  Legislature  shaU  not  authorize  any  game 
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of  chance,  lottery,  or  gift  eoterprise,  onder  any 
pretense,  or  for  any  purpose,  the  Ijegislalnre 
cannot,  under  any  circumstances,  legalize  any 
form  of  gambling  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Gaming,' 
Cent  Dig.  |  120;  Dec.  Dig.  f  63.*] 

6.  MUNICIFAL  COBPOBATIOnS  (|  BM*)  — DE- 
VICES—Sl«T  MACHinn. 

An  ordinance  of  Salt  Lake  City  making  it 
unlawful  for  any  person  to  use  within  the  cl^ 
any  clock,  slot,  or  card  machines  on  which 
money  is  staked,  or  any  commodity,  merchan- 
dise, or  other  valaable  Uiing  is  hasarded,  or  as 
the  result  of  the  operation  of  which  any  mer- 
chandise or  thing  of  value  li  obtained,  Indndes 
a  slot  machine  used  by  a  merchant  to  stimulate 
sales,  notwithstanding  the  customer  was  given 
the  value  of  his  money  deposited  in  the  ma- 
chine In  merchandise  In  any  event. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Gent  Dig.  i|  1316-1320,  1327, 
mS:  DecTDig.  |  BM.*! 

7.  MuiaCIPAL  COBPOBATIOHB    (S  BM*)— SLOT 

MACHiinE&— CiTT  Obdinancxs. 

Such  ordinance  did  not  prohibit  tiie  use  of 
slot  machines  for  an  innocent  and  harmless 
purpose,  not  amounting  to  gambling,  and  was 
therefore  not  invalid  on  that  ground. 

[Ed.  Note. — For  otber  cases,  see  Municipal 
GoTporatioDB,  Cent  Dht.  H  1316-1320,  1327, 
1S28;  Dec.  Dig.  |  CM.*T 

Appeal  from  District  Court.  Salt  Lake 
Oonnty;  T.  0,  Loofbonrow,  Judge. 

B.  F.  Doran  was  convicted  of  violating  a 
gambling  ordinance  of  Salt  Lake  City,  and 
be  appeals.  Affirmed. 

Powers  &  M&rioneanx,  of  Salt  Lake  City, 
for  appellant  H.  J.  Dlnlnny  and  Aaron  My- 
ers, both  of  Salt  Lake  City,  for  respondent 

FBICK,  J.  Appellant  was  convicted  In  the 
city  court  of  Salt  Lake  City,  and,  upon  ap- 
peal to  the  district  court  of  Salt  Lake  coun- 
ty, was  again  convicted  for  the  violation  of 
a  certain  ordinance  of  said  .city.  The  ap- 
peal to  this  court  is  based  upon  the  claim 
that,  for  the  reasons  hereinafter  stated,  the 
ordinance  In  question  is  Invalid.  The  por- 
tions of  the  ordinance  that  are  deemed  ma- 
terial are  as  follows: 

"Section  1.  All  gambling  and  gaming  of  ev- 
ery kind  and  description,  by  playing  at  cards, 
dice,  faro,  roalette,  keno,  [>oker,  slot  ma- 
chines, devices  known  as  trade  machines,  or 
any  like  machines  or  devices  by  whatever 
name  known,  or  any  other  contrivance  or  de- 
vice by  or  which  money,  merchandise  or  oth- 
er thing  of  valne  may  be  staked,  bet  or  haz- 
arded, won  or  lost,  upon  chance,  or  at  any 
other  game  or  scheme  of  chance  whatever, 
•  *  •  for  money  or  other  property  or 
thing  of  valne  within  Salt  Lake  City,  la  here- 
by declared  to  be  nnlawfnl. 

**••*• 

"Sec.  6.  It  shall  be  unlawful  for  any  per- 
son to  keep  or  maintain  any  slot  machine,  or 
trade  machine,  or  any  like  machine  or  de- 
vice, for  the  purpose  of  suffering  or  per- 
mitting other  persons  to  play  at  or  with  the 
same  for  money  or  anything  of  valne. 

"Sec.  7.  It  shall  be  unlawful  for  any  per- 
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son,  either  as  owner,  lessee,  agent,  emidoy^ 
mortgagee,  or  otherwise,  to  operate,  kec^ 
maintain,  rent,  use,  or  conduct,  within  the 
City  of  Salt  Lake,  any  clock,  tape,  slot, 
trades  or  card  machines,  or  any  other  ma- 
chine, contrivance  or  device  upon  which  mon- 
ey is  staked  or  hazarded  upon  chance,  or  In- 
to which  money  la  paid,  deposited  or  played, 
upon  chance,  or  upon  the  result  of  the  action 
of  which,  money  or  any  commodity  or  mer- 
chandise, or  any  other  article  or  thing  of 
valne  is  staked,  baaarded,  won  or  lost  upon 
chance. 

"Sec.  8.  It  shall  be  unlawful  for  any  per- 
son, either  as  owner,  leasee,  agent,  employe, 
mortgagee  or  otherwise,  to  operate,  keep, 
maintain,  rent,  use  or  conduct  within  the  city 
of  Salt  Lake,  any  machine,  contrivance,  ap- 
pliance or  mechanical  device  upon  the  reanlt 
of  the  action  of  wliich  money  or  any  com- 
modity, merchandise  or  other  ralnable  thing 
is  staked  or  hazarded,  and  which  is  opiat- 
ed or  played  by  placing  or  d^sltlng  there- 
in any  coins,  substitutes  for  coins,  checks, 
alngs,  balls  or  otber  article  or  devlcet  <w  In 
any  otber  manner,  and  by  means  of  the  ac- 
tion whereof,  or  as  a  result  of  the  operation 
of  which,  any  merchandise,  money,  repre- 
sentative or  article  of  value,  check  or  token 
redeemable  In,  or  exchangeable  for  money, 
or  any  other  thing  of  value  Is  won  or  lost, 
or  taken  from  or  obtained  from  such  ma- 
chine, when  the  result  of  the  action  or  op- 
eration of  such  machine,  contrivance,  appU- 
ance  or  mechanical  device  Is  dependent  upon 
haaard  or  chance." 

The  ordinance  became  effiBctlTe  March  1. 
1912,  and  for  each  violation  therectf  Imposes 
a  fine  not  exceeding  fSO  oi  Imprisonment  not 
eneedlng  SO  days  In  the  city  Jail,  or  both 
such  fine  and  Imivlsonment 

The  complaint  filed  against  appellant  was 
based  on  sectlona  T  and  8  of  said  ordinance, 
which  sections  we  have  given  In  full.  The 
material  part  of  the  complaint  la  as  follows: 
That  on  the  16tb  day  of  Mardi,  1912,  appe- 
lant, In  a  certain  room  In  Salt  Lake  City, 
did  *^lawfttlly  keep,  maintain,  use,  and  con- 
duct five  certain  nuuSUnes,  known  as  trade 
or  card  machines,  being  tb&&  and  there  con- 
trivances and  devlees  into  which  money  was 
and  Is  paid,  d^ixmlted,  and  played  upon 
chance,  and,  upon  the  r«ult  of  the  action  of 
said  machines,  cigars  and  merchandise,  th«i 
and  there  <tf  valne,  was  staked,  hazarded, 
and  won  or  lost  upon  chance,  which  said 
trades  machines  then  and  there  were  gam- 
bling and  gaming  devices,  contrary  to  the 
provisions  of  an  ordinance  of  said  city  to 
prohibit  gambling  and  gaming  enacted  by  the 
honorable  board  of  commissioners  of  said  city 
and  In  force  on  and  after  March  1,  A.  D. 
1912." 

The  case  was  submitted  to  the  district 
court  upon  an  agreed  statement  of  facts 
:  which  are  substantially  as  follows :  That,  at 
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the  time  the  complaint  was  filed,  appellant 
was  the  owner  of  a  certain  bar  and  cigar 
stand  in  Salt  Lake  City ;  that  he  was  at  that 
time  engaged  in  the  retail  liquor  and  cigar 
business,  and  in  connection  therewith  "kept, 
maintained,  used,  and  operated  five  ma- 
chines, known  as  trade  or  card  machines," 
Id  the  Interior  of  which  there  was  a  contriv- 
ance consisting  of  five  wheels  or  cylinders 
about  one  inch  wide,  all  of  which  revolved 
upon  Independent  axes ;  that  upon  each  one 
of  said  wheels  or  cylinders  are  fastened  11 
small  playing  cards,  making  55  In  all,  being 
three  cards  in  excess  of  a  common  deck  of 
playing  cards;  that  said  wheels  and  cards 
are  In  a  small  box  or  cabinet  of  which  only 
a  certain  space  Is  open  through  which  a 
certain  number  of  the  cards  are  visible  when 
the  wheels  stop  revolving;  that,  in  case  a 
nickel  Is  dropped  Into  a  certain  slot  of  said 
cabinet,  all  of  the  wheels  or  cylinders,  with 
the  cards  thereon,  are,  by  a  concealed  mech- 
anism or  device,  set  in  motion,  and  each 
wheel  revolves  upon  its  own  axis,  so  that, 
when  all  of  the  wheels  stop,  just  Ave  of  the 
cards  appear  in  a  longitudinal  row  and  are 
visible  through  the  space  aforesaid,  and  the 
Ave  cards  so  visible  represent  or  constitute 
what  is  called  a  "hand";  that  any  person 
who  desires  may  drop  a  nickel  in  the  slot 
and  set  the  wheels  in  motion,  and  the  person 
dropping  the  nickel  In  the  slot  for  each  nick- 
el deposited  therein  is  entitled  to  receive 
one  five-cent  cigar  of  any  kind  kept  on  sale 
by  appellant  in  his  business;  that  If  in  re- 
volving said  wheels  the  cards  are  so  arrange 
ed  upon  them  that  by  chance  they  are  stop- 
I>el  so  as  to  exhibit  In  a  single  row  the  fol- 
lowing cards,  ace,. king.  Queen,  Jack,  and  ten 
spot  of  one  suit,  it  is  called  a  royal  fiusti, 
and  entitled  the  person  depositing'  the  nickel 
to  100  cigars  la  addition  to  the  five-cent  ci- 
gar, as  before  stated;  that  a  straight  flush 
Is  composed  of  five  cards,  all  of  one  suit, 
when  they  appear  in  the  following  order, 
namely,  two,  three,  four,  five,  and  six,  or  any 
other  five  numbers  in  their  natural  order  or 
seqaeuce,  and  this  entitled  the  deix>sitor  of 
the  nickel  to  25  cigars;  that,  when  four  of 
a  kind  appear  (for  example,  four  aces,  four 
kings,  four  Queens,  etc.),  the  depositor  Is  en- 
titled to  15  additional  cigars;  that  if  three 
of  one  kind  and  two  of  another  kind  hap- 
pen  to  be  In  a  row,  the  depositor  Is  entitled 
to  10  additional  cigars ;  that.  If  a  "flush" 
(that  Is,  five  cards  all  of  one  suit)  appear, 
the  depositor  Is  entitled'  to  5  additional  ci- 
gars; that,  if  five  cards  of  any  kind  or  suit 
appear  in  regular  rotation  or  sequence,  the 
depositor  Is  entitled  to  4  additional  cigars; 
that.  If  three  cards  of  one  kind  (that  Is,  all 
tens  or  Jacks,  etc.)  appear,  the  player  is  enti- 
tled to  3  additional  cigars ;  that  if  two 
pairs  appear  the  player  Is  entitled  to  2  ad- 
ditional cigars,  and  if  only  one  pair  appears 
then  he  Is  entitled  to  one  additional  cigar. 
If  none  of  the  foregoing  combinations  ap- 
pear* the  d^Kwltor,  as  we  have  wld,  obtains 


at  all  events  one  five-cent  dgar.  The  order 
in  which  the  cards  appear  is  a  mere  matter 
of  chance,  d^>ending  upon  the  revolutions  of 
*the  several  wheels  or  cylinders. 

We  have  a  statute  (Comp.  Laws  1907), 
known  as  subdivision  40  of  section  206, 
which,  so  far  as  material  here,  provides  that 
the  authorities  of  cities  of  the  class  of  Salt 
Lake  City  shall  have  the  power  to  "siiK>res8 
and  prohibit  gambling  houses  and  ganabUng, 
lotteries,  and  all  fraudulent  devices  and  prac- 
tices, and  all  kinds  of  gaming,  playing  at 
dice,  cards,  and  other  games  of  chance."  The 
ordinance  In  question  is  based  upon  the  pow- 
er conferred  In  the  foregoing  section.  There 
is  a  further  statute  (Comp.  I^ws  1907,  S  ^81, 
as  amended  in  1911  [Ijiwb  1911,  p.  2651). 
which,  among  other  things,  provides:  "Bvwy 
lierson  who  deals,  or  carries  on,  opaas  or 
causes  to  be  opened,  or  who  conducts,  either 
as  owner  or  employ^,  whether  for  hire  or 
not,  any  game  of  faro,  monte,  roulette,  lans- 
quenet, rouge  et  nolr,  rondo,  or  any  game 
played  with  cards,  dice,  or  any  other  device, 
for  money,  checks,  credit,  or  any  other  rep 
resentatlve  of  value  shall  be  deemed  guilty 
of  a  feliMiy.  •  •  •  (italics  onra.)  The 
remaining  portion  of  the  section  is  of  no  im- 
portance here.  The  validity  thereof  was 
under  consideration  by  ttiis  court  in  the  re- 
cent case  of  Bruce  v.  Sharp,  127  Pac.  343. 
where  we  held  the  portion  we  have  quoted 
above  valid,  regardless  of  whether  the  re- 
maining portion  was  subject  to  the  objection 
urged  against  it  in  said  case  or  not 

Appellant,  however,  insists  that  the  ordi- 
nance in  question  Is  void.  In  so  far,  at  least, 
as  it  undertakes  to  prevent  him  from  using, 
or  permitting  the  use  of,  the  slot  macliines 
In  question  when  used  for  the  purposes  and 
in  the  manner  we  have  hereinbefore  set 
forth.  This  contention  is  based  uiwa  the 
theory  that,  under  the  general  terms  of  sec- 
tion 4261,  supra,  the  use  of  the  slot  machines 
in  the  manner  and  for  the  purposes  stated 
is  not  prohibited  by  said  section.  As  a  corol- 
lary of  the  foregoing  claim,  it  Is  Insisted  tliat 
the  dty  authorities  had  no  power  to  pro- 
hibit or  punish  any  act  as  gambling  wliich 
does  not  come  within  the  terms  of  said  sec- 
tion, and  which  is  not  prohibited  thereby. 
Is  this  contention  tenable? 

[1]  The  claim  that  the  slot  machines  in 
question  do  not  come  within  the  provisions 
of  section  42G1  seems  to  us  cannot  be  sus- 
tained. The  only  basts  for  such  a  daim  la 
that  the  phrase  "or  any  other  game  played 
with  cards,  dice,  or  any  other  de^'ice,'•  fol- 
lowing the  statement  of  the  statute,  wherein 
the  names  of  specific  gam^s  are  mentioned, 
must  be  construed  In  accordance  with  the 
doctrine  of  ejusdem  generis,  and  that  In  ap- 
plying that  doctrine  or  maxim  the  slot  ma- 
chines Id  question  do  not  come  vrithln  any  of 
the  games  mentioned  In  said  section.  If 
It  be  conceded  that  slot  machines  do  not  come 
within  any  of  the  games  speclflcBlly  men- 
tioned Id  said  section,  ye^  In  our  Judgment, 
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they  clearly  come  within  the  term  naed  in 
the  phrase  which  we  hare  italicised.  In  oar 
oi^nion  the  doctrine  or  maxim  of  ejusdem  gen- 
eris does  not  have,  and  was  not  Intended  to 
hare,  any  application  to  section  4261.  In 
oar  Judgment  the  L^Islatnre,  in  adding  the 
^uase  in  Italics,  clearly  Intended  to  cover 
and  inclnde  any  and  all  other  games  played 
with  cards,  In  whatever  form  the  cards 
should  bo  used,  and  also  all  other  devices 
whwe  the  use  thereof  amounted  to  gambling 
as  that  term  is  popularly  understood.  We 
bad  occasion  to  discuss  somewhat  at  length 
tlw  aK>licatlon  of  the  doctrine  or  maxim  of 
ejusdem  generis  In  the  case  of  Plaster  Mfg. 
Go.  V.  Juab  County,  38  Utah,  124.  126,  93 
Paa  67,  S8.  We  there  pointed  out  that  the 
doctrine  Is  but  a  rule  of  construction  to  aid 
courts  in  ascertaining  the  meaning  and  to 
prevent  th^  transcending  the  Intention  of 
the  Ijeglstlature  when  using  general  terms 
following  particular  ones  In  the  enactment  of 
laws.  It  is  there  h^d,  in  effect,  that,  when 
the  meaning  or  intention  of  the  lawmaker 
is  clear,  the  doctrine  cannot  be  applied  for 
the  purpose  of  narrowing  or  limiting  the 
meaning  of  a  word  or  phrase  so  as  to  defeat 
the  legislative  Intent  We  cannot,  nor  la  It 
now  necessary,  to  add  anything  to  what  is 
said  upon  the  subject  in  the  case  referred  to. 
It  must  suffice  to  say  that  it  Is  as  clear  in 
tills  case  as  It  was  in  that  that  the  doctrine 
has  no  as^ication.  ^oodworth  r.  State, 
26  Ohio  St.  196;  Foster  r.  Blount,  IS  Ala. 
6S7;  SUte  V.  Solomon.  33  Ind.  460;  Tlsdell 
Oomb,  7  A.  &  E.  (Eng.  Com.  Law)  233; 
Bla(±,  Interpretation  of  Laws  (2d  Ed.)  218, 
210.  Upon  tlie  point  now  under  eonsAdera- 
tioD,  the  case  of  City  of  Seattle  t.  HacDon- 
aid,  47  Wash.  298,  91  Fac.  902,  IT  U  B.  A. 
(N.  S.)  49.  ta  not  dUtingnlshable  from  the 
case  at  bar.  See^  also,  Territory  r.  Jones, 
14  N.  U.  579.  09  Pac.  338,  20  li.  B.  A.  (N.  8.) 
'  239,  20  Ann.  Qu.  128. 

[1]  It  la  furtbw  contended,  as  we  nnder- 
■tand  ooonad  for  appellant,  that  the  use  of 
tbe  alot  machines,  when  used  in  the  manner 
detailed  lier^n,  does  not  constitute  "gam- 
bling,** as  that  term  is  defined  in  section 
^61,  sm»ra,  and  further  that  the  dty  au- 
tbortties  were  not  given  the  power  by  tbe 
Lecialature  to  suppress  or  prohlMt  gambling, 
exc^  as  defined  in  said  section.  It  Is  not 
necessary  to  pause  now  for  the  purpose  of 
■gain  deflning  the  term  "gambling."  Tbe 
books  are  full  of  such  definitions.  In  our 
Judgment,  tbe  use  of  the  slot  maiddnes  In  the 
amuier  hereinbefore  described  oonstitntes 
jymKHiiy,  pare  and  simple,  within  most  any 
4^  the  deflniUons.  It  la  true  dkat  tbe  person 
wbo  d^Mwlts  tbe  mckd  In  Oie  slot  reetfveB 
an  ordlnaiy  five-cent  cigar  for  evoy  nkSuA 
mo  d4(K«tted.  and  Hierefbre  be  risks  nothing. 
If  nothing  were  considered,  tberefora^  nve 
one  transaction,  tbe  depositing  ot  one  nicbd 
and  leotfTing  therefor  cne  five-cent  dgar,  tbe 
tnnsacOon  wonld  seem  Quite  innocent  But, 
If  tihm  wm  BOtbbis  mm  than  tbl^  asP^l^ 


lent,  in  all  probability,  would  not  continue 
the  use  of  the  slot  ma<diinea  for  the  simple 
reason  tbat  his  customers  would  not  resort 
to  their  use  for  the  purpose  of  obtaining  a 
dgar.  but  would  purchase  tbe  cigar  In  the 
usual  way  by  passing  the  nickel  over  the 
counter.  The  customer  resorts  to  the  use 
of  the  machine  because,  In  depositing  the 
nickel  therein,  he  has  various  chances  of 
winning  from  twice  to  a  hundredfold  the 
number  of  dgara  for  the  nickel  deposited  by 
him.  He  thertfore  wages  or  stakes,  if  yon 
Iriease,  tbe  nickel  in  the  hope  of  gaining 
much  more  than  the  value  thereof  In  case  the 
chances  are  in  his  favor.  In  view,  however^ 
that  he  may  obtain  a  hundredfold  in  return 
for  the  nickel,  it  would  seem  that  tbe  (dances 
for  vrinning  that  amount  must  be  limited  ln< 
deed.  The  chance  to  do  so,  however,  exists, 
and  the  player  deposits  nickel  after  nlckd 
in  the  hope  of  winning.  Upon  the  other 
hand,  the  owner  of  the  machines  hopes  that 
chance  will  favor  him  by  not  permitting  the 
customer  to  receive  more  than  one  cigar.  In 
the  hope  that  he  may  gain  by  chance,  the 
customer  will  keep  on  depositing  nickels,  and 
In  doing  so  swell  the  salea  and  profits  of  the 
owner  of  the  machines  far  beyond  what  his 
salea  and  profits  would  be  If  cigars  were 
sold  in  the  ordinary  way,  and  the  chance  or 
gambling  element  were  eliminated.  In  Il- 
lustrating this  feature,  It  is  well  said  by  the 
Supreme  Court  of  Maine  (Lang  v.  Merwin, 
99  Me.  at  page  489,  69  AtL  at  page  1022,  105 
Am.  St  Bep.  293)  that:  "Tbe  element  of 
chance  is  the  aoul  of  the  traj^actlon.  The 
operator  hopes  by  chance  to  get  something 
for  nothing.  Hie  dealer  hopes  chance  will 
save  him  from  giving  something  for  nothing. 
Each  Is  pecuniarily  Interested  adverse  to  the 
other  In  a  result  to  be  determined  solely  by 
chance.  To  use  the  language  of  the  street, 
'It  is  a  gamble*  wlilch  will  win,  and  we  have 
no  doubt  the  transaction  la  'gambling'  la 
the  statutory  sense  of  tbe  word."  To  the 
same  effect  are  the  recent  cases  of  €^  ot 
Seattle  v.  MacDonald,  supra ;  Lolseeu  r. 
State,  114  Ala.  34,  22  South.  138,  62  Am.  St 
Bep.  S4;  Territory  v.  Jon,es,  14  N.  M.  670^ 
99  Pac.  338,  20  L.  B.  A.  (N.  S.)  239.  20  Ann. 
Cas.  128 ;  Lytle  v.  State  (Tex.  Cr.  App.)  100 
S.  W.  1160 :  Meyer  v.  State,  112  Oa.  20.  37 
S.  E.  96,  61  L.  B.  A.  406.  81  Am.  St  Bep.  17; 
In  re  CulUnon,  114  App.  Div.  664,  99  N.  T. 
Supp.  1097.  Upon  the  question  ttiat  playing 
slot  madiines  constitutes  gambling,  neither 
of  the  foregoing  cases  Is  distinguishable  fronl. 
tbe  case  at  bar. 

[I]  But  assumtnit  tar  the  sake  d  argu* 
m«t,  tliat  alot  madiines  are  n<^  included 
within  the  terms  of  section  ^61.  yet  they,  in 
our  (fdnlon,  come  dearly  within  tlie  terms 
of  Bubdivi^n  40,  I  206,  supra,  wbei^  ttie 
power  to  suitress  and  prohibit  gambling  Is 
conferred  upon  dty  anthorttlea.  In  making 
tbSa  statement  we  are  not  umnlndfol  of  tbe 
general  rule  that  dty  authorities  may  ex- 
erdM  neb  povtn  only  aa  are  expressly  ooop 
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ferred  by  the  Legislature,  or  such  as  are 
necessarily  or  clearly  Implied,  and  those 
which  are  necessary  to  carry  Into  effect  any 
power  which  is  expressly  conferred,  or  neces- 
sarily Implied.  We  think  the  power  to  sup- 
press Blot  machines  Is  clearly  and  Intention- 
ally conferred  by  what  Is  said  In  subdivision 
40  of  section  203,  supra. 

[4]  Nor  do  we  think  that  the  power  to  sup- 
press gambling  by  city  authorities  Is  lim- 
ited to  the  precise  games  mentioned,  in  sec- 
tion 4261.  In  our  opinion  the  elty  authorities 
are  given  the  express  power  to  suppress  all 
gambling  and  gambling  devices  regardless  of 
whether  they  are  enumerated  In  or  in  ex- 
press terms  covered  by  said  section  or  not 
There  Is  absolutely  nothing  contained  in  the 
Constitution  of  this  state  which  prevents  the 
Legislature  from  conferring  power  upon  the 
cities  of  this  state  to  suppress  all  forms  of 
gambling.  The  power  to  db  so  Is  clearly  giv- 
en in  the  statute  to  which  we  have  referred. 
Under  the.  power  thus  given,  we  think  the 
cities  of  the  state  to  which  the  statute  ap- 
plies not  only  have  the  power  to  punish  ^11 
gambling  which  Is  punishable  by  the  state 
law  (McQullUn,  Mun.  Ord.  S  500),  but  they 
may  also  suppress  gambling,  gambling  de- 
vices, and  gamffi  that  are  not  enumerated  In 
the  state  taw.  That  Is,  under  such  a  power, 
as  It  Is  expressed  by  the  Supreme  Court  of 
California  In  Bx  parte  Hong  Shen,  9S  CaL 
681,  33  Pac.  799,  "there  may  be  different 
relations  without  conflict,"  covering  the 
same  subject-matter,  one  for  the  dtles  and 
another  for  the  state  at  large.  Or  as  is 
said  In  28  Cyc.  701:  "Additional  regulation 
by  the  ordinance  does  not  render  It  void." 
To  the  same  effect  are  Rossberg  v.  State,  111 
Md.  394,  74  Atl.  581,  134  Am.  St.  Rep.  626 ; 
City  of  Chicago  v.  Ice  Cream  Co.,  252  IlL 
311,  96  N.  E.  872,  Ann.  Cas.  1912D,  675. 

[5]  This  doctrine  applies  with  full  force  Iq 
this  state  to  all  gambling  and  gambling  de- 
vices for  the  reason  that  the  Legislature  can- 
not, under  any  circumstances,  legalize  any 
form  of  gambling  whatever  under  the  provi- 
sions of  article  6,  S  28,  of  the  Constitution 
of  this  state.  In  view  of  this,  and  that  it 
Is  a  well-known  fact  that  numerous  games 
and  gambling  devices  are  often  resorted  to 
for  gambling  purposes  within  the  corporate 
limits  of  municipalities,  and  especially  with- 
in the  limits  of  the  larger  and  more  populous 
ones,  for  the  reason  that  the  opportunities 
for  patronage  are  much  greater  ther^n  than 
in  sparsely  settled  districts  ot  the  state,  It 
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Is  easy  to  perceive  why  dtlea  are  and  should 
be  given  a  free  hand  In  suppressing  the  vice 
of  gambling  in  whatever  form  it  may  present 
Itself.  In  the  -  enactment  of  subdivision  40, 
S  206,  the  purpose  of  giving  cities  plenary 
power  to  suppress  gamblii^  In  all  Its  forms 
is  clearly  manifested.  We  are  of  tlie  oplD- 
ion,  therefore,  that,  although  it  were  conced- 
ed that  the  use  of  slot  machines  in  the  man- 
ner In  which  those  in  question  are  used 
were  not  prohibited  by  section  ^61,  yet 
that,  under  the  power  conferred  by  subdivi- 
sion 40  of  section  206,  the  city  authorities  ot 
Salt  Lake  City  bad  the  power  to  adopt  the 
ordinance  in  qnestlon. 

[6]  Nor  can  it  be  doubted  that  the  provi- 
sions of  said  oMinance  clearly  include  ap- 
pellant's slot  machines. 

[7]  Finally,  It  is  contended  that  the  ordi- 
nance In  question  is  void  because  It  prohibits 
the  use  of  slot  machines,  although  the  use 
made  thereof  may  not  be  for  the  purpose  of 
gambling,  and  therefore  a  use  that  Is  ^o- 
cent  and  harmless  is  prohibited.  It  is  con- 
tended, and  properly  so,  that  neither  the 
Legislature  nor  the  city  authorities  can  pass 
a  law  or  ordinance  punishing  the  mere  use 
of  a  machine  when  used  for  innocent  pur- 
poses. We  are  of  the  opinion  that  the  ordi- 
nance Is  not  open  to  such  a  construction. 
The  ordinance  prohibits  and  punishes  the  use 
of  slot  machines  only  when  they  are  used 
for  the  purpose  for  which  they  are  evi< 
dently  Intended,  to  obtain  something  for 
nothing  by  chance  in  the  manner  herein  stat- 
ed. Such  a  use,  as  we  have  seen,  clearly  con- 
stitutes gambling,  and  no  other  use,  if  any 
can  be  made  of  the  machine,  is  prohibited  or 
denounced  by  the  ordinance.  No  disinterest- 
ed person  can  read  the  different  sections  of 
the  ordinance  which  we  have  quoted  her^ 
without  arriving  at  the  conclusion  that  the 
ordinance  prohibits  the  maintenance  or  use 
ot  the  machines  only  when  used  and  Intended 
for  gambling  purposes;  that  is,  when  used 
for  the  purpose  of  gaining  something  by 
chance. 

In  view  of  what  has  been  said,  we  need 
not  determine  the  question  argued  at  the 
hearing,  whether  the  use  of  the  machines,  as 
stated,  also  constitutes  a  lottery,  and  that 
they  are  therefore  prohibited  for  that  reason. 

The  Judgment  is  affirmed.  Respondent  tn 
recover  coats  for  ininting  its  brief. 

McCART7,  a       and  8TKAUF,  oon- 

cur. 
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(73  Wuk.  188) 

HABIMOND  et  aL  t.  HILLMAN  et  aL 
(Supreme  Coort  of  WashiDgton.    April  30, 

1.  Appeal  and  Bbbob  (|  8tf7*)— Appbai.  iboh 

OrDEB  GRANTINa  NEV  TSIAL^MAnXBS  liE- 

VIEWABLE. 

Un  an  appenl  by  plaintiffs  from  an  order 
^  granting  a  new  trial  upon  their  refasal  to  con- 
sent to  ft  reduction  of  the  verdict,  where  no 
cross-appeal  was  or  could  be  taken  by  defend- 
ants, no  final  judgment  having  been  entered, 
defendants'  various  claims  of  nonliability  coald 
not  be  considered;  the  only  QQestion  being 
whether  the  trial  judge  abused  his  discretion 
in  granting  tbe  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Oent  DIfr  H  S470-S48t(;  Dec  Dig.  § 
SBT.*] 

2.  Appeal  and  ICbsob  (|  079*)--Bevibw— 

MATIBBa  OF  DiaCBETION. 

In  an  attorney's  action  for  services,  wtere 
their  witnesses  testified  thftt  the  lervices  were 
worth  ^,000,  while  defendantB*  witnesses  tes- 
tiGed  that  tbey  were  worth  $^,000  or  less,  the 
trial  court's  action  in  granting  a  new  trial, 
unless  plaintiffs  would  consent  to  a  reduction 
of  the  Terdlct  from  flO^  to  |8,000,  would  not 
be  disturbed,  since  tb«re  waa  aa  nuch  evidence 
to  ■ostaln  the  amonnt  fixed  by  the  trial  court  as 
that  fixed  by  the  jury,  ud  hence  no  abuse  of 
discretion  was  shown. 

tSd.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  H  »871-U87».  8877;  Dec. 
Dlf.  I  »7U.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  E.  A.  P.  Myers,  Judge. 

Action  by  J.  M.  Hammond  and  another, 
copartners  aa  Hammond  &  Hammond, 
against  C.  D.  Hlllman  and  another.  From 
an  order  granting  a  new  trial  after  a  ver- 
dict In  tb^  favor,  plalntlffs  appeal.  Af- 
flrmed. 

Jobn  W.  Boberta,  of  Senttle^  for  ai^l- 
iBDts.  Jaraea  B.  Chambos,  of  Seattle,  for 
nepondentB. 

.  OBOW,  O.  J.  Tbls  BCtl<Hi  was  commoiced 
by  J.  Bl  Hammond  and  F.  B.  Hammond, 
copartnera  as  Hammond  ft  Hammond,  agalnat 
G.  D.  ffjiiinnw  and  the  American  Inrest- 
ment  &  Xiiq;»OT«nent  Company,  a  corpora- 
tion, to  recover  $80,000  for  attorney's  feea 
A  TenUct  for  110,000  waa  returned  in  their 
faror  agaiiut  tbe  American  Inveebnent  ft 
Improvement  Company.  The  defendant  cor- 
poration theremHm  moved  for  iudgment  not- 
withstanding tbe  verdict,  and  alao  for  a  new 
trial  upon  all  atatntory  gnranda.  The  trial 
Jndge  denied  the  nuMilon  for  Jodgment,  hut 
annoimced  that,  nnlesa  plaintiffs  would  ac- 
c^t  a  Judgment  for  $8,000,  a  new  trial  would 
be  granted.  Plalntifb  declined  to  accept  the 
reduction,  wherenpon  an  order  was  entered 
granting  a  new  trial,  from  which  th^  have 
appealed. 

[1]  Appellante  contend  that  the  trial  court 
erred  in  requiring  tbem  to  accept  a  reduc- 
tion, or,  in  lieu  thereof,  to  submit  to  a  new 
trial.  A  bill  of  particulars  shows  that  ap- 
pellants* services,  for  which  tbey  demand 


judgment,  were  rendered  in  six  different  ac- 
tions in  the  superior  court  of  King  county, 
a  number  of  which  were  appealed  to  this 
court.  Respondent  denied  the  alleged  value 
of  their  services,  pleaded  the  statute  of  lim- 
itations to  several  items,  contended  that,  as 
one  of  tbe  appellants  was  not  admitted  to 
the  bar  of  this  state  until  after  a  consider- 
able portion  of  the  alleged  services  were 
rendered,  he  cannot  recover,  and  further  con- 
tended that,  as  a  receiver  for  the  corpora- 
tion was  appointed,  services  thereafter  ren- 
dered by  appellants  were  unauthorized.  Re- 
spondent concedes  that  no  cross-appeal 
could  be  takea  by  It  In  the  absence  of  any 
final  Judgment;  yet  it  now  ur^  these  de- 
fenses and  insists  that  we  pass  upon  them. 
They  are  not  before  ua  and  will  not  be  con- 
sidered. The  only  question  we  can  consider 
is  whether  the  trial  judge  abused  his  discre- 
tion in  granting  the  new  trial  after  appel- 
lants refused  to  accept  any  reduction. 

It}  The  record,  which  Is  voluminous,  shows 
that  a  number  of  attom^s,  called  as  expert 
witnesses  by  appellants,  in  answer  to  a  40- 
page  hyiwthetlcal  question,  testified  that  the 
services  were  reasonably  worth  $30,000  or 
more ;  that  other  attorneys,  called  as  expert 
witnesses  by  respondent,  after  making  an  ex- 
amination of  the  files  In  the  various  actions 
In  which  appellants  claimed  to  have  per- 
formed the  servlcea,  and  after  familiarizing 
themaelvee  with  the  work  thus  shown  to 
have  been  done,  teatlfied  to  a  value  of  $2,000 
or  less.  Appellants  Insist  that  their  hy- 
pothetical queatlon  Included  all  material 
facts  eatabll^ed  by  tbe  evidence;  that  the 
testimony  of  their  experts,  predicated  th^«- 
on,  la  undisputed ;  that  the  testimony  of  re- 
apondents'  experts  did  not  take  Into  boneld- 
eratlon  all  services  performed;  that  there 
la  no  aubstantial  dlspote  of  the  evidence  ot 
appellants'  vritnesses;  and  that  there  was 
no  evidence  uprai  vrtilch  the  trial  court  could 
fix  $8,000  as  reasonable  compensation,  and 
that  tbe  trial  court  erred  In  redudng  the 
verdict  There  vras  as  much  evidoice  to  sus- 
tain the  trial  court  in  holding  $8,000  to  be  a 
reasonable  compensation  as  there  was  to  sus- 
tain the  jury  In  awarffing  $10,000,  as  no  wit- 
ness named  either  figure  aa  compensation  for 
all  serrlces  claimed  to  liave  been  rendered.. 
Tet  appellants  ask  us  to  anstain  tbe  jury  to 
reverse  the  order  of  tiie  trial  judge  and  to 
direct  a  judgment  upon  the  verdict  A[^- 
lants  dte  Thorp  v.  Ramsey,  51  Wash.  580, 
99  Pac  584,  quoting  therefrom  the  following 
exiH%8slon  of  this  court:  "It  is  lastly  con- 
tended tiiat  tbe  verdict  is  not  sustained  by 
tlie  testimony.  Where  a  question  of  attor- 
ney's fees  Is  submitted  to  the  trial,  court  for 
decUtion,  this  court  may  review  its  action, 
but  where  tbe  question  la  submitted  to  a 
Jury,  their  verdict  stands  ca  the  same  foot- 
ing as  a  verdict  in  any  other  case  and  will 
not  be  disturbed  by  this  court  if  sustained 
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by  competent  testimony.  There  Is  such  tes- 
timony in  this  record." 

Having  made  the  above  qootatlon,  appel- 
lants In  their  brief  then  say:  "We  pin  our 
faith  to  that  decision.  It  Is  the  rock  upon 
which  we  build  our  contention." 

In  the  Thorp  Case  the  verdict  in  plalntlfTs 
favor  was  approved  by  the  trial  Judge,  Judg- 
ment was  entered  thereon,  and  the  evidence 
was  sufHdent  to  sustain  the  verdict.  On  the 
record  thus  presented,  the  Judgment  could 
not  be  reversed,  as  this  court  cannot  ex- 
ercise that  discretion,  which  the  statute  re- 
poses in  a  trial  Judge.  In  this  action  the 
trial  Judge  exercised  his  discretion  by  grant- 
ing a  new  trial,  and  the  Thorp  Case  is  not 
In  point  This  case  taHs  within  the  rule 
announced  in  Hughes  v.  Dexter  Horton  & 
Co.,  26  Wash.  110,  66  Pac.  109,  which  was 
an  action  to  recover  attorney  fees.  In  which  a 
new  trial  was  granted  under  circumstances 
similar  to  those  here  presented. 

In  Snider  t.  Washington  Water  Power  Co., 
66  Wash.  698,  607,  120  Pac.  88,  92  speaking 
of  this  discretion  of  the  tr^I  Judge,  this 
court  said:  "Being  himself  a  factor  In  the 
trial,  he  is  better  able  tb  observe,  and  In  a 
measure  to  feel,  the  effect  of  these  things 
upon  the  minds  of  the  Jury  than  an  appel- 
late court  can  be.  It  Is  upon  this  wholesome 
pi^ndple  that  this  court  has  said  that  the 
trial  court  has  an  Inherent  power  to  grant  a 
new  trial  to  the  end  that  Justice  may  be  at- 
tained. Sylvester  v.  Olson,  63  Wash.  285, 
115  Pac.  175.  We  have  held  by  an  unbroken 
line  of  decisions  that  a  motion  for  a  new 
trial  is  necessarily  addressed  to  the  sound 
discretion  of  the  trial  court,  and,  when  the 
motion  has  been  granted  for  Insufficiency  of 
evidence,  the  order  will  not  be  disturbed  un- 
less the  evidence  is  undisputed  or  the  -OlB- 
cretton  has  been  clearly  and,  as  said  In  one 
case,  grossly  abused." 

Upon  the  entire  record,  ve  omclnde  that 
no  question  of  law  decided  the  trial  Jndg« 
In  granting  the  new  trial  Is  now  before  ns 
for  review,  and  that  no  abuse  of  discretion 
upon  his  part  has  been  shown. 

The  Judgment  Is  affirmed. 

MOUNT.  GOSB,  and  PABEEB,  33.,  con- 
cur. 


(73  Wuh.  208) 

WAKD  et  al.  v.  PANTAGES  et  al. 

(Supreme  Court  of  WasbinztoiL    April  28. 
1913.) 

CONTEACTS  (8  280*)— HbATING  AND  PLUMB- 
ING Ststems— Installation— Defects. 
Where  plalntifFs  installed  heating  and 
plumbing  systems  in  defendant's  bouse  in  strict 
conformity  with  the  plans  and  specificatiooB, 
but  the  work  was  ntifit  because  of  defects  In 
the  plana  and  specifications,  such  Inaufficieucy 
was  no  defense  to  idaintiffs'  action  for  ttie 
price. 

TEA.  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  ||  1249-1280;  Dec.  Dig.  |  280.*]  ' 


Department  1.  .^n^eal  from  Superior 
Court,   King   Gonntar;    Balph  Kanffman, 

Judge. 

Action  by  John  J.  Ward  and  another,  do- 
ing business  as  Ward  &  Scherer,  against  Al- 
exander Pantagea  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Affirmed. 

John  Byan  and  Orover  B.  Desmond, 
both  of  Seattle,  for  appellants.  Jobn  V. 
Roberts,  of  Seattle,  for  re^ndents. 

CROW,  C.  J.  Two  actions  to  foreclose 
liens  upon  real  estate  in  the  city  of  Seat- 
tle were  commenced  by  John  J.  Ward  and 
John  A.  Scherer,  ocq^utners  as  Ward  & 
Scherer,  against  Atenndw  Pantages^  Lois 
Pantages,  bis  wife,  B.  Horton,  and  others. 
In  the  flrat  action  plalntUb  claimed  a  bal* 
once  due  upon  a  plumbing  oontract,  and  in 
the  second  a  balance  due  mion  a  beating 
contract  The  actions  were  consolidated  and 
tried  together.  In  1909  the  defendants  Pan- 
tages and  wife  built  a  reeldenoe  in  the  dty 
of  Seattle.  The  plans  and  spedSeatlonB  were 
prepared  by  tbelr  architects,  under  whose 
superintendence  the  building  was  erected. 
Plain  tiffs,  as  subcontractors,  agreed  to  In- 
stall the  plomblDg  In  aocordance  witb  the 
plans  and  specifications,  whlA  called  for  the 
Installation  of  toilets  of  a  certain  type- 
Plaintiffs  also  contracted  to  Install  the  heat- 
ing plant  Defendants  contend  that  the  toi- 
lets were  Improperly  Installed;  that  they 
could  not  be  used;  and  that  It  was  necessa- 
ry to  replace  them  with  toilets  of  a  different 
type.  They  also  contend  that  the  tiMt*"g 
plant  was  defective;  that  the  adopted  ays- 
tem,  which  was  suggested  and  guaranteed 
by  plaintiffs,  was  Improper  and  inauffietoit: 
and  that  extensile  changes  had  to  he  made 
before  It  would  do  satisfactory  work.  Gonn- 
tordalms  for  damages  were  pleaded  by  de- 
fendants In  each  action.  The  trial  court 
made  findings  upon  vbUA  a  final  Judgment 
of  foreclosure  wss  entered  in  phUntUEs*  fa- 
Tor  fbr  9826.08,  witii  Interest  and  attorney's 
fees,  upon  the  plumbing  contract  and  fiw 
¥1,391.(^  with  Interest  and  attorney's  fees, 
upon  the  heating  contract  Including  some 
extras.  The  defendants  Pantages  and  wife 
have  appealed. 

After  a  careful  examination  of  the  plead- 
ings and  evidence,  we  conclude  tliat  Issues  of 
fact  only  are  Involved.  The  substance  of  ap- 
pellants' contrition  Is  that  the  respoudwts 
did  not  perform  the  work  of  plumbing  In  a 
workmanlike  and  skillful  manner,  and  that 
as  to  the  beating  plant  the  system  su^est- 
ed  and  warranted  by  them  was  defective  and 
Insufficient  Respondents  contend  as  to  the 
plumbing  that  the  architects  specified  the 
toilets  to  be  Installed;  that  those  spedfled 
were  not  practical  for  dwelling  houses;  that 
respondents  Installed  them  as  specified;  that 
appellants  and  their  architects  insisted  up- 
on the  particular  type  adopted;  that  re- 
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ftpondents  followed  their  Instructions;  tliat 
the  toilets  afterwards  proved  to  be  fonda- 
raen tally  wrcoig;  and  that  appellants  did 
not  attempt  to  repair  them,  bat  removed 
Ibem  and  substltnted  others.  Aa  to  the  beat- 
ing plant,  respondents  ctmtend  that  they  no- 
tified appeUanta  and  their  architects  that 
the  plans  adopted  were  not  practicable;  that 
certain  air  chambers,  constructed  under  the 
architect's  direction,  were  of  inauffldeat  size ; 
that  respondents  In  all  respects  followed  the 
architects'  dlrectloiu ;  and  that  the  fault,  If 
any,  was  not  reepondents',  but  that  of  the 
ar^tecta.  The  trial  oourt;  in  subatance, 
fbund  that  respondents,  aa  subcontractors, 
cmtered  Into  a  verbal  agreement  for  the  In- 
stallation of  the  plumbing;  that  In  pursu- 
ance thereof  they  performed  the  work,  tai- 
nlafaed  material,  and  Installed  the  system; 
that  work  was  completed  on  December  4, 
1809,  in  accordance  with  the  apedflcatlons 
prepared  by  appellants*  architects,  who  were 
in  diarge  of  the  work;  and  that,  If  the 
Xdambing  s^tem  tailed,  the  fault  was  not  re- 
apandenta*,  but  was  due  either  bo  defective 
plana  and  90clfieatloiiB  or  to  bupnver  and 
erRHUous  Inatmettona  given  to  respondents 
by  the  architects.  The  court  further  found 
Omt  prior  to  May  1(K  1909,  reapondenta  en* 
tM«d  Into  a  omtract  with  appellants  and 
tb^  architects  tot  the  isatallation  <hC  the 
headog  plant  in  acoordance  with  the  plans 
and  q^edficatlaiai  wtaidi  have  at  all  times 
been,  and  are  now.  In  an>ellants'  posaes- 
rton;  tliat  reapondenta  followed  all  Inatmc- 
tlons  of  the  architects  who  were  In  charge  of 
the  work;  tiiat  revtondents  advanced  their 
time  and  m«>ey  in  good  faith;  that  the 
vrork  which  th^  did  was  done  in  a  work< 
manlike  manner;  and  that  If^  aa  It  was  orig- 
inally installed,  the  heating  plant  failed  to 
perform  its  functions,  snch  fiiUure  was  sole- 
ly the  fault  of  the  airchitects.  who  were  ap- 
pellants'  agents. 

Appellanta  earnestly  contend  that  the  sys- 
tems adopted,  especially  for  the  heating 
plant,  were  suggested  aiUl  warranted  by 
reqiondents.  Tbla  reqKmdents  deny.  The 
evidence  npon  the  Issue  thus  raised  was  re- 
solved 1^  the  trial  ronrt  In  respondents*  fa- 
vor. If;  as  respondents  contend,  and  the  tri- 
al court  properly  found,  the  plans  were 
adopted  by  appdlants*  architects,  sU  tliat 
ttie  respondents  can  be  held  to  have  war- 
ranted was  that  they  would  Install  the  sys- 
tems In  a  workmanlike  manner,  in  strict 
compliance  with  the  adopted  plans,  and  there 
Is  snfBclent  evidence  to  sustain  the  finding 
that  this  was  done.  We  conclude  fron:  the 
evidence  that  respondents  made  no  warranty 
of  the  systems  adopteil,  bnt  that  tbelr  only 
warranty  was  to  install  them  In  strict  com- 
pliance with  the  plana  and  spedflcatlonu, 
which  they  did.  "Where  the  builder  per- 
forms his  work  strictly  bi  conformity  with 
plans  and  speclflcationa,  he  Is  not  liable  for 


defects  in  the  work  Uiat  are  due  to  faulty 
structural  requirements  contained  in  such 
plans  and  specifications,  and  may  recover  un- 
der the  contract,  unless  he  has  warranted 
that  the  plana  and  wedflcatlons  are  correct 
•  •  • "  61  Cyc.  63.  MacKnight,  eta,  Ck>. 
V.  Mayor,  160  N.  Y.  72,  54  N.  B.  661;  Tide 
Water,  etc.,  Oo.  v.  Hammond,  144  App.  Dlv. 
920,  129  N.  T.  Supp.  355. 

In  Hosenblum  v.  New  York  Butchers' 
Dressed  Meat  Ck>..  61  Misc.  Bep.  263,  118  N. 
7.  Supp.  604,  the  plalnUff  entered  hito  a 
contract  whereby  he  i^eed  to  construct 
folding  lift  gates  across  a  street  and  side- 
walk according  to  certain  speclflcationa,  and 
further  contracted  that  the  gates 'ehould  be 
of  first  class  workmanslUp  and  material  and 
should  operate  aatlsfactorlly  wheu  erected. 
The  gates  were  constructed  In  strict  com- 
pliance with  the  plans  and  apedflcatlons,  but 
proved  to  be  a  failure  in  their  operation. 
In  reversing  a  Judgment  against  the  con- 
tractor, Ford,  J.,  said:  "Defendant  contends 
that  the  agreement  of  the  plahitlfl  that  the 
gates  'shall  operate  satisfactorily  when  erect- 
ed' la  absolute  and  covers  the  practicability 
of  tbe  structure.  The  plaintiff  Insists  that 
the  agreement  was  satisfied  when  he  pro- 
duced gates  that  would  operate  as  well  as 
any  such  gates  could  be  made  to  operate. 
The  former  contention  goes  to  the  design  as 
well  aa  to  the. actual  construction;  the  lat- 
ter throws  the  responsibility  of  tbe  design 
onto  tbe  defendants  and  charges  the  plain- 
tiff only  with  the  obligations  of  proper,  ma- 
terials, workmanship,  and  construction  ac- 
cording to  that  deslga  It  seems  to  me  that 
the  plaintiff's  contentioh  is  the  more  reason- 
able one,  both  in  the  light  of  the  evidence  ad- 
duced by  the  plaintiff  (the  only  evidence  we 
have  before  us  on  this  appeal)  and  on  the 
authority  of  MacKnight  FUntIc  Stone  Oo.  v. 
Mayor,  etc.,  160  N.  T.  72,  64  N.  B.  661.  The 
Judgment  should  be  reversed." 

The  evidence  before  us  sustains  a  finding 
that  respondents  completed  their  contracts  in 
strict  accordance  with  the  plana  and  spec- 
ifications. 

The  Judgment  Is  afflrmed. 

MOUNT,  GOSG,  and  PABKBR,  JJ.,  con- 
cur. 


(71  wsah.  zrn 

RA8TELLI  v.  HENRY  et  at 

(Supreme  Court  of  Washington.    April  28. 
1913.) 

L  TBiAL  (I  252*)— EviOENCE— UraranonoNS. 

Where,  in  an  action  for  Injuries  to  an  em- 
ploy4  pushed  from  the  footboard  ot  a  dinkey 

engine  by  an  iron  rod  placed  on  the  footboard, 
the  employ^  testiSed  that  he  did  not  know  who 
placed  the  rod  there,  and  the  foreman  stated 
that  he  saw  the  employe  place  it  there,  a  dutne 
th&L  if  the  foreman  told  the  employe  to  ride 
on  the  footboard,  tbe  employ^  could  assume  that 
it  wonid  not  be  unsafe,  and.  If  it  was  made  un 
safe  by  reason  of  any  act  of  the  foreaum  placing 
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the  rod  theneon,  Ac  employ^  coald  recover,  wu 
emmeona  became  sabmltting  to  the  jury  the 
quesHoD  whether  the  footboard  was  made  qd- 
safe  by  the  act  of  the  foreman,  though  there  was 
DO  evidence  on  the  issue. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent. 
Dig.  {{  505,  59ti-«ia;  Dec.  Dig.  1  2b2*} 

2.  TBIAX.  (I  300*)— EIVIDEHCB— VEBDICT. 

A  verdict  niDBt  be  based  on  the  evidence, 
and  the  jury  may  not  indalge  in  conjectare. 

[Bd.  Note.— For  Qther  cases,  see  Trial,  Cent 
Dig.  H  7!tl.  742;  Dec.  Dlg.TS0(J.*] 

3.  Trial  ({  252»>— Iwstbuctions—Evidenck. 

It  is  error  to  submit  a  vital  issue  to  the 
Jury  when  tiiere  is  no  evidence  pertaining  there- 
to, and  «  specific  leqoeBt  has  been  made  to 
withdraw  it  from  tibe  jnry. 

[Ed.  Note.— For  other  cas^  see  TriaL  Cent 
Dlir.  H  S06^  SWMO^;  Dec  dig.  I  2fi2.*] 

Department  2.  Appeal  from  Superior 
Court,  King  Oonuty;  Wilson  B.  Gay,  Jadge. 

Action  by  Dominic  Baatelll  against  L.  0. 
Henir  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Beveraed  and 
remanded  for  new  triaL 

Peters  &  Powell  and  George  E.  de  Stelg- 
ner,  all  of  Seattle,  for  appellants.  Bartcw  E. 
■Bennett^  ot  Seattle^  tea  respondent 

MAIN,  j.  Thla  Is  an.  action  brought  for 
the  porpose  of  recovering  damages  for  per- 
sonal Injuries.  The  defendants  were  con- 
tractors doing  railroad  construction  work. 
At  the  time  of  the  injtxry  they  were  con- 
structing at  Earlington,  Wash.,  for  the  Chi- 
cago, Milwaukee  &  Puget  Sound  Railway 
Company,  switch  tracks  In  the  switch  yards 
located  at  that  place.  The  method  of  opera- 
tion was  briefly  this :  By  means  of  a  steam 
Bborel,  earth  was  taken  from  the  pit,  placed 
In  dump  cars,  and  then,  by  means  of  what 
la  known  as  a  dinkey  engine  transported 
some  distance  up  the  trac^  where  tiie  sides 
of  the  dump' cars  were  loosened  and  the  dirt 
fell  on  either  side  of  the  track  Just  outside 
of  the  ralla  ^Hila  caused  ridges  or  mounds  of 
earth  tp  exist  near  the  track.  The  track 
was  of  substantial  construction,  having  been 
built  with  the  rails  and  ties  which  were  to 
remain  up(m  the  ground  for  a  switching 
track. 

About  September  14, 1011,  the  plaintiff  was 
employed  by  the  ditfendants  as  a  laborer,^  and 
a  day  or  two  thereafter  was  placed  at  work 
In  the  pit  where  his  duties  were  to  assist  In 
moving  forward  the  steam  shovel  as  occa- 
sion -might  require.  There  were  with  him 
three  other  pit  men  and  a  man  who  was 
designated  as  a  *'coal  man." 

On  the  morning  of  the  2lBt,  the  foreman 
directed  all  the  men  that  wwe  working  In 
the  pit  to  get  two  pinch  bars  and  some  oth- 
er artldes  and  place  them  upon  the  dinkey 
engine,  which  was  then  standing  near  the 
steam  shovel;  the  purpose  being  to  go  about 
a  half  mile  up  the  teads.  and  there  place  up- 
on tile  track  a  plow  ear  which  had  been  de- 
livered at  that  point;  a  plow  car  being  a 
ear  which  would  be  used  for  leveling  down 


the  bumps  or  mounds  of  earth  at  the  side  of 
the  track  already  referred  to.  In  response 
to  the  direction  of  the  foreman,  the  ptnch 
bars  and  other  articles  were  brought  ont  of 
the  pit  by  the  men  therein.  The  men  then 
got  aboard  the  engine,  four  of  tbem  on  the 
running  board  at  the  rear,  two  on  dther  side 
of  the  center.  The  plaintiff  took  a  place  on 
the  footboard  In  front  at  the  left,  he  claims, 
at  the  express  direction  of  the  foreoutn. 
Thla  the  foreman  speclBcally  denies.  One  of 
the  pinch  bars  had  by  some  one  been  placed 
upon  the  footboard  where  the  plaintiff  stood. 
The  running  board  and  footboard  were  each 
about  seven  feet  long.  Above  each  was  a 
heavy  timber,  commonly  called  the  "dead- 
wood."  The  engine  started  up  the  track  with 
the  men  in  the  places  indicated;  the  engi- 
neer and  the  foremEin  In  the  cab.  After  go- 
ing some  distance,  crossing  the  main  line  of 
the  railroad  track  and  at  a  point  about  300 
feet  beyond,  the  pinch  bar,  which  was  an  Iron 
rod,  wedge  shaped  at  one  end  and  round  at 
the  other  and  about  fonr  or  five  feet  long, 
which  had  been  placed  on  the  footboard, 
gradually  JosUed  outward  until  the  end 
thereof  came  in  contact  with  the  moonds  of 
earth  at  the  side  of  the  track.  This  caused  It 
to  push  the  feet  of  the  plaintiff  off  the  foot* 
bmrd.  He  fell  upon  the  track  and  ttte  en- 
gine passed  over  <me  Umb,  severii^  it,  or  lac- 
erating it  in  such  a  manner  that  It  was  nee- 
essary  to  be  amputated  above  the  knee;. 

The  plaintiff  claims  that  the  defendants 
were  negligent  In  that  the  engine  was  oi^ 
erated  at  an  excesslTe  rate  of  speed;  that 
the  track  was  uneven  and  unsafe;  that  the 
leaving  of  the  mounds  at  the  aide  of  the 
track  on  which  the  end  of  the  ^nch  bar 
caught  was  an  unnecessary  hazard  and  a 
dangerous  risk ;  and  that  the  pinch  bar  had 
been  placed  upon  the  footboard  eLtber  1^ 
the  foreman  himself  or  at  his  express  direc- 
tion and  command.  The  plaintiff,  when  ask- 
ed the  direct  question  as  to  who  placed  the 
pinch  bar  upon  the  footboard,  stated  that 
be  did  not  know.  The  foreman,  when  asked 
the  same  question,  stated  that  he  saw  the 
plaintiff  place  it  there  hims^f.  There  la  no 
other  evld^ce  In  the  record  on  this  question. 

The  case  was  tried  to  the  court  and  a 
jury,  and  a  verdict  for  the  plaintiff  returned. 
Motion  for  new  trial  being  overruled,  jndc- 
ment  was  altered  on  the  verdict  from  which 
the  defendants  appeal. 

Error  Is  assigned  in  the  refusal  of  the 
court  to  give  requested  Inatmctioha  and  as 
to  instructions  given.  Two  of  these  will  be 
noticed. 

[11  The  court  was  requested  by  the  app^ 
lants  to  instruct  tiie  Jnry  that  there  was  no 
evidence  that  the  foreman  either  placed,  or 
caused  to  be  placed  the  pinch  bar  on  the  foot- 
board in  front  of  the  cai^ne^  and  that,  nnlesa 
they  found  that  the  apptilants  were  ^lUty  ot 
some  other  act  of  negligence  charged  In  the 
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complaint,  tbey  sbould  return  a  verdict  for 
the  appellanta.  This  request  was  In  the  fol- 
lowlnc  forni:  "There  Is  no  evidence  in  this 
case  by  which  the  defendants  can  be  held 
responsible  for  the  placing  of  a  i^ch  bar  up- 
on the  front  end  of  the  engine,  and,  if  you  do 
uot  find  by  a  preponderance  of  the- evidence 
some  other  acts  or  omissions  constituting 
necUgence  on  the  part  of  the  defendants  in 
this  action,  then  yon  must  find  for  the  de> 
fendants." 

The  court  did  not  glre  the  Instruction  re- 
quested either  in  form  or  subatanoe,  but  did 
gire  an  Instruction  as  follows:  "If  you  fur- 
ther believe  from  the  evidence  that  the  fwe- 
man  told  the  plaintlfl  to  ride  upon  the  front 
part  of  the  engine  and  directed  him  so  to  do, 
then  the  plaintiff  in  this  case  would  have  a 
right  to  assume  and  believe  that  It  would  not 
be  an  unsafe  place  to  ride,  and  If  it  was 
made  unsafe  to  ride  by  reason  of  any  act  of 
the  foreman,  such  as  the  placing  thereon  of 
pinch  bars  or  frogs  by  the  foreman  or  super- 
intendent in  diarge,  and  that  this  became  the 
proximate  cause  of  Ills  injury,  then  the  maa- 
ter  would  be  reapooslble  In  compensatory 
damages."  The  instruction  given  In  effect 
snbmltted  to  the  Jury  the  question  whether 
or  not  tile  place  where  the  plaintiff  waa  rid- 
ing was  made  unsafe  by  the  act  of  the  fore- 
man in  placing,  or  causing  to  be  placed,  the 
pinch  bar  where  it  was.  The  question  as  to 
who  placed  the  pinch  bar  on  the  footboard  Is 
vital,  for  if  it  were  an  act  of  the  plaintiff 
himself,  or  of  any  of  his  fellow  workmen, 
and  was  the  proximate  cause  of  the  ao^ent, 
there  would  be  no  liability  on  the  part  of  the 
anKllanta  As  above  stated,  there  was  no 
evidMice  as  to  how  the  pinch  bar  came  to  be 
where  it  was,  except  that  of  the  foreman, 
who  testified  that  the  plaintiff  himself  plac- 
ed It  there.  This  would  not  be  sufficient  to 
Justify  submitting  to  the  jury  the  question 
aa  to  whether  the  foreman  either  placed  or 
caused  it  to  be  placed  where  it  was.  The 
Jury  could  not  find  tliat  the  act  of  placing 
the  pinch  bar  upon  the  footboard  was  charge- 
able to  the  foreman,  and  thereby  to  his 
prindpala,  without  indulging  in  gneea  and 
conjecture. 

[I]  Verdicts  must  be  based  upon  evidence 
and  not  upon  surmise.  In  Jock  v.  Columbia 
*  Pnget  Bound  R.  Ck>.,  53  Wash.  437.  102 
Pae  it  Is  said:  "Outside  of  the  fact 
tiiat  WllUama  testifled  pwitlvely  that  he  did 
not  remove  the  stake,  the  testimony  of  the 
respimdent  did  not  make  a  prima  facie  case 
on  that  proposition,  and  the  jury  could  not 
reach  the  conclusion  that  WllUama  did  re- 
move the  stake,  without  resorting  to  gneas- 
woA  and  Burmlflfe  Of  course  it  is  well  es- 
tablished that  tfaa  Jury  Is  the  Judge  of  the 
eredibiUty  and  reaaonablenesa  at  the  testl- 
nkony.  But  It  la  Just  as  w^l  established 
that  vvrdlcta  must  be  based  on  facta  proven, 
and  not  <hi  ipecnlation  and  surmise." 

[S]  It  la  error  to  submit  a  vital  Issue  to 


the  Jury  when  there  Is  no  evidence  pertain: 
Ing  thereto,  and  a  specific  request  has  been 
made  to  withdraw  the  same  from  the  Jury's 
consideration.  The  requested  Instructions 
should  have  been  given.  In  Tergeson  v.  Rob- 
inson Mfg.  Co.,  48  Wash.  300,  03  Pac.  430, 
It  is  said:  "This  instruction  does  not  cure 
the  error  above  mentioned,  as  it  submits  an 
Issue  not  authorized  by  the  evidence  tending 
to  confuse  the  Jury.  Had  the  Jury,  in  an- 
swer to  special  interrogatories,  found  (1> 
that  the  ai^lant  had  not  failed  to  properly 
Instruct  or  warn  the  respondent,  (2)  that  it 
bad  i)erformed  Its  duty  in  furnishing  a  proih 
er  safeguard  for  the  top  head  of  the  ma- 
chine, but  C8)  ^t  the  belt  shifter  was  not  a 
proper  appliance  for  the  purpose  tot  which 
It  was  intended,  a  general  verdict  for  re- 
spondent, upon  the  evidence  before  us, 
would  not  be  permitted  tovtand.  Yet  we  are 
unable  to  say  that  the  Jury  did  not  reach  Its 
verdict  In  this  manner." 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  tax  new  trial. 

MOUMT,  M0BBI8,  and  KLLISk  JJ,  eon* 
cur. 


(7S  Watb.  «) 
THOBBSEN  v.  ST.  PAUL  &  TACOMA 
LCMBBB  CO. 

(Supreme  Court  of  Washington.    April  18, 

1813.) 

1.  Kkouobncs  U  136*)— Contbibutobt  NEG' 
uoence— jcbt  question. 

Id  an  action  against  the  seller  of  lumber 
for  injuries  to  a  stevedore  employed  by  a  con- 
tractor for  the  job  to  belp  load  the  lumber  in^ 
a  vessel,  by  Uie  seller's  lumber  car  running  off 
the  tramroad  and  the  lumber  falling  upon  pTain- 
titF,  whether  plaintiff  was  guilty  of  contribn- 
tory  negligence  Mid  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  ||  277-353;  I>e&  Dig.  |  136.*] 

2.  Nbgliobncb  (J  72*)— I  IT  JtiBiM— Contbibu- 
tobt Neouoencb. 

One  was  entitled  to  act  upon  appearances 
in  stopping  a  runaway  tram  car  in  an  emergen- 
cy, and  was  not  negligent  if  be  acted  as  a  rea* 
Bonably  prudent  person  under  the  circumstanc- 
es, though  he  may  have  beat  deceived  as  to  tiie 
danger. 

[Ed.  Note.— For  other  cases,  see  Negligeneer 
Cent  Dig.  IS  90,  100 ;  Dec  Dig.  S  72.*] 

3.  Neouoevoe  136*)— JuBT  Question. 

Negligence  is  a  question  of  law  only  wben 
the  facts  authorise  but  one  inference,  and  Is  for 
the  jury  if  different  minds  might  honestly  reach, 
a  different  conclusion. 

[Ed.  Note.— For  other  cases,  see  Nwligenee, 
Cent  Dig.  H  277-353;  Dec.  Dig.  |  136.*] 

4.  Nbolioence  (S  132*)— Coittbibittovt  yio- 

UGBKCB— EVIOEHCB. 

In  an  action  by  an  employ^  of  a  contractor 
to  load  a  vessel  with  lumber,  against  the  seller 
of  the  lumber,  for  Injuries  by  a  tram  car  load 
of  the  lumber,  which  fell  on  him  while  tryii^' 
to  stop  tbe  car,  evidence  by  plaintiff  that  he 
tried  to  stop  tbe  car  because  he  thousht  that 
Injury  might  result  to  persons  or  property  If 
the  car  reached  the  end  of  the  track  without 
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belns  stopped  was  admlsaible  oa  the  question  of 
mntributor;  negligence. 

[Sid.  Note. — For  other  cftses,  see  NcKliffence, 
Gent  Dig.  U  257-266;  Dec.  Dig.  |  132.*] 
6.  Evidence  (|  151*)— Motivb. 

Whenever  motive,  belief,  or  inteotion  is 
material,  the  direct  testimony  of  the  person  as 
to  what  his  motive,  belief,  or  intention  was,  is 
competent 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  440;  Dec  Dig.  g  ISl.*] 

6.  Tbial  (§S  140,  142*)— Questions  fob  Jdbt 
—Witnesses. 

The  credibility  of  witnesses  and  the  infer- 
races  to  be  drawn  therefrom  ia  for  the  jilry  in 
the  trial  court 

[EA.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  334,  335,  337;  Dec.  Dig.  H  140.  142.*] 

7.  NBdUaBHOB  S  2*)— NA.TUBB. 

NegligeDce  ariKs  only  from  an  omission  of 
duty. 

[Ed.  Not&— For  other  caaea,  aee  Negligence, 
Cent  Dig.  H  8.  4;'Dec.  Dig.  |  2.*] 

ft.  Negligence  (S  52*)  —  Defictite  Appli- 
ances—Wabni  no. 

It  was  the  dn^  of  a  lumber  company  to 
inform  an  empltxyfi  of  a  cmttacting  stevedore, 
engaged  in  loading  lumber  for  the  stevedore 
from  a  tram  car,  of  the  fact  that  one  rail  of 
the  track  was  shorter  than  tbe  others  and  of 
the  want  of  bnmpera  on  the  car,  or  of  tbe  grade 
in  tbe  track,  if  those  tilings  added  to  the  dan- 
ger of  tlie  work;  his  coemployte  not  beliv  re- 
quired to  inform  Mm  thereof. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |  65 ;  Dec.  Dig.  g  52.*] 

9.  TbIAI.  (8  194*)^lNSTBUCnONfl. 

A  requested  instruction,  that  one  injured 
from  lumber  ttUing  from  a  tram  car  could  not 
recover  if  be  was  apprised  of  the  approach  of 
the  car  in  time  to  avoid  injury  therefronu  and 
could  have  avoided  it  was  properly  reiused, 
where  the  evidence  made  it  a  jury  question 
whether  the  injured  perscm  was  negligent  in 
tiding  to  stop  the  car. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  »  413,  436.  430-^1.  446-454,  466-466; 
Dec.  Dig.  8  1&4.*1 

10.  Negligence      61*)— Pboxihatb  Cause— 
ooncubbent  negligence. 

If  plaintiff  was  injured  by  tbe  negligence 
of  defendant,  the  latter  is  liable  for  tbe  Injuries 
irrespective  of  whether  tbe  negligence  of  others 
also  contributed  to  Uie  injnrtes. 

[Ed.  Note,— For  other  cases,  see  Negligence, 
Cent  Dig.  88  74,  76;  Dec  Dig.  S  61.*] 

11.  ToBTs  (8  22«)— Joint  Tobtt-Feasobs— Lia- 

BILITT. 

A  recovery  may  be  had  against  all  joint 
tort-feasors  jointly,  or  against  a  number  less 
than  the  whole. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  88  29.  81 ;  Dec  Dig.  8  22.*] 

Department  2.  Appeal  from  Superior 
Conr^  Pierce  County ;  Miles  U  CllCCord,  Judge. 

Action  by  Louie  Thoreseu  against  the  St. 
Paul  ft  Tacoma  Lumber  Company.  From  a 
judgment  for  plalnttfT,  defendant  appeals. 
Affirmed  upon  remittitur ;  otherwise  reversed 
and  remanded. 

Clayton  Chapman  and  L.  M.  Bailey,  both 
of  Tacoma  (F.  S.  Blattner  and  Herbert  S. 
Origgs,  both  of  Tacoma,  of  counsel),  for  ap- 
pellant Bates,  Peer  ft  Peterson,  of  Taooma, 
for  respondent. 


FULLERTON,  T.  In  this  action  the  re- 
spondent, Louie  Tboresen,  recovered  against 
the  appellant,  St  Paul  ft  Tacoma  Lumber 
Company,  damages  In  the  sum  of  ¥15,000 
for  personal  injuries  received  while  at  work 
as  a  stevedore  upon  the  app^lant's  docks, 
assisting'  in  loadlng^  lumbar  up<Hi  an  ocean- 
going vessel. 

The  evidence  tended  to  show  that  the  ap-' 
pellant  sold  a  cargo  of  lumber  to  the  Charles 
Wilson  Company  agreeing  to  deliver  the  same 
on  Its  own  dock  within  reach  of  ship's  tackla 
The  stevedoring  firm  of  Rothschild  ft  Co. 
contracted  to  load  the  tnmber  onto  the  vessel, 
and  employed  the  respondent  with  Home  45 
others  to  assist  in  the  work.  The  respondeot 
began  work  on  the  morning  of  the  day  be 
was  injured.  At  that  time  he  found  Quite  a 
quantity  of  lumber  piled  upon  the  dock,  and 
he,  together  with  one  Tellefson,  was  directed 
to  pile  the  lumber  Into  sling  loads  prep^- 
tory  to  hoisting  it  onto  the  vesseL  lAter  on 
in  tbe  day  tbe  appellant  began  to  bring  lum- 
ber onto  the  dodc  from  Its  miUyards,  and 
the  respondent  and  his  colaborer  were  di- 
rected to  unload  the  cars  which  broogbt  tbe 
lumber  to  the  dock.  These  cars  had  flat  tops 
which  were  about  four  feet  wide  and  el^t 
feet  long,  set  upon  two  sets  of  trucks  of  two 
wheels  each,  placed  about  four  feet  apart 
They  ran  o:n  a  track  something  similar  to 
that  of  an  ordinary  railroad.  The  track  end- 
ed on  the  dock  within  a  few  feet  of  the  side 
where  the  vessel  which  was  beings  loaded 
was  anchored.  Some  120  feet  back  towards 
the  lumber  yards  of  the  appellant  there  was 
a  rise  or  elevation  in  the  track  above  its 
common  level  of  some  15  Inches,  giving  tbe 
track  a  gradual  slope  downwards  towards 
the  dock  for  about  60  feet,  from  which  point 
to  tbe  end  of  the  trade  It  was  again  compar- 
atively level.  Loaded  cars  were  brought  to 
the  top  of  the  rise  from  the  ap{>ellant'8  lam* 
ber  yards  by  horses,  where  they  were  blotHbed 
and  left  until  such  time  as  the  stevedores 
got  ready  to  unload  theni.  When  it  was  de- 
sired to  unload  the  cars,  the  stevedores  push- 
ed them  by  band  to  such  place  on  the  dock 
as  tbey  deemed  It  most  conv^ent  for  that 
purpose.  The  lumber  being  carried  by  the 
cars  at  the  time  of  the  accident  to  the  re- 
spondent consisted  of  timbers,  10  indies  by 
10  inches  In  size,  ranging  in  length  from  8  to 
20  feet  The  timbers  were  loaded  on  the 
cars  In  tiers,  having  a  width  of  6  pieces  and 
a  height  of  6  pieces.  The  toad  was  usnaU? 
secured  on  the  car  by  small  pieces  of  boards 
called  "binders"  laid  across  the  load  betweoi 
tbe  tiers,  •  and  sometimes  by  stays  or  ons- 
riders  placed  across  the  top  of  the  load.  One 
of  the  end  rails  of  tbe  track  on  which  the  re- 
spondent was  working  was  .about  20  indies 
shorter  than  the  corresponding  rail  on  tbe 
other  side,  and  no  buffer  or  block  of  any 
kind  was  placed  to  prevent  the  cars  from 
running  off  the  end  of  the  trade. 

Just  prior  to  the  happening  of  the  acd- 
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dent,  tb«  mpondoit  and  bis  colabwer  tm- 
loaded  a  car,  and  piled  Uie  lomber  to  the 
'side  of  the  track  and  some  three  or  four  feet 
therefrom.  Ab  th^  finished  their  woric  and 
lifted  the  onloaded  car  from  the  trat^  pre- 
paratory to  bringing  In  another  loaded  car 
down  the  Incline,  the  respondent  obserred  a 
loaded  car  coming  down  the  Incline  from  the 
rise  hi  the  track  at  a  considerable  speed. 
Fearing,  as  he  testlOed,  that  the  car  might 
run  off  the  ^d  of  the  tnuft  and  deetroy 
propert7,  or  kill  or  Injure  some  one,  he 
gathered  a  plank  and  endeaTored  to  atop  the 
car  by  placing  the  board  In  front  of  the  hind 
wheeL  This  he  did  twice,  the  car  miming 
over  the  hoard  each  time  without  stopping. 
He  then  ivepared  to  place  the  hlo4A  tor  the 
third  time,  when  the  Iroat  wheel  of  the  car 
ran  off  the  end  of  the  short  rail  and  tamed 
orer  snffldenUy  to  cause  a  part  of  the  load 
to  fall  off.  The  telling  lumber  caught  the 
appellant  between  the  car  and  the  lumber 
pile  whicSi  had  ticen  placed  along  the  aide 
of  the  track,  cntdiing  and  breaking  both  of 
his  legs  and  ot^erwtBe  bndBlng  bis  body ;  he- 
Ing  the  Injuries  for  which  he  soea 

The- car  eandng  the  injnry  was  brought  to 
the  top  of  the  grade  by  one  of  the  apj^lanfa 
tesmsttfa,  and,  according  to  the  resptmdent's 
testimony,  was  let  loose  by  the  teanutw  and 
allowed  to  ran  down  the  incline  without 
warning  and  contrary  to  the  oaoal  custom, 
snd  MM  not  obserred  by  Oie  respondent  un- 
til it  was  almost  upon  him.  0^  respond- 
ait*s  testimony  tended  to  siiow,  also,  that 
the  load  was  wUhont  the  usual  binders,  and 
conseanently  more  liable  to  teU  oit  than  it 
would  luiTe  been  had  it  been  loaded  in  the 
usual  way.  On  these  facts,  and  the  farther 
fikcts  that  ons  <tf  the  end  rails  wss  shorter 
than  the  other  and  there  was  no  buffer  to 
prerent  the  car  from  leaving  the  rails  en- 
tirely, tlie  renmndent.  bases,  his  claim  of 
netfiigaioe  on  which  he  predicates  his  right 
to  a  reoorery. 

Answering  the  complaint,  the  antellant 
denied  all  of  its  material  all^tiona,  and  set 
up  alllrniatiirc^,  in  separate  defenses,  con- 
tributory negligence,  assumption  of  risk,  and 
tiiat  the  respondent's  injuries,  if  any  he  re- 
ceired  were  caused  by  the  carelessness  and 
negligence  of  his  fellow  Herrants.  On  the 
trial  at  the  conclusion  of  the  erldence  the 
ftHMUlaat  moTed  for  a  directed  verdict  on  the 
ground  tliat  the  evidence  showed  conclusiTe- 
ly  that  the  respondent  had  directly  and  proxl- 
mately  contributed  to  his  own  Injury.  The 
appellant  also  after  the  entry  of  Judgment 
moved  to  set  the  same  aside  on  the  ground 
of  Irregularity,  and  on  certain  statutory 
grounds,  all  of  which  motions  the  trial  court 
orermled. 

[1-1]  The  appellant  first  assigns  that  the 
court  erred  in  overmlitig  Its  motion  for  a 
directed  verdict  in  Its  favor  on  the  gronnd 
of  contributory  negligence  on  the  part  of  the 
respondent  The  claim  of  eontribntory  neg- 
ilgenes  la  based  on  the  conduct  of  tlM  re- 


spondent while  he  was  endeavoring  to  stop 
the  car  from  which  the  lumt>er  fell  that  In- 
Jared  him.  Attention  Is  called  to  the  fact 
that  the  lumber  pile  between  which  and  the 
car  the  respondent  found  himself  when  the 
lumber  on  the  car  started  to  fall,  and  which 
It  is  claimed  cut  off  his  chance  of  retreat, 
was  placed  there  by  the  respond»it  himself, 
also  to  the  farther  fact  that  no  harm  could 
have  come,  as  the  sequel  proved,  had  the  car 
been  allowed  to  ran  to  the  end  of  the  rails. 
But  notwithstanding  the  respondent's  actt' 
may  not  have  been  essential  either  to  pre- 
serve the  property  from  loss  or  protect  other 
individuals  from  harm,  we  tUnk  nevertheless 
that  the  queetlon  whether  his  act  consti- 
tuted contributory  negligence  was  a  question 
for  the  Jury.  He  was  entitled  to  act  upon 
appearances,  and.  If  his  conduct  was  that  of 
a  reasonably  prudent  person  under  the  cir- 
cumstances, he  is  not  to  be  charged  with 
contributory  n^ligence  even  though  he  may 
have  been  deceived  thereby.  Negligence  is 
a  question  of  law  for  the  court  only  when 
there  can  be  but  one  conclusion  drawn  from 
the  tacts  proven.  If  different  minds  might 
honestly  reach  different  results  from  the 
facta,  the  question  Is  one  for  the  Jury.  We 
have  set  out  the  facts  In  oar  statement  of 
the  ease,  and  we  think  men  may  from  a  con- 
idderation  thraeof  honestly  differ  whether 
tbe  respondent's  conduct  was  reckless  or  or- 
dinarily prudent 

[4,  6]  The  re^ndent  was  permitted  to  tes- 
tity,  as  we  have  said,  to  his  motive  and 
purpose  In  attempting  to  stop  the  car,  say- 
ing that  he  thought  damage  to  property 
might  be  done  by  it  or  some  person  killed  or 
injured  if  It  was  permitted  to  reach  the  6nd 
of  tbe  rails  with  its  speed  unchecked.  It  is 
thought  that  this  evidence  is  Inadmissible, 
but  the  rule  is  that  whenever  the  motive,  be- 
lief, or  Intention  of  a  person  is  a  materia! 
tact  to  he  proven,  the  direct  testimony  of 
such  person  as  to  what  bis  motive,  belief, 
or  Intention  was,  Is  competent  Here  the  par- 
ticular evidence  was  material  on  the  question 
of  the  respondent's  contributory  negligence. 
It  is  further  argued  in  this  connection,  how- 
ever, that  the  evidence  was  not  worthy  of 
credence,  and  If  excluded  there  is  nothing  In 
the  record  to  Justify  the  respondent's  volun- 
tary exposure  of  himself  to  danger  In  his  at- 
tempt to  check  the  flight  <tf  the  car. 

[6]  It  is  claimed  that  the  evidence  Is  not 
worthy  of  credence  because  given  in  testi- 
mony when  tbe  witness  was  called  to  the 
stand  after  the  court  and  after  he  had  gone 
over  bis  entire  case  in  response  to  questions 
his  counsel  before  the  adjournment,  and 
further  because  It  was  not  shown  that  there 
were  any  persons  to  be  injured  by  letting  the 
car  go  unchecked,  and  because  tbe  sequel 
proved  that  there  was  no  danger  of  it  run- 
ning off  the  dock  Bft«>  It  left  the  track.  But 
the  credibility  of  the  evidence,  and  the  In- 
fwMkces  properly  to  be  drawn  from  the  man- 
nw  la  whl<A  it  Is  glTCO,  wws  for  the  jary; 
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Uie  Inferences  are  not  bo  conclualve  as  to 
mabe  the  fuestlon  one  of  law. 

The  court  gave  the  Jury  the  following  In- 
strtiction:  "The  answer  also  contains  an  af- 
firmative defense  that  the  negligence  which 
caused  the  plaintiflfB  injury  was  due  to  the 
acts  of  fellow  servants,  but,  as  to  that,  the 
court  instructs  you  that  there  is  no  evidence 
to  sustain  such  defense,  and  therefore  you 
will  disregard  the  question  of  the  defense  of 
fellow  aervant  In  considering  your  Terdlct" 
The  appellant  contends  that  the  Instruction 
was  erroneous  because  it  precluded  the  Jury 
from  considering  whether  or  not  respondent's 
working  companions  signaled  the  respond- 
ent's teamster  to  send  the  car  canslpg  the  In- 
Jury  down  to  the  do<^  as  the  teamster  tes- 
tified; and  also  precluded  the  Jury  from  con- 
sidering whether  Bothsctilld  ft  Co.'s  foreman, 
or  other  employ^  were  negligent  In  falling 
to  warn  tiie  respondent  of  the  danger,  If  dan- 
ga  there  wai^  from  the  short  rail,  the  want 
of  bmnpers,  or  tlie  grade  of  the  trade,  or 
whether  any  of  the  other  fellow  servants  of 
the  respondent  were  negligent  In  failing  to 
get  the  pile  of  laml>eT  out  of  the  way  be- 
tween which  and  the  car  the  respondent  was 
caught  at  the  time  of  bis  Injury^  or  whether 
the  rrapondmt's  co-woAman  was  n^ltgent 
In  not  getting  to  the  car  tn  time  to  stop  It 

[7, 1]  But  negligence  arises  from  an  onds- 
sion  of  dut7,  and  the  respondent's  coemployCa 
owed  him  no  dn^  to  Inform  him  of  the 
flhort  car  rail,  the  want  of  bumpers,  or  the 
grade  In  the  track.  The  duty  to  give  thls-in- 
fOrmatlon  was  the  appellant's  or  the  immedi- 
ate employer  of  the  respondent,  not  his  co- 
laborera  and  those  in  f^low  service  with  him. 
Whether  the  respondent's  colaborer  did  or 
did  not  use  sofllclent  diligence  to  stop  the 
car,  there  ia  nothing  in  the  record  to  show. 
It  was  shown  that  he  made  an  effort  In  that 
direction,  bat  If  it  did  ai^iear  that  his  ef- 
forts Fere  not  sufficiently  exacting  it  would 
be  too  much  to  say  that  tin  Jury  might  de- 
tomlne  therefKHU  that  the  respondMit's  In- 
juries were  chargeable  to  his  Diligence  in 
that  behalf.  Moreover,  the  court  lUd  not 
take  from  the  Jury  the  question  whether  the 
app^lant's  teamster  sent  the  car  down  the 
grade  In  re^wnse  to  a  signal  from  the  re- 
qtondent's  co-workers.  On  the  contrary,  he 
stated  to  the  Jury  explicitly  that  If  they 
found  "that  the  employ^  of  the  St  Paul  & 
Tacoma  Lumber  Company  let  go  of  the  car 
from  which  the  lumber  fell  and  Injured  the 
plaintlir,  In  the  usual  manner  of  letting  the 
cars  go  down  the  grade,  and  la  response  to  a 
signal  from  plaintiff  or  some  employe  of 
Bothschiid  &  Co.  that  they  were  ready  to  re- 
ceive the  same,  then  such  a  letting  go  would 
constitute  a  delivery  to  Bothschiid  &  Co..  and 
Bothschiid  &  Go.  would  l>e  responsible  for  its 
management  thereafter."  This  sufficiently 
covered  the  question,  even  assuming  that  it 
was  technically  oroneons  to  say  that  there 
was  ne  evidence  anmiortlng  the  allegation 


that  the  respondent's  Injuries  were  due  to 
the  negligence  of  a  fellow  servant. 

The  appellant  requested  the  following  ts- 
structlons:  "You  are  instructed  that  an  act 
is  not  to  be  deemed  the  proximate  cause  of 
an  Injury  unless  the  Injury  was  such  a  con^ 
sequence  of  the  act  as  under  the  clrcunjatano- 
es  of  the  case  might  and  ought  to  have  been 
foreseen  or  anticipated  by  an  ordinarily  rea- 
sonably prudent  man  as  reasonably  likely 
to  flow  from  such  an  act,  In  other  words, 
where  the  proximate  cause  Is  the  efficient 
cause  from  which  the  injury  follows  In  un- 
broken sequence  without  intervening  cause 
to  break  the  continuity  or  connection,  and  if 
In  this  case  you  should  find  from  the  evi- 
dence that  the  defendant.  St  Paul  A  Taooma 
Lumber  Company,  started  and  allowed  a  car 
of  lumber  to  start  down  an  Inclined  tnA 
towards  the  place  where  i^ntlff  was  woo- 
ing without  giving  him  warning,  and  not  In 
obedience  to  a  signal  from  the  plaintiff  and 
his  fellow  workmen,  and  not  in  obedience  to 
any  custom  so  to  do,  and  that  such  act  was 
negligent,  stili,  if  yon  furthw  find  from  (he 
evidence  that  the  plalntifl,  vrith  or  wiOioat 
his  coemploy£s,  was  aiHprlsed  of  the  ai^roeek 
of  the  car  in  time  to  avoid  injury  therefnaa, 
and  could  have  avtdded  the  sam^  then  yon  are 
Instructed  that  the  said  n^Ug^ce  of  the  de- 
flandant  was  not  the  proximate  cause  oi  the 
injury  to  plaintiff,  and  said  defendant,  St 
I^ul  ft  Tacoma  Lumber  Company,  would  not 
be  liable  therefor. 

"Should  you  find  from  the  cvl^iioe  Out 
Rotbs4Alld  &  Go.,  or  any  oi  the  au^oyfis 
of  Rothschild  ft  Oo.  who  vrare  working  irith 
plaintiff,  or  plaintiff  himself,  by  their  own 
acts  in.  handlins  said  car  after  the  aame  had 
been  delivered  to  th«n,  contrlbnted  to  the 
conditions  which  were  the  proximate  cause 
of  the  Injury  to  plaintiff,  then  aodi  acts 
would  bar  plaintiff  from  recorery  against 
said  St  Panl     Tacoma  liomber  Gompeny." 

[9]  These  instructions  were  properly  re- 
fused. The  first  because  of  the  ^nae  there- 
in to  the  effect  that  there  conld  be  no  re- 
covery -against  the  appellant  if  the  respon- 
dent **was  ai^prlsed  of  the  approach  of  the 
car  in  time  to  avoid  injury  therefrom,  and 
could  have  avoided  the  same,**  as  this  wa!« 
practically  equivalent  to  an  instruction  to 
ttnd  for  the  a^Kllant  since  it  cannot  be 
seriously  questioned.  In  the  light  of  the 
record,  that  the  respondent  saw  the  car  in 
time  to  avoid  injury  therefrom  and  could 
have  avoided  the  same.  UIs  right  to  re- 
cover, however.  Is  not  to  be  tested  by  this 
fact  If.  after  observing  the  car,  his  cos- 
duct  In  endeavoring  to  stop  it  was  tbat  of  a 
reasonably  prudent  person,  he  Is  not  guilty 
of  contributory  negligence  or  barred  of  bis 
right  to  recover,  while,  on  the  other  hasd. 
If  his  conduct  in  that  behalf  was  not  tbat  of 
a  reasonably  prudent  person,  he  la  guilty 
of  such  negligence  and  Is  barred  of  bis  right 
to  recover.    The  instruction  therefore,  b» 
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cause  of  the  ot^eeUonable  feature  noted, 
was  properly  refused. 

[II]  Tbe  second  requested  instruction 
quoted  was  also  properly  refused  as  an  in- 
correct BtatenwDt  of  tbe  law.  The  rules  of 
law  governing  tbe  relations  between  master 
and  serrant  hare  no  application  to  persons 
wbo  do  not  bear  to  eadi  aOutt  tbat  relation ; 
bencew  If  tbe  appdlanTa  netflgence  contribut- 
ed to  tbe  injury  of  tbe  respondent,  It  Is  lia- 
ble for  sncb  Injury,  no  matter  whether  tbe 
negligence  of  others  contributed  thereto  or 
not.  or  what  were  tbe  relations  between  such 
others  and  the  respoident.  Bskildsoi  t. 
Seattle,  29  Waab.  688,  70  Pa&  64;  Wllllanu 
T.  Ballard  Lumber  Co.,  41  Wash.  338,  83 
Pac  323. 

[11]  It  la  daimed  that  the  Judgment  la  ir- 
regolar  and  should  have  been  set  aside  on 
tbe  appellant's  motUm  becaose  «DtM«d 
against  tbe  aiqpeUant  separately  and  not 
jointly  against  It  ai^  its  codefendanta  who 
made  default  But  tlw  appelant  and  Its 
Godef^ndants,  If  aH  were  equally  liable  to 
the  respondent,  were  Joint  tortfeasors,  and 
tbe  mte  la  that  a  recovery  may  be  had 
against  all  of  them  Jointly,  ea^  severally, 
or  against  any  number  less  than  the  whole. 
In  this  Instance  It  was  optional  with  the 
xewonduit  whether  be  pursued  his  case  to 
Jndgnxent  agalnat  all  of  the  defendants,  and 
bis  fkllure  so  to  do  Is  not  error  (tf  which 
the  codefendant  can  complain.  Doremus  v. 
Boot,  28  Wash.  710-718,  68  Paa  572,  64  L.  B. 
A.  640. 

The  appellant  Anally  contends  Qiat  ttie 
verdict  Is  excessive,  and  with  this  we  are 
inclined  to  agree.  The  respondent  was  un- 
questionably injured  seriously  and  perma- 
nently, and  ttte  avocatlona  in  life  which 
be  has  formerly  pursued  for  a  livelihood  are 
no  longer  open  to  him.  But  nevertheless  he 
is  not  cut  off  attsolutdy  from  all  employment, 
and  In  fixing  the  amount  of  tbe  recovery 
cognizance  ahoold  be  taken  <d  such  ftct, 
and  we  think  the  Jury  did  not  sufficiently 
consider  it  We  shall  not,  however,  order 
a  new  trial  in  tbe  first  Instance.  But  if  the 
respondent  will  within  30  days  after  the  re- 
mittitur from  this  court  reaches  the  lower 
court  file  tn  that  court  a  written  consent 
to  accept  judgment  for  tlO,21S,  then  judg- 
ment shall  be  entered  in  his  favor  for  tbat 
sum  against  the  appellant  and  its  surety  on 
the  snpersedeas  bond ;  otherwise  the  lower 
court  win  grant  a  new  trial. 

CROW,  a  J.,  and  MAIN,  BLLI8,  and 
MORRIS,  JJ.,  concur. 

cn  Wash,  m)  «■ 

ROSS  V.  KENWOOD  INV.  GO.  et  al. 

(Supreme  Court  of  Wasbiagton.    April  21, 
1913.) 

t.  PaiNciPAi.  AND  Agent  <l  148*)— AoanT's 

]*0WaR8~N0TICE  TO  ThIBD  ^UtSOHS. 

PwsoDi  dealing  with  property  wld  pursu- 
ant to  a  recorded  power  of  attorney  are  ooly 


charged  with  such  knowledge  as  to  tiie  atent 
of  the  powers  of  the  attorney  in  fact  as  the 
power  of  attoniey  conveys,  .in  the  absence  ot 
actual  knowledcw  as  to  ttie  extent  of  the  pow- 
ers; tbe  agent's  apparent  authority  being  his 
real  authority. 

[Ed.  Note.— For  other  cases,  see  Principal 
aud  Agent,  Cent  Die.  U  684-662;  Dec.  Dig.  f 
148.*] 

2.  VXIfDOB  ANO   PtnCHASSB   Q  239*>— BoRA 

Fide  Ptjbchasxbs— OoiiainaBATioiT. 
One  purcbasinf  land  need  only  notice  tttat 
a  snfflcient  connderation  is  named  in  the  deeds 
constituting  tiis  chain  of  title,  not  heing  bound 
to  compare  the  consideration  recited  with  the 
market  value  of  the  property  at  the  time  ttia 
several  conveyances  were  cxccnted. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Parchaser,  Gent  Dig.  M  683-600;  Dec  Dig.  | 
230.*] 

5.  PBINCIPAI.  AHO  AOIIIT       103*)  —  POWu! 
Ot  AtTOBKET— CONSTBUCnON. 

The  power  to  sell  and  convey  an\j  author- 
ised the  agent  to  sell  and  convey  for  a  fair 
money  consideration,  and  not  to  make  aa  ex- 
change of  property. 

[Ed.  Note— For  other  cases,  see  Priudpai. 
and  Agent,  CenL  Dig.  U  278-203,  363-m 
367;  Dec.  Dig.  i  103.*] 

4.  Pbincipal  Ann  Aqbht  (S  103*)  —  Powm 

or  ATToaHBT— CoNsnrBucnoN. 

A  power  of  attoniey  autborixing  the  agent 
"to  bai^ain,  contract  agree  for,  parcbase,  re- 
ceive, and  take  lands,"  and  to  "oargain,  sell, 
remis^  release,  convey,  mortgage,  and  hypothe- 
cate lands,"  antliorised  tbs  attorney  to  ex- 
change  land  as  well  as  to  boy  and  sell. 

[Ed.  Note.— For  other  cases,  see  Prlndral 
and  Agent  Cent  Dig.  Si2TO-288.  863-m 
367;  Dec  Dig.  f  103.*} 

6.  Vbhoob  ahd  Pcxohasbb  <|  3*)~-Sali 
tinqdishxd  fbov  bxcoanok. 

Though  tbe  consideration  of  a  conveyance 
was  other  property,  where  the  real  property  in- 
volved is  dealt  with  as  having  a  ued  and 
agreed  value,  tbe  transaction  is  usually  regard' 
cd  as  a  sate  and  not  an  exchange. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  3;  Dec  Dig.  |  8.*] 

6.  PaiifCiPAi.  Airn  Agkit  Q  97*)— Oohstbuo- 
iion  or  Powbb— Stbiot  Oonsnucnon. 

While  powers  of  attorney  to  convey  realty 
are  generally  construed  strictly,  they  should 
not  be  so  construed  as  to  defeat  the  evident  in- 
tent of  the  principal. 

[Ed.  Note.— Vor  other  cases,  see  Principal 
and  Agent  Cent  Dig.  ||  844-^6;  Dec  Dig.  | 
97.*] 

7.  Pbinoipal  aitd  Aonn  Q  31*)  —  Pown 
or  Attobitet- ExTXHT  or  Adthositt. 

Where  an  attorney  in  fact  had  absolute 
power  to  convey  bis  pnocipal's  realty,  such 
power  could  not  be  lessened  by  any  provision 
in  a  contract  executed  by  the  attorney  to  con- 
vey land,  though  the  fall  extent  of  his  oowers 
is  not  exercised  by  such  contract;  failiure  to 
exercise  not  twing  a  snrraider. 

[Ed.  Note— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  |  68;  Dec  Dig.  !  81.*} 

Department  1.  Appeal  from  Superior  Court, 
King  County;  R.  B.  Alt>ertson,  Judge. 

Action  by  Elizabeth  Boss  against  the  Kmt- 
wood  Investment  Company  and  otbws,  Frwn 
a  Judgment  for  plaintiff,  certain  defendants 
appeal.   Reversed  In  part 
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PAImer  ft  Askren,  of  SeatUe  (A.  J.  Falknor, 
of  Seattle,  of  counsel),  for  appellants  Tocum 
and  others.  Brady  A  Rununens,  of  Seattle, 
fax  appeUant  Allen.  John  S.  Jnrer.  of  Seat- 
tle, for  respondent. 

PARKER,  J.  Olie  plaintiff,  claiming  to  be 
tbe  owner  of  lots  1  and  2  of  block  54,  division 
6.  Capital  HUI  addition  to  Seattle,  seeks  to 
IttTO  certain  InstmmeDts  of  record  In  the 
auditor's  office  of  King 'county,  canceled  as 
douda  upon  her  title,  and  have  her  title 
quieted  as  against  the  claims  of  the  defend- 
ants. At  the  conclQsion  of  the  trial  upon  the 
luerits,  the  court  rendered  a  decree  canceling 
the  Instruments  complained  of  by  the  plain- 
tiff and  quieting  her  title  as  against  the 
claims  of  the  defendants,  but  awarding  to 
cert^n  of  the  defendants  liens  upon  the  lots 
for  money  expended  by  them  iu  satisfaction 
of  the  tax  and  other  liens  thereon.  The 
defendants,  claiming  title  to  the  lots  under 
certain  of  the  instruments  canceled  by  the 
decree,  and  also  tbe  defendant  Elizabeth 
Allen,  claiming  a  lien  upon  the  lots  under 
a  mortgage  canceled  by  the  decree,  hare  ap- 
pealed. 

The  rights  of  aKwUants  rest  upon  certain 
deeds  of  ccnveyance  in  their  chain  of  title 
which  were  executed  by  an  attorney  in  fact 
of  respondent  The  extent  of  tbe  power  of 
attorney  in  fact,  as  appellants  were  entitled 
to  view  such  power,  is  the  main  problem  for 
our  solution  here.  Ck>unBel  for  respondent 
states,  in  the  introduction  of  his  able  and 
voluminous  brief,  that:  -"The  case  Is  a  long, 
complex,  and  intricate  oi^e,  both  as  to  the 
facts  and  the  law  involved."  Were  we  deal- 
ing with  tbe  rights  of  respondent  as  against 
her  attorney  in  fact,  and  her  immediate 
^antee  named  in  ttie  deed  executed  by  her 
attorney  In  fact,  the  controversy  might  well 
be  regarded  as  being  wry  complex  and  intri- 
cate. But  fiince  appellants  are  not  the  imme- 
diate grantees  of  respondent  and  were  entire 
strangers  to  her  at  ell  times  prior  to  acquir- 
ing their  respective  Interests  In  the  lots  un- 
der subsequent  conveyances,  we  think  It  will 
appear  as  we  proceed  that  the  controlling 
facts  are  not  seriously  involved,  nor  are  they 
si^ject  to  serious  controversy. 

'nie  lots  Involved  are  now  and  bare  been  at 
all  times  unoccupied,- and  not  In  the  physical 
possession  of  any  one.  .  During  a  period  of 
some  eight  years  prior  to  October,  1911,  re- 
spondent spent  most  of  her  time  in  Alaska, 
being  there  all  of  the  time  from  June,  1907, 
to  October,  1911.  During  the  larger  part  of 
this  period  she  was  lu  remote  and  somewhat 
inaccessible  places  in  Alaska,  so  far  as  com- 
muulcatlbn  with  her  friends  at  Seattle  was 
concerned.  She  evidently  went  to  Alaska 
expecting  to  be  so  situated,  and  the  last 
time  she  left  Seattle  for  Alaska  in  June; 
1907,  she  uow  admits  that  she  then  expected 
to  remain  a  number  of  years.  While  her 
power  of  attorneiy  here  Involved  bad  been 
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executed  prior  to  tliat  tlm^  she  then  bad  a 
conversation  with  her  attorney  in  fact  In 
Seattle,  resulting  in  the  understanding  be- 
tween them  that  the  power  of  attorney 
should  remain  in  force  during  her  absmoe. 
It  reads  as  follows:  "Know  all  men  by  these 
presents:  That  I,  Elizabeth  Ross,  of  Conn- 
cil  Olty,  Council  Precinct,  Second  Division, 
District  of  Alaska,  have  made,  consUbited 
and  appointed,  and  by  these  presents  do 
make,  constitute,  and  appoint  Hattie  Boyker, 
of  the  <d^  of  Seattle,  county  of  Kins,  In  tM 
state  of  Washington,  my  true  and  lawful  at< 
tomey  finrmeaDdlnmynaine,place  and  stead 
and  for  my  use  and  benefit  to  ask,  demand,  soe 
for,  recover,  collect  and  reoetve  all  mdi  sams 
of  money,  debts,  dues,  accounts,  legacies, 
bequests,  interests,  dividends,  annuities  and 
demands  whatsoever,  as  are  now  or  shall 
hereafter  become  dde,  owing,  payable  or 
belonging  to  me,  and  have,  use,  and  take  all 
lawful  ways  and  means  In  my  name,  or 
otherwise  for  the  recovery  thereof,  by  attach- 
ments, arrest,  distress,  or  otherwise,  and  to 
•compromise  and'  agree  for  the  same,  and  to 
make,  sign,  seal  and  delfrer  acquittances,  or 
other  'sufficient  discharges  for  the  same, 
for  me  and  in  my  name,  to  bai^ln,  contract, 
agree  for,  purchase,  receive  and  take  lands, 
tenements,  hereditaments,  and  accept  tbe 
seisin  and  possession  of  all  lands,  and  all 
deeds,  and  other  assurances  in  the  law  there- 
for; and  to  lease,  let,  demise,  bargain,  sell, 
remise,  release,  convey,  mortgage  and  hy- 
pothecate lands,  tenements  and  heredita- 
ments, upon  such  terms  and  conditions  and 
under  such  covenants  as  she  shall  think  fit 
Also  to  bargain  and  agree  for,  buy,  sell,  mort- 
gage, hypothecate,  and  in  any  and  every  way 
and  manner  deal  In  and  with  goods,  wares 
and  merchandise,  choses  in  action  and  other 
property,  in  possession  or  in  action,  and  to 
release  mortgages  on  lands  or  chattels,  and  to 
make,  do  and  transact  all  and  every  kind  of 
business  of  what,  nature  and  kind  soever. 
And  also  for  me  and  in  my  name,  and  as  my 
act  and  deed,  to  sign,  seal,  execute,  deliver 
and  acknowledge  such  deeds,  leases  and  as- 
signments of  leases,  covenants,  Indentures, 
agreements,  mortgages,  hypothecations,  bot- 
tomarles,  charter  parties,  blUs  of  lading, 
bills,  bonds,  notes,  receipts,  evidences  of 
debt,  releases  and  satisfaction  of  mortgage 
judgment  and  other  debts,  and  such  otber 
instruments  In  writing,  of  whatever  kind  or 
nature,  as  may  be  necessary  or  proper  in 
the  premises:  *GIvlng  and  granting  unto  my 
said  attorney  full  power  and  authority  to  do 
and  perform  all  and  every  act  and  thing 
whatsoever  requisite  and  necessary  to  be 
done  In  and  about  the  premises,  as  fuUy  to 
all  intents  and  purposes  as  I  might  or  could 
do  if  personally  present,  I,  Elizabeth  Boss, 
hereby  ratifying  and  confirming  all  that  my 
said  attorney  Hattie  Boyker  ahall  lawfully 
do  or  cause  to  be  done,  by  vlrtne  of  time 
presents.'  'In  witness  wbereot  I  have  her*- 
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tinto  set  my  hand  snd  seal  the  16th  day  of 
Aagnst  In  the  jccer  of  our  Uffd  one  ttaonsand 
nine  bnndred  and  four.' "  • 
ThJs  power  of  nttomey  was  duly  signed 
and  acknowledged  by  ber  t>efore  a  notary 
public  at  Coandl  City  In  Alaska,  and  wai 
thereafter  duly  recorded  In  tbe  office  of  the 
auditor  of  King  coonty.  At  that  time  re- 
■pondent  had  acqnlred  scnne  real  property  in 
Seattle,  and  Oiereafter,  in  100^  she  acquired 
tbio  lots  here  tnT<dTed.  In  April,  1907,  Hat- 
tie  Boykw,  88  attorney  In  fact  for  respond- 
ent, executed  a  mortgage  upon  these  lots  to 
one  Sbonratt  to  secure  the  snm  of  91,2S& 
Tbte  mortgage  was  duly  recorded  in  the' office 
of  tbe  auditor  of  King  oonntr  on  May  13* 
1907.  This  exerdae  of  tbe  power  by  Hattie 
Boyker  as  attorney  In  fact  became  known  to 
^[V^ants  npMi  tibelr  examination  of  the 
abstract  of  tltl^  preliminary  to  acquiring 
tiMir  respective  Interests  in  the  lots,  and  there 
was  nothing  on  record  snggestlng  to  appel- 
lants that  the  power  had  not  been  lawfully 
exercised.  Indeed,  respondent  concedes  that 
It  was  ao  lawfully  exerdaed  and  within  the 
scope  of  the  iMmer  glten.  This  was  a  dr- 
cnmstance  suggesting  to  aivdlanta  that  the 
power  was  being  exercised,  and  that,  so  far 
as  shown  by  the  public  records,  it  was  un- 
questioned by  respondent  up  to  the  time  ap- 
pellants acquired  their  interest  in  the  lota. 
On  April  10,  1909,  Hattie  Boyker,  as  attor- 
ney in  fact  for  respondent,  executed  a  war- 
ranty deed,  absolute  In  form,  for  these  lots 
to  the  defendant  Samuel  C.  Freela,  reciting 
a  consideration  of  "fifty -five  .  hundred  dol- 
lars lawful  money  of  the  United  States." 
Two  days  later,  on  April  12,  1900,  defendant 
Freds  executed  a  mortgage  upon  the  lots  to 
Elizabeth  Allen  to  secure  an  indebtedness  of 
92,000  evidenced  by  bis  promissory  note  to 
her.  This  deed  and  mortgage  were  recorded 
in  the  auditor's  office  of  King  county  on 
April  26,  1900,  at  11:42  a.  m.  and  11:43  a.  m., 
respectlTely.  Thra-eafter  Freds  caused  tbe 
Bhorratt  mortgage  to  be  paid  and  satisfied 
of  record. 

On  October  22,  1900,  Freels  Altered  Into  a 
contract  for  the  sale  of  tbe  lots  to  appellant 
John  Jj.  Tocum  for  the  sum  of  $5,500,  receiv- 
ing $200  cash  payment  thereon  and  signing 
an  earnest  money  receipt  accordingly;  the 
agreement  being  that  the  sale  should  be  com- 
pleted within  30  days.  Yocnm  was  acting 
for  bimsdf  and  appellants  other  than  Bllza- 
beth  Allen.  Tbe  abstract  of  title  to  the  lota 
being  examined  by  attorneys  for  tbe  prospec- 
tive panAaaera,  and  the  sale  being  atwut  to 
be  comi^eted,  John  H.  Allen,  an  attorney  of 
Seattle,  notified  Tocum  by  letter  that  there 
existed  a  contract  between  Freels  and  re- 
qwndent  by  her  attorney  in  fact,  relating  to 
the  purpose  of  the  execution  of  the  deed 
conveying  the  lota  to  Freela;  that  the  con- 
tract had  been  filed  In  the  office  of  the  audi- 
tor of  King  coonty;  and  that  reapondent 
wonld  ban  "untU  tbe  let  day  of  Aognstp 


1910,  in  which  to  redeem  said  property.** 
This  was  the  first  notice  Yocum  and  his 
associates  received  of  the  existence  (rf  this 
contract,  and,  upon  an  examination  of  the 
records  In  the  auditor's  office  thereafter 
caused  to  be  made  by  them,  they  first  learned 
of  its  contents.  It  had  been  recorded  at  tbe 
request  of  J.  H.  Allen  on  November  23, 1909. 
This  contract  was  drawn  at  tbe  same  time 
the  deed  was  given  by  respondent  her  at* 
tomey  in  fact  to  Freds,  on  April  10,  1909, 
and  was  evidently  intended  by  all  parties  to 
be  then  executed.  The  evidence  indicates 
that  it  was  then  actually  signed  hy  the 
partie!^  thoutfi  upon  its  fttce  it  aiqmura  to 
have  been  formally  executed  and  acknowl- 
edged on  October  20,  1909.  Its  language  la 
somewhat  Involved;  but  it  evidenicea  an  In- 
tent on  the  part  of  Freels  and  resipondenf  a 
attorney  In  fact  to  have  the  lots  conveyed  to 
Freels  In  consideration  of  the  conveyance  to 
respondent  of  certain  other  real  property 
and  the  assumption  by  Freels  of  Incumbranc- 
es, including  taxes  and  local  assessments, 
amountiug  to  a  considerable  sum  then 
against  the  lota,  aU  In  lieu  of  the  $0,000 
money  consideration  expressed  in  the  deed 
to  Freels.  The  contract  also  refers  to  the 
$2,000  mortgage  given  by  Freels  to  Elizabeth 
Allen  in  such  manner  as  to  evidence  an 
understanding  that  Freels  should  execute 
such  mortgage  Immedlatdy  upon  recdvli^ 
the  conveyance  for  the  iots.  Tbe  contract 
also  evidences  an  Intention  to  have  Freds 
take  title  to  the  lots,  subject  to  redemption 
or  repurchase  by  respondent,  by  her  deeding 
back  the  other  real  property  received  by  her 
in  part  condderatlon  therefor  and  paying 
c^taln  sums  to  Freels,  and  also  makes  pro- 
vision for  taking  care  of  the  Allen  mortgage. 
The  following  provisions  pt  tbe  contract 
relate  to  these  matters:  "It  Is  understood 
and  agreed  that,  should  Elizabeth  Ross  dlsr 
a^rove  of  said  sale  of  said  lots,  then,  in  that 
event,  the  said  Elisabeth  Boss,  dther  In  per- 
son or  by  her  said  attorney  in  fact,  should  be 
entitled  to  rQ;>a9sees  hersdf  of  the  title  t^ 
said  lots.  *  *  *  It  Is  further  understood 
and  agreed  between  the  parties  hereto  that 
all  of  the  papers  togetber  with  the  abstract, 
recdpt  and  tbis  contract  shall  be  depodted 
in  escrow  and  remain  with  the  said  J.  H. 
AHea,  until  this  contract  shall  terminate  as 
herein  provided.  *  *  *  It  Is  further  dis- 
tinctly understood  and  agreed  between  the 
parties  hereto  that  the  said  Elizabeth  Boaa 
shall  have  nntll  the  first  day  of  August  next 
ffliBulDg  to  redeem  said  property  as  herein 
provided.  *  *  •  Should  tbe  said  Eliza- 
beth Ross  fail  to  redeem  said  property  as 
herein  provided,  then  said  Allen  shall  ddlver 
deeds,  etc.,  to  the  said  property  on  Cqdtal 
Hill  shall  be  and  ronatat  tite  properly  ot  the 
said  Freels." 

While  the  contract  seems  to  contemj^te 
the  leaving  ef  the  papers  in  escrow  in  tbe 
bands  of  J.  H.  Allen,  we  think  tbe  evSdenca 
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i^hows  that  the  deed  to  Freels  and  the  mort- 
SBge  to  Klizabetb  Alien  were  intended  to  be 
then  recorded,  and  were  In  fact  recorded,  by 
consent  of  all  of  tbe  parties,  on  April  26, 
1909.  Appellant  Yocnm  and  his  associates, 
thus  learning  of  this  contract  giving  respond- 
ent the  right  to  repossess  herself  of  the  ti- 
tle to  the  lots  under  Uie  conditions  therein 
spedfied,  insisted  on  Freels'  procuring  a  re- 
lease of  such  right  on  the  part  of  respondent 
before  completing  the  purchase.  To  satisfy 
this  requirement  of  Tocnm  and  his  associ- 
ates, Freels  procured  a  quitclaim  deed  from 
respondent,  executed  by  her  attorney  in  fact, 
releasing  her  right  to  redeem  the  lots,  re- 
citing as  8  consideration  therefor,  "The  sum 
of  five  dollars  and  other  good  and  valu- 
able considerations,"  and  further  reciting  as 
follows:  "This  deed  is  made  to  convey  the 
title  to  property  aforesaid,  free  from  any 
equities  or  contingent  rights  that  may  exist 
therein,  in  favor  of  the  party  of  the  first 
part  by  reason  of  a  certain  instrument  dat- 
ed October  20,  1909,  and  recorded  November 
23,  1909,  File  No.  660860,  vol.  683,  page  473, 
of  Deeds,  in  the  office  of  the  andltor  of  King 
county,  Washington,  executed  by  tbe  said 
Enizabeth  Ross  by  her  attorney  in  fact,  Hat- 
tie  Boyker,  and  Samuel  O.  Freels,  tbe  said 
instrument  being  by  Inadvertence  dated  the 
20th  day  of  October,  1909,  but  it  should  have 
borne  date  tbe  12th  day  of  April,  1900,  and 
the  said  month  of  August  therein  referred  to 
as  'the  first  day  of  August  next  ensuing'  was 
tbe  month  of  August,  1909."  Thereafter,  on 
January  12, 1910,  the  sale  to  Tocnm  and  his 
assodatea  was  completed  by  Freels  execut- 
ing a  deed  to  appellant  Lewis  C  Troughton, 
who  thereafter  conveyed  the  lota  to  appel- 
lant Kenwood  Investment  Company.  This 
company  is  a  corporation.  Its  entire  stock 
Is  owned  by  Yocum,  Troughton,  and  D.  B. 
Palmer,  who  have  entire  control  of  its  in- 
terests. These  constitute  the  associates  of 
Yociim  in  whose  interest  be  acted  in  making 
the  contract  of  purchase  with  Freels.  There- 
fore, so  far  as  notice  of  respondent's  equities 
Is  concerned,  we  may  regard  all  of  tiiese  as 
standing  in  the  same  position.  The  consider- 
ation of  $5,500,  specified  in  the  contract  of 
purchase  and  deed  fr<Hn  Freels  to  Troughton, 
executed  in  pursuance  thereof,  was  the  actu- 
al amount  of  the  consideration  paid  by 
Yocum  and  his  associates,  Including  the  as- 
sumption by  tliem  of  the  $2,000  Allen  mort- 
gage and  some  local  assessments  then  against 
the  lots.  It  is  conceded  that  neither  yocum 
nor  any  of  his  associates  was  acquainted 
with  the  respondent  or  her  attorney  in  fact, 
Hattie  Boyker,  until  after  the  closing  of 
their  deal  with  Freels  and  the  entire  con- 
summation of  their  purchase  of  the  lota 
from -him,  and  a  careful  reading  of  this  en- 
tire record  falls  to  disclose  any  fact  point- 
ing to  any  knowledge  on  tbe  part  of  Yocum 
or  any  of  his  associates  touching  respond- 
eat's  interests  in  the  lotSi  or  the  authority 
PQBseBsed  .t^  her  attorpey  In  fact,  or  tbe 


nature  of  Freel's  dea1ing8  with  respondent 
and  her  attorney  In  fact,  other  than  that 
disclosed  by  the  recorded  Instnunents  we 
have  noticed.  It  Is  conceded  that  the  power 
of  attorney  was  not  revoked  nntU  long  after 
appellants  had  acquired  their  Interest  in  tbe 
lots. 

While  there  appears  a  vast  array  of  facts 
In  this  voluminous  record  which  would  have 
some  bearing  upon  the  question  of  reBp<»ad- 
ent's  right  to  relief  as  against  Freels  and  her 
attorney  In  fact,  we  think  the  forgoing  Is 
a  fair  statement  of  all  facts  which  can  have 
any  relation  whatever  to  the  rights  of  re- 
spondent as  against  either  of  these  appel- 
lants* and  this  l8  all  we  are  hoe  ooncemed 
with. 

Counsel  for  respondent  rests  her  right  to 
the  relief  prayed  for  as  against  appellants, 
upon  the  theory  that  the  power  of  attorney 
did  not  vest  In  Hattie  Boyker,  as  her  attor- 
ney In  fact,  the  power  to  convey  the  lots  in 
the  manner  here  shown;  that  both  deeds  ex- 
ecuted by  Hattie  Boyker,  as  attorney  in  fact 
for  respondent,  were  in  fraud  of  respondent's 
rights;  and  that  appellants,  bad  such  knowl- 
edge thereof  as  to  render  those  deeds  void  and 
Ineffectual  as  to  them,  furnishing  no  support 
to  their  present  claim  of  UUe  in  the  Ken- 
wood Investment  Company.  Looking  to  the 
terms  of  the  power  of  the  attorney  alone,  It 
would  seem  difficult.  Indeed,  to  frame  a 
granted  power  to  acquire  and  convey  real 
property  by  an  attorney  in  fact  In  more  com- 
prehensive language,  not  only  as  to  tbe  mere 
power  to 'acquire  and  convey,  but  also  as  to 
the  discretion  vested  in  the  attorney  in  fact 
to  determine  the  conditions  and  purposes  of 
such  contemplated  acquisition  and  convey- 
ance, and  when  such  acquisition  and  con- 
veyance should  be  made.  The  language  of 
the  power  of  attorney  evidencing  thrae  pow- 
ers is:  "For  me  and  in  my  name,  to  bargain, 
contract,  agree  for,  purchase,  receive  and 
take  lands,  •  «  *  and  to  lease,  let,  de- 
mise, bargain,  sell,  remise,  release,  convey, 
mortgage,  and  hypothecate  lands.  *  *  • 
And  also  for  me  and  in  my  name,  and  as  my 
act  and  deed,  to  sign,  seal,  execute,  deliver 
and  acknowledge  such  deeds,  leases  and  as- 
slgnmente  of  leases,  covenants,  Indentures, 
agreements,  •  •  •  and  such  other  In- 
strumenta  In  writing,  of  whatever  kind  w 
nature,  as  may  be  neceasarr  or  prap«  in 
the  premises." 

[1  ]  These  are  the  powers  which  appellants 
were  advised  by  the  record  that  Hattie 
Boyker  possessed  as  attorney  In  fact  tor 
respondent  when  she  executed  the  deeds  to 
Freels  for  the  lots,  and  appellants  are  charge- 
able with  no  other  knowledge  relative  tliere- 
to  unless,  at  the  time  of  acquiring  their  re- 
spective Interests  in  the  lots,  they  bad  no- 
tice of  some  facts  suggesting  inquiry  upon 
their  part  that  Hattie  Boyker  did  not  possess 
all  of  the  powers  evidenced  by  this  language, 
or  that  tbe  power  bad  been  exercised  la 
fraud  of  respmdent's  rights.  Hec  apparant 
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authority  thus  evidenced  to  appellants  was 
In  law  her  real  authority,  so  tar  as  their 
rights  are  concerned.  31  Cyc.  1331 ;  Mechem 
on  Agency.  S  2S9. 

Counsel  for  respondent  seems  to  rest  Ms 
contritions  principally  upon  the  facts  and 
circumstances  attending  the  execution  of  the 
first  deed  from  respondent  by  her  attorney 
in  fact  to  Freels,  which  he  argues  was  an 
unwarranted  exercise  of  power  on  the  part 
of  Battle  Boyker,  as  attorney  in  fact,  In 
that  that  transaction  was  an  exchange  and 
not  a  sale  of  respondent's  lots,  and  that  It 
was  attended  by  fraud  on  the  part  of  Freels, 
working  to  the  Injury  of  respondent  We 
have  seen  that  the  only  notice  appellants 
ever  bad  of  the  nature  or  purpose  of  that 
conveyance,  aside  from  the  recitals  of  the 
first  deed,  is  that  contained  In  the  recorded 
contract  between  Freels  and  respondent,  and 
the  quitclaim  deed,  both  executed  by  re- 
spondent by  her  attorney  in  fact  It  Is  true 
that  that  contract  informed  appellant  that 
respondent  had  a  right  to  redeem  or  repur- 
chase the  lots,  and,  if  that  deed  be  viewed 
as  a  mortgage  only,  she  would  probably  have 
snch  right  even  twyond  the  time  fixed  for 
the  redemption  or  repurchase,  and  until 
Freels  foredosed  such  right  by  appropriate 
proceedings  In  court  Viewing  that  deed  as 
an  absolute  conveyance  and  respondent's 
rights  as  being  only  a  right  to  purchase  back 
the  lots  within  the  time  agreed  upon,  it 
might  well  be  argued  that  her  right  to  so 
purchase  back  the  lots  expired  before  appel- 
lant Yocum  and  his  assodatee  acquired  their 
Interest  in  the  lots.  The  redtals  in  the  quit- 
claim deed  from  respondent  to  Freels  by  her 
attorney  in  fact  clearly  state  facts  so  In- 
dicating. Appellants'  rights  do  rest  alone 
npon  the  first  deed,  however  that  may  be. 
I^eepondent  on  December  1,  1009,  by  her  at- 
torney in  fact  executed  this  quitclaim  deed 
to  EYeels  for  the  lots,  reciting  lK>th  a  money 
and  valuable  consideration  therein,  and  ad- 
ditional facts  showing  that  it  was  the  very 
purpose  to  thereby  convey  all  of  the  interest 
of  respondent  in  the  lots,  and  especially  to 
tree  the  lots  ttom  any  equities  or  contingent 
rights  which  might  then  be  existing  in  re- 
spondent by  virtue  of  the  contract  accom- 
panying the  first  deed.  Did  Hattie  Boyker, 
as  attorney  in  fact  for  respondent  have 
power  to  execute  this  quitclaim  deed?  The 
only  argument  advanced  to  the  contrary  is 
that  it  was  without  consideration  and  was  a 
part  of  the  fraud  practiced  by  Freels  in  ac- 
Qolrlng  title  to  the  lots  from  respondent 

[2]  It  was  not  without  sufiBdent  cousidera- 
tloii  expressed  upon  its  face,  and  that  is  all 
that  appellants  were  required  to  notice,  so 
far  as  the  conslderatlm  was  concerned. 
They  were  Informed,  by  the  first  deed  and 
the  terms  of  the  contract  that  respondent 
had  some  contingent  Interest  In  the  lots.  They 
were  further  Informed,  by  the  recitals  in 
tbe  quitclaim  deed,  that  that  coptlugent  10* 
terest  bad  then  expired  by  limitation ;  and 


we  think  no  facts  are  ediown  In  this  record 
that  would  Induce  an  ordinarily  prudent  per- 
son. In  the  position  of  appellants,  to  suspect 
that  any  of  these  recitals  In  the  deed  or  the 
contract  Indicated  a  want  of  fair  considera- 
tion moving  to  respondent  or  fraud  upon  the 
part  of  Freela  or  Hattie  Boyker,  respond- 
ent's attorney  in  fact  ^  the  ultimate  trans- 
fer of  the  absolute  title  to  Freels  by  the 
quitclaim  deed.  In  Kinney  v.  McCall,  57 
Wash.  545.  648,  107  Pac.  385,  386,  JusUce 
Rudkln,  speaking  for  the  court  said:  "A 
person  who  purchases  property  for  a  nom- 
inal or  grossly  inadequate  consideration  is 
not  a  bona  fide  purchaser,  and  one  who  pur- 
chases from  such  a  purchaser  with  notice 
stands  In  his  shoes;  but  a  purchaser  of 
real  property  is  not  bound  to  compare  the 
consideration  recited  in  every  deed  In  his 
claim  of  title  with  the  market  value  of  the 
property  at  the  time  of  the  several  convey- 
ances, under  penalty  of  having  the  property 
impressed  with  a  secret  trust  in  hia  hands. 
If  such  a  rule  were  sanctioned  by  the  courts, 
no  person  could  safely  purchase,  bold,  or 
deal  In  lends."  This  Is  Indeed  a  Just  and 
wholesome  doctrine  for  practical  applica- 
tion in  this  new  and  gronlng  state,  where 
real  property  has  became  the  subject  of  bar- 
ter, exchange,  and  sale,  to  an  extent  It 
seems  safe  to  say,  which  la  equaled  by  com- 
paratively few  localities  in  the  world.  Some 
contention  Is  made  upon  the  theory  that 
the  acquiring  of  title  to  the  lots  by  Freels 
through  these  deeds  was  in  ettect  an  ex- 
change and  not  a  sale  1^  the  attorn^  In 
fact 

[3]  Hits  contention  Is  rested  upon  the  gen- 
eral rule  that  the  power  to  sell  and  convex 
does  not  mean  power  to  sell  or  convey  ex- 
cept for  a  fair  money  consideration. 

[4]  Recurrlug  to  the  power  of  attorney,  we 
find  that  Hattie  Boyker,  as  attorney  in  fact, 
was  thereby  given  the  power  "to  bargain, 
contract  agree  for,  purchase,  receive,  and 
take  lands,"  as  well  as  to  "bargain,  sell,  re^ 
mlse,  release,  convey,  mortgage,  and  hypoth- 
ecate lands."  In  view  of  Qiis  language,  we 
are  of  the  opinion  that  the  execution  of  tAe 
conveyances  to  Freels  was  a  valid'  ek^rclse 
of  the  power  of  Hattie  Boyker,  aa  attorney 
in  fact  even  tlkons^  the  tmnsactlbn  may 
have  been  an  exchange. ' 

[6]  It  is  worthy  of  note  in  thia  donnectlou 
that  while  the  transaction  may  In  a  sense 
be  considered  an  exchange,  the  real  prop- 
erty Involved  was  dealt  with  therein  as 
having  a  fixed  and  agreed  value.  Under 
such  circumstances,  a  transaction  of  this 
nature  has  generally  been  regarded  in  law 
as  a  sale  rather  than  a  mere  exchange.  11 
Am.  &  Eng.  E^cy.  of  Law  ^  Bd.)  570. 

[I]  Counsel  invoke  .  the  general  rule  of 
strict  construction  of  the  language  of  pow- 
ers of  attorney  to  convey  real  property. 
Willie  we  recognize, such  to  be  the  graeral 
rule,  it  irtionld  not  be  permitted  to  defeat  the 
evidient  Jntent  «f  Uie  prlndpak   In  the  cas^ 
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of  Posner  Bros.  t.  Bayless,  S9  Md.  60,  In- 
Tolrlng  a  granted  power  to  mortgage,  the 
court  said:  "It  Is  contended  on  the  part  of 
the  appellants  that  all  powers  of  attorney 
must  receive  a  strict  interpretation;  that  the 
authority  Is  never  extended  by  intendment 
or  constrnctlon  beyond  that  which  is  given 
in  terms,  or  is  absolutely  necessary  for  carry- 
ing the  authority  into  effect;  and  hence  the 
power  In  this  case  to  borrow  money  and 
pledge  the  property  therefor  by  way  of  mort- 
gage authorizes  merely  a  strict  formal  mort- 
gage, and  sanctioDB  no  other  form  of  securi- 
ty and  a  pledge  of  ao  other  description.  But 
the  rule  that  the  authority  conferred  by  a 
letter  of  attorney  must  be  strictly  pursued 
<Aimot  OTerride  the  general  and  cardinal 
rale  that  the  intention  of  the  party  creating 
the  power  must  prevail  in  its  construction, 
and  that  such  Intention  la  to  be  ascertained 
from  the  language  employed  and  the  object 
to  be  aceompUshed." 

Somb  contention  Is  made  seemingly  upon 
the  tlieory  that  the  reserved  contingent  rights 
of  respondent,  under  the  first  deed  and  con- 
tract accompanying  It,  lessened  the  power  of 
the  attorney  In  fact;  in  bo  far  as  her  fntnre 
dealings  with  that  particular  property  is 
conoenied.  We  are  quite  enable  to  follow 
counsel  in  this  contention. 

[I]  The  attorney  in  fact  having  the  power 
of  absolute  disposition  and  conveyance  of 
reflpondenfs  real  property,  we  are  unable  to 
oonceire  of  the  lessening  of  that  power  by 
any  language  in  the  contract,  an  instrument 
executed  by  tike  attorney  In  fact  hersell 
We  are  of  the  opinion  that  she  still  possess- 
ed all  the  power  to  convey,  the  remaining 
cimtlngent  Interest  of  respondent  that  die 
possessed  before  she  conveyed  subject  to 
that  Interest  Hiis  was  not  a  surrender  of 
ber  power,  but  simply  a  withholding  of  the 
exercise  of  her  entire  power.  Hence  we 
think  the  quitclaim  deed  conveyed  to  Freels 
all  of  the  remaining  Interest  of  respondent 
In  the  lots.  Some  contention  is  made  upon 
the  theory  of  the  Inadequacy  of  the  oonsid- 
eratiou  passing  from  appellants  in  the  ac- 
quiring of  th€lr  Interest  In  the  lots.  The 
only  foundation  for  this  Is  the  fact  that 
sosoe  of  the  witnesses,  touching  the  ques- 
tion of  vslne,  testified  that  the  lots  were 
worth  17,000.  It  may  be  remarlied  that,  up- 
on the  other  hand,  there,  were  seemingly 
equally  credible  witnesses  who  testified,  that 
the  lots  were  worth  less  than  ^,G00,  the 
amount  of  the  consideration,  which  appel- 
lants actually  gave  therefor.  Clearly  this 
condition  of  affairs  does  not  in  the  least  Im- 
pair appellants'  rights. 

Having  arrived  at  the  conclusion  that  ap- 
pellant Trougbton  and  his  associates  acquir- 
ed good  title  to  the  lots,  through  the  deeds 
to  Freels  from  respondent  by  her  attorney 
in  fact,  e^>ecially  through  the  quitclaim 
deed,  there  need  be  but  little- said  as  to  the 


rights  of  the  mortgagee  Elizabeth  Allen.  It 
necessarily  follows  that  respondent  Is  not 
In  any  position  to  resist  the  claims  of  Elisa- 
beth Allen  under  her  mortgage.  Her  claims, 
as  against  the  land  and  as  against  Freels 
who  executed  the  note  secured  by  her  mort- 
gage, may  be  the  subject  of  future  negotia- 
tions with,  or  litigation  against,  appellants 
and  Freels,  but  that  Is  not  a  matter  in  whlc^ 
respondent  has  any  interest 

We  are  of  the  opinion  that  the  decree  of 
the  trial  court  must  be  reversed  In  so  far 
as  it  decrees  cancellation  of  the  instruments 
involved  and  the  quieting  of  title  to  the  lots 
In  respondent  as  against  the  rights  of  fliese 
appellants.  It  is  so  ordered,  and  the  snpc- 
rior  court  is  directed  to  enter  a  decree  quiet- 
ing the  title  of  appellant  Kenwood  Invest- 
ment Company  to  the  lots,  as  prayed  for  In 
its  answer,  against  all  dalma  of  respondent 

CROW,  O.  J.,  and  CHADWICK.  OOSE, 
and  MOUNT,  JJ.,  concur. 


(23  Idaho.  ««) 

McGUIRE        POST  FALLS  LUMBER  k 
MFG.  CO. 

(»apreme  Court  of  Idaho.    April  11,  IVIS.) 

1.  NaVIQABLB  WaTBBS  (I  3D*)— RiOHT  TO  USB 

— Cabb  RKguisBD— floatinq  of  Looa 
One  who  eag&fBB  in  floating  logs  and  hna- 
ber  down  a  stream  must  exendae  reaaraabk 
care  In  order  to  avoid  injury  to  the  property 
x)f  others.  The  fact  that  the  stream  is  navigable 
does  not  give  one  the  ngbt  to  damp  l<«a  and 
timber  into  the  stream  and  allow  the  same  to  so 
unattended  and  without  l>eing  cared  for,  and 
form  Jams  and  dams  in  the  stream  and  divert 
the  current  of  the  stream  onto  the  property  of 
other  persons,  and  thereby  injure  and  damage 
the  same. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Wateni.  Cent  Dig.  SS  ^1.  53,  ^  ICS.  U2,  117. 
127,  23»-l!44;   Dec  Dig.  !  Stf.*] 

2.  Navigable  Watxbb  (f  39*)— Ikjubues  noK 
Floating  Logs  •—  MkouQiKcs  —  QuntnoN 
roa  JuBT. 

Evidence  in  this  case  examined,  and  Md 
ButGcient  to  go  to  the  Juiy  to  establi^  tiM 

charge  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  K  21,  53,  82,  108,  112,  117, 
127,  23tf-244;  Dec.  Dig.  S  39.*] 

3.  EVIDBRCB    (I  001*)— OFimON  ETIDXaiCB— 

Dauages— Injubt  to  Pbopebtt. 

Id  an  action  for  damages  on  account  of  in- 
juries to  property,  witnesses  riioold  not  ordi- 
narily be  allowed  to  testify  to  the  gtoai  amount 
of  the  damage  sustained  without  mt  detailing 
the  injuries  to  the  property  and  the  -damage  to 
each  part,  piece,  or  parcel  or  the  value  of  the 
same  at  the  time  of  the  injnry  or  destruction. 
The  witnesses  should  be  regtilied  to  give  to  the 
jury  the  detailed  items  and  iDcldents  uf  dam- 
age 80  as  to  enable  the  Jury  to  nuke  their  'own 
calculation  and  form  their  own  conclntions  as 
to  the  aggregate  damage  sustained. 

[Kd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  2292-2306;  Dec  Dig.  |  SOL*] 

4.  Dauaqes  (i  113*>— IsjuBT  TO  PssaoaAL 

Property-^Measube  or  Dauaqbs. 

In  actions  for  damage  to  oersonal  property, 
the  measure  o'  damage  should  be  tbe  value  of 
the  property  at  the  time  of  its  deotnictioB, 
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wheR  tke  property  has  been  totally  dedxOyed  or 
so  badly  injured  or  inquired  u  to  render  It 
valueless  for  the  use  to  wbioh  it  was  origlnaUy 
designed  and  appropriated.  Where,  however,  the 
property  is  iiit>rely  damaged  and  is  capable  of 
being  repaired,  the  measure  of  damages  sbonld 
be  tne  cost  of  repair,  together  with  the  value  of 
ttie  use  of  the  property  during  the  time  it 
would  take  to  make  ue  repairs. 

[Ed.  Note.--For  other  caaes,  see  Damages, 
Cent.  Dig.  f|  279,  280;  Dee.  Dig.  i  118.*] 

6.  Navigabu  Watkbs  (I  39*)— IlTJVBzn  iww 

ITloatino  Lo«»— Bvidxno. 

Evidence  In  this  case  as  to  the  amoont  of 
damage  sostained  examined,  and  held,  that  It  is 
InsafBcient  to  support  a  verdict  and  judgment 
in  the  amodnt  rendered  In  this  fsaae. 

[Ed.  Note.— For  other  cases,  see  Narlgable 
Waters,  Cent  Dig.  H  21.  fta/ta.  108,  112, 117, 
m,  239-244;  Dec.  big.  I  8i».«] 

A;^>eal  from  District  Coart,  Shoduine 
Gotmty;  W.  W.  Woods,  Jndge. 

Action  by  Henry  McGnlr«  against  tbe  Post 
Falls  LambOT  dc.  ManDfactarinff  Company,  a 
corporation.  From  a  Judgmrat  for  i^ntlCf, 
defendant  appeals.  Modified. 

B.  M.  La  Telne  and  W.  F.  Morrison,  Jr., 
both  of  Ccear  d'Alen^  for  aiq^eUant  A.  O. 
Kem^  of  Wallace^  for  respondent 

AILSHIE.  O.  J.  Bespondent  obtained  a 
Judgment  in  the  lowor  court  for  $2,250  as 
damages  sustained  on  account  of  appellant 
allowing  logs  ttiat  It  was  floating  down 
Pritcfaard  creek,  In  Shoshone  county,  to  pile 
np  and  cause  a  Jam  and  dam  the  stream,  and 
thereby  wash  out  and  destroy  respondent's 
ditch  and  flume  and  sawmllL  Respondent's 
mill  is  sitnated  near  Prltchard  creek,  and 
he  bad  a  ditch  about  1,800  feet  long  taking 
water  from  Prltchard  creek  and  dropping  it 
into  a  pond  near  his  mill.  From  the  pond 
the  water  was  carried  by  means  of  a  flume 
a  distance  of  560  feet  to  respondent's  miU. 
During  the  hl^-water  period. of  1910  appel- 
lant company  commenced  floating  a  large 
quantity  of  logs  it  had  banked  along  Eagle 
and  Prltchard  creeks,  and  it  seems  that 
nany  of  these  logs  idled  up  and  formed,  a 
Jam  in  the  channel  opposite  req>ondent's 
property  and  diverted  the  main  stream  on- 
to his  pr<q;>erty,  fllling  up  the  ditch  and 
waaUnf  away  the  flume  and  damaging  his 
iwoperty  gonrally.  The  damage  here  claim- 
ed Is  the  result  of  the  same  flood  and  Jog 
drive  set  out  and  Involred  in  Idaho  Northern 
Railroad  Go.  t.  Post  Falls  Lumber  Oo.,  20 
Idaho,  605,  119  Pac.  1098,  38  L.  B.  A.  (N.  S.) 
114,  and  the  "HcGuire's  milliace"  referred 
to  In  the  (pinion  In  that  case  Is  a  part  of 
the  same  property  involved  In  the  preset 
case.  The  evidence  was  submitted  to  the 
Jury,  and  they  were  thereafter  taken  to  the 
place  and  allowed  to  inspect  the  stream  and 
the  premises  where  the  damage  Is  alleged  to 
have  been  committed. 

The  chief  contention  made  Is  that  the  evi- 
dence is  insuffldent  to  support  the  verdict 
and  Judgment   It  is  contended  that  the  evi 
deuce  shows  that  the  Idaho  Northern  Rail- 


road Ooihpaziy  vraa  req^onslble  for  Uie  in- 
jury, and  that  appellant  was  not  paeponslble, 
and  that  It  had  used  such  care  and  diligence 
in  floating  logs  down  the  stream  as  the  law 
devolves  upon  one  using  a  navigable  stream 
as  Indicated  by  this  court  In  Idaho  Northern 
B.  B.  Co.  V.  Post  Falls  Lbr.  Co.,  snpra.  The 
railroad  company  was  not  a  party  to  this 
action;  and,  whatever  negligence  may  be 
attributable  to  the  railroad  company,  we  are 
satlsfled  that  there  has  been  enough  shown 
In  this  case  to  hold  appellant  for  negligence 
In  allowing  the  Ic^  to  form  Jams  and  dam 
up  the  stream  and  tam  the  oirrent  on  re- 
spondent's property  and  thereby  injure  and 
destroy  the  same. 

[1]  What  was  said  by  this  court  in  Idaho 
Northern  B.  B.  Co.  t:  Post  Falls  Lbr.  Co^ 
suira,  with  ref«»nce  to  the  responsibility  of 
one  floating  logs  and  lumber  down  a  stream. 
Is  equally  applicable  In  the  case  at  bar.  In 
that  case  the  writer  of  this  opinion,  speak- 
ing tor  the  conr^  said:  "The  person  who 
undertakes  to  float  logs  and  lumber  down 
a  stream  must  exercise  reasonable  care  in 
order  to  avoid  Injury  to  the  property  of  oth- 
ers. The  fact  that  a  stream  Is  navigable 
does  not  give  any  one  a  right  to  dump  logs 
and  timber  Into  the  stream  and  allow  the 
same  to  go  unattended  and  without  being 
cared  for,  and  as  a  onseauence  to  t&nn 
dams  and  divert  the  current  of  water  to  the 
Injury  and  damage  of  others.  •  •  *  The 
party  who  Is  attempting  to  navigate  bu<A  a 
stream  must  exerdse  care  proportionate  to 
the  dangers  and  dlfflcnltleB  of  the  undertak- 
ing and  the  liability  of  inflicting  Injury  upon 
others." 

[2]  Appellant  contends  that  it  had  a  sufll- 
dent  number  of  log  drivers  along  the  stream 
to  properly  take  care  of  tlw  \<ig»,  and  that 
It  exmlsed  reasonable  care  and  precaution 
In  attempting  to  navigate  the  stream  and 
protect  the  property  of  others.  These  were 
all  proper  questtons  to  go  to  the  Jury,  and 
the  Jury  have  found  against  an>ellant  on  the 
question  of  n^llgence  and  due  care  and 
precaution. 

IS]  The  next  question  presented  Is  a  mor« 
serious  one.  It  Is  contended  that  the  verdict 
Is  excessive,  and  that  It  affords  evidence  on 
its  face  that  it  was  the  result  of  passion  and 
prejudice  against  the  appellant  The  erl- 
dence  as  to  the  amount  and  character  of  the 
damage  sustained  Is  unsatisfactory,  and  was 
of  such  a  nature  as  to  leave  It  In  a  la^ 
measure  to  speculation  and  guesswork  by 
the  Jury  as  to  the  amount  that  shodld  be 
awarded.  It  seems  that  the  flume  was  con- 
structed and  the  mill  buUt  about  nine  years 
previous  to  this  occnrreiic^  and  the  material 
was  necessarily  old,  and  much  of  It  must 
have  been  in  a  badly  worn  and  deteriorated 
condition.'  There  was  really  no  evidence  as 
to  the  value  of  the  property  at  the  time  of 
the  Injury.  It  Is  not  clear  from  the  evidence 
as  to  how  much  of  the  flume  of  560  feet 
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was  actually  wasbed  away  or  destroyed; 
neither  does  it  appear  to  what  extent  the 
engine,  boiler,  and  machinery  in  the  mill 
were  damaged.  It  does  appear,  however, 
that  they  were  not  totally  destroyed  or  reu* 
dered  worthless.  Notwithstanding  this  fact, 
there  Is  no  evidence  to  show  the  extent  of 
Injury  or  damage  to  any  particular  piece  of 
property  or  the  expense  of  repairing  the 
same  or  the  expense  that  would  be  Incurred 
in  replacing  or  repairing  the  flame.  All  the 
evidence  there  is  on  the  question  of  the 
amount  of  damage  is  simply  the  statement 
of  the  opinion  of  witnesses  as  to  the  total 
damage  Incurred.  The  respondent  testified 
that  the  property  had  cost  about  $2,000 
when  put  in.  Another  witness  said  that  the 
property  could  not  be  duplicated  for  less 
than  $3,000,  btit  when  he  was  urged  to  par- 
ticularize and  specify  the  different  articles 
and  value  be  said  he  could  not  do  so.  He 
was  not  very  familiar  with  the-  property. 

[I]  Objection  was  made  to  the  class  of  evi- 
dence tliat  was  introduced,  on  the  ground 
that  it  was  the  mere  opinion  and  guess  of 
a  witness,  rather  than  any  statement  of  fact, 
and  error  is  assigned  on  the  action  of  the 
court  in  admitting  evidence  of  that  character. 
The  inquiry  as  to  the  amount  of  damage  a 
person  has  sustained  by  reason  of  wrongful 
acts  Is  ordinarily  difficult  at  best  and  attend- 
ed with  more  or  less  uncertainty  and  specu- 
lation. Juries  at  the  best  are  bound  to  base 
their  verdicts  in  some  measure  upon  the 
opinions  and  speculation  of  witnesses.  For 
these  reasons,  courts  onght  to  compel  parties 
claiming  damages  to  specify  and  particular- 
ize as  much  as  possible  both  as  to  the  class 
and  nature  of  the  property  Injured  or  de- 
stroyed and  the  value  of  each  piece  or  parcel 
of  property.  Damages  should  be  awarded  for 
the  purpose  of  compensating  a  person  who 
has  been  injured  and  not  for  profit  or  specu- 
lation. As  said  by  the  Supreme  Court  of 
Washington  in  Berg  v.  Humptullps  Boom  & 
River  Improvement  Co.,  88  Wash.  342,  80 
Pac.  628:  "It  Is  only  In  exceptional  cases,  If 
at  all,  that  a  witness  is  permitted  to  testify 
to  the  gross  amount  of  damages  sustained. 
That  question  Is  ordinarily  for  the  jury." 
In  T.  O.  Power  &  Bro.  Co.  v.  Turner,  37 
Mont  B21,  97  Pac.  950,  the  Supreme  Court  of 
Montana  said:  "While  the  witness  might, 
after  stating  that  he  had  been  damaged  and 
after  giving  the  particular  items,  have  been 
permitted  to  state  the  sum  total,  the  state- 
ment by  him  of  his  conclusion  afl  to  the  lump 
sum  famished  no  basis  for  calculation  by  the 
jury.  A  verdict  based  upon  such  evidence  Is 
based  upon  the  conclusion  of  the  witness, 
and  not  that  of  the  jury." 

Considerable  has  also  been  said  in  tliis 
case  touching  the  measure  of  damage  to 
be  adopted  In  such  cases.  We  see  no  reason 
why  the  rule  applicable  in  cases  of  damage 
to  real  estate  should  not  apply  In  cases  of  per- 
sonal property  or  fixtures. 


[4]  Where  the  property  Is  totally  destroy- 
ed or  so  badly  Injured  and  Impaired  as  to 
render  It  valueless  for  the  use  to  which  it 
was  originally  designed  and  appropriated, 
the  measure  of  damages  should  be  the  value 
of  the  property  at  the  time  of  its  destruction. 
Where,  however,  the  property  is  merely  dam- 
aged and  is  capable  of  being  repaired,  the 
measure  of  damage  should  be  the  cost  of  re- 
pair, together  with  the  value  of  the  use  of 
the  property  during  the  time  that  it  would 
take  to  repair  it  This  Is  substantially  the 
rule  adopted  by  this  court  In  Boise  Valley 
Construction  Oo.  v.  Kroeger,  17  Idaho,  3S4, 
105  Pac.  1070,  28  L.  R.  A.  (N.  S.)  968;  and 
Toung  V.  Extension  Ditch  Co..  13  Idaho,  174, 
89  Pac,  296.  For  cases  dealing  with  the  sub- 
ject in  referwce  to  personal  property,  see 
Layton  v.  Sarpy  County.  83  Neb.  628,  120 
N.  W,  179 ;  McCIure  v.  CSty  of  Broken  Bow, 
81  Neb.  384,  115  N.  W.  1081 ;  Western  Mary- 
land R,  R,  Co.  V.  Martin,  110  Hd.  SS4,  78 
Atl.  267;  13  Cyc.  148, 

In  the  light  of  all  the  evidence  in  this 
case  as  to  the  amount  of  damage  sustained 
and  the  ruling  of  the  court  on  the  admission 
of  evidence,  we  are  thoroughly  satisfied  tliat 
the  verdict  in  this  case  is  excessive.  The  evi- 
dence Is  such  as  to  render  it  practically  im- 
possible for  us  to  determine  with  any  rea* 
sonable  certainty  the  damage  whicb  the  re- 
spondent has  suffered.  We  have  concluded, 
therefore,  to  render  an  alternative  judgment 
In  the  case,  A  new  trial  will  be  granted  for 
the  purpose  of  determining  the  amount  of 
damage  sustained,  subject,  however,  to  the 
following  proviso :  If  the  respondent  Is  will- 
ing to  remit  the  excess  over  and  atrave  $1,500 
and  costs  and  within  30  days  after  the  date 
of  this  decision  will  file  a  waiver  of  the  ex- 
cess over  and  above  $1,500  and  costs,  the 
judgment  will  be  affirmed  to  that  extent 
If,  on  the  other  hand,  be  pref«8  to  try  tbe 
case  anew  on  the  question  of  damages,  snb- 
ject  to  the  rules  of  evidence  with  reference 
to  proof  of  damages  as  herein  considered  and 
discussed,  a  new  trial  will  be  granted.  Costs 
of  this  appeal  will  be  awarded  In  favor  of 
respondent,  provided  be  accepts  the  modified 
judgment  If  a  new  l;rial  Is  had,  costs  of 
this  appeal  will  be  equally  divided  betweeo 
the  parties. 

SULLIVAN  and  STEWART,  JJ.,  eoDcor. 


03  UabtK  511) 

KBIM  T.  OILMOBE  ft  P.  B.  Ca 

(Supreme  Court  of  Idaho.    March  S,  1013. 
On  Petition  for  Rehearing, 

AprU  19,  leia) 

1.  Railroads  (j  358*)— PraaoM  oif  Teack— 
Measure  of  Duty. 

Where  K.  was  walkliv  from  a  market  to 
his  residence,  and  was  following  a  footMth 
across  a  railroad  right  of  way,  and  walkinf 
down  the  side  of  tbe  track  at  a  reasoaable  dis- 
tance from  the  track  and  along  the  «t«6on 
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eroands  within  40  or  50  feet  of  tbe  depot  and 
in  tbe  aame  direction  rs  a  moving  train,  and 
waa  exercising  reasonable  care  to  avoid,  dan- 
ger or  injury,  held,  that  the  railroad  company 
owed  him  the  duty  to  exercise  reasonable  care 
and  take  reasonable  precaution  against  indict- 
ing an  injury  upon  him. 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
Cent.  Dig.  11  1236.  1237;  Dec  Dig.  |  35S.*] 
2.  JUlLSOAEHS   (I  859*)— Tbbbfabseb— Mbas- 

DEB  OF  DUTT. 

A  greater  and  tiigfaer  degree  of  care  and 
diligence  la  required  of  a  railroad  company  to 
protect  even  a  trespasaer  against  injury,  where 
■nch  person  Is  upon  its  right  of  way  at  a  sta- 
tion or  depot  grounds,  where  the  company 
transacts  buslneas  with  the  public,  and  where 
It  invitM  persona  to  enter  fta  premisea,  and  has 
reaaon  to  expect  at  bU  timea  that  there  will 
be  persons  upon  tta  groonda  and  premises,  than 
It  owes  to  a  mere  treapasaer  at  an  unfrequent- 
ed place. 

[Bd.  Note.— For  other  caaea,  aee  Bailroada, 
Cent.  Dig.  SI  123S.  1239;  Dec  Dig.  |  359.*] 

8.  BJOUOADB  (I  301*)  —  INJUBT  TO  PeDBS- 

ibian—Xjabxzjtt. 

Where  a  railroad  company  has  attached  to 
a  train  of  cara  a  ateam  shovel  car,  and  hauls 
the  aame  over  its  road  with  Jadtarms  extend- 
ing to  a  dbtaoce  of  from  11  to  22  incbea  be- 
yond the  ordinary  width  of  cars  and  beyond 
tbe  aides  of  such  car,  the  company  is  liable 
for  damages  inflicted  by  reason  of  the  jackarm 
striking  a  truck  on  a  atation  ground  and  hurl- 
ing it  upon  a  passing  pedestrian.  In  such 
case  tbe  railroad  company  set  a  danger  in  mo- 
tion of  which  the  pedestrian  had  no  notice  or 
knowledge,  and  against  which  he  could  not  rea- 
sonably guard. 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
Cent  Dig.  II  1252,  1253;  Dec.  Dig.  {  364.*] 

4.  TaiAL  (1 203*)— Instbuctions. 

It  Is  not  error  for  a  trial  court  to  give 
instructlona  requested  by  counsel  on  each  side 
of  the  case,  setting  forth  the  law  applicable  to 
the  theory  of  tlie  case  advanced  by  the  party 
requesting  the  instruction,  if  such  iostrucUonid 
correctly  state  the  law,  and  there  is  any  evi- 
dence in  the  case  which  would  justify  the  jury 
adopting  the  theory, advanced  by  either  the  one 
or  the  other  of  the  respective  parties. 

iEd.  Note.— For  other  cases,  see  Trial,  Cent 
5.  il  477-479;  Dec.  Dig.  |  203.*] 

6.  Tbial  (I  823*)— Tbbdiot— Waives  or  Eb- 

BOB. 

Under  the  provisiona  of  section  4394  of 
the  Bev.  Codes,  tbe  verdict  of  a  jury  ia  requir- 
ed to  be  in  writing,  signed  by  the  foreman  "if 
all  tbe  jurors  agree,  and  by  those  agreeing  if 
three- fourths,  or  more,  but  not  all,  agree,"  and 
must  be  read  by  the  clerk  to  the  jurr  and  the 
inquiry  made  whether  it  is  their  verdict. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent. 
Pig.  f  760;  Dec  Dig.  |  323.*] 

ft.  Tbeal  (I  ^*)— Vbbdici— Waitkb  or  Eb- 

BOB. 

Under  the  provisiona  of  section  4394  of 
tbe  Bev.  Codes,  where  a  verdict  ia  reached,  but 
im  not  agreed  to  by  the  entire  jury,  it  should 
be  signed  by  each  member  of  vie  jury  agree- 
ing to  the  same,  and  the  court  should  ia  such 
eases  see  to  it  that  the  requirementa  of  the 
•tatute  are  complied  with;  but  where  this  re< 
finirement  ia  not  observed,  but  the  jury  ia 
polled  In  open  court  and  10  of  them  answer 
that  the  verdict  returned  and  sigticl  by  the 
foreman  is  their  verdict  and  their  n  imca  are 
entered  on  the  minutes  of  tbe  court,  and  no  ob- 
jection or  exception  is  taken  to  the  form  of  the 
verdict,  and  no  request  is  made  to  have  it  sign- 
ed by  the  jurors  agreeing  to  it  the  error  Is 


not  prejudicial,  and  the  objection  cannot  be 
raised  for  the  first  time  in  the  appellate  court 
[Ed.  Note.— For  other  cases,  aee  Trial,  Cent 
Dig.  S  759;  Dec.  Dig.  |  323.*] 

7.  Damages  (I  132*)— Personal  Injubibs- 

Excessive  Becovbbt. 

Where  a  man,  76  years  of  age  with  a  life 
expectancy  of  idmut  6  years,  as  estimated  by 
the  mortality  tables.  Is  permanently  Injured 
and  maimed  by  a  railroad  company  through  its 
negligence,  and  is  rendered  a  permanent  suffer- 
er for  the  remainder  of  his  life,  htid,  that  the 
appellate  court  would  not  be  justified  in  re- 
ducing or  disturbing  a  Judgment  tor  $10,000 
damages  as  being  excessive. 

[Ed.  Note.— For  other  caaea,  see  Damagea, 
Gent  Dig.  H  S72-S8S.  806;  Dec  Dig.  f  m.*] 

Appeal  from  DlstritA  CoutU  Lembi  County ; 
J.  M.  Stevens,  Jodge 

Action  by  Samuel  T.  Eeim  against  tbe  6U- 
more  &  Pittsburg  Railroad  Company.  From 
Jodgment  for  plalntUf,  defendant  appeala 
Modified  and  afBnned  on  petition  for  rehear- 
ing. 

John  H.  Padgbam,  of  Salmon,  and  A.  O. 
Fording,  of  Pittsburgh,  Pa.,  for  appellant 
F.  J.  Cowan  and  E.  W.  Wbltcomb,  both  of 
Salmon,  for  respondent 

AILSHIE,  a  J.  Tbls  is  an  appeal  from  a 
judgment  awarding  respondent  $10,000  dam- 
ages. The  respondent  was  injured  by  a  mov- 
ing train  on  appellant's  road.  Tbe  accident 
occurred  on  the  station  gronnds  at  ttie  town 
of  I^dore  on  about  tbe  28th  of  August, 
1911.  Keim,  tbe  respondent,  lived  at  tbe 
village  of  Junction,  whlcb  is  about  one  mile 
distant  from  the  depot  at  Leadore.  On  tbe 
morning  that  the  accident  occurred,  respond-' 
ent  left  his  borne  and  went  over  to  a  meat 
market  on  Galena  street,  wblcb  is  a  short 
distance  south  of  the  depot  in  I^adore.  Aft- 
er be  got  through  at  tbe  meat  market,  he 
started  home,  and  it  was  necessary  for  him 
to  cross  the  railroad  track.  The  wagon  road 
extended  diagonally  northwesterly  across  the 
railroad  right  of  way  and  to  the  south  and 
west  of  the  depot,  crossing  tbe  track  about 
250  feet  west  of  the  depot  Respondent,  how- 
ever, left  the  wagon  road  south  of  the  depot, 
and  traveled  north  to  tbe  depot,  passing  be- 
tween tbe  depot  and  the  railroad  track  and 
parallel  with  the  track  tbe  length  of  tbe 
depot  and  some  40  or  50  feet  down  tbe  track, 
where  be  met  with  the  accident  whlcb  Inflict- 
ed serlons  injuries  upon  his  person.  When 
he  reached  tbe  depot,  he  saw  a  train  of  cars 
on  the  track,  either  moving  westward  or  Just 
about  starting  up.  A  plank  walk  of  from 
6  to  7  feet  wide  exteoded  parallel  with 
tbe  track  in  front  of  tbe  depot  from  tbe 
easterly  end  of  tbe  depot  to  a  point  some 
distance  beyond  the  westerly  end  thereof. 
Between  tbe  platform  and  the  depot  was  a 
space  of  several  feet  filled  with  gravel.  Re- 
spondent, as  he  walked  past  tbe  depot  and 
on  to  tbe  west,  kept  off  the  platform,  and 
walked  on  tbe  gravel.  He  was  therefore 
from  5  to  7  feet  from  tbe  track.  About  40  or 
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60  feet  down  the  track  from  the  depot  there 
stood  a  baggage  track.  Just  as  he  walked 
past  this  trnck  leaving  it  between  him  and 
the  passing  train,  a  projecting  Jackarm  on  a 
moving  steam  shovel  car  which  was  attached 
to  the  train  struck  the  truck,  and  threw  It 
with  violence  against  respondent,  knocking 
him  over,  severely  Injuring  him  and  render- 
ing him  unconscious  and  permanently  maim- 
ed and  disabled. 

Appellant  has  annexed  to  bis  brief  a  map 
or  diagram  showing  the  location  of  the 
streets,  roads,  and  buildings  at  Leadore  and 
Junction,  and  on  this  map  a  line  is  traced 
from  the  meat  market  down  the  street  across 
the  right  of  way  and  In  front  of  the  depot  to 
the  point  where  respondent  was  injured. 
This  line  Is  supposed  to  represent  the  course 
taken  by  Kelm  on  his  way  home.  We  shall 
Insert  this  map  for  the  benefit  of  the  Illustra- 
tion it  will  afford  any  one  who  may  have 
occasion  to  examine  this  case.  It  Is  as  fol- 
lows: 


TblB  map  BtaowB  tht  depot  and  vicinity.  The 
dotud  tlo*  rtuws  Kelm'a  course  «■  dewnbcd  bf 
blmMlt 


A  great  many  assignments  of  error  have 
t}een  made,  but  the  real  and  vital  questions 
necessary  to  be  determined  may  be  reduced 
to  a  very  few  propositions. 

[1,  3]  The  first  question  to  be  considered 
Is  the  alleged  negUgenee  of  the  appellant 
Appellant  insists  that  no  negligence  Is  shown 
on  the  part  of  the  railroad  company.  Now 
It  at^rs  and  Is  undisputed  that  the  whole 


mischief  was  caused  by  this  projecting  Jack- 
arm  on  the  moving  steam  shovel  car.  It  ap- 
pears that  these  arms  are  placed  on  each 
side  of  such  a  car  to  be  used  In  steadying  the 
car  when  It  is  in  operation,  and  that  they  are 
ordinarily  either  turned  back  or  takm  off 
when  the  car  is  being  hauled  over  the  road. 
Oh  this  occasion  the  Jackarm  on  the  side  of 
the  car  next  to  the  depot  and  to  respondent 
was  projecting.  It  is  uncertain  as  to  the 
exact  distance  of  this  projection,  but  it 
seems  quite  clear  from  the  evidence  In  the 
record  that  It  was  anywhere  from  11  to  22 
Inches.  It  Is  clear  that  the  fault  here  was 
not  with  the  employ^  who  left  the  trnck 
alongside  the  track.  The  truck  was  Car 
enough  away  from  the  track  to  clear  any 
ordinary  car  which  was  accustomed  to  pass 
over  the  tracb,  and,  Indeed,  it  was  not  touch- 
ed so  far  as  the  evidence  shows  by  any  cars 
until  the  steam  ahovel  car  came  along. 
Clearly  there  was  no  negligence  on  the  part 
of  the  man  who  left  the  track  at  this  plac^ 
unless  be  had  notice  that  the  steam  shovel 
car  was  going  to  be  pulled  over  the  road  at 
this  time  In  the  condition  In  which  It  was 
when  it  passed  this  track.  The  whole  trou- 
ble In  this  matter  lay  with  those  who  were 
operating  the  train.  If  they  were  going  to 
puU  a  car  over  the  road  with  projections 
on  the  sides  extending  Crom  11  to  22  Inches 
farther  out  than  any  Of  the  cars  usually 
transported  over  the  road,  then  It  was  clear- 
ly the  duty  of  such  operators  to  notify  other 
employes  to  govern  their  actions  accordingly 
in  the  matter  of  leaving  freight,  ba^age, 
trucks,  etc.,  along  the  side  of  the  tnu^  and 
It  was  likewise  the  duty  of  sudk  opnrmtlves 
to  maintain  a  lookout  for  the  protection  of 
those  who  might  be  Injured  or  taken  una- 
wares by  reason  of  this  Increased  danger 
from  the  projections  from  the  steam  sliov«^ 
car.  An  employ^  or  even  a  trespasser  at  the 
station  grounds  may  know  with  almost  exact 
accuracy  the  distance  to  which  the  can 
which  the  company  hauls  over  Its  road  pro- 
ject over  the  track  or  ueyond  the  ralL  He 
may  accordingly  leave  firelght,  baggage,  «r 
other  articles  along  the  track,  where  It 
would  entail  no  danger  upon  any  one  ex- 
cept for  Jtist  such  an  unforeseen  condition  as 
arose  In  this  case.  The  only  persons  who  had 
It  In  their  absolute  power  to  prevent  socb  an 
accident  as  this  were  the  operatives  of  the 
train.  They  might  warn  other  employes  or 
In  this  case  they  might  liave  taken  off  these 
arms  and  reduced  the  car  to  the  standard 
width,  and  In  the  latter  event  no  injury 
would  have  befallen  the  respondent  and  no 
damage  would  have  been  entailed. 

It  has  been  argued  with  a  great  deal  of 
force  and  Ingenuity  that  the  operatlTes  of 
this  train  could  not  possibly  foresee  that 
Kelm  would  be  Lpmedlately  opposite  this 
tru(&  when  the  steam  shovel  car  would,  pass 
the  track,  and  that  they  are  therefore  guilty 
of  no  negligence.  This  argument,  however, 
Cfmfeeses  that  the  operatlTes  of  Out  train 
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knew  that  the  Jackarm  would  strike  the 
track,  and  that  they  were  carrying  along 
with  them  a  danger  which  might  Inflict  In- 
jury upon  Kelm  or  any  other  person  rimllar- 
ly  sltnafed  either  at  a  station  ground  or 
anywhere  else  along  the  track.  The  negli- 
gence UeB  back  of  and  prior  to  the  hitting  of 
this  track  by  the  Jackarm  of  the  steam  shov- 
el car.  The  real  negligence  was  In  carrying 
this  car  over  the  road  in  a  train  of  cars 
without  maintaining  a  proper  lookout  to  pre- 
vent Just  such  Injuries  as  this.  It  Is  clear 
that  they  were  maintaining  no  lookout  to 
prevent  accidents  from  the  special  hazard  of 
this  car.  It  Is  testified  by  a  competent  wlt- 
oesB  that  one  railroad  company  would  not 
accept  a  cat  from  another  railroad  company 
for  ddpmeut  over  its  line  In  the  condition 
this  ear  was  In,  namely,  with  the  Jadcarms 
in  place  and  projecting  as  was  ttte  case  with 
this  ear. 

It  Is  insisted  that  respondent  was  guilty 
of  contributory  negllgenca  Now  there  might 
be  something  in  this  contention  If  It  were 
shown  that  reavon^nt  knew  that  the  steam 
shovel  car  was  attached  to  the  passing  train, 
and  that  the  Jackarms  were  projecting,  or 
if  he  had  notice  that  the  company  was  ac- 
nstomed  to  pull  such  a  car  or«r  Its  road 
with  the  JackarxDB  projecting,  as  was  the 
case  on  this  day.  It  Is  clear,  however,  that 
appellant  was  not  aware  of  these  facts.  Nei- 
ther did  be  have  any  information  which 
would  pat  a  reasonably  prudent  man  on  no- 
tice that  such  thing  was  likely  to  take  place. 
He  was  walking  down  the  track  at  a  rea- 
sonable distance  from  a  train  of  cars.  He 
had  the  right  to  assume  that  the  truck  was 
a  sofflcieDt  distance  from  the  track  tbat  it 
would  not  be  struck  by  a  pasali^  car,  and 
no  doubt  he  saw  the  cars  passing  the  truck 
one  after  the  other  without  striking  it  or 
Interfering  with  It  He  did  not  attempt 
to  go  over  the'track  or  under  Uie  truck,  but 
be  passed  on  his  way,  leaving  the  truck  be- 
tween him  and  the  passing  cars.  He  knew 
that  the  cars  could  not  strike  him  unless 
they  the  track,  and  he  had  no  reason  to 
suppose  that  any  car  would  strike  this  truck 
and  throw  It  upon  him.  He  was  in  no  way 
q>eculatlng  with  danger  or  taking  any  chanc- 
es that  reasonably  prudent  men  would  not 
have  taken  under  similar  circumstances.  The 
railroad  company  set  the  danger  in  motion ; 
they  wen  the  active  agents  carrying  an  un- 
usual danger  over  their  road. 

[2]  It  has  been  argued  tbat  the  respondent 
was  a  trespasser  oa  appellant's  staUon 
gronnds,  and  that  the  company  owed  him  no 
madi  duty  as  It  owes  to  those  who  are  invited 
to  its  station  on  business  with  the  company. 
It  Is  well  settled  that  a  railroad  company 
]■  not  under  the  same  daty  to  look  out  and 
t^e  prBCantirais  for  the  care  and  safety  of 
a  trespasea  that  It  is  under  to  those  wliom 
It  Invites  to  its  stations  and  grounds  for 
businass  purposes.  It  Is  setOed.  however,  in 
this  stater  that  they  are  liable  enm  to  a 


trespasser  for  reasonable  care  and  precau- 
tion even  before  their  negligence  reaches  the 
stage  where  It  may  be  designated  as  wan- 
ton or  willful  negligence.  Anderson  v.  Great 
Northern  By.  Co.,  IS  Idaho,  613,  09  Pac.  01. 
They  have  no  rig^t  to  Injure  or  kill  a  tres- 
passer. To  our  minds,  the  care  and  pre- 
caution whldi  the  company  took  in  this  case 
in  operating  this  car  could  not  be  termed  or- 
dinary care.  If  one  of  the  employte  of  the 
company  had  been  passing  behind  this  truck 
when  it  was  struck  by  the  passing  cat  in 
the  condition  in  which  this  steam  shovd 
car  was  on  that  day,  there  could  be  no  ques- 
tion but  that  snch  employe  could  recover 
damage.  In  sadi  cass^  the  employ^  mi^t 
be  rightfully  thwe  under  request  and  em- 
pI(^meDt  of  the  company,  and  yet  be  could 
no  more  have  foresesi  this  danger  than 
could  Kelm  who  Is  tetmed  a  trespasser.  The 
evidence  discloses  that  Keim  was  at  least  a 
Ucrasee  on  these  iwemlsea.  Witnesses  tea* 
tify  Oat  Ihere  was  a  path  from  Junction  to 
the  markets  at  Leadore  tibat  had  been  trav- 
eled at  least  ever  since  the  railroad  was  con- 
structed, and  that  the  course  Kelm  wtM  tak- 
ing on  this  occa^n  tras  aloi^  the  course  of 
that  path,  and  that  this  had  been  traveled 
continuously  by  pedestTlans  between  the  two 
towns  ever  since  the  construction  of  the  road. 
It  is  well  settled  that,  where  sudi  a  custom 
or  practice  prevails,  the  railroad  company  Is 
chargeable  with  notice  that  licensees  or  tres- 
passers, If  you  please,  may  be  on  or  along 
the  track  at  such  places.  Anderson  v.  Great 
Northern  R.  R.  Co.,  16  Idaho,  613,  99  Pac. 
01 ;  Illinois  Central  v.  Dick,  91  Ky.  434,  15 
S.  W.  665.  ,  It  should  be  remembered  tbat 
respondent  was  at  a  place  where  the  appel- 
lant might  always  expect  licensees  and  em- 
ployes, and  where  It  was  the  duty  of  the 
copapahy  to  maintain  a  lookout  for  iwrsons 
who  might  rightfully  be  on  the  premises, 
and,  even  though  the  respondent  were  himself 
a  trespasser  at  that  place,  tbe  appellant,  on 
the  other  hand,  would  be  chargeable  with  a 
greater  duty  even  to  him  at  that  place  than 
it  would  have  been  at  some  remote,  or  Iso- 
lated place  where  It  was  not  chargeable  with 
the  diuty  of  looking  out  for  those  It  might 
expect  upon  Its  premises  and  about  its  track. 
See  notes  to  Frye  v.  St.  L.,  I.  M.,  etc.,  Co., 
8  L.  R.  A.  (N.  S.)  1060,  and  Smith  v.  Nor- 
folk &  So.  By.,  26  L.  R.  A.  287. 

[4]  Tbe  objecttons  made  to  the  instructions 
of  the  court  are  not  well  taken.  The -In- 
structions appear  to  fairly  state  the  law, 
and  the  most  that  can  be  said  against  them 
Is  that  they  state  the  law  applicable  to  dif- 
ferent theories  of  the  case.  It  often  hap- 
pens, however,  in  the  trial  of  a  lawsuit  that 
such  instructions  are  necessary  because  one 
party  tries  his  case  on  one  theory  of  the  law 
and  upon  one  view  of  tbe  evidence,  while  the 
other  party  tries  his  tAAe  of  the  case  upon  a 
dlffarent  theory  and  hopes  to  produce  such 
evidmce  as  to  have  Us  rule  ct  law  applica- 
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ble  thereto.  A  court  cannot  foresee  what 
eonclnsion  a  Jury  will  reach  as  to  the  facts, 
and  so  the  court  often  finds  hhnself  under 
the  necessity  of  glTlng  the  jury  the  rule  of 
law  applicable  to  each  theory  of  the  case. 
That  appears  to  have  been  done  In  this  case. 
The  complaint  that  the  language  of  the  In- 
struction was  unintelligible  Is  not  a  cause 
for  reversal.  Instructions  should  not  be  con- 
fusing  and  should  be  couched  In  as  simple, 
plain,  everyday  language  as  it  is  possible  to 
use  (Thatcher  v.  Quirk,  4  Idaho,  267,  38  Pac. 
662),  but  the  particular  language  In  which 
Instmctlons  should  be  couched  must  be  left 
to  the  Judge  who.  is  giving  the  instruction  so 
long  as  the  language  used  states  the  law  ap- 
proximately correct 

[G,  II  The  verdict  in  this  case  was  con- 
curred in  by  10  jurors  only,  and  was  signed 
by  the  foreman  only.  It  is  urged  that  this 
verdict  Is  erroneous  and  should  be  set  aside. 
Section  4394  of  the  Itev.  Codes  provides  as 
follows:  "When  the  Jury,  or  three-fourths 
of  them,  have  agreed  upon  their  verdict,  they 
must  be  conducted  into  court,  their  names 
called  by  the  clerk  and  the  verdict  rendered 
by  their  foreman.  The  verdict  must  be  In 
writing,  signed  by  the  foreman,  If  all  the 
Jurors  agree,  and  by  those  agreeing,  if  three- 
fourths  or  more,  but  not  all,  agree,  and  must 
be  read  by  the  clerk  to  the  Jury,  and  the 
Inquiry  made  whether  it  Is  their  verdict 
•  *  • "  In  this  case  the  Jury  after  re- 
turning their  verdict  were  polled  in  open 
court,  and  ten  answered  tliat  the  verdict 
returned  was  their  verdict,  and  two  answei'ed 
that  it  was  not  their  verdict  It  seems  to 
us  that  the  calling  of  the  names  of  the  Ju- 
rors and  ten  of  them  responding  that  this 
was  their  verdict,  and  their  names  being  en- 
tered upon  the  minutes  of  the  court  at  the 
time,  was  a  snffldent  compliance  with  the 
statute,  and  answered  all  the  purposes  in- 
tended to  be  accomplished  by  the  statute  in 
requiring  them  to  each  s^  the  verdict 
where  the  verdict  is  not  unanimous.  Simi- 
lar statutes  elsewhere  have  been  held  direc- 
tory only.  Morrison  v.  Overton,  20  Iowa, 
466;  Gurley  v.  O'Dwyer,  61  Mo.  App.  348; 
38  Cyc.  1871.  In  this  case  no  objection  was 
made  at  the  time  the  verdict  was  returned 
that  it  was  not  signed  by  the  Jurors,  and  no 
objection  was  taken  whatever  to  the  form  of 
the  verdict  or  the  failure  to  sign  the  ver- 
dict by  those  who  answered  upon  the  call  of 
their  names.  It  would  not  be  consonant  with 
our*  practice  to  allow  a  reversal  of  the  Judg- 
ment in  a  case  like  this  where  no  objection 
was  taken  to  the  Irregularity  or  follure  to 
comply  literally  with  the  statute  at  the  time 
the  error  was  committed  In  the  lower  court 
Johnson  v.  Fraser,  2  Idaho  (Hash.)  404,  18 
Pac.  4& 

[7]  Appellant  also  complains  of  the  Ter- 
dlct,  and  charges  that  It  Is  excessfva  It  ap- 
pears that  the  respondent  at  the  time  of  his 


injury  was  about  76  years  old,  and  that  ae> 
cording  to  the  mortality  tables,  he  had  a 
life  expectancy  of  about  six  years.  20  A.  A: 
EL  Ency.  of  taw  (2d  Ed.)  885.  It  appears 
that  be  has  suffered  great  pain  and  agony 
from  his  injuries,  and  that  he  Is  destined  to 
be  a  great  sulferer  the  remainder  of  his  days, 
and  will  luve  to  be  cared  for  as  long  as  he 
lives.  Under  such  circumstances,  we  are 
not  prepared  to  say  that  a  verdict  of  $10,000 
Is  excessive.  Under  the  circumstances  we 
do  not  feel  inclined  to  reduce  this  Jodgment 
The  Judgment  should  be  affirmed,  and  it  Is 
so  ordered.  Costs  awarded  in  faTor  of  re- 
spondent • 

SULUTAN  and  STETWABT,  JJ.,  concur. 

On  Petition  for  Rehearing. 

STEWART,  J.  A  petition  for  rehearing 
has  been  flled  in  this  case,  and  In  the  peti- 
tion it  Is  very  earnestly  contended  that  an 
injustice  has  been  done  the  appellant  by 
reason  of  the  Jndgmeut  in  the  case  being 
excessive.  Counsel  has  referred  to  the  au- 
thorities bearing  upon  this  question,  and  oor 
attention  is  also  called  to  the  erideoce  in 
support  of  the  Judgment  Without  entering 
Into  a  discussion  of  the  evidence  and  the  au- 
thorities cited,  and  from  such  examination, 
the  court  is  of  the  opinion,  in  view  of  the 
circumstances  of  the  case  and  the  age  of  the 
appellant,  that  the  judgment  is  excessive, 
and  that  to  do  Justice  in  this  case  the  judg- 
ment should  be  modified  and  reduced  to  thti 
sum  of  ^9,000. 

The  Judgment  is  therefore  reduced  to  P>,- 

000,  and  the  petition  is  dismissed. 

AIJjSBIS;  C  and  SULLIVAN,  co»- 
cnr. 

(21  Idalio.  Stt) 

UNFRIED  et  al.  7.  LIBEIBT. 
(Supreme  Gonrt  of  Idaho.   April  10,  IftLS.) 

1.  PoNiTiTK  Damages. 

On  the  former  appeal  (see  20  Idaho,  TW, 
730.  119  Pac.  885)  it  was  held  that  no  punitive 
or  exemplary  damages  could  be  recovered  in 
this  case  and  the  cause  was  remanded  for  a  new 
trial  as  to  the  actual  damages  sustained  bj 
tbe^lalntiffi  and  the  valne  of  the  wool  dip  at 

'2.  Tboves  and  (joNVERBIOir  S  ^*}-~MmABVtM 

or  Dam  AO  Es— Market  Valuk. 

BeU,  that  the  appellant's  possession  of 
said  sheep  waa  wxongful  and  that  he  was  re- 
sponsible to  the  plaintiff's  for  the  marlret  vmlae 

oE  such  sheep  at  the  time  they  were  taken. 

I  Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  IHg.  {  'MSS;  Dec  Dig.  1  4&*1 

'S.  Appkal  and  Ebbob  (I  1195*)— Lav  or 
Case— t'OBMEB  Opinion. 

Held,  that  the  Issues  made  by  the  amended 
complaint  after  the  reversal  of  this  case  on  the 
former  am>eal  were  Identicsl  with  the  said  two 
cauaes  of  action  as  alleged  in  the  original  com- 
plaint, aad  that  the  former  decision  in  this  case 
was  the  law  of  tiie  case  on  a  new  trial  thereof, 
as  the  causes  of  action  arose  out  of  the  same 
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transactioQ,  involvtag  tbe  laffle  wro&ifiil  tres- 
Iiasii. 

IIGd.  Notc—FtH*  other  eases,  see  Appeal  and 
Krror,  Cent.  Dig.  If  4(Na-4ftt56;  Dec  Dig.  I 

4.  LiAvr  or  TBS  Cabk. 

Un  the  former  appeal  the  il^t  of  the  plain- 
tiffs to  maintain  this  action  was  sttstained,  aside 
from  punitive  damages. 

5.  Tbial  (i  333*WV>BDXCT. 

Held,  that  tbe  erldenee  is  sufficient  to  tua- 
taln  the  verdict 

I  Ed.  Note.— JTor  other  casea,  ko  Trial,  Gent 
Dig.  if  784,  78tt:  Dec  DlgTiattl.*] 

Q.  IicsTBnonoiri. 

Heid,  that  the  instmetloiw  given  by  the 
court  stated  the  law  of  the  case  u  oppUed  to 
the  eridenec 

Appeal  from  District  Court,  Nm  Perce 
County;  Edgar  C.  Steele,  Judge. 

Actlou  by  Fred  Unfrled  and  another  against 
William  A.  Libert  From  a  Jadgisent  for 
plaintiffs  and  a  denial  ot  a  new  trial,  defend- 
ant appeals.  Affirmed. 

Chas.  L.  McDonald  and  Ben  F.  Tweedy, 
both  of  Lewlston,  for  appellant  I.  N.  Smith, 
of  Portland,  Or.,  Jas.  L.  Ham  and  Clay  Mc- 
Namee,  both  of  Lewiston,  for  respondents. 

SULLIVAN,  J.  This  Is  an  appeal  by  the 
defendant,  wbo  la  appellant  bate,  firom  a 
Judgment  based  on  the  verdict  at  a  Jury 
wblch  awarded  to  the  reoKindenta  damages 
In  the  sum  of  $6,518,  alleged  to  bave  been 
aostained  by  reason  at  a  certain  sheep  trans- 
action. 

11]  Thla  case  was  once  before  this  court 
(see  20  Idaho,  70^  119  Pae.  88{Q,  and  on  pe- 
tition for  rehearing  (20  Idalio,  730,  119  Pac 
802)  this  eonrt  held  that  no  punitiTe  or  ex- 
emitlary  damages  could  be  recovered,  and 
also  that  there  could  be  no  recoreEy  for  the 
wool  clip  In  question  for  1906,  and  remand- 
ed the  case  for  a  new  trial  aa  to  the  actual 
damageo.  If  any,  sustained  by  Om  plaintiff. 
Ttub  facta  are  very  fully  stated  In  the  former 
opinion  and  will  not  be  repeated  here.  An 
amended  complaint  waa  filed  after  the  case 
was  rmanded,  wherein  and  wherein  the 
plalntUta  claimed  damages  In  the  sum  of 
«e»15S,  with  Interest 

The  action  la  based  on  three  causes  of  ac- 
tion, and  on  motion  the  second  cause  was 
stricken  from  the  complaint  and  the  cause 
was  tried  on  the  first  and  third  causes  of 
action.  From  a  Judgment  in  Aitot  of  the 
idalntUf,  and  bom  an  order  denyli^  a  new 
trial,  this  anwal  was  taken. 

[2]  Gonnael  for  appellant  contoid  that, 
during  the  ttane  appellant  held  said  sheep, 
be  had  possession  of  than  for  the  purpose 
<Mt  foreclosing  his  mortgage;  The  facts  show 
that  appellant's  possession  of  said  sheep  was 
wrongful,  taken,  in  the  first  place,  under  a 
Told  order  purpOTtlng  to  appoint  a  receiver. 
vUch  receiver  was  tiMreafter  removed,  and. 
notwithstanding  his  removal,  the  appellant 


still  unlawfully  and  wrongfully  kept  posses- 
sion of  the  sheep. 

This  court  held  on  the  former  appeal  (^ee 
20  Idaho,  729, 119  Pac.  891)  as  follows:  "But 
where,  as  in  this  case,  the  facts  show  that 
the  appellant  wrongfully  took  possession  of 
the  mortgaged  property  and  retained  the 
same  and  converted  such  property  to  his  own 
use  or  permitted  it  to  be  lost  or  injured  or 
destroyed,  he  Is  responsible  to  the  owner  for 
the  market  value  of  such  property  at  the 
time  the  same  was  taken."  The  Supreme 
Court  of  Washington  also  held  that  the  pos- 
session under  the  void  order  appointing  said 
receiver  was  wrongful.  See  Libert  v.  Un- 
fried,  47  Wash.  182,  91  Pac.  774. 

[}}  Notwithstanding  the  fact  that  the  Su- 
preme Court  of  Idaho,  as  well  as  the  Su- 
preme Court  of  Washington,  held  that  li- 
bert's  possession  was  wrongful  and  unlaw- 
ful, counsel  for '  appellant  contend  that  lil- 
bert's  possession  was  rightful  under  the 
mortgage,  and  contend  in  their  brief  for  a 
reversal  of  the  case  on  that  ground  as  well 
as  upon  certain  other  grounds.  Counsel  for 
appellant  contend  that  the  Issties  of  the  sec- 
ond trial  were  so  different  from  those  on  the 
first  that  the  former  decision  in  this  case 
would  not  be  the  law  of  this  case  on  the 
new  trial.  An  examination  of  the  pleadings 
and  the  issues  made  by  them  refute  this  cm- 
tentlon. 

The  second  trlAl  of  this  case  was  had  upon 
two  causes  of  action:  The  first  relates  to 
the  wnmgful  taking  of  the  sheep  and  certain 
other  property  which  the  receiver  took  and 
the  value  at  tba  property,  with  interest,  firom 
the  time  of  Its  taking;  the  second  cause  in- 
volved the  wool  dip  from  said  sheep  for 
1007.  The  two  causes  of  action  which  were 
submitted  to  the  Jury  are  identical  with  the 
two  causes  of  action  which  were  invcdved 
on  the  former  ajRieaL  They  arise  out  of  the 
same  transaction,  r^te  to  the  same  rights 
between  the  same  parties,  concon  the  same 
subject-matter,  and  involve  the  same  wrong- 
ful trespass.  There  la  no  merit  in  that  con- 
tentltm  of  counsel 

[4]  On  the  former  appeal  this  court  di- 
rected that  a  new  trial  be  bad  In  this  case 
upon  the  theory  of  the  law  as  laid  down  in 
that  decision  and  in  harmony  with  the  views 
therein  caressed,  and  held  that  the  cause 
ought  to  be  submitted  to  a  Jniy  with  a  view 
of  arrlvtog  at  a  correct  estimate  of  the  actu- 
al damages,  "free  firom  all  notion  of  Inflict- 
ing any  punitive  or  exemplary  penalty  on 
the  appellant"  It  appeared  in  the  former 
case  that  the  Jury  had  allowed  punitive  dam- 
ages, and  on  the  former  appeal  this  court 
concluded  that  the  evidence  was  insufficient 
to  sustain  any  award  for  punitive  or  ex- 
emplary damages.  The  right  of  the  plaintiff 
to  .maintain  the  action  was  sustained,  aside 
from  punitive  damages.  It  was  there  settled 
that  Libert's  possession  of  said  sheep  wa^ 
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WTongfnl.  A  retrial  of  tbe  case  was  ordered 
for  the  purpose  of  arriving  at  a  correct  esti- 
mate of  damages,  and  tbe  record  shows  that 
the  case  was  retried  upon  that  theory.  It 
will  serve  no  good  purpose  for  us  to  enter 
Into  a  discussion  of  the  evidence  here  or  to 
quote  extensively  from  it,  but  on  a  care- 
ful examination  of  It  we  are  satisfied  that 
it  amply  sustains  tbe  verdict  of  the  jury. 

[B]  Counsel  eontrads  that  tbe  verdict  Is 
greater  than  the  prayer  of  the  complaint  or 
than  the  facts  stated  in  tbe  complaint  would 
Justify.  The  sums  claimed  and  tbe  Interest 
which  may  be ,  legally  computed  thereon 
amount  to  aa  much  as  the  verdict  of  tbe 
Jury.  Even  If  that  were  not  so,  and  tbe  evi- 
dence on  the  trial  clearly  showed  that  tbe 
damages-  were  greater  -than  tiie'Smonnt  pray- 
ed for,  the  court  could  have  directed  tbe 
prayer  to  be  am^ded  to  conform  to'  the  evl- 
dence  or  could  have  entered  Judgment  for 
tbe  amount  of  damages  established  tbe 
evidence.    Section  4229,  Rev.  Codes. 

[I]  Some  objection  is  made  to  the  instruc- 
tions given  by  the  trial  conrt  to  tbe  Jury. 
Upon  a  careful  examination  of  those  In- 
structions, we  are  aadafled  that  tbe  Instruc- 
tions were  correct  as  applied  to  Uu  facts 
of  this  case. 

Finding  do  reversible  error  In  the  record, 
the  Judgmoit  must  be  affirmed,  and  it  is 
80  ordered,  with  costs  In  favor  of.  the  re- 
qrandents. 

AILSHIfi;  C  J.,  and  STEWART,  con- 
var. 


m  Idaho,  616) 

BRINTON  V.  STEELE  et  aL 
(Supreme  Court  of  Idaho.    April  12,  1913.) 
L  Appeal  and  Ebbob  (|  1010*l— QuiznNa 

TlTLX  H  44*)— QOBSTIOHfl  OF  PACT— FIND- 
INGS—E  VI  DSN  CE. 

Where  the  evidence  is  conBictinE  as  to  the 
facts,  and  there  Is  flubstaatial  evidence  support- 
ing the  findings  of  fact  by  the  trial  court,  tbe 
findings  and  the  decree  entered  in  accordance 
therewith  will  not  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  S9T9-3982,  4024:  Dec.  Dig. 
S  1010;*  Quieting  TiUe»  Cent  Dig.  H  8^ 
Wi;  Dec  Dig.  S  44.*] 

2.  Tbiai.  <i  898*)— FiMDXifoa  BT  CouBiv-Coir- 

SISTENCT. 

Where  there  is  substantial  evidence  sai»- 
portiog  the  finding  of  the  trial  court  upon  tbe 
issues  of  fact  Bod  sncb  findings  can  be  reconcil- 
ed as  a  whole,  and  the  decree  Is  In  accordance 
with  the  findiogB  supporting  such  Issnea,  such 
findings  will  not  be  held  to  be  contradictory  or 
iBconsistent 

tEd.  Note.— For  other  cases,  see  Trial,  Cent 
^  Si  94«,  947 ;  Dec  Dig.  |3»«.*] 

3.  AFFBAL  and  BUOB  (i  1170*)— RSVEBSAIr— 
DtBBCTlWO  FIRDXROB  IN  LOWU  COUBT. 

Where  flDdlugs  of  fact  are  made  and  a 

decree  entered  wherein  the  boundary  Uae  be- 
tween lots  12  and  13  In  block  30  of  tbe  city  of 
Lewiston  is  involved,  and  snch  Qndinra  Bre  not 
certain,  and  will  not  enable  the  parties  in  in- 
terest to  identify  tbe  exact  line  of  diviaioa  npoo 


the  ground,  tbe  flndhigs  and  decree  will  be  set 
aside,  and  the  trial  conrt  directed  to  make 
new  findings  and  enter  a  decree  describing  the 
true  line  between  the  two  lots  by  a  correct  and 
certain  description,  referring  to  moDumeiiu 
and  markings  upon  tbe  ground  showing  the  true 
line. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4588-4696;  Dec  Dig.  f 
117tiL*] 

Appeal  from  District  Court,  Nec  Perce 
County;  Edgar  G.  Steele,  Judge. 

Action  by  CaMi  Bilntoa  asainat  Wesley 
Steele  and  another  to  qol^  title.  From  a 
Judgment  for  defendants.  platatM  iwaala. 
Reversed,  with  Erections. 

See,  also.  19  Idaho,  71.  112  Paa  319. 

B.  F.  Tweedy,  of  Lewlston,  for  appellant 
Geo.  W.  Tannablll  and  Fred  B.  BnOfir,  both 
of  Lewlston,  for  respondenta. 

STBWABT,  J.  This  aetloD  was  broii^ 
by  appellant  to  qolet  title  to  a  strip  of  land 
near  tiie  line  of  snbdlvisioiL  between  lota  12 
and  13,  block  30,  of  tbe  city  of  Lewlatiu. 
The  trial  court  entered  a  decree  Quiettng  the 
title  111  the  respondent  to  the  followlns  strip 
of  land:  "A  triangular  strip  of  land,  and 
every  part  thereof;  the  same  being  a  strip 

of  land  11  feet   laches  wide  at  the 

south  end  thereof,  and  at  the  nortb  euA 
both  east  and  west  boundaries  temtUiate  at 
tbe  same  point  the  same  being  a  part  of 
lot  12.  block  30.  of  the  orlglual  plat  of  tbe 
city  of  Lewlston,  Idaho,  and  the  same  being 
located  on  tbb  west  side  of  the  row  of  pop- 
lar trees  extending  through  and  across  wld 
tract  of  land,  markliig  the  east  boundary 
Une  of  lot  12,  block  80.  of  the  original  plat 
of  the  dty  of  Lewlston,  Idaho." 

The  evidence  shows  that  the  dty  of  I«wl*- 
ton  was  surveyed  by  B.  B.  True  In  August 
1874,  and  Held  -notes  were  prepared  and  a 
plat  of  said  cttr  according  to  sndi  snrvey 
was  prepared  and  ^fproved  by  tbe  mayor 
and  trustees  of  the  city  of  Lewlston  w  June 
26.  wm,  and  was  filed  fbr  recwd  July  1. 
1879,  In  tbe  records  of  Nes  Feroe  connty. 
This  plat  shows  block  80;  the  names  ot  On 
streets  are  not  dearly  sliown,  but  lots  12 
and  18,  block  Sd,  are  designated.  It  appears 
that  Wesley  Steele,  the  respondent  is  ttie 
owner  of  lot  12,  block  80^  and  that  tbe  ap- 
pellant  Jones  is  the  owner  of  Uie  west  bait 
of  lot  13,  block  30,  and  that  block  30  Is  a 
bloA  In  the  wlgbial  irtat  at  tbe  dty  of  Lew- 
lston, Idaho.  The  appdlant  Jones  sobdMd- 
ed  and  platted  the  west  half  of  lot  13,  wUdi 
was  subdivided  into  lots,  b lodes,  streets,  and 
alleys,  and  lota  were  sold  accozdlsg  to  andi 
plat  to  TartooB  parties  who  have  bnllt  and 
constmctod  residences,  boslness  booses;  and 
made  substantial  Improvements  in  accord- 
ance witb  the  plat  of  said  mat  balf  of  let 
13  of  block  30. 

Tbe  controversy  arises  from  a  dispute  be- 
tween the  appellant  and  reepondait  as  to 
the  Une  dividing  lota  12  and  18.  Under  tbe 
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appellant's  contention,  the  strip  In  contro- 
versy and  described  In  tbe  decree  Is  a  part 
of  lot  12,  and  la  owned  by  appellant;  wliile 
the  respondent  contend  that  the  triangalar 
strip  described  In  the  decree  la  a  part  of  lot 
12,  and  Is  owned  by  the  respondent.  The 
trial  court  concluded  that  the  evidence  sup- 
ports the  contention  of  the  respondent,  and 
that  the  strip  of  land  in  contrOTeray  la  a 
part  of  lot  12. 

ni  This  appeal  ia  from  the  judgment  Ser- 
eral  errors  are  aaadgned,  all  of  which  may 
be  considered  under  the  following  contaitions 
of  the  appellant: 

First.  That  the  evidence  does  not  support 
the  findings  and  decree.  It  appears  that  BL 
B.  True  made  a  surrey  of  the  city  of  Lewis- 
ton,  and  prepared  field  notes  on  the  dates 
heretofore  stated,  and  that  Briggs,  who  had 
done  snrreying  work  for  the  goremment  and 
the  county,  did  work  for  Brluton  In  the  way 
of  sabdlTidlng  lot  13.  block  SO.  in  the  dty  of 
Lewlston,  and  in  making  a  plat  thereof. 
tTbe  surrey  was  started  at  a  monument  at 
Kettenbach's  on  the  east  boundary  of  the 
oM  original  town  of  LeWlstoo,  and  is  shown 
by  Tme's  notes  at  a  Hue  east  a  half  mile, 
north  a  quarter  mile  from  the  comer  iwar 
the  Normal  School.  Briggs  testifies:  "I 
brought  that  Hue  down  Main  street  and  al- 

00  along  the  foot  of  the  hill  until  I  came 
to  the  line  between  the  public  high  school. 
*  •  •  and  •  •  •  I  got  to  that  line 
and  I  found  from  surreys  that  bad  been 
made  by  Mr.  Bell  that  there  was  a  monu- 
ment at  the  west  end  of  Idaho  street  I  took 
that  for  a  stopping  point;  that  checked  up 
wlUi  the  monament  at  the  end  of  what  we 
call  Schoolbonse  Lane;  then  I  went  down 
to  the  monument  on  C  street  and  It  says 
40  feet  west  and  40  feet  south  will  establish 
the  northeast  comer  of  the  block,  now  oc- 
cupied by  the  Cash  Hardware  Store.  I  took 
the  course  of  that  and  It  came  to  the  south 
Une  of  B  street  or  Main  street,  and  produc- 
ed the  southwest  comer  of  Blottk  30;  then 
from  Mr.  Tm^a  notes — he  gtres  some  cotirs- 
«s  and  distances,  and  I  checked  those  out 
wid  then,  in  order  to  establish  the  points 
where  his  courses  are  not  given,  I  measured 
south  from  Main  street  and  then  swung  that 
point  so  that  the  distance  would  fit  that  he 
he  gare  In  the  notes,  with  the  courses.  Then 

1  Joined  my  work  together  and  there  was 
quite  a  dlscrepan<7  on  the  south  boundary, 
but  on  the  north  boundary  along  the  south 
line  of  Main  street  I  think  it  checked  out 
Tery  dose.  Then  I  apportioned  that  distance 
In  proportion — so  many  feet  to  the  hundred. 
That  gare  lot  13  Just  about  three  feet  lack- 
ing a  rery  small  (taction  of  an  Intii,  that  is 
on  the  angle  that  was  made  by  extending 
lot  IS  longer  than  the  original  surrey  made 
bj  True.  I  apportioned  that  distance,  and 
also  gare  the  schoolhouse  their  proportion 
and  the  lot  that  belongs  to  Mrs.  Whitman, 
and  also  coming  up  along  the  brow  of  the 
bill,  and  from  that  dtstanee  I  flBtabllahed 


the  boundary  line  of  lot  13.  Then  I  divid- 
ed that  lot,  and  I  ftmnd  that  the  excess 
there  was  about  three  feet  as  near  as  I  can 
rememt>er,  and  tiien  I  produced  that  line 
south  to  the  center  line  of  Main  street  and 
I,  of  course,  established  the  southwest  cor- 
ner from  that  line,  found  the  distance  by 
measnring  back  from  Main  street  And  then 
I  ran  that  line,  and  in  running  that  line  it 
hit  the  trees  Just  as  close  to  the  center  as  I 
could  see  from  off  the  hllL  I  found  that  I 
had  to  make  an  offset  By  trees  I  mean  the 
first  tree  that  I  struck  In  sighting;  It  was 
on  the  line  between  lots  12  and  18.  The  line 
hit  the  trees  close  to  the  center.  I  knew  the  • 
trees  were  in  the  way,  and  I  then  went  to 
Main  street  that  being  the  shorter  distance 
than  it  was  on  the  south  side,  and  I  measur- 
ed the  wh(4e  distance,  and  tlwn  I  apportion- 
ed the  distance  that  would  be  right  south  of 
the  tree.  That  gave  me  my  west  point  to 
mn  by  from  the  southwest  comer,  and  I  pro- 
duced tliat  line  and  measured  in  and  set  tlie 
west  boundary  of  the  line.  Then  they  talk- 
ed about  making  some  changes  In  the  lota  on 
the  south  where  Mr.  Steve's  rea&dence  now 
Is,  and  fixing  some  lots  to  get  in  through  this 
alley,  wanting  an  alley  to  come  through. 
Mr.  Brlnton  wanted  an  alley,  but  he  want- 
ed it  himself,  and  he  wouldn't  dedicate  It  he 
wanted  a  prlrate  alley,  and  I  told'  him  I 
wouldn't  do  anything  with  It  If  he  didn't 
want  to  dedicate  It  He  could  lay  his  land 
otat  any  way  he  wanted  to,  but  I  wouldn't 
do  that  ftod  by  that  time  I  got  a  telegram 
from  the  Surveyor  General,  and  E  tamed  the 
matter  over  to  Mr.  Maxon.  I  was  dty  sur- 
T^or  at  that  time,  and  had  that  Normal  Hill 
sewer  on  my  hands  and  other  work.  That  Is 
about  all  I  did  In  that  block.  I  apportion- 
ed the  excess  in  this  way :  Mr.  True's  meas- 
urements, and  It  is  that  way  with  all  surr^- 
ors  that  have  chalnmen;  we  don't  exactly 
agree  in  meaaurements ;  now.  In  this  way,  If 
Mr.  True  says  that  the  south  side  of  lot  12 
is  88  feet  and  I  make  It  89  feet  there  Is 
a  foot  of  excess ;  there  is  a  foot  to  be  added, 
that  Is.  in  that  proportion,  not  a  foot  hut 
the  proportion  that  I  make  it  Now  In  the 
whole  distance,  supposing  there  Is  forty  lota 
and  there  is  forty  feet  and  they  are  all  ex- 
actly the  same  width,  then  I  give  each  lot 
a  foot ;  that  is,  if  I  feel  sure  that  my  survey 
checked  out  exactly.  After  I  came  back 
from  working  for  the  governmeat  I  went 
back  and  checked  it  over;  that  is,  from  this 
sontheast  comer  of  the  schoolhouse;  there 
Is  a  permanent  point;  it  is  not  a  monu- 
ment it  lays  south  of  one,  this  monument  at 
the  schoolhouse,  and  the  6-acre  tract  which 
is  called  lot  5  of  acres  of  the  Risdon 
tract  Is  tied  onto  the  southeast  comer  of 
the  schoolhouse  lot;  that  Is  the  only  tie 
there  Is  there.  Ttib  St  John's  place;  there 
is  no  tie,  only  he  ^ows  here  a  post  or  cor- 
ner.  I  apportioned  tiiat'Just  as  carefully 
as  possible ;  and  at  that  time  I  didn't  know 
Mr.  Brlnton,  bad  never  m^  Mm  la  my  life^ 
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md  I  didn't  know  Mm.  I  came  here  to  tbis 
moDument  In  Schoolbonse  Lane  and  measur- 
ed down  nntU  I  came  to  tlie  point  that  I  had 
made  coming  up  on  the  street  to  where  Ejoa 
had'  bonght  some  land ;  I  fonnd  that  correct, 
and  I  came  back  to  the  southeast  corner  of 
the  schoolfaouse  lot  and  ran  out  the  scbool- 
honse  lot,  and  Mrs.  Whitman's  lot,  and  found 
the  old  original  post;  we  hadn't  dug  It  out 
then ;  that  Is  at  the  soutiieast  corner  of  lot 
13,  and  from  there  I  measured  up  the  same 
distance  and  found  my  point,  and  Just  went 
orer  tbe  same  ground  on  this  offset  line  and 
checked  Into  these  stakes  for  Mr.  Steele  Just 
4  merely  to  check  up  the  work;  it  chedced  up 
exactly ;  some  measurements  by  a  steel  tape, 
and  I  apportioned  it  Just  as  I  did  before.  I 
couldn't  designate  the  exact  trees,  but  about 
tbe  10th  of  May,  1873,  X  came  here  with  Ma- 
jor Truax  to  try  to." 

J.  O.  Maxon,  a  surveyor,  testified  that  he 
did  work  In  the  way  of  platting  the  snbdlvl- 
aion  of  lot  18,  block  80,  of  Lewlston  for  Mr. 
Brlnton  and  for  Mr.  Briggs,  who  was  making 
a  survey  for  Brlnton,  and  who  blocked  out  a 
part  of  the  front  lots  at  the  north  end;  he 
had  them  staked  out  and  the  line  of  lots  all 
set  oat,  Bbont  300  feet  from  the  street  along 
both  sides  of  Ninth  street,  and  he  bad  the 
center  line  of  Ninth  street  established,  and 
then  he  turned  over  the  matter  to  me.  He 
also  had  a  few  of  the  stakes  set  on  the  west 
side  of  the  alley,  also  on  the  east  side  of  it, 
on  the  west  side  of  lot  13.  I  found  it  ab- 
solutely correct  as  far  as  I  checked  It.  I 
checked  it  all  over,  and  he  told  me  what  he 
bad  done,  and  I  checked  It  all  over  care- 
fully and  found  It  absolutely  correct— It  might 
have  been  an  inch  off  maybe  somewhere,  but 
that  alley  was  absolutely  correct  to  a  hun- 
dredth of  a  foot;  the  stakes  are  there  now, 
they  show  for  themselves.  I  subsequently 
made  a  resurvey  and  recheck  of  this  for  the 
purpose  of  proving  my  work  and  provlt^  the 
work  of  Mr.  Briggs.  I  don't  remember  when 
the  survey  was  made.  We  started  at  monu- 
ment 13  and  measured  down  along  the  south 
side  of  Main  street,  and  we  were  fortunate 
enough  to  find  tbe  point  that  had  been  previ- 
ously established  there  establfeblng  the  line 
on  Main  street  between  lots  13  and  14. 
There  was  a  point  set  there,  a  hub  driven 
down  right  close  to  a  wall,  there  was  a  little 
stone  wall  there  that  i>erhaps  you  have  no- 
ticed between  13  and  14,  and  we  were  for- 
tunate enough  to  find  that  hub  with  a  tack  In 
It,  and  It  checked  exactly,  and  we  measured 
the  distance  from  there  on  dow^n  and  found 
the  center  of  Ninth  street.  That  was  the  first 
work  we  did  on  that,  I  am  positive  of  that, 
and  then  we  turned  the  angle  and  the  hub  was 
Btlll  In  at  the  center  of  Ninth  street;  that 
is,  at  the  south  line  of  lot  13,  the  hub  was 
still  In  that  was  placed  there  by  Mr.  Briggs 
when  he  first  did  this  work,  and  we  found 
that  hub  there,  and  we  turned  tbe  angle  to 
that  hub,  and  proved  the  same  course  of  the 
Street  that  we  originally  had.   We  did  not 


assume  there  was  any  excess  there  because 
we  had  measured  the  proper  distance  to  find 
the  southwest  comer  of  lot  IS.  I  heard  Mr. 
Wrighter's  evidence  tliat  there  was  a  strip 
of  land  there  11.65  feet  at  the  south  end  and 
running  to  a  point  at  tbe  north.  I  found 
such  a  strip  there  between  the  fence  and 
this  line  that  was  there,  but  not  such  a  strip 
as  that  between  the  line — the  east  line  of 
the  Rlsdon  tract,  which  Is  supposed  to  tie 
to  this '  southwest  comer  of  lot  13,  or  Mr. 
Storer's  comer  there.  I  did  not  find  any 
excess  west  of  tbis  land  that  was  platted 
by  Mr.  Brlnton ;  there  was  a  strip  there  be- 
tween this  fence  and  the  line  that  was  plat- 
ted. I-  found  the  line  between  lots  12  and  13 
exactly  on  the  west  line  of  that  platted 
ground.  I  subsequently  resurveyed the  same; 
X  think  the  plat  gives  the  date ;  I  would  not 
t>e  positive  about  that;  It  was  along  in  No- 
vember, 1911.  The  survey  I  made  conformed 
to  the  survey  made  by  Briggs  absolutdy; 
the  hubs  are  there  now  to  show  them ;  our 
hubs  are  all  tbere,  every  one  of  them  can  all 
be  found,  and  most  of  the  hubs  that  were 
set  out  when  Mr.  Briggs  was  there  In  1901. 
I  think  it  was,  that  this  work  was  done  for 
Mr.  Nilsey  and  Mr.  Cble  and  Mr.  Brlnton." 

It  appears  that  there  la  a  row  of  poplar 
trees  on  or  near  the  line  between  lots  12  and 
13,  and  respondents  contend  that  this  row 
of  trees  has  been  absolutely  regarded  as 
marking  the  boundary  line  for  more  than  40 
years;  that  no  claimant  to  land  In  lot  13 
has  claimed  land  west  of  the  row  of  poplar 
trees,  and  no  claimant  or  owner  of  lot  12  baa 
claimed  land  east  of  the  poplar  trees  until 
this  controversy  arose. 

Maxon  also  testified:  "I  know  just  exactly 
what  kind  of  fence  was  there  when  I  came 
to  this  country  in  1877 ;  the  trees  were  set 
out  afterwards  along  there;  the  fence  waa 
a  post  and  rail  fence ;  the  trees  were  set  out 
on  the  west  side  of  the  fence ;  tbe  trees  were 
set  out  about  a  foot  west  of  the  fence,  and 
were  set  out  on  lot  12;  the  fence  lasted  a 
long  time  because  cedar  In  this  country  lasts 
a  long  time;  there  was  some  of  that  cedar 
there  a  long  while,  20  years  ago;  I  remem- 
ber se^ng  some  there  as  much  as  20  years 
that  I  could  remember  of.  These  trees  have 
been  there  and  there  was  some  wire  along, 
and  the  fence  has  been  kept  up  partly  be- 
tween them.  It  has  always  been  assumed 
and  until  this  controversy  came  up  I  never 
heard  anything  else  hut  that  the  trees  there 
next  to  the  fence  were  practically  ou'  the 
line — ^not  until  this  controversy  came  up." 

The  respondent  testified  that  he  had  been 
acquainted  with  the  property  since  1903. 
When  he  bought  the  property,  he  did  not 
pay  much  attention  to  the  line;  he  had  a 
survey  made  and  he  located  the  stakes  in 
there ;  that  was  about  all  he  went  on ;  he 
knew  where  they  were.  "The  row  of  treea, 
there  Is  one  stake — there  are  some  of  those 
trees,  the  upper  trees  I  don't  know,  bat  tiie 
stake  that  la  the  fnrtberest;  it  la  about  tbe 
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third  tree  from  the  end,  or  the  fourth;  the 
stake  sets  in  on  the  east  side  of  that  tree, 
about  a  foot  I  should  Judge,  or  a  foot  and  a 
half;  and  that  Is  as  far  aa  I  know  aboat  the 
line  from  there  on ;  that  was  one  of  the  pegs, 
and  then  the  other  peg.  that  they  put  down, 
was  right  at  the  root  of  the  big  trees  on  the 
east  side ;  the  trees  are  all  on  the  other  side, 
and  when  this  disturbance  came  up  I  didn't 
know — I  Just  looked  at  the  plat  when  I 
bought  the  ground,  and  I  didn't  think  about 
there  being  a  piece  of  ground  In  there,  and 
1  kept  all  the  time  thinking  when  he  told  me 
anything  that  it  would  make  this  on  Ninth 
street  come  orer  this  way  and  would  throw 
mine  back,  and  I  never  thought  of  there  be- 
ing any  extra  land  because  the  plat  didn't 
Bhow  It.  The  trees  down  there  are  Jost  as 
I  tell  yon.  f  think  there  are  four  trees 
there,  and  there  is  a  peg ;  this  was  starting 
out  at  Main  street  and  going  to  the  last  tree 
in  that  row;  there  la  one  of  them  pegs  It 
would  cut  one  tree  through  one-fourth  of 
the  way.  The  trees  are  substantially  on  the 
line,  and  going  back  there  is  another  peg 
that  would  throw  the  trees  on  my  Bide  of 
the  fence,  that  would  throw  the  trees  on  the 
west  side  of  the  line  where  the  pegs  are  set. 
No  one  ever  claimed  land  on  the  west  aide 
of  this  row  of  trees  who  owned  lot  13  until 
this  trooble  came  up." 

It  also  appears  that  the  fence  was  on  the 
line  with  the  trees,  except  at  times  it  would 
be  torn  down  and  replaced,  and  at  times  was 
west  of  the  row  of  trees  and  at  times  east 
of  the  row  of  trees. 

On  the  part  of  the  appellant  D.  C.  Wrlght- 
er,  a  snrreyor,  testified  that  he  made  a  sur- 
vey for  Mr.  Brlnton  and  that  he  did  not  rec- 
ollect exactly  where  he  started,  but  the  wit- 
ness did  state  that  he  had  many  points  in 
that  block  that  he  hau  previously  checked  up 
and  knew  were  correct  and  ran  from  there, 
and  that  he  went  to  the  known  point  of  lot 
10.  He  commenced  the  survey  at  the  north- 
east comer  of  lot  10,  and  he  testified  that  he 
had  established  to  his  satlsfactlott  where  11 
and  12  were.  He  had  previously  run  around 
the  block  several  times;  he  ran  until  he 
found  that  It  coincided  with  the  original 
notes,  until  they  got  It  to  check;  until  they 
cot  a  survey  that  would  plat,  that  would 
conform  with  what  was  lnt<mded  on  the  orig- 
inal i^t  He  testifies :  "Where  we  haven't 
any  definite  information  to  go  by,  we  have 
to  supply  the  omissions.  When  I  made  Brin- 
ton's  survey,  when  I  got  those  interior  lines 
on  this  subsequent  survey  of  lot  13,  I  found 
that  they  did  not  reach  the  western  bound- 
ary of  lot  13.  For  Instance  here.  Just  let  me 
explain  a  moment  please:  'Beginning  so  and 
BO.*  It  saya  here,  'beginning  at  the  northeast 
comer  of  a  certain  block  and  running  so  and 
no.'  Now  I  didn't  go  into  that;  I  was  not 
making  an  original  survey  there;  simply 
tracing  Bomrtkody  else's  survey.  When  I  re- 
checked  I  was  in  It  then;  If  I'had  known 
Xb&n  waa  folng  to  be  any  lltigatltm  I  cueaa 


I  would  have  kept  out  of  it  All  I  know  is 
that  I  surveyed  lot  13;  I  cannot  tell  you 
Just  exactly  where  I  began  or  which  stake  is 
the  last  one  I  put  In  or  where  I  ended.  I 
checked  the  entire  block;  I  knew  I  was 
right  when  I  started.  I  would  not  start 
from  an  assumed  point.  Block  SO  does  not 
tie  to  any  monument  In  True's  survey ;  mon- 
ument 13  is  not  mentioned  In  the  notes ;  we 
only  assume  that ;  we  checked  on  It ;  we  did 
not  start  firom  It  because  the  conrae  of  Main 
street  to-day  wont  give  yon  tb»  txaict  course 
of  what  True's  notes  do;  yon  can  start  in 
the  center  of  Main  street  to-day  and  go  by 
True's  notes,  and  yon  wouldn't  stay  In  tlie 
street  Tlie  southerly  end  of  Nlntti  street  is 
in  the  wrong  places  If  it  was  Intoided  to  mn 
Ninth  street  Umn^  Che  center  ot  lot  18.  It 
Ninth  street  was  moved  west  6.65  feet  there 
would  be  an  exceia  on  the  east  half  of  lot 
13;  yon  would  have  a  wedge  113  feet  wide 
as  the  plat  stands  to-day,  aa  it  stai^  on  the 
gronnd.** 

Ab  a  part  of  the  evidence  of  Wrlg^ter,  the 
plat  he  prqnred  waa  admitted  In  evidence. 
There  Is  a  deer  conflict  between  such  snr- 
v^  and  the  plat  of  Maxon  and  Briggs  as  to 
the  boundary  or  property  line  betweoi  Iota 
12  and  13,  and  the  plat  of  appellant  shows 
that  the  property  line  located  by  Wrig^iter 
was  west  of  the  row  of  trees,  and  not  east  of 
the  trees,  as  testified  to  by  Maxon  and 
Briggs.  The  trial  court  in  its  findings  and 
decree  seems  to  have  adopted  the  survey 
made  by  Maxon  and  Briggs.  There  is  other 
evidence  as  to  tlie  line  between  lots  12  and 
13.  Some  of  this  evidence  supports  plain- 
tllTs  claim  and  some  supports  the  respond- 
ent's claim,  and  some  of  the  evidence  sup- 
iwrts  the  contention  that  the  fence  as  shown 
on  the  plat  prepared  by  Wrighter  shows  the 
line  coincides  with  the  line  of  his  survey.  If 
the  evidence  was  set  forth  in  full,  it  would 
show  that  there  is  a  strong  conflict  in  the 
evidence  aa  to  the  line  between  the  lots  12 
and  13,  and  the  exact  location  of  the  row  of 
trees,  but  the  trial  court  evidently  has  taken 
the  view  that  the  evidence  offered  by  the  re- 
spondent fixed  and  described  the  line  more 
clearly  than  the  evidence  on  the  part  of  the 
appellant  From  our  examination  of  the  evi- 
dence we  are  inclined  to  think  ttiat  the  court 
made  no  mistake  in  its  findings  of  fact  and 
that  the  evidence  supports  the  findings  and 
decree. 

[2]  Second.  It  Is  contended  that  the  find- 
ings are  inconsistent  and  contradictory. 
While  the  findings  are  not  certain  and  spe- 
cific as  to  the  location  upon  the  gronnd,  we 
think  there  Is  substantial  evidence  support- 
ing the  spedflc  findings  made  by  the  trial 
court  and  that  such  findings  can  be  recon- 
ciled as  a  whole  upon  which  the  decree  was 
entered,  and  that  there  Is  no  contradiction 
or  inconsistency  In  the  findings. 

tS]  Third.  It  la  argued  in  appellant's  brief 
that  the  flndingB  of  the  trial  oonrt  aa  to  the 
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line  between  lota  12  and  13  do  not  definitely 
and  with  certainty  locate  the  line  by  tbe  de- 
scription or  upon  tbe  gronnd,  so  tbat  tbe  par- 
ties to  tbe  action  are  enabled  to  Identify  tbe 
exact  line  of  dlTlslon  npon  the  ground.  We 
are  satisfied  tbat  this  contention  Is  well  tak- 
en, and  especially  call  attention  to  finding 
No.  11,  wberein  the  court  finds  "tbat  tbe  row 
of  poplar  trees  extending  from  tbe  north 
boundary  of  said  lot  to  the  south  boundary 
of  tbe  same  la  located  upon  tbe  line  between 
lot  12.  block  30,  of  tbe  original  plat  of  the 
city  of  Lewlston,  Idaho,  and  lot  13,  block  30, 
of  tbe  original  plat  of  the  city  of  Lewlston, 
Idaho,  and  tbat  the  said  row  of  poplar  trees 
has  marked  tbe  boundary  Une  betwera  tbe 
said  two  tracts  of  land  for  more  than  thirty 
years  last  past"  Also  the  decree,  which  ad- 
judges :  "That  the  defendant  Wesley  Steele 
bare  Judgment  and  decree  against  the  plain- 
tUF,  quieting  his  title  in  and  to  tbe  said  tri- 
angular strip  of  land  and  every  part  there- 
of, tbe  same  being  a  strip  of  land  11  feet  — 
inches  wide  at  the  south  md  tb&ewt  and  at 
the  north  end  both  east  and  west  boundaries 
terminate  at  tbe  same  point,  tbe  same  being 
a  part  of  lot  12,  block  30,  of  tbe  original  plat 
of  tbe  city  of  Lewlston,  Idaho,  and  tbe  same 
being  located  on  the  west  side  of  the  row  of 
poplar  trees  extending  through  and  across 
said  tract  of  land,  marking  tbe  eastern 
boundary  Une  of  lot  12,  block  30,  of  tbe  orig- 
inal plat  of  tbe  city  of  Lewlston,  Idaho." 

Tbe  evidence  shows  that  the  three  poplar 
trees  referred  to  by  the  trial  court  in  tbe 
flndings  and,  decree  are  about  three  feet  in 
dlametw,  and  that  such  trees  are  not  in  line 
with  the  fourth  tree.  If  tbe  three  trees  were 
located  npon  tbe  line  between  lots  12  and  13, 
and  at  tbe  iveeent  time  are  about  three  feet 
In  diameter,  thai  tbe  line  between  the  two 
lots  at  the  present  time  would  have  to  be  lo- 
cated tbrongb  tbe  center  of  tbe  three  trees, 
BBd  not  a  foot  and  a  half  from  the  cmter  of 
the  trees,  as  tbe  dividing  line,  and  not  on 
tbe  west  side  of  the  trees  or  tbe  east  side  of 
tbe  trees.  The  line  could  not  be  a  line  run- 
ning through  tbe  four  treesl  In  the  decree  the 
court  adjudges  that  tbe  line  between  lots  12 
and  18  is  on  the  west  ride  of  the  row  of  pop- 
lar trees  extending  through  and  across  said 
tract  of  land  marking  the  eastern  boundary 
line  of  lot  IZ  The  finding  and  decree  there- 
fore are  uncertain  as  to  the  exact  line  of  di- 
vision between  lots  12  and  13  as  located  by 
tbe  trial  court,  and,  if  it  was  the  intention  of 
tbe  trial  court  tbat  tbe  Une  of  dirlsion  la  es- 
tablished on  the  west  side  of  the  row  of  pop- 
lar trees,  such  Uae  would  not  follow  the 
north  Une  of  lots  22,  23.  and  24  of  tbe  survey 
made  by  BrlKS  and  Maxon,  which  was 
adopted  and  approved  by  the  trial  court  as 
flstabllshlng  the  tme  line  betwe»  lots  12  and 
18,  as  found  In  finding  IL 

From  tlie  flndlng  it  la  apparent  that  the 
dividing  line  between  lots  12  and  18  Is  and 


should  be  fixed  from  Oie  eurv^  made  by 
Briggs  and  Maxon  by  making  proper  appor- 
tionment of  ^cees  land  in  tbe  southern  ends 
of  lots  12  and  13 ;  and,  that  being  tme^  tbe 
true  Une  between  the  two  lots  should  be  es- 
tabUsbed  and  identified  by  a  clear  descrip- 
tion in  the  findings  and  decree  and  also  npon 
the  ground  by  proper  monuments. 

This  case  has  bem  in  this  court  before  (19 
Idaho,  71,  112  Paa  319)  and  the  Judgment 
should  be  certain  and  definite  and  establish 
and  identify  upon  the  ground  tbe  true  Une 
dividing  lots  12  and  13,  which  cover  tbe  strip 
of  ground  Involved  In  this  suit  This  can  be 
done  by  placing  proper  monumaits  by  a  com- 
petCTt  engineer,  so  that  the  parties  to  this 
action  will  be  able  to  identify  the  tme  Une 
dividing  lots  12  and  13  In  aQcordance  wWi 
the  findings  of  the  trial  court. 

The  Judgment  is  reversed,  and  the  trial 
court  is  directed  to  proceed  and  carry  out 
the  views  expressed  by  this  court  and  Incor- 
porate in  the  flndings  and  decree  the  sugges- 
tions and  directions  of  this  opinion.  Tbe 
costs  in  this  appeal  are  divided  egnaUy  be- 
tween the  partlea. 

AILSRIB,  OL  J.,  and  STJLLCVAN,  3^  coft* 

cur. 


(tt  Utah.  JU) 

CHBISTEN8EN  t.  BBUTLBR  et  aL 

(Supreme  Court  of  Utab.   March  26,  1913.) 

BODNOABIU  (i  48*)— ACXJUISBCBItOB— EBCTOP- 
PBL. 

Where  owners  of  adjacent  lands  ooevpled 

their  respective  premisee  to  a  fence,  recognued 
as  on  the  boandary  line  for  more  than  20  year*, 
and  dnrinc  that  nme  they'  claimed  the  lud  to 
the  line,  €aey  and  thrir  grantees  may  not  deny 
that  tbe  line  is  the  true  division  ibwA 

[Bd.  Note.-"F«r  other  eas^  see  Bonndariss. 
Ceot  Dig.  il  282-042;  Dec  Dig.  |  4a«] 

Anma  from  Uatrlet  Oonrt,  Berler  Oowity; 
O.  G.  AmBtnmg,  Judge  (ftealdlng). 

Action  by  Simon  Ghrlstmsen  against  mi- 
Uam  Beutler  and  onothw.  From  a  Judgment 
for  plaintifr,  defendants  appeal.  Afflrmed. 

B.  B.  HoflTmann,  of  Blcbfldd,  for  anttilants. 
H.  N.  Hayes,  of  Rlcbfleld,  and  a  W.  OolUnab 
of  Salt  lAke  City,  for  respondent 

McCABTT,  a  J.  fniis  la  an  appeal  from  a 
Judgment  rendered  in  the  district  court  of 
Sevier  coun^  in  fftvor  of  respoadoit,  plaln- 
tlflf  b^w,  quieting  title  to  a  tract  of  land 
85  feet  in  width  and  about  S8  rods  in  lengttL 

Tbe  fkcts  and  drcumstanoes  out  of  wblck 
this  controversy  arose  are  about  as  foUowm; 

In  1882  one  G  A  H.  Bulow  obtained  « 
patent  from  tbe  United  States  to  a  tract  of 
land  in  Sevier  county.  On  Novonber  23, 
1882,  Bulow  bad  a  portion  of  the  land  cor- 


>  Holmes  t.  Judge.  SI  Uteb,  36S.  tj  Ph.  USS; 
Uoyer  t.  Langton,  S7  DUh.  f.  lOS  Pae.  GOB:  Tens 
V.  HyUnd,  S7  Dtab,  m,  UN  Pae.  IIM;  BtBtaH^ 
Boclw,  12t  Pm.  ns. 


•Ver  ether  oasw  Me  BSiMtevU  and  sietlQS  HPHBMI  la  Dm,  Qlg.  A  Am.  Pig.  Ksr-Wfc  ierli  *  »i>T  ta4mm 
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ered  by  Ida  patent  mrreyed  and  plattM'by 
a  competent  sun-eror.  A  copy  of  the  plat 
attached  to  an  abstract  of  title  of  the  prop- 
erty  was  introduced  In  evid^ce  and  made 
a  part  of  the  bill  of  exceptions.  From  the 
plat  and  other  evidence  in  the  case  it  appears 
that  at  the  time  the  plat  was  made  certain 
tracts  of  the  land  had  been  conveyed  by 
Bulow  to  varlona  parties.  On  the  20th  day  of 
XoYember,  1888,  respondent,  through  mesne 
conr^ances,  became  the  owner  of  one 
of  these  tracts  or  parcels  of  land.  The  metes 
and  bounds  of  the  land  purchased  by  re- 
spondent, as  fixed  by  the  calls  in  his  deed, 
are  as  follows:  "Commencing  00  links  east 
and  10.S5  chains  south  of  the  northwest  cor- 
ner of  sectiou  30, 'township  23  a.,  r.  2  w.;  thw 
east  14.45  chains;  thence  south  6  chains; 
Lhence  west  14.45  chains;  thence  north  0 
«>ltaln8  to  place  of  beginning."  When  Bolow 
bad  a  portion  of  his  land  surveyed  and  lot- 
ted in  1SS2,  he  reserved  a  strip  for  a  road 
Uiree  rods  in  width  mnning  easterly  and 
westerly  through  the  land.  This  road  is 
contiguous  to  and  runs  parallel  with  the  re- 
spondent's land  on  the  north.  There  is 
also  a  road  two  rods  in  width  contiguous 
to  and  on  the  west  of  respondent's  land.  The 
physical  marks  indicating  the  boundaries  of 
the  land  at  the  time  respondent  purchased 
and  took  possession  of  it  consisted  of  the 
roads  mentioned,  a  waste  and  bead  ditch 
on  the  east,  and  a  narrow  strip  of  unculti- 
vated land,  about  four  or  five  feet  wide,  con- 
tiguous to  and  adjoining  and  running  par- 
allel with  the  tract  on  the  south.  Ttie  south 
boundary  line  is  the  one  in  dlsimte. 

From  the  time  respondent  purchased  and 
went  into  itossesalon  of  his  laud  in  1888  un- 
til 1S06,  a  period  of  eight  years,  this  strip 
of  uncultivated  land  was  recognized  by  him 
and  his  neighbors  (ai^llant's  predecessors 
in  interest),  who  owned  the  land  adjoining 
his  property  on  the  south,  as  the  division 
or  -boundary  line.  In  1896  Samuel  Bulow, 
son  of  C.  A.  H.  Bulow,  patentee,  purchased 
iind  went  Into  possession  of  the  tract  of  land 
adjoining  respondent's  land  on  the  south. 
During  that  same  period  (1896)  respondent 
inclosed  his  laud  with  a  fence.  The  fence 
along  the  south  side  or  boundary  of  the  land 
was  erected  on  the  narrow  strip  of  unculti- 
vated land  above  mentioned,  and  Sam  Bulow, 
the  then  owner  of  the  land  adjoining  re- 
spondent's on  the  south,  contributed  to  the 
(xmt  of  this  sooth  line  of  fence.  On  December 
28,  190S,  Bulow  sold  and  conveyed  to  app^- 
lants  herein  the  land  lying  south  of  and  con- 
tiguous to  respondent's  land.  Up  to  this 
time  the  fence  above  mentioned  had  been 
jiialntained  wh^  it  was  erected,  namely, 
on  what  had  been  recognized  as  the  division 
line,  for  more  than  20  years.  Samuel  Bulow 
was  called  as  a  witness  by  appellants  and 
testifled  in  part:  "That  he  was  34  years  of 
age;  that  during  the  time  [12  years]  be 
owned  the  land  to  the  sooth  and  adjoining 
resitondent'a  land  he  recogntoed  the  fence  as 


being  on  the  boundary  line  betweien  the  two 
tracts  of  land.  Q..Now,  that  fence  was  built 
on  the  line  that  already  existed  between  yoo 
and  Mr.  Chrlstensen,  wasn't  It?  A.  It  was 
what  I  supposed  to  be  the  line.  Q.  Yes; 
what  you  had  alwajn  recognteed  as  the  di- 
vision line?  A.  Tes,  sir.  *  •  •  Q.  It  has 
been  recognized  as  the  division  Una,  and  yoo 
have  been  right  acoond  tbore  evw  since  yoo 
were  large  tsioni^  to  get  out  of  the  botuef 
A.  Yea." 

In  April,  1900,  appellants  employed  a  sur- 
veyor to  sorvey  and  locate  the  boundary  line 
as  described  in  their  deed.  According  to  this 
survey  the  fence  built  in  1896,  dividii^  the 
two  tracts  of  land,  was  36  feet  soutb  of  the 
boundary  line  as  described  in  the  deed  A 
controversy  at  once  arose  between  these  par- 
ties over  the  boundary  line ;  appellants  claim- 
ing that  a  portion  of  the  land  within  respond- 
ent's indosure  bdonged  to  them.  They  ac- 
cordingly moved  the  fence  north  36  feet  and 
to  where  they  claimed  the  true  boundary  line 
to  be.  After  the  controversy  arose,  respond- 
ent employed  a  surveyor  to  survey  his  land, 
following  the  calls  of  his  deed.  The  south 
boundary  of  his  land,  as  located  by  this  sur- 
vey, is  approximately  in  the  same  place  as 
located  by  appellants'  survey,  and  the  north 
boundary  Is  in  the  street  to  the  north  of 
his  land.  Bespondent  testified,  and  his  evi- 
dence Is  not  disputed,  that  "according  to  re- 
cent surveys  the  north  line  of  my  land  would 
ran  over  •  *  •  jyc^ty  near  two-thirds  of 
the  street."  And  again  he  said:  "If  I  were 
moved  north  according  to  the  surveys  recent- 
ly made,  it  would  throw  me  Into  the  street ; 
It  would  take  about  two-thirds  of  the  street" 

The  Important  qoeetion  presented  by  this 
8iv»eal  is  whether  the  boundary  line  between 
the  two  tracts  of  land  mentioned  is  where 
the  fence  was  erected,  and  where  it  was 
maintained  until  removed  by  appellants,  or 
on  the  line  established  by  the  recwt  surveys. 

The  evidence,  without  oooflict,  shows  that 
the  fence  was  erected  and  maintained  on 
what  had  been  recognised  and  accepted,  dur- 
ing respondent's  occupancy  of  the  land,  ai 
the  boundary  line  both  by  respondent  and  ap- 
pdlants'  predecessors  in  Interest;  that  for 
more  than  20  years  next  preceding  the  re- 
moval of  the  fence  by  appellants  respondent 
fhrmed  and  tilled  the  land  to  that  line.  Re- 
spondent testified,  and  his  testimony'  on  that 
point  la  not  disputed,  that  "during  all  this 
time  [22  or  23  ^ears]  I  have  claimed  the  land 
as  thus  bounded  [referring  to  the  phydcal 
marks  Indicating  the  boundary  liius]  as  my 
own." 

In  the  esse  of  Young  t.  Hyland,  37  Utah, 
229,  108  Fae.  1124,  this  court  in  harmony 
with  its  former  decisions  involving  the  prin- 
ciple of  law  here  presented,  said  that  In  this 
Jurisdiction  "the  doctrine  is  recognized  that, 
where  the  owners  of  adjoining  lands  occupy 
tbdr  respective  premises  np  to  a  certain  line 
which  they  recognized  and  acquiesced  in  as 
their  boondaiy  line  for  a  long  period  of  tUn^ 
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tJiex  and  their  grantees  will  not  be  permitted 
to  deny  that  the  boundary  line  thus  recog- 
nized Is  the  true  line  of  dlrlalon  between  their 
properties."  dtli^  Holmes  t.  Judge,  31  Utah, 
269,  87  Pac.  1009;  Moyer  v.  Langton,  37 
Utah,  9, 106  Pac.  50a  This  doctrine  Is  again 
declared  In  the  case  of  Blnford  t,  filccles, 
126  Pac.  333. 

Applying  the  principle  of  law  announced 
In  these  cases,  whlcb  we .  believe  to  be  a 
wholesome  one,  It  necessarily  follows  that 
the  judgment  of  the  trial  court  must  be  af- 
firmed. It  Is  BO  ordwed.  Costs  to  lespond- 
enL 

STBAUP  sad  FBICK,  JJ.,  concoz; 


m  Aril,  ma 

HULL  T.  LARSON.t 
(Supreme  Court  of  Arixooa.   April  21,  1913.) 

1.  Appzai.  ahd  E^bob  (I  628*)— BcooBD— 
Time  fob  Fiunq  nv  Apfkluts  Couvi. 

Where  a  motion  for  a  new  trial  was  de- 
nied on  AuffQBt  5th,  the  transcript  of  the  re- 
porter's notes  filed  with  the  clerk  of  the  trial 
court  and  served  on  the  attorney  for  appellee 
on  October  3d,  the  reporter's  transcript  pre- 
sented to  the  trial  judfre  October  23d,  certified 
bT  bun  as  correct  October  2Sth,  and  the  record 
filed  In  the  oCBce  of  the  clerk  of  the  Supreme 
Court  on  November  22d,  there  waa  a  strict 
compliance  with  tbe  statutw  and  rules  of  t^e 
court  goveming  appeals. 

[Ed.  Note.— For  ether  cases,  see  Appeal  and 
Error.  Cent.  Dig.  1  2736;  Dec.  Dig.  f  623.*] 

2.  Appeal  and  EhaoR  {|  765*)— Bbhts— Tiub 
roB  Sebvicb  on  Opposttb  Pabtt. 

Under  the  express  provisioos  of  Supreme 
Court  Rule  4,  subd.  5  (126  Pac.  x),  as  amended, 
appellant's  brief  Is  timely  served  on  appellee's 
attorney  If  served  within  30  days  after  the  ree> 
Old  Is  nied  in  the  Supreme  Court. 

[Ed.  Notei— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8101,  8126;  Dec.  Dig.  i 
765.*] 

3.  Appeal  and  Ebbob  (|  UKLl*)— Rktiew— 
QuEsnoRB  OF  Fact. 

An  appdlate  court  will  not  grant  a  new 
trial  on  toe  ground  that  the  verdict  Is  contrary 
to  the  evidence  or  not  supported  by  the  evi- 
dence, when  the  evidence  is  conflicting,  or  when 
there  is  any  substantial  evidence  to  support  the 
verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^ror^^Cent  Dig.  ||  8083-3989;  Dec.  Dig.  | 

4.  NbW  THIAL  (I  143*)— AmDATZTB  OF  JU- 
BOBS  —  IlCPBACHHENT  OF  VbBDIOT  —  "QUO- 
TIENT VEBDIOT." 

The  affidavit  of  a  juror  could  not  be  re- 
ceived to  show  that  the  verdict  in  a  civil  case 
was  a  "quotient  verdict,"  arrived  »t  by  adding 
the  amount  which  each  juror  considered  proper 
and  dividing  by  the  nomber  of  jurors,  since 
there  is  no  statutory  provision  authorising  the 
receipt  of  jurors'  affidavits  to  prove  misconduct 
of  the  jury  In  civil  cases  as  there  is  in  crimi- 
nal cases,  and  therefore  the  common-law  rule 
prevails. 

[Ed.  Note.— For  other  eases,  see  New  TriaL 
Gent  Dig.  SI  290-296;  Dec.  Dig.  |  143.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7.  p.  5869.] 

Appeal  from  Superior  Coart,  Yavapai 
County:   Frank  O.  Smith,  Judge. 


Action  by  Joe  Larson  agBlnst  George  W. 
HnU.  Judgment  for  plalatU^  and  dtfendant 

appeals.  Affirmed. 

Robert  E.  Aforrlson,  of  Prescott,  for  appel- 
lant P.  W.  O'SolllTan  and  Joseph  H.  Moi^ 
gan,  both  of  Prescott;  and  Carl  IC.  Hdm,  of 
Jerome,  for  appellee. 

O'CONNOR,  J.  This  is  an  action  brought 
by  Joe  Larson,  as  plalntUF,  ai^llee  here- 
in, against  Geo.  W.  Hull,  defendant,  ap- 
pellant herein,  in  the  superior  court  of  Ta- 
vapal  county,  for  damages  for  personal  In- 
juries alleged  to  have  been  inflicted  up- 
on Larson-  by  Hull  by  striking  Larson  un- 
der tbe  eye  with  a  cane  yrltb  great  force 
and  violence,  inflicting  a  very  dangerous 
wound  and  breaking  a  blood  vessel  aod  caus- 
ing permanfflit  Injury  to  Larson's  face  and 
eye.  Plaintiff  alleged  that  he  had  extended 
the  sam  of  f37  for  medical  and  surgical 
treatment  on  account  of  said  Injury,  and 
that,  being  a  practical  minor.  Ida  sonrlces 
were  reasonably  worth  $5  per  and  that 
by  reason  of  said  Injury  he  was  unable  to 
work  for  a  period  of  at  least  30  days;  and 
prayed  for  judgment  against  Hull  for  $2,500 
general  damages,  $37  paid  out  for  medical 
and  surgical  care,  and  $150  for  30  days'  lass 
of  time  occasioned  by  said  Injury.  Tbe  cass 
was  tried  by  a  Jury  of  six,  by  agreement 
of  counsel,  and  a  verdict  was  rendered  in 
favor  of  plaintiff,  fixing  his  damages  at  the 
sum  of  $472.35.  Motion  for  a  new  trial  was 
overruled  and  judgment  rendwed.  From 
which  order  and  Judgment  defendant  appeals. 

[1,  2]  Appellee  moves  this  court  to  dismiss 
this  appeal  on  tbe  grounds :  First  That  the 
appellant  failed  to  file,  within  30  days  after 
the  record  of  tbe  case  bi  the  superior  court 
was  completed  and  the  appeal  perfected,  tbe 
record  of  said  case  In  the  Supreme  Conrt  of 
Arizona.  Second.  "BiBt  the  appelant  Called 
to  serve  upon  tbe  appellee,  within  30  days 
after  the  appeal  was  perfected  and  Che  atat^ 
ment  of  facts  made  a  part  of  the  record,  a 
copy  of  his  brief. 

The  record  dlBcloaes:  That  the  motloD 
for  a  new  trial  waa  denied  In  the  court  b»- 
low  on  the  5th  day  vt  August,  1912,  and  on 
tbe  3d  day  of  October,  1912,  appellant  filed 
with  tbe  derk  of  the  superior  court  of  Yava- 
pai county  a  transcript  of  the  reptwter^s 
notes  and  served  upon  the  attorney  for  ap- 
pellee herein  notice  of  the  filing  thereof. 
That  on  the  23d  day  of  October,  1912,  the 
reporter's  transcript  was  presented  to  the 
trial  JudgOi  and  on  the  25th  day  of  October, 
1912,  the  trial  Judge  certlfled  to  the  correcc- 
ness  of  the  said  transcript  and  on  the  sama 
day  filed  tbe  transcript  In  the  office  of  tha 
clerk  of  the  superior  conrt  That  on  the  22d 
day  of  November,  1912,  the  record  In  thla 
case  was  filed  in  the  office  of  the  clerk  of  the 
Supreme  Conrt  On  the  itb  day  of  Decern* 
her,  1912,  the  brief  of  the  appellant  ma 
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oerved  on  connsel  for  appellee  and  the  req- 
ulslte  number  of  copies  filed  In  the  Supreme 
Court  on  the  Sth  day  of  December,  if)l2.  This 
to  Btrict  compliance  with  the  statutes  and 
with  the  rules  of  this  court  goTemlns  appeals 
and  writs  of  error.  Snbdlvlalon  S  of  rule  4  of 
the  Supreme  Court' (126  Pac.  x),  as  am^ded, 
provides  that  "within  thirty  days  next  after 
the  record  In  the  cause  has  been  filed  In  the 
Supreme  Court,  the  appellant  shall  aerre  upon 
the  attorney  of  the  opposite  party  a  ct^y  of 
the  brief,"  etc.  The  statute  so  provides,  and 
the  rule  Is  In  harmony  with  the  statute. 
There  belnff  no  merit  In  the  motion  to  dis- 
miss, said  motion  la  therefore  denied. 

[t]  Hie  first  asrignment  of  error  questions 
the  anflhdaicy  of  the  erldoice  to  support  the 
jodcment  An  examination  of  the  testimony 
In  the  case  clearly  shows  sufficient  evidence 
to  support  the  verdict  of  the  Jury.  It  Is  a 
weU-aettled  rule  in  this  state  that  the  appel- 
late court  will  not  grant  a  new  trial  on  the 
ground  that  the  verdict  la  contrary  to  the 
•vldence  or  is  not  supported  by  the  evideDce, 
when  the  evldoce  la  confllcUng  or  when 
there  Is  any  substantial  evidence  to  support 
the  verAct  In  Goldman  v.  Sotelo,  T  Arls. 
28»  60  Pac.  606,  the  court  aaid :  "The  weight 
of  the  evidence  and  the  credibility  of  the 
witnesses  were  matters  peculiarly  for  the 
consideration  of  the  Jury,  and  for  the  lower 
court  upon  the  motion  for  a  new  trlaL"  See, 
also,  n.  S.  T.  Coppo-  Queen  Mining  Co.,  7 
Arts.  80,  60  Pac  885;  McOowan  v.  Sullivan, 
6  Aria.  384.  62  Pac.  886;  Old  Dominion,  etc, 

Andrews,  6  Aria.  20B,  G6  Pac.  900. 

[4]  The  only  remaining  anlgnment  of  er- 
ror is  that  the  verdict  of  the  Jury  was  ar- 
rived at  by  chance  and  lot  and  la  what  la 
known  aa  a  "quotient  vardlcL"  It  appears 
from  the  affidavit  of  W.  H.  Bannister,  one 
of  the  Jurors  who  tried  the  case,  that,  when 
be  and  his  fellow  Jutots  retired  to  the  Jury 
room  to  dtilberate  upon  their  verdict,  It  was 
agreed  that  each  Juror  should  write  down 
the  amount  whldi  he  considered  waa  a  pn^ 
«r  verdict  in  fovor  of  plaintiff,  and  that  the 
•mounts  80  set  down  should  he  added  togeth- 
er and  divided  by  six.  the  case  being  tried 
by  a  Jury  of  six,  and  that  the  result  should 
be  the  verdict  in  the  caae.  That  after  such 
agreement  each  Juror  wrote  down  the  amount 
whldi  he  considered  should  be  the  verdict, 
and  that  amount  was  thereafter  added  togeth> 
er.  divided  by  six,  and  the  result  was  the 
ram  of  f472.8B,  and  that  the  verdict  returned 
by  said  Jurora  was  the  sum  of  9472.35  In 
'favor  of  the  plaintiff  and  against  the  de- 
fmdant  The  question  presented  to  us  la 
whether  or  not  the  affidavit  of  the  Juror 
Bannister  should  be  received  as  evidence  of 
tbe  all^Eed  ndscoi^duct  of  the  Jnry. 

Prom  very  early  times  it  baa  been  nearly 
wdveraally  hdd  that,  In  the  absence  of  a 
statute  permitting  It,  the  affidavit  of  a  Juror 
will  not  be  received  to  Impeach  tbe  verdict 
*Mothlng  la  ttftter  settled  aa  a  general  prop- 


o»ftlon  than  that  the  affidavits  of  Jurors  are 
not  admissible  to  impeach  their  finding." 
Thompson  ft  Herriam,  Jur.  |  414.  And,  quot- 
ing from  the  same  authority;  "Upon  the 
ground  of  public  policy,  the  courts  have  al- 
most universally  agreed  upon  the  rule  that 
no  affidavit,  deposition,  or  other  awoni  state- 
ment of  a  Juror  will  be  rectived  to  Impeach 
the  verdict,  or  to  explain  it,  •  •  •  or 
that  they  agreed  on  their  verdict  by  average, 
or  by  lot"  Thomp.  ft  M.  Jur.  |  440,  citing 
many  cases. 

The  Penal  Code  of  Arizona,  par.  988,  aubd. 
14,  provides  that  the  voluntary  affidavit  of 
a  juror  shall  be  competmt  to  prove  any  mis- 
conduct of  the  Jury  or  to  suatatn  the  verdkt, 
but  tbwe  la  no  such  provision  contained  in 
onr  Code  of  Civil  Procedure  for  dvll  caBse. 
and  we  are  therefore  bound  by  the  common- 
law  rule. 

Counsel  for  appellant  contanda  that  tbe 
proposition  that  a  Junv  would  be  heard  to 
Impeadi  bla  verdict  Is  sastalned  by  the  Bng^ 
Itsb  cases,  but  an  examination  of  the  BngUab 
authorltlea  falls  to  aunnrt  his  contention. 
In  speaking  of  the  admlaalon  of  affidavits 
of  Jurors  to  In^eadi  the  verdict.  Lord  Mana- 
fleld.  C.  J.,  In  an  early  caat,  said:  **It  U 
singular,  Indeed,  that  almost  the  only  evi- 
doMe  of  which  the  ease  admits  should  be 
shut  oat;  but,  consIdiHlng  the  arts  which 
might  be  used  If  a  contrary  rule  wen  to  iwe- 
vall,  we  think  it  necessary  to  exclude  8u<Ai 
evldaice.  If  it  were  understood  to  be  the 
law  that  a  Juryman  mli^t  set  aside  a  verdict 
by  such  evidence,  it  m^t  sometlmeB  happen 
that  a  Juryman,  being  a  frlrad  of  one  of  the 
parties,  and  not  b^g  able  to  bring  over  his 
companions  to  his  opinion,  might  propose  a 
dedaion  by  lot;  with  ttie  view  afterwards  to 
set  aside  the  verdict  by  his  own  affidavit  if 
the  dedslon  should  be  agatnat  bim."  Owen 
V.  Warbnrton,  1  Boa  «  Pnl.  (N.  B.)  828,  with 
a  Icmg  line  of  BngUah  cases  quoting  this  de- 
daion. 

In  20  Oyc.  087,  we  find  tbe  rule  aa  fol- 
lows: "In  moat  Jurfadletlfma,  In  the  absence 
of  statutes  on  the  subject  the  affldavita  of 
Jurors  will  not  be  received  to  show  that  the 
verdict  Is  a  quotient  or  diance  verdict" — dt- 
Ing  cases  from  many  states  In  snnwrt  of 
the  rule. 

In  Dana  v.  Tnckw,  4  Johns.  (N.  IT.)  487, 
where  the  affidavits  of  two  Jnrors  were  read 
to  show  "that  the  Jurors  agreed  that  eadi 
of  them  should  mark  down  auch  aum  as  he 
thought  fit  to  find,  and  the  sum  totaH  divid- 
ed by  12,  the  quotient  should  be  the  verdict, 
and  that  the  verdict  was  so  ascertained," 
the  court  said:  "The  better  opinion  Is,  and 
such  is  the  rule  adopted  by  the  court,  that 
the  affidavits  of  Jurors  are  not  to  be  receiv- 
ed to  luQieach  a  verdict*' 

In  Hoses  v.  Central  Park,  N.  ft  B.  By.  Co., 
8  Ulsc.  Bepi  322,  23  N.  Y.  Supp.  23,  where  s 
motion  to  set  aside  the  verdict  waa  made, 
"because  a  'quotient*  verdict,  that  la;  a  ver 
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diet  rendered  upon  en  agreement  for  one- 
tivelfth  of  tbe  aggregate  amount  of  the  sev- 
eral estimates  by  the  Jurora,"  It  Is  said: 
"The  rule  Is  well  established,  and  at  thiE  day 
rests  upon  well-understood  reasons  of  public 
policy,  as  connected  with  tbe  administration 
of  Justice,. that  the  court  will  not  receive 
the  affidavits  of  Jurors  to  prove  misconduct 
on  their  part,  or  any  act  done  by  them 
which  could  tend  to  Impeach  or  overthrow 
their  verdict"  Allen,  J.,  In  Dalrymple  v. 
Williams,  63  N.  Y.  361,  363  [20  Am. 
644],  and  other  cases  on  this  point  "Tbe 
reasons  Air  the  ^elusion  of  evidence  by 
jurors  to  Impugn  their  verdict  are  obvious 
and  unanswerable,  namely:  First,  becaui^ 
it  would  tend  to  defeat  their  own  solemn 
acts  under  oath;  secondly,  because  Its  ad- 
mission would  open  a  door  to  tamper  with 
Jurymen  after  they  had  given  their  verdict; 
and,  thirdly,  because  it  would  be  the  means 
in  tlie  hands  of  a  dlssatlsfled  Juror  to  destroy 
a  verdict  at  any  time  after  he  had  assented 
to  it" 

In  Boston,  etc.,  By.  Co.  v.  Dana.  1  Oray 
(Mass.)  S3, 105,  the  rule  is  stated,  as  follows: 
"The  only  remaining  question  arises  on  the 
motion  for  a  new  trial  founded  on  the  al- 
leged mlsebnduct  of  the  Jury  in  making  up 
their  verdict.  Without  considering  the  ^ues* 
tion  whetlier  the  matter  stated  In  the  affida- 
vit of  one  of  the  Jurors,  if  properly  proved, 
would,  be  deemed  sufficient  cause  for  In- 
validating a  verdict  and  granting  a  new 
trial,  it  Is  only  necessary  to  say  that  there  Is 
no  competent  evidence  oCTered  to  sustain  the 
motion  in  the  present  case.  It  has  often  been 
determined  In  thla  court  that  the  affidavits 
of  Jurors  cannot  be  received  for  tbe  purpose 
of  proving  misconduct  in  the  Jury  room. 
Dorr  V.  Fenno,  12  Pick.  [Mass.]  525;  Mur- 
dock  V.  Sumner,  22  Pick.  [Masa]  156." 

In  tbe  following  cases  affidavits  and  testi- 
mony of  Jurors  were  sought  to  be  introduced 
in  aid  of  a  motion  for  a  new  trial,  to  show 
that  the  verdict  was  found  and  returned  In 
irarsuance  of  an  agreement  in  advance  to 
be  bound  by  a  quotient  or  chance  verdict,  and 
were  refused:  Montgomery  St  By.  Co.  v. 
Mason,  133  Ala.  508,  32  South.  261,  26S; 
Pleasants  v.  Heard,  16  Ark.  407,  cited  and  ap- 
proved In  Ward  v.  Blackwood,  48  Arfe.  396, 
3  S.  W.  628 ;  City  of  BatUe  Creek  v.  Haak, 
139  Mich.  514,  102  N.  W.  1005,  1008;  St 
Martin  v.  Desnoyer,  1  Minn.  156  (Gil.  131), 
61  Am.  Dec.  494,  496,  497;  Clark  v.  Mau- 
cbester,  64  N.  H.  471,  13  AtL  867,  869 ;  Cline 
V.  Broy,  1  Or.  90;  StuU  v.  Stull,  197  Pa. 
243,  47  AU.  240 ;  PhllUps  v.  Town  of  Scales 
Mound,  195  IIL  353,  63  N.  E.  180;  Luft  v. 
Llnganie,  17  B.  I.  420,  22  AU.  942 ;  Interna- 
tional, etc.,  V.  Gordon,  72  Tex.  44,  52,  11 
S.  W.  1033 ;  Carpenter  v.  WlUey,  65  Vt  168, 
26  AU.  488;  PurceU  v.  Southern  By.  Co., 
119  N.  C.  728,  26  S.  H.  161,  162 ;  Turner  v, 
Tuolumne  County  W.  Co.,  25  Cal.  398 ;  Boyce 
V.  CaUfomla  Stage  Co.,  25  Cat  460. 


If  it  Is  considered  advisable  in  tbe  fur- 
therance of  Justice  that  the  verdicts  of  Juries 
may  be  impeached  by  the  voluntary  affidavits 
of  tbe  individual  Jurors,  the  remedy  must  be 
provided  by  the  lawmaking  power  and  not 
the  courts.  It  Is  the  duty  of  this  court  to 
administer  tbe  law  as  we  find  It 

There  being  no  error  in  the  record  and  the 
case  having  been  fairly  tried  and  the  verdict 
of  the  Jury  not  being  excessive,  tbe  jndgmrat 
and  order  of  the  lower  court  are  affirmed- 

FBANKLIN,  0.  J,  and  CUNNINGHAM, 
concur. 

N.  B.-~-Judge  BOSS  being  disqualified  and  ' 
announcing  his  disqualification  In  open  court, 
the  renuilttlng^  Judges,  under  section  3  of  ar- 
ticle 6  of  the  Constitution,  called  in  Hon.  J. 
B.  CCONNOB,  Judge  of  the  Superior  Court 
of  the  state  of  Arizona,  In  and  for  the  coun- 
ty of  Pinal,  to  sit  with  ttaom  In  the  lieuliiff 
of  tbte  cause. 

(47  Hoot  120 

STATB  ez  r«L  POWERS  v.  DALB,  Oonnty 
Olerfc. 

(Supreme  Court  ct  Montana.    April  T,  1813b) 

(3otTimH  (1 28*)— OouMTT  Seat— Unirooapo- 

BATED  Towns— "Tows." 

An  uniQcorporated  town  Is  eligible  as  a 
candidate  for  county  seat  of  a  coun^propoaed 
to  be  created  under  Laws  1911,  p.  206,  antiior- 
Izioe  Dew  counties  and  provldins  for  the  print- 
ing on  ballots  the  words  "for  the  county  seat^ 
with  the  names  of  all  cities  or  towns  which 
may  have  filed  a  petition,  since  the  word 
"town"  is  used  in  its  popnlar  meanlnir  of  aa 
a^regation  of  bouses  so  near  to  one  another 
that  the  inhabitants  may  fairly  ba  said  to  dwdi 
together,  and  Is  not  confined  to  a  town  as  de- 
fined by  Rev.  (3odei,  I  3202,  providing  that  a 
city  or  town  is  a  body  corporate  and  politic, 
though,  where  a  term  has  both  a  tecbnit^  and 
a  common  meaning,  the  technical  meaning  must 
be  applied  whenever  reasonably  possible;, 

[Ed.  Note.— For  other  cases,  see  Counties, 
Osnt  Dig.  H  26,  27 ;  Dec.  Dig.  |  2&* 

For  otbttc  d^ultions,  see  Words  and  Phzusi, 
voL  8,  pp.  7Q19-7fl^ 

MandamuB  by  the  State  on  the  r^Uon  at 
William  PowRB  agntaiBt  X  W.  Dale^  Goontr 
Clerk  and  Recorder  of  Valley  Gonb^,  Mont. 
Writ  Issued. 

Norrls,  Hurd  &  Lewis,  of  Great  Falls,  for 
relator.  D.  M.  Kelly,  Atty.  Gen.,  and  Louis 
P.  Donovan.  Asst  Atty.  Gen.  (Thomas  Dlgoau. 
of  Glasgow,  and  Walsh,  Nolan  &  Scallon,  of 
Helena,  of  counsel),  for  respondent 

SANNEIR,  J.  Mandamus  to  tbe  conn^< 
clerk  of  Valley  county  to  compel  the  placing 
of  the  name  of  Balnvllle  upon  the  ballot  as 
a  candidate  for  county  seat  at  a  special 
election  for  the  creation  of  the  county  of 
Sheridan.  Upon  the  hearfng  it  was  order- 
ed  that  the  peremptory  writ  Issue  as  prayed. 
Tbe  effect  of  this  ruling  was  to  decide  that 
an  unincorporated  town  la  eligible  as  a 
candidate  for  the  county  seat  of  a  county 
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proposed  to  be  created  onder  the  so-called 
Leighton  Act.  Lairs  1911,  p.  206  et  seq. 
It  ae&BB  desirably  In  compliance  vlth  sec- 
tion Revised  Codes,  that  we  give  brief- 
ly the  reasons  which  hare  mored  us  to  this 
cooclnsloD. 

The  liCiffhton  Act  was  approved  Man^  6, 
1911.  and  its  provldons  tonchtng  the  estab- 
lishment of  the  county  seat  of  a  proposed 
new  county  are:  "TbMe  shall  also  be  print- 
ed upon  said  ballot  the  words  for  the  coontr 
seat,'  and  the  names  of  all  dtles  or  towns 
whlcb  may  have  filed  with  the  coimty  <derk 
a  potion  *  •  *  nonMnating  any  dty  or 
town  nlthin  the  proposed  new  connt7  tot 
tbe  coonty  seat,  and  tlie  voter  atattU  destgnate 
bis  dKdoe  for  coimty  seat  by  maiklng  a  cross 
(X)  opposite  the  name  of  dty  or  town  tax 
which  he  desirea  to  cast  Ua  ballot  •  *  • 
In  case  any  dty  or  town  falls  to'reodTe  a 
majority  of  all  tiie  TOtes  cast,  tba  -the  dty 
or  town  recelTli^  the  Ughest  munber  of  all 
votes  cast,  shall  be  designated  as  the  tem- 
porary oounty  seat.  *  *  *  If  upon  the 
canrasB  of  the  votM  cast  at  aach  election  It 
appears  that  siztT-flTe  per  cent:  <»t  the  Totes 
cast  *  •  *  are  for  the  new  county 
*  ■  •  the  board  of  comity  comndsslraiers 
shall  •  •  •  dedare  sncb  territory  duly 
formed  and  created-  as  a  county  •  •  • 
and  that  the  jtoce  reedring  tl»  highest 
nnndtn-  of  Totea  cast  at  said  dectlon  for 
county  seat  shall  be  the  county  seat  of  said 
county.   •  • 

The  contention  In  the  brief  of  reBpondent 
is  that  tbe  term  "dty  or  town,*'  as  need  In 
the  fbregolng  extract,  refers  only  to  an 
Incorporated  dty  or  town,  for  tbe  following 
reasons:  That,  to  be  a  dty  or  town,  a  com- 
munity must  be  Incorporated,  otherwise  It 
Is  merdy  a  Tillage  or  camp;  tbat,  wbenerw 
the  Legidatnre  has  intended  an  act  to  apply 
to  so-called  unincorporated  dtles  or  towns,  it 
has  exididtly  so  declared;  that,  In  the 
absence  of  a  contrary  Intention,  the  term 
**d^  or  town"  must  be  construed  with  refer- 
ence to  section  3202,  Berlsed  Codes,  in  which 
It  is  provided  that  "a  dty  or  town  is  a  t>ody 
corporate  and  politic,"  eta;  that  there  is 
nothing  In  the  Leighton  Act  from  which  it 
can  be  reasonably  Inferred  that  the  term 
"dty  or  town,"  as  used  therein,  is  not  in- 
tended to  mean  an  Incorporated  dty  or  town. 

The  term  "town"  has  a  general  and  [wpular, 
as  well  as  a  technical,  meaning.  In  common 
parlance  it  has  had  an  almost  nnvarylng 
slgnlflcance ;  derived  from  tbe  Anglo-Saxon 
"ton,"  it  originally  meant  "a  collection  of 
booses  Inclosed  by  a  hedge,  wall,  or  palisade" 
(Century  Dictionary) ;  it  still  means  "any 
considerable  collection  of  dwelling  houses, 
as  distinguished  tiom  the  adjacent  country" 
(Standard  Dictionary),  or  "an  a^regation 
of  bouses  so  near  to  one  another  that  the 
Inhabitants  may  fairly  be  said  to  dwell 
together"  (38  Cyc.  606).  That  it  is  used 
In  this  sense  many  times  in  our  Codes,  and 


that  in  the  I^islatlve,  as  well  as  In  the 
popular,  mind  there  is  such  a  thing  as  an 
unincorporated  town  which  Is  not  a  mere 
Tillage  or  camp.  Is  readily  demonstrable. 
For  instance,  chapter  107,  Acts  of  the 
Twelfth  Le^slatlre  Assembly  (Laws  1911,  p. 
190),  was  am>roTed  on  the  same  day  and  was 
under  consideration  by  the  Legislature  at 
about  the  same  time  as  the  Leighton  Act. 
Chapter  107  is  "An  act  providing  for  bond- 
ing fire  districts  In  unincorporated  cities  and 
towns,"  and  clearly  presrats,  under  the  term 
"unincorporated  dty  or  town,"  the  idea  of 
a  communltT  entirely  beyond  the  stage  of 
a  mere  village  or  camp.  80,  also,  In  aectkou 
SS14 and 8610 of  the  RsTlsed  Codes,  then  tea 
distinct  recognition  of  a  town  as  an  oitity 
without  incorporation  or  munklpal  charac- 
ter. Again,  In  artlde  8,  i  1,  tbe  Constltnttim 
of  Ufmtena  provides  that  the  Judicial  poww 
of  the  state  shall  vest  tai  ebrtala  eunmerated 
tribunals  and  sudi  Inferior  courts  as  may  be 
Qstabllshed  In  any  "incorpraatod  dty  or 
town."  TbSa  tue  of  the  term  **in««porated,'' 
as  apiMled  to  dtles  and  towns,  dearly  con- 
nothig  the  oppoaito  idea  of  unincorporated 
dtles  or  towns,  is  repeated  to  seetiMks  8212, 
8214,  and  9481  of  tbe  Revised  Codes.  It  Is 
quite  true  that  in  both  the  Constitution  and 
the  Codes  the  term  "dty  or  town"  Is  used 
wttbont  any  definttlve  vnOx,  bat  undw 
drcnmstances  which  make  it  diear  tbat  only 
Incorporated  dtles  or  towns  Is  meant;  and  a 
fnrthw  Investigation  also  discloses  tbe  fre- 
quent leglslatlTe  use  of  the  term  "dty  or 
town"  without  any  definitive  prdiz,  but 
under  drcnmstances  which  would  rendw  It 
atwuzd  to  bold  that  only  Incorporated  dtles 
and  towns  Is  meant.  Illustrations  of  Uds 
are:  Conttltution,  art  IS.  fi  12 ;  chapter  68, 
Acts  of  tbe  Twelfth  L^lslattve  Assembly; 
Revised  Codes,  S  6SS9,  subd.  10;  sections 
8483,  8636,  8547,  8648,  8582,  8766.  8771,  8834. 
It  seems  clear,  thertfore,  tbat  no  consistency 
wtiatever-has  been  observed  In  the  legislative 
use  of  the  term  **town";  and  it  is  not  cor- 
rect to  say  that,  whenever  an  uniucorporated 
town  is  meant.  It  has  been  explidtly  so  de- 
clared, or  that  the  use  of  the  term  "town," 
without  the  definitive  prefix,  is  In  all  cases 
IntCTded  to  be  an  incorporated  town,  with- 
in tbe  meaning  of  section  8202.  On  the 
contrary,  the  true  Inference  is  that  tbe  term 
"town,"  as  used  In  the  Code,  la  a  term  of 
varying  signiflcance  and  so  uncertain  tbat  a 
construction  resting  wholly  upon  It  would 
be  highly  unsatisfactory. 

Accepting,  however,  as  correct  the  canon 
of  construction  proposed  by  respond^t  that, 
where  a  term  has  both  a  technical  and  a 
common  meaning,  the  technical  meaning  must 
be  applied  whenever  reasonably  possible,  and 
assuming  that  section  8202  Is  a  technical 
definition  for  all  purposes  when  the  contrary 
does  not  appear,  we  think  it  Is  not  difficult 
to  see  tbat  in  the  Leighton  Act  the  term 
"town"  la  not  to  be  taken  in  tbe  senae  in 
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wblch  it  Is  defined  In  section  S202.  Counsel 
for  reRpondent  say  "Uiat  tbe  Leglslatare  Is 
presumed  to  know  existing  statutes  and  the 
state  of  the  law."  Very  well,  among  the 
existing  atatiitea,  nnd  Included  to  the  state 
of  the  law  when  the  Lelghton  Act  was  passed, 
may  be  found  the  provisions  of  sections  2851 
to  28G6,  Hevlsed  Codes.  These  provisions 
date  back  many  years  and  to  a  time  when 
tocorporated  towns  in  Montana  were  few  and 
far  between;  to  a  time  when  county  seats 
were  notoriously  situated  at,  or  removed  from, 
or  moved  to,  unincorporated  towns.  These 
provisions  to  effect  say  that  a  county  seat 
may  be  moved  "from  the  place  where  it  Is 
fixed,  by  law  or  otherwise,  to  another  place"; 
that,  to  Tottog  at  an  election  to  move  a  coun- 
ty seat,  the  elector  must  vote  "for  the  place" 
be  prefers  by  marktog  opposite  the  name  of 
*^e  place" ;  that,  if  two-thirds  of  the  legal 
votes  cast  by  thofie  voting  on  the  proposi- 
tion are  to  favor  of  "any  particular  place," 
tbe  board  must  give  notice,  to  which  "the^ 
place  selected"  must  be  declared  the  county 
sent  No  mention  whatever  is  made  to  these 
provisions  of  n  dty  or  town,  and  no  reason 
whatever  appears  for  holdtog  that,  to  this 
priHieedtos  for  mno'/lug  a  permanent  coun- 
ty scat,  the-  place  fclectcd  must  be  an  to- 
corporated city  or  town.  So  that,  if  undex 
tbe  Leigbton  Act  only  tocorporated  towns 
are  contemplated  aa  eli^ble  for  county  seat, 
we  are  brought  to  <me  of  two  remarkable 
Bituationa :  JBlQus  (1)  as  to  all  ooonttes  creat- 
ed under  tiiat  law,  the  connty  seat  must  be 
an  tocorporated  town,  while  to  all  other 
counties  It  need  not  be;  or  (2)  tbe  t^porary 
conntr  seat  must  be  Incorporated,  but  the 
people  of  tbB  oonnty  promptly  thereaft- 
er remore  it  to  a  town  that  is  not  tocor- 
porated. Sncli  a  ctmclusitm  has  no  reason 
apparent  or  suggested  to  support  It, 

Furthermore,  three  days  after  tbe  passage 
at  tbe  Ldghton  Act,  there  was  approved 
chapter  18S  (Acts  of  Twelfth  Leglslattre  Ae- 
sembly),  which  Is  "An  act  to  provide  for  tbe 
designation  of  temporary  coun^  seats  and 
for  tbe  location  of  permanent  coont?  seats 
to  new  counties  or  to  counties  to  which  the 
permanent  county  seat  has  not  been  located." 
In  tbie  act  we  look  to  vato  tor  tbe  term  "city 
or  town,"  or  for  any  evidence  of  totention. 
to  require  tocorporatlon  as  a  qualification  for 
count?  seat.  On  the  contrary,  the  language 
Is  that  the  board  of  county  omnmlssloners 
BbaU  by  resoIntioB  "designate  some  place" 
withto  the  connty  as  temporary  connty  seat, 
and  "the  place  so  designated"  shall  be  the 
temporary  county  seat;  If  tbe  commissioners 
cannot  agree,  each  shall  write  the  name  of 
the  "place"  he  favors  on  a  slip,  and  the  slips 
shall  be  put  In  a  receptacle  and  one  of  them 
drawn  out,  and  the  "place"  named  on  the 
slip  BO  drawn  shall  be  the  temporary  county 
seat  At  the  succeedtog  general  election,  the 
matter  must  be  submitted  to  the  people^  and 


at  such  election  the  elector  Is  required  to  write 
on  his  ballot  tbe  name  of  the  "town  or  place" 
at  which  he  desires  the  permanent  county 
seat  to  be  located,  and  a  ballot  so  marked 
and  cast  is  to  be  deemed  a  vote  for  the 
"town  or  place"  so  marked;  and  the  "town 
or  place"  found  to  have  received  a  majority 
of  the  votes  cast  shall  be  the  count?  seat 
etc.  Tills  act  is  so  nearly  contemporaneous 
with  the  Lelghton  Act  that  the  tocongrulty 
between  its  manifest  totent  and  the  conatrue- 
tion  sought  by  the  respondent  to  be  given  to 
the  Lelghton  Act  must  have  been  obvious  to 
tbe  Legislature,  if,  as  a  matter  of  ftact,  any 
such  construction  of  the  Lelghton  Act  bad  oc- 
curred to  It  as  possible.  If  It  cannot  be  sop- 
posed  that  the  same  session  totended  results 
so  tocongruous  upon  subjects  so  totlnutety 
related,  then  we  must  adopt  tbe  only  har- 
monlztog  conclusion,  viz.,  that  neither  act 
presupposes  tocorporatlon  as  a  qualification 
to  become  a  county  seat 

The  respondent  has  failed  to  suggest  any 
hypothesis,  and  none  has  occurred  to  as,  for 
supposing  that  to  the  l^^latlve  mind  any 
si>ecial  reason  appealed  for  preferring  an  to- 
corporated city  or  town  to  one  not  so  en- 
dowed. But  there  is,'  we  think,  a  consistent 
purpose  to  be  seen  In  the  Lelghton  Act  to 
submit  the  entire  matter  to  the  vote  of  tbe 
people,  and  it  Is  to  Une  with  that  parptBO 
that  we  hold  the  choice  of  flxtog  the  county 
seat  to  be  theirs^  as  among  all  feasible  lo- 
cations, whether  In  tocorporated  towns  or 
not 

It  Is  ordered  that  the  relator  have  of  the 
respondent  his  costs  hereto  Incurred,  whldi 
are  taxed  at  $28a60. 

BRANTLX,  a  J.,  and  HOLLOWAT,  J., 
concur. 


ta  Mont  2SS> 

STATB  ex  xeL  BYEBSON  T.  DALEl  County 
Clerk. 

(Supreme  Court  of  Montana.    April  7,  1913.) 

Mandamus  by  the  State  on  the  relation  of 
George  L.  Ryerson  against  J.  W.  Dale,  County 
Clerk  and  Kecorder  of  Valley  County,  Mont 
Writ  issued. 

Norris,  Hurd  &  Lewis,  of  Great  Falls,  for 
relator.  D.  M.  Kelly,  At^.  Oen..  Lonis  P. 
Donovan,  Asst  Atty.  Gen.  (Thomas  Dignan,  of 
Glai^ow,  and  WaUb,  Nolan  &  Scalltm,  of  Hd- 
ena,  of  counselji  for  respondent 

SANNHR,  J.  Mandamus  to  the  eonntj  detk 
of  Valley  connty  to  compel  that  officer  to  place 
the  name  of  Medicine  I^ke  npon  tbe  ballot  as 
a  candidate  for  county  seat  at  a. special  elec- 
tion looking  to  the  creation  of  the  county  of 
Sheridan.  The  peremptory  writ  issued  after 
the  hearing;  our  reasons  being  the  same  as 
given  in  the  case  of  State  ex  reL  Powers  t. 
Dale,  County  Clerk,  131  Pac.  670. 

Upon  application  of  the  relator,  it  is  ordered 
that  be  have  of  the  respondent  hia  costs  herein 
incurred,  which  are  taxed  at  $196. 

BRANTLX,  a  J.,  and  HOLLOWAY,  J, 
concur. 
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(Sapreme  Court  of  Uontana.    ^ril  1,  1913.) 

X.  BlECTXONS  (I  269*)  —  CONTBSTS  —  NaTUbx 
AND  FoBu  or  Reuedt. 

Under  Rev.  CodeB,  81  7234-7249.  IncloaiTe, 
providinK  for  the  contest  of  an  election,  such 
contest,  while  partaking  of  the  nature  of  a  civil 
action,  is  not  one,  bnt  a  statatory  special  pro- 
ceeding. 

VRd.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig-  H  245,  246;   Dec  Dig.  f  269*] 

2.  BuccnoRB  <|  SOS*)— GoNTCBT— Rkcobd  on 
Appeal— Statotort  pBovisiowa. 

In  view  of  the  constitutional  provision  giv- 
ing original  Jnrisdlction  to  the  district  coart 
and  appellate  jurisdiction  to  the  Sapreme 
Court  in  an  election  contest,  and  of  Rev.  Codes, 
I  7248,  providing  that  either  part7  aggrieved  hy 
the  judgment  of  the  court  may  appeal  to  the 
Supreme  Court,  as  in  other  canses  of  appeal 
thereto  from  a  district  court,  and,  in  the  ab- 
sence of  any  provision  for  a  record  presenting 
such  appeal,  recourse  is  to  be  had  to  section 
4k129,  providing  that  when  jurisdiction  is  by  th<> 
(^'onstitution  or  the  Code  conferred  on  a  court 
all  means  necessary  thereto  are  also  given,  and 
That,  if  the  course  of  proceeding  is  not  specific, 
any  mode  of  proceeding  may  be  adopted  which 
ia  most  eonCramable  to  the  siririt  of  the  Code, 
and  thereunder  a  record  on  appeal  in  an  elec- 
^on  contest,  snch  as  wouM  Ik  appropriate  In 
an  ordinary  civil  action,  la  proper. 

[Bd.  Note.— For  other  eases,  see  Elections, 
Cent.  Dig.  U  317-832 ;   DeeTblg.  f  SOB  *) 

S.  JCDGEB  (I  15*)— DlHQTTAUtlCATrOW— CaIX- 

IKO  IN  ANOnnCB  JUDOZ. 

A  district  Judge  disqualified  to  hear  an 
election  contest  was  authorized  to  call  one  trial 
Jndge  after  another  antir  he  finally  secured  the 
services  of  one  who  could  preside  at  the  trial 
of  the  cause. 

[Ed.  Note.— For  other  caaes,  see  Judges,  Cent 
Dig.  SI  48-62;  Dec.  Dig.  |  15.*] 

4.  Eimenom  (|  286*>— ContEsr— VismoA- 
noH  or  SiATncnfT. 

A  verification  attached  to  the  statement  of 
an  election  contest  which  is  to  all  intents  the 
same  as  that  required  for  a  pleading  In  an  or- 
dinary civil  action  is  sufficient 

[Ed.  Note.— For  other  cases,  see  ETlectlons, 
Cent  Dig.  H  266-277 ;  Dec.  Dig.  |  286.*] 

5.  JcDtna  61*>— DisqiTAunoATioEi^Ain- 

DAVIT. 

A  district  judge  disqualified  to  bear  an 
election  contest  is  not  compelled  to  call  upon 
tb^  other  district  judges,  unless  bis  disqnalifica- 
tion  is  broiwbt  about  as  provided  by  Rev. 
Codes,  I  6315,  subd.  4,  as  amended  by  Laws 
1909,  c.  114,  declaring  a  judge  disqualified  when 
either  party  files  an  affidavit  that  he  has  rea- 
son to  believe  that  he  cannot  have  a  fair  and 
impartial  trial  before  such  judge. 

[Bd.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  II  224-231 ;  Dec.  Dig.  1  51.*] 

6.  JUDOES  (8  29*)-~H0[.DING  CODBT  FOB  AK- 
OTBBB  JVDGE. 

Under  the  express  provision  of  Const,  art. 
8,  f  12,  any  jndge  of  tbe  district  court  may 
hold  coart  for  any  other  district  Jndge,  and 
shall  do  so  when  required  by  law. 

[Ed.  Note.—For  other  eases,  see  Judns,  Cent 
I>i»,  H  140-142;  144-162;  Dec  DigTl  29.*] 

7.  COUBTS  (8  30*)— JUBIBDICTIOW— ACQUIBING 
AND  EXEBCI8IN0  JuSISDICTION. 

Where  the  jurisdiction  of  a  court  ia  exclu- 
sive, and  baa  once  lawfully  attached,  it  cannot 
be  ousted  by  subsequent  events  or  facts  arising 


in  tbe  cause,  but  the  court  may  proceed  to 
final  jn^ment,  unless  some  Ctmsntution  or 
statute  dmsts  it  of  jurisdiction. 

[Ed.  Note^For  oOier  cases,  see  Courts,  Cent. 
Dig.  18  119-128:  Dec  Dig.  i  30.*] 

8.  Elections  (|  276*)— Contikuancb— Stat- 

UTOKT  PbOVISIONS. 

Rev.  Codes,  {  7244,  providing  that,  upon 
application  of  either  party,  the  court  may  con- 
tinue the  trial  of  a  contested  election  before 
its  commencement  for  not  more  than  20  days, 
where  the  applicant  presents  a  good  cause  by 
affidavit  and  paprs  the  cost  of  the  continuance, 
has  DO  application  to  a  case  in  which  neither 
party  asked  for  a  continnance,  but  the  contin- 
uance was  had  upon  tlie  court  s  own  motion. 

[E^  Note.r-For  other  cases,  see  Elections, 
Cent  Dig.  I  SOI:  Dec  Dig.  8  276.*] 

9.  BucnoNB  <|  896*)— CONTBBTB— Aramu<— 

Habmless  Ebbob— <7ontinuancb. 

Erroneous  orders  for  continuance  made  in 
an  election  contest  within  the  court's  jurisdic- 
tion are  to  be  treated  as  errors  without  preju- 
dice, in  the  sbsence  of  any  showing  of  injury 
arising  therefrom. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  II  817-832 ;  Dec  Dig.  8  806.*] 

10.  COUBTS  n  68*)— TBBHS— ACTB  AlTEB  BX- 
PIBATION  OP  TBBH. 

Where  the  duratlMi  of  a  special  term  or 
session  is  limited  to  a  certain  time,  any  act 
performed  in  ttie  matter  after  tbe  expiration  of 
that  time  Is  coram  non  Judice  and  void. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  81  240-242;  Dec  Dig.  |  68.*] 

11.  Elections  (|  276*)— CoNTEsn^CBiBDic- 
TiON— Special  "Tkbm"— Special  "Sebsiow." 

Rev.  Codes,  I  7241,  provides  for  a  special 
session  or  term  of  the  district  or  count?  court 
in  an  election  contest  on  some  date  to  be  set 
by  it  not  less  than  10  nor  more  than  20  days 
from  the  date  of  snch  order.  Section  7244  pro* 
Tides  that  tbe  court  shall  liave  tbe  powers  nec* 
essary  to  the  determination  thereof  and  for  ad* 
jouming,  and  may  also  continue  tbe  trial  be- 
fore its  commencement  for  any  time  not  exceed- 
ing 20  days  after  good  cause  shown  by  either 
party  upon  affidavit  at  tin  cost  of  tbe  appli- 
cant Held,  that  tbe  terms  "session"  and 
"term"  were  used  Interchangeably,  that  the 
word  ''session"  applied  to  a  court  in  a  jndlcial 
district  comprising  hut  a  single  county  where 
there  were  no  terms  of  court  and  that  the 
word  "term"  applied  to  a  court  within  a  dis- 
trict having  terms  of  court,  and  that  there  was 
no  constitutional  or  statutory  limit  to  snch  spe- 
cial term  or  session. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  |  304 ;  Dec.  Dig.  {  276.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6435-6437;  ToL  8,  pp.  6816,  6017. 
7798.] 

12.  CouBTs  (8  76*)— Tebms— Adjoubnkbnt. 
A  court  of  record  has  authority  over  Its 

own  motion  and  in  the  absence  of  statute  to 
adjourn  the  hearing  of  a  matter  pending  befbre 

it 

[Ed.  Note— For  other  case^  see  Courts,  Cent 
Dig.  SS  250-264 ;  Dec  Dig.  f  76.*] 

18.  EhiwnoNS  a  276*)— Contest— PosTPom- 
uent  of  Tbial— Statittb. 

Under  Rev.  Codes,  j  7244,  providing  that 
a  court  holding  a  special  session  or  term  for  the 
trial  of  an  election  contest  may  adjourn  from 
day  to  day  may  also  continue  the  trial  before  Its 
commencement  for  any  time  not  exceeding  20 
days  for  good  cause  shown  by  either  part^  upon 
affidavit  the  trial  court  had  authority  of  its  own 
motion  to  postpone  the  trial  of  an  election  con- 
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test  before  the  aetoal  «»nmeiicemeDt  of  the 
triaL 

[Bdl.  Note.— For  other  cases,  see  ElectionB, 
Cent  Dig.  I  804 ;  Pee.  Dig.  %  276.*] 

Appeal  from  District  Oonrt,  Stiver  Bow 
County ;  J.  H.  Clements,  Judge. 

Ejection  contest  by  Geoi^e  Carry  against 
Josfiph  J.  HcCfttfery.  Judgment  for  contea- 
tee,  and  contestant  apprals.  Berersed  and 
remanded. 

Alex.  Mackel,  Wm,  F.  Davis.  H.  A.  Tyvand, 
and  I.  G.  Denny,  all  of  Butte,  for  appellant 
John  F.  Davles,  Kremer,  Sanders  &  Kremer, 
J.  B.  Healy,  John  V.  Dwyer,  and  WUllam 
Meyer,  all  of  Butte,  for  respondent 

HOLIiOWAT,  J.  At  the  general  election 
h^d  in  Silver  Bow  county  on  the  6th  day  of 
November,  1912,  Joseph  McCaffery,  H.  Lown- 
des Maury,  and  Louis  A.  Smith  were  con- 
testing candidates  for  the  office  of  county 
attorney.  The  cotmty  canvassing  board  de- 
clared McCatfery  elected,  and  Issued  a  cer- 
tificate to  Mm.  Within  the  time  allowed  by 
law  for  filing  contests  George  Curry,  a  resi- 
dent of  Silver  Bow  county  and  a  quaUfled 
elector  therein,  filed  !n  the  district  court  of 
that  county  his  statement  contesting  the 
right  of  McCaffery  to  the  office  of  county  at- 
torney. The  ground  of  the  contest  Is  mal- 
conduct  on  the  pax^  the  election  officers, 
vrhlch,  it  is  alleged,  resulted  in  depriving  the 
ri^tful  claimant  of  the  office.  On  Decem- 
ber 2d,  after  this  statement  had  been  filed, 
the  district  court,  presided  over  by  Judge 
Lynch,  made  an  order  calling  a  special  ses- 
sion of  the  court  for  December  16th  to  deter 
mine  such  contested  election  case,  and  di- 
rected the  proper  citation  to  Issue  to  the 
contestee.  Due  service  of  the  citation  was 
made,  and  on  the  16th  day  of  December  the 
contestee  appeared  by  motion.  Judge  Lyncdi, 
deeming  himself  disqualified,  called  In  Judge 
Poindexter,  of  the  Fifth  district,  to  hear  the 
motion  and  to  try  the  cause,  and  by  agree- 
ment of  the  parties  the  farther  bearing  was 
continued  until  December  19th.  On  Decem- 
ber 19tb,  by  agreement  of  the  parties,  Judge 
Plerson,  of  the  Thirteenth  Judicial  district, 
was  called  in  to  bear  all  pending  matters  and 
motions  and  to  try  the  cause,  and  the  fur- 
ther hearing  was  continued  until  January  3, 
1913.  Some  time  thereafter  the  clerk  of  tlie 
court  received  a  letter  from  Judge  Plerson, 
to  the  effect  that  it  would  be  Impossible  for 
him  to  hear  the  motion  or  try  the  cause.  On 
January  8.  1913,  the  matter  was  called  be- 
fore the  district  court  while  Judge  Lynch 
was  presiding.  Cotmsel  for  the  contestee 
objected  to  Judge  Lynch  making  any  order  or 
assuming  any  jurisdiction  over  the  proceed- 
ings; but  these  objections  were  overruled, 
and  an  order  was  made  calling  Judge  Win- 
ston, of  the  Third  Judicial  district,  and  the 
matter  was  set  for  hearing  January  4th. 
Judge  Winston  was  unable  to  try  the  matter 
or  bear  the  motion,  and  on  January  4th,  in 


open  court  while  Judge  I^di  was  presiding, 
and  ovex  the  objection  of  the  contestee  that 
he  had  no  jurisdiction  to  make  any  order, 
Judge  Clements,  of  the  First  Judicial  dis- 
trict, was  called  to  try  the  cause,  including 
the  hearing  of  the  pending  motion,  and  the 
matters  wove  set  for  January  6tb.  Judge 
Clements  indicated  that  he  could  try  the 
cause  but  that  he  could  not  be  present  until 
January  Sth.  On  January  6th,  In  open  court. 
Judge  I^ynch  presiding,  over  the  objection  of 
the  contestee  that  he  had  no  Jurisdiction  to 
make  any  order  and  upon  the  farther  ground 
that  no  affidavit  for  a  continuance  had  been 
flied.  and  that  the  cause  could  not  be  continu- 
ed to  a  date  more  than  twenty  days  from  tbe 
16th  of  December.  1912,  the  day  upon  whidi 
the  cause  was  originally  set  for  hearing. 
Judge  Lynch  set  the  matters  over  to  Janoary 
Sth,  On  January  Sth  Judge  Clemente  ap- 
peared In  court,  and,  the  matter  being  called, 
counsel  for  the  contestee  objected  to  any  fur- 
ther proceedings,  upon  the  ground  that  tbe 
court  had  lost  jurisdiction,  for  the  reason 
that  the  hearing  had  been  continued  for 
more  than  20  days  from  the  day  originally 
set  for  the  hearing,  and  moved  the  court  to 
dismiss  the  proceeding.  The  objection  was 
sustained,  the  motion  granted,  and  •  lodg- 
ment rendered  and  entered  In  favor  of  the 
contestee  and  against  the  contestant  for 
costs.  It  is  from  that  Judgment  that  this  ap- 
peal Is  prosecuted. 

[1,2]  1.  Objection  la  made  to  the  record 
by  which  this  appeal  is  sought  to  be  present- 
ed. Under  our  Code  the  proceeding  for  con- 
testing an  election  Is  classed  as  a  special 
proceeding.  While  it  partakes  of  the  nature 
of  a  dvU  action,  it  Is  not  in  fact  such  an  ae- 
tlon.  It  Is  altc^ether  statutory.  The  iut>vi- 
slons  of  law  governing  are  found  in  sections 
7234-7249.  Inclusive,  of  the  Revised  Codes. 
The  only  provi^n  with  reference  to  an  ap- 
peal Is  found  in  section  7248,  as  follows: 
"EMther  party,  aggrieved  by  the  Judgment  of 
the  court  may  appeal  therefrom  to  tbe  Su- 
preme Court,  as  in  other  causes  of  appeal 
thereto  from  the  district  court"  Jurisdictl<m 
— original  In  the  district  court  and  aiq>ellate 
In  the  Supreme  Court — of  a  pTocee<Ung  of 
this  character  is  conferred  by  the  state  Con- 
stitution. The  right  in  a  party  to  the  pro- 
ceeding to  appeal  is  conferred  by  secdoo 
7248  above.  There  is  not  any  provision  made 
for  a  record  by  which  the  appeal  can  be  pre- 
sented. Under  snch  drcumstancee  we  have 
recourse  to  section  6329.  which  provides: 
"Whra  Jurisdiction  Is.  by  the  Constitution  or 
this  Code,  or  any  other  statute,  conferred  on 
a  court  or  Judicial  officer,  all  the  means  nec- 
essary to  carry  into  effect  are  also  glvm: 
and  la  the  exercise  of  this  Joilsdiction,  It 
the  course  of  proceeding  be  not  specifically 
pointed  oat  by  this  Code  or  the  statute,  any 
suitable  process  or  mode  of  proceeding  may 
be  adopted  which  may  ai^>ear  most  con- 
formable to  the  spirit  of  this  Code."  AppatT- 
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cntly  acting  upon  the  analogy  existing  be- 
tween the  character  of  this  proceeding  and 
an  ot^nary  dvU  action,  counsel  for  appel- 
lant prepared  snch  a  record  as  would  bo  ap- 
propriate in  an  ordinary  civil  action.  The 
procedure  thoa  adopted  propwly  preeenta  tbe 
mattwa  for  adjndlcatbm.  appeere  suitable 
and  In  conformity  with  the  spirit  of  our 
Code,  and  meets  with  our  approraL  The 
objection  orgcd  against  the  record  Is  nntaa- 
able.  In  re  Liter's  XMate^  19  Mont  474,  48 
Pac.  758;  State  ex  rel.  Sens  t.  District 
Gonrt,  19  Hbnt  601.  48  Tme.  1104;  State  ez 
rel.  Whiteside  t.  District  Court,  24  Mont 
58ft,  aa  Fac:  396. 

[t]  2.  That  Judge  I^ncb  had  autliorlty  to 
eaU  one  trial  }adge  after  another,  untU  he 
llnallr  secured  the  services  of  one  who  coald 
preside  at  the  trial  of  the  cause,  Is  not  open 
to  doaU  or  debate.  UttnU  r.  Wilcox.  11 
Mont  77,  27  Pac.  894;  State  ez  reL  Anacon- 
da G.  M.  Oo.  t.  Clancy,  90  Moot  529,  77  Fac 
812;  28  Qyc  600l 

[4]  3.  Complaint  Is  made  of  the  tona  of 
verification  attached  to  the  statement  of  con- 
teat  While  it  is  somewhat  informal,  it  is  to 
all  Intents  and  purposes  the  same  as  that  re- 
quired for  a  pleading  in  an  ordinary  civil 
action  and  Is  sufficient  Lane  v.  BalW,  29 
Mont  548,  75  Fac.  191;  Murphy  v.  Leren- 
good,  ai  Mont  84,  77  Pac.  3U. 

{I,  I]  4.  The  record  falls  to  disclose  the 
cause  of  Judge  Lynch's  disqualification.  He 
was  not  compelled  to  call  upon  the  other 
Judges  of  the  Second  district  nor  was  be  re- 
Qoired  to  do  so  unless  Ills  disqualification 
was  brou^t  about  by  the  filing  of  an  affida- 
vit under  subdivision  4  of  section  6316,  as 
amended  by  the  act  of  1009  (Laws  1909,  p. 
161).  There  la  not  any  question,  however,  of 
Judge  Glem^ts'  authority  to  act  for  Judge 
I^mch.  Section  12,  art  8,  Montana  Conati- 
tation. 

5.  The  special  session  of  court  to  hear  this 
contest  was  ordered  for  December  16th.  The 
postponement  to  the  19th  and  again  to  Janu- 
ary S,  1913,  was  taken  by  agreement  of  the 
parties,  and  no  one  complains.  By  filing  the 
statement  of  contest  in  time,  the  district 
oonrt  of  Silver  Bow  county  acquired  com- 
plete jurisdiction  of  the  subject-matter  in- 
volved herein,  and  by  due  service  of  the  cita- 
tion upon  the  contestee  equally  complete  Ju- 
risdiction was  acquired  over  the  parties.  The 
court  having  met  at  the  time  and  place  d»- 
Ignated  in  the  order  convening  the  special 
session,  tiiere  was  then  presented  a  question 
for  adjudication,  a  court  having  exclusive 
Jurisdiction,  and  a  special  term  duly  conven- 
ed for  the  purpose  of  hearing  and  determin- 
ing the  iQuestlon. 

[7]  It  Is  conceded  to  be  the  general  mle 
that  '^bere  the  JnrisdlcUon  of  a  court  Is 
exclusive  and  has  once  lawfully  attadied  it 
ouinot  be  ousted  ly  subsequent  evrats  or 
fkcts  arising  In  the  cause,  but  the  court  may 
proceed  to  final  judgment  unleea  some  con- 


stitution or  statute  operates  to  divest  that 
particular  court  of  Its  Jurisdiction."  11  Gye. 
000.  That  tbere  la  not  aiQr  provlshm  of  our 
Omstltntlon  by  or  tbitnvh  which  tike  court  ' 
lost  Jurisdiction  of  this  matter  must  also  be 
conceded. 

[I]  In  their  briet  connsd  for  contestee 
say:  "The  Jurisdiction  of  the  court  In  this 
case  was  determined  and  ousted  by  the  pro-  • 
visions  of  seetlon  7244,  Bevlsed  Codes  of 
Montana."  As  the  trial  of  this  cause  was 
never  begun,  the  provision  of  section  7244, 
above,  tor  adjoununoit  from  day  to  day,  wasi 
never  Invoked.  The  adjournments  aftw  Jan- 
uary Sd  were  taken  from  time  to  time  before 
the  Commencement  of  the  trial,  and  over  the 
objection  of  the  contestee^  Paraphrased,  that 
portion  of  section  7244,  above,  invoked  by 
the  respondent,  reads  as  follows:  Upon  the 
application  of  either  party  the  court  may 
continue  the  trial  before  its  commencement 
for  not  more  than  twenty  days,  upon  two  con- 
ditions: (a)  That  the  applicant  present  good 
cause  by  affidavit;  and  (b)  that  be  pay  the 
cost  of  the  continuance.  But  in  the  instant 
case  every  continuance  was  bad  upon  the 
court's  own  motion.  Neither  party  asked  for 
a  continuance,  and,  bo  far  as  this  record  dl»- 
closee,  neither  party  desired  one.  There 
could  not  be  any  showing  of  cause,  and  there 
was  not  any  one  upon  whom  the  cost  of  the 
continuance  could  be  Imposed.  Therefore  the 
provision  of  section  7244  for  a  continuance 
before  trial  has  no  application  to  the  facts  of 
this  case.  We  are  confronted  with  the  fact 
that  the  trial  court  ordered  these  adjourn- 
ments of  Its  own  motion.  If  Judge  Clements 
had  appeared  and  tried  the  cause  on  January 
6th,  no  complaint  could  have  been  made.  The 
periods  covered  by  the  several  adjournments, 
including  the  adjournment  to  January  6th, 
equaled,  ybut  did  not  exceed,  20  days.  The 
20  days  from  December  10th  would  have 
expired  on  January  6th,  but  for  the  fitct  that 
January  6th  was  Sunday,  and,  nnder  the  rule 
of  computation  of  time  prescribed  by  the 
Code,  that  day  Is  excluded.  If,  then,  the 
court  lost  Jurisdiction,  it  resulted  from  the 
postponement  of  the  cause  for  trial  from 
January  6th  to  January  8th;  and  that  this 
Is  the  theory  of  counsel  for  respondent  is  evi- 
denced by  the  recital  In  their  brief:  "The 
hearing  of  the  contest  was  not  begun  until 
more  than  twenty  (20)  days  had  elapsed,  to 
wit:  on  January  B,  1913.  The  term  of  court 
could  only  continue  for  twenty  (^)  days ;  the 
twfflty  (20)  days  having  elapsed  on  January 
6,  1013,  and  no  bearing  having  been  had 
or  commenced,  the  special  se^Ion  of  court 
which  had  been  called,  ended,  and  the  court 
lost  Jurisdiction." 

[1-11]  The  orders  postponing  the  trial  from 
January  3d  to  January  4th,  and  from  Janu- 
ary 4tii  to  January  6th,  eren  If  erroneous, 
were  orders  made  within  Jurisdiction,  and 
In  the  absence  of  any  showing  of  tojury 
or  inconvenience  to  tike  contestee  arising 
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therefrom  fhey  are  to  be  treated  as  errors 
without  prejudice;  and  the  same  rule  would 
be  Invoked  as  to  the  postponement  to  Jan- 
uaiT  8th  if  It  was  accomplished  an  order 
which  the  court  had  authority  to  make.  So 
that  by  this  process  of  elimination  we  reach 
the  only  serious  question  presented,  viz.: 
Di4  the  postponement  of  the  trial  to  a  date 
more  than  20  days  from  the  day  on  which 
Uie  q;>ecial  session  was  convened  work  a  dis- 
continuance of  the  proceedtng?  The  answer 
to  this  involres  a  consideration  of  two  other 
Questions: 

(1)  Is  the  duration  of  the  special  session 
which  is  authorised  by  section  7241  to  be 
held  to  d^ermine  an  election  contest  limited 
to  20  days?  This  inquliy  must  be  answered 
"Tes"  or  "No."  If  the  term  Is  so  limited, 
the  limitation  is  absolote;  for  tbsxe  la  not 
any  prorlsion  for  extending  It  Hie  words 
"session"  and  "term"  are  used  here  Inter- 
changeably. Th^  are  both  employed  in  sec- 
tion T241  to  meet  the  condition  arising  from 
the  different  sltoatlons  of  different  courbs 
within  this  state.  In  a  judicial  district  such 
as  the  second,  comprising  but  a  single  county, 
there  are  no  terms  of  court ;  while  in  a  dis- 
trict compromising  more  than  one  county 
there  are  terms.  The  word  "Bession"  is  em- 
ployed for  a  court  within  a  district  of  the 
first  class,  and  the  word  "term"  for  a  court 
within  a  district  of  the  other  class;  but  the 
two  words  as  here  nsed  mean  the  same  thing. 
If  the  duration  of  the  special  term  or  special 
session  is  fixed  by  hard  and  fast  role  to  20 
days,  then  any  act  performed  to  the  matter 
after  the  expiration  of  that  period  would  be 
coram  non  Judice  and  void.  11  Cyc.  735.  If 
this  cause  had  been  brought  to  trial  on  Jan- 
uary 3d  before  Judge  Fierson,  there  cannot 
be  any  question  of  the  right  of  the  court  to 
proceed.  However,  if  contestee's  |:heory  of 
this  statute  is  correct,  the  coum  would  then 
have  had  but  three  days  within  which  to 
complete  the  trial,  and,  if  at  the  expiration 
of  January  6th  the  trial  was  not  completed, 
the  mere  expiration  of  that  day  would  ipso 
facto  work  a  dissolution  of  the  special  ses- 
sion of  court  and  a  discontinuance  of  the 
proceedings,  evea  though  neither  party  nor 
the  court  was  at  fault  Such  a  result  ought 
not  to  be  reached  unless  the  language  of  the 
statute  leads  inevitably  to  that  end.  Wblle 
the  manifest  purpose  of  the  statute  is  to 
secure  a  speedy  hearing  of  election  contests, 
it  is  certainly  of  more  consequence  that  a  con- 
test instituted  in  good  faith  be  determined  up- 
on its  merits,  and  that  the  very  right  of  the 
case  be  ascertained,  than  that  the  controversy 
be  ended  speedily  without  regard  to  right  or 
wrong. 

In  support  of  their  view  counsel  for  con- 
testee  dte  English  v.  Dickey,  128  Ind.  174. 
27  N.  E.  495, 13  L.  R.  A.  40,  but  the  decision 
was  upon  a  statute  which  is  quite  different 
from  ours,  and  one  whose  terms  seem  to  lend 
BuppfMrt  to  the  position  taken.  The  statute 


considered  by  the  Indiana  court  anthorizM 
tbe  trial  board  to  grant  continuances  "not 
exceeding  twenty  days  altogether."  Of  this 
the  court  said:  "In  oar  ojdnlon  It  was  the 
intention  of  tbe  L^lslature .  that  the  entire 
time  given  to  the  consideration  of  a  contested 
election  case  by  the  board  of  county  ccHnmis- 
sltmers  should  be  20  days  altogether."  There 
is  not  anything  In  our  Code  which  Umita  the 
special  term  or  special  session  to  20  days  or 
at  aU.  The  language  of  section  7244,  abore^ 
la  that  the  court  "may  adjourn  from  day  to 
day  until  such  trial  is  ended."  As  indicated 
above,  the  limitation  upon  the  powo*  of  (he 
court  to  grant  a  continuance  for  not  mote 
than  20  days  applies  only  when  an  applica- 
tion by  one  partr  has  been  made  for  came. 
Tbe  provision  is  reaacHiabl^  and  Ito  pnrpase 
la  to  prevent  either  party  from  having  re- 
course to  dday  raertHj  for  flie  sake  of  delay. 
Our  conclusion  is  that  the  dedaioa  of  the 
Indiana  case  above  Is  not  authority  npon  the 
que^on  of  the  constmctlon  of  onr  etatnte. 
and  that  there  is  not  any  linrit  fixed  by  the 
OonsUtntlon  or  laws  of  this  state  to  the 
special  term  w  special  session  of  court 
called  to  determine  an  Section  contest. 

[12,1  SI  (2)  Has  the  trial  court  anttaoiity 
of  its  own  motion  to  postpone  the  trial  of  an 
election  contest  before  the  actual  commence- 
ment of  the  trial  ?  Tbe  position  of  counsel  for 
contestee  is,  in  effect— though  not  in  terms — • 
that  the  court  does  not  have  such  authority, 
and  BU^rt  for  this  view  is  found  In  tbe 
declarations  of  the  Supreme  Court  of  Cali- 
fornia in  constralng  statutory  provisions 
similar  to  our  own.  In  I>orsey  v.  Barry, 
24  Cal.  449,  there  was  presented  the  single 
question:  Has  the  trial  court  authority  to 
grant  a  new  trial  in  an  election  contest  case? 
The  Supreme  Court  very  properly  determined 
that  such  authority  was  not  lodged  in  tbe 
court  and  annulled  all  proceedlnga  subse- 
quent to  tbe  Judgment  confirming  Barry's 
election.  With  tliat  declslim  its^  there 
cannot  be  any  fault  found;  but,  notwith- 
standing there  was  not  involved  any  qaestl<m 
of  the  powet  of  the  trial  court  to  grant  a 
continnance,  and  no  continuance  had  been 
had,  the  Supreme  Court,  by  dictum  pure  and 
simple,  undertook  to  construe  the  provisions 
of  the  California  statute  similar  to  those 
of  our  section  7244,  and  said :  "In  sectton  6S 
of  the  act,  provision  is  made  for  the  con- 
tinuance of  the  special  term,  not  exceeding 
20  days,  upon  good  cause  shown  before  the 
commencement  of  the  trial;  and  it  further 
provides  that  after  the  commencement  of  the 
trial  it  may  be  continued  from  day  to  day 
until  such  trial  is  ended.  The  coutinuanoe 
in  those  two  cases  being  provided  for,  all 
further  power  of  continuance  Is  excluded." 

Counsel  also  cite  Norwood  v.  Koifield,  31 
Cal.  329,  but  the  only  question  involved  there 
was  the  power  of  the  judge  at  chambers  to 
grant  a  continnance  of  the  trial  OC  an  Sec- 
tton contest  after  the  special  term  had  beea 
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fixed  and  before  the  trial  had  actuaRy  com- 
menced.  The  Supreme  Court  there  very  prop- 
erly denied  to  the  Judge  tbe  power  whlcb  he 
soo^t  to  exercise. 

Coansel  for  eonteetee  rely  with  great  con- 
fidence upon  tbe  dedsioD  In  EcAler  t.  Cliap- 
man,  84  GaL  635.  In  that  case,  after  the 
trial  ta  the  contest  had  proceeded  for  two 
days,  the  trial  court,  on  contestant's  motion 
and  over  the  objection  of  tbe  contestee^  grant- 
ed a  coDtlnnaivce  for  seven  days.  Tbe  bu< 
IHTWiie  Court  refers  to  the  dictum  In  Dorsey 
T.  Barry,  quoted  aboT^  and  makes  It  the 
firandatlon  for  Its  fortber  observations  as 
follows:  "The  summary  nature  of  the  pro- 
ceedingB  Is  Inconsistent  with  the  enrdse  of 
the  seneral  discretionary  power  of  grantliiK 
continuances  jHisseBsed  by  courts  In  dvll 
actions.  The  egression  of  the  particular 
mode  and  time  of  continuance  Is  exclusive 
of  all  nonenumerated  modes  and  times.  Tbe 
continuance  from  the  6tb  of  tbe  month,  when 
the  cause  was  tm  trial,  to  the  13th  of  tlie 
same  month,  against  the  objections  of  the 
respondent  and  without  an  aflMavlt  showing 
cause,  was  unsutborlzed,  and  operates  as  a 
discontinuance  of  the  proceeding."  We  are 
unable  to  appreciate  the  force  of  that  ar- 
fum^t,  and  in  our  opinion  the  California 
court  failed  to  grasp  tbe  meaning  of  the  pro- 
Tlslona  of  tbe  statute  Involved.  In  FalltrlclE 
T.  SulUvan.  119  Cal.  613,  51  PaC.  947,  tbe 
decision  In  Keller  v.  Chai»Dan  Is  overruled 
In  fact,  though  not  In  terms.  In  O'Dowd  v. 
Superior  Court,  158  Cal.  537,  111  Pac,  751,  It 
was  held  that  the  provisions  of  section  1119 
of  the  Gblifomla  Code  of  Civil  Procedure 
(section  7242,  Montana  Bev.  Codes)  are  di- 
rectory merely.  In  Hagerty  v.  Conlon,  15 
Cal.  App.  643,  115  Pac.  762,  the  same  rule 
was  applied  to  the  provisions  of  section  1118 
of  the  California  Code  of  Civil  Procedure 
(section  7241,  Montana  Rev.  Codes).  In  Bu- 
slck  V.  Superior  Court,  16  Cal.  App.  409,  118 
Pac.  481,  the  same  role  was  again  applied  to 
tbe  provisions  of  section  1121,  OallComla 
Code  of  Civil  Procedure,  which  are  the  same 
as  the  provisions  of  our  section  7244,  above. 
And  In  Moore  v.  Superior  Ck>urt  (Cal.  App.) 
128  Pac.  946,  the  doctrine  of  the  Busick  Case 
was  reaffirmed.  We  are  not  required  to 
adopt  either  theory  thus  advanced  by  the 
California  court 

In  our  opinion,  the  language  of  section 
7244.  above,  Is  too  plain  to  admit  of  the  ap- 
plication of  any  rules  of  construction.  All 
that  this  court  Is  called  upon  to  do  is  to 
declare  tliat  the  Legislature  meant  just  what 
It  said.  The  section  provides  that,  when  the 
court  has  met  at  the  time  and  place  des- 
ignated for  the  special  term  or  session,  it 
"stiall  have  all  powers  necessary  to  the  de- 
termination" of  the  contest.  The  only  lim- 
itations upon  that  authority  are  found  in  the 
same  section,  viz.:  (1)  Before  tbe  trial  com- 
mences, neither  party  may  have  a  contln- 
oanec^  even  for  good  cause  showUf  for  more 


than  twenty  days;  and  <Z)  after  tbe  trial 
commences  tbe  on!^  adjournment  to  be  bad 
Is  from  day  to  day.  That  a  court  of  record 
has  authority  of  Ito  own  motion,  and  In  the 
absence  of  statute  to  adjourn  tbe  hearing  of 
a  matter  pending  before  It,  is  the  rule  wtfl- 
nlgh  universal  (1  Bncy.  PL  ft  Pr.  238);  and 
that  our  own  Godes  recognise  that  rule  as  In 
effect  In  this  state  la  manifested  by  the  fact 
that  In  certain  particular  instances  restric- 
tions upon  that  power  are  Imposed,  as,  for 
Instance,  In  seethm  8006.  Slnoe,  however, 
there  Is  not  any  restriction  upon  the  power 
of  the  court  of  Its  own  motion  to  adjourn 
the  hearing  of  an  Section  contest  befwe  the 
trial  actually  commences,  we  hold  t^t  tbe 
district  court  of  Silver  Bow  county  had 
authority  to  adjonm  the  hearing  vC  this  mat- 
ter to  January  8th,  and  In  the  absence  of 
any  showing  of  an  abuse  of  tiie  court^s  dte- 
cretlon  or  of  loejndlce  resnlUng  to  the  coo- 
testee,  Its  action  Is  to  be  approved.  In  hold- 
ing that  Jurisdiction  of  this  iffoceedlng  was 
lost  reason  ctf  the  adjournment  to  Jan- 
uary 8th,  the  trial  court  erred. 
•  Tbe  Judgment  Is  revised,  and  the  cause 
Is  remanded  for  further  proceedings. 
Reversed  and  remanded. 

BBANH^T,  a  J.,  and  SANNEB,  J.,  Con- 
cur. 

(4?  Hont  6tt) 

CDBET  V.  DREW. 
(Supreme  Gonrt  of  Montana.    April  1,  lOia) 

Appeal  from  Di«trfct  Court,  Silver  Bow 
County ;  J.  M.  Clementa.  Judge. 

Election  contest  by  Qeorse  Curry  against 
Dan  D.  Drew.  Judgment  for  contestee,  and 
contestant  appeals.   Reversed  and  remanded. 

Alex  Mackel,  Wm.  F.  Davis,  H.  A.  Tyvand. 
and  I.  Gr.  Denny,  all  of  Batte,  for  appellant. 
John  F.  Davjee,  Kremer,  Sanders  ft  Knaner,  J. 
B.  Hcaly,  John  V.  Dwyer,  and  William  Meyer, 
all  of  Butte,  for  respondent 

HOLTX>WAT.  J.  Tbe  facts  In  this  case  are 
identical  with  those  in  Curry  v.  McCaffery,  131 
Pac.  673,  this  day  decided,  and  npon  the  au- 
thority of  that  case  the  judgmeDt  is  reversed, 
and  tne  cause  la  remanded  for  further  proceed- 
ing. 

Reversed  and  remanded. 

BBANTLY,  a  J.,  and  BANNER,  J.,  concur. 

(47  Hoot.  681) 
OURRT  V.  McGRADE. 
(Supreme  (Tourt  of  Montana.    A^ll  3,  1013.) 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  M.  Clements,  Judge. 

Election  contest  by  (leorge  Curry  against 
Barney  McGrade.  Judgment  for  contestee,  and 
contestant  appeals.    Beversed  and  remanded. 

Alex  Mackel,  Wm.  P.  Davis,  H.  A.  Tyvand, 
and  I.  G.  Denny,  all  of  Butte,  for  appellant 
John  F.  Davies,  Kremer,  Sanders  &  Kremer,  J. 
E.  Uealy,  John  V.  Dwyer,  and  WUiiam  Meyer, 
all  of  Butte,  for  respondent 

HOLLOWAT.  J.  The  facts  In  this  case  are 
identical  with  tbtwe  In  Oarty  v.  McCaffery,  13} 
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Pac.  673,  this  da;  decided,  and  apon  the  author- 
ity of  that  case  the  judgment  &  reversed  and 
the  cause  is  remanded  for  further  proceedinga. 
Reversed  aud  remanded. 

BRANTLY.  C  J.,  and  SANNBR.  J.,  concur. 


(87  OU.  »n 

UIDLAND  VALLBT  R.  CO.  t.  BRYANT. 
(Supreme  Court  of  Oklahoma.   April  5,  1913.) 

(Syllabua  by  the  Court,) 
1.  RaiIiBOads   (I  411*)  —  Vktsoeb  —  Suffi- 

CmNOT. 

Section  13S9.  Comp.  Laws  1909.  making 
it  the  dutr  of  railroad  companiea  to  fence  their 
roads,  except  at  public  highways  and  atationa, 
with  a  good  and  lawfnl  fence,  contemplate!  the 
erection  of  wuig  feocea  and  cattle  guards  at 
public  highway  crossings. 

[EA.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  11  1409-1450;  Dec.  Dig.  {  411.*] 

2L  BAZUIOADB    (f  411*)— FlIfOBS— SOTIOIBN- 
CT— PUBPOSE. 

The  purpose  of  the  statute  is  to  prevent 
the  intrusion  of  domestic  animals  upon  the 
right  of  way,  and  this  can  ouly  be  accomplished 
by  wing  fences  and  cattle  gaarda  on  either  side 
of  the  crossings,  as  well  as  by  talcing  the  sides 
of  the  right  of  way. 

IBd.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  S|  1409-1450;  Dec.  Dig.  S  411.*] 

8.  Raileoadb  (11  412,  441,  442*)— Injury  to 
Stock  ok  liiACk— Catixb  Guahds— Evi- 

DBNCI. 

The  only  evidence  of  the  condition  of  cer- 
tain cattle  gnards  over  which  it  was  claimed 
plaintiff's  mules  bad  passed  was  that  said 
guards  were  "steel  cattle  gaards" ;  that  they 
were  the  most  Improved  and  approved  pattern 
in  general  oae  by  railroads  in  tliis  coantry,  and 
were  properly  pat  in  and  in  good  condition. 
The  evidence  farther  showed  that  plaintiff's 
mules,  in  some  way  not  disclosedf  passed  over 
said  guards,  and  on  other  occasions,  the  dates 
of  which  do  not  appear,  horses  and  mules  had 
crossed  over  them  (tbe  condition  of  the  guards 
at  tbe  times  not  being  shown).  Beld,  no  evi- 
dence of  negligence,  and  that  tbe  facta  were 
not  such  as  wonld  aathorlse  the  Jury  to  infer 
a  neglect  on  the  part  of  tbe  railroad  company 
to  perform  a  duty  Imposed  by  statute. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  »  1451-1458,  1B75-1595,  1896- 
1607;  Dec.  Dig.  SS  412,  441,  442.*] 

4.  Railboaos  (5  405*)— Injubt  to  Stock  os 

Track— Duty  of  TBArNMEN. 

The  duty  owing  by  train  operatives  to' an- 
imals trespassing  upon  a  railroad  track,  fenced 
as  required  by  statute.  Is  to  exercise  ordinary 
care  to  avoid  injury  after  their  presence  and 
peril  are  discovered. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  1393-1398 ;  Dec.  Dig.  {  405.*] 

Commissioners'  Opinion,  Division  No.  1. 
Etrror  from  Oaage  County  Gonrt ;  O.  T.  Ben- 
Judge. 

Action  by  Charles  Amos  Bryant  against 
tbe  Midland  Valley  Railroad  Company. 
Jndgmrat  tw  plalnUfF,  and  defendant  brings 
error.  Rerersed  and  remanded. 

Edgar  A.  de  Meules  and  Sol  H.  EaofFman, 
both  of  Muskogee,  for  plaintiff  *  in  error. 
Orinstead,  Mason  &  Scott,  of  Pawbnska,  for 
defendant  In  error. 


SHARP,  O.  [1.2]  It  is  urged  with  great 
earnestness  by  counsel  for  plaintiff  in  ema 
that  the  statute  of  ads  state,  reqairtng  rail- 
roads to  fence  their  right  of  way,  does  not 
require  the  constractlon  of  cattle  gttards  at 
pnblic  erossines.  Sectton  1389.  Comp.  Laws 
1909,  makes  it  the  duty  of  every  pecsm  or 
corporation  owning  or  operating  any  rail- 
road In  this  sUte  to  fence  Its  road,  except 
at  pnUic  highway  orosdngs  and  station 
grounds,  with  a  good  and  lawfol  feiic&  A 
fence  Is  dtfned  to  be:  "An  intiosnre  aboat  a 
field  or  other  place,  or  aboat  any  object ;  es- 
pecially, an  Indosing  stmetore  of  wood,  Inm 
or  other  material,  Intoided  to  prevent  Intru- 
sion from  without  or  straying  fMm  within." 
Webster's  Znternatltnul  Dictionary.  Ptd>lie 
travel  and  convenience  make  necessary  the 
esoj^litlon  that  ttut  sides  of  the  right  of  way 
be  not  fenced  at  public  lUghway  eroerings; 
bnt  this  does  not  relieve  from  the  duty  to  Inr 
close  by  wing  fences  and  cattle  guards,  m  In 
some  other  proper  manner,  the  right  of  way 
on  eat^  side  of  socb  pnbllc  highway  cross- 
ing that  tbe  object  of  tbe  statute  may  be  ac- 
complished. The  stabite  is  one  not  alone  tot 
the  b^eflt  of  owners  of  domestic  aninuls^ 
whether  ctn^ned  dn  adjoining  indosores  or 
at  large,  but  Is  also  intoided  to  funtah  a 
means  of  redwing  to  a  minimum  tbe  danger 
to  both  passengers  and  aaplvyta  tNoa  colll- 
Blons  with  trespassing  animals,  and  at  the 
same  time  to  better  enable  tbe  railroad  com- 
pany  to  discharge  Ite  duty  as  a  common  car- 
rier. Wait  T.  Bennington  &  R.  R.  Cb.,  61 
Vt  268, 17  AtL  284;  Yazoo  &  M.  V.  R.  Co.  v. 
Harrington,  85  Miss.  866,  S7  South.  1016.  3 
Ann.  Oaa.  181.  To  require  the  fencing  of 
the  sides  but  not  tbe  ends  of  the  right  of  way 
would  but  partially  accomplish  this  purpoee, 
and,  wbere  the  oitry  was  effected  at  soA 
ends  or 'crossings,  would  In  many  instances 
increase  instead  of  lessen  the  dangers  aoni^t 
to  be  avoided. 

As  said  la  BUlott  on  Railroads  (2d  Ed.)  I 
1198:  "The  true  test.  It  seems  to  us,  for  de- 
termining whether  a  cattle  guard  sbonld  be 
erected  at  any  particular  point  Is  whether 
the  company  is  bound  to  fence  at  that  point" 
In  International  &  O.  N.  R.  Go.  v.  Senrlgbt. 
8  Tex.  Civ.  App.  593,  28  S.  W.  89,  tbe  court 
in  passli^  opon  this  question  said:  "Without 
some  contrivance  to  prevent  cattle  from  pass- 
ing from  a  crossing  along  tbe  track  or  right 
of  way.  we  think  the  road  would  not  be 
'fenced'  within  tbe  meaning  of  the  atatnte. 
The  object  of  the  fence  Is  to  keep  cattle  off 
tbe  track.  They  must  be  fenced  off.  If  they 
can  pass  onto  It  at  will  from  the  crossings 
or  openings,  It  is  not  fenced."  Pa  trie  v. 
Oregon  Sbort-LIne  R.  Co.,  6  Idaho,  448,  66 
Paa  82;  Toledo,  St  L.  &  El  a  R.  Co.  v. 
Franklin,  53  111.  App.  632;  Evansrllle  &  C 
R.  Go.  V.  Barbee,  74  Ind.  169 ;  Grand  Rapids 
&  I.  B.  Go.  V.  Jones.  81  Ind.  523 ;  Wabash, 
St  Ia  &  P.  Ry.  Co.  y.  Tretts,  96  Ind.  4S0: 
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£lUott  on  Railroads  (2d  Ed.)  |  119&  Again, 
In  Elliott  on  Railroads,  |  1180.  the  author 
uotes:  "The  duty  rests  upon  the  company  to 
protect  its  track  for  the  full  width  of  Its 
rtght  of  way,  and  this  duty  must  be  discharg- 
ed by  the  erection  of  prmp&c  cattle  guards 
and  wing  fences." 

Wblle  onr  statute  requiring  railroads  to 
fence  their  right  of  ways  differs  slightly  from 
that  of  many  of  the  states  to  which  our  at- 
tention lias  been  called,  It  cannot  r^sonably 
be  said  that  there  Is  any  distinction  in  the 
object  of  the  different  statutes  or  tlie  duty 
attempted  to  be  Imposed. 

[SI  It  is  next  urged  that  there  Is  no  evi- 
dence of  defective  cattle  guards.  On  the 
mondDg  following  the  accident,  the  plaintiff 
discovered  mule  tracks  Just  over  the  cross- 
ing or  catUe  guards,  and  testified  that  bis 
mules  entered  defendant  company's  rl^t  of 
way  over  the  cattle  guards,  although  unseen 
by  him.  Plaintiff  further  testified  that  the 
guards  were  "steel  cattle  guards."  He  fur- 
ther testified  that  other  horses  and  mules 
had  crossed  over  said  guards.  The  general 
superintendent  of  the  defendant  company 
testified  that  the  cattle  guarijs  were  the 
most  improved  and  approved  cattle  guards  in 
general  use  on  railroads  In  this  country,  were 
properly  installed  and  In  good  condition. 
This  was  all  the  testimony  touching  the 
character  or  repair  of  the  cattle  guards.  The 
tact  that  plalntifTs  mules  entered  the  right 
of  way  through  the  cattle  guards,  or  that 
plaintiff  liad  known  of  mules  or  horses  cross- 
ing said  guards,  even  though  the  time  the 
other  mules  and  horses  crossed  said  guards, 
and  their  condition  at  the  time  had  been 
shown  (which  was  not  attempted),  was  \iot 
alone  sufficient  to  entitle  the  plaintiff  to  re- 
cover. The  statute  requiring  railroad  com- 
panies to  fence  their  roads  does  not  exact 
that  a  railroad  cattle  guard,  to  be  sufficient, 
must  be  so  constructed  and  maintained  as 
to  interptwe  ftn  absolutely  nnsnrmoontable 
and  impassable  barrier  against  the  encroadi- 
ment  of  stock,  without  exception  and  under 
an  conditions.  It  cannot  be  said  that  a  rail- 
road company  is  an  Insnrer  of  the  efficacy  of 
Its  cattle  guards  under  every  circnmstauce, 
such  as  against  frightened  or  breachy  ani- 
mals. On  the  contrary,  a  railroad  company 
has  discharged  Its  datr  when  it  installs  and 
in  good  r^lr  such  guards  as  are  of 
the  most  Improved  and  approved  kind  In 
g^eral  use  by  railroads.  Smead  v.  Lake  S. 
&  M.  S.  Ry.  Co.,  58  Mich.  201,  24  N.  W.  701; 
Choctaw  &  M.  R.  Co.  V.  Goset,  70  Ark.  431. 
■  68  8.  W.  879 ;  Choctaw  &  M.  R.  Co.  v.  Vos- 
burg  et  al.,  71  Ark.  232,  72  S.  W.  574 ;  St 
Louis,  M.  &  S.  B.  R.  Co.  V.  Buslck,  74  Ark. 
B8»,  86  S.  W.  676;  Chicago,  B.  &  Q.  R.  Co. 
V.  Farrelly,  8  111.  App.  60;  Barnbart  v. 
Chicago,  M.  &  St  P.  Ry.  Co.,  97  Iowa.  654, 
ee  N.  W.  902 ;  Cole  v.  Chicago,  B.  &  Q.  Ry. 
Co.,  47  Mo.  App.  624;  Jones  v.  Chicago,  B. 
&  E.  a  By.  Co..  60  Uo.  App.  137 ;  Wait  v. 
Bennington  *  B.  B.  Co.,  61  Tt  268,  17  AtL 


284;  Lewis*  Suthwland  Statutory  Construc- 
tion, I  721.  The  Jury,  therefore,  could  not 
Infer  the  Insufficiency  of  the  cattle  guard 
from  the  fact  that  the  mules  had  gone  over 
it,  and  other  mules  and  horses  at  other  times 
had  passed  over  it  Had  there  been  other 
evidence  tending  to  show  the  size,  length, 
depth,  and  manner  of  construction  of  the 
guards,  from  which  the  Jury  could  for  thait- 
selves  liave  determined  their  sufficloicy,  the 
testimony  that  stock  had  crossed  over  them 
would  have  been  competent  as  tending  to 
show  their  Insufficiency.  Timlns  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  72  Iowa,  94,  83  N.  W. 
379.  But.  wittiont  some  such  testimony,  the 
Jury  could  not  fairly  conclude  that  the  de- 
fendant company  was  negligent  in  the  dis- 
charge of  its  statutory  duty.  There  was 
wanting  that  testimony  from  which  an  in- 
ference of  fact  could  properly  be  drawn.  St 
Louis  &  S.  F.  Ry.  Co.  v.  Gosnell,  23  Okl.  588, 
101  Pac.  1126,  22  L.  R.  A.  (N.  S.)  802 ;  T.  S. 
Reed  Grocery  Co.  v.  Miller,  128  Pac.  271. 
The  burden  of  proof  to  establish  the  acts  of 
negligence  charged  rested  upon  the  plaintiff ; 
the  accident  itself  raislog  no  inesumption  of 
negligence. 

The  testimony  of  the  plaintiff  showed  that, 
on  the  evening  in  question,  he  had  turned 
his  mules  out  Into  a  lane  leading  to  an  in- 
closed pasture  on  the  opposite  side  of  the 
railroad  right  of  way ;  that  the  morning  fol- 
lowing he  found  one  of  the  mules  at  his  bam 
badly  Injured,  and  the  other  he  afterwards 
found  dead  on  the  railroad  right  of  way. 
The  testimony  of  Engineer  Patton,  In  charge 
of  the  train,  is  as  followsi  "Q.  When  did 
you  first  see  the  mules?  A.  As  I  came  round 
the  curve  beyond  the  bridge.  Q.  Where  were 
the  mules  when  you  first  saw  them?  A.  At 
the  west  end  of  the  bridge.  Q.  West  end? 
A.  Yes,  sir.  Q.  What  position  were  they  in? 
A.  Pacing  the  engine.  Q.  What  did  you  do 
then?  A.  Whistled  an  alarm  and  stopped. 
Q.  What  did  the  mules  do?  A.  Turned  and 
ran  onto  the  bridge-  Q.  Did  you  see  the 
mules  when  they  ran  onto  the  bridge?  A. 
Yes,  ^r.  Q.  What  did  you  do  then?  A. 
Called  the  train  crew  to  get  them  off  the 
bridge.  Q.  Tell  the  Jury  what  yon  did  then. 
A.  After  four  blasts  of  the  whistle,  the  train 
crew  came  over  and  we  proceeded  to  get  the 
mule  off  the  track,  off  the  end  of  the  bridge ; 
we  got  him  up  four  or  five  different  times 
and  he  would  fall  back ;  then,  after  going  a 
shoit  distance,  he  finally  made  a  lunge  and 
Junq>ed  over  the  bridge  and  fell  on  the  right- 
hand  side.  Q.  You  ttiere  all  the  time?  A. 
Yes,  sir.  Q.  I  will  ask  yon,  Mr.  Patton,  if 
any  of  the  men  there  assisted  yon  in  trying 
to  get  the  mule  off  the  bridge  besides  the 
crew?  A.  No,  sir;  they  did  not  Q.  How 
many  times  did  the  men  get  him  up?  A. 
Pour  or  five  times.  Q.  What  kind  of  a 
bridge  was  it?  A.  A  wooden  trestle.  Q. 
How  far  apart  were  the  ties''  A.  Somethli^ 
like  eight  Inches,  I  Judge.  How  long  did 
yon  and  the  train  crew  labor  with  the  mule 
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to  get  him  aafetly  off  the  bridge?  A.  Thirty 
or  forty  minutes.  Q.  What  did  yoa  do  after 
he  longed  off?  A.  Went  on  vlth  our  work.*' 

Plaintiff's  testimony  concerning  the  opera- 
tions of  the  train  on  the  night  of  the  acci- 
dent was;  "Q.  Yon  know  whether  or  not  on 
the  evening  of  S^ember  11,  1900,  there 
were  any  trains  coming  eMt  over  the  de- 
fendant company's  line  near  your  place?  A. 
There  was.  Q.  Ahout  what  time,  if  you 
know?  A*  After  10  a'docfc;  I  don't  know 
emctly.  Q.  Was  thm  anything  that  at- 
tracted your  attention  to  the  train?  A.  Tes, 
sir.  Q.  What  was  it?  A.  Whistlii^  of  the 
train.  Q.  Where  was  that  train,  if  you  know, 
with  referrace  to  the  crossing  mentioned 
when  you  noticed  the  whistle?  A.  Near  the 
crossing.  Q.  Yon  was  in  bed  at  that  time? 
A.  I  was.  Q.  Wliat  did  you  do  then?  A. 
Jumped  up  and  nm  oat  on  the  porch.  Q. 
Did  yon  see  the  train?  A.  I  could  see  the 
light.  Q.  Any  other  whistles?  A.  There  was 
a  little  one.  Q.  How  long  did  the  whistling 
continue?  A.  I  don't  know,  probably  a  half 
a  minute,  something  like  that  Q.  Was  that 
train  going  slow  or  fast  at  the  time  you 
observed  it?  A.  Going  at  a  moderate  rate 
of  speed.  Q.  How  many  times  did  that  en- 
gine whistle  that  night  while  in  the  Tldnlty 
of  your  house,  If  you  know?  A.  Whistled 
twice,  two  different  Intervals,  as  If  It  struck 
something  or  that  something  was  ahead; 
and  then  I  think  four  long  whistles.  Q. 
Where  was  the  train  the  time  these  four  long 
whistles  were  given.  If  you  know?  A.  South 
of  my  house  and  near  this  trestle.  Q.  What 
was  the  character  of  the  whistles  up  near 
your  house;  what  kind?  A.  Fast,  as  If 
whistling  at  stock." 

[4]  It  Is  not  claimed  that  the  enf^ne  struck 
either  of  the  mules.  As  we  have  already 
seen,  the  testimony  failed  to  show  negli- 
gence In  either  the  construction  or  mainte- 
nance of  the  cattle  guards,  so  that  the  mules 
were  at  the  time  trespassing  upon  the  rail- 
road company's  right  of  way.  In  Atchison, 
T.  &  S.  F.  Ry.  Co.  V.  Davis  &  Young,  26  Okl. 
359,  109  Pac.  551,  It  was  held  that  In  such 
cases  the  only  obligation  resting  upon  the 
railroad  company  was  to  exercise  ordinary 
care,  In  the  management  of  Its  trains,  to 
prevent  Injury  to  the  animals,  after  their 
presence  and  peril  were  discovered.  Atchi- 
son, T.  &  S,  F.  Ry.  Co.  V.  Ward,  32  Okl.  187, 
120  Pac.  082;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Savage,  32  OkL  376,  122  Pac.  656 ;  St.  Louis 
&  S.  F.  Ry.  Go.  V.  Brown,  32  Okl.  483,  122 
Pac  136;  St.  Louis  &  S.  F.  Ry.  Co.  v.  Lit- 
tle, 125  Pac.  459. 

We  are  unable  to  see,  from  a  carefnl  ex- 
amination of  the  evidence,  wherein  the  de- 
fendant company  was  guilty  of  negligence  In 
the  operation  of  its  train.  The  testimony  of 
Engineer  Patton  stands  untmpeached.  In 
fact,  it  Is  in  part  corroborated  by  that  of 
the  iilalntlff  himself,  and  while  it  is  true 


the  plaintiff  test!  fled  that  on  the  morning 
fbllowing  the  acddoit  be  ftmnd  mule  tracks 
leading  down  the  right  of  way  ftwm  the 
crossing  to  the  trestle,  and  which  appeared 
to  have  been  made  hy  running  animals,  this 
would  not  of  itself  be  snffldent,  for  even 
though  the  mules  did  in  fact  run  down  the 
track  ahrad  of  the  engine  still,  being  tres- 
passm  there  and  their  presence  unseen,  tii^ 
peril  was  not  tlie  mere  fact  of  their  pres- 
ence known  to  llie  operattves  in  cbarge  at  ^ 
train.  It  is  not  the  danger  or  peril  that  the 
animals  were  In  that  constitutes  the  test  of 
liability,  but  the  knowledge  of  snch  dai^er. 
and  the  consequent  failure  to  exercise  ordina- 
ry care  to  prevent  the  Injury.  It  was  further 
ahowa  by  the  testimony  ot  the  engineer  that 
the  entire  train  crew  of  Ove  men  attempted  to 
get  one  of  the  mules  off  the  wooden  trestle 
on  which  it  had  run ;  that  they  labored  with 
the  animal  in  trying  to  get  it  safely  off  tiie 
bridge  for  30  or  40  minutes-,,  that  ttie  train 
crew  were  provided  with  lanterns,  and  were 
further  aided  by  the  light  reflected  by  the 
electric  headlight  on  the  engine;  that  they 
got  the  mule  up  four  or  five  times,  when  he 
would  fftll  back  (presumably  between  tiie 
ties),  and  then,  after  going  a  fihort  distance, 
the  animal  finally  made  a  Innge  and  Jumped 
over  the  bridge  and  fell  on  the  rlgfht-faand 
side.  It  appears  tliat  the  train  crew  naed 
all  reasonable  efforts  to  safely  remove  the 
mule  firom  the  track.  TtAa  work  was  neces- 
sarily dangerous,  and  that  tliey  did  not  suc- 
ceed in  safely  performing  a  dlfficnlt  feet  can* 
not  be  held  to  constitute  negligence.  Then 
being  no  evidence  of  negligence,  the  conrt 
should  have  Instructed  Cbe  jury  to  return  a 
verdict  for  tbe  defendant,  and  it  waa  error 
to  refuse  defendant's  request  for  a  perempto- 
ry instruction. 

The  judgment  of  the  trial  court  Aonld 
therefore  be  reversed,  and  Uie  canae  re- 
manded. 

FEB  OUBIAM.   Adopted  In  wholes 


CU  OU.  HI 
TARBOROUGH  v.  RICHARDSON. 
(Supreme  Onrt  of  Oklahoma.   April  15,  191&) 

fSyllabut  iy  the  Court.) 

1.  CouBTB  (§  485*>— Appeai.  fbom  JiTffrxcs  or 

THB  PEACtt— TbAKSPEE  TO  SUPBBIOB  COUVT. 

A  case  pending  on  appeal  in  the  county 
court  from  a  justice  of  the  peace  court  may  l»e 
transferred  on  motion  of  plaintiff  to  the  Bnpe- 

rior  conrt. 

[EM.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  g§  1292-1298;   Dec.  Dig.  §  485.*] 

2.  Bbokebs  (f§  40,  61,  53.  65,  88*)— Sau  m 
I^ND— BlQHT  TO  COHIUSSION. 

If,  after  the  tract  of  land  or  realty  la  plais 
ecl  in  the  ageot's  hand  for  sale,  a  sale  is 
brought  about  by  his  exertions,  he  will  be  enti- 
tled to  his  commission;  or  if  the  agent  intro- 
duces or  discloses  the  name  of  the  purchaaer  to 
the  vendor  for  such  purpose,  and  through  each 
introduction  or  disclosure  negotiations  for  tbe 
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sale  «t  the  propertj  are  besnn  and  tben  effected 
b7  the  Tendor,  the  agent  ii  entitled  to  his  com- 
mlaalon. 

(s)  To  entitle  the  agent  to  commission  there 
mvat  be  an  emplorment,  and  his  service  must 
be  the  immediate  and  effective  caose  of  the 
iMimin. 

<b)  Bat  if  the  services  of  the  agent,  whatever 
thejr  be,  tail  to  accomplish  a  aafe,  and  several 
weeks  have  elapsed  after  the  proposed  purchas- 
er has  decided  not  to  buy,  he  Is  induced  by 
another  party  to  reconsider  the  matter,  and 
then  makes  the  purchase  as  the  consequence  of 
■aeh  secondary  or  sapervening  influence,  the 
agent  has  no  right  to  a  commisslou. 

(c)  Held,  under  the  facts  as  dfseloaed  by  the 
record,  the  question  as  to  "eSicieBt  caiue''  of 
the  sale  should  have  been  submitted  to  the  jury 
for  their  determination. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  il  38-40.  69,  74,  83-84,  121,  12»- 
180 ;  Dec.  Dig.  H  40.  Dl,  63,  55,  88.*] 

Error  from  Superior  Court,  Coster  Coun- 
ty; J.  W.  Lawter,  Judge. 

Action  by  C.  E.  Ricbardaon  against  J.  E. 
Tarborough.  Jadgment  for  plalntUt,  and 
defendant  brings  error.  Reversed. 

T.  A.  Edwards  and  Ara  Russell  Ash,  boOi 
of  Cordell,  for  plaintiff  In  error. 

WILLIAMS,  J.  Tb»  defendant  lii,  error, 
M  pbdntlff,  soed  the  plaintiff  In  wror,  m  de- 
fendant, In  a  jnstloe  oourt  in  Caster  ccnmtT 
to  recover  $18002  as  commission  on  a  cer- 
tain land  sale.  Alter  a  trial  Jndgmait  was 
had  for  plaintiff  in  said  sum.  An  appeal  was 
prosecuted  to  the  coanty  court  of  Ouster 
oonnty  wtiere,  on  motion  of  plaintiff,  ttie 
cause  was  transferred  to  the  superior  court 
of  said  oonnty.  A  trial  vu  there  bad  and 
a  verdict  directed  in  favor  of  plaintiff.  All 
preliminary  matters  having  been  observed, 
this  proceeding  was  InsCltnted  to  review  the 
action  of  tlie  lower  court. 

Qoestloiia  are  raised  (1)  as  to  Uw  jorladic- 
tlon  oC  tbe  siq^eilor  ooort;  (2)  as  to  the  ae- 
tlm  of  tbe  court  in  exdndlne  certain  evi- 
denoe  offoed  by  dtf^dant  for  tbe  purpose 
of^diowiiv  wbo  effected  tbe  sale;  and  @)  as 
to'  tbe  direetliv  of  tiie  vezvUct  In  favor  of 
tbe  plaintiff.  NeLther  has  tLVy  appearance 
been  made  by  connsel  nor  any  brief  filed  In 
this  court  on  tiie  part  of  the  defendant  In 
error. 

[1]  1.  In  Oklahoma  lire  Insurance  Co.  v. 
FhUUp,  27  Okl.  284,  lU  Pac.  334,  it  was  held: 
"A  case  pending  on  appeal  in  a  county  court 
from  a  Judgment  of  a  justice  of  ttie  peace 
may  be  transferred  on  motion  of  plaintiff 
to  a  superior  court,  and  held,  tried,  and  de- 
termined by  it" 

[3]  2.  The  defendant  admitted  (bat  be 
agreed  to  pay  tbe  plaintiff  a  commisdon  of 
6  per  cent  of  the  reasonable  value  of  a  cer- 
tain farm  belonging  to  him,  provided  tbe 
plaintiff  was  the  cause  of  effecting  a  sale  or 
exchange  of  the  same,  but  denied  that  the 
plaintiff  effected  the  nm&  He  admitted  that 
plaintiff  sent  one  W.  A.  Prince  to  him  as  a 
pnrcbaser  of  said  farm,  but  alleged  that  be 
looked  at  the  aame^  bat  was  not  Oien  satls- 


fled  with  the  offer  made  thereon  by  plain- 
tiff, and  wholly  abandoned  making  any 
trade  therefor.  He  further  alleged  that  said 
farm  was  at  that  time,  and  had  been  for 
some  time  prior  thereto,  listed  with  Frank 
Goodwin,  of  Dill,  Okl.,  for  sale ;  that,  about 
a  month  after  the  said  Prince  Inspected  said 
farm,  the  said  Frank  Goodwin  communicat- 
ed with  him  and  Induced  him  to  return  to 
Dill,  Okl.,  for  the  purpose  of  looking  over 
some  other  farms  listed  by  this  defendant 
for  sale  with  the  said  Frank  Goodwin ;  that 
the  said  W.  A.  Prince  did  return  to  Dili, 
Old.,  and,  having  investigated  the  other 
farms  mentioned,  did  not  consummate  any 
trade  for  any  of  them  with  the  said  Frank 
Goodwin;  that  a  trade  was  lat^  made  by 
Frank  Goodwin  with  the  said  Prince  for  the 
farm,  the  purchasing  of  which  he  liad  aban- 
doned, when  dealing  with  the  plaintiff.  Tbe 
defendant  offered  evidence  to  sustain  this 
issue,  a  part  of  which  was  excluded. 

We  win  consider  the  question  of  the  com- 
petency of  the  evidence  and  the  action  of 
the  court  in  directing  a  verdict  against  the 
defendant  In  Roberts  v.  Markbam  et  aL, 
26  OkL  387,  109  Pac.  127.  paragraph  2  of  the 
syllabus  is  as  follows:  "If,  after  tbe  lot  or 
real^  Is  placed  in  the  agenf  s  hands  tor  salOk 
it  is  brought  about  and  procured  by  bis  ad- 
vertisements or  exertions,  he  will  be  en- 
titled to  his  commission,  or  tf  the  agent  In- 
troduces or  discloses  tbe  name  of  the  pur- 
chaser to  the  vendor  for  such  purpose,  and 
ttirongb  Bucb  introduction  or  disclosure  nego- 
tiations for  the  sale  of  the  property  are  be- 
gun, and  then  effected  by  Out  vendor,  the 
agent  Is  entitled  to  bis  commlsslona."  The 
agent  under  the  finding'  of  tiie  court  in  tlUs 
case,  effected  tbe  sale.  In  the  <me  at  bar, 
though  the  introduction  was  brougfat  about 
by  tbe  agents  yet  it  Is  dmled  tbe  prin- 
cipal that  by  the  acts  of  tbe  ^eut  the  sale 
was  consummated  or  dfected.  None  of  the 
cases  dted  In  Roberts  v.  Markbam  et  aL, 
supra,  bold,  as  to  tbe  fact  of  introduction  of 
tbe  vendee  tfr  the  agent  to  tiie  prindpal  or 
vendor,  where  the  sale  Is  afterwards  consum* 
mated,  that  that  per  se  is  condnstve  that  the 
sale  was     ected  by  sudi  agent 

In  Earp  v.  Cummins,  64  Pa.  894,  OS  Am. 
Dec.  718,  it  is  said:  "If  a  mere  introductlcm 
ot  the  property  to  tbe  notice  of  the  buyer 
effects  tbe  sale,  the  broker  earns  bis  commis- 
sion. An  advertisement  <«  any  other  serv- 
ice la  enough  if  It  be  the  immediate  and  et- 
fident  cause  of  the  bargain.  But  if  tlie  serv- 
ices of  tbe  broker,  whatever  tfa^  be,  fall  to 
accomplish  a  sale,  and  several  months  after 
tbe  proposed  purchaser  has  decided  not  to 
buy,  be  is  Induced  other  persons  to  re- 
consider bis  reocdution,  and  then  makes  tbe 
purchase  as  tiie  consequmce  of  aw±  second- 
ary or  supervening  influence,  the  broker  has 
no  right  to  a  comndssion.  In  a  certain  aeaae 
it  may  be  true  that  tbe  purchase  vras  in 
consequoice  of  tbe  broker's  advwtisement ; 
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but  for  that,  the  porchaser  may  never  have 
looked  at  the  property,  nor  entertained  a 
thought  of  buying  It,  but  the  evidence  In 
this  case  shows  that  It  was  at  least  due  to 
another  so  distinct  and  separate  a  cause  that 
It  was  a  mistake  to  permit  the  broker  to  re- 
cover. The  simple  answer  to  his  demand 
was  that  If  the  evidence  was  believed  he 
did  not  cause  the  sale;  that  Is,  his  agency 
was  not  the  Immediate  and  efficient  canse  of 
the  sale,  and  law  regards  only  proximate, 
and  not  remote,  causes."  See,  to  the  same' 
effect,  Studer  et  al.  v.  Byson,  02  Minn.  3SS, 
100  N.  W.  00;  Qulnby  v.  Tedford,  4  Colo. 
App.  210,  35  Pat  276;  Babcock  v.  Merrltt, 
1  Colo.  App.  84,  27  Pac.  882;  McCrory  v. 
EeUogg,  106  Mo.  App.  507.  81  S.  W.  465 ;  10. 
Cyc.  258. 

The  Question  as  to  whether  the  sale  was 
effected  by  the  plaintiff  should  have .  been 
left  to  tbe  jury  for  determination  under 
proper  Instructions. 

The  Judgment  of  the  lower  court  is  re- 
versed, with  Instructions  to  grant  a  new 
trial  and  proceed  In.  accordance  with  this 
opinion.  ■  AU  the  Justices  concnr. 


(37  Okl.  n9) 

KAHN  V.  McCONNELL  et  aL 
(Supreme  Oonrt  of  Oklahoma.  April  6,  1913.) 

(BpUatnu  Oowrt.) 

%  MoBTOAQEs  (J  410«)—FoBEcn^oBUBB— Eight 
'  or  JnniOB  Mobtgaobe. 

The  ezifltence  of  a  prior  mortgage  in  ex- 
cess of  tbe  value  of  the  land  does  not  diaentitle 
a  jonior  mortgagee  to  a  decree  of  foreclosure. 

[Eid.  Note. — For  other  caaei,  see  Mortgacei, 
Cent  Dig.  IS  117S-1180;  Dec.  Dig.  {  4ia*I 

2.  SUBBOOATIOn  (I  14*)— Patment  bt  Vbh- 
DBE— JunioB  MonoAGEBa. 

When  the  vendee,  in  payment  of  the  pur- 
chase  price  of  real  estate,  pays  the  indebted* 
ness  secured  by  a  first  mortgage,  he  is  not  sub- 
rogated to  the  lien  of  that  mortgage  as  axabut 
a  second  mortgagee  whose  mortgage  ia  duly  re- 
corded at  the  time  of  purchase. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  SS  35-89 ;  Dec.  Dig.  8  14.«] 

CommlagloneTB*  Opinion,  Division  No.  1. 
Brror  from  Pontotoc  County  Court;  A.  T. 
Weat,  Judge. 

Action  by  Deon  Katm  against  A.  A.  Mc- 
CoimeU  and  others  to  foredose  a  mortgage. 
Judgment  tor  plaintiff  for  his  debt  and  for 
defendants  on  the  foredosare  Issue,  and 
plaintiff  brings  «rror.  Beversed  and  re- 
manded. 

BuUo<^  '&  iEerr,  of  Boff,  for  plaintiff  In  er- 
ror.. Crawford  &  Bolen,  of  Ada,  for  defend- 
ants lb  error. 

AMES,  C.  A.'  A.  McConnell  and  A.  M.  Mc- 
Connell  owned  the  land.  There  was  a  first 
mortgage  on  it  to  secure  an  indebtedness  to 
the  First  National  Bank  of  Roff.  There  was 
a  second  mortgage  to  secure  the  indebtedness 
of  the  plaintiff.   The  defendant  Wright  ap- 


proached McConnell  with  reference  to  a  pur- 
chase of  the  land.  McConnell  referred  him 
to  the  First  Natloaal  Bank,  stating  that,  if 
he  could  satls^  the  bank  concerning  his  In- 
debtedness, he  would  convey  the  land. 
Wright  ascertained  from  the  bank  the  amount 
dne,  paid  a  part  of  It,  and  gave  his  note  for 
the  balance,  which  was  later  paid.  He  took 
McConnell's  canceled  notes  to  him,  and 
thereupon  McConnell  executed  a  deed  convey- 
ing the  land  to  him.  The  plaintiff's  mort- 
gage during  ail  these  times  was  of  record, 
although  It  may  be  that  Wright  .had  no  ac- 
tual knowledge  of  It 

[1,2]  In  the  suit  by  the  plaintiff  to  fore- 
close and  under  these  facts  the  court  held 
that  Wright  was  subrogated  to  the  Men  of  the 
bank's  first  mortgage,  found  that  the  land 
was  worth  less  than  the  amount  of  the  first 
mortgage,  and  refused  the  plalntUPs  prayer 
for  a  foreclosure.  This  was  error.  Under  no 
circumstances  should  the  plalntlfl  luiTe  been 
denied  his  rl^t  to  totecloae.  But  under  tbe 
facts  of  this  case,  Wrlgh^  the  purchaser  taaa 
McConnell,  was  not  subrogated  to  Qie  lien  of 
Uke  bapk.  The  plaintiff's  mortgage  wu  of 
record.  Wright  had  constrnctlTe  notloe  of  ft, 
altiiongh  It  may  not  have  been  actoal.  It 
could  have  been  aaowtalned  1^  tbe  ^^cbe 
of  reasonable  diligence  on  Us  part  In  On 
examination  of  the  records.  He  therefore 
bought  the  land  charged  wUh  noUce  of  Ow 
EdainUfl'B  mortgage.  The  fict  that  lie  assom* 
ed  the  Indebtedness  to  the  hank  and  paid  it 
did  not  give  him  the  right  of  subrogation. 
In  the  matter  of  that  payment  he  was  a  vol- 
unteer. He  was  under  no  duty  to  buy  tbe 
land.  He  was  under  no  duty  to  pay  the  first 
mortgage.  He  was  negUgent  in  doing  so 
without  examining  the  records,  and  cannot 
escape  the  consequence  of  his  own  negli- 
gence by  an  appeal  to  the  equitable  doctrine 
of  subrogation,  "^^lantlbns  non  dormien- 
tlbus  sequltas  subvenlt**  In  Campbell  .v. 
Hamilton  (Tenn.  Gh.)  89  S.  W.  889,  It  Is  said 
In  the  syllabus :  "The  fact  that  a  purdiaaer 
who  paid  a  mortgage  on  tiie  land  as  part  of 
the  consideration,  and  secured  the  release 
thereof,  did  so  at  the  time  of  the  purchase, 
made  It  none  the  less  a  case  of  assumption 
of  the  mortgage,  disentitling  him  to  subro- 
gation." In  Stastny  v.  Pease,  124  Iowa,  587, 
100  N.  W.  482,  it  is  said  in  the  syUabus: 
'The  purchaser  of  real  property  has  con- 
structive notice  of  an  existing  judgment  lien; 
and,  where  by  agreement  with  his  grantor  he 
discharges  prior  liens  In  part  payment  of 
the  purchase  price,  the  Judgment  becomes  a 
first  lien  upon  the  property,  and  neither  the 
doctrine  of  equitable  assignment  nor  subro- 
gation applies." 

The  following  cases  support  the  same  con- 
eluslen :  Goodyear  v.  Goodyear,  72  Iowa, 
329,  33  N.  W.  142;  First  National  Bank  v, 
Thompson,  72  Iowa,  417,  84  N.  W.  184;  Kel- 
logg V.  Colby,  83  Iowa,  613,  49  N.  W.  1001 ; 
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Hubbard  t.  te  Barron,  110  Iowa,  443,  81  N. 
W.  681;  McDowell  t.  Jones  Lumber  Co.,  42 
Tex.  ClT.  App.  260.  93  S.  W.  476;  Kuhn  t. 
Xat  Bank  of  Holton,  74  Kan.  456,  87  Pac. 
551,  118  Am.  St  Bep.  332;  Hargla  v.  Boblu- 
Bon.  63  Ean.  686,  66  Pac.  988;  Hayden  v. 
Huff,  60  Neb.  625,  83  N.  W.  920;  Gulling  v. 
Washoe  Go.  Bank,  24  Neb.  477,  56  Pac.  580; 
Avon-by-ttae-Sea,  etc.,  Co.  t.  McDowell,  71  N. 
J.  Eq.  116,  62  Ati.  865;  Demourelle  t.  Plasza, 
77  Miss.  433,  27  South.  623;  Browder  t. 
Hill.  136  Fed.  821.  69  C.  O.  A.  499;  Shirk  v. 
Whltten,  131  Ind.  455,  81  N.  B.  87;  Menefee 
T.  Marge  (Ve.)  4  S.  B.  726. 

The  rule  In  CHilo  seems  to  be  otherwise 
<JoTC«  T.  Dauntz.  66  Ohio  St  538,  45  N.  E. 
flOO).  while  Louisiana  and  Indiana,  seem  to 
have  decided  this  question  both  ways  (Hob- 
sood  T.  Schuler,  44  La.  Ann.  637,  10  South. 
812 ;  AbbeTllle  Bice  MUI  r.  Shambaugh,  115 
lA.  104T,  40  South.  467;  Farmers'  Bank  of 
MooresTlUe  r.  Butterfleld,  100  Ind.  220;  Ca- 
le7  T.  Morgan,  U4  Ind.  860,  867,  16  N.  E. 
790). 

On  the  case  as  inesented  by  this  record, 
the  judgment  of  the  trial  court  Aonid  be  re- 
Tcned,  and  the  c&nae  remanded. 

FEB  CUBIAM.  Adopted  In  whole. 


STATE  T.  WEATHERFOBD  MILLING  CO. 
(Supreme  Court  of  Oklahoma.   April  4.  1913.) 

rJBfirltofrw  »v  <Ae  Court.) 
Afpkal  and  Erbob  (i  773*)— DiaifiBSAL  or 
AppeaIi— BBiBrs. 

Where  plaintiff  in  error  faila  to  file  briefs, 
as  required  by  rule  7  of  this  court  Pac.  vi), 
the  appeal  will  be  dismlaaed  for  want  of  prose- 
cation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3104,  3108-3110;  Dec. 
Dig.  I  773.*] 

GommlsBloner^  Oi^nion,  Divlaion  Na  2. 
Error  tnm  Custer  County  Court;  A.  B.  Lat- 
imer, Judge. 

Action  by  the  State  of  Oklahoma,  County 
0t  Custer,  against  the  Weatherford  Milling 
Company.  Judgment  for  defendant,  and 
irtainttfl  Iwlnga  error.  Amiteal  dismissed. 

Fred  A.  Snodgrees,  of  Little  Bock,  Ark., 
and  Thomas  &  Thomas,  of  Arapahoe,  for  the 
State.  Shartel,  Keaton  &  Wells,  of  Oklaho- 
ma Ctty,  tax  defendant  in  error. 

BBEWER,  0.  ^he  petition  in  error  end 
transcript  of  the  record  in  this  case  was 
filed  in  this  court  April  27,  1911.  The  plain- 
tiff In  error  has  failed  to  file  any  brief  In 
tlie  cause,  as  required  by  rule  7  of  this 
oourt  (95  Pac.  ri).  The  petition  In  error 
Bhall  therefore  be  dismissed  for  want  of 
prosecation.  Hass  et  al.  t.  McCampbell,  27 
Okl.  200,  111  Pac.  643;  Maddln  t.  McCor- 
mick  et  al..  27  Okl.  770,  U7  Pac.  200;  Mc- 


Clelland V.  Wltherall,  80  OkL  2S7,  110  Pac. 
205;  Miller  Lumber  Co.  v.  Swink  Merc  Co., 
130  Pac.  574,  not  officially  reported. 

PEE  CCBIAM.   Adopted  in  whole 


(S7  ou.  lU) 

HOWAED  T.  BOSE  TP.,  PAYNE  COUNTY, 
et  aL 

(Supreme  Court  of  Oklahoma.   April  4,  1013.) 

(ByUabu*  H  the  Oourt.) 
1.  Towns  fS  46*>— ZfaouaxNOB— liUBzurr  or 

Township. 

A  tQWUBblp  in  this  state,  io  the  absence 
of  an  express  statute  creating  liability  therefor, 
is  not  liable  in  a  civil  action  for  damages  for 
the  neglect  of  Ita  officers  in  Calling  to  perform, 
or  Id  improperly  and  negligently  pertorming,  an 
official  duty. 

lEd.  Note.— For  otiier  cases,  see  Towns,  Oant 
Dig.  H  70,  80;  Dec.  Dig.  i  46.*] 
'2.  HiQBWATB  ({  187*)— Injury  fboic  Detbc- 

TivB  HiGHWAT— LiABiurr  or  Township. 
For  the  distinction  between  monicipal  cor* 
porations,  sncb  as  cities  and  towns,  and  aucb  ax 
counties  and  towBsbips,  as  regards  liability  for 
the  negUgeDt  construction  and  maintenanoe  ot 
tbe  public  highways,  etc,  see  opinion. 

[Gd.  Note.— For  other  cases,  see  Highways^ 
Cent  Dig.  H  326.  327,  478,  470,  480.  4Mi,  600; 
Dec.  Dig.  I  187.«] 

(Additional  8vUahu$      BUtoriat  Staff.) 
3.  Appeal  and  Ebbob  (S  1068*)— Habkubm 

EBBOB— 1  NSTBCCnONB. 

Where,  in  a  n^Ugence  case,  the  Jury  find* 
no  breach  of  duty  by  defendant,  an  erroneous 
instruction  on  the  measnre  of  damages  Is  harm- 
less. 

[Ed.  Note.— For  otlier  caeesu  see  Appeal  and 
Error,  Cent  Dig.  H  4226-££28,  iMi  Dec. 
Dig.  i  1068.  •] 

Commissioners'  Opinion,  Division  No.  2. 
E^ror  from  "District  Court,  Payne  County;  A. 
H.  Huston,  Judge. 

Action  by  Welcome  Howard  against  Boee 
Township,  Payne  County,  and  others.  Jndff* 
ment  for  defendants  and  plaintiff  brings  er- 
ror. Affirmed. 

Freeman  E  Miller,  of  Stillwater,  for  i>lain- 
tiff  in  error.  J.  M.  Grubbs,  ot  Stillwater, 
for  defendants  in  error. 

BRBWER,  0.  This  suit  was.  commenced 
on  the  7th  day  of  June,  1000,  by  Welcome 
Howard,  as  plaintiff,  against  Rose  township. 
In  Payne  county,  and  G.  Brewer,  X  E.  P. 
Schooler,  and  Peter  Wills,  the  officers  of 
said  township,  as  defendants,  to  recover 
damages  In  the  sum  of  $1,250  to  certain 
lands  and  crops  growing  thereon,  because  of 
an  alleged  breach  of  duty  upon  the  part  ot 
said  defendants. 

The  facta  out  of  which  this  controversr 
arose  appear  to  be,  in  brief,  that  some  time 
in  1005  Rose  township,  for  the  purpose  of 
deviating  a  public  highway  from  the  section 
Hue  upon  which  Howard's  land  t>orderedr 
filed  a  proceeding  in  the  district  court  to 
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condemn  a  roadway  for  a  few  hundred  yards 
across  plaintiff's  land,  and  that  on  April  20, 
1905,  an  agreed  Judgment  was  Watered  In 
that  cause,  the  substantial  parts  of  which 
are:  That  the  township  was  to  pay  How- 
ard the  sum  of  f40  for  taking  the  land,  the 
damages  accruing  thereby,  together  with  a 
certain  portion  of  the  costs  of  the  proceed- 
ing, and  was  to  build  a  temporary  bridge 
across  a  ditch  on  the  west  side  of  Howard's 
premises,  and  as  soon  as  same  was  built 
Howard  was  to  move  his  fence.  The  town- 
ship was  also  to  grade  a  road  and  place  a 
ditch  on  the  west  side  to  carry  off  the  water, 
and  thereupon  was  to  take  title  to  the  land 
for  highway  purposes  and  to  have  posses- 
sion thereof.  The  petition,  after  alleging  the 
terms  of  this  Judgment,  proceeds  to  charge 
that  the  township  has  failed,  neglected,  and 
refused  to  comply  with  the  terms  of  said 
judgment  in  that  it  has  refused  and  neg- 
lected to  grade  any  road  along  the  west  side 
of  defendant's  land  and  to  place  a  ditch 
there  to  carry  off  the  water  as  stipulated 
In  said  judgment  The  petition  also  alleges 
the  negligent  obstruction  of  the  ditch  on  the 
west  side  of  the  road  that  had  been  con- 
stmcted  by  plaintiff  prior  to  the  rendition 
of  said  Judgment,  Plaintiff  further  alleges 
that  during  the  years  1905  and  1906  that 
said  township  and  its  then  officers  were  re- 
quested to  comply  with  the  Judgment,  but 
failed  and  refused  to  do  so,  and  that  after 
November  16,  1907,  the  date  of  the  election 
of  the  defendant  officers  for  said  township, 
the  plaintiff  made  demand  on  them  that  they 
comply  with  and  fully  perform  the  terms  of 
said  Judgment,  and  that  they  failed  and  re- 
fused to  do  so.  It  is  then  stated  that,  by 
reason  of  the  failure,  refusal,  and  negligence 
of  the  defendants  so  to  do,  water  was  caus- 
ed to  flow  and  be  precipitated  upon  and 
across  plaintiff's  growing  crops  on  a  portion 
of  his  lands,  resulting  in  damages  to  the 
crops  of  1908  and  1909,  also  to  the  land  It^ 
self,  by  washing  the  soli  away  and  render- 
ing It  less  fertile,  and  all  to  his  damage  in 
the  sum  of  fl,250.  A  demurrer  interposed 
by  the  three  township  officers  upon  the 
ground  that  the  petition  failed  to  state  a 
cause  of  action  against  them  as  indlx^uals 
was  sustained. 

The  defendant  township  filed  an  answer 
which,  after  a  general  denial,  contained  the 
following  defense:  "That  after  the  rendition 
of  said  Judgment,  and  in  compliance  there- 
with, the  defendant  made  a  ditch  on  the 
west  side  of  the  road  to  carry  off  the  water 
and  graded  the  road  and  constructed  a  tem- 
porary bridge  across  the  ditch  on  the  east 
side  of  the  road;  that  said  work  was  done 
by  reason  of  said  Judgment  and  in  compli- 
ance therewith,  and  after  its  completion  the 
plaintiff  examined  the  same  and  slgnlSed 
his.  approval  thereof  and  acknowledged  same 
to  be  in  fall  compliance  with  such  Judgment 
and  the  agreement  therein  set  forth." 


Proof  was  introduced  at  the  trial  by  both 
parties  under  the  issues  so  framed,  and  the 
Jury  rendered  a  verdict  In, favor  of  the  de- 
fendant township. 

A  number  of  assignments  of  error  are  dis- 
cussed in  the  brief,  but,  under  the  view  we 
take  of  the  law  of  this  case,  it  will  not  be 
either  necessary  or  profitable  to  discuss  them 
alL  The  gravamen  of  the  case,  as  disclosed 
by  the  petition,  is  based  on  the  aBsumption 
that  the  township  Is  liable  for  n^Ugence 
In  constructing  the  pubUc  highway  and  In 
failing  to  perform  the  obligation  It  assumed 
in  the  judgment,  In  connection  with  the  con- 
struction of  the  highway.  No  such  liability 
existed.  Under  the  holdings  of  this  court, 
and  of  Its  predecessor,  the  territorial  'Su- 
preme Court,  a  municipal  corporation*  «Dch 
as  cities  and  towns,  Is  held  liable  for  ne^- 
gence  in  maintaining  Its  streets,  sidewalka, 
bridges,  etc.,  In  an  Improper  and  dangerooa 
condition,  where  persons  have  been  injured 
because  thereof.  City  of  Stillwater  t.  Swish- 
er, 16  Okl.  585,  86  Pac  1110;  City  Of  Guthrie 
V.  Swan,  6  OkL  779,  51  Pac  562;  Guthrie  v. 
Thistle,  5  Okl.  517,  49  Pac.  1003;  Pitman  v. 
El  Reno,  2  OkL  414,  37  Pac.  851;  City  of 
Oklahoma  City  v.  Welsh,  3  OkL  288,  41  Pat 
598;  Marth  v.  City  of  Kingfisher,  22  OkL 
602,  98  Pac.  436,  18  I*  H.  A.  (N.  S.)  1238: 
City  of  Pawhuska  v.  Hush,  29  Okl.  759,  119 
Pac.  239;  Derr  Const  Co.  v.  Gelrutli.  29 
OkL  538,  120  Pac.  253;  Colbert  v.  City  of 
Ardmore,  31  OkL  537,  122  Pac  508.  And 
this  same  rule  has  been  adopted  in  many 
of  the  states.  Barnes  v.  District  of  Colum- 
bia, 91  U.  B.  640,  23  I4.  Ed.  440;  Jausen  v. 
Atchison,  16  Kan.  358;  Oliver  v.  Kansas  aty, 
69  Mo.  79;  Hutson  v.  New  York,  9  N.  T.  163, 
59  Am.  Dec.  526;  Hlgert  v.  City  of  Green- 
castle,  43  Ind.  574;  Cl^  of  Wyandotte  r. 
Whlt^  XS  Kan.  181,  and  numerooa  cues 
cited. 

[1,2]  But  a  distinction  la  made  In  thla 
state,  and  many  of  the  other  states,  between 
municipal  corporations,  such  aa  cities  aod 
towns,  and  such  quasi  corporations,  as  town- 
ships, counties,  etc  This  distinction  is  dear- 
ly drawn  in  the  case  of  James  v.  Welistont 
Township,  18  Okl.  56,  90  Pat  100,  13  L.  R.  A. 
(N.  8.)  ViW,  U  Ann.  Gas.  938.  That  case 
was  an  action  for  damages  for  the  Callara 
and  neglect  of  the  officers  of  the  township 
to  keep  In  repair  its  roads  and  bridges,  be- 
cause of  which  negligence  the  plaintiff  suffer- 
ed a  personal  injury.  In  affirming  the  ac- 
tion of  the  trial  court  In  sustaining  a  demur- 
rer to  a  petition  fnlly  stating  such  negligence 
and  injury,  the  court.  In  an  elaborate  opin- 
ion collates  and  discusses  many  authorities 
on  this  question  and  arrives  at  the  following 
conclusion,  as  stated  in  headnotes  by  the 
court:  "In  the  absence  of  express  statute 
Imposing  a  liability  on  townships  for  inju- 
ries sustained  from  defects  In  highways,  sndt 
townships.  In  this  territory,  are  not  liable 
in  a  civil  action  for  damages  for  neglett  et 
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pnblle  duty  In  Calling  to  keep  the  blfftiways 
In  a  8t£e  and  proper  condition."  And  rela- 
tive to  tbe  dlBtlnetlon  betweoi  tbe  classes 
of'nmnlelpal  corporatloiw  and  tbe  leaaons 
w&y  such  as  eonnUes  and  townsblps  should 
not  be  liable  for  the  failure  of  their  officers 
to  perform  their  public  duties,  the  court  say : 
"In  some  states  it  Is  held  that  mnnld^ 
corporations  proper  are,  without  any  express 
statutory  provlaloua  to  that  effect,  liable  for 
all  Injuries  caused  by  dd!ectlTe  highways, 
on  the  theory  that  being  inrested  wldi  the 
exdnslTe  control  over  the  highways  within 
tbeir  limits,  and  having  ample  power  to 
raise  money  for  thdr  construction  and  re- 
pair, It  la  their  duty  to  keep  the  highways  in 
a  reasonable  and  Mto  condition,  for  failure 
to  perform  whicb  ttiey  are  subject  to  cor- 
responding liability.  But,  tm  the  other  hand, 
it  has  been  held  ttiat  a^asl  municipal  oor^ 
porations  are  not  liable  for  defects  In  the 
byways,  unless  they  are  expressly  made  so 
by  statute;  the  tiieory  on  ^rtiidi  they  are 
distinguished  from  municipal  corporations 
proper  being  generally  stated  to  be  that  they 
are  mere  ^cendes  of  the  state.  We  think 
the  correct  theory  on  whldi  it  Is  held  that 
quasi  corporations,  such  as  counties  and 
townshlpA,  are  exempt  from  liability  is  that 
tbey  are  bat  auxiliary  parts  cf  the  sorerelgn- 
tr,  Tbe  Borerelgnty  Is  vested  In  the  state 
toe  tb»  purpose  of  carrying  ont  the  political 
power*  of  the  state,  and  for  convoiience  the 
state  is  divided  Into  counties,  the  counties 
ore  divided  Into  townships,  and  the  town* 
■bips  are  divided  Into  road  districts.  These 
flubordlnate  divisions  b^ng  merely  oompo* 
nent  parts  of  the  great  body  politic  of  the 
state,  and  as  public  polk?'  would  dictate  that 
the  state,  for  a  failure  to  perform  a  public 
du^,  would  not  be  liable  in  dvU  damages 
to  a  dUsen,  the  same  rule  would  apply  as  to 
subordinate  political  snbdlviidons  ■  of  the 
state."  In  dlscus^g  the  rule  laid  down  in 
that  case  the  court  say:  "Perbaps  there  Is 
DO  other  aiMstlon  that  has  received  more 
frequent  consldoatlon  by  tbe  courts  of  this 
country  than  thla  one,  and  none  where  the 
dedslons  have  beat  more  in  harmony  and  of 
one  accord.  It  Is  true  that  there  are  three 
or  four  states  holding  adversely  to  this  con- 
tention, notably,  Iowa,  Maryland,  and  P«m- 
sylvonla.  Bat  we  think  an  examination  of 
the  authorities  will  convince  that  the  great 
weight  of  authority  is  with  the  doctrine  of 
the  nonliability  of  towndilpe  under  the  con- 
ditions set  forth  in  tSils  petition.''  The  court 
cites  Tail  v.  Amenla,  4  N.  D.  239,  09  N.  W. 
109!i;  Eikenberry  v.  Basarr  Township,  22 
Kan.  556,  81  Am.  Rep.  198;  Uarlon  County 
V.  Biggs,  24  Kan.  2Kt;  Bamett  v.  County, 
»7  CaL  n,  7  Pac.  1T7;  Bl  Paso  County  v. 
Blsh.  18  Colo.  474,  S3  Pac  184;  Helgd  v. 
Wichita  County,  84  Tex.  892.  19  S.  W.  562. 
31  Am.  St  Bepb  63;  and  many  other  cascH. 
That  case  Is  authority  controlling  in  the 
case  at  bar. 
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LS]  The  trial  court  h^  In  thla  case,  upon 
the  authority  ot  James  v.  Wellaton  Town- 
shii^  supra,  that  tiie  township  was  not  lia- 
ble in  damages  tot  flie  n^Ilgence  of  Its  of- 
ficers as  charged  In  the  petition,  bat  submit- 
ted to  the  Jury  the  Issue  as  to  whether  the 
work  agreed  to  be  done  in  the  Judgment 
had  been  done  in  substantial  compliance 
therewith,  and  that.  If  it  bad,  Oiere  was  no 
liability,  and,  if  it  had  not,  that  idalnUff 
could  recover  a  sum  equal  to  the  cost  of  the 
unperformed  work;  and,  if  partially  p^ 
fWmed  only,  then  the  recovery  would  be 
limited  to  the  cost  of  the  work  necessary  to 
llnlsh  It  in  confonnlty  with  the  Jut^rment 
We  see  no  material  error  In  this  charge,  but, 
If'  there  was,  it  would  be  immaterial,  be- 
cause on  tile  main  Issue  of  performance  or 
nonperformance  of  Its  full  duty  the  Jury 
fOimd  in  flavor  of  the  township,  whicb  can- 
not  mean  anything  else  than  that  every  doty 
owed  by  the  township  to  plaintiff  had  been 
snbstantially  praformed,  and  that  tiierefore 
no  recovery  could  be  had.  Where  thrae  is  no 
breach  of  duty,  there  can  be  no  recovery, 
and  even  an  erroneous  instmetlon  as  to  the 
measnre  of  the  recovi^  ^ould  not  be  prej^ 
udldaL 

Tbe  objections  to  the  refhsal  of  evidoice 
offered  grew  out  of  the  rulii^  of  the  court 
against  liability  for  negligence  of  defendants 
officers  in  the  discharge,  or  failure  to  dis- 
charge, their  official  duties,  and  need  not  be 
discussed.  Thq-  contention  that  the  court 
erred  In  sustaining  the  demurrer  of  the  In- 
dlvldual  offlcm  as  to  pnaonal  liability  is 
urged  In  the  britf,  but  no  case  is  referred  to 
to  soBtaln  the  point  Vrom  a  careful  reading 
of  the  petition,  we  think  tiie  demurrer  was 
inroperly  sustained. 

The  contention  that  the  court  erred  in  ad- 
mitting evidence  ttiat  the  dltcb  dug  by  the 
defendant  was  sufficient  for  the  purpose  and 
fnlilUed  the  obligation  of  the  Judgment  is 
not  sound.  Indeed,  we  fall  to  see  the 
grounds  upon  which  It  is  made.  The  alleged 
insuffidency  of  this  ditdt  was  the  real  baris 
of  pUlntUrs  claim.  The  answer  so  treated 
it  when  It  alleged  that  It  and  the  otiier 
things  required  had  been  done  In  compliance 
wltii  tbe  Judgment  The  evidence  was  oom- 
petuit,  relevant,  and  highly  material. 
'  The  Judgment  of  tlie  court  dioald  be  af- 
Urmed. 

OUBIAH.  Adopted  in  wbolOb 
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STATE  ex  rel  GOTON,  County  Atty.,  v. 
HEATH. 

(Supreme  Court  of  Oklabonuu   April  4,  1913.) 

APPEAT.  AND'KbROB  (I  778*)— ABANnONMENT 

OF  appeai^Bbiefs. 

Where,  in  an  action  by  the  state,  on  the 
relation  of  the  county  attorney,  against  a  per- 
son for  using  and  pennittintr  his  premises  to  be 
D0ed  for  the  purpose  of  unlawfully  keeidng  and 
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dispeodoff  IntozlcatlDf  Uqaon,  no  briefs  are 
filed  hj  <Htber  party,  the  appeal  will  be  deemed 
abandoned,  and  th«  cause  will  be  dismissed. 

[hid.  Note.— For  other  casea,  eee  Appeal  and 
Error.  Cent  Dig.  ||  ttlMTsiUS-mtr:  De& 
Dig.  {  773.*  1 

Commisslonen^  Opinion.  DtvlBion  No.  2. 
Error  from  District  Court,  Oluuiilgee  Coun- 
ty;  Wade  S.  SUnfleld,  Jadga. 

Proceeding  by  the  State,  on  the  relation 
oi  Joe  8.  Eotou,  County  Attorney  of  Okmul- 
gee County,  against  Robert  Heath.  A  de- 
murrer to  relator's  petition  was  sustained, 
and  be  brings  error.  Dismissed. 

HAEBISON,  a  This  action  was  begun  by 
Joe  S.  Eoton,  county  attorney  of  Okmulgee 
county.  In  May,  1910,  against  Robert  Heath, 
for  using  and  i>ennltting  to  be  used,  certain 
premises  in  the  town  of  Morris,  In  Okmul- 
gee county,  for  the  purpose  of  keeping  and 
dispensing  intoxicating  liquors  in  violation 
of  law.  Defendant  demurred  to  the  petition, 
on  the  ground  that  It  failed  to  state  a  cause 
of  action.  The  county  attorney  refused  to 
plead  further  and  appealed  to  this  court. 
'  The  petition  in  error  and  case-made  was 
filed  here  May  26,  1911.  The  cause  was  as- 
signed for  BubmlsBlon  December  0,  1912.  No 
briefs  having  been  filed,  the  api>eai  is  deemed 
to  have  been  abandoned,  and  the  cause  Is  dis- 
missed for  failure  to  file  briefs,  as  reQuired 
by  the  rules  of  this  court 

PKB  CURIAM.    Adopted  In  wbolOb 
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ADKINS  T.  WRIGHT  et  at 
(Supreme  Court  of  Oklahoma.   April  4,  191il.> 

f8vlUthu»      the  Court.) 

1.  WXTNBSSES  (I  105*}— COHPETENCT  —  HUS- 
BAHD  AND  WiFB. 

A  woman  called  aa  a  witness  to  testify 
against  a  defendant,  who  was  formerly  her 
husband,  cannot  give  evidence  conceming  any 
oonmiunicatlons  made  by  <»ie  to  the  other  wbile 
the  marriage  relation  existed. 

[Ed.  Note.— For  other  cases,  see  Witnesaea, 
Cent  Dig.  i  743;  Dec  Dig.  1 19S.*] 

2.  WITHB8SK0  a  tt4r)  —  COUPEIXNCZ  -~  HUB- 
BAND  AND  Win— PbZTXLSOID  COICMUHICA- 

noMa 

The  statutes  of  this  state  (section  S842, 
Comp.  Laws  1909),  as  well  aa  the  common  law, 
prevent  one  spouse  from  givlDg.  testimony,  fall- 
ing under  the  bead  of  privilMeirconununicationB, 
figainst  the  other  either  during  or  after  the 
marital  relation  has  ceased ;  but  neither  the 
statute  nor  the  common  law  prevents  one  spouse, 
after  the  marriage  relation  has  been  terminated, 
from  testifying  against  the  other,  regarding  in- 
dependent facts  within  the  knowledge  of  the 
witness,  and  not  coming  within  the  privilege. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Oent  Dig.  H  180,  181;  DeoDIg.  f  ft4.«] 

It.  ADvnsK  PossBSflttoir  (|  Loan  Iir- 

BTBUMBWTS  (|  8»)  —  ESTABUSHHSNT  —  Evi- 

DKNCE  or  Possession— FBOBAn  or— EIffbct. 
The  mere  possession  of  lands,  without  any 
adverse  claim  twing  made  to  them,  for  a  period 
less  than  is  provided  by  the  statute  of  umitai* 
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tions,  does  not  prove  title:  bat  direct  proi^  of 
a  written  conveyance  which  has  been  lost  or 
destroyed  may  be  aided  by  the  presanption 
flowing  from  long  peaceable  possession  and  re- 
peated or  contioooas  acts  of  ownership. 

[E)d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  279-281;  Dec  Dig.  | 
58;*  Lost  Instmmeata,  Gent  Dig.  S  17;  Dec 
Dig.  i  &*1  ^ 

4.  Evidence  (|  178*>— Lost  iNsmnmn*— 

ESTABLISHUKNT. 

Where  the  execution  and  delivery  of  a  writ- 
ten conveyance  in  a  chain  of  title  has  been 
proved,  together  witb  the  fact  of  its  loos  or  de- 
struction, relevant  secondary  evidence  may  be 
used  in  proof  of  the  fact  of  its  existence  and 
contents. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  it  680-0»*;  Dec  Dig.  I  178.*] 

5.  Lost  iNsrstmENTs  <|  8*>— EsTABUsmiENT 

— EVIDXNCB— AOHISSIBIUIT. 

Wbere  there  is  a  missing  link  in  an  other- 
wise  perfect  chain  ot  title,  and  there  is  any  com- 
petent proof  of  the  execution,  delivery,  and  snb- 
seqaent  loss  of  a  deed  which  wonld  supply  the 
missing  link,  snch  evidence,  together  with  any 
evidence  of  long  peaceable  possession  without 
advene  claim,  the  payment  of  taxes,  the  failure 
of  the  other  claimant  to  assert  his  rights  with 
knowledge  of  such  possession,  etc.,  shonld  be 
Bubmitted  to  the  Jury  on  the  question  of  whether 
such  alleged  lost  deed  had  In  fact  ever  exiated. 

[Ed.  Note.— For  other  caaes,  aee  Lost  Instm- 
ments.  Cent  Dig.  f  17;  Dec  Dig.  f  a*] 

Commls8i(HierB'  Opinion,  Division  No.  2. 
Error  from  District  Oonrt,  Jackson  OouBty; 
J.  T.  Johnsm,  Judga 

Action  by  J.  a.  AdUns  Kgainat  W.  & 
Wrti^t  and  another.  Tbe  oonrt  soBtalned  a 
demurrer  to  plalntUTs  evidence,  and  be 
brings  MTor.  Rerereed  and  remanded  for 
new  trIaL 

Tlslnger,  Clay,  Robinson  &  Hamilton,  of 
Mangum,  for  platntifl  In  error.  A.  R.  Gar- 
rett, of  Granite,  for  defendants  In  error. 

BREWER,  G.  This  suit  was  filed  In  tbe 
district  court  of  Jackson  county  May  2, 
1910,  by  J.  D.  Adklns,  plaintiff  In  error,  as 
plaintiff  below,  against  the  defendants  In  er- 
ror. T.  V.  Turner  and  W.  B.  Wright  Tbe 
suit  was  brought  by  plaintiff  in  possession 
to  remove  clouds  and  gulet  his  title  In  and 
to  lots  10  and  U  of  block  8  Wright's  addi- 
tion to  the  town  of  Altus,  formerly  L^er, 
Okl.  Defendant  W.  B.  Wright  disclaimed 
any  Interest  in  the  lots.  Defendant  Turner 
denied  plalntifTB  title,  and  asserted  title  In 
himself  under  a  quitclaim  deed  from  his  co- 
defendant  Wright  The  cause  was  tried  to 
a  Jur^,  and  at  the  conclusion  of  the  evldaice 
the  court  sustained  a  demurrer  to  the  same 
In  favor  of  the  defendant  Turnw.  Two  ques- 
tions are  presented:  (1)  The  action  of  the 
court  in  sustaining  the  demurrer  to  tbe  evt- 
dencfc        Refusal  to  adsalt  certain  evidence. 

These  lots  are  part  of  a  quarter  section 
of  land  patented  by  the  United  States  gov- 
ernment to  the  defendant  W.  B.  Wright,  who 
afterwards  platted  the  same  as  an  additloa 
to  the  present  town  of  Altos.   Both  pacliM 
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here  claim  title  nnder  said  patentee.  Plain- 
tiff sbows  a  record  title  through  a  long  line 
of  conreyaneea,  beginning  with  the  deed  from 
Bmma  W.  Tamer.  The  only  favlt  In  platn- 
tUTs  title  as  shown  by  the  record  Is  the  ab- 
aenOB  of  the  deed  from  patentee  Wright  to 
Bmma  W.  Turner.  Plaintiff  alleged  in  his 
petition  that  this  deed  had  been ,  executed 
and  deUrered,  but  that  It  bad  been  lost  The 
emirt  sustained  the  demurrer  to  tlie  evidence, 
upon  the  theory  that  there  was  no  proof  that 
a  deed  bad  erer  bem  executed  by  Wright  to 
Sirs.  Tamer,  and  that  same  had  been  lost; 
and  for  that  reason  that  plaintiff  had  failed 
to  show  title  In  hlmaelf  to  the  lots.  If  there 
was  no  Boch  proof,  of  course,  the  court 
diould  be  sustained ;  U  tbwe  was,  howerer, 
any  anbstanUal  proof  of  tlw  wecutton  and 
lose  of  this  deed  which  const!  tu  ted  a  miss- 
ing Unk  in  an  otliwwtae  perfect  title,  which 
waa  BtraigthMied  by  many  yaats  of  peace- 
able poBiaailon,  tlMO  In  sadi  erent  the  ac> 
tion  of  the  court  cannot  be  sustained.  We 
tblnk  tlMfe  was  enflieleikt  proof  on  this  point 
to  bmn  Jvstifled  Ita  snlnnlBdMi  to  the  Jury. 

Ifra.  Tnnisr  waa  at  the  time  of  the  trans- 
fer Iv  ber  of  the  titie  to  these  lots  the  wUb 
of  the  defendant  Turner.  They  were  divorc- 
ed some  years  before  the  trial  of  ttala  case. 
Tlieae  lota  wwe  conrcyed  by  warranty  deed 
ezecnted  by  HrsL  Tanm  May  26,  ISOl*  to 
the  Orient  Land  it  Townslte  Company,  since 
which  time  this  company  and  the  Torioua 
grantees  in  the  line  of  title  hare  been  in 
peaceful  and  exdoslTe  possession  of  the  lots 
and  hare  paid  the  taxes  thereon.  It  does 
not  appear  that  the  defendant  Turner  claim- 
ed or  atteoqttad  to  assert  any  adverse  Inter- 
est In  Qie  eame  for  ti^t  or  nine  yean,  and 
not  nnttl  lie  procured  a  quitclaim  deed  from 
the  patentee  Wright  which  forms  the  basis 
for  bla  jweeait  claim  of  title.  All  of  the 
proof  r^tive  to  the  deed  from  the  patentee 
to  Mrs.  Turner  prior  to  the  execution  by  her 
of  the  deed  of  May  25.  1901,  la  presented  in 
her  deposition  used  at  the  trlaL  On  this 
point  we  quote  her  testimony:  "Q.  I  will  ask 
you  if  yoQ  were  ever  the  owner  of  lots  10 
and  11  in  block  8,  Wright's  addition  to  the 
town  of  Altus,  formerly  the  town  of  Leger, 
OkL  A.  Yes,  sir.  Q.  From  whom  did  you 
obUln  title  to  these  lota?  A.  Walter  Wright 
Mr.  Turner  bought  them  from  Mr.  Wright 
Q.  Is  the  Walter  Wright  that  yon  have  Just 
motioned  and  W.  B.  Wright  the  defeodant 
In  this  action,  the  same  person  t  A.  Yes, 
■Ir.  Q.  Are  yon  now  the  owner  of  said  lots 
10  and  11,  block  8,  Wright's  addition?  A. 
No,  sir.  Q.  To  whom  did  you  deed  these 
lots,  tf  you  ronember,  Mrs.  Turner?  A. 
They  went  to  the  Orient  Railway,  bot  I  dont 
remember  the  man's  name.  I  would  know 
it  If  I  was  to  bear  it  Q.  I  will  ask  yon  to 
state,  Mrs.  Turner,  If  T.  T.  Il^raer  was  pres- 
ent at  the  time  you  deeded  these  lots?  A. 
Tea.  Q.  In  one  of  yonr  former  answers  yon 
apoke  of  the  old  deed.'    What  deed  was 
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that,  Mrs.  Turner?  A.  The  deed  from  Wal- 
U/r  Wright  to  vae.  Q.  Was  he  (T.  T.  Tnm- 
er)  or  was  he  not  present  at  the  time  yon 
made  the  deed?  A.  He  was  standing  r^bt 
by  my  side." 

(I]  And  fartber  on  she  stated :  "But  any- 
how we  got  the  deed  that  we  had  and  car- 
ried It  up  there  to  the  old  Hlgbtower  build- 
ing, made  the  new  one,  and  left  the  old  one 
with  McDaniel  and  Bob  Brewer.  They  were 
the  ones  that  were  taking  these  deeds  for  the 
Orient  Railroad.  I  never  read  the  deed  that 
I  signed.  *  *  *  It  was  made  to  the  com- 
pany. •  •  er 

There  was  evidence  of  a  search  fat  the 
missing  deed,  and  that  it  oonld  not  be  found. 

HI  This  last  clause  of  fiie  evidence  qnoted 
above  was  In  the  deposition,  bat  the  court 
excluded  it^  OB  the  objection  urged  that  It 
was  Incompetent  because  of  the  marital  re- 
lation previously  existing.  In  this  tbe  court 
erred.  Portions  of  die  dq;>0Bition  may  pos- 
sibly have  beoi  opea  to  this  objection  on  the 
ground  that  tb^  were  inlvileged  commnnl- 
catlons  between  tbe  parties  when  they  were 
husband  and  trlfe,  but  we  fall  to  see  whoe- 
in  the  Btatonent  quoted  was  othw  than  a 
statement  of  taet  relative  to  a  title  whidi 
this  witness  claimed  to  poas^  and  which 
she  had  conveyed  with  warranties  which  un- 
der the  lAw  she  was  obligated  to  defend. 
The  marital  relation  bad  long  since  termin- 
ated. 

[1]  The  statutes  (section  6842,  Con^  laws 
1909)  as  well  as  the  common  law  inttttpoaed 
Its  barrier  to  her  giving  testimony  wUdb 
would  fall  under  tlie  bead  of  privileged  com- 
munications between  husband  and  wlf^  bnt 
neither  the  statute  nor  the  common  law  jare- 
venta  one  spouse,  after  tbe  marriage  rela- 
tion lims  been  terminated,  from  b^ng  called 
as  a  witness  in  a  case  In  which  the  other  Is 
a  party  to  testify  to  indepmdent  facts  with- 
in the  knowledge  of  the  witness,  and  not 
coming  within  the  privilege.  S  Wigmore  on 
Bvldence,  2287,  not^  and  cases  cited;  Baat- 
eriy  V.  Gater.  17  Okl.  03,  87  Pac.  863,  10  Ann. 
Cas.  888;  Jones  on  Evidence  (2d  Ed.)  |S  736, 
773;  1  Greenleaf  on  Ev.  afith  Ed.)  837. 

[$]  The  mere  possession  of  lands,  withont 
any  adverse  claim  being  made  to  them,  for 
a  period  less  than  is  provided  by  limitation 
statutes,  does  not  proTo  title;  bnt  direct 
proof  of  the  existence  of  a  written  convey- 
ance, which  has  been  lost,  may  be  aided  by 
the  presumptions  to  be  derived  from  posses- 
sion and  repeated  or  continuous  acts  Of  own- 
ership in  establishing  the  title  to  the  land. 

[4]  Where  the  conveyance  Is  In  writing,  it 
must  be  proved  by  the  original  writing  or 
a  properly  certified  copy,  as  provided  by  stat- 
ute; bnt  If  the  fact  of  the  written  convey- 
ance Is  proved,  together  with  the  fact  of  its 
loss.  Its  existence  and  contents  may  be  prov- 
ed by  relevant  secondary  evidence.  Cahlll  v. 
Cahlll,  75  Conn.  522,  54  AtL  201.  60  L.  R. 
A.  706;  4  Ency.  Bv.  21^  and  cases  died. 
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Scott  T.  Crouch  et  aL,  24  Utah,  377,  67  Pftc 
1068;  Herndon  t,  Burnett  et  al.,  21  Tex.  Clr. 
App.  25,  50  S.  W.  581;  Melvln  v.  Proprie- 
tors, 17  Pick.  (Mass.)  255;  Johnson  et  al.  v. 
Lyford,  9  Tex.  Civ.  App.  85,  29  S.  W.  57; 
Baylor  t.  Tlllebach.  20  Tex.  Glr.  App.  490. 
49  S.  W.  720. 

The  importaot  fiact  In  this  case  was  wheth- 
er there  had  been  a  written  conveyance  from 
the  patentee  of  these  lots  to  Mrs.  Turner, 
which  had  been  lost  The  evidence  on  this 
point,  taken  together  with  the  drcumstances 
of  long  possession,  payment  of  taxes,  and  the 
actions  of  defendant,  with  fall  knowledge  of 
the  facts,  in  asserting  no  adverse  claims  to 
the  lots  for  so  many  years,  was  sufficient  to 
take  this  main  question  of  fact  to  the  Jury 
for  determination. 

The  cause  should  be  reversed  and  remand- 
ed for  «  new  trlaL 

FBB  GtJBIAM.   Adopted  In  wholeu 

(37  OHl.  W) 

STATE  V.  HINES  et  aL 
<8iQ>reine  Court  of  Uklahoma.   April  0,  1918.) 

(8vUalu»  by  «Ae  Court.) 
L.  Bail  (|  77*)— Oouktt  Courts— Fohkeitu re 
or  Bail  Bohd— Jubisdiction. 

The  county  court  is  not  limited  by  its  ju- 
risdiction in  civil  cases  to  declare  a  forfeiture 
upon  a  bail  bond  giv^n  in  a  criminal  action  of 
which  it  has  original  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Bail.  Cent 
Dig.  ii  »35-^4U,  879.  40S;  Dec;  Dig.  |  77.*] 

2.  Bail  (!  84*)  —  FoBnnnTBB  —  RiaHTs  or 

SCBETIEB. 

Where  an  order  of  court,  admitting  a  de- 
fendant to  bail,  authorized  the  making  of  a 
single  bond  to  cover  three  separate  cases,  and 
tfae  bond  given  pursaant  thereto  redted  that  the 
defendant  stood  changed  by  IndictnieDt  in  three 
cases,  describing  the  offenses,  such  bond,  being 
otherwise  valid,  is  binding  and  obligatory  on 
the  sureties. 

-  [Ed.  Note.— For  other  cases,  see  BaiL  Cent 
Dig.  U  879-s{81;  X>ec  Dig.  |  84.*] 

8.  Bail  <|  77*)  —  Default  or  Fbinoipai.  — 

.  Failure  to  Call  Sdbetieb. 

Where  the  principal  fails  to  appear  at 
court  as  required  by  the  terms  of  a  bail  bond, 
the  failure  to  call  tiie  sureties  will  not  defeat 
an  action  on  the  bond. 

-  [Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  if  S35-349,  379,  403;  Dec  Dig.  S  77.*1 

4.  Bail  (|  84*)  —  Fobfeitub*  —  Rights  6r 

SUKETIKa 

In  an  action  brought  in  the  district  court 
by  the  state  against  the  principal  and  sureties 
on  a  bail  bond  theretofore  duly  declared  forfeit- 
ed by  the  connty  court  having  jurisdiction  of 
the  criminal  action,  sickness  of  the -principal  on 
the  date  of  forfeiture  is  no  defense  against  the 
sureties'  liability.   Comp.  Laws  1909,  g  7112. 

lEid.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  II  379-881 :  Dec.  Dig.  B  84.*1 

OommlsBloners'  Opinion,  Dlrlslon  No.  1. 
Error  from  District  Court,  Sequoyah  Coun- 
ty; J(An  H.  Pitchford.  Judge. 

Action  on  a  statutory  ball  bond  by  the 
State  ot  Oklahoma  against  Frank  Hlnes, 


John  McBachln,  and  Paul  WInsett  Judg- 
ment for  plaintiff  agaiiist  defendant  Blues, 
and  for  defendants  McEachln  and  Wlnaett, 
and  the  State  brings  error.  Bevmed  and  re> 

manded. 

Wm.  L.  Curtis,  of  SalUsaw,  for  the  Stated 
Robert  B.  Jackson,  of  Salllaaw,  for  deCnd- 
ants  In  error. 

SHARP,  0.  On  February  2,  1910.  the  de- 
fendant in  error  Frank  Hlnes  was  in  custody, 
charged  with  having  violated  the  state  pro- 
hibitory laws  In  three  separate  cases,  num- 
bered 432,  441.  462.  On  said  day  the  coun^ 
court  of  Sequoyah  county  made  and  caused 
to  be  entered  an  order  fixing  the  ball  of  said 
defendant  at  the  sum  of  ¥1,600  for  his  ap- 
pearance on  the  first  Monday  in  April,  1910, 
the  bond  fixed  In  said  sum  to  include  all 
three  of  said  cases.  On  the  same  day  a  bond, 
signed  by  said  W.  F.  Hlnes,  as  principal,  and 
John  McEachiD  and  Paul  Winaett,  as  sure- 
ties, was  tendered  the  connty  Judge  and 
by  him  approved.  The  case  coming  on  for 
trial  on  April  12th,  the  defendant  filed  a  mo- 
tion for  continuance,  which  was  orermled. 
and  being  called  three  times  and  flalUng  to 
answer  his  bond  was  ordered  forfeited  and 
an  alias  warrant  issued.  April  19tli  thereaft- 
er the  defendant  filed  a  motloa  to  set  aside 
the  forfeitnre  theretofore  taken,  and  'to 
tlnue  the  case  until  tiw  naxt  tma  of  coni^ 
assigning  as  grounds  therefor  that  on  the 
day  of  the  forCeltnre  the  defendant  was  m 
and  unable  to  be  In  attendance  on  the  court 
Accompanying  this  motion  was  a  certificate, 
signed  by  two  physiclanB,  stating  tbat  on  the 
date  of  the  affidavit,  April  16»  1010;  the  de- 
fendant was  sick  In  bed  and  unaUe  to  be  up 
or  to  attotd  to  any  business  on  account  of  Ids 
said  Illness.  This  motion  onnlng  <nL  to  be 
heard  was  by  the  court  orerruled,  and  the 
case  react  for  trial  on  June  16th.  The  pres- 
vat  action  to  recover  of  the  principal  and 
sureties  the  amount  of  the  f orf^ted  bail  bend 
was  broui^t  In  the  district  court  on  August 
31,  1010.  The  defaidants  defended  on  the 
ground  that  the  principal  was  at  the  time  of 
the  forfeitore  prevented  firom  attending  court 
on  account  of  unavoidable  sickness,  render^ 
ing  it  Impossible  for  him  to  leave  his  home 
In  Ft  Smith  to  attend  the  triaL 

The  bond  provided  ttiat  said  defendant 
should  well  and  truljr  make  his  appearance 
before  the  court  at  its  next  term  to  be  b^pm 
and  tioldoi  at  the  courthouse  of  said  county 
of  Sequoyah,  In  the  town  of  Salllsaw,  ob 
the  4th  day  of  April,  1910,  and  there  remain 
from  day  to  day  and  term  to  term  of  said 
court  until  discharged  by  doe  course  of  law. 
The  forfeiture,  as  we  have  seen,  was  not 
taken  until  April  12,  1910.  It  was  not  neces- 
sary that  the  forfeiture  be  taken  on  the  day 
named  In  the  bond,  as  was  recently  held  by 
this  court  In  Knight  et  aL  v.  State  of  Okla- 
homa ex  rel.  H.  D.  Hrary,  130  Pac  282,  re- 
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centl7  decided  and  not  yet  officially  reported, 
where  It  was  held  that  a  similar  recogDl- 
xance,  executed  in  pursuance  to  the  statute, 
was  a  continuing  bond.  See,  also,  Shrlver 
et  al.  T.  State,  32  OkL  SOT,  122  Pac.  160. 

It  IB  urged  h«e,  In  addition  to  the  defenses 
made  betow:  (1)  That  the  ball  bond,  being  a 
yOat  bond  to  answer  for  three  cases,  was 
therefore  jM;  (2)  that,  no  forfeiture  hav- 
ing beos  taken  asainst  the  sureties,  no  recov- 
erj  covld  properly  be  had  in  a  salt  on  the 
bond;  ^  that  the  amount  of  the  bmd  was 
bfljond       Jiirladleti<m  of  the  coonty  court. 

[1]  W«  do  not  nnderstaikd  that  the  amount 
of  a  bond  fixed  In  a  orimlnal  case,  In  a  court 
of  limited  Joxlodlctlon,  must  be  ccnflned  fo 
the  amount  over  which  tbe  conrt  has  Jnrts- 
dlctSou  In  dTll  actions.  Tbe  county  conrt  had 
exdudve  original  Jorlsdlction  of  the  offoiMs 
laid  against  the  defendant  Secttona  12,  18, 
art  7,  Williams*  Ann.  Oonst  Tbe  ooonty 
conrt  not  only  had  Jurisdiction  of  the  offenss 
chafed,  but  It  was  Its  duty  to  admit  said  de- 
fendant to  ball  Section  7106,  Comp.  Laws 
190a  This  It  dU,  and  at  the  time  made  an 
order  fixing  bis  ball  at  (1,S00,  which  bond 
when  made  was  to  taclude  all  three  of  the 
cases  pending.  Having  jurisdiction  of  the 
offense  charged,  the  court  would  hare,  as  a 
necessary  incident  to  its  jjirlsdlctlon,  the 
ri^t  to  adjudge  a  forfeiture  of  such  bond. 
It  is  expressly  provided  by  section  7112, 
supra,  that  if  the  defendant  neglect  to  ap- 
pear according  to  the  terms  or  conditions  .of 
the  recognizance,  the  court  must  direct  the 
fact  to  be  entered  upon  Its  minutes,  and  the 
recognizance,  or  money  deposited  Instead  of 
ball,  as  the  case  may  be,  Is  and  shall  there- 
upon be  declared  forfeited.  If  the  contratlon 
of  the  defendants  in  error  be  correct,  then 
examining  magistrates,  harlog  Jurisdiction 
in  preliminary  hearings  in  all  manner  of 
bailable  felony  cases,  could  not  fix  a  ball 
bond  that  would  exceed  in  amount  the  maxi- 
mum sum  over  which  they  had  dvil  Juris- 
diction; so  that  no  bond  taken  by  such  an 
officer  for  the  appearance  of  a  defendant  in 
such  court  could  exceed.  In  a  Justice  of  the 
peace  court,  $200,  in  the  county  court,  $1,000. 
Such  is  not  the  law.  Entering  an  order  of 
forfeiture  against  the  principal  is  not  the 
legal  eQuivalent  of  the  rendition  of  a  Judg- 
ment against  the  sureties,  however  impor- 
tant it  may  become  in  the  subsequent  pro- 
ceedings In  the  district  court  in  an  action  on 
the  bond.  It  was  the  determination  of  a 
fact  incldwtal  to  the  Jurisdiction  in  pro- 
ceedings over  which  the  county  court  had  ex- 
clusive original  jurisdiction,  and  which  Juris- 
diction was  possessed  by  no  other  court 

The  question  was  before  the  Supreme 
Court  of  Texas,  where.  In  Qarner  v.  Smith, 
40  Tex.  60S,  It  was  held  that  a  Justice  of  the 
peace  had  jurisdiction  to  declare  a  forfeiture 
of  a  ball  bond  in  the  sum  of  $1,000,  given  for 
the  appearance  of  a  defendant  before  the 
Justice,  although  by  statute  it  was  provided 

131P,-M 


that  a  Justice  of  the  peace  diould  ouiy  have 
Jurisdiction  to  try  suits  and  actions  in  behalf 
of  the  state,  or  any  county  thereof,  or  any  In- 
dividual, to  recover  penalties,  fines,  and  for- 
feitures, where  such  penalty,  fine,  or  forfei- 
ture did  not  exceed  $100.  Other  cases  in 
point  are  State  v.  Quattlebaum,  87  S.  G.  203, 
45  S.  B.  162;  State  v.  Wilder,  13  S.  C.  314; 
State  V.  Williams,  37  La.  Ann.  200;  State  t. 
Comlg  et  al.,  42  Ui.  Ann.  416.  7  South.  698; 
People  V.  DevUn,  7  Daly  (N.  Y.)  47.  In  the 
latter  case,  referring  to  the  rule  at  common 
law,  it  was  said:  "As  respects  the  forfoitlng 
of  the  recognisance,  that  la  a  nutter  exclu- 
rively  for  the  conrt  where  the  recognisance 
was  taken.  This  was  the  rule  of  the  common 
law.  It  was  held  in  King  v.  Tombs,  10  Ifod. 
278,  that  the  Judges  of  Oyer  and  Terminer 
aro  tStb  pnHper  Judges  to  determine  whether 
recognisances  are  to  be  estreated  or  eimred ; 
that  It  Is  for  tbe  advantage  of  public  Justice 
that  it  should  be  in  the  power  of  the  Justices 
of  Oyer  and  Terminer  to  spare  the  reeognl- 
xances,  If  upon  the  clrcnmstanoea  of  tiie  case 
they  see  flt  and  there  la  nothing  in  tbe  statu- 
tory provialoos  above  refeired  to  changing 
the  rule  ot  Uia  commcm  law."  The  test  of 
the  Jurisdiction  of  the  coun^  conrt  was  not 
therefore,  the  amount  of  the  bond,  but  the 
fact  that  It  bad  Jurisdiction  over  the  offense 
diarged,  and  for  which  tbe  def^dant  gave 
bond  for  his  appearance. 

The  fact  that  but  one  bond  to  cover  three 
separate  cases  was  given  does  not  thereby 
render  the  ttond  void.  The  bond  was  given 
In  strict  conformity  to  the  order  of  tbe  court 
fixing  the  ball,  and  therefore  differs  from  the 
case  of  United  States  v,  Goldstein's  Sure- 
ties, 1  Dill.  413,  Fed.  Ca&  No.  1^.226,  cited 
by  counsel  for  defendants  in  errw,  in  which 
case  no  order  authorising  a  single  bond  was 
mad& 

[3]  It  Is  next  urged  that  no  forfeiture  was 
taken  against  the  sureties;  they  not  being 
Included  in  the  call  and  declaration  of  for- 
feiture. This  question  was  passed  squarely 
upon  In  Ingram  et  al.  v.  State  of  Kansas, 
10  Kan.  630,  In  which  the  syllabus  Is  aa  fol- 
lows: "Where  the  principal  fails  to  appear 
at  court,  as  required  by  a  criminal  cogni- 
zance, the  failure  to  call  the  sureties,  or  to 
enter  the  default  of  the  principal  on  the 
records,  wilt  not  defeat  an  action  brought 
on  the  recognizance." 

The  bail  bond  was  given  for  the  appear- 
ance, not  of  the  sureties,  but  of  tbe  principal. 
It  was  his  absence  that  forfeited  tbe  bond. 
Having,  without  sufficient  excuse,  neglected 
to  appear,  the  court,  after  having  first  called 
the  defendant  three  times,  declared  a  forfei- 
ture on  the  bond,  and  caused  the  fact  to  be 
entered  upon  Its  minutes.  This  was  all  tbe 
statute  provldtc^  for  forfeiture  of  bail  re- 
quires. People  V.  Tidmarsh  et  al.,  113  111. 
App.  1S3. 

[2]  Lastly,  In  a  suit  brought  against  the 
sureties  upon  a  forfeited  ball  bond»  is  the  Ill- 
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ness  of  the  principal  at  tbe  time  of  the  for- 
feiture a  defense  such  as  will  discharge  the 
sureties  from  UablUty?  There  are  decisions 
so  holding;  but,  so  far  as  our  examination 
has  extended,  none  arise  out  of  a  statute 
containing  provisions  like  or  similar  to  those 
found  in  section  7112,  supra;  This  section 
provides  that  If,  wlthoat  BOfflclent  excuse, 
the  defendant  neglects  to  appear  according 
to  the  terms  or  conditions  of  the  recogni- 
sance, bond,  or  undertaking,  either  for 
hearing,  amlgnment,  trial,  or  Judgment, 
the  trial  court  must  direct  the  ftict  to  be 
enteied  vq^on  Its  minutea,  and  such  recc^i- 
zance,  bond,  or  undertaking  of  ball,  or  the 
moner  deposited  Instead  of  ball,  as  the  case 
mar  he.  Is  and  shall  thereupon  be  declared 
forfaited.  But  If  at  any  time  before  the  final 
adjournment  of  eourt  the  def«idant  aod  his 
ball  satlafactorUr  excuse  his  neglect,  tbe 
court  may  Arect  the  forfeiture  to  be  dlB- 
cha^ied  upon  such  tonne  as  may  be  Just 
It  1b  further  provided  that  after  the  fbrf^> 
tnre  the  district  (county)  attorney  must  pro- 
ceed iritb  due  dlUgaice  by  action  agnlnat 
the  ball  upon  the  Instrument  so  forfeited. 
If  money,  Instead  of  ball,  be  so  forfeited, 
the  (deA  of  the  eourt  or  other  officer  with 
whom  it  Is  deposited  must  Immediate,  aft- 
er the  final  adjournment  of  court,  pay  over 
the  money  d^toslted  to  the  county  treasurer 
without  further  proceedings  at  law. 

On  the  day  ot  the  forfeiture  the  defendant 
bad  moved  for  a  continuance  of  the  cases 
pending  against  him,  which  motion  was 
overruled.  Obaarrlag  the  provision  of  the 
Btatnte,  he  thereafter  and  on  AprU  19th  filed 
a  motion  to  set  aside  tbe  forfeiture  thereto- 
fore taken,  In  which  it  was  stated  that  at 
the  time  of  forfeiture  tlie  detondant  was 
111  and  unaUe  to  attend  court.  This  motion 
was  suj^rted  by  the  affldavlte  of  two  phy^ 
Bicians  residing  at  Ft  Smith,  Ark.  This  mo- 
tion was  overruled,  and  no  further  effort 
made  In  the  county  court  to  vacate  and  set 
aside  the  Ju^n>n«it  of  forfeiture^  The  ques- 
tion of  the  Aufflcloicy  of  the  defendant's 
excuse  for  fiillare  to  attend  conrt  accord- 
ing to  the  terms  of  his  bond  was  therefore 
adjudicated  and  decided  against  him. 

In  People  v.  Wolf  et  al.,  16  Gal.  385,  a 
similar  question  was  presented.  It  was  there 
insisted  by  tbe  sureties  in  the  action  brought 
on  tlie  forfeited  recognizance  in,  the  district 
court  that  the  court  of  sessions  had  erred  in 
declaring  the  bond  forfeited.  Answering 
this  contention  the  court  said:  "It  is  snffl* 
clent  that  If  the  court  of  sessions  erred  in 
this  respect  the  error  cannot  be  corrected 
or  be  made  available  in  the  district  conrt 
The  conrt  of  sessions  decided  that  tbe  de- 
fendant made  no  ai^>earance,  and  forfeited 
his  bond;  and  this  Judgment,  if  erroneous 
upon  the  facts,  cannot  be  revised  In  the  dis- 
trict court  In  the  form  of  a  plea  or  defense 
to  the  suit  on  the  recognizance.  This  matter 
would  be  really  a  retrial  of  the  subject  paaa- 


ed  upon  by  the  court  of  sessions,  or  an  In- 
direct appeal  &om  Its  decision." 

Section  0302,  Compiled  Laws  of  Utah  18S8, 
la  very  similar  to  our  own  stetute;  In  fact, 
on  tiie  question  of  controlling  Importance 
the  statutes  are  alike.  It  was  held  in  United 
States  V.  Eldredge,  5  ntah,  161,  13  Pac.  073: 
"Our  territorial  statute,  however,  provides 
that,  notwitlistanding  the  foifelture  of  tbe 
undertaking,  If,  at  any  time  before  tbe  final 
adJoummeDt  of  the  court,  the  accused  or  his 
bail  appear  and  sattefactorlly  excuse  his 
neglect,  the  court  may  direct  the  forfeiture 
of  the  undertaking  to  be  discharged  u|>on 
such  terms  as  may  be  Just  Laws  Utah 
1878,  p.  148,  S  40&.  Tbe  appellants  have  not 
however,  concluded  to  avail  thenudves  of 
the  privileges  offered  by  tbe  statute  We 
think  they  have  ^Mlved  all  tiie  irregularities 
of  which  they  could  ban  taken  advantage 
under  It  We  know  of  no  anthwlty  tor  tiie 
eourt  to  entertain  sndi  excuse  after  tbe  ad- 
journment of  tbe  term,  nUeh  took  place  a 
few  days  after  the  for^ture" — citing  cases. 
Here  the  defendant  did  aTaU  Ums^  of  the 
opportunity  afforded  by  tbe  statnte^  bnt  hav- 
ing met  with  an  adverse  deefalon  allowed 
the  court's  Judgment  to  become  final. 

In  Friedltaw  v.  State.  96  Ind.  SOS,  It  was 
beld  that  where  a  Justice  of  the  peace  ad- 
Judged  a  recognisance  to  a^iear  befwe  Um 
to  answer  fOr  a  crime  to  be  forfeited,  and 
made  the  pnq>er  oitry  and  certificate  them- 
oti  his  Judgment  of  forfOlture  could  not  be 
questioned  plea  or  proof  In  c  suit  upon 
the  recognlxanee.  tt  was  said  by  the  court: 
"Evea  It  the  auction  ot  tbe  Justice  in  Out 
particular  complained  of  was  irr^lar,  it 
did  not  render  the  Judgmmt  of  forfeiture 
void.  It  cannot,  ther^re,  be  oollaterally 
questioned."  Hatdertr  r.  State,  6  Kan.  Appk 
ISO,  48  Pac.  996;  Stete  v.  Stout,  11  N.  J. 
Law,  135;  State  of  Texas  v.  Ake,  41  Tex. 
106;  FOulke  et  al.  r.  Commtmwealth,  90  Pa. 
2S7;  United  States  v.  Beese,  4  Sawyer,  6SS, 
Fed.  Cas.  No.  164-38;  Qregory  et  al  t.  Levy 
et  aL,  12  Barb.  09.  Y.)  610;  Plerson  v.  Com- 
monwealth, 8  Grant's  Cas.  (Pa.)  314. 

[4]  Tiiat  the  defendant  was  snbsequraitly 
surrendered  into  the  custody  of  the  officer 
and  toidered  the  payment  of  ail  costs  tliat 
had  accrued  by  reason  of  the  forfeiture  are 
not  questions  that  can  be  raised  in  a  suit 
on  tbe  forfeited  recognisance  in  the  district 
court  In  other  words,  the  defendant  had 
presented  his  excuse  to  the  county  court, 
and  it  had  there  been  adjudged  Insufficient 
This  was  binding,  not  only  on  him,  but  ^  ^ 
far  as  the  forfeiture  was  declared,  upon  the 
sureties.  In  making  this  order  overmliog 
the  defendant's  motion,  the  county  court  may 
have  erred  or  abused  Its  discretion,  as  the  case 
may  be;  but  the  Judgment  having  become 
final,  is  binding  upon  those  affected  by  It 
We  have  no  hesitancy  In  saying  that  In  the 
call  of  a  criminal  case,  elthw  tor  beariDg, 
arraignmrait  trial,  or  Jndguient^  or  upon  any 
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otber  occasion  when  his  presence  in  court 
mar  be  lawfallf  required,  If  a  defendant, 
on  account  of  Illness,  is  unable  to  be  present, 
and  anch  fact  is  made  to  satisfactorily  ap- 
pear, it  would  be  eitber  error  or  an  abuse 
of  discretion  to  refose  eitber  to  pass  the  case 
or  grant  a  continuance,  or  upon  sufficient 
showing  to  Tacate  and  set  aalde  the  order 
of  forfeiture.  If  by  illness  or  accident  a 
defendant  is  prevoited  from  attending  court. 
Us  recognizors  should  be  reliered  from,  lia- 
bility on  account  thereof.  But  this  contem- 
plates that  the  relief  sought  be  prosecuted 
at  the  proper  time  and  in  the  proper  court; 
otberaise,  as  in  all  other  cases,  the  Judgment 
of  forfeiture  would  become  final.  In  sudt 
cases  the  snretieB  must  take  timely  notice 
of  the  fact  of  the  default  of  their  pxincipaL 
They  have  ToluntarHy  become  Us  Jailers 
(Oompb  Iaws  1909,  |  Till),  and  if  by  reason 
of  illness  or  unaroldatde  casualty  tbelr  prin- 
cipal has  been  prevented  from  being  present 
at  court,  It  is  their  duty  to  see  to  it  that 
ttKcnse  be  rendned  at  the  same  term  vt  the 
court  at  which  the  forfeiture  was  taken. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  must  be  rerersed,  and  the 
cause  r^anded  for  furttier  proceedings  con- 
sistent with  this  opinion. 

PHB  GUBIAU.  Adopted  In  wbolew 
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WESTERN  NAT.  LIFE  INS.  CO.  t.  WIL- 
IJAMSON-HALSELL-FRAZIBB 
C30. 

(Supreme  Coart  of  Oklaboma.   April  6,  1918.) 

(ByBabuB  by  tU  Court.) 

1.  IirsuuircB  (%  33S*)— Ibor-Safb  aud  Jir- 

VKNTOBT  OUDBBS— EfITCT  OF  BSEAOH. 
The  iron-sale  and  inventory  clauses  in  fire 
insurance  policies  are  promiBsory  warrantlei, 
and  an  nnjostifiable  breach  of  tlwm  by  the  in- 
sured prsTcnU  recovery. 

[Bid.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  K  66%  S5S;  Dea  Dig.  { 

2.  iNSUKANCl  d  885*>— laON-SAra  ANO  IN- 
VENTOBT  OLAUBBB— KECOVBBT  OR  POOCT, 

If  Inrentories  and  books  have  been  kept 
as  required  by  tke  terms  of  the  policy,  the  in- 
sured Is  entitled  to  recover,  although  the  inren- 
tories  and  books  have  been  lost,  provided  the 
loss  has  occnrred  without  the  fault,  negligence, 
or  design  of  the  insnred,  and  where  the  insured 
has  used  sncb  care  in  the  premisea  as  a  pru- 
dent man  acting  in  good  faith  would  exercise. 

[Ed.  Note.— For  other  caMs,  see  Insurance, 
Cent  Dig.  {|  8B2,  853;  Dec  IHg.  |  S35.*] 

3.  .WmoBBBB  9  S2*)  —  CouPEXxHor— Hna- 

BAVD  AlfD  Win. 

The  wife  Is  an  Incompetent  witnesB  In  a 
case  if  her  basband  is  interested  in  the  result 
of  the  action  and  will  share  in  any  recovery 
that  msy  be  had,  although  the  action  is  in  the 
name  of  a  third  party. 

[Ed.  Note.— For  other  cases,  see  mtnesses. 
Cent  Dlg.y  124,  126-130,  16G,  415-«17,  419. 
424;I>ec.I%.  |62.*1     ^  ^ 


4.  WiTNESSBs  (I  S6*)  —  CoMPCTENCT  —  Hus- 
band AND  WIM— AOENCT. 

When  the  wife  is  acting  as  agent  of  the 
fausband  In  respect  to  the  transaction  about 
which  she  is  called  to  testify,  and  her  testimony 
is  otherwise  sdmissible,  the  fact  that  the  trans- 
action occurred  in  the  presence  of  her  husband 
does  not  prevent  her  from  testifying. 

[Ed.  Not&— For  other  cases,  se«  Witnesses, 
Cent  Dig.  SI  168-100;  Dec  Dig.  {  Oa*l 

5.  Witnesses  (I  78*)  —  Compbtbnot— HUB- 

BAKD  AND  Wm— AOINCT— SUFtlCXlNCT  OV 

Evidence. 

The  facts  examined,  and  Iteld  to  constiitate 
the  wife  the  agent  of  the  bnsband. 

[Ed.  Note.— For  other  cases,  ses  Witnesses, 
Cent  Dig.  ti  195-200;  Dec.  Dig.  1  7a*] 

0.  Witnesses  [%  79*)  —  Cohfetenct  —  Qdbs- 

tion  for  cottbt. 

It  is  the  duty  of  the  court  to  pass  upon 
the  competency  of  witnesses,  and  it  fs  error  to 
admit  the  teetimony  of  a  witness  whose  com- 
petency is  challenged  and  then  submit  to  the 
jary  an  Instruction  directing  them  to  disregard 
the  testimony  providing  they  find  that  the  wit- 
ness is  incompetent  to  testify. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  201-204.  216;  Dec.  Dig.  179?^ 

7.  Evidence  (S  258*)— Aohon  on  Insubakqi 
PoLicT—AcTB  or  Agxnt- AnmSSlBILITT— 
Pbedicatk. 

Testimony  was  admitted  tending  to  show 
that  an  officer  of  the  defendant  corporation 
made  a  corrapt  ofl'er.  The  t»timony  tended  to 
show  that  this  officer  was  the  secretary  of  the 
company  and  in  charge  of  the  particular  matter 
of  basioess.  EelA,  that  it  was  tmnecessary  to 
show  that  the  officer  had  authority  to  make  Uw 
improper  offer. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  1006,  1007;  Dec.  Dig.  |  258.«] 

(Aiditional  SyUahut  iv  Bdiional  Staff.) 

8.  Apfeal  and  Bbbob  (I  1048*)— Habhlbm 
Ebbob— Submission  or  lamnEft—CoMPSTEN- 

CY  of  Witness. 

Where,  in  an  action  on  a  fire  insurance 

fioUcy,  the  wife  was  clearly  competent  to  testi- 
y  as  she  did.  her  testimony  being  concerning  a 
transaction  wherein  she  acted  as  her  husband's 
agent,  error  in  submitting  the  question  of  her 
competency  to  the,  jury  was  not  prejudicial  to 
the  defendant 

[Ed.  Note.— For  other  cases,  see  Appesl  and 
Error,  Cent  Dig.  Sf  4140-4145,  416ir41fi&- 
4160;  Dec.  Dig.  1  1048.*] 

Commissioners*  Opinion.  Division  No.  1. 
Error  from  DlBtrlct  Court,  Pottawatomie 
County;  Roy  Hoffman,  Judge. 

Action  by  the  WllUamson-Halsell-Frazler 
Company  against  the  Western  National  Life 
Insuranee  Company  to  recover  on  a  Are  in- 
surance policy.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

Blakeney  ft  Haxey,  of  Muskogee,  for 
plaintiff  in  error.  Lydick  &  Bggerman,  of 
Shawnee,  for  defendant  tai  error. 

AMES,  C.  W.  J,  Grace  was  the  insured. 
The  plaintiff  was  one  of  Us  creditors. 
Orace's  stock  of  merchandise  was  totally 
destroyed  by  flra  A  day  or  two  after  the 
fire  Grace  assigned  his  claim  against  the 
Insurance  company  to  the  plaintiff  as  col- 
lateral security.  The  plaintiff  sued  and  re- 
covered  judgment 
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The  first  error  assigned  Is  that  the  coart 
erred  In  givins  the  foUowlDg  Instruction: 
"The  Jury  Is  instructed  that  the  failure  o* 
the  insured  to  produce  the  books  and  Inven- 
tories as  required  by  the  polI<v  of  fire  in- 
surance means  a  failure  to  produce  them  If 
they  are  in  existence  when  they  are  called 
for,  or  if  thev  have  not  Seen  lost  or  destroyed 
6y  the  fault,  negligence,  or  design  of  the  in- 
sured. If  the  Insured  has  made  a  reasonable 
effort  to  produce  the  required  books  and  In- 
ventories, and  has  failed  through  no  fault  of 
Ills  own,  such  substantial  compliance  will  be 
sufficient,  and  if  the  Jury  believe  that  the 
books  and  inventories.  If  you  find  that  such 
were  kept,  have  heen  lost  icithout  the  cul- 
pable negliget%ce  or  wrongful  or  fraudulent 
act  or  design  of  the  insured  or  hU  assignee, 
the  jury  is  instrncted  that  the  loss  and  con- 
sequent failure  to  produce  the  same  will  not 
Invalidate  the  iK>licy,  notwithstanding  the 
provision  that  the  failure  to  produce  the 
same  shall  render  the  policy  null  and  void, 
tvhere  the  insured  and  the  assignee  have  used 
8uch  care  on  the  occasion  as  a  prudent  man 
acting  in  good  faith  would  exercise." 

[i,  2]  One  of  the  defenses  was  that  the  in- 
sured had  not  kept  and  produced  his  Inven- 
tories and  books  as  required  by  the  terms 
of  the  policy;  the  iron-safe  and  inventory 
clauses  being  the  customary  ones  in  Insur- 
ance policies.  The  plaintiff's  excuse  for  fail- 
ure to  produce  was  that  the  books  had  l>een 
lost  after  the  Are  without  fault  or  negligence 
on  his  part  The  Iron-safe  and  Inventory 
clauses  are  promissory  warranties,  and  an 
unjustifiable  breach  of  them  prevents  a  re- 
covery. Shawnee  Fire  Ins.  Co.  v.  Thompson 
&  Rowell,  30  Okl.  466.  119  Pac.  985 ;  German 
American  Ins.  Co.  t.  Fuller,  26  Okl.  722,  110 
Pac.  768;  Gish  v.  Insurance  Co.  of  North 
America.  16  Okl.  59,  87  Pac.  869,  13  I*  B.  A. 
(N.  S.)  826.  On  the  other  hand,  "failure  of 
an  Insured  to  produce  the  books  and  Inven- 
tory, as  required  by  a  policy  of  fire  insur- 
ance under  the  penalty  of  forfeiture,  means 
failure  to  produce  them  if  they  are  In  exist- 
ence if  called  for,  or  if  they  have  been  lost 
or  destroyed  by  the  fault,  negligence,  or  de- 
sign of  the  insured."  German  Alliance  Ins. 
Co.  V.  Newbem,  25  Okl.  489.  106  Pac.  826,  28 
Li.  R.  A.  (N.  S.)  337.  And  a  substantial  com- 
pliance with  these  provisions  is  suffldent 
Home  Ins.  Co.  v.  Ballard,  32  Okl.  723,  124 
Pac.  316.  The  evidence  to  which  this  Instruc- 
tion was  addressed  tended  to  show  that  an 
Inventory  was  taken  and  kept  at  the  resi- 
dence of  the  Insured  and  In  compliance  with 
the  requirements  of  the  policy;  that  a  few 
days  after  the  fire  a  representative  of  the 
pl&intifC  called  upon  the  insured  with  refer- 
ence to  his  indebtedness;  that  he  was  sa- 
lting the  insured  In  the  matter  of  making 
his  proofs  of  loss  and  collecting  his  insur- 
ance; that  the  books  were  delivered  to  this 
agent  of  the  plalntlCE  for  use  in  settlement 
with  the  Insurance  company;  that  this  agent 
reeeired  the  books  and  took  thetp  away  witib 


him;  that  he  left  the  town  of  the  fire  w 
on  a  train,  catrylng  the  t>ooks ;  that  he  laid 
them  upon  a  seat  in  the  railroad  car;  that 
he  changed  his  seat  to  engage  in  conversa- 
tion with  some  one,  or  for  some  other  pur- 
pose, leaving  the  books;   that  he  went  to 
sleep;   that  he  was  to  get  off  at  Bolden- 
vllle;  that  when  the  train  stopped  he  awoke; 
that  he  looked  for  the  books  where  he  had 
left  them  and  lo  several  adjoining  seats; 
that  he  did  not  have  time  to  make  further 
search,  but  had  to  jump  off  the  train ;  that 
be  wired  the  railway  company  at  McAlester 
to  make  further  inquiries,  but  that  the  books 
were  never  found,  and  consequently  were 
never  produced  by  the  iiuiured  as  required 
by  the  terms  of  the  policy.    The  Italidzed 
portions  of  the  Instruction  give  the  material 
conditions  Justlfylog  a  loss;   that  la,  that 
the  books  must  be  produced  If  in  existence, 
and  that  their  loss  will  not  be  an  excuse,  un- 
less It  has  been  without  the  fault,  negligences 
or  design  of  the  Insured.    The  term  "cul- 
pable  negligence"  may  be  too  strong,  and 
the  instruction  would  be  better  If  the  word 
"culpable"  was  omitted ;  but  an  examination 
of  the  Italicized  portions  shows  that  the 
substance  of  the  Instruction  was  to  the  effect 
that  the  loss  would  excuse  the  plaintiff,  pro- 
vided tbat  he  and  the  insured  had  used  such 
care  on  the  occasion  as  a  prudent  man  acting 
In  good  faith  would  exercise,  and  tbat  tbe 
loss  had  not  occurred  by  reason  of  their 
fault,  negligence,  or  design.    We  think  the 
Instruction  Is  a  substantial  compliance  with 
the  rule  laid  down  in  the  Newbem  Case, 
supra,  and  are  not  disposed  to  reverse  the 
case  on  account  of  the  improper  nae  of  tbe 
word  "culpable." 

[3-S]  The  next  assignment  of  error  relates 
to  the  admission  of  the  testimony  of  Mrs. 
Grace,  the  wife  of  the  insured,  over  tbe  ob- 
jection that  she  was  an  Incompetent  wit- 
ness. The  testimony  was  admitted  upon  the 
theory  that  In  the  matters  about  whlcb  she 
was  testifying  she  was  acting  as  agent  of 
her  husband,  and  therefore  was  within  the 
terms  of  section  6842,  Comp^  Ijaira  1909, 
which  provides  that:  "The  following  per- 
sons shall  be  Incompetent  to  testify:  •  •  • 
(3)  Husband  and  wife,  for  or  against  each 
other,  except  concerning  transactions  in 
which  one  acted  as  the  agent  of  the  other,  or 
when  they  are  Joint  parties  and  have  a  Joint 
interest  in  the  action ;  but  in  no  case  shall 
either  be  permitted  to  testltr  concemlog  any 
communication  made  by  one  to  the  other  dur- 
ing the  marriage,  whether  called  wUle  that 
relation  subsisted,  or  afterwards.  •  • 
The  substance  of  Mrs.  Grace's  testimony  was 
that  she  assisted  in  taking  the  inv^tory ; 
that  her  husband  called  off  the  articles,  and 
price,  and  she  took  them  down  in  a  book; 
that  she  took  care  of  the  book,  keeping  it  at 
her  residence  and  having  charge  of  it  until 
after  the  fire;  -that  this  and  the  other  booka 
were  kept  by  her  on  the  dresser  at  night,  and 
were  there  when  the  attm  was  bnmed  s  that 
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after  the  tire  sbc  jftTe  the  booka  to  Mr.  Butts, 
the  agent  of  the  plaintiff;  that  at  the  time 
be  was  there  her  husband  was  In  bed  sick ; 
that  she  delivered  the  books  to  Mr.  Batts 
by  Mr.  Grace's  direction,  all  three  being  pres- 
ent at  the  time.  It  is  tme  that  her  husband 
is  not  the  plaintiff  in  this  case,  bat  the  testi- 
mony shows  that  the  assignment  is  to  the 
plaintiff  as  collateral  security,  and  that  the 
snrplus  after  the  payroent  of  the  plaintiff's 
debt  is  for  the  benefit  of  the  husband.  The 
▼erdiet  is  for  more  than  the  plaintiff's  debt, 
and  therefore  the  husband  Is  interested  in 
the  result  of  the  action,  and  under  these 
facts  his  wife  cannot  testify  unlem  she  could 
testify  If  he  were  the  plaintiff  himself.  In 
re  Valentine.  03  Wia  46.  67  N.  W.  12;  La 
Barre  r.  Wood.  64  Vt.  452;  McBwen  v.  Shan- 
non et  al.,  64  Vt  683,  26  AU.  661 ;  Swift  t. 
Martin,  19  Ma  App.  488;  Phillips  t.  Ponlter, 
111  IlL  App.  330;  Bird  r.  HuestoD,  10  Ohio 
St  418;  Johnson  v.  Boice,  40  La.  Ann.  273, 
4-  South.  168,  8  Am.  St  Rep.  628;  Undsay  t. 
McCormick,  82  Ta.  470,  6  S.  B:  634.  We  hare 
recently  had  occasion  to  examine  this  sub- 
ject in  the  cases  of  Pish  t.  Bloodworth,  120 
Pac.  82,  and  Muskogee  Electric  Traction  Co., 
T.  Mclntlre,  133  Pac.  213,  neither  of  which  is 
yet  officially  reported,  and.  under  the  princi- 
ples laid  down  in  tliose  two  cases,  we  think 
that  Mrs.  Grace's  testimony  was  admissible. 

[I,  t]  It  Is  next  urged  that  the  oonrt  erred 
In  giring  an  instruction  advising  the  jury 
that  husband  and  wife  are  Incompetent  to 
testify  except  under  the  circumstances  stated 
in  the  statute,  and  that  in  this  case,  while 
Mrs.  Oraoe^B  testimony  had  been  admitted, 
the  Jury  should  exclude  every  part  of  it  If 
any,  except  in  the  cases  where  she  was  act- 
ing as  the  agent  of  her  husband.  This  In- 
struction shifted  the  court's  responsibility 
to  the  jury  and  was  inqwoper.  It  is  the  duty 
of  the  court  to  pass  upon  the  admissibility 
of  evidence,  and  where  the  testimony  of  the 
wif6  is  objected  to  on  the  ground  of  ineom- 
petfency,  and  It  is  songht  to  introdnoe  It  be- 
esnse  ahe  comes  within,  the  exception,  the 
conrt  should  determine  this  question.  Cairns 
T.  Mooney,  62  Vt  172, 10  Atl.  226 ;  Common- 
wealth Reagan,  175  Mass.  336,  66  N.  Bi 
577.  78  Am.  St  Rep.  496;  Phenlx  Ins.  Co. 
T.  Holcombe.  67  Neb.  622,  78  N.  W.  300,  73 
Am.  St  Rep.  632 ;  Grand  Lodge  of  111.,  eta, 
T.  Wletlng.  168  111.  408,  48  N.  B.  59,  61  Am. 
St  Bep.  123.  The  trial  court  should  not 
aToid  the  responsibilities  which  the  law  Im- 
poses upon  him  by  sbifting  them  to  the  jury. 
The  jndge  is  an  Important  and  Indispensa- 
ble element  In  the  trial  of  a  lawsuit,  and 
ationld  meet  his  duties  wlthont  hesitation. 
His  duties  are  just  as  important  as  those 
of  the  jury.  He  should  guide  the  jury  in  its 
deliberations.  He  should  Inform  them  as  to 
the  law  aud  exercise  a  superintending  con- 
trol of  the  administration  of  justice,  and. 
if  the  testimony  of  Mrs.  Grace  had  been  Im. 


properly  admitted,  we  would  not  hesitate  to 
reverse  this  case  on  acconnt  of  this  Instruc- 
tion. But  as  her  testimony  was  properly 
submitted  to  the  jury  concerning  a  transac- 
tion In  which  she  acted  as  agent  for  ber  hus- 
band, the  error  of  the  court  In  giving  this 
instruction  could  not  have  resulted  prejudi- 
cially to  the  defendant,  and  therefore  the 
case  could  not  for  that  reason  be  reversed. 

[7]  The  witness  Butts,  the  agent  of  the 
plaintiff,  testified  that  Mr.  Archinault  of- 
fered to  give  him  $500  not  to  make  proof  of 
loss,  the  effect  of  which  would  have  been  to 
pay  the  plaintiff  but  defeat  a  recovery  on 
the  policy  for  the  benefit  of  Grace.  This 
offer,  if  made,  was  equivalent  to  an  offer  of 
a  bribe  and  manifestly  would  be  of  material 
weight  with  the  jury.  The  testimony  tend- 
ed to  disclose  that  Mr.  Archinault  was  secre- 
tary of  the  company;  In  tact  his  name  ap- 
pears as  secretary  upon  the  policy  sued  on. 
But  it  is  argued  that  it  must  be  shown  that 
he  was  authorized  by  the  defendant  to  make 
this  proposition  before  the  testimony  was  ad- 
missible. If  he  was  the  secretary  of  the 
company,  and  if  he  was  in  charge  of  the 
adjustment  of  the  loss,  and  If  he  made  a  cor- 
rupt proposition,  we  do  not  think  it  was  nec- 
essary for  the  plaintiff  to  prove  that  he  was 
authorized  by  the  defendant  to  make  this 
corrupt  proposition.  It  requires  no  argu- 
ment to  show  that  practically  that  would  be 
an  impossible  thing  to  do. 

The  judgment  of  the  trial  conrt  should  bt 
affirmed. 

PSa  CURIAM.  Adopted  In  wholsw 


(tr  oki.  hd) 
TIDWKLL  et  oL  T.  DOBSON  et  aL 
(Saprene  Court  of  Oklahoma.   April  4.  1918L) 

(Byllabiu  iv  *^  Court.) 

1.  Indians  (|  16*)  —  Lease  or  Lamos  — Iir- 

8TBUCTI0N8. 

By  Act  Cong.  June  7,  1807,  c.  3,  80  Stat 
72,  the  restrictions  as  to  slienatloD  of  lands 
allotted  members  of  the  Quapaw  lodian  Tribe 
under  Act  March  2,  1895,  c.  188.  28  Stat.  907, 
were  so  modified  as  to  grant  to  allottees  of  such 
tribe  the  power  to  lease  their  allotted  lands 
for  a  term  not  exceeding  three  years  for  farm- 
ing or  grazing  purposes,  and  for  a  term  not  ex- 
ceeding ten  years  for  mining  or  business  pur^ 
poses,  without  the  approval  of  the  Secretary  of 
the  Interior,  except  in  eases  where  the  allottee 
by  reason  of  age  or  other  disaUlibr  was  incMfc- 
petent  to  properly  manage  his  oUotment 

[Ed.  Note.— For  other  cases,  see  IndlawL 
Cent  Dig.  8  46;  Dec  Dig.  |  16.*] 

2.  Indians  (i  16*)— Mining  Lease— Assioir- 
MKNT  OF  RoTALTT— Validity. 

An  assignment  of  royalty  due  under  a  min- 
ing lease  given  by  a  Quapaw  Indian  on  his  al- 
lotment is  valid  ,  under  Act  March  2,  1895,  c, 
188,  28  Stat  907,  as  modified  by  Act  June  7, 
1S07,  c.  3,  30  Stat.  72-  Following  Wat-Tah- 
Noh-Zhe  V.  Moore.  120  Pac  877. 

[Ed.  Note.— For  other  cases,  see  Indiana 
Cent  Dig.  |  46;  Dec.  Dig.  {  16.*] 


•ror  other  oaaw  ms  aame  tople  aad  Motion  NUMBER  la  Dm.  Dig.  A  Am.  Dig.  X«y-Ho.  BwIh  A  R^'r  Indsm 
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Commlaaloners'  Opinion.  Dlvlalon  No.  2. 
Error  from  Dietrlct  Court,  Ottowa  Coiint7; 
T.  L.  Brown,  Judge. 

Action  by  Moody  B.  Tldwell  and  another 
against  W.  W.  Dobson  and  Mary  Moore.  De- 
murrer to  answer  of  Mary  Moore  sustained, 
but  oremiled  as  to  answer  of  defendant 
named,  and  from  judgment  rendered  for 
sucb  defendant  plalntlflk  bring  error.  Af- 
firmed. 

B.  E.  Sapp  and  A.  Scott  Thompson,  both 
of  Miami,  for  plaintiffs  In  error.  S.  C.  Ful- 
lerton,  of  Miami,  for  defendant  in  error. 

HABBISON,  C.  This  was  an  action  by 
Moody  B.  Tldwell  and  W.  C.  Lyklus  against 
W.  W.  Dobson  and  Mary  Moore  to  clear  ti- 
tle to  a  tract  of  allotted  land  In  the  Qua- 
law  Indian  reservation.  One  Ohs-ta-wat-tah, 
a  citizen  of  the  QuajMtw  Tribe  of  Indians, 
was  the  original  allottee  of  the  land  in  qnea- 
tlon.  Plaintiff  claimed  title  by  virtue  of  a 
warranty  deed  from  the  heirs  of  Ohs-ta-wat- 
tah.  Defendant  Mary  Moore  claimed  an  In- 
terest in  the  land  by  virtue  of  a  lease  from 
Ohs-ta-wat-tah  during  her  lifetime.  Defend- 
ant Dobson  claimed  an  Interest  by  virtue  of 
an  assignment  of  royalty  from  the  heirs. 
Upon  Ohs-ta-wat-tah's  death,  her  lands  de* 
Bcended  to  her  heirs.  There  seems  to  have 
been  two  families  of  heirs,  and  after  her 
death  one  0.  M.  Harvey  procured  mining 
leases  from  each  family  to  the  land  in  ques- 
tion for  a  period  of  ten  years,  after  which 
defendant  Dobson  procured  from  one  family 
of  belni,  to  wit,  George  Red  E3agle  and  wife, 
Minnie  Bed  Eagle,  and  sister,  Grace  Bed 
Eagle  Sacto,  an  ass^m«it  of  the  royalties 
due  them  from  the  lease  of  C.  M.  Harvey. 
At  the  trial  of  the  cause  the  demurrer  to 
the  answer  of  Mary  Moore  being  snataln- 
ed,  she  dropped  out  of  the  case,  and  Judg- 
ment was  rendered  foreclosing  her  of  all  ln> 
terest  in  the  land.  The  issues  between 
plaintiffs  and  defendant  Dobson  were  wheth- 
er the  heirs  of  a  Quapaw  allottee  could  al- 
ienate the  allotment  by  a  mining  lease,  and 
whether,  If  bo,  the  royalties  due  such  heirs 
from  such  lease  could  be  legally  assigned. 
The  court  decided  both  Issues  In  favor  of 
defendant  Dobson.  PlaiutlfF  excepted  and 
appealed  from  the  judgment. 

[1,2]  It  la  true,  as  contended  by  plaintiff 
in  error,  that  Congress  by  Act  March  2, 
1S95,  c.  188,  28  Statutes  at  Large,  007,  desig- 
nated as  the  Quapaw  Allotment  Act,  restrict- 
ed the  members  of  the  Quapaw  Indian  Tribe 
In  the  alienation  of  their  lands  for  a  period 
of  25  years.  It  is  also  true,  and  was  so  held 
by  thlB  conrt  in  Bldred  v.  Okmulgee  Loan  ft 
Trust  Co..  22  Okl.  742.  OS  Fac.  029,  that  the 
granting  of  oil,  gas,  or  mining  leases  Is  an 
alienation  within  the  meaning  of  the  act  of 
Congress.  But  it  moat  be  observed  that  by 


act  of  Congress  approved  June  7,  1S07  (chap- 
ter 3,  30  Statutes  at  Large,  72),  the  restric- 
tions of  members  of  the  Quapaw  Indian 
Tribe  were  modified  so  as  to  permit  members 
of  such  tribe  to  lease  their  allotted  lands  for 
terms  not  exceeding  three  years  for  farming 
and  grazing  purposes,  and  not  exceeding  ten 
years  for  mining  or  business  purposes.  Said 
act  reads  as  follows :  "That  the  allottees  of 
land  within  the  limits  of  the  Quapaw  Agen- 
cy. Indian  Territory .  are  hereby  author- 
ized to  lease  their  lands,  or  any  iwrt  there- 
of, for  a  term  not  exceeding  three  years  for 
farming  or  grazing  purposes,  or  ten  years 
for  mining  or  business  purposes.  And  said 
allottees  ' and  their  lessees  and  Giants  shall 
have  the  right  to  employ  such  assistants,  la- 
borers, and  help  from  time  to  time  as  thej 
may  deem  necessary;  provided,  that  who- 
ever it  shall  be  made  to  appear  to  the  Sec- 
retary of  the  Interior,  that,  by  reason  of  age 
or  disability,  any  such  allottee  can  not  Im- 
prove or  manage  his  allotment  properly  and 
with  benefit  to  himself,  the  same  may  be 
leased,  in  the  discretion  of  the  Secretary,  up- 
on such  terms  and  conditions  as  shall  be  pre- 
scribed by  him.  All  acts  and  parts  of  acts 
inconsistent  with  this  are  hereby  repealed" 
This  act  clearly  gives  the  right  to  such  in- 
dians  to  lease  their  allotted  lands  for  farm- 
ing or  grazing  purposes  for  periods  not  ex- 
ceeding three  years,  and  for  mining  or  busi- 
ness purposes  for  periods  not  exceeding  ten 
years,  without  the  approval  of  the  Secretary 
of  the  Interior,  except  in  cases  where  the  al- 
lottee by  reason  of  age  or  other  disability 
was  incompetent  to  properly  manage  his  a^ 
lotment 

The  question  as'  to  whether  the  royalties 
due  an  allottee  under  a  mining  lease  can  be 
legally  assigned  was  decided  by  Judj^e  Camp- 
belt  of  the  Eastern  District  of  Oklahoma,  in 
United  States  v.  Abrams  et  al.  (G.  C.)  181 
Fed.  847,  v/hlcb  opinion  was  affirmed  by  the 
United  States  Circuit  Court  of  Appeals  May 
23,  1012  (United  States  v.  Noble,  197  Fed. 
292,  116  0.  C.  A.  654),  In  an  opinion  by  Jodge 
Smith  of  said  court  The  same  question  was 
decided  by  this  court  January  7,  1913.  in 
Wat-Tah-Noh-Zhe  et  aL  t.  Moore.  120  Fac. 
877.  where,  in  an  opinion  by  Judge  Bobeit- 
son,  it  was  held  that  an  assignment  of  roy- 
alty due  under  a  mining  lease  given  by  a 
Quapaw  Indian  on  his  allotment  is  not  an 
alienation  of  a  part  of  the  real  estate  In  vio- 
lation of  Act  March  2,  1805,  c.  188.  28  SUt- 
utes  at  Large,  907,  making  snch  allotments 
Inalienable  for  25  years;  following  United 
States  V.  Abrams  (G.  C.)  181  Fed.  S47. 

We  conclude,  therefore,  that  these  Issiies 
were  correctly  determined  by  the  court  be- 
low, and  tlie  jndgmoit  la  thanfoTe  afllzmeA. 

PBB  CUKIAM.   AAoplea  In  vboleL 
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(37  Okl.  1M> 

BHTNB  «t  aL  t.  fFCBLBT. 

(Sapreme  Court  of  Oklahoma.    April  4,  1S13.) 

(ByUalu*  ly  tA«  Court.; 

1.  Daiuoea  m  87,  91*)— BzaicPi.ABT  Daji- 

AOBB— TUB|BY-><j!BOU  N  Da. 

Exemplary  damages  are  imposed  by  the 
law  on  tbe  theory  of  puniohment  to  the  offen- 
der, for  the  general  benefit  of  society,  and  ma  a 
restraint  to  the  transsressor,  and  are  allowed 
only  in  cases  where  malice,  fraud,  oppression, 
or  gross  negligence  enter  Into  the  cause  of  ac- 
tion. 

[Ed.  Note.— For  other  caaes,  w»  Damages, 
Cent  Dig.  H  188-lft2,  19B-a01;  Dee.  Dig.  H 
87,  91.*] 

2.  Appbal  akd  Ebbok  (|  1140*)— Deoibiom— 

Gbosslt  ExcsflsiTB  Vebdiot. 

Where,  from  the  evidence  and  clh:umstanc- 
es  in  a  case.  It  Is  clear  to  the  coart  that  the 
rerdict  of  a  jury  awarding  exemplary  damages 
is  the  result  of  passion  and  prejudice,  and 
where  the  amount  is  so  grosslys  excessive  as  to 
b«  allocking  to  the  court's  sense  of  justice,  a 
remittitur  should  not  be  ordered,  hot.  on  appli- 
cation therefor,  a  new  trial  should  be  granted, 
for  the  reason  that  in  euch  case  the  vice  of 
prejudice  and  passion  has  probably  prevented 
a  fair  and  impartial  consideration  M  the  evi- 
dence and  defenses  offered,  and  has  therefore 
permeated  and  destroyed  the  value  of  tbe  ver- 
dict. 

[Bd.  Note. — For  oUter  cases,  see  Appeal  and 
Error.  Gent.  Dig.  H  4462-4476;  Dec  Dig.  % 
1140,*] 

Obmmlssloiiertf  Opinion.  Division  No.  2. 
Sirror  from  District  Court,  Tulsa  County; 
i:*,  M.  Foe,  Judge. 

-  Action  by  C.  S.  Tnrley  against  R.  O.  Rhyne 
and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Reversed  and  re- 
manded. 

Wrightsman,  Bush  &  Murry,  of  Tulsa,  for 
plaintiffs  In  error.  Blddlson  &  CampbeU,  of 
Tolsa,  for  defendant  In  error. 

BREWER,  0.  O.  S.  Tnrley,  defendant  in 
error,  brought  this  action  as  plaintiff  below 
to  recover  the  value  of  a  case  of  whisky  al- 
leged to  have  been  converted  by  the  plain- 
tiffs in  wror,  defendants  below,  to  their  own 
use,  and  for  exonplary  damages  for  the  al- 
leged trespass  of  defendants  iA  seizing  the 
whisky  at  plaintiff's  residmce.  In  the  sum  of 
$2,000.  which  Included  the  value  of  the  case 
of  whisky. 

It  appears  that  on  December  15,  190S,  a 
case  of  whisky  arrived  In  the  town  of  Bro- 
ken Arrow,  express  prei>aid,  and  consigned  to 
one  Fishboum;  that  the  city  marshal,  one 
of  the  defendants,  learned  or  sui^pected  that 
this  wUsky  was  to  be  delivered  by  a  dray- 
•man  to  a  person  othor  than  the  consignee, 
and,  when  ttie  drayman  got  the  whisky  to 
be  carried  away,  the  marshal,  and  p^haps 
a  de^nity,  went  with  or  followed  the  dray- 
man and  the  whisky  to  ^certain  the  place 
of  delivery  with  the  idea  that,  if  delivered 
to  a  person  other  than  the  consignee,  it 
would  be  an  illegal  transportation  of  the 
whisky  and  tterefore  a  violatitm  of  the  law. 


and  would  render  auue  subject  to  eonflsca- 
tlon.  As  the  drayman  proceeded  through  the 
Tillage  with  tbe  officer  accompanying  him,  the 
inddent  senus  to  hare  attracted  the  atten- 
tion of  a  number  of  citizens,  the  same  being 
defendants  In  this  case,  and,  when  the  dray- 
man stopped  and  delivered  the  goods  at  tbe 
residence  of  plaintiff,  these  citizens  went  up 
to  the  place  and  stood  about  the  gate,  some 
inside  the  yard  and  others  outside;  the  of- 
ficers followed  the  whisky  in  onto  the  porch; 
and,  after  the  box  had  been  deposited  inidde 
the  door  of  the  front  room,  the  officer  lacked 
up  tbe  same,  took  it  out  on  the  porch,  raised 
the  Ud,  ascertained  that  it  was  in  fact  whis- 
ky, nailed  the  lid  back  on,  put  Hie  box  on  his 
shoulder  and  took  the  same  down  town,  stat- 
ing to  the  wife  of  defendant  that  he  believe^ 
the  whisky  to  be  an  unlawful  shipment,  and 
that  he  would  have  to  carry  It  before  a  jus- 
tice of  tlie  peace  to  be  investigated.  The  of- 
ficer had  no  warrant  authorizing  either  a 
search  or  a  seizure,  but  claimed  to  act  on 
the  assumption  ttat  he  needed  none,  as  the 
conveyance  and  delivery  of  the  whisky  was 
in  his  presence.  The  proof  shows  that  plain- 
tiff Turley  was  the  owner  of  7  qnarts  of  tbe 
12  in  the  case;  the  remaining  five  belonging 
to  other  parties  not  disclosed.  There  Is  no 
proof  that  Turley  had  ever  violated  the  pro- 
hibition law,  and  he  testified  that  tbe  whisky 
was  for  his  own  use  and  that  of  bis  family. 
So  far  as  the  record  shows,  all  the  parties 
to  this  suit  are  reputable  persona 

The  defendants  seem  to  have  tried  tbe  case 
on  the  theory  that  tbe  entry  of  the  marshal 
and  one  or  two  othera  onto  the  por<^  and  on 
the  inside  of  the  door  to  the  house  would 
have  been  a  tre^ss,  except  for  the  fact,  as 
they  allege,  that  they  woe  Invited  In  Ura. 
Turley. 

The  case  was  tried  to  a  jury;  a  three- 
fourths  verdict  being  rendered  in  favor  of 
the  plantlff  for  $2,000  damages  and  for  the 
return  of  the  whisky.  This  was  more  tiuin 
the  plaintiff  sued  for,  as  the  value  of  the 
whisky  vras  included  In  the  ¥2,000  damages 
claimed.  Upon  hearing  a  motion  for  a  new 
trial,  in  which  it  was  all^^  ttiat  the  verdict 
was  excessive  and  the  result  of  prejudice  and 
passion  in  the'  minds  of  the  jury,  the  court 
Informed  plaintiff  he  would  giant  a  new 
trial,  unless  he  was  willing  to  accept  a  ver- 
dict of  $500  and  would  remit  the  balance. 
The  remittitur  was  promptly  made,  and  the 
judgment  for  ?oOO  entered. 

Outside  of  the  $7,  the  value  of  the  seven 
quarts  of  whisky,  there  is  no  claim  that  the 
evidence  sbovrs  any  actual  damages.  Ths 
judgment  outside  tbe  part  requiring  a  re- 
turn of  the  whisky  was  solely  by  way  of 
punishment 

[1  ]  Section  2887,  Comp.  L.  1909,  authorizes 
punitive  or  exemplary  damages,  in  addition 
to  actual  damage  suffered,  "where  tbe  de- 
fendant has  been  guilty  of  oppression,  fraud 
or  malice,  actual  or  presumed,"  etc.  This 
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Statute  la  substantially  tbe  common  law. 
They  have  no  relation  to  tbe  question  of  com- 
praisatlon  for  loss  snstained,  but  are  per- 
mitted OD  the  theory  of  punishment  to  the 
offender,  for  the  benefit  of  the  community, 
as  a  restraint  to  the  transgressor.  Such 
damages  are  allowed  only  in  cases  where 
malice,  fraud,  oppression,  or  gross  negligence 
enter  Into  the  cause  of  acdoa  W.  U.  T.  Co. 
T.  Reeves,  126  Pac,  216,  and  cases  cited; 
Franc  Cady  v.  Case,  45  Kan.  733.  26  Pac. 
448;  Bums  T.  Campbell,  71  Ala.  271;  Bundy 
T.  Maginess,  76  Cal.  532,  18  Pac' 668;  Bar- 
low V.  Lewder,  35  Ark.  492;  Jacobus  v. 
Congregation  of  the  Children  of  Israel,  107 
Oa.  518,  83  S.  E.  853,  73  Am.  St  Rep.  141; 
Scott  T.  Donald,  16G  U.  S.  68,  17  Sup.  Ct 
265,  41  L.  Ed.  632;  O.  K.  &  W.  By.  Oo.  v. 
O'Connell,  46  Kan.  681,  26  Pac.  947;  Sheik 
V.  Hobson,  64  Iowa,  146, 19  N.  W.  875;  Press 
Pnb.  Oo.  T.  Monroe,  Ti  Fed.  196,  19  C.  C.  A. 
429,  51  L.  B.  A.  853. 

[2]  A  readii^  of  the  evidence  in  this  case 
would  convince  any  fair-minded  man  that  the 
verdict  resulted  from  prejudice  and  pas- 
sion. The  trial  court  must  have  thought  so. 
The  plaintiff  probably  had  misgivings  along 
this  line,  when  he  so  readily  surrendered  the 
bulk  of  his  judgment  There  was  no  fraud, 
oppression  or  malice,  or  any  of  the  elements 
of  111  will,  dislike,  wantonness,  or  rudeness 
shown  in  the  conduct  of  defendants.  The  of- 
ficers erred  in  their  judgment  of  the  law, 
but  appear  to  have  acted  In  good  faith.  The 
citizens  who  came  upon  the  scene  merely 
stood  by  and  saw  the  whisky  box  opened; 
'  they  were  neither  rude,  boisterous  nor  In- 
sulting. Those  of  them  who  went  Inside  the 
yard  were  probably  trespassers  technically, 
unless  tbey  were  invited,  but  this  Is  about 
as  serious  a  view  of  their  conduct  as  could 
be  reasonably  ur^ed. 

In  our  Judgment,  the  jury  found  contrary 
to  the  great  weight  of  the  evidence  on  the 
question  of  whether  Mrs.  Turley  invited  the 
parties  onto  her  premisea  This  question  was 
presented  as  a  defense  against  the  charge 
of  trespass.  If  the  majority  of  the  jury  was 
prejudiced  against  these  parties,  who  seem 
to  have  been  vigilantly,  and  perhaps  over- 
zealously  trying  to  enforce  the  prohibition 
law,  this  same  state  of  mind  that  resulted 
in  such  a  verdict  probably  prevented  a  fair 
consideration  of  the  evidence  and  defenses 
offered  by  defendants.  In  other  words,  the 
prejudice  and  passion  which  the  record  to 
our  minds  so  clearly  shows  must  have  per- 
meated the  whole  case,  rendering  it  impossi- 
ble to  give  to  the  evidence  that  fair  and  im- 
partial consideration  contemplated  in  a  jury 
trial.  Under  such  a  situation,  the  court 
should  have  set  this  verdict  aside  and  grant- 
ed a  new  trial.  The  defendants  were  entitled 
to  the  verdict  of  a  fair-minded  unprejudiced 
jury;  this  we  think  they  have  not  had.  To 
compel  them  to  accept  In  lien  of  such  ver- 
dict the  Judgment  of  the  court,  wtaero  the 


damages  are  unliquidated,  and  awarded  sole- 
ly as  punishment,  and  there  are  no  means 
of  measuring  the  same.  Is  to  deny  them  the 
right  of  a  trial  by  Jury  as  contemplated  by 
the  law.  Steinbuchel  v.  Wright,  43  Kan.  307, 
23  Pac.  660;  Pertello  r.  Mo.  Pac  By.,  217  Mo. 
645,  117  S.  W.  1138;  Chlanda  v.  St  I*  Timn- 
slt  Co.,  213  Mo.  244,  112  S.  W.  249;  Chltty 
V.  St  L.,  I.  M.  &  S.  By.  Co.,  148  Mo.  61.  48 
8.  W.  868;  Cbicago  A  N.  W.  Ry.  Go.  r.  Com- 
mlngs.  20  111.  App.  333;  Gurley  T.  Mo.  Fae 
Ry.  Co..  104  Mo.  211, 16  S.  W.  11. 

We  do  not  mean  to  Intimate  that  the  court, 
In  proper  cases,  does  not  have  the  right  to 
order  a  remittitur.  It  has  sach  right  But 
this  case  sboald  be  reversed  because  the  vice 
of  prejudice  and  passion  has  entered  into 
and  destroyed  the  verdiQt- 

The  cause  should  be  reversed  and  ranand- 
ed  for  a  new  trial. 

PER  CURIAM.  Adopted  In  wboleb 

(38  OU.  8) 

WEONEB  v.  MINOHW. 
Supreme  Court  of  Oklahoma.   April  15,  1913J 

(SvUabw  hv  Oe  OovrtJ 
Apfeai,  akd  Erbob  (1  1001*)— Vbkdicp— Evi. 
DEI* CE— Malicious  Pbobbcution. 

Evidence  examined,  and  held  that,  as  tiw 
flame  reasonably  tends  to  support  the  verdict; 
the  judgment  of  the  trial  court  will  not  be  dii* 
turbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Ettox,  Cent  Dig.  |S  3822,  8928-3934 ;  Dee. 
Dig.  i  10Ol.«l 

Error  fnan  Superior  Ooor^  Lt^an  CouD' 
ty ;  J.  M.  Sandltn,  Judge. 

ActloD  by  Henry  MInchew  against  Her> 
man  Weffner.    Judgment  for  plaintiff,  and 

defendant  brings  error.  Affirmed. 

Hepburn  &  Granttham,  of  Guthrie,  toe 
plaintiff  in  error.  McGulre  &  Smith*  ot  Gu- 
thrie, for  defendant  in  error. 

TITBNEB.  J.  On  November  6,  1909,  in  the 
superior  court  of  Logan  county,  Henry  Min- 
chewi  defendant  In  error,  sued  Herman  Weg- 
ner,  plaintiff  In  error,  in  damages  for  malir 
doufl  prosecution.  The  petition  substantially 
states  that  on  September  3,  1900,  vrithin  that 
county,  the  defendant  maliciously,  unlawful- 
ly, and  without  probable  cause  caused  the 
arrest  of  plaintiff  by  flllng  before  the  county 
judge  of  that  county  an  affidavit  and  informa- 
tion duly  sworn  to  by  him  charging  defend- 
ant with  having  within  the  county  carried  tm 
or  about  his  person  a  certain  weapon  called 
a  revolver;  that  upon  said  charge  so  made, 
which  was  false,  defendant  unlawfully  and 
maliciously  caused  a  warrant  to  Issue  by 
said  county  judge  for  the  arrest  of  plaintiff, 
which  was  done  without  probable  cause,  and 
he  forcibly  Imprisoned  and  kept  in  the  coun- 
ty jail  of  Logan  county  four  days;  that  he 
was  tiled  for  said  crime  at  Uw  eod  ot  whlA 
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tbe  conrt,  on  requeat  of  the  couty  attoroey, 
airacted  the  Jnry  to  return  a  rerdict  of  not 
finilty.  which  was  done.  By  reaun  of  aU 
of  which  be  aayi  he  was  damaged  In  a  earn 
certain  for  which  he  prayed  Jadgment 

For  answer  defendant  pleaded  a  general 
denial,  and  spedflcally  denied  any  malice 
towards  plaintiff.  For  a  second  defense 
be  pleaded  that  he  bad  made  a  fair  state- 
ment of  the  Ihcts  constltntiaK  tbe  aUeged 
offense  to  the  ooonty  attorn^  of  Zrf>gan 
connty,  and  that  the  Information  and  war- 
rant resnltlns  In  the  arrest  complained  of 
were  Issued  npon  that  statemoit.  that  the 
same  was  made  without  malice,  that  the 
charge  was  true,  and  that  defendant  drew 
or  attempted  to  draw  said  revolver  on  him. 
After  reply  denying  that  defendant  songbt 
tbe  advice  and  counsel  of  the  connty  attor- 
ney in  good  faith,  or  that  he  laid  the  fitcts 
before  the  connty  attorney,  and  charging 
that  the  statements  to  him  were  nntme  and 
malicionsly  made,  and  that  It  was  the  false 
and  malicious  statements  to  the  connty  at- 
torney, whldi  Indnced  him  to  Issue  the  In- 
formation, there  was  trial  to  a  jury  and 
verdict  for  plaintltC  for  $250,  and  defendant 
brlnga  tbe  case  here. 

The  evidence  reasonably  tends  to  support 
tbe.  verdict  Plaintiff  testified  that  be  was 
living  with  bis  mother  on  his  farm  in  that 
county,  when  about  the  latter  part  of  August, 
1900,  defendant  came  on  the  place  where 
plaintiff  was  working  and  had  a  conversa* 
Hon  with  blm  concerning  the  selling  of  some 
oats  upon  which  It  appears  defendant  had  or 
claimed  to  have  a  mortgage;  that  he  took 
possession  of  a  scoop  which  plaintiff  desired 
to  use,  and  In  the  controversy  used  vulgar 
and  indecent  language  in  tbe  presence  of 
plaintlfTs  mother;  that  upon  being  com- 
manded to  desist  and  leave  the  place  plaintiff 
took  tbe  scoop  and  departed.  He  further 
testified  that  be  did  not  have  a  revolver  on 
that  occasion,  and  did  not  own  one,  and 
made  no  demonstration  toward  putting  his 
band  In  his  hip  pocket  His  mother  testified 
that  she  was  present  on  that  occasion,  and 
that  plaintiff  had  lived  with  her  all  of  bis 
life,  and  did  not  have  a  revolver  and  never 
owned  one;  that  she  saw  defendant  drive 
up  to  the  granary  on  that  occasion  to  load 
oats,  when  her  son  told  blm  not  to  do  so, 
whereupon  defendant  used  the  vulgar  lan- 
guage attributed  to  him  by  tbe  son;  that 
thereupon  he  was  ordered  off  the  place,  as 
stated,  and  departed,  after  she  bad  separated 
the  men,  with  the  scoop  on  his  shoulder, 
averring  that  be  would  return  and  shoot 
plaintiff's  heart  ont,  and  that  during  the 
altercation  her  son  bad  no  revolver.  Tbe 
brother-in-law  of  plabitlff  also  testified  that 
he  never  saw  him  with  a  revolver,  and  to  tbe 
best  of  his  knowledge  did  not  own  one. 
Three  other  witnesses  testified  that  plain- 
tiff^s  reputation  as  a  peaceable,  law-abiding 


dtlzen  was  good.  After  ddendant  had  tes- 
tified, two  of  his  neighbors  testified  that  bla 
reputation  for  truth  and  veracity  in  that 
vicinity  was  bad. 

Upon  this  evidence,  the  jnry  found,  In  ef- 
fect that  the  charge  was  false,  maUdous, 
made  without  probable  cause,  and  tbat  de- 
fendant did  not  seek  the  advice  and  counsel 
of  the  county  attorney  in  good  folth,  hut  that 
his  statements  to  him  were  nntme  and  mali- 
dously  made. 

There  being  evidence  reasonably  tending  to 
support  the  verdict,  tbe  judgment  will  be  sna- 
tained. 

Affirmed.  AU  the  Justices  concar. 

(37  OU.  171) 
ANDERSON  et  aL  v.  CANADAX. 
(Sapreme  Court  of  Oklahoma.   April  4.  1918.) 

(avUalw  ty  the  CourU) 

1.  ExEKFTioNS  139*)— Evasion  or  Right 
— AonoN  Foa  Damaoks— PETmoN. 

A  petition,  which  alleges  tbat  plaintiff  and 
defendantB  are  reeidenta  of  Oklahoma,  that 
plaintiff,  by  contract  of  employment  made  in 
this  state,  Is  working  in  this  state  for  a  railroad 
company,  tbat  plaintiff  was  indebted  to  one  of 
the  defendants,  and  that  the  other  defendant 
was  an  attorney,  and  that  the  defendants  con- 
spired, combined,  and  confederated  together  for 
the  parpose  of  defeating  plaintiff's  right  to  ex- 
emptions under  tbe  laws  of  Oklahoma,  and  for 
that  purpose  brou^t  suit  in  another  state  into 
whicb  the  lines  of  the  railroad  company  for 
which  he  works  extends,  and  by  garnishment 
proceedings  collected  wages  earned  within  60 
days  before  the  action  was  begun,  states  a 
cause  of  action  for  damages  against  both  de- 
fendants. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  I  166;  Dec  Dig.  |  139.*] 

2.  Malicious  Prosecutioks  (|  3*)— Liabili- 

TT  OF  ATTOBNET. 

Where  an  attorney  is  himself  actuated  by 
malicious  motives  in  bringing  an  action  or  pro- 
ceeding for  bis  client,  he  is  liable  for  damages 
for  bringing  such  action  or  proceeding  equally 
with  his  cbent 

[Ed.  Note. — For  other  cases,  see  Halidous 
Prosecutions,  Gent  Dig.  {  3;  Dec  Dig.  i  S.*] 

3.  JUDQUBNT  (8  818*)— FOBEIOR  JUDOHEKT— 
Co  NCLUBI VEHESB— PbOCBSS. 

'  Full  faith  and  credit  is  not  denied  to  the 
judgment  of  another  state  upon  garnishment 
proceedings,  requiring  tbe  garnishee  to  pay  the 
wages  of  the  debtor  to  bis  creditor  by  allowing 
the  defendant  where  no  personal  service  was 
obtained  on  him,  to  recover  damages  from  his 
creditor  for  seizing  his  exempt  wages. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  1458-1481 ;  Dec  Dig.  {  818.*] 

(Additional  SyUahiu  hy  Editorial  Staff.) 

4.  EXEUPTIONB  (8  4*)— NaTUBE  OF  RiOHT. 

The  exemption  laws  are  intended  for  tbe 
protection  of  families,  to  preserve  them  from 
want  and  make  them  independent 

[E6.  Note.— For  other  casei,  see  Bxemptlons, 
Cent  Dig.  I  4;  Dec  Dig.  {  4.*1 

5.  ExBMPTioiiB '  (j  139*)— PEOTEonoN— Dam- 
ages—Right  OF  Action. 

A  resident  debtor  may  recover  damages 
against  a  person  who  has  brought  suit  in  a  for- 
eign jurisdiction  to  evade  tbe  exemption  laws 
of  Oklahoma,  and  who,  in  violation  of  such 
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}awa,  hai  collected  from  the  debtor  a  Jadgment 
obtained  in  such  jurisdiction. 

[Ed.  Note. — For  other  c&aes,  aee  Ezemptiona, 
Gent  Dig.  S  166;  Dec  Dig.  I  139*] 
6.  BxBUPTions  (I  139*)  —  Wronofui.  Oax- 

MISmfKNT—Aeno  N— ESTOPPEL. 

Where  a  resident  creditor,  in  order  to 
evade  the  enmption  laws  of  Oklahoma,  brings 
an  action  in  another  itate  against  a  zeirident 
debtor,  and  through  garnishment  proceedings 
collects  the  judgment  there  obtained,  tbe  fact 
that  the  debtor  fails  to  appear  in  the  foreign 
jurisdiction  and  defend  the  suit  will  not  estop 
aim  from  recorering  his  damacea  for  the  Tiola- 
tibn  of  his  exemption  right 

[Ed.  Note^For  otiier  eases,  see  Exemptions, 
Cent  Dig.  |  160;  Dec.  Dig.  i  189.*] 

Commissioners'  Opinion,  DiTlslon  No.  2. 
Error  from  District  Court,  Woodward  Coun- 
ty; R.  F.  Loofbourrow,  Judge. 

Action  by  Boy  O.  Oanaday  against  A.  W. 
Anderson  and  another.  From  judgment  for 
plaintiff,  the  defendant  named  brings  error. 
Affirmed. 

Cha  &  R,  Alexa  nder,  of  Woodward,  for 
plaintiff  in  error.  A.  M.  Appelget,  of  Wood- 
ward, for  defendant  In  error. 

ROSSER.  C.  [1]  The  only  question  involv- 
ed In  this  case  is  the  sufficiency  of  tbe  peti- 
tion. The  petition  alleges  that  the  plaintiff 
is  a  married  man,  residing  with  his  family 
In  Woodward  county,  state  of  Oklahoma; 
that  tbe  defendants,  J.  W.  Holmes  and  A.  W. 
Anderson,  also  reside  in  that  county;  that 
during  tbe  months  of  January  and  Februa- 
ry, 1908,  plaintiff  was  employed  by  tbe  Atchi- 
son, Topeka  &  Santa  Ft  Railway  Company; 
that  a  Une  of  that  company's  road  extends 
Into  tbe  state  of  Missouri;  that  It  main- 
tains offices  in  both  Oldahoma  and  Missouri, 
and  has  officials  in  each  state  upon  whom 
service  of  summons  may  lawfully  be  made; 
that  plaintiff  was  a  resident  of  the  state  of 
Oklaboma  at  the  time  he  was  employed  by 
tbe  railroad  company,  and  that  his  contract 
of  employment  was  made  in  said  state ;  that 
all  the  labor  he  has  performed  by  reason 
of  such  employment  has  been  within  the 
said  state ;  that  prior  to  the  month  of  Jan- 
nary,  1908,  plaintiff  was  Indebted  to  the  de- 
fendant J.  W.  Holmes  In  the  sum  of 
which  Indebtedness  was  Incurred  In  the  state 
of  Oklaboma;  that  the  defendant  A.  W. 
Anderson  is  an  attorney,  admitted  and  prac- 
ticing In  said  state,  and  that  the  said  de- 
fendants, J.  W.  Holmes  and  A.  W.  Anderson, 
combined  and  confederated  together  to  de- 
feat and  defraud  the  rights  of  the  plaintiff 
under  the  exemption  laws  of  the  state  of 
Oklaboma  by  brluging  an  action  in  the  state 
of  Missouri  upon  the  said  Indebtedness  so 
owing  by  plaintiff  to  tbe  defendant  Holmes, 
and  that  they  seized  the  wages  due  tbe 
plaintiff  from  said  railroad  company  for 
tbe  months  of  January  and  February,  1908, 
by  garnishment  proceedings;  that  the  time 
said  action  was  brought  Is  not  definitely 
known  by  tbe  plaintiff,  but  It  was  about  the 
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1st  of  March,  1908,  and  that  the  wages  so 
taken  by  garnishment  proceedings  were  earn- 
ed by  tbe  plaintiff  In  bis  capacity  as  fireman 
for  said  railroad  company  within  60  days 
prior  to  tbe  commencement  of  said  action; 
that  no  service  of  summons  was  made  per- 
sonally upon  the  idalutlff,  and  If  any  serrlce 
was  made  it  was  made  by  publication.  This 
count  of  the  petition  prayed  for  a  restrain- 
ing order  prohibiting  tbe  defendants  from 
maintaining  said  action  In  tbe  state  of  Mis- 
souri, or  taking  the  wages  due  the  plaintiff 
by  garnishment  process  In  the  courts  in  tiie 
state  of  Missouri  or  the  courts  of  any  for^gn 
jurisdiction.  Tbe  second  count  of  tbe  peti- 
tion adopts  all  the  allegations  of  the  first 
count,  and  alleges  that  the  plaintiff  has  been 
damaged  by  reason  of  the  garnishment,  and 
prays  Judgment  for  damages.  The  trial 
court  overruled  tbe  demurrer  to  the  peti- 
tion and  rendered  Judgment  against  Ander- 
son for  the  amount  of  plaintiff's  wages. 
There  was  no  service  on  Holmes.  The  evi- 
dence Is  not  brought  up,  so  it  will  be  pre- 
sumed that  It  sustains  tbe  allegations  of 
the  petition. 

It  Is  well  settled  that  the  courts  of  a  state 
may  enjoin  one  of  its  dtizeos  from  bringing 
a  suit  in  a  foreign  jurisdiction  against  an- 
other of  its  citizens,  for  the  purpose  of  pre- 
venting that  other  citizen  from  claiming  lex- 
emptions  to  which  he  would  be  entitled  under 
the  law  of  the  state  of  bis  residence.  Snooks 
V.  Snetzer,  25  Ohio  St.  516 ;  Wlerse  v.  Thom- 
as, 146  N.  C.  261.  59  S.  B.  58,  15  I..  B.  A 
(N.  B.)  1008,  122  Am.  St  Eep.  446;  Greer 
V.  Strozler,  90  Ark.  158, 118  S.  W.  400 ;  Greer 
T.  Cook,  88  Ark.  93,  113  S.  W.  1009,  16  Ann. 
Cas.  671;  Griffith  v.  Langsdale,  53  Ark.  71. 
13  S.  W.  733,  22  Am.  St  Rep.  182.  It  1p 
difficult  to  understand  upon  what  theory  an 
injunction  can  be  granted,  unless  It  is  be- 
cause the  act  enjoined  will  result  In  wrong, 
and  if  It  does  result  In  wrong  the  law  should 
give  redress.  It  seems  Illogical  to  say  to  a 
citizen  against  whom  an  lnJuncti(Hi  Is  ask- 
ed, "It  Is  wrong  for  you  to  seize  by  garnish- 
ment process  the  wages  of  another  citizen  In 
a  foreign  state,  and  therefore  you  are  tsi- 
jolned  from  so  doing,"  but  If  he  does  get 
the  money  by  garnishment  process  to  say  to 
such  person  whose  wages  were  taken,  "If 
you  had  applied  In  time,  an  Injunction  would 
have  been  Issued  to  prevent  your  creditor 
from  getting  your  wages,  but  as  he  has  col- 
lected them  he  may  keep  them." 

[4,  f]  Tbe  exemption  laws  are  Intended  for 
the  protection  of  the  family,  and  embody  the 
public  policy  of  the  state  on  the  question. 
•It  seems  clear  that  as  between  her  dtisens 
the  state  has  the  right  to  make  her  exemp- 
tion laws  effective,  and  ought  not  to  deny 
to  one  of  her  citizens  a  remedy  against  an- 
other of  her  citizens,  who  has  bron^t  suit 
in  a  foreign  jorlsdlction  for  tbe  purpose  of 
evading  her  exemption  laws,  and  of  d^nlv- 
Ing  the  party  sued  of  the  protection  whkSt 
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tbe  law  of  the  state  of  his  residence  gave 
him.  Section  3346,  Comp.  L.  1906,  provides 
that:  "The  fisUowing  propertsr  sball  be  re- 
served  to  every  famUy  residing  In  the  state 
exempt  from  attachment  or  execution  and 
erery  other  species  of  forced  sale  for  the 
paymrait  of  debts,  except  as  hereinafter  pro- 
Tided.  •  •  •  Sixteenth,  all  current  wag- 
es and  earnings  for  personal  or  professfcmal 
services  earned  within  the  last  ninety  daya" 
No  other  Item  in  the  list  of  exemptions  is 
u  important  a»  the  Item  of  wages.  The 
parpose  of  the  exemption  laws  Is  to  preserve 
Canailles  from  want  and  to  make  them  Inde- 
PMidwt  When  the  wacfr«amer  cannot  col- 
lect his  wages,  he  Immediately  becomes  de- 
pendent on  the  kindness  of  others.  He  must 
Immediately  "go  borrowing,"  and  therefore 
"go  sorrowing."  Without  means  to  provide 
Cor  the  daily  waata  of  his  family,  he  is  forc- 
ed, to  ask  for  additional  credit  at  the  very 
time  when  his  credit  is  most  impaired,  or 
else  to  see  his  family  suffer  for  lack  of  nec- 
essaries. The  statute  was  Intended  to  pre- 
vent this. 

[1]  The  questioD  Involved  has  been  before 
the  courts,  and  there  is  diversity  of  opinion 
among  them.  In  the  case  of  Harwell  v. 
Sharp.  8S  Ga.  124,  11  8.  B.  561,  8  L.  B.  A. 
514,  21  Am.  St  Sep.  149,  Judge  BlecUy  de- 
cided that  the  debtor  had  no  cause  of  action 
against  his  creditor  under  such  circumstanc- 
es. He  conceded,  however,  that  the  debtor 
might  have  had  an  injunction  to  restrain  his 
creditor  from  proceeding  In  the  foreign  court. 
But,  as  already  stated.  It  Is  difficult  to  give 
a  reason  why  the  action  to  recover  the  mon- 
ey should  not  lie,  tf  an  Injunction  could  have 
been  Issued  before  it  was  collected.  That 
opinion  also  seems  to  Invoke  the  doctrine  of 
waiver  against  the  debtor.  Judge  Bleckly 
said  the  debtor  "could  not  allow  the  law  of 
Tennessee  to  be  applied  to  the  case  and  aft- 
erwards, by  such  an  action  as  this,  bave  the 
law  of  Georgia  applied  to  It"  It  is  not  be- 
llered,  though,  that  the  courts  of  the  state 
of  both  parties'  residence  should  apply  the 
doctrine  of  estoppel  against  one  of  Its  citi- 
aens,  because  he  did  not  appear  In  a  for- 
Oga  Jurisdiction  to  defend  a  suit  brought 
lor  the  very  purpose  of  evading  the  law  of 
the  state  of  his  residence. 

The  contrary  rule  has  been  laid  down  in 
Nebraska.  It  was  held  In  Albrecht  v. 
Ttleschke.  17  Neb.  205,  22  N.  W.  418,  that 
where  a  creditor  seized  and  collected  exempt 
wages  by  garnishment  proceedings  the  debtor 
ooQld  recover  from  the  creditor,  unless  he 
had  walred  his  right  In  that  case  the 
garnishment  proceeding  was  In  a  domestic 
court,  but  knowledge  thereof  was  fraudulent* 
ly  kept  from  the  debtor.  In  O'Connor  v. 
Walter,  37  Neb.  267.  W  N.  W.  867,  23  U  R. 
A.  600,  40  Am.  St  Rep.  486.  It  was  held  that 
iriiere  the  creditor,  by  means  of  an  assign- 
ment of  his  claim  to  a  resident  of  another 
state,  procured  the  collection  of  the  wages  of 
tba  ddHor     neana  of  a  garnishment  la  ths 


other  state,  he  was  liable  to  the  debtor  for 
the  amount  so  collected.  The  same  rule  wts 
laid  down  in, Bishop  v.  Mlddleton.  43  Neb. 
10,  61  N.  W.  129,  26  I/.  B.  A.  445.  It  Is  true 
these  decf^ons  were  based  on  a  statute 
which,  in  effect,  gave  a  right  of  action 
a^nst  the  creditor  under  such  circumstanc- 
es, but  the  statute  was  only  declaratory  of 
the  policy  of  the  state  on  the  subject  It  Is 
believed  that  the  policy  of  this  state  favors 
the  fullest  protection  for  exemptions.  Kest- 
ler  T.  Kern.  2  Ind.  App.  488,  28  N.  B.  726, 
also  holds  that  the  debtor  has  a  cause  of  ac- 
tion against  the  creditor  under  the  same  olr- 
cnmstances  as  exist  In  the  present  case.  In 
that  state  the  statute  made  it  a  misdemean- 
or for  a  creditor  to  srad  a  claim  against  a 
resideit  of  the  state  out  of  the  state  for  col- 
lection against  the  creditor.  In  that  case  it 
was  said:  "It  would  be  a  lasting  reproach  to 
our  jurisprudence,  armed  as  It  la  In  Its  ad- 
mirable combination,  with  all  the  powers 
and  attributes  of  both  law  and  equity,  to 
hold  that  while  a  creditor  may  be  mjoined 
from  BOidlng  a  claim  into  another  Jurisdic- 
tion for  Uie  purpose  of  evading  our  exemp- 
tion laws,  yet  If  he  should  do  so  successfully, 
without  the  knowledge  of  the  debtor,  or  if 
the  deMor,  on  account  of  his  poverty,  be  un- 
able to  furnish  the  necessary  undertaking  for 
the  restraining  order,  the  law  will  afford 
him  no  redress.  In  many  Instances  creditor:: 
could  assign  or  transfer  claims  against  our 
citizens  to  dtizoia  of  other  states  for  the 
purpose  of  facilitating  their  collection  be- 
fore a  restraining  order  could  be  obtained, 
and  no  order  of  Injunction,  after  such  as- 
signment or  transfer,  could  Interfere  with 
the  nonresident  assignee  and  prevent  hiin 
from  prosecuting  proceedings  In  the  trlbunaltj 
of  his  own  state.  The  'strong  arm  of  chan- 
cery' would  afford  vtfy  Inadequate  protec- 
tion under  such  drcumstances." 

In  the  case  of  Stark  v.  Bare,  30  Kan.  100. 
17  Pac.  826,  7  Am.  St  Rep.  637,  the  court 
held  that  a  creditor,  who  sent  a  dalm  out  of 
the  state  in  order  to  prevent  the  debtor  froui 
availing  hUnself  of  the  exemptions  of  the 
state  of  th^r  residence,  was  liable  to  the 
debtor  for  whatever  damages  he  might  sus- 
tain. And  the  same  rule  was  followed  In 
Stewart  v.  Thomson.  97  Ky.  676,  81  S.  W. 
133,  36  L.  R.  A.  682,  63  Am.  St  Rep.  .431. 
The  authorities  are  collected  in  a  note  to 
this  case  in  86  L.  R.  A.,  and  the  annotator 
approves  the  doctrine  in  vigorous  language. 
Both  abstract  justice  and  sound  legal  prin- 
ciples give  a  cause  of  action  under  such  cir- 
cumstances. 111.  Cent  R.  Co.  v.  Smith.  70 
Miss.  344.  12  South.  461.  19  L.  R.  A.  577,  36 
Am.  St  Rep.  661;  Drake  v.  Lake  ShoVe  & 
M.  a  R.  Co.,  69  Mich.  16S,  37  N.  W.  70,  18 
Am.  St  Rep.  382. 

[S]  It  is  contended,  homver,  that  though 
the  creditor  might  be  liable  his  attorney  Is 
not  An  attorney  la  not  ordinarily  liable  for 
the  acts  of  his  client  The  fact  that  through 
Ignorance  he  gives  Us  client  bad  advice,  oo 
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vblch  he  acts  to  the  hurt  of  another,  will 
not  make  the  attorney  liable  to  that  other. 
But  where  the  attorney  Is  acfnated  by  mall- 
ciotis  motives  or  shares  the  Illegal  motives 
of  his  client  he  becomes  responsible.  In  the 
case  of  Bnrnap  t.  Marsh,  13  III.  535,  Mr.  Ju&- 
ttce  Gaton  said:  "It  is  not  denied  that,  in 
order  to  render  the  attorneys  liable  for  su- 
ing oat  a  writ  and  causing  the  plaintiff  to 
be  arrested  thereon,  something  more  must 
be  shown  than  would  be  required,  were  the 
action  bronght  against  the  party  in  whose 
behalf  the  writ  was  sued  ont.  The  rule  by 
which  attorneys  may  be  held  liable  for  mali- 
cious prosecutions  is  clearly  laid  down  by 
Tlndal,  C.  J.,  In  Stoctcley  t.  Hamidge,  34 
Eng.  a  L.  B.  276.  It  was  there  held  that 
if  the  attorneys  who  commenced  the  suit  al- 
leged to  be  malicious  knew  that  there  was  no 
cause  of  action,  and  knowing  this  'dishonest- 
ly and  with  some  sinister  ylew,  for  some 
purpose  of  their  own,  or  for  some  other  111 
purpose  which  the  law  calls  malicious,  caus- 
ed the  plaintiff  to  be  arrested  and  Imprison- 
ed,' they  were  liable.  To  protect  attorneys 
beyond  this  would  be  authorizing  those  who 
are  the  moat  capable  of  mischief  to  commit 
the  grossest  wrong  and  oppression.  It  is  true 
that  when  the  attorney  acts  in  good  faith  in 
prosecuting  a  claim  which  his  client  believes 
to  be  just,  and  is  actuated  only  by  motives 
of  fidelity  to  his  trust,  he  ought  not  to  be 
held  liable,  although  be  may  have  entertain- 
ed a  different  opinion  as  to  the  justice  of 
legality  of  the  claims.  When  the  client  will 
assume  to  dictate  a  prosecution  upon  his  own 
responsibility,  the  attorney  may  well  be  ju»- 
Ufled  In  representing  him,  so  long  as  he  be- 
lieves his  client  to  be  asserting  what  he  sup- 
poses are  his  rights,  and  is  not  making  use 
of  him  to  Justify  his  malice.  But  when  an 
attorney  submits  to  be  made  the  instrument 
of  prosecuting  and  Imprisoning  a  party 
against  whom  he  knows  his  client  has  no 
just  claim  or  cause  of  arrest,  and  that  the 
plainUff  is  actuated  by  illegal  or  malicious 
motives,  he  is  morally  and  legally  Just  as 
much  liable  as  if  he  were  prompted  by  his 
own  malice  against  the  Injured  party.  If  he 
will  knowingly  sell  himself  to  work  out  the 
malicious  purposes  of  another,  he  is  a  par- 
taker of  that  malice  as  much  as  if  it  origi- 
nated in  his  own  bosom."  In  Blcknell  v. 
Dorlon.  16  Pick.  (Mass.)  478,  Justice  Shaw 
said:  "Upon  the  other  ground  I  am  not  pre- 
pared to  say  that  if  a  person  applies  to  an 
attorn^  and  wishes  to  hare  a  groundless 
suit  commenced  for  the  purpose  of  detaining 
the  property  or  person  of  another  under  the 
form  of  legal  process,  and  the  attorney  yields 
to  such  a  request,  that  they  would  not  render 
themselves  liable  to  an  action  at  the  suit  of 
the  party  thus  Injured.  It  would  be  very 
different  from  the  case  where  the  client  re- 
qvested  an  action  to  be  brought  on  hU  re- 


sponsibility, however  groundless  the  attorney 
himself  may  think  It  to  be,  and  though  he 
explicitly  declared  to  the  client  that  he  can* 
not  maintain  the  action."  See.  also,  Hoosac 
Tunnel  D.  &  E.  Co.  v.  O'Brien.  137  Mass.  424, 
50  Am.  Bep.  323.  In  other  words,  the  llabiU- 
ty  of  the  attorn^  depends  on  his  state  of 
mind.  If  he  Is  actuated  only  by  his  duty 
as  a.ttomey,  be  is  not  liable ;  but  If  he  shares 
the  illegal  purpose  and  intent  of  the  cUent  he 
is  Liable. 

In  the  case  of  Bishop  t.  Mlddleton,  43 
Neb.  10,  61  N.  W.  120,  26  Ll  B,  A.  446,  Mld- 
dleton was  indebted  to  Latta.  Latta  placed 
the  account  In  the  hands  of  Bishop,  an  at- 
torney at  law,  for  collection.  After  the  Ne- 
braska act  was  passed  which  made  the  credi- 
tors liable  for  the  collection  of  their  debts  out 
of  exempted  property  through  gamlshmmt 
process  in  another  state,  Latta  assigned  the 
account  to  Bishop,  and  Bishop  assigned  it  to 
an  attorney  in  Iowa.  The  Iowa  attorney  as- 
signed it  to  another  person,  who  brought  salt 
in  the  name  of  that  other  person  In  the 
courts  of  Iowa  and  garnished  Mlddleton's 
wages.  The  court  held  that  Bishop  was  lia- 
ble to  Mlddleton  for  damages  for  wrongfol 
selznre  of  bis  exempted  wages. 

The  petition  In  this  case  alleges  tbaX 
Holmes  and  Anderson  combined  and  confed- 
erated together,  in  order  to  defeat  and  de- 
fraud the  rights  ot  the  plaintiff  nnder  the 
exemption  laws  of  the  state  of  Oklah<Hna, 
by  bringing  an  action  In  the  state  of  Mis- 
souri. It  stated  a  cause  of  action. 

[S]  It  is  urged  that  to  allow  the  idaintltt  In 
this  case  to  recover  would  be  to  refuse  full 
faith  and  credit  to  the  Judgment  rendered  In 
the  state  of  Missouri.  This  contention  can- 
not be  maintained.  No  personal  judgment 
was  obtained  apilnst  the  plaintiff  In  fiflaaou- 
ri.  He  was  never  served  with  process.  He 
did  not  appear  there.  Tlie  judgment  there 
would  not  be  the  basis  for  a  cause  of  action 
in  the  state  of  Oklahoma. 

No  attack  Is  made  on  the  Judgment  In  Mis- 
souri, so  flar  as  It  purported  to  be  valid; 
but  there  was  no  Judgment  against  the  plain- 
tiff, because  he  was  not  served  with  process 
and  was  not  before  the  court  There  was 
no  adjudication  In  that  court  binding  upon 
him  under  any  construction  of  the  Consdta- 
tlon,  except  to  the  extent  that  his  money  was 
taken.  The  very  purpose  of  bringing  the 
suit  was  to  prevent  the  defoidant  from 
claiming  his  rights.  His  rights  were,  not  ad- 
judicated. O'Connor  v.  Walter,  37  Neb.  2S7, 
55  N.  W.  867,  23  L  B.  A.  650,  40  Am.  SL 
Kep.  486.  There  is  no  question  of  consttto- 
tlonal  law  in  this  case. 

The  Judgment  of  the  trial  court  ihonld  b* 
affirmed. 

PER  CURIAM.  Adopted  tn  whole. 
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<8apt«iDe  Goan  of  Oklahoma.  April  15, 1913.) 

(Syttabui  by  ihe  Courts 

COUBTB   ($  486*)— TEANSIBB  OV  AFPSAU  — 

County  Coubts. 

Where  on  appeal 'from  a  juatlce  of  tbe 
peace  in  Coweta  division.  Wagoner  county,  to 
tbe  county  court  of  Waconer  connty,  Coweta 
divitiout^efendant  moTed  to  transfer  the  cause 
to  the  Wagoner  division  of  the  county  court 
on  the  ground  tbat  Wagoner  was  nearest  his 
residence,  and  where  plaintiff  appeared,  and 
waived  notice  of  service  of  the  application  to 
transfer,  held,  construing  Act  March  12,  1900 
(Sess.  Laws  i909  p.  1^  art  13,  H  2.  6.  that 
"sliall  be  transferred  to,  •  •  •  the  county 
court  held  in  said  county  nearest  defendant's 
reudence,"  is  mandatory,  and  that  the  court 
erred  in  overnillng  die  motion. 

[Ed.  Note.— For  other  eases,  see  Courts, 
Cent  Dig.  11  1299-1806;  Dec.  Dig.  «  486.*] 

Error  from  Wagoner  County  Court";  W.  T. 
Drake,  Judge. 

Action  by  Dora  Chlssoe,  etc.,  against 
James  Dyer.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Beversed. 

Watts  ft  Watts.  Qt  WagODer,  for  plaintlft 
in  error. 

TURNER,  J.  On  November  22,  1909.  the 
defendant  In  error,  Dora  Chlssoe,  by  her 
guardian,  recovered  Judgment  for  f  50  against 
James  Dyer,  plaintiff  In  error,  before  a  Jus- 
tice of  tae  peace  of  Coweta  division.  Wagon- 
er connty.  On  December  31, 1909,  defendant 
perfected  his  appeal  to  the  county  court  of 
Wagoner  county,  Coweta  division,  and  on 
one  of  the  days  of  the  r^nlar  May  term  of 
that  conrt  at  that  place  filed  a  motion  to 
transfer  tbe  case  to  the  Wagoner  division 
of  tbe  county  court  oh  the  ground  "that  be 
resided  within  one  mile  of  the  city  of  Wag- 
oner, and  that  Wagoner  is  the  nearest  and 
most  convenient  to  the  defendant"  On  tbe 
same  day  .the  plaintiff  appeared  and  waived 
notice  of  the  application  to  transfer,  but  ob- 
jected thereto  on  the  ground  that  defendant 
had  waived  his  right  so  to  do  because  he  did 
not  appeal  direct  from  the  justice  to  tbe 
county  court  at  Wagoner,  and  thereupon  the 
court  overruled  the  motion  on  that  ground. 
There  was  trial  and  Judgment  for  plaintiff, 
and  after  motion  for  a  new  trial  filed  and 
overmled  defendant  brings  the  case  here,  as- 
signing for  error  the  overruling  of  his  mo- 
tion. It  was  the  dnty  of  the  court  to  make 
tbe  transfer.  Act  March  12, 1909  (Sesa.  Laws 
1909,  p.  199,  art  13),  provides: 

"Sec.  2.  The  said  court  held  at  Coweta, 
Wagoner  county,  Oklahoma,  shall  have  orig- 
inal Jurisdiction  as  a  connty  conrt  over  the 
entire  connty:  Provided,  that  upon  applica- 
tion presented  after  reasonable  notice  any 
action  or  matter  pending  in  either  court  shall 
be  transferred  to  or  remain  in  the  county 
conrt  held  in  said  county  nearest  tbe  resi- 
dence of  the  defendant,  or  one  of  the  defend- 
ants. In  such  action.    •   •  • 


"Sec  5.  In  all  cases  of  appeals  from  Jus- 
tices of  the  peace,  the  appellant  may  appeal 
to  either  county  court  held  In  the  county, 
and  tbe  same  may  be  transferred  as  herein 
provided." 

When  section  6  provided  that,  "in  all  cases 
of  appeals  from  Justices  of  the  peace,  the 
appellant  may  appeal  to  either  county  court 
held  In  the  connty,"  it  meant  Just  what  it 
said;  and,  when  it  farther  provided  "and  tbe 
same  may  be  transferred  as  bwein  jwoTld- 
ed,"  It  meant  that  any  cause  appealed  to  ^- 
ther  county  court  may  be  transferred  as  pro- 
Tided  by  section  2.  And  when  said  sec- 
tion provides,  as  it  does,  that  tbe  procedure 
shall  be  upon  application  presented  after  rea* 
sonable  notice  and  commands  tlutt  any  action 
or  matter  pending  in  either  court  shall  be 
transferred  to  the  court  nearest  tbe  resi- 
dence of  the  defendant,  or  If  already  there 
by  appeal  shall  remain  there,  It  means  what 
it  said  and  that  the  language,  "sbaU  be 
transferred  to  *  •  •  the  county  court 
held  In  said  connty  nearest  defendant's  resi- 
dence," should  be  regarded  and  tbe  same  la 
mandatory. 

Bevcraed.  All  the  Jnstloes  oonenr. 


(38  Okl.  1) 

OOBNELISON  T.  BLAOEWELDBB. 
(Supreme  Court  of  Oklahoma.  April  IS,  1913.) 

fSyltabtu  by  the  Court.} 
L  APPEAI.    and    EEffiOB    <|  1010*>— FlHDIMO 

OF  Fact— Rebiderck. 

Tbe  intention  of  a  person  as  to  the  place 
of  bis  residence  is  a  question  of  fact  to  be  de- 
termined by  the  verdict  of  the  Jury  or  the  find- 
ings of  the  court;  and  such  determination  is 
conclusive  upon  appeal  If  there  was  any  evi- 
dence reasonably  tending  to  support  It 

[FH.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8979-8982,  4(Kii;  Dee. 
Dig.  I  lOlO.'] 

(Addiiional  BytUbu$  »y  Editorial  Btaf.) 
2.  DoMiciu:  (I  4*)— Rebideivcb— DxTEKiniTA- 

TIOIT.  • 

It  is  exclusively  within  tbe  province  of 
every  dtisen  to  determine  where  fais  residence 
shall  be,  and  such  determination  is  binding  up- 
on all  parties. 

[Ed.  Note.— For  other  cases,  see  D<»nieile, 
Cent  Dig.  iS  6-23 ;  Dec.  Dig.  |  4.*] 

Error  from  District  Court,  Tillman  Coun- 
ty ;  Frank  Mathews,  Judge. 

Action  by  Browne  Cornellson  against  J.  W. 
Blackwelder.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

W.  F.  Wilson  and  John  TomerUn,  both  of 
Oklahoma  City,  for  plaintiff  In  error. 
Mounts  &  I>aTla,  of  Frederick,  tor  defendant 

in  error. 

KANE,  J.  This  controversy  grows  out  of 
an  a^lon  for  damages  for  breach  of  contract 
commenced  by  tbe  plaintiff  in  error,  plain- 
tiff below,  against  tbe  defendant  in  error, 
defendant  below,  wherein   upon  tbe  com- 
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meDcement  ot  the  action  an  attachment  was 
Issued  against  the  property  of  the  defendant 
upon  the  ground  that  he  was  a  nonresident 
of  this  state.  Upon  a  motion  to  dissolve  the 
attachment  being  filed,  the  cotirt  below,  after 
a  hearing,  sustained  the  same,  finding  from 
the  evidence  that  the  defendant  was  a  resi- 
dent of  the  state  of  Oklahoma  at  the  time 
the  attachment  was  issued.  To  reverse  the 
action  of  the  court  below  ttda  proceeding  In 
error  was  commenced. 

[1.2]  In  onr  Judgment  the  evidence  reason- 
ably tends  to  support  the  fluding  of  the  court 
below  on  the  question  of  the  residence  of  the 
defendant  It  is  well  settled  that  it  is  ex- 
claslvely  within  the  province  of  every  cltizeD 
to  determine  where  his  residence  shall  be, 
and  that  such  determination  is  binding  upon 
alt  parties.  Halrston  v.  Hairston,  27  Miss. 
701.  Gl  Am.  Dec.  630;  Bradley  t.  Lowry, 
Speers'  Equity  (S.  C.)  1,  89  Am.  Dec  142; 
Lyman  v.  Fisbe,  17  Pick.  (Mass.)  231,  28  Am. 
Dec.  203 ;  White  v.  Tennant.  81  W.  Va.  790, 
8  S.  E.  696,  13  Am.  St  Rep.  896.  The  evi- 
dence of  the  defendant  was  to  the  effect  that 
be  resided  in  North  C&rolina  prior  to  coming 
to  Oklahoma,  leaving  his  family  at  his  for- 
mer home;  that  he  came  to  Oklahoma  in 
April,  1910,  for  the  purpose  of  building  a 
knitting  mill  which  It  was  his  intention  to 
have  his  son  manage  and  operate;  that  on 
account  of  sickness  in  the  family  of  his  son 
this  plan  was  abandoned,  and  the  defendant; 
decided  to  manage  the  business,  and  make 
Oklahoma  his  home.  The  following  are  some 
of  the  questions  and  answers  on  cross-ex- 
amination: "Q.  When  yon  went  home  with 
your  son's  wife,  I  will  ask  you  to  state  If 
you  had  then  already  decided  to  come  back 
to  Oklahoma  and  make  this  your  home?  A. 
Yes.  sir.  Q.  Was  it  not  the  first  arrangement 
for  your  son  to  run  the  mill?  A.  Yes,  tlr. 
Q.  Bnt  after  his  wife  got  sick,  was  it  not 
your  intention  to  come  back,  and  let  him  go 
to  North  Carolina,  and  you  were  going  to 
run  the  mill?  (Objected  to  by  counsel  and  by 
the  court  sustained.)  Q.  I  will  ask  yon  how 
loi^  before  you  went  was  it  that  you  deter- 
mined you  were  to  live  in  Oklahoma  and 
make  it  your  permanent  home?  A.  I  think 
about  the  15th  day  of  January,  1011.  Q. 
How  long  had  you  been  living  in  Oklahoma 
at  that  time?  A.  Nine  or  ten  months.  Q. 
Your  son  and  you  had  been  living  here  to- 
gether? A.  Yes,  sir.  Q.  I  believe  you  stated 
your  son  boarded  here?  A.  Yes,  sir.  Q. 
Tb^  live  here?  A.  Yes,  sir.  Q.  I  will  ask 
you  If,  during  this  time,  yon  made  tills  your 
home?  A.  Yea,  sir.  Q.  X  will  ask  you.  upon 
January  15,  1911,  If  you  made  Oklahoma 
your  home?  A.  Yes,  sir.  Q.  I  believe  yon 
stated  that  your  object  In  going  home  was 
in  settling  up  some  unfinished  business?  A. 
Yes,  sir.  Q.  Ontslde  of  the  question  tha^  yon 
had  to  take  your  son's  wife  back,  would  you 
have  gone,  anyway?  A.  If  it  had  not  t>een 
for  some  unfinished  business,  and  taking  my 


son's  wife  back,  I  would  not  have  gone^  My 
son  and  I  concluded  that  he  should  go  back 
to  North  Oirollna,  I  stay  here  and  ran.  the 
mill." 

The  intention  of  a  person  as  to  the  place 
of  his  residence  Is  a  question  of  fact  to  be 
determined  by  the  verdict  of  the  Jury  or  the 
findings  of  the  court,  and  such  determina- 
tion is  conclusive  upon  appeal  if  there  was 
any  evidence  reasonably  tending  to  support 
it  Cochrane  v.  C^tj  of  Boston,  4  Allen 
(Mass.)  177;  Gollester  t.  Hailc^,  6  Gray 
(Mass.)  517.  In  I^rman  v.  Flske,  supra,  Mr. 
Chief  Justice  Shaw,  speaking  of  ttie  elements 
of  residence,  says:  "It  Is  manifest,  therefore, 
that  it  embraces  the  fact  of  residence  at  a 
place  with  the  Intent  to  regard  It  and  make 
it  bis  home.  The  act  and  int^t  must  con- 
cur, and  the  Intent  may  be  Inferred  frwa 
declarations  and  conduct  It  is  often  a  tnies- 
tion  of  great  difficulty,  depending  upon  mi- 
nute and  complicated  circumstances,  leaving 
the  question  in  so  much  doubt  tlxat  a  slight 
circumstance  may  turn  the  balance.  In  such 
a  case,  the  mere  declarations  of  a  party, 
made  In  good  faith  of  his  election  to  make 
the  one  place  rathw  than  the  other  his  home 
would  be  sufficient  to  turn  the  scale." 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  Is  affirmed.  JJft  tiie 
Justices  concur. 

(ss  oki.  m 

MnSEOOEB  SLIHarRIC  TRACTION  00.  v. 

PATTERSON. 
(Supreme  Court  of  Oklahoma.   April  15,  191&) 

fSvllabua  by  the  Court.} 

Appeal  and  Ebbob  <S  1002*)— Rnviirw— Cos- 
FLicTiNO  Evidence. 

The  evidence  on  the  iesnes  as  jmned  beisc 
in  conflict  and  the  cause  having  been  submitted 
to  the  jury  under  proper  instructions,  and  it 
not  appearing  that  the  verdict  il  ezces^vc^  tb« 
same  will  not  be  disturbed  on  review  in  tUi 
court. 

[Eld.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  3035-3937;  Dee.  Dig.  I 
1002.*] 

Ikror  firom  Superior  Court,  Muskogee 
County;  Farrar  Ll  McCain,  Judge. 

Action  1^  NeUle  Patterson  against  the 
Muskogee  Electric  TKactloa  Company.  Judg- 
ment for  plaintiff,  and  defmdant  brings  er- 
ror. Affirmed. 

N.  A.  Gibson,  H.  C.  Thurman,  and  T.  L. 
Gibson,  all  of  Muskogee,  for  plaintiff  In  ^- 
ror.  Brown  ft  Stewart  and  J.  H.  LUley,  all 
of  Mnski^ee^  for  defendant  In  error. 

WILLIAMS,  J.  The  defendant  in  error,  as 
plaintiff,  sued  the  plaintiff  in  error,  as  de- 
fendant for  damages,  alleging  that  the 
"plaintiff  was  a  passenger  on  one  of  defend- 
ant's cars  operated  *  *  *  on  Broadway, 
city  of  Muskogee,  OkL;  th&t,  near  the  inttf- 
section  of  Second  street  and  the  said  Broad- 
way, plaintiff  signaled  to  the  condnetw  la 


•ForoUur  eMHSMsamtdwlo  and  Mettoa  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key-No.  OtHm  ft  Ba^'t  tmimm 


Digitized  by 


Google 


OkL) 


STATE  BAR  COMMISSION  t.  SULLIVAN 


708 


charge  of  said  car  to  stop  tlie  same  foir  the 
purpose  of  allowlns  plaintiff  to  alight  there- 
from; that  Bald  car  was  therenpon  stopped 
and  said  plaintiff  attempted  to  alight,  but 
that  through  the  n^ligence  and  carelessness 
of  the  motorman  or  the  conductor,  or  both 
of  them,  said  conductor  and  motorman  be- 
ing  then  and  there  the  agents  and  empioyis 
of  the  defendant,  said  car  was  started  while 
the  plaintiff  was  in  the  act  of  alighting 
ther^rom,  and  plaintiff  was  thrown  Tlol^t- 
ly  to  the  pavement  by  reason  of  the  start- 
ing  ot  said  car  as  aforesaid;  that  plaintiff 
was  seriously  injured  by  being  thrown  as 
aforesaid  to  the  pavement;  that  her  right 
ankle  was  badly  sprained  and  that  she  suf- 
fered creat  bodily  pain  thereby."  Defendant 
anawored  by  gaieral  denial.  After  trial  a 
verdict  was  returned  in  favor  of  the  plaintiff 
in  the  mm  of  9700. 

By  proceeding  in  error,  the  action  of  the 
lower  court  Is  now  properly  here  for  review. 
Tbe  questions  raised  are:  (1)  The  refusal  of 
the  court  to  direct  a  verdict  in  favor  of  the 
coannay;  and  as  to  whether  the  verdict 
la  ezeessiTe  <m  aeoovnt  of  prejudice  and 
passion. 

Tbe  plaintiff  testified  that  she  boarded  the 
car  and  "gave  Uiem  tfaa  signal  to  have  tbem 
stop  tho  car  at  Seotnid  street,  and  the  car 
ran  to  the  east  side  of  the  street  and  stopped 
and  I  Btteoopted  to  alight  I  got  on  the  mn- 
niikg  board  and  they  started  up  and  threw 
me  down  on  the  street  with  my  right  foot 
doubled  under  me;  by  that  time  tl^  bad 
ma  the  loigtb  of  the  car,  possibly  ic  llttie 
more."  She  farther  testified  that  she  was 
111  about  40  days  and  ttaat  the  Injury  was 
painful;  that  she  could  not  put  her  foot  to 
the  floor  for  80  days,  but  at  the  end  of  that 
time  she  was  able  to  put  the  same  on  the 
Hoot,  but  could  not  stand 'ber  weight  tm  It; 
that,  at  tbe  time  of  tbe  trial,  ebe  could  not 
walk  very  much,  and  If  the  weather  was 
cloudy  It  got  etifl,  and  If  she  went  more  than 
six  bloclBB  It  gave  out  and  she  had  to  sit 
dovn  and  reri:;  tbat  she  wore  a  supporter 
that  tbe  doctor  bad  bad  made  espedally  for 
ber  foot;  tbat  before  she  was  injured  she 
did  all  €t  bez  bousewoiic,  Including  cooking, 
Ironing,  and  sweeping;  but  now  she  bad  to 
hire  stHoebody  to  do  It  She  testified  as  to 
the  expenditure  of  fl36  for  doctor's  bill, 
medicine,  and  otiier  things  she  bad  to  have, 
which  was  claimed  by  proper  pleading  as  an 
element  of  damage,  and  that  she  suffered  a 
nervouB  shock  and  a  good  deal  with  her 
bade  and  stomach,  and  that  this  continued 
some  time. 

Geo.  Elrk,  another  witness  on  behalf  of 
plaintiff,  testifled  that  he  was  standing  at 
the  comer  of  Broadway  and  Second  street, 
at  which  time  he  was  running  a  cab  line; 
that  the  street  car  stopped  and  the  plaintiff 
started  to  get  off;  as  she  started  to  get  off. 
the  car  started  again.  There  is  considerable 


evidence  contradicting  this  on  the  part  of  the 
plaintiff  as  to  how  the  accident  happened. 

It  Is  a  settled  rule  of  appellate  procedure 
In  this  state  that,  where  Qiere  Is  any  evi- 
dence reasonably  tending  to  support  tbe  ver- 
dict of  the  jury,  the  same  will  not  be  dis- 
turbed on  review  in  this  court.  The  trial 
court  refused  to  set  aside  this  verdict  and 
overruled  a  motion  for  a  new  trial.  There 
is  no  complaint  that  the  issues  were  not  sub- 
mitted under  proper  instructions.  On  the 
plaintiff's  theory  of  the  case  and  her  sup- 
porting evidence,  which  was  evidently  belleT- 
ed  by  the  Jury,  tbe  verdict  for  $700  was  not 
excessive. 

The  judgment  of  the  trial  court  most  be 
affirmed.  All  the  JusUcee  ctmcur. 

(8S  OU.  746) 

STATS  BAB  COMMISSION  ex  reL  WIL- 
LIAMS V.  SULLIVAN. 

<  Supreme  Gonrt  of  Oklahoma.   July  23,  1912. 
Od  Application  for  Bebearing, 
Nov.  22,  1912.) 

(Byllaliu  by  the  OourtJ 

1.  Attobney  and  Client  (|  &2*}— DisAab- 

MENT— VeBIFICATION  OF  ChAEGES. 

In  diabanoeDt  proceedlngB  iiutitnted  by 
tbe  state  bar  commUsion  by  the  order  and  di- 
rection of  the  Supreme  Court,  no  verification 
of  the  specification  of  charges  is  necessary, 
under  section  207,  Comp.  Laws  1900  of  Okla- 
homa. 

[E3d.  Note.— For  other  eases,  see  Attorney 
and  CUcnt,  Gent  Dig.  H  60,  70;  De&  Dig.  { 

2.  Attobney  and  Client  (|  52»)— Disbae- 

UBNT — VeBIFICATION  OF  CBABOBS— DETEB- 
WNATION  OF  SUFnclENCY. 

The  sufficiency  of  tbe  verification  must  be 
determined  by  an  inspection  of  it,  and  the  evi- 
dence of  affiaat  cannot  be  taken  for  the  pur- 
pose of  showing  that  he  had  no  personal  knowl- 
edge as  to  the  charges. 

[Ed.  Note.— For  other  cases,  tee  Attorney 
and  CUent  Cent  Dig.  Sl  09,  70;  Dec.  Dig.  f 

8.  CONSTITUTJONAI.  Law  (|  lOl*)— JijaT  (I 
19*)  —  Right  to  Practice  Law  —  Vkstbd 
Right— JuBT  Tbial. 

The  right  to  practice  law  la  not  a  vested 
light,  bat  a  mere  privilege,  and  an  actios  to 
disbar  an  attorney  under  section  267,  Comp. 
Laws  1900  of  Oklahoma,  Is  a  civil  proceeding, 
and  the  accused  is  not  entitled  to  a  trl^  by  a 
jury  as  a  matter  of  right. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  fi  200-211:  Dec  Dig.  f 
101;*  Jury.  Cent  Dig.  H  104-1B3;  Dec.  Dig. 
I  19.*1 

4.  ATTOBNBT  AND  CEJENT    (|  43*)— DiSBAB- 

icBNT— Grounds— Attack  on  Coubt. 

The  obligation  which  attorneys  assume 
when  they  are  admitted  to  the  bar  Is  not  sim- 
ply to  be  obedient  to  the  Gonstitotion  and  laws, 
but  to  maintain  at  all  times  the  respect  due 
tbe  courts  of  jastice  and  Judicial  officers.  This 
obligation  is  not  discharged  by  merely  observ- 
ing the  rules  of  courteous  demeanor  In  open 
court,  bat  includes  abstaining,  oat  of  court,  from 
insulting  language  and  offensive  coudDct  toward 
the  judges  personally  for  tbeir  Jadidal  acts. 
An  attorney  may  criticise  the  courts  so  long 
as  his  criticisms  are  made  in  good  faith  and  in 
respectful  language,  but  tbe  printing  and  pab- 
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licattoD  of  a  pamphlet  falsely,  parpoaely,  and' 
maliciously  attacking  the  integrity  of  the  courts 
and  tbe  judges  thereof,  desigoed  to  willfully, 
purposel}'  and  mnliciously  misrepresent  the 
c-oiirts  and  the  judges  thereof  and  bring  them 
into  disrepute  and  lessen  tbe  respect  due  them, 
i-iolates  his  duties  and  obligations  as  an  attor- 
ney and  counselor  at  law,  for  which  be  may 
be  disbarred. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  H  59,  60;  Dec  Dig.  S 
43.  *1 

6.  Attobnet  and  Client  (S  63*)— Disbab- 
iiBNT—G BOUNDS— Pleading  as  Evidbwce. 

Under  section  266.  Comp.  Laws  1909,  an 
attorney  cannot  be  suspended  or  disbarred  for 
tiie  filing  of  any  pleading  or  exhibit  in  the 
courts  of  this  state,  but  a  petition,  with  a 
pamphlet  attached  thereto  as  an  exhibit,  false- 
ly and  maliciously  attacking  the  courts  of  this 
state  and  tbe  jadge  thereof,  may  be  consider- 
ed aa  evidence  upon  the  qaestion  of  the  attor- 
ney's moral  and  mental  fitness  to  practice  law. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client,  Gent  IMg.  H  74,  75;  Dec  Dig.  f 
58.*] 

0.  Attobnet  and  Ousitt  (f  36*)— Disbab- 

MENT~JUB18DICTI0N. 

The  Supreme  Court,  having  exclasiTe  jn- 
risdlctlon  to  admit  attorneys  to  pracdce  law, 
has,  independent  of  statutory  authorltjr,  the 
inherent  power  to  diabar  attorneys  for  miscon- 
duct. 

[Ed.  Note.— For  other  eases,  see  Attorney 
and  Client,  Cent  Dig.  (  49;  Dec.  Dig.  |  86.*] 

On  Application  for  Rehearing. 
(Additional  SvIIabtu  hy  Editorial  Staff.) 

7.  Attobnet  and  Client  (§  53*)— DlSBAB- 
MEHT— Quantum  or  Pboot. 

In  disbarment  proceedings,  the  guilt  of  the 
accused  should  be  proved  by  a  clear  prepon- 
derance of  tbe  evidence,  but  not  necessarily 
beyond  a  reasonable  doubt 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Caientt  Gent  Dig.  H  74,  75;  Dec  Dig.  | 
63.*] 

8.  ATTOBRKT  AITD  CUSRT   (i  46*)— DlSBAB- 
HBRT— DIFSNBES—STATUTB  OF  LIMITATIONS. 

In  a  proceeding  for  disbarment  upon  charg- 
es of  the  publication  of  a  pamphlet  disrespect- 
ful to  the  court,  the  statute  of  limitations  is 
not  available  as  a  defense,  especial^  where 
the  pamphlet  remains  in  drcmation  until  a 
time  within  what  would  be  the  limitation  pe- 
riod if  the  statute  of  limitations  be  construed 
to  apply. 

[Ed,  Note. — For  other  cases,  see  Attorney 
and  Client  Cent  Dig.  {  71;  Dec.  Dig.  {  46.*] 

B.  Attornxt  and  Cubnt  (|  87*)— Dxsbas- 
ubni^Inbebint  Powers  or  Coubt. 

The  Supreme  Court  Is  not  limited  in  its 
disciplinary  power  over  attorneys  to  the 
grounds  and  remedies  indicated  by  statute,  but 
the  statutory  provisions  are  merely  cumula- 
tive, and  do  not  impair  the  court's  inherent 
constitutional  power  to  deal  with  such  con- 
tempts in  a  proper,  though  nonstatutory,  man- 
ner. 

[Ed.  Note.— 'Kor  other  cases,  see  Attorney 
and  GUent,  Cent  Dig.  81  50-63;  Dec  Dig.  { 
37.*] 

Burford  and  Hubbell,  Special  Judges,  dis- 
senting. 

Original  proceeding  by  the  Bar  Commis- 
sion of  tbe  State  of  Oklahoma,  on  the  rela- 
tion of  Ben  F.  Williams,  for  the  disbarment 
of  P.  M.  Sullivan.  Defendant  disbarred,  and 
application  for  rehearing  overruled. 


C.  W.  Stringer,  of  Oklahoma  City,  for 
plalntur.  James  Twyfonl,  ot  Oklahonia  Cllr, 

for  defendant 

DUDLEY,  Special  Judge.  This  ia  an 
original  proceeding  In  this  court  hy  tbe  state 
bar  commission,  on  tbe  relation  of  Ben  F. 
Williams,  against  P.  M.  Sullivan,  a  member 
of  the  bar  of  tbts  court  and  the  inferior 
courts  ot  the  state,  residing  at  Oklahoma 
City.  The  regular  judges  of  the  Snpreme 
Court  were  disqualified,  and  this  fact  was 
certified  by  them  to  the  Governor  of  tbe  state, 
who  thereupon  appointed  five  special  Justices 
of  tbe  Supreme  Court  to  hear  and  determine 
this  cause,  who  thereafter  assembled  at  Ok- 
lahoma City  and  Qualified  as  such,  and  heard 
the  testimony  in  this  case.  Before  proceed- 
ing to  a  discussion  of  the  merits  of  the  case, 
it  becomes  necessary  to  determine  some  pre- 
liminary questions  raised  and  urged  by  coun- 
sel for  defendant. 

[1,  2]  The  spedfication  of  charges  was  flled 
January  13,  1912.  The  defendant  was  du- 
ly notified  of  the  filing  of  the  charges  and 
furnished  with  a  copy  thereof,  and  in  due 
course  of  time  flled  an  answer  to  and  an  ex- 
planation of  the  charges  and  si>eclficatton 
filed  against  him,  to  which  the  ptalntUf  filed 
a  reply,  by  way  of  general  denlaL  Upon  the 
hearing  of  the  cause,  tbe  defendant  objected 
,to  tbe  Introduction  of  any  evldoice  upon  the 
part  of  the  plaintiff  In  sivport  ct  the  spedfl- 
catlon  of  charges,  for  the  reason  that  the  pe- 
tition or  Bpedflcatlon  of  charges  was  not 
verified,  as  required  by  law,  in  that  tt  was 
T^fled  npon  information  and  belief  and.  no* 
positively,  and  thereupon  G.  W.  Stringer,  the 
attorney  tor  Oie  plalntUt  and  the  persMi  who 
Touted  tike  q>eclflcatton  of  charges  upon  In- 
formation and.  belief,  asked  leave  of  court  to 
amena  tbe  veriflcation  of  charges  by  maUng 
tbe  verification  posltlvfe  Leave  was  granted 
to  do  so  and  the  amendment  was  made,  and 
after  the  conclnslon  ot  tbe  taking  of  testi- 
mony upon  the  part  of  the  plaintiff  the 
defendant  again  challenged  the  snflteteney 
of  the  Twiflcatlon  of  tbe  spedfleation  ot 
charges,  for  the  reason  that  the  testimony 
clearly  showed  that  Mr.  Strlngw  had  do  per- 
sonal knowledge  of  the  allegations  contain* 
ed  In  the  specification  of  diarges,  and  that 
by  reason  tbereof  the  court  did  not  baTS 
jurisdiction.  Tbe  poritiMi  of  counsel  for  de- 
fendant is  not  well  taken  for  two  reasons: 
(1)  This  proceeding  was  commenced  by  tbe 
bar  commission  ot  tbe  state  of  Oklahoma,  by 
the  order  and  direction  of  this  court,  and 
therefore,  under  section  267,  p.  229,  of  Sny- 
der's 1009  Compiled  Laws  of  Oklahoma,  it 
was  not  necessary  for  the  specification  of 
charges  to  be  verified  at  all;  and  (2),  even 
though  it  were  necessary  for  tbe  specifica- 
tion of  charges  to  be  verified,  after  tbe 
amendment  was  made  as  to  the  veiificatiMi, 
it  was  then  a  positive  verification  and  its 
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sufficiency  most  be  determined  by  an  inspec- 
tion of  the  verlflcatlon  Itself;  and,  even 
thoo^  It  dereloped  upon  the  hearing  of  the 
caae  (a  point  which  we  do  not  concede)  that 
the  person  who  made  tb6  rerlflcatlon'  did  not 
have  actual  knowledge  of  the  Btatements  con- 
tained thneln,  this  fact  cannot  be  takoi  for 
the  purpose  of  showing  that  he  bad  no  per- 
sonal knowledge.  In  le  OolUns,  147  Cal.  8. 
81  Fac.  221. 

[>]  It  was  also  contended  by  the  d^end- 
ant  that  his  right  to  practice  law  in  the 
conrta  of  this  state  was  a  rested  right,  and 
Uiat  therefore  as  a  matter  of  rl^t  he  was 
CTtitied  to  a  trial  by  a  Jory  in  tbia  court,  up- 
on tbB  duu-ges  preferred  against  him,  under 
chapter  66,  p.  97,  of  the  Session  Laws  of 
1910,  proTiding  for  trial  by  Jury  in  this 
court  To  this  contention  of  the  defendant 
we  cannot  agre&  The  right  to  practice  law 
is  not  a  vested  right,  but  a  mere  privilege. 
4  Cyc.  p.  898,  and  cases  cited ;  State  ex  reL 
Mackintosh,  Pros.  Atty.,  Bossman,  S3 
Wash.  1,  101  Pac.  357,  21  L.  R.  A.  <N.  S.) 
821,  17  Ann.  Oas.  625.  Section  268,  p.  229, 
Snyder's  1909  Compiled  Laws  of  Oklahoma, 
on  the  subject  of  "Trial  In  Disbarment  Pro- 
ceedings," Bpedflcally  provides  that  the  is- 
sues Joined  shall  in  all  eases  be  tried  by  the 
court  This  Is  a  specific  statute  covering 
this  class  of  proceedings,  and  should  govern 
over  the  general  statute.  Section  1,  c.  56,  p. 
07,  of  the  Sesedon  Laws  of  1910,  provides: 
"That  In  any  cause  now  pending  or  hereafter 
brought  in  the  Supreme  Court  wherein  said 
court  is  exercising  Its  original  Jurisdiction 
in  which  an  Issue  of  fact  is  presented  propr 
erly  triable  by  a  Jury,  and  either  party  to 
said  cause  demands  a  Jury  trial,  said  court 
shall  not  dismiss  such  cause  for  the  reason 
that  a  Jury  Is  required  but  shall  proceed  in 
the  manner  hereinafter  prescribed."  The  Is- 
sue of  fact  presented  here  is  not  properly 
triable  by  a  Jury  for  the  reason  that  the 
spe<dal  statute  governing  the  trial  of  pro- 
ceedings of  this  kind  specifically  provides 
that  all  questions  of  fact  shall  be  tried  by 
the  court  The  provision  of  the  Constitu- 
tion as  to  the  right  of  a  trial  by  a  Jury 
means  the  right  of  trial  by  Jury  as  it  exist- 
ed at  the  time  of  the  adoption  of  the  Con- 
Btitntlon.  Williams'  Annotated  Constitution 
of  Oklahoma,  |  27,  p.  15;  State  v.  Cobb,  24 
Okl.  662,  104  Pac.  361,  24  L.  R.  A.  (N.  S.) 
639;  Baker  v.  Newton,  2T  Okl.  438,  113  Pac. 
1034.  A  disbarment  proceeding,  under  our 
statute,  is  a  dvll  proceeding  (In  re  Blggers, 
24  Okl.  842,  104  Pac.  1083).  and  the  right  to 
a  hrlal  by  a  Jury  In  a  disbarment  proceeding 
did  not  exist  at  the  time  of  the  adoption  of 
the  Constitution  (t>ean  v.  Stone,  2  Okt.  13, 
35  Pac  578).  We  therefore  are  clearly  o' 
the  opinion  that  the  defendant  was  not  as  a 
amtter  of  law  entitled  to  a  trial  by  a  Jury, 
and  bis  application  was  denied.  This  dis- 
poses of  all  preliminary  questions  raised  and 
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urged  1^  the  defendant,  aud  we  now  proceed 
to  a  discussion  of  the  merits  of  ttie  case. 

14]  It  is  alleged  in  sutetanoe  in  paragraiA 
3  of  die  specification  of  charges  that  the  de- 
fendant is  not  a  fit  and  proper  person  to  «i- 
gage  in  the  practice  of  law  in  this  state  aud 
should  be  disbarred*  for  the  reascm  that  he' 
has  been  guilty  of  gross  misconduct  and  has 
violated  his  oath  and  duty  as  an  attorney 
and  counselor  at  law.  This  paragraph  Is 
subdivided  into  five  specific  charges.  How- 
ard, we  imly  deem  it  necessary  to  concdder 
two  of  them,  namely,  the  second  and  fifth, 
and  we  will  therefore  discuss  them  in  their 
order.  In  the  second  subdividon  of  this  gen- 
eral diarge  it  la  alleged  that  the  d^ndant 
has  been  guilty  of  gross  misconduct  and  vio- 
lated his  duty  and  obligatlonB  as  an  attor- 
ney and  counselor  at  law,  In  tliat  he,  within 
a  prior  to  the  filing  of  the  specification 
of  chai^  in  this  court,  falsely,  malidously, 
and  without  reasonable  Justification  or  ex- 
cuse caused  to  be  printed  and  published  a 
certain  book  or  pamphlet  entitled  **A  Criminal 
Combine,"  consisting  of  the  Governor,  the 
Attorney  General,  the  Supreme  Court  dla* 
trict  courts,  district  cl^ks,  district  attorneys, 
referees,  perjurers,  murder  plotters,  and 
crooks  galore  In  the  state  of  Oklahoma ;  that 
said  book  or  pamphlet  was  printed  and  pub- 
lished by  the  defendant  for  the  purpose  of 
giving  vent  aud  expression  to  bis  own  per- 
sonal spleen  and  malice,  and  to  excite  and 
create  an  III  will  and  prejudice  against  the 
courts  of  this  state  and  the  Judges  thereof 
and  the  other  officers  and  attorneys  meution- 
>ed  In  said  publication.  The  defendant  In 
his  answer  admitted  the  printing  and  publi- 
cation of  the  inmidilet  but  claims  that  the 
publication  was  in  good  faith  and  without 
malicious  motives,  and  that  the  statements 
and  allegations  therein  contained  are  true; 
he  denies,  however,  that  the  pamphlet  was 
printed  and  published  at  any  time  within  one 
year  prior  to  the  filing  of  the  specification 
of  charges  hereto,  and  claims  that  If  he  did 
violate  any  of  his  duties  and  obligations  as 
an  attorney  and  counselor  at  law,  he  cannot 
be  disbarred  on  account  thereof,  for  the  rea- 
son that  the  same  is  barred  by  the  statute  of 
limitations.  In  the  fifth  subdivision  of  the 
specification  of  charges  it  is  alleged  that  the 
defendant  has  been  guilty  of  misconduct  and 
violated  his  duties  and  obll^tlons  as  an  at- 
torney and  counselor  at  law  by  preparing  and 
filing  In  the  district  court  of  Oklahoma  coun- 
ty, Okl.,  a  certain  document  styled  a  "Peti- 
tion," In  case  No.  11,054,  wherein  he  Is  a  plain- 
tilt  and  the  Watch  Tower  Bible  Tract  Sode- 
ty  and  others,  Including  the  district  superior, 
and  county  Judges  of  Oklahoma  county,  the 
district  Judge  of  Cleveland  county,  the  Judg- 
es of  the  Supreme  Court,  C.  N.  Haskell,  Gov- 
ernor, and  Chas.  J.  West  Attorney  General, 
are  defendants.  In  wMch  he  charges  these  de- 
fendants aud  others  mentioned  therein  with 
a  conspiracy  to  Judicially  rob  him  of  certain 
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real  estate  In  Oldaboma  CUj,  and  in  counec- 
tton  with  this  general  <^rge  of  conspiracr 
be  CiharKea  tbem  vlfh  robbery,  bribery,  per- 
jury, and  nnmeronB  other  offenses ;  that  the 
preparation  and  filing  of  said  pleading  was 
pot  actuated  by  an  honest  purpose  to  pre- 
sent and  state  In  said  petition  any  issuable 
or  triable  matters  of  tact  or  law,  but  was 
prepared  and  filed  maliciously  and  tot  the 
purpose  upon  bis  part  to  slander  and  Ub^ 
said  defendants  and  bring  tlie  courts  of  this 
state,  and  the  Ju^es  thereof,  and  the  oth- 
er officers  mmtioned  therdn,  into  contempt 
ridicule,  hatred,  and  malice,  and  to  injure 
the  d^ndants  in  (heir  reputations  as  dti- 
wns  and  public  officials.  Defendant  in  his 
answer  admits  tliat  he  pr^red  and  filed 
said  petition,  but  claims  that  ttie  statemmts 
and  allegations  therein  contained  are  true; 
that  he  filed  the  action  for  the  pnri)ose  of 
recoTOilng  the  lauds  which  he  had  lost  by 
reamsi  of  the  acts  and  condact  of  the  de- 
fendants, as  tberdn  stated;  and  thi^t  the 
filing  of  said  petition  was  nV>  misconduct  up- 
on his  part,  nor  a  riolatlon  of  any  of  his  du- 
ties and  obligations  as  on  attorney  and  coun- 
selor at  law,  and,  eren  if  It  were,  he  can- 
not be  suBpraded  or  disbarred  on  account 
fliereof  under  the  statutes  of  this  state. 

We  think  the  statements  and  allegations 
of  the  sec<md  and  fifth  subdivi^ODs  of  para- 
graph 2  of  the  specification  of  diarges  are 
sustained  by  the  testimony,  and  it  Uierefore 
becomes  pertln«it  to  determine  whether  or 
not  the  conduct  upon  the  part  of  the  defend- 
ant, as  set  out  In  these  two  subdlTisloDS, 
Justifies  bis  suspension  or  disbarment  under 
the  statutes  of  Oils  state.  Section  266,  p. 
228,  Snyder's  190B  Compiled  Idws  of  Okla- 
homa, enumerates  three  causes  tor  which  an 
attorney  may  be  suspended  or  disbarred. 
The  one  applicable,  if  at  all,  to  the  facts  in 
this  case,  is  snbdlTlslan  8,  which  Is,  "For 
the  willful  Tiolation  of  any  of  the  duties  of 
an  attorney  or  counselor."  Section  257,  p. 
227,  Snyder's  1909  Complied  laws  of  Okla- 
homa, defines  the  duties  of  attom^s.  The 
part  of  the  statute  applicable  to  the  case  at 
bar  is:  "Not  to  encourage  either  the  com- 
meucement  or  continuance  of  an  action  or 
proceeding  upon  any  motive  of  passion  or 
interest."  Section  25S,  p.  226,  of  Snyder's 
1909  Compiled  Iaws  of  Oklahoma,  prescribes 
the  oath  that  attorneys  and  counselors  at 
law  of  this  state  shall  take-  in  open  court. 
The  part  of  the  oath  applicable  to  this  case 
is:  "Tou  shall  not  wittingly,  willingly  or 
knowingly  promote,  sne  or  procure  to  be 
sued,  any  fiilse  or  unlawful  suit,  or  give  aid 
or  consult  to  the  same;  yon  shall  delay  no 
man  tor  lucre  or  malice,  but  shall  act  In 
the  office  of  attorn^  In  this  court  according 
to  your  best  learning  and  discretion,  with 
all  good  fidelity  as  well  to  the  court  as  to 
your  client"  These  are  all  of  the  sections 
of  our  statute  that  In  any  way  apply  to  the 
fiacts  and  circumstances  of  this  case;  and, 
U  tlw  conduct  of  the  def^dant  does  not 


come  wifldn  these  provisions,  ttien  there  is 
no  statntray  autiunrity  tor  bis  sn^oidon  v 
disbarmrat  upon  the  enlarges  brought  against 
him. 

The  pi&mphlet  or  book  referred  to  Is  a  96- 
page  documoit,  with  defendant's  picture  on 
the  front  page.  A  mere  casual  reading  of 
this  pamphlet  W  one  familiar  with  the  Judi- 
cial history  of  this  state  will  convlnoe  him 
that  it  is  a  tAiao,  malidons,  and  unwarrant- 
ed attack  upon  the  courts  and  tlw  Judges 
tb«eof  mentioned  and  refOTed  to  in  tlie 
pnblicatiDn.  It  Iwlstles  with  maUoe  and 
hatred  fnwa  start  to  finlsli,  and  was  pnl>- 
llshed  tor  tbe  purpose  of  creating  an  IQ  will 
and  prejudice  against  the  Supreme  Court, 
the  Intoior  courts,  and  tbe  Judges  tbcxeot 
mentioned  therein.  Hie  panophlet  gives  ■ 
detailed  Ustory  of  the  proceedings  InsUtnt- 
ed  by  defendant  In  the  district  court  ct 
Oklahoma  Onmty  to  reoover  a  eertain  piece 
of  valuable  real  estate  located  in  <Mclahonu 
City.  The  case,  or  some  idiase  of  it,  has 
been  before  three  or  four  district  Judges  and 
aa^many  special  Judges  and  v^erees,  tbe  ss- 
p»ior  and  county  Juices  of  CMOalionia  coun- 
ty, and  the  regular  district  Judge  and  fe- 
cial Judge,  W.  J.  Jackson,  of  the  IMstrlct 
court  of  Cleveland  county,  and  finally  reach- 
ed the  Supreme  Oourt*  vrtiere  the  Judgmmt 
ot  the  district  court  of  Cleveland  county, 
was  reversed  and  a  new  trial  granted.  Tlie 
publication  charges  every  Judge,  qpedal  or 
regular,  and  the  refaees  to  whom  said  cause, 
or  some  phase  tbweot  has  been  reCecied, 
with  a  tonsplracy  to  Judicially  rob  the  de- 
fendant of  the  piece  of  land  in  OUaluMna 
Clt7*  and  in  furtherance  ot  this  general  oon- 
q)lracy  he  diarges  them  with  twibery,  per- 
jury, and  other  crimes  and  miadaneanon 
too  numerous  to  mention.  Finally,  after  Uw 
case  got  into  the  Supreme  Court,  evu  Oiontfi 
he  secured  a  reversal,  he  tekea  exe^tloa 
to  the  action  of  the  Supreme  Court  because 
they  did  not  render  a  Judgment  in  his  ttror 
on  the  merits  ot  tbe  cas^  and  Uim  proceeds 
to  accuse  them  with  bribery,  forgery,  per- 
jury, and  other  serionB  diarge&  The  pobU- 
cAtion,  iq»n  ite  face,  is  conducive  of  tb* 
falseness  and  maliciousness  of  the  statwnentB 
therein  contained.  It  would  teke  too  nmdi 
space  to  rtfer  to  the  vuioua  <Siarges  oon- 
tained  in  this  pamphlet,  but  the  foUowing 
paragraph  from  what  is  styled  the  "Intro- 
ductory" in  the  publication  is  a  fair  inda 
to  the  contento  thereof:  "And  I  know  trom 
a  bitter,  boycotted,  persecuted  experience 
that  not  only  the  Supreme  Court,  but  tbe 
Governor  (C  N.  Haskell),  tbe  Attorney  Gen- 
eral, four  district  Judges,  two  district  derki, 
three  county  attorneys,  and  other  county 
and  stete  officials  of  Oklahoma,  are  inqnire 
and  guilty  of  many  high  crimes  and  misde- 
meanors In  office  for  which  they  can  and 
should  be  driven  from  power  to  prison.''  Up- 
on the  trial  ot  the  case  the  defendant  oOet- 
ed  no  a[>ology  for  the  publication  of  tbe  doc- 
ument, but  asserted  that  the  stetementi 
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tber^  contained  were  true.  This  assertion, 
howcrer,  was  made  In  bis  pleadings,  and  not 
under  oatb  In  open  court,  because  be  did 
not  see  proper  to  testify  In  bis  own  bebalf 
npon  the  hearing.  An  attorney  has  a  right 
to  oltlcise  the  courts  of  this  state,  bo  long 
as  his  criticisms  are  made  in  good  faith  and 
In  respectful  language  and  with  no  deaigu 
to  willfolly  or  malldously  misrepresent  the 
position  of  the  courta,  or  tend  to  bring  them 
Into  disrepute  or  leasea  the  respect  due  them. 
Is  this  publication  a  criticism?  Certainly 
not.  It  is  a  willfult  maUdoaa.  outrageous, 
and  unwarranted  attack  upon  the  Int^ity 
of  the  courts  of  this  state  and  the  Judges 
thereof,  with  the  sole  and  only  purpose  of 
creadng  a  feeling  of  111  wlU  and  prejudice 
against  the  courts  of  this  state  and  leaaenlng 
the  respect  due  them.  Freedom  of  speech 
la  one  at  our  boasted  gnarantlea  of  liberty ; 
but  even  this  right  ahoold  be  cart>ed  when 
the  Integrl^  of  the  courts  are  willfully  and 
maUcioaslr  aasailed.  The  court  has  the  In- 
herent rl^t  to  protect  Itself  from  such  mall- 
douB  attacks,  and  we  think  the  publication 
of  this  pami^et  by  the  defendant  a  willful 
Tlidatlon  of  bis  duties  as  an  atbmiey  and 
coonselor  at  law.  In  that  It  riolatea  that 
part  of  his  oath  as  an  attorney  whldtt  pro- 
vides that  be  shall  act  in  the  office  of  an 
attwney  according  to  Us  best  learning  and 
discretion,  with  all  good  6dellty  as  well  to 
the  court  as  to  his  client 

Our  statute  undertakes  to  limit  the  grounds 
upon  which  an  attorney  may  be  suspended  or 
disbarred,  and  one  of  these  grounds  is  the 
willful  Tlolatlon  of  any  of  the  duties  of  an 
attorney  or  counselor.  The  statute  also  In 
a  general  way  defines  the  duties  of  an  at- 
torney, but  it  In-  no  sense  attempts  to  de< 
fine  and  set  out  all  of  the  duties  of  an  at- 
torney. An  attorney  Is  an  officer  of  the 
court,  and  as  such  it  Is  his  duty  not  merely 
to  observe  the  rule  of  courteous  demeanor 
in  open  court,  but  also  to  abstain,  out  of 
Tourt,  from  all  Insulting  language  and  offen- 
sive conduct  toward  the  judges  personally 
for  their  judicial  acts.  4  Gyc.  908.  The 
oatti  which  an  attorney  Is  required  to  take 
before  being  permitted  to  practice  law  In 
the  courts  of  this  state  is  not  simply  to  be 
obedient  to  the  Constitution  and  laws  of  the 
state,  but  to  maintain  at  all  times  the  re- 
spect due  the  courts  of  justice  and  Judidat 
officers  (Bradley  v.  Fisher,  80  tJ.  S.  fl3 
WaU.]  335,  20  I*  Ed.  646;  In  re  Breeu,  30 
Nev.  164,  93  Pac.  907),  and  for  a  violation 
of  these  dnties  an  attorney  may  be  suspend- 
ed or  disbarred.  The  defendant  In  this 
cause  has  not  shown  the  proper  respect 
due  tlie  courts  of  this  state  and  the  judges 
tiiereof 

[I]  In  ttie  petition  above  referred  to,  which 
the  defendant  prepared  and  filed  in  the  Dis- 
trict Court  of  Oklahoma  County,  he  reiter* 
ates,  to  a  very  iftt^  eztm^  the  cootoits  at 
the  pamphlet  or  book,- and  in  flwt  attaebea 


the  pamphlet  to  the  petition  as  an  exhibit 
and  makes  it  a  part  thereof,  and  asks  judg- 
ment sgalnst  the  defendants,  Including  the 
district,  superior,  and  county  Judges  of  Okla- 
homa county,  and  the  district  Judge  of  Cleve- 
land county,  and  the  members  of  the  Su- 
preme Court  and  others,  for  9250,000.  It 
Is  insisted  by  coniuel  for  de^dant  that  he 
cannot  be  sospended  or  disbarred  f6r  fll&g 
a  pleading  In  court  under  onr  statutes,  nils 
contention,  we  Oilnk,  Is  correct,  but  we  think 
tixe  petition  snd  the  exhibit  are  competent 
evidoice  to  be  conddered  sltn^  with  other 
evidence  in  the  case,  as  affectlnc  the  deftnd- 
anfs  mental  and  moral  fltneas  to  conttnne 
to  practice  law  btfore  the  conrta  of  this 
state.  He  cotataUy  did  not  expect  to  re- 
cover a  Judgment  against  the  Judges  of  tte 
Supreme  Court  and  the  Inferior  courts  of 
the  state.  He  evMently  sou^t  Uiis  means 
to  harass  and  attack  the  conrts  this  state 
and  th«  Judges  thereof  with  the  hope  that 
he  might  create  a  fsdlng  of  ill  wUl  and  prej- 
udice against  them,  and  we  think  the  plead- 
Ing,  with  the  exhibit  attadied  thereto,  are 
competmt  evidence  upon  the  general  diarge 
of  misc<Hiduct  and  moral  fltnass  In  the  sped- 
flcatlon  of  diarges. 

[1]  The  Supreme  Court  of  this  state  has 
exclusive  power  to  admit  attorneys  to  prac- 
tice law  before  It  and  In  the  inferior  courta 
of  the  state;  and,  this  being  true,  it  has, 
independent  and  aside  from  the  statutory 
grounds  of  disbarment,  the  Inherent  power 
to  suspend  or  disbar  attorneys.  In  re  Bx 
parte  Wall,  107  U.  S.  266,  2  Sop.  Ct.  569, 
27  U  Ed.  652;  Bradley  v.  Fisher,  13  Wall. 
335,  20  L.  Ed.  646  ;  4  Oya  905;  In  re  New- 
by,  76  Neb.  482,  107  N.  W.  850 ;  In  re  Rob- 
inson, 48  Wash.  163,  92  Pac.  929,  15  Ia  B. 
A.  (N.  S.)  625,  15  Ann.  Caa  415;  In  re 
Wilson,  79  Kan.  450,  100  Pac.  75;  In  re 
Durant.  80  Conn.  140,  67  AtL  497,  10  Ann. 
Cas.  639;  In  re  Breen,  30  Nev.  164,  93  Pac. 
907;  In  re  Ebbs,  160  N.  C.  44,  63  S.  E. 
190,  19  ti.  R.  A.  (N.  S.)  802,  17  Ann.  Cas. 
502;  In  re  Thatcher.  80  Ohio  St  492,  89 
N.  B.  39;  In  re  Egan,  22  S.  D.  355,  117  N. 
W.  874;  Danforth  v.  Eg&n,  23  S.  D.  43, 
119  N.  W.  1021,  139  Am.  St  Rep.  1030,  20 
Ann.  Oas.  418;  Underwood  v.  Common- 
wealth (Ky.)  106  a  W.  151;  In  re  Simpson, 
9  N.  D.  370,  83  N.  W.  541;  State  ex  reL 
Atty.  Gen.  v.  Burr,  19  Neb.  593,  2S  N.  W. 
261;  State  v.  Mosher,  128  Iowa,  82,  108 
N.  W.  105,  6  Ann.  Cas.  984. 

After  a  thorou^  consld^tion  of  all  the 
testimony  In  this  case,  we  are  of  the  opinion 
that  his  conduct  Is  such  that  he  is  not  a 
fit  and  proper  person  to  practice  law  In  the 
courts  of  this  state,  and  that  bla  license 
should  be  revoked. 

It  is  therefore  ordered,  sdjudged,  and  de* 
creed  by  the  court  laiat  ttie  aoense  of  the 
defendant  to  ^actios  law  before  tUs  court 
and  the  inferior  ooarts  of  tbla  state  be  and 
ttte  same  taerehy  is  revoked,  and  that  the 
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costs  in  tUs  case  be  taxed  against  the 
lilalntlff. 

JOHNSON  and  ZBVELT,  Special  Jndges, 
concnr.  BURFORD  and  HUBBKLL.  Spe- 
cial Jodges,  dissent 

BDRFORD,  Special  Judge  {dissenting). 
I  regret  tbat  I  am  unable  to  concur  In  the 
judgment  pronounced  by  the  majority  of  tbe 
court  In  my  Judgment  tbe  defendant  Sul- 
livan is  not  a  fit  or  proper  person  to  engage 
Id  tbe  practice  of  law  in  tbe  state  of 
Okaboma,  but  I  cannot  come  to  tbe  con- 
clusion that  under  tbe  laws  In  force  in  this 
state  there  Is  authority  for  disbarment. 

Tbe  charges  against  defendant,  when  re- 
duced to  their  ultimate  conclusion,  charge 
blm  with  being  mentally  and  morally  untit 
to  engage  In  the  practice  of  law.  This 
charge  is  based  upon  the  publication  of  two 
certain  pamphlets  reflecting  in  tbe  most  bit- 
ter and  malicious  way  upon  tbe  varioua 
courts  of  this  state.  Sufficient  substance  of 
these  pamphlets  is  set  out  in  the  majority 
opinion  of  tbe  court  Assuming  wttli  the 
court  tbat  tbe  publication  of  these  pamphlets 
within  the  period  of  limitation  and  their 
falsity  have  been  properly  atablished,  I 
yet  cannot  oondnde  that  tti^  conatitate 
proper  grounds  for  disbarment  Section  200 
of  Snyder's  Statutes  provides  in  part:  "The 
following  are  suffldent  causes  for  suspension 
or  revocation:  B^rst,  when  he  has  be«i  con- 
victed of  a  tBloBS  under  the  laws  of  Okla- 
h(Hna,  or  a  misdemeanor  Involving  moral 
tnr^tnd^  in  either  of  whlcb  cases  the  rec- 
ord of  conviction  Is  con<dusive  evidence. 
Second*  when  be  is  gnllty  of  a  wlUful  dis- 
obedience or  violation  oC  any  order  of  the 
eonrt  repairing  him  to  do  or  forbear  any  act 
connected  with  or  In  the  line  of  .his  profes- 
sion. Third,  for  the  willful  violation  of  any 
of  the  duties  of  an  attorney  or  counselor: 
Provided,  tbat  whenever  any  act  is  done 
by  the  attorney  for  an  honest  purpose  or 
with,  the  Intent  to  discover  the  truth  In  some 
matter  heretofore  being  litigated  and  pending 
in  any  tribunal  at  the  time  tbe  acts  were 
done,  or  to  prevent  litigation,  then  they 
shall  not  be  grounds  for  revocation  or  suspen- 
sion of  the  attorney's  license.  Tbe  Sling 
of  any  pleading  or  exhibit  In  court  shall 
not  be  cause  for  suspension  or  revocation 
of  tbe  attorney's  license,  but  may  be  punish- 
ed as  a  contempt  and  according  to  the  laws 
governing  proceedings  in  contempt  cases. 
An  attomej/^t  licen»e  shall  not  he  revoked  or 
MCpended  for  any  cause  or  in  any  manner 
eitcept  aa  provided  in  this  chapter  of  the 
ttatutea  of  this  ttate  as  amended  by  tM$ 
act."  It  is  not  charged  tbat  tbe  defendant 
has  been  convicted  of  a  felony  or  a  misde- 
meanor involving  moral  turpitude.  It  is 
not  chafed  tbat  he  has  been  guilty  of  any 
wlUful  disobedience  or  violation  of  any  order 
of  court  Tbe. charges,  therefor^  cannot  be 


brous^t  QOder  the  first  or  second  sabdlvl- 
ston  of  tbe  statute.    Has  be  been  ^ilty 
under  the  third  subdivision,  to  wit,  of  any 
willful  violation  of  the  duties  of  an  attorney 
or  counselor?   These  duties  are  specifically 
set  out  In  section  257  of  Snyder's  Statutes, 
as  follows:   "(1)  It  Is  the  duty  of  an  attor^ 
ney  and  counselor  while  in  the  presence  of 
the  oonrtt  of  fustice  or  in  the  preseooe  of 
judicial  officers  engaged  In  the  discbarge  of 
Judicial  duties,  to  maintain  tbe  respect  due 
to  the  said  courts  and  Jadldal  ofScera,  and  at 
all  times  to  obey  aU  lawful  orders  and  writs 
of  tlie  court        To  eoonael  and 
no  actions,  proceedlngB  or  d^enses.  acept 
those  vrtiieih  appear  to  him  l^al  sind  lust 
except  tbe  defense  of  a  person  charged  with 
a  public  offensa    ^)  To  employ  for  tbe 
purpose  of  maintaining  the  canaes  otmflded 
to  him  sndi  means  only  as  are  oouBlatent 
with  truth  and  never  to  seek  to  mltfead 
tbe  judges  by  any  artifice  or  false  statements 
of  facts  or  law.    (4)  To  maintain  invitrtate 
tbe  confidence,  and,  at  any  peril  to  himself, 
to  preserve  the  secrets  of  bis  client    (5)  To 
abstain  from  all  offensive  personalities,  and 
to  advance  no  fact  prejudicial  to  the  honor 
or  reputation  of  a  party  or  witness  unless 
required  by  the  Justice  of  the  cause  with 
which  he  is  charged.    (6)  Not  to  encourage 
either  the  commencement  or  continuance  of 
an  action  or  proceeding  from  any  motive 
of  passion  or  interest    (7)  Never  to  reject 
for  any  consideration  personal  to  himself 
the  cause  of  tbe  defenseless  or  the  oppresa- 
ed."   I  cannot  conceive  that  the  publlcatloQ 
of  a  pamphlet  outside  of  court  which'  makes 
unwarranted  reflections  upon  the  courts  and 
the  officers  thereof  can  be  construed  to  come 
under  any  of  tbe  seven  subdivisions  of  tlu 
duties  of  an  attorney  as  specified  In  the  stat- 
ute.   The  defendant  has  perhaps  failed  t« 
maintain  tbe  respect  due  to  courts  and 
Judicial  officers,  but  this  &Unre  was  not 
charged  or  proven  to  be  in  the  presoice  of 
any  court  and  the  statute  apedflcally  limltt 
the  application  of  such  language  to  conduct 
In  the  presence  of  Judicial  olBcas.  Tbe 
majority  of  the  court  seem  to  place  the 
allied  misconduct  of  the  defendant  under 
the  subdivision  "not  to  encourage  either  tbe 
commencement  or  continuance  of  an  action 
or  proceeding  upon  any  motive  of  passlcn  or 
iDtereat"   I  cannot  agree  that  the  publica- 
tion and  circulation  of  tliis  pamphlet  en- 
couraged the  commencement  or  continuance 
of  any  action  or  proceeding.    It  Is  charged 
that  such  pamphlet  was  filed  In  the  district 
court  of  Oklahoma  county,  attached  as  an 
exhibit  to  a  pleadbig.    Section  266  expressly 
provides  tbat  the  filing  of  a  pleading  or  ex- 
hibit shall  not  be  cause  for  suspension  or 
revocation  of  an  attorney's  license,  and  I 
cannot  conclude  tbat  the  publlcaUon  and 
circulation  of  this  pamphlet  outside  of  court 
would  in  any  way  have  affe<^ed  tin  corn- 
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mencement  or  continuance  of  any  action  or 
proceeding  whatsoever. 

I  am  forced  to  tbe  conclusion,  therefore, 
that  the  defendant's  conduct  does  not  con- 
stitute a  violation  of  any  of  the  duties  of  an 
at^mey  as  prescribed  by  our  statutes,  and 
that,  therefore,  neither  of  the  three  statu- 
tory causes  of  disbarment  have  been  proven 
against  him.  Nor  can  I  agree  with  tbe  court 
that  tbe  Inherent  power  exists  In  the 
Supreme  Court  to  disbar  an  attorney  for 
other  than  the  grounds  laid  down  In  the  stat- 
ute. Undoubtedly,  at  common  law,  inherent 
power  existed  In  conrts  of  record  to  suspoid 
or  disbar  the  attorneys  practiclog  before 
such  court  when  tbe  power  of  admission  was 
vested  in  the  court  exerdalng  the  power  of 
disbarment  Undoubtedly,  at  common  law, 
the  publication  of  a  false  and  malldoos 
pamphlet  reflecting  upon  the  courts,  as  does 
the  one  in  the  case  at  bar,  would  constitute 
proper  grounds  for  dlflberment  Perhaps 
the  wdght  of  authorlt7  Is  to  the  effect  that, 
where  statutes  have  been  passed  wenAy  de> 
<Aarlng  what  shall  be  grounds  fOr  disbar- 
ment without  any  prohibition  ther^  con- 
tained, the  courts  may  conttnue  to  exercise 
the  inhermt  power  ci  disbarmoit  for  <»uses 
Other  than  those  named  In  the  statute  upon 
the  principle  and  assumption  that  the 
grounds  named  by  the  statute  are  not  In- 
tended to  be  exclusive.  But  oar  statute 
qieciflcally  provides  that:  "An  attorney's 
llcaise  shall  not  be  revoked  or  suq;)ended 
for  any  cause  or  In  any  manner  except  as 
provided  In  this  chapter  of  the  statutes  of  ^hls 
state  as  amended  by  this  act"  I  have  been 
unable  to  find  a  single  adjudicated  case  that 
goes  so  far  as  to  hold  that  such  a  statute 
may  be  swept  aside  and  declared  Invalid 
and  the  court  proceed  to  exercise  the  power 
of  disbarment  which  formerly  inhered  in 
it  A  few  cases  tondblng  iqpon  this  subject 
will  be  noted. 

In  the  case  of  In  re  Lamhutb.  18  Wash. 
478,  61  Pac.  1071,  dted  In  the  case  of  In  re 
Bobinson,  48  Wash.  1S3,  82  Pac  929,  IS  L. 
K.  A.  (N.  B.)  625,  16  Ann.  Cas.  416,  the  court 
apeaklog  of  the  power  of  disbarment  says: 
"Bnt  power  to  strike  from  the  rolls  is  In- 
herent In  the  court  itself.  No  statute  or  rule 
is  necessary  to  authorize  the  punishment  In 
pr<q>er  cases.  Statute*  and  rules  may  reg- 
ulate the  power,  but  they  do  not  create  It" 
If  the  statute  may  regulate  the  power  of 
this  court  then  It  Is  apparent  that  the  Leg- 
islature has  In  as  strong  language  as  could 
be  used  limited  the  power  to  disbar  to  the 
causes  named  In  the  statute. 

In  Re  Peyton,  12  Kan.  404,  Judge  Valen- 
tine says  that  the  power  to  disbar  "is  a 
necessary  incident  to  the  proper  adminis- 
tration of  Justice;  that  it  may  be  exercised 
without  any  special  statutory  authority,  and 
So  all  proper  cases,  unle««  positivelv  pro- 
hibited by  »tatute."  Here  the  Judge,  even 
vbtle  asserting;  the  Inbemt  power  of  the 


court,  recognizes  the  power  of  the  legisla- 
ture to  prohibit  the  exercise  of  It. 

In  Re  Smith,  73  Kan.  743,  86  Pac  684,  the 
Supreme  Court  of  Kansas,  In  declaring  that 
a  court  may  punish  for  causes  other  than 
those  enumerated  in  tbe  statute,  shows  the 
reason  of  the  rule:  "As  will  be  observed,  the 
statute  does  not  provide  that  the  only  caiMS« 
for  which  the  Ucense  of  an  attorney  may  be 
revoked  or  suspended  are  those  specified  In 
tbe  statute,  nor  does  it  undertake  to  limit  the 
common-law  power  of  the  courts  to  protect 
Itself  and  the  public  by  excluding  those 
who  are  unfit  to  assist  in  the  administration 
of  tbe  law.  It  merdy  provldefl  that  certain 
causes  shall  be  deemed  snfllcient  for  the 
revocation  or  suspension  of  an  attom^s 
license."  In  this  state  the  Legldatnie  has 
prescribed  tbe  only  onues  for  whl^  a 
license  may  be  revoked  or  suspended. 

In  Re  Mills,  1  Mich.  892,  where  it  Is  held  that 
the  statutory  grounds  are  not  exduslTfl^  tbe 
court  In  discussing  the  statute  says:  "^latthe 
Legislature  never  intended  to  withhold  from 
our  courts  the  -exercise  of  a  poww  so  neces- 
sary to  preserve  tbe  administration  of  Justice 
fnnn  pollution,  and  the  puUlc  from  imposi- 
tion." In  this  state,  on  the  contrary,  tbe 
Legislature  has  expressly  said  that  It  In- 
tended to  withhold  this  power. 

In  Delano's  Case,  58  N.  H.  5,  42  Am.  Rep. 
555,  the  court  says  that  the  act  of  the  Leg- 
islature was  not  Intended  to  be  exclusive. 

In  State  v.  McCTaugherty,  33  W.  Va.  250, 
10  S.  E.  407,  the  court  holds  that  the  statute 
there  in  force  Is  applicable  only  to  a  proceed- 
ing for  disbarment  whereas  the  proceeding 
being  considered  was  one  for  suspension. 

In  Bar  Association  v.  Qreeuhood,  168 
Mass.  169,  46  N.  E.  568,  the  court  holds  that, 
there  being  no  prohibition  in  the  statute,  tbe 
grounds  therein  set  up  will  not  be  held  to 
be  exclusive. 

Similar  adjudications  may  be  found  in 
Sanborn  v.  Kimball.  64  Me.  140;  Serfass' 
Case,  116  Pa.  455,  9  Atl.  674;  State  v.  Geb- 
hardt  87  Mo.  App.  542,  and  others. 

In  no  case  which  I  have  been  able  to  ex- 
amine has  the  court  held,  In  the  face  of  a 
prohibition  such  as  Is  contained  In  our  stat- 
ute, that  the  Inherent  power  of  the  court  to 
disbar  continued.  On'  the  other  hand,  In  Ex 
parte  Tale,  24  Cal.  243,  85  Am.  Dec.  62.  the 
court  speaking  of  attorneys  and  their  duties, 
said:  "The  manner,  terms,  and  conditions 
of  their  admission  to  practice,  and  of  their 
continuing  In  practice,  as  well  as  their  pow- 
ers, duties,  and  prlvll^es,  are  proi>er  sub- 
jects of  legislative  control  to  the  same  ex- 
tent and  subject  to  the  same  limitations  as 
In  the  case  of  any  other  profession  or  busi- 
ness tliat  la  created  or  regulated  by  stat- 
ute." 

In  Re  CoIUns,  147  Cal.  13,  81  Pac  222,  the 
court  said:  "Whatever  the  rule  may  be  in 
the  absence  of  statutory  regulations  as  to 
the  power  of  conrts  to  deprive  attorneys 
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of  tbelr  license  for  causes  wbicli,  In  the  | 
Jadgment  of  the  court,  may  warrant  that 
action,  we  are  satlsSed  that,  when  the  Leg- 
Ulatnre  has  specified  the  acts  for  which  an 
attorney  may  be  disbarred  or  suspended,  the 
ooort  ia  not  authorized  to  act  for  other  caus- 
es, or  warranted  in  invoking  an  asserted  Im- 
plied power  to  amove  for  causes  not  speci- 
fied in  the  statute ;  that  the  Legislature  has 
tlie  power  to  r^nlate  the  causes  for  which 
a  disbarment  or  sospensloD  of  an  attorney 
may  be  had;  and  that  the  courts  are  bound 
by  this  r^ulatlon  and  the  limitation  it  Im- 
poses." 

In  Re  Eaton,  4  N.  D.  514,  62  N.  W.  607, 
the  court  said:  "Where  the  statute  enumer- 
ates grounds  for  disbarment  of  an  attorney, 
no  other  ground  can  be  considered  by  the 
court" 

To  the  same  effect  la  Ex  parte  Schenck,  65 
N.  a  868;  State  v.  Byrkett,  4  Ohio  Dee.  89; 
Bx  parte  Smith,  28  Ind.  47;  Kane  v.  Hay- 
wood, 06  N.  a  1;  Ex  parte  Trippe,  66  Ind. 
581. 

Both  under  principle  and  authority  I  am 
unwilling  to  concede  the  power  of  this  court 
to  sweep  aside  the  specific  language  of  the 
Legislature  acting  upon  a  matter  which  I 
believe  to  be  within  Its  power.  It  is  to  be 
regretted  thai  such  a  law  is  upon  our  stat- 
ute books:  but,  finding  it  there,  in  my  Judg- 
ment the  courts  must  leave  the  remedy  to 
the  people  and  the  Legislature  rather  than 
to  their  own  power.  Even  under  the  statute 
aa  it  exists,  the  facts  alleged  In  the  petition 
for  disbarment  coustitnte  a  crime  of  which 
the  defendant  might  regularly  have  been  in- 
dicted and  convicted,  and  such  conviction 
would  have  oi>erated  as  a  conclusive  ground 
for  disbarment  in  this  court 

I  am  therefore  forced  to  dissent  from  the 
judgment  of  the  court  that  the  defendant 
be  disbarred. 

On  Application  for  Rehearing. 

ZETELY,  Special  Chief  Justice.  The  re- 
spondent was  tried  before  this  court  com- 
posed of  five  special  justices  upon  the  charge 
of  uttering  a  document  defamatory  of  and 
grossly  disrespectful  to  the  five  regular  Jus- 
tices of  this  court  He  was  adjudged  guilty 
and  disbarred  from  practice,  and  he  now 
files  an  application  for  rehearing  based  on 
13  several  grounds,  which  will  be  discussed 
seriatim. 

1  and  9.  It  is  contended  by  respondent  tliat 
his  right  to  practice  his  profession  as  an  at- 
torney is  property,  and  that  under  the  due  pro- 
cess of  law  provision  of  the  Constitution  he 
could  not  be  deprived  of  mch  property  with- 
out a  Jury  trial.  Conceding  for  the  sake  of 
argument,  without  deciding,  that  this  profes- 
sional capacity  is  property,  a  jury  is  not  in- 
dispensable in  a  trial  for  disbarment  That 
be  is  not  entitled  to  a  Jury  has  been  ex- 
pressly decided  by  the  highest  autborl^, 
whleh  we  are  content  to  follow.   Bx  parte 


Wall,  107  U.  S.  266,  2  Sup.  Ct  560,  27  L.  Ed. 
552,  562;  Davis  v.  State,  92  Tenn.  613,  23 
S.  W.  62;  la  re  Goodrich,  79  IlL  148;  In  re 
Shepard,  109  Mich.  633,  67  N.  W.  972.  Nor 
are  we  aware  of  any  authority  la  conflict 
with  this  view. 

2  and  3.  If  the  bar  commission  is  not  a 
legal  entity.  Its  relator  Ben  Williams  must 
be  deemed  -  sole  complainant.  As  he  is  a 
natural  person  capable  of  making  the  com- 
plaint, It  Is  immaterial  wbethw  he  or  the 
bar  commission  is  to  be  deemed  the  com- 
plainant But  tbla  la  not  tedmlcaUy  a  suit 
by  ttie  complaiiiai^;  tbe  only  purpose  of  re- 
quiring a  comidalnant  at  all  fa  to  have  a 
moral  sponsor  for  the  charges  wbo  shall  be 
reepOfialble  for  coats  If  cast  thnetor.  Nor 
Is  it  material  whetlm  tbe  committee  pre- 
sentli^  the  charges  had  authority  to  presmt 
them  from  any  other  person  or  body.  Fair- 
field T.  Taylor,  60  Conn.  14,  22  AtL  442.  13 
L.  R.  A.  760;  In  that  ease  the  court,  by 
Andrews,  C.  J.,  said:  "It  was  the  duty  of 
the  attorneys,  If  they  knew  of  unprofession- 
al conduct  by  the  appellant  or  any  other  at- 
torn^, to  brhig  it  to  the .  attention  of  the 
court  An  appointment  by  the  bar  to  do 
t&at  which  it  was  their  duty  to  do  without 
any  appointment  could  give  tliem  no  added 
authority.  Nor  was  any  such  appotntmoit 
necessary  to  give  the  court  Jurisdiction. 
The  court  mis^t  summon  the  appellant  to  a 
hearing  upon  any  Information  it  had  that 
it  deemed  worthy  of  credit,  whether  it  came 
from  lawyers  or  laymen.  The  manner  in 
which  the  proceeding  should  be  conducted,  so 
that  it  be  without  oppression  or  injustice, 
was  for  the  court  itself."  Ex  parte  Wall,  lOT 
U.  S.  265,  2  Sup.  Ct  669,  27  L.  Ed.  552. 

4,  It  is  complained  that  the  Suprane 
Court  does  not  appear  to  have  ordered  tbe 
filing  of  the  charges.  There  Is  no  merit  in 
.this  contention  especially  at  this  late  day. 
Tbe  court  has  taken  Jurisdiction  of  tbe 
charges  and  had  a  trial,  which  is  a  sufficient 
authorization  for  all  practical  purposes.  Ttte 
lack  of  a  prior  formal  authori2atlon  works 
no  prejudice  to  defendant  even  if  one  was 
necessary,  which  we  do  not  decide.  If  this 
objection  is  worthy  of  consideration  at  all. 
it  should  have  been  Interposed  in  limine. 

5  and  6.  These  grounds  complain  tliat  the 
complaint  is  brought  by  Ben  Williams  on  be- 
half of  the  bar  commission,  and  that  the 
charges  are  sworn  to  by  one  Stringer.  It  Is 
not  essential  to  Jurisdiction  to  hear  this  ease 
that  the  original  petition  should  be  sworn 
to.  Even  if  necessary  to  be  sworn  to,  the 
oath  of  Stringer  was  enough,  though  upon 
Information  and  belief.  In  re  Shepard,  109 
Mich.  633,  67  N.  W.  972.  Nor  was  the  objec- 
tion asserted  in  limine,  as  it  ^onld  hare 
been  to  be  available. 

[7}  7.  The  contention  that  the  guilt  of  tbe 
respondent  should  be  proven  b^ond  a  rea- 
sonable doubt,  as  in  criminal  cases,  is  not 
soond.  "In  the  case  of  Bx  parte  Wan.  107 
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n.  S.  205  [2  Sap.  Gt  BOO,  27  C  Bd.  tSSZ], 
tbe  Supreme  Court  In  q»eaking  of  this  qnes- 
tloa  said:  The  proceedliig  Is  In  its  nntiire 
dTn,  and  collateral  to  any  criminal  proeecii- 
tion  by  Indictment  The  proceeding  !■  not 
for  the  purpose  of  punishment,  but  for  Qie 
purpose  of  preeerrlng  the  courts  of  justice 
from  the  official  ministration  of  persons  un- 
fit to  practloe  In  them.'  In  the  case  of  Peo- 
ple ex  reL  'Shufeldt  T.  Barker,  00  IIL  209, 
the  Siqweoie  Court  of  that' state,  with  refer- 
ence to  audi  a  proceeding,  said:  The  r^ 
spondent.  In  express  terms,  denies  tbe  charge 
exhibited  against  him,  and  to  orercome  this 
express  denial  tbore  ought  to  be  reqolred 
more  than  a  mere  preponderance  of  erldence. 
A  charge  so  grare  In  Its  character,  and  so 
fatal  In  Its  consequences,  ought  certelnly  to 
be  proTed  by  irtut  the  law  denominates  a 
clear  preponderance  of  the  evidence.'  These 
courts  recognize  in  this  rule,  as  we  believe, 
that  the  proceeding  Is  a  dril  one,  and  not  a 
criminal  one."*  In  re  Brown,  2  OkL  000;  80 
Pac;  468. 

[1]  8  and  12.  Not  Is  the  offCTse  with  which 
respondent  was  charged  barred  by  limita- 
tions. While  there  may  be  some  classes  of 
offenses  which  may  be  barred  by  limitations, 
this  Is  not  one  of  them.  In  speaking  of  a 
similar  charge  against  an  attorney  for  dis- 
respectful conduct  towards  the  court,  the 
Supreme  Court  of  California  said:  "As  to 
the  objection  made  that  the  offenses  charged 
are  barred  by  the  statute  of  limitations.  It 
appears  that  the  acts  complained  of  were 
committed  some  three  years  since.  We  do 
not  understand  that  a  charge  of  this  kind 
can  be  barred  by  the  statute  of  limitations, 
or  that  it  should  be,  under  any  clrcu'mstanc- 
es.  The  fullest  opportunity  lOionld  be  given 
to  Investigate  the  conduct  of  an  attorney 
w^o  Is  diarged  with  a  violation  of  bis  du- 
ties as  such;  and  whCe  this  court  might  not 
be  willing  to  disbar  or  suspend  an  attorney 
If  It  appeared  that  there  had  been  unrea- 
sonable delay  In  the  presentation  of  the 
charges,  so  that  a  fair  opportunity  could  not 
be  had  for  procuring  the  witnesses  and  meet- 
tng  the  accusation,  we  are  not  prepared  to 
say  as  a  matter  of  law  upon  this  demurrer 
that  the  accusation  Is  barred  either  by  the 
express  terms  of  the  statute  of  limitations 
or  by  analogy."  In  re  Lowenthal,  78  Cal. 
427,  21  Paa  7.  This  court  In  the  case  of  In 
re  Mosher,  21  Okl.  61,  102  Pac  70S,  21  U 
B.  A.  (N.  S.)  080,  20  Ann.  Cas.  200,  quoted 
the  language  of  the  California  court  with  ap- 
proval when  discussing  the  identical  statute 
of  UmitatloQs  now  Invoked  by  respondent 

Them  has  not  been  dted  to  us,  and  we 
donbt  that  there  can  be  found,  any  authority 
■oatalnlng  a  plea  of  statute  of  limitations 
to  a  proceeding  for  disbarment  upon  charges 
of  conduct  disrespectful  to  the  court  The 
authorities  rather  sustain  the  contention 
that  the  courts  have  inherent  power  to  pro- 
tect their  own  dignity  and  enforce  respect 


and  punish  disrespect  from  flie  attom^s 
practicing  therein.  Be  Brown,  2  OkL  600;  88 
Pac.  460;  In  re  Goodrich,  78  lU.  148;  Beene 

State,  22  Ark.  U7.  '*It  la  a  general  role 
that  llie  Leglslatiire  la  powerless  to  Interfax 
with  the  Jnrlsdlctlott,  fondlons,  or  judidal 
powers  conferred  tqr  the  Constitution  upon 
a  court,  nor  can  it  dlndnlsh,  enlarge,  trans- 
fer, or  otherwise  Infringe  upon  the  8am&" 
11  Cy&  706.  "While  the  statutes  of  many  of 
the  atatee  aottiorlae  the  suspension  or  re- 
moval of  attorn^  upon  specifled  grounds, 
it  has  geowany  hem  held  that  aaeh  atatntes . 
do  not  restrict  the  general  powers  of  the 
court  over  attorneys,  who  are  Us  officers, 
and  that  they  may  be  removed  for  other  than 
statutory  grounds." 

Our  own  Oonstltutlon  emphasizes  the  In- 
dependence of  tbe  three  greet  d^iartmenta  of 
government,  each  from  the  other,  by  section 
1  of  article  4,  reading  as  follows:  "Sectloa 
1.  The  powers  of  the  government  of  the  state 
of  Oklahoma  shall  be  divided  Into  three  wei^ 
arato  d^iartmenta:  Tbe  legislative  execn- 
tlve  and  Judicial ;  and  except  as  provided  In 
this  Cmstlttitlon,  the  legislative,  execative, 
and  judicial  d^rtmienta  of  govemmeiit  shall 
be  separate  and  distinct,  and  neither  shall 
OHrdse  the  powers  pmptaeis  betonglng  to 
either  of  the  others."  It  may  be  difflenlt  to 
lay  down  any  general  role,  an^lcaUe  to  all 
cases,  d^bUng  the  exact  boundaries  between 
the  power  of  the  conrts  established  by  the 
Oonstltatlon  and  the  poww  of  the  Leglala- 
tnre  with  refnenoe  to  the  admission  to 
practloe  and  disbarment  of  attorneys,  who 
are  ofltoers  of  the  courts.  There  may  be  a' 
broad  Held  of  operatioit  for  pn^er  legislative 
enactment  upon  this  subject  without  en- 
croaching upon  the  inherent  powers  of  the 
court  to  protect  Its  own  dignity  from  con- 
temptuous assault  The  Lfsfslatare;  in  creat- 
ing statutory  offenses  meriting  disbarment 
may  conceivably  prescribe  proper  ndee  of 
llmltatian,  especially  In  courts  of  statatwy 
creation.  Without  attempting  to  decide  any- 
thing but  the  pending  ease,  we  lay  down  the 
prindple  that  the  Leglslatiue  has  no  power 
to  fix  a  limitation,  dtber  as  to  time  or  vp- 
on  the  power  of  this  court  that  could  be  set 
up  in  bar  of  this  proseoitlon.  It  would  be 
intolerable  if  tb»  attorneys,  who  are  <Acer> 
of  the  court,  oonld  treat  the  court  with  pro* 
nonnced  dlsreoeet  and  be  Immune  firom  dla- 
barment  by  reason  of  the  lapse  of  alu»t  time 
or  other  tedmicality.  This  court  is  one  estab- 
lished by  the  Constitution,  and  It  la  not  com- 
petrat  for  the  Leglslatnie  to  abolish  It  dir 
rectly  or  Indirectly,  nor  can  It  take  away 
from  this  court  those  powers  which  Inhere 
in  similar  conrts  at  conunon  law^  and  whidi 
vested  In  It  by  virtue  of  its  very  estahllsb- 
ment  by  the  Constltutlott.  If  It  were  com- 
petent for  the  Legislature  to  enact  that  sn^ 
offenses  could  not  be  punished  hy  disbar- 
ment after  one  year,  they  could  put  a  limits- 
tlon  of  one  day  as  well,  and  thus  ivactlcally 
abolish  the  Inherent  power  of  the  court  to 
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protect  Itself  from  fnrtber  aasanlts  br  dls- 
reqpectfal  practltloneTa.  We  cannot  admit 
that  tbe  Legislature  baa  power  to  wcroacli 
upon  the  Inherent  constltational  powers  of 
this  conrt,  and  are  persuaded  that  by  the 
enactment  of  the  act  of  limitation  Inroked  In 
this  case  the  Leglslatare  had  no  Intention  of 
gtrli^  the  statute  such  an  aiK>Ucation  as 
would  80  encroadi.  * 

Bren  If  the  Xjeslslatare  had  the  power  and 
intended  the  act  of  limitation  to  apply  to 
charges  of  disbarment  fOr  conduct  dl8re^>ect' 
f  ol  to  tbe  courts.  It  may  well  be  doubted 
whether  It  would  apply  in  the  presmt  case. 
Tbe  act  complained  of  was  a  case  of  the 
publication  at  a  document  In  Its  nature  grosa- 
ly  llbeloQS  of  the  regular  manbws  of  this 
court  Bo  long  aa  the  document  ranained  In 
drcidatlon,  it  was  a  oontinuons  offense 
agalnat  the  dlgni^  of  this  court,  and  the 
offense  cannot  be  said  to  be  ended  within 
the  meaning  of  an  act  of  limitation  so  long 
as  It  la  outstanding  unsuppressed,  and  un- 
atoued  tor.  The  first  utterance  of  the  of- 
CenslTe  matter  may  constitute  offense  sufBr 
dent  to  merit  puntehment,  but  Its  contlnooua 
remaining  In  tbe  state  of  offraise  la  none  the 
less  an  affront  to  the  ffignlty  of  the  court 
It  wonU  be  possible,  If  defendant's  conten- 
tion Is  correct,  to  give  wide  drciUatlon  In 
remote  localities  to  a  libelous  document 
grossly  disrespectful  to  the  court  wUdi 
might  impair  the  usefulness  of  the  court, 
and  yet  not  be  punldiable  becanse  not 
broui^t  to  tbe  court's  attmtion  within  the 
abort  pulod  of  limitation.  The  afficont  to 
tbe  court's  dignity  and  the  tend«icy  to  Im- 
pair Its  naefttlness  and  to  weaken  the  fon- 
fldence  of  the  people  in  it  by  means  of  tbe 
llbd  takes  place  whether  the  court  knew  of  It 
or  not,  and  the  power  of  tbe  court  to  protect 
Itadf  from  audi  indignities  should  not  be 
made  to  d^iend  upon  the  &ct  or  quickness 
of  discovery  of  It  Tbe  court  should  not 
tolerate  at  its  bar  anybody  who  Is  now  dls- 
respectfal  or  has  at  any  time  In  the  past 
been  guilty  of  disrespectful  conduct  not  ful- 
ly excused  or  punished. 

[1]  For  the  reasons  Just  stated,  we  must 
also  overrule  the  contentltm  that  the  court 
Is  limited  in  Its  dlsdplinary  povrer  to  the 
grounds  and  remedies  indicated  by  statute. 
The  statutory  provisions  are  wise,  but. are 
merely  cumulative,  and  do  not  impair  tbe 
Inherent  constitutional  power  of  tbe  court 
to  deal  with  audi  contempts  In  a  proper, 
though  nonstatutory,  vray.  In  Wyomlag  an 
attorney  was  charged  with  applying  vlle 
epithets  to  tbe  court  out  of  its  hearing  ana 
tbe  defendant  was  disbarred.  The  court, 
per  Lacey,  G.  J.,  said :  "Our  statute  provides 
that  this  court  'may  revoke  or  suspend  the 
license  of  any  attorney  or  counselor  at  law 
to  practice  therein,  •  •  •  fifth,  fbr  the 
willful  violation  of  any  of  the  duties  of  a^ 
tomey  or  counselor.*  The  statute  does  not 
define  the  duties  of  an  attorney  or  counselor. 
We  have  also  a  general  atatuto  adopting  the 
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'common  law  of  England,  as  modified  by 
judicial  dedslon,*  and  eziHressly  provldii^ 
that  that  common  law  'shall  be  Mmsldaed 
aa  of  full  toroe  until  r^^led  by  l^lalatlve 
authority.'  Gomp.  Laws,  p.  193,  |  1.  The 
duties  of  an  attorney  Iq  this  territory  are 
therefore  the  same  as  under  the  common 
law.  his  first  duty  being  to  the  oourt  of 
whldi  he  is  an  ofllcer.  'The  obll^tlon  vlildi 
attorneys  impliedly  assume  if  tb^  do  not 
by  express  declaration  take  upon  themselvea, 
when  they  are  admitted  to  the  bar,  la  not 
merely  to  be  obedient  to  the  GonstltDtloii  and 
laws,  but  to  maintain  at  all  times  the  respect 
due  to  courts  of  Justice  and  Judldal  officers. 
This  obligation  is  not  diacha^ed  by  merely 
observing  the  rules  of  courteous  demeanw 
In  open  court,  but  It  includes  abstaliUng  out 
of  court  from  all  insulting  language  and  at- 
fenslve  conduct  towards  tb»  judges  person- 
ally fbr  Qielr  judicial  acta*  Bradley  v.  FIA- 
er,  13  WalL  336.  at  page  355  (20  L.  Ed. 
Tbe  founteln  of  the  power  of  the  courts  to 
remove  attorneys  as  exercised  at  common 
law,  is  St  4  Henry  IV,  e.  18,  which  la  aa 
follows :  'And  if  any  audi  attorney  be  boe- 
after  found  notoriously  In  any  default  of 
record  or  otherwise  he  shall  .fwswear  tbe 
court  and  never  after  be  recdved  to  make 
any  suit  in  any  court  of  tbe  king.  Th^  that 
be  good  and  virtooua  and  of  good  tame 
ataall  be  received  and  sworn  at  tbe  discretloa 
of  the  Justices,  and,  If  they  are  notoriously 
In  default,  at  discretion  may  be  rsnoved 
upon  evidence  either  of  record  or  not  of 
record.'  It  seems  to  us  that  the  power  to  re- 
move under  our  statute  and  the  causes  snfll- 
doit  for  remonl,  are  as  broad  and  com- 
prehensive aa  at  common  law.  Further,  so 
far  as  questlona  now  arising  In  this  caae  are 
concerned,  there  is  nothing  In  our  statute, 
either  expressly  or  by  Implication,  repealing 
the  Common  law."  In  re  Brown,  3  Wyo.  121, 
4  Paa  1085,  1087,  1088. 

10.  In  this  tenth  ground  for  the  motlra 
for  rehearing  def^dant  says:  "That  the 
record  and  undisputed  evidence  in  this  case 
shows  that  d^endant  was  arrested  for  lU>el- 
ing  the  courte  and  judges  here  complained 
of  and  In  the  book  here  complained  of,  and 
his  case  was  set  for  trial  Before  a  Jury  on 
:  October  11,  1910,  In  tbe  county  court  of  Ok- 
lahoma county,  and  these  courts  and  judges 
by  tbdr  aUomey  came  into  court  on  tbe 
day  of  trial  and  against  the  protest  of  tbe 
defendant  dismissed  tbe  cases,  •  •  •  and 
we  submit  that  these  courts  and  Judges  hav- 
ing elected  their  remedy  and  volnnteril; 
abandoned  It,  this  proceeding  sbould  be  dis- 
missed." It  must  be  manifest  that  no  other 
courts  or  attorneys  could  make  an  "election" 
that  would  deprive  this  court  of  Its  Inherent 
disciplinary  power  to  puree  Its  rolls  o'  at- 
torneys of  unworthy  members,  nor  can  It  be 
seriously  contended  that  this  court  made  or 
estopped  Itself  by  an  appearance  (If  such  can 
be  Imagined)  in  the  nisi  prlus  court  referred 
to.  It  appears  that  the  charge  in  the  court 
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referred  to  was  a  rimple  cbarge  ot  criminal 
libel  apoD  wblch  defendant  conld  bare  been 
punlslied  OD  proof  of  pillt,  wltttovt  Impair- 
ing the  power  of  this  court  to  disbar  him. 
In  the  dismissal  of  the  criminal  cbarge  In 
tike  nted  prins  court  defendant  waa  more 
fortunate  than  deservinc. 

U.  The  defendant* ■  elerenth  contuitlon  la 
highly  technical  and  witbont  merit  Tbough 
the  court  sustained  a  motion  to  make  alle- 
gations more  definite  and  certain,  the  alle- 
gatlODfl  which  were  the  snbJecVmatter  of 
the  motion  were  not  abandoned  or  thereby 
pnt  out  of  court  Defendant's  Ihllure  to  in- 
sist upon  compliance  therewith  werated  as 
n  walTor  ttamof.  It  Is  evident  that  the  de- 
f^dant  waa  not  misled  or  prejudiced  by  any 
obacnrlty,  IndefinlteoeBs,  or  uncertainty  there- 
in, and  he  points  out  none  such  in  the  mo- 
tion tor  rehearing. 

IS.  Respondent  objects  that  he  was  not 
present  when  the  decision  of  this  court  was 
rendored.  E»  waa  within  the  Jurisdiction  of 
the  conr^  and  it  waa  his  duty  to  attend 
upon  it  Thtn  Is  no  law  requiring  special 
notice  to  him  that  tba  court  will  render  a 
Judgment  In  Us  caae.  He  has  every  right 
he  would  have  had  were  be  present  and  Is 
not  injured  even  by  bis  own  neglect  to  be 
present  He  alao  complains  that  only  two 
of  Ute  Ave  spetibil  Juatlcea  were  *^re8ent  and 
concurring  when  said  deddon  was  handed 
down."  The  fact  is,  and  the  record  shows, 
that  a  quorum  of  the  court  waa  present  and 
concurring  In  the  decision'  at  its  rendition. 
Veither  law  nor  cnstum  requires  a  majority 
of  the  court  to  announce  a  decision  in  cho- 
ms.  This  objection  la  obviously  without 
merit 

TbB  a]n>llcatlon  for  rehearing  la  overruled. 

Hi  ou.  Or.  2») 

KUFERT  T.  STATE  (two  cases). 
(Criminal  Coart  of  Appeals  of  Okl^oma. 
April  19,  1918.) 

fSyUstw  &v  th«  Court,) 
1.  CaiianAL  IiAw  (S  162*)  —  Fobukb  Jiop- 

ABDT. 

The  conititatiooal  proriflion  (sectioQ  21, 
Bin  of  Rlrbts),  "nor  shall  any  peram  be  twice 
pnt  in  jeopardy  ot  life  or  liber^  for  the  same 
offense,''  and  the  common-law  principal  there- 
in declared  are  broad  enough  to  mean  that  no 
one  can  be  twice  lawfnlly  punished  for  the 
■amfl  offense.  Hence,  when  a  court  hae  ren- 
dered Judfment  and  Imposed  sentence  upon  a 

J ilea  of  fiHlty  for  the  offense  charged,  and  such 
adgment  and  sentence  has  been  executed  and 
satisfied,  that  ends  the  prosecution,  and  the 
power  ta  the  court  as  to  that  oUvnae  is  at  an 
end:  and  the  court  la  witboat  jarisdictioa  to 
render  a  second  judgment  and  sentence  upon 
the  same  charge. 

[EU.  Note.— For  other  cases,  see  Criminal 
iMw,  Cent  Dig.  |  285;  Dec.  Dig.  |  162.*] 

a.  CaiMiNAL  Law  (|  163*)— "Jeofabot." 

Jeopardy,  In  its  constitnthmal  and  com- 
mon-law sense,  has  a  strict  application  to 

criminal  prosecutions  only:  ana  the  word 
"jeopardr,    as  used  in  the  Constitution,  signi- 


fies the  danger  of  eonvtction  and  punishment 

which  the  defendant  in  a  criminal  prosecuUon 
incurs  when  put  upon  trial  liefore  a  court  of 
competent  jurisdiction  under  an  indictment  or 
Information  snfflcient  in  form  and  substance  to 
sustain  a  coovictiiHi.' 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  288;  Dec.  Dig.  |  168.» 

For  other  definitions,  see  Words  and  Phrases* 
ToL  4.  pp.  880a-S811:  voL  S,  p.  7694.] 

8.  Cbihihaz,  Law  (I  179*)— Fobicbb  Jeopab- 

DT— VaMDITT  of  JUDOlfEMT. 

The  defeodaot  upon  bis  plea  of  guilty, 
was  sentenced  to  pay  a  fine  of  $100 — a  pun- 
ishment that  is  authorized  by  the  statute  for 
the  offense  charged.  On  the  same  day  be  paid 
the  fine  and  satisfied  the  Judgment  A  month 
later  be  was  brought  into  court,  the  original 
sentence  was  set  aside,  and  be  was  sentenced 
to  pay  a  fine  of  $100  and  to  be  confined  in  the 
county  jail  for  1&  days.  Beld,  tbat  the  second 
Judgment  and  sentence  Is,  under  sncb  dream- 
stance  a,  noil  and  void. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  825;  Dec.  Dig.  i  179.*] 

Appeal  from  Blaine  Cknraty  Ooort;  Oeorge 
W.  Ferguson,  Judge. 

Paris  Rupert  was  convicted  in  two  cases 
of  the  violation  of  the  game  lawa,  and  he  ap- 
peals. Reversed. 

These  cases  arising  upon  lUte  facts  and 
involving  the  same  principles  of  law  will  be 
considered  together. 

From  the  records  In  the  respective  cases, 
the  following  facts  appear: 

Febmary  23,  1911,  there  were  filed  two  In- 
formattons  in  the  county  court  of  Blaine 
county ;  each  diarglng  plaintiff  in  error,  Par^ 
Is  Bupert,  with  a  violation  of  the  game 
laws.  On  these  Informations  the  said  Paris 
Rupert  waa  arraigned  on  February  24,  1911, 
and  ait«ed  pleas  of  not  guilty  thereto.  On 
AjHcil  8,  1911,  both  cases  were  asaigned  for 
trial  April  19th.  On  April  18th  U  vpears 
that  he  withdrew  his  plea  of  not  guilty  and 
entered  his  plea  of  guilty  in  each  case,  and 
on  the  same  day  be  wom  aentenced  to  pay  a 
fhie  ot  9100  and  coata  in  eatib  caae.  On  the 
same  day  he  paid  the  fine  in  each  caae  and 
rec^ved  a  receipt  therefor,  as  follows: 

"In  case  17S8  and  1709  April  18,  1911,  re- 
ceived from  Paris  Rupert  two  hundred  dol- 
lars in  payment  of  finra.  State  v.  Paria  Ru- 
pert, $20a00; 

"[Signed]  George  W.  Ferguson. 

"County  Judge." 

And  tho-eupon  he  waa  released.  Thereaft- 
er, on  April  IS,  IDll,  he  paid  the  costa  in 
each  case  and  received  a  recdpt  tlierefor,  aa 
follows: 

"April  18,  191L 
Received  of  Paris  Rupert  as  costa  in 

case  No.  1768  $17  80 

Received  of  Paris  Ropert  as  costs  in 

No.  1759   12  15 


$29  96 

"tSIgned]   W.  C.  Burt, 

"Cleric  of  the  Court** 
The  record  shows  that  as  a  part  of  the 
costs  so  paid  items  were  dbarged  fbr  Journal 
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entries  and  recording  judgments.  The  record 
further  shows  that  on  April  14th  the  court 
turned  over  to  the  deputy  game  warden  the 
sum  of  $100 ;  the  same  being  one-half  of 
the  fine  In  each  case.  On  May  9th  the  plain- 
tiff In  error  was  rearrested  on  what  la  term- 
ed an  alias  warrant,  and  on  the  same  day 
he  was  brought  befoce  the  court  and  again 
sentenced.  The  Judgment  of  the  court  In 
each  case  is  as  follows:  "It  la  therefore  or- 
dered and  adjudged  that  the  judgment  and 
sentence  of  this  court  shall  be  that  the  de- 
fendant par  a  fine  of  $100.00  and  serrie  in 
the  county  Jail  at  hard  labor  for  a  period  of 
16  days,  and  that  the  defendant  pay  the 
costs  of  this  action,  including  the  county  at- 
torney's fee.  It  Is  further  ordered  that  In 
case  of  default  of  the  payment  of  the  said 
fine  that  the  said  defendant  be  confined  in 
the  county  jail  at  the  rate  of  $2.00  for  each 
day  of  the  said  fine  costs  and  fees."  The 
^alDtiff  In  error  was  on  said  day  ordered 
committed  to  jail  In  execution  of  the  first 
sentence.  Thereupon  he  applied  to  this  court 
for  a  wilt  of  habeas  corpus,  which  was  de- 
nied. See  Br  parte  Rupert,  6  OU.  Cr.  90, 
116  Pac.  3S0.  He  then  filed  motions  for  new 
trials  In  the  lower  court,  which  were  over* 
ruled.  He  gave  notice  of  appeal,  and  the 
court  fixed  bail  in'the  sum  of  $500  in  each 
case.  From  the  judgments,  appeals  were 
perfected.  The  question  presented  in  eadi 
case  is  the  same. 

Wm.  O.  Woolman,  of  Watonga,  for  plain- 
tiff In  error.  Ghas.  West,  Atty.  QtsL,  and 
Smith  G  llatson,  Asst  Atty.  Gen.,  for  the 
State. 

DOYI/E,  J.  [S]  The  single  question  pre- 
sented for  onr  decision  is,  Gould  the  connty 
conrt  l^lly  impose  the  judgments  and  sen- 
tences appealed  from?  Otherwise  stated,  has 
a  conrt  the  power  to  revise  and  increase  a 
judgment  and  sentence  at  the  same  term  aft- 
er it  has  been  aecnted  and  satisfied? 

The  general  power  of  a  court  to  recon- 
sider its  judgment  and  sentence  and  reverse, 
fftcate,  or  modify  it  at  any  time  during  the 
term  In  which  it  was  rendered,  or  to  Increase 
or  dlndnish  the  sentnce  which  it  has  Impos- 
ed, where  the  original  sentence  has  not  been 
executed  or  put  into  operation,  is  undeniable. 
Bish.  New  Grim.  Proc.  |  1288,  and  cases  cit- 
ed, nils  pow»  Is  inherent  in  all  courts  of 
record.  However,  it  would  seem  Oiere  must.' 
tn.  tiie  nature  of  the  power  thus  exercised  by 
tbe  court,  be  In  criminal  cases  some  limit  to 
it  It  Is  clear  that  a  conrt  cannot  pass  two 
sentences  for  the  same  offense,  to  be  enforc- 
ed at  the  same  time.  And  the  validity  of  a 
'second  jndgment  and  sentence  must  be  be- 
cause fbe  first  judgment  and  sentence  is  le- 
gally annulled  or  revoked  and  made  void 

[1]  That  no  person  shall  be  twice  pat  In 
jeo^dy  for  the  same  offense  is  a  nni- 
veroally  accepted  principle  o:  the  common 
laWt  and  this  prlnelplft  has  betL  embodied  in 


ttie  federal  Constitution  and  In  all  slate  Ctm- 
stttutlons,  and  it  is  Incorporated  in  Hie  Con- 
stitution of  the  state  of  Oklahoma  by  ex- 
press provision,  as  follows:  "Kor  shall  any 
person  be  twice  put  In  jeopardy  of  Hfte  or 
liberty  for  the  same  <XEren8e."  Section  21, 
Bill  of  Rights. 

[I]  Jeopardy,  In  Its  constitutional  or  com- 
mon-law sense,  has  a  strict  application  to 
criminal  prosecations  only.  The  word  "jeop- 
ardy," as  used  in  the  Constitution,  slgnlfles 
the  danger  of  conviction  and  panlshment 
which  the  defendant  in 'a  criminal  prosecu- 
tion incurs  when  put  upon  trial  before  a 
court  of  competent  Jurisdiction  under  a  valid 
indictment.  Information,  or  complaint,  and 
in  this  use  it  Is  applied  only  to  strictly  crim- 
inal prosecutions.  Stout  t.  State,  34  OkL 
— ,  130  Pac.  StSS.  "A  person  Is  not  in  legal 
jeopardy  until  put  upon  trial  before  a  court 
of  competent  Jurisdiction  under  an  Informa- 
tion or  Indictment  sufficient  in  form  and 
substance  to  sustain  a  conviction."  Cooley. 
Gonst  Llm.  (7th  Ed.)  467,  and  cases  cited. 

We  think  this  provision  of  the  Bill  of 
Bights,  and  the  principle  therein  declared,  la 
broad  enough  to  mean  that  no  person  can  be 
twice  lawfully  punished  for  the  same  offense. 
The  one  follows  from  the  other,  and  this  con- 
stitutional providon  is  designed  and  intended 
to  protect  the  accused  from  a  double  punish- 
ment as  much  as  to  protect  him  from  two 
trials.  For  this  reason  we  think  that  where 
a  jndgment  and  sentence  has  been  executed 
and  satisfied  that  ends  the  prosecution,  ex- 
hausts the  power  of  the  court,  and  termi- 
nates Its  jurisdiction,  and  the  court  la  with- 
out power  or  jurisdiction  to  render  another 
judgment  and  sentence  In  the  casa 

The  leading  case  upon  this  question  Is  Ex 
parte  Lange,  18  WaU.  163,  21  L.  Ed.  872.  In 
that  case  the  defendant  was  con^cted  of  ap- 
propriating mail  bags,  of  the  raliie  of  less 
than  $^,  the  punishment  for  which  offense,  as 
provided  by  statute  was  Imprisonment  for 
not  more  than  one  year  or  a  fine  of  not  teas 
than  $10  or  more  than  ^00.  The  sentence 
was  one -year's  Imprisonment  and  $200  flnci 
The  defendant  was  committed  in  pursuance 
of  the  sentence  and  paid  the  fine  the  day 
after  his  commitment.  Oa  the  second  day 
after  his  conmiitment  he  was  brought  by 
habeas  corpus  before  the  same  judge  who 
sentenced  Um,  who  vacated  the  tormex  Jndg- 
ment and  sentenced  the  defendant  anew  to  one 
year's  Imprisonment  The  case  came  befm 
the  Supreme  Gourt  of  the  United  States  on 
habeas  corpus,  and  the  defendant  was  dls> 
charged,  on  the  ground  that,  where  a  statute 
Imposes  as  a  punishment  a  fine  or  lmi«lson- 
ment  and  the  conrt  has  boUi  fined  and  im- 
prisoned the  defendant,  who  thereopon  pay* 
the  fine,  the  court  has  no  power,  even  durii« 
the  same  term,  to  modify  tiie  jndgment 
imposing  Imprismunent  instead  of  the  former 
sentence^  One  of  the,',  alternative  requhre- 
ments  of  the  statute  having  ,  been  satisfied, 
the  power  of  the  court  as  to  the'SffensA  wai 
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at  an  end  Mr.  Jnstice  UUler,  dellTering  the 
opiDion  of  the  court,  said: 

"The  Ja<tement  of  the  court  to  thla  effect 
b^ng  rendered  and  carried  Into  execution  be- 
fore the  expiration  of  the  term,  can  the  Judge 
vacate  that  sentence  and  substitute  fine  or 
imprisonment  and  cause  the  latter  sentence 
also  to  be  executed?  Or  if  the  Judgment  of 
the  court  is  that  the  convict  be  Imprisoned 
for  four  months,  and  he  enters  Immediately 
upon  the  period  of  punishment,  can  the  court, 
after  It  has  been  folly  completed,  because  it 
is  stlU  in  session  of  the  same  term,  vacate 
that  Judgment  and  render  another,  for  three 
or  six  months'  imprisonment,  or  for  a  fine? 
Not  only  the  gross  Injustice  of  such  a  pro- 
ceeding, but  the  Inexpediency  of  placing  such 
a  power  la  tin  hands  of  any  tribunal,  Is 
manifest 

"If  there  Is  anything  settled  In  the  Juris- 
prudence of  England  and  America,  it  is  that 
no  man  can  be  twice  lawfully  punished  for 
the  same  offense.  And  though  there  have 
been  nice  questions  in  the  application  of  this 
role  to  cases  in  which  .the  act  charged  was 
snch  as  to  come  within  the  definition  of  more 
than  one  statutory  offense,  or  to  bring  the 
party  within  the  Jurisdiction  of  more  than 
one  court,  there  has  never  been  any  doubt 
of  its  entire  and  complete  protection  of  the 
party  when  a  second  punishment  la  proposed 
in  the  same  court,  on  the  same  tects,  for  the 
same  statutory  offense. 

"The  principle  finds  expression  In  more 
than  one  form  in  the  maxims  of  the  common 
law.  In  civil  cases  the  doctrine  Is  expressed 
by  the  maxim  that  no  man  shall  be  twice 
vexed  for  one  and  the  same  cause.  'Nemo 
debet  bis  vexari  pro  una  et  eadem  causa.'  It 
Is  upon  the  foundation  of  this  maxim  that 
the  plea  of  a  former  judgment  for  the  same 
matter,  whether  It  be  in  favor  of  the  defend- 
ant or  against  him.  Is  a  good  bar  to  an  ac- 
tion. In  the  criminal  law  the  same  principle, 
more  directly  applicable  to  the  case  before 
UB,  is  expressed  in  the  Latin,  'Nemo  bis  punl- 
tar  pro  eodem  delicto,*  or,  as  Coke  has  it, 
'Nemo  debet  bis  punlrl  pro  uno  delicto.*  'No 
one  can  be  twice  punished  for  the  same 
crime  or  misdemeanor,'  Is  the  translation  of 
the  maxim  by  Sergeant  Hawkins.  Black- 
atone,  In  his  Commebtaries,  cites  the  same 
maxim  as  the  reason  why,  if  a  person  has 
been  found  guilty  of  manslaughter  on  an  in- 
dictment, and  has  had  benefit  of  clergy,  end 
tmffered  the  Judgment  of  the  law,  he  cannot 
afterwards  be  applied.  Of  course,  if  there 
had  been  no  punishment,  the  appeal  would 
lie,  and  the  party  would  be  subject  to  the 
danger  of  another  form  of  trial.  But  by 
rea8<m  of  this  universal  principle  that  no 
person  shall  be  twice  punished  for  the  same 
offense  that  ancient  r^ht  of  appeal  was  gone 
when  tlie  punishment  had  once  been  suffered. 
The  protection  against  the  action  of  the  same 
court  In  inflicting  punishment  twice  mus. 
mrely  be  as  necessary,  and  as  clearly  witbl£ 
the  maxlKi,  m  piotectkm  from  cbanceg  or 


danger  of  a  second  pnnldimeDt  on  a  second 
trial. 

"The  common  law  not  only  prohibited  a 
second  punishment  for  the  same  offense,  but 
it  went  further  and  forbade  a  second  trial 
for  the  same  offense,  whether  the  accused 
had  suffered  punishment  or  not,  and  whether 
in  the  former  trial  he  had  been  acquitted  or 
convicted.  Hence  to  every  Indictment  or  in- 
formation charging  a  party  with  a  known 
and  defined  crime  or  misdemeanor,  whether 
at  the  common  law  or  by  statute,  a  plea  of 
autref<^s  acquit  or  autrefois  convict  is  a 
good  defense.  •  •  •  If  we  reflect  that 
at  the  time  this  maxim  came  into  exlstoice 
almost  every  offense  was  punished  with 
death  or  other  punishment  touching  the  per- 
son, and  that  these  pleas  are  now  held  valid 
in  felonies,  minor  crimes,  and  misdemeanors 
alike,  and  on  the  dltSculty  of  deciding  when 
a  statute  under  modem  systems  does  or 
does  not  describe  a  felony  when  it  deflnes 
and  punishes  an  offense,  we  shall  see  ample 
reason  for  holding  that  the  principle  intend- 
ed to  be  asserted  by  the  constitutional  pro- 
vision must  be  applied  to  all  cases  where  a 
second  punishment  Is  attempted  to  be  inflict' 
ed  for  the  same  offnue  a  Judicial  aeor 
tence. 

"For  of  what  avail  is  the  constitutional 
protecti<m  against  more  than  one  trial  If 
there  can  be  any  number  of  sentMices  pro- 
nounced on  the  same  verdict?  Why  is  it  that, 
having  once  been  tried  and  found  guilty,  be 
can  never  be  tried  again  for  that  offense?. 
Manifestly  it  Is  not  the  danger  or  Jeopardy 
of  being  a  second  time  found  guilty.  It  i» 
the  punishmCTit  that  would  legally  follow  the 
second  conviction  which  is  the  real  danger 
guarded  against  by  the  Constitution.  But 
if,  after  Judgment  has  been  rendered  on  the 
conviction,  and  the  sentence  of  that  Judg- 
ment executed  on  the  criminal,  he  can  be 
again  sentenced  on  that  conviction  to  anoth- 
er and  different  punishment,  or  to  endure 
the  same  punishment  a  second  time,  is  the 
constltational  restriction  of  any  valneT  Is 
not  its  Intent  and  Its  qdrit  In  snch  a  cue 
at  nraeh  violated  as  if  a  new'trlal  had  baea 
bad,  and  on  a  second  oonTlcUon  a  noond 
ponlshmait  InfllctedT  The  argnment  seeme 
to  ns  breaistlble,  and  we  do  not  donbt  tliat- 
tbe  Gonstltatlon  was  designed  as  much  to 
prevent  the  criminal  firom  bdng  twice  pun- 
ished  for  Qw  same  offoiBe  as  fnHu  being 
twice  tried  for  It 

^'Bnt  there  la  a  daaa  of  cases  In  whlcib  a 
second  trial  Is  bad  vtthont  Tlt^tittg  tUe 
prlndpl^  as  when  tiie  Jnnr  fall  to  agie^ 
and  no  verdict  has  bem  Tendered^  er  the  tw 
dlct  set  aside  on  motion  of  the  accused,  or 
on  writ  of  error  iwosecuted  by  him,  or  the 
indictment  was  found  to  describe  no  offense 
known  to  the  law.    •   •  • 

"We  are  of  os^ion  that  when  the  prisoner, 
as  in  thla  case,  by  reason  of  a  valid  Judg* 
moit,  had  folly  suffered  one  of  the  altwnft- 
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tlve  punlflbmeots  to  which  alone  tbe  law 
subjected  him,  the  power  of  the  court  to 
pnnlsh  further  wae  gone;  that  the  principle 
we  have  discussed  then  Interposed  Its  shield 
and  forbade  that  he  should  be  punished 
again  for  that  oCFense.  The  record  of  the 
court's  proceedings  at  the  moment  the  sec- 
ond sentence  was  rendered,  showed  that  In 
that  very  case,  and  for  that  very  offense,  the 
prisoner  had  fully  performed,  completed, 
and  endured  one  of  the  alternative  punish- 
ments which  the  law  prescribed  for  that 
offense,  and  had  safFered  five  days'  Imprla- 
onment  on  accotmt.  of  the  other.  It  thoa 
showed  the  court  Uiat  Its  power  to  punish 
for  that  offense  was  at  an  end.  Cnleas  tbe 
whole  doctrine  of  our  syatem  of  Jurispru- 
dmce^  both  ot  the  Constitution  and  tbe  com- 
mon law,  for  Oie  protection  of  personal 
rl^ts  tai  that  i%gard  are  a  nullity,  the  au- 
thority of  the  court  to  punish  tbe  prisoner 
was  gone.  The  power  was  exhausted;  Its 
farther  ezwdfle  waa  prohibited.  It  was 
error,  but  it  was  error  bQcause  tlie  power 
to  render  any  farther  judgment  did  not  ex- 
iat    •  •  • 

"There  is  no  more  sacred  duty  of  a  court 
than,  in  a  case  properly  before  it,  to  main- 
tain unimpaired  those  securities  for  the 
personal  rigbta  of  the  Individual  v/hlcb  have 
received  for  ages  the  sanction  of  the  Jurist 
and  the  atatraman;  and  In  such  cases  no 
narrow  or  Illiberal  construction  should  be 
given  to  the  words  of  the  fundamentai  law 
in  which  they  are  embodied.  Without  strain- 
ing either  the  Constitution  of  the  United 
States,  or  the  wellHsettled  principles  of  the 
common  law,  we  have  come  to  the  conclusion 
that  the  sentence  of  the  circuit  court,  under 
which  the  petitioner  is  held  a  prisoner,  was 
pronounced  without  authority,  and  he  should 
therefore  be  discharged." 

In  theee  cases  tbe  Informations  were  rerl- 
fled  by  a  deputy  state  game  and  flab  warden. 

The  statute  prescribes  the  punlshmeut  for 
violation  of  the  game  law,  as  follows  (section 
8003,  Snyder's  Sts.):  "It  shall  be  a  misde- 
meanor to  violate  any  section  of  this  act, 
Jf  not  otherwise  provided  in  this  act,  and 
upon  conviction  shall  be  punished  by  a  fine 
of  not  leas  than  ten  dollars  (910)  or  more 
than  one  hundred  dollars  ($100),  or  bs  im- 
prisonment in  tbe  county  Jail  not  leaa  tlum 
ten  days  or  more  than  thirty  days,  or  both 
such  fine  and  imprisonment" 

Thus  it  will  be  aeen  that  the  court  pro- 
nounced Judgment  and  sentence  In  both 
caaee,  as  authorlBed  by  statute,  for  tbe  of- 
fense of  which  tbe  dtfendant  pleaded  guilty, 
and  that  In  accordance  with  section  3557, 
which  provides  that  wbea  a  deputy  game 
and  flab  warden  makes  tbe  complaint  he 
shall  receive  one-half  of  all  fines  collected 
upon  his  complaint,  the  court,  when  said 
fines  w«e  paid,  paid  the  complainhig  wit- 


ness his  proportionate  share  of  tbe  fines  paid 
by  the  defendant 

The  object  and  purpose  of  rendering  the 
second  Judgments  is  not  apparent  However, 
it  Is  immaterial,  as  the  county  court  had  no 
Jurisdiction  to  render  the  JodgmoitB  and 
sentences  appealed  from. 

Said  Jndgmenta  are  ther^ore  veverMiL 

ARMSTRONG,  P.  J.,  and  FUBMAN, 
concur. 


(9  oki.  Gr.  nsi 
MABSTON  V.  STATEJ. 
(Orlmlna]  Court  of  Appeals  of  Oklahoma.  Apifl 

2tt,  1»13.) 

rfi^yllobM  hy  the  C^wrt.) 

CBIKINAL  I/AW  (8  1159*)— APFUIf— InBTTm- 
CrENCT  or  ETIUEnCB. 

Wbere,  in  a  criminal  owe,  the  evidence  fs 
insufficient  to  anatala  the  oonvictlon,  in  that  the 
evidence  la  inaufllcleDt  to  show  the  ctHnmissitm 
of  the  offense  chargt^,  the  Judfrment  of  cMivic- 
tion  will  be  reversed  on  appeaX 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  !tOT4-3Uti3;  Dea  THg.  f 
115».»] 

Error  from' Atoka  County  Court;  Baxter 
Taylor,  Judge. 

Leola  Marston  was  convicted  of  violating 
the  prohibition  law,  and  brings  error.  B«- 
versed  and  remanded. 

J.  G.  Ralls,  of  Atoka,  for  plaintiff  In  error, 
Cbaa.  West,  Atty.  Gol,  Smith  a  Matson» 
Asst  Atty.  Gen.,  and  Joa.  L.  HoU,  Asrt. 
Atty.  Gen.,  for  the  State. 

DOYIiB,  J.  Plaintiff  in  error  waa  convict- 
ed in  the  county  court  of  Atoka  county  on  an 
information  which  charged  "that  the  said 
Leola  Marston  did  then  and  there  unlawful- 
ly manufacture  intoxicating  liquor,  to  wit 
Choctaw  beer,  contrary  to,"  etc,  and  waa 
sentenced  to  be  imprisoned  in  the  county 
Jail  for  a  term  of  30  days,  and  that  she  pay 
a  fine  of  $50.  From  the  judgment,  an  appeal 
by  case-made  was  perfected. 

Numerous  errors  are  assigned,  but  we  deem 
it  unnecessary  to  consider  any  of  them,  save 
and  except  the  one  which  Is  to  the  effect 
that  the  verdict  of  the  Jury  is  contrary  to 
law  and  to  tbe  evidence. . 

Two  witnesses  testified  on  the  part  of  tbe 
prosecution,  J.  W.  Phillips,  sheriff  of  Atoka 
county,  and  Tom  Miller,  constable  of  Atoka. 

Phillips  testified  that  on  tbe  day  in  qoes- 
tion  be  and  Tom  Miller  were  driving  past 
Bulah  Marston's  and  saw  some  one  in  the 
kitchen  stirring  something  on  the  stove;  that 
he  jumped  out  of  tbe  buggy  and  ran  in  and 
found  the  defendant  stirring  something  on 
the  stove  that  would  be  Choctaw  beer  whei 
they  got  through  making  it;  *'that  Choctaw 
beer  waa  made  by  putting  different  things  In 
It  among  which  were  hops,  malt  apples,  and 
potatoes;  that  after  tbe  varioua  things  are 
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boUed  and  cooked  tbe  comMnatlon  Is  then 
eet  off,  and  it  ta  let  cool,  and  then  sugar  la 
added  to  It,  and  after  tbatit  la  let  stand  and 
ferment;  that  Bnlab  Marston  la  the  defend- 
ant's father-in-law;"  that  a  negro,  Ed.  Farm- 
er, was  In  the  kitchen  when  witness  went  In, 
and  Mrs.  Bolah  Marston  was  also  in  there 
end  seemed  to  be  the  boss,  and  Ae  said  some- 
thing about  hei  kidneys,  and  that  she  had 
to  have  It;  that  the  liqnld  that  he  found 
there  was  not  don^  and  bad  not  yet  been 
made  into  Choctaw  beer;  and  that  tbey  had 
no  search  warrant. 

Tom  Miller's  teetlminiy  was  anbetantlaUy 
the  same  as  Phllllpe'. 

The  defendant  testified,  on  her  own  behalf, 
that  she  was  Tlsitlng  at  her  fatlier-ln-law's 
house,  and  knew  nothing  about  the  contents 
of  the  tub,  and  had  nothing  to  do  with  tbe 
putting  in  of  tbe  water  and  any  of  the  in- 
gredients In  it;  that  she  had  gone  into  tbe 
kitchen,  wboe  there  was  a  Are,  with  ber 
baby;  and  that  Ed.  Fanner  was  at  tbe  tub 
at  the  time. 

Ed.  Sinner's  name  was  Indomd  on  tbe 
Information,  and  be  was  present  In  court,  bnt 
was  not  used  by  tbe  prosecution. 

In  erery  criminal  proseciii  n  It  devolfes 
upon  the  state  to  prove  tbe  curpna  delicti — 
that  la,  the  fact  tliat  the  crime  diarged  baa 
been  actually  perpetrated-HUid  we  thbdt  it 
was  not  proTen  in  this  case. 

It  la  our  oplnhm  that  the  verdleC  is  onwar< 
ranted  by  tite  erldence,  and  that  the  Judg- 
moit  of  couTletlon,  as  a  matter  ot  taw,  is 
without  anivert  in  tbe  erldenca 

The  Judgment  of  the  county  court  oC  Atoka 
county  is  therefore  rerersed  and  the  cause  re- 
manded. 

ARMSTEONO,  F.  J.,  and  FUBMAN,  J,, 
coqcnr. 


Q  Old.  Cr.  K6) 

MILLER  T.  STATa 

(Criminal  Conrt  of  Appeals  Oklahoma. 

April  26,  1913.) 

(SyUcbut  ly  tlie  Court.) 

J.  Ceimihal  Law  (H  471.  476,  478,  481,  741») 
~-WlTIIII88B8— BXPEIT  ETIOBKCB— AnUISSI- 
BIUTr  —  "BXFBBTS"  —  "AXI    OB    TsAna"  — 

QnasnoivB  or  Law  ano  Fact. 

(a)  Ab  a  general  rule,  expert  or  opinion  evi- 
dence is  not  admlBflible  as  to  matters  which  are 
within  the  common  knowledge  and  understand- 
ing of  mankind  j^erallr,  and  wliicb  tbe  jury 
are  as  competent  to  uDdentand  and  determine 
as  the  witaenes  could  be. 

(b)  Ekperts  are  penona  who  are  professional- 
ly acqoainted  with  some  science  or  are  skilled 
in  some  art  or  trade,  or  who  have  experience 
or  knowledge  in  relation  to  matters  which  are 
not  generally  known  to  the  people. 

Si)  Every  baslness  or  employment  whAdi  re- 
.  res  peculiar  knowledge  or  experience  and 
which  has  a  class  of  persona  devoted  to  Its  pur- 
suit ii  iocluded  in  tbe  term  "art  or  trade,"  and 
any  person  who,  by  stodj  or  experience,  has 
acquired  this  peculiar  knuwledge  or  practical 
skul  may  be  allowed  to  give  m  evidence  bis 


opinions  apon  matters  of  technical  knowledge 
and  bUIL 

(d)  In  prosecutions  for  murder,  medical  ex- 
perts may  be  allowed  to  testify  to  their  opin- 
ions as  to  the  cause  and  manner  of  the  dMith 
of  the  deceased. 

(e)  Tbe  admissihillty  of  the  teetlmony  of  ex- 
pert witnesses  is  a  queetton  of  law  for  tbe  de- 
termination of  the  conrt  Tbe  weight  and  cred- 
ibility to  be  given  to  snch  opinions  is  a  ques- 
tion for  the  Jury  alone  to  determine. 

<f)  As  a  general  mle  expert  evidence  li  not 
admiasible  for  the  purpose  of  proving  that  a 
wound  was  or  was  not  self-inflicted;  but, 
where  a  wound  is  of  an  extraordinary  natore 
and  is  upon  a  portion  of  the  body  of  wblcb  men 
have  little  or  no  knowledge,  then  expert  evi- 
dence Is  admissible  for  tbe  purpose  of  showing 
that  such  wound  was  or  was  not  seLf-inflicted. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  H  10S8,  1062.  1065.  106«b 
1070,  1138,  1221.  1706,  1718,  1716,  1717.  1727, 
1728;  Dec  Dig.  ||  471,  476.  478,  481,  741.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1.  pp.  SIO,  611;   vol.  S.  pp.  2S94r-2696.i 

2.  HowciDB  (I  166*)— Cbiuinal  Law  (| 
369*)  —  BviDBNcn  —  ADicuaBiLrrr  — 
Other  OrrsNSEa 

(a)  Where  a  defendant  Is  upon  trial  charged 
with  the  murder  of  a  girl,  for  tbe  purpose  of 
proving  motive  it  is  competent  for  the  state  to 
show  all  of  the  relations  existing  between  the 
deceased  and  the  defendant,  and  that  the  de- 
fendant bad  entertained  illicit  sexual  relations 
with  the  deceased  by  which  the  deceased  had 
become  pregnant,  and  that  the  defendant  at- 
tempted to  have  an  abortion  performed  upon 
the  deceased,  and  that  tbe  defeodant,  being  a 
•married  man,  had  become  estranged  from  his 
wife. 

fb)  Any  evidence  Is  admissible  upon  a  trial 
in  a  criminal  case  which  tends  to  prove  the 
defendant  guilty  of  the  crime  with  which  he  is 
chained,  although  it  may  also  prove,  or  tend  to 
prove,  another  separate  and  distinct  crime. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  320-SSl:  Dec  Dig.  t  166;' 
Criminal  Law,  Cent  IMg.  H  822-824;  Dee. 
Dig.  I  369.*] 

8.  Cbiminai,  Law  <»  763.  764,  807*>-IiT- 
ffTBucnoNs— Weioht  or  Evidbhci— Tebti- 

HOnT  OF  EXPIBTS. 

(a)  Where  expert  evidence  Is  introduced  In 

the  trial  of  a  cause,  it  Is  improper  for  the  court 
to  give  argumentative  instructions  thereon  or  to 
attempt  to  instruct  the  jury  as  to  what  weight 
and  credibility  should  be  given  to  the  testimony 
of  experts. 

(b)  Tor  an  approved  instruction  with  refer- 
ence to  the  testimony  of  experts,  see  opinion. 

[Ed.  Note.~For  other  oases,  see  Criminal 
Law,  Cent  Dig.  SI  1731-1748|,  17S2,  1768^ 
1770;  Dec  Dig.  H  763,  764,  807.*] 

4.  Honomn  <|  28«*i-^Bvii»hob— Bum- 

cnifcr. 

See  opinion  for  evidence  held  to  establish 
the  guilt  of  a  defendant  of  murder  upon  dr> 
cumstantlal  evidence. 

[Ed.  Note.— For  other  cases  see  Homiddlh 
Cent  Dig.  If  482-48;! ;  Dec  Dig.  |  234.-J 

5.  Cbimikaz.  Law  (H  1128,  1163*)— Afpbai^ 
Presentatioit  roB  Review— It  BUABKs  or 
Counsel— Gboitnds  fob  Revebbal. 

(a)  Improper  remarks  made  by  a  prooecotlng 
attorney  in  his  argument  to  the  jury  must  fa« 
Incorporated  in  the  caae-made  and  certified  to 
by  tbe  trial  judge  before  they  can  be  consider- 
ed upon  appeal.  Such  remarks  cannot  he  pre- 
sented by  amdarit  or  in  any  otiier  manner,  un- 
less it  appears  from  the  record  that  counsel  tor 
the  defendant  requested  the  trial  judge  to  have 
snch  remarks  taken  down  Iv  the  stonograpber 
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in  order  that  ttxj  might  be  incorporftted  la  the 
record  and  that  the  eoart  refused  to  have  this 
done. 

(b)  When  contieel  for  a  defendant  request  tb^ 
trial  court  to  have  a  etenographer  take  down 
in  shorthand  any  statement  made  by  a  proae- 
cnting  attorney  during  bis  argument,  to  be 
made  a  part  of  the  record  upon  appeal,  and 
the  court  refuses  to  comply  with  aoch  request, 
then  tbe  fact  of  aucb  request  and  refusal  may 
be  shown  by  affidavits  or  any  other  competent 
evidence,  and  such  refusal  upon  the  part  of  tbe 
court  constitutes  grbund  for  TeTerakl  without 
regard  to  tbe  merits  of  the  case. 

(Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2951-2953,  3090-3099; 
Dec  Dig.  H  11%  1163.*] 

6.  HouiciDB  <|  354*)— PusiSHMENT— Seduc- 
tion. 

The  protection  of  female  purity  repuires 
that  men  wbo  seduce  young  and  inexperienced 
girls  and  tben  murder  them  to  cover  up  their 
own  infamy  shonld  receive  the  most  severe  pos- 
sible punuomont. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  731 ;  Dec.  Dig.  1  354.*] 

Appeal  from  District  Court,  Woodward 
Gonnty;  James  B.  CulUson,  Judge. 

N.  L.  Miller  was  convicted  of'  niiirder,  and 
he  appeals.  Affirmed. 

L.  T.  Wilson,  of  Alva,  and  Charles  Swln- 
dall,  of  Woodward,  for  appellant.  Smith  C. 
Matson  and  Joseph  L.  Hull,  Asst  Attys.  Gen., 
and  Moman  Prniett,  of  Oklahoma.  Ctt7,  for 
the  State. 

FURMAN,  3.  For  the  purpose  of  logical 
arrangement,  we  will  consider  tiie  qnestlraB 
presented  In  the  order  In  wblch  they  arose  at 
the  trial  raUier  tban  in  the  order  In  which 
they  are  presented  In  the  brief  of  connsel  for 
appellant 

[1]  First  Dr.  M.  Bllby.  having  first  qual- 
laed  as  an  expert^  testified  that  on  the  8th 
day  of  November,  1910,  he  was  called  to  the 
old  opera  house  in  Alva  to  examine  the  body 
of  the  deceased;  her  face  was  very  dark, 
In  fact,  almost  black ;  her  eyes  were  slightly 
protmdlng;  her  lips  vrere  partly  opened; 
the  white  part  of  her  eyes  was  blood^ot; 
both  of  the  eyes  were  very  red  and  the  Uds 
of  the  eyes  were  protruding;  fa^  tongue  was 
slightly  protruding  between  her  teeth;  her 
body  was  lying  in  a  lay-out  position ;  her 
feet  were  both  together  and  her  hands  were 
folded  across  her  breast;  there  was  a  scarf 
very  tightly  drawn  around  her  neck  running 
back  and  resting  under  her  head ;  there  had 
been  an  evacuation  of  her  kidneys  and  blad- 
der and  apparently  the  body  had  been  pulled 
down  four  or  five'  Inches  after  the  evacua- 
tion was  over;  her  clothes  were  wet,  and 
the  carpet  on  which  she  w&s  lying  was  wet 
up  to  the  small  of  her  back ;  there  had  also 
been  a  slight  evacuation  of  the  bowels.  The 
following  question  was  then  aaked  this  vrit- 
ness:  "Now,  Doctor,  from  the  condition  of 
that  body  and  Its  condition  In  all  respects, 
what  In  your  opinion  and  Judgment,  would 
yott  say  caused  the  death  of  that  girl?"  To 


which  counsel  for  appellant  objected  upon 
the  ground  that  such  evidence  was  Irrelevant 
Incompetent  and  Immaterial  and  would  In- 
vade the  province  of  the  Jury,  which  objec- 
tion was  by  the  court  overruled,  to  which 
counsel  for  appellant  excepted.  The  witness 
then  replied:  *'I  would  say  that,  from  the 
condition  and  facts,  she  was  strangled ;  that 
she  met  her  death  by  strangulation."  Tbe 
witness  was  then  asked  the  further  question : 
"If  the  condition  of  this  scarf  that  was 
wound  around  her  neck  was  as  C^bt  as  It 
was  when  you  found  her,  would  that  produce 
death?  Answer:  Yes,  sir."  To  which  coun- 
sel for  appellant  objected  upon  the  ground 
that  the  question  was  argumentative  and  had 
already  been  asked  and  answered.  The  fol- 
lowing question  was  then  asked  the  wit- 
ness: "I  will  ask  you  this  question.  Doctor: 
In  your  Judgment,  If  It  had  been  possible  for 
Mable  Cakes  to  strangle  herself  and  produce 
strangulation  to  the  extent  to  produce  her 
death  and  then  placed  hor  hands  npoo  her 
breast?"  To  which  counsel  for  anvellant  ob- 
jected upon  the  ground  that  it  waa  incom- 
petent, Irrelevant,  and  Immaterial  and  In- 
vaded the  province  of  the  Jury  and  required 
the  witnen  to  pass  npm  the  weJ^it  and  aiif- 
flciency  of  the  evidence,  which  objection  was 
by  tbe  court  overmled,  to  whldi  ^neatloii  Oe 
witness  T^^lied:  "It  wonld  have  been  Impoa- 
sible  for  bar  to  have  strangled  herself  and 
placed  her  hands  on  her  breast,  and  also  tbe 
ends  of  Ihe  scarf  ba^  ander  her  head;  that 
wonld  have  been  Impossible." 

Dr.  O.  E.  Temple  iras  tben  placed  npoo 
the  stand  by  the  state  and  qvalUed  as  an 
expert  He  testified  tbat  he  too  was  called 
to  examine  the  body  of  the  deceased.  His 
testimony  in  the  main  fully  corroborutes  the 
testimony  of  Dr.  Bllby.  He  mentioned,  how- 
ever, some  additional  fkcta  He  stated  that 
the  clothing  of.  the  deceased  waa  smooth  and 
straightened  out  nicely,  and  that  between  her 
hands  was  tbe  wrapper  off  of  a  lAeoe  of  Tn- 
catan  chewing  gum.  He  describes  the  scarf 
around  the  nedc  of  the  deceased  as  follows: 
"There  was  a  silk  scarf  around  her  neck  the 
same  as  If  you  would  take  the  scarf  la 
your  bands  In  this  way  and  put  the  middle 
of  the  scarf  here  and  laid  it  back  and  cross 
it  behind  and  bring  the  ends  around  and 
cross  It  In  front  The  ends  were  tben  drawn 
tightly  and  tucked  under  the  bade  of  the 
neck.  It  waa  drawn  very  tightly  and  was 
imbedded  In  tbe  skin  and  flesh  of  the  neck 
so  tbat  when  It  was  removed  It  left  the 
print  of  the  scarf  on  her  neck."  Rigor  roortla 
bad  not  set  In  when  the  witness  examined 
the  body  of  the  deceased.  The  body  was 
□ot  yet  stiff.  The  following  question  was 
then  asked  the  witness:  "Taking  your  ex- 
perience as  a  physician,  your  knowledge  «t 
Btrangnlatlon  and  knowledge  of  the  condi- 
tion of  that  body,  the  ecchymotlc  condition, 
In  fact,  the  entire  condition  of  the  body. 
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taking  ererrtblng  Into  coiulderatloD^  are  you 
able  to  state  what  produced  the  death  of  the 
deceased?"  To  this  qoestlcoi  counsel  for  ap- 
pellant objected  upon  the  ground  that  It  was 
incompetent,  Irrelevant,  and  Immaterial  and 
related  to  a  subject  which  did  not  call  for 
expert  testimony  and  that  It  Invaded  the 
province  of  the  Jury.  This  objection  was 
by  the  court  overmled,  to  which  ruling  of 
the  court  counsel  for  aiveUant  excepted. 
The  witneas  was  thai  asked:  "Are  you  In 
u  position  to  state  what  caused  deathf '  An- 
swer :  "Yes.  sir."  The  witness  was  then  ask- 
ed :  "TaUi^  your  experlmce  as  a  physician 
and  your  knowledge  of  strangulation  and  the 
condition  of  the  body  here  and  Uie  condi- 
tion of  the  hands,  the  attitude  of  the  body 
and  all,  are  you  able  to  state  whether  or  not 
Uable  Oakea  could  have  strangled  herself 
to  death?"  To  this  question  counsel  for  ap- 
pellant objected  upon  the  ground  that  It 
was  Irrelevant  and  incompetent  and  not  upon 
a  subject  requiring  expat  testimony  and  In- 
Taded  the  province  of  the  jnry.  Which  ob- 
jection was  by  the  court  ormuled,  to  which 
counsel  for  appellant  excepted.  Tba  witness 
replied,  "No,  she  could  not"  . 

Dr.  B.  Oranthum  was  placed  np<m  the  stand 
by  the  state  and  gualifled  as  an  expert  The 
testimony  of  this  witsesB  fully  corroborated 
an  of  the  statements  made  by  the  preceding 
witnesses  with  a  few  additions.  The  cloth- 
ins  ot  the  deceased  was  drawn  up  behind 
as  though  the  body  had  been  pulled  down 
and  tttt  clothes  dialed  up  when  it  was  pulled 
down.  This  witness  also  testified  to  a  post 
morfcem  examination  of  deceased  and  that  the 
heart  of  the  deceased  was  perfectly  nor- 
mal ;  the  longs  were  not  Is  a  normal  condi- 
tion but  were  fvry  dark;  and  that  the  de- 
teased  was  pregnant,  the  tetus  being  prob- 
ably about  4%  months  old.   ISie  following 
qneetloB  was  then  asked  the  witness :  **Now, 
Doctor,  takiiv  your  experioice  as  a  physi- 
cian and  knowledge  of  works  os  strangula- 
ttoa,  your  knowledge  of  the  condition  of  the 
^^o&y  mbea  yon  found  it,  and  Ita  location  at 
tlie  time,  location  of  the  sdirf  and  condition 
and  location  of  the  hands  and  of  all  and 
«f  erery  condition  and  an  that  summnded 
the  body,  can  you  say  or  are  you  able  to 
My  what  produced  her  death?"   To  which 
connsd.  tm  appellant  objected  upon  the 
sroond  that  It  was  Inoompetent,  irrelevant, 
and  immaterial  and  called  for  a  oonclnalon 
«f  the  witness  and  invaded  the  province  of 
th^  Jury,  which  objection  was  by  the  court 
«Termled,  to  which  counsel  for  appellant  ex- 
«^ted.  The witnees replied:  "Xee,  sir;  lam 
«ble  to  state.   Q.  What,  then,  In  your  Judg- 
ment produced  the  death  of  the  deceased?" 
The  witness  reidled  that  her  death  was  due 
to  strangulation.  The  following  question  was 
then  asked  the  witness :  "From  your  experi- 
ence as  a  physician  and  the  conditions  you 
found  there  and  the  eMidttlan  of  the  body, 
can  you  aay  whether  oc  not  Mabla  Oakes 


strangled  herself  to  death?"  To  which  coun- 
sel for  appellant  objected  upon  the  grouad 
that  It  was  incompetent,  Irrelevant,  and  im- 
material, calted  for  a  conclusion  of  the  wit- 
ness upon  testimony  upon  which  expert  evi- 
dence was  not  required.  Which  objection 
was  by  the  court  overruled,  to  which  ruliug 
of  the  court  counsel  for  appellant  excepted. 
The  witness  then  testlfled:  "I  say  she  could 
not  have  strangled  herself  to  death." 

Dr.  Bdwin  De  Bair  teatlfled  that  he  oc- 
cupied the  chair  of  chemistry  in  the  State 
University;  that  he  was  a  graduate  of  the 
Ulchigan  State  Agricultural  College  and  at 
BO  the  Michigan  State  University,  and  had 
also  studied  at  the  Chicago  University.  He 
also  testified  that  he  had  made  a  study  of 
the  subject  of  strangulation  and  had  had  ex* 
perlence  in  a  number  of  cases  In  which  death 
had  resulted  from  strangulation.  He  further 
testified  that  be  had  received  trom  Dr.  BUby 
a  stomach  purporting  to  be  the  stomach  of 
the  deceased  for  the  purpose  of  making  an 
analysis  of  its  contents.  He  detected  the 
odor  of  whisky  in  the  stomach;  he  also 
found  one-fourth  of  a  grain  of  strychnbie 
and  tbree^fonrths  of  a  grain  of  morphine  In 
the  stomach ;  that  the  morphine  and  strych- 
nine found  in  the  stomach,  was  not  sufficient 
to  produce  death;  he  found  the  Inner  coat- 
ing of  the  stomach  congested  with  little  spots 
where  the  blood  had  collected.  He  was  then 
asked  the  following  question:  "Taking  the 
body  of  a  girl  2S  years  of  age,  robust,  having 
a  sound  heart,  the  right  heart  being  filled 
with  blood  of  a  dark  color,  the  girl  being 
found  lying  In  a  room  with  her  hands  across 
her  chest,  her  face  very  dark,  her  eyes  slight- 
ly protruding,  lips  almost  closed,  the  clear 
white  part  of  the  eyes  bloodshot  in  both  eyes, 
the  Hps  protruding,  tongue  slightly  protrud- 
ing between  the  teeth,  body  found  lying  on 
her  back  straightened  out  with  her  feet  to- 
gether, with  a  scarf  drawn  twice  around  her 
neck  very  tight  and  the  ends  turned  back 
and  resting  under  the  head,  the  scarf  being 
pressed  deep  Into  the  skin,  the  skin  bulging 
out  over  the  scarf,  face  contorted,  discolora- 
tion both  above  and  below  the  scarf,  there 
had  been  an  evacuation  of  the  kidneys  and 
a  slight  evacuation  of  the  bowels,  lungs  con- 
gested, the  stomach  containing  an  eccbymotic 
condition,  a  little  bloody  froth  coming  out 
of  the  mouth  and  nose,  the  hands  folded 
upon  the  chest,  from  your  experience  as  au 
expert  and  as  a  physician  are  you  able  to 
state  what  i^odnced  her  death?"  To  which 
counsel  for  appellant  objected  that  this  was 
not  a  proper  hypothetical  question  as  it  con- 
tained statements  which  were  not  proven  to 
exist  and  also  being  Irrelevant,  incompetent, 
and  Immaterial,  and  because  the  witness  had 
not  proven  himself  to  be  a  doctor  or  pbysl- 
cian  and  as  invading  the  province  of  the  Ju- 
ry. Which  objection  was  by  the  court  over- 
ruled, to  which  counsel  for  appellsnt  ex- 
cepted. The  witnees  replied,  ^1  am  not  a 
practicing  phyOx^n,  bat  .1  am  able  to  st^tw 
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that  ahe  &teA  from  Btrangnlatlon."  The  wi^ 
ness  was  then  asked,  "Taking  the  condition 
of  t^  body  as  described  In  the  hypothetical 
question,  are  you  able  to  say  aa  to  whether 
or  not  the  deceased  could  hare  strangled  her- 
»elf  to  death?"  To  which  counsel  for  app^- 
lant  objected  upon  the  ground  that  it  was  In- 
competent, trrelerant,  and  ImmaterlBl  and  in- 
vaded the  iffOTlnce  of  the  Jury.  This  objec- 
tlou  was  by  the  court  OTerruled,  to  which 
ruling  counsel  for  appellant  excepted.  The 
witness  then  said,  "I  will  say  she  came  to 
ha  death  by  strangulation  by  a  person  oth- 
er than  tamself."  The  objections  to  all  of 
these  questions  and  the  answers  thereto  re- 
late to  the  same  subject  and  InvolTe  the 
same  principles  of  law,  and  therefore  will  all 
be  discussed  together. 

Ab  we  gather  from  the  brl^  of  counsel  for 
appellant  and  the  oral  argument  made  when 
the  caae  was  submitted,  the  contention  is 
that  tiie  opert  testimony  should  not  have 
gone  further  than  to  state  that  the  death  of 
the  deceased  m^ht  have  been  caused  by 
strangulatilMi  and  that  the  court  erred  in  per- 
mitting the  witnesses  to  state  that  in  their 
opinion  the  deceased  did  die  from  strangula- 
tion which  was  not  self-inflicted. 

In  their  brief  couiu«I  for  appellant  state 
their  position  as  follows:  "We  have  given 
the  testimony  of  three  physicians  and  a 
chemist,  Gdwln  De  Barr,  the  testimony  upon 
which  the  state  relies  to  prove  the  corpus  de- 
licti. It  win  be  observed  that,  over  the  pro- 
tests a^d  objections  of  the  defendant,  these 
witnesses  were  permitted  to  testify  that  death 
was  caused  by  strangulation,  not  that  death 
ml^t  have  been  caused  by  strangulatlou. 
Instead  of  being  tried  by  a  Jury  of  12  men, 
the  defendant  was  In  fact  tried  and  convict- 
ed by  three  doctors  and  a  chemist."  We 
cannot  agree  with  this  contention.  It  dear- 
ly appears  from  the  testimony  of  all  of  the 
witnesses  that  they  were  only  expressing 
their  opinions  as  experts  as  to  the  cause  of 
the  death  of  the  deceased.  Connsel  for  ap- 
pellant had  the  right,  on  cross-examination, 
to  question  these  witnesses  fully  and  show. 
If  they  could,  any  other  facts  and  drcum- 
stancea  than  those  relied  upon  by  the  state 
^hlch  might  have  resulted  In  the  death  of 
the  deceased  and  which  would  In  any  man- 
ner weaken  the  opinions  expressed  by  the 
witnesses  as  to  the  cause  of  the  death  of  the 
deceased. 

As  a  rule,  expert  or  opinion  evidence  is  not 
admissible  as  to  any  matters  which  are  with- 
in the  knowledge  or  understanding  of  man- 
kind generally  and  Is  conflned  to  questions 
requiring  special  skill  or  scientlflc  knowl- 
edge. See  Byers  v.  State.  1  Okl.  Cr.  677, 
100  Pac.  261,  103  Pac.  532,  and  Price  v.  Unit- 
ed States,  2  Okl.  Gr.  449,  101  Pac.  1036,  139 
Am.  St  Rep.  930.  It  would  be  difficult,  If 
not  impossible,  to  lay  down  a  general  rule 
which  is  applicable  to  all  cases  as  to  what 
Is,  and  what  Is  not,  expert  evidence.  Ex- 
Iteru  are  persons  who  are  professionally  ac- 


quainted with  some  adeno^  or  an  aklUed  fn 
some  art  or  trade,  or  who  have  experience 
and  knowledge  in  relation  to  matters  which 
are  not  generally  known  to  the  people.  Ev- 
ery business  or  employment  whidk  reqniTes 
peculiar  knowledge  or  experience^  and  which 
has  a  class  of  persons  devoted  to  its  pur- 
suit, is  Included  in  the  terms  art  or  trade, 
and  any  person  who,  by  study  or  experience, 
has  acquired  this  particular  knowledge  or 
practical  skill  may  be  allowed  to  give  in  evi- 
dence his  opinions  upon  matters  of  tedmical 
knowledge  and  skill.    The  cases  in  which 
opinion  evidence  la  admissible  are  of  end- 
less variety  and  may  be  divided  into  two 
classes :  First.  Where  experts  In  a  particu- 
lar science  or  calling  are  permitted  to  state 
the  opinions  formed  by  them  from  hypotheti- 
cal statemente  of  facte  propounded  to  them, 
or  to  stete  their  opinions  from  facte  within 
their  personal  knowledge.     Second.  Where 
persons  not  experte  are  permitted  to  testily 
as  to  opinions  formed  by  them  in  regard  to 
the  common  transactions  of  life  at  the  time 
of  their  occurrence  and  concerning  things 
which  cannot  be  reproduced  before  the  jnry. 
See  DUlard  v.  Stete,  58  Miss.  36&  Under 
the  first  head  would  come  the  familiar  cases 
of  opinions  of  men  of  sdence,  testifying  as 
to  the  peculiar  learning  connected  therewith, 
or  of  the  practical  man  who  details  the  re- 
sult of  long  observation  In  the  particular 
calling  to  which  he  has  devoted  hUusell^ 
Under  the  second  would  fall  those  Instanc- 
es In  which  the  common  observer  Is  permit- 
ted to  testify  as  to  the  direction  from  which 
a  particular  sound  seemed  to  come,  or  as 
to  the  apparent  size  or  weight  of  a  station- 
ary object  or  the  speed  of  a  moving  one,  as 
to  whether  a  person  appeared  to  be  sick  or 
well,  or  drunk  or  sober,  or  sane  or  insane,  as 
well  as  countless  other  instances,  more  easi- 
ly imagined  than  numerated. 

In  Koccls  V.  State,  56  N.  J.  Law,  44,  27 
Atl.  800,  Garrison,  J.,  said:  'The  expert 
witness  is  one  whose  possession  of  special 
knowledge  renders  his  opinion  admissible  up- 
on a  stete  of  facte  within  his  specialty,  with- 
out regard  to  the  manner  in  which  the  facts 
are  esteblished,  and  without  requiring  that 
they  should  have  come,  In  whole  or  in  part, 
under  the  peraonal  observation  of  the  wit- 
ness; whereas  the  sole  ground  upon  which 
a  witness  may  give  an  opinion  as-  to  matters 
of  ordinary  knowledge  Is  that  they  not  onljr 
came  within  his  personal  observation,  bat 
tiiat  th^  come  Into  proof  so  blended  wlOi 
the  oiriUilon  to  which  th^  give  rise  that  it 
Is  receivable  In  woot  aa  a  anbstitute  for  a 
spedflcation  of  the  host  of  clrcunisteBces 
that  called  it  forth."  See,  further,  Tates  Bros. 
V.  Oarrett,  19  OkL  449,  92  Pac;  142:  State 
V.  Baldwin,  38  Kan.  1,  12  Pac  818;  Thamp- 
son  V.  Pennsylvania  B.  Co.,  Bl  N.  J.  Law, 
42,  15  Atl.  833;  Powera  v.  McKenzle,  90 
Tenn.  167.  16  8.  W.  559;  McKelvey  v. 
Chesapeake  &  a  B.  Co.,  35  W.  Va.  BVK  14 
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S.  E.  261.  In  the  last  case  it  was  said: 
"Tbe  nonexpert  testifies  as  to  conclusions 
which  may  be  verified  by  the  court  or  Jury ; 
the  expert  to  conclusions  which  cannot  be. 
The  nonexpert  gives  results  of  a  process  of 
reasoning  familiar  to  everyday  life;  the  ex- 
pert gives  the  results  of  a  process  of  reason- 
ing which  can  he  mastered  only  by  special 
scientists."  Experts  are  persona  selected 
by  the  court  or  parties  to  a  cause,  on  ac- 
count of  their  knowlecU^e  or  skill,  to  examine, 
estimate,  and  ascertain  things  and  make 
a  report  of  their  opinion.  Speid^  v.  tState, 
3  Tex.  App.  156,  80  Am.  Bep.  126  (citing 
Bouv.  lAw  Diet) ;  Beacot^  t.  State,  IS  Tex. 
App.  97,  131;  Le  Mere  v.  McHale.  30  Minn. 
410,  IS  N.  W.  682;  Travis  v.  Brown.  43  Pa. 
(7  Wrigbt)  9.  12,  82  Am.  Dec.  S40.  Mr.  Law- 
son  lays  down  tbe  rule  that  one  may  be 
qualified  as  an  expert  witness  by  studying 
without  practice  or  practice  withoat  study. 
Lawaon,  Exp.  Br.  p.  210.  He  justly  adds 
that  mere  obserratioii,  without  either  study 
or  practice,  will  not  be  sufficient.  Wheeler 
&  Wilson  Mfg.  Co.  V.  Bocfcbout,  00  N.  J.  Law, 
102,  36  Atl.  772,  773. 

Expert  testimony  is  admitted  because  the 
wltnessefl  are  supposed,  from  their  experience 
and  study,  to  have  peculiar  knowledge  upon 
the  BDbject  of  inquiry  wbleb  Jurors  generally 
lure  not,  and  are  thus  anpposed  to  be  more 
capable  of  drawing  conclusions  from  facts 
and  basing  (q>inioiiB  npon  them  than  Jurors 
generally  are  prasumed  to  b&  In  prosecu- 
tions for  mnxdeTf  tbe  testimony  of  medical 
«Q)ert8,  as  to  the  cause  and  mannw  of  tbe 
death  of  the  deceased,  may  be  indiqpoisable. 
The  case  at  bar  is  an  inustration  of  this. 
Very  few  parsons  have  any  knowledge  or  ex- 
peilenoe  with  reference  to  death  caused  by 
strangulation.  Vnthout  the  testimony  of 
medical  experts,  the  Jury  woald  have  l)een 
«itlrely  in  the  dark  on  this  subject.  Tbe  ad- 
missibility of  this  evidence  was  a  question 
for  the  determination  of  the  court  The 
weight  and  credibility  of  the  opinions  of  ex- 
perts was  a  question  for  the  Jury  to  deter- 
mine, and,  It  snch  oidnions  were  not  well 
foonded,  this  could  have  been  shown  upon 
cross-examination.  The  most  serious  objec- 
tion to  the  introduction  of  the  evidence  com- 
plained of  was  as  to  whether  or  not  deceas- 
ed died  from  selMufllcted  strangulation  or 
whether  she  died  from  strangulation  produc- 
ed and  caused  by  souie  other  person.  The 
general  rule  is  that  expert  evidence  Is  not 
admissible  for  tbe  purpose  of  proving  that 
a  wound  was  or  was  not  self-infilcted.  See 
^tna  Life  Ina.  Co.  v.  Kalzer,  115  Ky.  539, 
74  8.  W.  203.  But  there  are  exeeptloitB  to 
tbis  rule  as  there  are  to  all  other  rules.  In 
cases  where  a  wound  Is  of  an  extraordinary 
nature  and  Is  upon  a  portion  of  tbe  body  of 
which  men  have  little  or  no  knowledge,  then 
expert  evidence  is  admissible  for  the  purpose 
of  showing  that  it  was  or  was  not  self- 
btfilcted. 
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Tbe  case  of  State  v.  Lee,  65  Conn. 
30  AU.  1110,  27  Lk  R.  A.  498.  48  Am.  St  Bep. 
202,"  presents  an  instructive  discussion  of 
this  question.  Lee  was  indicted  for  murder 
and  was  acquitted.  Tbe  state  appealed  up- 
on a  question  of  law,  complaining  that  the 
trial,  court  had  excluded  expert  testimony 
showing  the  wound  froin  which  deceased 
died  was  not  self-inflicted.  Discussing 
this  question  the  court  said:  "The  fifth 
assignment  of  error  is  as  follows:  Tlie 
court  erred  In  exclndlng  the  following  ques* 
tion  asked  by  Mr.  Doollttle  of  tbe  same 
witness  (Moses  C.  White) :  "You  examined 
tbe  uterus  in  this  case,  under  the  condi- 
tions you  testified  to.  Tou  made  tbe  post 
mortem  and  examined  the  uterus  in  this 
case,  and  have  described  its  coudidous. 
Now.  I  wish  to  ask  you  whether,  from  your 
examination  of  tbe  body  of  the  uterus.  In 
your  opinion,  tlie  wounds  which  you  have 
described,  upon  the  wall  of  the  uterus,  were 
self-inflicted."'  The  finding  details  in  taH 
the  facts  in  the  case  claimed  to  have  been 
proved  by  the  state  and  by  the  defense.  The 
victim  of  the  crime  chained  was  a  woman 
wbrae  death  was  caused  by  a  lacerated 
wound  in  the  uterus,  made  by  some  Instra- 
ment  used  in  the  production  of  an  abordon 
shortly  prior  to  her  death.  The  defendant 
was  a  practicing  physician,  whom  tbe  dese- 
ed consulted  for  tbe  first  time  after  she 
decided  on  suffering  an  abortion.  The  tes- 
timony introduced  in  chief  by  the  state  was 
sufficient  to  Justly  tbe  Jury,  If  they  believed 
tike  witnesses.  In  drawing  an  inference  of 
tile  defendant's  guilt  The  testimony  intro- 
doeed  by  the  defendant  consisted  mainly  In 
contradictions  of  ttie  state's  witnesses;  the 
most  Important  contradlctlm  being  that  of 
the  aecnsed  blmseU.  who  denied  having 
performed  any  operation  upon  the  deceased, 
and  stated  that  In  attending  tbe  deceased 
during  her  last  illness,  caused  by. the  abor- 
tion, and  superintending,  bar  delivery  of  a 
dead  foetus  and  afterbirth,  be  acted  only  as 
an  honest  medical  xoactitloner  would  act 
when  called  to  attend  a  woman  soflTerlng 
from  such  injuries.  He  said  the  injuries 
were  inflicted  tqr  Uie  deceased  herself,  and 
offered  testimony  claimed  as  tending  to  show 
that  she  was  familiar  with  the  mode  of  pro- 
ducing abortion  by  mechanical  means,  and 
also  testimony  that  the  deceased  stated  she 
had  inflicted  the  injury  upon  herself,  and 
had  made  this  statement  subsequent  to  her 
dying  declaration  testified  to  by  tbe  state's 
witnesses,  in  which  she  charged  tbe  defend- 
ant with  having  produced  tbe  abortion. 
Upon  rebuttal  the  state  called  tbe  witness 
Moses  C.  White,  a  practicing  physician  and 
medical  examiner  for  the  county,  who  had, 
as  such  public  officer,  performed  an  autopsy 
on  the  body  of  tbe  deceased.  Dr.  White 
bad  been  previously  examined  by  the  state 
and  cross-examined  by  the  defense  as  a  med- 
ical expert    It  is  patent  that  under  these 
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clrcumitfliices,  tbe  (H>lnlon  of  Dr.  White,  as 
a  medical  and  sarglcal  expert,  upon  the  ques- 
tion whether  the  wound  he  had  exaiAned 
and  described  to  tbe  ^viry  was  ao  situated 
and  of  such  a  nature  as  to  render  its  self- 
Infllctloo  impracticable,  was  admissible  evi- 
dence. It  is  true  that  a  wound  may  be  so 
situated  that  the '  practicability  of  self-in- 
fllcti<Hi  Is  an  Inference  which  all  men  are 
competent  to  draw,  requiring  no  peculiar 
knowledge  or  experience,  and  therefore  not 
a  proper  subject  of  expert  testimony.  But 
to  draw  such  an  inference  from  this  particu- 
lar wound  OD  the  Interior  surface  of  the 
womb  of  the  deceased  plainly  required  pe- 
culiar knowledge  and  experience,  not  com- 
mon to  the  world;  and  therefore  the  opinion 
of  an  expert,  founded  on  auch  knowledge  and 
experience.  Is  admissible.  Taylor  t.  Monroe, 
48  Conn.  44 ;  Whart.  Crlm.  Et.  p.  403.  Tbe 
Importance  of  the  excluded  testimony  la 
not  less  dear.  The  testimony  In  the  case, 
as  appears  from  the  record,  was  of  such  a 
nature  that  the  question  of  the  defendant's 
guilt  might  have  wholly  turned  on  the  dis- 
puted fact  of  self-lnfiictlon,  of  the  wound. 
The  defendant  himself  relied  on  the  pos- 
BtbUlty  of  that  fact  existing  as  a  principal 
hypothesis  consistent  with  the  evidence  and 
his  jDwn  innocence.  Tbe  evidence  excluded 
was  relevant  to  that  fact  Justice  required 
tbe  admission  of  the  evidence.  What 
weight  ml^t  have  been  given  to  It  cannot 
be  known,  bnt  It  well  may  be  that  the  opinion 
of  Dr.  White  would  have  coDvlnced  the  Jury 
that  the  wound  was  not  self-inflicted,  and 
that  there  remained  no  reasonable  hypothesis 
Gonalatent  with  the  evidence  and  tbe  in- 
nocence of  the  prisoner." 

The  case  of  Beckett  v.  Northwestern  Ua- 
BOnlc  Aid  Aasodatlon,  67  Minn.  298,  68  N. 
W.  923,  Is  also  In  point  In  that  ease  expert 
evidence  waa  held  to  be  competent  showing 
that  it  la  very  rarely  that  a  suicide  Inflicts 
a  wound  on  himself  on  the  ha<^  of  Us 
person.  In  State  v.  Knight,  43  Me.  11, 
it  was  held  that  it  was  proper  to  allow  a 
medical  expert  to  testify  that  In  his  opin- 
ion the  wound  described  in  tbe  neck  of  the 
deceased  could  not  have  been  Inflicted  by 
his  own  hand. 

We  are  therefore  of  the  opinion  that  the 
evidence  objected  to  was  competent  and 
proper,  and  that  the  court  did  not  err  In  ad- 
mitting the  same. 

12]  Second.  N.  J.  Lewellen  testifled  for  the 
state  that,  about  six  months  b^ore  the  death 
of  the  deceased,  witness  had  a  conversation 
with  appellant  with  reference  to  the  deceas- 
ed in  which  appellant  stated  that  there  was 
not  a  better  girl  living  than  Mable  Oakes; 
he  thought  her  a  perfect  lady  In  every  re- 
spect; he  thought  the  world  of  her  as  a 
clerk  and  as  a  woman.  In  a  later  conversa- 
tion appellant  said:  "I  am  not  getting  along 
Just  right  at  home.  If  anything  ever  comes 
UD  ttiat  I  can  db  it  I  am  going  to  marry 


that  lady.**  He  said  he  wanted  to  get  her  to 
love  him.  In  a  subsequent  conversation  ap- 
pellant stated  to  witness  that  he  waa  loving 
deceased  fit  to  kill  and  she  was  loving  Wm- 
In  a  ■  later  conversation  appellant  toM  wit- 
ness that  he  (appelant)  and  Mable  Oakes 
bad  been  out  buggy  riding  and  that  he  and 
Mable  Oakes  had  had  sexual  Intercourse  and 
that  Mable  cried  all  of  the  next  day.  Appel- 
lant subsequently  told  witness  that  one  night 
the  folks  of  the  deceased  were  away  from 
home ;  that  they  were  gone  out  in  the  coun- 
try ;  and  that  he  went  to  her  home  and  stay- 
ed with  her  all  night.  Appellant  told  witness 
that  it  to<dc  liim  an  hour  and  a  half  to  ac- 
complish his  purpose  the  first  time  he  bad 
sexual  interconrse  with  the  deceased.  Ap- 
pellant also  told  witness  that  he  could  not 
live  at  home;  It  was  too  hot  for  him;  that 
be  did  not  have  any  pleasure  at  home ;  some- 
times he  went  there  for  his  meals  and  some- 
tlmea  he  did  not;  that  be  and  his  wife  did 
not  sleep  together;  she  tAept  upstairs  with 
the  girls  and  he  had  a  separate  room  to  him- 
self; that  he  was  not  living  with  his  wife 
now  and  did  not  think  he.  ever  would ;  and 
that  if  his  wife  did  not  make  up  vrith  him, 
he  had  everything  arranged  to  get  a  divorce. 
About  four  weeks  before  the  death  of  Mable 
Oakes  appellant  told  witness  that  he  had 
made  up  with  his  wife.  Shortly  before  the 
death  of  the  deceased,  appellant  told  wit- 
ness that  the  deceased  had  gone  to  Dr.  Saf- 
ford  to  be  examined  to  find  out  whether  or 
not  she  was  pregnant  Appellant  also  told 
witness  that  the  deceased  had  ^nking  spells 
or  spells  of  the  heart  and  that  he  had  to 
have  a  little  whisky  In  the  office  for  her  when 
she  had  a  bad  spell.  To  all  of  this  evidence 
appellant  strongly  objected  upon  the  ground 
that  it  tended  to  prove  a  separate,  Indep^d- 
ent,  and  distinct  ofFense  than  that  of  whldi 
api>e]lant  was  upon  trial,  and  thereby  prej- 
udiced his  case  in  the  minds  of  the  Jurors. 
The  court  overruled  this  objection,  to  which 
appellant  excepted. 

Dr.  W.  B.  SaFFord  tesUfied  for  the  state 
that,  about  three  weeks  before  the  death  of 
Mable  Oakes,  appellant  requested  nitness  to 
examine  her  to  ascertain  whether  or  not  she 
was  pregnant  and  that  witness  made  an  ap- 
pointment with  appellant  for  the  deceased 
to  visit  his  office  for  this  purpose ;  that  soon 
after  this  deceased  came  to  the  office  of  wit- 
ness and  sobmitted  to  a  physical  examina- 
tion when  witness  discovered  that  she  was 
pregnant;  that  wlthlh  an  hour  after  the 
examination  was  made,  appellant  came  to 
the  office  of  witness  to  ascertain  the  result 
of  the  examination.  Witness  informed  appel- 
lant that  deceased  was  pr^nant  and  that 
appellant  then  requested  witness  to  perform 
an  abortion  on  deceased,  which  witness  re- 
fused to  do;  that  appellant  insisted  upon 
witness  performing  an  abortion  and  hdiring 
him  (appellant)  out  of  his  trouble,  and,  upon 
witness'  continued  refoaal,  appellant  said  be 
would  perform  the  job  himself  U  he  had  die 
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tools.  To  all  of  Uils  testlinoiir  counsel  for 
appellaDt  objected  vpcm  the  ground  that  It 
was  in^erant,  iacompetent,  and  Immaterial, 
and  WBM  cftlcniated  to  iwejndlce  the  Jury 
against  appelant  Tlie  oonrt  overmled  this 
objection  and  admitted  the  testlinony,  to 
vbidi  ruling  counsel  for  aj^ellant  objected. 

W.  M.  Bld^el,  being  vpon  the  stand  as  a 
witness  for  the  state,  was  asked  Qie  follow- 
ing question:  **!  will  ask  jou  to  state  to  the 
Jury  whether  or  not;  prior  to  the  9th  of  No- 
▼ember,  1910,  yon  had  a  eouTersatlon  with 
the  defendant  and  in  which  conTorsatlon  he 
spoke  to  yon  somdJiing  atwut  his  baring 
studied  medldne?  Mr.  SwlndaU:  Objected 
to  as  incompetoit,  Irrelerant,  and  Immateri- 
al: be  Is  not  on  trial  for  studying  medicine. 
By  the  Court:  OTarruled.  CThe  defendant 
^K^pting.)  Q.  You  may  state,  what,  If  any- 
thing, he  said  to  yon  at  that  tlnke?  A.  He 
told  me  that,  when  he  was  a  young  man,  he 
bad  studied  medldne  suiBcleut  to  have  been 
admitted  to  practice  had  he  pursued  that 
line."  In  their  brief  and  In  the  oral  argu- 
ment made  when  the  cause  wai  submitted, 
counsel  for  appellant  blttaly  objected  to  the 
reo^tUm  of  tills  teBtimony,  daiming  that  it 
related  to  a  s^arate.  Independent,  and  dls* 
tinct  ottfam  trom  that  for  which  aniellant 
was  upon  trial,  and  was  b!^ly  calcolated  to 
inflame  the  minds  of  the  Jury  and  prejudice 
Otaaa  affUnM:  appellant. 

In  the  case  of  Tickers  t.  tJnited  States,  1 
OkL  Or.  462,  96  Pac.  435,  in  a  well-conald- 
«ced  opinion  by  Judge  Doyle,  this  court  held 
that  evidence  is  admissible  which  tends  to 
tibe  defendant  gnUty  of  tbe  crime  for 
whldi  he  Is  upon  trial,  and  er%a  thonih  it 
may  also  prove,  or  tend  to  proTe,  another 
distinct  ftiony  and  thns  prejudice  the  ac- 
CDsed.  We  think  that  this  Is  unquestionably 
correct  Upon  a  trial  for  murder,  the  mo- 
Uve,  or  want  of  motlTe,  npon  the  part  of  the 
defendant  for  the  conunisslon  of  the  crime 
is  always  a  material  question  to  be  con- 
sidered by  the  jury.  An  examination  of  the 
xeported  cases  will  show  that  Illicit  relations 
between  the  sexes  has  always  bera  a  most 
prolific  source  of  murder.  For  a  full  pres- 
entation and  discussion  of  our  views  upon 
this  subject,  see  Bums  t.  State,  8  Okl.  Cr. 
S54.  129  Fac.  667 ;  Bx  parte  Harkins,  7  Okl. 
Or.  464,  124  Pac.  931 ;  Ex  parte  Jefferies,  7 
Okl.  Or.  544,  124  Pac.  924,  41  L.  R.  A  (N.  S.) 
749.  nucit  lore  wiU  sink  Its  victims  to  a 
greater  degradation  and  prompt  the  commia- 
alon  of  more  desperate .  deeds  and  unjustifi- 
able crimes  than  any  other  passlcai  to  which 
poor  erring  mortality  is  the  slave. 

We  tbinfc  tliat  the  state  could  not  have 
proven  a  more  powerfal  motive  npon  the 
part  of  app^nt  to  kill  the  deceased  than 
by  iffovlnf  that  Illicit  relationa  had  existed 
betwera  them  during  tito  time  when  appel- 
lant was  estrangsd  from  his  wife,  and  that, 
after  appellant  bad  become  reconciled  to  his 
wife,  he  discovered  that  the  deceased  was 
pr^nant  aa  a  result  of  their  Illicit  relatloB% 


and  after  be  bad  failed  to  Induce  a  physician 
to  produce  an  abortion  upon  the  deceased, 
and  be  knew  that  unless  the  deceased  was  dis- 
posed of,  their  secret  and  abame  would  soon 
become  public.  We  ttitfefore  think  that  all 
of  the  evidence  oh  this  aobject*  while  It  did 
prove  a  separate  oltmae  upon  the  part  of 
appellant,  yet  it  was  pertinent  to  0»  charge 
for  whi<A  be  -was  upon  trial  and  was  there- 
fore properly  admitted  by  the  court.  The 
testimony  that  appelant  was  familiar  with 
medical  science  also  tmded  to  explain  the 
unusual  manner  In  which  the  death  of  the 
deceased  was  effected.  The  court,  therefore^ 
did  not  err  In  admitting  this  evidence. 

[3]  Third.  Appellant  complains  at  the  ac- 
tion of  the  trial  court  in  refusing  to  give  a 
□umber  of  special  instructions  requested- 
WiUi  one  exception,  all  of  the  propositions 
preaented  by  counsel  for  appellant,  with  r^- 
erence  to  the  instructions,  have  been  pre- 
viously passed  upon  by  this  court  advwBsly 
to  the  contenttons  made.  It  ie  therefore  not 
necessary  to  discuss  them  again.  The  In- 
struction referred  to  as  constituting  the  ex- 
ception is  as  to  the  effect  and  weight  that 
should  be  given  to  the  testimony  of  experts. 
The  Instruction  requested  Is  argumentetlve 
and  hi^ily  calculated  to  confuse  the  minds 
of  the  jurors  who  are  not  supposed  to  be 
learned  In  the  law.  The  court,  therefore, 
did  not  err  in  refusing  to  give  the  instruc- 
tion requested  by  appellant  npon  this  sub- 
ject 

The  court  did,  however.  Instruct  the  jury 
upon  this  question  as  follows:  "Gentlemen 
of  the  jury,  the  court  hss  permitted  expert 
testimony  to  be  given  in  the  trial  of  this 
case  and  In  this  connection  the  court  In- 
stmcte  you  that  the  opinions  of  expert  wit- 
nesses are  to  be  considered  by  you  in  con- 
nection with  all  other  evldmce  In  the  case. 
Ton  are  not  to  act  upqn  such  opinion  to  the 
exclusion  of  other  testimony.  In  determin- 
ing the  weight  of  the  testimony  of  expert 
witnesses,  you  are  to  apply  the  same  general 
rules  that  we  applied  to  the  testimony  of  oth- 
er witnesses.  Taking  Into  consideration  the 
opinions  of  the  expert  witnesses,  together 
with  all  other  evidence,  yon  are  to  deter- 
mine for  yourselves,  from  Uie  whole  evi- 
dence, whether  It  establishes  the  guilt  of  the 
defendant  be>'ond  a  reasonable  doubt  as 
charged  In  the  Information."  We  tblnk  the 
Instruction  given  by  the  court  Is  correct. 

14]  Fourth.  It  was  proven  that  the  body  of 
the  deceased  was  found  In  a  back  room  sd- 
jolnlng  defendant's  office  about  2  or  3  o'clock 
In  the  afternoon.  It  was  also  proven  that 
the  deceased  was  a  robust,  healthy  girl  about 
23  years  of  age,  and  that  she  left  her  fa- 
ther's house  that  morning  to  go  to  the  of- 
fice of  appellant,  at  which  she  was  employed, 
and  that  she  did  not  go  bome  for  dinner. 
Appellant  waa  proven  to  have  been  at  bis 
office  about  12  and  also  at  about  1  o'clo<^ 
on  the  day  of  the  homidde.  Abont  2  or  3 
o'clock  the  tether  of  ttie  deceased,  passing 
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near  the  office  of  appellftDt,  was  called  by 
am»ellant.  Upon  entering  the  office,  appel- 
lant Informed  the  father  of  the  deceased  that 
he  believed  that  his  daughter  was  dead.  He 
then  carried  the  father  of  the  deceased  to 
the  room  in  which  the  body  was  lying  and 
stated  that  this  was  the  position  In  which 
he  had  found  her.  The  father  of  the  de- 
ceased examined  the  corpse  and  found  that 
there  was  yet  some  warmth  about  the  heart 
and  that  the  body  was  in  the  condition  de- 
scribed by  the  attending  physicians.  The 
father  of  the  deceased  also  testified  that  dur- 
ing the  month  of  Septeml>er  he  had  stated 
to  appellant  that  he  wanted  bis  girl  to  quit 
working  for  appellant,  but  that  appellant  re- 
j^ed  he  did  not  want  her  to  quit  at  all; 
that  he  and  the  deceased  Intended  to  get 
married.  Appellant  stated  that  he  and  his 
wife  bad  separated  and  that  he  was  going 
to  get  a  divorce.  The  record  covers  nearly 
800  ptfges  and  contains  many  other  facts 
showing  the  relations  existing  between  ap- 
pellant and  the  deceased  of  a  similar  nature 
to  those  hereinbefore  stated  In  this  opinion. 

[i]  Fifth.  Appellanl^s  counsel  complain  of 
certain  alleged  Improper  remarks  claimed  to 
have  been  made  In  the  closing  argument  of 
counsel  for  the  prosecution.  Upon  an  ex- 
amination of  the  record,  we  find  that  the 
only  reference  to  this  matter  is  contained  in 
some  remarks  made  by  one  of  the  counsel 
for  appellant  after  the  argument  was  over 
and  before  the  Jury  had  retired  to  consider 
tbelr  verdict  The  record  does  not  contain 
a  certlflcate  of  the  trial  court  that  the  prose- 
cuting attorney  used  the  language  which  he 
was  charged  with  having  used  by  counsel 
for  appellant.  We  have  time  and  again  de- 
cided that  Improper  remarks  made  by  a  pros- 
ecuting attorney  In  his  argument  to  the  Jury 
must  be  Incorporated  in  the  case-made  and 
cerUfled  to  by  the  trial  Judge  before  they 
can  he  '  considered  upon  appeal.  Such  re- 
marks cannot  be  presented  by  affidavits  or 
In  any  other  manner  than  under  Uie  certlfl- 
cate of  the  trial  Judge,  unless  it  appears 
from  the  record  that  counsel  for  the  defoad- 
ant  requested  the  trial  Judge  to  bare  such 
remarks  taken  down  by  the  stenographer,  In 
order  that  he  might  Incorporate  such  re- 
marks and  his  obJectionB  thereto  in  the  rec- 
ord ;  and  the  court  had  refused  to  have  this 
done.  la  that  event  only  can  such  remarks 
be  presmted  to  thla  court  upon  appeal  by 
affidavit  If  it  bad  been  made  to  appear 
by  the  record  that  counsel  for  appellant  had 
requested  the  trial  coort  to  have  the  stenog- 
rapher take  down  in  shorthand  any  state- 
ment made  by  the  prosecuting  attorney  dur- 
ing his  closing  argument  to  be  made  a  part 
of  tlie  case-made  upon  appeal,  and  that  the 
court  had  refused  to  comply  with  such  de- 
mand, then  this  ftict  might  have  been  shown 
by  affidavits  or  any  other  competent  evi- 
dence, and  such  refusal  upon  the  part  of  the 
court  would  have  been  ground  for  reversal, 
wHhont  regard  to  the  merits  of  the  case. 


But  it  is  not  claimed  that  any  such  request 
was  made  by  counsel  for  appellant  or  re- 
fused by  the  trial  court,  and,  as  the  court 
has  not  certified  to  the  statements  contained 
in  the  record  made  by  counsel  for  appellant, 
we  cannot  consider  such  statements  as  a 
part  of  the  record.  See  Lamm  ^  aJL  v. 
State,  4  OkL  Or.  641,  111  Pac.  1002.  ■ 

[B]  Sixth.  If  we  were  to  state  all  of  the 
evidence  in  this  case,  it  would  fill  a  voltuae 
of  our  reports.  It  Is  not  necessary  that  the 
evidence  should  be  stated  In  fulL  We  think 
from  the  statement  of  &cts  contained  In  this 
opinion,  in  connection  with  the  other  evi- 
dence in  the  case  which  appears  in  the  rec- 
ord, that  an  honest  and  Intelligent  Jnry 
could  not  be  Impaneled  who,  with  a  dae  re- 
gard for  the  evidence  and  their  oaths,  could 
do  otherwise  than  convict  appellant  of  mur- 
der. In  fact,  his  acquittal  would  have  been 
a  great  miscarriage  of  Justice.  We  regard 
this  as  the  moat  cold-blooded,  cowardly,  and 
Infamous  murder  committed  in  OklahMna  to 
which  our  attention  has  been  called.  To 
gratify  his  animal  passions  and  under  prom- 
ises of  getting  a  divorce  from  his  wife  and 
marrying  deceased,  awellant  in  the  sacred 
name  of  love,  laid  se^e  to  the  citadel  of 
the  heart  of  a  young  and  inexperienced  girl 
and  accomplished  her  ruin.  His  own  state- 
ments concluslv^y  show  that  he  alone  is 
responsible  for  her  seduction,  and,  when  he 
learned  that,  as  a  result  of  her  defileuoit, 
she  was  about  to  become  a  mother,  and  be- 
ing unable  to  induce  a  doctor  to  perform  an 
abortion  and  cover  up  his  treachery  and  In- 
fiimy,  he  in  a  cowardly  manner  deliberately 
strangled  her  to  death. 

Appellant  had  stated  that  he  kept  whisky 
in  his  office  to  give  to  the  deceased  when  abe 
bad  sinking  spells.  He  doubtless  gave  her 
whisky  on  the  day  of  the  homldde  contain- 
ing enouiii  morphine  to  stnplfy  and  not  to 
kill  her,  the  bettor  to  enable  him  to  rtrai^le 
her  to  death  without  canslng  her  to  call  tor 
assistance.  The  presence  of  strychnine  In 
the  stomach  would  give  color  to  appellants 
claim  that  deceased  had  slnkli^  apella  and 
suggest  the  Idea  that  this  came  from  medi- 
cine which  she  had  token  to  strengtlien  her 
heart.  This  makes  the  testimony  tba.t  ap- 
pellant had  read  medicine  dearly  admissible. 
It  strengthens  the  presumption  that  appe- 
lant was  preparing  to  cover  up  hla  tracks 
and  manutectore  a  defuse. 

We  believe  that  the  gallows  was  dieated 
of  Ito  due  when  the  Jury  failed  to  Inflict 
the  death  penalty  upon  ai^llant.  Hw 
protection  of  female  purity  requires  that 
such  ccmduct  as  appellant  has  beoi  gailty  at 
should  recdve  the  most  severe  possible  pun- 
ishment 

We  find  no  material  error  In  the  record. 
The  Judgment  of  the  lower  court  Is  tha«f<»« 
In  all  things  affirmed. 

ARMSTB0M3,  P.  X,'  and  DOYtE,  J., 
concur.  ■ 
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<9  Okl.  Cr.  8S6> 

WELLS  T.  STATES. 
(Crimhutl  Court  of  Appeabi  ot  Oklahoma. 
May  8. 19ia) 

CosTEMPT  (I  ee*)— Appeal— J UBI8DICTI0N. 

Tbe  Crimioal  Court  of  Appeals  has  no  ja- 
risdictlOD  to  renew  dv'il  contempt  proceedinga 
wherein  defendant  ia  adjadgcd  gaUty  of  con- 
tempt for  faUnre  to  pay  attorney  feea  and  ali- 
mony. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Ceot.  Dig.  IS  213-215,  223-237;  Dec  Dig.  | 
66.  •] 

Appeal  from  District  Court,  Hughes  Coun- 
ty ;  John  Camthers,  Judge. 

Carl  R.  Wells  was  adjudged  guilty  of  con- 
tempt, and  appeals.  -Appeal  dismissed. 

Cramp  &  Skinner  and  Mann,  Bogera  ft 
Harris,  all  of  H(ddenTllle,  for  iilalntUf  In 
error.  Chas.  West,  Atty.  Gen.,  and  Smith  C. 
Matson,  AsBt  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plainttfr  in  oror  was  on 
April  11,  1D12,  ordned  to  be  committed  to 
the  custody  of  the  sheriff  and  confined  to 
the  county  Jail  of  Hughaa  county  untU  such 
time  as  be  complied  with  Mie  order  of  said 
court  as  theretofore  mad^  dlrecthig  him  to 
pay  f400  alimony  and  flOO  attorney  fee, 
awarded  in  a  divorce  wherein  PtMBble  A. 
Wells  was  plaintifl  and  plaintiff  In  erroD  was 
defendant  VYom  this-  Judgment  an  appeal 
was  attempted  to  be  taken  by  filing  in  this 
court  June  8,  1912,  a  petlU<m  in  error  with 
-case-made. 

Tbe  Attorney  General  has  filed  a  motbm  to 
•dismiss  the  an>eal  as  follows:  "Because  the 
record  discloses  and  the  petition  in  error  re- 
cites that  this  la  an  appeal  from  a  'judgment 
and  sentence  rendered  In  a  certain  cause 
pending  in  the  district  court  of  Hughes  coun- 
ty, ObL,  wherein  Phoebie  A  Wells  was  plain- 
tiff  and  Carl  Wells  was  defendant,  and 
wherein  this  defendant  was  adjudged  to  be 
sullty  of  the  crime  of  contempt  of  court  In 
not  liaylng  certain  attorney's  fees  and  alimony 
awarded  against  him  upou  a  former  bearing 
In  said  cause,*  etc.,  it  clearly  aiv>earlng  from 
tbe  tact  of  the  petition  In  error  that  this  Is 
an  appeal  from  a  Judgment  rendered  In  a 
civil  and  not  a  criminal  action." 

The  question  presented  Is  the  same  as  the 
one  decided  in  Flathers  t.  State,  7  Okl.  Cr. 
668,  125  Pac.  902,  and,  for  the  reasons  given 
in  the  opinion  In  that  case,  the  potion  to 
dismiss  for  want  of  Jurisdiction  is  sustained 
and  the  purported  appeal  herein  dismissed. 

<9  Okl.  Cr.  S27) 

STEWARD  v.  STATE. 
(Criminal  Coart  of  Appeala  of  Oklahoma. 
May  3,  1918.) 

fSyllohua  hy  the  Court.) 

1.  HoiuciDE  (S  342*)  —  Appeal  —  Ebbob  Fa- 
voBABLE  TO  Defendant. 

When  the  court  submits  the  issue,  an( 
the  jary  finds  the  defendant  guilty  of  man- 


slaughter in  the  second  degree.  In  a  case  where 
the  law  and  the  facts  makes  the  crime  murder 
or  manslaughter  in  tbe  first  degree,  it  is  an 
error  in  favor  of  the  defendant,  of  which  the 
law  will  not  take  cognizance,  and  of  which 
the  defendant  cannot  complain. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  %  722;  Dec  Dig.  1  342.»] 

2.  Cbiuinal  Law  (|  1048*)— Appcai.  akd 
Ebbob— Pbbsentation  Below— Nbcessitt. 
Errors  can  be  made  avidlaUe  on  appeal 

only  by  exceptions  duly  taken  on  the  trial 
[Ed.  Note.— For  other  cases,  see  Orbninal 

Law^enL  Dig.  ff  2666,  2667,  2670;  Dec.  Dig. 

Am>eal  from  District  Court;  Pontotoc 
County;  Tom  D.  McKeown,  Judge. 

G.  A.  Steward  was  convicted  of  manslaugh- 
ter in  Ibe  aeoond  degree,  and  be  appeals. 
Affirmed. 

W.  T.  Anglln,  of  Calvin,  and  Crawford  ft 
Bolen,  of  Ada,  for  plalutiff  In  error.  Chas. 
West,  Atty.  Gen.,  Smith  C.  Matson,  Asst 
At^.  Gen.,  and  Jos.  L.  Hull.  Spec  Asst  Atty. 
Gen.,  for  the  State. 

DOYLE,  J.  The  plaintifl  in  error,  here- 
inafter called  the  defendant,  was  convicted 
of  manslaughter  in  the  second  degree  In  the 
district  court  of  Pontotoc  cotmty  on  an  in- 
formation filed  In  said  court  February  3, 

1910,  charglug  him  with  the  murder  of  one 
D.  T.  Gray  in  said  county  on  or  about  the 
24th  day  of  December,  1009,  and  in  accord- 
ance with  the  verdict  of  the  Jury  he  was 
sentenced  to  Imprisonment  in  the  peniten- 
tiary for  a  term  of  three  years.  The  judg- 
ment and  sentence  was  entered  March  14, 

1911.  An  appeal  was  perfected  by  filing  In 
this  court  S^tember  13,  1911,  a  petition  in 
error  with  case-made. 

The  facts  of  tills  case  so  far  as  deemed 
material  to  a  i«-oper  understanding  of  the 
questions  presented  are  as  follows:  It  ap- 
pears from  the  record  that  tbe  defendant 
was  a  physician  with  an  office  in  the  town 
of  Allm.  The  killing  occurred  in  the  de- 
foidant's  office  on  Christmas  Eve;  the  de- 
fendant was  shot  with  a  45-callber  pistol,  the 
bullet  entered  2%  Inches  below  and  back  of 
the  left  nipple,  and  came  out  S  Inches  below 
the  right  shoulder  blade. 

Three  persons  besides  tbe  defendant  and 
the  deceased  were  in  the  room  at  the  time; 
of  these  two  testified  ft>r  the  state  and  one 
for  the  defendant. 

Jim  Story  testified:  That  he  went  with 
the  deceased  to  Dr.  Jones*  office,  and  there 
found  Dr.  Jones,  Julian  Donaghey,  and  the 
defendant  That  there  was  a  double-barrel 
shotgun  on  a  table  In  the  room,  and  the  de- 
fendant was  sitting  behind  the  table.  Tbe 
deceased  remarked,  "Seems  like  you  are  hav- 
ing a  Jnbilee  up  here."  The  defendant  said, 
"I  have  a  right  to  protect  my  house;"  and 
tbe  deceased  answered,  "I  do  not  blame  you ; 
I  would  too."  Tbe  defendant  then  Jumped 
up,  and  came  oat  with  a  six-shooter,  and  the 
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deceased  said,  "Deti't  shoot  me.  Doc.,"  and 
walked  towards  him.  The  defendant 'struck 
the  deceased  with  the  six-shooter,  and  de- 
ceased picked  up  the  shotgun,  end  witness 
knocked  It  out  of  Ms  hands  on  the  floor. 
Donagh^  said,  "Jim,  you  are  going  to  get 
shot;"  and  witness  got  from  between  them. 
The  defendant  and  the  deceased  were  then 
scuffling  over  the  six-shooter;  the  deceased, 
holding  the  mozzl^  shored  the  defendant 
down,  and  the  gun  went  off.  The  deceased 
let  go  of  the  idstol  and  grabbed  the  shotgun, 
holding  the  muzzle  towards  the  defendant 
The  defendant  then  fired  again,  and  the  de- 
ceased said,  "You  have  killed  me,"  and  laid 
down  and  died  In  a  few  minutes.  The  de- 
ceased was  unarmed.  He  further  testified 
that  tbe  -diseeased  had  not  made  any  move  to 
do  the  defendant  any  harm  at  any  time  be- 
fore the  defendant  drew  the  pistol. 

Julian  Donagtiey  testlfled  that  he  was  sit- 
ting ia  the  office  when  Jim  Story  and  the 
deceased  came  in,  and  fate  testimony  was  in 
substance  tbe  same  as  tliat  of  witness  Jim 
Story. 

Nate  Smith,  Bbb  Ashford,  and  Ira  Single- 
ton testlfled  that  they  were  in  the  defend- 
ant's office  a  short  time  before  the  killing, 
and  Ashford  picked  the  shotgun  from  the 
table,  and  the  defendant  said  "not  to  be 
monkeying  with  It,"  and  took  the  gun 
from  hUn,  and  broke  it,  and  a  shell  fell 
out  on  the  floor.  The  d^endant  picked  tb» 
shell  op,  and  put  it  in  fais  pocket,  and  breech- 
ed the  gun ;  that  they  wen  drinking  whia* 
ky,  and  the  defendant  ordered  them  oat  of 
bis  office,  and  pushed  Nate  Smith  down  the 
stairs ;  that  they  went  into  a  pool  hall,  and 
told  the  deceased  about  the  trouble,  and  he 
aald,  "Take  a  fool's  advice,  and  stay  away 
from  iq>  there." 

J.  B.  Boblnson  testlfled  that  he  was  In 
Dr.  Means'  drug  store  right  under  the  de- 
fendant's office,  and '  heard  the  staots,  and 
walked  oat  and  started  up  the  stairs,  and 
was  about  two-tblrda  of  the  way  up  when  the 
defendant  said,  "'Hold  on  there;  don't  come 
up  here.*  I  sadd,  TUs  is  Banks  Boblnson  ;* 
and  he  said,  'All  right.  Banks.*,  He  was 
standing  in  the  door  with  the  shotgun  and  a 
pistol  In  his  bands.  I  looked  aroond  and  saw 
Mr.  Gray  laying  there,  and  I  said,  'Doctor, 
how  come  tfate?'  and  he  said,  *I  cannot  tell 
you;  it  was  done  so  quick  that  I  do  not  know 
how  it  was  done;  I  never  was  so  sorry  over 
anything  in  my  life  as  this.'  I  said,  'Doctor, 
did  you  kill  him  with  bird  shot?'  and  be 
said.  'No,  Banks,  I  killed  him  with  buck- 
shot' As  I  said  this,  he  anbreeched  the 
shotgun  and  put  in  a  couple,  of  shells.  He 
asked  me  to  look  over  the  room,  and  see  if 
I  could  flnd  any  shells.  I  looked,  and  found 
one,  a  No.  10,  loaded  with  buckshot." 

On  behalf  of  the  defendant  Sam  Weems 
and  Jim  Crawford  testified  that  they  heard 
the  deceased  remark  to  some  one,  "I  will 
go  up  and  see  it  be  will  kick  me  out  that 


REPORTER  (Ok). 

way,*'  and  a  few  minutes  afterwards  thej- 
heard  the  shootlhg. 

Dr.  John  B.  Jones  testified :  That  be  offir- 
ed  with  Dr.  Steward,  the  defendant;  that 
the  deceased,  with  Jim  Story,  walked  in  and 
said,  "You  all  seem  to  be  having  a  Jabflee 
up  here,*'  and  Julian  Donaghey  said.  "No. 
we  are  not  having  a  •jubilee ;  bat  I  think  a 
fellow  fell  down  the  stairs  and  cut  his  bands 
on  a  whisky  Mttle;"  and  the  deceased  said, 
"You  need  not  tell  me  that  is  all  there  was 
to  it  because  I  know  there  was  something 
else  to  it;"  and  the  defendant  said,  "I  do 
not  know  that  It  makes  any  difference  to  any 
one  whether  there  to  anything  to  it;  we 
have  to  protect  our  office  against  any  sncb 
crowd  as  that;  we  are  not  going  to  faave 
any  drunken  crowd  around  bere."  Tbat  the 
deceased  then  advanced  forward,  and  re- 
marked, "  *Yoa  old  son  of  bitch,  what  Is  the 
matterf  and  everything  started  golcker  than 
yoa  could  hardly  say."  The  deceased  grab- 
bed the  shotgun,  and  Jim  Story  grabt>ed  Urn 
by  the  arm,  and  the  gun  fell  on  the  floor. 
Witness  grabbed  the  defendant  and  fW  on 
the  floor,  and  the  defendant  fell  over  him. 
That  he  heard  two  sbots,  and  as  he  looked 
the  deceased  was  holding  the  shotgun  in  tbe 
defendant's  face.  The  deceased  dropped  tbe 
gun,  and  graUt>ed  his  stomacli,  and  said,  "He 
has  killed  me." 

Tom  Smltb  testlfled  that  tbe  defendant 
had  a  commission  under  bim  as  a  d«paty 
sheriff. 

The  defendant  did  not  testify. 

On  rebuttal  several  witnesses  testlfled  fliat 
tbe  deceased  had  a  good  reputation  as  be- 
ing a  peaceable,  law-abiding  citizen.  It  was 
the  theory  of  tbe  state  that  the  homicide 
was  deliberate  and  maliclons.  llie  defsDse 
was  Jastiflable  homicide  in  self-defen^b  The 
view  we  are  constrained  to  take  of  this 
case  renders  it  unnecessary  to  pass  apm 
tlie  questions  raised  by  tbe  ass^ment  of 
errors,  except  tbe  one  that  tbe  verdict  is 
contrary  to  tbe  evidence.  Under  tbe  evi- 
dence in  thto  case  as  to  whether  or  not 
the  killing  was  in  necessary  self-deffense 
was  a  qnesUon  of  foct  for  tbe  Jnry.  The 
right  of  tbe  defendant  to  use  sufficient  force 
to  eject  the  deceased  from  bia  office  did 
not  In  Itself  Jnstlfy  bis  assault  by  a  deadly 
weapon.  If  after  remonstrance  an  invasion 
of  the  premises  of  another  presumably  for 
the  purpose  of  assault  cannot  otherwise  be 
prevented.  It  may  be  Justifiable  homicide  to 
kill  the  person  so  forcibly  invading.  Our 
Code  provides  (section  2290),  In  so  f&r  as  ap- 
plicable, as  follows:  "When  resisting  any 
attempt  to  murder  such  person,  or  to  com- 
mit any  felony  upon  him  or  her,  or  upon  or 
in  any  dwelling  house  in  which  such  per- 
son Is ;  or,  when  committed  in  the  lawful 
defense  of  such  person,  •  •  •  vrben 
there  is  a  reasonable  ground  to  a(4>rdiaid 
a  design  to  commit  a  felony,  or  to  do  some 
great  personal  injar^,  and  lmmtn«it  daaier 
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of  audi  design  being  accomplished."  If  a 
man,  though  In  no  apparoit  danger,  kills 
another  thrcngb  tear,  nndue  alarm,  or  cow- 
ardice, under  the  belief  honestly  entertained 
that  great  personal  Injury  la  about  to  be 
inflicted  upon  him.  It  cannot  be  claimed  that 
under  sach  drcnmstances  be  would  be  justl- 
fled  In  BO  doing,  because  the  belief  would  be 
an  unreasonable  one,  and  not  justified  by 
the  drcnmstances  in  which  be  was  placed. 
The  rl^t  of  self-defense  is  founded  on  the 
Tftw  of  necessity,  and  can  only  be  exerdfted 
when  the  slayer  is  acting  nndw  a  reason- 
able bell^  arising  from  the  circumstances 
of  the  case,  as  they  appear  to  him,  that  his 
life  is  in  imminent  danger,  or  that  he  is  In 
danger  of  great  personal  Injury,  from  some 
oTert  act  of  his  assailant,  and  that  the  dan- 
ger was  BO  urgent  and  Imminent  at  the  time 
of  the  killing  that  It  was  necessary  for  him 
to  take  life  to  protect  bis  own.  The  reason- 
ableness of  the  defendant's  belief  must  be 
determined  from  his  standpoint,  but  It  is 
a  question  for  the  jury  as  to  whether  he  had 
fluffldent  grounds  upon  which  to  base  such 
belief.  And  if  there  is  a  conflict  in  the  evi- 
dence, or  different  Inferences  may  be  drawn 
therefrom.  It  Is  the  province  of  the  jury  to 
wel^  ttie  evidence  and  determine  the  facts. 
It  Is  no  more  the  province  of  the  appellate 
court  than  of  the  trial  court  to  determine 
controverted  questions  of  fact  arising  upon 
conflicting  evidence. 

The  instmctlons  of  the  court  fully  and 
flalrly  covered  the  law  of  justifiable  homicide 
in  self-defense.  The  court,  however,  for 
some  reason  not  apparent  from  the  record 
smbmitted  to  the  jury  the  Issne  of  man- 
slaughter In  the  second  degree.  It  must 
be  admitted  tliat  the  evidence  in  the  case 
does  not  show,  or  tend  to  show,  any  of  the 
elements  or  ingredients  of  manslaughter  In 
the  second  degree,  even  assuming  the  facts 
to  be  as  claimed  by  the  defendant,  and  as 
aho^  by  the  evidence  offered  on  his  be- 
lialf.  Obviously,  when  the  homicide  is  ad- 
mitted, and  justification  in  self-defense  Is 
relied  upon  as  a  defense,  there  can  be  no 
element  of  manslaughter  In  the  second  de- 
gree^ even  where  the  defendant  does  not  tes- 
tify as  in  this  case.  Our  procedure  criminal 
provides  that  the  jury  may  find  the  defend- 
ant gmity  of  any  ofTense,  the  commission  of 
wlilch  is  necessarily  included  In  that  with 
which  he  is  charged  In  the  indictment  or 
information,  and  **when  it  appears  that  a  de- 
fendant has  committed  a  public  offense,  and 
there  Is  reasonable  ground  or  doubt  in  which 
of  two  or  more  degrees  he  is  guilty,  he  can 
be  convicted  of  the  lowest  of  such  degree 
only."  Section  6829  and  section  6875.  The 
law  makes  it,  however,  the  duty  of  the  court 
In  charging  the  Jury,  where  there  Is  no  evi- 
dence tending  to  prove  the  commission  of 
an  dloue  wUcb  is  necessarily  included  in 
the  offense  dinrged,  to  refuse  to  instruct  on 


such  Induded  offense  or  lower  degree  of  the 
offense  charged  In  the  Indictment  or  Infor- 
mation, and  It  is  the  settled  rule  of  dedslon 
in  this  state  that  it  Is  the  duty  of  the  trial 
conrt  to  say  in  a  homicide  case,  as  a  mat- 
ter of  law,  whether  there  is  any  evidence 
that  would  tend  to  reduce  the  degree  of  the 
offense  to  manslaughter  in  the  second  de- 
gree. Cannon  v.  Territory,  1  OkL  Cr.  600, 
9&  Pac.  622.  Says  Mr.  Wharton:  "The  prov- 
ince of  the  court  on  an  Issue  as  to  the 
degree  of  a  homidde  is  to  guide  and  direct 
the  Jury,  and  ke^  them  within  proper 
bounds.  It  is  its  duty  to  determine  whether 
competent  evidence  bas  been  introduced, 
which,  11  believed  by  the  jury,  would  fur- 
nish the  elements  or  ingredlenta  of  any  par- 
ticular grade  of  homicide."  Wharton  on 
Homidde  (3d  £d.)  p.  241. 

There  seems  to  be  a  growing  laxity  in  the 
observance  of  the  rule  which  requires  trial 
courts  to  confine  the  Instructions  to  the  in- 
duded offenses  or  lesser  degrees  which  the 
evidence  tends  to  prove.  While  this  court 
has  not  been  called  upon  to  construe  our 
singular  constitutional  provision'  (article  2, 
S  21),  "nor  shal}  any  person,  after  having 
been  once  acquitted  by  a  jury,  be  again  put 
in  jeopardy  of  life  or  liberty  for  that  of 
which 'he  has  been  acquitted,"  trial  courts 
should  not  be  unmindful  ot  the  fact  that  it 
is  a  matter  of  grave  doubt  whether  a  de- 
fendant after  having  been  acquitted  of  the 
higher  offense  and  convicted  of  an  Includ- 
ed lower  or  inferior  one  may  again  after 
having  secured  a  new  trial  be  placed  upon 
trial  for  the  higher  offense  charged  In  the 
indictment  or  information. 

[2]  In  this  case  the  instructions  Bubmlt<- 
ting  the  .issue  of  manslaughter  in  the  sec- 
ond degree  were  not  excited  to  by  Che 
defwdaut,  and  errors  can  be  made  avail- 
able on  appeal  only  by  exceptions  duly  tak- 
en on  the  triaL 

[1]  If  the  jury  In  mercy  or  sympathy  for 
the  defendant  or  by  a  mistaken  view  of  the 
law  or  the  facts  finds  the  defendant  guilty 
of  manslaughter  in  the  second  degree.  In  a 
case  where  the  law  and  the  taxis  make  the 
crime  murder  or  manslausbter  In  the  first 
degree.  It  Is  an  error  In  favor  of  the  de- 
fendant of  wbidx  the  law  will  not  take  cog- 
nizance and  of  which  the  defendant  cannot 
complain.  Where  the  Issue  has  been  sub- 
mitted, the  jury  have  the  undoubted  power 
to  fix  the  crime  in  the  lowest  degree  when 
It  on^t  under  the  law  and  the  evidence  to 
be  fixed  in  a  higher  degree.  We  have  giv- 
en a  careful  consideration  to  this  case,  and 
we  do  not  find  that  any  Injustice  haa  bew 
done  the  defendant 

The  judgment  of  the  district  court  of  Pon- 
totoc cotmty  is  therefore  affirmed. 

ABMSTROMG,  P.       and  WVBMAJS, 
cmcur. 
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BROOKS  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
May  3,  1913.) 

fSyUabut  by  the  Court.) 

Bi^  (S  (S2*) — SUFFICIENCTT  OF  EVIDENCE. 

In  a  prosecution  for  statutory  rape,  the 
evidence  is  Arid  to  rapport  the  verdict  and  that 
no  reversible  error  was  committed  on  the  trial. 

TEA.  Note.— For  other  cases,  see  Bape,  Cent. 
Dig.  II  71-74,  76;  Dee.  Dig.  |  62.*] 

Appeal  from  District  Court,  Le  Flore  Coun- 
ty; W.  H.  Brown,  Jndge. 

Everett  Brooks  was  convicted  of  statutory 
rape,  and  he  appeals.  Amrmed. 

Tom  W.  Neal.  of  Poteau,  for  plaintiff  In 
error.   The  Attorney  Oeneral,  for  the  State. 

DOTI/E,  J.  Flalntitr  In  error,  Everett 
Brooks,  was  convicted  of  the  crime  of  stat- 
utory rape  committed  on  Maud  Alton,  an 
unmarried  female  over  the  age  of  16  years 
and  under  the  age  of  18  and  of  previous 
chaste  and  virtuous  character,  on  or  about 
June  16,  1910,  and  in  accordance  with  the 
verdict  of  the  Jury  was  sentenced  to  serve 
a  term  of  five  years'  imprisonment  in  the 
penitentiary.  The  judgment  and  sentence 
was  entered  November  18,  1911.  To  reverse 
the  Judgment^  an  appeal  by  case-mate  was 
perfected. 

Briefly  stated,  the  salient  facts  are  as 
follows:  Maud  Alton's  testimony  is  in  part 
In  the  words  as  follows:  "He  began  going 
with  me  in  the  spring  after  my  mother  died 
In  the  winter.  He  always  seemed  to  be  a 
very  nice  young  man  until  along  about  De- 
cember, 1909,  and  then  he  began  to  make  In- 
decent proposals  to  me,  and  I  refused  him 
and  asked  blm  if  I  got  In  a  bad  condition 
what  would  he  do.  He  said  he  would  go  to 
Potean  and  get  the  license  and  come  back 
and  have  the  ceremony.  I  never  did  give  up 
and  he  always  bad  such  talks  until  in  April, 
1910,  and  then  he  began  trying  ta  have  in- 
tercourse with  me  and  never  did  succeed  un- 
til along  In  June,  and  then  he  did  have  in- 
tercourse with  me  off  and  on  until  along  In 
November,  and  I  had  never  had  anything 
to  do  with  any  other  young  man  that  way, 
and  In  November  I  got  In  a  bad  condition 
and  I  told  him  and  he  proposed  for  me  to 
go  to  my  uncle's  in  Tennessee  and  get  shut 
of  it,  and  no  one  here  would  know  anything 
about  it,  and  I  refused  to  go.** 

Joe  Brooks  testified  that  the  defendant  said 
to  him:  "That  Maud  Alton  was  in  a  bad  fix 
and  that  she  was  going  to  Tennessee,  and  that 
she  would  get  shut  of  the  trouble  there  and 
that  he  would  bear  her  expenses;  that  she 
says  it  is  mine  but  'I'll  be  damned  if  I  will 
ever  own  it,'  bat  that  be  had  had  Interconrsn 
with  her." 

Mrs.  Tina  Brooks  testified  tbat  she  heard 
the  defendant  say  that  he  bad  had  inter- 


course with  Maud  Alttm  and  he  bellered  that 
she  was  going  to  lay  it  on  Um,  and  be  in- 
tended going  to  the  doctiHm  and  get  aome- 
thing  to  make  her  miscarry. 

Will  Haggard  testified  that  the  defendant 
told  him  of  having  had  Interararae  ^tta 
Maud  Alton. 

Llge  Alton  testified  that  Maud  Alton  la  his 
daughter ;  that  she  was  17  years  of  age  ManSi 
24,  1910;  that  hla  wife  died  In  190B  and  his 
dau^ter  Mand  kept  house  on  his  farm  fm 
his  family  eonalatlng  of  her  and  a  younger 
sister  and  brother;  that  the  defendant  for 
several  years  had  been  calling  on  his  daugh- 
ter, and  they  had  been  going  to  church,  pray- 
er meetings,  and  entertainments  together. 

Six  or  seven  wltnesaea  testifled  to  tbe  ikre- 
vious  chaste  and  vlrtnons  character  of  tbe 
prosecutrix. 

On  behalf  of  the  defmae  some  testtmony 
was  oftered  tending  to  show  that  prosecatrlx 
was  not  of  previous  chaste  and  virtuous  diar- 
acter.  The  defendant  did  not  testify  on  bis 
own  behalf. 

The  petition  In  error  contains  many  assign* 
ments.  The  principal  grounds  relied  upon  for 
a  reversal  are  baaed  upon  ttie  rulings  of  Hie 
court  <»i  the  admls^n  of  testimony  and  re- 
quested instructions  refused  to  be  given  by 
tbe  court 

We  have  carefully  examined  the  record 
and  the  rulings  oouvlalned  of  and  can  find 
no  injustice  done  the  defendant  upon  tbe 
trial  by  the  rollngs  upon  the  admission  of 
evidence  or  the  instructions  of  the  court. 
The  alleged  errors  do  not  seem  to  us  to  merit 
special  consideration.  The  trial  was  in  every 
respect  a  fair  one,  and,  couslderlng  that  want 
of  prevlons  chaste  and  virtuous  character, 
the  only  defense  relied  upon,  was  but  feebly 
supported  by  the  evidence,  we  think  the  only 
mistake  apparent  from  the  record  was  made 
by  the  jury  in  assessing  the  minimum  pun- 
ishment  prescribed  by  the  law.  A  case  sel- 
dom appears  in  criminal  annate  showing  more 
depravity  In  the  defendant  or  a  greater  ontK 
rage  to  common  decency  and  public  mtwala. 

A  miscreant  who  would  entice  an  unso- 
phisticated motherless  girl  to  submit  to  his 
lust  by  pretense  of  love  and  promise  of  mar- 
riage, and  after  his  victim's  hope,  happiness, 
and  life  have  been  essentially  destroyed  final- 
ly adds  infamy  to  his  Iniquity  by  attempting 
to  destroy  any  vestige  of  character  his  vic- 
tim may  possess  by  denouncing  her  before  the 
world  as  a  wanton.  Is  deserving  full  measure 
tbe  punishment  prescribed.  It  Is  appar^ 
from  the  record  that  justice,  though  some- 
what lame,  has  been  long  due.  but  the  day 
of  the  defendant's  atonement  Is  at  hand. 

Tbe  Judgment  is  affirmed.  Mandate  fortb- 
with. 

ARMSTBONO.  P.  J.,  and  FUBHAN,  J., 

concur. 
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tiHBA  T.  BTATB. 
(GzliiJiial  GoDrt  of  Appeals  of  OUahonuu 

April  10,  am.) 

fSyUobM  by  Court.) 

1.  Labcknt  (B  27*)— Pirsonb  Ijabm— Peih- 
ctpal  amd  accbssobt. 

The  law  of  Oklahoma  (Comp.  Laws  1000, 
S  2045,  Penal  Code,  and  section  6715,  Pro- 
cedure Criminal)  aboliahea  the  distinction  be- 
tween accesBoriea  before  the  fact  and  prin- 
cipala,  and  provkleB  that  all  penoDS  concerned 
In  the  commisaion  of  a  crime,  whether  thej  di- 
rectly commit  the  act  constituting  the  offense, 
or  aid  and  abet  in  ita  commiasioD,  though  not 
present,  are  principals,  and  must  be  charged, 
tried,  aod  pni^bed  as  anch.  And  alao  that  no 
other  facts  need  be  alleged  in  any  indictment 
or  information  against  such  an  accessory  than 
are  required  in  an  indictment  or  information 
against  a  principal. 

[Ed.  Note.— For  other  cases,  see  iMKsnjf 
Gent  Dig.  H  S5-67;  Dec.  Dig.  |  27.*] 

2.  Cbiminal  Law  <|  lUO*)— TEariuonT  of 
ACCOMPUCE— Peobativb  Bffeci. 

When  a  defendant  Is  convicted  on  accom- 
pHce  testimony,  and  the  eridence  is  clear  and 
direct,  this  court  will  not  reverse  the  judg- 
ment of  the  lower  court,  onleas  it  is  able  to 
Bay  that  the  record  does  not  contain  any  evi- 
dence, indepmdent  of  the  testimony  of  the  ac- 
complice,  which  tends  to  connect  ^«  defendant 
with  the  commlsdon  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  8074^3083;  Dee.  Dig.  I 
115©.*] 

3.  Largest  (|  6S*)  ~  SmmcacHcr  of  Bti- 

DBHCK. 

In  a  proseentlon  tor  larceny  of  live  stock, 
the  evidence  is  ieU  to  support  Uie  verdict  and 
that  no  reversible  error  was  committed  on  the 
trial. 

[Ed.  Note. — For  other  cases,  aee  Larceny, 
Cent  Dig.  II 162, 164. 166, 167-16&:  Dec  Dig. 
1  56.*] 

Appeal  from  District  Gonrt,  Okfnskee 
County;  John  Cnrnthers,  Jndge. 

Walter  Rhea  was  convicted  of  cattle  steal- 
iDC,  and  be  appeals.  Affirmed.- 

G.  T.  HnddlestOD,  of  Okemah,  and  Stewart 
Cmce  &  dlbert,  of  Oklahoma  City,  for 
plaintiff  In  error.  Chas.  "West  Atty.  Gen., 
Smith  G.  Matsott,  Asst.  Attr.  Gen.,  and  H.  A. 
King,  Spec  Asst  Atty.  Oen.,  for  th«  State. 

DOYLE,  J.  Plaintiff  In  error,  Waltesr 
Bbea,  was  convicted  of  the  crime  of  larceny 
of  live  stock,  and  was  In  accordance  with  the 
verdict  of  the  Jnry  sentenced  to  a  term  of 
Ave  years  In  the  penitentiary.  The  Informa- 
tion charged  the  stealing  of  three  steers 
from  the  owner,  J.  8.  Hazelwood.  The  judg- 
ZDeot  and  sentence  mu  entered  Hay  13, 1911. 
From  the  judgment  an  appeal  by  case-made 
was  perfected. 

The  petition  sets  forth  various  assign- 
ments of  error;  the  only  one  presented  In  the 
brief  Is  that  "the  verdict  of  the  jury  Is  not 
supported  by  snffldent  evidence,  and  the 
accomplice,  Bob  Mitchell,  is  not  corroborated 
by  any  sufficient  evidence  to  sustain  a  eon- 
Ttetton." 

[3]  The  evidence  discloses  the  fftcts  In  the 


case  to  be  snbstantlally  as  follows:  The  de- 
foidant  bad  hired  Bob  Mitchell  and  Robey 
Lovell  to  steal  cattle;  th^  would  butcher 
them  on  bis  place  and  sell  the  be^  through 
the  coantry,  and  the  proceeds  were  to  be 
divided  eqnaHy,  one-third  eacta.  On  the 
momlos  of  October  18,  1010,  the  defendant, 
before  leaving  borne  to  go  to  a  dfcns  at 
Weleetka,  said  to  his  employ^  that  "be  was 
about  out  of  beef  staff  and  wanted  sane 
brought  back."  Bob  Mitchell  went  to  We- 
leetka witb  the  defendant  that  ^aj,  and 
about  three  miles  before  tbey  got  to  We- 
leetka ttie  defendant  showed  BUttAeU  some 
cattle,  and  told  him  to  get  those  on  the  way 
ba^  Late  In  the  aftenuKm  bi  Weleetka  on 
the  same  day  the  defeadai^  told  Rob^  Lor- 
eU  and  Mitchell  to  get  the  cattle  on  their 
way  home  that  night,  after  the  drcos,  and 
told  them  to  meet  bis  brother  Rex  Rhea  on 
Sand  Mountain.  About  midnight  that  night 
these  three  met  on  Sand  Mountain  and  vrant 
weetabout  half  a  mile  to  get  the  cattle  the  de- 
fendant pelted  out  to  MltchelL  They  drove 
four  head  out,  and  after  going  about  a  half 
a  mile  three  head  got  away.  Then  Rex  Rhea 
went  Into  J.  S.  Hazelwood's  pasttire  and 
drove  out  three  steers,  and  they  together 
drove  them  to  the  defendant's  place,  and  put 
than  In  his  pasture,  where  be  had  told  them 
that  afternoon  to  put  them.  The  d^endant 
returned  the  next  morning  and  asked  Bob 
Mitchell  If  he  got  any  cattle,  and  was  told 
he  had,  and  he  asked,  "What  onesr*  and  was 
told,  and  he  said,  'That  is  all  right"  The 
next  day  the  defendant  had  Mitchell  and 
Lovell  kill  one  that  was  branded.  The  next 
night  they  killed  another  of  Hazelwood's 
steers,  and  took  the  hide  together  with  the 
Qrst  hide,  and  carried  them  to  the  hog  pen, 
and  the  defendant  poured  coal  oil  on  them 
and  they  burned  them.  On  the  Sunday  fol- 
lowing the  defendant  heard  Hazelwood  was 
hunting  his  cattle,  and  he  sent  Mitchell  and 
Rex  Rhea  to  tie  the  remaining  steer  In  the 
timber  in  the  river  bottom,  and  that  night 
the  defendant  had  his  employ^  take  the 
steer  to  his  east  pasture.  A  few  days  after- 
wards Hazelwood  was  at  the  defendant's 
place.  The  defendant  denied  to  Hazelwood 
of  knowing  anything  about  his  cattle,  and 
said  the  beef  that  Lovell  was  Belling  was 
sold  by  him  to  Lovell,  and  that  he  did  not 
know  what  had  become  of  the  bides.  The 
defendant  then  paid  Bob  Mitchell  $31  and 
told  bim  to  leave  the  country.  Hazelwood 
fotmd  the  steer  that  bad  not  been  killed  in 
the  defendant's  east  pasture. 

Several  witnesses  testified  to  seeing  three 
men  driving  four  bead  of  cattle  along  the 
road  from  Hazelwood's  pasture  towards  the 
defendant's  bouse  that  night,  and  that  Robey 
Lovell  was  peddling  beef  through  the  coun- 
try about  that  time.  The  heads  of  the  two 
steers  that  bad  been  butchered  were  found 
on  the  defendant's  place. 
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learned  counsel  for  the  defradant  con- 
tend that  tbe  testimony  shows  beyond  ques- 
tion that  the  larceny  of  the  cattle  that  the 
defoidant  bad  adTfsed  was  complete  before 
It  ever  entered  the  minds  of  ai^  of  the  thiev- 
es to  steal  Haselwood's  cattle,  and  that  the 
defendant-had  no  knowledge  of  the  fact  that 
Mitchell,  Lorell,  and  Bex  Bhea  intended  to 
steal  Hazdwood's  cattle,  and  that  the  testl- 
m<my  only  tends  Va  show  that  the  d^endant 
was  guilty  of  rec^rlng  stolen  property  know- 
ing the  same  to  have  been  stolen.  We  do 
not  think  tfata  contention  1b  wril  founded. 

[1]  At  common  ^w  an  accesswy  before 
the  taet  Is  one  who  being  abs^t  at  the  time 
of  the  commlsdtm  of  the  crime  doth  yet  pro- 
cure,  counsel,  or  command  another  to  com- 
mit a  crime.  "It  la  likewise  the  rule  that  be 
who  In  any  wise  commands  or  counaeliB 
anothw  to  commit  an  unlawful  act  is  acees- 
Bory  to  all  that  ensues  upon  that  unlawful 
act;  but  Is  not  accessory  to  any  act  distinct 
frmn  the  other."  EOactotoue,  86,  1  Hale  P. 
a  «17.  It  la  the  law  of  this  state  that: 
"All  persons  concerned  In  the  ctHnmlsslon  of 
crime,  whether  It  be  ftitmy  or  misdemeanor, 
and  whether  thetr  directly  commit  the  act 
constttutliv  the  oflowe,  or  aid  and  abet  In 
its  commission,  though  not  present,  are  prin- 
cipals." Penal  Code,  1  204S.  And  section 
6715,  Prooedore  Criminal,  proTides:  "The  dis- 
tinction between  an  accessory  before  the  fact 
and  a  principal,  and  between  iwindpala  in  the 
first  and  second  dea%e,  In  cases  of  felony,  is 
alnt^ted,  and  all  persons  concerned  in  the 
commission  of  a  felony,  whether  they  di- 
rectly coDUDlt  the  act  constituting  the  of- 
fense, or  aid  and  abet  In  its  commission, 
thou^  not  present,  must  hereafter  be  in- 
dicted, tried,  and  punished  as  principals 
and  no  additional  facts  need  be  all^:ed  In 
any  Indictment  against  smdi  an  accessory 
than  are  required  in  on  indiefment  against 
hU  principal."  We  think  that  the  CTldence 
on  behalf  of  the  prosecntl(m  not  only  shows 
that  the  dtfendant  and  hia  employ^  con- 
Bidred  to  steal  cattle  and  that  the  taking  of 
the  cattle  in  question  was  in  pursuance  of 
this  common  dedgn,  and  that  the  act  of  the 
defmdant  in  pointing  out  the  cattle  first 
stolen  on  the  night  in  question  was  merely 
incidental  to  the  common  design,  but  that 
he  assisted  In  ooncealing  and  disposing  of 
the  property  stolen,  while  the  original  as- 
portation waB  in  progress.  Larceny  lias  been 
held  to  be  a  continuing  offmse,  and  when 
there  Is  one  continuing  transaction,  though 
th^  may  be  sCTeral  distinct  asportations 
in  law,  yet  all  who  concur  are  guilty,  though 
th^  were  not  privy  to  the  first  or  inter- 
mediate act  Brown  v.  State,  7  Okl.  Cr.  678, 
126  Pac.  263.  In  Pearce  v.  Territory,  11 
Okl.  438,  68  Pac  504,  it  is  held:  "That  the 
defendant  was  a  principal  In  the  commis- 
sion of  the  larceny,  although  the  agreement 
or  arrangement  was  entered  Into  In  another 
county  and  the  defendant  was  not  present 
ft  the  time  the  stolm  property  was  taken 


REPOBa^BB  (OkL 

from  the  owner  thereof;  and  further  held 
that  the  district  court  of  the  county  in  wlilch 
the  prop«ty  vraa  stolen  had  Jurisdiction  to 
indict  and  try  the  defendant  as  luincipal  in 
the  commission  of  said  offense."  Tbe  opln- 
hm  of  Mr.  Justice  Halner  in  that  caae  ^e- 
s^ts  an  elaborate  discussion  of  the  qoeatian 
under  consldemtion,  and  the  doctrine  therein 
announced  on  an  appeal  to  the  United  States 
Circuit  Court  of  Appeals  was  apiwoved. 
Pearce  v.  Territory  ci  Oklahoma,  118  Fed. 
426,  65  a  C.  A.  650:  McClallk  In  Us  Work 
on  Criminal  Law,  i  196,  says:  "Bverr  one 
connected  with  carrying  out  a  common  de- 
sign to  commit  a  criminal  act  is  conclnded 
and  bound  by  the  act  of  any  member  ct  the 
ctHnbinatlon  perpetrated  in  tbe  proBecntion 
of  the  common  design.  But  it  1b  not  neces- 
sary that  the  crime  committed  shall  bave 
been  originally  Intoided.  E^ch  la  aecoont- 
able  for  all  the  acts  of  the  otheiB  done  in 
carrying  out  ttie  common  purpose,  whether 
such  acts  were  orlghially  contemplated  or 
not,  tC  they  were  the  natoral  and  proximate 
result  of  carrying  out  such  purpose;  and  tht 
question  whether  or  not  the  result  is  the 
natural  and  probable  ^ect  of  the  wnmgfnl 
act  Intended  la  for  tlie  jury.*'  And  In  sec- 
tion 673  BayB:  *fro  be  a  principal  <me  must 
have  taken  the  property  or  assisted  tn  the 
taking,  and  all  persons  who  conns^  aid  and 
abet,  or  advise  are  equally  goflty  as  aooes* 
sorles  before  the  fact  with  those  who  actual- 
ly commit  the  ofCense.  One  who  fonns  or 
combines  in  the  general  plan  and  assists  in 
rec^ving  and  disposing  <rf  the  prc^erty  is  a 
principal,  though  not  present  at  the  taking." 

[2]  Tlie  credibility  of  witnesses  and  tlie 
w^ht  and  value  to  Ite  given  th^  testimony 
was  a  question  solely  for  Uie  Jury's  deta<- 
mlnatlon,  and  It  is  the  settled  rale  of  de- 
cision of  this  state  that.  If  thwe  Is  evidenee 
which  corrohorates  the  testlnwny  of  an  ac- 
complice and  conduces  to  connect  the  defend- 
ant with  the  commission  of  tbe  crim^  Its 
sufficiency  is  for  the  Jury  to  determine.  Mc- 
Gill  V.  States  6  Okl.  Or.  612,  120  Pac  297: 
Alderman'  v.  Tftrrttory,  1  Okl.  Or.  662,  9H 
Pac.  1026. 

The  dtfendant  took  the  stand  In  his  own 
behalf,  and  denied  any  knowledge  <tf  or  par- 
ttdpation  in  the  theft  of  Hax^wood'a  cattle, 
but  no  explanatifm  was  offered  of  the  in- 
criminating circumstances  surrounding  Uie 
larcoiy,  nor  his  possession  of  the  stolen 
cattle.  We  think  the  evldrace  discloses  s 
well-planned  conspira<7  to  steal  cattle,  and 
that  the  cattle  in  question  were  stolai  In 
pursuance  of  this  couqilracy,  and  that  the 
evidence  Independent  of  the  accomplice's  tes- 
timony is  sufitelent  to  sustain  the  verdict  of 
the  Jury. 

There  being  no  error  in  the  record,  the 
judgment  of  the  district  court  of  Okfuskee 
county  is  affirmed. 

ABMSTB0N6,  P.  3^  and  FUBMAN,  J., 
concur. 
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MORRIS  T.  STATE. 

iCMmlnal  Court  of  Appeals  of  OfcUhoma. 
April  20,  1913.) 

•  fSyUob^  by  the  Court.) 

1.  Bapb  (S  13*)— "Rape  in  Sbcoitd  Deobeb" 

— ELI»«HT8  or  OfTKNSE. 

Aa  act  of  sexoal  intercoarae  accomplished 
with  a  female,  not  the  wife  of  the  perpetrator, 
imder  the  age  of  16  years  is  rape  in  the  second 
degree,  whether  snch  act  ia  accomplished  \>j 
toeana  of  force  or  with  consent. 

[Ed.  Note.— For  other  cases,  see  Bape,  Gent 
Dig.  i  12;  Dec.  Dig.  |  13.*] 

2.  Chiuinax.  Law  (|  369*)  —  Etzdxkce  of 
Otheb  Oectrses. 

The  general  mie  that  proof  of  other  of- 
fenaM  is  uadmlasible  nnlesa  a  part  of  the  res 
seatK  doei  not  apply  to  offensea  involving  aex* 
ual  intercourse;  and  evidence  of  other  acts  Is 
admissible  to  show  the  relation  and  familiarity 
of  the  parties,  and  as  tending  to  corroborate 
the  testimony  of  the  prosecatrix  as  to  Um  par- 
ticular act  relied  on  for  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  822-S24;  Dec.  Dig.  {  S69.«] 

3.  CBiiaNAL  Law  ($  369*)  —  Etidinck  or 
Otheb  OFraNSES. 

In  a  proaecatlon  for  statutory  rape  evi- 
dence is  admissible  of  sexaal  acts  between  the 
prosecntrlx  and  the  defendant  prior  to  and 
siUiseqDent  to  the  one  charged  and  relied  npon 
for  a  conviction,  as  indicating  contlnnouBness 
of  the  illicit  relation.  In  so  far  as  the  case  of 
CeeU  T.  Territory,  16  OU.  197,  82  Pae.  654,  8 
Ann.  Can.  457,  conflkta  herewith,  it  is  orer- 
raled. 

[Ed.  Note.— For  other  casen,  lee  Criminal 
law,  Cent  Dig.  ||  822-824;  Dec  Dig.  |  869.*] 

4.  Gbkuikal  Law  (fi  406,  413*)-^Ei;.r-SEBT< 
IRQ  Acts— Aduission  or  Evidence. 

A  defendant  cannot  introduce  evidence  of 
his  own  self-serving  acts  and  declarations  not 
coostitnting  a  part  of  the  res  geatn,  and  he  is 
not  boand  to  make  an  effort'to  show  that  some 
other  person  is  guilty  of  the  crime  for  which 
he  stands  chargM,  at  the  peril  of  furnishing 
by  his  failure  to  act  or  by  his  silence,  evideuce 
against  himself  whan  on  trial  upon  the  charge, 
and  the  admission  of  such  evulence  over  his 
objection,  constitutes  reverrible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  It  785,  894-917.  929-«27,  928- 
935:  Dec  Dig.  if  406,  413^*] 

5.  Cbemiraz,  Law  (|  1171*)— ABouiairT  or 

COUNSEI.. 

The  state,  in  a  criminal  prosecution,  does 
not  seek  a  conviction  unkss  the  evidence  shows 
gnilt  beyond  a  reasonable  doubt.  Nor  will  it 
permit  Its  prosecuting  officer  to  use  any  anfair 
means  in  the  trial,  or  illegal  argument  in  his 
address  to  the  jury,  to  the  prejudice  of  the  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ziuw,  Cent  Dig.  H  8126,  3127;  Dee.  Dig.  S 
X171.*l 

6.  Rape  (|  54*)— Bvidercb  or  PUMBOnrBtx 

— COBBOBOBATIOR— NBOESSITT. 

While  it  1«  the  law  that  a  conviction  for 
rape  may  be  sustained  upon  the  uncorroborat- 
ed evidence  of  the  prosecutrix,  it  is  neverthe- 
lesa  e()nally  well  settled  that,  when  such  evi- 
dence la  inherently  improbable  and  almost  In- 
credible, there  must  be  corroboration  by  other 
«Tidence  as  to  the  principal  facts  to  sustain  a 
conviction. 

CEd.  Note.— For  other  cases,  see  Rape,  Cent 
I>ig.  H  83,  84;  Dec  Dig.  f  54.*] 


Error  from  District  Court,  Greer  County; 
G.  A.  Brown,  Judge. 

R.  E.  -Ia  Morris  was  convicted  of  statntorr 
rape,  and  brings  error.  Rerersed. 

A.  R.  Garrett,  of  Granite,  for  plaintiff  In 
error.  Cbaa.  West,  Atty.  Gen.,  and  Smith  GL 
Matson,  Asat  Atty.  Gen.,  fbr  the  State. 

DOTLE,  J.  Plaintiff  In  error,-  hereinafter 
referred  to  aa  tlie  defendant,  waa.  In  tha 
district  conrt  of  Greer  county,  convicted  un- 
der an  information  filed  In  said  court  May 
9,  1910,  Oie  charging  part  of  which  is  as 
folloira:  "On  or  about  tbe  6tb  day  of  Jnne^ 
1909,  in  the  county  of  Greer,  state  of  Okla- 
homa, one  R.  B.  L.  Morris,  a  male  person, 
did  then  and  there  unlawfully  and  felonlouS' 
ly  have,  commit,  and  accomplish  an  act  of 
sexual  Intercourse  with  Lola  Morris,  a  fe- 
male  person,  and  did  then  and  there  carnal- 
ly know  and  ravish  the  said  Lola  Morrla; 
she  (the  said  Lola  Morris)  •  being  then  and 
there  under  the  age  of  16  yean  and  not  the 
wife  of  the  said  R.  E.  L.  Morris."  The 
Judgment  and  sentence  of  the  court  entered 
July  18,  1911,  was  that  he  serve  a  term  of 
50  years'  Imprisonment  To  reverse  the  Judg- 
ment an  appeal  by  case-made  was  perfected. 

The  facts  and  circnmstances  surrounding 
this  case,  as  disclosed  by  the  evidence,  are 
as  follows:  The  defendant,  when  20  years 
of  age,  married  a  widow  81  yearo  of  age; 
she  having  four  cblldrm  at  the  time.  They 
lived  together  In  Misstsslpirf,  where  they 
were  married,  for  about  eight  years,  and 
then  separated.  Three  children  were  born 
of  this  marriage.  About  one  year  after  the 
separation,  the  wife  moved  to  Texas  with 
the  children.  Between  three  and  four  years 
later,  after  some  correspondence  between 
the  defendant  and  hia  wife  regarding  their 
children,  he  went  to  Texas  and  with  their 
mother's  consent  took  his  two  oldest  daugh- 
ters to  Oklahoma  and  went  to  farming;  bis 
mother  keeping  house  for  him. 

The  conviction  was  had  upon  the  uncor- 
roborated te3tlmony  of  the  defendant's  oldest 
daughter,  Lola  Morris,  who  testifled,  in  sub- 
stance, that  she  and  her  next  younger  sister 
went  to  live  with  her  father  and  his  mother 
In  March,  1905,  near  Granite,  Okl.  That  In 
June,  19(Ki,  they  moved  to  Caddo  county  and 
lived  with  one  of  her  father's  brothers,  and 
while  there  she  and  her  sister  used  to  sleep 
on  a  pallet  on  the  floor  In  a  room  with  their 
grandmother,  and  there  her  father  had  sexu- 
al Intercourse  with  her  the  first  time  by 
coming  to  her  pallet.  That  at  that  time  she 
was  12  years  of  age.  That  he  repeated  the 
act  three  or  four  times  a  week  while  they 
were  at  his  brothers'.  That  in  a  short-time 
they  moved  to  another  place  in  Caddc  coun- 
ty and  lived  there  In  a  house  of  one  room 
for  about  a  year,  and  the  defendant  contin- 
ued to  have  Intercourse  with  her  every  night 
or  two  while  they  Uved  there.   That  they 
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tben  moved  ba<A:  to  Oreer  connty,  and  in 
1909  they  lired  near  Reed.  That  tbe  de- 
fendant conttaraed  to  have  Interconrae  with 
ber  off  and  on  all  tbe  time  while  he  traa  at 
home.  That  here  th^  lived  In  a  two-room 
house;  the  defendant  and  Ms  mother  had 
beds  in  one  room,  and  she  and  her  aiater 
had  a  bed  on  the  floor  in  the  other  room, 
wtaere  tt  was  bis  bablt  to  come  and  have 
intercourse  with  ber.  That  on  Sunday  nigbt, 
June  6,  1909,  the  time  alleged  In  the  infor- 
mation, he  had  intercourse  with  her,  and  as 
tbe  result  she  became  pregnant  and  gave 
birth  to  a  child  March  2,  1910..  She  was 
then  asked  whether  or  not  tbe  defendant 
continued  to  have  sexual  Intawnrse  with 
her  after  the  act  on  the  first  Sunday  In 
June,  1909,  and  over  tbe  objection  of  the 
defendant  answered:  "A.  Well,  be  contin- 
ued on;  he  was  not  at  home  all  the  time, 
but  once  In  a  while  he  would  be  and  when 
be  was  there  It  was  every  night  or  two. 
He  was  gone  two  weeks  at  a  time,  but  never 
gone  over  two  weeks  at  a  time,  and  when 
be  was  tbere  It  was  every  night  that  he  had 
Intercourse  with  me  up  until  the  last  part 
of  August  or  the  first  of  September."  That 
ber  grandmother  and  sister  had  no  knowl- 
edge of  the  defendant's  Improper  relations 
with  her.  She  further  testified  that  along 
in  October  or  November  he  tried  In  various 
ways  to  cause  her  to  miscarry  and  gave  her 
medicine  to  cause  a  miscarriage,  and  that 
be  said  "he  didn't  want  any  one  to  know  that 
tt  was  him;"  and  "he  told  me  to  tell  that  It 
was  some  one  else;  that  I  didn't  know;"  and 
"he  told  me  to  tell  that  I  was  out  walking 
one  evening,  somewhere  about  dusk,  and 
that  a  man  passed  by  and  stopped  and  had 
Intercourse  with  me;"  and  "that  this  man 
came  two  or  three  nights  after  that  to  my 
bed  In  my  room."  That  she  told  this  story 
first  to  Mrs.  Meade  when  she  was  confined, 
and  afterwards  to  Mr.  Henry,  the  county  at- 
torney, and  to  Sheriff  Tittle.  And  also  told 
tbe  same  story  to  the  defendant's  attorneys, 
and  that  Lawyer  Morris  said  that,  if  her 
father  was  guilty,  be  would  not  defend  blm, 
and  she  told  him  her  father  was  not  guUty. 
That  after  ttw  mother  had  been  with  ber 
a  month  she  first  told  tbe  truth  by  making 
a  Btatonent  at  ber  uncle's,  her  mother's 
brother,  in  accordance  with  her  teatlmonjr. 
Slie  also  stated  that  lier  fttber  took  her 
and  lier  sister  to  Sunday  scliool  whenever 
be  was  at  home.  She  further  stated  that 
she  played  dominoes  with  a  boy  about  her 
own  age  while  she  was  herding  cows,  and 
tliat  tliere  was  a  water  bole  near  the  bouse 
and  tbe  neighbors'  boya  would  come  up  there 
to  water  their  horses,  and  sometimes  they 
would  come  to  tlie  well  and  to  the  house  for 
a  drink  when  ber  father  was  away  from 
borne.  Tliat  tbero  was  one  boy  that  wanted 
to  take  ber  boggy  riding  but  her  father  told 
her  she  could  not  go  and  he  would  not  allow 
her  to  keep  company  with  the  boys  <a  go 
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driving  with  tbran,  and  Bibe  said,  '*I  sness  I 
can  go  with  them  when  I  am  16;"  and  -be 
said,  <*I  will  see  abont  It;"  that  she  *tboii^t 
a  Tight  smart  of  a  boy  down  tliere,  bot  be 
was  not  exactly  a  lover;"  bis  name  was 
Will  Alexander.  That  abQ  went  back  to  Tex- 
as with  lier  mother  and  tbere  married  D. 
W.  Baldoek. 

Ethel  Tolllver.  a  balf-aister,  testified  tbat 
Lola  Morris  would  be  18  years  of  aee  Au- 
gust 1, 1911. 

Pauline  Morris  testified  tbat  she  was  U 
years  old  January  21,  1909,  and  liad  lived 
with  ber  sister,  father,  and  grandmother  fOr 
several  years.  She  was  then  asked  and  per^ 
mitted  to  answ^  over  tbe  defendant's  cb- 
Jectlon:  "IMd  your  tattta  ever  make  any  ef- 
fort to  find  out  who  was  tbe  father  of  that 
child,  as  far  as  yoa  know7  A.  No,  air." 

On  bdialf  of  the  defendant,  SbexUT  Tittle 
testified  that  be  beard  Mr.  Morris,  an  at- 
torney, aak  Lola  Morris  if  her  father  was 
the  fiither  of  the  child  and  she  answered 
tbat  he  was  not  That,  when  the  deffendant^s 
attorneys  insisted  that  she  tell  the  tratta  <tf 
the  matter,  "she  said  she  first  met  a  man  oat 
from  the  bouse  and  afterwards  he  had  beoi 
at  the  bonse."  That  at  the  time  of  this  trial 
the  defendant  Imd  been  in  bis  custody  In 
the  Jail  tor  ten  montha 

J.  W.  Morris,  a  brotiier  of  the  defendant 
testified  tbat  aftor  ber  confinemeitt  he  beard 
her  tell  tbe  def^dant's  mother  tbat  tbere 
were  three  persons  she  bad  Improper  rela- 
tions with ;  two  of  their  names  she  did  not 
know,  and  tbe  other  was  a  young  man  named 
"Knight,"  and  be  bad  left  the  country,  but 
she  did  not  know  who  was  tlie  father  of 
ber  <Aiid. 

Tbe  testimony  of  Mra  J.  W.  Mcnrris  was 
substantially  to  the  same  effect. 

Mrs.  Meade  testified  that  she  wajs  with  Lo- 
la Morris  during  ber  confinement  and  quee> 
tloned  ber  about  who  was  the  fiitfaer  of  tbe 
child  and  she  answered  tliat  she  did  not 
know, 

W.  B.  Meade  testified  that  In  1909  he  lived 
one-half  ndle  from  the  defendant ;  that  tbere 
was  a  locnst  grove  of  about  two  acres  near 
the  defendant's  bouse;  tbat  Mr.  Pressley 
farmed  the  land  around  tbe  house  and  bt 
had  two  sons,  one  grown,  the  other  about  16 
years  old;  tbat  be  frequently  saw  young 
men  go  to  tbe  defendant's  house  or  abont  tb« 
house- 
Several  character  witnesses  testified  tbat 
they  knew  the  reputation  of  B.  E.  U  Morris 
to  the  Beed  community  aa  to  being  a  moral 
man  and  that  bis  repntatlmi  was  good. 

The  defendant,  as  a  witness  on  his  own 
behalf,  testified  that  during  the  year  1909  he 
traveled  selling  medicine,  making  regular 
trips  of  from  one  to  XSiro  weeks;  that  his 
mother  kept  bouse  and  cared  for  his  two 
daughters,  Lola  and  Pauline ;  that  Ids  moth* 
er  was  aged  and  ber  health  was  poor,  and 
that  she  had  died  shortly  after  his  anett; 
tbat  bis  brother  Bev.  A.  M.  Morria  ttved  ft 
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near  neighbor.  He  AenleA  having  had  Im- 
proper relations  of  any  kind  at  any  time  or 
at  any  place  with  his  daughter  IJola,  and  tea- 
tlfled  directly  contrary  to  her  on  all  material 
points.  He  stated  that  she  told  him  Mack 
Alexander's  boy.  about  19  years  of  age,  often 
came  there  and  talked*  to  her;  that  Mr. 
Pressley  cnltlTated  the  place  be  lived  on  and 
he  bad  two  boys  nearly  grown;  that  Mr. 
Richardson  had  00  head  of  hogs  in  a  pasture 
there  that  summer  and  bis  two  sons  were 
there  every  day  be  was  at  home,  drawing 
water  from  the  well  for  the  hogs ;  that  Mr- 
Rogers,  a  neighbor,  bad  two  unmarried  boys 
at  home  that  were  often  about  his  place; 
and  that  Mr.  Depew  had  sons  that  were 
abont  grown,  and  that  Mr.  Hlggins  bad  a 
hired  man  working  on  the  crop  there.  That 
the  first  be  knew  of  the  trouble  bis  mother 
told  him  that  Lola's  monthly  periods  failed 
and  he  would  have  to  get  some  medicine  for 
ber,  so  he  obtained  some  Wine  of  Cardnl 
from  a  merchant  at  Reed,  and  his  mother  In- 
formed Mm  every  time  he  came  home  that 
it  did  not  have  the  proper  effect  That  aft- 
er using  three  bottles  his  mother  said  to 
him,  "I  am  afraid  that  your  daughter  is 
ruined."  When  he  found  out  the  condition 
that  she  was  in  be  asked  her  about  it  She 
claimed  that  she  did  not  know  anything  for 
some  time ;  finally  she  claimed  "that  she  had 
met  a  party  up  the  road,  and  later  on  some 
one  had  come  to  her  bed  when  she  was  sleep- 
ing in  the  doorway."  He  denied  advising  her 
to  procure  a  miscarriage ;  also  that  be  ad- 
vised her  to  make  any  statement  about  how 
she  got  that  way.  And  the  reason  that  he 
never  inquired  of  his  daughter  Pauline  abont 
the  matter  was,  "I  considered  it  too  delicate 
a  matter  to  talk  to  a  cblld  of  ber  age  upon 
any  such  subject"  That  Mr.  Pressley  and 
Mr.  Depew  were  the  originators  of  the  ru- 
mors against  him  and  went  about  trying  to 
get  some  one  to  make  an  affidavit  against 
him.  That,  "after  they  foiled  on  that,  then 
the;  put  up  a  correspondence  betwera  the 
mother  and  got  her  to  come  up  here  and 
make  the  affidavit  and  I  was  arrested  on  her 
Information,"  and  that  "Mr.  Preesley  and  Mr. 
Depew  had  disagreed  with  him  on  religious 
points  and  they  disliked  him  very  much." 

[1]  The  first  assignment  of  error  is  that 
the  court  erred  in  ovenuUnc  the  defendant's 
demurrer  to  the  Information.  We  think  the 
demurrer  was  properly  overruled. 

In  the  case  of  Myers  v.  State,  6  Okl.  Cr. 
389,  119  Pac.  136,  It  U  said:  "The  allega- 
tion, *rape,  ravish,  and  carnally  know,'  would 
be  fnlly  sustained  by  proof  of  carnal  Inter- 
conne  with  a  female  under  the  age  of  16 
years.  Whether  the  act  is  accomplished  by 
means  of  force  or  with  conseut  Is  immaterial. 
Therefore  this  clause  did  not  extend,  limit, 
or  modify  the  crime  charged,  and  might  have 
been  omitted.  However,  it  Is  not  InconsLst- 
eat,  and,  at  most  it  may  be  treated  as  mere 
xedondance.'*  TbB  informatloii  was  suffl- 
cient. 


[1,  S]  Certain  assignments  of  error  are  bas- 
ed upon  the  rulings  of  the  court  on  the  ad- 
mission of  testimony.  Now,  as  to  these  al- 
leged errors,  complaint  is  made  to  the  rul- 
ing of  the  court  admitting  evidence  of  acts 
of  sexual  intercourse  subsequent  to  the  one 
charged  in  the  information.  In  support  of 
this  contention  counsel  cites  the  case  of  Ce- 
cil V.  Territory,  16  Okl.  197,  82  Pac.  654,  8 
Ann.  Cas.  457,  and  quotes  from  the  opinion 
the  following  language:  "While,  as  above 
stated,  former  acts  of  sexual  Intercoorse 
may  be  considered  by  the  Jury  as  corroborat- 
ing evidence,  it  Is  Just  well  settled  that 
mdh  acts,  occurring  subsequent  to  the  one 
charged  and  relied  on  for  conviction,  cannot 
be  considered  by  the  Jury  as  corroborating 
evidence  or  for  any  other  purpose,  for  they 
have  no  such  tendency.  Such  evidence  would 
I  amount  simply  to  proving  sepax%te>  and  dis- 
tinct offenses  for  the  purpose  of  rendering 
it  more  probable  in  the  minds  of  the  Jury 
that  the  defendant  committed  the  crime 
charged  In  the  indlctm^t" 

The  question  is  one  upon  which  the  de- 
cisions are  in  conflict,  but  by  the  later  and 
better  authorities  the  question  is  well  settied 
In  favor  of  the  rule  that  In  this  class  of  cas- 
ies  evidence  of  acts  occurring  subsequent  to 
I  the  act  for  which  the  defendant  is  bdng 
!  tried  are  admissible,  although  such  sulne- 
quent  act  is  In  and  of  itself  a  crime. 

In  State  v."  Stone,  74  Kan.  189.  85  Pac. 
808,  a  prosecution  for  carnally  knowing  a 
I  female  under  the  age  of  18  years,  it  was 
I  held  that  the  admission  of  evidence  of  sub- 
sequent acts  of  Intercourse,  which  occurred 
I  as  late  as  16  months  after  the  acts  diarged 
In  the  information,  was  not  error.  The  rule 
I  announced  in  this  case  was  approved  by  the 
same  court  In  the  case  of  State  v.  Brown.  85 
Kan.  418,  116  Pac.  608.  Johnston,  G.  J.,  in 
delivering  the  opinion,  said:  "While  In  that 
case  the  subsequent  acts  were  somewhat  re- 
mote, there  were  circumstances  tending  to 
show  contlnuousness  of  illicit  relations.  In 
the  opinion  it  was  said:  'Subsequent  intima- 
cy does  illustrate  the  prior  dispositions  of 
individuals  of  opposite  sex  toward  each  oth- 
er, and  the  question  Is  how  far  derivable  in- 
ferences may  be  carried  backward.  Mani- 
festly this  is,  in  the  main,  a  question  of 
weight  and  not  of  relevancy.'  There  was  an 
effort  made  to  have  the  court  modify  the 
doctrine  of  State  v.  Stone  In  State  v.  Hlb- 
bard,  76  Kan.  376,  92  Pac.  304,  but  after  a 
reconsideration  of  the  question  and  the  au- 
thorities the  rule  admitting  evidence  of  acta 
of  sexual  intercourse  occurring  after  the  one 
upon  which  a  conviction  Is  sought  was  re- 
affirmed, and  it  was  held  that  the  doctrine 
was  sustained  *not  only  by  the  better  reason 
but  by  the  greater  weight  of  authority.' " 

In  the  case  of  Woodruff  v.  State,  72  Neb. 
815,  101  N.  W.  114,  it  is  said:  "The  fact,  If 
it  be  one,  that  the  evidence  tends  to  prove 
another  and  independent  crime  does  not  nec- 
WBarily  determine  its  admlsatbillty  as  evi- 
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dence  of  the  crime  charged  In  the  case  fit 
bar.  The  determlnatiTe  question  Is,  Is  It 
relerant  and  pertinent  In  establishing  the 
offense  charged,  and  does  it  throw  some  light 
on  that  controversy  and  assist  in  the  ascer- 
tatmnent  of  the  truth  in  respect  of  such 
charge?  We  feel  confident  In  the  correct- 
ness of  onr  poslttoD  In  saying  that  it  does; 
and,  If  believed,  the  evidence  is  corrobora- 
tive of  the  ultimate  fact  sought  to  be  proven ; 
that  is,  the  act  of  sexual  intercourse  as 
charged  in  the  information."  The  rule  an- 
nounced in  this  case  was  ai^roved  by  the 
same  court  in  the  case  of  Leedom  v.  State, 
81  Neb.  685,  116  N.  W.  496.  Barnes,  C.  J., 
delivering  the  opinion  of  the  court,  said: 
'"niat  this  evidence  was  introduced  solely 
for  the  purpose  of  corroborating  the  prose- 
cutrix as  to  the  principal  fact  of  her  having 
had  sexual  intercourse  with  the  defendant 
on  the  20th  day  of  July,  1906,  was  well  un- 
derstood ;  and  It,  as  well  as  other  acts  of 
the  same  kind,  which  were  related  In  time, 
and  took  place  subsequently  to  the  one  spe- 
cifically charged  In  the  information,  was  ad- 
missible for  that  purpose.  People  v.  Math- 
ews, 139  Cal.  527,  73  Pac.  416;  State  t. 
Robertson.  121  N.  G.  551,  28  S.  E.  59 ;  Smith 
V.  Commonwealth,  109  Ky.  685,  60  S.  W.  531 ; 
Sykes  v.  State,  112  Tenn.  672,  82  S.  W.  186, 
105  Am.  St  Rep.  972 ;  State  v.  Borchert,  68 
Kan.  360,  74  Pac.  1108." 

The  question  here  Involved  is  discussed 
In  all  its  phases  by  Prof.  Wlgmore  in  Ills 
work  on  Evidence  (volume  1,  pars.  216,  398, 
and  399),  wherein  his  conclusion  Is  stated  as 
follows:  "That  this  desire  at  a  prior  or  sub- 
sequent time  is  rdevant  to  show  the  proba- 
ble existence  of  the  same  desire  at  the  time 
in  Issne  Is  equally  clear.  The  limits  of  time 
over  wtiich  the  evidence  may  range  must  de- 
pend largely  on  the  circumstances  of  each 
case,  and  should  be  left  to  the  discretion  of 
the  trial  court  A  subsequent  existence  of 
the  desire  Is  equally  relevant  with  a  prior 
one.  It  is  true  that  the  condngeucies  of  er- 
ror are  different  (i.  e.,  in  the  former  case  the 
desire  may  have  been  first  Induced  by  inter- 
vening drcmnstances,  In  the  latter  It  may 
have  been  ended  by  them) ;  but  the  strength 
of  these  contingencies  is  no  greater  In  one 
Instance  than  in  the  other.  If  for  example, 
the  parties  have  t>een  intimate  during  the  en- 
tire year  1890,  and  an  act  of  adultery  la 
charged  on  July  Ist,  an  adulterous  desire  on 
December  31st  carries  no  less  persuasive 
weight  than  an  adulterous  desire  on  January 
Ist  That  there  is  any  distinction  is  general- 
ly repudiated.  The  conduct  receivable  to 
prove  this  desire  at  such  prior  or  subsequent 
time  Is  whatever  wonid  naturally  be  inter- 
pretable  as  the  expression  of  sexual  desire. 
Sexual  intercourse  is  the  typical  sort  of  sach 
conduct,  but  Indecent  or  otherwise  improper 
fftmillaritles  are  equally  dgulflcant  Iliet 
the  intercourse  1>  aleo  Itself  criminal  is  no 
objection." 

On  reason  and  bj  the  great  wdght  of  aor 


thority,  we  think  the  correct  rule  Is  that,  Id 
a  prosecution  for  "statutory"  rape,  evid^ioe 
of  other  acts  of  sexual  intercourse  between 
the  same  parties  Is  admissible,  incladine 
evidence  of  acts  committed  subsequent  to  the 
particular  act  relied  upon  for  conTlctton, 
eveu  though  it  proves  other  and  disttnctlve 
offenses  as  relevant  to  show  the  true  relation 
of  the  parties  to  each  other,  and  to  idurac- 
terize  and  explain  the  act  for  which  the  de- 
fendant Is  on  trial.  It  Is  the  general  desire 
to  satisfy  lust  that  la  involved  In  this  class 
of  cases,  and  this  character  of  evidence  tends 
to  show  lustful  desire  and  disposition  by 
showing  contlnuousnesa  of  the  illicit  relation. 
However,  the  limits  of  time  over  whidi  evi- 
dence of  this  kind  may  range  la  largely  with- 
in the  legal  dlsoretlon  of  the  trial  court.  In 
so  far  as  the  case  <tf  Oedl  v.  Territory  of 
Oklahoma,  snpra,  conflicts  wltk  tills  cqplnkm. 
It  is  overruled. 

[4]  The  state,  oret  the  defotdant's  objec- 
tions, was  permitted  to  show  by  the  testi- 
mony of  several  witnesses  that  so  Car  as 
they  knew,  the  defendant  made  no  effort  to 
find  out  who  caused  his  danght^  to  become 
pregnant  As  an  Instance,  F.  M.  Plcfeard 
testified  that  be  was  a  deputy  sheriff.  The 
transcript  then  shows  the  following  qnestioos 
and  answers  given  over  the  defendant's  ob- 
jections: "Q.  Did  he  solicit  your  aid  to  find 
out  who  was  the  father  of  the  child?  A.  No, 
sir.  He  never  did.  Q.  When  yon  went  out 
to  arreM  him,  did  yon  discuss  this  subject; 
the  subject  of  his  being  the  father  of  the 
child?  A.  He  didn't  have  very  moch  to  say 
about  it  at  that  tim&  Q.  Up  to  the  present 
time,  has  he.  ever  solicited  yonr  aid  to  get 
the  young  man  whom  he  claimed  was  tbe  te- 
ther of  the  child?  A.  Mr.  Morris  nevor  talk- 
ed to  me  or  asked  my  assistance  to  get  any 
one  or  heip  him  In  any  way  that  I  remember. 
Q.  I>ld  he  make  any  efforts  to  find  out  who 
was  tbe  father  of  the  diUA  as  far  as  yon 
know?  A.  Mr.  Morris  has  never  made  any 
pretense  toward  asking  me  to  help  him  find 
ont  who  was  the  ftither  of  that  child.  Q.  Did 
he  ever  make  any  pretenses  towards  asking 
anybody  else  or  making  any  effort  to  And  out, 
as  far  as  yon  know?  A.  No,  At;  be  never 
did."  This  testimony  and  other  testimony  of 
like  character  was  clearly  Inadnilsrfble.  A 
defendant  cannot  introdnoe  evid«ice  of  his 
own  self-serving  acts  and  declarations  not 
constituting  a  .  part  of  the  res  gestie, .  and 
surely  it  cannot  be  that  there  is  any  snch 
anomaly  In  the  criminal  law  or  rules  of  evi- 
dence 'as  is  Involved  in  tiie  pn^ioaltion  that 
a  defendant  charged  by  indictment  or  infor- 
mation la  bound  to  make  an  effort  to  show 
that  some  other  person  is  guilty  of  the  crime 
for  which  he  stands  charged,  at  the  peril  of 
furnishing,  by  his  fiillnre  to  act  or  by  hte 
silence,  evidence  against  himself  wfaoi  oa 
trial  upon  the  charge.  Manifestly  tbe  ob- 
ject of  this  method  of  proof  was  to  ingress 
the  jury  with  the  Idea.that,  if  the  deffendast 
was  not  guUty,  It  was  his  duty  to  show  whs 
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was*  Uw  gaUtj  pATiy.  We  think  Qw  testi- 
mony elldteil  by  the  questions  asked  was 
prejticliclal  to  the  snbstantSal  r^^its  <tf  tbe 
deCmdant. 

[I]  Another  error  aasigneil  is  based  npon 
the  record  as  follows:  "Bill  of  filxc^tiona 
Na  2:  Be  It  remembered,  that  npon  tbe 
trial  of  the  above-entitled  and  numbered 
cause,  the  foUowing  proceedings  were  had,  to 
wit:  B.  D.  Bwry,  the  county  attonwy,  was 
addzwBinc  the  jury  In  the  opening  argument 
t<a  the  state,  uaA  was  referring  to  tbe  evt* 
dence  of  S.  H.  Tittle  wherein  Tittle  had  tes- 
tified that  he  was  preerat  in  the  s^Ang  of 
1910  in  Mangum  when  tbe  proeecnting  wit- 
ness, Lola Uorris»  was  presttit  andA.  B.Gar- 
rett,  A.  J.  Ifonls,  attorn^  for  the  defend- 
ant, and  said  Morris  and  Garrett  had  a  con- 
versation with  her  and  in  which  conversation 
tbe  said  Morris  asked  Lola  Morris  who  was 
the  Cather  of  her  diild.  and  urged  her  to  tell 
who  tbe  father  was,  and  In  which  conversa- 
tion the  witness  Lobi  Morris  dcfnied  that  her 
father  was  tbe  father  of  her  diUd,  and  the 
attorney  Monls  told  the  said  Lola  Morris  It 
was  her  duty  ^  tell  it  if  her  father  was  guil- 
ty, and  that  he  (Morrla)  would  not  anmar  and 
defend  her  Ihther  tC  he  was  guilty,  and  Ushe 
said  he  was  guilty  be  would  not  represent 
her  fiither,  and  in  this  connection  the  county 
attom^f  H.  D.  Henry,  said  'I.dm't  know 
why  Morris  Is  not  h«re,'  to  wldeh  statement 
the  defendant's  attorney  excepted,  and  tbe 
court  not  bavli^  heard  tbe  statement,  being 
some  distance  from  the  county  attorney  at 
the  time  It  was  made,  permitted  tbe  argu- 
moit  to  continue  and  the  county  attorney 
again  repeated.  'That  he  did  not  know  why 
Ufnrls  [meaning  the  attorn^  for  the  de- 
fendant] was  not  here,*  and  again  the  de- 
fendant enepted.  Whereupon  tbe  court,  ad- 
dressliv  Mr.  Henry,  said,  'Why  do  you  re- 
peat this  and  refttr  to  this  matter,'  and  Mr. 
Henry  relied,  'It  Is  a  part  of  the  reocnrd, 
and  I  have  a  right  to  re^  to  it;  it  was  un- 
exiriained  why  Morris  was  not  here.'  Again 
tbe  defendant  excepted  to  the  remarks  of 
tbe  county  attorney,  and  the  court  tben  and 
there  reprimanded  the  county  attorney  and 
instructed  the  jury  that  they  should  not  con- 
idder  said  remark,  and  should  not  consider 
why  the  said  Morris  was  not  present;  that 
Us  absence  had  nothing  to  do  with  the  case, 
and  that  the  defendant  must  be  tried  upon 
the  evidence  alone,  and  told  the  county  at- 
torney be  must  not  refer  to  this  matter 
again.  Which  bOl  of  excQitions  is  here  al- 
lowed as  being  true  and  correct  with  the  fol- 
lowing aualifl(»tlons,  via.:  At  the  time  of 
defeodanrs  exc^itlon,  the  counsel,  asristing 
In  the  prosecution,  stated  in  tbe  presence 
and  hearing  of  the  jury  that  tiie  state  did 
not  claim  the  attorney  A.  J.  Morris  bad  quit 
the  defsttse  because  the  proaecutii^  witness 
bad  said  defendant  was  the  father  of  her 
child  or  was  guilty  of  the  cibarge  against 
Aim.  O.  A.  Brown,  Judga" 

While  intwecutiug  attorneys  are  not  ex- 


pected to  maintain  a  Judldal  impartiality, 
yet  it  la  tbelr  duty  to  present  a  case  fairly 
and  Justly.  Obviously  these  remarks  were 
highly  improper  aa  a  commit  upon  &cts 
not  in  evidence  btfore  the  Jury  and  not  le- 
gally oonu>eta)t  and  admissible  in  evidence. 
The  fact  that  the  court  rebuked  the  county 
attorney  and  withdrew  bis  remarks  from  tbe 
cmstderatlon  of  the  Jury  may  have  cured 
the  vice,  yet  we  are  unable  to  disabuse  our 
minds  of  tbe  convictlcai  that,  all  tbe  dr- 
cumstances'  being  considered,  tbe  defendant 
may  have  been  seriously  prejudiced, 

[I]  Finally  it  la  contended  that  tbe  evi- 
dence is  Insufflciakt  to  Justly  or  sustain  the 
vodlct  in  ttiat  than  la  no  corroborating  evl- 
dence  nor  a  single  oorroboratlng  drco Di- 
stance tending  to  otmnect  the  defendant  with 
the  commission  of  the  crime.  This  court 
does  not  h(dd  with  some  that,  as  a  matter 
of  law,  rape  cannot  be  established  by  the 
uncorroborated  testimony  of  the  prosecutrix, 
but  In  common  with  all  courts  recognises 
that,  without  such  cfwroboiatlon,  her  testi- 
mony must  be  clear  and  convincing.  And. 
whWB  the  testimony  of  the  proeecntrix  bean 
npon  its  face  Inherent  evidence  of  Improba- 
'blUty,  there  should  be  cnroboratlon  by  other 
evldwo^  connecting  the  d^endant  with  the 
commlsslfHi  of  the  crime.  The  law  is  that 
the  Ufe  or  liberty  of  a  dtlcea- shall  be  tak«i 
only  In  case  tbe  right  to  do  so  is  estabUshcd 
beyond  all  reasonaUe  doubt;  and  while 
tb«e  is  no  rule  of  law  which  forbids  a  Jury 
to  convict  of  rape  on  the  uncorroborated  tes- 
timony ot  the -prosecutrix,  provided  they  are 
satisfied  beyond  a  reasonable  doubt  of  the 
truth  of  her  testimony,  yet  tbe  courts  have 
always  recognised  the  danger  of  convlctlmi 
on  ber  uncorroborated  testimony,  and  the 
testimony  of  the  prosecutrix,  If  Inherently 
Imisrobable  and  uncomrtxirated,  will  not 
Justi^  or  Bunwrt-a  conviction;  as  the  miy 
reasonable  condusion  In  such  cases  Is  that 
such  vMdlcts  are  the  result  of  passion  or 
prejudice,  and  therefore  contrary  to  law. 
Hie  testimony  of  tbe  prosecutrix  that  tbe 
incBstoous  relations  continued  for  nearly 
five  years  without  bdng  detected  or  die- 
covered  by  her  grandmother  or  her  sister, 
one  or  both  being  present  in  the  room  at  all 
times,  is  Incredible.  The  evidence  shows  an 
Intense  enmity  existing-  for  many  years  be- 
tween her  father  and  bet  mother,  and  it  is 
dgnlilcant  that  she  had  be«a  with  her  moth< 
er  more  than  a  month  before  she  changed  her 
former  statements  by  making  this  unsupport- 
ed charge  against  ber  fbther.  And  there  is 
no  daim  ct  threats  w  fear  In  explanatlan  ot 
her  delay  In  making  this  statement  Tbe 
oroortunity  was  ample,  and  It  seems  far 
more  probable  that  some  of  tbe  young  men 
that  the  evidence  shows  frequented  ber  home 
was  the  father  of  her  child;  and  when  we 
consider  tbe  testimony  of  Uie  prosecutrix  as 
a  whole  with  its  contradictions  and  incon- 
slsteiides,  and  that  the  facts  and  circum- 
stances In  evidence  all  t^  to  discredit  her. 
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and  consider  that  the  evidence  of  the  defend- 
ant's character  for  virtue  and  morality,  and 
that  be  constantly  during  these  years  at- 
tended church  and  Sunday  school  with  his 
two  daughters,  Is  nncontradicted,  we  cannot 
help  but  think  ttiat  the  testimony  of  the 
prosecutrix  was  malldously  Inspired  and 
that  th^  verdict  was  more  the  result  of  prej- 
udice or  t)ub]lc  sentiment  than  the  calm  and 
dispassionate  conclusion  of  the  Jury  upon 
the  facts  In  evidence. 

In  the  case  of  State  v.  Gooddale,  210  Mo. 
275,  109  S.  W.  9,  the  Supreme  Court  of  Mis- 
souri says  in  discussing  a  case  of  this  char- 
acter :  "The  aU-important  question  on  this 
appeal  Is  whether  the  testimony  in  this  case 
Is  snfllclent  to  sustain  the  conviction  of  the 
defendant.  The  admonition  of  Lord  Hale 
that  'it  must  be  remembered  that  this  Is  an 
accusation  easily  to  be  made  and  hard  to 
be  proved  and  harder  to  be  defended  by  the 
party  accused,  though  never  so  Innocent,' 
must  be  heeded.  While  It  Is  the  law  of  this 
state,  as  In  most  others,  where  not  modlSed 
by  statute,  that  a  conviction  for  rape  may 
be  sustained  npon  the  uncorroborated  evi- 
dence of  the  outraged  female,  it  is  neverthe- 
less equally  well  settled  that  the  appellate 
court  will  closely  scrutinize  the  testimony 
upon  which  the  conviction  was  obtained,  and, 
it  if  appears  Incredible  and  too  unsubstantial 
to  make  it  the  basis  of  a  Judgment,  will  re- 
verse the  Judgment  While,  on  the  one 
band,  it  will  not  do  to  bold  tbat,  because 
the  evidrace  indicates  a  depravity  not  ordl- 
norily  witnessed  among  m^  It  must  be  re- 
jected, because  the  annals  of  orime  are  re- 
plete with  examples  wherein  the  most  sacred 
relations  have  been  disregarded  and  the 
testimony  left  no  room  for  a  reasonable 
doubt  of  the  guilt  of  the  accused,  yet,  on 
the  other,  many  well-«ntbentlcated  decisions 
attest  Uiat  this  charge  has  often  been  the 
result  of  malice  and  hidden  motives,  and  the 
courts  have  refused  to  permit  convictions  to 
stand  because  of  the  utter  improbability  of 
the  testimony,  In  tbe  Ught  at  tbe  conceded 
circumstances.  Instinctively  the  character  of 
tbe  accused  and  of  his  accuser  is  a  prime 
craslderation.**  In  tbat  case  the  court  re- 
versed the  Judgment  on  account  of  tiie  un- 
reasonableness of  the  evidence  of  the  prose- 
cuting witness,  although  it  was  a  case  lu 
whlcb  an  nnde  was  charged  witik  rape  upon 
his  niece.  Tbe  evidence  In  this  case  is  far 
more  unreasonable  than  tbe  evidence  In  that 
case;  and  In  this  case,  as  In  that,  the  record 
would  tfve  to  defendant  an  unimpeachable 
character."  See,  aim,  People  v.  Benson,  6 
Oal.  221,  65  Am.  Dec.  608;  Hares  v.  Ter- 
ritory, 10  N.  M.  770,  65  Pac.  165;  Monroe 
v.  State,  71  Miss.  196,  13  South.  884;  Logan 
T.  State,  148  S.  W.  713.  Tbe  instmctions 
correctly  and  fairly  state  the  law,  and  the 
single  objection  thereto  made  Is  without 
merit 

Tt  appears  from  the  record  that  this  con- 


viction was  upon  a  second  trial,  and  that  the 
defendant,  being  unable  to  give  bail  in  tbe 
amount  fixed,  has  now  been  confined  almost 
three  years.  It  Is  our  opinion  that  the  errors 
considered,  other  than  the  sufficiency  of  tbe 
evidence,  require  a  reversal  of  the  Judgment, 
because  the  defendant  was  thereby  denied 
that  fair  and  impartial  trial  which  die  law 
prescribes  for  a  person  charged  with  crime. 
It  is  our  opinion,  also,  that  no  person  should 
be  convicted  of  crime  on  such  improbaUf^ 
discredited,  and  unreasonable  evidence  as 
that  given  by  tbe  prosecutrix  In  this  case. 

The  judgment  of  the  district  court  of 
Oreer  county  is  therefore  reversed,  and  the 
defendant  discharged. 

ARMSTRONG,  P.  J.,  and  rUBMAK.  J, 

concur. 


(8S  Or.  4f) 

FOSTER  V.  UNIVERSITY  LUMBER  & 
SHINGLE  CO. 

(Supreme  Court  of  Oregon.    April  22,  1913.) 

1.  Appeal  and  Bbbob  (§  987*)— QrBsnoMs 
OF  Fact— Conclusiveness  or  Verdict. 

Under  Const,  art.  7,  §  3.  as  amended  No- 
vember 8,  1910  (see  Laws  1911,  p.  7),  declar- 
ing that  no  fact  tried  by  a  jury  shall  be  otber- 
wiae  re-examined,  unless  tbe  court  can  affirm- 
atively say  there  is  no  evidence  to  support  tbe 
verdict,  evidence  held  sufficient  to  go  to  tbe 
jury  on  tbe  issue  whether  plaintilrs  release 
of  his  claim  for  dainnges  from  an  accident  wtiile 
in  defendant's  employ  was  signed  while  be  was 
Id  no  condition,  by  reason  of  sickness  and  pain, 
to  read  or  understand  the  contents  of  the  pa* 
per  signed  by  him,  that  he  did  not  intend  to 
release  his  claim  against  the  employer,  and, 
tbat  the  release  so  procured  was  unfair  and 
fraudulent  so  ttiat  the  jury's  fiudiog  on  sadi 
isBues  could  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases. -see  Appeal  and 
Error.  Gent  Dig.  H  3893-3806;  Dec  Dig.  1 
987*3 

2.  Contracts  (5  93*)— Release  (|  16*)- Ta- 
UDiTT— Estoppel. 

Under  ordinary  drcumstanees,  one  is  not 
excused  from  tbe  consequences  of  signing  a 
paper,  as  a  release,  which  he  has  nei^gently 
failed  to  read. 

[Ed,  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  415-419;  Dec.  Dig.  I  93;*  Re- 
lease,  Cent  Dig.  {  31;  Dec.  Dig.  |  16.  *1 

3.  Appeal  and  Ebbob  (|  994*) — Quxsnoira 
OF  Pact— Vebdict. 

A  party's  statement  of  tact  accepted  by 
the  jury  must  be  talcen  as  true  on  appeal  by 
the  other  party. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3901-8906;  Dea  Dig.  i 
904.*] 

4.  Nequqenck  (I  131*)— Acnoir  vok  Ihju- 
BiEs— Aduissibilitt  or  Evidence— Stjbbb- 

JiaENT  Repaibs—Condition  at  and  aiteb 
njtjbt. 

While  evidence  of  subsequent  repairs  and 
improvements  is  inadmissible  to  show  previous 
negligence,  yet  where  the  jury  has  been  per- 
mitted to  view  the  machinery,  evidence  that 
it  has  been  repaired  or  altered  subsequoat  to 
the  accident  la  admissible  to  show  its  conditiMi 
at  the  time  of  the  accident 

[Ed.  Note.— For  other  cases,  see  Negtigence, 
Cent  Dig.  g§  255.  256;  Dec.  Dig.  {  151. *! 
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5.  Apfbai.  and  Ebrok  M  206,  231*)~ADia[j 

SIBIUTT  OF  BVIDBNCB— NlOBBSITT  OF  BPF- 

ciFic  Objection. 

A  defendant  who  objected  ceoeraUT  to 
the  admissibilit?  of  evideoce  competent  for  cer- 
tain purposes  but  not  for  others,  and  wbo  re- 
quested no  limitation  m  to  Its  ^ect,  cannot 
on  appeal  complain  of  its  admission. 

TEd.  Note.— For  other  caaes.  see  Appeal  and 
Error.  Cent  Dig.  ||  1273.  1283-4288.  1299, 
1S02)^,  1302;  Dec;  Dlf.  H  206,  231.*] 

&  Pludirg  (I  4S0*)— CUU  BT  Vbdiot— 
Rkplt. 

A  replication  in  a  serrant's  action  for  in- 
juries, denying  the  execution  of  the  release  set 
Dp  by  the  answer,  and  alleging  that  fellow 
workmoi  subscribed  money  for  him  after  bis 
injury,  and  that  defendant's  manager  agreed  to 
assist  theto  to  the  same  extent,  and  that,  while 
he  was  suffering  from  his  injury,  he  was  di- 
rected to  see  the  msnager  and  receive  the  mon- 
ey so  subscribed,  and  that  the  manager  re- 
quested bim  to  ngn  a  paper  and  falsely  and 
RmudulenUy  represented  uat  it  was  a  receipt 
for  the  money  so  snhaciibcd  by  the  employes 
Rud  by  bimself,  and  would  not  release  the  com- 
pany from  damages,  was  sufflcient,  after  ver- 
dict, to  justify  reception  of  evidence  as  to  fraud 
in  proenring  the  release. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1482,  1483;  Dec.  Dig.  i  436.*] 

7.  TBIAI,  (I  295*)— iNBTBDOnOKfl— COMSTBUO- 
TION  A8  A  WHOUH. 

An  instruction  that  a  master's  duty  as  to 
a  reasooably  safe  place  and  appliances  for 
work  is  greater  than  tliat  required  of  the  serv- 
ant, and  he  may  be  chargeable  In  certain  cir- 
cumstances with  negligence  in  this  respect  In 
falling  to  ascertain  a  danger  where  a  servant 
would  not,  while  not  to  be  commended  if  stand- 
ing alone,  yet  Is  not  objectionable  when  taken 
in  conoectiMi  with  the  entire  charge  folly  and 
fairly  presenting  the  Issues. 

[Ed.  Note.~-For  other  cases,  see  Trial,  Gent 
Dig.  H  70&-717;  Dec  Dig.  1  2«!.*] 

8.  Trial  <{  260*)— RaquumcD  iNRBVonoNt 

— InsTBUdioNB  Given. 

In  a  servant's  action  for  injuries,  the  re- 
fusal to  instruct  for  defendant  that  one  cannot 
be  heard  to  say  that  he  did  not  know  the  con- 
tents of  a  release  signed  by  him  and  which  he 
had  an  opportunity  to  read  was  not  error, 
where  the  court  gave  a  general  instruction 
that  the  release  was  renlar  upon  its  face  and 
was  presumed  to  have  been  executed  in  good 
faith,  and  that  the  burden  of  proving  fraud  was 
upon  the  plaiutiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  651-650;  Dec  Dig.  |  260.*] 

0.  Appbaz,  and  Bbbob  (I  030*)  Review — 
PB£SUMPnOK»— RlCBIVIITe  Vbbdict  in  Ab- 
aXNCK  OF  GOUBT. 

Where  it  was  agreed  tSuit  a  jury  might  re- 
turn their  sealed  verdict  to  the  bailiff  and  dis- 
perse, and  no  objection  was  made  at  the  time 
such  agreement  was  stated  by  the  court  or 
-when  the  bailiff  delivered  the  verdict  to  the 
court  nor  until  a  motion  for  new  trial  was 
filed,  it  will  be  assumed  that  couniel  consent- 
ed to  the  separation  of  the  jury  and  to  the  re- 
ception of  the  verdict  In  their  absence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Gent  Dig.  |t  8765-3761;  Dec  Dig.  f 

©8a*j 

Burnett,  X,  dissenting. 

A{»peal  from  Glrcalt  Ooort,  Unltnomah 
Omnty ;  J.  P.  Keranangli,  Judge. 

AcUoB  by  Gliarles  L.  Foster  against  the 


nnlverslty  Xiumber  &  Shingle  Gompouy. 
Ju^ment  for  plaintiff,  and  defmdant  ap- 
peals. Affirmed. 

This  ia  an  action  for  personal  injuries 
Bostalned  by  idalntlfl.  The  complaint  alleges, 
in  aubrtance:  That  plaintiff  was  employed 
by  deftmdant  as  a  sawyer  In  its  shingle  mllL 
That  defaidant  bad  pla(»d  in  its  mill  a 
Jointo'  aaw,  and  had  constructed  and  idaeed 
over  and  above  the  saw  a  guard  tor  the  piu> 
pose  of  preventtng  injury  to  the  onployte  In 
and  abont  the  mill,  and  to  prevoit  injnry  to 
the  p«son  by  teafltm  of  coming  In  contact 
with  the  saw.  Gniat  on  November  12,  1010, 
while  plaintiff  waa  working  at  said  machine, 
by  reason  of  the  crowded  condition  of  the 
place  whexe  he  was  so  working,  he  stnmbled 
and  reached  for  and  placed  his  hand  upon 
said  guard  to  prevent  bims^  from  faUing. 
That  said  gnard  was  loose  and  moved  and 
sprung  over  so  that  plaintiff's  left  hand  wait 
down  upon  the  joint&t  saw,  wbidi  was  re- 
volving at  a  rapid  rate  of  q>eed,  luid  thereby 
all  the  fingers  and  part  of  the  thnmb  of  Us 
1^  hand  were  cat  and  sewed  from  his 
hand,  infllctiiig  permanent  injury.  That  tlw 
dtfoidant  carelessly  and  ae^igently  failed 
and  neglected  to  famish  a  safe  place  and  ma- 
chinery tor  the  plaintiff  to  wortc  in  and  with 
npon  the  occasion  referred  to  In  this :  That 
the  deCsndant  carelessly  and  negligently  fail- 
ed to  have  the  said  giuurd  properly  fastoied 
and  secare  at  the  time  tiie  said  accident  oc- 
curred, and  carelessly  and  negligently  saf- 
fered  and  allowed  said  goard  to  become  loose 
and  tnaecnre  and.  unsafe,  and  permitted  the 
same  to  ranaln  unsafe  and  Insecure.  That 
the  defendant  at  and  before  the  time  ot  the 
said  accident,  by  the  exerctoe  of  reasonable 
diligence,  oa^t  to  have  known  of  the  dan- 
gerous condition  of  the  said  saw  and  guard, 
and  of  Uie  loosoiess  of  the  said  guard,  and 
of  its  Insecurity  and  unsafeness,  and  that  the 
defendant  did  have  notice  and  knovrtedge  ct 
the  same,  and  that  defendant  carelessly  and 
negligently  failed  and  neglected  to  notify  or 
warn  or  Instruct  or  Inform  this  plaintiff  of 
the  dangerons  condition  of  the  said  saw  and 
goard  or  of  any  condition  of  the  said  guard 
or  saw.  That  the  plaintiff  had  no  iwtice  or 
knowledge  of  the  existence  of  the  dangerous 
condition  of  the  said  guard  or  that  tbe  same 
was  loose  or  Insecure,  bat  believed  Uiat  the 
same  waa  safe,  permanent,  and  strong,  and 
properly  fiutened.  Defendant  answered,  de- 
nying negligence  on  Its  part  and  pleading 
contributory  ne^gence  and  assumption  of 
risk  jrialntiff,  and  also  pleaded  a  wilttm 
r^eaae  by  plaintiff  of  all  damages  by  reason 
of  the  acddent  By  way  ot  reply  plaintiff 
denied  the  execution  of  the  release  and  fur- 
ther alleged  as  foUowa :  "The  plaintiff,  for- 
ther  relying  to  the  said  second  and  separate 
defense  hardn,  alleges  that  on  or  about  ttie 
19th  day  of  November,  1910,  tiie  employ^ 
in  and  abont  the  mill  of  the  said  defendant. 
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by  and  on  acconnt  of  the  Injary  to  the  plain- 
tiff, snbflctlbed  a  aum  of  money  for  the  plain- 
tilt  and  placed  the  same  in  the  hands  of  J. 
Kroenert,  who  is  and  was  at  said  time  the 
president  and  general  manager  of  the  defend- 
ant That  the  said  Kroenert  promised  and 
agreed  that  be  would  assist  this  plaintiff 
personally  to  the  same  extent  as  did  the  em- 
ployes, and  that  while  this  plaintiff  was  suT- 
ferlng  from  the  Injuries  to  his  left  band  as 
set  out  in  the  complaint  herein,  and  while  he 
was  snflerlDg  from  the  effects  of  the  anfes- 
tbetic  administered  to  him  at  the  time  of  tbe 
amputation  of  the  fingers  from  bis  left  hand, 
this  plaintiff  was  ordered  and  directed  to  go 
to  tbe  said  J.  Kroenert  to  receive  the  money 
so  subscribed.  That  plaintiff  went  to  the  of- 
fice of  said  Kroenert  That  thereupon  the 
said  Kroenert  requested  him  to  sign  a  paper, 
and  falsely  and  fraudulently,  and  unlawfully, 
and  with  intent  to  dec^ve  and  defraud  this 
plaintiff,  represented  that  tbe  said  paper 
was  a  receipt  for  the  money  so  subscribed 
by  the  onploy^s  and  by  himself,  and  that  the 
same  was  not  intended  and  would  not  release 
the  company  from  the  damages  snatalned 
by  this  plaintiff,  and  that  tbe  defendant 
would  continually  employ  the  plaintiff  in 
and  aboQt  tbe  mill  and  premises  and  pay  to 
him  the  sum  of  $75  each  and  every  month  as 
long  as  the  mill  continued  to  stand.  That 
relying  upon  the  representation  so  made, 
and  being  sick  and  ill  as  aforesaid,  this 
plaintiff  signed  the  preluded  release." 

After  the  evidence  bad  been  introduced 
defendant  asked  the  following  instructions, 
which  were  refused:  "I  instruct  you  that  it 
is  a  g^eral  rule  that  the  plaintiff  cannot 
be  heard  to  say  that  he  did  not  know  tbe 
contents  of  the  release  or  the  paper  signed 
by  him  when  he  had  an  opportunity  to  read 
It  ♦  *  *  I  Instruct  you  to  bring  in  your 
verdict  in  favor  of  the  defendant"  In  in- 
structing tbe  Jury,  the  coort  used  the  follow- 
ing language,  which  was  excepted  to  by  de- 
fendant :  "The  degree  of  care  which  the  law 
requires  of  a  master  with  reference  to  a  rea- 
sonably sate  place  and  to  reasonably  safe 
machinery  and  appliances  Is  greater  compar- 
atively than  that  required  of  ttie  servant, 
and  the  master  may  be  chargeable  In  certain 
drcumstances  with  negligence  in  this  respect 
in  falling  to  ascertain  tbe  danger  where  a 
servant  would  not"  Tbe  court  also  gave  the 
following  direction  to  the  Jury :  "It  is  agreed 
that,  in  case  you  return  a  verdict  after  I 
have  left  the  courthouse,  you  may  return  a 
sealed  verdict  and  In  that  case  all  members 
of  the  Jury  agreeing  must  sign  tbe  verdict, 
and  then  yon  will  hand  it  to  the  bailiff  and 
then  be  discharged,  and  you  may  disperse  to 
your  homes,  and,  this  l>eing  tbe  last  Jury  up- 
on which  you  will  sit,  you  will  not  be  obliged 
to  return."  No  objection  was  made  to  this 
direction.  The  Jury  fotmd  a  majority  verdict 
against  defendant  for  $6,000,  which  they 
sealed  and  delivered  to  tbe  bailiff,  as  direct 
ana  dispersed.    Tbe  verdict  w  sealed 


'  was  handed  to  tbe  court  the  next  mondng, 
and,  though  opened  and  read  in  the  presence 
of  counsel  for  both  parties,  no  objection  was 
made  to  the  absence  of  the  Jury  nor  to  any 
Irregularity  in  the  reception  of  the  verdict 
Counsel  for  defendant  asked  and  were  grant- 
ed 40  days  In  which  to  more  for  a  new  trial, 
and  in  said  motion  for  the  first  time  raised 
tbe  objection,  among  oth«B,  that  tbe  verdict 
was  not  delivered  in  open  court  In  the  pres- 
ence of  the  Jury.  The  court  rendered  Judg- 
ment upon  the  verdict  In  fiivor  of  plaintiff, 
and  defendant  appeals. 

S.  G  Spaicer,  of  Portland  (Wllbor,  Spenc- 
er ft  Dibble,  of  POTtland.  on  the  brleOt 
appellant.   John  Ditchbnm  and  F.  S.  WU- 
helm,  both  of  Portland,  for  revpaadcnt. 

McBRIDE;  C  J.  (after  stating  the  facta  ai 
above).  [1]  Tbe  first  question  arises  upon 
tbe  validity  of  tbe  release  executed  by  plain- 
tiff.   By  tbe  provisions  of  section  3,  art 

7,  of  tbe  Constitution,  as  amended  November 

8,  1810  (see  Laws  1911,  p.  7),  If  there  la  any 
evidence  to  support  the  verdict  we  are  bound 
by  the  finding  of  the  Jury,  and  therefore  we 
are  to  a  great  extent  bound  by  the  teatimwy 
of  plaintiff  upon  this  point 

This  testimony  is  substantially  that  one 
Porteous,  the  night  foreman  of  the  mill, 
visited,  Urn  shortly  after  tbe  accident.  Iden- 
tified himself  as  a  brother  in  the  same  secret 
order,  and  advised  liim  not  to  sue  the  com- 
pany, telling  him  that  he  had  not  a  witness 
In  the  world,  and  intimating  tliat  tlie  com- 
pany would  do  well  by  him.  To  this  be 
made  no  reply.  Upon  the  day  tbe  release 
was  signed,  Porteous  came  again,  and  the 
witness  gives  the  following  account  of  what 
occurred:  "A.  He  came  down  to  my  house 
and  wanted  to  know  how  I  was,  and  I  told 
him.  He  says,  "Tbe  old  man  wants  to  know 
why  you  don't  come  down  to  tbe  office.'  I 
told  bim  I  had  no  business  dovra  to  the  of- 
fice that  I  knew  ot  He  says,  'Well,  the 
boys  made  up  quite  a  purse  for  yon.'  I 
says,  'Is  that  so?'  He  says,  'Tea,  they  made 
up  fl92.  I  have  got  It  here  in  my  pocket, 
but  I  have  it  with  some  other  papers  so  1 
won't  give  It  to  you;  I  will  watt  and  yoa 
will  have  to  come  down  to  the  office  this 
afternoon,  because  the  old  man  wants  to  see 
you  anyway.*  I  went  down  to  tbe  office  that 
afternoon.  Q.  Now,  state  to  the  Jury  wbBt 
occurred  there  at  that  time?  A.  I  went  Into 
the  office  and  bid  Mr.  Kroenert  the  time  ot 
day.  He  wanted  to  know  how  I  was  fedlns- 
I  told  bim.  Q.  What  did  yon  tell  him? 
A.  I  told  him  I  was  Edek  and  suffolng  more 
pain  than  I  really  oi^t  to  under  the  c(m- 
ditlons.  Q.  Were  you  under  the  care  of  a 
doctor  at  that  time?  A.  Yes,  sir ;  Dr.  Moore 
bad  dressed  it.  I  think  It  was  the  day  before 
this  that  he  dressed  my  hand.  Q.  In  what 
shape  were  you  in  regard  to  the  effects  of 
the  ansesthetlc?  A.  I  was  sick  like  an  an- 
eesthetic  makes  any  one;  skft  at  my  stomach 
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(iBd  Tomlled  cflmiAdenibleb  Q.  Were  yon 
flick  VP  to  tbe  ttine  of  Oils  date  that  700 
went  tfaerel  A.  For  a  month  after.  I  went 
to  see  Dr.  Moore  Bcfmetblng  like  a  month 
after.  Q.  When  yoa  went  in  there  Oils'  aft- 
emom  what  occoned;  irhat  Old  Mr,  KMed- 
ert  say  to  you?  A.  He  bid  me  the  tUae  of 
day;  wanted  to  know  how  I  was  fSBeUns, 
and  I  told  htm;  I  told  him  I  was  rick  and 
I  was  mffoiikg  more  pain  than  I  really 
oni^  to.  He  saya,  *I  have  a'  dieck  here 
tliat  the  boys  made  ap  for  yoa  fbr  |102.* 
He  says,  'Now,  I  am  going  to  0ve  yoa  an 
allowanoe  myself  on  that;*  and  he  says, 
'It  wffl  make  jtn  a'  nice  little  parse.*  He 
says,  rfliat  will  carry  you  tikroogb  untu  yon 
are  well;*  and  he 'wanted  to  know  how  I 
wu  hart,  and  I  told  him.'  Q.  What  did 
yoa  ten  himi  A.  I  ttdd  him  I  tripped  vp 
and  put  my  hand  on  this  goard,  and  appar^ 
ently  the  gnard  was  lodsa  for  it  bm<t  over 
what  I  put  my  hand  on  it  and  let  me  oome 
down  on  ttie  saw  and  cat  my  hand  off.  And 
be  asked  me  if  I  would  stay  ttiere  for  two 
or  tAree  minutes  until  be  went  out  I  says, 
Tee.'  He  went  out,  and  I  did  not  have  the 
tioie;  I  did  not  look  at' tbe  time  when  he' 
wait  out  or  wbeo  be  came'  in,  but  ,lt  was 
not  very  long,  and  be  came  in  with  a  tall 
dark-complexlbned  man  I  hare  never  seen 
ttittae,  never  seoi  slnc^  and  don't  know  who 
he  was.  And  be  sat  down  at  bis  table. 
'Now,'  be  says,  lobk  over  that  and  sign  it, 
and  I  wlU  have  Hrs.  Somebody  [I  don't  rec- 
(dlect  her  other  nameT  write  you  out  a 
diecfc  tor  ^00;*  and  be  says,  'I  ^11  give 
yon  a  iob'  as  long  as  that  milt  TOns,  and  1 
will  see 'that  yon  and  yonr  family  wilt  never 
want  for  nothing;  If  yon  are  ever  In  want, 
I  want  yoa  to  come  and  tell  me.'  So  I 
looked  at  the  paper;  I  did  not  read  much 
of  It;  I  started  In,  and  I  turned  around  to 
him  and  I  says,  'Is  that  In  this  paper?'  He 
says,  'No,  but  yon  c^n  take  It  for  granted 
from  me  that  It  will  be  Just  as  I  am  telling 
yon  that  It  will;  you  sign  that  and  I  will 
give  you  $200  more  and  yon  will  never  want 
tor  nothing.'  I  signed  the  paper  and  he  had 
that  man  sign  it,  and  he  had  the  woman 
sign  it;  the  woman  stenographer,  at  his 
place  sign  it  ;  and  that  was  all,  add  I  took 
the  money  and  left  Q.  In  what  shape  was 
that,  the  money  he  gave  yon  and  the  check? 
A.  'nere  was  a  check  from  the  men  for 
S192,  stating  from  the  men,  and  there  was 
a  check  stating  from  the  company  so  much. 
Q.  When  did  you  cash  those  checks?  A. 
I  cashed  those  checks  the  next  day.  Q. 
(by  juror).  How  much  did  yon  say  was  the 
check  from  the  company?  A.  $200.  Q.  How 
mudi  did  they  make  the  total  amount?  A. 
$192  in  the  check  and  the  day  I  received  It 
my  wife  had  received  $2  In  cash  from  Mr. 
Forteons.  Q.  No,  you  don't  understand.  Ton 
f^ot  a  check  for  $200  from  the  company? 
A.  Tes.  Q.  And  what  did  you  get  from  the 
men  added  to  that  made  bow  mudif  A. 


13iat  was  $302.  Q.  Hiey  wcse  in  two  separ- 
ate amoonts?  A.  Tol  Q.  And  ytm  got  f2 
in  Cash?  A.  f2  in  cash  from  Mr.  Porteoiu 
that  be  left  with  my  wifa  Q.  That  waa  a 
part  of  the  subscription  from  tbe  moi?  A. 
Tea.  Q.  Now,  was  anythli^  mentioned  in 
any  diape  or  form  or  mamwr  at  tbe  time 
you  say  yon  signed  tUs  paper  about  it  be- 
ing a  release?  A.  No,  dr;  not  anything. 
Q.  When  did  you  again  see  Ur.  Erotoert? 
A.  I  dob't  rectfllect  <aaeUy,  but  It  waa  some 
days'  aftw  that  Q.  Under  what  dream- 
stences?  A.  He  told  me  If  ray  buid  kept  on 
paining,  or  it  my  hand  was  not  proceeding 
as  1  tlunight  It  was,  to  comb  and  tell  Um. 
Q.  Did  you  go  and  see  him?  A.  I  woit^and 
seen'bim  and  told  him  t  was  suffering  more 
pBin  at  ttiat  time  than  I  ought  to.  Q.  What 
was  done?  A.  I  ddn't  know;  be  aald  no 
mbrb." ' 

'  On  cross-examination  tbe  witness  testified 
as  f&llows:  "Q.  And  did  not  Mr.  Kroenert 
hand  yon  at  this  time  this  papor,  ^i<ih  T 
now  present  to  you,  and  wbldi  T  ^11  ask 
to  have  marked  defendant's  E!xhlhlt  G?  A. 
That  Is'  my  signature  Q.  And  this  defend- 
ant's Exhibit  C  Is  the  paper,  is  it  not  that 
you  signed  at  that  time?  A.  That  Is  my 
sigiiature  on  It  Q.  Well,  that  Is  the  paper 
signed  by  you  at  that  time?  A.  Must  be. 
Q.  Now,  as  a  matter  of  fact  yon  took  Hiat 
and  read  It  did  you  not?  A.  I  did  not  Q. 
At  ihat  time?  A.  I  took  It  but  I  did  not 
read  it  Q.  Ton  say,  then,  you  did  not  read 
It?  A.  No,  sir;  I  tried  to  nad  It;  I  glanc- 
ed it  over ;  and  he  says.  'You  go  ahead  and 
sign  that,  and  I  will  have  Mrs.  Crary  [or 
whatever  her  name  Is]  make  out  a  check 
for  $200.'  Q.  You  had  It  In  your  hands? 
A.  I  had  It  In  my  hands.  Q.  And  glanced 
over  it?  A.  I  glanced  at  it ;  I  am  not  much 
of  a  reader;  and  It  wonld  take  me  some  time 
to  read  it;  and  I  am  suffering  pain,  I  was 
Mck  at  the  time;  I  could  not  content  my- 
self to  stay  there  so  long.  Q.  You  say  you 
did  not  glance  over  it?  A.  I  Just  glanced 
at  It  yes;  and  I  asked  him  If  the  Job  was 
on  that;  that  he  said  that  I  and  my  family 
would  never  want  for  nothing;  I  asked  hlra 
If  that  was  on  it  and  he  says,  'No,  but  I 
will  guarantee  it  Is  all  right ;  yon  go  ahead 
and  sign  It*  Q.  You  had  some  conversation 
in  the  presence  of  these  witnesses,  didn't 
you?  A.  That  was  it  exactly.  Q.  Didn't  you 
have  some  conversation  to  this  effect  that 
Mr.  Kroenert  at  the  time  asked  you  if  It 
waa  perfectly  satisfactory  to  you  in  the 
settlement  of  any  matter  you  might  have, 
and  you  stated  to  him,  'Yes,  It  was.'  A. 
The  only  time  any  settlement  was  made, 
when  I  seen  this  In  this  paper,  was  when 
Mr.  Dltchbum  read  It  to  me.  They  called 
It  a  release  to  release  the  comiuny.  Q. 
(Last  question  read).  In  the  presence  of 
these  witnesses  who  were  there  at  that  titae? 
A.  He  asked  me —  Q.  No,  answer  the  ques- 
tion first    A.  He  banded  me  tbe  dieciks; 
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and  after  he  handed  me  the  checks  he  aAk- 
ed  me  If  I  was  satisfied ;  I  told  him  Z  was, 
to  that  extent  That  was  on  this  subscrlp- 
tlon  they  made  np  for  me.  Q.  Did  he  not 
at  that  time.  In  speaking  of  the  settlement 
of  any  possible  claim  you  might  have  against 
them,  ask  yon  If  yon  were  entirely  satisfied, 
and  tell  yon,  If  it  waH  all  right,  to  sign  It, 
and,  if  yoa  were  not  satisfied,  not  to  sign 
It?  A.  He  did  not;  he  did  not  Q.  Ton 
received  at  that  time,  did  you  not,  this  In- 
strument here,  which  I  will  ask  to  have 
identified  as  def^dant's  Exhibit  D7  A.  Yes, 
sir.  Q.  And  that  ia  yonr  signature  on  the 
back  of  it?  A.  Yes,  sir.  Q.  You  signed 
this  instrument  which  ts  marked  defendant's 
Exhibit  C  on  the  igth.  did  you  not?  A.  If 
that  was  the  first  day  I  went  down  to  see 
Mr.  Kroenert,  it  was.  Q.  As  I  understand 
yoo,  yon  told  the  jury  that  you  deposited  this 
check  the  next  day.  A.  Yes.  Q.  At  what 
bank?  A.  Bates'  Bank  on  the  east  side. 
Q.  As  a  matter  of  tact,  this  settlement  was 
made  on  Saturday  afternoon,  and  there  were 
no  banks  open,  and  you  did  not  deposit  it 
the  next  day,  the  next  day  being  Sunday, 
isnt  that  true?  A.  Yes,  that  is  true.  I  de- 
posited it  on  Monday  morning;  I  kept  it 
in  my  house  over  Sunday.  Q.  So  that  yon 
took  this  check  home  with  you,  did  yon  not, 
Saturday  afternoon?  A.  Yes,  sir.  Q.  And 
you  had  it  in  yonr  house  with  you  on  Sun- 
day? A.  On  Sunday,  and  I  deposited  it  Mon- 
day morning  In  Bates'  Bank,  Monday  fore- 
noon. Q.  So  that  yonr  memory  was  faulty 
when  yon  said  It  was  the  next  day?  A.  I 
got  that  check  after  8  o'clock.  Mr.  Kroen- 
ert himself  told  me  I  had  to  keep  it  nntll 
Monday.  Q.  What  did  you  mean  wbSD.  you 
said  you  deposited  It  the  next  day?  A.  Well, 
I  sapposed  it  was,  because  the  first  Ume  the 
bank  was  opened  I  wait  and  cadied  i^  and 
I  Buppoeed  it  was  tixe  n«ct  day.  I  have  not 
got  the  dates  of  these  things  so  I  dtm't 
know.  Q.  And  during  that  aftonoon  and 
all  the  next  day,  wtdxSk  was  Sunday,  yon 
had  this  check  In  your  possession,  which 
stated  upon  it,  'For  an  accident  while  at 
work  during  the  evening  of  the  11th  of  No- 
vember, lOlO"?  A.  I  gave  it  to  my  wife  as 
soon  as  I  came  home.  Q.  But  yon  had  this 
check  subject  to  yonr  Inspection  so  yon  and 
your  wife  could  read  it  before  it  waa  cash- 
ed? A.  I  had  it  there,  but  I  was  not  reading 
diecks  then;  I  was  caring  for  my  hand. 
Q.  Mr.  Kroenert  was  not  there  to  prevent 
you  from  reading  it?  A.  He  did  not,  but 
he  had  my  hand  in  such  a  shape  It  prevent- 
ed me;  he  set  tiie  trap.  Q.  You  had  an 
ansestheUc  at  Ute  time  your  fingers  were 
dressed  and  taken  care  of  by  Dr.  Christmas? 
A.  I  had  an  lnjecti<m  and  then  an  anaesthet- 
ic. Q.  Injected  morphine  into  your  arm? 
A.  Something,  I  don't  know  wliat  It  was. 
Q.  And  then  gave  you  an  anaesthetic  at  that 
time?  A.  Yes.  dr.  Q.  Wliat  time  in  the 
morning  was  that  anaesthetic  administezed 


to  yon;  you  were  hurt  about  3  o'clodcT  A. 
Well,  It  was  about  half  or  three-quarters: 
between  a  half  an  hour  and  an  hoar  after  I 
was  cut  I  sat  In  the  office  quite  a  long  time 
befoi'e  they  got  th^r  instruments  ready.  Q. 
So  you  took  your  aniesthetlc  on  or  before  4 
o'clock  on  the  morning  of  the  12th?     A.  I 
could  not  tell  you  Just  exactly  what  time: 
It  was  something  after  3  o'clock   Q.  About 
4  o'clock,  because  you  were  hurt  about  3? 
A.  Yes.   Q.  You  say  you  were  takea  to  St 
Vincent's  Hospital?   A.  I  was  taken  to  St 
Vincent's  Hospital.   Q.  Do  yon  say  that  yon 
were  still  under  Uie  Influence  of  your  on- 
sesthetic  at  the  time  yon  were  in  Mr.  Ero^- 
ert's  office  on  the  19th  day  of  Norember, 
seven  days  after  that?  A.  Well,  yes,  pretty 
near  a  year  after,  and  I  am  stUl;  I  have 
got  it  In  my  system  yet   Q.  Yon  have  got 
that  anffisthetle  In  yonr  system  yet?  A. 
Yes,  sir;  I  have.   Q.  So  that  you  are  still 
not  quite  In  your  right  senses?  A.  I  am  in 
my  right  senses  now  at  the  present  time, 
but  my  stomach  is  not  through  with  it.  Q. 
Were  you  out  of  your  erases  on  the  19th  of 
November  at  the  time  that  rec^pt  was  dgn- 
ed?  A.  Almost  from  pain  and  sickneaa  Q. 
From  the  aniestheUc?  A.  Yes,  tfr;  and  tbB 
pain  in  my  hand.    Tbexe  was  affectloD  in 
my  hand,  whl<^  the  doctor  admitted  widdi 
caused  me  to  suffer  the  pain.  Q.  Yoa  were 
Boflerittg  from  the  pain  and  not  the  anaes- 
thetic thai?   A.  Botti  pain  and  ansesthetle 
together.   Q.  Yoa  were?  A.  Yes.   Q.  SeTcn 
days  after  this  accident?   A.  Yes,  sir.  Q. 
This  other  cheek  which  has  been  presented, 
and  whldi  counsel  has  called  fbr.  Is  Oiat 
your  .  slgnftture?    A.  Yes.    Q.  Is  that  tbe 
other  dieck  that  was  handed  to  yonT  A. 
From  the  men  for  fl92,  jes.   Q.  From  the 
moi?  A.  I  don't  know  whetho-  it  is  from 
the  men  or  not  The  benefit  from  the  day 
crew  and  the  night  crew,  yea.   Mr.  WUbor: 
I  vrlll  offer  this  In  evidence  as  defaidant^s 
Exhibit  B.   Recdved  without  objectlim  and 
marked  defendant's  Sixhlblt  BL  QnesUoni 
by  the  Jurors :   Q.  Did  you  ever  read  these 
checks  after  yon  recdved  them?  A.  K<^  1  did 
not   I  Just  looked  at  the  amount  aa  ttiem 
and  wrapped  them  up  and  went  home  and 
gave  them  to  my  wife  and  she  (H>ened  them 
and  looked  at  the  amoont  and  put  them  In 
our  trunk.   Q.  Did  she  read  them?  A.  No. 
she  did  not  to  my  recollection.   Q.  Any  dis- 
cussion about  them?    A.  Na    Q.  (by  Mr. 
Wilbur  resnmlnid.   Now,  as  to  this  d^end- 
ant^s  Exhibit     which  Is  the  chedc  from  tiie 
day  crew  and  the  night  crew  for  9192,  ttidr 
benefit,  as  a  matter  of  fact,  was  ttiat  dieck 
not  given  to  you  by  Mr.  Kroenert  In  his 
office  on  Friday,  the  day  before  yon  got  flUs 
dieck  and  signed  this  paper?   A.  I  got  the 
two  checks  on  the  same  day.  TUa  one  and 
that  one  I  got  at  the  same  time.    I  went 
home  with  them  both  ttie  same  time  and 
cashed  them  both  at  the  same  ttme.  Q.  And 
you  aay  you  did  not  fet  this  one  on  Friday? 


Digitized  by 


FOSTfiB  T.TTMITEBSITY  LUMBEB  ft  SHINGLE  CO. 


T41 


A.  I  ffot  them  botli  the  same  day*  Didat 
you  go  down  on  Friday  to  have  your  band 
dressed  •and  at  that  time  go  and  see  Mr. 
Krooiert  and  get  that  one  and  thai  be  said 
he  would  give  yon  the  $200  if  yoa  would 
rign  the  release  and  yon  said  yon  would?  A. 
He  did  not  say  notUng  to  me  about  a  re- 
lease. Q.  And  you  came  back  the  next  day 
and  lie  gave  you  that?  A.  Xo,  sir;  he  did 
not  Q.  And  both  of  these  dieeks  were  in 
your  possessifm?  A.  At  the  same  time.  Q. 
Ora  Sunday  from  Saturday  afternoon?  A. 
Tea.  Q.  With  those  atatements  on  them  of 
what  they  were  for?  A.  I  did  not  read 
tliem;  I  jnst  loiAed  at  the  amount  Q. 
Ton  say  he  told  you  Oie  qneatifm  of  this 
Job  was  not  In  the  papw?  A.  Tes,  he  told 
me  that  was  not  in  the  paper.  I  asked  him 
If  it  was  in  the  paper,  and  he  said,  *No.' 
Q.  He  told  you  it  was  not?  A.  Tes,  I  asked 
him,  'Is  that  down  in  paper?  And  he 
said,  *No.'  Q.  Did  Mr.  Krooiert  read  that 
relsBM  to  yon?  A.  Nc^  sir;  be  did  not 
Q.  Do  yon  claim  now  that  Mr.  Eroen^  mis- 
stated to  yon  the  contents  of  what  that  re- 
lease was?  A.  He  did  not  state  what  It 
was.  Ba  says,  *Btgn  tills  and  I  will  have 
Mrs.  Crary  write  yon  out  a  check  for  9200, 
and  that  will  make  you  a  nice  little  bunch 
ot  money.*  That  is  irtiat  he  said.  Q.  Then, 
an  I  understand,  be  did  not  tell  you  what 
was  In  that  paper?  A.  No,  sir;  he  did  not; 
never  mentttmed  wtMt  was  in  it  whatever. 
Q.  That  was  the  only  talk  you  had  with 
him  about  that  paper,  wbldi  yon  edgned, 
was  vriiflther  or  not  Qie  kind  of  Job  was  in 
tliat  and  be  tioMi  yon  it  was  not?  A.  That 
was  the  only  question  that  came  up.  Q. 
So  that,  as  a  matter  of  fftct,  Hr.  Kroemert 
did  not  deceive  you  when  you  signed  that 
paper,  did  he?  A.  He  did  not  Q.  He  did 
not  say  anything  to  you  what  was  in  It,  did 
be?  A.  He  did  not  say  what  was  in  it  no. 
Q.  So  that  fts  I  understand  you  to  say,  he 
did  not  represent  to  yon  what  that  paper  was 
at  aU?  A.  He  did  not." 

On  redirect  examination  plaintiff  testlfled 
as  foUows:  *^  Counsel  asked  you  if  Mr. 
Kroenert  deceived  yon  when  yon  signed  tbls 
paper?  A.  Yes,  he  did.  Q.  What  had  been 
your  conversation  prior  to  signing  the  paper? 
A.  He  asked  me  how  I  felt ;  asked  me  how 
I  was  cut  and  had  me  esplnin  It;  and  be 
told  me  that  tbe  tx^  made  up  a  check  for 
me,  a  purse  for  me  for  $102,  and  be  saya, 
'Now,  I  'am  going  to  go  with  them  too,  and 
that  will  make  yon  a  nice  little  bunch  of 
money,  and  as  soon  as  yon  are  able  to  go  to 
■w<«tk  you  can  come  back  and  go  to  work.* 
And  he  says,  'Now,  I  know  you  undnstand 
■hinglea  tboron^ly;  you  can  take  that  In- 
spection Job;  and,  furthnmore,  I  will  see 
that  you  and  yonr  family  will  nevw  want  for 
notbing.'*' 

The  cheok  for  f200  mentioned  in  the  testi- 
mony was  npon  a  printed  form,  except  that 
the  name  of  tlie  payee,  the  amount  and  the 
irord^  "For  accident  wliile  at  work  during 


evening  of  lltti  of  Novembtf ,  1910"  woe  type- 
wrlttoi  thereon  as  follows: 

No.  18TI3.  Portluid,  Oregon,  Not.  U,  UIO. 

To  HerclMBts'  NatlooAl  Bank,  PoitUnd,  Oregon: 

PftT  to  tta*  order  ot  C.  FoBter  $8)0.00  Two  Handnd 
a  No/UO  doUar& 

[Not  over  Two  Handred  t«K$i 

UnlToraltr  Lumber  4  Sbiaslo  Co., 

Per  A.  J.  Kroenert.  MeiMLser. 


Battlemeat  of  aooonnt 
below. 


For  aocldeat  wblle 
at  work  during  even- 
log  Ot  tbe  Utb  of  Not. 
UIO. 


Bndoreement  of  tbie 

Toucber  cbeck  conetl- 
tntei  acknowledgment 
by  payee  of  full  pay- 
ment of  account  speci- 
fied hereon.  Void  If 
altered  or  eraoed  la 
•nf  war.  Rotors  to 
paror  it  not  correot. 


We  think  this  furnishes  sufficient  evidence 
to  go  to  tile  Jury  to  sustain  the  contentiMi 
that  PwteouB,  acting  for  the  company  and 
under  tbe  direction  of  iti  manager,  led  plain* 
tiff  to  believe  that  the  ccnnpany  Intended  to 
give  Mm  a  donation  of  fSiOO,  and  tliat  the 
manager  allowed  him  to  remain  under  tliat 
impression  and  hurried  him  Into  signing  tlie 
release  without  explaining  to  him  the  eon- 
tente. 

[2]  It  Is  true  that  under  ordinary  drenm- 
stauces  a  man  is  not  excused  from  tlie  oon- 
seqaences  of  signing  a  paper  which  he  has 
negUgenUy  tailed  to  read;  but  this  is  not 
alwaya  tbe  case.  In  the  present  Instance  tbe 
manager  was  his  employer  and  apparently 
his  sympathising  friend,  and  Forteons  wu 
his  friend  and  a  brother  in  the  same  seeret 
order.  He  would  naturally  rely  m  their 
statements  and  would  not  be  likely  to  sus- 
pect any  attempt  to  overreach  him.  In  ad- 
dition it  appears  that  he  was  atk  and  in 
great  pain  from  bis  wounded  hand  and  in 
no  ccmditlon  to  transact  Important  Ini^ness. 
While  it  is  very  unlikely  that  his  mental  and 
physical  condition  mis  tlie  result  of  the 
antesthetlc  administered  several  days  bef(»e, 
the  fact  that  he  was  actually  in  the  condi- 
tion lie  described  ftom  some  cairae  seems  very 
probable.  He  is  not  to  be  branded  as  an 
lotational  ftUsifler  because  he  made  a  wrong 
diagnosis  of  tbe  cause  of  his  condition,  a 
thing  which  persons  akilled  in  the  treatment 
of  disease  do  ewty  day. 

[>]  Taking  bis  stetement  as  true,  as  we 
muflA,  because  the  Jwy  so  aec^ited  it  we 
conclude  that  lie  was  in  no  condition  to  read 
and  understand  tbe  contMte  of  tbe  paper 
signed  by  bim;  tliat  he  did  not  intend  to 
release  bis  claim  against  tbe  company ;  and 
that  the  r^ease  procured  under  the  circum- 
stances was  unfair  and  fraudulent  What 
our  conclusion  would  be,  sitUng  as  Ixiera  of 
fact  and  conridering  and  weighing  all  the 
testimony,  need  not  here  be  considered.  The 
question  before  us  is  not  as  to  tlie  w^ght  of 
the  testimony  but  as  to  whether  there  is  any 
testimony  to  soi^rt  plalntifl'a  contentlfm.  * 
Releases  obtained  under  drcnmstances  simi- 
lar to  those  detailed  tn  plaintiffs  testimony 
have  frequently  been  disregarded  or  set  aside 
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by  the  ' courts.  0  Thompson  Neg.  H  7376, 
7377,  and  cases  there  cited;  Olston  t.  O.  W. 
P.  &  Ry.  Co.,  52  Or.  343,  96  Pac.  1095,  97 
Pac  538,  20  L.  R.  A.  (N.  S.)  015 ;  Ghrlstlan- 
8on  T.  Chicago.  St.  P.,  etc,,  Bj.  Co.,  07  Minn. 
D4,  69  N.  W.  640.  Not  can  we  agree  with 
connsel  that  the  transaction  Itself  Is  devoid 
of  any  Indication  of  overreaching  and  unfair- 
ness on  the  part  of  defendant  It  is  plainly 
the  law  that  plaintiff  had  a  right  to  com- 
promise hlg  claim  for  ?200  or  for  f  1  if  he 
saw  fit;  but,  whatever  the  clrcomstances 
bearing  upon  the  probability  that  he  would 
d^berately  have  done  so,  the  practical  loss 
of  his  hand  was  a  fact  then  and  always  ap- 
paroit  to  him.  He  knew  that  lie  was  greatly 
and  permanently  injured.  Anybody  In  his 
right  ndnd  would  have  known  that,  if  entitled 
to  any  remuneraUon  whatevw,  the  sum  of 
4200  would  be  ridiculous  as  a  recompense.  As 
a  gratuity  it  might  be  thankfully  accepted,  as 
any  som  so  given,  no  doobt,  would  have  been 
under  these  drcnmstancra,  but  its  gross  in- 
adequacy as  compensation  at  once  snsKosts 
tbe  Idea  that  it  was  received  as  ciharlty. 
While  this  Inadequacy  may  be  but  a  sllfi^t 
circumstance  tending  to  show  that  plaintiff 
did  not  know  or  realise  that  he  was  releas- 
ing a  valuable  daim  iSw  substantial  damages, 
it  is  one  entitled  to  coiuideratlon.  ^le  whole 
matter  as  the  testimony  leaves  it  was  a  ques- 
tion ot.fiict  tar  the  Jury,  and  not  of  law  tor 
the  court 

[4]  Tlie  admission  of  the  testimony  of  A. 
L.  BnlUs  tMidbig  to  show  that  a  f^w  hours 
after  the  accident  (Nafson,  def^dant's  ftne- 
man,  was  seen  to  tighten  up  the  bolts  on 
tile  sawgnard  and  put  in  a  new  bolt  is  al- 
leged as  error.  The  authorities  almost  uni- 
versally agree  tliat  eridence  of  subsequent 
rqmlrs  and  improvements  cannot  be  admit- 
ted to  show  previous  n^llgence.  Skottowe 
T.  O.  8.  If,  etc.,  By.  Go.,  22  Or.  438,  80  Pac. 
22^  16  Ia  R.  A.  006 ;  LoTe  v.  CSiamhers  Lum- 
ber Ca,  129  .Fac  402;  Oolumbia  ft  Puget 
Sound  B.  Ca  T.  Hawthorne,  144  IT.  S.  202, 12 
Sup;  a.  091,  SO  L.  Ed.  40S.  But  it  does  not 
eoBow  that;  because  such  evidence  la  iuad' 
mlsrible  for  Ui«  puziwse  of  showing  n^li- 
genoe,  It  Is  always  inadmissible  for  any  pur- 
pose. Thus,  as  pointed  out  in  Love  t.  Cham- 
bers Lumber  Oompany,  snpn,  where  it  is 
claimed  1^  the  defendant  that  certain  safe- 
guards allied  by  plaintiff  to  have  been  nec- 
essary could  not  be  used  without  impairing 
the  efficimcy  of  the  maditnery,  evidence  that 
subsequoit  to  die  injury  audi  safeguards 
were  provided  and  actually  used  without  any 
detriment  to  the  operatli»k  of  the  machinery 
was  admisfilble.  Another  ground,  well  estab- 
lished by  reason  and  authority,  is,  in  those 
cases  where  the  Jury  has  been  permitted  to 
view  the  madiine^  evidence  Is  admissible  to 
show  that  such  machine  has  been  repaired  or 
altered  subsequent  to  tbe  accident  Marien 
V.  U.  J.  Walsh  ft  Ca.  181  Pac.  SOSl  The  evi- 
dence here  objected  to  would  seem  to  come 
fairly  within  this  exceptlcHL  Another  equally 


well-establlsBed  ground  upon  whidi  such  tes- 
timony may  be  admitted  arises  in  tbose  cases 
where  the  actual  condition  of  the  maddnery, 
or  other  appliance,  causing  the  accident  la  a 
question  in  dispute.  In  these  cases  sudi  evi- 
dence is  admitted  not  to  show  knowledge  of 
the  defect  on  the  part  of  the  d^endant  or 
to  show  negligence  in  failure  to  repair  or 
guard  tbe  machinery,  but  to  show  the  actual 
condition  at  the  time  the  accident  happened. 
Brenuan  v.  Lachat.  S  N.  T.  St  Rep.  882: 
Louisville  ft  N.  a  Oo.  V.  Malone,  109  Ala. 
509,  20  South.  33,  dted  In  42  L.  R.  A.  762, 
note ;  Texas  ft  N.  O.  R.  Co.  T.  Anderson  et 
aL  (Tex.  Civ.  App.)  61  8.  W.  424;  Kuhn  v. 
Illinois  Central  R.  R.  Ca,  111  IlL  App^  323: 
City  of  Emporia  r.  Schmldllng,  88  Biin.  48S. 
6  Paa  893 ;  Harter  v.  Atchison,  SS  Kan.  290, 
38  778.  In  Brennan  v.  Ladiat,  mpra, 
the  court  says:  *TbB  evidence  was  clearly 
competent  as  tending  to  show  that  defendant 
had  rmoved  the  cause  of  tiie  aoddent  Tbe 
cases  cited  by  appellant  are  all  cases  where 
it  was  attempted  Co  be  shown  that  after  an 
accident  a  different  or  perhaps  safer  mode 
of  structure,  or  preventive,  or  a  different 
mode  of  conveyance  or  rate  of  qieed  was 
adopted  after  an  acddoit,  exc^c  in  the  ease 
in  81  Hun,  wh«e  it  was  attempted  to  be 
shown  that,  some  mtmtlis  after  an  aoddnt 
happened  in  the  hallway  of  a  tenement  house 
reason  of  a  defective  oil  clotb  oovering, 
the  landlord  pat  down  a  new  one,  there  can 
be  no  question  but  that  such  evidence  Is  in- 
competent as  tendii^  to  prove  negUgenca  If 
an  accident  happened  iqmn  a  railroad  by  rea- 
son of  a  bn^nn  rail,  it  would  be  qidte  omnpe- 
tent  to  show  that  after  tlie  accident  the 
broken  rail  was  rwnoved  and  replaced  br  a 
sound  one  as  a  mere  matter  of  fact,  but  It 
would  be  Incompetent  to  show  that  after  the 
acddoit  a  dUTnent  make  and  style  of  rait 
was  used  as  tending  to  show  negligence  Id 
using  the  style  of  rail  upon  which  the  acci- 
dent took  place." 

[I]  It  would  have  been  lavper  for  the 
court,  by  ruling  or  instruction,  to  have  oon- 
flned  the  evldmce  admitted  to  the  purposes 
herein  indicated,  but  the  objecttcm  was  gw- 
eral  and  no  Bodb  limitation  was  -requested. 
Under  such  dreumstances,  defendant  cannot 
now  conq^liUn  of  its  admission.  Woods  v. 
Missouri,  S.  ft  T.  R.  Ca,  SI  Mo.  App.  SOa 

[I]  It  is  objected  that  the  allegatloBs  of 
fraud  in  die  procurement  of  die  release  ace 
not  sufflcioit  to  JustiQr  the  admistion  ot 
plaintiff's  testimony  in  r^ard  to  It  Tbe  at 
legadons  are  sMuewhat  goieral;  but,  no  ob- 
Jectltm  having  been  made  by  demurrer  or  by 
motton  to  make  more  deflnlte^  we  think  them 
sufficient  after  verdict,  especially  since  dw 
attention  of  the  court  was  not  ^ectflcaUy 
called  to  the  alfeged  defect  during  the.trlsL 

[7]  The  Instmction  given  by  the  court  in 
reference  to  die  degree  of  care  required  of 
a  master  and  servant  correctly  stated  tbe 
law.  Doyle  v.  Missouri,  K.  ft  T.  Trust  Oa. 
140  Ma  1,  41  8.  W.  206;  Choctaw,  Okla- 
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homa,  eta,  R.  R.  Co.  t.  McDade.  191  IT.  8. 
64,  24  Sup.  Ct.  24.  48  L  Ed.  96.  Standing 
alone,  tbe  Instruction  Is  not  to  be  commend- 
ed, Imt  taken  ]n  connection  with  tbe  whole 
charge,  which  was  able  and  fall7  and  fairly 
stated  the  Issues,  tb»  defendant  has  no  rea- 
son to  complain. 

[t]  The  requests  of  defendant  for  Instruc- 
tifms  were,  we  thlnlE,  sufficiently  covered  by 
the  general  Instructions  of  tbe  conrt.  The 
instmctlon  given  Is  as  follows:  "This  paper, 
purporting  to  be  a  release,  Is  regular  upon  Its 
face,  and  the  inreBumption  of  law  to  begin 
with  Is  that  it  was  executed  In  good  faith.' 
Fraud  Is  never  presumed  but  must  be  estab- 
lished under  our  laws  by  reasonably  clear 
and  satiBfactory  evidence.  The  burden  of 
proof  ui>on  this  question  Is  upon  the  plaintiff 
to  establish  that  this  paper,  purporting  to 
by  a  release,  was  signed  and  executed  through 
firaodnlent  misrepresentations  upon  the  part 
of  the  defendant"  The  language  of  defend- 
ant's request  was  as  follows:  "I  Instruct 
yon  that  If  is  a  general  rule  that  the  plain- 
tiff cannot  be  heard  to  say  that  he  did  not 
know  the  contents  of  the  release  or  the  pa- 
per signed  by  him  when  he  had  an  oppor- 
tunity to  read  it"  It  may  be  conceded  that 
this  request  states  a  rule  to  a  certain  extent 
general,  but  tbe  exceptions  to  it  are  so  nu- 
merous that  stated  baldly  and  without  the 
qualiflcations  which  the  law  has  attached  to 
It,  the  probable  result  would  be  to  mislead 
the  Jury,  who  would  be  likely  to  accept  the 
statement  that  such  was  the  "general  rule" 
to  mean  that  It  was'  the  universal  rule. 

[t]  The  objection  that  the  sealed  verdict 
was  received  and  opened  after  the  Jury  had 
separated  cannot  avail  the  defendant  It 
appears  from  the  direction  of  tbe  court  to 
the  Jury  that  It  was  agreed  that  they  might 
disperse  upon  delivering  to  the  bailiff  their 
sealed  verdict  No  objection  to  this  state- 
ment was  made  by  counsel  for  defendant  at 
the  time;  neither  was  any  objection  made 
at  the  time  the  bailiff  delivered  the  verdict 
to  the  court,  nor  at  any  time,  until  a  motion 
for  a  new  trial  was  filed.  In  the  condition 
of  the  record,  we  must  assume  that  consent 
was  given  by  counsel  to  the  separation  of  the 
jury  and  to  the  reception  of  the  verdict  in 
their  absence. 

The  judgment  Is  affirmed. 

BGIUmrT,  J.  (dlssentias).  The  plaintiff 
Inatitoted  tlils  ftctl<m  to  recover  damages 
from  tbe  defttidant  for  injnriea  suffered  by 
bim  in  its  mlU  <ni  account  of  alleged  neg- 
Ugeuoe  of  the  defendant  In  not  providing 
for  him  a  safe  place  In  whltih  to  work.  Ad- 
mitting that  the  plaintiff  was  injured,  the 
d^endant  denied  all  liability  therefor  and 
atOrmatively  pleaded,  with  other  defenses, 
chat  tbe  plaintiff,  in  consideration  of  the 
payment  to  him  of  $200,  released  the  defend- 
ant from  all  liability  on  account  of  tiie  ao- 
eUieat  described  in  the  complatot  The  re- 
leaae  .««■  la  writing;  and  the  plalnUfl  ad« 


mltted  In  his  testimony  that  he  executed  the 
same,  which  is  na  follows: 

"Portland,  C^egoo.  November  19,  1910. 
In  consideration  of  two  hundred  ($^.00> 
dollars,  the  receipt  of  which  is  hereby  ac- 
knowledged, paid  to  me  by  the  University 
Lumt)er  &  Shingle  Company,  I  do  hereby  re- 
lease the  said  University  Lumber  &  Shingle 
Co.  from  and  on  account  of  all  or  any  claim  for 
damages  that  I  may  have  against  It  for  any 
reason  whatsoever,  and  particularly  on  ac- 
count of  an  accident  Which  happened  to  me 
on  the  eleventh  day  of  November,  1910,  at 
the  shingle  mill  of  the  said  company  near 
University  Part,  Portland,  Oregon,  at  which 
time  I  lost  all  of  the  fingers  and  a  portion  of 
my  thumb  on  my  left  hand,  and  In  consldera- 
tl<Hi  of  said  sum  I  do  hereby  release  said 
company  from  any  claim  for  damages  as  Is 
hereinabove  set  forth. 

"[Signed]  Chas.  L.  Foster  [Seal.] 

"Witnesses:  [Signed]  Irene  Grary.  C.  B. 
Morton." 

Concerning  this  writing,  the  reply  allies 
as  follows:  .  "The  plaintiff,  further  replying 
to  the  said  second  and  separate  defense  here- 
in, alleges  that  on  or  about  the  1901  day  of 
November,  1910,  the  employes  in  and  about 
the  mill  of  the  said  defendant  by  and  on  ac- 
count of  the  injur^f  to  the  plalntlfl,  subscrib- 
ed a  sum  of  money  for  the  plaintiff  and  plac- 
ed the  same  in  the  hands  of  J.  Kroenert, 
who  is  and  was  at  said  time  fke  president 
and  general  manager  of  the  defendant  That 
the  said  Krooiert  promised  and  agreed  that 
he  would  aaslBt  this  plaintiff  personally  to 
the  same  extcait  as  ^d  tbe  employes,  and 
that  while  this  plaintiff  was  suffering  from 
the  injuries  to  his  left  hand  as  set  out  in 
the  cnnpUdnt  herein,  and  while  be  was  suf- 
fering from  the  effeds  of  the  aneesthetle  ad- 
ministered to  him  at  the  time  of  the  ampu- 
tatlmi  of  tbe  Angers  from  his  left  hand,  this 
plaintiff  was  indered  and  directed  to  go  to 
the  said  J.  Kroenvt  to  receive  the  mon^  so 
subscribed.  That  plaintiff  went  to  the  office 
of  said  Kroenwt  That  thereupon  tiie  said 
Eroenert  requested  him  to  sign  a  paper,  and 
falsely  and  fraudulent^  and  unlawfully, 
and  with  intent  to  deceive  and  defraud  this 
plainttfl,  represented  that  the  said  paper  was 
a  receipt  tor  the  money  so  subscribed  by  tbe 
en^loyes  asuA  by  himself;  and  that  the  same 
was  not  Intended  and  would  not  i:elea8e  the 
company  from  the  damages  sustained  by  Uiis 
plalnttfC,  and  that  the  defendant  would  con- 
tinually «nploy  tbe  plaintiff  in  and  about 
the  ndll  and  premises  and  pay  to  him  the 
sum  of  seventy-flTe  (f  7S.00)  dollars  each  and 
every  month  as  long  aa  Uie  mill  continaed  to 
stand.  That  raying  upon  the  rqtresentatlon 
so  made^  and  being  sick  and  iU  ea  atoreaaid, 
this  plaintiff  signed  ttte  pretem!^  release." 

In  respect  to  this  pleading;  it  will  be  no* 
tlced  that,  although  the  idaintiff  claims  that 
ha  was  sick  and  suffering  from  the  effect  of 
tbe  annathetie  nine  days  after  the  hanmi- 
lug  of  the  accident,  he  does  not  iatimato 
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that  bis  matal  fiicnltlea  were  In  any  way 
impaired  or  raqiended.  For  angbt  that  ap- 
pears In  the  reply,  the  plaintiff  had  full  con- 
trol of  his  mind  and  memory,  and,  If  be 
would  deftet  the  release  ftir  want  of  under- 
standing, be  must  plead  either  that  he  was  non 
compos  mentis  or  laboring  ander  snob  mental 
distress  at  the  time  that  he  conld  not  and 
did  not  comprehend  the  nature  and  conse- 
quences of  the  act  be  was  performing  In  the 
execution  of  the  release.  Brown  t.  Feldwert, 
46  Or.  863,  80  Pac.  414,  was  a  case  somewhat 
Uke  this  in  that  the  writing  sought  to  be 
impeached  by  the  makers  thereof  was  sold 
to  have  been  procured  by  fraud,  and  this 
court  there  held  that:  "It  is  absolutely  es- 
sential in  ideadlng  that  a  signer  of  a  paiwr 
was  fraudulently  misled  as  to  what  was  be- 
ing signed,  to  show  that  the  signer  was  firee 
from  negligence  in  the  matter."  No  sudi  al- 
legation appears  in  the  reply  here.  That 
pleading  also  does  not  state  Caets  suffldent 
to  constitute  a  rescission  of  tlie  ctmtract  of 
release  in  that,  It  Is  not  averred  that  the 
plainUfl  baa  restored  to  the  defendant  the 
money  paid  as  a  consideration  for  the  re- 
lease. In  Scott  T.  Walton,  32  Or.  460,  464, 
62  Fae,  180,  181,  Mr.  Justice  Bean  lays  down 
the  rule  in  this  language:  "A  party  who  has 
been  Induced  to  «iter  Into  a  contract  by 
fraud  bas  upon  Its  dlsoovery  an  election  ot 
remedies.  He  may  either  affirm  the  contract 
and  sue  for  damages  or  disaffirm  it  and  be 
reinstated  In  the  position  in  which  be  was 
before  It  was  consummated.  These  remedies, 
bowerer,  are  not  concurrent  but  wholly  In- 
consistent The  adoption  of  one  Is  the  ex- 
clusion of  the  other.  If  he  desires  to  rescind, 
be  must  act  promptly  and  return,  or  offer  to 
return,  what  he  has  rec^red  under  the  con- 
tract He  cannot  retain  the  firutts  of  the  con- 
tract awaiting  future  developments  to  de- 
termine whether  it  is  more  profitable  for  him 
to  affirm  or  disaffirm  It  Any  delay  on  his 
part,  and  especially  bis  remaining  In  posses- 
sion of  the  property  received  by  him  under 
the  contract  and  dealing  with  It  as  his  own, 
will  be  evidence  of  hie  Intention  to  abide  by 
the  contract"  In  our  own  state,  authorities 
to  the  same  effect  are  these:  Wells  v.  Neff, 
14  Or.  66, 12  Pac.  84,  88 ;  Crossen  v.  Murphy, 
31  Or.  114,  49  Pac.  859;  State  v.  Blize,  87 
Or.  404,  61  Pac.  736 ;  Dundee  Mortgage  Co. 
V.  Goodman,  36  Or."  453,  60  Pac.  3;  Van  de 
Wlele  V.  Garbade  Co.,  60  Or.  585,  120  Pac. 
7{^.  The  following  authorities  and  many 
more  which  might  be  cUed  teach  the  same 
doctrine:  Rabitte  v.  Ala.  Great  So.  Ry.  Co., 
158  Ala.  431,  47  South.  573;  Norwich  Union 
F;  Ins.  V.  Girton,  124  Ind.  217,  24  N.  E.  984 ; 
Valley  v.  Boston  R.  Co.,  103  Me.  106,  68  Atl. 
635;  Drohan  v.  t^ake  Shore  Ry.,  162  Mass. 
436.  38  N.  E.  1116 ;  Pangborn  v.  Continental 
Ins.  Co.,  67  Mich.  683,  35  N.  W.  814;  Orlppen 
V.  Hope,  38  Mich.  344 ;  Morris  v.  Great  North- 
ern Ry.  Co.,  67  Minn.  74, 60  N.  W.  ^ ;  Lanev. 
Dayton  Coal  Co..  101  Tenn.  581,  48  S.  W. 
10d4;  Bralnard  T;  Van  Dyke,  71  Vt  359,  46 
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AU.  758;  Town's  Adm'r  r.  Waldo,  62  Vt 
118,  20  Atl.  326;  Louisville,  etc.  Ry.  Uc- 
Elroy,  100  Ky.  153,  37  S.  W.  844:  Bast  Tenn. 
Ry.  Co.  V.  Hayes,  83  Ga.  558,  10  S.  £.  390: 
Vandervelden  v.  Chicago,  etc.,  Ry.  CJo.  (C.  C.) 
61  Fed.  64 ;  Barker  v.  N.  P,  By.  Co.  (C  O 
65  Fed.  460. 

An  apparent  exception  to  this  rule  requli^ 
Ing  the  return  of  what  has  been  received  of 
benefit  from  a  contract  before  reaciaslon  is 
allowed  is  found  in  cases  where  the  amount 
due  on  the  contract  to  the  person  executing 
the  release  has  been  fixed  and  determined  so 
that  the  sum  paid  Is  really  a  part  of  a  gnat- 
er  Indebtedness.  In  such  a  case  part  pay- 
ment of  an  acknowledged  larger  mizn  con- 
stitutes no  otmi^deratlon  for  a  release  of  the 
entire  indebtedness,  and  hence  the  plaintiff 
in  such  case  Is  entitled  to  prosecute  such  an 
action,  and  that  too,  without  returning  the 
amount  paid,  because  that  was  riglitfuUr 
bis  own  in  the  first  instance.  It  Is  analogous 
to  brli^ng  an  action  for  a  balance  of  ac- 
count giving  credit  for  a  payment  already 
made.  Where,  however,  the  amount  Is  un- 
liquidated, as  In  tbe  case  of  a  claim  for  dam- 
ages, the  rule  Is  uniform  that,  before  a  re- 
lease alleged  to  have  been  obtained  by  fraud 
can  be  disregarded  or  rescinded,  the  party 
alleging  the  fraud  must  return  the  amount 
paid  for  the  release^ 

The  case  in  hand  la  distinguishable  io  that 
respect  ttom  Olston  v.  Oregon  Wata  "Powtx 
Co.,  62  Or.  843.  06  Pac  1096.  20  U  B.  A. 
(N.  S.)  915.  This  mis  an  action  to  recover 
damages  for  death  of  the  plaintiff's  intestate 
caused  by  the  neglU^nce  of  tbe  d^endant 
A  release  under  seal  was  pleaded  aa  a  de- 
fense, but  the  plaintiff  all^;ed  not  only  false 
and  fraudulent  misrepresentations  made  by 
the  defendant  with  intent  to  defraud  and  de- 
ceive the  plaintiff,  but  also  that  he  had  re- 
turned all  the  money  and  other  things  re- 
ceived as  a  condition  for  the  release  thus 
bringing  himself  within  the  doctrine  of  the 
precedente  of  this  state  already  quoted.  Op- 
posed to  this  rule  requiring  the  return  of  tbe 
consideration  in  order  to  overturn  the  re- 
lease of  an  unliquidated  claim  la  tbe  caae  of 
Girard  v.  St  Louis  Car  Wheel  Go^  46  Mo. 
App.  79.  That  case,  bimever,  stands  prac- 
tically alone  on  tbe  question  directly  Involv- 
ed, and  it  bases  its  reasoning  on  cases  where 
the  claim  was  fully  liquidated  and  the 
amount  actually  determined  before  the  re- 
lease was  signed. 

Passing  the  insuffidency  of  tbe  reply  In  the 
respects  mentioned,  it  Is  proper  to  examine 
the  testimony  In  connectlcm  with  the  traod 
charged.  There  are  three  elements  of  de- 
ception imputed  to  the  president  and  mana- 
ger of  the  defendant,  who  Induced  the  plain- 
tiff to  sign  the  release  In  question:  (1)  Ttmt 
be  "represented  that  said  paper  was  a  re- 
cript  for  the  mon^  so  subscribed  by  the  aa- 
ployfis  and  btmsdf."  (2)  '"That  the  same 
was  not  Intended  to  and  would  not  rdeaM 
the  company  from  the  damages  sustained  by 
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the  pUlntiff."  ^  That  the  defendant  wonld 
contlniuUly  employ  the  plaintiff  In  and  about 
the  mill  and  premises  and  pay  to  him  the 
stun  of  f7S  each  and  every  month  as  long 
as  the  mill  ooatlnned  to  stand."  The  first 
two  of  these  spedflcatlODS  are  representa- 
tions of  the  legal  effect  of  the  paper  In  aues- 
tton,  and  the  third  is  a  promise  of  what  the 
defendant  would  do  in  the  fntnre.  The 
plaintiff  Is  the  only  witness  who  testified  In 
his  behalf  respecting  tbe  execution  of  the 
contract  of  release.  He  narrates  in  his  direct 
examination  that  he  went  to  the  office  of  the 
company  for  the  purpose  of  getting  a  check 
for  the  amount  subscribed  for  his  benefit  by 
his  fellow  employes.  After  some  conversa- 
tion with  the  manager  as  to  how  tbe  ticd- 
dent  occurred,  the  witness  proceeds  thus: 
"And  he  asked  me  if  I  would  stay  there  for 
two  or  three  minutes  until  he  went  out  I 
says,  'Xes.'  Be  went  out  and  I  did  not  have 
tbe  time;  I  did  not  look  at  tbe  time  when 
he  went  out  or  when  he  came  in,  but  it  was 
not  very  long,  and  he  came  In  with  a  taU 
dark-complexioned  man ;  I  have  never  seen 
before,  never  seen  since,  and  don't  know  who 
be  was.  And  be  sat  down  at  this  table. 
'Now,'  he  says,  'look  over  that  and  sign  it, 
and  X  will  have  Mrs.  Somebody  [I  don't  recol- 
lect her  name]  write  you  out  a  check  for 
$200';  and  he  says,  'I  will  give  yon  a  job  as 
long  as  that  mill  runs,  and  I  will  see  that 
you  and  your  family  will  never  want  for 
nothing ;  If  you  are  ever  In  want,  I  want  yon 
to  come  and  tell  m&*  So  I  looked  at  the  pa- 
per; X  did  not  read  much  of  it;  I  started  in; 
and  I  turned  round  to  him  and  I  says,  'Is 
that  in  the  paper?'  He  says,  'No,  but  yon 
can  take  it  for  granted  from  me  that' it  will 
be  Just  as  I  am  telling  you  that  it  will;  you 
sign  that  and  I  will  give  you  $200  more,  and 
y«u  will  never  want  for  nothing.'  I  signed 
the  paper  and  he  had  that  man  sign  it,  and 
he  had  the  woman  sign  it;  the  woman  ste- 
nographer at  his  place  sign  It;  and  that  was 
all  and  I  took  the  mon^  and  left" 

On  cross-examination  he  testified  as  fol' 
lows:  "Q.  And  did  not  Mr.  Kroenert  hand 
you  at  this  time  this  paper,  which  I  now 
present  to  you,  and  which  X  will  ask  to  have 
marked  defendant's  Exhibit  C7  A-  That  Is 
my  signature.  Q.  And  this  defendant's  Ex- 
hibit O  la  the  paper,  is  It  not,  that  you  algn- 
edatfliBt  time?  A.  That  Is  my  stgnatureop 
It.  Q.  WdPi,  ttiat  Is  tbe  papw  yen  signed  at 
that  time?  A.  Mnstbek  Q.  Now,  as  a  matter 
of  fact,  you  tixA  that  and  read  it,  did  you 
not?  A.  I  did  not  Q.  At  that  time?  A.  I 
took  It,  bat  I  did  not  read  It  Q.  Yon  say, 
then,  yoa  did  not  read  it?  A.  No,  sir;  I  tried 
to  read  It;  I  glanced  It  oret;  and  be  says, 
'Ton  go  ahead  and  sign  that,  and  I  win  have 
Mrs.  Cnuy  [or  whatever  her  name  is]  make 
out  a  check  for  $200.'  Q.  Ton  had  it  in  your 
bands?  A.  I  had  it  in  my  banda  Q.  And 
glanced  It  over?  A.  I  ^nced  at  It;  I  am 
not  much  of  a  reader;  and  it  would  take  me 


some  time  to  read  It;  and  I  am  snffertng 
pain,  I  was  sick  at  the  time;  I  could  not 
content  myself  to  stay  there  so  long.  Q.  You 
say  you  did  not  glance  over  It?  A.  I  Just 
glanced  at  It,  yes,  and  X  asked  him  tf  the  Job 
was  on  that;  that  he  said  that  I  and  my 
family  would  never  want  for  nothing;  1 
asked  him  if  that  was.  on  It,  and  he  says, 
'No,  but  I  will  guarantee  It  Is  all  right; 
you  go  ahead  and  sign  It*  Q.  You  say  he 
told  you  the  question  of  this  Job  was  not  In 
the  paper?  A.  Yes,  he  told  me  that  was  not 
In  the  paper.  I  asked  him  if  it  was  In  the 
paper,  and  he  said,  'No.'  Q.  He  told  you  It 
was  not?  A.  Yes,  I  asked  him,  'Is  that  down 
in  the  paper?'  and  he  said,  'No.'  Q.  Did 
Mr.  Kroenert  read  that  release  to  you?  A. 
No,  sir;  he  did  not  Q.  Do  you  claim  now 
that  Mr.  Kroenert  misstated  to  you  the  con- 
tents of  what  that  release  was?  A.  He  did 
not  state  what  it  was.  He  says,  'Sign  this 
and  I  will  have  Mrs.  Crary  write  yon  out  a 
check  for  $200,  and  that  will  make  you  a 
nice  little  bunch  <tf  money.*  That  is  what  he 
said.  Q.  Then,  as  X  understand,  he  did  not 
tell  you  what  was  In  that  paper?  A.  No,  sir; 
he  did  not;  never  m^tl(«ed  what  was  In 
It  whatever.  Q.  That  was  the  mly  talk  yoa 
had  with  him  about  ttie  paper,  which  yoa 
signed,  was  whether  or  not  the  kind  of  Job 
was  in  that  and  he  told  you  It  was  not?  A. 
That  was  the  only  question  that  came  up. 
Q.  So  that,  as  a  matter  of  fact,  Mr.  Kroenert 
did  not  deceive  you  when  you  signed  that 
paper,  did  he?  A.  He  did  not  Q.  He  did 
not  say  anything  to  you  what  was  in  it,  did 
he?  A.  He  did  not  say  what  was  in  it,  no. 
Q.  So  that,  as  I  onderstand  yoa  to  say,  he 
did  not  rcvresoit  to  you  what  that  paper 
waa  at  all?  A.  He  did  not" 

TtM  idalntifr  eridaitly  understood  that  he 
was  aboat  to  execute  some  obligatory  writ- 
ing; for  when,  as  he  says,  the  manager  prom- 
ised verbally  to  give  blm  a  Job  as  long  as 
ttie  mill  run,  etc:,  be  demanded  to  know  If 
that  was  In  tbe  PVWt  but  tbe  managa  says^ 
"N(h  bat  you  may  take  H  for  granted  from 
me  that  it  will  be  Just  as  I  am  telling  yoa 
that  it  will.**  Out  ct  his  own  mootb  be  says 
that  be  had  tbe  itaper  in  bis  band  with  tbe 
opportunity  of  reading  it  and  was  told  by 
tbe  managw  to  look  tt  over  and  sign  It 
Altboagh  he  bad  tbe  opportnnl^  to  and  was 
urged  to  read  the  paper,  he  r^ieatedly  says 
tbe  manager  did  not  read  It  to  blm ;  that  the 
latter  did  not  state  what  It  was;  and  that 
"he  nerer  mentkmed  what  was  in  It  what- 
ever," etc.  Instead  of  proving  the  allc«»itlon 
that  the  manager  repreaoited  that  the  paper 
"was  a  receipt  for  tbe  mon^.  subscribed, 
and  that  the  same  was  not  Intended  and 
would  not  release  tbe  company  from  the 
damages  sustained  by  the  plaintiff,"  the  tes- 
timony of  the  plaintiff  bknaelf  directly  con- 
tradicts  and  disproves  the  allegations  of  bla 
reply. 

To  make  statonenta  fraadalent;  tbc^  moat 
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be  represeotatloiu  of  past  or  present  mate- 
rial facts.  Fraud  cannot  be  predicated  upon 
a  statement  or  mere  opinion  or  bare  promises 
of  sometblng  to  be  performed  In  the  future. 
If  the  promise  Is  a  part  of  the  contract,  the 
person  complaining  must  rest  his  action  upon 
a  breach  of  that  promise.  Moreover,  neither 
the  defendant  nor  Its  manager  Is  being  sued 
for  a  breach  of  a  contract  to  fumfsh  employ- 
ment to  the  plaintiff  for  an  indefinite  period. 
Disproving  as  he  does,  by  his  own  testimony, 
the  allegationa  of  fraud  contained  In  the 
reply,  the  plaintiff  presents  a  case  where, 
haTlng  every  opportunity  to  Inform  himself 
of  the  nature  of  the  instrument  he  was  sign- 
ing, he  acted  upon  bis  own  Judgment  and 
signed  the  release.  In  the  well-considered 
case  of  Wlmer  v.  Smith,  22  Or.  469,  486,  30 
PaC.  416,  421,  Mr.  Justice  Lord  lays  down  the 
rule  thus:  "Even  where  misrepresentations 
are  made,  if  a  person  relle«  upon  his  own 
Judgment  when  be  has  fall  means  of  knowl- 
edge, he  cannot  complain  of  snch  misrepre- 
sentations. On  a  charge  of  fraud,  the  bur- 
den of  proof  is  on  the  party  alleging  It  The 
defendants  must  clearly  and  distinctly  prove 
the  fraud  or  false  representations  they  al- 
lege. The  law  In  no  case  presumes  fraud. 
The  presumption  Is  always  in  favor  of  In- 
nocence and  not  guilt  Fraud  must  be  prov- 
ed, bat  It  may  be  proved  by  circumstances 
from  which  no  other  inference  but  that  of 
fraud  can  be  drawn.  The  rule  Is  that  when 
proven  hj  drcumstances,  they  must  afford  a 
strong  presumption.  Circumstances  of  mere 
suspicion  will  not  warrant  the  conclusion  of 
fraud.  'The  evidence  of  It,'  Chancellor  Kent 
said,  'must  be  clear,  strong,  and  satisfactory.' 
And  so  likewise  said  the  learned  and  em- 
Inoit  Dillon.  In  no  doubtful  matter  does 
the  court  lean  to  the  conclusion  of  fraud;  it 
is  not  to  be  assumed  on  doubtful  erldence. 
If  tho  fraud  Is  not  clearly  and  strictly  prov- 
ed as  alleged,  relltf  cannot  be  bad, -although 
ttie  party  against  whom  the  relief  Is  sought 
may  not  have  been  perfectly  fair  In  bis  deal- 
ings. The  facts  constitatiDg  fraud  must  be 
clearly  and  conduslTely  established  by  the 
court  in  finding  It;  but  it  may  be  proved 
by  a  preponderance  of  the  teBtlmony."  Hwe 
Is  a  skilled  mechanic  able  to  read,  with  the 
(VPortunlty  of  readliiff  and  the  reading 
ed  upon  hhn,  whose  perfect  command  of  the 
KngUsh  langnage^  as  disclosed  by  the  testl* 
mony.  shows  him  to  be  a  man  of  more  than 
ordinary  Int^^ence.  Under  such  drcnm- 
stances,  the  releasor,  having  the  opportunity 
to  read,  la  bound  by  the  twms  of  the  in- 
stmment  if  he  does  not  rsad  It  Bpitie  v. 
B.  ft  O.  R.  IL  Ca,  7S  Md.  162,  28  AtL  807, 
82  Am.  Bt  BeP.  S78;  Ho^er  t.  aUzens'  St 
By.  Co.,  86  Ind.  App.  662,  70  N.  B.  828; 
Atchison,  TopdEa  ft  Santa  FB  t.  Tanord- 
■tranO,  67  Ktn.  886^  78  Fac.  118;  McNamara 


V.  Boston  Blev.  By.  Co.,  197  Mass.  383.  63 
N.  E.  878 ;  Leddy  v.  Barney.  139  Mass.  3&1, 
2  N.  E.  107;  Mateer  v.  Mo.  Pac  By.  Co.,  105 
Mo.  320;!  Williams  v.  Wilson,  18  Misc.  Rep. 
42,  40  N.  T.  Supp.  1132;  Missouri,  K.  ft  T. 
Ry.  V.  Craig,  44  Tei.  Civ.  App.  {S8S,  98  S.  W. 
907;  Watson  v.  Planters'  Bank,  22  La.  Ann. 
14;  Eldrldge  v.  Dexter,  etc,  R.  Co..  88  Me. 
191,  33  AtL  974 ;  Leslie  v.  Merrick,  99  Ind. 
ISO;  Hawkins  v^  Hawkliv.  60  Cal.  558; 
Starr  v.  Bennett,  5  HIU  (N.  T.)  308 ;  Gibson 
V.  Brown  (Tex.  Civ.  App.)  24  8.  W.  674;  Pow- 
ers V.  Powers,  46  Or.  479,  80  Pac  1058. 

It  would  have  been  an  act  of  t>^eTolent 
paternalism  for  the  manager  to  have  more 
thoroughly  explained  the  nature  of  the  writ- 
ing which  he  presented  for  the  plaintUTt 
signature,  to  have  called  in  the  plaintiff's 
friends  and  held  a  prolonged  dlscnssiott  ctm- 
ceming  the  advisability  of  making  sndi  a 
contract,  but  the  dtfendant  was  nnder  no 
obligations  to  do  any  of  those  thlDga*  The 
parties  were  adversary  to  each  other.  Hav- 
ing every  opportunity  to  coiuider  the  ma^ 
ter,  plaintiff  was  bound  to  take  care  of  his 
own  concerns  and  the  manager  could  not 
assume  to  act  as  his  guardian.   Here  was 
at  least  a  debatable  claim  against  the  cchu- 
pany  in  respect  to  which  the  defmdant  bad 
a  right  to  buy  Its  peaca   The  law  encourag- 
es settlement  of  disputes.  Controversies  once 
adjusted  ought  not  to  be  reopened,  except 
for  very  cogent  reasons;   and  where,  out 
of  the  mouth  of  the  plaintiff  himself,  tlie  al- 
leged fraud  is  compld«ly  dlsprovm.  the 
court  ought  not  to  overturn  the  agr^mrat 
which  the  parties  themselves  made.  The  re- 
ply is  defective  in  that  it  does  not  show  that 
the  plaintiff  was  free  from  negligence  In  tlie 
execution  of  the  release  within  the  meaning 
of  Brown  V.  Feldwert,  supra ;  also  in  not 
alleging  that  he  had  returned  the  money  re> 
celved  as  a  consideration  for  execntlDC  the 
contract  of  r^ees^    On  the  raorlta,  the 
plaintiff  should  fail  as  against  the  contract 
because  out  of  his  own  month  be  shows  that 
the  allegations  of  his  reply  are  completer  ' 
disproven.    It  is  not  a  case  of  thdr  bdoff 
some  evidence  to  take  tlie  case  to  the  jury. 
It  is  a  total  failure  of  proof.   The  rdease 
may  have  been  improridoitly  mads,  if  we 
consider  only  the  misfortune  of  the  plalntUTs 
injury  without  reference  to  whether  he  Um- 
•elf  ml^t  have  anrfded  it;  bat  conrta  can- 
not make  contracts  for  parties  and  ought  not 
to  overturn  their  agreements,  except  npoo 
propCT  pleadings  and  sufficient  testimony. 
To  allow  the  defeat  (tf  the  xdease  on  tbe  al- 
legations  of  tbe  reply  and  the  eridoioe  of 
the  plaintiff  in  support  thoeof  would  de- 
stroy the  valne  of  inrltten  contracts  and 
vite  perjury  In  lltlfatloii  to  avoid  thou. 

The  Judgment  shonld  be  reversed  and  noa- 
soit  directed. 

in  fl.  W.  OIL 
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a«  Cal.  ««} 

THUISBN  T.  UATTHAI  ct  tL   {Bvt.  2.080.) 

(Snpreme  Ooort  of  GaUfornU.   April  4,  IBlfi. 
Bebearinc  Denied  Bfay  %  1018^ 

1.  Appeal  ard  Ebbor  (|  373*)— DiBUrasAL— 
CoupLuncB  WITH  Needless  RBQvmmrr 
—Appeal  Undutakino. 

An  appemi  complying  with  the  regoire- 
menta  of  Code  Ov.  Proc.  fS  041a,  &41b,  Mlc, 
providing  a  new  and  alternative  pnethod  of  ap- 
peal which  do  not  call  for  an  appeal  under- 
taking, will  not  be  diainiseed,  even  though  ap- 
pellant may  bare  supposed  that  he  was  pro- 
ceeding noder  the  old  method  of  appeal,  and 
may  haTe  made  an  ineffectual  attempt  to  take 
■ome  of  the  steps  neceasary  before  the  enact- 
Boent  of  the  new  provisions. 

[Ed.  Note.— For  otiier  cases,  tee  Appeal  and 
Error.  Cent  Dig.  H  2001-2004;  Dec  Dig.  i 
373.«1 

2.  Apfeal  and  Bbbob  (II  428,  480*)— Pebfec- 

TION  OF  ApPEAI/— NOTICT. 

An  appellant  who  has  given  bis  notice  of 
appeal  after  the  60  days  from  service  of  notice 
ox  entry  of  Judgment  prescribed  by  Code  Civ. 
Ptoc.  I  941b,  providing  an  alternative  method 
of  appeal  without  the  necessity  of  an  appeal 
undertaking,  cannot  talie  advantage  of  the  new 
pioTiaions ;  and  if  the  notice  ia  within  the  time 
pieecribed  by  section  0S9,  he  must  comply  with 
section  940,  requiring  the  serving  and  filing  of 
his  notice  of  appeaL 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2160,  2167,  21TO,  2174, 
3126 ;  Dec.  Dig.  H  428,  430.«] 

3.  Affkax.  ahd  Bbbob  (|  873*)— Pebfectioh 
or  Appeal— Appeal  UNDESTAKina. 

Snch  appellant  moat  comply  with  Code 
Ot.  Proc.  I  040,  requiring  the  giving  of  an  ap- 
peal undertaking. 

[Bd.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent.  Dig.  {1  2001-2004;  Dec  Dis.  | 

37a*] 

4.  Appeal  and  Ebbob  <|  410*>— PEUwrrroir 
ow  Appeal— Notice. 

Under  Code  Civ.  Proc.  |  941b,  which  pro- 
rides  that  an  appeal  must  be  takni  within  90 
days  after  notice  of  the  entry  of  Judgment  or 
order  sought  to  be  reviewed  has  been  served, 
sucb  notice  need  not  contain  the  date  of  the  en- 
try of  Jndgment,  since  the  time  for  appeal  runs 
fnnn  uie  service  of  the  notice,  and  not  from 
the  date  when  Judgment  was  entered. 

[Ed,  Note.— For  other  casee,  see  Appeal  and 
Error,  Cent  Dig.  H  2146.  2146 :  Dec.  Dig.  f 
419.*1 

6.  APPEAI.  AVD  Bbbob  <i  804*)— PiBFEonna 
Appeal  —  Bond  -~  AmAL  nov  Two  ob 
MoBB  Decisidnb. 

Under  the  code  provisions  regulating  the 

old  method  of  appeal  prior  to  Code  Civ.  Proc. 

ft941a.  941b,  041c,  a  «300  undertaking  must 
given  in  connection  with  every  appeu  from 
an  order  or  judgment  and  a  civil  undertaking 
renting  two  appeals  and  denying  that  appel- 
lants will  pay  all  damages  awarded  against 
them  "on  the  appeal"  will  not  support  either 
of  the  appeals ;  but,  where  an  appeal  is  taken 
from  the  judgment  and  from  an  order  denying 
a  new  trial,  Uie  two  appeals  are  regarded  as  so 
for  identical  as  to  auUiorise  a  single  undertak- 
ing for  both,  but  an  appeal  from  an  order  dis- 
mwslng  a  motion  to  vacate  a  judgment  Is  a 
a^arate  appeal  from  tbe  judgment  itself,  so 
that  both  are  not  covered  by  a  single  under- 
taking. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2097.  2098;  Dec.  Dig.  | 
MM.*] 


&  APPEAi  AND  EBBOB  ft  391*)— PEBFBCTINn 

Appeal— Insufficient  BOND— New  Undeb- 

TAKING. 

Ad  appeal  nndertaUng  insufficient  because 
not  covering  each  of  two  separate  appeala  U 

invalid  for  any  purpose,  and  the  objection 
thereto  cannot  oe  obviated  by  the  filing  of  a 
new  undertaking  under  Code  Civ.  Proc.  {  054, 

eroviding  for  the  ordering  of  a  new  appeal 
}nd. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2077-2684,  2087,  2088; 
Dec.  big.  I  301«] 

7.  Appkai,  and  Ebrob  (j  T&5*>— DiaioBSAL— 
Notice  of  Motion  to  Dibiobb— Requisites. 
In  Tiew  of  the  fact  that  a  defect  In  an  ap- 
peal b<»id  was  incurable,  and  went  to  the  Juris- 
diction of  the  Supreme  Court  to  entertain  the 
appeal,  a  notice  of  motion  to  dismiss  was  suffi- 
cient without  specifying  the  precise.  p<Mnt  In 
which  the  undertaking  was  t)aa. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i|  3142,  3143,  3146;  Dec. 
Dig.  I  706,*] 

In  Bank.  AM>ea]  fnnu  Superior  Court,  Te- 
hama County;  John  F.  BUIeku  and  3.  E. 
Prewett,  Judges. 

Action  by  S.  Joseph  Th^seiw  against  Boss 
Mattbal  and  Louise  Afatthal.  From  a  Judg- 
ment for  plaintiff  and  from  an  order  di»- 
missing  the  mottoo  of  Rose  Mattbal  for  a  new 
trial  and  the  motion  of  Louise  Mattbal  to 
vacate  the  Judgment,  defendants  appeaL  Ap- 
peal from  the  Judgment  dismissed,  and  plain- 
titrs  motion  to  dlsmln  the  appeals  from 
the  order  dented.  ■   -  - 

Rose  Bfatthal  and  Lonlse  MatttuU,  in  pro. 
per.  McCoy  &  Gana,  of  Bed  Bluff,  for  r»' 
apondent 

PBB  CURIAM.  Motf Ml  to  dlsmisg  appeala 
Tile  action  la  one  to  onlet  title  to  a  parcel 
of  land  situate  In  the  county  Triiama. 
Judgment  In  favor  of  tbe  plaindfC  was  ento*- 
ed  on  the  Sth  day  of  July,  1911.  On  Au- 
gust 7,  19U.  the  defendant  Bom  Mattbal 
filed  ber  notice  of  Intmtlon  to  move  for  a 
new  trlaL  Tbe  d^endant  Lonlse  Mattbal 
had  theretofore,  to  wit,  on  Jnly  18,  1911, 
filed  a  potlce  of  bitentiiott  to  more  to  vacate 
and  eet  aside  tbe  judgment  The  plaintiff  In 
October,  1011,  serred  and  filed  a  notice  tbat 
be  would  more  tbe  court  for  an  order  strik- 
ing oat  tbe  proposed  statement  of  the  dtfend- 
ant  Rose  Mattbal  and  tbe  affldavlts  on  mo- 
tion for  a  nev  trial,  and  dlwmlsHlng  tbe  mo- 
tion of  Rose  Mattbal  for  a  new  trial  and 
the  motion  of  Louise  Mattbal  for  an  order 
vacating  and  setting  aside  tbe  Judgmoit  On 
November  IS,  1911,  tbe  court  made  its  order 
granting  tbe  plaintiff's  motion  as  Just  wt 
forth.  On  January  8,  1012,  tbe  dtfendants 
filed  a  notice  ot  appeal,  wtanr^by  Ibey  stated 
tbat  they  apipealed  from  tli»  judgment,  and 
also  from  tbe  arUer  of  November  16,  1011, 
striking  out  tbe  defendant  Rose  Mattbal's 
proposed  Btatemoit  and  tbe  affldavita  on  mo- 
tion tor  new  trial,  and  dlsmlsring  tbe  motion 
of  Base  Mattbal  flsr  a  new  (rial  and  tbe  mo* 
:  tlon  of  Louise  Mattbal  for  an  order  ncadng 
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and  setting  aside  the  Judgment  The  plain- 
tiff has  moved  to  dismiss  tbe  appeal  from  the 
Judgment  and  also  the  appeal  (or  appeals) 
from  the  orders  of  Norember  15,  1911. 

Among  the  grounds  urged  for  the  dismissal 
of  the  appeal  from  the  Judgment  are:  "That 
the  said  appeal  was  not  taken  within  the 
time  required  by  law  therefor;  •  •  • 
(2)  that  no  ralid  or  sufficient  undertaking  on 
appeal  has  been  given  or  filed  by  said  de- 
fendants or  either  of  them  on  said  appeal  or 
on  any  of  the  appeals  herein." 

[1]  Of  course,  If  the  appeal  may  be  re- 
garded as  taken  under  the  "new  and  alter- 
native method"  provided  by  sections  941a, 
941b,  and  941c  of  the  Code  of  Civil  Proce- 
dure, any  defects  In  the  undertaking  must  be 
disregarded  for  the  reason  thaC  under  those 
sections  no  undertaking  Is  required.  And  it 
is  thoroughly  settled  In  this  conrt  that  an 
appeal  will  not  be  dismissed  where  the  appel- 
lant has  compiled  with  all  of  the  require- 
ments of  the  new  method,  even  though  he 
may  have  supposed  he  was  proceeding  under 
the  old  method  and  may  have  made  an  In- 
effectual attempt  to  take  some  of  the  steps 
necessary  before  the  enactment  of  the  new 
provisions.  Estate  of  McPhee,  154  Cat  386. 
97  Pac.  878 ;  Mitchell  v.  Cal.,  etc.,  S.  S.  Co., 
154  Cal.  731,  99  Pac.  202 ;  Union  CoU.  Co.  v. 
Oliver,  162  Cal.  755,  124  Pac.  435. 

[2,  S]  But  an  appellant  cannot  take  advan- 
tage of  the  more  liberal  procedure  of  the 
new  sections  unless  he  has  taken  his  appeal 
within  the  time  limited  by  those  sections.  If 
he  has  given  bis  notice  after  the  time  allow- 
ed by  the  alternatlTe  method,  but  within  that 
specified  by  section  939  of  the  Code,  he  must 
comply  with  the  provisions  of  section  940 
requiring  the  serving  (as  well  as  filing)  of 
his  notice  of  api>eal,  and  the  giving  of  an 
undertaking.  Sulsun  L.  Co.  r.  Fairfield  L. 
Co.  (App.)  127  Pac.  349.  This  conclusion  is 
sdfflciently  obvious  upon  a  mere  reading  of 
the  code  sections,  and  It  has  been  applied  by 
this  court  In  at  least  two  cases,  in  which  ap- 
peals have  been  dismissed  from  tiie  bench 
by  orders  made  without  the  accmnpaalment 
of  a  written  oi^on. 

[4]  Under  section  941b,  an  appeal  must  be 
taken  within  sixty  days  after  notice  of  the 
entry  of  the  judgment  or  order  sought  to  be 
reviewed  has  been  served,,  and.  In  the  absence 
of  such  notice,  within  six  months  after  en- 
try. In  the  present  case  wrltt^i  notice  of 
decision  and  entry  of  Judgment  In  plaintiff's 
favor  was  served  on  defendants  In  July, 
1911,  more  than  five  months  prior  to  the  fil- 
ing of  the  notice  of  appeal.  Objection  Is 
made  that  the  notice  so  served  on  the  de- 
fendants failed  to  give  the  date  of  the  entry 
of  the  Judgment  But  this  was  not  required. 
Where  notice  of  Judgment  is  given,  the  time 
for  taking  the  appeal  begins  to  run,  under 
section  941b,  from  the  service  of  the  notice, 
not  from  the  date  when  Judgment  was  en- 
tered. The  recital  of  a  date  which  does  not 
affect-  this  time  Would  b6  useless. 


BEFOBTEB  (CtL 

Viewing  the  appeal  as  one  taken  under 
the  new  method,  it  is  open  to  attack  on  the 
first  gronnd  of  the  motion,  vit^  that  It  was 
not  taken  within  time. 

[S]  The  appellants  are,  therefore,  drlTen  to 
the  necessity  of  attempting  to  sustain  their 
appeal  as  one  taken  under  the  old  method, 
and  in  this  aspect  the  necessity  for  a  suffi- 
cient undertaking  arises.  The  undertaking 
here  given  Is  a  single  one  in  the  sum  of  9300. 
It  recites  the  appeal  from  the  judgment  and 
from  the  order  of  November  15, 1911,  and  by 
it  the  sureties  undertake  that  the  appellants 
will  pay  "all  charges  and  costs  whlcb  may 
be  awarded  against  them  on  the  appeaL" 
The  bond  purports  accordingly  to  cover,  not 
only  the  appeal  from  the  Judgment  and  that 
from  the  order  dismissing  the  motion  of  Bose 
Matthai  for  a  new  trial,  but  also  the  appeal 
from  the  order  dismissing  Louise  Matthai's 
motion  to  vacate  the  Judgment  It  is  thor- 
oughly settled  that  under  the  code  provi- 
sions regulating  the  old  method  of  appeal, 
a  $300  undertaking  must  be  given  in  con- 
nection with  every  appeal  from  an  order  ih* 
Judgment  (Estate  of  Kasson.  135  Cal.  1,  06 
Pac.  871),  and  that  a  single  undertaking  re- 
citing two  appeals,  and  conditioned  that  tbe 
appellants  will  pay  aU  damages  awarded 
against  them  "on  the  appeal"  will  not  sup- 
port ^ther  of  the  appeals.  Estate  of  Kas- 
son, supra;  Carter  v.  Butte  Creek  M.  A  P. 
Co..  131  Cat  860.  63  Pac  667,  and  cases 
cited;  Wadleigh  v.  Phelps,  147  Cal.  135,  81 
Pac.  418.  An  exception  to  this  rule  Is  made 
where  an  appeal  is  taken  from  the  Judgmmt 
and  from  an  order  doiylng  a  new  trial.  In 
such  case  the  two  appeals  are  regarded  as  so 
far  identical  as  to  authorize  the  giving  of  a 
single  undertaking  to  cover  both.  It  is  con- 
ceded that  in  this  case  the  appeal  from  the 
order  dismissing  Rose  Uatthal's  motion  for 
a  new  trial  comes  within  this  exception.  But 
there  still  remains  the  appeal  from  the  order 
dismissing  Louise  Mattixal's  motion  to  vacate 
the  judgment  This  Is  clearly  a  s^Mrate  ap- 
peal, which  could  not  be  covered.  Jointly 
with  the  appeal  from  the  Judgment  by  a 
single  undertaking.  Carter  v.  Butte  P.  Co.. 
131  Cal.  360,  63  Pac  667. 

[>]  The  authorities  are  conclusive  to  the 
effect  that  an  undertaking  like  the  one  un- 
der dlscnsslon  Is  not  merely  insufficient  but 
Is  invalid  for  any  purpose,  and  that  the  ob- 
jection cannot  be  obviated  by  tbe  filing  of  a 
new  undertaking  under  section  954.  Home, 
etc,  Associates  v.  WUklns.  71  Cal.  626,  12 
Pac.  799;  CentervlUe,  etc.,  Co.  t.  BachtoldL 
109  Cal.  Ill,  41  Pac  813 ;  Estate  of  Heyden- 
feldt  119  Cal.  346,  51  Pac.  543;  Wadleigh 
V.  Phelps,  supra.  We  need  not  therefore, 
stop  to  consider  whether  the  undertakings 
presented  by  appellants  after  the  oral  presen- 
tation of  the  motion  to  dismiss,  but  before 
the  filing  of  the  briefs  which  were  authoris- 
ed, were  filed  in  time  to  come  within  the 
terms  of  section  954.  Besides,  the  new  nn- 
dertaldngs  were  no  different  from  the  ulgl- 
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DBl  one  In  tbe  particular  under  dlscusston.  | 
[7]  Tbe  appellants  contend  tbat  tbe  notice 
of  motion  to  dismiss  sbould  bave  specified  ^ 
tbe  precise  point  In  wblch  tlie  nndertaklns 
was  bad.  But  we  think,  as  was  beld  In  Wad- 1 
leigta  T.  Pbelps,  supra,  tbat  the  spedflcatlon  ^ 
of  grounds  sbould  be  beld  to  be  sufficient, ; 
especially  In  rlew  of  tbe  fact  tbat  tbe  defect 
was  Incurable,  and  was  one  that  went  to  the 
jurisdlctloD  of  this  court  to  oitertaln  the^ 
appeaL  I 
We  see  no  escape  from  tbe  conclusion  tbat ' 
the  appellants  failed  to  take  the  steps  requi- 
site to  give  tbls  court  Jurisdiction  of  the  ap- 
peal  from  the  Judgm^t   Tbe  motion  to  dls- . 
miss  tbe  other  appeals -is  not  pressed,  and 
has  apparently  no  merit    These  appeals , 
were  taken  in  time  to  enable  appellants  to 
rely  on  tbe  new  method,  and  conaeqaenUj 
no  question  of  service  or  of  an  undertaking 
is  Involved. 

Tbe  appeal  from  the  Judgment  Is  dismissed. 
The  motion  to  dismiss  the  appeal  from  tbe 
orders  of  November  16, 1011,  la  denied.  ^ 

BBATTT,  C.  J.,  does  not  participate  in 

the  forgoing  decision. 


<M6  c>i.  n» 

la  n  Lm   (8.  F.  6,16L) 
(Supreme  Oonrt  of  CaUfomla.   April  6,  1913.) 

pABSnr    AND    CHZX.n    <f  2*)— CUBTODT  OF 

Chiuj— DiscBmoN  or  Coobt— Statute. 
Under  Civ.  Code,  f  246,  declaring  that  the 
court's  discretion  in  appointing  a  guardian  for 
a  minor  shall  be  exercised  in  favor  of  what  ap- 
pears to  be  the  best  interests  of  the  child  in  re- 
spect to  its  temporal,  mental,  and  moral  wel- 
fare, the  court  has  no  power  to  take  a  minor 
of  18  months  from  the  safe  protection  of  an 
aunt,  and  awarding  his  temporary  custody  to 
tlie  disaolate  and  n^lectfol  mother,  for  tbe  ex- 
periment ol  seeing  whether  its  presence  might 
not  work  the  mother's  reformation. 

fEd.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  H  4-82 ;  Dec  Dig.  |  2.*] 

D^nrtment  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Thomas  F,  Graham,  Judge. 

In  tbe  matter  of  the  guardianship  of  Bay- 
tnond  Monroe  Lee,  a  minor.  From  a  decree 
ai^intlng  Eva  Eugenia  Lee,  mother  of  tbe 
minor,  bla  guardian  pro  tempore,  with  tbe 
provision  that  in  the  event  of  her  nnfltuess 
his  custody  and  control  should  be  awarded 
to  I^Ulian  F.  Cbrlstal,  and  continuing  the 
proceedings,  Lillian  F.  Cbrlstal  appeals. 
Reversed. 

Henry  H.  Davis,  of  San  Francdaco,  for  ap- 
pellant (Mat  ft  Johnaon,  Feme  J.  Schnhl, 
and  Loula  V.  Crowley,  all  ct  San  Frandaoo, 
tor  reqXHkdoit 

HENSHAW,  7.  The  petition  of  LlUlon  F. 
Cbrlstal  for  Inters  of  guardianship  of  tbe 
peraoa  of  Raymond  Monroe  Lee,  a  minor, 
was  opposed  by  Kva  Eugenia  Lee,  the  moth- 
er of  ttie  minor.  The  facts  disclosed  are  that 


Lillian  F.  Cbrlstal  Is  married  and  living 
with  her  husband.  They  are  childless.  Lil- 
lian F.  Cbrlstal  is  the  paternal  aunt  of  the 
Infant,  who,  at  the  time  of  tbe  Institution 
of  these  proceedings  was  abont  eight  months 
of  age.  Tbe  father  Joins  in  or  assents  to  the 
application  of  bis  married  sister.  Tbe  child 
wbm  an  Infant  of  a  few  weeks  of  age  was 
delivered  by  Its  mother  into  the  care  of 
Lillian  F.  Cbrlstal,  and  by  that  mother  was 
practically  abandoned.  At  that  time  the 
child  was  sick  well  nlgb  unto  death,  and 
through  the  care  of  Lillian  F.  Cbrlstal  under 
medical  advice  the  health  of  the  Infant  was 
restored.  It  was  dying  of  malnutrition 
through  tbe  ignorance  and  heedlessness  of 
its  mother  during  tbe  brl^  time  she  had 
charge  of  it.  Lillian  F.  Cbrlstal  la  In  all 
respects  a  fit  and  competent  person  to  be 
appointed  guardian.  Upon  tbe  other  hand, 
Eva  Eugenia  Lee  is  a  young  woman  of  dis- 
solute habits  and  Immoral  life.  Her  IndlfTer- 
ence  to  and  neglect  of  her  offspring  may  be 
excused  only  to  the  extent  that  she  knew 
that  it  was  In  t^der  and  loving  hands.  All 
theee  matters  plainly  appear  from  the  evi- 
dence and  from  the  declarations  of  the 
Judge.  Yet,  expressing  the  view  tliat  per- 
haps an  award  of  the  temporary  custody  of 
the  child  to  tbe  mother  might  work  that 
mother's  reformation,  the  court  entered  a 
decree  awarding  to  Eva  Eugenia  Lee  "tbe 
temporary  custpdy  of  said  minor  by  way  of 
probation"  and  "tliat  said  Eva  Eugenia  Lee 
have,  and  she  Is  hereby  awarded,  tbe  cus- 
tody and  control  of  said  minor  while  and 
as  long  as  she  prove  herself  worthy  and  dis- 
charge faithfully  her  duties  as  guardian  and 
mother  of  said  minor,"  and  "tbat,  In  the 
ev^t  tbat  said  Eva  Eugmla  Lee  does  not 
prove  'herself  worthy  to  have  the  custody 
and  control  of  said  minor,  said  minor  shall 
be  taken  from  said  Eva  Eugenia  Lee  and  its 
custody  and  control  awarded  to  said  peti- 
tioner Lillian  cbrlstal,"  "tbat  raid  Eva 
Eugenia  Lee  be,  and  she  Is  hereby  appointed 
guardian  pro  tempore  of  said  minor,"  and, 
finally,  "tbat  the  proceedings  herein  be  con- 
tinned  for  one  month,  and  tbat  the  proceed- 
ings be  further  continued  from  time  to  time 
I>endlng  the  probation  of  said  Eva  Bngaila 
Lee." 

This  Judgment,  however  In  consonance 
with  the  code  of  ethics,  la  not  a  Judgment 
countenan(%d  by  the  Code  of  this  state.  Sec- 
tion 246  of  the  Civil  Code  limits  tbe  discre- 
tion of  tbe  court,  and  declares  that  that  dis- 
oetion  aball  be  exercised  In  favor  of  "what 
appears  to  be  for  tbe  best  Interest  of  tbe 
child  In  respect  to  Its  temponl  and  Its  men- 
tal and  moral  welfare."  Here  tbe  Judge 
se^s  to  use  the  Infant  child  of  a  mother 
whom  he  flnda  to  be  dissolute  and  Immoral 
for  tbe  purpose  of  reforming  that  mother. 
In  otbet  words,  the  court  takes  this  Infant 
awa^  from  a  safe  and  loving  sbelt^  In  the 
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care  of  its  aunt  who  Is  devoted  to  it  to  snb- 
Ject  it  to  the  doubtful  experiment  of  seeing 
whether  Its  presence  may  work  the  moth^'s 
reformatioiL  While  the  exi>eriment  Is  at 
least  donbtfnl,  it  is  not  donbtfnl  that  the 
law  does  not  countenance  such  an  award, 
and  that  In  the  event  of  failure  the  experi- 
ment cannot  be  other  tlian  dlssBtroua  to  the 
ctiild  whose  welfare,  and  not  that  of  the 
mother,  is  to  control  the  award.  No  serious 
fault  could  be  found  if  the  award  had  been 
to  Mrs.  Christal  with  the  right  of  the  mother 
to  recover  her  infant  when  and  aft«r  she  had 
proved  herself  by  her  own  reformation  to 
be  a  fit  and  proper  person  to  resume  her  con- 
trol over  it 

It  should  be  added  that,  notwithstanding 
the  judgment  of  the  court,  by  thla  appeal  the 
CQBtody  of  the  child  has  been  continued  In 
Mrs.  Ghrlstal,  and  the  child  is  now  about 
two  years  old.  The  reversal  of  the  Judgment 
which  for  the  reasons  given  becomes  neces- 
sary once  more  sets  the  inquiry  at  large, 
and  the  court  will  be  Justified  In  taking  ad- 
ditional evidence  bearing  upon  the  life  of 
the  mother  and  her  fitness  for  the  custody 
and  guardianship  of  her  child  during  the 
period  that  has  elapsed  since  this  ai^wal  was 
taken,  and  the  nature  of  this  evidence  should 
lately  Influence  the  condntton  which  the 
court  shall  finally  reach. 

The  Judgment  appealed  from  fa  tborrfore 
reversed.  * 

We  eoDCnr:  LOBIOAN.  J.;   UBLVIN,  J. 
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BRADLBr  CO.  v.  BRADLEY.    (S.  F.  6,080.) 
(Supreme  Coart  of  California..  April  3,  1913. 
JUheariDg  Denied  May  2,  1913.) 

1.  Tbdbts  <|  96*)— Pabol  Tbusts— Biax.  JEEb- 

TATB— EnFOKCEHENT. 

A  volbntary  conveyance  by  a  nantor  to  a 
grantee  between  whom  relations  oi  confidence 
existed  made  in  reliance  on  sacb  relationB,  and 
suhleet.to  a  parol  promise  by  the  grantee  to 
hold  the  real  estate  in  trust  for  the  grantor,  is 
subject  to  a  trust  enforceable  by  the  courts,  and 
the  grantee  will  not  be  permitted  to  repudiate 
the  trust,  and  thereby  obtain  an  unconscionable 
advantage. 

[Ed.  Note.— For  other  cases,  see  Trusts.  Cent 
Diig.  i  148;  Dec.  Dig.  |  96.*] 

2.  JuDoxEKT  a  743*)— Res  Judicata— Judo- 

UENT  ESTABLISHINe  TiTLE. 

A  Judgment  establishluK  title  ooder  the 
McEnemey  act  in  a  grantee  boldins  real  estate 
under  an  enforceable  parol  trust  does  not  bar  the 
right  of  the  grantor  to  enforce  the  trust, 
though  be  teiled  to  protect  his  Interest  in  the 
proceedings  to  establish  title  of  which  he  had 
notice. 

[Ed.  Note.~-For  other  casM,  see  Judgment, 
Cent  Dig.  U  1252,  1253,  m5-1277,  12S4; 
Dec.  Dig.  I  748.*] 

a  BQumr  <|  6B*)— Clean  Hands— Miscon- 
duct DErsATiNO  Enfobceuert  of  Tbitst. 
The  act  of  a  cantor  conveying  real  estate 
subject  to  an  enforceable  parol  trust  in  procur- 
ing the  grantee  to  make  the  statutory  affidavit 
under  the  McEbemey  act  in  which  his  interest 


in  the  property  Is  not  disclosed,  and  thereby 
permitting  the  grantee  to  obtain  a  judgment  es- 
tablishing titie  in  him,  is  not  such  fraud  as 
'will  bar  his  right  to  enforce  the  trust,  under 
the  rule  that  the  misconduct  which  will  pre- 
vent one  from  relief  in  equity  mast  be  so  inti- 
mately connected  to  the  injury  of  another  with 
the  matter  for  which  be  seeks  relief  as  to  make 
it  inequitable  to  accord  him  such  relief;  the 
act  of  tbe  grantor  not  being  designed  to  injure 
anybody,  and  no  one  being  in  tiat  injured 

[Ed.  Note.— For.  other  easas,  see  Ekinity.  Gent 
Dig.  H  186-18T;  Dec  Dig.  |  65.*) 

Department  2.  Appeal-  from  Superior 
Court,  City  and  County  of  San  Frajiclsco: 
J.  M.  Seawell,  Judge. 

Action  by  tbe  Bradley  Company  against 
Emma  R.  Bradl^.  Prom  a  judgmeiU  for  de- 
fendant, rendered  on  the  sustaining  of  a  de- 
murrer to  the  complaint,  plataitlfl  appoUSb 
Reversed,  with  directions. 

'  Stoney,  Rouleau  ft  Stoney  and  OrrlUe  a 
Pratt,  Jr.,  all  of  San  Francisco,  for  appellant 
Costello  ft  Costello,  Charles  Baer,  and 
Charles  U  Brown,  all  of  San  Fraiudsoo,  for 
respondent. 

HBNSHAW,  J.  PlaintUE.  bb  the  saccesMr 
of  Richard  Bradley,  sued  to  enforce  a  parol 
trust  in  real  property.  A  general  demorrer 
was  sustained  to  plaintlCTs  complaint,  and, 
plalntlfT  declining  to  amend,  suffered  Judg- 
ment From  thla  judgment  it  appeals. 

The  complaint  charges  that  in  1906  Bldt- 
ard  Bradley  was  tbe  owuet  In  fee  of  tbe 
real  estate  described;  that  he  desired  to  bor- 
row money  secured  by  a  mortgage  upon  the 
real  property  to  erect  Improvemtets  ttmerai: 
that  he  was  the  cashier  and  manager  of  the 
Pioneer  Bank  at  Portervllle,  Cal.,  and  for 
reasons  connected  with  his  position  did  not 
wish  to  be  known  as  the  borrower  of  money: 
that  at  that  time  there  existed  between  him- 
self and  Emma  R.  Buxton,  whom  subse- 
quently he  married,  relations  of  great  confi- 
dence ;  that  relying  on  those  relationa  and 
without  any  consideration,  valuable  or  other- 
wise, moving  from  Emma  Buxton  to  blm,  be 
made  a  deed  of  grant,  bargain,  and  sale  pur- 
porting on  the  face  of  It  to  convey  to  her  tbe 
fee-simple  title  absolnte.  This  conveyance, 
howevef,  was  made  and  waa  accepted  upon  a 
parol  trust,  Emma  Buxton  proml^ng  and 
agreeing  that  she  would  take  and  hold  the 
property  In  trust  for  Ridiard  Bradley  and  to 
his  use,  would  borrow  the  money  on  tbe 
property  by  way  of  mortgage  for  the  par- 
pose  of  improving  It,  would  apply  tbe  momer 
so  borrowed  for  the  indicated  purpose,  and 
would  account  to  Bidiard  Bradley  fOr  all 
rents  and  proflta  which  Abe  might  collect, 
and  would  on  demand  of  Blcbard  Bradley 
reconvey  the  ^xoipevtr  to  him.  PDrsaant  to 
the  deed  and  to  tUs  trust  de£ndant  Ebn- 
ma  Buxton,  now  by  marriage  with  XUdnrd 
Bradley,  Emma  Bradl^,  de^dant  badii. 
entered  into  tbe  possession  of  tbe  ivopoty, 
mortgaged  It  to  tbe  Hlbemla  Savlnff  * 
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Tjmh  Society  for  mm  of  $6,500,  eoiploye<l 
thlfl  sum  In  the  tmproTement  of  the  real 
property  by  the  erection  of  fiats  thereon, 
collected  the  rents  from  these  flats,  and  at 
all  tlmes  down  to  Febraary  28, 1910,  account- 
ed for  snch  v&ita  to  Richard  Bradley  and  to 
hlB  successor  In  Interest,  plaintiff  herein, 
as  the  respecttye  owners  of  the  property. 
Before  making  the  loan  of  $6,500,  the  HI- 
beruia  Savings  ft  Loan  Society  required  that 
the  defendant  should  prosecute  an  action  to 
establish  and  quiet  her  title  under  the  provl- 
alons  of  the  afcEnemey  act  This  the  defend- 
ant did,  obtaining  a  decree  establlsUng  and 
quieting  her  Htle  niider  the  ivoTlslons  of  this 
act  In  her  affidavit  ill^  in  this  action  she  did 
not  name  Bichard  Bradley  as  having  an  In- 
terest In  the  real  property  ftdverse  to  her- 
self, '*put  her  omission'  bo  to  do  was  with 
the  consent  of  said  Bldiard  Bradley,  and 
was  not  fraudulent  or  witli  a  view  of  repodl- 
atlng  die  tmsC  In  his  favor  upon  which  she 
held  the  legal  title  to  said  real  property,  as 
above  set  forth;  that,  on  the  contrary,  such 
omission  was  innocently  made,  and  was 
made  wlOiont  any  actual  knowled^  aa  de- 
fendant's part  of  Its  possible  legal  eflTect, 
and  was  made  In  fnrthennce  of  the  purposes 
of  said  tmst.  In  this,  that  had  said  defend- 
ant named  said  Richard  Bradley  In  said  affi- 
davit as  the  true  equitable  owner  of  said 
proper^,  said  the  Hlbemla  Savings  ft  Loan 
Society  woold  have  required  aald  Bichard 
Bradley  to  have  Joined  In  said  mortgi^e,  and 
his  connection  with  said  loan  would  hare  been 
thereby  disclosed,  and  the  very  object  with 
wtilch  said  trust  was  created,  as  harelnabove 
■et  forHi,  would  have  berai  wholly  nnlUfled 
and  defeated;  that  neither  said  defendant 
nor  said  Richard  Bradley  knew  or  under- 
stood at  the  time  said  action  was  com- 
menced, or  at  the  time  said  decree  was  ob- 
tained, or  for  more  than  one  year  continuous- 
ly thereafter,  what  the  possible  legal  eflCect 
of  said  actl<m  and  decree  nilght  be  with  re- 
spect to  the  equitable  rights  of  said  Richard 
Bradley  in  and  to  said  real  property;  that, 
on  the  contrary,  both  said  defendant  and 
said  Richard  Bradley  were  at  all  the  times 
Just  referred  to  laboring  nnder  a  mutual  mis- 
take of  law  with  regartj  to  the  possible  effect 
of  said  action  and  of  said  decree;  that  sub- 
sequent to  the  obtaining  of  said  decree  de- 
fendant repeatedly  acknowledged  to  said 
Richard  Bradley,  both  verbally  and  In  writ- 
ing, the  existence  and  continuance  of  the 
trust  herrinabove  set  forth,  and  accounted 
to  said  Richard  Bradley,  and  to  his  suc- 
cessor In  interest  hereinafter  named,  for  the 
rents  and  profits  of  said  real  property,  and 
received  from  said  Bichard  Bradley  tbe  sum 
of  $1,000,  which  she,  said  defendant  ap- 
plied In  partial  discharge  and  satisfaction  of 
said  $5,500  mortgage  to  said  the  Hlberula 
Savings  ft  Loan  Society  hereinabove  referred 
to;  that  at  all  the  times  herein  meutioned 
down  to  and  Including  the  month  of  ^trU, 
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1910,  Richard  Bradley  and  bis  ftuccessor  lo 
Interest  the  plaintiff  corporation,  have  with 
the  knowledge  and  consent  of  the  defendant 
paid  all  tbe  taxes  upon  the  real  property,  and 
have  borne  all  the  coats  of  repairs  and  Im- 
provements upon  the  real  property.  On  the 
28th  day  of  Frf>rnary,  1910,  Richard  Bradley 
demanded  of  defendant  that  she  convey  the 
real  property  to  the  plaintiff  corporation,  be 
having  theretofore  made  his  deed  to  that 
corporation,  but  d^endant  thai  and  then 
fraudulently  refused  so  to  do  and  repudiated 
her  tmst 

[1]  It  is  a  matter  ot  indifference  nnder 
thia  sheading  whetfaw  It  be  said  that  plaintiff 
is  seeking  to  oiforoe  a  voluntary  trust  whMih 
has  been  rcfmdlated  by  the  trustee,  or  wlwth- 
«r  it  is  seeing  to  enforce  an  tnvolnntary 
trust  ariali^  In  law  from  that  repudiation. 
In  its  creation  tb&  trust  was  voluntary,  and, 
however  at  variance  it  may  be  flioogfrt  to  be 
with  the  mandate  of  tbe  statute  as  to  tbe 
creation  of  trusts  in  land,  It  Is  of'snch  char- 
acter Oiat  equity  will  not  penoit  the  trustee 
to  take  advantage  of  the  oonfldentlal  rela- 
tions existing  in  which  tbe  tnut  Itself  orig- 
inated and  by  r^mdlattng  tbe  trust  obtain  an 
unconscionable  advantage  over  the  confiding 
trustor  and  Ijoieficiary.  So  num^us  are 
cases  upon  this  subject  that  it  must  snffioe 
to  refer  to  Lanrlcella  v.  Laurlcella,  161  Oal. 
61,  118  Paa  480;  Cooney  v.  Olynn.  Ifi7  Cal. 
583,  108  Pac.  606;  Jones  r.  Jones,  140  Oal. 
687,  74  PhC  143;  Kimball  v.  Tripp,  136  GaL 
631,  69  Pac.  428. 

[Z]  The  foregoing  proposition  does  not 
seem  to  be  questioned,  but  seemingly  the  de- 
murrer was  sustained  upon  the  theory  that 
the  proceeding  under  the  McBnerney  act, 
well  known  to  tUchard  Bradley,  gave  bim  an 
opportunity  to  appear  and  protect  his  Inter- 
est, and,  having  failed  to  do  so,  tbe  Judgment 
bars  his  right  and  claim  to  the  real  estate. 
In  this  respondent  relies  upon  the  familiar 
principle  and  the  numerous  ca^s  to  the  effect 
that  when  all  parties  are  In  court,  or  have 
had  their  opportunity  and  day  In  court,  no 
one  of  them  can  be  heard  thus  to  question  a 
Jnd^ent  given  against  him.  Freeman  on 
Judgments,  1  486  ;  3  Story's  Equity  Jur. 
1575;  Boston  r.  Haynes,  33  Cal,  81 ;  Amador, 
etc.,  Co.  V.  MltcheU,  59  OaL  174;  Zellerbach 
V.  AUenberg,  67  Cal,  296,  7  Pac.  908.  But  it 
should  not  be  necessary  to  call  to  mind  the 
fact  that  we  are  In  this  consideration  gov- 
erned by  the  declarations  of  the  complaint, 
and  under  those  declarations  this  Judgment 
was  but  In  furtherance  and  part  execution 
of  the  very  trust  by  which  the  defendant 
took  the  land.  Hie  principle  enunciated  Is 
perfectly  sound  to  every  case  where  the 
parties  are  dealing  with  each  other  at 
arm's  length,  and  where  the  proceeding  is  In 
fact  an  adversary  one.  It  has  no  application 
under  the  facts  here  presented.  We  think 
this  so  plain  as  to  require  no  greater  ampli- 
ficatUHit.bnt  still  further  It  maj  be  said  that. 
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If  It  can  be  believed  that  racb  untoward 
conseguencea  attach  to  a  Jndgment  obtained 
under  these  circumstances,  the  pleading 
makes  complete  answer  by  Its  allegation  of 
a  mutual  mistake  In  law  entertained  br  both 
parties  hy  virtue  of  whl<^  mistake  the  Judg- 
ment was  permitted  to  be  given.  Remington 
T.  HlgglDS,  S4  Cal.  621;  Benson  v.  Bunting, 
127  Cal.  537,  59  Pae.  991,  78  Am.  St  Rep.  81; 
Bacon  V.  Bacon,  150  Cal.  486,  89  Pac  317, 
And  finally  upon  this  subject  It  may  be  added 
in  conclusion  that  relief  is  not  here  sought 
against  a  Judgment  fraudulently  obtained. 
The  relief  Is  sought  against  the  fraudulent 
use  of  a  Judgment  obtained  under  a  thorough 
understanding  between  the  parties  and  in 
furtherance  of  a  trust  relationship  which  ex- 
isted between  them.  That  such  relief  may 
be  secured  against  the  fraudulent  use  of  a 
Judgment  not  fraudulently  obtained  la  well 
recognized  in  equity.  Thompson  v.  Laughlln, 
91  Cal.  313,  27  Pac.  762. 

The  theory  of  the  respondent,  that  the 
SfcEnemey  decree  destroyed  the  trust  and 
that  a  trust  once  destroyed  cannot  be  re- 
vived, mistakes  the  meaning  and  scope  of 
the  complaint  An  Innocent  purchaser  from 
Emma  Buxton  or  Mrs.  Bradley  would  un- 
questionably be  protected  by  such  a  decree. 
So,  indeed,  would  such  a  purchaser  have 
been  protected  against  the  undisclosed  parol 
trust,  but  there  la  no  doubt  that  as  between 
the  parties  to  that  trust  the  decree  had  no 
effect  whatsoever  to  destroy  It  Such  Is  the 
pleading  to  the  effect  that  the  decree  was  ob- 
tained In  furtherance  of  the  trust;  such  Is 
the  pleading  to  the  further  effect  that  the 
trust  was  continuously  recognised  and  ful- 
filled after  the  decree. 

[3]  Finally,  respondent  Invokes  the  maxim 
that  he  who  comes  Into  equl^  must  come 
with  clean  hands,  and  Justifies  the  order  sus- 
taining the  demurrer  upon  the  ground  that 
Richard  Bradley  in  procuring  Emma  Buxton 
to  make  the  statutory  affidavit  under  the  Mc- 
Enwney  act  tn  which  his  Interest  In  the 
property  vms  not  disclosed  was  guilty  of 
such  a  fraud  as  to  bar  his  right  to  relief. 
Bat,  whatever  Judgment  may  be  placed  upon 
Bldiard  Bradley's  conduct  In  the  forum  of 
good  morals,  It  was  not  a  fraud  of  which  law 
or  equity  takes  cognizance.  It  was  not  de- 
signed to  Injure  anybody.  In  fact,  it  Injured 
nobody,  least  of  all  respondent,  who  seems  to 
see  In  It  rather  an  opportunity  to  make  use 
of  it  to  her  advantage.  It  is  not  every 
wrongful  act  nor  even  every  fraud,  which 
peeventB  a  aoltor  In  equity  from  obtaining 
relief.  His  misconduct  must  be  so  Intimately 
connected  to  the  Injury  of  another  with  the 
matter  for  which  he  seeks  relief,  as  to  make 
it  Inequitable  to  ac(^rd  him  audi  relief.  It 
must  have  beat  conduct  which.  If  permitted, 
inequitably  affects  the  relationship  betweot 
the  plaintiff  and  the  defen^nt,  nothing  of 
which  Is  here  shown.   SufBoe  it  for  this  to 
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make  reference  to  1  Pomeroy's  Equity  Jurla- 
prudence,  {  399. 

It  follows  herefrom  &at  plalntlfTs  com- 
plaint is  not  without  equity,  that  the  demur- 
rer was  impro[>erIy  sustained,  and  the  Judg- 
ment la  therefore  reversed  with  directions  to 
the  trial  court  to  permit  defendant  to  plead 
to  the  merits  of  the  action. 

We  concur:  LORIGAN,  J;  USLVIN,  J. 
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In  re  LATHROP-S  ESTATH. 
Appeal  of  HANSON. 
(S.  F.  6,299.) 
(Supreme  Court  of  California.   April  4.  1913.) 

1.  Descent  anu  Distbibtjtion  (i  5*) — Pn- 

SONAL  PaOPEBTT — WHAT  LaW  QOVEBITB. 

The  common-law  rule  that  the  distributioo 
of  personal  property  of  a  decedent  la  ^vemed 
by  the  law  of  decedent's  domicile  is  subject  to 
the  limitation  imposed  by  Civ.  Code,  |  946,  de- 
claring that  such  ehall  be  the  rule  if  there  ii 
no  law  to  the  contrary  in  the  place  where  tht 
property  is  located. 

[Ed.  Note.— For  other  eases,  see  DesecDt  and 
Distribution.  Cent  Dig.  H  VS-S2;  Dccl  Dig.  I 
5.*] 

2.  Wills  (8  2*)— What  Law  OovEBifs— Fos- 
lEion  Wills — CHAarrABLs  Bequxbt — Stat- 
utes. 

Civ.  Code,  f  1286,'^proTide8  that  a  fordgn 
will,  executed  in  compliance  with  tiie  CaUfbr- 
nia  law,  shall  be  valid  to  pass  personal  proper- 
ty located  there,  subject  to  section  1313,  pro- 
viding that  no  charitable  beqneat  exceeding  one- 
third  of  a  testator's  estate  shall  be  valid  inhere 
the  testator  left  legal  heirs.  Heid  that,  nnder 
such  sections,  foreign  wills  '"■H"g  charitable 
bequests  will  be  construed,  in  bo  far  as  proper- 
ty located  in  California  u  concerned,  by  tiw 
same  rules  as  control  like  I>eaue8t9  in  domestic 
wills ;  and  that  a  foreign  will,  making  a  cJiar- 
itable  bequest  In  excess  of  ooe-third  of  the  es- 
tate of  the  testator  leavinjc  heirs,  was  vmlid  in 
the  state  of  his  domicile  did  not  render  it  valid 
so  far  as  It  purported  to  pass  property  in  Cal- 
ifornia. 

[EA.  Note.~FoT  other  cases,  see  Wills,  Gmt 
Dig.  S  2:  Dec.  Dig.  I  2.*] 

3.  Executors  and  Adhinistratobs  (|  523*) — 
FoaEiQN  ElxECUToBs— Bight  to  Pbopbstt. 

Code  CTiv.  Proc  S  1667,  proriding  that 
where  necessary,  in  order  that  the  estate  of  a 
decedent  or'  any  part  thereof  may  be  distribot- 
ed  according  to  a  will,  that  the  estate  be  deliT- 
ered  to  the  executor  or  administrator  in  tbe 
state  or  place  of  his  residence,  the  conrt  may 
order  such  delivery,  is  not  mandatory,  but  vests 
a  discretion  in  tbe  court  to  be  exercised  In  ac- 
cordance with  the  public  policy  of  tbe  statatn 
of  California,  so  tnat  no  auch  delivery  would 
be  made  where  it  appears  that  to  do  so  would 
result  in  a  distribubon  of  the  property  contra- 
ry to  California  lavra. 

[Ed.  Note.— For  otiier  cases,  see  Bxecstora 
and  Administrators,  Cent  Dig.  |  2329;  Dec. 
Dig.  S  523.*] 

Department  2.  Appeal  fran  Supnlor 
Gonrt,  City  and  County  of  San  Frasdsoo; 
Thomas  F.  Onham,  Judge. 

In  the  matter  of  Uie  estate  of  Axlel  La- 
throp,  deceased.  Application  by  Russell  U. 
Johnston  and  another,  domiciliary  executras. 
for  distribution  to  them  of  all  the  personal 
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property  of  the  testator  within  the  state  for 
distribution  nnder  the  will,  to  which  Almee 
Lathrop  Hanson  ai^eals.  Rerersed,  with  dl- 
recthnis. 

Page,  ICcGntchoi,  Knight  ft  Onle?  and 
Samuel  Knight,  all  of  San  Frandsoo  (Brad- 
ner  W.  Lee,  of  Los  Ai^ee,  of  connsel),  for 
appeUant  Wilson  &  Wilson,  of  Son  Fran- 
<d8co,  for  reoKwden^H. 

HENSHAW,  3.  Ariel  Lathrop  died  In 
1908  in  the  connty  of  Rensselaer,  state  of  New 
York,  of  which  county  and  state  he  was  a 
resident  at  the  time  of  his  death.  With  oth- 
er heirs  at  law  he  left  Almee  Lathrop  Han- 
son, a]M;>eUant  herein,  the  daughter  of  a  de- 
feased brother.  His  last  will  and  testament 
was  probated  in  the  state  of  New  Tork.  This 
will  admittedly  made  a  valid  disposition  of 
the  property  belonging  to  his  estate  nnder 
the  laws  of  the  state  of  New  York,  and  was 
executed  In  accordance  with  those  laws,  as 
"  well  as  in  accordance  with  the  laws  of  this 
state.  Under  the.probate  proceedings  in  New 
York  state,  the  respondents,  Bnssell  M.  John- 
ston, and  Donald  McCredle,  were  appointed 
executors.  Under  his  will  all  the  property 
of  his  esUte,  with  the  exception  of  $28,500, 
was  devised  and  bequeathed  to  charity.  The 
value  of  his  estate  was  between  $200,000  and 
$250,000.  Under  the  laws  of  the  state  of 
New  York,  this  disposition  was  valid.  Aft- 
er the  original  probate  of  the  will,  proceed- 
ings were  duly  taken  to  have  the  wlU  admits 
ted  to  probate  in  this  state,  pursuant  to  sec- 
tions 1322  et  seQ.  of  the  Code  of  Civil  Pro- 
cedure. Application  for  letters  testamentary 
was  made,  and  In  March,  1900,  such  letters 
were  Issued  to  the  domiciliary  executors  who 
came  to  this  state  and  submitted  themselves 
to  the  jurisdiction  of  its  court  On  March  1, 
1910,  the  execatora  petitioned  for  flnal  dis- 
tribution of  the  estate  situated  in  this  state 
to  themselves  as  such  domiciliary  executors. 
Appellant  filed  written  objections,  setting 
forth  that  she  Is  one  of  the  heirs  at  law  of 
the  deceased;  that,  under  the  deceased's 
will,  the  devises  and  bequests  to  charity  col- 
lectively exceed  one-third  of  the  estate,  con- 
trary to  the  law  of  this  state.  She  prayed 
that  to  her  be  distributed  her  proportionate 
part  of  two-thirds  of  the  estate  situated  In 
this  state,  to  wit,  one-sixth.  The  property 
situated  In  California  and  affected  by  the  de- 
cree of  distribution  is  wholly  personal  prop- 
erty, consisting  of  cash  and  certain  shares 
of  the  capital  stock  of  the  Bank  of  Tehama 
county;  Its  value  altogether  amounting  to 
the  sum  of  $13,536.  The  court  in  probate 
overruled  appellant's  objections  and  distrib- 
uted the  whole  estate  to  the  domiciliary  ex- 
ecutors. Appellant  contends  that  by  toTC6 
and  virtue  of  the  express  laws  of  this  state, 
which  laws  must  control  in  the  construction 
of  the  testator's  bequests  and  In  the  distribu- 
tion of  his  property  under  his  will,  the  will 
Sta^  does  violence  to  the  rule  governing 
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charitable  devises  or  bequests,  ^th  the  nec- 
essary result  that,  as  to  two-thirds  of  the 
estate  of  the  deceased  situated  In  this  state, 
the  testator  died  intestate,  and  that  this  two- 
thlrds  therefbre  descends  and  must  be  dis- 
tributed to  his  heirs  at  law. 

Bearing  upon  this  consideration  are  the 
following  provisions  of  our  Codes : 

"The  validly  and  interpretation  of  wills, 
wherever  made,  are  governed,  when  relat- 
ing to  property  within  this  state,  by  the  law 
of  this  state,  except  as  provided  in  section 
twelve  hundred  and  eighty-flve."  Civ.  Code, 
i  137& 

"If  there  is  no  law  to  the  contrary,  in  the 
place  where  personal  property  la  situated,  it 
is  deemed  to  follow  the  person  of  Its  own- 
er, and  is  governed  by  the  law  of  his  dom- 
icile."  Civ.  Code,  I  946. 

"No  will  made  out  of  this  state  la  valid  as 
a  will  In  this  state,  unless  executed  accord- 
ing to  the  provisions  of  this  chapter,  except 
that  a  will  made  in  a  state  or  country  In 
which  the  testator  Is  domiciled  at  the  time 
of  his  death,  and  valid  as  a  wlU  under  the 
laws  of  such  Bt«te  or  country,  is  valid  In 
this  state  so  far  as  the  same  relates  to  i>er- 
sonal  property,  subject,  however,  to  the  pro- 
visions of  section  thirteen  hundred  and  thir- 
teen."   Civ.  Code,  I  1286. 

"No  estate,  real  or  personal,  shall  be  be- 
queathed or  devised  to  any  charitable  or 
boievoleot  society  or  corporation,  or  to  any 
person  or  persons  in  trust  for  charitable 
uses,  except  the  same  be  done  by  will  duly 
executed  at  least  thirty  days  before  the  de- 
cease of  the  testator;  and  if  so  made,  at 
least  thirty  days  prior  to  such  death  such  de- 
vise or  legacy  and  each  of  them  shall  be 
valid:  Provided  tbat  no  such  devises  or 
bequests  shall  collectively  exceed  one-third  of 
the  estate  of  the  testator,  leaving  legal  heirs, 
and  in  such  case  a  pro  rata  deduction  from 
such  devises  or  bequests  shall  be  made  so  as 
to  reduce  the  aggregate  thereof  to  one-third 
of  snch  estate;  and  all  dispositions  of  prop- 
erty made  contrary  hereto  ^all  be  void,  and 
go  to  the  residuary  legatee  or  devisee,  next 
of  kin,  or  heirs,  according  to  law.^  Civ. 
Code,  I  1313. 

"Upon  application  for  distribution,  after 
flnal  settlement  of  the  accounts  of  adminis- 
tration. If  the  decedent  was  a  nonresident 
of  this  state,  leaving  a  will  which  has  been 
duly  proved  or  allowed  in  the  state  of  bis 
residence,  and  an  authenticated  copy  there- 
of has  been  admitted  to  probate  In  this  state, 
and  it  is  necessary,  in  order  that  the  estate, 
or  any  part  thereof,  may  be  distributed  ac- 
cording to  the  will,  that  the  estate  in  this 
state  should  be  delivered  to  the  executor 
or  administrator  In  the  state  or  place  of  his 
residence,  the  court  may  order  such  deliv- 
ery to  be  made,  and,  if  necessary,  order  a 
sale  of  the  real  estate,  and  a  like  delivery  of 
the  proceeds.  The  delivery,  in  accordance 
with  the  order  of  the  court,  Is  a  full  dis- 
cbarge of  the  executor  or  administrator  with 
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the  will  annexed,  In  this  state,  the  relation 
to  all  property  em'braced  In  SQch  order, 
which,  nnlesB  reversed  on  appeal,  binds  and 
concludes  all  parties  In  interest  Sales  of 
real  estate;  ordered  by  virtue  of  this  section, 
must  be  made  In  the  same  manner  as  other 
sales  of  real  estate  of  decedents  by  order  of 
the  court"   Code  GIt.  Ptoc.  §  1667. 

Having  relation  to  these  provisions  of  the 
law  are  section  1323  of  the  Code  of  Civil 
Procedure  which,  dealing  with  foreign  wills, 
makes  provision  for  the  giving  of  a  notice  of 
the  hearing  of  the  probate  of  such  a  will  pre- 
cisely as  in  the  case  of  a  domestic  will,  and 
section  1304,  which  specifies  that  to  the  heirs 
and  named  executors  are  to  be  mailed  a  copy 
of  the  notice  of  the  time  appointed  for  the 
iH-obate. 

The  above  quotations  make  manifest  the 
cause  of  the  controversy  between  the  parties. 
Appellant  contends  that  the  very  reading  of 
section  1285  In  connection  with  section  1313 
of  the  .Civil.  Code  dischwes  Uie  limitation 
which  the  Legislature  has  pat  upon  the  pow- 
er to  dispose  of  peraonal  propoty  sltoated 
within  the  Jurisdiction  of  the  state.  Be- 
spondenta  contend  tliat  such  a  construction 
does  such  violence  to  the  jus  gentium,  is  so 
sabvrasive  of  the  ontveisal  role  which  ob- 
tains in  all  dylUaed  nations  in  regard  to  an 
owner  or  testator's  r^hta  over  his  personal 
proper^,  tha^  even  if  the  power  of  the  L^- 
Islatnre  to  do  this  thing  be  conceded,  the 
court  should  adopt  any  possible  construcUou 
to  acquit  it  of  so  flagrapt  an  act  Cullerton 
V.  Mead,  22  Cal.  96;  Estate  of  Oarc^on,  104 
OaL  5M,  Sfi  Pac  414,  32  L.  B.  A.  695.-  43 
Am.  St  Rep.  134. 

[1]  The  law  governing  the  disposition  and 
control  of  personal  property,  the  law  whose 
application  to  this  decree  respondent  asks  to 
be  considered  controlling,  is  itself  unques- 
tioned. That  law  is  a  part  of  the  jus  genti- 
um and  announces  the  clearly  established 
general  rule  arising  out  of  considerations  of 
Justice  and  the  principle  of  comity  that  the 
distribution  of  personal  property  Is  governed 
by  the  law  of  the  domicile  of  the  owner.  It 
Is  recognized  by  our  own  decisions,  as  In  Es- 
tate of  Apple,  66  Cal.  434,  6  Pac.  7,  and 
Whitney  v.  Dodge,  105  Cal.  1»7,  38  Pac.  636. 
It  is  also  declared  by  section  946  of  our  Civil 
Code,  above  quoted.  But  the  declaration  is 
accompanied  by  the  all-important  limitation 
that  the  law  of  the  domicile  controls  "If 
there  Is  no  law  to  the  contrary  In  the  place 
where  the  personal  property  Is  situated." 
This  limitation  not  only  finds  expression  In 
the  Code,  but  equally  in  the  leading  cases 
ahpve  cited.  Thus,  In  Estate  of  Apple,  It  is 
declared  that,  "in  the  absence  of  positive 
law  to  the  contrary,  disposition  of  the  dece- 
dent's personal  estate  will  be  governed  by 
the  law  of  his  actual  domicile."  In  Wliltney 
V.  Dodge  it  Is  said:  "But  the  rule  Is  part 
of  the  general  law  of  every  state  In  which 
it  has  not  been  abrogated  either  by  expreaa 


legislative  langnage  or  the  enactments  of 
statutes  which  work  such  abrc^tion  by  nec- 
essary implication."  It  Is  not  on^  when  the 
disposition  made  of  the  property  does  vio- 
lence to  the  statute  law  of  the  country  where 
It  is  situated  that  a  limitation  upon  the  oth- 
erwise universal  rule  is  worked.  It  is  equal- 
ly true  where  the  disposition  made  is  con- 
ceived to  be  contrary  to  the  welfare  of  that 
country  or  to  Its  public  policy,  a  proposi- 
tion well  illustrated  in  Mahomer  t.  Hooe  et 
Bit,  9  Smedes  &  M.  (Miss.)  247,  48  Am.  Dec. 
706.  The  true  rule  is  thns  sncclnctly  stated 
by  Story  (Conflict  of  Laws.  |  38):  "In  the 
silence  of  any  positive  role  affirming,  or  de- 
nying, or  restraining  the  operation  of  for- 
eign laws,  courts  of  Justice  presume  the  tadt 
adoption  of  them  by  their  own  government 
unless  they  are  repugnant  to  its  policy  or 
prejudicial  to  Its  Interests."  And  the  same 
principle,  with  more  elaboration,  la  declared 
by  Cyc  as  follows:  "There  is  no  doubt  that 
every  state  has  power  to  establish  and  regu-  . 
late  the  rights  of  property  in  things  within 
Its  Jurisdiction,  whether  the  proper^  be  real 
or  personal,  movable  or  immovable.  Accord- 
ingly the  law  of  the  place  under  wldcli  an 
ancillary  administration  is  taken  most  gov- 
ern the  distribution  of  the  assets  in  Hie  pay- 
ment of  debts  there.  Some  states  liave  exer- 
cised this  power  for  the  purpose  of  r^nlat- 
ing  the  descent  and  distribution  of  personal 
property  within  their  limits,  as  well  as  of 
real  estate,  notwithstanding  the  l&vra  of  the 
domicile  of  the  owner."   22  Cyc.  p.  22. 

[2]  The  amendment  to  section  1285,  above 
quoted,  was  adopted  In  1905,  subsequent,  of 
course,  to  the  decisions  In  Estate  of  Apple 
and  Whitney  v.  Dodge.  Up  to  that  date  the 
state  had  refrained  from  Interfering  In  the 
case  of  a  foreign  will  with  the  dbtrlbutlon 
of  the  personal  estate  here  situated  in  so  Car 
as  the  charitable  devises  and  bequests  In 
such  will  were  concerned.  The  Legtslature 
in  1905,  with  deliberation,  added  the  proviso 
to  section  12S5  limiting  the  validity  of  such 
charitable  devises  aod  bequests  in  foreign 
wills  by  the  provisions  of  section  1313.  This 
legislative  declaration  is  without  ambiguity 
and  is  perfectly  understandable.  To  deny 
it  Its  manifest  meaning  is  to  strike  It  from 
the  statnte.  That  meaning  is  and  t^n 
be  nothing  other  than  that  charitable  be- 
quest in  foreign  wills  shall  be  governed  by 
the  same  rules  controlling  like  bequests 
in  domestic  wills.  In  the  one  case  In  which 
this  court  has  beeu  called  upon  to  consid- 
er the  law  as  amended,  such  was  the  con- 
struction given  to  It  Estate  of  Dwyer,  159 
Cal.  680.  115  Paa  242.  There  Is  nothing  In 
the  language  of  section  1286  to  Justify  the 
argument  that  its  application  must  be  lim- 
ited to  cases  of  a  will  of  a  nonresident  de- 
cedent which  has  not  been  probated  In  the 
court  of  domicile  of  the  decedent.  The  yery 
language  of  section  1285  forbids  it  'TJo 
will,"  declares  that  section,  *is  Talld,"  ex- 
cepting as  therein  provided. 
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[I]  Nor  yet  can  we  agree  wltti  tbe  re- 
spondents' further  contention  that  section 
1667  of  the  Code  of  GItII  Procedure  Is  all- 
controlling  and  that  nnder  Its  provisions  the 
difitribatlon  here  made  la  warranted.  The 
language  of  this  section  that,  "where  It  is 
necessary,  In  order  that  the  estate  or  any 
part  tb»eof  may  be  distributed  according  to 
the  will,  that  the  estate  in  this  state  should 
be  d^Tffled  to  the  execvtor  or  administra- 
tor In  the  state  or  place  of  bis  residence,  the 
court  may  order  such  a  d^very  to  be  made" 
is  not  a  mandate  npon  the  conrt  but  Toets  In 
it  merely  a  discretion  so  to  do.  In  re 
Hughes,  96  N.  T.  S5.  That  discretion  wiU 
be  exercised  in  consonance  with  the  dictates 
of  public  policy  and  of  our  own  statutes,  and 
where  it  shall  be  found,  as  here,  that  to  dis- 
tribute the  estate  or  deliver  the  estate  to  the 
domldliaty  executors  would  do  violence  to 
plain  proTlsiras  of  bur  laws,  such  a  distribu- 
tion should  not  be  made  and  cannot  b«  up- 
held If  made. 

The  decree  appealed  from  Is  therefore  re- 
▼osed,  with  directions  to  the  trial  court  to 
enter  its  decree  in  accordance  with  the  opin- 
km  and  Judgment  herein  mdered. 

We  eoncor:  KtSLVTS,  7.;  LOBIOAN,  X 


<a  Csl.  App  .  297} 

NATIONAL  UNION  FIRE  INS.  CO,  T. 
NASON.    (Civ.  1,184.) 

(XMstrict  Court  of  Appeal,  Fint  DUtrict,  Gali- 
foisla.    Febi  24,  1813.) 

1.  Af^A^  and  EtSBOR  (I  1047*)— Habuuess 
Ebbob— RvunoB  on  Evidence. 

In  an  action  by  an  ioBorance  company 
against  Its  agent  to  recover  coAitDiesionB  retain- 
ed by  the  agent  on  poUciee  that' were  after- 
wards canceled,  in  wbfcb  the  cancellations  were 
conceded,  and  the  only  dispute  was  as  to  the 
time  thereoL  which  element  the  defendant  deem- 
ed immatertel,  rulings  od  the  introduction  of 
evidence  ae  to  the  fact  €i  cancellation,  if  erro- 
neons,  were  barmlew. 

[Ed.  Note.— For  other  Cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4182,  418S,  4146-4102; 
Dec  big.  I  1047.*] 

2.  Appsai.  and  Bbbob  171*)— Qboihidb  or 
Bkvixw— Thbobt  or  Case. 

Where  an  issue  is  tacitly  accepted  by  all 
parties  as  properly  presented  for  trial  and  as 
the  only  IflBoe,  the  appellate  court  will  proceed 
upon  ihe  same  theory. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1053-1063,  Um,  1087, 
1161-U66;  Dec  Dig.  {  171.*] 

8.  inbdbanob  (|  84*)  —  conbtbcction  op 
Agent's  Contract  —  Compensation  — 

COMHISSIONB  ReTAINXD  0»  CANCELED  POL- 
ICIES. 

An  insnrahee  agent  working  under  a  con- 
tract providing  for  return  of  commlBsions  re- 
tained by  him  from  premiums  on  policies  after- 
wards canceled  was  liable  for  such  commissions, 
irrespective  of  whether  the  policies  were  cancel- 
ed before  or  after  the  termination  of  his  agency. 

[Ed.  Note. — ^For  other  cases,  see  losurance, 
Cent.  Dig.  H  Ul-114;  Dec  Dig.  |  84.*] 


Appeal  from  Superior  Court,  City  and 
County  of  Ban  Frandsoo;  J.  H.  Seaw^l, 
Judge. 

Action  by  the  National  Union  Fire  Insur- 
ance Company  against  Arthur  G..Na8on,  do- 
ing bnslneBB  under  the  name  and  style 'of 
Arthur  G.  Nason  *  Ga  Judgment  for  plain- 
tifl,  and  defokdant  appeals.  Afllnned. 

James  W.  Cochrane,  of  San  Frandaoo,  fw 
appellant  Goc^an  &  O'Connor,  vt  San  Fran- 
cisco, for  respondent. 

MURFHEY,  Judge  pro  tern.  Appeal  from 
a  judgment  in  f&vor  of  plaintiff  and  from  an 
order  denying  defendant's  motion  for  a  new 
trial. 

Defendant  was  tor  a  term  of  years  the 
general  agent  for  the  plaintiff  In  the  state 
of  CaUfomia.  At  the  time  of  the  trial  the 
parties  exchanged  accounts,  from  which  it 
appeared  that  the  only  difference  between 
the  parttes  wbb  aa  to  two  items;  the  respond- 
ent "laimitig  a  credit  of  9ft25;,2S  tor  return 
of  commlsBionB  retained  by  ajveUftut  from 
premiums  on  polldsa  that  were  afterwards 
eancdedt  and  the  appaUant  claiming  a  credit 
of  9SnJ8S  for  commlBalonB  earned  by  him, 
but  rebated  to  Insured  policy  boldav  hy  re- 
apooAaot  tfarongh  adJiiBtmentB  made  neces- 
sary by  reason  of  the  fire  In  San  Francisco 
of  1906. 

If  leaiKmdent^s  claim  for  return  ot  com- 
mlBsiouB  was  Bustalned  without  allowance  to 
aiv^ant  for.  earned  praniuma,  there  would 
be  a  balance  of  $678.77  due  respondoit  The 
court  found  in  fftvor  <tf  reqmndent  on  the 
single  issue  of  the  return  «f  commiBaionB  On 
canceled  insurance,  and  In  favor  of  ant^nt 
for  the  amount  ot  1817.33,  earned  codudIb- 
slons  on  adjusted  bisuraiuK,  and  gave  Judg- 
ment for  the  respondent  fbr  the  balance 
claimed  after  deducting  this  anurant 

Hie  record  fairly  discloses  tha  fact  that 
the  appellant  at  the  time  of  the  trial  con- 
ceded that  there  were  flat  cancellations  of 
insnranoe  upon  whidi  the  BKregate  commls- 
slon  retained  by  him  would  amoont  to  the 
sum  claimed  by  the  iHaintiff ;  bnt  eontoided 
that  the  cancellatlonB  wwe  eflfected  after  he 
severed  his  connection  with  the  plain tUE  cor- 
poration, and  it  was.  upon  this  theory  that 
the  cause  was  tried.  As  we  understand  the 
record  It  was  upon  this  trnderstandlng  tiiat 
the  plaintiff  rested  Its  case: 

"The  position  that  Mr.  Nason  takes  In  this 
matter  is  this  that,  these  policies  having 
been  canceled  after  the  termination  of  his 
agency,  he  is  not  responsible  nor  liable  for 
any  return  pr^inms  on  those  policies  or 
any  premiums  at  all,  for  this  reason:  That 
Mr.  Nason  operated  an  office  here;  that  all 
of  this  business  was  brought  and  placed  upon 
the  books  of  the  company  by  and  through 
the  efforts  of  Mr.  Nason  and  through  money 
expended  by  him ;  and.  the  policies  being 
canceled  after  the  termination  of  his  agency. 


•ForstbereassssMBBimtavle  and  ■soUiui  NUHBBR  la  Dso.  Dis*  *  Am.  JMfr  Kigr>No.  EeilM  *  Rip'r  Intaw 
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he  cannot  be  held  responalble  for  any  of 
these  return  premiums. 

"Mr.  O'Coonor:  Now  is  there  any  ques- 
tion of  the  cancellation  of  the  polideB? 

"Mr.  Cochrane:  Yes. 

*^r.  O'Connor:  I  don't  mean  the  date  of 
them.   I  mean  the  cancellation  of  them. 

"Mr.  Cochrane:  No.  We  take  the  position 
that  the  policies  were  canceled  subsequent 
to  the  termination  of  the  agency.  But  I 
would  like  to  have  the  policies." 

[1]  In  bis  brief  appellant  calls  attention 
to  several  rulings  of  the  court  on  the  Intro- 
duction of  testimony  retire  to  cancellation 
of  those  policies,  which  he  claims  to  be  er- 
ror. We  hare  examined  the  rulings  care- 
fully, and  are  satisfied  that  the  conclusions 
of  tbe  trial  court  were  correct;  but  in  view 
of  the  situation  above  developed  wherein  the 
cancellations  were  conceded,  and  the  only 
disputed  matter  being  as  to  time»  which  ele- 
ment the  appellant  deemed  Immaterial,  the 
rulings  If  erroneous  were  harmless.  In  bis 
closing  brief  appellant  contends  that  the 
case  was  not  tried  solely  upon  the  theory 
that  he  should  not  be  charged  with  pre- 
miums upon  policies  canceled  subsequently 
to  the  termination  of  Ids  agency,  and  In  sup- 
port of  his  contention  cites  the  testimony  of 
appellant  as  follows:  "Question.  An  account 
of  yonrs  with  the  National  Union  Fire  In- 
surance Company  has  'been  offered  in  evi- 
dence, showing  ^ere  is  a  balance  due  you 
from  the  National  Union  Fire  Insurance  Co. 
of  (564.49?  Answer.  Tee,  sir."  This  conclu- 
sion  of  the  witness  does  not  In  any  way  mili- 
tate against  respondent's  position,  nor  doea 
It  support  appellant's  theory.  The  statement 
of  the  position  is  an  admission  of  the  fact 
of  the  cancellations;  and  the  balance  claim- 
ed results  only  by  reason  of  the  fact  that  ap- 
pellant refuses  to  credit  respondent  with  the 
commissions  retained  on  this  identical  Item 
of  canceled  insurance. 

[1]  Bren  If  this  were  not  true,  the  appel- 
lant could  not  be  heard  at  this  time  to  im- 
peach a  record  upon  which  the  resptmdrait 
submitted  its  case;  the  general  rule  b^ng 
that :  "Where  an  issue  is  tartly  accepted  by 
ail  the  parttes  as  properly  preaotted  for  trial 
and  as  the.  only  issue,  the  sNtdlato  court 
will  proceed  upon  the  same  theory.  •  •  * 
When  a  case  Is  tried  upon  the  theory  that 
certain  facts  exist,  even  though  th^  are  put 
in  issue  by  the  pleadings,  their  existence  will 
be  assumed  on  appeaL"  21  Ency.  of  Plead. 
&  Prac.  667;  2  Gyc.  670;  Schroeder  t.  Mau- 
27,  16  Cal.  App.  448,  U8  Fac.  469;  Milwau- 
kee Mechanics*  Ins.  Ca  t.  Warren,  IfiO 
346,  80  Fac.  03. 

[S]  The  sole  question  left  for  determina- 
tion, therefore,  is  as  to  whether  the  con<dn- 
sion  of  the  trial  court  that  the  respondent 
was  entitled  to  a  return  of  these  commis- 
sions irrespectiTe  of  the  time  of  cancella- 
tion, whether  before  or  after  the  termination 


of  appellant's  agency,  Is  supported  by  au- 
thority. 

This  Identical  question  here  raised  was 
passed  upon  by  the  Supreme  Court  In  the 
case  of  MUwankee  Mechanics'  Ins.  Co.  t. 
Warren,  supra.  In  tliat  case,  as  in  the  case 
at  bar,  the  contract  of  agency  provided  that 
the  agent  should  retain  as  hla  compensa tion 
35  per  cent  of  gross  premiums,  after  deduct- 
ing all  return  premiums,  rebates*  and  rein- 
surance; and  in  that  respect  the  court  said: 
"It  appears  from  the  record  that  In  a  nnm- 
ber  of  instances  where  polldee  have  been 
written  by  Warren  A  Langtree  return  pre- 
miums were  paid  by  the  company  after  the 
termination  of  Warren  &  Langtree's  agency. 
In  making  up  his  statement  of  account  the 
referee  charged  Warren  &  Langtree  35  per 
cent  of  these  return  premiums,  and  there 
was  a  good  deal  of  discussion  in  the  lowec 
court  as  to  the  propriety  of  this  charge.  Un- 
der the  contract  itself  It  is  clear  that  War- 
ren &  Langtree  were  chargeable  with  these 
payments.  The  agreement  on  which  tbey 
were  appointed  agents  provided  that  as  oom- 
peusatlon  for  their  services  th^  were  to  re- 
ceive 30  ptt  cent  of  the  gross  svemiums  by 
the  company  In  tltdr  territory,  *after  deduct- 
ing all  return  premiums,  rebates  and  reinsar 
ance.* " 

The  question  at  Issue  here  Is  directly  in 
point  with  the  above  citation ;  and  appellant 
has  called  our  attention  to  no  autborl^  In 
opposition  to  the  views  therein  expressed. 

Judgment  affirmed. 

We  concur:  LENNON,  P.  J.;  HATT^ 

01  Oal.  App.  SU) 

SOUTHBEtN  OONST.  GO.  r.  HOWEEjLS  eC 
•    aL   <av.  1,272.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia,   reb.  26,  1913.) 

Municipal  Oobfokatiohs  (H  488,  489*)— 
Public  Impboveiocnts  —  Enfobceuknt  or 

ASSESeMENTB— StATOTBS. 

Vrooman  Act  (St  1886,  p.  156)  t  11,  aa 
amended,  makes  a  determination  by  the  city 
coQDcll  upon  appeal  by  any  of  the  property 
owners  affected  by  an  assessment  and  notice  at 
hearing  publisbed  for  five  days,  binding  qdob 
all  property  owners  so  affected  whether  tney 
join  In  the  appeal  or  not  aod  section  12  pn^ 
vides  tbat  at  any  time  after  five  days  from 
the  decision  of  the  appeal  the  contractor  majr 
sue  for  unpaid  asseasmentB.  In  a  contractor's 
action  to  recover  unpaid  assessments,  the  trial 
coart  found  that  notice  of  the  hearing  of  the 
appeal  by  defendant  and  others  to  the  city 
council  bad  not  been  publisbed  as  required  by 
the  statute  or  at  alL  Held,  tbat  the  publica- 
tion of  notiee  was  imperative  and  jnrisaictional 
and  that  any  action  on  the  appeal  before  mich 
publication  was  iavalid,  so  tbat  defendant  by 
appearing  before  the  council  and  urging  his  ap- 
peal without  objection  to  Its  failure  to  publish 
notice  thereof  did  not  waive  aucfa  requirement 
and  estop  himself  from  alleging  the  failure  of 
notice  as  a  defease  to  the  contractor's  action. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  H  1147-11!^:  Dec 
Dig.  II  488,  489.*] 
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Appeal  from  Superior  Court,  San  Diego 
CouDty;  T.  L.  Lewis,  Judge. 

Action  bj  the  Southern  Construction  Com- 
pany against  Jessie  S.  Howells  and  others. 
Judgment  for  defendants,  and  plalntlfl  ap- 
peals. Affirmed. 

Sam  Ferry  Bmtth,  of  San  Diego,  for  ap- 
pellant  Crouch  &  Crouch,  of  Los  Angeles, 

iOT  respondents. 

JAMES,  J.  The  dty  cooncll  of  San  Diego 
In  the  year  1907  initiated  proceedings  under 
the  Vrooroan  Act  (St  188S.  p.  147)  to  have 
performed  the  work  of  grading  certain  por- 
tions of  Tide  street  The  work  was  complet- 
•ed,  but  within  the  time  allowed  by  statute 
wrtain  property  owners  made  appeal  to  the 
-dty  council,  objecting  to  the  assessment  lerl- 
-ed  as  being  excessire,  and  also  upon  the 
ground  that  the  work  had  not  been  i>erform- 
ed  according  to  the  spedflcatlons  of  the  con- 
tract The  property  owners  so  objecting  did 
not  constitute  all  of  the  property  owners  who 
-were  affected  by  the  assessment  Thereafter 
the  dty  clerk  mailed  a  notice  to  the  agent 
who  represented  the  objecting  property  own- 
ers, which  notice  set  forth  the  day  when 
liearing  would  be  had  upon  the  appeal  so 
taken.  The  bearing  came  on  before  the  city 
council,  when  the  appealing  property  owners 
were  heard  through  their  agent  and  attor- 
ney, and  the  cooncll  made  an  order  In  the 
form  of  a  resolution  denying  the  appeal  and 
-afflnulng  the  assessment  Thereafter  this 
^actloa  was  commenced  by  the  contractor  to 
(recover  the  amount  assessed  against  defend- 
ants' property  on  account  of  the  street  Im- 
provement work  performed  by  It  The  de- 
fendant Howells  was  one  of  the  property 
■owners  who  joined  In  the  appeal  made  to 
the  dty  coundl,  and  she  was  represented  at 
the  hearing  thereof  by  the  same  agent  and 
^attorney  ,  who  represented  the  other  contest- 
ants. The  dty  coundl  caused  no  notice  by 
publication  to  be  given  of  the  hearing  to  be 
liad  on  the  appeal  of  the  property  owners, 
and  the  trial  court  sustained  the  contentloa 
■of  defendant  that,  until  publication  of  such 
notice  had  been  had  in  accordance  with  the 
requirements  of  the  statute,  any  purported 
liearlng  of  the  appeal  was  null  and  void,  and 
that  in  consequence  this  action  was  pre- 
maturely brought  By  section  11  of  the 
street  law  under  which  the  Improvement  of 
Tide  street  was  had  (Stats.  1885,  p.  147,  and 
.as  subsequently  amended).  It  Is  provided  that 
after  an  appeal  has  been  Hied  with  the  clerk 
of  the  coundl,  "notice  of  the  time  and  place 
of  the  hearing  *  *  *  shall  be  published 
for  five  days."  Section  12  of  the  same  act 
contains  a  provision  that,  at  any  time-  after 
five  days  have  elapsed  from  the  dedslon  of 
the  coundl  made  after  hearing  of  the  appeal 
of  property  owners,  the  contractor,  or  his 
assignee,  may  sue  the  owner  of  the  land  or 
lots  assessed,  and  recover  the  amount  of  the 
unpaid  assessment  The  trial  judge  failed 
.to  make  findings  of  fact  aa  to  material  Is- 


sues presented  by  the  pleadings,  and  made 
only  a  single  finding  determining  that  no- 
tice of  the  hearing  of  the  appeal  to  the  dty 
coondl  had  not  been  published  aa  required 
by  law  or  at  all.  Of  course,  if  the  evldaice 
sustains  this  finding,  then  the  i^lntlfC. 
which  appealed  from  the  order  denying  a 
motion  for  a  new  trial,  cannot  be  said  to 
have  been  prejudiced  by  the  omission  of  the 
court;  for  the  reason  that  U  It  was  an  es- 
sential prerequisite  that  notice  of  the  hear- 
ing referred  to  should  have  been  published 
before  the  council  was  anthorlzed  to  deter- 
mine the  merits  of  the  objectlona,  then  the 
plaintiff  was  not  in  a  position  entitling  It  to 
bring  this,  action  at  the  time  it  filed  its  com- 
plaint As  there  was  no  dispute  as  to  the 
fact  found  by  the  court  as  to  the  noupubll- 
catlon  of  the. notice,  the  single  question  of 
law  is  presented  as  to  whether  the  defendant 
by  appearing  and  urging  her  appeal  without 
objecting  to  the  failure  of  the  conndl  to 
publish  notice  of  the  hearing,  waived  the 
benefit  of  such  notice  and  thus  estopped  her- 
self from  urging  that  defense  In  this  action. 

Under  the  street  Improvement  act  here 
considered,  a  determination  made  In  regular 
form  by  a  city  coundl  upon  a  notice  of  ap- 
peal taken  by  any  of  the  property  i  owners 
affeded  by  an  assessment  becomes  binding 
upon  all  property  owners  so  affected,  wheth- 
er they  join  In  the  appeal  or  not;  and  It 
seems  that  the  notice  by  publication  la  de- 
signed for  the  purpose  of  charging  all  such 
property  owners  and  of  giving  them  an  op- 
portunity, if  they  BO  desire,  to  appear  and 
be  heard  at  the  time  sec  The  filing  of  au 
appeal  by  a  property  own^  has  the  effect  of 
initiating  a  proceeding  which  must  be  car- 
ried through  in  the  mann»  prescribed  by 
the  statute.  No  hearing  can  be  had  before 
a  published  notice  Is  given  which  will  bind 
any  of  the  parties  ass^sed.  The  law  pro- 
vides for  but  one  trial  or  hearing  upon  such 
an  appeal,  and  after  this  hearing  la  bad 
property  owners  who  do  not  join  in  the  no- 
tice of  app«il  cannot  appear  and  raise  any 
further  question,  but  they  are  all  equally 
bound  by  the  conclusion  of  the  dty  council. 
The  hearing  cannot  be  so  had  as  to  be  valid 
as  to  some  of  the  assessed  property  owners 
and  Invalid  as  to  others.  It  may  be  that 
where  all  of  the  owners  liable  for  the  assess- 
ment appear  and  waive  notice  of  the  hearing, 
a  valid  order  might  be  made  determining  the 
merits  of  the  appeal  without  notice  having 
been  published,  but  such  was  not  the  fact  In 
this  case.  In  the  case  of  Qlrvln  v.  Simon, 
127  Cal.  491,  59  Pac.  045,  which  we  regard 
as  bdng  In  point  upon  the  fads  presented 
here,  it  was  said:  "It  is  clear  that  the  ap- 
peal, when  filed,  though  by  one  only,  sus- 
pends all  proceedings  to  collect  any  of  the 
assessments  until  that  appeal  has  been 
heard,  after  the  statutory  notice  has  been 
given,  and  It  Is  only  such  hearing  upon  no- 
tice that  binds  any  of  the  parties  assessed. 
*  *  •  The  atatntory  directioii  to  the  cUy 
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cooncU  was  liiiperatfTe,  and  the  appellant, 
and  all  other  parties  assessed,  might  safely 
rest  until  dne  notice  was  given."  We  are 
not  nnmindfnl  of  the  fact  that  in  the  case 
■cited  the  council  refused  to  hear  the  protest 
or  appeal  on  the  ground  that  it  was  not  suf- 
ficient in  form,  hot  the  language  in  the  deci- 
sion which  we  have  quoted  is  directly  to  the 
point  that  the  proceedings  of  the  dty  coun- 
cil takm  after  an  appeal  is  made  from  an 
assessment  can  only  result  in  a  valid  order 
where  notice  of  the  hearing  is  given  In  the 
predtie  mode  prescribed  by  the  statute.  We 
dte  also  Greed  v.  McCombs,  146  Cal.  449, 
80  Pac.  679.  Stated  In  another  way,  we  con- 
clude that  the  dty  coundl,  when  it  pro- 
ceeds to  give  a  bearing  on  an  appeal  against 
a  8ti8^  assessment  under  this  act,  cannot 
assume  Jurisdiction  to  make,  any  order  of 
determlnatiott  therein  until  all  property  own- 
ers affected  by  the  assessment,  whether  par- 
ties to  the  appeal  or  not,  have  been  given  no- 
tice of  the  hearing;  there  is  bnt  one  way 
provided  by  the  statute  for  the  giving  of  this 
notice,  and  that  Is  that  it  shall  be  published 
for  five  days. 
The  order  appealed  from  Is  affirmed. 

We  coDcor:  AU/EN.  F.  J.;  SHAW,  J. 


(21  Cftl.  App.  S24) 

MEAD  et  al.  v.  BROADS  et  nx.   (Civ.  1,011.) 

(District  Court  of  Appeal,  Second  District, 
California.   Feb.  26,  191S.) 

1.  CoimniTAncs  (S  19*)— GBounnB—ABsincE; 

OB  DiSABILITT  OP  PaBTT. 

On  a  motion  for  a  continuaoce  on  the 
groond  of  the  absence  of  a  party  defendant, 
there  were  afBdavits  that  be  was  the  only  per- 
son who  knew  of  the  wbereabonts  of  necesaary 
witnesses,  and  that  defendants  could  not  safely 
proceed  to  trial  in  his  absence;  but' there  was 
no  showing  as  to  when  be  could  probably  ap- 
pear, or  that  it  was  eqwcted  that  he  would  be 
able  to  within  a  reasonable  time.  The  oppos- 
ing affidavit  showed  that  the  action  had  been 
pending  for  more  than  a  year,  and  that  various 
continuaaces  had  been  had,  and  that  tbe  wife 
of  the  absent  defendant  was  tiie  owner  and 
manager  of  their  boainesa,  and  that  during 
most  of  tbe  time  when  the  alleged  damages  oc- 
curred he  had  not  been  in  the  city.  Held,  th&t 
the  denial  of  a  continuance  was  not  an  abuse 
of  discretion,  since  the  mere  abseace  of  a  par- 
ty furnjehea  no  groond  for  a  continuance,  un- 
less it  is  shown  that  such  abaence  is  nnavold- 
ablCj  and  that  the  party  will  suffer  damage  to 
his  interests  if  he  is  unable  personally  to  at- 
tend the  trial. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  H  41,  43-48;  Dea  Dig.  {  19.*j 

2.  Appeal  and  Bkeob  ($  966*)— DiBCBvnoN 

OF  Thial  Cotjbt— Continuance. 

Where  It  ia  ahown,  on  motion  for  contin- 
uance for  the  absence  of  a  party  defendant, 
that  his  interests  will  sufFer  if  be  is  unable  to 
attend  the  trial,  which  the  affidavits  of  the 
other  side  tend  to  diaprove,  it  Is  for  the  trial 
Judge  to  determine  the  facts;  and  no  abuae 
of  discretion  can  be  predicated  on  hia  ruling. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  |  3837;  Dec.  Dig.  {  966.*] 


Appeal  from  Superiior  Court,  Los  Angeles 
County ;  Charles  Monroe,  Jadge. 

Action  by  Oeorge  B.  Mead  and  Walter  J. 
Cook,  copartners  doing  basinese  under  the 
firm  name  of  M^d  &  Cook,  against  B.  Broads 
and  Laura  Broads,  his  wife.  Jodgment  for 
plaintiffs,  tai^  defendants  appeal.  Affirmed. 

H.  C.  Mlllsap,  of  hos  Angeles,  for  appd- 
lants.  Bay  Howard,  ot  Los  Angeles,  for  re- 
spondents. 

JAMES,  J.  By  this  appeal,  taken  from  a 
Judgment  entered  In  favor  of  <lie  plaintiffs, 
but  one  question  la  presented  for  rerlew,  and 
that  ia  whether  the  trial  court  erreA  In  daiy- 
ing  a  motion  made  for  a  omttnnanoe  of  tbe 
trial  on  the  ground  of  the  absence  oC  defiaid- 
ont  Bernard  Broads.  This  action  was 
brought  to  recover  damages  allied  to  bave 
been  suffered  by  tbe  pJalntlffB  through  tbe 
acts  of  defendants  in  allowing  and  permit- 
ting water  and  other  Hqnlds  to  flow  tlnoagb 
the  ceiling  of  plaintiffs'  storamnu.  An  In- 
junction was  also  asked  to  restrain  tte  erai- 
tlnuance  of  the  acta  complained  oC  Answer 
was  filed,  and  tbe  cause  came  on  resi^larly 
for  trial*  when  the  aUiomey  fbr  defendants 
presented  an  affidavit  showing  that  defmd- 
ant  Bernard  Broads,  the  husband  of  defend- 
ant Laura  Broads,  was  sick  and  unable  to 
attend  the  trial ;  that  said  Bernard  Broads 
was  the  only  person  who  knew  ot  the  whera- 
abouts  of  witnesses  necessary  to  be  called 
on  behalf  of  defendants;  and  that  defend- 
ants could  not  safely  proceed  to  trial  wttboot 
the  [wesence  of  said  Broads.  It  was  not 
shown  by  the  affidavit  as  to  when  the  absent 
defendant  would  probably  be  able  to  appear, 
or  that  it  was  expected  that  he  would  so  be 
able  within  a  reasonable  or  any  timcu  In 
opposing  the  motion  for  a  conUnuanoe  conn- 
sel  for  plalnt^s  made  a  statemoit  which  It 
was  stipulated  might  be  treated  as  though  It 
was  preswted  In  the  form  of  an  affldaTlt, 
and  It  was  so  considered  by  the  court.  By 
this  statement  It  was  shown  that  the  actioa 
had  been  pending  for  more  than  a  year,  and 
that  Tarious,  continuances  had  beai  had,  and 
that  d^dndants  bad  testified  In  othet  matters 
between  the  same  parties  that  the  defioidant 
Laura  Broads  was  tbe  owner  and  principal 
manager  of  the  business  ot  defendants ;  that 
Broads  had  fonnerly  testified  that  during 
most  of  the  time  when  the  alleged  nalsanw 
was  being  maintained  he  was  not  present  In 
the  dty ;  that  def^dants  Broads  had  made 
th^r  resldfflice  upstairs  ovor  the  restaurant 
of  def  aidants ;  and  that  these  the  men- 
Ises  where  the  damages  wen  alleged  to  have 
been  suffered.  Upon  this  showing  the  court 
made  an  order  denying  the  motion  fOr  a  con- 
tinuance, and  plalntUEs  Introduced  th^  tes- 
timony. No  evidence  was  tiered  on  btfialf 
of  defaidauts,  and  the  Judgmoit  followed. 

[1,2]  Upon  the  evidence  as  i^resented  to 
the  trial  court,  consisting  of  the  affldaTlt 
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and  the  Btatement  made  connter  thereto,  we 
are  of  the  opinion  that  the  making  of  the 
order  denying  fhe  motion  for  postponenrnt 
of  the  tilal  was  not  an  abuse  of  dlscretioii. 
The  mere  absence  of  a  party  furnishes  no 
ground  for  a  continuance,  unless  It  Is  made 
to  appear  that  such  absence  Is  unavoidable, 
and  that  the  party  will  suffer  damage  In  Us 
interests  If  he  Is  unable  personally  to  attend 
the  trial ;  and  even  where  a  prima  fade 
showing  of  these  essentials  Is  made,  if  there 
Is  presented  a  countershowlng,  then  It  be- 
comes the  duty  of  the  trial  court  to  resolve 
the  facta,  and  no  claim  of  abuse  of  discretion 
can  be  predicated  uiun  Its  actl<«i.  Svuii  Is 
the  state  of  the  case  presented  upon  this 
appeaL 

Suggestion  has  been  made  as  to  the  death 
of  some  of  the  parties  to  this  action,  but  up- 
tan  the  state  ot  the  record  as  it  is  presented 
we  do  not  deem  It  necessary  that  substitution 
be  made  of  their  personal  representatives. 

The  judgment  appealed  from  la  affirmed. 

'  We  concur:  AJXEN,  P.  J.;  SHAW,  J. 


(tl  CftL  App.  Sff) 

HONAKER  T.  HEATLT.    (Civ.  1.267.) 
(District  Court  of  Appeal,  Second  District, 
California.    Feb.  26,  1913.) 

BouNDABiES  (I  47*)— Estoppel. 

Where  adjoining  owners  were  not  privy 
to  die  maktDC  of  a  private  survey  between 
their  lands,  and  there  was  no  diapate  between 
the  parties  as  to  the  true  boundary  line  and 
no  express  agreement  as  to  its  location,  any 
conduct  by  the  parties  from  which-  sn  agree- 
ment as  to  tike  boundary  might. be  presumed 
being  under  mutual  mistake  of  fact,  neither  of 
them  was  estopped  from  claiming  according  to 
the  true  boundary  when  discovered. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  227-231;  Dec.  Dig.  |  47.*] 

Appeal  from  Superior  Court,  Imperial 
County:  Hcanklln  J.  Cole,  Judge. 

Action  by  Silas  W.  Honaker  against  James 
Heatlj.  From  a  Judgment  for  plaintiff  and 
an  order  denying  a  motion  for  new  trial,  de- 
fendant aK>ealB.  Affirmed. 

Conkllng  &  Brown,  of  El  Centra,  tar  appel- 
lant Shaw,  Bess  &  Dyke,  of  sa  Centzo,  for 
respottdoat 

SHAW,  J.  Action  of  ejectment  Judg- 
ment went  for  plaintiff,  from  which,  and  an 
order  denying  his  motion  for  a  new  trial, 
defendant  appeals. 

The  only  point  urged  by  appellant  Is  that 
the  court  failed  to  make  findings  upon  mate- 
rial issues  tendered  by  the  pleadings.  In 
addition  to  the  denials  contained  in  the  an- 
swer, defendant,  by  an  amendment  thereto, 
pleaded  affirmatively  certain  facts  which  Jie 
claims  ccMistltuted  an  equitable  defense  to 
the  cause  of  action.  The  court  found  in  fa- 
vor of  plaintiff  as  to  the  Issues  tendered  by 
the  complaint;    but,  notwithstanding  evi- 


dence offered  In  support  thereof,  refused  to 
make  any  finding  as  to  the  matter  set  forth 
In  the  amendment  to  the  answer,  the  sub- 
stance of  which  is  that  in  1903  plaintiff  and 
defendant,  imder  the  homestead  act,  settled 
on  adjoining  quarter  sections  of  government 
land  which  In  1856  bad  been  surveyed  by  the 
government,  but  the  monuments  established 
to  designate  the  sectional  and  subdivision 
lines  and  comers  had  long  since  dlsap* 
peared.  In  the  actual  entry  upon  the  land 
so  claimed  by  the  parties,  they  both  assumed 
tiiat  certain  stakes  set  by  the  Imperial  Lend 
Company,  In  making  a  private  survey  which 
purported  to  re-establish  and  retrace  the 
lines  of  tlie  govemmNit  survey,  correctly 
marked  and  delineated  the  same  upon  the 
ground.  By  reason  6f  this  Cact  both  parties 
were  thns  led  to  bellere  that  the  strip  of 
land  whitA  forms  the  mibject  of  the  contro- 
rersy  was  iwdnded  In  and  a  pnrt  of  Uie 
homestead  entry  made  by  defoidant  There- 
after d^endant,  with  plaintUFs  acqulescrace 
and  co-operation,  constmcted  over  and'  upon 
said  strip  of  land  ftn  irrigating  ditch,  and 
made  other  ImprOTements  thereon.  There- 
after it  developed  that  Oie  survey  so  made 
by  the  Imperial  Land  Oompany  was  errone- 
ous and  incorrect,  and  tliat  the  atrip  of  land 
over  which  defendant  had  constmcted  the 
Irrigating  ditch  was  a  part  of  plaintUTs 
homestead,  title  to  whlt^  was  acquired  by 
him  from  'the  government  Prior  to  ascer- 
taining the  correct  comers  and  lines  in  ac- 
cordance with  tiie  govemment  earres,  plaln- 
tUF  erected  posts  In  accordance  with  the  er- 
roneous survey  made  1^  the  Imperial  Land 
Company,  and  pointed  them  ont  to  defend- 
ant as  designating  the  comers  of  his  land. 

In  our  opinion  tlie  f&cts  so  pleaded  were 
clearly  Insufficient  to  constitute  an  equitable 
defense.  Had  the  court  found  the  issues 
thus  tendered  in  Caror  of  defendant,  the 
judgment  must,  nevertheless,  have  been  In 
t&voT  of  plaintiff;  hence  defendant  was  not 
prejudiced  by  reason  of  the  failure  of  the 
court  to  find  thereon.  No  question  of  ad- 
verse possession  Is  presented.  McCreery  v. 
Sawyer,  52  CaL  257;  Montgomery  v.  Locke, 
72  CaL  76,  13  Pac.  401.  There  existed  be- 
tween the  parties  no  dispute  as  to  the  loca- 
tion of  the  true  boundary  line.  Neither 
party  was  privy  to  the  making  of  the  private 
survey.  No  agreement  In  words  as  to  the 
location  of  the  line  was  made,  and  it  is  clear 
that  any  acts  or  conduct  of  the  parties  from 
which  an  agreement  might  be  Inferred  were 
due  to  a  mutual  mistake  of  fact.  Under  such 
circumstances,  plaintiff  was  not  precluded 
or  estopped  from  claiming  his  estate  in  ac- 
cordance with  the  tme  line  when  the  same 
was  ascertained.  In  the  case  of  Scfaraeder 
Mining  &  Mfg.  Co.  v.  Packer,  129  C.  S.  688, 
0  Sup.  Ct.  3S5,  32  Tj.  Ed.  760,  the  court  says: 
"The  decisions  in  the  other  states  generally 
support  the  rule  that  ownera  of  adjacent 
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'nets  of  land  are  not  boand  by  coDsent  to  a 
bonndary  which  hae  been  defined  under  a 
mistaken  apprehension  that  It  is  the  true 
line,  each  claiming  only  the  true  line,  where- 
BTer  it  may  be  found,  and  that  in  such  case 
neither  party  Is  precluded  or  estopped  from 
claiming  his  own  rights  under  the  true  one, 
when  it  Is  discovered."  And  in  Perkins  v. 
Oay,  3  Serg.  &  R,  (Pa.)  327,  8  Am,  Dec.  653, 
it  Is  said:  "If  the  parties  from  misapprehen- 
sion adjust  their  fences  and  exercise  acts  of 
ownership  In  conformity  with  a  line  which 
turns  out  not  to  be  the  true  boundary,  or 
permission  be  Ignorantly  given  to  place  a 
teace  on  the  land  of  the  party,  this  will  not 
amount  to  an  agreement  or  be  btnding  as  an 
assent  of  the  parties.  *  •  *  The  reason 
Is  that  they  proceed  under  an  idea  that  the 
fact  which  Is  the  Inducement  to  the  agree- 
ment is  In  a  particular  way,  and  give  their 
assent,  not  absolutely,  but  on  conditions  tbat 
are  falsified  by  tbe  event"  To  the  same 
effect  is  Cheeney  v.  Stone  Go.  (C.  C.)  41  Fed. 
740;  Winnlplslogee  Paper  Co.  t.  New  Hamp- 
shire £^d  Co.  (C.  C.)  59  Fed.  542.  Says  Mr. 
Bigelow  In  his  work  on  Estoppel  (5th  Ed.) 
at  page  619:  "Tbe  principle  upon  which 
these  cases  proceed  Is  that  there  must  have 
been,  when  the  incorrect  line  was  acted  up- 
on, knowledge  of  the  ttue  boundary  by  the 
one  party  and  Ignorance  of  It  by  the  other. 
In  order  to  estop  the  party  from  asserting 
It  within  tbe  period  of  llmitatloir;  and  this 
though  it  may  have  been  Intended  that  the 
incorrect  line  should  be  fixed  upon  as  the 
true  one  and  acted  on  accordingly."  More- 
over, the  pleading  is  Insufficient  in  tbat  It 
falls  to  state  other  facts  constituting  essen- 
tial elements  of  estoppel,  as  announced  in 
Mnye  v.  Tappen,  23  Cal.  306,  quoted  with  ap- 
proval in  Cottrell  v.  Pickering,  32  Utah,  62, 
88  Pae.  696,  10     R.  A.  (N.  S.)  404. 

Since  the  matters  alleged  were  insufficient 
to  constitute  an  equitable  defense,  the  failure 
of  the  court  to  find  thereon  was  not  prejudi- 
cial to  defendant 

The  Judgment  and  order  are  therefore 
affirmed. 

We  «mciir:   ALLEN,  P.  J.;  JAMES,  J. 

Cn  Cal.  App.  SOS) 

GRIFFIN  T.  LONG  et  aL   (Civ.  1.190.) 
(District  Court  of  Appeal,  Second  District, 
California.   Feb.  26,  1913.) 

t.  APFEAX.  and  EBROB  (I  1011*)— FlHDINOB— 

Conclusiveness. 

A  finding  by  tbe  trial  court  on  substantial- 
ly conflicting  evidence  is  conclusive  on  appeal. 

[Kd.  Note.—For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  tl  3983-3989;  Dec.  Dig.  | 
1011.*] 

2.  CONTBACTB  (|  1S3*)— CONBTBITCTIOH. 

In  construing  a  contract  every  part  there- 
of Bhould  be  ^ven  effect,  if  reasonably  practi- 
cable. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  734;  Dec.  Dig.  i  153.*] 


Appeal  from  Superior  Court  Kings  Coun- 
ty; John  G.  Covert  Judge. 

Action  by  F.  H.  Griffin  against  W.  A.  Long 
and  others.  From  a  Judgment  for  defend- 
ants and  an  order  denying  a  motion  for  new- 
trial,  plaintiff  appeals.  Affirmed. 

H.  Scott  Jacobs  and  H.  P.  Brown,  both  of 
Hanford,  for  appellant  E.  T.  GoBVor,  of 
Hanford,  for  respondents. 

SHAW,  J.  This  action  was  brought  to  re- 
cover money  alleged  to  be  due  upoa  a  con- 
tract, as  follows: 

"Hanford,  CaL,  May  Uth,  1907. 

"This  agreement  made  and  entered  Into 
this  11th  day  of  May,  1907,  between  F.  H. 
Griffin,  party  of  the  first  part  and  W.  A. 
Long,  W.  R.  Newport  and  Robt  McConrt. 
parties  of  the  second  part  agree  to  payment 
of  |1,500  dollars  in  thirty  days  from  date  to 
be  paid  to  the  party  of  the  first  part;  otlur^ 
wise  one-quarter  Interest  in  the  Hattle  B. 
Mica  and  Felspar  Mine,  sttnated  in  Ijcm  Ai»> 
geles  county,  to  revert  back  to  F.  H.  Griffin 
party  of  the  first  part 

"[Signed]   F.  H.  Griffin. 

^'[Signed]  W.  B.  Newport 
"R.  L.  McGourt. 
"W.  A.  Lons." 

In  answering  the  complaint  defendants  al- 
leged that  tbe  contract  was  intended  by  the 
parties  to  ctmstltute  a  SO-day  option  to  pur- 
chase a  one-quarter  interest  in  certain  min- 
ing property  owned  by  plaintiff,  and  siTcn 
by  him  to  defendants,  ^nie  court  so  fonnd 
and  gave  Judgment  accordingly,  from  wlildi 
and  an  order  denying  liis  motion  tta  a  nev 
trial  platntlfl  appeals. 

Where  a  contract  Is  reduced  to  wiitinc, 
the  intention  of  tbe  parties  sboold  be  asee^ 
talned  from  tbe  instmment  alone^  if  pos^le. 
Clr.  Cod^  I  1689.  If  its  mesnlng,  boweTer, 
be  doubtful,  the  court  'or  the  purpose  of 
ascertaining  the  Intention  at  the  parties 
thereto,  should  In  the  interpretation  thereof 
apply  tiie  rules  prescribed  by  the  Code.  Civ. 
Code,  i  1637.  Tbe  court  npon  tbe  theory 
tbat  the  contract  in  question  was  uncertain 
and  aml)lgaouB  in  meaning,  permitted  de- 
fendants, over  plaintiff's  objection,  to  intro- 
duce parol  evidence  as  to  the  relattoa  at  tbe 
parties,  the  circumstances  under  wbidi  the 
contract  was  executed,  and  tbe  subject  to 
which  it  related.  This  evidence,  thou^  cm- 
fllctlng,  clearly  tmded  to  establish  the  fol- 
lovvlng  facts:  At  the  time  of  the  execution 
of  the  contract  plaintiff  was  the  owner  of  a 
three-quarters  Interest  in  the  mining  propa- 
ty  mentioned  tbereln,  and  tbe  deftadanis 
were  tbe  owners  of  a  one-quarter  interest 
which  they  bad  theretofore  purchased  from 
appelant  Plaintifl  was  In  straitened  drcnm- 
stances  financially,  and  for  tbe  purpose  of 
raising  ready  money  apprwicbed  defMidants 
with  a  view  of  selling  to  them  another  one- 
fourth  Interest  In  tbe  mine.  Tibe  negotlatloD 
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retmlted  In  defendftnts  decUoliig  to  buy  out- 
right, bat  tber  did  agree  to  take  a  30-day 
option  tliereon,  and  did  agree  that  del«idant 
Long  idioald  immediately  advance  to  plaintiff 
9300  In  cash,  for  which  he  gave  bis  note, 
payable  wtthls  80  days;  it  being  understood 
that  if  defendants  exercised  the  option  to 
Iray  Lmg  should  retain  $300  out  of  moneys 
flo  due  tharetm  from  him  to  plaintiff,  and  If 
defendants  did  not  so  exercise  the  option 
then  d^endants  UcCourt  and  Newport 
abonid  sign  the  note  fox  |300  so  given  by 
plaintiff  to  Long.  At  the  ex^ratlon  of  the 
30  days,  and  after  defoidaots  had  determin- 
ed tlut  thay  wonld  not  buy  Oie  pn^)erty,  Mc- 
Court  and  Newport,  in  accordance  with  this 
nnderstandii^  signed  the  note  in  qoesticm. 
The  contract  waM  prepared  by  appellant,  hot 
before  the  execution  thereol^  and  at  the  sug- 
gestion of  defendants,  the  words,  "otherwise 
one-quarter  Interest  In  tlie  Hattle  B.  Mica 
and  Felspar  Mine,  situated  In  Los  Angles 
connty,  to  revert  back  to  F.  H.  OrUDn,  party 
of  the  first  part,"  were  added  thereto.  With- 
in 30  days  plaintiff  was  informed  that  de- 
fendants declined  to  exercise  the  option  to 
htu,  but  nothing  appears  to  have  berai  said 
or  done  by  any  (me  of  the  parties  with  ref- 
erence to  the  obligation  claimed  to  have  been 
Imposed  by  the  contract  until  the  commence* 
ment  of  the  utlon,  nearly  four  years  later. 
Nrttber  at  Ote  time  of  the  exeentlott  of  the 
oontraet,  nor  at  any  other  tlm^  did  plaintiff 
deltrar  to  dtfendants  a  deed  w  otbet  convey- 
ance iA  the  one-fourth  Interest  so  covered  by 
the  option.  While  the  court  accorded  to 
defendants  considexable  latitude  In  the  Intro- 
duction of  evid«ice,  for  the  purpose  of  plac- 
ing itself  In  the  position  of  the  parties,  we 
are  nnable  to  perceive  any  iMreJndldal  error 
in  its  rulings.  Indeed,  appellant  falls  to 
point  out  any  epedflc  error  by  reason  where- 
of his  substantial  rights  were  prejudiced. 

[t]  The  chief  contention  of  appellant  Is 
that  the  evidence  shows  that  at  the  time 
of  the  execution  of  the  contract  plaintiff  de- 
livered to  defendants  a  bill  of  sale  of  the 
one-fourth  Interest  In  the  mine,  and  that  If 
this  fact  be  deemed  established  the  entire 
fabric  of  defendants'  evidence,  and  upon 
which  the  court  based  Its  decision.  Is  de- 
stroyed. A  sufficient  answer  to  this  conten- 
tion is  that  there  was  a  substantial  conflict 
of  the  evidence  touching  the  question  of  de- 
livery of  the  deed;  and  under  the  rule  the 
conclusion  of  the  trial  court  with  reference 
to  the  delivery  or  nondelivery  of  the  convey- 
ance, as  w^  to  all  other  facts  which  the  evi- 
dence tends  to  show,  must,  if  necessary  la 
snport  of  the  decision,  be  accepted  by  this 
oonrt  as  established  facts. 

[I]  In  the  Int^retatlon  of  a  contract  it 
la  the  duty  of  the  court  to  give  effect  to 
every  part  thereof,  If  reasonably  practicable. 
Under  this  rule  some  effect  must  be  given  to 
the  words  added  to  the  contract  at  the  sug- 


gestion of  defendants,  nam^,  that  upon 
failure  to  pay  the  91,600  the  one-fourth  In- 
terest, in  the  property  was  to  revert  back  to 
plaintiff.  In  no  other  way  than  by  con- 
struing the  whole  contract  as  an  option  can 
effect  be  given  this  language.  The  contract 
as  originally  drawn  obligated  defendants  to 
pay  plaintiff  the  amount  specified  within  30 
days.  As  thus  prepared,  It  was,  upon  plaln- 
ttlTs  theory  of  the  case,  complete,  and  fully 
expressed  the  Intention  of  the  parties ;  hence 
the  clause  added  thereto  at  the  suggestion 
of  defendants  subserved  no  purpose  what- 
ever.* Appellant's  contention  that  the  clause 
in  question  Inserted  (at  defendants*  request) 
was  for  plaiutUTs  benefit  and  Intended  as  a 
lien  or  mortgage  tot  the  purpose  of  secniing 
the  sum  specified  In  the  omtraet  la,  vjfm  the 
record,  untenable. 
The  Judgment  and  order  are  affirmed. 

We  concur:  ALLEN,  P.  X;  JAMBS,  J. 


(U  Citl.  App.  IU> 

HUMPHBBT  V.  DUNNELEA    (Civ.  1,248.) 

(District  Court  of  Appeal,  Second  District, 
CiaUfornhL    Feb.  20,  1913.) 

L  Nuisance  ({  72*)— Ahateubnt— Pebsons 
BT  Whou  Action  hat  bb  Bbouoht. 

The  provisioDa  of  a  city  charter  vesting 
authority  in  the  common  council  to  declare 
what  should  constitute  a  naU&nce  and  to  abate 
the  same  did  not  take  from  ^vate  citizens 
the  right  to  proceed  to  have  a  thing  conatitnt- 
ing  in  tact  a  private  nuisance  abated  under 
Code  Civ-  Proc  |  731,  providing  that  an  action 
may  be  brought  by  any  person  whose  property 
is  injuriously  affected  or  whose  personal  en- 
joyment Is  lessened  by  a  nuisance,  and  that 
by  the  judgment  in  auch  action  the  nuisance 
may  be  enjoined  or  abated,  as  well  as  damages 
recovered,  although  auch  thing  bad  never  been 
de<dared  a  nuiaance  by  the  common  council 

(Ed.  Note.— For  other  cases,  see  Nuiaance, 
Cent  Dig.  U  164-1B8;  Dec.  Dig.  {  72.*] 

2.  MuniciPAX.  Cobfobatiors  (f  668*)— Tbbxs 

IN  Stbebtb— Municipal  Obdinances. 

A  municipal  ordinance,  aothorizing  the 
planting  of  trees  along  the  sidewalk  lines  and 
providing  that  it  should  he  unlawful  to  cut, 
girdle,  or  mutilate,  damage,  or  Injure  any  trees 
planted  In  any  of  the  streets  in  the  ci^,  only 
made  it  unlawful  to  remove  trees  planted  on 
the  sidewalk  lines,  and  did  not  make  it  Unlaw- 
ful for  a  person  who  had  planted  trees  In  a 
part  of  the  street  designed  for  the  [)assage  of 
vehicles  to  move  them  when  ordered  by  the 
court 

[Ed.  Note.— For  other  cases.  See  Municipal 
Corporations,  Cent  Dig.  ||  14SS-1440;  Dec. 
Dig.  I  66S.*1 

3.  Municipai.   Corporations    (X   660*)  — 

STBEBTB— OBBXBUCTIONS  —  COHPELUKO  BX- 

MOVAL. 

The  right  of  ingress  and  egress  is  a  right 
of  property  to  which  an  abutting  owner  is  en- 
titled, even  against  the  municipality,  and  a  vio- 
lation of  which  constitutes  a  private  nuisance, 
and  hence  a  person  who  had  planted  and  main- 
tained trees  in  the  portion  of  the  street  de- 
signed for  vehicles,  of  a  size  and  number  suf- 
ficient to  damage  an  abutting  owne'r's  means 
of  ingress  and  egress,  would  be  reonired  to  re- 
move them,  even  though  planted  with  the  pas- 
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liad  not  expired  when  the  jadgment  was  en- 
tered. 

[Bd.  Note.— For  other  caaeB,  see  Jastices  of 
Peace,  Cent  Dig.  |  401;  Dec.  Dig.  9  127.*] 

Appeal  from  Snpeiior  Court,  City  and 
Gonnty  of  San  FTandsco;  George  A.  Stur- 
tevBD^  Judge. 

Actloii  by  I,  Hol^te  Stor^  against  Henry 
Hneller.  From  a  Judgmrat  of  the  Sup^lor 
Oourt,  reTerslng  and  annuUlug  an  order  of 
the  JuBtiee'a  Coai%  setting  aside  a  default 
ludgment  for  plalntlfl,  defendant  aiveals. 
Affirmed. 

U  S.  Mel8te<l,  of  San  Franciacoi  for  appel- 
lant J.  B.  Prin^  of  San  Francisco,  for 
respondent 

MUBPHET,  Judge  Pro  Tern.  Appeal  from 
the  judgm^t  of  the  superior  court  of  the 
dty  and  county  of  San  Francisco  revers- 
ing and  annulling  an  order  of  the  Justice's 
court  of  said  dty  and  county,  wherein  the 
Justice  of  the  peace  set  aside  a  default 
Judgment  theretofore  made  and  entered  by 
him  in  favor  of  the  plaintiff  and  against  the 
defendant  Upon  the  face  of  the  record  the 
Judgment  In  the  Justice's  court  was  regularly 
and  properly  entered.  Subsequently  defend- 
ant noticed  a  motion  to  set  aside  said  Judg- 
ment for  bearing  on  the  7th  day  of  October, 
1911,  concededly  the  tenth  day  after  he  bad 
knowledge  of  the  entry  of  said  judgment 
and  based  his  motion  upon  the  ground  that 
"defendant's  time  for  answering  had  not 
elapsed  when  said  Judgment  was  witered." 
In  sui^rt  of  this  motion  an  affidavit  of  de- 
fendant was  filed,  reciting  that  the  summons 
had  be«i  served  upon  him  on  the  22d  day 
of  September  and  not  on  the  .21st  as  al- 
lied in  the  affidavit  of  service,  and  there- 
fore that  the  default  and.  Judgment  entered 
on  the  27th  was  premature^  By  stipulation 
of  counsel  the  hearing  of  the  motion  was 
continued  from  the  7th  to  the  11th  day  of 
October  "or  as  soon  as  counsel  can  be  heard," 
and  it  was  further  stipulated  that  "said 
continuance  will  in  no  way  prejudice  de- 
fendant's light  to  make  said  motion  and 
does  not  in  any  way  constitute  a  waiver  of 
any  rights  of  defendant  thereunder."  The 
bearing  of  the  motion  actually  took  place 
on  the  13th  day  of  October,  the  record  no- 
where disclosing  just  when,  If  ever,  the  mo- 
tion was  made,  the  court  and  counsel  pro- 
ceeding on  the  mistaken  theory,  frequently 
indulged  in,  that  a  motion  noticed  is  a  mo- 
tion made,  and  the  following  entry  aivears 
In  the  Justice's  docket:  "Tbe  court  rendered 
judgmoit  <m  October  18,  iSll,  in  setting  the 
default  against  the  defendant  Henry  Mueller 
aside."  Subsequently  on  the  20th  day  of 
October,  1011,  the  court  made  the  following 
order:  "Good  cause  appearing  therefor,  it 
Is  hereby  OTdered  that  the  default  of  tbe 
above-named  d^endant  heretofore  entered 
in  the  above-entiUed  action  be  and  the  same 


is  her^y  set  aside,  and  the  Judgment  en- 
tered against  said  defendant  by  reason  ot 
such  default  vacated.  •  •  •  This  orier 
is  made  on  the  ground  of  di^endant's  ex- 
cusable neglect" 

[1]  The  respondoit's  coptentton  is  that  the 
Judgment  of  the  superior  court,  reversing 
and  annulling  this  order,  must  be  afi&nned 
upon  tbe  ground  that  the  action  of  the  Jus- 
tice of  the  peace  was  in  excess  of  his  Jnris- 
dictlon;  and  we  are  of  the  opini<m  that  this 
contention  should  be  sustained. 

The  ground  upon  which  the  motion  was- 
granted  was  not  responsive  eitber  to  tbe  mo- 
tive noticed  or  to  the  affidavit  filed  in  enp- 
port  thereof,  and  was  therefore  void,  as  the 
plaintiff  was  not  called  upon  to  defend  the 
action  of  the  court  against  obJecUons  that 
were  not  made.  McDonald  v.  California 
Timber  Co.,  151  Cal.  159,  90  Pac  548;  GoulA 
V.  Moss,  158  CaL  548,  111  Pac.  926. 

[2]  We  are  satisfied  that  upon  the  motioD 
noticed  the  court  bad  no  power  to  set  aside 
the  default  Judgment  In  the  case  of  Winter 
V.  Fltzpatrick,  36  Cal.  269,  a  case  whereia 
the  statutory  time  had  not  elapsed  between 
the  service  of  summons  and  the  rendition  of 
the  Judgm^t,  the  Supr^e  Court  says:  "lu 
making  the  order  of  the  10th  of  February, 
vacating  and  setting  aside  the  Judgment  on 
the  24th  of  January"  (the  complaint  having 
been  filed  on  the  21st  ,of  January),  "tbe  Jus- 
tice of  the  peace  acted  without  Jurisdictim. 
Inferior  courts  cannot  go  beyond  the  author^ 
Ity  conferred  upon  them  by  the  statute  un- 
der which  th^  act  They  can  assume  no 
power  by  implication,  but  most  keep  within 
the  power  expressly  given.  Nether  tbe 
Practice  Act  nor  the  statute  In  rdatlrai  to 
Justices'  courts  in  the  dty  and  county  of 
San  Francisco  authorises  a  review  by  the 
Justice  of  his  own  Judgment  except  upon  mo- 
tion for  a  new  trial."  The  action  of  tike  dis- 
trict court  in  annulling  the  order  of  the  Jus- 
tice setting  aside  tbe  judgment  was  approv- 
ed. 

In  Simon  v.  Justice's  Court,  127  CaL  4Sk 
69  Pac.  296,  the  Supreme  Court,  oommenting 
on  Winter  v.  Fltzpatrick,  supra,  says:  "The 
rule  thus  declared  has  never  t>een  since  qaes- 
tloned  and  has  been  frequently  afflrmed; 
and  so  far  as  the  question  here  involved  is 
concerned  the  provisions  of  the  Code  ot  CiTil 
Procedure  are  the  same  as  those  at  the  old 
Practice  Act"  In  tbe  case  last  cited  tlie 
question  under  consideration  was  as  to 
whethw  the  answer  had  been  filed  In  timet 
and  tbe  court  furthw  says:  "If  the  motion 
made  in  the  justice's  court  to  set  aside  tlie 
Judgment  was  based  upon  the  'mistake,  in- 
advertence, surprise  and  excusable  neglect.' 
*  *  *  then  the  court  bad  no  jurisdiction, 
because  it  was  not  made  within  ten  days 
after  Jadgment"  And  we  miqr  intoJecA  the 
remark  here  that  in  tbe  case  at  bar  the  rec- 
ord does  not  disclose  tbe  exact  date  when 
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tbe  motion  was  made,  but  inferentlally  It 
was  probably  made  after  the  ten  days  from 
tbe  entry  of  the  Judgment,  and  tbere  la  no 
suKSestlon  tbat  It  was  made  upon  the  ground 
of  "excusable  neglect,"  etc.  "If  It  was  based 
upon  the  theory  that  the  answer  was  filed  on. 
tbe  3l8t  day  of  August"  (concededly  within 
tbe  Btatntory  time)  "then  It  raised  very  seri- 
ous Isaacs  of  both  law  and  fact,  which  the 
justice's  court  had  no  Jurisdiction  to  deter- 
mine  on  such  a  motion.  Whether  the  Judg- 
ment could  be  set  aside  by  a  court  <tf  eqaity 
on  a  bill  framed  for  that  purpose  is  a  ques- 
tion not  DOW  before  ns.  We  think  the  orders 
reviewed  on  the  writ  should  have  been  va- 
cated by  tbA  superior  court" 

In  tbe  case  at  bar  the  ordtt  was  vacated 
by  the  superior  court  and,  as  we  think,  prop- 
erly. 

Tbe  judgment  la  affirmed. 

We  conenr:  LBNNON,  P.  X;  HALL,  J. 

(21  Cal.  App.  *») 

BOtJLOBN  T.  THOMPSON  et  al. 
(OlT.  1,246.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifoniia.    Feb.  21,  1913.    lUbearing  Denied 
by  Supreme  Coort  April  22,  1913.) 

1.  CouBTs  (5  92*)— OPimoNe— "Dictum." 

A  itatement  in  an  opioioo  not  necessary 
to  the  decision  of  tlw  case  is  "dktom." 

[Bd.  Note.— For  otlier  cases,  see  Coorts,  CenL 
THe.  i  335 ;  Dec.  Dig.  |  92.« 

For  other  definitioDs,  see  Words  and  Phrases, 
ToL  3,  pp.  2051,  2062.] 

2.  AcrrioN  (|  48*)— Joindbb  or  Gaitses  or  Ac- 
mob  —  CONTBAOT    IM    TOBT  —  "Gl^MS"  — 

"CuiHS  Abisiro  out  of  the  Sahe  Tsahs- 

ACTIOK.** 

Under  Code  CIt.  Ptoc.  1  427.  providing 
tbat  the  plaintiff  may  unite  several  causes  of 
action  in  tbe  same  complaint  when  they  all 
arise  out  of  classes  of  action  enumerated  in  the 
first  seven  subdivisions,  and  that  "claims  aris- 
ing out  of  the  same  transaction"  and  not  in- 
eladed  wltltin  any  one  of  the  subdivisions  may 
be  united,  tbe  word  "claims"  embraces  not  only 
SDch  as  are  based  upon  contract  but  also  those 
based  upon  tort;  and  a  claim  for  a  breach  of 
a  covenant  contained  in  a  lease,  a  claim  sound- 
ing in  tort  for  damages  in  taking  away  proper- 
ty owned  by  plaintiff,  and  a  claim  under  Civ. 
Code,  I  43,  for  threatening  the  lives  of  plain- 
tiff and  his  wife  during  their  ejection  from  the 

E remises  arose  out  of  tbe  same  transaction,  and 
ence  were  properly  Joined. 
fEd.  Note.— -For  other  cases,  see  Action,  Cent. 
Dig.  II  4D0;  471,  490-SlO;  Dec.  Dig.  I  48.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2.  pp.  120^1211 ;  vol  8,  p.  7604.] 

Aroeal  ^m  Superior  Court,  San  Diego 
County;  W.  B,  Guy,  Judge. 

Action  by  B.  W.  Boulden  against  H.  N. 
Thompson  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

B.  S.  Torrance,  of  San  Diego,  for  appel- 
lanta.  0.  N.  Andrews,  of  San  Diego,  for 
reONnulenL 

SHAW.  J.  Action  to  recover  damages  al- 
leged to  have  been  sustained  1^  reason  of 


tbe  wrongful  acts  of  defendants.  The  com- 
plaint Is  In  three  counts,  each  of  which  is 
stated  to  be  a  separate  cause  of  action.  De- 
fendants demurred  thereto,  ailing  as 
ground  therefor  that  several  causes  of  action 
had  -been  Improperly  united  therein.  The 
demurrer  was  overruled,  whereupon  defend- 
ants answered,  and  upon  trial  the  court 
found:  "That  all  the  allegations  contained 
in  the  first  cause  of  action  are  true,  and  that, 
except  as  to  the  allegations  contained  In 
said  cause  of  action,  the  other  allegations 
of  the  complaint  are  untrue" — and  in  ac- 
cordance therewith  gave  Judgment  for  plain- 
tiff, from  which,  claiming  that  their  demur- 
rer was  Improperly  overruled,  defendants  ap- 
peal upon  the  Judgment  roll. 

[1,2]  The  complaint  contains  much  evi- 
dentiary matter  which,  upon  any  theory  of 
the  case,  is  mere  stui^usagew  TbB  first 
count,  as  we  constme  it,  alleges  a  cause  of 
action  based  upon  a  breach  of  covenant  con- 
tained in  a  lease  of  real  and  personal  prop- 
erty made  by  defendants  to  plaintiff;  It  being 
alleged  that  durli^  the  term  thereof  defend- 
ants wrongfully  and  forcibly  ejected  plaintiff 
from  tbe  leased  property,  to  his  damage  In 
tbe  sum  of  11,000.  The  second  cotint  states 
a  cause  of  action  soundinc  In  tort ;  it  being 
aUeged  that,  at  tbe  time  defaidants  wrong- 
fully entored  upon  and  took  possession  of 
said  leased  iHroperty,  plaintiff  owned  and  had 
in  the  dwelling  bouse  certain  household  fur- 
niture and  other  personal  property,  ot  which 
defendants  took  possession  and  r^aed  to  de- 
liver the  same  to  plaintiff,  to  Ids  damage  in 
tbe  sum  of  ^000.  The  third  count  states 
a  came  of  action  based  upmi  sectltm  4S  of 
the  CMl  Code,  alle^g  tbat  at  the  time  and 
in  the  nnlawftil  act  of  dlgpoaoesslng  plain- 
tiff, and  as  a  part  of  the  acts  of  defendants 
in  ejecting  plaintiff  from  said  premises,  they 
swore  at  plaintiff  and  his  wife,  called  him 
vile  names,  threatened  bis  life  and  tiiat  of 
hla  wife,  by  reason  whereof  plaintiff  was  put 
In  great  fear  and  caused  great  mental  worry 
and  pain  and  subjected  to  Insult,  by  reason 
whereof  be  sostatned  damage  in  tbe  sum  of 
11,000. 

The  contention  of  an>ellanta  Is  that,  under 
tbe  provisions  of  section  427  of  the  Code  of 
Civil  Procedure,  a  cause  of  action  in  tort 
and  one  arising  upon  contract  cannot  be 
Joined  in  the  same  complaint  In  Stark  v. 
Wellman,  96  CaL  400,  31  Pac.  259,  it  was 
expressly  held  tbat  section  427  of  the  Code 
of  Civil  Procedure,  as  it  then  stood,  did  not 
authorize  such  Joinder.  Id  deciding  the  case. 
Commissioner  Temple  referred  to  the  fact 
that  tbe  Code  of  this  state  did  not  contain 
the  provision  which  prevails  In  some  states 
to  the  effect  tbat  causes  of  action  arising 
out  of  the  same  transaction  or  transactions 
connected  with  tbe  seme  subject  of  action 
might  be  united,  "and,"  said  the  commis- 
sioner, "had  this  been  In  our  Code,  it  would 
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hnre  autborlzed  the  joinder  of  the  calises  of 
action  in  this  case."  While  this  statement 
was  not  necessary  to  the  decision  of  the  case, 
and  is  therefore  dictum,  nevertheless  ft  Is 
but  reasonable  to  assume  that  it  prompted 
the  action  taken  by  the  Legislature  In  1907 
whereby  the  identical  provision  referred  to 
by  the  learned  commissioner  was  added  to 
section  427,  as  subdivlsbn  8  thereof.  It  Is 
as  follows:  "Claims  arising  out  bf  the  same 
transaction  or  transactions  connected  with 
the  same  subject  of  action,  and  not  Included 
within  one  of  the'  foregding  subtaylslons  of 
this  section,"  may  be  united.  It  the  causes 
of  action  so  united  are  within  any  one  of  the 
Arst  seven  atibdlTlalonta  of  the  section,  they 
may,  by  reason  of  that  fact,  be  united.  If 
not  so  Included  (and  in  this  case  they  were 
iioQ,  they  may  nevertheless  be  united  by 
virtue  Df  sulKlivlsIon  8,  If  they  arise  out  of 
the  same  transaction  -or  transactions  con- 
nected with  the  same  subject  of  action.  We 
think  it  elear^  appears  from  the  complaint 
that  the  alleged  claims  did  arise  out  of  trans- 
actions connected  with  the  subject  of  the  ac- 
tion (Corcoran  v.  Mannering,  10  App.  DIt. 
S16.  41  N.  T.  Sapp.  1090;  Doyle  v.  Am. 
Wringer  Co.,  60  App.  DIt.  625,  <l&  N.  T.  Supp. 
952),  which  was  the  breach  of  contract  In 
the  commission  of  which  defendants  commit- 
ted the  torts  apon  which  the  other  daims 
are  based.  The  word  "claims'*  as  here  used 
«mbracee  not  only  trach  as  are  baaed  upon 
ctmtracta,  but  includes  those  based  upon  torts 
as  welL  Bagan  t.  New  York  Trangp.  Co.  et 
aL,  89  MSac.  Rep.  111.  78  N.  T.  Snpp.  200. 

The  ruling  was  not  error,  and  the  jnd^ 
ment  Is  therefore  affirmed. 

We  conenr:   ALLEN,  P.  J. ;  JAMES,  X 


m  cai.  Art.  nT) 

TOWNSEND  T.  PARKER,  JnsHce  of  the 
Peace,  et  al. "  (Civ.  1,168.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Feb.  25.  1913.  Rehearing  Denied 
by  Supreme  Court  April  25,  1918.) 

1.  JUSTICKS  OP  THE  PEAO  (f  209*)— CTXBTIO- 
BABI— JU  D  GHENT— Mo  D  J  FI C  ATI  O  N . 

Under  Code  Civ.  Proc.  1  663,  authorizing 
the  superior  court  to  set  aside  and  vacate  Its 
judgments  or  decrees  and  enter  another  and 
different  judgment,  where,  in  a  certiorari  pro- 
ceeding against  a  j'ustice  of  the  peace  aod  an- 
other, an  order  of  the  justice's  court  was  af- 
firmed and  approved  with  k^osta  against  the  de- 
fendants, the  superior  court  did  not  err  in 
modifying  and  vacating  the  judgment  in  so 
far  as  costs  were  taxed  against  the  justice. 

[Ed.  Note.— For  other  cases,  see  justices  of 
the  Peace,  Gent  Dig.  H  818-828;  Dee.  Dig.  1 
209.*] 

2.  TniE  (I  10*)— CoilPDTATIOIf— 8UNDAT. 

Under  Code  Civ.  Proc  I  859,  authoriEiog 
a  justice's  court  to  relieve  parties  from  judg- 
ments by  default  taken  against  them  by  their 
mistake,  inadvertence,  surprise,  or  excusable 
neglect,  if  the  application  for  such  relief  is 
made  within  ten  days  after  notice  of  the  en- 
try of  the  judgment,  where  the  last  day  of  the 


ten  days  aft^r  notice  of  the  entry  of  a  jndg- 
ment  was  Suiday,  api^eation  for  relief  aniBtt 
the  default  could  be  made  the  CoUowing  day. 

[Ed.  Note.— For  other  caaes,  see  Xime,  Cent 
Dig.  H  34r-52:  Dec  Dig.  1  10.*] 

3.  Justices  of  tub  Pkacb  CI  127*)— OPBKiifG 
Default  —  Time  roB  GuirriHO  Apfuca- 

TION. 

Where  a  motion  to  open  a  default  in  a 
justice's  court  was  made  within  ten  days  after 
notice  of  the  entry  of  the  judgment  as  re- 
quired by  Code  Civ.  Proc  %  859,  the  court  did 
not  lose  jurisdiction  of  the  application  1^  con- 
tinuing tbt  bearing  bevood.the  tm  dajs,  on 
plaintiff's  application. 

L&d.  Note.— For  other  cases,  see  Jostlees  of 
the  Peace,  Cent  Dig.  |  401;  Dec  Dig.  |  127.*] 

4.  Justices  or  thb  Pback  (|  127*)— Opbs- 
xira  DBFAUX.T— Butbt  or  JUDaimiiT — No- 

TMB. 

Under  Code  Civ.  Proc  |  1012,  providing 
that  service  by  mi^  may  be  made  when  ^ 

person  making  the  service  and  the  person  oo 
whom  it  is  to  be  made  reside  or  have  their  of- 
fices in  different  places,  between  which  there 
is  a  regular  communication  by  mail,  ao  aOda- 
vlt  of  the  service  of  the  noace  of  entry  of  a 
justice's  Judgment  by  mall,  which  did  not  show 
that  the  party  making  the  service  and  tJie  par- 
ty upon  whom  it  was  made  resided  or  had  ol- 
fices  in  different  places,  was  inauffident.  and  aa 
an  application  to  open  the  default  could  not  be 
received  as  evidence  of  the  date  of  service. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  401;  Dec  Dig.  | 
127.*] 

5.  Justices  or  the  Peace  (|  127*)— OPsnHO 
Default- Evidence. 

On  an  applicatien  in  Justice's  court  to 
open  a  default,  where  defendant's  affidavit  that 
be  received  notice  of  the  entry  of  the  judgment 
within  ten  days  prior  to  the  application,  and 
that  he  had  no  knowledge  or  notice  of  sudi  en- 
try prior  to  that  date,  was  uncontradicted,  Che 
court  properly  held  that  the  application  was 
made  in  time  and  grantetf  ttie  application. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  401;  Dec.  Dig.  {  127.*] 

6.  PB0CE88  (I  68*)— Sebvicb— Efibct  of  Sbc- 
OND  Service. 

A  second  service  of  process  does  not  waire 
the  first  service  nor  effect  a  sborteniDg  of  the 
time  dlowed  a  defendant  to  do  an  act  under 
the  law  ap^ing  to  the  first  ser^e. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  |  62;  Dec  Dig.  |  68.*] 

7.  Cebtiobabi  (I  49*)— Rbtubn— Effect. 

The  return  to  a  writ  of  certiorari  consti- 
tutes the  answer  as  well  as  the  evidence,  and 
the  recitals  in  the  petition  for  a  writ  were 
therefore  not  admitted  by  the  respondent's 
failure  to  answer  the  petition. 

[Eld.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  H  129,  130, 137,  147-149;  Dec  Dig. 
{  49.*] 

8.  Justices  or  xax  Peace  (|  197*)— Mode  of 
Review— Cebtiobabi. 

The  setting  aside  of  a  default  judgment  by 
a  justice's  court,  without  making  the  order  con- 
ditional upon  the  payment  of  costs  by  defend- 
ant, was  a  mere  error  of  law,  not  Jorlsdic- 
tional,  frfilch  eonld  not  be  corrected  by  cer- 
tiorari. - 

[Ed.  Note.— For  other  cases,  see  Justfces  id 
the  Peace,  Cent  Dig.  H  76&-771;  Dec  Dig.  | 

9.  Justices  of  the  Peace  (|  20B*)— Scnmn 
— Cebtiftiwg  Evidencb. 

In  the  return  to  a  writ  of  certlorail  to 
review  an  order  of  a  justice  of  the  peace  set- 
ting aside  a  default  judgment,  it  was  proper 


*For  ether  esses  see  same  topic  and  section  NVHBSR  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Serlae  4  Bsp'r  IndssM 


Digitized  by 


Google 


Cal.) 


TOWNSEND 


T,  FABKEIB 


767 


for  tbe  jnsdce  to  certify  th«  erideitce  taken  at 
the  heanng  on  controverted  jurisdictional  (acts, 
since  it  is  the  anivereal  mle  on  certiorari  to 
determine  from  record  whether  the  inferior 
tribunal  exceeded  Ita  jarlsdiction,  and  evidence 
de  hors  tbe  record  is  never  permitted. 

[Eld.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  793-799;  Dec  Dig. 
i  205.'] 

Appeal  from  Svperlor  Court,  San  Joaquin 
Cotin^:  J.  A.  Plnmmer,  Jadge. 

Certiorari  by  B.  F.  Townsoid  against  A.  G 
Parker,  as  Justice  of  tbe  Peace  of  Stockton 
Township,  County  of  San  Joaquin,  and  an- 
other. From  a  judgment  afflrmlng  and  ap- 
proving an  order  of  the  Justice's  court,  plain- 
tiff appeals.  Affirmed. 

A.  H.  Carpenter,  of  Sto<Aton,  for  appellant. 
Ben  Berry  and  Gordon  A.  Stewart;  botb  of 
Stockton,  fbr  respondent!. 

MTJBPHETr,  Judge,  pro  tem.  This  la  an 
appeal  from  a  judgment  of  the  stiperlw  court 
of  the  county  of  San  Joaquin  on  certiorari, 
afflrmlng  and  approving  an  order  of  the  jus- 
tice's court  of  Stockton  township,  made  on 
the  llth  day  of  June,  1912,  wherMn  the  said 
justice  of  the  peace  set  aside  a  Judgment 
theretofore  made  and  entered  by  hlnr  on  the 
22d  day  of  December,  1911,  In  fttvor  of  plain- 
tiff  and  against  the  dsfeadant,  on  the  ground 
<tf  mistake,  Inadvotrace,  and  excusable  neg- 
lect. The  record  indudM  also  an  appeal 
from  an  order  of  the  superior  court,  modify- 
ing its  judgment  theretofore  made,  by  "va- 
cating said  Judgteent  In  so  far  as  costs  were 
taxed  against  Uie  defendant  A.  Cl  Parker," 
wbo  was  tile  justice  of  the  peace  and  one  of 
the  rmwndaits  in  the  certiorari  proceedings. 

[11  In  passing  It  may  be  said  that  there 
is  no  merit  in  this  appeal  last  mentioned. 
Tbe  modlflcation  vm  to  a  portion  of  the 
Judgment  tbe  superior  court  from  which 
no  appeal  was  tak«i,  and  simply  determined 
that  the  costs  should  be  assetned  against  Bc- 
deston,  tiie  teal  iMir^  in  Int^^st  in  the  liti- 
gatioD,  and  rdlevlng  tbe  Justice  of  the  peace 
from  any  responsibUlty  on  that  account 
Tills  procedure  Is  fully  warranted  by  law 
(CMe  Otv.  Proe.  H  662  and  663;  Oibson  t. 
Hammang,  145  CaL  464,  78  Pac.  963),  and 
we  are 'satisfied  that  the  court  wisely  exer- 
cised its  discretion. 

The  facts  of  the  appeal  under  considera- 
tion are  as  follows:  The  appelant  recover- 
ed a  Judgment  In  the  jusUce's  court  of  Stock- 
ton township  against  Edward  Ecdeston  and 
F.  n  Quail.  Suit  was  filed  December  11, 
1911,  and  summons  was  served  on  defendant 
BcfAeston  on  December  13,  1911,  In  the  coun- 
ty of  Alameda.  Subsequratly,  on  the  16th 
day  of  December,  1011,  while  in  Stockton  on 
business  connected  with  the  litigation,  de- 
fendant Ecdeston  was,  on  leaving  the  i^ce 
of  the  attorney  for  the  plaintifl,  again  served 
with  a  copy  of  the  summons  and  complaint 
originally  served  on  him  in  Alameda  county ; 
defendant,  howevec,  contending  that  he  knew 


nothing  of  this  service.  After  the  explratloo 
of  five  days  from  this  second  service,  to  wit, 
on  the  22d  day  of  December,  1911,  a  default 
judgment  was  rendered  against  defendant 
On  the  23d  of  December  plaintiff,  according 
to  the  affidavit  of  one  Marrs,  mailed  a  copy 
of  the  Judgment  to  defendant  at  the  Hearst 
building,  San  Francisco;  defendant  Bcclfis- 
ton  claiming,  however,  that  he  did  not  re- 
ceive any  notice  of  said  judgment  until  the 
28th  day  of  December,  1911,  when  he  did  re- 
ceive snch  notice  through  the  mail.  On  Jan- 
nary  6,  1912,  defendant's  attorneys  filed  no- 
tice of  a  motion,  tc^ether  with  affidavits  in 
support  thereof,  to  vacate  and  set  aside  the 
judgnmit  of  December  22d,  and  noticed  the 
same  for  hearing  on  the  8th  day  of  January, 
1912.  The  motion  was  actually  beard  and 
allowed  on  the  lOtb  day  of  January,  1912, 
some  13  days  after  defendant  acknowledged 
receipt  of  notice  of  the  entry  of  Judgment 
Under  these  drcumstances,  the  appellant  con- 
tends that  the  Justice  of  the  peace  had  no 
authority  to  grant  the  motion  to  vacate  (Code 
car.  Proc  I  869),  more  than  ten  days  having 
elapsed.  < 

[2}  Conceding  that  defendant  bad  notice  of 
the  entry  of  Judgment  on  the  28th  of  Dec^- 
ber,  the  ten-day  period  within  which  he  must 
move  expired  on  the  7th  day  of  January. 
1012 ;  but,  as  that  day  fell  upon  Sunday, 
he  had  all  of  the  following  day  In  which  to 
move;  "as  judgment  was  entered  on  the  20th 
and  the  last  day  of  April  was  Sunday,  de- 
fendant had  until  May  Ist  within  whldi  to 
nmke  his  application."  Spencer  t.  Biantaam, 
100  Cal.  336,.  41  Pac.  1006. 

(S]  Respecting  the  time  when  the  motion 
was  noticed  and  beard,  we  find  the  following 
transcription  of  the  justice's  doi^et  embod- 
ied In  the  return  to  the  certiorari  made  by 
the  justice  of  the  peace  to  the  superior  court: 
"Notice  of  motion  to  set  aside  default  Judg- 
ment and  affidavits  filed  January  6,  1912. 
On  January  8,  1912,  Ben  Berry  and  Cordon 
A.  Stewart,  Ksqs.,  counsel  for  defendant  Sd- 
ward  Bccleston,  appeared  In  court  at  the 
hour  of  10  o'clodr  a.  m.  for  the  hearing  upon 
the  motion  to  vacate  and  set  aside  the  judg- 
ment of  default  made  and  entered  herein; 
but  at  said  time  A.  H.  Carpenter,  Esq.,  in- 
formed the  court  that  it  would  be  Impossible 
for  him  to  take  the  matter  up  before  Janu- 
ary 10,  1912,  at  the  hour  of  0  o'clock  a.  m., 
and  thereupon  counsel  for  tbe  defmdant  Ed- 
ward Bccleston  agreed,  to  a  continuance  of 
motion  until  said  last-named  date  to  accom- 
modate plaintiff's  counsel,  and  the  hearing  of 
said  motion  was  r^mlarly  continued  until 
January  10,  1912,  at  said  hour  of  0  o'clock 
a.  m."  From  an  Inspection  of  this  record  it 
Will  appear  that  the  defendant  did  move  on 
the  8tb  day  of  January,  and  that  the  plain- 
tiff had  notice  of  his  Intention  so  to  do  and 
requested  a  continuance  to  a  future  date. 
If  the  defendant  was  within  the  ten  days' 
statutory  limitation  on  the  Sth,  tbe  motion 
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was  made  In  due  time,  and  the  court,  not- 
withstanding the  continuance,  bad  Jurisdic- 
tion. In  Spencer  t.  Branham,  supra,  the 
court  says:  "If  the  motion  had  been  made, 
and  the  court  continued  the  hearing  for  ar- 
gument or  further  evidence,  it  would  not 
have  lost  Jurisdiction,  for  In  such  a  case  the 
application  wonid  have  been  made  in  time." 
We  now  come  to  a  consideration  of  the  ques- 
tion as  to  whether  the  defendant  was  actual- 
ly within  the  time  on  the  8th  of  January; 
and,  In  the  determination  of  ttils  matter,  the 
reasoning  of  the  learned  Judge  of  the  trial 
court  seems  concIuslYe.  He  says: 

[*]  "Section  1012,  C.  O.  P.,  Is  as  follows: 
'Service  by  mail  may  be  made  when  the  per- 
son making  the  service  and  the  person  on 
whom  It  is  to  be  made  reside  or  have  their 
offices  in  different  places  between  which 
there  is  a  regular  commmiicatlon  by  mall.' 
Section  1013  of  the  same  Code  provides  the 
manner  In  which  the  paper  constituting  the 
notice  must  be  Inclosed  In  an  envelope,  ad- 
dressed, postage  prepaid,  etc. 

"The  affidavit  of  service  of  the  notice  of 
the  entry  of  Judgment  In  said  action  is  In 
the  following  words  and  figures:  'State  of 
Oallfomla,  County  of  San  Joaquin — ss:  O. 
L.  Marre,  being  duly  sworn,  says:  That  he 
is  a  dtlzen  of  the  United  States  and  a  resi- 
dent of  the  state  of  Oallfomla,  over  the 
age  of  21  years  and  not  a  party  to  or  inter- 
ested in  the  within  entitled  action ;  that  on 
the  23d  day  of  December,  1911,  he  served  the 
annexed  notice  of  the  entry  of  Judgment  on 
Edward  Eccleston,  one  of  the  defendants 
therein  named,  by  depositing  a  full,  true  and 
correct  copy  of  such  notice  In  the  United 
States  post  office  at  Stockton,  California, 
duly  inclosed  In  a  sealed  envelope  upon 
which  the  postage  was  fully  prepaid,  and 
which  said  envelope  containing  said  notice 
was  plainly  addressed  to  Edward  Eccleston, 
401-7  Hearst  Building,  San  Francisco,  Oal- 
lfomla, which  was  the  said  defendant  Ed- 
ward Dccleston's  last  Itnown  residence  or 
place  of  business;  that  between  said  Stock- 
ton, Oallfomla,  and  San  Francisco,  Califor- 
nia, there  Is  a  r^lar  and  dally  communica- 
tion by  mall,  and  that  this  affidavit  Is  made 
for  and  on  behalf  of  the  plaintiff,  E.  F.  Town- 
send.   [Jurat]  O.  U  Marrs.' 

"It  win  be  observed  that  this  affidavit  falls 
to  comply  with  the  provisions  of  section  1012 
of  the  Code  of  Civil  Procedure  hereinbefore 
quoted  in  that  It  falls  entirely  to  show  that 
the  party  maldng  the  service  and  the  party 
upon  whom  the  service  la  to  be  made  reside 
or  have  th^  residences  or  offices  In  differ- 
ent places.  This  is  one  of  the  prerequisites 
and  a  condition  which  must  exist  before  serv- 
ice by  mall  can  be  made,  and  the  affidavit  of 
such  service  must  plainly  and  distinctly  show 
such  Jurisdictional  fact 

"In  the  case  of  linforth  v.  White,  129  OaL 
188  [61  Pac.  910],  our  Supreme  Court  says: 
*An  affidavit  of  service  of  notice  of  appeal 
mnat  show  a  strict  oompliaiu^  with  the  pzo< 
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visions  of  the  statute,  otherwise  it  Is  Insuffi- 
cient to  establish  the  fact  of  service,* — and. 
In  the  absence  of  sufficient  proof  of  the  fact 
of  service  of  the  notice,  the  appeal  must  be 
dismissed.  In  that  case,  as  In  this,  the  at- 
tempted service  was  by  mall,  and  the  court 
held  that  an  affidavit  of  service  by  mall  of 
the  notice  of  appeal  must  show  that  the  at- 
torneys for  the  appellant,  whose  duty  it  Is 
to  make  the  service,  and  the  attoraejB  for 
the  respondent,  upon  whom  it  is  to  be  serv- 
ed, reside  in  different  places,  between  whidi 
there  Is  a  regular  communication  by  mall; 
and  the  affidavit  of  service  by  mall  by  a  third 
person,  which  falls  to  show  the  residence  of 
the  attorn^  for  the  apiieUant,  Is  Izisofil- 
cl«it 

"In  the  case  of  Hogs  Back  Company  t. 
New  Basil  Co.,  63  Oal.  121,  the  court  b^d  an 
affidavit  similar  to  the  one  at  bar  insufficient 

"Upon  this  affidavit  a  default  was  entered, 
and  the  Supreme  Court  set  aside  the  default 
on  the  ground  that  there  was  no  proof  of  the 
service  of  said  amended  complaint  mall  at 
required  by  the  Codes. 

[(]  "There  are  other  California  cases  to 
the  same  effect  but  these  two  are  sufficient 
to  show  that  the  affidavit  filed  with,  the  jus- 
tice's court  purporting  to  show  service  of 
the  notice  of  the  entry  of  Judgment  in  the 
action  entitled  'E.  F.  Townsend  v.  Bdward 
Eccleston  et  al.'  constituted  no  proof  of  aerv- 
ice  thereof,  and  was  not  such  an  affidavit  as 
the  Justice  of  the  peace  of  said  court  could 
consider  for  any  purpose.  This  being  true, 
the  question  arises,  When  did  the  defendant, 
Eiccleston  in  fact  have  notice  or  rec^ve  no- 
tice of  the  entry  of  the  default  Judgment 
hereinbefore  referred  to?  In  his  affldaTlt  on 
his  motion  to  set  aside  and  vacate  the  said 
default  Judgment  the  defendant  swears  that 
he  received  the  notice  by  mall  on  the  28th 
day  of  December,  1911,  and  tliat  he  had  no 
knowledge  or  notice  of  the  entry  of  said  Judg- 
ment prior  to  said  date.  Whether  said  de- 
fendant did  or  did  not  la  fact  have  knowl- 
edge or  notice  of  the  entry  of  said  default 
Judgment  prior  to  said  date  cannot  be  con- 
sidered, because  there  is  no  other  testimony 
on  this  question  upon  which  either  the  court 
t>elow  or  this  court  can  a^  and  being  the 
only  testimony  upon  this  question,  the  conrt 
must  conclude  that  notice  of  the  entry  of 
said  default  Judgment  was  received  and  had 
by  said  defendant  Eccleston  on  the  28th  day 
of  December,  1911. 

"Section  869  of  the  Code  of  Civil  Procedure 
provides  that  such  motion  must  be  made 
within  ten  days  after  notice  of  the  entry  of 
Judgment    •    •  • 

[1]  "Ttiat  the  second  service  of  summons 
upon  the  defendant  Eccleston  was  of  no  avail 
is  clearly  established  by  the  cases  of  Mayen- 
baum  V.  Murphy,  5  Nev.  383,  and  Russell  T. 
MiUett  [20  Wash.  212]  65  Pac.  44,  as  soon 
as  that  fact  was  made  to  appear  in  a  proper 
proceeding  before  said  court  A  second  sexT* 
Ice  of  process  does  not  waive  the  first  sair- 
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Ice;  nor  can  a  second  service  of  process  ef- 
fect a  shortening  of  tbe  time  allowed  a  de- 
fendant under  the  law  8i>eclfled  and  applying 
to  the  first  servite." 

From  what  has  heen  said,  we  have  no  hesi- 
tancy In  holding  that  the  jnstice  of  tbe  peace 
bad  Jurisdiction  to  make  the  order  vacating 
the  Judgment,  and  that  the  superior  court 
correctly  concluded  that  this  action  should 
be  sustained. 

[7]  AiH>eUant  contends  for  an  entirely  dif- 
ferent statement  of  facts,  based  upon  tbe 
recitations  of  his  petition  for  the  writ  of 
certiorari,  which  recitations,  he  maintains, 
became  admissions  by  reason  of  the  respond* 
enfg  failure  to  answer  the  petition.  There 
is  no  merit  In  this  contention.  In  Stumpf  t. 
Board  of  Superrlsors,  131  Cal.  864,  «S  Pac. 
663,  82  Am.  St.  Rep.  350,  the  court  says: 
"The  defendant  also  filed  an  answer  to  the 
petition  for  tbe  writ,  denying  tbe  allege* 
tions  of  the  petition.  Tills  was  Irregular. 
The  return  to  the  writ  constitutes  the  an- 
swer as  well  as  tbe  evidence,  and  the  case 
is  heard  tliereon  imleBB  open  motion  an  addi- 
tional and  amended  retnm  la  made." . 

[I]  The  appellant  farther  InslBts  that  the 
Justtoe  of  the  peace  had  no  JurisdicticHi  to 
set  aside  said  Judgment  without  making  said 
order  conditLraal  tipon  tbe  payment  of  plaln- 
tUTB  co^  This  question  la  not  Jurisdiction- 
al, and  no  case  cited  by  oonnsei  sopports  his 
contention.  The  refusal  ^  ^  Justice  to  Im- 
pose costs  as  a  <H>ndltlon  of  making  the  or- 
der vacatlns  tJie  Judgment  wa«  an  error  of 
law  for  the  correction  of  wlilch  the  writ  of 
certiorari  may  not  properly  be  invoked.  "The 
wrU:  of  review  cannot  be  used  to  correct  er- 
rors of  law  or  foct  committed  by  the  Inferi- 
ot  tribunal  within  the  limits  of  Its  Jurisdic- 
tion." Sherer  v.  Superior  Court,  90  Cal.  653, 
31  Pac.  666. 

[I]  In  the  retnm  to  tbe  writ  the  Justice 
of  the  peace  certified  to  the  superior  court 
certain  evidence  taken  at  tbe  bearing  to  de- 
termine tbe  controverted  facts  In  relation 
to  the  serviee  of  summons.  AppeHant  speci- 
fies the  certification  of  this  evidence  and 
tbe  coniAderatlCT  of  tbe  same  by  the  superi- 
or court  as  error.  We  cannot  agree  with  this 
oiwtentlon.  In  Cl^  of  Los  Angeles  v.  Young, 
lis  CaL  296,  60  Pac  634,  62  Am.  St.  Rep. 
234,  the  Supreme  Court  of  this  state  said  snb- 
stanttally  that  it  Is  a  univeraal  rule  of  cer- 
tiorari to  determine  from  the  record  wheth- 
er the  Inferior  tribunal,  rourt,  or  board  has 
exceeded  Its  Jurisdiction,  and  that  evidence 
de  hors  the  record  and  contradicting  it  la 
never  permitted.  After  stating  the  common- 
law  rule,  the  court  concludes:  "If  the  Juris- 
diction of  the  inferior  tribunal  depended  up- 
on a  question  of  fact,  that  fact  was  never 
tried  de  novo  upon  Its  merits,  but  tbe  Inquiry 
tliereupon  was  limited  strictly  to  the  evi- 
dence upon  which  the  Inferior  tribunal  act- 
ed."  In  the  case  at  bar  tbe  procedure  indi- 


cated by  the  language  above  set  out  was  lit- 
erally followed. 
The  Judgment  Is  affirmed. 

We  concur:  LENNON,  P.  J.;  HALL,  J. 


(a  Cal.  App.  282) 
BROWN  et  aL  v.  RATLIFF.    <Civ.  1,080.) 
(Dietrict  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Feb.  24,  1913.) 

1.  Watsbs  and  Water  Couxses  (§  168^*)— 
Easements  fob  Ibsigation  DiTCBE8--4jDi- 
ETiMQ  Title— Complaint— SuPFiciENOT. 

A  complaint  In  a  suit  to  quiet  title  to  an 
easement  for  a  lateral  irrigation  ditch,  which 
allefceH  there  was  and  is  appurtenant  to  de- 
scribed lands  of  plalntiffi  a  water  ditcb  con- 
structed to  carry  water  over  tbe  lands  for  irri- 
gation, which  describea  tbe  way  of  the  ditch 
over  the  lands  of  defendant,  and  avers  that  the 
ditch  connects  with  the  main  canal  of  an  irri- 
gation company,  from  which  plaintiffs  have  the 
right  of  securing  water  for  irrigation,  and  that 
plaintiffs  poasesfl  a  joint  easement  and  right  of 
way  for  the  ditch  by  purchase  and  grant  over 
the  lands  of  defendant,  shows  that  plaintiffs 
claim  an  easement  for  a  specific  right  of  way' 
in  tbe  maintenance  of  the  ditch,  and  It  Is  im- 
material whether  tbe  particular  right  of  way 
was  acquired  through  a  specific  grant  or  a  par- 
ticnlar  location  nnder  a  general  grant 
_JEd.  Note.— For  other  cases,  see  Waters  and 
^tor^Coutses,  Cent.  Dig.  |  188;  Dec.  Dig.  | 

2.  Pleadino  ($  403*)— Complaint— Dbfects 
—Cubing  by  Answeb. 

The  defect  in  the  complaint  In  a  suit  to 
quiet  title  to  an  easement  for  an  Irrigation 
ditch  arising  from  the  fallare  to  state  whether 
plaintiff  relies  on  a  grant  of  a  specific  right  of 
way  or  on  a  right  of  way  located  under  a  gener^ 
al  grant  is  cured  by  answer  denying  every  issue 
tendered  and  admitting  the  right  of  way  for 
a  ditch,  and  merely  setting  up  the  objection 
that  the  location  of  the  ditch  is  not  over  a  way 
designated  by  defendant,  and  that  the  way  of 
the  ditch  is  more  disadvantageous  to  him  than 
a  different  location  equally  wlnable  to  plaintiff 
would  be. 

IBd.  Note.— 7(W  other  casea,  aae  Pleading 
Cent  Dig.  H  1343-1347;  Dec.  Dig.  |  40».«] 

3.  Pleadino  (|  403*)— Gouplaiht— Ebbokb- 
ot<s  Ruling  on  Dehubbeb  —  Gubino  bt 

Answeb. 

The  error  in  overruling  a  demurrer  to  a 
complaint  which  is  defective  because  uncertain 
is  cared  by  an  answer  raising  issues  Involving 
the  questions  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SI  1343-1347;  Dec.  Dig.  S  403.*] 

4.  Watebs  and  Watee  Coubses  (S  168^*>— 
Ibbioation  DiTcnss— Suit  to  Quiet  Q^tlb 
— IifUATERiAL  Findings. 

Where,  in  a  suit  to  quiet  title  to  an  ease- 
ment for  a  right  of  way  for  an  irrigation  ditch, 
the  issue  was  whether  the  ditch  bad  been  lo- 
cated and  established  by  a  former  owner  of  tbe 
servient  estate,  and  there  was  evidence  of  bis 
acts  showing  an  intention  to  designate  a  specific 
route  for  the  ditcb,  which  was  constructed 
thereon,  a  finding  that  the  former  owner  when 
locating  the  line  of  the  ditcb  caused  the  same 
to  be  surveyed  is  Immaterial  and  may  be  dis- 
regarded as  Burplasage,  so  that  its  nonsnwort 
in  the  evidence  is  Immaterial. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  |  189;  Dee.  Dig.  | 
168%.«] 
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5.  EAaKMum  U        —  Wat  IBstabuuh- 

MSHT. 

Where  an  onlotiated. right  <A  was  ia  grapt- 
ed  or  reserved,  the  owner  of  tbe  servient  estate 
may,  in  tbe  first  instance,  designate  a  reasona- 
ble way ;  and,  where  he  fails  to  do  so,  tbe  own- 
er of  the  dominant  eetate  may  designate  it 

[ESd.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  {{  103-107 ;  Dec  Dig.  |  4&*j 

6.  Waiebb  and  Wateb  Coubseb  (f  168%*)— 

iBBIOATIOn  DiTOHXS  —  £STABUBaiUNT  — 

Evidence. 

Evidence  held  to  warrant  a  finding  that 
the  owner  of  tiie  servient  estate  over  which  an 
vnlocated  tight  of  way  for  an  Irrigation  ditch 
was  granted  located  the  line  of  the  ditch  vrtilch 
was  constructed  thereon. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Gotmef,  Gent  Dig.  {  189;  Dea  Dig.  | 
168%*] 

7.  Watebs  and  Watxb  Coubses  a  156*)  — 
IjOcation  or  Right  of  Wat— EffFEcr. 

Where  a  right  of  way  for  an  irrigation 
ditch  is  located  and  eetabUahed.  it  becomes  a 
I>ermanent  way,  and  neither  party  may  diange 
the  locatlcm  without  the  consent  of  the  other, 
and  a  way  whether  actually  located  by  tbe  own- 
er of  tbe  servient  estate  or  located  by  use  and 
acquiescence  is  tbe  way  to  which  the  owner  of 
the  dominant  estate  is  entitled. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  CouTBes,  Cent  Dig.  Si  158.  174-183; 
Dec.  Dig.  ri5i*l 

8.  Watkbs  and  Watbe  Coubseb  (|  168%*)— 
Ibhoation  DircHBS— Riobt  or  Wat— Lo- 
cation—Evidence. 

In  a  suit  to  quiet  title  to. a  right  of  way 
for  an  irrigation  ditch,  evidence  held  to  snpport 
a  finding  that  the  ditch  as  maintained  was  sof* 
ficient  and  practical,  and  imposed  no  greater 
servitude  on  the  servient  estate  than  was  re- 
quired. 

_[E«d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cenf.  Dig.  |  188;  Dec  Dig.  { 
158?4.*l 

a.  Appeal  and  Enoa  (|  1011*>— Fiiidih«— 

OONCLCaiTXNKSa. 

A  finding  on  conflicting  evidence  U  binding 
on  the  court  on  appeaL 

[Bd.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  If  8988-3988;  Dec  Dig.  1 
.  lOlL*] 

Id.  Eabeubnts  (S  63*)  ~  Repaibs  and  Iic- 

PBOVEUENTS— BlOBXS  OF  OWNEB  OT  SeTRVI- 

ENT  Estate. 

The  owner  of  the  servient  estate  may  make 
repairs  and  improvements  in  the  easement  Vith- 
oat  changing  its  character,  or  affecting  its  sub- 
stance. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  H  117-119;  Dec.  Dig.  1  S8.*] 

11.  BA8XUCNT8  (H  61*)— RiOHTS  Of  SEBVZBRT 

OwREBs— Equitable  Reuef. 

Where  an  actual  exercise  of  an  easement 
for  a  right  of  way  shows  that  the  servient  es- 
tate suffers,  annecessarliy  great  or  irreparable 
injury,  equity  may,  in  a  proper  proceeding, 
make  sncb  changes  in  the  manner  of  the  exer- 
cise of  the  easement  as  will  conserve  his  estate 
and  protect  the  owner  of  the  easement 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  ||  102,  ISO-liO^S;  Dec  Dig.ni 
61.*] 

12.  Btidbnce  (I  471*)— Opiwiok  Btidenob— 
Conclusion  of  Witness. 

A  question  to  a  witness,  who  was  a  sales- 
man in  the  employ  of  a  corporation  when  it 
constructed  an  urigation  ditch,  whether  It  was 
the  intention  of  m  officers  of  tiie  corporation 


to  peraumentlj  locate  tbe  ditch,  was  obJeetSon- 
able  as  caUing  for  tin  conclnwm  at  the  wit- 
ness. 

[Ed.  Note.— For  other  cases,  see  Evidencet 
Cent  Dig.  St  2149-2186;  Dec  Dig.  f  471.*] 

13.  Watebs  and  Watbb  Coubses  n  156*)  — 
BiOHT  OF  Wat  fob  Ibuoatzoh  Djxchsb— 

liOCATION— GhANOBS. 

Where  a  right  of  way  for  an  irrigation 
ditch  was  located  by  tbe  owner  of  the  servient 
estate  or  established  by  usage,  the  owner  of  the 
servient  estate  could  not  justify  a  destruction 
of  the  ditch  on  the  ground  that  a  mistake  was 
made  In  locating  it,  or  that  it  was  located  eoa 
the  part  of  his  land  which  made  tbe  aerrltode 
more  bnrdentome  than  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conrses,  Cent  Dig.  If  158,  174-188; 
Dec.  Dig.  8  168.*] 

14.  Witnesses  (f  236*)— Exawnatior— Ih- 
DEFiNiTE  Questions. 

On  the  issue  whether  another  route  for  an 
irrigation  ditch  would  be  less  burdensome  to 
the  servient  estate  than  the  route  establiidied. 
qaestions  to  a  former  owner  of  the  servient  es- 
tate wltether  be  ever  liad  any  trouble  with  tiie 
water  from  the  ditch  were  indefinite  as  to  mean- 
ing and  scope  and  property  excluded. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  817-826;  Dec  Dig.  f  2S6.*] 

15.  Appeal  and  Ebbob  a  1067*)— Harhzjesb 
Ebbob  —  Ebeoneous  Bkclusiok  or  Sn- 

.  DENCE. 

The  error,  if  any,  In  excluding  evidence  <^ 
a  fact  established  by  other  evidence,  is  not  prej- 
udteiaL 

[Ed.  Note.— For  other  cases,  see  AaveaH  and 
Error.  Cent  Dig,  ||  4194-4199,  4^00:  Dec 
Dig.  I  1067.*] 

10.  Watebs  and  Wateb  Ooubses  a  1S6*)  — 
Bight  of  Wat  fob  Ibbigation  Ditches- 
Consent  TO  Change  of  Location  —  Au- 
thoritt. 

Tbe  consent  of  an  irrigation  company  con- 
tracting  to  furnish  the  lands  of  another  with 
water  for  irrigation  to  a  change  in  the  iocmtioB 
of  a  right  of  way  over  the  land  of  a  third  pn>- 
son  for  an  irrigatioD  diteh  appurtenant  to  the 
lands  to  be  Irrigated  is  without  legal  effect 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  U  168,  174-183; 
Dec.  Dig.  S  166.*] 

Appeal  from  Superior  Court,  Kings  Coon- 
ty;  Jolm  G.  Covert,  Jndga 

Action  by  D.  E.  Brown  and  others  against 
O.  S.  Batiiff.  From  a  Judgment  for  plalnttfls, 
and  from  an  order  denying  a  new  trial,  de- 
fendant aiveals.  Afilrmed. 

H,  Scott  Jacobs,  ot  l^uiford,  for  anMUaat. 
Robert  W.  Miller,  ct  Banford,  tor  responO- 

ents. 


HART,  J.  This  ftctton  lnTOlF8B  a  contro- 
versy ora  an  easemut  In  certnln  cf  tte 
lands  of  tbe  defendant  for  the  nulntenaoce 
of  a  lateral  water  dlteb  otot  and  Ummg^ 
said  lands.  It  Is  ctneeded  that  the  plalntUb 
are  entiUed  to  a  rlfbt  of  way  over  the  de- 
fmdanf B  Umds  for  the  zaalntenuiee  of  a 
water  ditch,  bnt  the  dlapnte  la  tbe  otrtgrowa 
of  an  attempt  upon  the  part  of  the  ^rtmAmn* 
to  change  the  route  or  conrae  ot  said  MiA 
over  his  lands;  It  being  ttie  daim  of  the 
plalntliTs  that  a  way  for  the  purposes  of  the 
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ditch  had  been  pretlonsly  located  and  estab- 
■  Ilshed.  Tbe  principal  relief  prayed  for  by 
tbe  complaint  la  for  a  decree  quieting  the 
title  of  tbe  plaintiffs  to  an  eaaetnent  for  the 
use  of  said  ditch  In  that  particular  part  of 
tbe  defendant's  lands  orer  and  through  which 
the  route  or  line  of  the  ditch  now  nms.  The 
piaintlffiB  were  awarded  Judgmoit,  from 
which  and  the  order  denying  him  a  new  trial 
tbe  defendant  proeecutea  these  appeals. 

The  }ndgm«Dt  and  the  order  are  assailed 
upon  the  following  gronnda:  (1)  That  the 
second  amended  complaint  la  (Anoxlons  to 
tbe  objections  pointed  out  by  the  special  de- 
mmrrer;  C£)  that  certain  flndlngs  are  without 
Buffldent  support  from  the  evidence;  (3)  that 
the  court  erroneously  ruled  against  the  ad- 
Bolsalon  of  certain  evidence  proposed  by  the 
defendant  to  the  prejudice  of  his  rlgbta 

The  undisputed  facts  are:  All  the  lands 
belonging  to  the  parties  to  this  action  were 
op  to  the  year  1902  parts  or  portions  of  the 
Laguna  De  Tache  grant,  owned  by  the  La- 
guna  Lands,  Limited,  a  corporation.  On  tbe 
IGth  day  61  December,  1900,  the  Centerrllle 
&  Eingsburg  Irrigation  Ditch  Company  en- 
tered into  a  contract  In  writing  with  tiie 
Fresno  Canal  &  Irrigation  Company,  where- 
by tbe  former  agreed  to  furnish  from  its 
main  canal  all  the  water  required,  not  exceed- 
ing a  certain  spedfled  amount,  for  irrigat- 
ing certain  lands,  including  those  owned  by 
the  parties  to  this  action.  The  contract  made 
provision  for  the  extension  of  the  main  canal 
to  a  point  with  reference  to  the  lands  to  be 
so  irrigated  from  which,  by  means  of  branch 
or  lateral  ditches,  the  water  might  be  con- 
veniently taken  for  the  purpose  of  irrigating 
said  lands.  The  water  right  thus  acquired, 
**with  all  and  every  necessary  easement  and 
right  of  way  for  canals,  ditches,  and  flumes, 
for  the  conveyance  of  vnter  for  the  irrigation 
of  SBld  lands  and  the  whole  thereof,"  thereby 
became  and  la  at^nrtenant  to  said  lands. 
"Subsequent  to  the  year  1902  the  lands  de- 
scribed In  Oie  eomplalnt  were,  with  the  wa- 
ter right  above  mentioned,  and  subject  to 
tba  borden  of  servitudes  for  rights  of  way 
oTsr  and  timntgh  ilie  same  for  canals,  ditch- 
es, and  flumei^  sold  in  separate  parcels  to  the 
plaintiffs  and  one  Purl^  Murdod^,  the  gran- 
tor of  the  deCmdaot**  The  dltidt  In  question 
— ^tbat  is,  the  lateral  ditdi  across  the  Bat- 
Uff  lands — was  not  in  ezlstoice  when  Mur- 
doA  purchased  said  lands  from  the  Laguna 
Lands.  Undted,  but  It  ai^ears  tiiat,  after 
aocb  pnrcbase,  and  In  tlie  month  of  August, 
UWS,  he  oonstmcted  said  ditch  across  his 
land— tbat  is,  lie  idowed  a  farrow  over  the 
line  and  "V»d*'  it  out  with  a  "V."  In  the 
jDontta^  ot  Norember,  1903,  <me  H.  U  Ward, 
a  dTll  m^neer  In  the  employ  of  the  Lagnna 
Idmda,  Limited,  surveyed  and  oonstmcted 
Oie  ditch  over  t2ke  route  or  line  thus  estab- 
lished or  *^'d"  out  by  Mnrdock.  This  ditch 
was  maintained  and  nsed  until  1906,  in  the 
juooth  of  NorembN  of  which  year  the  de- 
fendant pnrdiased  from  Unrdodt  tha  lands 
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over  and  through  which  said  ditch  Is-  locat- 
ed. The  defendant  became  dlssatisfled  with 
the  location  of  the  ditch  thus  constructed  and 
maintained  over  bis  lands,  and  It  appears 
conmlted  some  of  the  plalntiflh  with  the  view 
of  securing  their  consent  to  a  change  in  the 
location  of  the  line  or  route  thereof  over  his 
lands.  He  thweafter  constructed  a  neir 
ditch,  and  proceeded  to  plow  in  the  old  ditch, 
when  the  plaintiffs  Instttnted  this  action  and 
secured  a  preliminary  injunction  restrain- 
ing him  from  interfering  with  or  disturbing 
tbe  old  ditch  pending  the  final  determination 
of  the  issue  tendered  by  tbe  complaint. 

[1]  1.  Tbe  objection  to  the  complain^ 
raised  by  the  special  demurrer,  is  that  It  can- 
not be  determined  ttom  an  inspection  there- 
ot  "whether  the  plalntUTs  rely  upm  a  grant 
or  conveyance  of  a  spedflc  right  ot  way,  or 
whether  tliey  rely  upon  a  grant  of  the  gen* 
oral  light  to  run  water  across  the  defen<t 
ant's  lands  at  no  specific  place  but  at  a  placa 
located  by  them."  There  is  do  substantial 
merit  In  this  objection.  Tbe  complaint  al- 
leges that  "at  all  the  times  heretnafter  men- 
tioned there  was,  and  now  is,  appurtenant  to 
the  said  lands  above  described  (the  lands  ot 
the  plalntlfftd  a  certain  water  ditch  built, 
dng,  and  constructed  for  the  express  purpose 
of  carrying  and  conveying  water  from  that 
certain  waterway  *  *  *  to,  over,  and  on 
the  lands  above  described,  for  irrigation  of 
said  lands  and  other  domestic  uses  and  pur- 
poses," following  which  averment  is  a  de- 
scription of  the  route  or  way  of  said  ditch 
over  tbe  lands  of  the  defendant;  that  said 
ditch  connects  with  the  main  canal  of  tbe 
Oentervllle  &  Klngsburg  Irrigation  &  Ditch 
Company,  from  which  the  plalntifts  enjoy 
tbe  right  of  securing  water  for  the  purposes 
above  mentioned,  and  to  be  carried  onto  and 
over  their  respective  parcels  of  land  by 
means  of  tbe  lateral  ditch  constructed  over 
and  across  tbe  land  of  the  defendant;  tliat 
the  "plaintiffs,  and  each  of  them,  allege  that 
they  own,  enjoy,  and  possess  a  joint  easement 
and  right  of  way  for  said  ditch,  by  purchase 
and  grant,  over,  across,  and  through  the 
lands  of  said  defendant,  and  that  the  ditch 
hereinabove  described  is  along  and  upon  said 
right  of  way  In  traversing  and  crossing  the 
lands  of  the  said  defendant  *  *  *"  It 
is  very  clear  from  the  foregoing  averments 
that  the  plaintiffs  claim  an  easement  In  the 
defendant's  lands  for  tbe  specific  right  of 
way  now  nsed  or  exercised  by  tbem  in  the 
maintenance  of  the  lateral  ditch  in  existence 
at  all  tbe  times  mentioned  In  the  complaint 
and  which  is  spedllcally  described  therein. 
Whether,  therefore,  the  particular  right  ot 
way  so  claimed  and  described  was  acquired 
by  the  plaintiffs  through .  a  spedflc  grant 
thereof  or  the  particular  location  of  the 
same,  as  said  location  is  described  In  the 
complaint,  was  tbe  result  of  tbe  exercise  of  a 
general  reservation  in  tbe  grant  of  an  eas^ 
ment  in  the  defendant's  lands  for  the  pur> 
pose  mentioned,  Is  immateria],  U  la  enougft 
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to  kuow,  for  the  purposes  of  this  aetion,  that 
the  rlj:ht  of  way  was  located,  and  that  the 
plaintiffs  claim  the  right  to  its  enjoyment  as 
BO  located. 

[2]  Bat  there  Is  even  another  answer  to 
the  objection  here  made  to  the  complaint: 
If  the  complaint  may  be  f>.iid  to  be  faulty  for 
uncertainty  In  the  respect  as  to  which  It  Is 
here  crllictsed,  the  reply  Is  that  the  answer 
not  only  meets  by  denial  every  Issue  tender- 
ed by  that  pleading,  but,  furthermore,  ad- 
mits the  right  of  the  plaintiffs  to  an  ease- 
ment in  the  defendant's  lands  for  the  pur- 
poses of  a  right  of  way  for  a  water  ditch 
over  and  across  the  same,  and  merely  sets 
Qp  the  objectioa  that  the  location  of  the  ditch 
in  question  is  not  over  a  way  designated  by 
the  defendant,  and  that  said  way  is  more 
disadvantageous  to  or  burdensome  upon  his 
estate  than  another  and  different  location 
which  would  equally  and  as  fully  subserve 
the  purposes  of  the  easement.  Thus  it  will 
be  observed  that,  conceding  that  the  plain- 
tiffs' pleading  is  vulnerable  in  the  respect  as 
to  which  it  is  assailed,  the  defendant,  by  his 
answer,  has  cored  the  defects  complained  of, 
and  has  thus  and  by  his  denials  succeeded 
in  putting  In  Issue  all  the  questions  eesen- 
tlal  to  a  full  and  Just  determination  of  the 
paramount  Issue  In  the  case. 

[3]  What  la  said  in  Dennis  t.  Crocker- 
HufCman,  etc.,  Co.,  6  Cal.  App.  58,  61,  91 
Pac.  425,  427,  has  peculiar  relevancy  to  the 
proposition  under  c<m&ideratlon:  "The  ra- 
tionale of  the  rule  requiring  certainty  in 
pleading  is  that  the  oi^slng  party  may  be 
made  fully  cognizant  of  the  facts  upon  which 
the  plaintiff  relies  and  which  the  defendant 
must  meet  by  denial  or  in  avoidance.  •  •  • 
Horeovo:,  the  answer  specifically  denies  all 
the  material  averments,  and  thus  the  issues 
Involving  all  the  Important  questions  which 
could  arise  were  fairly  made  and  squarely 
presented.  Therefore,  even  if  It  were  conced- 
ed that  the  court  erred  in  its  ruling  on  the 
demurrer,  the  same  was  cured  by  the  full 
and  complete  denials  of  the  answer.  Besides, 
it  Is  not  every  erroneous  ruling  of  the  trial 
court  In  this  regard  that  demands  a  reversal 
of  the  Judgment.  Substantial  injury  to  de- 
fendant must  have  reEnilted  from  the  action 
of  the  court" — citing  the  following  cases:  Hol- 
land V.  McDade,  li!5  Cal.  358,  68  Pac.  9;  Jag- 
er  V.  Cal.  Bridge  Co.,  104  Cal.  542,  38  Pac. 
413;  Stephenson  v.  Deuel,  125  Cal.  656,  68 
Pac.  258;  WllUams  v.  Casebeer,  126  Cal.  77, 
58  Pac.  380;  Rooney  v.  Gray  Bros.,  145  Cal. 
753,  79  Pac.  523.  It  follows  from  the  condi- 
tion of  the  pleadings  as  thus  explained  that 
by  findings  3  and  4  the  court  did  not  tran- 
scend the  issues  thus  submitted. 

2.  Findings  6,  7,  8,  9, 10,  and  11  are  assail- 
ed by  the  defendant  upon  the  ground  that 
there  is  no  evidence  In  the  record  from  which 
tbey  derive  support  But  an  examination 
of  the  record  will  not  sustain  this  contention. 
The  facts  which  the  court  was  Justified  in 
finding  from  tiie  evidence  are  snbstantlally 
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as  they  are  briefly  given  in  the  beginning  of 
this  opinion.  But  we  vdll  specially  review 
each  of  the  assignments  nnder  this  head  in 
the  order  In"  which  they  are  treated  in  the 
opening  brief  of  counsel  for  the  defendant. 

[4]  The  specific  objection  to  finding  6  Is 
that  there  Is  no  evidence  which  supports  that 
part  thereof  to  the  effect  that  Murdock,  when 
locating  the  line  of  the  ditch  In  question  over 
his  lands,  caused  the  same  to  be  surveyed. 
It  is  true  that  there  Is  no  evidence  which 
Justifies  that  part  of  said  finding;  but  wheth- 
er the  ditch  or  the  line  thereof  as  located 
by  Murdock  was  or  was  not  surveyed  by  him 
is  pearly  immaterial,  since  the  sole  purpose 
of  the  evidence  addressed  to  the  proof  of 
Murdock's  acts  In  connection  wfth  the  mark- 
ing out  of  a  route  for  a  01tch  over  his  land 
was  to  disclose  that  as  the  owner  of  the 
servient  estate  thus  the  right  of  way  re- 
served in  the  grant  for  the  ditch  was  selected 
and  designated  by  him  in  the  first  instance. 
If,  as  will  later  be  perceived  to  be  tme.  there 
were  other  acts  on  his  part  sufficiently  In- 
dicative of  an  intention  to  designate  the 
route  over  and  along  which  the  dit^  was 
finally  constructed  as  the  particalar  ronte 
which  he  preferred  abonid  be  used  for  the 
purpose  of  the  right  of  way  to  which  the 
plaintiff  were  entitled  In  the  enjoyment  of 
the  easement  reserved  to  them  hi  tala  lands, 
then  it  ia  manifest  that  it  can  make  no  dUTer- 
ence  whethra",  when  be  first  outlined  the 
route,  he  surreyed  It  or  not,  and  therefore 
that  part  of  finding  6  may  be  regarded  and 
treated  aa  surplusage  or  of  no  importaDce. 

3.  The  seventh  and  dgbth  findings  are  ob- 
jected to  because  thereby  the  court  decides 
that  the  plaintUb  have  a  vested  right  In  and 
ownership  of  the  ditch  In  question  and  the 
right  of  way  upon,  over,  and  along  whidi 
the  said  ditch  Is  built,  and  that  the  defend- 
ant purcbased  the  land  from  Murdodk  ''sub- 
ject to  the  burdens  and  servitudes 
found  to  exist  by  reason  of  said  ditch  and  its 
appurtoiancee  of  easaoents  and  li^t  of 
way."  Tlie  point  made  against  tlteae  find- 
ings la  that  tlie  court  thus  dedded  that  tlie 
plaintiffs  are  oitltled  to  a  qpedfle  ri^t  of 
way  over  the  defendants  land,  whereas,  nn* 
der  the  terms  of  the  reservation,  the  former 
are  "only  entitled  to  the  right  to  codt^ 
their  water  across  defendant's  lands  in  sd<^ 
manner  as  will  do  the  least  possible  injury 
to  defendant,"  and  that  the  defendant  has 
the  right  to  compel  the  plaintiff^  to  locate 
and  construct  their  ditch  across  his  land  at 
a  point  or  over  a  route  selected  and  pointed 
out  by  him. 

[B]  It  is,  of  course,  "settled  law  that,  where 
an  unlocated  right  of  way  is  granted  or  re- 
served, the  owner  of  the  servient  estate  may 
In  the  first  instance  designate  a  reasonable 
way,  and  if  he  fails  to  do  so,  the  owner  of 
the  dominant  estate  may  designate  it"  Bal- 
lard V.  Titus,  157  Cal.  673,  683,  110  Pac.  IIS: 
Jones  on  Easements,  S  387;  Kripp  t.  Cutis, 
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71  Cal.  62,  65, 11  Pac  879:  Blum  t.  Weston. 
102  Cat  362,  368^  86  Fac  778,  41  Am.  St 
Bep.  188. 

[1]  We  tblnk  tb^  evMeiiee  fairly  shows 
tliat  this  Is  predaely  what  the  owner, of  the 
serrlent  tenemoit  4id  In  thia  ca^  Murdock. 
the  grantor  ot  the  defendant,  teatifled  that 
early  In  the  year  1903  he  plowed  and  "V'd" 
«nt  a  farrow  aerosa  hie  landa  which  la  the 
ronte  otvt  and  along  which  the  ditch  was 
later  completed.  It  la  true  that  be  aald  that 
be  merely  "V'd"  ont  the  ditch  for  the  pur- 
poses of  experiment;  that  is  to  aay,  to  deter- 
mine whether  the  nmte  thua  marked  out 
would  be  suitable  or  adaptable  to  the  pur- 
poses at  a  water  dltdL  It  la  also  tme  that 
be  teatifled  that  some  two  weeks  after  the 
water  company  had  completed  the  ditch  he 
wait  to  the  person  who  bad  superintended 
the  work  for  the  compftny,  and  to  him  wor 
teated  agalnat  the  maintenance  of  the  ditch 
over  the  ronte  previously  maAed  out  by  him, 
and  that  by  said  person  he  was  told  that  the 
line  or  ronte  of  the  dit^  could  be  changed 
at  any  Ume  thereafter.  But  agalnat  these 
■tatonents  la  the  admitted  fact  that  he  never 
ran  any  water  through  the  "smaller  ditch" 
or  otherwise  attempted  to  teat  It,  as  be  claim- 
ed was  his  sole  purpose  In  the  first  place 
la  building  It,  andf  turthermoio^ '  that  the 
ditch  thus  outlined  by  him  remained  in  that 
condition  until  it  was  enlarged  and  complet- 
ed for  practical  purposes  by  the  land  and 
water  companies;  that  he  nev«r  thereafter 
attempted  to  change  the  ditch  or  place  it 
over  and  along  a  different  route;  that  (so  be 
blmaelf  testified)  during  tbe  three  years  that 
he  had  possession  of  the  lands  across  which 
the  ditch  passes  he  kept  up  the  ditch  himself, 
and  that  tbe  plaintiffs  did  absolutely  nothing 
toward  keeping  it  in  working  order;  that 
be  used  the  ditch  for  the  purpose  of  convey- 
Ing  water  from  the  main  canal  onto  his  own 
land,  and  that  some  of  the  plaintiffs,  as  to 
their  lands,  did  likewise;  and  that  be  not 
only  never  objected  to  tbe  use  of  the  dltcb 
by  tbe  latter,  but  was  willing  that  tbey  shonld 
BO  use  it  These  acts  and  tbe  conduct  upon 
tbe  part  of  Hurdock  manifestly  oonstitnted 
evidence  of  the  most  forcible  and  persuasive 
character  of  his  Intention  to  deslpiate  that 
particular  route  for  tbe  right  of  way  over 
his  lands  for  tbe  ditch.  Thus  it  sufficiently 
appears  that  the  conrt  was  warranted  In 
flcdlng  that  the  jAgbt  of  way  was  located  by 
Murdock  himself  over  the  route  Indicated, 
and  that  as  so  located  and  established  the 
plaintiffs  and  all  directly  concerned  accepted 
it  But,  even  if  it  might  with  some  reason 
be  held  that  tbe  evidence  does  not  clearly 
■bow  that  Murdock  himself  actually  desig- 
nated or  pointed  out  tbe  route  over  and 
along  which  the  ditch  In  controversy  was 
constructed  and  which  as  so  laid  out  and 
constructed  Is  now  and  for  many  years  has 
been  accepted,  maintained,  and  used  by  the 
slabiiifls  and  the  land  company,  atlU  it  la 


certainly  tme  that  the  evidence  shows  a 
location  by  use  and  acquiescence,  and  thus 
the  right  of  way  baa  been  regularly  located 
and  fully  established. 

[7]  And  the  rule  Is  that  where  a  way  la 
thus  located  and  fully  established,  it  then 
becomes  the  permanent  way,  and  that  nei- 
ther party  can  change  tbe  location  without 
tba  consent  of  the  other.  Jones  on  E/ase- 
meats,  |  343.  and  cases  dted  In  the  foot 
notes.  So,  whether  the  way  was  actually 
adected  by  Uurdock  or  located  and  estab- 
lished by  use  and  acquiescence.  In  either 
caae  it  became  and  conatltuted  the  vedf- 
Ic  Tight  of  way  Cor  the  anOataxtioa  ^  the 
easonent  to  which  the  plalatUb  were  enti- 
tled In  tbe  defendanfa  land.  It  tbn^re 
follows  that  tbe  court  with  perfect  proprietr 
found  that  tbe  plalntUb  acquired  a  vested 
right  In  the  right  of  way  and  ditch  aa  thua 
located  and  established,  and  that  the  defend- 
ant Ratliff  purchased  tbe  land  over  which 
the  right  of  way  for  the  ditch  was  resnved, 
and  took  title  thereto  subject  to  the  burdens 
of  said  easement 

[t]  4.  Tbe  ninth  and  tenth  findings,  which 
are  challenged  by  the  dtfendant,  involve  a 
dedalon  by  tbe  court  that  the  ronte  al<mg 
which  the  ditch  Is  maintained  "la  a  good, 
sufficient,  and  practical  dltdi,  and  flubserves 
the  purposes  for  which  the  same  was  con- 
structed." and  that  the  ditch  or  the  right  of 
way  as  located  imposes  no  groiter  burdoi  or 
servitude  upon  the  lands  of  the  defendant 
than  is  absolutely  required;  that  tbe  uses 
and  easements  of  the  plaintiffs  in  said  rig^t 
of  way  and  ditch  are  exercised  by  the  plain- 
tiffs to  the  least  possible  damage  and  Injury 
to  the  lands  and  premises  of  the  defendant, 
i  It  Is  not  intended  nor  Is  It  regarded  neces- 
sary to  reproduce  here  an  elaborate  r€sum6 
of  tbe  evidence  to  show  that  these  findings 
are  based  upon  evidence  amply  sufficient  to 
support  them.  In  confirmation  of  this  dec- 
laration it  Is  only  requisite  to  briefly  refer  to 
the  testimony  of  the  witnesses,  D.  E.  Brown, 
W.  R.  Runt,  and  Frank  Brown,  who  worked 
on  and  assisted  In  the  construction  of  tbe 
ditch,  and  that  of  P.  J.  Boland,  a  civil  en- 
gineer, who  surveyed  tbe  dltcb.  D.  E.  Brown 
testified  that  "there  is  not  a  foot  of  that  old 
ditch  (referring  to  tbe  ditch  In  question  here) 
on  what  would  be  termed  a  fill;  it  ^is  not 
above  tbe  surface  of  tbe  ground  along  tbe 
dltcb  line.  None  of  the  ground  on  tbe  Rat- 
liff land  is  below  tbe  ditch,  where  the  dltcb 
runs.  Tbe  ditch  is  in  the  ground  from  the 
beadgate  to  where  It  leaves  Mr.  Ratllff'a 
lands,  and  there  Is  not  a  fill  in  It  *  *  * 
I  have  never  known  of  a  break  In  it"  Hunt 
and  Frank  Brown  corroborated  tbe  fore- 
going testimony. 

Boland  declared  that  tbe  dltdi  "was  cut 
In  the  ground.  No  part  of  It  Is  In  a  fill. 
*  *  *  I  found  that  tbe  banks  were  suffi- 
ciently proportioned  to  hold  the  amount  of 
water  that  I  determined  could  be  turned  In- 
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t6  tills  dlt(ft  by  the  diecks  in  tUe  main  canal. 

*  *  *  Tbere  la  sufficient  lAnk  to  this 
ditch  to  make  It  stoat  The  dftch  Is  built  on 
what  is  termed  'high  land,'  higher  than  the 
surrounding  land,  and  conaeqnently  it  an- 
swers the  purpose  for  which  it  is  built,  for 
the  irrigation  of  the  land,  and  Is  undoubtedly 
placed  on  the  most  advantageous  contour  of 
the  earth,  which  is  usually  conceded  to  be 
the  highest  surface  point  in  the  territory 
irrigated  by  the  canal.  The  soil  along  the 
course  of  the  ditch  Is  a  sort  of  sUt,  not  the 
beat  In  the  world  for  building  dltcdi  banlu, 
but  of  sufficient  substance  to  hold  the  water, 
which  could  be  carried  in  a  ditch  of  this  size. 
I  calculated  that  this  ditch  under  ordina- 
ry conditloas  would  carry  12.67  second  feet 

•  •  •  Of  course,  squirrel  holes  and  natu- 
ral wear  and  tear,  to  which  each  and  every 
ditch  it  su^iect  in  this  oountrp,  might  occur 
here  to  make  this  a  dangerous  ditch.  *  •  * 
From  elevations  I  took  I  found  the  old 
Brown  ditch  (referring  to  the  ditch  in  con- 
trorersy)  to  be  three  inches  to  the  thousand 
feet  The  Browm  ditch  U  on  the  highest 
practical  ffround.  I  understand  by  the  grade 
line  of  the  ditch  the  difference  in  elevatton 
between  any  two  given  points.  Iii  some  in- 
stances it  would  be  the  point  of  departure 
and  the  terminal  point"  Later  on,  in  r^ly 
to  a  question  by  counsel  for  the  d^endant  as 
to  whether  the  fact  that  the  old  ditch  was  of 
greater  length  than  the  new  and  "the  fact 
that  it  (the  old)  has  more  turns  and  twists, 
would  make  any  difference  in  your  comi>ari- 
son  of  the  carrying  capacity  of  the  two 
ditches,"  Mr.  Boland  testified,  in  part; 
"There  are  one,  two,  three  right  angles  in 
the  new  ditch.  There  are  no  right  angles  in 
the  old  ditch,  as  I  remeuiber  it  and  this  map 
shows  it  curves  naturally  around  and  don't 
tend  to  decrease  the  fiow,  whereas  In  the  dcw 
ditch  the  right  angles  in  it  materially  de- 
creases the  flow."  He  further  stated  that  the 
"difference  In  the  length  of  the  two  ditches 
is  only  149  feet  including  the  distance  from 
the  mouths  of  the  two  ditches  up  stream." 
(It  will  be  understood  that  the  "new  ditch" 
referred  to  by  Boland  Is  the  ditch  construct- 
ed by  the  defendant  and  intended  by  him  to 
be  used  in  lieu  of  the  "old  ditch,"  or  the 
one  directly  involved  In  this  dispute.) 

[1]  Tbere  is  other  testimony  to  the  same 
effect  As  the  foregoing,  but  enough  of  the  evi- 
dence bearing  upon  the  question  determined 
by  findings  0  and  10  has  been  given  above  to 
disclose  that,  as  stated,  said  findings  are  well 
fortified  against  successful  attack.  There 
Is,  of  course,  a  sharp  conflict  between  the 
testimony  given  by  the  defendant  and  that 
produced  by  the  plaintiffs  with  regard  to  the 
proposition,  but  it  was  for  the  trial  court  to 
determine  that  confilct  .and  reach  a  conclu- 
sion of  its  own  as  to  the  truth  of  the  matter. 
Such  conclusion  Is  manifestly  binding  upon 
this  court 

5.  That  part  of  finding  11  in  which  the 
court  found  that  in  the  montli  of  January* 


1908,  the  defendant  wrongfully  Interfered 
with  the  plaintiffs  "In  the  ex^^se  of  their 
rights,  uses  and  easements  In  said  right  of 
way  and  ditch,"  etc.,  is  assailed  for  an  al- 
leged Insufl^dency  of  the  evidence  to  sustain 
or  support  it  The  specific  contention  with 
respect  to  this  assignment  la  tliat  the  de- 
fendant having  prepared,  previously  to  the 
destrnctlou  of  the  old  ditch,  another  ditch 
across  his  lands  ,of  like  capacity  in  all  re- 
spects as  the  old  dlt<^  and  dedicated  the 
same  to  the  plaintiffs  for  the  purpose  of  con- 
veying their  water  over  and  tlitough  his  land, 
it  cannot  be  said  that  he  In  any  manner  or 
measure  interfered  with  the  easement  of  the 
plaintiffs. 

Testimony  has  filready  been  examined 
which  discloses  the  tilrcnmstanees  under 
which  the  old  ditch  was  located  and  that 
said  location  Is  a  reasonable  one,  subjecting 
the  lands  of  the  defendant  to  no  greater  in- 
conveniences or  disadvantages  than  would 
the  way  along  which  the  new  ditch  is  lo- 
cated or  any  other  route  over  said  lands 
along  which  the  ditch  might  be  maintained- 
In  addition  to  the  testimony  so  referred  to, 
the  record  discloses  other  evidence,  which 
need  not  be  adverted  to  in  detail  here,  tend- 
ing to  show  that  the  "new  ditch,"  In  respect 
of  grade '  (a  most  important  factor  in  the 
matter  of  the  practicability  of  a  water  ditxrh 
to  perform  the  functions  for  which  It  Is  In- 
tended) and  the  width  and  depth,  is  very  In- 
ferior to  the  old  ditch.  Moreov^,  the  objec- 
tion to  that  portion  of  flndiug  11  referred  to 
assnmes  the  right  of  the  defendant  to  arbi- 
trarily or  without  the  consent  of  the  owners 
of  the  easement  change  the  right  of  way 
over  which  the  ditch  passes,  and,  as  shown, 
this  assumption  has  in  law  no  foundation  for 
its  support  And  In  this  connection  it  may 
be  remarked  that  while  the  defendant  tes- 
tified that,  before  constructing  the  "new 
jdltch,"  he  obtained  the  consent  of  acme  of 
the  plaintiff^  to  change  the  line  of  the  dlt<4i, 
the  latter  contradicted  his  testimony  in  ttuit 
particular,  and  declared  that  they  not  ouly 
did  not  give  their  consent  to  such  change, 
but  vigorously  protested  against  it,  thus 
creating  a  conflict  In  the  evidence  upon  that 
proposition. 

[10]  It  is,  however,  contended  that  the 
evidence  shows  tliat  the  proposed  diange  in 
the  course  of  the  ditch  across  the  defendant's 
lands  Involved  nothing  more  than  mere  "re- 
pairs and  improvements  in  the  easement  and 
does  not  change  its  character  or  affect  its 
si^stance,"  and  that  the  defendant  as  the 
owner  of  the  servient  estate,  has  the  right 
to  make  dianges  and  repairs  which  in  no 
way  affect  the  rights  of  others  or  which  do 
not  change  or  alter  or  materially  affect  the 
character  of  the  easement.  This  Is  the  role 
as  to  the  owner  of  the  dominant  estate  (Bnr- 
rls  V.  People's  pitch  Oo.,  104  CaL  2^  2Sa, 
37  Pac.  922),  and  la  no  doubt  the  rule  aa  to 
the  owner  of  the  servient  tenement. 

[11]  And  we  think  we  may  safely  co  far- 
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tber,  aod  aaj  that  where  It  might  he  shown 
that,  by  the  actnal  exerdee  of  the  rights  ot 
an  easement  for  a  right  of  way  for  a  water 
ditch  or  a  roadway — that  Is,  after  the  right 
of  way  bad  been  established  and  was  being 
used—the  servient  estate  was  required  to 
suffer  unnecessarily  great  or  Irreparable  in- 
Jury,  a  court  of  equity,  under  such  drcnm- 
stanees  and  in  a  proper  proceeding,  would 
perhaps  be  authorized  to  sustain  the  bear- 
er of  the  servitude  or  burden  In  an  applica- 
tion to  make  such  lAanges  In  the  manner  of 
the  eierdse  of  the  right  of  easement  as 
would  afford  him  the  full  protection  and  con- 
servation of  his  estate  and  his  rights  there- 
in, at  the  same  time  keeping  in  view  and 
fully  protecting  the  Just  rights  of  the  owners 
of  such  easement.  But,  according  to  the  evl- 
dence  from  which  the  findings  were  obvious- 
ly educed,  the  change  proposed  by  the  de- 
fendant would  go  beyond  the  mere  question 
of  repairing  or  improving  the  old  ditch.  It 
would  result  In  changing  almost  the  entire 
course  of  the  ffltch  and  (according  to  the  tes- 
timony of  the  engineer)  in  deteriorating  Its 
ability  or  practicability  properly  to  sub- 
serre  the  purposes  and  consequently  the  Just 
rl^ts  of  the  plaintiffs  in  the  easement,  while 
it  would  not  materially  lessen  the  burdens 
of  the  servitude  upon  the  def^dant's  land 
as  said  serrltade  Is  now  exercised. 

[11]  6.  TbB  rulings  apon  the  evidence  to 
whldi  objections  are  urged  by  the  defendant 
are  nnmn-ous  bat,  in  our  opinion,  without 
substantial  moit.  The  witness  Oomell,  at 
the  time  the  ditch  was  constructed  a  sales- 
man In  the  employment  of  the  Lagnna  lands, 
Limited,  was  not  allowed  to  answer  the  ques- 
tion propounded  by  the  defendant's  attorney 
whether  or  not  the  intention  of  the  officials 
of  said  corporation  in  laying  out  and  con- 
Btructtng  the  lateral  ditch  in  question  was 
that  it  was  to  be  a  permanent  ditch  across 
the  defendant's  lands,  and  Uie  location  not 
subject  to  change.  The  question  thus  pro- 
pounded, it  Is  very  clear,  as  was  pointed 
oat  by  counsel  for  the  plaiotiffs  when  the 
objection  was  made,  called  for  the  conclusion 
of  the  witness  as  to  the  intention  of  the  offi- 
cers of  the  land  company  with  respect  to  the 
matter  to  which  the  question  related,  and  for 
this  reason,  if  for  no  other,  the  objection  was 
properly  suetaioed. 

[13.14]  7.  The  objections  to  the  questions 
to  the  witness  Murdock  as  to  whether  he  ever 
had  any  trouble  with  the  water  from  the 
ditch  when  he  owned  the  defendant's  lands 
were  properly  sustained.  The  asserted  object 
of  the  questions  was  to  show  that  the  water 
from  the  ditch  had  overflowed  or  seeped  out 
and  passed  over  and  damaged  the  land  of  the 
defendant.  The  argument  advanced  In  sup- 
port of  the  propriety  of  the  testimony  sought 
to  be  elicited  through  those  questions  was 
that  thus  it  wauld  be  shown  that  the  dltcb 
was  located  "tn  an  onsatisfactoiy  place." 
Tbe  reply  to  tliis  suggestion  is:  CU  That  the 


Issues  submitted  by  tbe  pleadings  for  deci- 
sion are  whether  the  right  of  way  for  the 
ditch  was  located  in  the  firot  place  by  the 
defendant,  or  established  by.  usage,  and,  If 
so,  whether  the  defendant  wrongfully  inter- 
fered with  it  and  thus  the  easement  of  tbe 
plaintiffs.  If  the  first  of  the  propositions  as 
thus  stated  was  true,  thw  clearly  it  could  be 
no  defense  to  the  defendant's  conduct  In  de- 
stroying tbe  ditch  to  say  that  he  had  dis- 
covered, after  the  way  was  located,  that  a  ^  ' 
mistake  had  been  made  hi  locating  It,  or  that 
it  was  located  on  that  part  of  his  land  which 
made  the  servitude  more  burdensome  thereto 
than  was  necessary  for  the  full  enjoyment 
by  the  plaintiffs  of  their  rights.  (2)  The 
questions  were  so  indefinite  as  to  their  mean- 
ing and  scope  that  answers  ther^  could 
tiave  thrown  no  light  on  the  question  wheth- 
er another  route  over  the  defendant's  lands 
for  the  right  of  way  would  have  been  leas  of 
a  burden  thereon  tiian  is  the  preset^  site  of 
the  ditch.  The  water  could  have  nm  oveir 
or  seeped  througli  the  banks  of  the  dit^ 
and  still  tbe  line  of  tbe  ditch  be  no  more 
disadvantageous  to  or  burdoDsome  upon  the 
servient  estate  than  would  be  some  other 
route  selected  tor  the  purpose.  . 

[1 B]  8.  Tbe  defendant  oould  have  snflered 
no  prejodice  from  jthe  r^nsal  by  tbe  court 
to  allow  the  witness  Ward  to  say.  In  reply 
to  a  question  by  the  defoidanfs  coansd» 
how  far  the  'Uttie  ditch^— that  is,  tbe  ditch 
furrowed  or  "T*d"  out  by  Murdock— extended. 
Ward  was  the  engineer  who  surr^ed  anct 
superintended  the  conatmctirai  of  the  ditdi 
in  question,  and  the  immediate  purpose  of  the 
question  to  which  objection  was  made  and 
sustained  was  to  secure  a  statement  from 
Ward  as  to  the  distance  over  the  defendant's 
land  the  original  dltc^  extended,  the  ultimate' 
object  of  tills  testimony  being  to  show  that 
Murdock  did  not  orlginaUy  build  the  dit<At 
entirely  across  his  lands  or  with  an  idea  of 
its  permanency.  But  Ward  had  previously 
testified  that  *'the  small  dltdi  was  Just  about 
where  the  old  ditch  now  stands."  Murdock 
had  testified  that  "after  purchasing  the  lands 
I  built  tbe  ditch  on  lots  2,  15,  and  16 
where  the  old  ditch  is  marked  on  the  sur- 
veyor's plat."  This  testimony  was  sufficient 
to  show  bow  far  tbe  "little  ditch"  extended. 

[IB]  0.  Tbe  letter  from  Tellman,  tbe  en- 
gineer of  the  Consolidated  Canal  Company, 
to  the  defendant,  giving  the  latter  tbe  com- 
pany's consent  to  change  the  location  of  the 
ditch  In  controversy,  was  properly  excluded 
as  evidence.  Neither  Tollman  nor  the  canal 
company  had  any  interest  In  tbe  easement 
in  the  defendant's  lands.  The  company  had 
merely  contracted  to  furnish'  the  Lagnna 
Lands,  Limited,  with  water  for  Its  lands,  of 
which  the  defendant's  lots  originally  consti- 
tuted a  part  The  consent  of  tbe  canal  com- 
pany to  change  the  route  of  the  dltcb  was 
therefore  without  the  remotest  legal  forcft 

There  are  some  other  exceptions  to  the 
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court's  rulings,  but  tbey  are,  In  &  general 
sense,  of  the  same  character  as  those  to 
which  special  attention  has  been  given,  and 
there  Is  therefore  no  necessity  for  reviewing 
them  In  detail  In  this  oidnlon. 

The  sum  and  substance  of  the  whole  case, 
as  it  Is  presented  here,  Is  that  the  plaintiffs 
were  and  are  entitled  to  a  right  of  way 
over  the  d^endant^s  lands  for  a  water  ditch ; 
that  said  right  of  way  was  located  and  estab- 
lished, accepted  and  acquiesced  in  by  all  the 
parties,  and,  as  so  established  and  acquiesced 
in,  used  for  a  number  of  years  for  the  par- 
poses  for  which  It  was  Intended;  that  the 
defendant  who  is  t2ie  grantee  of  the  owner 
of  the  servient  lands  at  the  time  the  right  of 
my  was  located  and  established,  some  two 
years  after  purchadng  said  lands,  has  arbi- 
trarily or  without  the  permission  or  consent 
of  flie  owners  of  said  right  of  way,  nndertak- 
«L  to  diange  the  location  of  the  same  and 
thus  witbfmt  right  Interfm  with  the  ease- 
ment of  the  plalntlflb  in  said  lands. 

The  record  discloses  no  prejudicial  error, 
and  the  Judgment  and  the  order  appealed 
from  are  accordingly  affirmed. 


We  concur: 
NETT.  J. 


OHIFMAN,   P.  X;  BUB- 


(&  OrI.  App.  17Q) 

FRANKUN  et  aL  v.  TISALIA  ELECTRIC 
R.  CO.   (Civ.  1,210.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Feb.  20,  1913.  Behearing  Denied 
by  Supreme  Court  April  21,  1913.) 

1.  CaBBIESS  (I  317*)— PaSSENQEBS— INJUBIES 

— 4UB1II68I0N  OF  Evidence. 

In  an  action  for  injuries  hj  the  suddeo, 
negligent  starting  of  a  street  car  while  plain- 
tiff was  alighting,  evidence  waa  admissible  by 
other  passengera,  who  did  not  see  the  accident, 
that  tbey  were  also  passengers  and  attempted 
to  alight  at  the  same  point,  bat  that  the  car 
started  before  they  could  alight 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  II  1295,  1297-1306;  Dec  Dig.  g 
317.*1 

2.  Cabbiebb  (I  303*)— Pabssnoebs— AuoHi- 

IHQ. 

A  street  railroad  company  must  stop  its 
cars  reasonably  long  enough  to  aUow  passen- 
gers to  alight  in  safety. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig,  SS  1216.  1218,  1224,  122ft-1232, 
1234-1240,  1243;  Dec,  Dig.  $  303.*] 

3.  CaBBIEBS  (8  3(^*)  —  PASaENQEBS  — Nkoli- 
OENCE— PBBMATtTBE  STABTINO. 

It  is  negligence  to  start  a  street  oar  pre- 
maturely after  it  has  stopped  for  passengers 
to  alight,  whether  It  is  started  violently  or  not. 

[Ed.  Note. — For  other  cflses,  see  Carriers, 
Cent.  Dig.  M  1216.  1218,  1224,  1226-1232, 
1234-1240.  1243;  Dec.  Dig.  |  808.*] 

4.  Tbial  (8  260*)— I NBTBucTioNS— Request. 

It  was  not  prejudicial  error  to  refuse  re- 
quested instructions  embodying. questions  cov- 
ered by  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  81  651-659;  Dec  Dig.  8  260.*] 


5.  TBIAT    (8  252*)— IlfSTBUCTIOHS— Applica- 
BitiTT  TO  Evidence. 

In  an  action  for  injuries  to  a  street  car 
passenger  by  the  sudden  starting  of  the  car 
while  she  was  alighting,  a  requested  charge  on 
the  contributory  negligence  of  plaintifTs  bos- 
hand,  who  was  with  her,  was  not  applicable 
where  the  evidence  merely  showed  that.no  eoD' 
ploy£  was  on  the  ground  to  assist  ladles  to 
ulight  which  the  husband  observed  without 
himself  assisting  his  wife. 

[Ed.  Nr>te.— For  other  cases,  see  Trial.  Gent 
Dig.  18  505.  596-612;  Dec- Dig,  8  252.*! 

6.  Tbial  (8  219*)— iNSTBUcnOTO— Dmimra 
Tebmb— Peepon  debak  ce. 

Failure  to  define  the  word  "preponder- 
ance" is  not  of  itself  prejudicial  error. 

[Ed,  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  S  489;  Dec  Dig.  §  219.*] 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty;  W.  B.  Wallace,  Judge. 

Action  by  G.  H.  Franklin  and  another 
against  the  Tlsalla  Electric  Bailroad  Com- 
pany. From  a  Judgment  for  plalntlffa,  de- 
fendant appeols.  Affirmed. 

J.  W.  McKinley,  of  Lob  Angeles,  Power  k 
McFadzean,  of  Vlsalia,  and  A.  W.  Ashbum, 
Jr.,  of  Los  Angeles,  for  appellant  Feemster 
&  Wall£er,  of  Vlsalia,  for  respondents. 

ALLEX,  P.  J.  The  action  waa  by  Frank- 
lin and  wife  to  recover  from  defendant  dam- 
ages on  account  of  personal  Injuries  received 
by  the  wife  while  a  passenger  on  one  of  de- 
fendant's cars.  The  complaint  alleged  that 
the  car  waa  by  defeudant  stopped  for  the 
purpose  of  permitting  passengers  to  alight 
therefrom;  that,  while  said  car  was  stand- 
ing still  for  the  purpose  aforesaid,  the  wlfe^ 
whose  ticket  entitled  her  to  passage  to  such 
iraiut,  with  due  care,  endeavored  to  alight 
from  said  car;  that  while  so  attempting  to 
alight,  and  when  in  the  act  of  stepping  from 
the  second  to  the  last  step  on  the  car,  the 
defendant,  without  warning,  negligently,  care- 
lessly, and  unexpectedly  to  said  plaintiff,  set 
said  car  in  motion  suddenly  and  violently 
and  with  such  force  that  the  wife  was  thrown 
violently  from  the  car  to  the  ground,  suffer- 
ing injuries  particularly  described,  to  b« 
damage  In  the  sum  of  $1,000.  The  answer 
denied  these  allegations  and  pleaded  contribu- 
tory negligence.  The  case  waa  tried  to  a 
jury,  which  returned  a  verdict  In  plalntlflb* 
favor  for  |600.  From  the  Judgment  rendered 
theretm,  defOndant  lin>eals  under  the  alter- 
native metbod. 

[1]  Appellant's  first  contention  is  that  the 
court  erred  in  permitting  other  passengers, 
who  did  not  see  the  accident,  to  testify  that 
tbey  too  were  pasBengers  ticketed  for  the 
same  point  and  attempted  to  alight  from  the 
car,  but  that  the  car  was  started  before  tbey 
bad  en  opportunity  to  alight  without  Jamp- 
Ing  therefrom  while  the  train  was  In  mo- 
tion. We  see  no  error  In  this.  The  evldeaice 
tended  to  show  conditions  at  the  time  and 
place  of  the  accident  and  the  premature  start- 
ing of  the  train.    The  real  issue  presented 


•For  other  eases  we  some  toplo  and  section  NUMBER  in  Deo.  Dig.  h  Am.  Die.  Ker-No.  Serlea  *  R^'r  loA 
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was  as  to  flu  negUgutce  of  defendant  Id 
■ettlng  the  car  In  motion  wltbont  warntog 
and  wblle  plaintiff  was  in  the  act  of  allgh^ 
Ing  theraflrom.  This  mta  the  apedflc  act  of 
negllgenob  Any  erldenca  on  plaintiffs'  put 
toidlns  to  anppOTt  this  issue  was,  in  onr 
o^nkw,  competent  The  cases  of  Fol^  t. 
Morthern  OkL  Power  Co^  14  Cal.  App.  410^ 
U2  Fac.  467.  Gary  Los  Anfeles  By.  Co, 
U7  GaL  088, 108  Pac.  682,  27  L.  B.  A.  (N.  S.) 
7W,  21  Ann.  Cul  1829,  and  others  cited  by 
appellant,  are  InappUcablA.  These  cases  all 
refer  to  proffwed  or  accepted  evidence  in  rft> 
latiim  to  acts  of  n^lgence  not  Included  or 
oomprehaided  within  the  allegations  of  the 
complaint 

iSi  Tba  same  obserratlimB  may  be  made 
with  ref&rence  to  appellant's  second  point  in 
whidi  it  challengeB  the  correctness  of  an  in- 
struction as  follows:  "It  is  the  duty  of  a 
railroad  company  carrying  passengers  for 
hire  to  stop  its  cars  at  the  end  of  their  Jour- 
ney a  reasonable  time  for  the  purpose  of  al- 
lowing them  to  get  off  the  train  in  safety." 

[S]  Also  another  instruction  to  the  effect 
that  such  carrier  has  not  discharged  Its 
duty  to  passengers  if  it  omits  to  stop  Its 
train  for  such  reasonable  time;  and  further 
ttiat  the  court  erred  in  refusing  InatructioDs 
to  the  effect  that  such  premature  starting 
of  the  train  must  be  ahown  fb  have  been 
violent.  In  onr  opinion,  the  negligence  arose 
from  the  act  of  starting  the  train  premature- 
ly,  without  wamiDg,  whether  violently  or 
otherwise.  The  refusal  of  the  court  to  give 
certain  other  instructlona  proffered  by  de- 
foidant  is  assigned  as  error. 

[4]  An  examination  of  the  instructions  ac- 
tually given  shows  that  the  same  cover  the 
questions  presented  by  those  refused,  and 
under  the  rule  recogntzed  and  approved  In 
Henderson  v.  L.  A.  Traction  Co.,  ISO  CaL 
689,  88  Fac.  976,  no  prejudicial  error  result- 
ed by  reason  of  the  refusal  of  the  court  to 
give  such  fnstructionB. 

[B]  It  is  furth»  urged  by  appellant  that 
the  court  erred  in  refusing  InstmctlODB  to 
the  effect  that  If  the  husband,  the  head  of 
the  community  and  the  legal  owner  of  the 
damages,  was  guilty  of  contributory  negU- 
goKe,  proximately  contributing  to  the  injury, 
then  a  recovery  coul,d  not  be  had.  The  In- 
struction as  a  l^al  proposition  is  unassail- 
able, but  we  find  no  evidence  in  the  record 
tending  to  show  any  contributory  negl^ence 
on  the  part  of  the  husband.  The  only  evi- 
dence specified  by  counsel  in  the  abstract  re- 
quired by  section  953c  of  the  Code  of  Civil 
Procedure  tends  only  to  show  that  d^ndant 
was  running  a  train  of  -three  cars  and  had 
provided  no  one,  or  at  least  no  one  was  on 
the  ground,  to  assist  ladies  in  alighting  from 
the  cars,  and  this  the  husband  observed;  but 
nothing  appears  even  hinting  at  negligence 
on  the  husband's  part  unless  ladc  of  gallantry 
should  be  so  construed.   This  t>eing  the  state 
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of  the  record,  the  instructlims  asked  in  rda- 
tion  to  contributory  neeUffoice  on  the  part  of 
the  husband  were  properly  refused,  even 
upon  the  theory  that  it  is  enot  to  refuse 
Instructions,  however  meager  the  evidence 
to  sustain  Oie  hypothesis  contained  in  them. 
The  evidence  so  abstracted  does  not  bring  the 
case  within  such  rule. 

The  court  instmcted  Oie  Jnry  that,  unless 
plaintiff^  made  proof  of  negligence  by  a  pre- 
pcmderance  of  the  whole  evidence,  they  could 
not  recover,  and  that  preponderance  was  not  • 
detennined  alcme  ^  the  number  of  witnesses 
testifying  to  particular  facts,  hut  in  deter- 
mining upon  which  side  Is  the  preponderance 
it  should  take  Into  consideration  oKKtrtunity, 
conduct,  demeanor,  et& 

[8]  These  and  other  instructions  ciearly 
called  the  attention  of  the  Jury  to  th^r  duty, 
and  it  was  not  necessa^  for  the  court  to 
Instruct  an  intelligent  Jury  as  to  the  mean- 
ing of  the  word  "pr^nderance"  and  give 
illustrations,  as  suggested  In  the  instructlou 
refused.  Failure  of  the  court  to  further  de- 
fine the  word  "preponderance"  was  not  Buch 
prejudicial  error  as  will  warrant  the  reversal 
of  what  appears  from  the  record  to  be  a 
righteous  Judgment 

An  examination  of  the  whole  record  satis- 
fles  us  that  no  prejudicial  error  intervened, 
and  the  Judgment  is  affirmed. 

We  concur:  JAMES.  J.;  SHA^,  J. 


(»  Colo.  App.  TO) 
LOUGEE  et  aL  v.  WILSON. 

(Court  of  Appeals  of  Colorado.    April  14, 
1913.) 

1.  QuiBTiNQ  Title  (I  44*)  —  Evidenok  — 
Deeds— Execution— Recitals. 

^  A  troBtee's  deed  under  which  plaintiff 
claimed  title  described  the  grantor  as  the  "Ne- 
braska Loan  &  Trust  Company."  The  corpo- 
rate seal  attached  thereto  also  contained  the 
same  name,  and  the  deed  recited  that  such 
company  bad  caused  the  Instrnment  to  be  sub- 
scribed by  its  second  vice  president  and  its  cor- 
porate seal  to  be  attached.  The  acknowledg- 
ment stated  that  before  the  notary  came  the 
Nebraska  Loan  A  Trust  Company,  by  W.  F. 
Bncbanan,  second  vice  president  personally 
known  to  the  notary  to  be  the  identical  person 
and  officer  who  executed  the  deed  and  acknowl- 
edged the  same  to  be  his  voluntary  act  and 
deed  and  the  voluntary  act  and  deed  of  the 
corporation.  Held,  that  sncb  recitals  consti- 
tuted sufficiebt  prima  facie  proof  in  an  action 
to  quiet  title  to  show  that  the  trust  company 
was  a  corporation  to  put  defendant  whose  plea 
was  title  in  himself,  to  bis  proof  of  title. 

[Ed.  Note.— For  other  cases,  see  Quletinc 
Title,  Cent  Dig.  H  8»-92;  Dec.  Dig.  {  4A.*} 

2.  QuisTiNe  Title  (|  44*)— Pleading  anb 

Proof. 

Where,  in  the  Code  action  to  quiet  tiHv, 
defendant  denies  the  allegations  of  the  com- 
plaint and  pleads  an  adverse  tax  title  void  ou 
its  face,  plaintiEF,  to  sustain  the  issues,  must 
produce  sufficient  oroof  only  to  show  posses- 
sion, or,  in  case  of  vacant  or  unoccupied  land, 
a  title  sufficient  on  Its  face  to  show  constnic- 
tive  possession,  after  which  the  burden  is  on 
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dcfentlant  to  prove  title,  as  Id  ejectment  or  in 
the  Code  actloQ  for  posseaBion  and  damages, 
and,  failing  this,  judgment  will  follow  for  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
Ue,  Cent  Dig.  »  89-92;  Dec.  Dig.  S  44.* J 

3.  COSPOBATIONS  (i  672*)— FOBBIGN  COBPO- 
RATIONS  —  NONCOMPLIAMCT  WITH  STATE 
SlATUTBB. 

Noncompliance  with  state  statutea  regalat- 
ing  foreisn  eorporatiohs,  when  auit  la  brought 
by  them  In  Colorado,  ia  matter  of  defense. 

[Ed.  Note^For  other  cases,  aee  Corpora- 
tions, Cent  Dig.  H  2915-2640;  Dec  iMg.  % 
672.*] 

Appeal  from  District  Court,  Washington 
County ;  H.  P.  Burke,  Judge. 

Action  by  Asher  B.  Wilson  against  F.  C. 
Longee  and  others.  Judgment  for  plalntllf, 
and  defendants  appeal.  Affirmed. 

B.  H.  Gllmore,  of  Denver,  for  appellants. 
Cbalkley  A.  Wilson  and  Asher  B.  Wilson, 
both  of  Akron,  for  appeUeO' 

MORGAN,  J.  Appeal  from  a  decree  in 
favor  of  the  plaintiff  and  setting  aside  a  tax 
deed  in  an  action  under  the  Code  to  qnlet 
title  to  one-half  of  a  quarter  section  of  va- 
cant and  unoccupied  land. 

[1]  The  contention  is  that,  as  the  plaintiff 
Introduced  a  deed  of  trust  (the  grantor  In 
which.  It  -was  stipulated,  was  the  patentee) 
and  the  trustee's  deed  following  the  same  as 
proof  of  title,  It  was  necessary  for  him  to 
prove  thaP  the  trtistee,  the  Nebraska  Loan  & 
lYust  Company,  was  a  corporation;  that  It 
was  authorized  to  hold  and  convey  the  title 
as  trustee;  and  also  that  It  had  compiled  with 
the  laws  of  this  state  necessary  to  enable  it 
to  do  80.  The  trustee's  deed,  In  addition  to 
the  suggestive  name  of  the  trustee,  and  the 
corporate  seal,  contained  a  statement  that 
"the  Nebraska  Loan  &  Trust  Company  has 
caused  this  Instrument  to  be  subscribed  by  its 
second  vice  president,  and  Its  corporate  seal 
to  be  attached;"  and  the  acknowledgment 
stated  that  before  the  notary  "came  the  Ne- 
braska Loan  &  Trust  Company,  by  W.  F. 
Bnchanan,  second  vice  president,  personally 
known  to  me  to  be  the  identical  person  and 
officer  who  executed  the  foregoing  deed  and 
he  acknowledged  the  execution  of  the  same 
to  be  his  voluntary  act  and  deed  and  the  vol- 
untary act  and  deed  of  said  corporation." 
This  was  soffldent  prima  fade  proof.  In  an 
action  to  quiet  title, ,  to  require  the  defend- 
ant, whose  plea  was  title  In  himself,  to  prove 
it  The  authorities  relied  upon  by  appellant 
are  upon  actions  in  ejectment,  or  trespass 
and  damages.  The  defendant  Introduced  a 
tax  deed,  void  on  Its  face,  to  sustain  his  tl* 
tie,  which  was  excluded,  but  afterwards  ad- 
mitted as  color  of  title. 

An  .examination  of  some  of  the  authorities 
as  to  the  order  and  the  nature  of  the  prool 
In  actions  to  quiet  title  under  the  Code  will 
determine  that  plalntUTs  proof  was  sufS- 


Pomerdy,  In  his  work  on  Code  Bonedles, 
says:  "In  this  position  the  possessor  of  tlie 
land,  without  waiting  for  any  proceedings, 
legal  or  equitable,  to  be  instituted  against 
him,  may  take  the  Inltlatlvet  and,  by  com- 
mendng  an  equitable  action,  may  compel  Ids 
adversaries  to  come  into  court,  assert  tbeir 
title,  and  hate  fbe  conttoTersy  pat  to  rest  in 
a  single  judgment.  It  la  plain,  tlienfine, 
that  this  statutory  salt  Is  the  ccmrem 
the  legal  action  of  ejectment"  Pom«niy's 
Code  Branedies  (4tb  Ed.)  |  266.  It  neeesBa- 
rlly  follows  that  It  Is  tbe  A^isadant  In  tbis 
case,  and. not  Oie  plaintiff,  who  miut  stand 
or  ta.U  upon  ble  own  tltlA.  ' 

In  WaU  T.  Magnes,  17  Oolo.  476,  480,  30 
Pac  0^  58,  the  comt,  quoting  Crcnn  BSiy  t. 
New  Mexico  A  A.  B.  Co.,  129  U.  &  291,  • 
Sup.  Ot  288,  82  Ii.  Bd.  688,  said:  "An  allega- 
tion that  the  defendant  dalms  an  adverse 
estate  or  interest  Is  Boffident,  witboot  fbr^ 
ther  defining  It,  to  put  him  to  a  disolafaner 
or  to  allegation  and  proof  of  Qie  estate  or 
Interest  which  he  clalma** 

In  the  case  of  lAmbert  v.  Shumway,  36 
Oolo.  860, 85  Paa  89.  In  an  action  to  quiet  title, 
wherein  the  defendant,  In  the  second  def^is^ 
pleaded  a  tax  deed,  the  court  said:  **nw 
second  defense  falling,  the  deidal  of  plaln- 
tUTs possession  In  the  first  dtf^ise  Is  not 
snfflcient  to  pnt  plaintiff  upmi  proof  tondilng 
the  same."  / 

In  the  case  of  Empire  Go.  v.  Bender,  49 
Colo.  622,  113  Fac.  494,  in  an  action  to  quiet 
title,  wbwein  the  defendant  pleaded  a  tax 
deed,  and  the  land  was  vacant  and  onoccu- 
pied,  the  court  found  the  tax  deed  void  <m  its 
face,  and  the  court  said:  'The  moment  de- 
fendant's alleged  adverse  title  failed,  as  it 
did  when  It  offered  In  support  of  it  a  tax 
deed  void  on  Its  face.  It  bad  no  further  in- 
terest In  the  cause,  and  could  raise  no  other 
Issue.  *  *  *  It  is  only  because  of  his  ad- 
verse Interest  that  a  defendant  la  permitted 
to  question  a  plalntUTs  rights  at  aU.** 

In  the  case  of  Fosta  v.  Clark,  21  Cola 
App.  192,  121  Pac.  130,  in  an  action  to  quiet 
title,  wherein  defendant  pleaded  four  void 
tax  ddeds,  this  court  said:  "Appellant's 
claim  of  title,  as  we  have  seen,  waa  based 
upon  tax  deeds,  which,  if  they  had  been  val- 
id, would  have  vested  in  him  a  title  para- 
mount and  adverse  to  the  title  claimed  by 
appellees  and  their  privies.  Hence,  tbe  va- 
lidity or  Invalidity  of  the  trust  deeds  would 
have  been  a  matter  of  no  Importance  to  ap- 
pellant had  his  tax  deeds  been  valid." 

In  the  case  of  Imnan  v.  White,  21  Ocda 
App.  427,  122  Pac  66,  In  an  action  to  quiet 
title,  wherein  the  defendant  claimed  under 
a  tax  deed  and  a  Judgment  and  objected  to 
plaintiff's  proof  of  title,  tbia  court  said: 
"This  could  have  In  no  way  availed  tbe  de- 
fendant, for  he  had  no  claim  npon  whldi  ti- 
tle to  himself  could  have  been  based,  and 
therefore  no  Inter^t  In  the  regularity  or 
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Talldlty  of  the  fondfNniie  ivoeeedlogs  under 
which  plftlnCUf  daimed.  The  Judcment  of 
foredoBure,  the  ^  sale,  and  the  aabseqoent 
deed  are  prima  fiicle  valid  and  regolar; 
therefore  the  defendant  has  no  such  Interest 
aa  JtutlfleB  the  court  In  qoesUonlng  the  reg- 
nlarftr  at  mudi  proceeding'*  Graft  t.  Her- 
rill,  14  N.  7. 459;  Wettster  t.  Kauts,  22  Ck>lo. 
App.  lU,  123  Pac.  140;  Ihnidre  Co^  t.  Lan- 
nlng,  53  Colo.  151, 124  Pac.  67% 

[2]  It  may  be  deduced  ficora  th«  fbregoing 
authorities  ttiat  In  the  Oode  action  to  qniet 
title,  if  the  defendant,  haa  denied  the  allega- 
tiona  of  tb%  complaint  and  pleaded  an  ad- 
Terae  tltle^  void  tm  Ite  face,  flie  plaintiff,  to 
sustain  the  Issues,  most  prodace  sufficient 
proof  only  to  dunr  possession,  or,  in  ease  of 
vacant  and  nnocenpied  land,  a,  title  sufficient 
on  the  face  ihmot  to  tdxmr  constructive  pos- 
sessim;  thneaftm  the  hurdM  is  upon  the 
defendant  to  prove  title  as  In  ejectment,  or 
In  the  Oode  action  for  poasesdon  and  dam- 
agea,  and,  fklllng  to  prove  a  valid  title,  Judg- 
mmt  would  follow  for  the  idaintlff,  aa  de- 
fendant would  be  In  no  position  to  attack 
the  proof. 

[1}  Furthermore,  the  reference  to  the  trus- 
tee aa  a  corporation  in  the  trusteed  deed  and 
acknowledgment  the  COTporate  seal  thereup- 
on, together  with  the  roUngs  In  the  fidlowlng 
cases  that  noncompliance  with  our  statute  Is 
a  matter  of-  def«ise  where  the  foreign  cor- 
poration sues  In  our  oourts.  dtsdoees  quite 
clearly  tbat  plaintiff's  proof  was  soffldenL 
Holmes  V.  ■Bank,  23  Oola  210,  47  Pac.  280; 
ia  a  H.  GO.  V.  Harrison,  48  Golo.  862,  96 
I^e.  177 ;  Hennan  Bros.  Go.  v.  Naslacos,  46 
Oola  206,  103  Pfl&  801.  All  other  aasign- 
moits  of  errw  have  been  resolved  against 
the  appellant  fonner  dedslons  of  this 
court  and  ct  the  Snpnme  Court  upon  identical 
conditions. 

The  judgment  ia  therefore  affirmed. 

Afflnned. 


(H  Colo.  App.  8S) 

BMPIBB  RANCH  &  CATFLEI  CO.  v.  VTUj- 
SON. 

(Court  of  Appeals  of  Colorado.    April  14, 
1913.) 

1.  QuiETiNQ  Tixii  (J  21*)— Statutobt  Ac- 
tion—Effect. 

In  aa  action  to  quiet  title  under  Mills' 
Ann.  Code,  f  255,  proTiding  Umt  an  action  may 
be  brought  by  a  person  In  possession  of  real 
property  against  any  person  who  daioui  an  es- 
tate therein  adverse  to  Urn  to  determine  such 
adverse  claim,  estate,  or  interest,  a  person  in 
poasesalon  of  real  property  may  compel  hia 
adTeraaties  to  come  into  court  and  assert  title 
thereto.  notwithBtanding  it  is  baaed  on  an  in- 
Btmment  roid  on  its  face. 

[Ed.  Note.— For  other  caaea,  see  Quieting  Ti- 
de, Gent  Dig.  {|  51-63;  Dec  Big.  <  21.*f 

2.  QuiKTino  TiTLs  (i  B2«)— Statdtobt  Ac- 
tion—Vacation or  INSTBUUENT. 

Where  a  statutory  action  to  quiet  title,  au- 
thorised by  Mills'  Ann.  Code,  |  25S,  is  brought 


to  set  aride  an  instrument  vcid  on  its  face,  It 
is  not  necessary  that  the  Judgment  should  set 
aside  the  instrument  or  remove  the  elond.  If 
any,  created  therebyi  hut  it  la  sufficient  if  it 
states  tbat  idaintiff's  title  Is  quieted  as  to  such 
instrument  without  further  recitals. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  H  99,  102,  106:  Dec.  iHg.  I 

est.*} 

3.  Taxation  (|  798*)— Tax  Deed— Vacation 
—Action. 

A  statutory  action  to  quiet  title,  authoriz- 
ed by  Mills'  Ann.  Code,  {  2S5,  may  be  main- 
tained to  aet  aaide  a  tax  deed  void  on  Ita  face. 

[Eid.  Note. — For  other  caaea,  aee  Taxation, 
Cent.  Dig.  SI  15d4, 1685;  Dec  Dig.  |  79e.«J 

4.  QciiTiNQ  TiTLi  (S  48*>--Natdbb  or  Ac- 
tion—CunAonai  OF  Beuet— Vacation  ov 
Demd. 

In  B  Btatntory  action  to  quiet  title,  au- 
thorized by  Mills*  Ann.  Code,  |  755,  the  cancel- 
lation of  an  instrument  or  the  setting  aside  of 
a  deed,  constituting  an  alleged  cloud  on  plain- 
tiflTa  title,  is  an  incident  to  the  relief  granted 
rather  than  the  primary  object  and  porpose 
of  the  action. 

[Bd.  Note—For  other  cases,  see  Quieting  Ti- 
de, Cent  Dig.  H  08.  00;  Dec.  Dig.  I  49.*] 

Appeal  from  District  Court,  Washington 
County ;  H.  P.  Burke,  Judge. 

Action  by  Asber  B.  Wilson  against  the 
Smplre  Ranch  ft  Cattle  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flimed. 

B.  H.  Gllmore,  of  Denver,  for  appellant 
CbalUey  A.  Wilson  and  Asher  B.  Wilson, 
both  Of  Akron,  for  appelleeb 


MORGAN,  J.  The  pleadings  and  the  facts 
involved  herein  are  Blmllar  to  those  in  the 
case  of  Lougee  et  al.  v.  Wilson  (Xo.  3,581) 
131  Pac.  777,  just  decided,  and  the  opinion 
In  that  case  determines  this  appeal.  How- 
ever, appellant  interposes  herein  one  conten- 
tion not  advanced  on  that  appeal — that  the 
plaintiff  ought  not  to  be  permitted  to  Invoke 
the  authority  of  a  court  of  canity  to  quiet 
his  title  as  to  a  deed  which  he  alleges  is  void 
on  Its  face. 

[1]  Oor  Code  provides  tbat:  "An  action 
may  be  brought  by  any  person  In  possesion, 
by  himself  or  his  tenant,  of  real  property, 
against  any  person  wbo  claims  an  estate 
therein  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim,  estate  or  in- 
terest" Section  256.  Mills'  Ann.  Code.  Un- 
der this  Code  provision,  a  plaintiff  may,  as 
Mr.  Pometoy  says,  "compel  his  adversaries 
to  come  Into  court  and  assert  their  title." 

[2]  If  a  defendant's  claim  so  asserted 
should  t>e  void  on  its  face,  the  Judgment  may 
quiet  plaintltTs  title  as  to  such  claim,  and  it 
la  not  necessary  that  the  judgment  should 
set  aside  the  Instroment  upon  which  the 
claim  is  based  or  remove  the  cloud,  if  any, 
created  thereby.  A  decree  In  such  an  action 
is  sufficient  If  it  states  that  the  plalntlTs 
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title  Is  Quieted  as  to  sntih  Imtnimait,  witb- 
oat  farther  recitals. 

[t]  This  coort  and  the  Sopreme  Gonrt,  how- 
ever, In  roan;  recently  adjudicated  cases; 
have  recognized  the  right  of  a  plaintiff,  un- 
der this  Code  provision,  to  set  aside  a  tax 
deed,  void  on  Its  face,  although  In  those 
cases  this  question  may  not  have  been  di- 
rectly considered.  Smplre  B.  &  C.  Co.  v. 
Ooldren.  51  Colo.  115,  U7  Pac.  1005;  Mun- 
son  V.  K^.  BS  Colo.  576,  127  Pac.  1026; 
Inman  t.  Whlfc^  21  Colo.  App.  427,  122  Pac. 
66;  Kit  Carson  Co.  v.  Rosenberry.  21  Colo. 
App.  438.  122  Pac  72;  Terry  v.  Gibson,  128 
Pac  1127.  All  of  the  authorities  relied  upon 
by  the  appellant  Involve  actions  In  equity  to 
remove  a  <doud  vhereln  It  became  tbe  duty 
of  the  plalntur  to  allege  In  his  complaint.  In 
many  Instances,  the  nature  and  kind  of  in- 
strumoit  that  constituted  the  cloud.  Those 
cases  are  not  directly  applicable  here,  not- 
withstanding It  has  been  held  that  our  Code 
action  to  quiet  tlUe  Is  but  a  recognition  of 
tbe  old  chancery  proceeding  of  a  similar  na- 
ture. Wall  V.  Magnes,  17  Colo.  476,  30  Pac. 
66.  It  has  never  been  held  that  the  plead- 
ings and  tbe  practice  under  tbe  suit  in  equity 
to  remove  a  cloud  are  tbe  same  as  In  this 
action. 

[4]  Under  this  Code  provision,  however, 
the  cancellation  of  an  Instrument  or  tbe  set- 
ting aside  of  a  deed  is  an  incident  to  tbe  re- 
lief granted  rather  than  tbe  primary  ob- 
ject and  purpose  of  tbe  action.  The  pur- 
pose of  the  action  Is  to  quiet  a  plaintiff's 
title  as  to  adverse  claims  made  by  certain 
persons  against  whom  the  action  Is  commenc- 
ed, to  require  them  to  come  Into  court  and 
plead  tbe  title  upon  which  their  claims  are 
based,  and  although  tbe  plaintiff,  in  a  repli- 
cation, alleges  that  such  claims  are  void  on 
the  face  thereof,  and  although  tbe  court  may 
conclude,  after  an  examination,  that  such 
allegation  Is  true,  such  fact  does  not  prevent 
the  plaintiff  from  obtaining  the  relief  sought, 
although  the  effect  is  to  set  aside  a  void 
deed,  as  the  very  object  of  the  action  Is  to 
have  the  validity  of  such  claims  determined. 

Appellant  says  Its  void  tax  deed  did  not 
vast  any  cloud  on  plaintiff's  title,  and  there- 
fore it  should  not  be  "dragged  into  a  court 
of  equity"  to  have  a  cloud  removed  that  is 
no  cloud.  This  might  be  true,  under  many 
authorities.  If  Its  claims  were  as  noiseless 
as  Its  title,  and  If  this  bad  been  a  direct 
suit  in  eqnlty  to  remove  such  a  cloudless 
cloud  as  defendant  would  have  Its  deed  con- 
sidered; but  this  action  is  the  Code  action 
to  quiet  tbe  title  as  to  defendant's  adverse 
claims,  and  to  render  them  as  void  and 
harmless  as  the  basis  thereof.  Therein  lies 
tlie  efficiency  of  this  Code  provision  and  the 
extent  of  the  remedy  provided.  This  rem- 
edy in  equity  has  been  greatly  extended  by 
statute.  Pomeroy's  Code  Remedies,  |  266. 

Judgment  affirmed. 


(u  Colo.  App.  sn 
LOUGEB  et  al.  T.  WILfiON. 

(Court  of  Appeals  of  ColoBado.   April  1^ 
1018.)  • 

QCIETIMO  TlIXE  (I  2ft*)-^ATim»T  AGTIOH 

—DETBifSEs— Laches. 

Since  a  statutory  actioh  to  quiet  title  pre- 
snppoBea  an  impregnable  position  on  plaintifi'i 
part,  and  it  ii  only  to  allay  tbe  clamor  of  ad- 
verse claimants  and  force  them  into  court  to 
assert  their  claims  and  have  them  determined 
and  piaintiETs  title  qnleted,  plaintiff's  right  to 
reliei  in  such  action  cannot  be  barred  by  Laches. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  I  63:  Dec:  Dig,  |  2».*] 

Appeal  from  District  Court,  Washingtoai 

County;  H.  P.  Bnrice,  Judge. 

Action  by  Asher  B.  Wilson  against  V.  C 
Lougee  and  others.   Judgment  for  plaintllf, 

and  defendants  appeaL  Affirmed. 

R.  H.  Gllmore,  of  Denver,  for  appellants. 
Cbalkley  A.  Wilson  and  Asher  B.  Wilson, 
both  of  Akron,  for  appellee. 

MORGAN,  J.  This  appeal  Is  from  a  Judg- 
ment for  plaintiff  in  an  action  to  quiet  title 
and  Is  fully  determined  by  tbe  opinions  In 
the  two  cases  Just  decided  (Lougee  et  al.  v. 
Wilson  [No.  3,6S1)  131  Pac.  777,  and  Etoplre 
Go.  T.  Wilson  [No.  3,5SS]  131  Pac  779).  How- 
ever, appellant  on  this  appeal  urges  with  ex- 
treme vigor  the  defense  of  laches  denied  by 
the  lower  court.  The  plaintiff  In  this  action 
must  be  In  possession,  or  have  sufficient  title 
to  give  constructive  possession;  there  Is  no 
statute  limiting  tbe  time  within  wlilch  the 
action  may  be  commenced;  the  very  nature 
of  the  remedy  presupposes  an  Impregnatde 
position;  It  Is  only  to  allay  the  clamor  of 
adverse  claimants,  force  them  into  court  to 
assert  their  claims  and  have  tli^  determin- 
ed, and  the  plaintiff's  title  quieted,  tbat  tbe 
remedy  is  provided.  Hia  d^ay,  therefore, 
can  only  be  measured  by  his  forbearance  as 
to  the  annoyance  of  adverse  daimanta  wbo 
"fear  their  fate  too  much"  to  b^ln  an  action 
themselves,  and,  it  the  doctrine  of  ladies 
is  applicable  in  such  action  at  all,  it  affects 
the  defendant  rather  than  the  plalntlfll  Cot- 
tea  T.  Emigb,  US  Colo.  184, 191,  26  Pac.  83.  10 
H  B.  A  125;  Nichols  T.  Mcintosh,  19  Colo. 
22,  28,  34  Pac.  278;  Terry  v.  Gibson,  128  Pac 
1127. 

Judgment  affirmed. 


(»  Colo.  App.  ss> 

B08BNBAUM  et  aL  v.  McEWEN. 

(Conrt  of  Appoala  of  Colorado.   April  14^  IMS.) 

1.  Appeal  and  EiBBOB  (IS  992, 1075*)— Rcoobd 
— Abstbact— Waiteb— Rdunqb  ok  Dnnm- 

BEB. 

Appellants'  failure  to  present  an  abstract 
of  the  record  of  the  proceedings  on  demurrer  to 
a  bill,  and  a  statement  in  the  abstract  that  the 
demurrer  was  not  set  forth  because  it  was  not 
urged,  deprived  them  of  their  right  to  a  hearing 
on  the  demurrer  in  the  Court  of  Appeals  on  tin 


•For  other  cam  see  Bam*  topic  and  MCtion  NUMBER  in  Dec.  Dig.  A  Am.  Die.  Key-Mo.  S«rlM  ft  R^'r  lnd«x» 


Digitized  by 


Google 


Cola) 


BOSENBAUM  t.  UoEWElf 


T81 


sround  that  the  blU  was  ambignoiiB  and  uncer- 
tain. 

[Ed.  Note.— For  other  caaes.  aw  Appeal  and 
Error,  Cent.  Dig.  M  2618,  2619,  2820,  8126, 
■ms;  Uec.  Dig.  H  107Ik*J 
2.  AccocwT  Stated  (|  5*>— Kequisitm. 

The  general  requirements  of  an  accoont 
stated  are  that  there  be  a  mutual  examination 
of  the  daims  of  each  other  by  the  parties ;  that 
there  be  a  mutual  agreement  betveen  them  as  to 
the  correctness  of  the  allowance  and  disallow- 
ance of  the  respective  claims  and  of  the  bal- 
ance as  struck,  ao  that.  If  it  appeara  that  either 
of  the  parties  did  not  understand  that  there 
had  been  a  final  adjustment  of  the  respective 
demands  between  them,  the  courts  will  not  en- 
force tbe  account  as  an  account  stated. 

IBd.  Note.— For  other  cases,  see  Account 
Stated,  Cent  Dig.  S|  lt^-29;  Dec.  Dig.  f  5.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  US-98:  ToL  8,  p.  7S01.] 

&  Accotrira  Stated  ({  8*)— GoNCLtrsivENBSB— 

IlCFKACHUENT. 

An  account  stated  is  only  prima  facie  evi- 
dence of  its  own  correctness,  and  may  be  im- 
peached in  an  original  proceeding  in  equity, 
or  may  be  overthrown  when  put  forward  as  a 
defense  in  the  same  action. 

[Kd.  Note.— For  other  cases,  see  Account 
SUted,  Cent  Dig.  ||  &U-50;  Dec  Dig.  I  &*] 
4.  Account  Staiu)  (|  IS*)— lupucsaBnT— 

FUCADINO. 

Where,  In  an  action  for  partnership  ac- 
counting, defendants  pleaded  an  account  stated, 
tbe  validity  of  which  plalntilEf  dp-nied  in  a  repli* 
cation,  the  pleading  was  sufficient  to  justify 
proof  that  tbere  was  no  mutual  statement  of 
account  between  the  parties. 

[Dd.  Note.— For  other  cases,  see  Account 
Stated.  Cent.  Dig.  H  85-W>;  Dec.  Dig.  S  18.* J 

Ai>peal  from  District  Coort,  Larimer  Coun- 
ty; Harry  P.  Gamble,  Judge. 

Action  by  Jatoes  McBwen  against  H.  Ro- 
senbaum  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeaL  Affirmed. 

T.  3.  Leftwlcb,  of  Ft  OoUlna,  for  appel- 
lants. Rhodes  ft  Temple,  of  Fb  OolUni,  for 
appellee. 

BELl^  J.  TbB  complaint  avers,  among 
many  otiier  things,  that  on  August  10,  1906, 
the  plaintiff  and  defendants  associated  them- 
selves for  the  purpose  of  buying,  selling, 
feeding,  and  disposing  of  cattle,  each  of  the 
parties  sharing  equally  In  the  expenses  and 
profits;  that,  In  pursuance  of  this  agree- 
ment, $29,056.02  worth  of  cattle  were  pur- 
diased;  that  the  plaintiff  contributed  from 
bis  own  fonds  for  sold  purdiase  92,125.07, 
and  that  the  balance  of  sold  purchase  price 
was  paid  from  the  proceeds  of  certain  Joint 
notes  executed  by  each  and  all  of  the  parties 
to  this  action;  that  the  expense  of  feeding, 
handling,  and  disposing  of  said  cattle  was 
$11,920.83,  all  of  which  was  paid  In  cash 
by  the  plaintiff,  and  that  both  of  the  above 
specified  sums  were  paid  from  his  own  pri- 
vate'resources ;  that  said  cattle  were  sold 
for  $48,683.28,  resulting  In  a  net  profit  Of 
$7,706.43.  and  that  all  tbe  returns  that  plain- 
tiff has  received  from  said  firm  or  the 
defendants  Is  $5315-80;   that  there  is  ow- 


ing to  the  plaintiff  from  the  defendants  thf 
sum  of  $11,298.91,  which  they  have  refused 
and  neglected  to  pay,  though  often  request- 
ed so  to  do.  Hie  plaintiff  demands  judg- 
ment for  $11,208.91  or  such  other  sum  as 
the  court  may  find  on  final  accounting  to 
be  due  from  the  defendants,  and  prays  that 
the  defendants  be  required  to  answer,  under 
oath,  setting  forth  any  other,  further,  or 
dlCFerent  accounts  which  they  may  have  re- 
lating to  the  said  business,  for  Interest,  cost, 
and  general  relief.  The  defendants  demur- 
red to  the  complaint  because,  they  allege  it 
did  not  state  &cts  sufficient  to  constitute 
a  cause  of  action,  and  because  amblgnons, 
unintelligible,  and  uncertain,  stating  divers 
alleged  ambigoltles,  etc. 

The  court  overruled  the  demurrer,  and  the 
defendants  filed  a  Joint  answer  and  cross- 
complaint  denying  most  of  the  allegations  In 
the  complaint,  and  alleged  that  on  August 
1,  1907,  all  tbe  parties  hereto  met  and  settled 
all  of  their  unfinished  partnership  business, 
except  26  head  of  unsold  cattle,  and  then 
and  there  stated  all  of  their  accounts  up  to 
August  1,  1907.  excluding  said  26  head  of 
unsold  cattle,  and  then  and  there  found  that 
tbe  defendants  owed  the  plaintiff  the  sum  of 
$1^175.00,  which  they  then  and  there  paid 
in  full  settlement,  relinquishment,  accord, 
satisfaction,  and  discharge  of  any  and  all 
claims  owned,  held,  or  asserted  by  the  plain- 
tiff against  defendants  or  against  said  as^ 
sodatlon,  and  that  the  plaintiff  then  and 
there  executed  and  delivered  to  defendants 
his  sold  relinquishment  or  release  in  writing 
therefbr.  And  that  thereafter,  on  or  about 
the  lit  day  of  September,  1007,  the  plalnUff 
and  dettadanta  altered  Into  a  subseQueut 
settlement  at  the  affairs  of  oBid  assodatlDn, 
Including  said  26  hc»d  of  unsold  cattl^  flxt> 
ures  and  appliances  upon  their  feeding  lota, 
and  thcai  and  there  mutually  stated,  between 
themselves,  on  account  cf  oil  matt^  aoeru- 
Ing  BubsequHit  to  the  date  of  the  earlier 
settlement,  and  as  a  restdt  of  aald  mutual 
atatemmtfl  of  accounts  of  aald  aasocdatlon 
and  of  the  mutual  accounts  of  the  member^ 
thereof,  and  after  deducting  all  credits  due 
to  the  said  plabitlff,  It  waa  then  and  there 
ascertained  and  agreed  that  there  was  due 
from  the  plaintiff  to  defendants  tlie  sum  of 
$236,  which  the  plaintiff  then  and  there 
agreed  to  pay,  but  hlled  so  to  do,  and  tbe 
defendanta  pray  Judgment  against  tin  plain- 
tiff in  the  cross-complaint  for  the  sum  of 
$236. 

Tbe  plaintiff  filed  a  replication  denying 
all  accounts  stated,  final  settl^ents  In  part 
or  whole,  all  acquittances,  whether  In  writing 
or  verbal,  and  other  new  matter  In  tbe  an- 
swer and  cross-complaint,  and  alleges  that, 
If  defendants  have  any  such  release  or  dis- 
charge in  writing  purporting  to  be  a  settle- 
ment, the  same  has  been  obtained  fraudu- 
lently, is  without  consideration,  and  Is  not 
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the  act  of  the  plaintiff.  The  parties  by 
conseDt  Joined  the  court  In  the  appointment 
of  Wlnton  M.  Ault,  Esq.,  an  attorney  of  the 
Larlm»  county  bar,  as  referee  to  take  the 
testimony,  make  findings  of  fact  and  con- 
clusions of  law,  and  leconunend  to  the  court 
a  proper  Judgment 

The  referee  took  the  evidence  In  full  on 
all  material  Issues  raised  by  the  pleadings 
and  reported  specific  findings  of  fact  and 
conclusions  of  law  and  recommended  a  Jndg- 
m^t  in  favor  of  the  plaintiff  and  against 
the  defendants  for  the  sum  of  $1,642.16. 
The  conrt  approved  the  findings  and  render- 
ed Judgment  thereon  for  the  amount  recom- 
mended by  the  referee,  from  which  findings 
and  Judgment  the  defendants  appealed. 

The  appellants  have  materially  limited  the 
scope  of  our  consideration  In  reviewing  this 
record  by  abandoning  many  of  their  former 
positions.  At  folios  68,  69  the  abstract  reads 
as  follows:  "Demurrer  filed  In  district  court, 
Larimer  county,  April  7th,  1906.  (Note.— As 
demurrer  is  not  vrgei,  it  Is  not  set  forth  in 
the  abstract)" 

[11  As  we  understand,  the  appellants'  fail- 
ure to  present  an  abstract  of  the  record  of 
the  proceedings  on  the  demurrer  and  their 
express  waiver  set  forth  in  the  at>stract  de- 
prive the  appellants  of  the  right  to  a  hear- 
ing on  the  dnnurrer  in  this  court  for  am- 
biguity, uncertainty,  etc.  Roberts  et  al.  v. 
Handasyde,  21  Colo.  App.  4B0, 122  Pac.  60. 

Appellants*  coansel,  at  page  7  of  brief,  as- 
serts "the  principal  pdnts  dlacnssed  In  this 
brltf  are  that  the  complaint  falls  to  state  a 
cause  of  action,"  and  then  proceeds  to  point 
ont  four  alleged  material  omissions  from  the 
complaint,  viz.:  That  the  complaint  falls 
to  state  whether  an  acconntlDg  had  been  tak- 
en or  attempted  b^ore  suit  brought;  that 
there  were  no  charges  of  fraud  In  any  of 
the  prior  dealings  of  the  parties,  nor  does 
complaint  seek  to  Invalidate  any  act  by  rea- 
son of  fraud;  that  complaint  does  not  show 
whether  a  dissolution  had  taken  place ;  or 
whether  there  was  any  firm  indebtedness,  If 
we  should  feel  disposed  to  consider  the  de- 
murrer or  the  Bufflciency  of  the  complaint 
notwithstanding  the  waivers  above  set  forth, 
then  we  should  feel  compelled  to  hold  that 
the  all^atlons  in  the  answer  and  cross-com- 
plaint supplied  the  material  omissions  in 
the  complaint  Thalheimer  v.  Crow  et  al., 
13  Colo.  397,  400,  22  Pac.  779  ;  Barth  v. 
Deuel,  11  Colo.  494,  19  Pac.  471;  Horner  v. 
Bramwell,  23  Colo.  238,  243.  47  Pac.  462; 
McConathy  v.  Deck,  34  Colo.  232,  82  Pac.  702. 

Counsel  for  appellants  states  at^  page  7  of 
brief  that:  "Appellants  will  not  in  this  court 
discuss  the  amount  of  the  award  or  Judg- 
ment or  the  method  adopted  by  the  referee 
in  reaching  it  In  so  far  as  the  Judgment  Is 
Itself  concerned,  only  such  errors,  will  be  re- 
lied on  as  would,  In  the  Judgment  of  the  ap- 
pellants, vitiate  any  Judgment  at  all  whatever 
Its  amount."  After  disposing  of  the  suffl- 
viaaxj  at  the  oomiOaint,  aiQ>ellantB  claim 


I  that  there  were  complete  accountings  and 
settlement  of  the  firm  business  alleged  In  the 
answer  .and  established  by  the  overwhelndng 
weight  of  the  evidence,  and  that  "the  far- 
ther findings  and  determination,  in  effect  at 
least  that  the  Bettlement  waa  tainted  with 
fraud  Is  supported  by  nether  pleadings  nor 
proof;  that  a  solemn  settlement,  evidenced 
in  vrriting,  signed  by  the  parties  affected, 
cannot  be  attacked  or  invalidated  without 
proper  pleadings,  and  by  proof  of  a  dbarac- 
ter  that  arises  above  mere  eonjectnre  and  In- 
ference." 

We  uuderstand  that  the  trial  court  did  not 
question  the  efficiency  of  the  pleadings  set- 
ting up  the  stated  acconnts,  aoqulCtancee,  ac- 
cord and  satisfaction,  or  releases;  but  the 
referee  finds  in  No.  24  "that  there  was  never 
had,  by  and  between  the  parties  to  this  ac- 
tion, any  mutual  settlement  of  accounts  of 
this  copartnership."  The  referee  further 
states,  In  the  latter  part  of  No.  24,  regarding 
Exhibits  D,  E,  and  F,  which  purport  to  be 
written  acknowledgments  of  plaintiff  of  set- 
tlem^ts  as  charged  in  the  answw:  **I  ex- 
amined the  Instrumrats  and  am  convinced 
that  the  signatures  are  those  of  the  plaintiff, 
and  I  therefore  consider  them  as  competent 
evidence.  I  do  not,  bowevef,  consider  them 
as  conclusive  evidence  of  a  settlement  be- 
tween the  parties.  After  carefully  weighing 
the  evidence,  I  have  come  to  the  conclusion 
that  there  was  no  mutnal  settlement  be- 
tween the  parties  hereto  for  a  number  of 
reasons,  a  few  of  which  are  as  follows:  That 
the  plaintiff  la  79  years  old,  uneducated,  and 
Incapable  of  entering  into  a  settlouent  of  ac- 
counts of  the  magnitude  of  this  enterprise. 
Again,  a  large  part  of  the  papers,  each  as 
the  notes,  expense  drafts  drawn  by  the  de- 
fendants, vouchers,  etc.,  were  not  present  a( 
the  alleged  settlement  Abont  all  the  papers 
present  were  the  checks  and  some  papers  of 
the  plaintiff  and  a  few  sale  bills  and  a  state- 
ment from  the  McKee  books  written  In  He- 
brew, furnished  by  the  defendants.  Having 
seen  the  plaintiff  on  the  stand,  I  do  not  be- 
lieve he  understood  the  nature  of  the  in- 
struments be  signed."  The  record  strongly 
supports  the  conclusions  of  the  referee,  and 
we  must  be  governed  by  his  findings.  John- 
son V.  Johnson,  18  Colo.  App.  493,  72  Pac. 
604 ;  Perdew  v.  Creditors,  etc.,  11  Colo.  App. 
157-159,  52  Pac.  747;  United  Water  W^orts 
Oo.  V.  Farmers'  Loan  &  Trust  Co.,  U  Colo. 
App.  225,  230,  53  Pac.  511 ;  X.  T,  Irrigating 
Ditch  Co.  V.  Buffalo  Creek  Irrigating  Co- 
9  Colo.  App.  438-441,  49  Pac.  264;  U  P.  C 
M.  Co.  V.  L.  C.  C.  M.  Cto.,  11  Colo.  223,  225- 
229,  17  Pac.  760,  7  Am.  St  Rep.  226. 

[2]  The  general  requirements  of  an  ac^ 
count  stated  are,  first  that  there  be  a  mvtnal 
examination  of  the  claims  of  each  other  by 
the  parties ;  second,  that  there  be  a  mntoal 
agreement  between  them  as  to  the  correct- 
ness of  the  allowance  and  disallowance  ot 
the  respective  claims,  and  of  the  balance  as 
it  Is  atmck.  If  the  evidence  shows,  bovever. 
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Uuit  dth«r  of  tike  xnirflea  did  nM  under- 
stand that  there  bad  beeo  a  final  adjustment 
of  their  reaiteetlTe  demands  between  them, 
the  courts  are  not  to  decree  an  adjustment 
between  tbem  contrary  to  their  own  under* 
standfnc  In  the  matter.  Otark  t.  Marbonrg, 
38  Kan.  471,  a  Pac.  M5-6S1;  Lockwood  t. 
Thome,  18  N.  Y.  285. 

[S]  ThU  court  In  a  r.  &  I,  Ga  t.  Ohappell. 
12  Ctoto.  App.  88S,  302,  06  Fac.  906,  «09.  said] 
**We  think  counsel  attach  undue  solemnity 
to  an  account  stated.  It  Is  only  jHrlma  tede 
evidence  of  Ita  own  correctneas,  and  while  a 
party  nwy,  If  he  flnds  It  oppresslre,  institute 
an  original  proceeding  in  eqaUy  to  be  re- 
llered  from  It,  yet  when  it  Is  interposed  as 
a  defense  to  an  action,  eltiier  at  law  or  in 
equity,  it  may  be  diluted  and  overthrown 
in  the  same  suit  •  *  •  Wberevar  it  is 
thrust  forward,  in  wbaterer  form  of  action 
it  Is  pleaded,  it  may  be  impeached." 

[4]  The  eettlements  were  set  up  as  new 
.matter  In  the  seRmd,  third,  and  fourth  fur- 
ther defenses  of  the  appellanta,  and  denied 
In  replication  of  appdlee.  This  court  agrees 
with  the  referee  and  trial  court  that  no  mutu- 
al settlement  of  the  accounts  of  the  partner- 
ship transactions  was  proven.  The  referee 
expressed  himself  as  Impressed  with  the 
idea  that  the  appellee  was  entitled  to  even 
more  credits  than  he  gave  him,  but  says  that 
the  appellee  could  not  poslttvely  distinguish 
his  partnership  checks  from  his  private 
checks,  and  therefore  some  of  the  checks 
which  he  believed  were  partnership  checks, 
or  given  for  partnership  purposes,  were  ex- 
cluded, and  that  a  credit  of  94,000  was  given 
to  the  appellants  for  which  they  could  not 
account  other  than  by  their  own  statements 
that  this  amonnt  was  expended  for  the  co- 
partnership. 

Under  the  report  and  findings  of  the  ref- 
eree,  Judgment  of  the  court,  and  the  record 
before  us,  we  cannot  say  that  substantial 
justice  has  been  done  to  the  appellee;  but,  as 
he  did  not  file  cross-errors,  we  cannot  In- 
crease the  judgment 

We  do  not  find  that  any  injustice  has  been 
done  to  the  appellants,  and  therefore  the 
judgment  shonld  be  and  Is  hereby  alBrmad. 


(U  Colo.  App.  IM)  - 

GBAND  LODGE  A.  O.  U.  W.  OF  GOLO- 
RADO  V.  TAYZX>B. 
(Court  of  Appeals  of  Colorado.   April  14, 

L  Affhal  utd  Buob  (I  UW7*)-Itaw  or 
THE  Cabb. 

The  opinion  of  the  Sapreme  Court  on  a 
former  appeal  wai  tiiereafter  the  law  of  the 
case  ae  to  all  qaeitioDa  passed  upon  by  It. 

[Bid.  Note. — For  other  raaes,  see  Appeal  and 
Error.  CeoL  Vig.  if  435S-4368,  4427;  Dec 
Dig.  i  1097.*] 

2.  EviDBJ!fCK  (I  211*)  —  AousaiONB  — Testi- 

MONT  or  FOBHEB  TBIAL. 

On  the  eecood  trial  of  an  action  on  a 
benefit  irnnrance  certifieate  defended  on  the 


ground  Oat  Uie  member  had  been  saipettcled 
for  nonpayment  of  an  assessment,  where  plain- 
tiff attempted  to  show  that  the  ssseaement  waa 
paid  before  it  became  overdue,  defendant  should 
nave  been  permitted  to  introduce  testimony 
glveti  fay  one  of  the  b«ieficiaries  oo  the  oris- 
mal  tnal  that  the  asaeasmeot  wa«  not  pud 
until  after  the  member's  death,  although  she 
did  not  testify  ai  a  witness  oo  the  second  trial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  H  788-744;  Dsa  0ig,  |  2U.*] 
8.  EviDsifOB  (I  262*)— AmoaaiBiuTr— Ao- 

MZSSIONS. 

Bev.  St  1908.  i  T294.  permitting  a  party 
to  call  an  opposing  party  for  cross-examina- 
tion without  being  coneloded  thereby,  does  not 
prevent  proof  of  admissions  by  such  an  oppos- 
ing party  without  callisg  him  for  cross-exam- 
inaboo. 

[Ed.  Note.— For  other  cases,  see  Bvidencej 
Cent  Dig.  H  lOlfr-1021;  I»ea  Dig.  |  202.*] 

4.  inamuHCB  ({  698*)— ^unrax.  Bciram  In- 
suaanoK— LawB  or  tbb  OaDca—FoBoa. 
The  rules  and  regulations  of  benefit  insur- 
ance societies,  providing  such  discipline  as  will 
enable  tlwm  to  promptiy  collect  their  dues 
and  meet  their  obugations,  will  be  enforced  by 
the  courts. 

[Ed.  Note.— For  other  cases,  see  Insttraneei 
Cent  Dig.  i  1883;  Dec  Dig.  f  698.*] 

Aj«wal  from  Dlsbrtct  Oourt,  PltUn  Gountj; 
John.T.  Shumate,  Judge. 

Action  by  Uriah  Taylw,  as  guardian  of 
May  McDonald  and  other%  minor  fakirs  of 
William  H.  McDonald,  deceased,  against  the 
Qraud  Lodge  «C  Uw  Andent  Order  of  United 
Workman  of  tb»  Stata  of  Colorado.  Judg- 
ment for  phdntlff,  and  defendant  appeals. 
Beversed. 

See,  alsoi,  44  Oolo.  378,  99  Fac.  570. 

S.  S.  Abbott,  of  Denver,  for  appellant  Ly* 
maa  H.  Bays,  of  WUlcoz,  for  appellea 

BEIil^  J.  This  suit  was  brought  in  the 
district  •  court  of  Pitkin  country  Colo.,  by 
Uriah  Taylor,  aa  guardian  of  May,  Helen. 
William,  and  Bryan  McDonald,  minors,  bsin 
of  William  H.  McDonald,  deceased,  against 
the  Qrand  Lodge  of  the  Ancient  Order  of 
United  Workmen  of  the  State  of  Colorado 
on  a  certificate  of  insurance  to  recover  the 
sum  of  $2.0S0,  with  Interest  at  the  rate  of 
8  per  cent  per  annum. 

The  controlling  isue  in  the  case  Is  wheth- 
er the  deceased.  WllUam  H.  McDonald,  or 
any  one  for  hiiu,  paid  the  assessment  due  la 
February,  19M.  before  the  death  of  the  In- 
sured, which  took  place  about  March  13. 
1904.  William  H.  McDonald,  deceased,  held 
bis  certificate  on  condition  that  be  should 
"pay  assessments  made  upon  him  for  the 
beneficiary  or  guaranty  fund  or  lodge  dues 
to  the  financier  of  the  lodge  of  which  he 
was  a  member  on  or  before  the  last  day  of 
the  month.  In  which  said  assessment  or  lodge 
dues  are  levied  (or)  shall  forfeit  all  bis  rights 
as  such  member,  ahall  stand  suspended  from 
all  rights,  l)enefltB  and  privileges  of  the  or- 
der from  and  after  that  date,  and  shall  not 
be  reinstated  except  as  hereinafter  provided." 
The  power  is  taken  away  by  the  constitution 


•For  euer  easei  tee'  aamc  topic  sad  ssctloa  M  UMBKa  la  Oso.  Dig.  a  Am.  Dig.  Xey-Ms.  Sarlas  A  Xap'r  Isdeses 
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of  the  order  from  any  grand  lodge  officer, 
snbordinate  lodge,  or  any  other  officer  to 
waive  any  provision  whatever  of  the  consti- 
tution of  the  lodge. 

Under  the  constitution  and  general  laws 
of  the  order,  any  suspended  member,  who 
has  forfeited  all  of  his  rights  by  reason  of 
the  nonpayment  of  bis  assessments  for  the 
beneficiary  or  gnarant?  funds  or  lodge  dues, 
may  be  reinstated,  if  he  be  living,  at  any 
time  within  three  months  from  the  date  of 
audi  suspension  by  paying  all  assessments  and 
lodge  dues  that  have  been  levied  during  the 
time  of  the  suspension,  including  the  pending 
assessments  and  dues  at  the  time  of  the  bub- 
pension,  and  upon  fumiBblng  a  certificate  of 
good  health  at  the  time  the  assessments  are 
paid  in  the  manner  and  upon  the  blank  pre- 
scribed by  the  order,  by  a  majority  Tote  of 
the  lodge. 

It  Is  charged  and  proven  that  there  was  an 
asseasmait  called  fbr  an  the  Ist  day  of  FelH 
ruary,  1901,  aa  provided  for  in  the  laws  of 
the  or<ter;  and  It  1b  charged  by  the  appel- 
lant that  the  said  William  H.  McDonald  did 
not  pay  the  same  on  or  before  the  last  day 
ot  the  said  calendar  month,  to  wit,  the  last 
day  of  F^mary,  1904,  and,  by  reason  of  the 
nwpayment  thereof,  tba  said  McDonald  be- 
came suspended  from  the  order,  and  lost  and 
forfeited  all  his  rights,  and  that  tiie  said 
beneficiary  certificate  became  suspmded ;  and 
that  tha  said  McDonald  was  never  hn  bis 
lifetime  reinstated  In  said  order,  and  could 
not;  under  the  laws  of  said  order,  be  rein- 
stated after  Us  death.  The  appellee  avers 
In  his  r^Ilcatlon  that  the  appellant  Is  es- 
topped to  [dead  the  eonstitntl(m  and  laws  of 
the  order  or  of  the  state  because  he  fdleges 
that  tile  order  has,  by  custom  and*  conduct 
la  dealing  with  the  deceased  and  other  mem- 
bers of  the  order,  waived  and  condoned  the 
payment  of  all  dues,  asseesmMita,  and  reqnlre- 
tneats  eC  the  technical  regulations  of  the  or- 
der, and  pleads  payment  on  the  26th  day  of 
February,  1004,  of  the  $3.50  assessment  then 
due  Thfs  case  was  before  the  Supreme 
Court  on  substantially  the  same  pleadings 
and  the  same  evidence  as  are  before  ns  in 
this  hearing,  and  was  decided  at  the  Sep- 
tember term,  1008.  and  Is  reported  In  44 
Colo.  373,  378,  99  Pac.  670. 

[1]  The  opinions  of  the  Supreme  Court  on 
a  former  appeal  of  the  case  become  there- 
after the  law  of  the  case  as  to  all  questions 
passed  upon  by  it.  First  National  Bank  of 
Ouray  v.  Shark,  City  Treasurer,  68  Colo. 
446,  128  Pac.  5&-60. 

When  this  case  was  before  the  Supreme 
Court  It  held  that :  "No  officer  or  member  of 
the  supreme  or  of  the  subordinate  or  In- 
ferior lodge  had  the  power  to  waive  per- 
formance of  any  duty  imposed  upon  or  re- 
quired by  any  lodge  officer  or  m«nber  by 
any  of  the  laws,  rules,  or  regulations  ot  the 
supreme  lodge."  Grand  Lodge  of  the  And^t 
Order  of  United  Workmoi  t.  l^lor,  44  Cplo. 


376,  99  Pac.  072.  The  Supreme  Court  far- 
ther held  that :  "The  uncontradicted  evldenc* 
is  that  MdDonald,  the  Insured,  died  not  later 
than  the  13th  day  of  Mardi,  1901.  The  as- 
sessment upon  him  and  other  members  for 
the  next  preceding  month  of  February  had 
been  levied,  dnd  the  assessment  was  not  paid 
before  the  last  day  of  that  month,  or  at  all, 
and  was  not  tendered  by  any  one  to  the  finan- 
cier until  the  14th  of  the  foUowii^  month  of 
March,  the  day  after  the  death  tbe  in- 
sured. Mugfur  was  then  tbe  financier  <tf  the 
lodge.  Its  members.  It  appears,  were  mostly 
worklngmen,  and  to  accommodate  them  Ung- 
fur  permitted  payments  of  monthly  assess- 
ments to  be  made  to  his  wife  at  their  home 
and  authorized  her  to  sign  recelpta  for  such 
payments  in  his  name.  The  evidence  is  clear 
that  no  one  but  Mugfur  and  his  wife  had 
any  authority  to  receive  payment  of  assess- 
m&atB.  Both  of  them  swore  poaltlTely  that 
Dither  AteDonald  nor  any  one  for  bim  paid 
or  ottered  to  pay  McDonald's  February  as- 
B^ment  during  that  month.  The  day  Btter 
lUcDonalA'a  death,  one  of  his  children  tend- 
ered to  Mugfur  the  February  assessment,  but 
was  informed  at  the  time  by  him  that  It 
was  too  late  and  that  he  could  not  xeoetpt 
for  the  same;  Being  further  importuned  to 
accept  thla  money  and  tender  it  to  Qie  sub- 
ordinate lodge  to  see  if  It  would  be  accepted 
by  tlie  order,  Mugfur  took  the  money  from 
tbe  insured's  daughter  and  told  her  that, 
while  he  could  not  receipt  for  the  same,  he 
would  present  the  matter  tiTthe  lodge  to  see 
if  any  relief  could  be  given.  Subaequ^tly 
be  presented  his  request  to  the  lodge  and 
was  informed  that  under  the  rules  and  regu- 
lations the  money  could  not  be  accepted  and 
was  ordered  to  return  the  money.  Mugfur 
tendered  the  money  back  to  the  insured's 
daughter,  and  she  refused  to  accept  IL  The 
only  testimony  that  might  be  claimed  as  tend- 
ing to  contradict  this  testimony  was  the  state- 
ment of  Mugfur  himself  on  cross-examinatioa 
that  some  of  the  members  of  the  order,  hot 
not  McDonald,  had  left  money  for  their  as- 
sessments with  a  local  merchant,  which  aft- 
erwards was  tendered  to  the  financier  and 
receipts  therefor  given,  and  that  assessments, 
but  not  McDonald's,  had  sometimes  been  re- 
ceived after  the  last  day  of  the  particular 
month  for  which  they  were  levied ;  hut  in  no 
case  la  there  any  evidence  that  money  Iiad 
been  tendered  by  or  accepted  from,  bene- 
ficiaries of  an  insured  after  his  death.  We 
think  this  evidence  shows  that  McDonald's 
assessment  for  the  month  of  February  was 
not  paid  during  that  month,  and  that  pay- 
ment of  the  same  was  not  tendered  until  aft- 
er his  death.  This,  under  the  plain  and  un- 
ambiguous language  of  the  rules  and  regu- 
lations of  the  order,  operated  as  a  suspen- 
sion, and  thereby  the  insured  forfeited  all 
rights  to  participate  in  the  beneficiary  fund-" 
44  Colo.  371,  378,  99  Pac.  572,  supra.  This 
effectually  disposes  of  tbe  cliUm  ot  wmlw 
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or  ratoppel  of  the  subordinate  lodge  or  the 
snpreme  lodge  as  far  as  the  evldoace  was 
concerned  when  before  the  Sapreme  Court 
We  think  that  there  Is  no  material  change 
In  the  weight  ot  the  evidence  now  from  what 
it  was  wh^  before  the  Supreme  Oonrt 

On  the  first  trial  the  plalntUt  tried  the 
case  upon  the  theory  that  the  money  to  pay 
the  F^brmry  assessment  was  left  with  Hay 
MtjDonald  in  due  time  and  that  she,  for 
■ome  eanae^  failed  to  pay  the  same;  and  on 
the  further  assnmptlcai  that  the  flaanclw  of 
the  lodge  had  been  accustomed  to  rective 
the  money  after  the  snspensloit,  and  there- 
fore It  was  estopped  from  claiming  a  for- 
feltnre.  The  Supreme  Court,  when  this  case 
was  before  It,  codcIusIt^  settled  that  ques- 
tion. After  dlseuBtdng  the  contention  of  the 
appeliee  that  the  financier  had  at  some  times 
reodTed  asaeasments  after  the  last  day  of 
the  particular  month  for  which  they  were 
leried.  the  court  fwdbly  said:  "But  in  no 
ease  is  there  any  evidence  that  money  had 
been  tendwed  by,  or  accepted  from,  bene- 
fldarlce  of  an  Insured  after  bis  deaOi.  We 
think  this  enOance  shows  that  MeI>onald*s 
assessment  for  the  month  of  February  was 
not  paid  during  that  month  and  that  pay- 
ment at  the  same  was  not  tendered  nnUl  aft- 
er his  death,  and  thereby  the  Insured  lost  all 
right  to  participate  In  the  benefldaty  fund." 

[S]  We  have  closely  compared  the  evidence 
consUwed  1^  the  Supreme  Court  when  the 
case  was  before  it  and  the  erldmce  present- 
ed to  us  here,  and  there  is  no  substantial  dlf- 
toaice,  ezcq^t  that  the  trial  court  in  the 
MCond  trial  excluded,  wrongfully  we  think, 
the  admissions  of  May  McDonald,  one  of  the 
seneflciarles,  In  her  testimony  in  the  orig- 
inal trial  to  Ihe  effect  that  her  fiither  gave 
her  the  money  to  pay  the  February  assess- 
mmt  and  told  ber  to  pay  It  If  he  did  not, 
and  that  she  kept  the  money  until  after  the 
death  of  her  father  and  then  tendered  It 
to  Qke  flnancler  of  the  lodge;  that  she  knew 
that  luer  father  ms  dead  at  the  time  and 
knew  that  he  had  not  paid  the  assessment. 

On  the  first  trial  In  the  district  court,  the 
chief  purpose  seemed  to  be  to  establish  a 
custom  to  take  ntouey  after  the  suspension 
for  failure  to  pay.  The  Supreme  Court 
when  the  case  was  before  It,  held  that  this 
did  not  relieve  them  from  a  failure  to  pay 
before  the  insured  died.  On  the  second 
trial  the  pressure  seems  to  have  been  di- 
rected toward  an  ^ort  to  prove  an  actual 
payment  of  the  assessment  within  the  time 
required  by  the  regulations  of  the  order; 
but  we  think  they  utterly  failed  to  Improve 
on  the  case  as  presented  In  the  Supreme 
Court 

The  appellee  did  not  call  May  McDonald 
as  a  witness.  The  appellant  called  the  ste- 
nographer, who  took  her  testimony  when  on 
the  stand  In  the  former  trial  wherein  she 
admitted  that  her  father  gave  her  the  money 
to  pay  the  assessment  on  or  about  the  28th 
181  P.-60 


day  of  February,  1901,  and  directed  her  to 
pay  if  he  did  not,  and  had  him  thoroughly 
Identify  her  testimony,  and  then  tiered  It 
Id  evidence  as  admissions  against  her  In- 
terests as  a  beneficiary  under  the  certificate. 
Counsel  for  appellee  objected  because  she 
was  in  court  and  could  testify. 

[1]  The  Judge  sustained  the  objection,  par- 
tlcttlarly  calling  attention  to  section  7284 
of  the  Revised  Statutes  of  lOOS,  permitting 
one  party  to  an  action  to  call  another  party 
opposing  him  to  the  stand  for  cioes-examlna- 
tlon  without  the  party  calling  for  such 
examination  being  concluded  thereby,  and 
allom  the  party,  so  calling  fOr  such  exam- 
ination, to  rebut  It  by  counter  testimony.. 
We  Ihliik  this  clearly  injurious  em»r.  The 
statute  cited  does  not  take  from  tfther 
party  any  legal  right  they  bad  before  to  use 
the  admissions  of  parties  in  Interest  made 
In  opposition  to  principles  for  which  they 
were  then  contending. 

Jones  on  Evidence  (2d  Bd.)  f  236,  states 
the  mle  In  this  language:  "If  the  testimony 
is  of  sudi  a  character  aa  to  constitute  an 
admission  of  the  parties,  It  Is  not  necessary 
to  lay  a  foundation  for  Its  reception  by  first 
asking  the  party  If  he  has  made  such  state- 
ments, nor  Is  It  necessary  that  the  state- 
ment should  at  the  time  of  making  It  appear 
to  be  against  the  interest  of  the  party.  The 
statement  Is  admissible  If  at  the  time  of  the 
trial  It  Is  inconsistent  with  the  contention 
of  the  party  who  made  It."  Mr.  Jones 
further  states:  "In  a  suit  by  or  against 
several  persons,  who  are  proved  to  have  a 
Joint  Interest  In  the  decision  a  declaration 
made  by  one  of  them  while  engaged  In  the 
joint  business  concern,  a  material  fiict  with- 
in bis  knowledge  la  evidence  against  him 
and  against  all  who  are  parties  with  him  in 
the  suit"  Jones  on  EJvidenc^  supra,  |  248. 
In  speaking  to  the  same  sid)Ject,  our  Suprane 
Court  says:  *^nie  fourth  error  ass^ed  Is 
that  the  court  esreA  in  allowing  the  defend- 
ant to  introduce  In  evidence  the  testimony 
of  appellant  given  on  the  trial  of  this  action 
In  the  county  court  The  objection  made  to 
the  Introduction  of  this  evidence,  and  to  the 
reading  of  the  same  to  the  jury,  was  that 
the  appellant  was  present  In  conrt  and  could 
have  been  made  a  witness.  This  objection 
is  not  well  taken.  The  sworn  testimony  of 
a  party  to  an  action  may  be  used  against 
such  party  as  an  admission."  Buddee  v. 
Spangler,  12  Colo.  216,  223,  20  Pae.  700,  783: 
Clayton  v.  Clayton,  4  Colo.  410-417;  Holmau 
V.  Land,  etc.,  20  Colo.  7-12,  36  Pac.  797. 

We  find  the  overwhelming  weight  of  tha 
evidence  In  both  records  sent  to  the  Supreme 
Court  against  the  allegation  that  the  asses»- 
ment,  due  In  February,  1904,  was  paid;  and 
we  think  in  each  instance  that  the  trial  Judge 
should  have  directed  Judgment  In  favor  of 
the  defendant 

(4)  These  fraternal  organlzatlous  are  not 
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for  profit,  but,  u  tbe  certificates,  conatlta- 
tion,  and  by-laws  iodlcate,  a  body  of  nelgh- 
bore,  nsnally  of  small  means,  who  affiliate 
for  mutual  ben^ts,  and  each  member  la 
subject  to  the  same  rules  and  reerulatlona. 
It  Ifl  essential  that  they  require  such  dlsd- 
pltne  as  will  enable  the  circles  or  lodges  to 
promptly  collect  their  duea  so  as  to  meet 
their  obligations;  otherwise  the  very  exist- 
ence of  the  body  would  be  destroyed. 

There  Is  do  prorlslOD  or  authority,  'either 
by  tbe  lodges  or  the  state,  for  the  collection 
of  dues  by  process  of  law.  The  organlsatiott 
makes  its  own  laws  and  regulattona  Tba 
rclatioDs  of  the  members  to  the  lodge  are 
such  that  STeiy  member  kwnra  these  regula- 
tions and  Is  aware  of  tiha  eoDMqneaioes  it 
be  dies  while  suspended.  And,  much  as 
w«  naj  ttgnt  to  see  these  baMflciarles  loss 
all  interest  In  the  benefit  fond,  wa  an 
c«napeUed,  nndw  onr  daties,  to  enforce  all 
rules  and  regnlattaos,  like  those  invt^ved  In 
this  case,  on  the  demand  of  the  lodges 
against  their  wn  members. 

There  are  many  more  important  questioDs 
raised  In  bils  record;  but  we  f«el  tliat  we 
•hould  derote  no  more  time  to  the  same, 
and  tbe  judgment  Is  hereby  rerersed,  for 
the  reasons  herein  stated, 

(M  Col«>.  App.  114)  ■ 

C3ITY  AND  COUNTY  OF  DBNYBB  T. 
RHODES. 

(Court  of  Appeals  of  Colorado.   April  14, 
1913.) 

1.  UmVIOZPAI,  OOKPOBATIOICS  (|  771*>— 3lD» 
WALKS— RsFAiaa 

A  municipal  corporation  Is  under  a  duty  to 
keep  iti.  Bidewflki  in  a  reasonably  safe  condi- 
tfoa  and  is  liable,  where  tlw  accnmolation  of  ice 
and  snow  rendered  the  same  unsafe  for  trav- 
ders. 

[Ed.  Note.— For  other  ease^  see  Munldpal 
Corporations,  Gent  Dig,  |  1627;  Dec  Dig.  | 
771.*] 

2.  Municipal  OoBPOBATioifs  <|  821*)— Ihju- 
aiEs  FKou  Stbeets— Actions— JuBT  Qvu- 

TION. 

It  Is  usually  a  question  for  the  jory 
whether  a  city  bad  notice  of  the  unsafe  condi- 
tion of  a  sidewalk  by  reason  of  bqow,  ice,  etc 
[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig;  H  1740-1757;  Dec 
Dig" I  821.«^ 

Conmngham,  P.  J.,  and  King,  J.,  dissenting. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Carlton  M.  Bliss,  Judge. 

Action  by  Ella  B.  Bhodes  against  the  City 
and  County  of  Denver.  From  a  Judgm^t 
for  plaintiff,  defendant  appeals.  Affirmed. 

H.  Lindsley,  F.  W.  Sanborn,  O.  Q.  Rich* 
mond,  W.  H.  Bryant,  and  J.  A.  Marsh,  all  of 
^Denver,  for  appellant    Stephen  W.  Ryan 
and  H.  N.  Hawklm^  both  of  Oeaver,  for 
pellea 

HUBLBUT,  J.  Action  began  February  13, 
1909.  In  her  amended  complaint  plalntUf 
(appellee)  allies  that  she  received  personal 


Injuries  from  having  fUlen  opim  defendanTs 
sidewalk  on  December  22,  190a  The  right 
to  reCOTor  Is  based  upon  the  all^^  negli- 
gence of  defendant  In  permitting  an  accumu- 
lation ef  snow  and  ice  to  remain  vptm  its 
sidewalk  in  a  populous  part  of  tbe  dty  from 
December  17th  to  the  22d,  after  due  notice 
of  the  unsafe  condition  of  the  sidewalk  oc- 
casioned thereby.  PlalntlfC  i«ooTered  Jodg- 
ment,  and  the  ease  Is  here  by  appeal. 

The  undisputed  evidraoe  tends  to  aliew 
that  there  was  a  snowfall  of  about  ei|M 
inches  on  December  16th  and  17th.  follow* 
ed  by  genoal  cold  weather  fiwm  that  time 
untU  the  22d;  that  about  7:80  In  Ow  eve- 
ning of  the  lastHnmtloned  dny  plalntlft,  ac- 
companied by  three  other  pedestrians,  was 
walking  on  the  sidewalk  in  a  westerly  diTce- 
tlott  on  the  north  side  of  Fourteenth  avcBnck 
and,  aft«r  croasing  the  alley  beCw«eik  Pemw 
sylvanla  and  Logan  streets,  steroed  upon  the 
sidewalk  and  Immediately  slipped  and  teU 
thereon,  receiving  the  injuries  of  which  As 
complains;  that  tbe  part  of  the  sidewalk  m 
which  she  fell  was  covered  with  a  rou^ 
and  slippery  accumulation  of  Ice  and  now 
and  was  In  an  unaafe  oondltkw  for  use  by 
pedestrians;  that  tbe  place  where  tbe  in- 
jury occurred  was  in  a  populous  rasMenUal 
portion  of  the  dty;  that  the  MmXk  where 
the  accident  hai^>eied  was  adjacent  to  var 
cant  lots ;  and  that  the  ^tr  had  known  fbr 
years  that  the  lota  adjoining  the  sidewalk 
where  the  Injury  occurred  were  vacant  Tbe 
evidence  also  shows  amonnt .  of  tiuwlng. 
freealng,  and  sunahise  -  each  day,  and  the 
general  weather  condittons  f^at\ng  at  the 
time  and  for.  a  week  or  more  prior  to  the 
bappmlng  of  the- accident 

[1]  The  mle  respecting  dntles  of  moniel- 
p^ties  to  mslntsln  safe  aldowiOkB  for  the 
use  of  pedestrians  is  stated  la  City  of  Boul- 
der V.  Niles,  9  Colo.  410,  12  Pac  682.  as 
foUows:  "It  may  be  eald,  genomUy,  that 
the  dutjr  inqxtsed  np«i  mnnldpal  otapora* 
tions  in  respe(A  to  its  sidewalks  Is  a  dntr 
to  keep  than  in  a  reasraably  sate  eonditioa 
Upon  persons  using  tbe  stdei^ks  tlie  duty 
imposed  is  that  of  ordinary  care.  nnd« 
conditions  of  Increased  danger,  there  to  Im- 
posed a  dnt7  of  Increased  care.  Theae  axe 
general  prindplea  .to  bo  nnderatood  and  ap- 
plied ia  the  light  of  the  drcamstanccB  of 
each  particular  case." 

In  28  Cye.  p.  1373,  we  find  the  following: 
"The  rule  requiring  a  mnnlcipal  corpontion 
to  exercise  ordinary  care  to  keep  ita  aide- 
walks  in  a  reasonably  safe  omdltiou  tor  the 
ordinary  pnlposee  of  trvni  applies  to  tlie  re- 
moval <tf  accumulations  of  ice  and  anow.  and 
for  injuries  dne  to  its  negllgoio  in  (bto  re- 
gard it  will  be^  liable,"  etc.  . 

In  the  instant  case  it  Is  condosively 
shown  that  the  accnmolation  of  loe  and 
snow  on  the  ^dewalk  rendered  the  same  nn- 
safe  for  travel  by  pedestrlana.. 
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[21  Tb»  «Etettt  «f-  tbd  OMnrtaU  Is  alio 
Btaown,  eondlttoii  of  tibe  weathor  thereaftar, 
location  of  tbe  BldevaDc  u  a  poMlc  way, 
and  lapse  of  time  between  tfaa  snowfall  and 
accident  Sndi  bvint  ttie  cut,  tbe  court  be- 
low left  it  to  tke  Jnrr  to  say  whethor  or  not, 
onder  all  the  drenmstances,  tbe  dty  bad  due 
notice  of  tbe  imsafe  oondltkm  of  tbe  side- 
walk and  a  reasonable  time  tbmattw  Id 
which  to  remere  tbe  ice  and  snow,  and 
wbetber  or  not,  In  tbe  exerdse  ot  reaeona- 
Me  care,  tbe  dty  was  negligent  In  not  r«n- 
edylns  tbe  dtfect  prior  to  tbe  aoddent  Tbe 
Jury  passed  on  tbese  qnestioos  and  rendered 
a  modest  Terdlct  for  plaintiff.  The  case 
seems  to  hare  been  faii^  and  impartially 
tried.  We  are  not  Indined  to  disturb  tbe  rer- 
^ct;  vat  wonld  we  bave  Mt  diqwsed  to  ^b- 
torb  tbe  Terdict  bad  it  beoi  in  fsTor  of  de- 
f^idant  Tbe  goieial  current  of  antbMlty 
seems  to  assign  to  juries  tbe  duty  of  deter* 
mlnlnc  etmtroverted  fbels  In  tide  claas  of 
eases.  Tlunapaon  on  Netfi^ence,  |  6184; 
doni^waBey  t.  City  of  Waterbury,  51  Coim. 
400,  00  Am.  Rep.  88;  Oolllns  t.  Council 
Bluffs,  82  Iowa.  324,  7  Am.  Rep.  200;  HaU 
T.  aty  of  Lowell.  10  Oosh.  (Haas.)  200;  Sco- 
Tflle  T.  Salt  Lake  City,  U  Utab,  60,  80  Pac. 
481;  Fozworttay  t.  Olty  of  HssHngs,  2S 
Neb^  18a;t  l^wnsend  t.  Olty  of  Bntte,  41 
Hont  410^  109  Pac  060;  Nebraska  aty 
T.  Ratbbone,  20  Neb.  288,  20  M.  W.  020;  Dis- 
trict of  Odombla  t.  Prazer.  21  App.  D.  a 
104;  Griffith  T.  City  and  County  of  Denvw, 
132  PacL  67,  dedded  by  tbe  Suprmne  Oourt 
April  7.  1913. 

la  tbe  last  case  cited  tbe  court  was  called 
apon  to  decide  wbetber  or  not  the  dty  was 
nctflCHit  In  constmctlnK  and  maintaining  a 
Bldawalk  at  a  greater  angl«  tban  that  fixed 
by  ordinanoe.  It  was  held  that  tbe  dty's 
acts  in  Umt  respect  were  not  negligence  per 
ae,  but  it  was  for  tbe  jury  to  dedde  wbetbr 
er  or  not,  under  all  tbe  circumstances  of  the 
case,  tbe  sidewalk  so  oonstroeted  and  main- 
tained was  dangerous  to  travel  and  consti- 
tnted  negligence  on  tbe  part  of  tbe  dty. 
Jostlce  Bailey,  speaking  for  the  court,  said : 
"The  testimony  shows  tbat  the  walk  in  ques* 
tlon  bad  an  Inclination  toward  tbe  street 
slightly  in  excess  of  tbat  fixed  by  ordinance. 
Counsel  for  plaintiff .  nrge  that  this  concln- 
strely  eetabUsbes  negligence  against  tbe  dty. 
Tbe  court  instructed  the  Jury  that  sudi  fact 
did  not  in  and  of  Itself  alone  necessarily 
establish  negllgenoe,  but  that  It  was  a  fact 
wbleb  tbe  Jury  should  take  into  considera- 
tion, with  all  of  the  other  testimony,  In 
reaching  a  cooduston  as  to  whether  the  walk 
was  of  a  defectire  or  dangerous  construc- 
tion. •  •  •  The  effect  of  the  excesslTe  In- 
dination  npon  the  safety  of  the  walk  was 
one  of  fact,  InvolTlng  the  qnotlon  of  neg- 
ligence on  the  part  of  the  dty,  a  matter 
clearly  for  the  Jury  to  determine  upon  all  of 
the  testimony,  where  it  was  properly  left" 

Beading  tbe  Instructions  aa  a  whole,  we 


think  they  were  eomletcnt  with  eadi  other, 
and  fairly  sohmitted  tbe  case  to  the  Jury  np- 
on all  substantial  Issues  before  them  for  con- 
sideration. Under  the  vtows  above  express- 
ed, we  dean  it  unnecessary  to  notice  other 
assignments  of  errors  discnssed  by  counsel 
In  their  oral  argument  and  briefs. 
Ibe  Judgment  Is  affirmed. 

CUNNINOaAlf .  P.  J.»  and  KING,  J.,  dis- 
sent 


(H  Colo.  A».  BO 
UETEB  T.  WRIGHT. 

(Oonrt  (rf  Appeals  of  Colorado.  Aprii  14  ' 

1913.) 

1.  PUADiNO  (I  193*)— DBMUBBxa— GaomiDS. 

Under  MUhi'  Ann.  Code,  f  00,  prescrihbig 
the  BTallable  groaDds  of  demnrrer,  a  demurrer 
on  the  groond  that  the  contraet  pleaded  In 
the  complaint  was  illegal  and  void,  contrary  to 
public  policy  and  good  morals  and  eoold  not 
be  enforced,  was  unauthorised. 

[Ed.  Note.— For  other  cases,  see  Pleading^ 
Cent  Dig.  H  42S.  fiS-ISS,  487-448;  Dec.  Dig! 
I  IflS.*^ 

2.  CoapoaATtoira  (|  186*)— SrooxBOLraaa— 

RlGHTa—FtDtJCriABT  RXUTION. 

A  mere  stockholder  of  a  corporation,  an- 
libe  a  director,  sustains  no  fiduciary  relation 
to  tbe  corporation  and  is  under  no  duty  to 
serre  It;  bence,  in  the  absence  of  fraud,  be 
may  deal  with  the  corporation,  its  debts  or 
property,  as  tbough  he  were  a  stranger. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Gent  Dig.  H  68fr-701;  Dec.  Dig.  | 
186>*] 

8.  COBPOBATIOIVS  (I  183*)  —  Stookholdebs^ 
PSOFBTT-^UaOHASE  OF  TAX  TlTLS. 

Property  of  a  corporation  baring  been 
s^d  for  taxes,  a  contract  by  a  stockholder  with 
the  tax  sale  pnrcbaaer,  by  which  the  latter 
agreed  to  procure  a  tax  deed  and  thea  conrey 
the  tax  title  to  socb  stockholder,  wss  neither 
contrary  to  public  policy,  honesty,  or  good 
morals,  and  hence  tbe  stockholder  could  not  be 
deprived  of  a  decree  spedfic  performance 
on  tbat  ground. 

[Ed.  Note.— For  otiier  cases,  see  Corpora- 
tions. Cent  Dig.  |  691;  Dec.  Dig.  1  183.*] 

Appeal  from  District  Court,  Eagle  County  s 
CbAtieB  Cavender,  Judge. 

Suit  by  George  S.  Wright  against  R.  J. 
Meyer.  Jodgment  for  plaintlfl,  and  defend- 
ant appeals.  Affirmed. 

Henry  R.  Rhone,  of  Grand  Junction.  f6r 
appellant  John  A.  Ewing  and  Frazer  Ar- 
nold, both  of  Denrer,  for  appellee. 

HURIiBUT,  J.  May  28,  1906,  plaintiff 
(amKliee)  instituted  suit  against  defmdank 
(appellant)  in  Eagle  district  oourt  The  com- 
plaint, among  other  things,  allied  that  on 
Jane  10,  1907,  the  Gold  Belt  Mining,  Milllnc 
A  Prospecting  Company  of  Council  Bluffs^ 
Iowa,  a  corporation,  was  the  owner  of  cer- 
tain patented  claims,  machinery,  and  in>> 
provements  therein  described ;  that'  the 
taxes  upon  said  premises  were  delinquent 
for  the  year  1900,  and  the  property  had  been 
sold  by  tbe  treasurer  of  Eagle  county  on  the 
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17th  -lay  of  October.  1901,  f  .*r  such  delin- 
quent taxes;  that  at  the  tax  sale  defendant 
purchased  said  property  and  received  a  treas- 
urer's certificate  th««for;  that  on  June  10, 
1907,  plaintiff  was  Interested  In  the  property 
as  a  stockholder  and  as  attorney  for  the 
stockholders  of  said  mining  company,  and  on 
that  day  entered  into  a  written  contra<^  with 
defendant,  under  the  terms  of  which  defend- 
ant agreed  to  obtain  a  treasurer's  deed  for 
the  premises  in  pursuance  of  his  certificate 
of  sale  and  thereupon  convey  the  said  prop- 
erty to  plaintiff ;  and  that,  in  consideration 
of  such  conveyance,  plaintiff  agreed  to  pay 
defendant  the  full  amount  of  taxes,  with  in- 
terest and  penalties  and  all  other  expenses 
incurred  by  defendant  In  obtaining  said 
deed.  The  contract  provided  for  an  alterna- 
tive consideration  to  be  paid  by  plaintiff  at 
'  hiB  option,  not  necessary  to  consider.  The 
contract  contained  an  acknowledgmoit  by 
defendant  of  the  receipt  of  |10  from  ptaln- 
tUI  as  part  payment  of  the  consideration. 
The  complaint  further  alleges  that  on  Au- 
gust 2,  1007,  It  was  found  and  determined 
that  a  balance  of  $307.75  was  dne  defend- 
ant under  the  terms  of  said  contract,  which 
sum,  on  the  7th  day  of  August,  1907,  plain- 
tiff paid  to  defendant,  which  he  received 
and  retained ;  that  on  October  27,  1907,  de- 
fendant received  from  the  treasurer  of  said 
county  the  tax  deed  for  the  premises  de- 
flcribed;  that  defendant  had  paid  all  subse- 
quent taxes  and  had  done  all  things  necessa- 
ry and  requisite  to  entitle  him  to  the  tax 
deed  aforesaid;  that  plaintiff  complied  with 
and  performed  all  the  terms  of  said  contract 
on  his  part  to  be  complied  with  and  per- 
formed; that  defendant  refused  to  convey 
to  plaintiff  the  said  property  and  his  inter- 
est therein  acquired  by  virtue  of  the  tax 
deed,  closing  with  a  prayer  for  specific  per- 
formance of  the  contract  and  general  relief. 
To  this  complaint  a  demurrer  was  interposed 
by  defendant,  containing  two  grounds :  Urst, 
that  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action ;  sec- 
ond, "that  the  contract  set  out  in  said  com- 
plaint is  illegal  and  void,  contrary  to  public 
policy,  contrary  to  good  morals,  and  cannot 
be  enforced."  The  demurrer  was  afterwards 
heard  by  the  court  and  overruled,  whereupon 
defendant  elected  to  stand  on  his  demurrer, 
saved  proper  exceptions  to  the  court's  ruling, 
and  took  the  case,  by  appeal,  to  the  Supreme 
Court  The  case  is  now  before  us  for  deter- 
mination by  lawful  transfer  from  the  Su- 
preme Court 

[1]  As  we  Interpret  the  demurrer,  only 
one  ground  recognized  by  the  Code  Is  therein 
stated,  to  wit,  the  first  The  alleged  second 
ground  does  not  state  any  one  of  the  seven 
reasons  for  demurrer  found  in  section  60, 
Mills'  Annotated  Code.  The  matters,  how- 
ever, contained  In  this  second  ground  could 
probably  be  urged  in  support  of  the  first. 
The  record  shows  that,  after  defendant  elect- 
ed to  stand  on  Us  demurrer, .  eridenca  waa 


introduced  on  behalf  of  plaintifC  to  sustain 
the  allegationa  of  the  a>mplalnt,  but  such 
evidence  does  not  appear  in  the  abstract  of 
record.  The  decree,  however,  appears  there- 
in and  is  conclusive  as  to  its  finding  of 
facts. 

But  one  question  is  before  the  courts  a 
determination  of  which  is  decisive  of  this 
appeal:  Did  the  complaint  state  facts  suf- 
ficient to  constitute  a  cause  of  action?  Ap- 
pellant contends  that  the  contract  of  Jane 
10,  1907,  set  oat  in  the  complaint  is  Illegal, 
voM  on  its  face,  and  contrary  to  public  pol- 
icy and  good  morals,  and  that  other  aver- 
ments of  the  complaint  confirm  such  conten- 
tion. The  averments  alluded  to  read  as  Col- 
lows:  "That  prior  to  the  said  10th  day  of 
Jane,  1907,  the  plaintiff  her^.  being  inter- 
ested as  a  stockholder  and  as  the  attorney 
for  the  stockholders  of  said  mining  company, 
began  negotiations  with  the  def^dant  wlQi 
a  view  of  purchasing  said  tax  sale  certifi- 
cates  and  the  rights  of  the  defendant,  B.  J. 
Meyer,  therein  or  thereto,  and  to  acquiring 
the  title  to  said  property  nnder  the  tax  deed 
to  be  Issued  by  the  treasurer  of  Eagle  coun- 
ty nnder  said  tax  sale  certificate  or  certifi- 
cates, and  to  acquire  such  title  under  said 
tax  deed  as  could  be  acquired  under  and  by 
virtue  of  such  sale  thereof  for  the  taxes  of 
the  year  1900."  In  view  of  these  allc^tiona, 
appellant  reasons  that  a  stockholder  or  stock- 
holder's attorney  sustains  a  tmst  relation 
toward  the  company,  and  cannot  purcliase 
its  property  at  a  tax  sale,  either  In  the 
name  of  the  stockholder  or  the  attorney; 
that  the  same  is  prohibited  under  a  well- 
known  rule  of  equity ;  that  one  occupying  a 
fiduciary  relation  towards  bis  prindipal  maj 
not  purchase  the  property  of  the  iHlndpal 
without  his  consent  nor  otherwise  deal  with 
the  same  to  his  own  advantage  and  profit 
We  fail  to  see  wherein  this  rule  is  applicable 
in  this  case. 

[2]  A  mere  stockholder,  unlike  a  director, 
is  under  no  duty  to  serve  his  corporation. 
In  the  absence  of  fraud,  he  may  deal  with 
it  or  its  debts  or  property  as  any  stranger. 
He  does  not  occupy  a  trust  relation  towards 
the  other  stockholders,  and  he  may  detl 
with  them  or  with  the  corporation  in  good 
faith. 

[3]  It  is  not  alleged  that  plaintiff  was  the 
attorney  for  the  company,  but  even  It  sndi 
were  the  case  there  Is  no  averment  from 
which  the  Inference  can  be  drawn  that  be 
acted  fraudulently  or  prejudicial  to  the 
rights  of  the  company  In  executing  the  con- 
tract In  question.  The  contract  set  out  in 
the  complaint  is  free  from  ambiguity.  It 
requires  defendant  to  obtain  a  treasurer's 
deed  for  the  property  described  in  the  com- 
plaint, and,  as  soon  as  sncb  deed  is  obtain- 
ed, convey  such  property  to  plaintiff.  It  re- 
quires plaintiff  to  pay  defendant  certain 
sums  of  money  to  be  used  for  the  purpoKS 
stated.  The  complaint  shows  that  plaintiff 
made  all  payments  retiiuired  of  him  and 
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otlierwlBe  complied  with  all  Uw  temiB  of 
the  contract,  wUle,  on  the  eontnry.  ietenA- 
ant  secured  the  tax  deed  bat  retosed  to 
make  the  coBveyiazice  as  be  had  agreed  to 
do.  Aa  we  read  the  mmplaint,  not  a  line 
or  word  therein  shows,  or  tends  to  abow, 
violation  ot  any  tnut  by  plaintiff,  nor  does 
It  show  any  act  or  ttiing  done  or  aaid  by  him 
whidi  snggesta  bad  falQi  or  moral  turpitude 
on  his  part  Brerythlng  aaid  or  done  by 
bim.  as  Aown  by  the  complaint,  aniean  to 
be  entirely  condstent  with  honesty  and  good 
morals.  True,  the  complaint  shows  that 
^alntlff,  while  a  stockholder  and  attorney 
for  other  stockholders,  ctmtracted  with  the 
bolder  of  the  tax  sale  certlflcate  to  secure 
title  trofli  him  1^  deed  to  the  e<Hnpany*B 
property  pnTiondy  sold  at  tax  salew  It 
cannot  be  sacoessfnUy  eontoUled  ttiat  this 
fact  by  Itself  Ji^fles  a  legal  presumption 
of  fixnd.  For  anything  that  appears  to  the 
contrary  In  the  complaint,  the  entire  trans- 
action may  have  been  conducted  with  the 
toll  knowledge  of  plaintUTa  clients  or  broth- 
er stockholders.  It  la  not  dlaelosed  by  the 
complaint  that  any  elloit  of  plaintiff,  the 
company  Itaelt  or*  any  stoiddiolder  thoeof 
is  complaining  of  the  contract  or  plaintiff's 
relation  thereta  We  do  not  think  the  au- 
thority or  reasoning  found  in  appellant's 
brief  are  api^leable  to  the  issun  iH«sented 
on  this  appeal.  The  demurrer  admits  all 
the  facts  well  pleaded  In  the  complaint,  and 
we  are  satisfied  It  states  a  good  cause  of  ac- 
tion. 

Tta  Judgment  Is  affirmed. 


CM  Coh).  App.  100) 

UOUNTArX  SUPPLY  DITCH  00.  LIN- 
DEKUGEU 

{Court  of  Appeals  of  Colorado.  April  14, 
1913.) 

1.  Pl-EADINO    (I  202*>— DmnTBBBB— InCOBPO- 
SATIIfa  IN  AlfBWES. 

The  practice  ol  cballenginf  the  suAci«C7 
•f  the  complaint  bf  a  clause  incorporated  in 
the  answer  not  called  to  the  court's  attention 
until  trial,  instead  of  filing  a  aeparats  demur- 
rer, is  not  to  be  commended. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  480;  Dec  DlgTim*] 

2.  PLEADXffO    (I  403*)— COKFUMT^DBnCTB 
CUUED  BT  AITBWEB. 

Alleged  defects  in  the  complaint  were  cur- 
ed by  the  answer  which  put  in  isaoe  the  very 
matters  wbich  defendant  contended  sbould  have 
been  pleaded  in  the  complaint  in  order  to  state 
a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {$  1343-134T ;  Dec  Dig.  |  403.*] 

S.  WATEhS  AND  WATBB  CO0BSKS  (|  252*)— 

Mutual  Ditch  Companiis— Duties  To- 

WABD  STOCKnoLDEBS. 

Tt  is  the  duty  of  a  company  organized  to 
supply  water  to  its  stockholders  by  means  of 
ditclies  and  reserroirs  'to  exercise  reasonable 
care  and  diligence  in  procuring  and  storing  wa- 
ter, keeping  its  reservoirs  in  repair  and  condi- 
tion to  retain  the  water,  and  making  a  ratable 
distribution  thereof,  and,  if  a  stockholder's  land 
la  so  situated  that  it  can  be  irrigated  from  only 


certain  reservoirs,  to  retain  a  sufficient  amount 
of  water  in  those  reservoirs  for  his  land  if 
practicable  by  the  exerdss  of  reasonable  caie 
and  diligence  and  without  prejudice  to  the  otiier 
stocldioiaers. 

WBd.  Note.— For  other  cases,  see  Waters  and 
Bt«r  Cooraes,  Dec.  Dig.  S  WZ.*} 

4.  Watebs  and  Watbe  Coubses  ^  282*)— 
iMuTUAi.  Ditch  Coupanixb— Dums  To- 

WABD  STOCEHOLDEBS. 

Where  a  mutual  ditch  compaiv  was  not 
distributing  its  water  to  its  stockholaera  in  pro- 
portion to  their  shares  of  stock,  but  was  dis- 
tributing to  each  stockholder  what  he  might 
need  wlule  the  water  lasted,  it  did  not  perform 
its  dnty  to  a  stockholder  by  limiting  him  to  his 
strict  pro  rata  share  whue  water  was  belnfl 
held  unused. 

[Bl  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  1  252.*! 

5.  Watxbb  and  Water  CouRma  (|  263*)— Ao- 
TiONS— Questions  roa  Jubt. 

Whether  a  ditoh  company  willfully  or  neg- 
ligently diverted  water  from  upper  to  lower 
reservoirs  from  wbich  a  stockholder's  land 
could  not  be  irrigated  as  shown  by  hla  evidence, 
or  whether  it  exercised  reasonable  care  and  dil- 
igence for  the  protection  of  his  ri^ts,  were 
questions  for  the  Jury. 

~rGd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Osat  Dig.  1  824;  Dec  Dig*  f 
263.*] 

e.  AmAZ,  AND  Ebbob  1002*)— Bbtzew— 
Questions  of  Fact. 

A'jury's  finding  on  competent  snbstantlal, 
conflicting  evidence  is  conclusive  on  the  Court 
of  Appeals,  although  it  may  believe  from  a 
reading  of  the  record  that  the  Terdlct  might 
well  have  been  otherwise. 
_[Ed.  Note— For  other  cases,  see  Appeal  and 
EhTor,  Cent  Dig.  If  3985-^87;  DecDlg.  | 
1002.*] 

7.  Appeal  and  E^bbob  (if  1082,  1088*>— Bub- 
den  or  Showing  Ebbob. 

The  Judgmdnt  will  not  be  reversed  unless 
appellant  shows  error  actually  or  presumptively 
prejudicial  to  it  and  hence,  where  the  only  er- 
ror shown  was  manifestly  favorable  to  appel- 
lant it  would  be  disregarded. 
[Eid.  Note.— For  other  cases,  see  Appeal  and 

Appeal  from  District  Court,  Larimer  Coun- 
ty; James  E.  Garrlgnes,  Judge. 

Action  by  Auguat  Undekugel  against  the 
Mountain  Supply  Ditch  Company.  Judgment 
for  plaintiff;  and  defendant  appeals.  Af- 
firmed. 

Rhodes  ft  Tonpl^  of  Ft  ColUu^  for  aniel- 
lant   John  J.  Herring,  of  Aatec^  N.  M.,  for 

appellee. 

KING,  J.  From  a  verdict  and  Judgment  in 
favor  of  the  plaintiff  in  the  sum  of  fl^SSf 

the  defendant  appealed. 

[1]  The  first  qnestion  presented  by  the  as- 
si^unents  of  errors  is  that  the  complaint  doea 
not  state  a  cause  of  action.  No  separate 
demurrer  was  filed,  but  the  sufflclency  of 
the  complaint  was  challenged  by  a  clause 
Incorporated  In  the  answer,  and  the  atten- 
tion of  the  court  was  first  called  to  It  after 
the  Jury  had  been  impaneled  and  sworn  to 
try  the  cause  upon  its  merits.  That  prac- 
tice has  become  customary  in  some  sections 


^M-  eUW  casw  see  same  topis  and  sectfoB  NUHBBR  la  Dae.  Dig.  *  Am.  Dig.  K«r-Ne;  Ssriss  M.  B«p'r  Indssw 
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of  the  state  but  Is  not  to  be  commended, 
^ther  as  to  the  tnaoiier  of  pleading  or  the 
delajr  In  presenting  the  Issue  of  law.  "It  Is  a 
custom  more  honored  in  the  breach  than  in 
the  Qbserrance."  It  Is  dilatory  and  savors  of 
obstractlre  tactics  rather  than  of  an  attempt 
to  reach  trial  on  the  merits.  The  demurrer 
was  OT«rnled,  and  no  objection  on  the 
ground  of  InsiUficlency  of  the  complaint  was 
made  to"  the  evidence  ofTered. 

[2]  However  faulty  It  may  be,  we  think  the 
complaint,  as  aided  by  the  answer,  which  to 
some  extent  cured  Its  defects,  may  be  sus- 
tained. It  Is  allied,  in  substance,  that  de- 
fendant, appellant  here,  Is  a  mutual  ditch 
company  organized  as  a  corporation  under 
the  laws  of  Colorado  for  the  purpose  of  fur- 
nishing water  to  Its  stockholders  for  irriga- 
tion; that  plaUitifT  was  a  stockholder  of  said 
Corpora,tion  to  the  extent  of  62%  shares,  and 
was  the  owner  of  240  acres  of  land  requiring 
Irrigation,  lying  under  defendant's  ditches 
and  reservoirs  and  having  no  other  source  of 
supply;  that  In  the  spring  of  1907  plalntlfT 
prepared  and  seeded  to  grain  178  acres  of 
said  land,  and  was  entitled  to  and  demanded 
water  for  Its  Irrigation;  that  a  small  quan- 
tity was  furnished  In  June,  sufficient  only  to 
Irrigate  40  acres  once,  and  that  thereafter 
defendant  failed,  refused,  and  neglected  to 
furnish  plalntlfT  any  water;  that  It  pur- 
posely and  voluntarily  diverted  all  the  water 
stored  In  certain  reservoirs  for  the  express 
poxpoBe  of  Irrigating  plaintlfTs  land,  and  the 
only  reservoirs  from  which  his  land  could  be 
Irrigated,  from  those  reservoirs  Into  other 
reservoirs  and  to  other  landsi,  by  reason  of 
which  plaintitTs  crops  were  destroyed  or  se- 
riously Injured.  Defendant  answered,  deny- 
ing its  willful  diversion  of  the  water  so 
stored,  as  alleged  In  the  complaint,  and  al- 
lied that  It  distributed  the  water  In  accord- 
ance with  Its  regular  custom,  and  to  the 
best  interests  of  all  Its  stockholders,  iudnd- 
Ing  the  plaintiff  whenever  be  was  entitled 
thereto,  and  it  had  any  water  for  the  use  of 
Hs  stockholders,  thus  putting  in  Issue  the 
very  matter  wUdi  defendant  contends  was 
necessary  to  be  pleaded  In  the  complaint  In 
oMer  to  state  a  cause  of  action. 
■  {3]  The  defendant  company,  having  been 
organized  for  the  purpose  of  supplying  water 
to  its  stockholders  by  means  of  a  ditch  and 
reserrolr  system,  assamed  and  was  t^rged 
by  law  with  tite  doty  <hC  exercising  rea- 
sonable care  and  diligence  In  procuring  and 
storing  Uke  water,  ke^dng  Its  storage  reser- 
v<drs  In  repair  and  condition  to  retein  the 
same,  and  making  ratable  dtstrlbdUon  there- 
of; and.  If  plalnttlfs  land  was  so  situated 
that  it  could  be  Irrigated  from  certain  reser- 
voirs only,  it  was  Its  duty,  if  practicable, 
by  the  exercise  of  reasonable  care  and  dili- 
gence, and  without  prejudice  to  the  other 
stockhold^,  to  retain  a  snffldent  amount  of 
water  Id  such  reservoirs  to  Irrigate  those 
lands.   BodEj  Ford,  etc,  Co.  v.  Simpson,  S 


Colo.  App.  30,  33,  S6  Pac.  638;  Snowies  t. 
Clear  Creek,  etc,  Co.,  18  Colo.  209,  32  Pac. 
279;  MUler  v.  Imperial  Water  Co.,  156  Cal. 
27,  103  Paa  227,  24  U  R.  A.  (N.  S.)  372.  Its 
failure  to  perform  this  duty  and  the  Injury 
resulting  to  plaintiff  therefrom  i»  charged  in 
the  complaint.  No  reason  Is  assigned  wliy 
the  defendant,  in  the  exercise  of  that  reasoo- 
able  care  and  ordinary  prudence  with  which 
it  was  charged,  should  run  the  stored  water 
out  of  the  upper  reservoirs,  whence  it  could 
be  readily  distributed  to  all  parties  entitled 
thereto,  until  it  became  amwrent  and  reason- 
ably certain  that  they  could  be  refilled  from 
the  stream,  or  unless  the  condition  of  the 
reservoirs  rendered  it  nnsafe  to  retain  the 
water  therein.  It  is  asserted  by  defendant 
that  the  reservoirs  were  refilled  to  about  the 
extent  of  the  depletion,  but  upon  that  point 
the  evidence  was  conflicting. 

It  la  contended  that  the  evidMice  Is  Insuffl- 
dent  to  support  the  verdict  It  was  admit- 
ted that  defendant  Is  a  mutual  dltcb  company, 
but  it  Is  claimed  that  the  evidence  falls 
to  show  etther  willful  or  n^Ugent  failure 
of  defendant  to  perform  any  of  its  duties, 
and  particularly  that  It  failed  to  deliver  to 
the  plaintiff  his  full  share  of  the  water  In 
proportion  to  his  stock.  The  evidence  on 
plaintlfTs  part  shows  that  early  in  May  all 
the  water  was  run  ttom  the  two  nppw  reaer- 
Tolrs,  the  only  ones  from  which  plaintiff 
could  be  supplied  that  year,  Into  another 
situated  below  his  land,  and  there  btfd  un- 
used throui^ont  the  entire  season  while 
plaintiff's  crops  were  burning  i4»  with 
drought 

[4]  Defendant's  evidence  shows  that  the  wa- 
ter was  not  being  distributed  In  proportion  to 
the  stockholding,  but  to  each  stockholder  what 
he  might  need  while  the  water  lasted;  and 
It  Is  further  shown  by  one  of  Its  witnesses 
who  farmed  a  large  acreage  that  year  for  the 
president  of  the  company  that  he  had  plenty 
of  water.  Under  this  evidence,  the  i^intiff 
could  not  be  limited  to  his  strict  pro  rata 
share  while  water  was  being  held  unoaed. 

[6, 1]  Whether  the  defaidant  exmcised  rea- 
sonable care  and  diligence  fbr  the  protectkn 
of  plalnttlfs  lighte  as  a  stockholder  when  It 
ran  all  the  mtet  tvom  thB  upper  storage  to 
the  lower,  and  wheUier  In  fact  It  did  ao 
divert  It,  willfully  or  negligently,  wwe  nu^ 
tere  for  the  Jury,  and  Ite  finding  oa  omope- 
teatf  substantial,  conflicting  evldenoe  la  om- 
dn^ve  on .  this  conrt,  although  we  may  be- 
lieve from  a  reading  of  the  record  that  the 
verdict  might  well  have  been  othenriseu  Hie 
verdict  Is  not  obyionsly  excesstve,  and  coun- 
sel have  not  pointed  out  wherein  Ite  excess, 
if  any,  may  be  discovered. 

17}  It  l8  also  contended  that  instruction 
No.  6,  given  by  the  court;  la  erroneous,  in 
that  respect  we  agree  with  counsel,  as  ttam 
is  no  evidence  on  which  to  predicate  the 
Instruction ;  but  It  is  manifestly  favorable  to 
the  defendant  and  tberisfore  not  prejadldal 
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to  it   ReTersal  may  BOt  be  req!tttfed  unless 
appellant  sbows  error,  actually  or  presomp- 
tlvdy  prejudicial  to  It  Harrlsm  r.  Hod^ 
«t  aL,  40  Golo.  106^  111  Faa  TOIL 
The  JndgnNiit  la  affirmed. 


(24  Colo.  App.  74) 

PUZZLB  MIXING  ft  REDUCTION  CO,  V. 
MOBSIQ  BROS.  MACHINERY 
ft  SUPPLY  00. 

(Court  o<  Appeal!  of  Colorado.    April  14^ 

1013.) 

1.  SaUS  (I  472*)— GONDZTIOIVAI.  SAUa— 8e- 
CEBT  LlBN— VaLIDITT. 

A  conditional  Bale  reserring  a  secret  lien 
to  the  vendor  is  void  In  Colorado  as  against 
creditors  or  subsequent  holders  having  no  no- 
tice thereof,  and 'who  are  injuriously  affected 
thereby,  being  treated  as  to  such  persons  as  an 
absolute  sale. 

IBSi.  Note.— For  otiier  cases,  see  Sales,  GuiL 
Dig.  H  1366-1376;  Dec  Dig.  I  472.*] 

2.  SaLSS    (i  472*)— COMDITIOHAI.    OS  ABSO- 

I.CTE  Sau— Thud  Pxaeons. 

A  lessee  of  a  mine  contracted  with  the  less- 
or to  place  certain  machlnerj  on  the  propert7i 
and  (or  this  jnirpose  purchased  the  mfiebinerr 
from  plaintiff  under  a  conditional  sale  of  which 
the  lessor  had  no  knowledge,  and  had  the  same 
Installed  on  the  property.  Held,  that  as  to  the 
lessor  the  sale  of  the  machinery  wu  absolute 
and  not  conditionaL 

lEi.  Notc^or  otber  cases,  see  Sales,  Cent 
Dig.  II 1366-1378;  Dec.  Dig.  |  472.*] 

S.  FixTUBKs  (I  14*>— Nat0BB  of  Abticles— 
Mining  MAcmnBaT  —  Pebmaitbnt  Acces- 

'    BlOir  TO  FBEEHOLD — ^RSPLBVIH. 

Plaintiff  sold  certain  boilers  and  mining 
machinery  for  installation  at  a  mine.  The  boil- 
ers were  incased  in  masonry  and  the  machinery 
bolted  to  solid  foundations.  All  of  the  articles 
wem  necessary  to  the  successful  operation  of 
l4>e  whole  plant,  or  to  some  part  of  the  ma- 
chinery, and  it  appeared  that  it  was  the  buy- 
er's intention  to  make  a  permanent  accession 
to  the  freehold  and  to  use  tt  solely  for  the  de- 
Tetopsaent  and  operation  of  the  mine.  Held, 
that  the  machinery  constituted  a  part  of  the 
freehold,  and  that  replevin  could  not  be  main- 
tained by  the  seller  to  recover  the  same. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
O^nt  Dig.  11  22,  2Q;  Dec.  Dig.  |  14.*] 

'  Appeal  from  Dlfltrict  Court,  Summit  Coun- 
ty ;  Charles  CaTender,  Judge. 

Action  by  the  Morse  Bros.  Machinery  ft 
Supply  Company  against  tjie  Gold  Dust  Con- 
solidated Mining  Company,  In  which  the  Fua- 
Kle  Mining  ft  Reduction  Company  Intervenes. 
Prom  a  Judgment  for  plaintiff,  Intervener 
afipeala.  Reversed. 

Charles  F.  Camlue,  of  Denver,  for  appel- 
lant Elliott  ft  Bardwell,  of  Denver,  for  ai>- 
pellee. 

CUNNINGHAM,  P.  J.  January  30,  1908, 
appellee  (hereinafter  referred  to  for  conveni- 
ence as  the  Machinery  Company)  Instituted  a 
replevin  suit  against  the  Gold  Dust  Consoli- 
dated Mining  Company  (hereinafter  referred 
to  as  the  Gold  Dust  Company)  to  recover 
posseralon  of  certain  mining  machinery 
which  the  Machinery  Company  had  thereto- 
fore sold  to  the  Gold  Dust  Company,  and  on 


which  a  balance  remained  due.  The  Hacblu- 
ery  Company  Insists  that  the  sale  was  a  «>n- 
ditlonal  on^  and  the  title  was  not  to  pass 
from  It  to  the  Gold  Dust  Company  until-  the 
machinery  had  been  paid  Cor,  There  ware 
two  sales  and  two  written  contracts  of  sale, 
In  all  reepeets  alike,  in  which  It  vras  9pe- 
dflcaUy  provided  that  entire  title  and 
ownership  of  the  machinery  should  remain 
In  the  Madiinery  Company  and  vendor  tintil 
the  full  payment  of  all  installments  doe 
thereon,  together  wltli  Interest."  And  it  was 
further  stipulated  In  said  written  contraets 
between  the  Machinery  Company  and  the 
Gold  Dual  Company,  vendor  and  vendee, 
"tliat  the  latter  reoelTOd  the  property  as 
bailee  of  the  formw.**  The  Gold  Dugt  Com- 
l>any  was  In  poaaesaion  of  certain  lAacer  mln* 
log  property  aa  lessee,  the  title  to  the  prop- 
erty being  in  the  Poasle  Mining  ft  Reduc- 
'tion  Company,  appellant  here;  said  company 
being  herelna^er  referred  to  as  the  Puasle 
Company.  The  machinery  In  question  was 
purchased  for  and  Installed  upon  this  prop- 
erty. The  pertinent  portions  of  the  lease 
under  which  the  Gold  Dust  Company  was. 
operating  the  mine  required  It  "to  take  pm- 
eesslon  of  the  mill  then  on  the  property,  to 
add  to  and  Install  therein  such  machinery 
and  appliances  as  might  be  necessary  In  tlw 
treatment  of  the  ore  from  the  mine,  and  to 
Increase  the  capacity  of  said  mill  to  at  least 
sixty  tons  dally."  Incorporated  In  the  lease 
was  an  option  which  permitted  the  Gold 
Dust  Ckrmpany,  under  certain  conditions,  to 
become  the  purchaser  of  the  mining  property 
covered  by  the  luse.  In  connection  with 
this  option  agreement  api>ears  the  following: 
"It  Is  further  understood  and  agreed  that  In 
case  of  the  forfeiture  of  the  said  leaee,  the 
payments  made  thereunder  shall  be  cotulder- 
ed  as  rental  for  said  property  up  to  the  time 
of  such  forfeiture,  and  that  all  machinery 
and  appliances  installed  In,  and  all  Improve- 
ments made  upon,  said  property  shall  revert 
to  the  first  inrtles  hereto" — the  first  parties 
being  the  Puzzle  Company. 

It  will  be  seen  that  one  of  the  considera- 
tions for  the  lease  and  option  agreement  was 
the  purchase  and  Installation  by  the  lessee, 
the  Gold  Dust  Company,  of  such  machinery 
and  appliances  as  might  be  necessary  for  the 
treatment  of  the  ore;  said  purchase  and  In- 
stallation of  machinery  to  be  In  additlou 
to  the  machinery  on  the  property  at  the  time 
the  lessee  and  prospective  purchaser,  the 
Gold  Dust  Company,  took  possession  thereof. 
This  Is  an  important  fact  which  must  be 
borne  In  mind.  It  may,  we  think,  be  fairly 
Inferred  that  the  machinery  here  involved 
was  purchased  by  the  Gold  Dust  Comimny  of 
the  Machinery  Company,  and  added  to  the 
plant  already  upon  the  property,  in  fulfill- 
ment of  that  requirement  of  the  lease  and 
option  to  which  we  have  jast  directed  atten- 
tion. 


•For  oUisr  cssss  SM  sams  tepio  and  section  NUUBBR  Is  Dec  Dig.  a  Am.  Dig.  Key-No.  SerlM  A  Rep'r  lodsxw 
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Aside  from  certain  objections  whlcb  it  filed 
to  the  replevin  bond,  the  Gold  Dust  Com- 
pany made  no  appearance  whatever  in  the 
case.  On  February  3,  19(^  appellant,  the 
Puzzle  Company,  filed  Its  petition  In  Inter- 
vention, and  thereafter  the  contest  was  sole- 
ly between  the  Intervener  and  the  Machinery 
Company.  For  the  purpose  of  preventing  the 
Machinery  Company  from  removing  the  ma- 
chinery from  the  mine,  the  Puzzle  Company 
institnted  injunction  proceedings,  which  were, 
M  ve  view  the  record,  but  auziliaiv  to  the  re- 
plevin proceeding  and  designed  stmply  to 
maintain  the  statu  goo.  We  shall  therefore 
make  no  reference  to  the  li^unction  feature  of 
tbe  caae,  ttathes  than  to  say  that  it  was  dis- 
posed of  <m  tbe  trial  at  the  same  time  the  is- 
sues raised  Id  the  replevin  suit  were  heard ; 
tlie  two  cases  b^g  consolidated  by  stipula- 
tion. The  case  was  tried  to  the  court  with- 
out a  Jury;  the  trial  Judge  finding  that  there 
was  due  the  Machinery  Company  from  tbe 
Gold  Dust  Company  91,085.14.  By  the  decree 
the  intervener,  the  Pazsde  Company,  was  giv- 
en 30  days  in  which  to  pay  this  amount  to 
•the  Machinery  Company,  and  In  case  payment 
of  this  sum  was  not  made  by  the  Puzzle  Com- 
pany within  the  time  specified  tbe  right  of 
possession  of  the  machinery  was  awarded  to 
tbe  Machinery  Company. 

The  Puzzle  Company  defended  upon  two 
distinct  theories;  the  first  being  that  the 
sale  was,  under  the  authorltieB  of  this  state, 
an  absolute  one,  and  that  the  attempt  on  the 
part  of  the  Machinery  Company  to  reserve 
a  secret  lien  should  not  be  upheld.  Its  sec- 
ond defense  was  based  upon  tbe  contention 
that  the  mining  machinery  had  become  so 
affixed  to  the  realty  as  to  become  a  part 
thereof;  hence  could  not  be  recovered  in  a 
replevin  suit  in  any  event,  nor  at  all  as 
against  the  Intervener,  which  had  in  the 
meantime  declared  a  forfeiture  of  the  lease 
and  re-entered  into  possession  of  the  mining 
property.  It  will  thus  be  perceived  that  two 
difficult  questions  are  presented  for  our  de- 
termination. 

1.  The  authorities  pertaining  to  condition- 
al sales  are  far  from  harmonloua;  tbe  mle 
pertaining  to  fixtures,  and  wh^  personal 
property  loses  its  identity  as  such  and  be- 
comes merged  in  the  real  estate  to  which  it 
is  attached,  is  made  to  depend  largely  upon 
the  facts  of  each  particular  case.  Hard- 
ware Co.  V.  HcCarty,  10  Colo.  App.  220,  SO 
Pac  744.  The  first  question  has  been  re- 
peatedly before  the  courts  of  this  state  for 
consideration.  See  George  v.  Tufts,  5  Colo. 
165;  Weber  t.  Diebold,  2  Colo.  App.  68,  29 
Pac  747;  Tufts  v.  Beach,  8  Colo.  App.  35, 
44  Pac.  771 ;  First  Congregational  Church 
V.  Grand  Baplds  Co.,  16  Colo.  App.  46,  60 
Pac.  948;  Andrews  v.  Colo.  Savings  Bank, 
20  Colo.  313,  36  Pac.  902,  46  Am.  St  Rep. 
291;  Jones  v.  Clark,  20  Colo.  353,  38  Pac. 
371;  Clark  t.  Bright,  80  Colo.  199^  68  Paa 


506;  Coors  r.  Reagan*  44  Cola  128,  96  Pac 
966. 

[1]  It  is  not  necessary  that  we  should  an- 
alyze these  cases,  or  quote  at  length  from 
them.  Suffice  it  to  say  that,  contrary  to  the 
ruling  In  many,  perhaps  the  majority,  of  the 
states,  the  doctrine  In  Colorado  has  become 
well  established  that  a  conditional  sale  re- 
serving a  secret  Hen  to  the  vendor  Is  void 
as  against  creditors  or  subsequent  boldcra 
having  no  notice  thereof,  and  who  are  In- 
Jnrlously  atfected  thereby.  Mr.  Justice  Max- 
well, In  the  Coors  Case,  supra,  quotes  the 
following  with  approval  from  tbe  Weber 
Case,  supra :  "Appellee,  having  vested  Wood 
with  the  possession  and  all  indlda  of  owner- 
ship, it  was  not  a  bailment,  but  a  aale  sub- 
ject to  defeasance  upon  a  subsequent  con- 
dition, an  arrangement  known  only  to  tbe 
parties  themsdves.  A  party  who,  by  bis  own 
acts,  places  another  in  the  ostensible  posi- 
tion of  owner  should  J>e  estopped  to  deny 
such  ownership.  Private  transactions  of  tbls 
character  are-  not  favored,  and  they  are  <HP- 
posed  to  public  policy."  In  other  words,  such 
conditional  sales,  as  against  third  parties 
having  no  notice  thereof,  and  who  are  In- 
juriously affected  tfaer^y,  must  be  treated 
as  absolute  sales.  Hence,  so  far  u  tiM 
PuBEle  Company  Is  concerned,  the  sale  of  tbe 
machinery  in  tbe  instant  case  must  be  treat- 
ed as  ab80lut& 

[2]  There  are  additional  reasons  aMwartng 
In  the  contracts  of  sale  entered  into  between 
the  Machinery  Company  and  tbe  Gold  Dust 
Company  why  these  sales  must  be  regarded 
as  absolute^  so  far,  at  least,  as  tbe  Pmsle 
Company  Is  concerned,  under  ttie  mle  In  An- 
drews r.  Colorado  Savings  Bank,  snpra.  tIz.: 
A  promissory  note  was  given  by  the  Gold 
Dust  Company,  tbe  vendee,  to  tbe  Hactalnor 
Company,  tbe  voidw,  for  tbe  balance  due^ 
and  tbe  agreements  further  [vovlded  that: 
"Said  party  of  tbe  second  part,  tbe  Tendee, 
agrees  that  they  will  x»romptIy  pay  to  Uie 
party  of  the  first  part  tbe  purchase  price 
for  said  property,  when  and  as  the  suae 
shall  become  due  and  payable  as  albresKld.*' 
In  the  Andrews  Case  Mr.  Justice  Goddard, 
speaking  for  tbe  court,  says :  "Nottrithstand- 
lug  the  agreemmt  itself  provides  that  the 
title  to  the  seating  diall  ranaln  in  Ajadrews 
&  Co.  nnttl  BudL  jwyment  in  cash  shall  have 
been  made  therefor,  thus  evidencing  an  in- 
tent to  make  tbe  sale  conditional,  so  far  as 
the  transfer  of  tbe  title  is  concerned,  that 
such  an  intention  la  rebutted  by  the  terms 
and  stipulations  in  the  notes  given  in  pur- 
suance of  the  agreement;  they  being  abso- 
lute obligations,  making  tbe  purchaser  on- 
condltlonally  liable  for  tbe  purchase  price. 
Tbe  optional  iwyment  of  the  purchase  price 
Is  as  essential  to  constitute  a  transaction  a 
conditional  sale  as  the  conditional  passing  of 
tbe  title;  and  a  transaction  that  In  express 
terms  imposes  an  unconditional  liability  upon 
tbe  vendee  to  pay  tbe  purchase  price  tcx  tbe 
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property  delivered,  howeTer  characterized  by 
the  parties,  is  essentially  and  In  legal  effect 
an  absolute,  and  not  a  conditional,  sale." 

Inasmuch  as  the  lease  from  the  Pozzle 
Company  to  the  Gold  Dust  Company  required 
the  latter  to  purchase  and  install,  by  way  of 
addition  to  the  plant,  other  mining  machln- 
ezy  necessary  to  the  proper  operation  of  the 
mine,  such  requirement  being  one  of  the  con- 
siderations moving  from  the  lessee  to  the 
lessor,  in  the  pnrdiBM  and  installment  of 
the  machinery  here  InTolred  the  Gold  Dust 
Company,  the  lessee,  was  but  carrying  out 
one  of  the  conditions  of  the  lease  and  option. 

consideration  having  been  in  a  sense 
paid  to  the  lessor  (who  Is  not  shown  to  have 
had  knowledge  of  the  secret  lien)  by  the 
lessee  when  It  installed  the  machinery  in 
qnestlon,  this  consideration  can  not  now  be 
recovered  by  the  Machinery  Company  from 
the  lessor,  In  virtue  of  a  secret  lien  incident 
to  a  BO^lled  conditional  sale.  The  harsh- 
ness of  this  rule  is  more  anwrent  than  real, 
since  tlK  records  of  the  county  wherdn  the 
mining  property  la  located ,  afTorded  notice 
to  t^  Machinery  Company  at  the  time  it 
sold  the  machinery  to  the  leasee  that  the 
record  title  of  the  mining  proper^  was  In 
the  Pnssle  Company.  While  the  lease  In 
qoestion  appears  not  to  have  been  recorded, 
yet  the  Machinery  Company  coold  have  eas- 
ily ascertained,  what  the  provislonB  of  the 
lease  were ;  at  least  there  is  nothing  In  the 
record  to  Indicate  any  dlflScn)^  which  It 
would  have  encountered  In  this  behalf.  No 
great  hardship  la  perceived  In  a  rule  which 
requires  the  vendor  of  mining  machinery  to 
obtain  from  the  owner  of  the  record  title  of 
mining  property  on  which  the  machinery  he 
sells  Is  to  be  Installed  and  used  consent  to 
the  reservation  of  a  vendor's  Hen  before  de- 
livering such  machinery  to  a  purchasing  les- 
see. 

[I]  2.  The  machinery  sold  by  the  Machin- 
ery Company  to  the  Gold  I>a8t  Company, 
and  which  Is  involved  in  this  controversy, 
consisted  of  the  following  articles:  One  35 
H.  P.  boiler;  one  80  H.  P.  boiler;  two 
Fme-Vanners ;  four  iron  pulleys ;  one  wood 
pulley;  and  four  No.  S  Wllfrey  tables.  We 
have  followed  the  language  used  in  the  ab- 
stract In  describing  these  articles  of  machin- 
ery. As  we  understand  the  terms,  the  Frue- 
Vanners  and  the  Wllfrey  or  Wllfley  tables 
are  all  used  for  the  same  purpose,  and  con- 
stitute heavy  mining  machinery.  The  testi- 
mony concerning  the  installatlou  of  this  ma- 
,chlnery  shows  that  the  boilers  were  held  In 
place  by  stone  casings  laid  np  in  mortar  and 
cement,  and  were  connected  with  the  bal- 
ance of  the  mill  by  proper  pl[dng.  The  shaft- 
ing was  attached  by  bolts  to  the  timber  or 
framework  of  the  mill.  The  tables  were 
framed  In  a  foundation  resting  upon  the 
earthwork  of  the  mill,  and  all  the  tables  be- 
ing connected  to  the  shafting  by  bolts.  The 
Bsaclilnlst  wbo  btfped  instaU  this  machinery 


was  asked  the  following  questions  and  gave 
the  followli^  answers:  "Q.  Describe  to  the 
court  the  manner  in  which  the  tables  are  In- 
stalled. A.  We  put  them  down  the  way  we 
usually  do  to  make  them  stay.  Q.  Descrit>e 
more  In  detail.  A.  In  that  we  made  an  ex- 
tra foundation  and  set  them  on,  made  a  good 
solid  foundation,  and  they  were  fastened 
down  solid.  They  fasten  the  Wilfley  table 
down  with  a  lag  screw  to  this  foundation 
made  especially  for  that  That  Is  about  all 
that  was  necessary  to  do.  Q.  Tell  the  man- 
nar  In  which  it  tthe  80  H.  P.  boiler]  was  In- 
stalled. A.  It's  put  In  in  a  stone  wall,  as 
we  usually  Install  boilers  of  that  kind,  and 
connected  to  the  engine.  Both  boilers  are 
connected.  Q.  What  would  be  necessary,  Mr. 
Gilbert,  in  order  to  remove  the  80  H.  P.  boil- 
er you  refer  to?   A.  Disconnect  the  engine. 

*  *  *  Q.  What  else  would  be  necessary 
In  order  to  remove  the  80  H.  P.  boiler  from 
the  mill  besides  disconnecting  It  from  the 
engine?  A.  Just  simply  a  lot  of  work.  Q. 
What  effect  would  It  have,  if  any,  on  the 
stone  or  cement  casing?  A.  We  would  tear 
that  all  down."  Under  the  ruling  In  this  Ju- 
risdiction these  fixtures  become  a  part  of  the 
realty.  Rosevllle  Co.  v.  Iowa  Co.,  16  Colo. 
20,  24  Pac.  920,  22  Am.  St  Rep.  373 ;  Hard- 
ware Co.  V.  McCarty,  10  Colo.  App.  200-219; 
50  Pac.  744;  Mosca  Town  Co.  v.  Wellington, 
39  Colo.  326,  89  Pac.  783,  121  Am.  St  Hep. 
175;  Gibson  Co.  v.  McXlchols,  61  Colo.  69, 
116  Pac.  1041.  The  facts  in  the  last  case 
dted,  and  the  Rosevllle  Case  In  16  Colorado, 
are  strikingly  similar  to  the  facts  here  under 
consideration,  both  as  to  the  character  of 
the  property  and  the  manner  of  its  installa- 
tion. In  Hardware  Co.  v.  McCarty,  supra.  It 
is  said:  "Now,  it  Is  not  absolutely  necessary 
that  in  order  to  constitute  a  fixture,  so  as 
to  take  an  article  from  without  the  line  of 
personal  property,  It  should  be  permanently 
affixed  to  the  freehold  by  physical  attach- 
ment   This  may  or  may  not  be  the  case. 

*  *  *  The  controlling  questions  now.  In 
determining  as  to  a  large  class  of  articles 
whether  they  partake  of  a  real  or  a  personal 
character,  are  the  Intention  of  the-  party  to 
make  a  permanent  accession  to  the  freehold 
and  the  use  to  which  the  article  Is  to  be  ap- 
plied. [Citing  cases.]  If  it  constitutes  a 
part  of  a  plunt  of  machinery  necessary  to 
the  successful  operation  of  the  whole,  or  If 
Its  use  is  essential  to  the  operation  of  some 
part  of  the  machinery  which  is  physically 
attached  to  the  freehold,  then  it  may  in 
many  cases  be  properly  termed  a  fixture, 
even  though  It  wholly  lacks  a  permanent 
physical  attachment  to  the  reolty." 

The  record  in  this  case,  we  think,  clearly 
shows,  not  only  that  the  articles  of  machin- 
ery here  in  controversy  were  necessary  to 
the  successful  operation  of  the  whole  plant, 
or  at  least  to  the  operation  of  some  part  of 
the  machinery,  but  It  further  shows,  with 
reasonable  clearness,  that  It  was  the  Inten- 
tUm  of  tba  puty  who  Installed  the  madiln* 
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eiy  to  makft  a  permanent  accession  to  the 
freehold  and  to  use  these  articles  of  machin- 
ery for  the  sole  purpose  of  the  development 
and  operation  of  the  mine  on  which  Uiey 
were  installed.  Moreover,  they  appwr  to 
have  been  attached  to  the  freehold  with  this 
I>artlcular  puri>ose  In  view.  To  hold  that 
this  machinery  did  not  become  a  part  of 
the  real  estate  upon  which  it  was  installed 
would  be  to  fly  In  the  face  of  an  unbroken 
line  of  adjudications  from  the  two  appelate 
courts  of  this  state. 

The  Jodgment  of  the  district  court'  la  re- 
Tcned. 

(H  Colo.  App.  «) 

NATIONAL  CONST.  CO.  v.  OWENS, 

(Court  of  Appeals  of  Colorado.    April  14. 
1913.) 

Affbal  ahd  Ebbob  (f  lOU*)— nNDznafr-- 

CONOLrsiVBNBSS. 

If  after  careful  weigfalns  the  couflictins 
evidence  leaves  it  doubtful  as  to  which  side 
should  prevail,  the  Supreme  Court  will  not  dis- 
turb the  trial  court's  finding ;  the  burden  be- 
ing on  appellaat  to  affirmatively  show  error  to 
bis  prejudice. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
^^r^^  Cent.  Dig.  (J  3883-3989 ;   Dec  Dig.  f 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Greeley  W.  Whltford,  Judge. 

Action  by  Bobert  L.  Owens  against  the 
National  Construction  Company.  From  a 
Judgment  foz  plaintiff,  defendant  a^eals. 
Affirmed. 

Bobert  CoDler  and  T.  Winter  Hoyt,  both 
of  Denver,  for  appellant  Jamea  J.  McFee- 
ly,  of  Denver,  for  appellee. 

CUNNINGHAM,  P.  J.  On  March  26.  1903, 
plalntUI  filed  his  complaint  In  the  district 
court  to  recover  damages  for  the  violation 
of  a  contract  or  agreement,  whereby  he  was 
to  perform  for  the  defendant  certain  work 
in  and  about  tiie  construction  of  manholes 
and  flusliera  whi<^  constituted,  or  were  to 
constitute,  a  part  of  a  sanitary  sewer  sys- 
tem in  the  city  of  Denver.  After  having 
completed  a  portion  of  the  work  covered  by 
the  contract,  plaintiff  ceased  working.  He 
avers  that  the  defendant  violated  the  agree- 
ment, while  the  defendant  claims  that  the 
plaintiff,  without  cause,  ceased  work,  and 
became  thereby  responsible  for  the  breaking 
of  the  contract  Certain  modifications  as  to 
prices  for  dlfllerrat  items  of  work:  were 
made  by  mutual  consent  of  the  parties,  aft- 
er the  plaintiff  had  entered  upon  the  work, 
but  we  think  these  modifications  did  not 
constitute  a  new  contract,  as  appellant  con- 
tends. Plaintiff  alleges  that  at  the  time  the 
contract  was  broken  by  the  defendant  there 
remained  work  to  be  performed  under  the 
contract  upon  which  he  would  have  made  a 
clear  i^ofit,  had  he  been  permitted  to  com- 
plete the  same,  of  |l,50a  This  if  denied 
by  the  defendant 


The  jury,  upon  conflicting  evidence,  found 
that  the  plaintlfl  was  entitled  to  recover 
(739.50,  and  judgment  for  that  amount  was 
entered  in  favor  of  plaintiff.  The  evidence 
adduced  by  the  plaintiff  to  support  his  dam- 
agee  is  not  In  all  re8[>ects  clear  and  satisfy- 
ing, but  an  ezaminaticm  of  the  entire  evi- 
dence discloses  sufficient  grounds  to  support 
the  judgment  After  hearing  all  the  evl- 
drace,  and  the  motion  for  a  new  trial,  the 
trial  judge  evidently  took  this  view  of  the 
matter,  and  we  cannot  say  that  he  w«a  not 
warranted  In  ao  doing. 

[1]  The  Siqffeme  Court  of  West  Ylrtfnla, 
commenting  upon  the  du^  of  apellate 
courts,  when  reviewing  a  judgmoit  baaed 
upon  conflicting  testimony,  uses  this  Ian* 
guage ;  "If,  after  the  most  careful  scrutiny, 
the  conflicting  testimony  leaves  the  case  In 
such  a  pivotal  condition  that  it  Is  a  matter 
of  doubt  as  to  which  side  ought  to  prevail. 
It  becoming  a  mere  matter  of  conjecture, 
this  court  will  not  disturb  the  detennliia- 
tlon  of  the  lower  court,  In  obedience  to  an- 
othw  well-established  rule  that  the  burden 
is  on  the  appellant  to  affirmatively  show  er* 
ror  to  bia  prejudice."  Ward  t.  Ward,  48  W. 
Ya.  1-10^  26  S.  B.  642,  046L 

Judgment  affirmed. 


(M  Colo.  App.  lO 

CASTBIIXiA  et  aL  T.  TELOTTA  et  sL 

(Court  of  Appeals  of  Colorado.    April  14, 
1918.) 

1.  Watbbs  ANp  Wateb  Coitbskb  (|  1S8*)— 
Iaasb— Wateb  Bights. 

Under  a  lease  of  (arming  lands  for  tiiree 
years,  with  an  option  to  purchase  at  the  evid 
of  the  term,  which  provided  that  the  iessecs 
■bould  have  tiie  right  to  use  the  seepage  water, 
subject  to  use  by  the  lessors  when  they  abouM 
need  It  the  lessees,  on  their  election  to  par- 
chase  the  land,  were  not  entitled  to  a  specific 
conv»ance  of  the  right  to  the  seepage  water, 
free  xrom  any  prior  right  of  the  lesson. 

[Bd.  Noteu— For  otiier  eases,  see  Waters  aod 
Water  Courses.  Cent  Dig.  K  184,  186-188; 
Dec  Dig.  I  IBS.*] 

2.  Watbbs  ahd  WAvn  Coubbbs  ({  1S8K«] 

AOBESUENT  TO  FUBNISB  WaXIB  TO 

— Dauageb. 

In  a  lessor's  action  for  tin  recoveir  of 
farming  lands  for  which  the  lessee  had  paid  a 
rental  of  (ISO  a  year  for  three  years,  in  whi^ 
the  evidesce  as  to  damages  claimed  to  have 
been  suffered  by  the  lessee  from  the  lessor's 
failure  to  fnmlsb  water  was  conflicting,  the 
court  could  not  say  that  a  finding  of  flfiO  for 
each  of  the  two  years  that  the  lessee  held  over 
was  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig:  S  ISOi  Dee.  IN^  f 
168%.*]  ^  " 

Appeal  from  District  Ckinrt;  Chaffee  Oeon- 

ty;  Lee  Campion,  Judge. 

Action  by  Mlchede  Velotta  and  anotber 
against  Pompeo  Castrilla  and  anotber,  With 
cross-action  for  specific  performance,  etc 
Judgment  for  plaintiffs,  and  def«idantB  ax>- 
peal.  Afflrdied. 
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George  D.  vnQlams,  of  Sallda  (Jobn  A 
Perry,  of  Denver,  of  counsel)*  tar  hppei- 
lauts. 

CUNNINGHAM,  P.  J.  On  the  let  day  of 
August,  19(H,  the  appellants,  as  lessees,  en- 
tered Into  an  agreement  with  the  appellees, 
who  were  the  owners  of  a  tract  of  farming 
land  consisting  of  about  125  acres,  whereby 
the  appellants  agreed  to  lease  said  land  for 
three  years  at  an  agreed  price  of  $150  per 
year.  Incorporated  In  this  agreement  was 
an  option  pennlttliig  the  leraees  to  purchase 
the  land  at  the  expiration  of  their  lease  on 
the  terms  and  conditions  in  said  agreement 
aet  forth.  The  controrersy  arises  over  the 
different  otnutroctlon  placed  upon  a  certain 
clause  la  ttie  agreement  pertaining  to  water 
righta 

At  or  before  the  expiration  of  the  lease 
the  appdlante  signified  their  desire  and  In- 
tention to  exercise  their  option  of  purchase, 
and  t^dered  the  first  payment  In  accord- 
ance with  the  provisions  of  the  option,  de- 
manding, however,  that  certain  water  rights 
should  be  spedfically  set  forth  In  the  deed 
of  conveyance.  The  appellees,  placing  a  dif- 
ferent constmctlon  ujKJn  the  option  purchase 
than  that  contended  for  by  the  appellants, 
declined  to  make  the  deed,  and  after  much 
unavailing  effort  to  reach  some  basis  of  set- 
tlement appellee^  on  February  1,  1909,  filed 
their  complaint  In  the  district  court  for  the 
recovery  of  the  possession  of  the  land,  which 
ai^llants  continued  to  hold  after  the  ex- 
piration of  the  lease,  and  for  f 1,500  damages. 
By  the  terms  of  the  leasehold  provisions  of 
the  agreement,  the  rights  of  the  appellants 
thereunder  expired  on  January  1,  1908.  Xhe 
trial  occurred  August,  1909.  Nothing  was 
paid  by  the  an)ellants  for  the  use  of  the 
land  after  the  expiration  of  the  leasehold. 
The  defendants  answered,  admitting  the  leas- 
ing provisions  of  the  agreement,  and  by 
way  of  cross-complaint  asked  for'the  spedfic 
performance  of  the  option  agreement  They 
also  asked  for  damages  In  the  sum  of  $1,000 
for  loss  of  crops,  which  they  alleged  was 
due  to  the  failure  on  the  part  of  appellees 
to  furnish  during  the  leasing  period  the 
amount  of  water  which  they  allied  they 
were  entitled  to  use  under  the  agreement 
All  of  the  parties  to  this  action  are  Italian, 
as  were  many  of  their  witnesses.  They, 
spoke  our  language  Indifferently;  certain  of 
the  witnesses  speaking  through  an  Interpret- 
er, thereby  more  or  less  affecting,  In  point 
of  clearness,  the  testimony  given.  The  con- 
tract on  which  the  rights  of  all  of  the  par- 
ties depend  was  written  In  Italian,  and  the 
translations  Introduced  add  appreciably  to 
the  dlfficnltr  of  a  cteor  understanding 
thereof. 

[1]  1.  As  we  have  said,  the  whole  differ- 
ence between  the  parties  arises  over  the  con- 
struction of  that  feature  of  the  lease  and 
option  agreemeot  pertaining  to  water  rights 
which  the  appellants  would  be  entitled  to 


use  during  the  time  they  operated  the  land 
as  lessees,  and  which  they  would  be  entitled 
to  a  conv^ance  of  in  the  event  of  purchase. 
The  following  Is  all  that  appearn  In  the 
agreement  that  In  any  wise  refers  to  the  wa- 
ter rights.  We  quote  from  one  of  the  trans- 
lations which  appellants  set  forth  In  their 
brief,  and  with  which,  apparently,  they  are 
eatlsfled :  "The  Velotta  formally  bind  them- 
selves to  furnish  to  Castrilla  &  Capra  all 
the  spring  water  coming  from  the  farm  In 
where  they  are  actually  settled,  viz.,  the  wa- 
ter commonly  called  'seepage  water,*  and 
this  ontslde  of  the  one  that  they  have  actual- 
ly the  right  During  the  term  of  the  rental 
any  and  all  trouble  that  may  be  caused  by 
the  fault  of  Castrilla  and  Capra  will  fail 
over  them  and  at  any  time  that  the  Velotta 
will  be  In  need  of  the  seepage  water  they 
have  a  right  to  use  the  same."  It  appears 
from  the  r^rd,  although  there  la  nothing 
spec  J  9c  in  the  written  agreement  of  the 
lease  and  option  so  indicating,  that  there 
was  other  water  belonging  to  the  land  leas- 
ed which,  under  the  Intention  and  under- 
standing of  the  parties,  appellants  would  be 
entitled  to  use,  and  to  receive  a  conveyance 
for  if  they  purchased,  besides  the  so-called 
"seepage"  or  efving  w&ter;  but  as  there 
was  no  controversy  over  these  last-named 
Water  rights  further  reference  to  them  la 
unnecessary. 

It  will  be  seen  from  what  we  have  quoted 
from  the  written  agreement  that  the  quanti- 
ty of  seepage  or  spring  water  which  appel- 
lees were  to  furnish  appellants  Is  extremely 
uncertain  and  quite  incapable  of  ascertain- 
ment There  is  nothing  whatever  In  the 
record  which  discloses  with  anything  even 
approaching  deflnltoness  how  much  of  this 
seepage  or  spring  water  appellees  needed,  or 
for  what  portion  of  time  they  used  It,  and 
the  controversy  was  limited  to  this  seepage 
water  right  Appellants  were  unwilling  to 
accept  a  deed  to  the  land,  unless  this  par- 
ticular water  right  was  therein  q;>eciflcally 
and  unqualifiedly  conveyed.  The  following 
quesUons  proi)ounded  to  and  answers  made 
by  Castrilla  (who  seemed  to  represent  and 
apeak  for  both  appellants)  while  he  was  on 
the  stand  Indicate  with  reasonable  clear- 
ness his  attitude  at  the  time  he  made  the 
tender  and  demanded  a  deed.  He  was  tes- 
tifyiug  through  an  Interpreter,  which  ex- 
plains the  use,  at  times,  of  the  pronouns  In 
the  third  person.  "Q.  But  were  you  willing 
that  Mike  [referring  to  one  of  the  appellees] 
should  reserve  the  first  right  to  the  use  of 
the  seepage  water  to  himself?  A.  He  might 
use  the  water  when  he  needs  it  Q.  Was 
he  [Castrilla]  willing  that  the  deed  should 
state  that  Mike  should  have  the  first  right 
to  use  it?  A.  If  he  needed  It  Q.  Were  you 
willing  that  the  deed  should  so  state?  A. 
[by  the  interpreter].  He  wonts  to  know 
why  Velotta  should  have  the  first  right.  Q. 
Was  he  willing  that  the  deed  should  say 
that  Mike  should  leBerve  to  himself  the  flrat 
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right?  A.  No.  sir;  be  would  not  be  wllllDg 
that  the  contract  eaya  so;  he  cao  nse  the 
water  any  time  he  wants  it"  Under  this 
testimony  we  think  tiie  trial  Judge,  before 
whom  the  case  was  heard  without  a  Jury, 
was  warranted  In  finding  that  the  tender 
made  by  appellants  wfu  accompanied  by  a 
condition,  as  to  the  conv^ance  of  the  seep- 
age water,  not  warranted  by  the  written 
agreement  or  contract;  hence  of  conrse, 
specific  performance  could  not  be  awarded, 
and  the  defendants  (appellants  here)  were 
not  entitled  to  retain  possession  of  the  prem- 
ises after  tiie  explraUon  of  their  leasehold 
r^t  In  January,  1908. 

[2]  2.  The  evidence  on  the  question  of  tbe 
amount  of  damage  suffer^  by  ai^Uants 
while  they  were  farming  the  land  under 
their  leadng  agreement  is  conflicting.  The 
^t  that  year  after  year  they  paid  to  appel- 
lees In  cash  the  full  stipulated  rental  price, 
without  claiming  any  damage  due  to  the 
InsuflScioit  water  smvly,  greatly  weafcens 
the  force  of  the  testimony  given  by  appel- 
lants on  this  subject.  Th^r  contract  re- 
quired that  tb^  pay  flSO  a  year  for  the  use 
of  the  land  while  they  were  farmli^E  It 
undtf  tbo  leasing  agreement  This  amount 
Uiey  did  pay.  The  eourt  fixed  the  appellees' 
damages  at  $lfiO  for  each  of  the  years  1008 
and  1909,  beli^  the  two  farming  seasons 
during  which  aK>ellant8  retained  possession 
<A  the  premises  after  the  ezidratlon  of  their 
leas^ld  rights. 

There  are  other  features  connected  with 
the  case,  and  discussed  In  appellants*  brief, 
whldi  we  have  not  found  it  necessary,  after 
due  conslderatloD,  to  comment  upoa 

We  cannot  say  from  the  record  before  us 
that  the  finding  at  the  trial  court  was  un- 
just or  unreasonable,  or  that  the  appellants 
have  not  had  substantial  Justice. 

The  Judgment  of  the  trial  court  is  af- 
firmed. 


(24  Colo.  App.  4S) 

EMPIHE  RANCH  &  CATTLE  CO.  T.  LUSI- 
ELIUS. 

(Conrt  of  Appeals  of  Colorado.    April  14, 
1913.) 

L  Taxatioit  (i  790*)— Saue  or  Land  fob 
Taxes— Action  to  Tbt  Tmx— SimrLA- 

TION. 

Where,  in  an  action  to  quiet  title  to  land 
as  against  a  tax  deed  void  on  its  face,  it  was 
stipulated  that  as  to  the  deed  in  question  and 
certain  other  deeds,  also  set  ei^e,  the  treas- 
urer might  compute  the  taxes  and  Interest 
and  render  a  statement  thereof,  and  the  amount 
so  stated  should  he  inserted  in  the  judgment, 
such  stipulation  converted  the  action  into  one 
for  the  recovery  of  land  sold  for  taxes,  author- 
ized by  Rev.  St  1906,  f  QTSS. 

[Ed.  Not& — For  other  cases,  see  Taxation, 
Cent.  Dig.  iS  1570,  1672,  1573;  Dee.  Dig.  { 
790.*] 

2.  evidkncb  ($§  332,  s40*)— juogmbnt  {{ 
951*)— Record. 

Where  a  conrt  decree  is  offered  to  prove 
its  existence  aad  contents  or  its  mere  rendi- 


tion, the  record  or  an  authenticated  copy  is 
sufficient  without  producing  the  remainder  of 
the  record;  but  if  the  record  is  offered  as  an 
estoppel,  or  as  an  adjudication  of  certain  facts, 
it  must  be  accompanied  by  the  Judgment  ndL 

[£d.  Note.--For  other  cases,  see  Evidence. 
Cent.  Dig.  1237-1246,  1294r-1301;  Dec  Dte. 
8g  332,  340;*  Judgment,  Cent  Dig.  H  IfiOfr- 
1812:  Dec.  Dig.'S  i>51.*] 

3.  Taxation  (J  813*)— Sale  fob  Taxes— 
Statutoby  Action— Scope  of  Decbeb. 

Where,  in  a  statutory  action  for  poases- 
slOD  of  property  sold  for  taxes,  the  answer  was 
a  general  denial,  and  a  county  court  decree 
sustaining  the  tax  title,  not  referred  to  in  tb« 
pleadings,  was  valid  on  its  face,  and  the  judg- 
ment roll  was  not  introduced  to  show  its  in- 
Talidity^  the  court's  judgment  in  frvor  of 
plaintiff  should  have  been  limited  to  a  state- 
ment that  the  county  court  decree  was  to  have 
no  force  or  effect  as  against  ptaintiff'a  title, 
and  should  not  have  held  it  void. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  §  1611;  Dec.  Dig.  fi  813.*] 

4.  Taxation  (6  769*)— Tax  Deeds— Cobbec- 
TION  Deed— Execution— Va LI DiTT. 

Where,  in  an  action  to  recover  posaessioa 
of  land  sold  for  taxes,  defendant  claimed  onder 
a  tax  deed  which  was  void  on  its  face,  and 
also  introduced  a  correction  deed,  to  attack 
which  no  evidence  was  introduced,  bat  it  ap- 
peared that  it  was  issued  on  the  same  sue 
as  the  first  deed,  which  was  void  because  the 
certificate  was  assigned  by  the  coanty  clerk 
more  than  tliree  years  after  the  sale,  it  would 
be  presumed  that  the  redtals  in  the  first  deed 
with  reference  to  the  assignment  spoke  the 
truth,  and  hence  that  the  correction  deed  was 
void  for  the  same  reason,*  though  it  did  not 
disclose  what  officer  assigned  the  certificate, 
nor  when  it  was  assigned,  but  recited,  that  the 
assignment  was  antborised  by  the  board  of 

county  commissioners  on  the    day  of 

April,  1901,  the  same  month,  with  the  daj- 
omitted,  that  appeared  in  the  first  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  §8  1533-1536:  Dec  Dig.  |  769.*] 

Appeal  from  District  Court,  Yuma  Coanty; 
H.  P.  Burke,  Judge. 

Action  by  Eugene  Lumellus  against  the 
Empire  Ranch  &  Cattle  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Modi- 
fied and  aiprmed. 

R.  H.  Gllmore,  Of  Denver,  for  appellant. 
John  F.  Mallf  of  Denver*  for  appellee. 

MORGAN,  J.  [1]  Appeal  from  a  Jndgmeit 
for  the  recovery  of  a  quarter  section  of  land 
that  had  been  sold  for  taxes.  Appellant 
contends  that  the  Ju^ment  was  erroneous 
wherein  it  set  aside  a  Judgment  and  decree 
of  the  county  court  and  a  tax  deed  offered 
in  evldraice,  but  excluded,  because  the  coanty 
conrt  decree  was  not  supported  by  an  offer 
of  the  Judgment  roll,  and  the  tax  deed  was 
void  on  its  face.  This  contention  Is  not 
without  merit,  as  the  complaint  was  for  the 
possession  of  land  under  the  Code,  and  the 
answer  a  general  denial.  However,  It  'ap- 
pears In  the  record  that  as  to  the  tax  deed, 
aforesaid,  and  two  other  tax  deeds,  alao  set 
aside,  a  stipulation  was  made,  iu  reference 
to  these  deeds  and  the  contents  of  tbe  de- 
cree, that  "the  treasurer  might  compute  the 
taxes  and  Interest  and  render  a  statement 
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tbereof,  and  tbe  amouot  ao  stated  should  be 
inserted  In  the  Judgment,"  thus  bringing  the 
action,  under  the  decisions  of  this  and  the 
Sapreme  Court,  within  the  scope  and  pur- 
view of  an  action  for  the  recovery  of  land 
sold  for  taxes  under  section  5733,  Rev.  St 
190&  Empire  Ranch  St  Gattle^Co.  v.  Howell, 
129  Fac  247:  Rnstln  v.  M.  &  M.  T..  Co.,  27 
Colo.  358,  47  Pae.  302.  Tbe  stipulation  shows 
a  desire  to  have  the  taxes  paid  by  defendant 
returned,  and  premises  the  concession  that 
the  deeds  under  which  they  were  paid  might 
be  set  aside  and  canceled,  as  done  by  this 
court  in  the  first  case  above  dted. 

[2]  As  to  the  decree  of  the  county  court,  it 
was  not  error  to  exclude  It,  under  tbe  rul- 
ing of  this  court  in  the  case  of  Terry  v. 
Gibson,  128  Pac.  1127,  wherein  a  similar 
judgment  was  excluded  and  set  aside  under 
almost  identical  drcumstancea,  and  tbe  Judg- 
ment affirmed.  In  that  case  Cunningham, 
Judge,  dtlng  numerous  authorities,  said: 
"The  true  rule  with  refvence  to  the  admis- 
sion of  a  document  of  this  sort  is  that,  for 
the  purpose  of  proving  the  exlstoice  and 
contents  of  tbe  Judgment,  or  tbe  mere  rendi- 
tion of  it,  the  record  thereof,  or  an  authenti- 
cated copy  of  It,  Is  suffleient  without  produc- 
ing the  rfflnalnder  of  tbe  record;  but  when 
tbe  record  of  a  Judgment  Is  offered  as  an  es- 
toppel, or  when,  as  In  tbla  case.  It  Is  offered 
as  an  adjudication  of  certain  facts.  It  must 
be  accompanied  by  the  Judgment  roll." 

[I]  In  the  later  case,  also,  of  Empire 
Ranch  &  Cattle  Co.  v.  Coleman.  129  Paa  622, 
tbe  same  conclnslon  was  reached.  However, 
tbe  error  particularly  complained  of  on  this 
appeal  is  that  the  Judgment  of  the  lower 
court  set  tbe  decree  of  the  county  court  aside 
and  held  It  for  naught,  because  It  was  void, 
altbougii  it  was  not  referred  to  In  tiie  plead- 
ings, was  valid  on  its  face,  and  the  Judg- 
ment roll  was  not  introduced  to  show  Its  in- 
validity. That  the  lower  court  was  In  error 
In  this  particular  has  been  determined  by 
this  court  In  the  case  above  dted  (Stepire 
Ranch  ft  Cattle  Co.  v.  Coleman),  wherein 
the  court,  by  King,  Judge,  said:  "There  Is 
no  doubt  as  to  the  right  of  tbe  district  court 
to  bold  a  county  court  decree  void  on  a  col- 
lateral attack,  provided  it  affirmatively  ap- 
pears from  the  Judgment  roll  that  the  Judg- 
ment was  void  for  want  of  Jurisdiction  in 
the  county  court.  Empire  Ranch  &  Cattle 
Co.  T.  Coldren,  51  Colo.  115,  117  Pac.  1005. 
But  we  think  that  where,  as  in  the  Instant 
case,  the  decree  of  the  county  court,  regular 
on  its  face^  containing  recitals  which,  if  true, 
would  give  the  court  Jurisdiction  to  pro- 
nounce tbe  decree,  is  rejected,  when  ofTered 
as  evidence  of  title  and  as  an  estoppel,  for 
the  sole  reason  that  the  Judgment  roU  was 
not  offered  to  support  It — ^in  other  words,  tbe 
decree  is  excluded  for  want  of  competent 
and  suffldent  evidence  to  show  that  the  court 
had  Jurisdiction  of  the  parties,  Instead  of  for 
tbe  reason  that  an  affirmative  showing  has 
been  made  that  the  court  bad  not  Jurisdiction 


to  render  the  decree — the  court  was  without 
authority  to  adjudge  the  decree  null  and 
void,  and  the  judgment  should  have  been 
limited  to  holding  the  said  decree  of  no  force 
or  effect  as  against'  tbe  plaintiff's  title.  A 
decree  that  is  not  affirmatively  shown  to  be 
void,  should  not,  upon  a  collateral  attack,  be 
so  adjudged." 

This  is  particularly  true  where,  as  in  this 
and  the  Coleman  Case,  tbe  complaint  was 
the  code  action  for  poBseasion,  and  the  an- 
swer was  a  general  denial.  The  Judgment  of 
tbe  court  should  therefore  be  modified  and 
limited  to  a  statement  therein  that  tbe  de- 
cree of  the  county  court  has  no  force  or  ef- 
fect as  against  the  plaintiff's  title.  The  bet- 
ter pleading  in  all  such  cases,  when  the 
plaintiff  desires  to  have  tax  deeds  and  de- 
crees of  courts  set  aside,  Is  to  attack  them 
in  the  complaint,  or,  when  pleaded  in  the 
answer,  to  attack  them  in  the  replication. 

14]  All  other  assignments  concerning  the 
tax  deeds  relied  upon  by  defendant  and  of- 
fered or  admitted  under  Its  general  denial 
have  been  heretofore  determined  against  the 
api>ellants,  with  the  possible  exception  of  the 
deed  admitted  without  objection,  dated  and 
recorded  June  26,  1908,  in  Book  44,  page  21, 
of  Yuma  County  Records.  This  deed  was 
not  recognized  In  the  judgment;  however,  ap- 
pellant contends  that  it  was  absolute  proof 
of  title  In  the  defendant,  because  It  was  ad- 
mitted without  objection,  and  fair  on  Its 
face,  and  that  plaintiff  could  not  Introduce 
proof  of  Its  latent  infirmities,  under  the  gen- 
eral denial  of  the  replication.  An  examina- 
tion of  the  record  discloses  that  no  evidence 
was  introduced  attacking  It,  but  It  appears 
to  have  been  Issued  upon  the  same  sale  as 
the  first  deed  offered  and  excluded  as  void 
on  Its  face,  because  the  certificate  was  as- 
signed by  the  county  clerk  more  than  three 
years  after  the  sale,  and  must  have  t>een 
in  the  nature  of  a  correction  deed.  It  does 
not  disclose  what  officer  of  the  county  as- 
signed the  certificate,  nor  when  it  was  as- 
signed, but  it  does  dlsdose  that  tbe  assign- 
ment was  authorized  by  tbe  board  of  county 

commissioners  "on  •  day  of  April,  1901," 

the  same  month,  with  the  day  omitted,  that 
appears  in  tbe  first  deed  aforesaid.  This 
brings  the  deed  within  the  rule  announced 
in  Empire  Ranch  ft  Cattle  Co.  v.  Nelklrk,  128 
Pac.  468,  470,  wherein  this  court  said;  "But, 
Inasmuch  as  the  original  tax  deed  recites 
that  tbe  assignment  was  made  by  tbe  coun- 
ty clerk,  and  tbe  correction  deed  does  not 
negative  that  statement,  the  defendant  hav- 
ing offered  both  deeds  in  evidence,  It  must 
be  assumed  that  the  recitations  of  the  first 
tax  deed  with  reference  to  the  assignment 
spoke  the  truth,  and  defendant  is  bound 
thereby.  The  clerk  has  no  authority  to  as- 
sign a  certificate  after  tbree  years  from 
Its  date.  Lambert  v.  Scott  [53  Colo.  3S7J  127 
Pac.  142." 

Therefore^  as  modified,  the  Judgment  Is 
affirmed. 
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RUFnUS  RANCH  ft  GAITFLE  CKX  T.  HOW- 
ELL. 

(Gonrt  of  Appealg  of  Colorado.   April  14, 
1918.1 

1.  QCISnNa  TITLK  (I  44*)— Tbttbteb's  Dxbd 
— TOOITALS— PBXHA  FAOII!  BVIDENCC. 

Where,  in  a  statutory  action  to  quiet  title, 
plaintiff  daimed  under  a  trustee's  deed,  the 
recitals  in  the  deed,  introdoced  as  a  part  of 
^aiatUTa  chain  of  title,  were  prima  facie  evl- 
dmca  of  the  facta  redted. 

[Ed.  Note.— For  other  caaea,  see  Qnletiiif 
Title,  Gent  Dig.  U  8fr^:  Dea  Dig.  |  44.*] 

2.  ADTEBaS   POSSEBSIOK    ({  &5*)—CiOtX)R  OF 

TiTtB— Patmbnt  of  Taxes— Time. 

Defendant  daimed  color  of  title  by  reason 
of  a  tax  deed  void  on  its  face,  dated  April  10, 
and  recorded  April  22,  1901,  and  proved  pay- 
ment of  taxes  for  1900  on  April  2,  1901,  and 
annually  thereafter,  including  the  taxes  for 
1907,  paid  in  1908.  Held  that,  since  the  first 
payment  of  taxes  that  conld  be  counted  nnder 
Bev.  SL  1908,  |  4090,  conferring  title  b;  lim- 
itations on  proof  of  payment  of  taxes  under 
color  of  title  for  seven  years,  was  that  made 
in  1902  for  the  taxes  of  1901,  the  proof  was 
inanfficient  to  show  an  acquisitiOD  of  title  un- 
der anch  act  in  an  action  to  qniet  tille,  com- 
menced December  29,  1908. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  81  530-532;  Dec  Dig. 
i  95.»] 

8.  Appeal  and  Errob  (|  1051*)— Evidence— 

Matebiautt. 

Where  a  tax  deed  nnder  which  defendaut 
claimed  titie  in  a  statutory  action  to  quiet  ti- 
tie  was  rejected,  when  offered  in  evideuce,  be- 
cause void  on  its  face,  it  was  not  reversilde 
error  to  permit  the  introduction  of  further  evi- 
dence to  show  the  Invalidity  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1$  4161-4170;  Dee.  Dig.  | 
1051.*] 

4.  TAiATrow  (5  805*) —TaI  Salu— Void 

Deed — IiImitattons. 

A  tax  deed,  void  on  its  face,  is  inaufficieqt 
on  which  to  base  a  defense  of  bmitations,  un- 
der Bev.  St  1908,  8  5733,  providing  that  no 
action  to  recover  land  sold  for  taxes  shall  lie, 
unless  brought  within  five  years  after  the  ex- 
ecution and  delivery  of  the  deed  .therefor  by 
the  treasurer,  any  law  to  the  contrary  notwith- 
standing, etc. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1593-1Q97;  Dec.  Dig.  |  806.*] 

Appeal  ftom  District  Court,  Xuma  ponn- 
ty;  H.  F.  Bnrke,  Judge. 

Action  by  Lardner  Howell  against  the 
Empire  Bancb  &  Cattle  Company.  Judgment 
for  plalntift,  and  defendant  appeals.  AC- 
flrmed. 

B.  H.  QUmore,  of  Doiver,  for  appellant 
John  F.  Mall,  of  Denver,  tor  appellee. 

MOEGAN,  J.  [1]  Appeal  from  a  Judg- 
ment for  possession  of  a  quarter  section  of 
land.  .  Appellant's  contention  that  the  re- 
citals In  a  trustee's  deed  introduced  as  part 
of  plalntiCTs  chain  of  title  are  not  prima 
facie  evidence  of  the  facts  therein  recited  has 
been  determined  against  such  contention  in 
the  recent  case  between  the  same  imrties, 
129  Pac.  521,  affirming  a  case  between  the 
same  parties,  22  Ccdo.  Ai^.  889,  125  Pac  693. 


[2]  The  only  other  assignment  of  error  dis- 
cussed in  appellant's  brief  necessary  to  be 
considered  is  that  the  lower  court  erred  In 
holding  that  the  proof  made  by  tiie  defend- 
ant In  support  of  its  plea  of  the  seven-year 
statute  of  limitations  (section  4090.  Bev.  St 
1908)  was  luAifficlent  to  sui^rt  the  plea. 
The  defendant  claimed  color  of  tlUe  by  rea- 
son of  a  tax  deed,  void  upon  Its  face,  for 
reasons  glrea  In  several  cases  reooitly  de- 
cided between  the  same  parties  by  this 
court  The  deed  was  admitted  as  proof  of 
color  of  title.  The  proo^  chronologically 
stated,  was  that  the  taxes  for  1900  were  paid 
by  the  defoidant  April  2,  1901«  and  annual- 
ly thereafter,  Including  the  taxes  of  190T, 
paid  In  1908 ;  ttie  tax  deed  was  dated  April 
10,  and  recorded  April  22,  1001.  The  first 
payment  of  taxes  that  can  be  counted  under 
this  statute  was  made  In  1902,  for  the  taxes 
of  1901.  The  action  was  commenced  De- 
cember 29,  1908,  less  than  seren  years  aft- 
er the  first  payment  In  the  case  between 
the  same  parties,  22  Colo.  App.  684,  609, 138 
Pac  1096,  1101,  on  rehearing,  this  court 
through  Caonlngham,  Judge,  said:  ''Taxes 
that  have  been  assessed  and  which  are  dne 
and  payable  at  the  time  the  color  of  tlQe 
is  taken  cannot  thereafter  be  paid  and  count- 
ed as  one  of  the  seven  payments  required  by 
the  statute,  and  that  seven  fuU  years  must 
elapse  between  the  first  payment  of  taxes 
on  vacant  and  unoccupied  land  and  the  in- 
stitution of  the  suit  to  recover  the  land." 
Followed  and  dted  in  Uarks  v.  Morris 
(Colo.)  129  Pac  828.  It  appears  that  seven 
full  years  did  not  intervene  between  the 
first  payment  of  taxes  duly  and  timely  made 
after  the  recording  of  the  deed  and  the  com- 
mencement of  the  action,  under  the  forego- 
ing decisions;  h^ce  the  facts  did  not  sus- 
tain the  plea. 

Although  not  necessary  to  determine  on  this 
appeal,  another  assignment  will  be  consider- 
ed, whereby  appellant  contends  that  under 
a  general  denial  in  the  replication,  a  plain- 
tiff, in  the  code  action  for  possession  <i€ 
land,  cannot  introduce  evld^ce  attacking  a 
tax  deed.  Introduced  by  defendant  for  de- 
fects not  a[4>earing  on  the  face  thereof. 
This  contention  is  not  without  merit,  where 
the  defendant  pleads  a  tax  deed,  fair  on  lu 
face,  to  establish  titie  In  himself.  Anderson 
V.  Bartels,  7  Colo.  256.  3  Pac  225;  SchU- 
geter  v.  Gnde,  30  Colo.  310.  70  Pac  428; 
Harrison  t.  Hodges,  49  Colo.  106,  111  Pac. 
706.  In  the  last  case  cited,  however,  the 
Supreme  Court  held  that  in  the  oode  action 
to  quiet  title  It  is  impossible  to  conceive 
how  a  defendant  can  plead  the  inflrmities  in 
a  tax  deed  that  Is  not  plead^  by  the  plain- 
tiff; and  it  would  seem  that  In  the  code 
action  for  possession  of  land  It  would  be  no 
less  impossible  to  conceive  how  a  plaintiff 
could  be  expected  to  plead  In  a  replication 
the  defects  leading  up  to  the  executlwi  of 
a  tax  deed  relied  upon  by  defendant,  where 
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tlie  defendant  has  not  plekded  It  In  tlie  an- 
swer. In  BO  fBT  as  It  may  have  been  In- 
timated in  the  opinion  in  the  case  of  Em- 
pire Bandi  &  Cattle  Ca  t.  Howell,  128  Pac. 
474.  475,  tfaat  the  plaintiff  In  that  case  could 
not  Introduce  proof  of  the  defects  In  the 
proceed  lugs  leading  up  to  the  iBsoanoe  of 
the  tax  deed,  fair  on  its  face,  relied  upon 
bj  defendant,  the  coort  was  led  Into  error 
by  the  mistaken  Impreesloii,  no  doubt,  that 
the  defendant  bad  pleaded  such  a  tax  deed, 
without  realizing  that  the  answer  of  the 
defendant  was  a  general  denial  only.  The 
opinion  In  that  case  should  be  limited  to 
Instances  where  a  tax  deed,  valid  on  Its 
tece,  has  been  sufficiently  pleaded. 

[1, 4]  In  the  pending  case  the  defendant 
pleaded.  In  one  of  its  d^ensee,  a  tax  deed 
wM^  was  rejected  when  offered  In  eri- 
denoe,  because  void  on  its  face;  and  the 
aiqtellant  contends  that  It  was  rerersible  er- 
ror to  permit  the  Introduction  of  further  evl- 
denc©  to  prore  the  invalidity  of  said  deed. 
This  ndgbt  -have  been  unnecessary,  but  not 
reversible  matter.  As  the  deed  was  void 
on  Its  face,  it  was  properly  »cluded.  It 
was  Insufficient  upon  wbidi  to  base  the 
statute  of  Ilmltatlcms  pleaded  In  the  fourth 
defMise  (section  S733,  Bev.  St  1908),  and,  an 
taerdnbefore  stated.  It  was  insufficient  upon 
which  to  base  the  plea  of  the  seven-year 
statute  of  limitations,  on  account  of  the 
lack  of  the  necessary  period  of  aev&i  years 
between  the  first  payment  of  taxes  and  the 
commencement  of  the  action. 

jQdgmMit  afflrmed. 


(24  OehL  A99.  «> 

EUPIBS  RANCH  &  CATTUD  GO.  T. 
FARMER. 

fConrt  of  Appeals  of  Colorado.    April  14, 
1813.) 

1.  JtrDOMBIfT  <|  48^)— Taoatioii->Ooxj.atkb- 
AI..  ATrAOK--JVBl0DIOTIOH. 

A  district  coort  m&jr  decree  that  a  Judg- 
ment of  a  county  conrt  is  void,  even  on  collat- 
eral  attack,  If  It  affirmatively  appears  from 
the  Jodgmeat  roll  that  the  eoonty  conrt  Judg- 
ment Is  void  for  want  of  Jorisdiction. 

[Ed.  Note.~For  other  caaes,  see  Judgment, 
Cent  Dig.  M  924,  825;  Dec.  Dig.  {  480.*] 

2.  Judgment  (I  950')— Vauditt— Plkadinq 

—ESTOPPXL— TITLE. 

In  an  action  to  recover  land  sold  to  de- 
fendant for  taxes,  plaintill  may  lotrodaee  evi- 
dence showinc  defects  in  a  Judgment  or  decree 
quieting  defendant's  title  under  the  tax  deed, 
when  such  decree  ts  offered  as  evidence  of  es- 
toppel or  of  titie,  though  the  decree  is  not 
pleaded  in  defendant's  answer,  and  plaintiff's 
replication  Is  but  a  general  deniaL 

[Ed.  Note.— For  other  cases,  see  Jodnnent, 
Cent.  Dig.  H  1804,  1806,  18OT;  Dee.  Dig.  | 
960.  •! 

a  PLUDTifo  (I  427*)— WAXvn  mr  Objbc- 

Tions— BVIDBNCI. 

Where,  in  an  action  to  recover  land  sold 
for  taxes,  defendant  offered  in  evidence  cer- 
tain county  court  decrees  quieting  its  tax  ti- 
tle which  were  not  pleaded.  Dlaintiff*s  failure 
to  object  to  the  admlsnon  of  toe  decrees  with- 


out tbe  judgment  roll  did  not  preclude  him 
from  producmg  the  Judgment  roU  himself,  even 
under  a  general  denial,  and  thereby  showing 
tbat  the  decrees  were  void. 

[Ed.  Note. — For  other  eases,  see  Pleading. 
Cent  Dig.  11  1428-1432;  Dea  Dig.  §  427;' 
Trial.  Cent.  Dig.  {  266.] 

4.  Taxation  (j  813*)— QtnxTisa  'tnxx— Va- 
cation or  JUDaUEHT. 

Where  plaintiff  sued  at  law  to  recover 
land  sold  for  taxes,  and  defendant,  without 
pleading  them,  introduced  certain  void  county 
court  decrees  quieting  its  tax  title,  the  court 
should  have  limited  its  Judgment  to  a  holding 
that  the  decrees  were  ineffective  to  bar  plain- 
tiff*B  right  to  relief,  and  should  noL  In  the  ac- 
tion at  law,  have  decreed  that  they  be  set 
aside  and  held  for  naught 

[Ed.  Note.~For  other  eases,  see  Taxation. 
CenL  Dig.  |  16U;  Dec  Dig.  f  81S.*] 

Appeal  from  District  Court,  Tuna  Coun- 
ty ;  H.  P.  Burke,  Judge. 

Action  by  Jasper  Farmer  against  the  Em- 
pire Ranch  ft  Cattle  Company.  Jn^ment 
for  plaintiff  and  defendant  appeals.  Af- 
firmed. 

B.  H.  GUmor^  of  Denver,  for  aroellant 
J.      Mall,  of  Denver,  for  appellee. 

MORGAN,  J.  Aiqpeal  from  a  Judgment  in 
favor  of  plaintiff  for  possession  of  three 
quarter  sections  of  land  that  had  ^wen  sold 
for  taxes.  All  of  the  aasigomenta  of  error 
her^  have  been  determined  heretofore 
against  aj^tellant'a  contention,  with  possibly 
one  exception,  parttcularly  by  two  cases  In 
which  the  opinions  have  Just  been  written: 
EuQilre  Ranch  &  Cattle  Co.  v.  Lumeliua  (No. 
8,488)  131  Pac  796,  and  Empire  Ranch  &  Gat 
tie  Co.  T.  BoweU  <No.  8,662)  131  Pac.  708. 
In  this  case  the  defendant  pleaded  in  Its  an-' 
swer  fOnr  decrees  of  a  county  court,  quieting 
tbe  d^ndant'a  title  in  the  proiwrty  Involved 
herein,  tliat  were  offered  in  erid^ce*  two  of 
which  were  excluded  because  not  accompa- 
nied by  the  Judgment  roll,  and  two  admitted 
without  objection,  ^p^lant  contends  that, 
as  two  of  these  decrees  were  admitted  with- 
out objection,  were  beaded  in  the  answer, 
and  wm  not  attacked  in  the  replication,  ex- 
cept by  general  denial,  they  should  stand  as 
evidence  of  title,  and  that  the  court  erred  in 
admitting  evidence  attacking  than,  and  in 
setting  them  aside  in  its  Judgment 

The  eoutoition  Is  that,  the  decree  in  eadi 
instance  being  pleaded,  and  valid  on  its  fiuse, 
tbe  plaintiff  could  not,  under  the  general 
denial  in  the  r^llcation,  introduce  any  proof 
of  defects  In  the  proceedings  prior  to  its  oi- 
try.  This  necessarily  contemplates  a  tech- 
nical question  of  pleading  not  decided  in  tbe 
Lumelios  Case,  or,  so  far  as  the  investiga- 
tion has  beoa  ^tended,  in  any  other  case 
dedded  by  the  Supreme  Conrt  or  the  Court 
of  Appeals  of  this  state. 

[1]  We  have  decided  in  the  Lomelias  Case, 
citing  Terry  v.  Gibson,  128  Pac.  1127,  that 
it  was  not  error  to  exclude  such  decrees 
from  the  evidence,  when  not  accompanied  by 
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tbe  ju^ment  roll,  and  that  a  district  conrt 
may  decree  that  a  judgment  of  a  county 
court  is  void,  even  on  collateral  attack,  if  tt 
affirmatively  appears  from  the  judgment  roll 
that  the  county  court  judgment  is  void  for 
want  of  jurisdiction,  citing  Empire  Co.  v. 
Coleman,  120  Pac.  522. 

[2]  We  have  decided  in  the  Howell  Case, 
in  reference  to  a  tax  deed,  citing  Harrison 
V.  Hodges,  49  Colo.  105,  111  Pac.  700,  that 
where  it  is  not  pleaded  in  the  answer  in 
an  action  of  this  character  the  plaintiff  may 
introduce  evidence,  even  under  a  general  de- 
nial in  the  replication,  showing  defects  in 
the  proceedings  prior  to  Its  execution.  The 
same  rule  will  aK>ly  to  a  judgment  or  decree 
when  it  is  offered  as  evidence  of  estoppel,  or 
of  UUe. 

Consequently,  the  question  presented  is: 
Was  the  evidence  proving  the  Invalidity  of 
the  two  admitted  decrees  admissible  under 
the  general  denial  in  the  replication?  The 
answer  must  be  in  the  negative,  under  strict 
rules  of  pleading;  but  applying  the  same 
strict  rule  the  answer  should  specifically 
plead  a  decree,  so  that  it  may  be  identified, 
and  show  that  the  title  of  the  parties  In 
issue  In  the  decree  pleaded  is  the  same  title 
in  issue  in  the  pending  case.  2  Freeman  on 
Ju^iments,  8  461. 

[3]  The  title  may  have  been  the  same,  but 
neither  the  answer  nor  the  decrees  them- 
selves disclose  It,  and  under  these  conditions 
it  was  not  reversible  error  to  permit  the 
plaintift  to  prove,  under  the  general  denial 
in  his  replication,  by  Introducing  the  judg- 
ment roll,  that  the  decrees  were  void.  A  re- 
versal and  another  trial  would  result  in  the 
same  judgment.  Furthermore,  a  mere  fail- 
ure of  plalntifr  to  Interpose  an  objection  to 
the  admission  of  the  decrees  (without  the 
judgment  roll,  which  would  have  excluded 
them  or  required  the  roll  to  be  produced  by 
the  defendant)  ought  not  to  preclude  the  plain- 
tiff from  producing  the  roll  himself,  even  un- 
der a  general  denial.  The  tectinlcal  "pound 
of  flesh"  seems  to  be  demanded  on  both 
sides,  but  this  court  is  pleased  to  find  itself 
bound  to  disregard  such  demands,  under  the 
more  persuasive  Influence  of  section  84,  Rev. 
St  1908,  which  provides:  "The  court  shall 
in  every  stage  of  an  action  disregard  any  er- 
ror Or  defect  in  the  pleadings  or  proceed- 
ings which  shall  not  affect  the  substantial 
rights  of  the  parties,  and  no  Jadgment  shall 
be  reversed  or  affected  by  reawn  at  such  er- 
ror or  defect." 

[4]  We  are  not  disposed,  however,  to  say 
that  it  was  not  error  to  hold  them  for 
naught  and  set  them  aside  In  this  action  at 
law,  but  will  only  say  that  the  judgment  of 
the  lower  court  should  be  modified,  in  ac- 
cordance herewith,  as  to  all  of  said  decrees, 
as  directed  In  the  case  of  Bmplre  Rancb  A 


Cattle  Co.  T.  Lumellus,  supra,  appealed  from 
the  same  court.  This  does  not  conflict  with 
any  former  opinions  of  this  or  the  Supreme 
Court  holding  that  tax  deeds  may  be  set 
aside  under  similar  pleadings,  because,  in 
reference^  to  euch  deeds,  the  courts  are  con- 
trolled by  the  peculiar  provisions  of  section 
5733,  Rev.  St  1908.  Empire  Ranch  &  Cat^ 
tie  Co.  V.  Howell,  129  Pac.  247;  Bnstlil  T. 
M.  &  M.  T.  Co.,  23  Coh).  358.  47  Pac  302. 
Furthermore.  In  all  cases  brought  to  recover 
land  sold  for  taxes,  founded  upon  the  code 
action  of  possession,  and  recently  dedded  by 
this  court.  Including  the  present  case,  the 
parties  have  either  stipulated  that  the  tax- 
es and  interests  should  be  returned,  as  pro- 
vided in  section  5733,  supra,  and  thus 
brought  the  cases  within  the  scope  of  said 
section,  or  else  the  case  has  been  tried  with- 
out objection  as  to  the  pleadings,  and  In 
ail  respects  the  same  as  If  the  proceedings 
had  been  a  snlt  in  eqoi^  or  to  quiet  ti- 
tle. No  error  is  found  concerning  the  set- 
ting aside  of  the  tax  deeds  on  tills  aiq>ea], 
and  the  questions  involved  oonoeming  tbe 
same  have  been  heretofore  determined  txj  xb- 
cent  decisions  of  this  oourt 
The  Judgment  Is  affirmed. 

(24  Ocdo.  App.  37) 

WESTERN  INVESTMENT  &  I«AND  Ca  T. 
•     FIRST  NAT.  BANK  OF  DENVER. 

(Court  of  .^ipeali  of  Colorado.   Aiiril  14, 
1913.) 

On  motion  to  amend  fonner  oidnlMi.  Ibh 
tlon  granted. 
For  former  optadoDf  see  128  Paa  47&. 

PER  CURIAM.  Tb»  attention  of  the  court 
has  been  called  to  tbe  fact  tliat  the  opinion 
filed  her^  on.  October  14,  1912,  appeua  to 
reverse  the  Judgment  of  the  court  below  as 
to  the  defendant  Frank  J.  Macarttay,  as  well 
as  to  bis  codefendant,  the  Western  Invest- 
ment &  Land  Company.  Tbe  appeal  'flns 
taken  by  the  Western  Investment  4k  Land 
Company  only.  No  exceptions  were  taken 
to,  and  no  appeal  prayed  from,  the  Judgment 
of  the  trial  court  against  the  said  Iffacarthy, 
and  so  far  as  the  opinion  of  this  conrt  ap- 
pears to  reverse  the  cause  as  to  him  It  was 
unintentionally  and  Inadvertently  so  writtOL 

The  last  paragraph  of  said  opinion  Is  bere- 
by  amended  so  as  to  read  as  follows:  'Tor 
the  error  of  the  court  In  withdrawing  the 
cause  from  the  jury  and  directing  a  verdict, 
the  judgment,  as  to  the  appellant,  the  West- 
ern Investment  &  Land  Company,  will  be 
reversed,  and  the  cause  remanded  for  a  new 
trial;  but  this  opinion  shall  not  affect  the 
Judgment  of  the  trial  court  as  to  the  def^d- 
ant  Frank  3,  Macarthy.  Reversed  and  re- 
manded." 
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(S4  Colo.  App.  VL) 

BLOOMFIELD  t.  NEVITT. 

(Court  of  Appeal*  of  Colorado.     April  14. 
1913.) 

1.  Affeal  akd  Ebbob  (I  1002*)— Bevmw— 
QuEsnons  of  Fact. 

A  findinc  of  the  jar;  on  an  issae  of  fact, 
where  the  evidence  was  iu  sharp  conflict,  was 
conclusive  on  appeaL 

[Ed.  Note.— For  other  cases,  tee  Appeal  and 
Error,  Cent.  Dig.  H  803&-«9e7;  Dec.  Dig.  | 
1002.»] 

2.  Attobnbt  and  Cuknt  (i  26*)— Lubilitt 

or  AtTOBNET— EXFENSKB  OF  BUIT. 

An  attorney  who  directed  an  official  re- 
porter to  prepare  a  bill  of  exceptions,  and  who. 
made  no  claim  that  he  had  aatbority  to  bind 
bis  client  to  pay  therefor,  was  liable  lor  the 
Talue  of  the  reporter*!  aerTleeB. 

[Ed.  Note.— For  other  caae^  Me  Attorney 
and  Client,  CenL  Dig.  H  38,  Dec  Dig.  S 
26.  •] 

8.  ATIOBNET  AHD  CuKIIT  (i  26*)- LtABlUXT 

or  Attobnet- Expenses  or  Suit. 

'Where  an  attorney  without  authority  from 
bis  client  directed  an  official  reporter  to  pre- 
pare a  bin  of  exceptions,  but  did  not  repre- 
sent to  the  reporter  that  he  had  authority  from 
bis  client,  and  the  reporter  with  knowledge 
that  the  client  denied  liability,  bat  under  the 
mistaken  belief  that  the  attorney  had  implied 
authority,  brought  suit  against  the  cUrat,  he 
could  not  reoorer  from  the  attorney  his  ex- 
penses in  nnsuecessfullr  prosecuting  such  suit 

[Ed.  Note.— For  other  cases,  sea  Attorney 
and  CUent,  Gent.  Dig.  Ii  38»  SO;  Dec  Dig.  } 
26.*] 

Morgan,  J.,  dlaaenting. 

Appeal  from  District  Gonrt;  Rio  Qrande 
.County;  Olurlea  A.  Pike,  Judge. 

Action  by  John  Nevltt  against  In.  J. 
BloomflelA,  Judgment  for  plaintitT,  and  de- 
fendant appeals.   Modified  and  remanded. 

Jesse  Stephenson  and  James  P.  Veercamp, 
botb  of  Monte  Vista,  for  appellant.  Charles 
M.  Corlett  and  John  Nevltt,  both  of  Monte 
Viata,  for  apptilee. 

CUNNINGHAM,  P.  J,  John  Nevltt,  the 
appellee,  was  the  ofHcial  reporter  of  the  dis- 
trict court  of  Rio  Grande  county  and  other 
counties  of  the  Twelfth  Judicial  district  In 
tblfi  capacity  he  reported  the  proceedings  of 
a  certain  trial  In  Saguache  comity.  There- 
after he  made  a  bill  of  exceptions.  Including 
aU  of  the  testimony  taken  on  the  trial.  This 
service  was  performed,  as  he  alleges,  at  the 
instance  and  request  of  the  appellant,  Bloom- 
fleld,  who  was  the  principal  attorney  for  the 
losing  parties,  Emll  and  Frances  Tobler.  The 
Toblers  declined  to  pay  Nevitt's  bill,  or  any 
part  thereof,  contending  that  they  had  not 
authorized  their  attorney  to  have  the  testi- 
mony extended,  and  did  not  desire  to  appeal 
from  the  Judgment  which  had  been  rendered 
against  them.  Xbereopon  Nevitt  brought  suit 
against  the  Toblers,  and  obtained  a  Judgment 
for  9490  (with  interest),  which  was  the 
anunmt  plaintiff  was  Justly  entitled  to  charge 
for  his  aerrices  under  the  prevailing  iwices 
for  such  work.  The  Toblers  appealed  the 
case  to  the  Supreme  Court,  wbere  the  Judg* 


ment  was  reversed.  This  ease  is  reported 
in  45  Colo.  231.  100  Pac.  416,  23  L.  R.  A. 
(N.  S.)  702,  132  Am.  St.  Rep.  142,  16  Ann, 
Cas.  925.  A  careful  statement  of  facts  in- 
volved In  that  case  was  made  by  Mr.  Justice 
Campbell,  and  by  reference  we  adopt  so 
much  thereof  as  may  be  applicable  to  the 
case  before  us.  Following  the  decision  in 
the  Supreme  Court,  and  on  May  25,  1909, 
Nevltt  filed  suit  in  the  district  court  oC  Rio 
Grande  county  against  Bloomlleld  to  recover 
the  amount  claimed  for  his  services,  with  in- 
terest thereon,  together  with  the  addlttoual 
sum  of  $309.72,  which  represents  the  amount 
which  he,  Nevltt,  laid  out  and  expended  in 
the  prosecution  of  his  suit  against  the  Tob- 
lers. The  Jury  returned  a  verdict  in  favor  of 
Nevltt  for  $957,  which  includes  accrued  inter- 
est upon  tUe  original  claim,  though  this  fact 
is  not  clearly  dedudble  from  the  abstract 
filed.  We  discover  no  complaint  made  In 
brief  of  defendant  on  the  .  grounds  of  the  ex- 
cesslveneas  of  the  verdict,  other  than  the 
general  claim  of  nonliability  on  the  part  of 
defendant  for  any  sum  whatever.  From  this 
Judgment  Bloomfleld,  the  defendant,  brings 
this  cause  here  on  appeal. 

[1]  L  Appellant  denies  that  he  ever  or- 
dered, directed,  or  instructed  Nevltt  to  make 
the  bill  of  exceptions.  His  sole  defense  is 
predicated  upon  this  single  contention.  The 
testimony  upon  this  point  la  conceded  by 
counsel  for  appellant  to  be  In  sharp  conflict. -^ 
From  the  verdict  of  the  Jury  It  Is  mani- 
fest that  on  this  tBsue  of  fact  they  found 
against  appellant,  and  we  are  concluded  by 
that  finding.  The  Supreme  Court,  on  the 
trial  of  the  Tobler  Case,  held  that  Bloomfield 
had  no  authority  whaterer  to  order  the  bill 
of  exceptions.  Indeed,  in  the  Instant  case, 
Bloomfleld  makes  no  contention  that  he  had 
such  authority,  but  as  we  have  already  point- 
ed out,  predicates  his  entire  defmse  upon  a 
Sat  denial  that  he  gave  any  iostructions  to 
Nevltt  to  make  the  bill  of  exceptions.  All 
argument,  therefore  <and  there  Is  much  of  it 
In  the  brleft),  pertaining  to  agency  and  In- 
nocent mistake  on  the  part  ,  of  the  agent  as 
to  Ma.  authority,  has  no  application. 

[2]  The  Jury  having  found  that  appellant 
directed  the  appellee  to  make  the  biU  of  ex- 
ceptions, and  there  being  no  dispute  as  to 
the  value  of  the  work,  the  liability  of  the 
appellant  to  the  appellee.  In  the  drcumstanc- 
es  of  the  case  as  Just  stated,  follows  as  a 
natural  con8eQuen(».  We  have  therefore  no 
difficulty  In  reaching  the  conclusion  that 
the  appellant  should  pay  the  appellee  for 
the  service  which  he,  the  appellee,  rendered; 
the  former's  liability  to  the  latter  In  the  sum 
of  at  least  9450,  with  Interest  thereon  from 
the  date  tliat  tbe  anunint  became  due,  bsbbib 
clear. 

[S]  2.  The  lUbllity  of  the  defendant 
Bloomfleld  tot  the  costs  Incurred  by  Nevltt 
in  tbe  proseou'tion  of  his  salt  against  the 
Toblers  presents  a  more  dlflicBlt  question. 
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On  tbls  point  the  record  dlseloBefl^  wltbont 
any  serlouB  conflict,  tbat  Bloomfleld  never 
made  &nj  spedflc  or  direct  representatlMi  to 
Nevltt  that  he  had  authority  to  bind  his 
clients  for  the  work  which  the  jary  fonnd 
he  had  directed  Nevltt  to  do.  Nevltt  appears 
to  have  assumed,  from  the  &ct  that  Bloom- 
fleld was  the  leading  counsel  for  the  Toblera, 
and  from  that  foct  alone,  that  Ms,  Bloom- 
field's,  order  for  the  bill  of  exertions  bound 
hla  <^^t8,  and  upon  this  erroneous  assump- 
tion brought  suit  against  the  Toblers  and  In- 
curred expenses  amounting  to  something 
over  (300,  In  the  unsucceesful  prosecution 
thereof.  On  this  point  the  Supreme  Court, 
in  Tobler  v.  Nevltt,  supra,  says:  "There  Is 
■0  evidence  in  this  case  of  ratification  of,  or 
acquiescence  in,  such  employment  of  plaintiff 
by  defendants  In  this  action.  The  cause  hav- 
ing been  tried  by  plaintiff's  couDsel  upon  the 
theory,  which  the  trial  court  adopted  by  so 
instructing  the  Jury,  that  the  special  retain- 
er of  Bloomfleld  to  try  the  case  In  the  dis- 
trict court  necessarily  carried  with  It  tbe  im- 
plied power,  without  any  special  authority 
from  his  clients,  to  perfect  an  appeal  and 
represent  his  clients  therein  and  to  bind  them 
to  pay  all  the  costs  and  expenses  necessarily 
incurred  In  the  prosecution  of  such  review, 
his  judgment  cannot  stand."  From  tUs  it 
will  be  seen  that  Nevltt'a  proMcutl<Hi  of  his 
case  against  tbe  Toblers  was  the  resalt  of  a 
mistaken  cone^tion  at  the  law  of  agency, 
and  not  from  any  mistaken  Tiew  of  the  fitcts 
for  wbl<di  Bloomfleld  ma  at  all  reaimnBlbla. 
Indeed;  tbe  record  in  tbla  case  dlaelosea  that 
Nevitt  knew,  before  ba  Instltated  tbe  former 
suit  against  the  Toblers,  that  they  denied  all 
liability  on  bia  claim,  and  doiled  Out  th^ 
bad  anthorlxed  Bloomfl^  to  mder  tba  biU 
of  eneptlona,  or  that  fbey  bad  any  Intok* 
turn  of  appealing  the  case.  Bloomfldd  hlm- 
aelf  practically  told  Nevltt,  before  tbe  latter 
Instituted  bis  suit  against  the  Toblers,  tbat 
be  had  no  socb  authority,  for  he,  Nevltt,  tes- 
tified tbat,  irtuo  be  adud  Genml  Bloomfitfd 
about  wbetbar  he  waa  antboriied  to  order 
tbe  woA  done,  all  tbat  be,  Bloomfleld,  said 
waa,  "Sometimea  attomeya  take  a  great  deal 
oC  authority."  We  tberefwe  are  In  accvrd 
wUb  tbe  atatemeot  of  Mr.  Jnatloe  Campbell* 
wtaldi  we  have  already  qnoted,  to  tbe  ^Eect 
that  Nevltt  prosecuted  his  case  against  tbe 
Toblers  upon  a  mistaken  theory  that  the 
vedal  rrtalner  of  Bloomflaid  to  ti7  tbe  eaae 
iB  the  diaferict  court  necessarily  carried  with 
It  the  implied  power,  Mtbent  any  special  an- 
tbority  from  his  clients,  to  perfect  the  ap> 
peal  and  contract  the  debt  for  tbe  bill  of 
exceptions.  Bloomfleld  may  not  be  held  re- 
sponsible for  tbe  reaolts  wblcb  Nevitfa  is* 
norance  of  tbe  law  ooeaaioned  himaelf .  We 
are  therefore  of  opinion  that  the  trial  court 
ened  in  anbmittlng  to  flie  Jury  tbe  qneatlon 
of  Bloomfleld'a  liability  to  Nerltt  for  the 
latter'a  ezpenHo  incident  to  tbe  nnaaeeaaafnl 
proeecntion  of  lila  anit  against  the  ToUm. ' 


For  this  error  tbe  Judgment  of  tbe  trial 
court  must  be  modified,  with  instructions  to 
enter  a  Judgment  in  favor  of  appellee  and 
against  appellant  for  (450,  with  interest 
thereon  at  the  rate  of  6  per  cent,  per  annum 
from  May  2^  1904  (which  Is  the  date  from 
which  the  appellee  in  the  former  salt  redt- 
oned  interest,  and  which  appears  without 
contradiction  to  be  a  somewhat  later  date 
than  the  comirietlon  of  his  work  on  the  bill 
of  exceptions),  to  the  date  of  the  entry  of 
Judgment,  and  for  the  costs  of  this  suit 

Judgment  modified,  and  case  remanded, 
with  dlrecUona. 

MORGAN,  dlaaenta 


(»  Colo.  App.  IM) 

STBVSINS  T.  TOMPKINS. 

{Court  of  Appeals  of  Colorado.    April  14, 
191S.) 

1.  Appiiad  aho  EtBBOB  (|  1002*>-<lDEBnoira 
or  Pact— CoKCLUSiviHEBs  oF.VaBDicr. 

Tbe  credit  to  be  riven  witnesses  was 
tbe  Jary,  and  its  verdict  upon  conflicting  cvf* 
dence  may  not  be  disturbed. 

[Ed.  Notc^For  other  caseitjee  Appeal,  and 
Error,  Cent  Dig.  U  8985-8^7;  De&  Dig.  I 
1002.*] 

2.  CoURn  (I  218*>— AFFILUn  JUBtBDIOIXini 

or  SUPBEllB  COUBT. 

No  appeal  to  the  Supreme  Court  hes  from 
a  Judgment  for  leu  Uian  fSOO,  not  relating  to  s 
francblae  or  a  freehold. 

IBd.  Note.— For  other  cases,  see  Courts.  Cent 
Dig.  II  517-510,  522-628;  Dee.  Dig.  S  21S.*] 
a  AJPHtAL  AMD  BaaoE  (I  14»>— DiainsSAL  of 

'  NOVAPPEALABLB  JUDaHSnT— Bs-EinXT  AS. 

Pending  on  Bebob.  - 

Where  appellee  enters  no  appearasoe,  ■» 
tliat  no  Jurisdiction  his  person  is  obtamcd, 
the  appeal,  if  dismissed,  cannot  be  re-entered  u 
pendfns  on  error. 

T£:d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4S-{>7;  Dec.  Dig.  |  14.*) 
4.  Appbai.  aud  Btufw  <|  801*)— DimnaaaL  or 

Afpbai,— •AmBauncB  ow  JirDoicnifT  Bb- 

LOW. 

Where  the  Court  of  Appeals  haa  no  Juris- 
diction, and  the  appeal,  if  dismiBSed,  cannot  be 
re-entmed  as  pending  mt  error,  It  may  be  pn^- 
erly  affirmed  under  rule  1  of  the  Court  of  Ap- 
peals (127  Pac.  ix),  providing,  that  whenever 
■n  appeal  or  writ  of  error  shall  be  dismissed, 
the  court,  in  Its  discretion,  may  affirm  tbe  judg- 
ment of  the  court  Iwlow. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eny^  Cent  Dig.  ||  3161-3104;   Dec  Dig.  | 

Appeal  from  Bl  Paso  County  Court;  Joba 
a  Utaa,  Judge. 

Action  by  Frank  TompUna  against  B.  H. 
Stevens.  Judgment  for  i^aintUl^  and  defend- 
ant aiveabk  Affirmed. 

WtlUam  G.  Robinaon,  of  Colorado  Sprlngi^ 
for  appdlukt 

KINO,  J.  Action  for  tbe  xMBiwable  ntat 
of  materlala  famlstaed  and  labor  pnfennad 
by  plaintiff  (appellee  here)  for  defeodant  al 
bia  reqeest  In  raiting  a  bunding  btfontiag 


«Vor  atlMX  easts     ssbb*  taylo  and  aeetloa  MUHBBBIa  Oso,  Dig.  *  Am.  Dig*  Var-Mo.  Swtsa  *  Aap'r  IsJtoiM 


Digitized  by 


Google 


Colo.) 


WEIXlN'aTON  BEALTY  CO.  t.  GILBERT 


803 


to  defendaut  judgment  iFor  plaintiff,  from 
wlil<A  defendant  ai^ealed. 

The  errors  assigned  and  relletf  on  raise 
only  ttw  question  of  the  snfflcioicr  of  the 
evidence  to  support  the  verdict  and  Jadgroent ; 
the  contoitlon  helng  that  the  verdict  includes 
compfflwatlon  for  work  and  material  for 
whidi  no  provision  was  made  In  the  contract 
between  the  Arties,  as  shown  by  the  evl< 
dence.  The  testimony  upon  the  part  of  the 
plaintiff  was  positive  and  clear  that  the 
materials  furnished  and  the  work  done  was 
In  accordance  with  directions  given  by  the 
defendant,  and.  If  bdleved  by  the  Jury,  was 
amply  sufficient  to  sustain  the  verdict 

[1]  The  credit  to  be  given  to  the  witnesses 
was  for  the  Jury  to  determine,  and,  having 
resolved  the  Issues  in  favor  of  the  plaintiff 
upon  conflicting  evidence  the  verdict  may 
not  be  disturbed. 

[2]  The  ludgment  was  for  an  amount  less 
than  f500,  did  not  relate  to  a  franchise  or 
a  freehold,  and  therefore  an  appeal  there- 
from to  the  Supreme  Court  did  not  lie,  and 
the  cause  might,  and  perhaps  should,  be  dis- 
missed for  lack  of  Jurisdiction  to  entertain 
the  appeal. 

[S]  Inasmuch  as  the  appellee  has  entered 
no  appearance,  and  therefore  Jurisdiction  of 
his  person  has  not  been  obtained,  the  cause, 
if  dismissed,  cannot  be  re-entered  as  pending 
on  error.  Brady  v.  People.  45  Colo.  364,  101 
Pac.  340;  Perkins  v.  Rnssell,  21  Colo.  4PP- 
212,  121  Pac  955;  D.  &  B.  G.  P*.  E.  Co.  v. 
Cftsady,  50  Colo.  351,  11^!  Pac.  632. 

[4]  And  we  think.  If  dismissed,  it  Is  a 
proper  case  for  the  application  of  rule  1  of 
this  court  (127  Pa:C  Ix)  that,  whenever  an 
appeal  or  writ  of  error  shall  be  dismissed, 
the  court  may.  In  its  discretion,  affirm  the 
Jadgment  of  the  court  below.  But  whether 
affirmed  upon  the  merits  of  the  cause,  or 
onder  the  rule,  the  effect  is  the  .aiuna. 

The  Jadgment  Is  affirmed. 


CM  Cole.  Am.  118) 

WELLINGTON  REALTY  CO.  v.  GILBERT. 
(Court  of  Appeals  of  Colorado.  April  14. 1013.) 

1.  TKNDOE  ANl»  PUBCBABEB  (|  48*)  —  OON- 
TBACTS— COKSUHlfATION. 

Where  a  vendor,  by  a  written  contract 
GontaiDing  every  condition  necessaiy  to  make  a 
complete  agreement,  agreed  to  sell  land,  and 
the  vendee,  who  also  signed  tbt  instroment, 
agreed  to  pnrcbaae  and  pay  the  price,  tiie  conr 
tract  was  coDSummated  on  the  date  of  the  writ- 
ten agreement,  for  a  contract  is  consummated 
whoi  the  minds  of  tiie  parties  meet,  undentand- 
fagly.  in  the  aame  sena& 

[Bd.  Nota^For  other  cases,  sm  Vendor  and 
Pnichaser,  Dee.  Dig.  I  48.*] 

2.  Estoppel  d  72*)— Equztabu  EaropPBL— 

Nkouoekce. 

Where  a  miarepresentation  aa  to  the  recor- 
dation of  a  plat  of  land  is  made  by  Inadvert- 
ence or  honest  mistake,  the  loss  must  fall  npon 


the  party  first  at  fault  in  making  the  misrepre- 
sentation. 

[Ed.  Note.— For  other  cases,  see  Estoppel. 
Cent-  Dig,  f  188;  Dec  Dig.  f  72.*) 

3.  Vendob  ano  Pubchaseb  a  33*)  —  OoN- 

TBACTs— Valid  iTY. 

Where  a  vendor  of  land  showed  the  pur- 
chaser a  plat  and  represented  that  it  was  re- 
corded, and  the  purchaser,  by  means  of  ttie 
plat,  identified  certain  land  and  entered  Into  a 
contract  to  purchase  the  same,  the  contract  de- 
scribing the  land  as  a  certain  numbered  block 
"according  to  the  recorded  plat  thereof,"  the 
contract  is  not  invalid  because  the  plat  was 
never  recorded  and  the  land  was  subaeqaently 
platted  in  a  different  way,  for  the  recital  in  the 
contract  that  the  plat  was  recorded  will  be  re- 
jected as  falsa  demonstratio. 

[Ed.  Note.— For  other  cases,  we  Vmdor  and 
Parcbaser,  Cent.  Dig.  H  38.  40-48.  60;  X>ec. 
Dig.  i  33.*] 

4w  Vekdob  and  .PnacHABKB  a  82*)— Modifi- 
cation or  GoHTBACT-Tua  ov  Xixino  Er- 

FECT. 

Wfam,  after  the  exeeuH<w  of  a  ewtract 
by  a  oorporatioQ  for  the  sale  of  land,  it  was 

discovered  that  the  president  of  the  corporation 
had  signed  the  name  of  the  wrong  corporation 
to  the  contract,  and  a  new  contract  was  ez- 
ecnted  which  was  an  exact  copy  of  the  old  con- 
tract except  as  to  the  name  of  the  vendor  cor- 
poration, a  new  contract  was  not  consummated, 
bnt  the  lights  of  the  purchaser  were  to  be  de- 
termined as  of  the  date  of  the  execution  of  the 
original  contract. 

[Ed.  Note.— For  other  cases,  see  VeiCdor  and 
Purchaser,  Cent  Dig.  H  138.  130;  Dec  Dig.  i 
SZ*] 

5.  Evioehce  (i  461*)— Pabol  Evidence  Rulb 
— Admissibility. 

I'arol  evidence  of  the  attending  clrcum- 
(rtances  surrounding  the  making  of  a  written 
contract  for  the  sale  of  land  is  admissible  to 
show  the  real  intentions  of  the  parties  at  the 
time  the  instrument  was  signed,  when  not  used 
to  add  to  or  take  anything  from  the  agreement 
itself. 

(Ed.  Note.— For  other  cases,  see  EvidenosL 
Cent  Dig.  H  2120-2133 ;  DacDig.  1  461.*] 

6.  SPECino  PEBTOEiCAnoi  (I  10*)— Rxasr  to 
— Past  Pbefobiukoe. 

Where  a  vendor  agrees  to  convey  a  body 
of  land  for  a  fixed  consideration  and  then  by 
bia  own  act  readers  himself  inc^able  of  wholly 
fulfilling  tbe  contract,  the  purchaser  may  ob- 
tain specific  performance  in  so  far  as  the  ven- 
dor is  able  to  give  It  with  an  abatement  of  the 
contract  price. 

[Ed.  Note^FoT  other  cases,  see  Specific  Per- 
formance, CenL  Dig.  i|  20-26,  60;  Deo.  Dig.  i 

Appeal  from  District  Court,  Boulder  Coun- 
ty ;  Harry  P.  Gamble,  Judge. 

Action  by  Oscar  M.  Gilbert  against  the 
Wellington  Realty  Company,  a  corporation. 
From  a  Jadgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

O.  A.  Erdman,  of  Denver,  for  appellant 
Reed,  West  ft  Gosa,  of  Boulder,  for  awel- 

lee. 

BELL,  3.  We  gather  from  the  record  be- 
fore us  In  this  case  that  on  February  20, 
1007,  the  Wellington  Realty  Company,  ai^- 
pellant,  presented  to  Oscar  M.  Gilbert,  ap- 
pellee, a  blueprint  copy  of  a  plat  of  Welling- 
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ion  Helgbts  addition  to  tbe  city  of  Boulder, 
Colo.,  exhibiting  an  area  of  ground  350x285 
feet,  marked  block  2,  containing  14  lots,  and 
represented  tiiat  a  plat  of  same  was  filed 
In  tbe  clerk's  office  of  said  county ;  that,  with 
tbe  aid  of  said  blueprint  of  plat,  the  appel- 
lee made  a  personal  examination  of  the 
ground  and  compared  it  with  the  description 
exhibited  on  the  blueprint,  and,  relying  on 
sucb  blueprint,  the  representations  of  tbe 
appellant,  and  the  ground  itself  when  ex- 
amined, the  appellee  negotiated  for  and  pur- 
chased  said  block  2  for  which  he  paid  $100 
in  casta  on  February  20,  1907,  and  agreed  to 
pay  fOOO  more  In  30  days  and  an  additional 
sum  of  f4,000  within  2  years  from  the  last- 
named  date  and  to  pay  6  per  cent  on  de- 
ferred payments  until  due;  that  the. appel- 
lant then  and  there  agreed  with  appellee.  In 
writing  signed  by  It,  to  sell  said  premises 
on  said  terms,  and  on  said  date  receipted 
for  said  flOO  payment,  and  agreed,  in  writ- 
ing, to  execute  and  deliver  to  appellee  a 
good  and  sufficient  warranty  deed  for  said 
block  on  the  completion  of  said  payments, 
and  to  accompany  said  deed  with  an  abstract 
showing  a  perfect  title  to  said  premises; 
that  before  the  $900  payment  bedime  due 
tbe  appe'Uant  Informed  the  appellee  that  it 
would  be  necessary  for  It  to  obtain  a  court 
decree  quieting  the  title  to  said  block  in 
the  appellant,  and,  then  and  tiiere,  executed, 
signed,  and  delivered  to  tbe  appellee  a  writ- 
ten extension  of  the  time  of  payment  of  said 
^00  until  said  title  could  be  quieted  in  tbe 
appellant;  that  on  the  24tb  day  of  Septem- 
ber, 1907,  the  appellant,  in  writing;  notified 
the  appdlee  that  the  technical  defect  in  the 
tiUe  to  the  land  had  been  removed,  and  de- 
manded the  immediate  payment  of  the  $900 ; 
that  on  September  25,  1907,  the  appellee 
tendered  the  ¥900,  but  limited  the  tender, 
in  writing,  to  the  contract  made  Febroary 
20,  1907,  and  to  tbe  land  purctaaaed  as  it 
appeared  on  the  plat  exhibited  to  the  ap- 
p^ee  on  JTebroary  20,  1907,  and,  notwith- 
standing such  limitations,  the  appellant,  then 
and  there,  accepted  said  payment 

At  the  time  the  said  f900  payment  was 
tendered  as  aforesaid,  according  to  the  tes- 
timony of  the  appellee,  the  aroellant  said: 
"By  ttie  way,  this  contract  was  aU^ned  by 
Mr.  Degge  as  iHresldent  of  the  Wellington 
Associatton  instead  of  the  WelUngbm  Bealty 
Company,  a  technical  error,  and  we  have 
made  out  a  duplicate  of  that  which  ym 
sign  first  you  haven't  signed  the  other  on^ 
so  sign  thlB."  The  appellee  furth«  testified 
as  follows:  "I  took  that  (duplicate)  and 
read  it  over  and  we  compared  them  word  for 
word  and  I  asked  Mr.  Webber  (sales  agent 
for  both  companies)  if  it  was  understood 
that  this  was  a  duplicate  of  the  other  to 
correct  the  tedmlcal  error — the  signature 
of  the  Wellington  Association  instead  of  tbe 
Wellington  Bealty  Company.  He,  Webber, 
Bald  'It  was — otherwise  identical.*  At  the 
suggestion  of  Mr.  Webber  I  signed  it" 


Agent  Webber  testlfled  at  the  trial  that 
when  be  sold  block  2  to  ai^llee  in  the 
name  of  the  Wellington  Association  tbe  legal 
tiUe  stood  in  the  name  of  W.  W.  Degge,  the 
president  of  each  company,  and  the  property 
was  bandied  by  him  (Degge)  through  the  as- 
sociation, but  that  afterward  the  title  was 
transferred  to  the  Wellington  Bealty  Com- 
pany, when  new  contracts  were  made  out 
to  take  tbe  place  of  tbe  original  ones. 

However,  W.  W.  Degge,  president  of  each 
company,  testified  that  block  2,  February  20, 
1907,  belonged  to  the  Wellington  Beal^  Com- 
pany; that  the  Wellington  Association  was 
financing  tbe  Wellington  Bealty  Company 
and  owned  a  large  block,  if  not  the  balk  of, 
the  Wellington  Bealty  Company  stock,  and 
stated  that  he  Intended  to  sign  the  name  of 
the  Wellington  Realty  0)mpany  to  the  writ- 
ten agreement  of  sale,  but  by  force  of  habit, 
he  Inadvertently  signed  the  name  of  the  Wel- 
lington Association,  as  most  of  the  sales 
were  then  being  made  through  it  but  an- 
nounced to  the  court  that  he  did  not  mean 
to  take  advantage  of  that  or  to  go  back  on 
the  signature  and  would  not  repudiate  the 
agreement  on  the  ground  that  it  was  signed 
by  the  Wellington  Association.  Wberetqwn, 
counsel  for  appellant  announced  In  opm 
court;  "We  are  perfectly  willing  that  the  rec- 
ord may  state  that  the  Wellington  Realty 
Company  was  bound  by  this  Instrument" 

On  February  20,  1908,  the  ai^Uee  ten- 
dered $240  to  the  appellant  Itae  Interest  due 
on  the  deferred  payment,  and  accompanied 
the  same  with  a  wilting  confining  tbe  teo- 
der  to  a  payment  on  tbe  contract  dated  Feb- 
ruary 20,  1907,  for  purchase  of  block  2  ac- 
cording to  the  plat  exhibited  to  the  appeiDee 
at  the  time  of  the  purchase.  The  appellant 
accepted  the  tender  and  mon^.  Oa  Fdini- 
ary  20.  1009,  ttie  ai^lee  tendered  tbe  tal- 
ance  of  the  purchase  mon^  In  gold  and  de- 
manded a  deed  fbr  block  2  covering  14  lo<& 
The  appellant  made  a  counter  offw  to  ac- 
cept the  money  and  give  a  deed  corerli^  12 
lots,  and  aftwward  the  appellee  offered  to 
take  a  deed  for  blotft  2  covering  12  lots  If 
appellant  would  allow  a  reasonable  enm  for 
the  two  lots  eliminated  in  the  amended  plat 
It  developed  after  the  consummation  of  the 
pturfihase  that  no  plat  covering  said  blot^ 
2  had  been  filed,  and  no  plat  was  ever  filed 
in  the  clerk's  ottlce  until  April  3,  1907.  cov- 
ering block  2,  and  this  i^t  and  tlie  sarvey 
for  it  were  made  by  the  same  ^iglnear  who 
made  the  original  plat  which  ma  In  exSA- 
ence,  but  not  recorded,  on  Febniary  20; 
1907.  As  we  underatand  the  record,  the  idat 
of  which  the  appellee  had  a  blueprint  was 
not  acc^table  to  tbe  d.ty  as  an  addition  to 
the  dty  of  Boulder,  and  that  the  blocks  pre- 
pared for  said  addition  in  the  amei^ed  plat 
were  required  to  be,  and  were,  reduced  to 
respective  areas  of  900x285  feet  and  to  12 
lots,  so  as  to  render  ttie  same  admlaatUe 
as  an  addition. 

The  trial  court  found  on  adequate  tcstl- 
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mouj  that  the  redaction  of-  block  2  to  tbe 
siimller  area,  and  so  that  it  covered  only 
12  lota  after  the  sale  to  the  appellee,  reduced 
the  value  thereof  $1,100,  and  deducted  this 
auiount  from  the  original  purchase  price  and 
ordered  the  appellee  to  pay  the  remaiuder 
thereof,  and  that  the  appellant  should  ex- 
ecute and  deliver  to  the  appellee,  upon  ten- 
der made  to  It  of  the  remainder  above  men- 
tioned, a  good  and  sufficient  warranty  deed 
for  said  block  2  as  reduced  in  area,  to- 
gether with  an  abstract  thereto  showing  a 
clear  title  thereto  as  provided  In  the  orig- 
inal Instrument  of  sale. 

From  the  foregoing  statements  It  will  read- 
Sly  be  seen  that  the  controlling  points  of 
contention  between  the  parties  are  as  to  the 
time  when  the  contract  was  consummated, 
and  the  area  of  the  block  sold.  The  appellee 
says  that  It  was  consummated  February  -20, 
1907*  and  that  he  then  purchased  block  2 
containing  14  lota. 
..The  appellant  says  the  contract  was  not 
consummated  until  S^tember  2S,  1907,  and 
at  that  time  block  2  contained  only  12  lots. 

[1]  The  contract  was  consummated  when 
the  minds  of  the  parties  met,  understandlng- 
ly,  in  the  same  sense. 

On  February  30,  1907.  tbe  appellant  stated. 
In  writing,  every  condition  necessary  to 
make  a  completed  agreement,  and  the  same 
was  sign^  by  the  Wellington  Association, 
by  W.  W.  Degg0,  president,  and  who,  with 
counsel  foi  appellant,  agreed  that  bis  sig- 
nature vaa  Intended  to  bind,  and  should 
Und,  the  appellant  company.  The  appellee 
on  February  20,  1907,  nnderstandtngly,  ac- 
cepted the  terms  of  the  appellant,  paid  tbe 
yiOO  required  of  him  on  the  purchase  price 
on  that  day,  and  has  diligently  sought  to 
comply  with  every  condition  on  his  part  from 
that  time  until  the  present  Tbe  contract 
of  purchase  and  sale  between  the  parties 
was  completed  on  February  20,  1907,  and 
tbe  property,  as  then  contracted  for,  must 
be  delivered  by  the  appellant  according  to 
tbe  terms  of  the  contract,  without  reduction 
on  Its  part;  otherwise  it  will  be  held  re- 
iqionsible  to  the  appellee  for  the  dllference 
in  tbe  value  thereof, 

[2,  S]  Tbe  first  real  contention  arises  upon 
the  wording  of  the  written  offer  of  sale  sign- 
ed by  tbe  appelant  and  delivered  to  the  ap- 
pellee. The  oifer  of  sale  was  of  '*block  two 
(2)  in  Wellington  Heights  addition  to  the 
city  of  Boulder,  C3olo.,  according  to  the  re- 
corded plats  thereof."  The  evidence  discloses 
that  a  survey  had  been  made  of  a  large  plot 
of  ground  and  that  it  had  been  divided  into 
blocks  and  lota  for  the  purpose  of  making 
it  an  addition  to  the  city  of  Boulder,  and 
the  Wellington  Association,  through  which 
the  property  was  being  handled,  had  the 
plat  thereof  blueprinted  and  was  using  It 
for  the  purpose  of  advertising  and  selling 
the  property  represented  therein.  This  blue- 
print Showed  that  block  2  covered  14  lots| 


and  had  an  area  of  350x285  feet;  and  ap- 
pellee swore  on  the  hearing  that  the  appel* 
lant  furnished  him  a  blueprint  and  especial- 
ly pointed  out  to  him  on  the  plat,  and  in- 
formed him,  that  said  block  2  contained  14 
lots  and  the  area  as  above  set  forth. 

It  Is  evident  to  our  minds  that  this  con- 
tract was  made  for  the  14-lot  block,  and  tbe 
understanding  of  the  parties  was,  at  the 
time  the  sale  was  closed,  that  the  appelant 
was  selling,  and  that  the  appellee  was  iw- 
chaslng,  a  14-lot  block.  The  appellant  says, 
however,  that  at  the  time  the-  writing  was 
made  on  February  20,  1907,  no  plat  covering 
block  2  was  recorded.  That  Is  quite  true; 
but  it  was  the  appellant  that  falsely  stated 
;  in  the  written  Instrument  of  sale,  as  well 
as  verbally,  that  It  was  selling  this  Uock 
aeoorOing  to  a  record^  plat. 

There  la  and  was  no  question  befisre  tlw 
parties  as  to  wheUier  a  plat  was  recorded  for 
tbe  purpose  of  validating  the  addition.  la 
fact,  the  appellee  testlfled  that  he  did  not 
care  to  have  the  land  in  Question  Indnded 
In  the  addition;  that  what  be  deslTed  waA 
the  area  of  the  ground  bargained  for.  Hit 
purpose  for  which  tbe  plat  was  used  was 
to  usist  In  ld«itifying  tbe  ground,  and 
determining  the  location  and  area  thereof. 
The  only  plat  In  existence  covering  blodc  2 
was  used  for  these  purposes,  but  It  turned 
out  not  to  be  of  record  as  represented  by  tbe 
appellant  It  this  mlsr^resentatlon  should 
have  beeoi  by  Inadvertence  or  honest  mistake, 
and  either  of  the  parties  sboold  be  required 
to  snst^  a  loss  thereby,  then  It  should  fall 
upon  the  one  who  was  first  at  fault  How- 
ever, we  do  not  apprehend  any  such  serious 
results  from  ttils  mlsrcvresentatlon.  The 
plat  without  being  recorded  served  all  tbe 
purposes  for  which  It  was  desired. 

In  speaking  to  a  like  question,  the  Su- 
preme Court  of  Michigan  said :  "The  deeds, 
it  is  true,  referred  to  a  plat  adopted  by  the 
Portsmouth  Company,  and  stated  to  have 
been  recorded;  but  these  deeds  would,  I 
think,  still  be  good,  though  tbe  plat  should 
not  In  fact  have  been  recorded ;  the  declara- 
tion that  It  was  recorded  would  be  rejected 
as  falsa  demonstratlo,  as  an  incidental  cir* 
cumstance  of  much  less  importance  than  the 
fact  of  the  existence  of  the  plat  itself,  and 
therefore  a  fact  about  which  the  parties 
drawing  the  deed  would  be  likely  to  be  less 
careful  and  precise."  Johnstone  v.  Scott,  11 
Ulch.  230. 

[4]  We  can  see  no  pertinence  in  the  con- 
tention of  the  appellant  that  the  contract 
was  consummated  on  September  26,  1907. 
The  evidence  sbows  that  there  was  no  en- 
deavor upon  that  day  to  make  a  new  con- 
tract; hut  the  iKirties  themselves,  on  the 
initiation  of  the  appelant  sought  to  reform 
the  contract  consummated  February  20, 1907, 
so  as  to  show  the  Wellington  Realty  Com- 
pany as  the  grantor  Instead  of  the  Welling- 
ton Association,  as  the  parties  Intended  to  do 
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and  should  bave  done  when  the  contract  was 
closed  In  February.  In  the  substittkted  con- 
tract the  parties  recopled  the  whole  of  the 
original  draft  including  February  20tb  as 
the  date,  provided  for  the  $100  to  be  paid 
on  that  date,  for  th6  f900  to  be  paid  on 
March  20th,  and  every  other  provision  that 
was  contained  in  the  original  draft,  except 
the  substitution  of  the  appellant  as  grantor. 
The  very  conditions  upon  which  the  reforma- 
tion was  made  were  that  do  other  changes 
should  be  made  in  the  original  draft  If  the 
parties  had  been  seeking  to  make  a  new 
contract,  then  logically  th^  would  have  re- 
cited tbe  original  agre^ent,  that  $100  had 
been  paid  "upon  the  same  on  February  20th, 
$900  on  September  2Stb,  and  then  would  have 
provided  for  the  future  conditions.  The  very 
&ct  that  the  appellant  gave  the  substituted 
agreement  the  date  of  February  20th,  when 
It  was  written  on  September  25th,  furnishes 
a  strong  inference  that  there  was  no  tboa^t 
uk  the  minds  of  the  contracting  parties  of 
changing  the  oontnct  or  maUng  a  new  one^ 
but  tbe  porpose  was  to  preserve  tbe  evidence 
of  tbe  contract  they  made  in  February  In 
writing  and  to  make  it  enforceable  accord- 
ing to  tbe  agreement  anfl  (wlginal  Intentlona 
of  the  parties. ' 

[1]  Gonna^l  for  aiK^naat  Inabrts  that  the 
trial  court  violated  the  elementary  rules  pro- 
hibiting the  varying  of  written  contracts  by 
parol  oTldenoe  «1ien  It  permitted  the  wit 
oeasei  to  sbow  the  attmdlng  drcamstanoes 
when  Uie  written  Instrument,  preserving  tbe 
evidence  of  the  eoQtiraet,  was  made  and  de- 
livered In  Fdimary.  The  purpose  was  not 
to  add  to  take  from  anything  expressed 
In  writing,  bat  the  purpose  waa  to  find  the 
real  Intentions  of  the  partlM  at  the  time  the 
Instrument  was  signed.  Counsel  for  appel- 
lant confessed  In  open 'court,  or  his  client 
did,  that  the  real  owner  did  not  appear  In 
the  writing  as  grantor,  and  ttie  appellant, 
on  September  ^  1907,  Insisted  to  the  appel* 
lee  that  tbe  writing  did  not  state  tbe  real  in- 
tuitions and  contract  of  the  parUes,  and 
asked  tbe  appellee  to  Join  it  la  so  reformiog 
tbe  writing  as  to  make  the  real  owaex  of  the 
'property  the  grantor^ 

Now  the  appellant  strenuously  inrists  that 
the  reformed  agreement  made  on  September 
%  1907,  whl<3L  bore  date  February  20,  1907, 
does  not  ea^wess  the  real  intentions  of  the 
parties,  but  says  that  that  was  intended  as 
the  only  consummated  contract,  and  that  its 
life  should  begin  Crom  September  26th  in- 
stead of  tnm  February  20, 1907,  as  provided 
In  the  wrltines,  both  original  and  sub- 
stituted. 

We  can  see  no  force  irtutever  in  this  con- 
tention. Neither  do  we  think  that  the  con- 
tention that  tbe  law  regarding  tbe  admission 
of  parol  evidence  was  substantlaUy  violated 
by  the  trial  court 

II]  Counsel  iot  aroellant  also  denies  the 


power  of  the  trial  court  to  reduce  the  pur- 
chase price  agreed  upon  for  the  14  lots  and 
order  the  deed  and  abstract  to  be  executed 
and  delivered  to  the  appellee  upon  his  pay- 
ing the  agreed  price,  less  a  reduction  of  ihe 
difference  of  the  value  of  the  14-lot  block 
sold  and  tbe  12-lot  block  now  In  the  power 
of  tbe  appellant  to  trantifer. 

We  think  the  better  rule  Is  that  where  a 
vendor  agrees  to  convey  a  body  of  land  for 
a  fixed  consideration,  and  then  by  his  own 
act,  as  In  this  case,  renders  himself  or  ttsdf 
Incapable  of  wholly  folfllllng  the  contract 
upon  applltntlon  of  the  purchaser  the  vendor 
may  be  reqtdred  to  accept  such  an  abatement 
on  the  agreed  price  as  would  equal  tba 
above-stated  difference  In  value,  and  then  be 
ordered  to  convey  all  the  property  sold  that 
he  Is  capable  of  deHvering,  as  the  court  or* 
dered  In  this  casa  It  saves  a  multlpllcltr 
of  suits,  needless  expmse.  the  time  of  the 
parties  and  the  oonit,  and  Is  more  in  har^ 
mcmy  with  the  substantial  prlnciplea  of 
equity.  2  Story,  Bqulty  7nr.  770;  Melln  t. 
Woolley,  108  Minn.  408,  115  N.  W.  flS4,  Oia 
22  li.  B.  A.  (N.  S.)  60S;  SchifTer  t.  Adams, 
18  Colo.  582.  22  Pad  964. 

We  are  impressed  with  the  conduslona 
that  the  pleadings  and  evidence^  In  Uils  ease^ 
Justlfled  the  findings  and  decree  of  the 
court,  and  that  substantial  Justice  has  been 
done,  and  thraefore- such  findings  and  de- 
cree are  hereby  affirmed. 


HBIRTZOO  et  ttx.  V.  STAR  IiOOOINO  Oa 

(Supreme  Court  of  Wasbfogtoo.    April  28, 
1013.) 

1.  TKBSPAsa  Ot  45*)— Actions— A  DKxssioiv  of 

EVIDBNCB. 

In  an  action  for  damage  for  catting  and  n- 
moviag  timber  from  plaintiffs'  land.  a.  qatstiOD 
aa  to  what  timber  of  a  certain  qaau^  was  aell- 
ins  for  in  the  market  at  the  time  of  the  tieBpasi 
was  competent 

(Ed.  Note.— E\>r  other  cases,  see  Trespass 
Gent  Dig.  H  U«-122:  Dec.  Dig.  I  46l*] 

2.  WimasSES  <f  248*)— QuiamoNB— Rx8P0*> 
sxvBinsss. 

An  answer,  ''Yes,  sir;  it  was  Bellliig  for  $S 
a  thousand,"  was  not  responsive  to  a  questioD, 
"Do  yon  know  what  timber  of  that  quality  was 
selling  for  In  the  mattet  at  that  tImeT  Ton  can 
■ay  whether  you  know  or  oat" 

[Ed.  Note.— For  other  cases,  see  WltncasSL 
Cent  Dig.  S|  8«l-8(t3 ;  Dec  Dig.  {  24&*3 

8.  Tbiai.  (I  90*)— OBJxcnOMs  TO  ViwtontOh^ 

Uehebal  OBjecnoNa 

A  general  objection  by  merely  moving  to 
strike  an  answer  to  a  question  would  not  icaeh 
an  objection  that  the  answer  was  not  Mmpoa^n. 

[Ed.  Note.— For  .other  casei^  asa  Trial,  OmL 
Dig.  S  260;  Dec.  Dig.  |  9S.*] 

4.  DTxniRcs  (f  474*)~BxncRT  Evxnnics  — 

Valdb. 

Where  a  witness  Is  testifying  to  the  valae 
of  his  own  property,  the  strict  rale  aa  to  tha 
qualification  of  expert  wltnessse  to  tasking 
to  value  is  not  applied ;  It  bring  aaSd«it  that 
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the  witneSB  hu  «nne  Idoi  ■>  to  the  Yata«  of 
bis  propertj. 

[Ed.  Note.— For  otber  casu,  see  Svldence, 
CenL  Dig.  ||  2196-2219;  Dec.  Dig.  {  474.«J 
5.  'i'BESPASS  (i  4tt*)— ACTIO  W— SU  mOIKWOT  OT 

BVIDBNCK. 

Gvidence,  in  aD  action  for  damagei  to  tim* 
ber  by  treapaflB,  held  to  BUstaio  a  finding  for 
Stl-'intilTs  as  to  the  yalue  of  the  timber  taken. 

Il^d.  Note.— Por  otber  cases,  see  Trespass, 
Oent.  Dig.  |i  12»-127;  Dec.  Dig.  f  4«.*) 
9.  Tbespass  (i  46*)  —  Acnons  —  SumcnffOT 

OW  EVIDSMCK. 

Evidence,  in  an  action  for  damages  from 
trespass,  held  to  sostain  a  Gnding  for  plaintiffs 
as  to  the  amount  expended  by  them  in  remoTing 
bn»h  left  on  the  land  bj  defendant  after  the 
txespass. 

llCd.  Note.— For  other  cases,  see  Tre^ass, 
CenL  Dig.  H  129-127;  Dec.  Dig.  {  4«.*1 

7.  AFPUL  AHD  EUOB  (I  1002*)— FIN  DIKGS— 

ConnjCTiHo  EJvidbncb— Gonoi.u8ivbnbsb. 
A  finding  on  conflicting  avldence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cues,  see  Appeal  and 
Error.  Oeat  Dig.  M  tHW^^T;  Dee.  Dig.  i 
1002.*3 

Departmoit  2.  Appeal  from  Bop«rioT  Cbart, 
Snobomish  County;  W.  P.  Bell,  Judge. 

Action  by  James  Hartaog  and  wifeagalust 
the  Star  Logging  Company.  From  a  Jutdg' 
ment  for  plain tlfla,  defendant  appeala.  Af- 
firmed. 

Halbert  A  Hasted,  of  Brarett,  for  appel- 
lant Robert  McMunSile,  cf  BreretC,  for 
respondents. 

ELIJ8,  J.  The  plaintiffs  brought  this 
action  against  the  defendant,  Star  Ix^ng 
Company,  to  recover  damages  on  three  caus- 
es of  action,  as  follows:  (1)  For  the  catting 
and  removal  of  timber  from  certain  lands 
brionglng  to  the  plalntUTs,  of  the  alleged 
Talne  of  $145.  ^  For  destroying  young 
growing  timber  upon  the  plaintiffs'  land  of 
the  value  of  $100.  <3)  For  exposes  In  the 
sum  of  $90  incurred  by  the  plaintiffs  In  the 
removal  of  bnisb  alleged  to  have  been  left 
on  the  land  by  the  defendant  The  defend- 
ant denied  the  allegations  of  the  complaint 
and  set  ap  aa  a  coonterclaim  an  alleged 
agreement  between  the  plaintiffs  and  the 
defendant  that.  In  eonslderatlfni  of  the  de- 
fttidant  snrveylng  the  line  between  the 
lands  of  the  parties,  the  defendant  should 
have  the  right  to  take  any  timber  that  re- 
mained standing  upon  the  plaintiffs*  land; 
that  the  plaintiffs  refused  to  allow  the  do- 
fendant  to  remove  the  timber,  by  reason 
whereof  the  defendant  was  damaged  In  the 
cum  of  $20,  the  cost  of  the  survey,  $12,  the 
coot  of  cutting  the  timber,  and  ^7,  loss  of 
profits  on  the  timber.  The  affirmative  mat- 
ter was  traversed  by  the  reply.  The  Jury 
found  for  the  plaintiffs  on  the  first  cause  of 
action  in  the  sum  of  $146,  and  on  the  third 
cause  of  action  in  the  sum  of  $30,  but  found 
for  the  defendant  on  the  second  cause  of 
action.   The  defendant  has  appealed. 

The  aeveral  assignmnits  of  error  are  all 


directed  to  the  admissibility  and  sufllclency, 
of  the  evidence.  It  is  contended,  first,  that 
the  court  committed  error  in  refusing  to. 
strike  the  answer  of  the  respondent  James 
Hertzog  to  the  following  question:  "Do  you 
know  what  timber  of  that  quality  was  sell- 
ing for  in  the  market  at/ that  time?  You 
can  say  whether  you  know,  or  noL  Answer: 
Yea,  sir ;  it  was  selling  for  $3  a  thousand." 
It  Is  argued  that  tltls  answer  should  have 
been  stricken  as  not  responslvs  to  the  ques- 
tion. The  objecttim,  however,  was  not  plac- 
ed upon  that  ground.  The  motion  to  strike 
was  in  general  terms:  "I  more  that  the  an- 
swer be  stricken." 

[1]  The  answer,  thou^  Irregularly  elicit- 
ed, was  competent  evidence^ 

[2, 3]  While  not  responsive  to  the  qnestlop. 
It  was  not  error  to  refuse  to  strike  it  upon 
an  objection  so  general  aa  that  made  It  Is 
further  argued  that  the  vrltnees  was  not 
qualified  to  answw  the  question  In  that  he 
admitted  a  lack  of  definite  knowledge  as  to 
the  market  value  of  timber.  We  think,  how- 
ever, that  the  evidence  was  competent  as 
tending  to  show  market  valn^  regardless  of 
the  witness*  qualification  to  testify  as  to 
market  value  generally. 

[4]  He  was  testifying  as  to  the  value  of 
his  own  property.  In  such  a  ease,  the  strict 
rule  of  qualification  Is  not  applied.  If  It 
was  a  fact  that  timber  was  selling  at  $S  a 
thoussnd,  that  tended  to  prove  the  market 
value  of  timber  In  that  vidnlty. 
was  no  errpr  In  the  refusal  to  strike. 

[fi]  It  is  next  a^ned  that  there  was  not 
sufficient  proof  to  sustain  the  verdict  as  to 
the  quality  or  value  of  the  timber  taken. 
The  respondent  was  the  only  vrltness  who 
testified  as  to  the  quality  of  the  timber. 
While  he  vras'  unable  to  state  the  grade  of 
the  timber  for  the  reason  that  he  had  no 
technical  knowledge  of  grades,  he  did  tes- 
tify that  he  knew  good  timber  when  he  saw 
It,  and  that  hts  timber  was  good.  As  to  the 
value  of  the  timber,  the  evldmce  to  which 
we  have  already  referred  tended  to  eetab-' 
Ush  a  value  of  $8  a  thousand.  There  was 
ample  evidence  to  establish  the  fact  that  tbe 
timber  cut  amounted  to  something  over  21,- 
000  feet  of  cedar  and  82,500  feet  of  fir. . 
This  at  that  price  would  much  exceed  the 
value  found  by  the  Jury.  On  cross-examina- 
tion, this  witness  was  asked  what  was  the 
value  of  the  timber  taken,  and  answered, 
without  objection,  that  It  was  worth  at  least 
$14S.  Without  regard  to  the  other  evi- 
dence, this  would  be  sufficient  to  sustain 
the  verdict  The  values  placed  up<m  the 
timber  by  the  respondent  himself  were  in 
no  manner  contradicted  by  any  other  wit- 
ness. 

[I]  It  Is  also  contended  that  there  was  no 
evidence  to  sustain  tbe  verdict  of  tbe  Jury 
upon  the  third  cause  of  action.  While  It  la 
true  that  ^e  respondent  testified  that  be 
had  not  yet  removed  the  brush  and  dfibrla 
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left  upon  bis  land  by  tbe  appellant,  be  did 
testify  that  It  would  cost  bim  $75  or  $100 
to  remoTe  it  The  verdict  on  tbla  cause 
was  for  $30.  and  we  cannot  say  tbat  It  was 
not  Justified  by  tbls  evidence.  Tbe  appel- 
lant also  contends  that  it  ran  a  line  between 
Its  land  and  thatxof  tbe  respondents  under 
an  agreement  tbat,  In  consideration  of  tbe 
surrey,  It  wonld  be  permitted  to  lake  tbe 
timber  from  the  respondents'  land. 

[7]  Tbls  agreement  was  denied  by  tbe  re- 
spondmts,  and  on  such  a  conflict  of  testi- 
mony we  cannot  interfere  witb  tbe  verdict 
of  tbe  Jory,  wUicb  erldentiy  found  tbat  no 
BQch  contract  was  ever  made.  There  bdng 
competent  evidence  to  support  tiie  verdict 
on  both  the  first  and  tblrd  causes  of  action, 
we  cannot,  without  Invading  the  province 
of  the  jnry,  disturb  the  verdict 

Tbe  Judgment  la  affirmed. 

MOUNT,  MAIN,  MOBBIB,  and  FtTIiLEB- 
TON,  33^  concur. 


m  Wash.  2O0) 
rERBALL  et  aL  v.  CITT  OF  SPOKANE 
et  aL 

(Supreme  Court  ctf  Washington.   April  28, 
Municipal  Cobpobations  (S  535*)  —  Local 

IliPBOVEMBNTS  — SPkCIAL  ASSESfiMENTB— IN- 
VAUDITT— RiGRT  TO  Sue— IBBBGDLABITIKS— 

Objxots  BiroBB  Council. 

Bern.  &  BaL  Code,  |  7b32.  provides  that 
whenever  any  assessment  roll  shall  have  been 
confirmed  b;  the  city  council  after  notice  to 
property  owners,  so  that  they  may  have  a  rea- 
sonable opportanity  to  object,  tbe  regnlarity  and 
correctness  of  the  assessment  cannot  be  qaes- 
tloned  by  any  person  not  having  filed  written 
objections  to  the  roll  prior  to  confirmation,  a&i- 
tion  758ii  makes  the  action  of  the  city  council 
in  confirming  the  aasessment  roll  conclusive  on 
all  parties  not  app  aling  therefrom,  with  certain 
immaterial  exceptions.  Held  that  where  prop- 
erty owners  made  no  objection  before  confirma- 
tion of  an  assessment  for  the  construction  of  a 
trunk  sewer  in  a  city  of  the  first  cloas,  they  had 
no  standing  to  sue  to  restrain  the  enforcement 
of  the  assessment  because  of  any  irregularities 
BS  to  tbe  improranenk  and  assessment  ordi- 
nances, or  in  tiie  method  of  the  assessment 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1253;  Dec.  Dig.  f 

Department  2.  Appeal  from  Superior 
Court  Spolcane  Oouuty;  BL  H.  Sullivan, 
Judge. 

Action  by  O.  H.  Ferrall  and  others  against 
the  City  of  Spokane  and  others.  Judgment 
for  defendants,  and  plalntifla  appeal.  Af- 
firmed. 

Burcham  &  Blair,  of  Spokane,  for  appel- 
lants. John  E.  Orr  end  Allen  &  Allen,  all  of 
Spokane,  for  respondents. 

MAIN,  J.  This  Is  an  action  to  test  tbe 
validity  of  an  assessment  for  loc^l  improve- 
nienL 

To  Uie  plaintiffs'  third  amended  complaint 


a  demurrer  was  enstatned  by  tbe  trial  ooart 
Tbe  plaintiffs  elected  to  stand  upon  tbelr 
complaint,  and  refused  to  plead  farther. 
Thereupon  a  Judgment  was  mtered  dismtss- 
lug  tbe  action,  from  which  the  plalntUTs  ap- 
peal. On  Ai^niBt  28,  ISflO,  tiie  dty  council 
of  the  dty  of  Spokane  passed  an  ordinance 
providing  for  the  construction  a£  what  Is 
kiu>wn  as  the  Fifth  ward  trunk  aewer,  and 
tbat  the  same  should  be  paid  for  local 
assesuuent  upon  the  property  benefited.  The 
boundaries  of  the  district  were  fixed  by  ordi- 
nance. Thereafter  an  asBessment  roll  was 
prepared  by  which  the  propoty  witbln  tbe 
conflnea  of  tbe  district  was  asseased  upon 
the  eqnare  ftwt  basis.  The  aBseasmait  roll 
waa  confirmed  by  ordinance.  The  complaint 
here  for  consideration  is  somewhat  of  a  drag- 
net, voluminous,  and  involved.  Aside  from 
the  formal  parts,  the  material  allegatioiu 
attacking  the  val^ty  of  tbe  aaseasment  ap- 
pear to  be  as  follows :  First  That  both  the 
improvement  and  confirmation  ordinances 
are  invalid  because  tbey  «vdre  passed  cra- 
talning  an  emergency  clause  as  f<rtIows: 
"Whereas,  an  emeigency  exUts  in  which  it 
Is  necessary  for  the  Immediate  preservatlai 
of  tbe  public  peace  and  safety  tbat  this  ordi- 
nance shall  become  effective  without  deSay, 
It  is  ordained  tbat  this  ordinance  shall  be 
in  force  and  effect  from  and  after  Its  pas- 
sage." It  is  alleged  that  this  emexteaey 
clause  does  not  meet  tbe  charter  requirement 
relative  to  emergency  ordinances,  which  Is 
as  follows:  "Wben  an  emergency  exists  in 
which  it  is  necessary  for  the  immediate 
preservation  of  the  public  peace,  health  or 
safety  tbat  an  ordinance  shall  t)ecome  effec- 
tive without  delay,  such  emergency  and  ne- 
cessity and  the  facts  creating  the  same  shall 
be  stated  in  one  section  of  tbe  bllL  •  •  *  " 
Second.  It  Is  alleged  that  tbe  assessm«it  is 
Invalid,  In  that  It  Is  made  solely  upon  tbe 
basis  of  tbe  area  of  the  re^>ective  lots  In 
the  assessment  district,  regardless  of  their 
proximity  or  remoteness  to  the  line  of  the 
sewer.  Third.  That  the  assessment  Is  invalid 
because  there  was  other  property  outside  of 
the  assessment  district  as  defined  by  the 
ordinance  which  conld  be  drained  into  the 
sewer,  bnt  which  was  not  assessed  therefor. 

It  appears  to  be  conceded  tbat  none  of 
the  plaintiffs  filed  any  objections  to  the  con- 
firmation of  tbe  assessment  roll  by  the  dty 
council  after  baring  received  notice  as  pro- 
vided by  law.  Neither  does  the  complaint 
contain  any  charge  of  fraud.  Tbe  allegattons 
of  tbe  complaint  question  neither  tbe  ordi- 
nances nor  the  mode  or  manner  of  assess- 
ment on  Jurisdictional  grounds,  or  the  lack 
of  power  on  the  part  oif  the  council  to  paa 
the  ordinances  and  to  make  the  ass^sment 
But  tbe  questions  raised  by  the  allegations 
question  the  regularity  of  the  method  b; 
which  the  ordinances  were  passed,  and  the 
mode  or  manner  of  making  the  assessment 


•ror'oUier  casiM  w«  some  topic  and  section  MUHBBB  in  Dec.  Dig.  it  Am.  Dig.  K«r-No.  BerlM  *  lUp'r  IndoM 


Digitized  by 


Google 


FERRAIX  T.  CITY  OF  SPOKANE 


800 


Tlie  flnt  and  final  qnestton  to  be  determin- 
ed is  the  right  of  the  appellants  to  maintain 
the  presoit  action.  The  respoudentg  con- 
tend that  the  appeUants,  by  reason  of  their 
fiiUure  to  file  objections  to  the  confirmation 
of  the  aasessment  roll  before  the  dty  council 
Jwre  waived  tbelr  right  to  object  In  this  pro- 
oeedlng,  and  In  this  objection  plant  them- 
selves upon  the  statntea  of  this  state  and  the 
dedsions  of  this  court  Section  75S2,  Bern. 
&  BaL  Code,  prorldea:  "Whenever  any  as- 
sessmoit  ndl  fi>t  local  ImprovemaktB  shall 
bare  been  prepared  ss  provided  by  law,  char- 
ter or  ordinance  of  any  dty  of  the  first  class, 
and  snch  aaseBsment  roll  shall  have  been 
confirmed  by  the  conndl  or  legislative  body 
of  Bucb  dty,  after  doe  and  proper  notice  to 
tbe  propertr  .owner,  as  provided  by  law,  char- 
ter or  ordinance^  ao  that  said  owners  of 
propntjr  may  have  «.  rauonable  opportunity 
to  object  to  or  protest  against  any  assess- 
moit,  the  regnlarlty,  and  correctness  of  tbe 
proceedings  to  ord»  said  improvement,  and 
the  T^uhtrlty,  TOlidlty  and  correctness  of 
said  assesBment  cannot  In  any  manner  be 
contested  or  questioned  ha  any  proceeding 
whatsoever  by  any  person  not  filing  written 
objections  to  aaeli  roU^  indor  to  tbe  same  be- 
ing confirmed,  as  aforesaid,  and  at  snch  time 
or  times  as  may  be  prescribed  by  chartK'  or 
ordinance.  •  «  • »  tUm  statute  does  not 
permit  tbe  regularity,  validity,  of  the  cor- 
rectness of  an  asensment  roll  to  be  question- 
ed meept  by  pusnu  filing  written  objections 
to  the  roll  prior  to  its  confirmatt<H).  Sec- 
tion 753S,  Bern.  ft-Bal.  Code,  provides:  rrhe 
action  of  the  council  or  other  legislative  body, 
hereinbefore  moitloned  In  confirming  such 
assessmrat  roll  shall  be  conclusive  in  all 
things  upon  all  parties  not  appealing  there- 
from in  tbe  manner  and  within  the  time 
herrinbefbre  mentioned,  and  no  proceeding  of 
any  kind  shall  be  commenced  or  prosecnted 
for  tbe  purpose  of  defeating  or  contesting 
any  such  assessment,  or  the  sale  of  any  prop- 
er^ to  pay  such  assessment  or  the'  foreclo- 
sure of  any  lien  herein  provided  for:  Provid- 
ed, this  section  shall  not  be  constraed  as 
prohibiting  tbe  bringing  of  Injunction  pro- 
ceedings to  prevail  the  sale  of  any  real  es- 
tate upon  the  grounds:  (1)  Tfaat  the  prop- 
er^ about  to  be  sold  does  not  appear  upon 
the  assessment  roll,  and  (2)  that  said  assess- 
ment has  been  paid."  This  section  makes 
the  action  of  tbe  city  council  In  confirming 
the  assessment  roll  conclusive  upon  all  par^ 
ties  not  appealing  therefrom,  except  the  two 
classes  specified  in  tbe  proviso,  which  are 
not  material  In  this  case.  The  language  of 
these  statutes  is  clear  and  positive.  A  per- 
son dealrlng  to  ocmtest  an  assessment  roll 


must  conform  with  tbe  provisions  (tf  these 
statutes;  otherwise,  he  waives  aU  irregular- 
ities, if  any,  in  the  passage  of  the  ordinances 
providing  for  the  Improvement  and  the  con- 
firmation of  the  assessment  roll  and  the  meth- 
od of  assessment 

In  Collins  v.  EUensburg,  68  Wash.  212,  122 
Pac.  1010,  it  was  held  in  an  action  to  enJoUi 
tbe  d^  of  EUeusburg  from  collecting  a  spe- 
cial tax  or  assessment  for  sewer  constnictlou 
that  the  failure  to  Initiate  the  Improvement 
by  a  petition  of  the  owners  of  one-fourth  In 
value  of  tbe  abutting  property  was  a  mere 
Irregularity,  and  not  a  Jurisdictional  defect 
It  is  there  said:  *' •  •  •  It  is  self-evl- 
ieat  that  no  irr^nlarity  can  be  successfnlly 
asserted  in  a  suit  to  enjoin  the  collection  of 
an  assessmmt  which  would  not  constitute  a 
valid  defense  to  an  action  to  foredose  the 
assessmwt.  *  *  *  Tbe  petition  is  not  a 
'jurisdictional  ^nxtqidalte.  To  proceed  wltb- 
ont  petition  was  not-tomoceed  wiAout  power. 
It  was  at  most  tbe  ezerdse  In  an  irregular 
manner  of  a  power  amidy  conferred.  The 
Legislature  might  have  conferred  the  power 
without  requiring  any  petltlm.  Tbem  Is 
no  constitutional  Inhibition  against  such  a 
course.  *  *  * "  In  Bucker  Bros.  v.  Blver- 
ett,  66  Wash.  366,  119  Pac.  807,  88  L.  B.  A. 
(M.  8.)  682,  which  was  an  action  begun  for 
the  purpose  of  annulling  a  local  improvement 
assessment  because  the  assessment  upon  the 
property  there  In  question  was  In  excess  of 
the  amount  permitted  by  the  city  charter,  It 
was  held:  "A  requirement  of  tbe  law  to  be 
observed  In  levying  a  tax  by  taxing  officers, 
which  requirement  could  have  been  dispensed 
with  by  the  law  In  the  first  instance,  can  be- 
come conclusive  as  to  Its  observance,  against 
the  property  owner,  by  the  law  awardiug 
him  a  hearing  thereon.  That  is  what  has 
been  done  by  these  statutes,  which  declare 
the  effect  of  the  decision  upon  snch  hearing 
In  such  comprehensive  language  as  to  render 
finally  adjudicated  against  appellants  the  oh* 
jectlons  now  made  against  the  assessment'* 

The  prlndple  announced  In  these  cases  Is 
decisive  of  the  present  action.  Tlie  third 
amended  complaint  did  not  state  a  cause  of 
action.  The  appellants  by  falling  to  appear 
and  file  written  objeetlons  before  tbe  dty 
council  to  the  confirmation  of  tbe  assessment 
ordinance  thereby  waived  their  right  to  con- 
test any  Irregularities  as  to  the  improvmokt 
and  assessment  tndlnances  and  tbe  matliod 
of  assessment 

Tbe  Judgment  wIU  tberef ore  be  afflrmsfl. 

MOUNT,  FUIiLBRTON,  MOBBIS,  and 
BLLISr  concur. 
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IDAHO  &  W.  RY.  CO.  T.  COEY  et  aL 

(Supreme  Ctinrt  of  WasblngtOD.    April  28, 
19ia.) 

1.  BmINEST  DOICAIN  (I  111*)  —  DAHAOU  — 

IiBifB  or  Damage— Dahaob  raou  Fibs. 
Danger  from  fire  coinmutiicated  from  paas- 
Ing  engines,  if  appreciable  and  imminent,  may 
bo  conaidered  in  eetimating  the  damages  to  the 
land  not  taken  Cor  a  railroad  right  of  way  in 
so  tan  aa  its  market  value  is  tbereby  depreciated, 
though  merely  poaaible  or  probable  damages 
from  snch  cbuse  cannot  be  cODsidered. 
■  [Ed.  Note. — Per  other  cases,  see  Eminent  Do- 
niaio.  Cent  Dig.  ifi  298;   Dec.  I»g.  i 

1X1" 'J 

Z  EiaNEBT  Domain  (f  95*)  —  Damages  — 

IiAND  Not  Takbh. 

Danger  resaltfng  from  the  tendency  to 
propagate  gophers  or  squirrels  along  the  right 
of  way  if  appreciable  and  imminent  may  be  cou- 
Bldered  in  determiolng  the  damage  to  land  not 
taken  for  a  railroad  right  of  way  in  to  far  as 
the  market  valae  Is  thereby  depreciated. 

(lid.  Note.-^For  other  eases,  see  Ebnlnent  Do- 
main, Cent  Dig.  if  239-242.  244^  2^-^  27it ; 
Dec.  Dig.  I  m.*}  . 

8.  Eminent  Domain  01  102*)  —  Damages  — 

.  Land  NpT  Taken. 

In  determining  the  damage  to  land  not 
taken  for  a  railroad  right  of  way,  any  unsight* 
Uncss  to  audi  land  caused  by  cuts  and  filla  made 
in  constructing  the  road,  the  destruction  of  any 
natural  water  supply,  and  the  inconvenience  of 
transporting  crops,  farm  '  machinery,  eta,  be- 
tween the  part  of  the  land  separated  by  the 
railroad,  may  be  considered. 

fBd,  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  ii  271,  272 ;  Dec.  Dig.  1 102.*) 

4.  Eminent  Domain  (|  113*)  —  Damages  — 
Ijand  Not'  Taken— Depbeciation  of  Mas- 
KBT  Value. 

In  determining  the  damage  to  land  not 
taken  for  a  railroad  right  of  way,  the  effect  upon 
Its  market  value  by  reason  of  the  construction 
and  operation  of  tije  railroad  is  the  principal 
question  for' consideration. 

[Ed.  Note.— For  other  cases,  see  Eminent  I>o- 
main,  Cent  Dig.  H  238,  243,  2«5;   Dec.  Dig. 

I  irl*i 

6.  Eminent  Domain  (|  137*)  —  Damages  — 

Land  Not  Taken. 

In  determining  damage  to  land-  not  taken 
for  a  railroad  right  of  way,  the  entire  tract 
should  be  considered  as  one  farm,  and  the  dam- 
ages determined  upon  the  basis  of  one  tract,  and 
not  of  several  tracts.  ' 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  iS  307-3«9;  Dec  Dig.  8  137*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Comity:  John  B.  Yakey, 
Jadga 

Action  by  the  Idaho  &  Western  Railway 
Company  against  C.  P.  Coey  and  otliers. 
From  a  Judgment  for  plaintiff,  defendants 
appeal. '  Beversed  and  new  trial  ordered. 

Hum  ft  Upton,  of  Spokane,  for  appellants. 
F.  M.  Dudley,  of  Seattle,  and  Collen,  Lee  & 
fllndman,  of  Spokane,  for.  respondent 


MORRIS,  J.  Action  by  respondent  to  a[h 
proprlate  lands  of  appellants  for  its  right  of 
way.  Appeal  Is  taken  from  the  Judgment, 
alleging  errors  by  the  court  In  withholding 
from  the  Jnry  certain  elements  claimed  by 


aliipellants  as  proper  to  be  considered  In  de- 
termining the  depreciation  in  value  of  the 
land  not  taken.  The  errors  are  assigned  In 
various  ways.  Tbey  can.  however,  be  beat 
treated  by  discussing  appellants'  requested 
Instructions  which  the  court  refused  to  give. 

[1]  The  flrst  of  these  requested  instruc- 
tions Is  as  follows:  "You  are  hereby  in- 
structed that  dangn  from  fire  communicated 
from  passing  en^es  to  buildings,  improve- 
ments, and  crops  situated  upon  the  part  ot 
the  premises  not  taken  for  railroad  purposes, 
if  such  danger  Is  appreciable  and  imminent, 
may  be  considered  by  you  in  estimating  the 
damages  to  the  resldne  of  the  land  not 
taken,  in  so  fax  as  ttie  market  value  of  the 
land  not  taken  la  thereby  depcedated,  bat 
the  possible  or  probaUe  damaffSB  diat  may 
result  from  such  a  eaose  to  the  detenduts 
In  the  future  cannot  t>e  oonstdeced  1^  yon. 
It  Is  the  danger  ttcm  fire  and  not  -Iosmb  that 
miay  probaUy  be  occasioned  tiwreby  that 
should  be  eonsidered  in  deteimlning  Hm  am- 
pensation  to  the  defendants  for  the  land  not 
taken." 

[2]  By  the  second  reqvested  inatrnetlon 
the  court  was  requested  to  Instruct  the  Jury 
that  danger  which  might  result  from  the 
tmdeney  to  propagate  gophers  or  squirrds 
along  the  right  of  way  of  the  nilroad.  If 
they  found  that  audi  dahger  was  aj^ieciaUe 
and  Imminent  Shoold  be  takoi  Into  consld- 
eration  by  m«n  In  determining  the  damages 
to  the  land  not  taken  Hfmiting  the  damage 
aa  in  tba  first  Instruction  to  the  demedattoa 
of  the  market  valoe  ot  the  land  and  not  per- 
mitting the  Jury  to  determine  any  possible 
or  probable  loss  that  mi^t  zesntt  from  the 
destnictlon  of  crops. 

U]  The  third  requested  instruction  told 
the  Jury  that  it  was  pn^er  tor  them  to  take 
into  ocmsideratlon.  In  determining  the  dam- 
ages to  the  rauainder.  the  nnsightliness.  If 
any,  to  the  premises  caused  by  the  cuts  and 
Alls  made  in  tJie  constructhm  of  the  roed, 
the  destruction  of  any  natural  water  supply, 
the  inconvenience  of  transporting  the  crop 
fl^om  the  part  of  the  land  separated  from  the 
buildings,  the  inconvenience  of  transferring 
machinery  and  farm  Implements  and  the  like 
from  one  part  of  the  premises  to  another,  the 
InconTenience  In  farming  and  cultivating  the 
land  occasioned  by  the  raHistmctlon  of  the 
railroad,  in  so  far  as  these  elements  entered 
Into  any  depredation  of  the  market  value  of 
the  land  not  taken.  In  instruction  Na  4  the 
court  was  requested  to  charge  the  Jury  that 
lu  estimating  the  damages  to  the  land  not 
taken  they  should  consider  the  whole  land 
as  one  body,  and  not  divide  it  up  into  parts 
for  the  purpose  oC. estimating  such  damages. 
Each  of  these  requested  instructions  correct- 
ly stated  the  law  and  should  have  been  giv- 
en, and,  ijlnce  no  other  instruction  covered 
the  i>olnts,  refusal  was  error. 

[4]  In  cases  of  this  kind  in  determining 
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th«  damages,  if  any,  to  the  land  not  taken, 
the  ultimate  ijuestlon  to  be  determined  is  the 
effect  upon  the  market  valne  of  the  land 
by  reason  of  the  construction  and.  operation 
of  the  railroad.  Whatever  Is  reasonably  cer- 
tain to  follow  as  an  Incident  to  such  con- 
fe-tructlon  and  operation,  which  in  an  ap- 
preciable degree  depreciates  the  value  of  the 
remaining  land,  la  a  proper  element  of  dam- 
age to  be  considered  by  the  jury  in  arriving 
at  its  verdict  Remote,  imaginary,  uncertain, 
and  speculative  elements  of  damage  may 
not  be  shown,  but  anything  which  from  the 
continuous  presence  and  operation  of  the 
railroad  acroaa  a  farm  or  other  lands  is,  in 
view  <)t  the  experience  of  mankind,  reasona- 
bly sure  to  follow,  is  to  be  considered  by 
the  Jury  In  ascertaining  the  damage,  if  any, 
to  the  lands  not  taken.  Thus  the  danger 
from  fire,  in  so  far  only  as  it  depreciates  the 
market  value  of  the  remaining  lauds,  is  a 
proper  element.  Not  that  the  Jury  could  es- 
timate any  probable  loss  from  fire  nor  award 
damages  for  any  Increased  exposure  to  fire, 
but  simply  depreciation  In  the  value  of  the 
property  because  of  the  danger  from  fire. 
In  other  words,  how  much  less,  If  any,  would 
an  Intending  purchaser  be  wllUng  to  give  for 
the  lands  because  of  the  danger  from  fire.  If 
any,  appreciable  and  Imminent,  by  reason  of 
the  continuing  operation  of  the  road.  This 
court  has  determined  this  question  In  Seattle 
&  Montana  R.  Co.  v.  Gilchrist,  4  Wash.  509, 
30  Pac.  738,  where  It  Is  said:  "Danger  from 
fire  communicated  from  passing  engines  to 
buildings  and  Improvements  situated  upon 
the  part  of  the  premises  not  taken  for  rail- 
road purposes.  If  such  danger  is  appreciable 
and  imminent,  may  be  considered  In  estimat- 
ing the  damages.  In  so  far  as  the  residue  of 
the  land  Is  thereby  depredatcid  in  value.  But 
the  possible  or  probable  damages  that  may 
result  ^m  euch  a  cause  to  the  landowner, 
in  the  future,  cannot  be  considered  by  the 
Jury.  Such  damages  are  purely  speculative, 
and  not  capable  of  satisfactory  proof.  A 
railroad  company  Is  liable,  in  an  action  for 
damages,  for  property  destroyed  by  fird  re- 
snltlnc  from  Its  negligence,  but  not  for  dam- 
ages occnrring  without  nei^^nce  In  the 
pnqier  operatkm  of  its  road.  And  it  Is  there- 
fore the  dangw  from  fire,  and  not  losses 
that  may  probably  be  occasion^  thereby, 
and  for  wUcb  no  recovery  can  be  had,  that 
should  be  considered  in  determining  the  com- 
pensation to  be  paid  to  llie  owner  of  the 
land."  Other  cases  in  point  are  Keil  t. 
Grays  Harbor  ft  P.  S.  R.  Ca,  127  Pac.  U13; 
Leroy  ft  W.  B.  Co.  t.  Ross,  40  Kan.  S88,  20 
Faa  197,  2  U  B.  A.  217;  C.  ft  G.  R.  Go.  T. 
Brake,  125  111.  893,  17  N.  B.  820;  Weyer  v. 
C,  W.  ft  N.  B.  Co.,  68  Wis.  180,  81  N.  W. 
710;  8t  L.  ft  8.  B.  B.  Co.  T.  Teters,  68  III. 


144;  Lewis,  Eminent  Domain  (2d  Bd.)  If  406, 
497. 

These  principles  determine  the  correctn^ 
of  re<iueeted  Instructions  1,  2,  and  3.  In  rul- 
ing upon  the  admission  of  testimony  the  trial 
court,  while  seemingly  recognizing  these  prin- 
ciples, e{f>eclally  as  to  the  dauger  from  fire, 
for  some  reason  refused  to  so  Instruct  the 
jury.  Appellants*  farm,  across  which  the 
right  of  way  is  to  be  constructed,  consistB  of 
a  full  half  section  In  one  body. 

[fi]  In  estimating  the  damage  to  the  land 
not  taken  It  was  proper  to  consider  the  en- 
tire tract  of  land  as  one  farm,  and  to  de- 
termine the  damages  upon  the  basis  of  how 
the  construction  of  the  railroad  would  affect 
the  whole  body  of  land  as  one  fans.  In  otlv- 
er  words,  the  Jury  should  consider  two  farms, 
one  without  any  railroad  across  it  as  it  now 
exists,  and  the  other  with  a  railroad  across 
It  as  it  will  exist  when  reeiwndent's  line  Is- 
built  and  In  operation.  This  is  the  rule 
where,  as  here,  tlie  whole  farm  is  in  one  con- 
tinuous tract  and  is  used  and  farmed  as  one 
body  of  land.  This  principle  was  announced 
by  us  in  Sultan  W.  ft  P.  Co.  v.  Weyerhauser 
Timber  Co.,  31  Wash.  658,  72  Pac.  114,  where 
It  was  said  in  seeking  to  formulate  a  rule 
for  determining  what  should  be  considered 
as  an  entire  traet  for  the  purpose  of  estimat- 
ing damages  to  the  part  not  taken:  "In  gea- 
era).  It  Is  so  much  as  belongs  to  the  same 
pr(q)rietor  as  that  taken,  and  Is  coutinuous 
with  It,  and  used  together  for  a  common  pnT>> 
pose" — citing  Lewis  on  Eminent  Domain  (2d 
Ed.)  8  475.  See,  also,  WUmes  v.  M.  &  N.  W. 
R.  Co.,  29  Minn.  242,  3  N.  W.  39;  Kansas 
City,  B.  ft  S.  R.  Oa  V.  Merrill,  25  Kan.  421; 
Ham  V.  W.  I.  ft  N.  Ry.  Co.,  61  Iowa,  716, 
17  N.  W.  157;  F.  ft  L.  R.  Ry.  Co.  v.  Hunt,  61 
Ark.  330,  11  S.  W.  418;  Chicago,  H.  ft  St  P. 
Ry.  Co.  V.  Baker,  102  Ho.  568,  15  S.  W,  64; 
Chicago,  K.  ft  W.  B.  Ca  V.  Bnmson,  48  Kan. 
371,  23  Pac  495;  Northeastan  Nebraska  By. 
Co.  T.  Frader,  25  Neb.  42,  40  N.  W.  6<H. 
'  Request  Na  4  was  also  propo:  because  of 
the  evidence  of  some  of  the  witnesses'  In  es- 
timating the  damage  to  the  dlfTereat  40-acre 
tracts.  While  for  amTodence  of  witnesses 
or  to  enable  the  Jury  to  obtain  a  better  un- 
derstanding of  the  sltnatlon,  it  might  In 
some  cases  be  proper  to  Inqolre  as  to  the 
damage  to  eadi  subdivision  ol  tb^  whole 
tract,  yet  In  arriving  at  its  verdict  ttie  Jury 
must  conaidier  the  land  as  one  tract  aiKl  de- 
termine the  damages  upon  the  basis  of  one 
entire  tract  and  not  several  tracts. 

For  these  reasons,  we  conclude  that  the 
Judgment  should  be  reveiaed,  apd  a  new  trial 
ordered. 

CBOW,  a  J.,  and  MAIN,  SLLIS,  and 
FULLBRTON,  JJ.,  emcu^ 
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CO. 

(Supreme  Court  of  WaBhington.   April  28, 

1918.) 

1.  Tei^graphs  and  Telephones  (S  51*)— 
'  Messaged— ACTiOHB— Co NTBiBUTOBT  Neou- 

aXNCE. 

Whether  the  sendee  of  a  telegram  should, 
iu  the  exercise  of  ordinary  care,  have  been  mis- 
led by  an  error  in  qaoting  the  price  of  a  com- 
modity Id  a  telegram  went  to  the  question  of 
his  contributory  negligence  as  a  defenee,  and 
should  be  determined  upon  the  principles  ap- 
plying to  that  defense  in  other  cases. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  35;  Dec.  Dig.  i 
51.*] 

2.  TeLXQKAFHS  and  TKLEFHONSa  (8  66*)  — 

MiamuTEBT  or  Message— Acxxons—Sct- 

fionehot  of  btidehcb  —  ooktbibijtobt 

Neouoencb. 

Evidence,  in  an  action  against  a  telegraph 
company  for  the  negligent  tranamlssion  of  a 
telegram,  sent  by  an  agent  for  buying  sheep, 
80  as  to  read  that  they  could  be  purchased  for 
$4.20  instead  of  $1.70,  causing  the  principal  to 
order  them  to  be  purchased,  Add  to  sustain  a 
finding  that  the  principal  was  not  ne^igent  in 
not  discovering  the  discrepancy  in  price. 

[Eld.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {§  61-<J3;  Dec  Dig. 

see.*] 

3.  Telegbaphs  and  Tklephonbs  (S  70*)  — 
Nbgugenob— Measube  of  Dahaqbs. 

A  sendee's  measure  of  damages  for  the 
negligent  transmission  of  a  telegram  to  him 
by  bis  agent  to  buy  sheep,  that  they  could  be 
porchased  for  $4-70,  so  as  to  read  $4.20,  cans- 
iag  sendee  to  order  them  to  be  bought,  was  the 
excess  of  the  price  paid  because  of  such  error 
over  the  marltet  price  of  the  sheep  at  the  time 
and  place  such  deUrery,  plus  the  cost  of  the 
message. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i|  72,  73;  Dec. 
Dig.  i  70.*] 

4.  Evidence  (|  113*)— Mabket  Valub. 

In  an  action  for  damages  from  misquoting 
the  price  at  which  sbeep  were  ordered  to  be 
purchased  at  D.  by  plaintiff'B  agent,  evidence 
that  the  price  at  l>.  was  determined  by  the 
market  price  at  Portland  and  Chicago  by  de- 
ducting from  those  prices  the  freight  and  the 
losses  incident  to  transportation,  and  that  at 
the  time  in  question  the  prevailing  prices  at 
Chicago  and  Portland  were  $5.26  a  hundred- 
weight, which  would  make  the  price  at  D.  a 
bertain  amount,  was  competent  on  the  market 
price  at  that  point 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  259-296;  Dea  Dig.  |  113.*] 

5.  TbIXOBAPHS  AND  TELEpnONES  (166*)— AC- 
TIONS—SOFFIC  IE  NCT  OF  Evidence. 

Evidence,  in  an  action  against  a  telegraph 
company  for  damages  for  misstating  In  a  mes- 
sage  the  price  at  which  plaintiff's  agent  could 
purchase  sheep  at  D.,  held  to  sustain  a  finding 
that  the  market  price  at  D.  at  the  time  was 
$4.25  a  hundredweight 

[Ed.  Mote.— For  oUier  cas»,  see  Telegraphs 
and  Telephones,  Ceot  Dig.  H  61-63;  Dec  Dig. 
I  66.*] 

-  Departm^t  2.  Appeal  from  Superior 
Court,  King  Goimlr;  Hltebell  Oilllom, 
Judge. 

Action  by  James  Henry  against  the  West- 
em  Union  Telegraph  Company.     From  a 


Judgment  for  plaintiff,  defendant  appeala 
Affirmed. 

Geo.  H.  Fearons,  of  New  York  CSty,  and 
Hughes,  McMlcken,  Dovell  &  Bams^,  of 
Seattle,  for  appellant  John  EL  Byan  and 
Grover  E.  Desmond,  both  of  Seattle^  for  xe- 

spoDdent 

ELLIS,  J.  This  l8  an  action  to  recoTer 
damages  allied  to  hare  beea  suBtalned 
through  error  in  the  transmission  of  a  tele- 
gram. The  plaintiff  la  a  wholesale  and  retail 
butcher  and  packer  In  the  city  of  Seattle,  and 
In  the  conduct  of  his  bnshiesa  emiAoys  live 
stock  buyers  throoi^ont  tbe  several  states 
of  the  northwest  Among  these,  in  the 
month  of  December,  1910,  was  one  GL  V. 
Walker*  employed  as  a  cattle  buyer  in  Mon- 
tana. He  was  not  an  expert  sbe^  hnyer, 
but  in  hnyii^  sheep  he  wonld  report  tbelr 
condition  and  the  price  asked,  and  be  guid- 
ed by  the  plaintiff's  Instructtons  as  to  pur- 
chases. Ehrly  In  December  this  buyer  was 
directed  by  the  plaintiff  to  turestlgate  a 
certain  band  of  2,500  sheep  near  DlUon, 
Mont,  referred  to  throughout  the  record  as 
the  "M!aurer  sheep."  On  December  5,  1910, 
Walker  wired  the  plaintiff  to  the  effect  that 
these  sheep  could  be  purcliased  1,000  for  de- 
livery January  1st  at  $4.70  a  hundredweight 
1,000  February  1st  at  $5.30  per  hundred- 
weight, and  the  balance  February  20th  at 
$5.70  a  hundredweight  On  the  next  day  the 
plaintiff  answered:  "Maurer  sheep  too  high. 
Could  not  use  them."  On  December  7th 
Walker  delivered  to  the  defendant's  agent 
at  Dillon  for  transmission  to  the  p'w'pt**^  a 
message  reading  as  follows: 

"4S  OoUect  Night  Letter. 

"Dillon,  Mont,  12/7,  190-^ 
"To  Jandes  Henry,  818  Western  Ave.,  Seat- 
tle: I  contracted  three  loads  of  steers  and 
calves  at  four  and  five  delivered  Jan.  fif- 
teenth Belgrade  grain  fed  stuff.  I  think  I 
can  contract  Maurer  sheep  thousand  Jan. 
first  four  seventy  thousand  Feb.  first  flva 
Answer  as  soon  as  you  get  this. 

•*a  F.  Wanter." 

As  delivered  to  tbe  plaintiff  at  SeatUe,  that 
portion  of  the  message  referrli^  to  the  sbe^ 
read:  "I  think  I  can  contract  Maurer  abetip 
thousand  Jan.  firs6  four  twenty,  thousand 
Feb.  first  fire."  Plaintiff,  In  reeponae.  iriied 
as  follows: 

"12/8— la 

"C.  p.  Walker,  Dillon,  Montana:  Con- 
tract all  good  cattle  you  can  get  some  bulla. 
Get  Idaho  Ii*alls  Cattle.  If  you  can.  get  proper 
shrinkage  buy  Murer  sheep.  Cant  you  get 
some-  good  lambs  also  load  smalt  calves 
answer.  Jataies  Henry'.'* 

Upon  the  receipt  of  this  telegram  Walker 
immediately  entered  into  a  contract  to  pur- 
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chaae  the  sheep  to  question  at  the  price 
of  fL70  per  hundredwdght ;  the  total  we^t 
of  the  sheep  contracted  for  Jannary  dellv^ 
beins  115,905  ponnda.  Walker  telegraphed  to 
plaintiff  that  he  had  bought  the  sheeP*  but 
u  Oie  price  was  not  again  EiVen  It  was 
aereral  days  before  the  error  In  the  tran»- 
mission  of  the  message  of  December  7th  was 
dlacorered.  The  plaintllTs  sTidence  tended 
to  diow  that  the  market  price  of  the  sheep  at 
Dillon  for  Januarr  Ist  delivery  vaa  approxi- 
mately The  trial  resulted  In  a  verdict 
for  the  plaintiff  for  the  sum  of  lE^-lT; 
this  being  the  difference  between  the  market 
price  and  the  price  paid,  plus  60  cents  paid 
for  the  transmission  of  the  message.  Mo- 
tions for  a  nonsuit,  a  new  trial,  and  for  judg- 
ment notwltbstandiog  the  verdict  were  made 
at  appropriate  times  and  overruled.  Judg- 
ment having  been  entered  on  the  verdict,  de- 
fendant appealed. 

The  several  assignments  of  error  are  all 
directed  to  two  grounds,  a  consideration  of 
which  will  be  determinative  of  the  case: 

1.  It  is  first  contended  that  the  re^oodent 
was  not  misled  by  the  error  in  the  transmis- 
sion of  the  tel^^am.  As  to  the  actual  fact 
of  deception,  the  respondent  and  his  man- 
ager, who  consulted  and  determined  upon 
purdiasea,  both  testified.  In  substance,  that 
they  were  misled  by  the  erroneous  telegram 
of  December  7tb;  that  they  would  not  have 
authorized  the  purchase  at  ^70  the  hun- 
dredweight; and  that  when  they  auUwrlzed 
the  respond^t's  purchaser  In  ttie  field  to 
contract  for  these  abeep  it  was  in  the  belief, 
indnoed  by  tbe  telqnram  as  rec^ved,  that  the 
purchase  was  being  made  at  K20  a  hundred- 
weigbt  The  ai^ellant  argues,  howevo-,  that 
the  respondent  should  not  have  been  misled ; 
that  the  difference  between  the  prices  stated 
in  the  two  telegrams  as  received  and  the  dis- 
crepancy between  the  price  for  January  1st 
delivery  and  February  1st  delivery  as  stated 
in  tbe  erroneous  telegram  woe  so  great  as 
to  put  an  ordinarily  prudent  man  upon  inqui- 
ry and  make  it  his  duty  to  have  tbe  telegram 
repeated,  or  bear  tbe  consequences  of  his 
Dsllore  to  do  so. 

[1,2]  This  argument  presents  the  simple 
question  of  contributory  negligence  as  a  de- 
fense. It  must  he  determined  upon  the  same 
principle  as  when  the  same  qaestion  arises 
in  other  relations.  Jones,  Telegraph  &  Tel- 
ephone Companies,  {  314.  Were  these  dis- 
crepancies so  extraordinary  as  to  challenge 
the  attention  and  excite  the  caution  of  a  man 
of  ordinary  business  prudence  and  expe- 
rience? The  uncontradicted  evidence  shows 
that  sheep  for  January  delivery  would  be 
very  little  com  fed;  that  they  would  be 
practically  grass-fed  sheep;  and  that  the  ex- 
pense of  feeding  to  keep  In  fit  condition  for 
later  deliveries  would  be,  much  greater.  The 
jury  mlghf  easily  find  from  this  clrcum; 
stance  Chat  the  caution  of  ft  mion '  o{  orr 


dlnary  prudence  would  not  be  aroused  by  tbe 
wide  difference  in  price  for  Jannary  1st  and 
February  1st  deliveries  cwit^ned  In  the  er^ 
roneous  telegram.  Nor  can  we  s^,  in  view 
of  respondent's  flat  refusal  to  purdiaae  at 
tbe  prices  stated  in  the  prior  telegram,  that 
tbe  discrepancy  In  prices  between  the  <rffer 
contained  in  that  telegram  and  the  later 
erroneous  message  should  be  held,  as  a 
mattw  of  law,  to  Impose  notice  of  the  error. 
Was  it  not  natural  that  the  rnpondoit,  as 
an  ordinarily  prudent  man,  would  assume 
that  his  purchasing  agent,  fortified  by  the  re- 
fusal to  consider  the  price  stated  In  the  prior 
message,  had  sncceeded  in  reduchig  the  of- 
fer  to  what  the  evidence  shows  was  about 
the  market  price  for  Jannary  delivery? 
There  was  obvious  ground  for  reasonable 
difference  of  opinion  on  these  things.  The 
question  was  properly  submitted  to  the  Jury, 
and  we  are  concluded  by  the  verdict  Tobln 
V.  Western  Dnion  Telegraph  Co.,  146  Fti. 
375,  23  Atl.  324,  28  Am.  St.  Rep.  802 ;  Gar- 
rett V.  Western  Union  Telegraph  Co.,  83 
Iowa,  267,  49  N.  W.  88,  90;  Western  Union 
Telegraph  Co.  v.  Beals,  56  Neb.  415,  76  N.  W. 
903,  905,  71  Am.  »t  Hep.  682;  Western 
Union  Tel^raph  Go.  v.  Yirglnia  Paper  Oo., 
87  Va.  418,  12  S.  E.  755. 

2.  It  Is  next  contended  that,  assuming  that 
he  was  misled,  there  was  jio  comi>etent  proof 
that  respondent  was  damaged.  The  ar- 
gument Is  that  the  respondent  might  have 
made  a  profit  on  these  sheep  at  the  price 
actually  paid;  that,  there  being  no  evidence 
as  to  whether  he  did  or  not,  there  was  no 
evidence  that  he  was  damaged.  It  seems  to 
us  that  the  matter  of  profits  was  not  Involv- 
ed. The  respondent  did  not  sue  for  loss  of 
profits,  but  for  damages  suffered  by  reason 
of  tbe  purchase,  to  which  he  was  committed 
through  appellant's  n^llgrace.  That  the 
loss  of  profits  could  not  be  the  correct  meas- 
ure of  damages  Is  demonstrated  by  the  obvi- 
ous fact  that,  even  If  it  had  been  proven  that 
there  could  have  been  no  profit  on  a  purchase 
at  $4.20  a  hundredweight,  still  the  respond- 
ent would  have  been  damaged  by  the  pur- 
chase at  $4.70  a  hundredweight  in  Just  the 
amount  In  which  that  price  exceeded  the 
market  price  at  the  time  and  place  of  the 
purchase.  On  the  other  band,  if  it  had  been 
proven  that  the  sheep,  as  mutton,  were  re- 
sold by  the  respondent  at  a  c^ar  profit  above 
the  $4.70  a  hundred  paid,  his  profits  would 
be  diminished  by  Just  the  excess  of  the  price 
paid  over  the  market  prlc&  His  loss  In 
either  case  would  be  the  same.  The  message 
Itself  gave  notice  to  the  appiellant  that  it 
might  become  the  basts  a  business  transp 
action,  and  that  a  failure  to  properly  trans- 
mit It  might  result  in  a  purchase  at  a  price 
greater  than  intended  to  be  paid,  and  that 
in  such  a  case,  whatever  tlie  profit  might  be, 
there  would  be  a  certain  loss,  equal  to  the 
excess  of  th|)  price  paid  over  the  jqarket 
prlosu  ,^ .   .  " 
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tS]  The  only  measure  of  damages,  there- 
fore, both  free  from  uncertainty  and  epecota- 
tlon.  and  wiOiln  the  reasonable  contemplii' 
tion  of  the  sender  and  the  aiipeUant  vhen 
It  undertook  to  transmit  the  message,  was 
the  excess  (tf  the  price  paid  through  Its  er- 
ror -over  flu  market  price  of  sheep  at  IMl- 
laa  on  Dec«nber  7»  1900,  for  January  dellv* 
ery,  pins  the  cost  of  sending  the  message. 
Nothing  less  would  compensate  the  resp<md- 
mt;  ai^thlng  more  would  penalhw  the  ap> 
pdlant.  The  Inevitable  tendency  to  this  con- 
clusion was  emphasised  by  a  coUoqny  be- 
tween the  eonrt  and  app^lant's  counsel  dnr- 
ii^  the  argomoit  of  the  motion  for  a  nonsuit 
The  contmtion  was  made  that  the  respond- 
ent had  made  no  effort  to  minimlge  the  loss. 
The  court  asked:  "How  could  he  have  min- 
imized the  lossi  He  bound  himself  tm  a 
written  contract  to  take  Oie  sheet)."  And 
counsel  rolled:  "If  he  had  turned  around 
and  immediately  sold  the  shew  for  what  he 
could  get  at  the  market  pricey  he  could  have 
recovered  from  us  the  difference.  As  soon 
as  he  found  the  mistake,  he  could  have  sold 
them  at  the  market,  and  he  could  have  recov- 
ered his  actual  loss  trom  us.  If  he  kept 
than,  the  question  is  whether  he  can  turn 
around  and  say:  *I  can  take  care  of  these 
tdiees)  and  save  myself  from  loss ;  I  wlll'keep 
them;  I  will  butcher  them  and  retail  them 
out  and  save  myself  from  a  loss.*  He  may 
have  done  that  We  dont  know  in  this  case. 
It  is  up  to  him  to  riiiow  whether  he  actually 
suffered  any  loss.  It  Is  not  a  question  of 
whether  he  should  be  allowed  to  have  made 
a  profit  on  this  transaction."  We  can  hard- 
ly formulate  a  clearer  demonstration  ttian 
this  that  the  certain  loss  determinable  by 
the  excess  of  the  price  paid  over  the  market 
price,  and  not  the  speculatiTe  loss  conUn- 
geat  upon  the  profits  of  a  bnfecbering  business 
and  the  future  fluctuations  of  tt^  meat  mar- 
ket, must  be  the  true  measure  of  damages. 
The  minimum  attained  by  the  course  sug- 
gested by  connsd  would  be  reached  by  ex- 
actly the  same  process  which  we  hold  fixes 
the  true  measure  of  damages.  The  minimum 
so  attained  is  all  that  this  measure  requires 
the  appellant  to  pay.  That  the  measure 
above  stated  Is  tlie  true  measure  is  sustained 
both  by  what  we  conceive  to  be  the  better 
reasons  and  the  more  persuasive  authorities. 
ThJa  principle,  under  varying  nmditlons,  is 
exemplified  and  sustained  tlie  following 
dedsdons:  Strong  v.  Western  Union  Tele- 
graph Co.,  18  Idaho,  380,  100  Pac;  910,  30  L. 
B.  A.  (N.  S.)  409.  423,  Ann.  Cbs.  1912A,  55; 
Wallingford  v.  Western  Union  Telegraph 
Co.,  53  S.  a  410.  31  S.  a  275,  276;  Hays  v. 
Western  Union  Tel^pfaph  Oo.,  70  S.  a  10, 
48S.E.606,e7L.B.A.  481,  488,  106  Am. 
St  Rep.  731,  S  Ann.  Cas.  424;  Beed  v.  West- 
ern Union  Teli^raph  Co.,  185  Mo.  061,  87 
S.  W.  904,  84  U  B.  A.  402,  408,  58  Am.  St 
ttep,  009;  Bowie  v.  Western  Union  T^^aph 
Co.,  78&a424,69&ia66;  HcCarty  v. 
Western  Union  Teli«raph  Co.,  110  llo.  App. 
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441,  91  S.  W.  9W,  977;  Western  Union  Tele- 
graph Cto.'  V.  81u>tter,  71  Ga.  760^  707;  Turn- 
er V.  Hawkeye  Td^raph  Co..  41  Iowa,  458, 
464;  20  Am.  B«».  605;  Western  Union  Tele- 
graph Co.  V.  Landls  <Pa.)  12  Atl.  4«7,  469: 
United  Sfifttes  Tdegraph  Go.  v.  Wenger,  05 
Pa.  262,  207,  93  Am.  Dec  TOl;  Wcatem  Un- 
ion Telegraph  Oo.  v.  Splvey,  06  Tex.  808, 
83  B.  W.  364,  366;  Ayer  v.-Westem  Union 
Telegraph  Co.,  79  He.  483,  10  AtL  48B,  488^ 
1  Am.  St  Bep.  358;  Squire  t.  Western  Un- 
ion Telegraph  Go.,  98  Haas.  282.  238^  98 
Am.  Dec.  157;  Rittenhoose  T.  Independut 
Line  of  Telc«3rapb  Q>^  44  N.  T.  263^  266,  4 
Am.  R^  678. 

There  are  cases  which  sustain  tibe  theory 
of  recovery  advanced  tqr  the  appelant  We 
have  been  cited  to  one.  Western  Union  Tele- 
graph Co.  V.  Waxdbaum,  113  Oa,  1017,  39 
S.  E.  443,  56  B.  A.  741.  It  la  not  cnnvtaus 
Ing. '  It  seons  to  us  that  to  measure  the 
damages  by  the  difference  between  the  prj<» 
paid  and  the  sum  reatlced  on  a  resale  at  a 
different  time  and  place,  under  different  oon- 
ditions,  would  in  many  cases  render  ti»  tde- 
graph  company  liable  for  a  lom  in  excess  of 
that  traceable  to  its  errors  and  tn  othm 
cause  the  purchaser  to  sustain  a  loss  trace- 
able solely  to  the  error  in  ttie  telegram.  The 
measure  which  we  approve  Is  not  subject 
to  these  posslbillttes.  Of  course.  It  the  mar^ 
ket  price  was  equal  to  or  greater  Hian  Out 
paid  because  of  the  errm,  there  would  be  no 
loss  traceable  to  the  error;  but  where  It  Is 
less  there  is  an  fnentaUe  loss  In  Just  that 
amount;  regardless  of  the  actual  profits  re- 
aUced  tttrough  a  resale  by  the  purchaser 
at  another  time  and  place  and  under  iBfltx- 
ent  conditions. 

[4]  The  contention  of  the  appellant  Uiat 
there  was  no  evidence  as  to  the  market  price 
of  sheep  at  DlUoni  Mont,  at  the  time  of  re- 
spondent's purdiase  is  not  tenatrte.  The  erl- 
daice  shows,  without  contradiction,  that  the 
market  price  at  DUbm  at  a  given  time  would 
be  determdned  by  Jhe  then  market  pricea  at 
Portland  and  Chicago  by  deducting  from  the 
market  prices -af  thom  poftnta  One  ftdght 
shrinkage,  and  other  leases  and  expenaefi  in- 
cident to  tran^rtation,  amounting  to  about 
$1  on  the  hundredw^ht ;  Gtatcago  and  Port- 
land being  the  two  omqitetbig  sheep  markets 
for  that  part  of  Montana.  While  neither  the 
respondent;  nor  hla  business  manager  could 
recall  the  exact  prices  prevailing  at  Ohlcago 
and  Portlpmd  on  December  7, 1910,  both  stat- 
ed that  it  was  In  the  nelgbbwhood  of  tK^ 
a  hundredweight,  and  both  tesUfled  tn  sub- 
stance that  respondent  received  cnneut  Chi- 
cago and  Portland  quotations;  that  th^ 
knew  these  i^ces  at  that  time,  and  thai  on 
the  prices  thea  quoted  estimated  that  a  par- 
chase  at  $4.20  a  hundredweight  would  99- 
proximate  or  be  a  little  under  the  then  mar 
ket  price  at  iMUon  so  determined.  No  evi- 
dence was  (^ered  to  the  emtnty.  TbSa  evi- 
dence was  competent  as  tending  to  estaUlsb 
the  market  price  of  sheep  at  that  time  at 
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DllloD,  Idont  tiraatm  t.  Fraeler,  49  Neb. 
00,  -08  N.  W.  867;  BothrotA  r.  Hant«r,  00 
Wash.  543,  119  Pac.  1114;  36  Cyc.  638:  24 
Am.  &  Eng.  Encyc  of  Iaw,  1154. 

[S]  The  weight  of  this  evidence  web  for 
the  Jnry,  which  evidently  found  that  the  then 
market  price  at  XMllon  was  $4.26  a  bnndred- 
velght  We  cannot  say  that  the  flndlng  vas 
not  Justified  by  the  evidence. 

Otlier  clalmuB  of  error  are  predicated  upon 
the  lustra ctions  given  by  the  court  These, 
however,  present  the  same  questions  which 
ive  have  considered  in  the  forcing  discus- 
sion, and  It  will  be  nnnecessary  to  notice 
them  further.  We  find  no  enot  In  the  In- 
stmrtlons. 

The  judgment  Is  affirmed. 

CROW,  a  J.,  and  FUU^DRTON,  BIAIN, 
and  M0BBI8,  33^  cqncnr. 


(73  Waah.  2H} 
•     GITT  OF  8POKANB  T.  ABNOLD. 

(Sa^reoks  Court  of  Washington.   April  28, 
1»18.) 

1.  WaiOHTS  AND  BlBAeUBBS  (|  1*)  ObDK- 

iTAKCBs— VALinnr. 

Spokane  Cttty  wdlnance  TWilatlng  weights 
and  measures^  and  providiag  in  sections  2^5 
that  a  cake  of  batter  for  commercial  purposes 
shall  contain  a  pound  net  avoirdupois,  that  who- 
ever pots  up  or  sells  any  goods  or  articles  by 
weight  into  any  package  and  dmitS  to  mark  on 
the  package  the  gross  and  tare  or  weight  In 
pounds,  and  firactloo  of  a  pound,  shall  be  guilty 
of  a  misdemeanor,  and  that  it  shall  be  unlaw- 
ful for  any  person,  firm,  or  conwration,  whera 
goods  'are  sold  by  weight,  to  sell  or  deliver  less 
than  the  amount  or  quantity  contained  or  bat- 
gained  for  or  named  In  tlie  aale  thereof,  and  anji 
person  giving  abort  weight,  etc.,  shall  be  guilty 
oC  a  misdemeanor,  is  not  unconstitutional  as  be- 
yond the  city's  power,  nor  void  for  unreason- 
ableness. 

[JGd.  Note.— For  other  cases,  see  Weights  and 
Measures,  Cent.  Dig.  {  1;  Dec  Dig.  11;* 
Mnuicipal  Corporations,  Cent  Dig.  {  13(10.] 

2.  MURIGIFAI.    (JOHPOBAHONS     (f     «26*)  — 

Weighth  AH0  Mkasubes  (S  B*)--Oitt  OBDI- 

KAMOBB— CONSTBUCnON— ViOLATIOIT. 

Spokane  City  Urdinance,  |  22,  provides 
that  a  brick  or  calie  of  butter,  shall  contain  a 
pound  net  avoirdupois,  and  section  28  declares 
that  whoever  puts  up,  packs,  or  sells  any  goods 
or  articles  by  weight  into  any  case  or  package, 
and  foils  or  omits  to  mark  on  the  pacKSge  the 
cross  and  tare  or  net  weight  in  pounds  and 
fraction  of  a  poond,  shall  be  guilty  of  a  mis- 
demeanor. HectioQs  24  and  25  make  it  unlaw- 
ful to  sell  or  deliver  lees  than  the  quantity  bar- 
gsined  for,  or  to  give  leas  In  weight  tfian  the 
prescribed  standards.  Held,  that  a  sale  of  but- 
ter in  cartons  containing  less  than  a  pound 
avoirdupois  was  not  a  violatton  of  the  ordi- 
nance, where  each  carton  had  plainly  marked  on 
each  end  the  words,  "Full  weight  15  oi.  net  Id 
OS.  gross." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporstions,  Cent.  Dig.  If  1378,  1879;  Dec. 
Dig.  f  H25;*  Weights  and  Measures,  Cent  Dig. 
f  8;  Dec.  Dig.  | 

Department  L  Appeal  from  Superior  Court, 
Spokane  County;  John  D.  Hlnkle,  Judge. 
J.  F.  Arnold  was  oonvteted  of  a  violation 


of  the  weights  and  meamuea  ordinance  of 
the  city  of  Spokane,  and  he  annala.  Beven- 
ed  and  dlsmiisaed. 

Wakefield  &  Wltherspoon,  of  Spokane  (A. 
C.  Shaw,  of  Spokane,  of  counsel),  for  appel- 
lant H.  M.  Stephens,  Wm.  E.  Btcbardaon, 
and  Arthur  I*  Hooper,  all  of  Spokane^  for 

respondent  , 

MOITNT,  J.  The  ai^Uant  wag  convicted 
of  a  misdemeanor,  and  fined  |26  and  coats 
for  Tlolatli^  the  provisions  of  an  ordinance 
of  the  city  of  Spokane  r^tlve  to  weights 
and  measwes.  The  facts  are  stipulated  as 
follows :  On  August  19,  1911,  appellant  sold 
and  delivered  within  the  limits  of  the  dty  of 
Spokane  to  the  Home  Supply  Company,  a 
retail  grocery  therein,  "five  bricks  or  cakes 
of  butter  weighing  a  fraction  over  fifteen 
ounces  and  less  than  sixteen  ounces  avoir' 
dupols,  net"  That  these  bricks  or  cakes 
were  put  np  in  cartons  of  the  alae  ostially 
used  to  contain  one  pound  of  butter.  On 
each  end  of  the  pacluge  or  carton  were  the 
following  words:  "Commezcial  Cream  Co., 
Ltd..  Spokane,  Washington.  Pull  w^gtit  15 
OS.  net  16'oz.  gross."  There  was  no  rqpre- 
sentatlon  as  to  the  weight  other  than  as 
thereon  stated.  That  these  cakes  or  bricks 
of  butter  were  prepared  by  appellant  in  seal- 
ed packages  ready  for  delivery  in  the  man- 
ner as  shown  on  the  carton.  That  on  said 
19th  day  of  August  the  aK»eUant  was  man- 
ager of  the  Commercial  Cream  Company, 
limited,  in  charge  of  the  packing  and  sell- 
ing of  the  butter.  The  city  ordlnanoe  of  Che 
dty  of  Spokane  relating  to  wd^its  and 
measures  provides  as  follows: 

"Sec.  22.  *  •  •  A  brick  or  cake  of  bat- 
ter for  eommerclal  purposes  in  the  dty  of 
Spokane,  shall  contain  oae  pound  of  batter, 
net  avoirdupois. 

"Sec.  28.  Whoever  pats  pp  or  pa<te  or  sells 
at  wholesale,  or  retail,  any  goods  or  articles 
sold'  by-  weight  into  any  case  or  package 
*  *  *  and  falls  or  omits  to  mark  on  said 
package  tlie  gross  and  tare  or  net  wdght 
in  pounds,  and  fractloD  of  a  pound,  *  •  • 
shall  be  guilty  of  a  misdemeanor. 

"Sec.  24.  It  shall  be  unlawful  for  any  per- 
son, firm  or  corporation,  where  goods  are 
sold  1^  weight  or  measure,  to  sell  or  de- 
liver less  than  the  amount  or  quantity  con- 
tained or  bargained  for  or  named  in  the 
sale  thereof. 

"Sec.  25.  It  shall  be  unlawful  for  any  per- 
son to  sdl  direct  or  to  permit  any  person, 
whether  agent  or  employ^,  or  servant  to 
sell  any  property  of  whatever  kind  or  char- 
acter that  shall  be  short  In  weight  or  meas- 
urement and  no  (any)  person  •  *  •  who 
shall  sell  any  article  of  food,  beverage  or 
medidne  that  shall  be  short  in  weight  ac- 
cording to  the  prescribed  standard  of  the 
state  of  Washington  and  the  city  of  Spo- 
kane, or  shall  represent  the  same  to  con- 
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tain  a  certain  quantity,  which  It  does  not 
contain,  shall  be  guilty  of  a  misdemeanor." 

[1  ]  Counsel  for  appellant  argues  that  these 
statutes  are  UDConstitutlcnal  uod  void  be- 
cause they  are  without  the  power  of  the 
city,  and  unreasonable.  But  these  conten- 
tions have  been  determined  adversely  to  ap- 
pellant Id  City  of  Seattle  T.  Goldsmith,  131 
Pac.  456,  and  we  therefore  need  not  notice 
such  questions  further  here. 

[2]  Appellant  also  contends  that  the  act 
complained  of  was  not  a  misdemeanor  under 
the  ordinance,  and  that  section  23  above 
quoted  authorizes  the  sale  of  any  articles 
by  weight  in  any  quantity  where  the  quan- 
tity gross  and  tare  Is  marked  on  the  con- 
tainer. Section  22  plainly  provides  that  a 
brick  or  cake  of  butter  for  commercial  pur- 
poses shall  contain  one  pound  of  butter  net, 
avoirdupois.  Section  23  provides:  "Who- 
ever puts  up  or  packs  or  sells  *  •  ♦  any 
goods  or  articles  sold  by  weight  into  any 
case  or  package  •  •  *  and  fails  or  omits 
to  mark  on  said  package  the  gross  and  tare 
or  net  weight  in  pounds  and  fraction  of  a 
pound  *  *  *  shall  be  -guilty  of  a  mis- 
demeanor." The  Inference  is,  of  course,  that, 
if  the  gross  and  tare  or  net  weight  Is  mark- 
ed upon  such  package  of  any  weight,  the 
sale  Will  -be  lawful.  Sections  24  and  25 
above  quoted  simply  provide  that  It  shall 
be  unlawful  to  sell  or  deliver  less  than  the 
qoantlt?  bargained  for,  or  to  give  short 
weight,  according  to  the  prescribed  stand- 
ards. It  Is  common  knowledge,  of  which 
courts  will  take  Judichil  notice,  that  butter 
Is  one  of  the  common  and  ordinary  articles 
of  trade  and  consumption,  that  it  is  usually 
sold  in  cakes  or  bricks  by  the  pound,  and 
wh^re.th^  -ls  no  mark  upon  it  to  indicate 
Its  weight  1X1  is  also  put  up  in  cartons  or 
contalnera  where  the  weight  Is  not  stated. 
Tb6  object  of  this  ordinance,  no  doubt,  was 
to  prevetit  the  pri^ctlce  of  fraud  upon  con- 
sumers who  purchased  articles  therein  re- 
ferred to:  The  ordinary  person  purchasing 
a  cake  or  brick  of  butter,  whether  Incased 
in  a  carton  or  not,  would  naturally  suppose 
that  it  contained  at  least  one  pound  of  but- 
ter, unless  It  was  marked  otherwise.  In  the 
ordinance  section  22  requires  calKs  or  bricks 
of  bntter  to  contain  one  pound  net  avoirdu- 
pois. No  provision  is  called  to  our  attention 
prohlUting  the  sale  of  batter  In  less  than 
one  pound  lots.  Section  23  was  evidently 
enacted  for  the  purpose  of  authorizing  the 
sale  of  any  article,  Including  bntter,  in  less 
quantities  than  one  pound.  In  cases  or  pack- 
ages where  the  case  or  package  states  both 
the  net  and  tare  weli^t  thereof ;  otherwise, 
it  would  be  unlawful  for  any  person  to  sell 
butter  In  packages  In  less  qnontltifls  than 
one  pound.  We  are  satisfied  that  the  ordi- 
nance was  not  ao  Intended,  because  It  does 
not  BO  state.  It  serais  to  us  that  the  plain 
meaning  at  the  ordinance  Is  that  whore  but- 
ter Is  sold  In  cakes  or  bricks  without  any 


mark  thereon,  such  cakes  or  bricks  must 
contain  one  pound  net  avoirdupois.  And, 
where  any  quantity  less  than  one  [wund  is 
sold  in  cases  or  packages,  the  net  and  %r<m 
weight  must  be  stated  upon  the  contains. 

We  are  satisfied,  therefore,  that  the  appe- 
lant in  this  case  was  not  guilty  of  violating 
the  ordinance,  because  the  butter  here  sold, 
while  It  was  In  the  form  of  cakes  or  brlcki 
these  cakes  or  bricks  were  Inclosed  In  sealed 
cases  which  stated  plainly  the  net  and  gross 
weight  upon  each  case. 

The  Judgment  la  therefore  reversed,  and 
the  case  ordoad  dlarnisBed. 

CROW,  G.  and  GOSB  and  PARKEB, 
JX,  concur. 


(7S  Wub.  m} 

STATE  ex  reL  BOARD  OF  COBTBS  OF 
KING  COUNTT  v.  SUPERIOR  COURT  OF 
WASHINGTON  FOR  KING  COUNTI. 

(Supreme  Goort  of  WaBbingtm.    Apifl  2&, 

1913.) 

1.  pBOHiBiTiON  <8  3*)  —  Extent  and  Adi- 
QUACT  OF  OxnEB  Bembdies. 

Prohibition  will  not  lie  to  prevent  a  lower 
court  exceeding  ita  juriBdiction,  where  tkere 
is  an  adequate  remedy  by  appeal. 

[Bd.  Note.— For  other  cases,  see  ProUUtkB, 
Cent.  Dig.  H  4-19;  Dec.  Dig.  |  &*] 

2.  PBOHIBITION  (S  3«)  —  Extent  ahd  Adb- 
quACT  OF  Otheb  Behedies. 

The  adequacy  of  the  remedy  by  appeal 
which  will  prevent  resort  to  prohibition  doei 
not  depend  upon  the  question  of  delay  or  ex- 
pense. 

[Ed.  Note.— For  other  cases,  see  ProhiUdoa, 
Cent.  Dig.  11  4-19:  Dec  Dig.  |  3.*] 

3.  PSOHIBmoK  (S  3*)  —  EZTEUT  AlfD  Adk- 
quACT  OF  Other  Behxdies. 

Under  Bern.  &  Bal.  Code,  S  1062.  provid- 
ing that  either  party  to  a  judgment  in  a  pro- 
ceeding for  a  contempt  may  appeal  therefrom 
in  like  manner  and  with  like  eifect  as  fn»a  a 
judgment  in  an  action,  parties  found  gnilty  of 
contempt  by  the  superior  court  and  ordered  ar" 
rested  and  itnprisoned  bad  an  adequate  reme^ 
by  appesl,  and  could  not -resort  to  prohibition. 

[Ed.  Nota^FoT  «ther  eases,  see  ProUMtioo, 
Cent.  Dig.  il  4-19;  Dec.  Dig.  |  3.*] 

4.  CoNTEUPT  (I  66*)— Appeal— Stat  of  Pao- 

CEEDINOS. 

On  an  appeal  from  a  judgment  for  con- 
tempt the  appellant  is  entitled  to  the  provisions 
of  law  governing  appeals,  including  the  ri^t 
to  a  stay  of  execution  pending  the  appeaL 

[Ed.  Note. — For  other  cnses,  see  Contempt. 
Cent.  Dig.  a  213-215.  223-2.^7:   Dec.  Dig.  8 
Appeal  and  Error,  Cent  Dig.  tt  3B5. 

462.] 

6.  MANDAMtra  (g  57*)— Pboceedingb  to  Pbo- 

Where  the  court  refuses  to  fix  a  auperse- 
deas  bond,  he  may  be  compelled  to  do  so  by 
mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamn% 
Cent.  Dig.  li  68,  114-120;  Dec.  Dig.  i  ST.*] 

Department  1.  (Mgtaial  pnAIbltlon  pro* 
ceedlng  by  the  State,  on  the  relation  of  Oit 
Board  of  County  OommlssltHiers  of  E3ng 
County,  against  the  Superior  Court  of  the 
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State  of  WaBbtngton  for  King  Count?  (Jobn 
B.  Humphries,  Judge).  Writ  denied. 

S.  H.  Steele  and  John  V.  Murphy,  both  of 
Seattle,  for  relator.  Edward  Judd,  Jay  Al- 
len, and  Wllmon  Tucker,  all  of  Seattle,  for 
respondent 

MOUNT.  J.  On  April  1,  1913,  the  Judge 
in  department  5  of  the  superior  court  of 
King  county  entered  an  order  finding  the 
relators  gnllty  of  contempt,  and  directed 
their  arrest  and  Imprisonment;  whereupon 
the  relators  filed  a  petition  here  (or  a  writ 
of  prohibition,  on  the  ground  that  the  Judge 
of  the  superior  court  was  acUug  without 
Jurisdiction,  and  that  his  order  was  void. 
Upon  this  hearing  counsel  for  respondent 
contends,  among  other  things,  that  the  writ 
of  prohibition  is  not  the  proper  remedy. 
This  contention  must  be  sustained. 

[1,2]  In  State  ex  rel.  Miller  t.  Superior 
Court,  40  Wash.  655,  82  Pac.  877,  2  L.  B.  A. 
(N.  S.)  395,  111  Am.  St  Rep.  925,  after  re- 
viewing many  cases  In  this  conrt  ui>on  the 
qneetlon  here  pres^ted,  we  held  that  the 
extraordinary  writ  of  prohibition  would  not 
Ue  where  there  was  an  adequate  remedy  by 
appeal,  and  that  the  adequacy  of  the  remedy 
by  appeal  Is  the  true  test  In  all  cases,  and 
not  the  mere  question  of  Jurisdiction  or 
lack  of  Jurisdiction  in  the  court  below  to 
render  the  Judgment  and  that  the  adequacy 
of  tlie  remedy  by  appeal  does  not  depend  up- 
on a  mere  question  of  delay  or  expense.  See, 
also.  State  ex  rel.  Peterson  v.  Superior 
Court  ©7  Wash.  370,  021  Pac.  836. 

[3]  In  the  case  last  dted,  where  the  writ 
was  applied  for  on  a  show  cause  order  which 
threatened  the  relator  in  that  case  with  pnn- 
iahment  for  contempt  we  held  that  such  or- 
der was  not  an  appealable  order,  and  that 
the  relator  could  not  be  required  to  await  a 
final  order,  and  that  a  remedy  by  appeal  was 
not  adequate,  and  for  that  reason  the  writ 
Issued.  But  in  this  case  the  final  order  was 
made  before  application  for  the  writ.  So 
that  the  question  before  us  now  Is  whether 
the  relators  hare  an  adequate  remedy  by  ap- 
I>eal.  We  think  there  can  be  no  doubt  up- 
on thta  question,  for  the  statute  (section 
1062,  Rem.  ft  Bal.  Code)  provides  as  follows: 
"Either  party  to  a  Judgment  in  a  proceed- 
ing for  a  contempt  may  appeal  therefrom  in 
like  manner  and  with  like  effect  as  from 
Judgment  in  an  action.  *  *  *  "  See,  also, 
State  ex  r^.  Martin  v.  Pendergast,  39  Wash. 
132,  81  Pac.  324;  State  ex  rel.  Olson  v.  Al- 
len, 14  Wash.  684,  45  Pac.  644 ;  State  ex  rel. 
Denham  v.  Snperlor  Court,  28  Wash.  690, 
68  Pac.  1051. 

[4, 1]  In  the  last  case  cited  we  held  that 
on  an  appeal  from  a  Judgment  for  contempt 
the  appellant  is  entitled  to  the  provisions  of 
law  governing  appeals.  Including  the  right 
to  a  stay  of  execution  pending  bis  appeal. 
And  where  the  court  refuses  to  fix  a  super- 


sedeas bond  he  may  be  compelled  to  do  so 
by  a  writ  of  mandamus. 

It  is  plain  therefore  that  the  relators  have 
a  plain,  speedy,  and  adequate  remedy  by  ap- 
peal.   The  writ  Is  therefore  denied. 

CROW,  C.  J.,  and  ELUS,  PARKER,  and 
MAIN,  JJ„  coneor. 


(78  Wuh.  20G) 

BARNES  et  aL  T.  BEL8AAS  et  aL 

(Sapreme  Conrt  of  Wathiogton.   April  28, 
1913.) 

1.  Watkbs  and  Watzb  Coubbks  (i  83*)  — 
Watu  Riohts— Ouiktiro  Title. 

An  action  may  be  maintained  to  quiet  title 
to  water  rights  acquired  by  appropnatiui  in 
the  same  manner  aa  an  action  to  quiet  title  to 
real  i«operty. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  If  23-26;  Dec.  Dig. 
S  33.»J 

2.  Watebs  and  Wateb  Goubsbs  (i  137*)  — 
Right  to  Watbbs— Pbescbiption— Adtbbse 
Usee. 

Defendants  did  not  acquire  a  preacriptivu 
right  to  the  waters  of  a  creek  by  prescriptive 
user  as  against  prior  appropriators,  where  de- 
fendants oad  not  continuously  (or  ten  years 
deprived  such  prior  appropriators  of  water  to 
which  th^  were  entitled  or  diverted  the  same 
under  dahn  or  color  of  title  other  tluui  as  per- 
tained to  appropriations  subsequent  in  time  to 
the  prior  appropriations. 

W'E^.  Note.— For  other  cases,  see  Waters  and 
ater  Coorsss,  Cent  Dig.  |  149;  Dee.  Dig.  i 
137.*] 

Department  2.  Appeal  from  Superior 
Conrt,  Kittitas  County;  E.  B.  Preble,  Judge. 

Action  by  A.  Barnes  and  others  against 
Ole  Belsaaa  and  others.  Judgment  for  plalb- 
tlffa,  and  defendants  ai^eal.  Aflirmed. 

E.  K.  Brovra  and  Pruyn  &  Hoefller,  both 
of  Ellensburg,  for  appellants.  Carroll  B. 
Graves,  of  Seattle,  and  John  H.  McDanlels, 
of  Bllensbnrs,  for  respondents. 

MAIN,  J.  This  action  was  brought  for 
the  purpose  of  quieting  title  to  the  right  to 
use  the  waters  of  Manastasdi  creek.  The 
plaintiffs  were  46  In  number  and  the  defend- 
ants 15. 

Manastash  creek  rises  in  the  mountains 
west  of  the  Kittitas  valley  and  flows  through 
a  canyon  until  It  enters  the  valley,  thence 
through  the  valley  to  the  Yakima  river.  The 
plaintiffs  are  the  owners  of  farm  lands  In 
the  valley  tributary  to  the  creek,  and  they 
and  their  predecessors  in  interest  have  ap- 
propriated water  from  the  creek  for  irriga- 
tion purposes.  It  was  stipulated  upon  the 
trial  that  the  plaintiffs  or  their  predecessors 
In  interest  had  all  made  appropriations  of 
the  water  which  they  claimed  between  the 
years  1871  and  1877,  and  that  the  defendants* 
appropriations  all  dated  Bobsequent  to  the 
year  1883. 

The  walls  of  the  canyon,  between  which  the 
creek  flows,  are  high  and  ste^  and  at  no 
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place  Is  the  distance  between  them  greater 
than  one-half  mile.  Twelve  of  the  defend- 
ants own  land  abov«  the  month  of  the  can- 
yon; three  below  the  mouth  of  the  canyon. 
Of  these  three,  the  lands  of  two  are  tributary 
to  what  Is  known  as  the  Keach  ditch.  Dur- 
ing the  8i»']ng  of  the  year  and  the  early  part 
of  the  Irrigation  season,  there  flows  In  the 
creek  a  very  considerable  volume  of  water, 
hut  commencing  in  the  month  of  July  it  di- 
minishes rapidly,  and  during  the  months  of 
August  and  September  it  becomes  a  very 
duiall  stream.  During  the  periods  of  moder- 
ate and  low  flow,  the  waters  of  the  creeh: 
are  not  sufflctent  in  quantity  to  meet  the  de- 
mands of  the  plaintiffs  and  also  the  defend- 
ants. The  amount  of  the  water  which  each 
of  the  plaintiffs  is  entitled  to,  as  between 
themselves,  was  adjudicated  and  determined 
by  the  superlw  court  of  Kittitas  county  in 
the  year  1891.  The  total  amount  of  water 
which  the  plaintiffs  are  entitled  to  under 
their  appropriations  Is  4,200  inches,  miner's 
measure,  under  a  4H-Iticb  pressure  for  the 
first  six  months  of  the  year  and  2,100  Inches 
during  the  remaining  portion  of  the  year. 

The  cultivated  lands  of  the  defendants, 
which  are  in  the  canyon,  consist  of  narrow 
strips  along  the  banks  of  the  stream.  The 
soil  Is  gravelly.  Numerous  springs  rise  up^ 
on  the  land  which  And  their  way  to  the  creek. 
The  water  from  the  springs  and  that  nsed 
by  them  for  Irrigation  purposes;  so  far  as  it 
is  not  absorbed  by  the  plant  life  and  evapora- 
tion, by  seepage  returns  to  the  stream.  The 
defendants  claim  that  their  use  of  the  waters 
does  not  materially  diminish  the  flow.  A 
number  of  defendants  own  land,  in  school 
section  No.  16,  which  was  surveyed  In  the 
7ear  1871.  It  Is  also  claimed  by  the  defend- 
ants that  they  have  acquired  rights  by  pre- 
scription or  adverse  user  to  the  waters  of 
the  creek;  It  being  more  than  ten  years 
since  their  flrst  appropriation  and  use. 

The  plaintiffs  In  their  complaint  sought  to 
restrain  the  defendants  from  approprlatli^ 
the  water  at  times  when  the  amount  of  wa- 
ter flowing  In  the  stream  was  less  or  not 
more  than  equivalent  to  the  amount  which 
the  plaintiffs  had  a  right  to  under  their  prior 
appropriations.  The  cause  was  tried  to  the 
court  without  a  jury  and  resulted  in  a  de- 
cree favorable  to  the  plaintiffs.  The  defend- 
ants appeal. 

The  questions  to  be  determined  upon  thils 
appeal  are:  First  Will  an  action  He  In  this 
state  to  quiet  title  to  water  rights  acquired 
by  appropriation?  Second.  Did  the  appel- 
lants, who  owned  land  In  section  No.  16,  have 
riparian  rights  to  the  stream  superior  to 
those  acquired  by  the  res^ndents  by  appro- 
priation? And  Third.  Had  the  appellants 
acquired  rights  to  the  water  by  prescription 
or  adverse  user? 

[1]  1.  The  right  to  maintain  an  action  to 
quiet  title  to  water  rights'  acquired  by  ap- 
propriation Is  well  settled.    Millet  v.  Lake 


Irrigation  Co.,  27  Wash.  447,  07  Pac  996. 
In  Wiel  on  Water  Rights,  voL  1.  }  283,  it  is 
said:  "  *  *  *  pitches  and  water  rM^te 
may  be  sold  on  execution  as  real  property. 
An  action  to  quiet  title  as  for  real  property 
is  proper.  And  an  action  to  settle  rl^ts 
la  one  to  quiet  title  to  realty.   •    •    •  " 

2.  It  Is  claimed  on  the  part  of  the  ap- 
pellants who  own  land  in  section  16,  whldi 
they  or  their  predecessors  purc^iased  from 
the  state  since  tixe  year  1889,  that  their  ripa- 
rian rights  attached  as  of  the  date  of  the 
government  surr^  In  Oie  year  1871.  But 
since  appellant*^  brief  was  written,  this  court 
in  State  ex  rel.  Oldlng  v.  Stampfly.  69  Wash. 
368.  125  Pac.  148,  has  decided  the  precise 
question  adverse  to  their  cbntentlon.  In  that 
case,  in  an  opinion  written  by  Judge  Fuller- 
ton,  the  question  to  tuUy  discussed  and  the 
views  of  the  court  set  forth. 

[2]  3.  It  Is  finally  conttoded  that  the  ap- 
I>ellants  acquired  rightd  to  the  water  of  Man- 
astash  creek  by  prescription  or  adverse  user. 
Upon  this  question,  the  trial  court  made  the 
following  finding  of  fact:  *7hat  none  of  tlie 
defendants  has  continuously,  for  a  period  of 
ten  years,  deprived  any  of  the  plalnUtfB  of 
water  to  which  such  plaintiff  was  entltied  as 
hereinabove  found,  nor  have  the  diversions 
of  any  of  the  defendants  been  with  or  under 
any  other  claim  of  right  or  color  of  title 
other  than  as  pertained  to  appropriations 
subsequent  in  time  to  the  aroroprlatiom  <tf 
plaintiffs  and  their  respective  predecessors  In 
interest;  the  defendants  having  merely  from 
time  to  time  trespassed  upon  the  superior 
rights  of  the  plaintiffs.  •  •  • "  This  find- 
ing positively  negatives  the  appellants'  claim 
of  rights  acquired  by  prescription  or  adverse 
user,  and  Is  supported  by  the  evidence  con- 
tained In  thfr  record.  A  number  of  other 
qu^tlons  are  presented  in  the  briefs,  but 
the  conclusions  already  reached  are  deter- 
minative of  the  entire  controversy  and  rai- 
ders further  discussion  unnecessary. 

The  Jodgroent  will  tiierefore  be  affirmed. 

SIOUNT,  FUIiLBBTOM,  JSUAS,  and 
KORItlS,  JJ^  eonciir* 

Ca  Wash.  MS) 

UTINOSTON  T.  OAHBLB-BOBIN90N 
COMMISSION  GO.  et  aL 

(Supreme  Court  of  WasblngtML  ApiSl  26, 
1913.) 

ATTACHMENT  (|  308*}— OX-AIIC  OT  THUD  FU- 
soir  —  SumCIBHOT  OV  BVIDKITCX  —  OWIIB- 

BHip  OF  Stock. 

Evidence  In  an  action  to  recover  posses- 
aion  of  stiares  of  stock  hdd  by'  the  sberiff  un- 
der attachment  by  defendant  against  the  piap- 
erty  of  S.,  based  on  the  claim  that  plaintiff  kid 
purchased  the  stock  from  S.  prior  to  the  at- 
tachment, and  paid  full  Value  taerefor,  hdd  not 
to  establish  plaintiflTs  ownership  of  the  stock. 
Bo  that  a  judgment  in  her  favor  would  be  re* 
versed. 

[Ed.  Note.— For  other  cases,  see  Attacbmeot, 
Cent.  Dig.  11  1102-1109, 1111-1113;  Dec.  Vif- 
S308:*] 
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Department  2.  Appeal  from  Superior  Court, 
Spokaoe  Connty ;'  ThoB,  B.  Grady,  Judge. 

Action  by .  Nona  Livingston  against  the 
Qamble-RoMnson  Coiunrisaion  Company  and 
otherA.  Judgment  tot  plaintiff,  and  detend- 
Riits  appeaL  Beversed. 

Tolnlan  ft  King,  of  Spokane,  for  appel- 
lanta.  O.  B.  Settees  and  V.  T.  Tustliit  both 
of  Spokane  for  napondenL 

MORBIS,  J.  Action  to  recover  posses- 
alon  of  333  shares  of  the  capital  stock  of  the 
International  Casnalty  Company,  held  by 
the  sheriff  of  Spokane  county  under  a  writ 
of  attadunent  against  the  property  of  Gliom- 
as Stevenson,  issued  ta  an  action  brought 
by  appellant  company  against  Stevenson  et 
aL  The  court  below  sustained  the  claim  of 
respoDdent  to  the  ownership  of  the  stock, 
and  the  commission  company  appeals. 

Respondent's  claim  is  based  upon  her  con- 
tention that  she  purchased  the  stock  from 
Stevenson  i^or  to  Its  attachment,  paying 
full  cash  value  therefor.  To  sustain  her 
claim,  she  testlflee  that  about  a  year  prior 
to  the  time  of  her  purchase  her  father  made 
her  a  gift  of  $1,000  in  bills  of  various  de- 
nominations, and  that  she  carried  this  mon- 
ey continually  on  her  person ;  that  about 
seven  months  previous  to  the  trial  she  first 
met  Stevenson;  that  at  the  time  she  was 
living  witb  her  parents,  but  cannot  remem- 
ber  where,  except  that  it  was  at  one  or  the 
other  of  two  hotels  at  Spokane;  that  she 
was  then  working  attending  the  dgar  stand 
at  the  Victoria  hotel  at  Spokane,  for  which 
she  received  $12  a  week ;  that  about  August 
1st  she  went  to  Wenatchee  with  Stevenson, 
and  entered  his  employ  as  a  bookkeeper; 
that  during  all  this  time  her  father,  who 
was  at  Toronto,  was  in  the  habit  of  writing 
her  about  twice  a  week,  and  that  in  about 
every  letter  he  would  inclose  a  bill  which 
she  added  to  the  amount  on  her  person,  un- 
til she  had  accumulated,  at  the  time  of  the 
purchase  of  the  stock,  $2,300,  which  was 
the  amotmt  paid  Stevenson  on  various  days 
from  October  2d  to  October  2lst.  She  does 
not  remember  how  often  the  father  sent 
this  money  or  how  much  he  sent  at  a  time, 
except  she  recalls  one  instance  when  he  sent 
a  $100  bill  and  another  when  he  sent  a  $50 
bill.  In  one  place  she  says  this  money  was 
sent  her  t>ecause  she  asked  for  it;  in  an- 
other, the  sending  was  voluntary  on  the  part 
of  the  &ther;  that  since  she  purchased  the 
stock  the  t^ularity  of  these  remittances 
has  ceased,  and  that  for  the  five  months  in- 
tervening between  the  purchase  and  the  trial 
the  father  had  only  sent  her  $100.  The 
father  .does  not  seem  to  have  any  business, 
and  we  know  nothing  of  him  except  her 
statement  that  be  was  the  bountiful  source 
of  her  wealth.  At  the  time  she  was  nego- 
tiating for  the  purchase  of  this  stock,  Stev- 
enson was  defendant  in  an  action  In  the 
nqwtlor  court  of  Spokane  conntji  whl<di  il- 


pened  Into  Judgment  against  htm  for  ^3.  on 
October  2801.  The  appelant  company  #as 
also  .seeking  to  obtain  an  adjastment-  of  its 
claim  against  him.  He  was  apparently  anx- 
lom  to  dispose  of  this  stock,  but  woold  con- 
sider only  cash  offers.  The  stock  at  the 
time  was  held  as  collateral  to  his  note.  Be 
made  arrangemmts  with  the  holder  of  the 
note  to  accept  some  real  estate  In  paymrast 
of  the  note,  and,  the  stock  being  thus  re- 
leased, directed  its  transfer  to  the  respond- 
ent As  soon  as  the  transfer  was  made,  re- 
spondent and  Stevenson  both  left  Spokane 
for  Brttlab  Columbia. 

There  are  many  sidelights  on  this  story  of 
res^ndenfs  that  give  it  an  appearance  of 
untruth.  We  cannot  refer  to  all  of  them.  It 
is  evident  the  relation  between  respondent 
and  Stevenson  was  a  very  friendly  one.  Aft- 
er the  return  flrom  Wenatchee  h«c  apartro^ts 
seem  to  have  been  hla  business  headquartm, 
and  she  Be<ems  not  to  have  been  disturbed, 
or  thought  it  strange,  that  inquiries  should 
be  made  for  him  at  her  apartments  aa  early 
as  9  o'clock  In  the  morning.  Respondent 
seems  to  have  had  a  very  bad  memory  of 
everything  except  the  fact  that  her  father 
was  continually  sending  her  this  money- 
She  cannot  remember  the  places  In  which 
she  lived  at  various  times  while  she  was  re- 
ceiving this  money;  and,  when  she  does  re- 
member, her  memory  sometimes  proves  faul- 
ty. For  instance,  she  testifies  she  received 
$12  a  week  while  working  at  the  Victoria 
hotel  dgar  stand,  while  her  employer  re- 
members it  as  $8.  She  produces  a  witness 
who  did  some  sewing  for  her,  to  whom  she 
loaned  $600  for  use  in  buying  a  tiome.  Aft- 
er keeping  the  money  two  or  three  months, 
the  witness  changed  her  mind  atKrat  buy- 
ing the  home,  and  repaid  the  money  to  re- 
spondent on  the  same  day  respondent  paid 
Stevenson  $600.  This  witness  thought  at 
first  that  she  saw  respondent  give  the  $600 
to  Stevenson,  but  upon  subsequent  examina- 
tion recalled  that  all  she  knew  about  It  was 
that,  when  she  handed  ttie  money  to  re- 
spondent, respondent  went  into  an  adjoin- 
ing room  and  tel^honed,  and  that  shortly 
thereafter  Stevenson  came  up,  and  that  re- 
spondent and  Stevenson  then  went  Into  the 
adjoining  room,  and  that  she  supposed  the 
money  was  then  given  to  Stevenson  because 
respondent  showed  her  833  shares  of  stock, 
and  told  her  she  bad  Invested  her  money  In 
this  stock.  It  seems  Just  a  little  strange 
that  although  respondent  returned  to  Spo- 
kane from  Wenatchee  about  October  1st,  and 
the  scheme  of  investing  this  $6Q0  was  given 
up  prior  to  that  time,  and  respondent  in- 
formed of  that  fact,  yet  no  demand  Is  made 
for  the  return  of  the  money,  and  the  wit- 
ness who  had  borrowed  It  without  security 
of  any  kind  is  permitted  to  retain  It  until 
the  day  when  that  sum  ia  required  to  be 
produced  to  make  the  final  payment  on  the 
purchase  of  this  stock. 

In  fact,  without  aayins  moifl,  tba  whole 
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Btory  of  these  Tarlous  transactions  is  so  Im- 
probable that  we  are  not  Impressed  with 
Its  tmth,  and  the  Judgment  is  reversed. 

OBOW,  a  J.,  and  MAIN  and  ELLIS,  JJ., 
concur. 

<73  Wash,  m) 

WAINWRIGHT  T.  UNITED  STATES  LUM- 
BER CO. 

(Supreme  Court  of  Washington.  April  28, 
1913.) 

1.  Masteb  and  Sebtant  (i  286*)— Ikjubus 
to  Skbvant  —  Neoliqbhob  of  Masteb  — 
Question  fob  Juby. 

In  an  action  for  injuries  to  a  servant  In  a 
sawmiU  by  being  struck  by  the  automatic  re- 
versal of  certain  toIIb,  causing  the  return  of  a 
piece  of  timber,  whereby  he  was  thrown  against 
a  cnt-ofE  saw,  evidence  held  to  require  submis- 
sion to  the  jury  of  defendant's  alleged  negli- 
gence in  permitting  the  machinery  to  be  and 
remain  in  a  dangerous  condition,  and  in  direct- 
ing plaintiff  to  work  in  a  position  of  special 
and  unnecessary  peril  without  warning  him  of 
the  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §S  1001.  1006,  1008.  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  fi  286*1 

2.  Masteb  and  Sebvant  (|  278*)— Injuries 
TO  Sebvant— DBFEtriVE  Machinbby— Spec- 
ification Of  Defect. 

Where  plaintiff,  a  servant  in  a  sawmill, 
was  struck  and  injured  by  the  return  of  a  piece 
of  timber,  due  to  the  automatic  reversal  of  cer- 
tain rolls,  the  jury  might  find  that  defendant 
was  negligent  in  not  haraig  the  rolls  properly 
constructed  and  adjusted  before  plaintiff  was 
permitted  to  work  aliout  tbem,  though  the  spe- 
cific defect  that  caused  the  rolls  automatically 
to  reverse  was  not  shown. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  «  954,  956-958,  960-969, 
971,  972,  977;  Dec.  Dig.  8  278.*] 

3.  Thial  (I  252*)— iNSTKUCTiONa— Applioa- 
BUJTT  TO  Ibbues— Form. 

Where  a  servant  charged  negligence  In 
three  particulars,  an  outline  of  which  bad  been 
prevously  given  by  the  court,  and  to  support 
each  of  which  some  evidence  bad  been  given, 
an  instruction,  that  if  the  jury  found  from  the 
evidence  that  defendant  was  negligent  in  any 
one  of  the  "three  particulars"  above  mention- 
ed, and  if  snch  negligence  was  the  proximate 
cause  of  plaintiff's  Injury,  they  should  find  (or 
plaintiff,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  SS  505,  596-612;  Dec.  Dig.  S  252.*] 

4.  Master  and  Servant  (8  293*)— Injubies 
TO  Sebvant  — DsFBOTiVB  Machinebt—Ih- 
siBucnoNa. 

Where  a  servant  was  injured  as  the  re- 
sult of  the  automatic  reversal  of  certain  rolls 
in  a  sawmill,  and  there  was  no  direct  evidence 
charging  defendant  with  knowledge  of  the  fact 
that  the  rolls  would  automatically  reverae,  the 
court  properly  charged  that  if  the  appliances 
were  defective  in  any  particular  as  charged  in 
the  complaint,  and  the  jury  found  that  such  de- 
fects had  existed  so  long  that  defendant,  by  or-> 
dinary  care,  should  or  could  have  discovered 
tbem.  then  the  jury  should  find  that  defend- 
ant did,  as  a  matter  of  law,  know  of  such  de- 
fective condition. 

■  [Eld.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  f|  U4S-1156,  11^1160; 
Pec.  Dig.  S  293.*] 
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5.  Master  and  Sebvant  ({  2d3*)— Injubies 
to  Servant  —  Defective  Machine&t  —  No- 
tice—Instbtjctions. 

Where  a  servant  in  a  sawmill  was  injured 
by  the  automatic  reversal  of  certain  rolls,  and 
he  testified  that  be  was  not  informed  of  any  de- 
fect in  the  rolls  when  he  was  told  to  work 
thereon,  the  court  properly  charged  that  if 
the  master,  knowing  of  any  defect  in  any  ma- 
chine or  appliance,  places  an  employ^  at  work 
on  or  about  it,  without  notice,  and  tiie  eerrant, 
while  BO  employed  and  without  fault  on  his 
part,  is  injured  as  the  proximate  result  of  the 
defect,  the  employer  is  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1148-1^16,  IISS-IIOO; 
Dec  Dig.  I  293.*] 

6.  Trial  ({  20O*)— Request  to  Ohabqb— Ir- 

.bthuctions  Given. 

The  court  need  not  give  a  requested  In- 
struction in  the  language  and  form  submitted, 
though  it  may  be  perobent  and  in  other  re- 
spects unobjectionable,  provided  tibe  subject  is 
sufficiently  covered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  65I-6S9;  Dec  Dig.  {  260.*] 

Department  2.  Appeal  from  Saperior 
Court,  Snohomish  County;  W.  W.  BladE, 
Judge. 

Action  by  Richard  E.  Walnwrtght  against 
the  United  States  Lumber  Company.  Judg- 
ment for  plaintiff,  and  def^dant  appeals. 
Affirmed 

Balllnger,  IBattle,  Holbert  &  Shorts,  of 
Seattle,  for  appellant  Cooley  ft  Horan,  B. 
MulvlhUl,  and  A.  U.  WendeU,  all  of  Srarett, 
for  respondent. 

FULLKRTON,  J.  The  appellant.  In  the 
year  1910,  owned  and  operated  a  sawmill, 
located  at  Darrlngton,  In  this  stata  The 
respondrait  was  employed  therein  as  ofC-bear- 
er  at  the  cat-ofC  saw.  and  was  injured 
coming  in  contact  with  such  saw.  This  Is 
an  appeal  from  a  judgment  in  his  finvor,  en- 
tered in  an  action  brought  to  recover  dam- 
ages for  such  injury. 

The  aaw  at  which  the  respradent  waa  In- 
jured was  set  In  a  swinging  frame,  hung 
in  such  manner  that  the  saw  could  be  used 
to  trim  and  cat  Into  proper  lengths  cants 
and  other  timbers  brought  to  It  from  the 
head  saw  of  the  mlU.  The  means  used  to 
bring  the  timbers  to'  the  saw  were  a  aeries 
of  rolls,  made  to  revolve  by  beli^  geared  to 
the  power  shaft  of  the  mllL  Aft»  the  tim- 
bers were  properly  trimmed  at  the  cat-<^ 
saw,  they  were  transferred  either  to  the 
pony  saw,  or  to  the'edger  at  the  end  <tf  Oat 
mill  In  the  opposite  direction  from  the  head 
saw.  Between  the  cut-off  saw  and  edgor  was 
another  series  of  rolls,  operated  in  a  manner 
similar  to  these  first  described,  by  which  the 
timbers  designed  for  tlie  edger  could  be 
carried  from  the  saw  to  that  madilne: 
These  rolls  were  controlled  by  a  lever  placed 
near  the  stand  of  the  person  operating  the 
cut-off  aaw,  and  could  be  made  to  stand  still, 
go  forward,  or  reverse,  at  &6  option  fif  flie 
person  handling  the  lever.  The  respondent 
coinmenced!  work  at  the  appellant's  mifl  four 


Digitized  by 


Google 


Wash.) 


WAIKWRIOHT  T.  UNITKD  STATES  LUMBER  CO. 


821 


days  prior  to  the  time  he  was  Injured.  He 
commenced  work  at  the  cat-off  saw  on  the 
morning  preceding  his  Injnry.  His  duties 
In  that  position  were  to  take  care  of  the 
refuse  matter  from  the  saw  and  assist  the 
sawyer  in  handling  the  timbers  bronght  to 
the  saw  for  catting.  Some  three  or  four 
hours  after  the  work  b^an  on  the  morning 
of  the  accident,  a  piece  of  timber  of  con- 
dderable  length  was  sent  down  to  the  cut- 
off saw  from  the  head  saw.  The  timber  con- 
tained a  flaw  near  its,  middle,  which  It  was 
necessary  to  cnt  ont.  A  dlmaislon  idece 
some  16  feet  In  length  was  cut  from  the  aid 
and  started  down  towards  the  edger  by 
means  of  the  rolls.  The  cut-off  sawyer  then 
proceeded  to  cut  off  a  block  tcom  the  timber 
which  contained  the  flaw,  and  the  respondent 
stood  faoing  him  ready  to  receive  and  carry 
away  the  piece  cut  off.  As  he  thus  stood 
with  his  back  towards  the  direction  of  the 
edger,  the  rolls  In  some  manner  became  re- 
versed and  brought  the  timber  that  had  been 
started  towards  the  edger  back  again  to 
the  cut-off  saw.  As  it  came  back,  It  turned 
somewhat  upon  the  rolls,  so  that  the  end 
towards  the  respondent  projected  to  the  side 
on  which  he  was  standing.  As  It  came  for- 
ward, the  end  of  the  Umber  struck  the  re- 
spondent and  pushed  him  forward  to  a  place 
immediately  In  front  of  the  cut-off  saw  just 
as  Its  operator  had  succeeded  In  pulling  the 
saw  through  the  timber  he  was  cutting.  The 
result  was  that  the  saw  came  in  contact  with 
the  respondent's  back  and  left  shoulder,  in- 
flicting upon  him  the  injuries  for  which  he 
sues  in  this  action. 

The  grounds  of  negligence  on  which  the 
respondent  based  his  complaint  were  three, 
namely:  (1)  That  the  appellant  suffered  and 
permitted  the  rolls  and  the  mechanism  con- 
trolling the  same  to  become  and  remain  in 
a  defective  and  dangerous  condition,  so  that 
the  rolls  would,  without  any  manipulation 
of  the  lever  intended  to  control  them,  au- 
tomatically reverse,  thereby  bringing  ma- 
terial which  had  been  carried  to  the  edger 
back  from  that  machine  to  the  cut-off  saw; 
Ci)  that  It  suffered  and  permitted  the  cut- 
off saw  to  become  and  remain  In  a  defective 
condition,  in  that  there  was  no  stop  provided 
to  prevent  the  saw  from  swinging  beyond 
the  rolls  into  the  space  provided  for  the 
persons  working  with  the  saw  to  stand,  and 
that  to  allow  It  to  so  swing  was  both  dan- 
gerous and  unnecessary;  and  (3)  that  the 
appellant  was  guilty  of  negligence  in  direct; 
Ing  the  respondent  to  work  in  a  position  of 
Fipedal  and  unnecessary  peril  without  giving 
him  notice  or  warning  of  the  danger  to  be 
encountered. 

[1]  The  principal  contention  of  the  ap- 
pellant Is  that  (he  evidence  is  Insuflflclent  to 
justify  the  verdict;  tie  special  point  being 
that  there  was  no  evidence  of  negligence  on 
the  part  of  the  appellant.  We  have  not, 
however,  been 'able  to  take  this  view  of 
the  rtfivx^i*  ,A  mimber^ot  wltnessei  tecrtlQeiil 


to  the  fact  that  these  rolls  frequently  re- 
versed automaticaUy ;  that  they  had  observ- 
ed them  do  so  at  different  times  for  many 
months  Immediately  prior  to  the  accldoit; 
and  one  witness  testified  that  It  was  common 
talk  among  the  employ^  of  the  mill  that 
these  particular  rolls  were  oat  of  repair. 
A  millwright  called  as  an  expert  testified 
that  rolls  that  would  thus  start  automatical- 
ly were  either  improperly  constructed  or 
Improperly  adjusted,  and  that  properly  con- 
structed and  adjusted  rolls  would  remain 
stationary  until  put  in  motion  by  the  act 
of  the  person  controlling  tbeoL  ThB  respond- 
ent testified  that  he  was  injured  some  fonr 
boors  after  he  had  begun  work  at  the  cut- 
off saw,  and  on  the  fourth  day  after  he  had 
begun  work  in  the  mill,  and  that  he  was 
not  told  and  did  not  know  of  the  tendency 
of  these  rolls  to  reverse  and  bring  back  tim- 
bers that  had  been  sent  forward  to  the  edger, 
until  after  he  received  his  injury.  There 
was  evidence  also  that  a  properly  adjusted 
cut-off  saw  should  have  a  stop  upon  It  to 
prevent  its  swinging  too  far  Into  the  space 
beside  the  rolls,  and  the  respondent  testified 
that  if  this  saw  had  been  so  adjusted  he 
would  not  have  been  injured. 

[2]  We  think  there  was  here  sufficient  evi- 
dence to  carry  the  question  of  negllg^ce  to 
the  Jury.  It  is  true  that  the  respondent  was 
unable  to  point  out  the  specific  defect  that 
caused  these  rolls  to  reverse.  But  having 
shown  that  they  actually  reversed  auto- 
matically, and  that  properly  constructed 
rolls  do  not  so  reverse,  the  Jury  were  war- 
ranted in  finding  that  the  appelant  was 
negligent  In  not  having  them  properly  con- 
structed and  adjusted  before  it  put  the  re- 
spondent to  work  thereon,  Donahue  v. 
Drown,  154  Mass.  21,  27  N.  E.  6TO ;  Mooney 
V.  Connecticut  River  Lumber  Co.,  154  Mass. 
407,  28  N.  B.  362;  Towie  v.  Stimson  Mill 
Co.,  S3  Wash.  806,  74  Pac.  471.  We  con- 
clude, therefore,  that  the  court  did  not  err 
in  refusing  to  sustain  the  challenge  to  the 
sufficiency  of  the  evidence. 

The  appellant  has  excepted  to  a  number 
of  the  instructions  given  by  the  court,  not 
as  we  understand,  because  they  do  not  state 
correct  principles  of  law,  but  because  there 
was  no  evidence  before  the  jury  on  the  sub- 
Jectmatter  to  which  they  relate.  For  ex- 
ample, the  court  gave  the  following  instruc- 
tions, to  which  exceptions  were  taken : 

"If  you  should  find  under  the  evidence, 
that  said  defendant  was  guilty  of  negli- 
gence In  any  one  of  the  three  particulars 
above  mentioned,  and  that  such  negligence 
on  the  part  of  the  defendant  was  the  proxi- 
mate cause  of  the  Injury  to  the  plaintiff, 
you  are  then  Instructed  that  your  Verdict 
would  be  for  the  defendant." 

"I  Instruct  you  that  If  j^ou  ^uld  find 
from  the  evidence  that  any  of  the.  appliances 
mentioned  in  the  complaint-  were  -  defective 
in  any  particular  as  charged  lu  the  com- 
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Fucfa  defects  existed  for  sach  length  of  tim« 
tbat  the  employer,  in  the  exerdae  of  ordi- 
nary care,  conld  or  abould  have  discovered 
tiuch  defect  or  defects,  then  I  instruct'  7011 
tbat  It  Is  your  duty  to  flod  that  the  de- 
fendant did,  as  a  matter  of  lav,  know  of 
such  defective  condition." 

"Too  are  instructed  that  If  the  employer, 
knowing  the  exlsteace  of  any  defect  In  any 
machine  or  appliance,  places  an  employ^  to 
work  npon  or  about  such  defective  machine 
or  appliance  without  notifying  the  employd 
ct  tbe  odBtence  of  such  defect,  and  if  the 
unployfi  while  so  employed,  and  without 
fault  on  his  part,  la  injured  as  the  proxl* 
mate  result  c  ^  such  d^ect,  then  the  employ- 
er la  Jlahle  to  the  employ^  for  soch  injury." 

[S-l]  But  it  seems  to  ns  that  these  Instmo- 
tlons  were  clearly  pertinent,  hoth  to  the 
issues  and  the  facts  shown  by  Qie  evidence. 
The  "three  particulars"  referred  to  Id  the 
first  Instruction  quoted  was  a  statement  by 
the  court  of  the  grounds  of  negligence  charg- 
ed against  the  appellant  In  the  complaint, 
an  outline  of  which  we  have  heretofore  giv- 
en ;  and  as  we  have  shown  there  was  clearly 
some  substantial  evidence  that  the  appellant 
was  Degllgent  in  each  of  the  particulars  al- 
leged. The  second  Instruction  was  pertinent 
in  the  light  of  the  fact  that  there  was  no 
direct  evld^ice  charging  the  appellant  with 
knowledge  of  the  fact  that  the  rolls  would 
antomatically  reverse,  and  the  third  la  per- 
tinent since  the  respondent  testified  that  he 
was  not  informed  of  any  defect  In  the  rolls 
at  the  time  he  was  told  to  go  to  work  there- 
on. 80  with  the  exertions  taken  to  other 
instructions.  Their  pertinency  depends  upon 
the  view  taken  of  the  evidence,  and  since  we 
disagree  with  the  construction  the  appellant 
pnts  on  the  evidence  we  cannot  hold  the  in- 
stmction  erroneons. 

[SI  Certain  proposed  Inatmctlons  on  tiie 
question  of  contributory  negligence  were  re- 
quested, which  the  court  refused  to  givft 
But,  in  so  far  as  they  were  pertinent,  th^ 
were  covered  by  the  court's  general  instruc- 
tions. This  is  a  sufficient  compliance  with 
the  rule,  as  In  this  jurisdiction  It  is  not  nec- 
essary to  give  a  requested  instruction  in  {he 
language  and  form  submitted,  evm  though 
It  may  be  pertinent  and  In  other  iwpecta 
unobjectionable. 

The  Judgment  la  affirmed. 

MOUNT,  IfAIN,  DLCJS,  anfl  MOBBXS, 
J  concur* 


m  WaA.  254) 

SHINN  T.  KEMP  ft  HEBBBT  at  aL 

(Supreme  Oonrt  of  Washington.    April  28, 
1918.) 

1.  Bankbcptct  (I  262*)  — Sazxs  Tbmk  and 
Oleab  nioif  Liens— JuBxanxOTZoir  of  Baitk- 

BUPrOT  OOUBT. 

The  bankruptcy  court  may  order  a  h1«  of 
the  pnnwrty  of  a  bankrupt  free  from  Uens,  an^ 


when  that  Is  done,  the  pnrdtaser  acquirea  a 
good  title  and  ezistinK  lians  arc  trana&vad  to 
the  proceeds,  and  a  medianie's  lien  claimant, 

having  notice  of  the  sale,  must  resort  to  the 
fund. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  11  8«3-3e5;  Dec  I>ig.  i  282."] 

2.  EviDESCB  (8  82«)— Sales  in  Bawkbcptct. 

A  state  court  must  assume  that  evcrytiiiBg 
necessary  to  make  a  sale  in  bankruptcy  regular 
was  done  by  the  bankmptcy  court,  and  that 
the  trustee  in  making  n  sab  proceeded  with 
due  r^ularity.  " 

[Ed.  Note.— For  other  eases,  see  Eridence, 
Cent.  Dig.  |  104;  Dec  Dig.  |  82.*J 

Department  2.  Ajq^eal  fnmi  Superior 
Court,  Spokane  County ;  John  B.  Xak^, 
Judge. 

Action  by  E.  H.  Sbinn  against  Kemp  A 
Hebert  and  others.  From  a  judgment  of  dia- 
missal,  plalDtlff  appeals.  Affirmed. 

W.  O.  Hlnman,  of  Spokane,  for  appellanL 
Danson,  WUllams  ft  Danson,  of  Spokane, 
(Geo.  D.  Lant^  of  Spokane^  ot  oonnael^  Cor 
respondents. 

MORRIS.  J.  AKWllant  brought  tlila  ac- 
tion to  foreclose  a  mechanic's  lien  on  certain 
counters,  shelving;  tables,  and  oth»  fix- 
tures In  the  store  of  B.  Roaentbal*  at  Spo- 
kane. The  amount  claimed  was  V1^28&  Be- 
tween the  filing  of  the  claim  of  Uen  and  the 
commencement  of  this  foreclosure,  Bowttiud 
was  adjudged  a  bankrupt;  and  the  property 
had  beoi  sold  by  the  trustee  In  bankrupt, 
acting  under  orders  in  the  bankruptcy  pro- 
ceedings. These  orders  directed  the  Bale 
to  be  made  free  and  clear  from  all  Incum- 
brances. At  the  sale  Kemp  ft  Hebert  be- 
came  the  poichaser.  AiveUant,  whoi  be 
brought  his  action.  Joined  the  banknqrt,  the 
trustee  In  bankrujptcyi  Konp  ft  Hubert;  tiw 
purchaser  at  the  bankrupt  sale,  and  the 
owner  of  the  i^re  building  as  deCfendantSL 
The  trustee  In  bankruptcy  demurred  to  lUa 
complaint,  ud  Kemp  ft  Heboi:  answend. 
Aro^Iant  then  filed  an  amended  eomplalnt 
which  differed  from  the  original  cmnplalnt 
only  In  that  It  set  forth  the  matter  of  the 
sale  to  Konp  ft  Hebert  free  and  dear  tnm 
all  liens  under  the  order  of  the  refme  in 
bankruptcy,  and  made  this  order  a  part  of 
his  complaint  H6  also  set  forth  the  publi- 
cation of  the  notice  of  this  sale  and  tbat 
or  to  the  day  of  sale  be  served  ppiw 
trustee  and  referee  in  bankruptcy  a  notice 
of  his  claim  of  Uen  on  the  property  ordocd 
to  be  sold.  To  this  amonded  com^lnt  de- 
murrers were  filed  and  sustained.  A  secund 
amended  complaint  was  then  served,  which 
differed  In  no  matraial  respect  ^rom  the 
amended  complaint  This  second  amoided 
complaint  was,  on  separate  motions  of  the 
trustee  In  bankruptcy  and  Kemp  ft  Hebert, 
stricken,  and  separate  Judgments  of  dland» 
al  entered,  from  which  appeals  have  beeo 
takoL  These  ameals,  since  tb<7  prnmint  the 
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same  qaesUon,  were  cbniolldated  and  heard 
aa  one. 

[1]  The  only  tUng  to  be  considered  by  us 
la,  Under  tiie  allegations  of  the  eecond 
amended  complaint,  la  a  cause  of  action 
stated?  We  think  not.  It  appears  that  the 
property  passed  into '  the  control  of  the 
bankniptcy  court  before  the  commencement 
uf  the  action  to  foreclose,  and  that,  acting 
under  orders  Issued  in  the  bankruptcy  pro- 
ceeding, the  trustee  sold  the  property  free 
and  clear  from  all  Uens.  It  also  appears 
that  aiwellant  had  notice  of  this  sale,  as  be 
alleges  that  prior  to  Its  date  he  served  his 
nottee  of  claim  of  Uen  upon  both  the  referee 
and  trustee  in  bankniptcy.  That  the  bank- 
ruptcy court  acquired  Jurisdiction  over  the 
property  cannot  be  doubted.  It  Is  equally 
clear  that  it  had  the  power  to  sell  the  same 
free  and  clear  from  all  Hens,  thus  investing 
the  porchaser  at  its  sale  with  good  title  and 
transferring  the  existing  lien  to  the  fund 
derived  from  the  sale.  Brandenburg  on 
Bankruptcy  (8d  Ed.)  f  U93;  In  re  Prince  & 
Walter  <D.  C.)  131  Fed.  546;  Houston  v. 
City  Bank,  6  How.  486,  12  U  Ed.  62a 

il]  The  sale  being  made  under  order  from 
a  court  of  competent  jurisdiction,  we  must 
assume  that  everything  necessary  to  make 
the  sale  r^ular  was  done,  and  that  the 
trustee  in  making  it  was  proceeding  with 
due  regularity.  It  is  also  alleged  in  the 
amended  complaint  that,  out  of  the  money 
obtained  by  the  trustee  in  bankruptcy,  some 
¥35,000,  91,282,  the  amoimt  -  claimed  by  ap- 
pellant, was  paid  for  the  purpose  of  satis- 
fying bis  lien,  and  appellant  now  claims  a 
ilea  upon  such  sum.  There  is  then  a  fund 
In  existence  created  to  satisfy  aK>ellant'8 
lien,  and  he  should  proceed  against  that 
fund,  to  which  his  lieu  has  been  transfer- 
red, rather  than  against  these  purchasers 
who,  under  a  sale  from  a  court  of  compe- 
tent jurisdiction,  acting,  so  far  as  we  know, 
with  due  regard  to  the  rights  of  all  parties, 
have  paid  full  value  for  the  property  and 
placed  in  the  hands  of  the  trustee  sufficient 
funds  to  satisfy  appellant's  Uen. 

The  judgmoits  are  aWrmed. 

CROW,  a  J.,  and  FITLLBRTON,  MAIN, 
and  EIXI8,  JJ..  conenr. 


(n  WaA.  W) 

CABFKNTER-McNElILL  INT.  OOk  T.  OITY 
OF  SPOKAN-B. 

(Soprraw  Court  of  WashiugtoD.   April  28, 

1813.) 

HMZNERT  DoHAIK  243*)— OOHCLUSIVKITBaS 

or  JuDOMSNT— Res  Judicata. 

Rem.  &  Bal.  Code,  I  7820,  provides  that  If 
any  city  has  heretofore  taken  or  shall  hereafter 
take  iKisseasion  of'  any  land  or  other  property, 
or  has  or  whaXl  damage  the  same,  for  any  pub- 
lie  pnrposd  mentioned  in  the  act,  or  for  any 
other  purpose  within  the  authority  of  the  city 
without  having  made  just  compensation  there- 
for, the  <Atj  may  canse  tlie  compensation  to  be 


ascertained  and  paid  to  the  persons  en^tled 
thereto  proceecUngs  taken  in  aoeocdanoe  with 
the  proviuons  of  the  act,  and  the  payment  of 
such  coD^peosation  and  costs  as  ahall  he  ad- 
judged in  favor  of  the  persons  entitled  thereto 
m  eud>  proceedings  shall  be  a  defense  to  any 
other  action  for  the  taking  or  dainsging  of  antm 
property.  Held,  that  such  section  does  not  lim- 
it the  damages  recoverable  in  an  action  so 
brought  to  those  which  might  tiave  been  antici- 
pated in  advance  of  the  taking  or  damaging, 
hut  includes  the  determination  of  damages  after 
the  taking  or  damaging  of  the  property,  and 
hence,  where  work  incident  to  a  change  of  street 
grade  or  other  improvement  which  may  have 
caused  damage  to  private  property  bad  already 
been  perfomud  at  the  time  ts«  suit  in  condem- 
nation was  commenced,  the  damage  occasioned 
ttiereby  Was  within  the  issues  in  such  suit,  and 
the  judgment  res  Judicata  thereof. 

[Ed.  Note.— For  other  cases,  see  Bmiuent  Do- 
main, Cent  Dig.  fS  651,  627-629,  700;  Dec 
Dig.  I  243;*  Judgment,  Cent  Dig.  »  1071, 

lora.] 

Department  2..  Apiteal  from  Superior 
Court,  Spokane  County;  John  B.  Tak^, 
Judge. 

AcUon  by  the  Carpenter-McNeill  Invest- 
ment  Company  against  the  City  of  Spokane. 
Judgment  for  defendant,  and  plaictUf  a|>- 
peals.  Affirmed. 

Morrill,  Cheater  ft  Sknae,  of  SpOkane,  for 
an>eilant  H.  M.  Stephens  and  Bmca  Blake,, 
both  of  Spokane,  for  leepondent 

ELLIS,  J.  Thto  action  was  brought  to  le- 
cover  damages  caused  by  the  alleged  removal 
of  lateral  support  of  property  belonging  to 
plalntiir,  abnttiiv  upon  Main  avenue  in  the 
dty  of  Spokane,  In  the  course  of  the  improve- 
ment of  that  atreet  by  the  dty.  By  ordi- 
nance passed  In  1883,  the  grade  of  Main 
avwue  was  established  in  front  of  the  prop- 
erty in  question.  The  street  was  not  graded 
to  that  grade,  and  on  the  21st  day  of  lune, 
1910,  a  new  grade  was  estaMlsbed  and  the 
street  was  graded,  sidewalked.  parked,  and 
corbed  to  c<Miform  to  that  grade.  The  work 
was  done  by  ccutract  On  the  8th  day  of 
June,  1911,  when  ttie  worti  was  practically 
completed,  the  idalntUF  filed  a  claim  against 
the  city  for  damages  to  its  proper^  by  rea- 
son of  the  manner  in  which  the  work  was 
done.  On  the  lOth  day  of  July,  1911,  the  city 
tULving  taken  no  action  in  the  premises,  this 
action  was  instituted  to  recover  the  damages. 
On  October  81,  1911,  the  dty,  in  pursuance 
of  an  ordinance  passed  on  the  26th  of  Octo- 
ber, commenced  suit  In  condemnation  for 
the  purpose  of  ascertaining  the  damages  to 
property  abutting  upon  Main  avenue  by  rea- 
son of  the  change  of  grade  of  that  street. 
The  plaintiff  in  this  action  was  a  party  to 
the  condNtjnation  suit  and  its  property  in- 
cluded therein.  It  appeared  In  that  action 
by  the  same  attorneys  who  represent  it 
in  this,  and  the  trial  resulted  in  a  verdict 
of  no  damage  to  Its  property..  Juc^meut  was 
entered  sccordingly  on  the  22d  day  of  Jauut 
ary,  1812,  and  no  appeal  was  ever,  prosecute 
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ed  tberefrom.  The  plaintiff  thei«after 
pressed  the  present  suit,  which  had  lain 
dormant  throughout  the  condemnation  pro- 
ceedings. The  city  filed  an  amended  answer 
In  which,  among  other  things,  it  set  up  as  an 
affirmative  defense  the  Judgment  entered  in 
the  condemnation  suit  as  res  judicata.  The 
action  was  tried  on  June  27,  1912.  The 
plalntlETs  evidence  and  offers  of  evidence 
were  all  directed  to  proof  of  damages  to  its 
property  caused  by  the  manner  in  which  the 
grading  was  done,  the  faulty  and  insecure 
construction  of  a  retaining  wall  in  front  of 
the  property,  the  probable  cost  of  recon- 
structing the  wall,  and  a  loss  of  rents  in- 
cldent  to  interference  with  access  to  Its 
property.  The  defendant  Introduced  in  evi- 
dence the  petition,  verdict,  and  Judgment  In 
the  condemnation  suit  Both  parties  having 
rested,  the  defendant^  moved  for  a  dismissal 
of  the  action.  The  motion  was  granted, 
Judgment  of  dismissal  was  entered,  and  the 
plaintiff  appealed. 

The  appellant  concedes  that.  If  the  damag- 
es sought  to  be  recovered  in  this  action  are 
Bucb  as  were  or  conld  have  been  taken  Into 
comdderation  In  the  condemnation  proceed- 
ings, then  the  Judgment  In  that  action  is  res 
Judicata  of  the  issues  In  this.  It  contends, 
however,  that  inasmuch  as  the  ordinance, 
pursuant  to  which  the  action  for  condemna- 
tion waa  hrooght,  contemplated  the  fixing  of 
damagoB  to  the  appellant's  property,  and 
other  iffopertieB  abutting  upon  the  street, 
caused  by  the  change  of  grade,  and  provided 
that  audi  damagas  Bbonld  be  paid  by  special 
assessment  against  the  property  benefited 
thereby,  tbe  damages  resulting  from  the  man- 
na: in  which  tbe  wo^  was  done  were  not 
within  tbe  issues  nor  determinable  In  that 
actkn.  Tbe  contention  Is  based  upon  the 
proTlslon  of  section  16,  art  1*  of  the  state 
Constitution,  and  upon  two  sections  of  tbe 
statute  conferring  upon  cities  the  power  of 
eminent  domain  and  goreming  the  mannw 
of  its  ezerdse.  If  we  bare  correctly  caught 
the  appellants  a^ment,  it  Is  this:  That 
since  the  Constitution  provides  that  "no 
private  property  shall  be  taken  or  damaged 
for  public  or  private  use  witbont  Just  eom- 
pmsation  having  been  flnt  made  or  paid  Into 
court  for  the  owner,"  and  since  the  statute 
(Rem.  &  Bal.  Code,  {  7768)  authorizes  cities 
to  take  or  damage  property  for  street  pur- 
poses, the  making  or  change  of  grades,  or 
other  public  use,  "after  Just  compensation 
baring  been  first  made  or  paid  into  court 
for  tbe  owner,"  and  since  the  statute  (Rem. 
&  Bal.  Code,  {  7769),  which  directs  the  initi- 
ation of  condemnation  proceedings  by  ordi- 
nance and  authorizes  the  payment  of  the 
damages  by  special  assessments,  further 
provides  "that  no  special  assessment  shall  be 
levied  under  authority  of  this  act  except 
when  made  for  the  purpose  of  streets,  av- 
enues, alleys,  or  higbways  or  alterations 
thereof  or  changes  of  the  grade  therein  or 


other  improvements  In  or  adjoining  tbe 
same,"  therefore  the  issue  In  tbe  oondemna- 
tlon  action  could  only  Include  damages  wblch 
could  be  anticipated  and  ascertained  In  ad- 
vance of  the  actual  performance  of  the  work 
of  changing  the  grade,  and  only  damages 
the  payment  for  which  could  be  assessed 
against  the  abutting  property  benefited  by 
the  change  of  grade.  Appellant's  conclusicu 
is  that  damages  resulting  from  the  manner 
In  which  the  work  was  done  are  not  damages 
which  could  be  ascertained  and  paid  in  ad- 
vance, and  are  not  damages  which  could  be 
paid  by  spe<^l  assessment,  and  hence  are 
not  damages  which  could  have  been  consid- 
ered and  determined  in  the  condemnatl<» 
suit  We  believe  that  the  forgoing  fairly 
presents  the  appellant's  [>ositlon.  If  it  Is 
sound,  this  case  does  not  fall  within  tbe  mle 
announced  in  Compton  v.  Seattle,  38  Wash. 
514,  80  Paa  767,  and  Johnson  t.  Spokane, 
180  Pac.  341.  It  it  is  not  sound,  thra  tbe 
rule  in  those  cases  Is  decisive  of  tbls.  and 
the  court  committed  no  error  In  dlsmlsting 
the  action. 

If  the  statutory  provisions  dted  by  tbe  ap- 
pellant were  the  only  provl^ns  on  the  sab* 
Ject,  there  would  be  mudb  force  In  the  argu- 
ment There  is,  however,  anothu  section  of 
tbe  statute  (Rem.  ft  BaL  Code,  |  7820}  wtalcta 
we  conceive  was  enacted  to  meet  Just  mdi 
cases  as  that  here  presented.  It  reads  as 
follows:  "If  any  has  heretofore  takai 
or  shall  hereafter  take  possession  of  any  land 
or  other  property,  or  has  damaged  or  shall 
hereafter  damage  tbe  same  for  any  of  ttie 
pubUc  purposes  mentioned  In  tills  act  or  for 
any  other  purpose  within  tbe  authority  ot 
auch  city  or  town,  without  having  made  just 
compensation  therefor,  such  dty  or  town  may 
cause  such  compensation  to  be  ascertained 
and  paid  to  the  persons  entitled  thereto  by 
proceedings  taken  In  accordance  with  tbe 
proTlslons  of  this  act,  and  tbe  payment  of 
such  compensation  and  costs  as  shall  be  ad- 
Judged  in  favor  of  the  persons  «itiaed  there- 
to in  such  proceedings-  shall  be  a  defense  to 
any  other  action  for  the  taking  or  damaging 
of  such  property."  This  section  can  have  no 
other  purpose  than  the  d^ennlnatlon  of  dam* 
ages  after  the  taking  or  damaging  of  the  prop- 
erty. It  does  not  limit  the  damages  recovera- 
ble In  an  action  so  brought  to  those'  wbldi 
might  have  been  anticipated  in  advance  of  tbe 
taking  or  damaging.  Where  the  work  Inddait 
to  the  change  of  grade  or  other  Improvement 
of  the  street,  which  may  have  caused  damage 
to  private  property,  has  already  been  per- 
formed at  the  time  the  suit  In  condemnatlra 
is  commenced,  It  is  obvious  that  under  this 
.section  an  action  thereafter  brought  to  as- 
certain tbe  damages  puts  In  Issue  all  such 
damages,  whether  resulting  from  thing? 
which  might  have  been  anticipated  before 
the  work  was  commenced  or  from  the  man- 
ner in  which  the  work  was  done  and  only 
ascertainable  after  the  work  was  completed. 
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As  we  hare  seen,  the  work  here  in  ques- 
tion, for  the  allied  faulty  performance  of 
wbldi  the  appellant  In  this  action  seeks 
damages,  was  all  performed  prior  to  the 
commmcement  of  the  condemnation  salt 
The  appellant  was  a  [tarty  to  that  salt  and 
appeared  therein.  It  was  incumbent  upon 
the  appellant  to  set  up  In  that  suit  all  damag- 
es which  it  claimed  by  reason  of  the  physical 
change  of  grade,  and  all  damages  which  it 
claimed  resulted  from  the  manner  in  which 
that  work  was  done.  Whether  damages  re- 
suiting  from  an  Iminrop«r  performance  of  the 
work  of  changing  the  grade  may  be  as- 
sessed against  the  property  beneflted  by  the 
change  is  a  question  with  which  we  are  not 
here  concerned.  That  is  a  question  in  wbl<A 
the  owners  of  the  property  to  be  assessed 
are  alone  Interested,  and  it  can  only  be  de- 
termined In  an  action  InTolvlng  the  validity 
of  the  assessment  when  made.  It  can  have 
no  bearing  upon  the  question  of  compensa- 
tion tor  the  taking  or  damaging  of  the  ap- 
pellant's property.  It  was  the  rUcht  and  duty 
of  the  appellant  to  set  up  and  prove  all 
damages  which  it  claimed  to  have  suffered  Id 
the  condemnation  action.  The  Judgment  in 
that  action  is  therefore  concluslTe  upon  the 
same  Issue  which  is  presented  in  the  present 
action.  The  defense  of  res  Judicata  was 
properly  sustained.  This  action  was  proper- 
ly dismissed. 

The  judgment  is  aflSrmed. 

MOUNT,  FULLBRTON,  MAIN,  and  MOR- 
RIS, JJ^  cMicnr. 

i;BHMAN  v.  HOUSTON  et  aL 

(Supreme  Court  of  Washrngton.   April  28, 
1918.) 

1,  liXMiTATioN  or  Actions  (g  19*)— Nattjbb 
or  Acnow— Recotbbt  Or  Rsal  Pbopmitt. 

An  actttHi  to  recover  from  the  widow  of 
plaintiir«  deceased  partner  an  undivided  one- 
half  of  certain  tide  lands  to  which  plaintifE 
claimed  an  equitable  title  was  not  a  suit  to 
eatablish  a  tmet,  bat  rather  an  action  to  re- 
cover real  estate,  and,  having  been  brought 
within  three  years  after  the  partner's  death, 
was  not  barred  by  any  statute  of  UmitaHons. 

[Ed.  Note.— For  other  cases,  see  IttmltatioD 
of  Actions,  Gent  Kg.  |S  7S-S6;  Dec  Dig.  S 
19.*1 

2.  PAKTiTEBBniP  ({  258*)  —  Settleuent  —  IM- 

FEA0H1CEI?T. 

Where  partnen  engaged  in  a  general  ad- 
jostment  oi  their  bniiness  affaire  and  executed 
a  settlement  paper  by  which  they  released  each 
other  from  all  oDligationB.  and  on  the  eame  day 
plaintiff  executed  to  hla  partner  written  bs- 
•ignments  of  all  tide  land  applications,  subse- 
quent declarationa  alleged  to  have  been  made 
by  sacb  partner,  indicating  that  plaintiff  had 
an  equal  interest  in  the  tide  lands  with  him, 
were  Insnfficlent  to  establish  aucb  interest  as 
against  the  partner's  widow  after  his  death. 

fEd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  S64-S76,  B7MI98;  Dee.  Dig.  i 
258.*} 


3.  Tbustb  (i  44*)— Evidence— StmiciiNOT. 

Eridence  held  to  show  that  defendant's  de* 
ceased  husband  held  title  to  certain  city  lots 
in  trust  for  plaintiff,  and  to  secure  advances 
made  by  him  for  taxes,  special  asaeasments,  etc, 
and,  the  lots  having  been  sold  by  defwdant 
after  her  hasband'a  deatb,  she  was  liable  to 
plaintiff  for  the  purchase  money  after  deduct- 
ing the  disbursements,  eta 

tEd.  Note.— For  other  cases,  see  Trusts,  Oeat 
Dig.  S8  66-68;  Dec  Dig.  |  44.*] 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County. 

Action  by  Robert  B.  Lehman  against  May 
N.  Houston  and  others.  From  a  judgment 
for  less  than  the  relief  demanded,  both  par- 
ties appeal.  Affirmed. 

T.  W.  Hammond  and  B.  R.  York,  both  of 
Tacoma,  for  plaintiff.  Fletcher  &  Evans,  of 
Taooma,  and  Fenley  Bryan,  of  Seattle,  for 
defmdantB. 

CROW,  C.  J.  This  action  was  commenced 
by  Robert  B.  Lehman  against  May  N.  Hens- 
ton,  Elizabeth  Heuston  Huston,  and  Cath- 
arine A  Heuston  to  recover  certain  tide 
lands  in  Fierce  and  King  counties,  certain 
lots  in  the  city  of  Tacoma,  personal  prop- 
erty consisting  of  office  furniture  and  law 
books,  and  to  obtain  an  accounting.  No  find- 
ings of  fact  were  made,  but  the  trial  court 
entered  a  decree,  dismissing  plaintiff's  com- 
plaint as  to  the  tide  lands,  awarding  plain- 
tiff certain  lots  in  the  city  of  Tacoma,  to- 
gether with  the  sum  of  $75,  the  net  proceeds 
of  lots  theretofore  sold  by  defendants  after 
deducting  disbursements  made  by  defend- 
ants for  taxes  and  improvements,  and 
awarding  plaintiff  the  office  furniture  and 
law  books  in  dispute.  Plaintiff  has  api>eal- 
ed  from  that  portion  of  the  decree  by  which 
his  complaint  was  dismissed  as  to  the  tide 
lands.  Defendants  have  appealed  from  the 
remainder  of  the  decree. 

As  both  parties  have  appealed,  we  will 
designate  them  as  plaintiff  and  defendants. 
The  record  and  printed  briefs  are  volumi- 
nous, the  transactions  involved  extending 
over  a  period  of  more  than  10  yeara  To 
state  the  evidence,  or  completely  detail  the 
ultimate  facts,  which  It  tends  to  establish, 
would  require  an  opinion  of  interminable 
length,  and  serve  no  good  purpose.  We  have 
not  the  benefit  of  findings  made  by  the  trial 
judge,  and  now  make  our  own  findings. 

Relative  to  the  office  furniture  and  law 
books,  we  do  not  think  It  necessary  to  make 
any  statement  of  the  evidence.  After  a 
careful  consideration  of  the  entire  record, 
we  conclude  that  they  belonged  and  were 
properly  awarded  to  the  plalnOfl. 

Relative  to  the  tide  lauds,  we  find  the 
following  facts:  Prior  to  ISOl,  plaintiff,  Rob- 
ert B.  Lehman,  an  attorney  at  law,  was  en- 
gaged In  the  practice  of  his  profession  in 
the  dty  of  Tacoma.  In  that  year  B.  F. 
Heuston,  now  deceased,  then  a  young  attor- 
ney of  limited  means,  entered  plolnUCTs  law 
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office,  working  for  plalntlfl  npoa  a  salary 
and  perhaps  for  other  coinpensation.  From 
that  time  until  Mr.  Houston's  death,  which 
occurred  on  May  6, 1907,  plalntlfl  and  Heua- 
toD  were,  and  continued  to  be,  Intimate 
friends,  snatalnlng  the  most  cordial  rela- 
tions. In  connection  with  his  practice  plain- 
tiff purchased  and  equipped,  at  his  own  ex- 
Iiense,  an  abstract  plant,  with  title  and 
trust  features.  After  1896,  by  a  readjust- 
ment of  their  business  relations,  plaintiff 
devoted  most  of  his  time  and  energies  to 
the  abstract  bustoess,  while  Mr.  Heustou 
continued  the  law  bufilness  with  an  office 
in  plaintiff's  building,  which  he  occupied 
without  the  payment  of  rent.  During  this 
period  plaintiff  and  Mr.  Heuston  Investigat- 
ed tide  lands  then  owned  by  the  state,  and 
on  or  about  February  17,  1898,  plaintiff,  filed 
with  the  land  commissioner  applications 
2720,  2721,  and  2722  for  the  purchase  of 
large  tracts  of  second-class  tide  lands  In 
Pierce  and  King  counties.  On  December  10, 
1898,  plaintiff  presented  to  the  land  com- 
missloner  a  further  application.  No.  2794, 
for  certain  tide  lands  which  he  and  Heus- 
ton Insisted  were  second-class  tide  lauds,  but 
which  the  land  department  insisted  were 
first-class  tide  lands.  All  applications  were 
made  in  the  name  of  Mr.  Lehman,  Mr.  Heus- 
ton acting  as  his  attorney,  but  they  appear 
to  have  been  Jointly  and  equally  Interested 
In  the  enterprise  until  December  23,  1899. 
The  land  commissioner  rejected  application 
2794,  whereupon  plaintiff,  through  Mr.  Heus- 
ton atri  blB  attorney,  applied  to  this  court 
for  a  writ  of  mandate,  requiring  the  com- 
missloner  to  allow  its  filing.  The  writ  was 
granted  on  March  30,  1901  (State  ex  rel. 
Lehman  t.  Bridges,  24  Wash.  363,  64  Pac. 
618),  but  subsequent  litigation  herehiafter 
mentioned  arose  relative  to  the  lands  In- 
cluded In  application  2794.  For  a  number 
of  years  plaintiff  continued  the  managemMit 
of  his  abstract  office,  while  Mr.  Heuston  con- 
tinued the  practice  of  law,  their  business, 
professional,  and  personal  relations  b^ng 
Intimate.  On  December  23,  1899,  as  shown 
by  an  executed  written  agreement,  and  oth- 
er papers  found  to  have  been  In  thp  posses- 
sion  of  Mr.  Heuston  at  the  date  of  his  death, 
a  settlement  was  had  between  the  parties, 
upon  which  the  defendants  now  rely.  This 
agreement  reads  as  follows:  "The  under- 
signed having  bad  extensive  business  rela- 
tions and  dealings  with  each  other  during 
the  past  nine  years  and  wishing  to  settle 
their  affairs,  wind  up  all  business  relation- 
ships, and  exchange  receipts  and  releases 
In  foil  to  this  date,  do  hereby  mutually 
agree  as  follows:  (1)  That  all  buslut-ss  rela- 
tions heretofore  existing  between  us  of  ev- 
ery kind  and  nature  are  hereby  dissolved 
and  declared  at  an  end.  (2)  That  the  par- 
ties hereto  mutually  release  eadti  other  from 
all  accounts  and  accountings,  the  one  with 
the  other,  and  hereby  acquit  each  other 
from  all  obllgatloua,  the  one  with  the  oth- 


er to  this  date:  Provided,  and  It  Is  mutual- 
ly agreed,  that  one  certain  note  and  chattel 
mortgage  for  $1,000  made  by  H.  B.  Lehman 
to  B.  F.  Heuston  and  now  in  the  Paget 
Sound  Savings  Bank  has  a  balance  due  and 
unpaid  at  this  date  of  $D00,  payments  bar- 
ing been  made  on  this  note  reducing  It  to 
that  amount,  and  certain  of  the  mortgaged 
property  having  been  heretofore  released 
and  delivered  to  said  Lehman.  Executed  in 
duplicate  this  23rd  day  of  December,  1809. 
K.  B.  Lehman.  [Seal.]  B.  F.  HeaBton. 
[Seal.]"  On  the  s&me  day,  December  23, 
1899,  Mr.  Lehman  executed  written  aselgn- 
ments  of  all  the  tide  land  abdications  to 
Mr.  Houston.  These  assignments  recite  that 
they  were  executed  for  the  consideration  of 
$1,  and  other  valuable  considerations.  In 
these  assignments^  Mr.  Lehman  as  party  of 
the  first  part  expressly  stU>ulated  and 
agreed  to  execute  any  further  assignment 
or  transfer  of  any  such  contract  or  inter- 
est at  the  request  of  the  party  of  the  second 
part,  his  heirs,  or  assigns.  From  this  time 
until  Mr.  Heuston's  death,  the  management, 
control,  and  sale  of  these  tide  lands  appear 
to  have  been  In  the  exclusive  charge  of  Mr. 
Heuston,  save  and  except  that  on  seroal 
occasions  be  would  request  the  plaintiff  to 
execute  contracts  and  deeds  to  third  parties 
for  lands  Involved  in  the  pending  litigation, 
which  was  being  conducted  in  Mr.  Lyman's 
name,  and  that  plalntlfl  did  execute  such 
instruments.  The  litigation  mentioned  arose 
relative  to  tide  lands  near  Seattle  and.Ta- 
coma,  which  plaintiff  and  Heuston  claimed 
were  second-class  lands,  but  which  other 
parties  to  the  litigation  insisted  were  first 
class,  and  It  was  while  this  litigation  was 
pending  that  a  number  of  Interested  par- 
ties, desiring  to  quiet  their  titles,  n^otlated 
with  Heuston  for  deeds  and  releases,  many 
of  whl<^,  at  Heuston's  request,  were  exe- 
cuted by  Lehman,  the  party  in  whose  name 
the  litigation  was  pending.  The  considera- 
tion for  these  deeds  paid  by  the  third  par- 
ties, which  amounted  to  a  very  considerable 
figure,  was  received  and  retained  by  Hens- 
ton,  with  the  exception  of  perhaps  fl50. 
which  plaintiff  concedes  he  at  one  time  re- 
ceived. The  assignments  of  the  applications 
to  Heuston,  executed  by  Lehman,  snbsequent 
deeds  from  the  state  to  Heuston,  various 
deeds  executed  by  Lehman  and  by  Heuston  to 
third  parties,  deeds  for  tide  lands  sold  by 
Heuston  after  1899,  and  also  deeds  executed 
by  May  N.  Heuston,  his  widow  and  legatee, 
were  from  time  to  time  filed  and  recorded  In 
the  offices  of  the  auditors  of  King  and  Pierce 
counties.  Mr.  Heuston  died  testate  on  May 
6,  1907,  having  devised  to  his  widow  the 
tide  lands  and  the  dty  lots,  and  having 
named  her  as  his  executrix.  It  may  be  not- 
ed, however,  that  .none  of  the  real  estate 
was  described  in  the  wllL  The  will  was 
probated  on  May  20,  1007,  at  which  time 
the  plaintiff  appeared  in  court  and  testified 
as  ft  witness  to  its  execatioD.    Hie  esttte 
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WAS  aetUed,  and  Onal  dlstribatlon  of  the 
tide  lands  and  lots  ntdcb  had  been  retnrned 
In  the  Inventory  was  made  to  the  defendant 
May  N.  Henston  on  May  1,  1900.  At  no 
time  <  did  Mr.  Lehman  present  any  claim 
to  the  estate.  In  this  action  plaintiff  claims 
that  all  iDteresta  acquired  by  Mr,  Heustou 
in  the  tide  lands  tinder  the  various  assign- 
ed applications  were  obtained  equally  for 
Mr.  Heustdn  and  plaintiff;  that  snch  Joint 
interest  and  ownership  continued  until  Mr. 
Houston's  death,  and  at  all  times  thereaft- 
er ;  that  the  asfdgnm^ts  of  the  applications 
which  plalntlfr  made  on  December  23,  1809, 
were  made  without  other  consideration  than 
for  the  purpose  of  enabling  Heuaton  as  at- 
torney tar  himself  and  plaintiff  to  handle 
the  tide  lands,  raise  funds  to  iMiy  the  pur- 
chase money  to  the  state,  to  act  at  all  times 
equally  for  himself  and  plaintiff ;  that  plain- 
tiff had  no  knowledge  of  the  fact  that  Hens- 
ton  was  handling  the  tide  lands  as  his  own, 
or  that  he  was  receiving  any  money  from 
th^r  sale,  or  from  settlements,  further  than 
was  necessary  to  pay  the  state,  and  meet 
taxes  and  other  necessary  disbursements; 
tfiat,  in  fact,  B.  F.  Heustou  during  his  Ufe- 
time  and  the  defendant  May  N.  Henston,  his 
widow,  since  his  death,  have  realized  up- 
wards to  140,000  from  settlements  and  sales 
In  excess  of  sndi  necessary  disbursements: 
that  the  record  title  to  tide  lands,  of  the 
value  of  $40,000  or  more,  above  mentioned, 
now  stands  in  the  name  of  the  defendant 
May  N.  Henston,  who  claims  exclusive  own- 
ership; that  the  plaintiff  did  not  discover 
these  facta  until  after  final  settlement  of 
the  estate;  that  upon  receiving  his  first  In- 
tlmation  of  these  conditions  he  immediately 
entered  upon  an  Inveetlgfttton,  and  that  as 
soon  ae  he  bad  sufficiently  completed  the 
name  he  Instituted  this  action,  wUdi  waa 
commenced  in  November,  1909. 

Upon  these  facts  the  question  presrated  is 
whether  plaintiff  has  established  a  trust  in 
these  tide  lands  for  his  benefit,  whether  he 
nan  recover  any  of  them,  and  whether  he  is 
entitled  to  an  accounting  from  the  defend- 
ant May  N.  Henston.  The  trial  court  held 
against  him  on  all  of  these  issues,  and  we 
have  concluded  that  the  holding  must  be 
sostained. 

Defendants  Insist  that  this  action  ia  bar- 
red by  the  statute  of  limitations ;  that  plain- 
tiff is  estopped  from  maintaining  the  same; 
that  he  has  been  guilty  of  laches ;  and  that 
the  evidence  la  iiwuffldent  to  ebarge  May 
N.  Heuston  as  trustee.  ' 

[1]  Although  defendants  with  ranch  ear- 
neatness  insist  that  this  action  has  been 
commenced  to  establish  a  trust,!  and  that 
as  such  it  haa  not  been  commenced  wltbln 
the  time  limited  by  law,  we  bold  that  it  nev- 
ertheless Is  an  action  to  recover  real  estate, 
aa  to  an  undivided  one-half  of  which  plain- 
tiff claims  the  equitable  title,  and  that  it  is 
not  barred  by  any  statnte  of  limitations. 

[2]  Th^e  is  DO  dispute  as  to  the  execu- 


tion of  the  agreement  of  December  23,  1809, 
by  which  the  parties  appear  to  have  settled 
all  their  business  relations  to  that  date.'  The 
purpose  of  the  agreement  Is  disputed.  It  is 
conceded  that  on  the  saibe  date  plaintiff  ex- 
ecuted the  written  assignments  to  Mr.  Heus- 
ton of  all  interest  obtained  by  him  in  and  to 
the  tide  lands  under  the  applications  there- 
tofore filed  with  the  land  commissioner. 
These  instruments  are  absolute  and  uncondi- 
tional; they  recite  no  trust,  nor  do  they  al- 
lude to  any  other  Instrument  creating'  any 
trust  They  are  not  susceptible  of  construc- 
tion, and,  if  sustained,  are  sufficient  to  sup- 
port defendants'  contention  that  plaintiff 
then  parted  with  all  of  his  Interests  In  and 
to  the  tide  lands,  and  that  he  then  transfer- 
red tbem  to  Mr.  Heuston,  ^o  thereafter 
held  and  owned  th^  in  his  own  right.  The 
plaintiff  has  produced  a  number  of  witnesses, 
who  testified  to  statements  and  admissions 
made  by  Mr.  Heustou  at  various  times  sub- 
sequent to  December  23,  1899,  and  insists 
that  such  statements  and  admissions  show 
that  Mr.  Heuston,  against  his  own  interests, 
acknowledged  that  plaintiff  had  an  equal  in- 
terest with  him  in  and  to  the  tide  lands  at 
all  times  after  December  23.  1899.  The  tes- 
timony of  the  witnesses,  as  to  any  snch 
statements,  is  uncertain,  nusatlafactory,  and 
not  BUfflcloit  to  sustain  an  order  setting 
aside  the  absolnte  contract  of  settlement  and 
the  transfers  which  plaintiff  has  «ecnted. 
Chambers  r.  Ebiery,  18  Utah,  8T4,  45  Fac. 
192. 

In  Burrows  v.  Williams,  62  Wash.  278, 100 
Pac.  840,  this  court  in  sulmtance  held  that 
when  parties  are  engaged  In  a  general  ad- 
justment of  business  matters,  and  execute  pa- 
pers of  settlement,  the  law  raises  a  strong 
presumption  that  the  exficated  instruments 
of  settlement  are  final,  and  Include  all  claims 
which  the  one  could  then  make  upon  the  oth- 
er. The  contract  and  asslgnmoits  executed 
by  plaintiff  on  December  23,  1890,  indicate 
a  full  and  complete  settlement  of  all  mat- 
ters then  pending  between  the  parties,  and 
plaintiff  has  not  produced  evidence  sufficient 
to  modl^,  vary,  or  annul  such  instruments. 
In  Burrows  v.  Williams,  supra,  speaking  of 
the  parties  to  the  contract  of  settlement 
there  involved,  this  court  said:  "They  were 
engaged  In  a  general  settlement,  and  no  at* 
tack  upon  the  title  was  anticipated  or  tbreat- 
ened.  The  law  raises  a  strong  presumption 
of  fact  that,  when  parties  are  so  ^gaged, 
they  will  consider  and  settle  every  existing 
difference.  'Courts  do  not  enconrage  the 
overturning  of  settlements  voluntarily  made 
and  long  acquiesced  in.*  8  Cyc.  S33.  Id  the 
case  at  bar,  although  In  equity  respondents 
may  have  had  (although  we  do  not  so  de- 
cide) an  Interest  In  the  propOT^,  they  can 
only  overcome  the  presumption  arising  from 
the  settlement,  and  declare  a  trust,  by  testi- 
mony so  dear  and  convincing  that  the  court 
can  free  the'  transaction  from  all  doubt  as  to 
the  intent  of  the  parties.   Spencer  t.  Ter- 
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reJ,  17  Wash.  514,  60  Pac  468;  Burke  t. 
FaUer,  41  La.  Ann.  740,  6  Soutb.  557;  Desba 
T.  Smith,  20  Ala,  747 ;  Wells  v.  Ersteln,  24 
La.  Ann.  317;  Murry  v.  Elston,  24  N.  J. 
Eq.  310 ;  LltUe  v.  Little,  2  N.  D.  175,  49  N. 
W.  736  ;  47  Cent  Dig.  |  137;  Patterson 
Martin,  28  N.  O.  Ul." 

Numerous  transactions  were  had  relative 
to  these  tide  lands  by  Mr.  Henston  after 
December  23,  1899.  and  prior  to  his  death. 
Many  tn&triunents  affecting  the  title  were 
executed  and  recorded,  money  was  collected 
by  him  in  payment  for  tide  lands  sold,  and 
In  partial  settlements  of  the  litigation  then 
pending.  In  one  instance  two  checks  for  fl,- 
000  each  received  in  settlement,  were  made 
payable  to  plaintlfTs  order,  were  Indorsed 
by  him  and  returned  to  Heuston,  who  appro- 
priated the  proceeds  with  the  exception  of 
(100,  which  plaintiff  says  he  received.  It  is 
contended  that  the  litigation  relative  to  tide 
lands  In  King  and  Pierce  counties  was  pros- 
ecuted in  the  name  of  Mr.  ILehman  as  plain- 
tiff, but  that  fact  is  not  of  controlling  im- 
portance, as  the  original  applications  were 
made  to  the  land  commissioner  in  bis  name, 
Biiid  the  litigation  was  doubtless  continued 
in  his  name  for  the  benefit  of  his  grantees, 
under  the  doctrine  of  lis  pendens.  Trum- 
bull T.  Jefferson  County,  60  Wash.  470,  111 
PSLC.  669,  140  Am.  St.  Rep.  943. 

In  the  light  of  all  these  transactions  and 
others  disclosed  by  the  record,  and  in  view 
of  the  fiict  that  for  nearly  10  years  after  De- 
cember 23,  1899,  the  plaintiff  made  no  de- 
mand for  an  accounting  or  settlement  from 
Henston  or  his  widow,  we  conclude  that  he 
fAnnot  recover  any  interest  in  the  tide  lands 
or  the  proceeds  of  their  sales.  There  Is  an 
ntter  absence  of  that  clear,  cogent,  and  con< 
vincing  evidence  which  should  be  required 
to  satisfy  an  impartial  mind  of  fraudulent 
acts  on  the  part  of  Mr.  Heuston,  or  to  show 
that  the  instruments  which  plaintiff  has  ex- 
ecuted should  be  ignored,  rejected,  modified, 
or  annulled.  They  must  be  sustained  In 
strict  compliance  with  their  clearly  express- 
ed terms. 

[S]  As  to  the  city  lots  awarded  to  plain- 
tiff by  decree  of  the  trial  court,  we  find  the 
following  facts:  Some  time  prior  to  June, 
1899,  the  plaintiff  Lehman  bad  been  appoint- 
ed by  the  superior  court  of  Pierce  county  as 
recover  for  a  corporation  known  as  the  Oak- 
land Land,  Loan  &  Trust  Company.  When 
the  affairs  of  this  corporation  were  to  be 
finally  adjusted,  the  property  remaining  in 
the  receiver's  hands  included  two  mortgages 
covering  the  city  lots  in  controversy.  The 
court  allowed  Mr.  Lehman  a  considerable 
compensation  as  receiver,  which  had  not  been 
paid.  The  assets  were  ordered  sold,  and  the 
receiver,  by  order  of  court,  was  permitted 
to  bid  at  the  sale.  Instead  of  bidding,  he 
procured  one  Fred  Eidemlller  to  purchase 
the  mortgages  at  the  receiver's  sale  In  trust 
for  him.  The  mortgages  were  conveyed  to 
Mr.  Btdemlller  by  a  receiver's  deed,  which 


upon  its  face  described  and  purported  to  con- 
vey the  land,  upon  which  the  mortgages  were 
liens.  The  only  effect  of  this  deed  was  to 
assign  the  mortgages.  Prior  to  the  written 
contract  of  settlement  of  DecemtKr  23,  1S99, 
between  Liehman  and  Heuston  above  mo- 
tioned, Heuston,  as  attorney  for  Lehman,  had 
Instituted  actions  In  the  superior  court  of 
fierce  county  in  the  name  of  Eidemiller  as 
plaintiff  to  foreclose  these  mortgages  for  the 
benefit  of  Letmian.  Evidence  produced  on 
the  trial  of  this  action  shows  that  Mr.  Leh- 
man was  paying  the  expenses  of  the  litiga- 
tion. The  foreclosure  proceedings  were  con- 
tinued by  Mr.  Heuston  as  attorney  for  Mr. 
Lehman  after  December  23,  1899.  Thereaft- 
er, and  while  the  foreclosure  proceedings 
were  still  pending,  Mr.  Heuston,  as  attorney 
for  himself  and  various  clients,  undertook 
the  adjustment  of  certain  tax  claims  on 
numerous  lots  in  the  city  of  Tacoma.  He 
then  conceived  the  idea  that  It  would  be  well 
to  adjust  delinquent  taxes  in  the  same  ac- 
tion without  additional  expense,  and  for  Mr. 
Lehman's  benefit  on  the  city  lots  now  in  con- 
troversy. With  this  purpose  In  view,  he  ask- 
ed Mr.  Eidemlller  to  execute  a  deed  to  hifti 
for  the  city  lots.  This  was  done,  and  as 
Eidemlller  had  no  legal  title,  but  held  the 
mortgage  lien  only  In  trust  for  Mr.  Lehman, 
the  deed  which  he  executed  tiad  no  other 
force  or  effect  than  to  assign  the  mortgage 
lieu  to  Mr.  Heuston.  Thereafter  Mr.  Heus- 
ton, effected  an  adjustment  with  Pierce  coun- 
ty as  to  these  and  other  lots.  A  foredosure 
decree  was  entered  in  favor  of  the  county, 
the  property  was  sold  at  tax  sale,  and  on 
December  31,  1904,  the  treasurer  of  Pierce 
county,  by  tax  deed,  conveyed  the  lots  to 
Calvin  Phillips  &  Co.,  a  corporation,  whk^ 
had  purchased  them  at  Mr.  Heuston's  re- 
quest On  January  11,  1905,  Calvin  Phillips 
&  Co.,  at  Mr.  Heuston's  solicitation,  convey- 
ed the  lots  to  him,  the  only  consideration  be- 
ing that  Heuston  then  agreed  that  Calvin 
Phillips  &  Co.  should  act  as  agent  for  the 
sale  of  the  lots  whenever  they  eftiouid  be  plac- 
ed upon  the  market.  The  lots  were  then  of 
small  value,  but  have  since  become  quite 
valuable.  Subsequent  to  the  execution  of 
these  deeds  Mr.  Heuston,  during  his  lifetime, 
and  the  defendant  May  N.  Heuston  since  his 
death,  made  heavy  disbursements  for  taxes 
and  siieclal  assessments  upon  the  lots.  The 
widow,  May  N.  Heuston,  sold  some  of  the 
lots,  and  the  trial  court  In  effect  made  a  find- 
ing which  is  not  questioned,  that  the  pur- 
chase money  received  by  her  from  their  sale 
exceeded  all  disbursements  made  by  Mr. 
Heuston,  by  herself  and  also  by  Elizabeth 
Heuston  Huston  and  Catharine  A.  HeustoD 
by  the  sum  of  f  75,  which  excess  was  award* 
ed  to  plaintiff  by  the  final  decree  herein. 
Shortly  after  the  foreclosure  actions  were 
commenced  In  Eldemiller's  name,  and  from 
that  time  until  Mr.  Heuston's  death  Mr.  Leh- 
man seems  to  have  been  flnandaUy  involved, 
and,  to  avoid  b^ng  ffonttnially  harassed  by 
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his  creditors,  went  Into  retirement,  or  u  he 
expressed  It,  Into  Isolation,  In  some  rural  lo- 
cality between  Seattle  and  Tacoma,  where  he 
resided  at  the  date  of  Mr.  Henston's  death. 
Daring  this  period  he  was  doabtless  unable 
to  par  taxes  upon  the  lots,  and  there  Is  no 
contention  that  he  did  pay  them.  The  evi- 
dence l9  that  they  were  paid  by  Heuston, 
his  widow,  and  her  grantee*.  After  final 
distribution  of  Mr.  Heuston's  estate,  his  wid- 
ow, May  N.  Heuston,  as  a  gift,  and  In  consid- 
eration of  lore  and  affection,  conveyed  sev^ 
al  of  the  dty  lots  to  the  defendants  Eliza- 
beth Heuston  Huston  and  Catharine  A.  Heus- 
ton, relatives  of  her  deceased  husband,  and 
these  lots  are  awarded  to  plalntltt  by  the 
final  decree  herrin.  The  defendants  named, 
who  were  not  bona  fide  purchasers  for  value, 
held  the  record  title  .to  the  lots  thus  conveyed 
prior  to  aud  at  the  time  of  the  commoice- 
ment  of  this  action.  No  further  reference 
to  these  defendants  need  be  made,  as  their 
rights  and  liabllltieB  must  necessarily  be 
controlled  by  the  determination  of  the  rights 
and  liabilities  of  May  N.  Heuston,  their  gran- 
tor. The  trial  court,  upon  conflicting  evl- 
deace.  concluded  that  the  title  to  the  lots  in 
dispute,  which  had  been  obtained  by  B.  F. 
Houston  through  Eidemlller  and  the  tax  fore- 
closures had  been  obtained  by  blm  for  the 
benefit  of  Lehman,  and  we  conclude  that  this 
finding  must  be  sustained.  From  office  dock- 
ets In  Mr.  Heuston's  possessloB  at  the  date 
of  hla  death  it  appears  In  his  handwriting 
that  the  mortgage  liens  upon  these  lots  were 
being  foreclosed  for  Mr.  Lehman.  It  Is  evi- 
dent that  Mr.  Heuston,  as  his  attorney,  was 
foreclosing  the  mortgages  with  the  intention 
of  procuring  the  legal  title,  that  later  he 
ascertained  It  could  be  procured  through  the 
tax  foreclosures  and  that  for  such  purpose 
he  had  tax  deeds  made  to  Calvin  FblUips  & 
Co.  Mr.  Lehman  and  Mr.  Heuston  were  at 
all  times  close  and  Intimate  friends,  one  re- 
posing and  baring  complete  confidence  In  the 
other.  Mr.  Lehman  was  in  financial  distress, 
and  bad  healtlu  It  Is  evident  that  Mr.  Heus- 
ton therefore  held  title  to  the  city  lots  In 
trust  for  Mr.  Lehman,  and  also  to  secure 
advances  which  he  had  made  for  taxes  and 
special  assessments;  that  the  equitable  title 
to  the  lots,  subject  to  Mr.  Heuston's  Hen  for 
such  advancements  and  expenses,  was  In 
Mr.  I^ehman;  tliat  Heuston  held  the  le- 
gal title  as  security;  and  that  his  only 
claim  was  of  the  nature  of  a  mortgage 
lien  to  secure  such  advances.  There  Is  noth- 
ing in  the  record  to  Indicate  that  Mr.  Heus- 
ton at  any  time  was  guilty  of  unprofessional 
or  dishonorable  conduct,  that  he  was  attempt- 
ing to  defraud  the  plaintiff,  or  that  he  ever 
bad  the  slightest  intention  of  so  doing.  We 
are  convinced  that,  had  his  life  been  spared, 
be  would  have  recognized  the  plaintiff's  equi- 
table title  to  these  dty  lots,  and  would  have, 
effected  a  proper  adjustment  at  some  appro- 
priate time.   We  are  further  satisfied  that 


May  N.  Heuston,  as  his  widow,  honesUy  be- 
lieved the  lots  belonged  to  his  estate,  and 
that  she  was  Ignorant  of  the  drcnmstances 
relative  to  the  foreclosure  proceedings  and 
tax  sales  now  disclosed  by  the  evidence. 
There  may  be  some  little  doubt  as  to^Mr. 
Lehman's  exact  rights  In  the  premises,  but 
In  view  of  the  finding  which  the  trial  court 
must  have  made,  and  after  weighing  the 
evidence,  especially  the  testimony  of  the  wit- 
nesses Kldemiller,  Johnson,  and  Qore,  which 
cannot  be  here  detailed,  we  are  satisfied  that 
the  court  properly  awarded  the  unsold  dty 
lote  to  plaintiff. 

It  must  be  conceded  that  this  opinion,  al- 
though of  too  great  length,  does  not  complete- 
ly detail  all  evidence,  facto,  and  circum- 
stances dlsdosed  by  the  record;  but,  were 
the  same  .to  be  more  fully  stated,  we  feel 
assured  that  the  only  effect  would  be  to 
fortify  the  conduskm  we  have  reached  that 
justice  has  been  done,  and  that  the  decree  iM 
equitable. 

The  judgment  is  affirmed.  None  of  tbe 
parties  will  recover  costs  in  this  court 

MOUNT,  OOSB,  and  FULLEBTON,  JJ., 
eonenr. 

an  wuh.  ITS) 

LYNCH  et  aL  T.  LOWER  YAKIMA  lER.  CO. 

(Supreme  Court  of  Wasbington.   April  28, 
19ia) 

Watebs  and  Watbb  Coubses  (I  21*)— Pub- 
lic Lands— Ibbjqatioi!  Ditcb— Pbiobitiks. 
Under  U.  S.  Rev.  Sl  »  2339-2340  (U.  S. 
Comp.  St.  1901,  p.  1487),  respectively  provid- 
ing that  whenever,  by  priority  of  posseasiou, 
rights  to  the  use  of  water  for  minlog,  agricul- 
tural, maDuEactnring,  or  other  parpoEes  ihall 
have  Tested  and  are  rect^ized  by  local  cos* 
toms,  laws,  and  dedstons,  tbe  nMHesson  and 
owners  ol  such  vested  right  shall  be  protected 
therein,  aud  tbe  right  of  way  for  ditches  and 
canali  for  the  purposes  specified  shall  be  con- 
firmed, and  that  all  patents  granted  or  pre- 
emption or  liomestMds  allowed  shall  be  sub- 
ject to  any  vested  and  accrued  water  rights  or 
riKhts  to  ditchei,  and  despite  Act  of  Congress 
March  3. 1891,  c.  561,  j  19,  26  Stat.  1102  (U.  S. 
Comp.  SL  1901,  p.  1671),  providing  that  when- 
ever any  ditcb  or  canal  company  desiring  to 
secure  tbe  benefits  of  this  act  shall,  within  12 
months  after  tbe  location  of  Its  canal  upon  the 
public  domain,  file  with  the  register  of  the  dis- 
trict land  office  a  map  of  the  same,  and  there- 
after all  lands  over  which  sudi  right  of  way 
shall  pass  shall  be  disposed  of  subject  thereto, 
an  irrigation  company,  which  be^an  the  con- 
struction of  its  ditch  upon  the  public  land,  be- 
fore plaintUEs'  grantor  filed  its  lieu  land  selec- 
tion baa  priori^,  being  first  In  time,  and  hav- 
ing a  reasonable  time  to  construct  the  ditch. 

rEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent.  Dig.  |  14;  Dec  Dig.  | 
21.*] 

Department  2.  Appeal  from  Superior 
Court,  Benton  County ;  Raljfli  Kaufman, 
Judge. 

Action  by  M.  J.  Lynch  and  another  against 
the  Lower  Yakima  Irrigation  Company.  From 
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his  p]ace  of  work,  the  appellant  was  ob- ' 
Ugated  to  travel  for  the  greater  part  of  the 
vroy  along  the  track  and  right  of  way  of  a 
railroad  company;  there  being  no  other  open 
way  between  the  two  places,  and  seemingly 
no  other  place  where  board  could  b«  had 
without  making  uae  of  this  particular  way. 
In  and  about  the  underground  workin(p  of 
the  mine,  the  respondent  used  props,  lagging, 
gangway  sets,  and  other  timbers,  which  It 
obtained  from  its  own  property  situated  on 
the  side  o£  a  mountain  sloping  upwards  from 
the  railroad  track  and  about  500  feet  there- 
from. The  timbers  were  brought  to  the  rail- 
road  track  by  means  of  a  gravity  slide,  an 
open-topped,  trough-shaped  chute,  extending 
from  the  place  where  the  timbers  were  cut 
to  the  railroad  right  of  way;  the  end  of 
the  chute  stopping  about  ten  feet  short  of  the 
nearest  rail  and  about  five  feet  above  the 
ground.  The  appellant,  while  passing  along 
the  track  to  his  place  of  work,  was  struck 
and  severely  injured  by  a  piece  of  timber 
which  came  down  the  chute- 

In  his  complaint  the  appellant  alleged  facts 
which  tended  to  show  that  his  Injuries  were 
caused  by  the  n^Ugence  of  the  persons  get- 
ting out  the  timbers,  and  these  he  alleged  to 
be  the  agents  and  servants  of  the  respond- 
ent In  its  answer  the  respondent  denied 
generally  the  allegations  of  the  complaint, 
and  for  an  affirmative  answer  alleged  "that 
whatever  Injury  the  plaintlBF  received  at  the 
time  and  place  mentioned  in  his  complaint 
was  in  no  ouuiner  caused  by  the  carelessness 
and  negligence  of  this  defendant,  or  any  of 
its  agents,  servants,  or  employes,  bat  was 
caused  by  the  carelessness  and  negligence  of 
the  said  plaintiff  in  failing  to  exercise  ordi- 
nary care  and  caution  for  his  own  mtety 
and  protection,"  but  no  other  or  further  af- 
firmative defense  was  pleaded.  At  the  con- 
clusion of  the  trial,  the  respondent  moved 
for  an  Instructed  verdict  on  the  ground  that 
the  negligence,  if  any,  which  resulted  In  the 
Injury  to  the  plaintiff  was  the  negligence  of 
the  Independent  contractor  and  not  the  neg- 
ligence of  the  respondent  This  motion  the 
trial  judge  sustained  and  entered  a  judgQient 
against  the  appellant  to  the  effect  that  he 
take  nothing  by  his  action. 

[1-3]  The  evidence  introduced  by  the  re- 
spondent to  prove  that  the  persons  getting 
out  the  timbers  were  Independent  contractors 
was  Introduced  over  the  appellant's  objection, 
and  the  appellant  now  insists  ttiat  Its  admis- 
sion was  error  requiring  reversal  because 
not  set  out  as  an  affirmative  defense  In  the 
answer.  The  appellant  admits  that  there  is 
considerable  authority  in  support  of  the  rule 
that  evidence  of  the  relationship  of  Inde- 
pendent contractor  may  be  given  under  a 
g^eral  denial ;  but  It  Is  contended  that  the 
cases  so  holding  are  not  in  harmony  with 
the  spirit  of  our  Code  and  contrary  to  cases 
from  this  court  Involving  similar  principles. 
Undoubtedly  it  Is  the  spirit  of  the  Code  that 
the  pleadings-  dunild  reflect  the  coBtentttms 


of  the  parties,  and  this  court  has  many  times 
said  that  a  distinctive  affirmative  defense 
cannot  be  given  In  evidence  over  objection 
under  a  general  dental.  But  is  the  showing 
tiiat  a  person  causing  an  Injury  and  alleged 
to  be  the  agent  or  servant  of  another  was  not 
such  agent  or  servant  the  showing  of  an 
affirmative  defense?  It  seems  to  us  that  it 
Is  not  The  appellant,  in  order  to  state  a 
cause  of  action  against  the  respondent,  was 
obligated  to  allege  that  the  Injuries  for 
which  he  sought  to*  recover  were  Inflicted 
upon  him  by  persons  for  whose  acts  the  re- 
spondent was  resiwnslble.  The  respondent 
was  entitled  to  put  In  Issue  the  allegation 
and  In  case  the  appellant  sought  to  sustain 
It  by  proofii  to  offer  in  evidence  connterproofs, 
and  It  seems  to  us  clear  that  It  Is  Intimate 
counterproof  to  show  ttie  actual  relations 
existing  between  it  and  the  persons  for  whose 
acts  It  is  asserted  to  be  responsible.  It 
must  be  remembered  also  that  the  appellant 
did  not  point  out  in  his  complaint  tlie  par- 
ticular persons  whom  he  expected  to  show 
caused  his  injury;  his  allegation  was  gen- 
eral In  that  respect  We  think  It  was  compe- 
tent, therefore,  for  the  respondent  to  deny 
the  allegation  generally,  and,  when  the  ap- 
pellai^  pointed  out  the  particular  persons 
whom  he  charged  represented  the  defend- 
ants, to  show  that  such  persons  were  not  its 
representatives,  but  were  persons  operating  on 
their  own  Initiative,  or,  In  other  words,  were 
independent  contractors.  No  case  has  been 
pointed  out  to  us  from  our  own  dedaions 
which  determines  the  precise  question ;  nor 
do  we  think  those  relied  upon  by  the  appe- 
lant sustain  the  principle  contended  for. 
Cases  that  seem  to  us  to  be  more  closely 
analogous  and  which  oppose  the  principle  are 
the  following:  Kerron  v.  North  Pacific,  etc, 
Mfg.  Co.,  1  Wash.  241,  24  Pac.  445;  Cham- 
berlin  v.  Winn,  1  Wash.  501,  20  Pac.  780; 
Carkeek  v.  Boston  National  Bank,  16  Wash, 
399,  47  Paa  884;  Peterson  v.  Seattle  Trac- 
tion Co.,  23  Wash.  615,  63  Pac  539,  65  Pac 
543,  53  L.  R.  A.  686;  Harvey  v.  Ivory,  35 
Wa^  39T»  77  P*c.  7B6 ;  Ooey  v.  Low,  36 
Wash.  10,  77  Paa  1077;  Chraat  v.  O'Connor, 

41  Wash.  360,  83  Pac.  238 ;  Shine  v.  Culver. 

42  Wash.  484,  85  Pac.  271.  The  more  diffi- 
cult question  is  wheth^  the  court  erred  in 
taking  the  question  of  the  respondent'a  lia- 
bility from  the  Jury.  The  court  rested  his 
decision  on  the  ground  that  the  persons  get- 
ting out  the  timbers  were  independent  con- 
tractors and  themselves  liable  to  the  Apfiei- 
lant,  If  any  one  was  so  liable. 

[4]  In  support  of  Its  contention,  the  re- 
Biiondent  introduced  the  following  agreement 
entered  Into  between  Itsetf  and  the  itersNis 
getting  out  the  timbers: 

"Melmont,  Wash.,  December  2,  1907.  This 
agreement  made  this  second  day  of  Decem- 
t>er,  nineteen  hundred,  and  seven,  by  and  be- 
tween'  the  Northwester^i  Improvement  Com- 
pany in  the  first  part  and  Domiolck  Tasto- 
■ttiia;-  Carmen  -y«Mf>Hnii>  John  Xa«dtaa,  -A 
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p.  Yazzollna  and  Frank  IppoUta,  parties  of 
the  second  part,  to  furnish  timbers  at  Mtfl- 
mont  Mine  at  tbe  following  prices  and  under 
the  conditions  her^n  specified.  All  timbers 
to  be  dellrered  at  the  mouth  of  the  mine  and 
mine  openings.  This  contract  expires  No- 
Tember  30,  1908,  or  at  any  time  previous  to 
that  date  providing  the  party  of  the  first 
part  should  not  be  in  need  of  the  said  tlm- 
bent.  Prices: 

V  qtitt  mop* 

g,  .. 

W  " 

Bonnd  props 
6  A  7  R.  Issctng 
Tlea 

QaoffWRy  Mts  barksd 
and  fnuoM 


SxS  »t  nwU  Md  Sc  Meb 

firt  ■■   "      "  ic  *• 

«rt  "  "     •*  7c  " 

r'  dU  le  pw  ft. 

ta  to  Mch 

t"  face  Xc  per  ft. 


U  to  16"  dla 


loper  ft." 


But  it  seems  to  as  that  the  writing  alone 
provea  nothing.  It  Is  as  c<nul8tent  with  the 
claim  that  the  parties  thereto  sostain  the 
relationship  of  master  and  servants  as  it  Is 
with  the  claim  that  the  relationship  Is  that 
of  employer  and  Independent  contractor.  It 
does  no  more  than  flz  a  price  for  tbe  de- 
livery of  timbers  at  the  mine.  This  is  not 
snfBdent  to  make  the  parties  performing  the 
work  Independent  contractors.  An  Independ- 
&A  contracts  is  one  who  renders  service  to 
anotiier  In  the  course  of  an  independent  oc- 
cnpation,  tepresentliv  the  will  of  bis  em- 
ployer only  as  to  the  result  of  his  work,  and 
not  as  to  tiie  means  by  which  It  is  accom- 
XiUshed.  If  the  emplt^er  may  control  the 
manner  of  doing  tbe  work,  the  relation  of 
master  and  servant  exists,  no  matter  what 
temM  may  hare  been  agreed  vpon  as  to  the 
method  of  i«yment  Larson  v.  American 
Bridge  Ca,  40  Wash.  224,  82  Pac.  284,  Ul 
Am.  St  Rep.  904;  Glover  t.  Richardson  & 
Elm«  Co.,  64  Wash.  403,  116  Pac.  861. 

[1,1]  The  respondent,  realizing  the  incon- 
clnsiveneBS  of  the'  terms  of  the  contract, 
flonght  to  supplement  it  by  parol,  and  one  of 
the  parties  to  the  contract  did  testify  that 
the  chute  was  constructed  and  operated  by 
the  parties  getting  out  the  timbers,  and  that 
the  respondent  had  nothing  to  do  with  the 
wor)t,  but  did  not  testify  that  the  respondent 
did  not  reserve  the  right  to  superintend  and 
control  tbe  work.  Moreover,  on  cross-exam- 
ination he  testified  as  follows:  "Q.  *  *  • 
This  Is  the  company's  timber  you  were  cut- 
ting? A  I  would  say  so.  Q.  And  It  was  cut 
from  the  company's  land!  A  Upon  their 
land,  certainly.  Q.  And  the  timbers  were 
cat  to  be  used  In  the  mine?  A  Yes.  Q.  And 
instead  of  paying  you  by  the  day  or  wages, 
they  paid  you  so  much  a  piece?  A  Yes." 

The  testimony  of  the  superintendent  ot  the 
mine  was  more  to  the  polnL  He  dlfl  say  tiiat 
the  company  had  no  control  over  the  work. 
But  It  was  testified  by  the  appellant's  wit- 
nesses that  only  a  short  time  before  the  ac- 
cident complaint  was  made  to  him  of  the 
reckless  manner  In  which  timbers  were  be- 
ing sent  down  the  chute,  and  that  he  did  not 
then  disclaim  authority,  but  promised  to  see 


that  the  trouble  was  remedied.  This  was 
not  only  contrary  to  his  present  contention 
but  tended  to  mislead  the  workmen. 

Presumptively  a  i>erson  employed  to  work 
on  the  premises  of  another  and  for  that  oth- 
er's benefit  is  a  servant,  and.  If  the  employer 
seeks  to  avoid  liability  for  the  employe's  acts 
on  the  ground  that  he  was  an  independent 
contractor,  the  burden  Is  upon  him  to  estab- 
lish the  independence  of  the  employ^.  Mid- 
gette  T.  Manufacturing  Co.,  150  N.  0.  333,  64 
S.  E.  6;  1  Shearman  &  Redfleld  on  Negli- 
gence, I  71.  We  think,  therefore,  that  the 
question  of  the  relationship  of  the  parties 
was  here  one  of  ftict  nther  than  one  of  law, 
and  tlut  It  should  have  been  submitted  to 
the  jury.  It  Is  argued  that  there  la  not 
sufBicirat  evidence  of  negligence  on  the  part 
of  the  persons  getting  out  the  timbers  to 
make  a  case  for  the  jury,  or,  if  there  was 
such  evidence,  the  appellant  Is  estopped  to 
avail  himself  of  It  because  of  his  contributory 
negligence.  But,  without  further  elucidating 
the  facts,  we  think  these  were  also  questions 
properly  to  be  submitted  to  the  jury. 

The  judgment  is  reversed  and  remanded 
for  a  new  trial. 

GROW,  a  J.,  and  MAIN  and  BLUS,  33., 
ccaaa. 

MORRIS.  J.  I  think  tbe  record  sustains 
the  lower  court  In  holding  the  negligence,  if 
any,  was  that  of  an  ind^iendent  contractor. 
I  thereftwe  dissMit 


(7S  Wub.  my 

WILLIAMS  V.  CITY  OF  SPOKANE. 

(Siq^reme  Court  of  WaBblogton.   April  28, 
1913.) 

1.  HABTKB  and  SbBVAKT  <||  101.  10S2«)— IH' 

JUBT  TO  Servant— Safe  Place— Duty  to 

Furnish— -"Reasonable  Gabk." 

It  Is  a  master's  duty  to  exercise  rea- 
sonable care  to  fnniisb  a  servant  a  reasonably 
safe  place  and  to  keep  It  reasonably  safe ;  what 
18  reasonable  care  depending  on  the  nature  of 
the  enterprise,  and,  if  the  enterprise  Is  inherent- 
ly dangerous,  reasonable  care  means  great  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  EMg.  S|  135.  171,  174,  178-184, 
192;  Dec  Dig.  If  101,  102.* 

B^or  other  definitions.  Bee  Words  and  Phrases, 
vol.  7,  pp.  6954-5956 ;  vol.  8,  p.  7779.] 

2.  Master  ano  Servant  (B  130*)— Isjctt  to 

Servant— Defective  Plan. 

Where  a  plan  or  method  of  operation  de- 
liberately adopted  by  a  master  is  inherently  de- 
fective and  unnecessarily  dangerous,  its  adoption 
is  negligence,  entailing  a  liability  on  tbe  mas- 
ter for  resulting  injuries  to  servants. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  264,  266.  276;  Dec.  Dig. 
I  130.*J 

3.  Negligence  (|  136»)— Reasonable  Case- 
Question  FOB  JURT. 

What  is  reasonable  care  In,  a  given  situa- 
tion, whether  as  applied  to  tbe  question  of  de- 
fendant's negligence,  or  that  Oi  contributory 
negligence  of  plaintiff,  is  always  a  question  for 
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the  jiti7,  whenever  on  Uie  evidence  reasonable 
minoB  might  reach  different  conclusions. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  ff  277-053;  Dea  Dig.  1  13ti."l . 

4.  Masteb  and  Skevant  (I  137')— iNJuaiis 
TO  Servant  —  NxauOENCB  —  Dbfectjvs 
Flan. 

Defendant  in  the  construction  of  concrete 
bridge  piers  continued  to  use  the  same  long 
sections  as  the  pier  narrowed .  toward  the  top, 
permitting  sections  of  the  forms  after  being 
loosened,  prior  to  being  reset,  to  be. shoved  out 
from  one  to  four  inches  on  projecting  rods  be- 
fore attaching  the  ta<^Ies  or  oonreyers,  and 
vitbont  tying  them  to  the  forms  above,  and 
without  other  support  than  the  rods.  '  As  plain- 
tlB  was  loosening  one  of  the  forms,  and  without 
knowledge  that  only  three  of  auch  rods  were 
imbedded  in  tSie  pier,  he  shoved  oot  a  ^rdon 
of  the  form ;  and,  the  rods  being  insufficient  to 
hold  it,  it  fell  to  the  bottom,  carrying  plaintiff 
with  it.  Held  to  show  actionable  negligence  on 
defendant's  part  in  failing  to  provide  a  safe 
plan  for  the  accomplishment  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  J|  3109,  270,  27S,  274,  277, 
278;  dW.  Dig.  I  iiif.*] 

0.  Masteb  and  Skevant  (i  21^)— Danqeboos 

Plan— Assumed  Risk. 

Whether  a  servant  assumes  the  risk  of  ex- 
traordinary dangers  resulting  from  an  unneces- 
sarily dangerous  plan  of  operation  adopted  by 
the  master  depends  on  the  obviousness  and  im- 
minence of  the  danger,  and  on  the  servant's 
appreciation  or  lack  of  appreciation  tliereof. 

[Ed.  Note — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  19  01(Mi24;  Dec.  Dig.  i 

tt.  Masteb  and  ESebtaut  ({  219*)— Injubies 

TO  SEEVANT  —  DANGEBors  PLAN  — ASSUMED 

..Risk. 

A  servant  only  assomes,  the  risk  of  a  dan-- 
gnoni  idan  ad(H)ted  by  the  master,  when  the 
danger  is  open,  obvious,  and  apparent  alike  to 
both  master  and  servant.  Is  equally  appreciated 
by  both,  and  is  so  inumoent  and  certain  of  dis- 
astrous reaulta  as  to  make  it  incumbent  on  the 
servant,  as  an  ordinarily  prudent  man,  to  quit 
worE 

[Eld.  Note.— For  other  eases,  see  Muter  and 
Servant,  Cent  Dig.  H  «10%4;  Dec.  Dig.  I 
21».»] 

7.  Masteb  and  Beevaht  <SI  288,  a89*>-lNju- 

BIBB  TO  SEBVANT— CONTBIBOTOBT  NEGLI- 
GE RCB-^AfiSUMPTION  OF  Risk— Question  fob 
JWBT. 

In  an  action  for  Injuries  to  a  servant  by 
falling  with  part  of  a  form  from  a  concrete 
bridge  pier  in  process  of  construction  by  rea- 
son of  d^endant's  alleged  negligence  in  provid- 
ing an  unsafe  plan  for  the  doing  of  the  work, 
whether  plaintiff  was  negligent  and  whether  he 
assumed  the  risk  held  for  the  jury. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig;  H  1008-1088,  108»,  1090, 
10»2-lltet;  I>ec.  Dig.  II  288.  280.*] 

8.  Damaqes  (I  132')  —  BxcBsaiVENESS  —  Peb- 

BONAL  InJUBIBS. 

Plaintiff,  a  man  31  years  old  with  an  ex- 
pectancy of  84  years,  was  injured  by  a  fall  of 
t(8  feet  from  a  concrete  bridge  pier  in  process 
of  construction.  He  suffered  a  compound  com- 
minuted fracture  of  the  left  ankle.  The  fibula 
was  broken  Into  fragments,  and  several  pieces 
of  bone,  includluf  a  part  of  the  ankle  joint, 
were  removed.  The  muscles  of  the  calf  of  the 
right  leg  were  torn  away,  and  the  right  ankle 
severely  injured.  There  was  considerable 
sloughing  of  the  muscles  of  the  right  leg,  which 
became  gangrenous,  and  large  portions  of  the 
muscles  were  removed,  leaving  a  large  cavity. 
The  large  muscles  of  the  leg  were  permanently 


impaired.  There  was  also  a  fracture  of  tbe  d^htfa 
rib  'On  the  ri^t  side,  causing  an  adhesioct  Wikli 
interfered  with  plaintifTs  respiration,  cansed 
paio,  and  made  blm  subject  to  pleuritic  troubles, 
lie  also  suffered  numerous  cots,  bruises,  and 
sprains.  All  of  the  pbyticians  testiSed  tliat 
bis  injuries  were  pennanent,  and  ha  Incorr^  a 
|8U0  doctor  bUL  Held,  that  a  verdict  for  «8.- 
7&0  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  872-385,  SDtt;  Dec.  Dig.  i  122.^1 

D^oartment  2.  Apj/eal  from  SopeElor 
Court,  Spokane  Goiiikl7* 

Actton  by  Walt«  WllUams  a^lnst  fSx 
City  of  Spokane.  Jodgmoat  for  j^alntiff, 
and  d^^dant'  appotls.  Affirmed. 

Cannon,  Ferris  &  Swan  and  A.  M.  Craven, 
all  of  Spokane,  for  appellant  Samuel  T. 
Crane,  Robertson  &.  Miller,  and  T.  J.  CcKfc- 
ery,  all  of  Spokane,  for  respondent. 

ELlUS,  J.  This  is  an  action  for  personal 
injarles  claimed  to  have  been  suffered  by 
the  plaintiff  through  the  negligence  of  the 
defendant.  City  of  Spokane,  in  connection 
with  the  constmctlou  of  the  Monroe  Street 
Bridge  In  tliat  city.  The  bridge  was  being 
constructed  by  day  labor,  and  the  .plaintiff 
was  one  of  the  bri^e  carpenters  employed 
upon  tlie  work.  The  southerly  span  of  the 
bridge  consisted  of  concrete  piera,  which 
were  being  built  by  pouring  the  concrete  in- 
to forms  of  wood.  These  forms  were  con- 
structed in  sections  16  feet  long  by  8  feet 
high  in  the  following  manner:  Tite  boards 
which  formed  the  inner  surface  agaiurt 
wtdch  the  concrete  was  poured  were 
ed  or  bolted  to  2  by  8  Inch  timbers,  placed 
edgewise  against  the  boards,  and  back  of 
these  were  two  8  by  8  Inch  timbers  aidked 
or  bolted  to  the  2  by  S's  to  which  the  boards 
were  nailed.  Elaeli  of  these  secaons  wdgiied 
about  1,400  pounds.  Tlie  base  of  tbe  pi« 
was  82  feet  long  by  something  leas  tban  SO 
feet  wide;  but  as  it  rose  It  narrowed  In 
length  at  the  rate  of  4  Inches  to  the  foot. 
At  the  base  it  required  two  sections  of  form 
to  reach  the  length  of  the  pier.  Three  sets 
of  form  were  used  for  the  work,  one  soper- 
imposed  upon  the  other,  and  when  tbe  ocm- 
crete  bad  been  ponred  into  these  three  setB, 
and  sufficiently  hardened,  the  lower  set 
would  be  removed  by  sections,  raised  above 
the  other  two,  and  placed  In  posiUoa  and 
filled  with  concrete,  whoi,  In  tnm,  tbe  then 
lower  set  would  be  removed  and  r^laced 
above  m  the  same  maimer ;  this  process  be- 
Ing  repeated  as  tbe  pier  rose  In  tad^t. 
These  sections  were  held  In  position  by  rods 
of  corrugated  iron  about  %  of  an  Inch 
square,  passing  through  the  outside  fionn 
on  either  side  with  a  not  and  washer  screw- 
ed firmly  against  the  heavy  8  by  8  timbers, 
thus  holding  in  positidn  the  fbrms  on  the 
outside  of  tbe  pier,  and  drawing  them  agalnsC 
tbe  ends  of  the  forms  on  the  slanting  anr- 
face  of  the  Inner  sides  of  the  pier,  i*iiii>1»g 
a  complete  box  into  which  the  concrete  was 
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poured.  Tbeae  bars  tended  6  to  8  inches 
beyond  the  forms.  The  whole  work  of  con- 
structing the  brld^  was  under  the  general 
Buperrlsion  of  an  engineer,  and  different 
parts  or  the  work  were  under  the  direct 
snpeFTlBion  of  a  foreman.  The  foreman  In 
dwrse  of  the  constmctioD  of  this  pier  was 
ime  Beardsley,  whose  dutj  it  was  to  direct 
the  mm  in  all  of  the  work  in  connection 
therewith.  Down  to  this  point  there  was 
practically  no  diTWgence  In  the  testimony. 
As  to  the  manner  of  removing  the  sections 
for  the  porpoee  of  r^ladng  than  on  tew  of 
the  remaining  forms  there  was  a  sharp 
conflict  The  plalntifTs  testimony  and  that 
of  the  witnesses  who  testified  in  bis  behalf 
WM  dear  and.  poaltlTe  to  the  ^ect  that, 
when  the  foreman  was  ready  to  have  these 
fiorma  removed,  he  woold  Arect  two  of  the 
workmCT  to  descend  npon  the  8  by  8  in<3i 
pieces,  take  off  the  nats  and  washers,  and 
with  a  steel  bar  pry  the  16-fbot  section  oC 
Conn  from  the  concrete  and  oat  a  short  dis* 
tance  opon  the  rods  passing  throat^  the 
f<»nns  and  embedded  In  the  concrete.  After 
this,  ^tiier  by  means  of  a  block  and  tackle 
or  by  means  of  ropes  or  chains  attached  to 
a  conveyer  called  a  "trafel«r,"  whlcb  passed 
over  the  entire  atmctare,  the  sevens  would 
be  ^ther  lowered  to  the  gnnind  until  such 
time  aa  they  were  ready  to  be  r^laced  above 
the  remaining  sectlonB,  or  would  at  Mice 
be  raised  and  placed  in  position  as  parts  of 
the  form  fbr  the  next  ponring  of  concrete. 
The  plaintiff  and  the  witnesses  testifying  in 
Ua  behalf  aU  stated  that  ndther  the  bloCk 
and  tadde  when  used,  nor  ropes  from  the 
traveler  when  it  was  uaed,  nor  other  sap- 
ports  of  any  kind,  were  ever  attached  to 
these  forms  until  after  they  had  been  loos- 
ened from  the  concrete,  and  pushed  out  from 
1  to  4  indies  from  the  fftce  of  the  concrete. 
WlbHsaea  testifying  on  behalf  of  the  city 
stated  that  usually  the  blodc  and  tackle  or 
the  ropes  from  the  conveyer  or  ropes  tied 
to*  the  forms  above  were  attached  to  ttiese 
sectlona  before  they  were  loosened  from  the 
concrete.  On  the  morning  of  the  Slst  day 
of  May,  ma  the  plaintiff  and  one  McNeill 
were  ordered  by  the  foreman  to  descend  up- 
on the  lower  of  the  three  sets  of  forms  then 
In  position  some  68  feet  above  Uie  ground, 
loosen  these  lower  sections  from  the  con- 
crete* and  shove  them  out  upon  the  rods 
.a  few  Inches  pr^ratory  to  replacing  them 
above  the  two  remaining  sets.  The  nuts 
and  washers  had  been  previously  taken  oflT 
by  another  workman.  At  this  point  the  pier 
had  narrowed  in  length  until  it  was  only 
about  26  teet  long,  but  under  the  direction 
of  the  foronan  the  same  long  sections  of 
form  were  used  as  had  been  used  at  the 
commencement  of  the  work,  so  that  the  out- 
er sections  projected  beyond  the  pier  a  dis- 
tance of  8  or  9  feet,  leaving  only  the  Inner 
part  of  the  section  fbr  a  distance  of  7  or  8 
feet  against  the  concrete.  Pour  rods  were 
used  to  each  l6-foot  aertion  of  form,  and 


those  which  passed  through  the  concrete 
were  allowed  to  remain  after  the  work  was 
completed.  At  the  time  In  question,  by  rea- 
son of  the  narrowing  of  the  pier,  the  two 
Inner  rods  of  the  outer  section  of  form  and 
the  lower  one  of  the  two  outer  rods  were 
wholly  witliln  the  concrete,  while  the  upper 
of  the  two  outer  rods  was  outside  the  eon* 
Crete  and  passed  merely  through  the  forms 
on  either  aide  of  the  pier.  Prior  to  that 
time  tiSo  plvc  bad  been  long  enough  to  In- 
clude all  four  of  the  connecting  rods  with- 
in the  concrete.  Where  the  sections  of  form 
Joined  each  other,  it  was  usual  to  nail 
boards  called  "scabs"  to  prev^it  the  concrete 
from  passing  out,  and  to  make  a  more  per^ 
feet  jolnL  In  comi;diance  with  the  order  of 
the  foreman,  the  plaintiff  and  McNeill  de- 
scended upon  the  lower  and  outer  section  of 
form  and  McNeill,  sitting  upon  the  outer 
end  of  the  upper  8  by  8  timber,  sawed  the 
scab  in  two  which  Joined  this  section  with 
the  one  above  it,  while  the  plaintiff,  sitting 
at  the  other  end  of  the  section  on  the  lower 
8  by  8  beam,  was  engaged  In  prying  away 
the  scab  connecting  that  end  with  the  next 
section  of  tiie  same  seL  There  was  evi- 
dence tending  to  show  that  these  men  had 
pried  this  section  on  which  they  sat  loose 
from  the  concrete  at  the  upper  part,  and 
out  upon  the  rod  for  a  dlatence  of  about 
cme  inch.  While  the  men  were  engaged  in 
removing  these  scabs,  the  fbrm  suddoily 
settled,  bent  the  ends  of  the  rods  on  which 
it  was  banging,  slipped  off,  and  fell  to  the 
ground,  carrying  the  two  men  wltii  it;  In- 
juring the  plaintiff. 

The  netflgence  charged  vaa  that  the  de- 
fendant adopted  an  Improper  and  unneces- 
sarily dangerous  method  of  performing  the 
work;  that  the  work  was  carried  on  without 
suffident  supervision;  that  there  was  failure 
to  guard  the  men  while  at  work  by  securing 
the  forms  so  as  to  prevent  them  from  falling; 
that  the  foreman -in  diai^  of  the  work  was 
incompetent;  and  that  the  foreman,  having 
caused  one  of  the  rods  to  be  placed  outside 
the  concrete  without  the  knowledge  of  the 
Idalntiff,  failed  to  notify  him  of  that  fact 
or  to  warn  him  of  the  added  danger  of  the 
form  falling  by  reason  of  ite  being  susteined 
upon  the  ends  of  only  three  rods  Instead  of 
four  as  usuaL  Tlie  defendant  denied  an  the 
allegations  of  negligence  and  interposed  the 
affirmative  defenses  of  assumption  of  risk 
and  contributory  negligence.  At  appropriate 
times,  the  defendant  moved  for  a  nonsuit 
and  for  a  directed  verdict,  which  motions 
were  overruled.  Tbe  Jury  returned  a  verdict 
in  favor  of  the  i>lah:)tlff  for  the  sum  of 
10,750.  ^e  defendant's  motion  for  Judg- 
ment notwithstanding  the  verdict  was  over- 
ruled. Judgment  was  entered  upon  the  ver- 
dict, from  which  the  defendant  appeals. 

There  are  20  assignments  of  error,  but  all, 
save  the  dalm  of  excessive  damages,  present 
but  3  questions,  the  answers  to  which  will 
be  determinative  of  the  case:  (1)  Was  the 


Digitized  by 


S36 


181  FAOIFIO 


BEPORTEB 


(WuU. 


appellant  gaWy  of  any  negligence  cbarged? 
(2)  Did  the  respondent  assume  the  risk?  (3) 
Was  the  respondent  guilty  of  contributory 
negligence? 

[1]  1.  That  it  is  the  doty  of  the  master  to 
exercise  reasonable  care  to  furnish  the  serv- 
a'nt  a  reasonably  safe  place  of  work,  and  to 
keep  that  place  reasonably  safe,  Is  law  so 
familiar  as  to  require  no  citation  of  sustain- 
ing authority.'  In  the  prosecution  of  an  in- 
herently dangerous  enterprise  reasonable 
care  Is  care  commensurate  with  the  danger 
reasonably  to  be  antidpaCed,  In  such  a  case 
reasonable  care  "means  great  care."  1  La- 
batt,  Master  &  Servant,  S  16.  p.  30;  Sprague 
V.  New  York  &  N.  B.  R.  Co.,  68  Conn.  345,  36 
Atl.  791,  37  U  R.  A.  638;  1  Thompson  on 
Negligence,  f  25. 

[2]  "This  is  especially  true  as  applied  to 
the  plan'  or  method  of  operation  deliberately 
adopted  by  the  master  or  his  representatives. 
When  the  plan  Is  inherently  defective  and 
unnecessarily  dangerous.  Its  adoption  Is  neg- 
ligence entailing  a  liability  upon  the  master 
for  resolting  Injuries."  Jobe  t.  Spokane  Gas 
&  Fuel  Co.,  131  Pac.  236,  Just  decided;  Ball 
r.  Megrath.  43  Wash.  107»  109.  86  Pac.  382; 
Blair  T.  Spokane,  66  Wash.  899,  405. 119  Pac. 
839;  Bthwidge  T.  Gordon  Constr.  Oc,  62 
Wash.  266.  269,  260,  113  Pac  689;  Rogers  v. 
Valk,  131  Pac.  281.  Just  decided;  1  Labatt, 
Master  ft  Servant,  1 118, 

[S]  What  Is  reasonable  care  in  a  given  sit- 
natlon,  whether  as  applied  to  the  qneatfon 
of  the  defendant's  neglig^oe  or  that  of  the 
contributory  negligence  of  the  plaintiff,  is 
always  a  question  fw  tlie  Jury,  whenever, 
upon  the  evidence,  reasonable  minds  might 
reach  different  condnsions.  1  Thompson  on 
Negligence,  |  425;  Richmond  v.  Tacoma  Ry. 
&  P.  Co.,  67  Wash.  444, 122  Pac.  851. 

[4]  An  application  of  these  principles  to 
the  conflicting  evidence  presented  by  the  rec- 
ord makes  the  question  of  the  appellant's 
negligence  clearly  one  for  the  Jury.  All  of 
the  respondent's  witnesses  who  testified 
upon  the  subject  stated  that  from  the  begin- 
ning and  throughout  the  "work  the  forms 
were  loosened  from  the  concrete  and  shoved 
out  an  inch  to  four  inches  upon  the  project- 
ing rods  before  attaching  the  tackles,  or  con- 
veyer, and  without  tying  them  to  the  forms 
above  and  without  other  sui^rt  than  the 
projecting  ends  of  the  four  rods  Imbedded  in 
the  pier.  One  of  the  appellant's  witnesses 
oonflrmed  this  and  testified  that  neither  tack- 
le, conveyer,  nor  ropes  were  ever  used  with- 
out direction  from  the  foreman.  The  super- 
intending engineer  testified,  in  effect,  that 
the  men  would  have  no  right  to  use  the 
tackle  or  the  traveler  without  specific  direc- 
tion from  the  foreman.  There  was  no  evi- 
dence that  rentes  were  supplied  to  the  two 
men  on  the  day  In  question,  but  there  was 
evidence  that  tools  and  appliances  could  not 
be  secured  from,  the  supply  house  without 
A  .si)e<;lfic  arise  txoai  the  foreman.  The 


foreman  testified  that  the  tackle  was  already 
adjusted  to  the  pier  and  hanging  near  the 
men,  but  this  was  contradicted  by  nearly 
every  other  witness.  He  also  testified  that  he 
directed  the  respondent  and  McNeill  to  at- 
tach the  tadde  before  loosening  the  form, 
but  this  was  denied  by  both  of  these  men  and 
by  another  man  who  was  present  wh^  the 
order  was  given  to  loosen  the  forms.  He 
further  testified  that  the  forms  were  never 
loosened  or  shoved  out  upon  the  rods,  or  even 
the  nuts  and  washers  removed  without  first 
attaching  tackle,  or  conveyer,  or  tying  to  the 
upper  form  with  ropes,  but  he  vras  oontia- 
dieted  in  all  this  by  four  or  five  wtdoessa. 
It  must  be  conceded  that,  if  the  plan  adopted 
was  to  loosen  the  forms  and  shove  tb^  out 
without  other  support  than  the  ends  ot  the 
rods,  that  plan  was  unnecessarily  danserous. 
It  must  also  be  conceded  that  when  bat 
three  of  the  fonr  rods  were  imbedded  in  the 
concrete  that  unnecessary  dangnr  was  tax- 
thw,  and  greatly,  unnecessarily  augmented. 
As  one  expert  witness  testtfled,  tiie  sustaining 
force  would  not  only  be  greatly  dlmlnlslied, 
but  would  be  unequally  distributed,  so  that 
a  slight  movement  of  the  top  of  die  beavy 
form  from  the  face  of  tiie  pier  mmld  tip 
the  form,  beat  the  rods,  and  cause  it  to  fan. 
It  is  obvious  that,  being  sustained  hf  only 
one  rod  at  the  top  and  two  at  the  bottom, 
any  loosening  of  tlw  form  from  the  oonicrete 
would  tend  to  cause  It  to  tip  out  at  tbe  tap. 
Moreover,  it  was  .obviously  false  ecoiuHny 
to  use  these  long  sections  which  projected 
more  than  half  their  length  bey<uid  tbe  pIct. 
This  injected  another  element  (tf  unnecessary 
danger.  If  Uie  respondent's  witnesses  are 
believed,  the  appellant's  negligence  in  expos- 
ing the  respondent  to  unnecessary  danger 
was  amply  established.  Their  credibility 
was  for  the  Jury. 

[S]  2.  Did  the  respondent  assume  tbe  risk? 
That  the  servant  ordinarily  assumes  as  a 
matter  of  law  the  risk  of  those  dangers 
whld)  are  open  and  obvious  and  necessarily 
Incident  to  the  work  is  also  so  well  estab- 
lished as  to  require  no  citation  of  anthoricy. 
Whether  he  assumes  the  risk  of  extraordina- 
ry dangers  resulting  from  an  unnecessarily 
dangerous  plan  of  operation  adopted  by  the 
master  Is  dependent  upon  the  openness,  ob- 
viousness, and  Imminence  of  the  danger,  and 
upon  his  appreciation  or  lack  of  appreciation 
of  it  The  question  becomes  one  of  fact  for 
the  determination  of  the  Jury  whenever  the 
minds  of  reasonable  men  may  differ  upon  It. 
Pearson  v.  Federal  Mln.  &  Smelting  Co.,  42 
Wash.  90,  84  Pac.  632;  Etheridge  v.  Gordon 
CoDstr.  Co.,  62  Wash.  256,  113  Paa  639;  En- 
gelking  V.  Spokane.  59  Wash.  446,  13J>  Pac 
25,  20  L.  R.  A.  (N.  S.)  481;  Jobe  v.  Spokane 
Gas  &  Fuel  Co.,  131  Pac  235,  Just  decided. 

[6]  This  Is  the  almost  universal  mle  where 
the  servant  is  proceeding  upon  a  direct  order 
from  the  master  or  the  master's  r^resenta- 
tive.  In  such  cases  the  serrant  only  assumes 
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the  risk  when  the  danger  la  open,  obvious, 
and  apparent  alike  to  man  and  master,  equal- 
ly appreciated  by  both,  and  Is  so  Imminent 
and  certain  of  disastrous  consequences  as  to 
make  It  Incumbent  upon  the  servant  as  an 
ordinarily  prudent  man  to  either  quit  work 
or  be  held  to  assume  the  risk.  "The  rule  of 
the  prudent  man"  becomes  the  determinative 
principle.  Lledke  v.  Moran  Bros.  Co.,  43 
Wash.  428,  86  Pac.  646,  117  Am.  St  Rep. 
1058;  De  Mase  v.  O.  K.  &  NaT.  Co.,  40  Wash. 
108,  82  Pac.  170;  Goldthorpe  v.  Clark-Xlcker- 
son  Lbr.  Co.,  31  Wash.  467,  71  Pac.  1091; 
Dean  v.  O.  B.  &  Nav.  Co.,  38  Wash.  565,  80 
Pac.  842;  Dumas  v.  Walvllle  Lumber  Co., 
64  Wash.  381,  116  Pac.  1091 ;  Nelson  v.  Bal- 
lard Lumber  Co.,  60  Wash.  690,  111  Pac.  882; 
Rowland  t.  Standard  Milling  &  Logging  Co., 
50  Wash.  34,  06  Pac  6S6 ;  Anustasakas  v.  In- 
ternational Contract  Co.,  57  Wash.  453,  107 
Pac.  342;  Bailey  v.  Mukilteo  Lumber  Co.,  44 
Wash.  681,  87  Pac.  819;  McGovem  v.  Central 
Vermont  R.  Co.,  123  N.  T.  280,  25  N.  B.  373; 
Chesson  v.  Roper  Lumber  Co.,  118  N.  C.  59, 
23  S.  K.  925;  Bunker  Hill,  etc.,  Co.  v.  Jones, 
130  Fed.  813,  65  C.  C.  A.  863. 

[7]  In  view  of  these  principles.  It  seems 
plain  that  the  question  of  assumption  of  risk 
was  one  tor  the  Jury.  The  respondent,  If 
bis  testimony  and  that  of  his  witnesses  is 
to  be  believed,  had  seen  this  work  performed 
as  he  attempted  to  perform  it  on  the  day  in 
question  for  some  time  without  disastrous 
consequences.  He  was  a  man,  so  far  as  the 
record  shows,  of  no  particular  knowledge  as 
to  the  tensile  strength  of  the  rods  upon 
which  the  forms  fating  when  loosened  and 
shoved  out  from  the  face  of  the  pier.  He 
was  ordered  to  do  the  work,  and  proceeded 
b>  do  it  in  the  manner  which  he  and  his  wit- 
nesses claim  was  usual.  Moreover,  the  evi- 
dence shows  without  contradiction  that  he 
did  not  know  that  only  three  of  the  rods 
passing  through  the  forms  in  question  were 
imbedded  in  the  concrete.  There  vr&e  no 
evidence  that  his  prior  work  either  by  rea- 
son of  its  nature  or  location  was  such  as  to 
lead  him  to  observe  that  fact  The  evidence 
shows  that  this  was  the  first  time  that  any 
of  the  forms  had  been  so  placed  as  to  leave 
any  of  the  rods  outside  of  the  concrete  when 
poured.  His  position  upon  the  form  was 
soch  that  he  could  only  see  the  projecting 
ends  of  the  rods,  and  there  Is  absolutely  no 
evidence  that  he  knew  or  was  warned  of 
the  fact  that  any  of  the  rods  were  not  im- 
bedded in  the  concrete  as  usual.  This  ele- 
meot  of  the  danger,  which  the  Jury  might 
well  have  found  was  the  efficient  &ctor  in 
the  catastrophe,  was  not  open,  obvious,  or 
apparent  to  the  respondent  thongh  well 
known  to  the  appellant's  foreman.  Whether 
with  such  knowledge  as  he  had  he  acted  as 
a  reasonably  prudent-  man  in  obeying  the 
foreman's  order  to  descend  upon  the  fbrm, 
loosen  it  from  the  concrete  and  att^pt  to 
shove  It  oat  npm  the  rods,  was  a  question  of 
tact  tm  the  Jury.  It  cannot  be  eald,  in  view 


of  the  conflicting  evidence,  that  as  a  matter 
of  law  he  assumed  the  risk  conseqnent  npon 

obedience. 

3.  Was  the  respondent  guilty  of  contribu- 
tory negligence?  We  think  that  a  fair  pre- 
ponderance of  the  evidence  shows  that  he 
was  doing  the  work  in  hand  at  the  time  of 
the  accident  in  the  manner  which  had  been 
usual  throughout  the  work  to  that  time.  The 
evidence,  as  we  have  seen,  was  conflicting 
as  to  whether  or  not  any  direction  was  given 
by  the  foreman  to  attach  the  block  and  tackle 
to  the  form,  or  to  tie  it  with  ropes  to  the 
form  above.  Whether  the  respondent  was 
guilty  of  contributory  negligence  In  obeying 
the  order  is  determinable  upon  the  same 
principles  as  those  determining  the  question 
of  assumption  of  risk,  if  In  so  doing  he  act- 
ed as  an  ordinarily  prudent  man  would  have 
acted  under  the  same  conditions,  he  was  not 
guilly  of  contributory  negligence.  Knudsen 
V.  Moe  Bros.,  66  Wash.  118,  119  Pac.  27; 
Rogers  v.  Valk,  131  Pac.  231,  Just  decided; 
Cook  V.  Chehalls  River  Lumber  Co.,  48  Wash. 
619,  94  Pac.  188.  The  question  was  one  for 
the  Jury. 

Several  assignments  of  error  are  baaed  up- 
on certain  Instructions  given  by  the  court 
and  the  refusal  to  give  certain  Instructions 
requested  by  the  appellant  We  have  care- 
fully examined  the  Instructions  given,  and 
find  that  they  fnlly  and  clearly  state  the  law 
as  applied  to  the  evidence.  What  we  have 
satd  touching  the  evidence  disposes  of  every 
question  raised  npon  the  instructions. 

[I]  4.  Finally,  It  Is  contended  that  the 
verdict  was  excessive.  The  respondent  suf- 
fered a  compound  comminuted  fracture  of 
the  left  ankle.  The  fibula  was  broken  into 
fragments,  and  several  pieces  of  bone,  In- 
cluding a  part  of  the  bone  forming  the  ankle 
Joint,  were  removed.  The  muscles  of  the 
calf  of  the  right  leg  were  torn  away,  and 
the  right  ankle  was  severely  sprained.  There 
was  considerable  sloughing  of  the  muscles  of 
the  right  leg  which  became  gangrenous. 
Large  portions  of  these  musdes  were  remov- 
ed, leaving  a  cavity  sufficient  to  contain  a 
man's  hand.  The  large  muscles  of  the  leg 
are  [>ennanently  impaired,  and  there  Is 
nothing  known  to  medical  science  which  will 
change  the  respondent's  present  condition. 
There  was  a  fracture  of  the  eighth  rib  on 
the  right  side,  causing  an  adhesion  of  the 
serous  membrane  of  the  lung  cavity  to  the 
outer  surface  of  the  lung,  which  greatly  in- 
terferes with  respondent's  respiration,  and 
makes  him  liable  to  frequent  recurrences  of 
a  pleuritic  condition,  which  is  very  painful: 
There  were  numerous  other  cuts,  bruises, 
and  sprains.  Both  of  the  physicians  who 
testified  as  to  respondent's  condltioD  stated 
unquallfledly  that  his  injuries  are  of  a  per- 
manent nature.  He  was  31  years  old  at  the 
time  of  the  Injury,  and  had  a  life  expects 
ancy  of  over  34  years.  He  has  incurred  a 
ISOO  doctor's  bUL  While  the  verdict  seems 
large,  atlll  In  view  of  the  evidence  we  cannot 


Digitized  by 


838 


m  PACIFIC 


REPORTER 


say  that  It  1b  ao  large  as  to  indicate  passion, 
prejudice,  or  other  Improper  motive  on  the 
part  of  the  Jury  in  assessing  It.  We  find  no 
ground  for  reversal. 
The  judgment  is  affirmed. 

MOUNT,  FCLIiBRTON,  MAIN,  and  MOR- 
RIS»  JJ.,  concur. 


(7S  Wash.  2S1) 

BILBRS  MUSIC  HOUSB  v.  HOPKINS  eC  al. 

(Supreme  Court  of  WashiugtoiL    April  28, 
1»13.) 

1.  PBIKCIFAL  AMD  SUBETr  (j  129*)  —  NoTICB 

OF  Dbfault— Waives  Br  Subeit. 

A  BUrety  on  a  building  contract,  who,  upon 
reeeivinp  formal  notice  of  default  by  the  prio'- 
cipal,  did  not  object  thereto  because  not  given 
within  30  days,  aa  required  in  the'  bond,  and 
notitied  the  owner  to  complete  the  work  at  its 
exi>ense,  thereby  waived  the  provision  requiring 
notice  of  default  within  30  days.' 

IBM.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  SS  886-372;  Dec.  I>ig.  { 
129.  •] 

2.  Pbincipal  awd  Subett  (I  149*) — Provi- 
sions or  Contract— Waiveb. 

Where  the  surety  on  a  building  contract 
bad  the  suit  upon  its  bond  delayed  at  its  re- 
quest, it  cannot  afterwards  complain  that  the 
suit  was  not  brought  within  six  montlis  after 
the  work  was  completed,  as  required  by  the 
contract,  having  waived  that  provision. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety.  Cent.  Dig.  |  414;  Dec.  Dig.  | 
149.  •] 

8.  Fbihcipal  and  Bubbtt  (I  1^*>  —  DiB- 
OUABQE  OF  Susmr— Estoppel  bt  Ookduct. 
A  surety  on  a  building  contract  cannot 
complain  that  a  certain  sum  was  paid  to  the 
contractors  by  the  prindpai  after  the  con  trac- 
tors bad  defaulted,  where  It  was  paid  to  the  ra- 
ceiver  of  the  contractors  by  Erection  of  the 
surety. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  g|  866-372 ;  Dec.  Dig.  | 
128.  •] 

4.  INTEBBSI  (I  47*)— COHHEirCBllBHT  OF  AO- 
TION. 

Tnterest  was  properly  allowed  on  the 
amount  found  due  plaintiff  from  the  time  the  ac- 
tion was  filed,  In  an  action  on  a  bond  for  the 
construction  of  a  building  to  he  constructed  for 
plaintiff. 

[Ed.  Note.— For  other  casea,  see  Interest, 
Cent  Dig.  U  106-112;  Dec.  Dig.  |  47.*] 

Department  1.  'Appeal  from  Superior 
Coart,  Spokane  Goanty;  Thos.  B.  Grady, 
Jodg& 

Action  by  the  Bllers  Music  House  against 
B.  F.  Hopkins  and  others.  From  a  judgment 
for  plaiutlfC,  defendant  Paciflc  Surety  Com- 
pany appeals.  Affirmed. 

Cannon,  Ferris  &  Swan,  of  Spokane,  for 
appellant  Belden  ft  Loaey,  of  Spokane,  for 
raqjtondent 

MOUNT.  J.  On  Jane  27,  1910,  the  plain- 
tiff and  the  defendants  Hopkins  ft  Felght 
entered  into  a  contract  by  the  terms  of  which 
the  said  defendants  agreed  to  make  certain 
ezcarations  and  remove  an  old  building  for 
the  purpose  of  erectli^  a  new  bOlldlng  upon 


a  certain  lot  In  Spokane,  accordtug  to  the 
plans  and  speclficatfous  agreed  to,  for  the 
price  of  $5,675.  The  work  was  to  be  com- 
pleted on  the  18th  day  of  August.  1910.  To 
secure  the  faithful  performance  of  this  con- 
tract the  contractors  executed  a  bond,  with 
the  Paciflc  Surety  Company  as  surety.  Id  the 
sum  of  $10,000.  The  cotatractors  defaulted 
in  their  work.'  Subsequently  the  Surety 
Company  was  notified  thereof  and  instructed 
the  plaintiff  to  complete  the  work  at  the  ex- 
pense of  the  Surety  Company.  The  surety 
bond  provided  "that  the  surety  shall  be  im- 
mediately notified  of  any  breach  of  said  con- 
tract by  said  principal."  It  also  provided 
that  any  suits  brought  against  the  surety 
to  recover  on  said  bond  must  be  instituted 
within  six  months  after  the  first  breach, 
"and  in  no  event  shall  any  action  be  brou^t 
against  the  surety  hereunder  after  tlie  expi- 
ration of  six  months  after  the  completlou 
of  the  work  under  said  contract"  This  ac- 
tion was  brought  to  recover  on  the  twnd  by 
reason  of  the  breach  of  the  contract.  There 
was  no  appearance  In  the  case  on  tlie  part 
of  Hopkins  &  Feight,  contractors.  The  case 
proceeded  to  trial  against  the  defendant 
Paciflc  Surety  Company  alone.  The  case 
was  tried  to  the  court  without  a  jury.  Find- 
ings of  fact  were  made  in  favor  of  the  plain- 
tiff, and  judgment  was  rendered  against  the 
defendant  Paciflc  Surety  Company  In  the 
sum  of  $1,440.25,  with  interest  from  August 
11,  1911,  the  date  when  the  complaint  was 
flled.  The  defendant  Pacific  Surety  Compa- 
ny has  appealed  from  that  Judgment. 

It  is  apparently  conceded  that  the  agent  of 
the  Surety  Company  was  notified  on  Septem- 
ber 22,  1910,  that  the  contractors  had  not 
completed  the  work.  And  on  Octolwr  S,  1910. 
a  formal  notice  was  served  upon  the  local 
agent  of  the  Surety  Company  advlsiiu;  the 
company  that  the  contractors  had  defoulted. 
and  requiring  the  Surety  Company  to  finish 
the  work  according  to  the  contract.  The 
Surety  Company  replied  to  this  notice  as  fol- 
lows: "We  instruct  you  to  complete  at  our 
expense.  Padfic  Surety  Company,  by  H.  W. 
Newton,  Attorney  In  Fact"  Newton  was  the 
general  agent  and  attorney  In  fact  represent- 
ing the  Surety  Company  In  this  state,  and 
executed  the  bond  In  controversy  as  such 
agent  The  suit  was  not  brought  upon  the 
liond  until  August,  1911. 

The  court  found :  "That  the  defendant  Pa- 
cific Surety  Company  waived  the  terms  and 
conditions  of  said  bond  with  reference  to 
the  retention  of  the  16  per  cent  of  the  con- 
tract price;  provided  for  in  said  bond,  and 
also  with  reference  to  the  giving  notice  In 
case  of  default,  and,  further,  by  its  doly 
authorised,  legal,  and  constituted  agent, 
waived  all  the  other  terms  and  conditions  ot 
said  bond  relative  to  notice,  retention  of 
money,  and  time  within  whidi  suit  might  be 
brought  under  said  bond;  that  said  waiver 
was  communicated  to  the  plaintiff,  and  the 
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plaintiff  acted  thereou;  that  the  defendant 
Pacific  Surety  Oompany  acted  thereon ;  that 
the  ftsent  ct  the  defendant  Pacific  Surety 
Company,  H.  W.  Newtat,  was  at  all  times  ao- 
thorlaed  to  waive  the  differmt  provtalona  ot 
aaid  contract,  and  did  waive  the  sam^  and 
the  said  waiver  by  tiie  said  H.  W.  Newton, 
as  agent  for  said  Padflc  Surety  Company, 
was  ratified,  approved,  and  acquiesced  In  by 
the  defendant  Padflc  Surety  Company." 

It  is  argned  by  the  appellant  that  there  Is 
no  evUence  to  Justify  this  finding  of  the 
court,  and  tliat  under  the  case  of  Ilse  v. 
Mtaa.  Indemnity  Co..  0&  Wash.  4S4,  125 
Pac  780,  tlw  court  should  have  dismissed  tba 
action  because  notice  ot  default  was  not  giv- 
en within  SO  days,  and  also  because  the  ac- 
tion was  not  brongbt  within  6  months  after 
the  completion  of  the  work. 

While  It  is  conceded  that  formal  notice  of 
de&nlt  of  the  contractors  was  not  given 
within  30  days,  as  provided  for  hi  the  bond, 
the  evidence  Is  clear  to  the  effect  tiiat  when 
formal  notice  was  given  to  the  Surety  Oom- 
pany the  company  made  no  objection  on  that 
account,  but  its  general  agent  and  the  agent 
who  issued  the  contract  of  Indemnity  notified 
the  plaintiff  to  proceed  to  complete  the  work 
at  the  expense  of  the  Surety  Company. 

[I]  It  is  plain,  we  think,  that  this  amount- 
ed to  a  waiver  of  that  clause  of  the  eon- 
tract  In  Parsons  v.  Pacific  Soi*ty  Co.,  69 
Wash.  595,  125  Pac.  954,  and  also  in  Mon- 
ro V.  National  Surety  Co.,  47  Wash.  488,  92 
Pac.  280,  we  held  that  faUnre  to  give  this 
notice  in  this  class  of  cases  Is  only  a  de- 
fense. In  so  far  as  the  surety  has  been  dam- 
aged and  prejudiced  by  such  failure.  There 
Is  no  claim  here  that  there  was  any  preju- 
dice on  account  of  failure  to  give  the  notice. 
In  Ilse  V.  .^tna  Indemnity  Co.,  69  Wash. 
485,  125  Pac.  TSl,  where  there  was  a  provi- 
sion In  the  contract  like  the  one  dnder  con- 
sideration, requiring  suits  to  be  Instituted 
within  six  months  after  the  completion  of 
the  work  specified  in  the  contract,  where  the 
suit  was  commenced  more  than  three  years 
after  the  completion  of  the  work,  we  held 
that  the  court  properly  refused  any  relief. 
But  we  there  satd:  "The  authorities  gen- 
erally agree  that  it  Is  competent  for  the 
parties  to  an  Indemnity  bond  to  fix  a  period 
of  limitation  different  from  that  provided  by 
statute,  and  we  think  the  better  rule  Is  that 
the  limitation,  If  reasonable — and  there  is  no 
reasonable  excuse  for  delay  in  the  com- 
mencement of  the  action — Is  binding  upon 
the  parties.  *  *  *  To  determine  whether 
the  limitation  upon  the  commencement  of  the 
action  Is  reasonable,  the  bond,  the  contract, 
and  the  facts  of  the  particular  case  must  be 
considered  tt^ther." 

[2]  In  this  case,  while  the  action  was  not 
brought  within  six  months  after  the  work 
was  completed,  there  was  evidence  to  the 
effect  that  the  suit  was  delayed  at  the  re- 


quest of  counsd  tor  the  Surety  Oompany. 
The  court  heard  this  evidence  and  no  doubt 
believed  that  state  of  facts.  It  foUows,  of 
course^  that  where  thm  was  a  delay  at  the 
request  of  the  Surety  Company  ot  its  rep- 
resentatives it  cannot  be  heard  to  say  that 
the  action  was  not  brought  within  time.  In 
other  words,  the  court  properly  found,  upon 
Boffldent  evidence, '  that  thefB  was  a  waiv- 
er of  both  these  provlsious  of  the  cratract 
ijiy  the  Surety  Company. 

[1]  Appellant  argues  that  the  court  erro> 
neonsly  allowed  $700,  whicih  was  paid  to  the 
contractors  atter  they  bad  defaulted.  The 
evidence  shows  that  the  contractors  were  In- 
solvent, and  that  a  receiver  had  been  ajh 
pointed.  This  $700  was  paid  to  the  receiv- 
er by  direction  of  Mr.  Newton,  agoit  for  the 
I^ciflc  Surety  Company;  the  Surety  Com- 
pany cannot  now  comi^ln  that  it  was 
wrongfully  paid. 

[4]  An)«llant  also  argues  ttiat  the  court 
erred  In  allowing  interest  on  the  amount 
found  due  to  the  plaintiff  from  the  time  the 
action  was  filed.  Interest  was  properly  al- 
lowed under  the  rule  In  Oray  v.  Reeves.  60 
Wash.  374,  129  Pac.  162. 

Finding  no  error,  the  judgment  Is  af- 
firmed. 

CROW,  C.  J.,  and  GOSS  and  PABEBR, 
JJ.,  concur. 

(TS  Wluh.  2n>. 

MATTHEWS  et  nx.  v.  CITY  OIP  ELLENS- 
BUBO  et  al, . 

(Suprune  Court  of  Wasbmsttm.   April  28, 
1913.) 

1.  MUMICIPAL  COBFORXTIONB  (S  271*)  —  lu- 
PROVBUENTB— WATEBWORKS  —  PR0CE£DINOS 

TO  Establish. 

Beta.  &  BaL  Code,  i|  8005.  8006.  author- 
ing any  city  to  construct  and  operate  water- 
works within  or  without  its  limits  to  furalsb 
water  to  Its  Inhabitants  and  others,  and  provid- 
ing fOr  the  Bubmission  to  the  voters  of  the  ques-' 
tion  of  BO  doing,  empower  a  city  to  provide  for 
the  construction  of  a  water  supply  system,  and 
of  a  water  diatrlbutioK  system,  as  complete  in- 
dependent syetems,  and  an  ordinance  providing 
for  the  acquirition  of  a  supply  system  may  pro- 
vide for  a  But»nisRion  of  the  question  to  the 
voters,  and  the  mere  {act  that  it  provides  for 
the  construction  of  an  independent  distributing 
system  by  local  assessment  on  property  specially 
benefited  does  not  alfect  the  validity  of  the 
adoption  by  the  voters  of  the  proposal  to  ac- 
quire a  supply  system. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  1  T26;  Dec.  Dig.  | 
271.*] 

2.  MUNICIPAI.  GOBPOBATIOHS  (|  279*)— IjOOAL 

luPBovnfEHn  —  Water  I^bibxbtttiito 

Ststeu. 

Under  Laws  1911,  c  98,  M  8, 19,  providing 
that  any  local  assesBment  may  be  Initiated  df 
rectly  by  the  city  council,  by  resolution  declare 
log  an  intention  to  order  the  Improvement, 
without  submitting  the  question  to  the  voters, 
a  city  may  provide  by  resolution  of  Its  council 
for  the  construction  of  a  water  distributing 
system  at  the  cost  of  the  property  specially 
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benefited,  withoat  inbiiitttiiig  the  qneBtion  to 
the  voters. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Gent  Dig.  |  739;  Dec  Dig.  | 
270.*  J 

S.  HUNICIFAZ.  COBPOBATIOSa  <|  279*)— LOOAL 
lUFBOVEBIBNTS— WaTKE  DIBTKIBUTING  STS- 

A  city  may,  without  evading  the  require- 
ment of  the  statute  to  submit  questions  to  the 
voters,  provide  for  tiie  construction  of  a  water 
distributing  system  at  the  cost  of  property  spe- 
cially benefited,  as  a  system  independent  of  a 
water  supply  system,  the  question  of  the  ac- 
quisition of  wMch  was  submitted  to  the  voters. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatitms,  Cent.  Dig.  |  739;  Dec.  Dig.  | 
279.^ 

4.  MnitlCXPAL  COBPOaATIONS  (I  321*)— LOOAX. 

Ihpbovbkentb— SpeciaX'  Benefits. 

Under  Laws  1911,  c.  98,  S  10,  authorizing 
any  city  council  to  initiate  local  improvements 
and  determine  the  property  specially  benefited 
thereby,  the  question  whether  a  water  distrib- 
uting system  constitutes  a  general  benefit  onif, 
and  is  of  no  special  benefit,  can  only  be  urged 
before  the  council  on  a  bearing  on  the  assess- 
ment roll  for  the  cost  of  the  work. 

[Ed.  Note.— For  other  canes,  see  Municipal 
Corporations,  Cent.  Dig.  ii  837-840;  Dec.  Dig. 
I  821.*] 

5.  Municipal  CoBPOBATions  (%  331*)— Looai. 

IHPBOVEMENTS— OOMTBACTB— i^ONDa. 

Laws  1811.  c.  98,  ||  46,  48,  authoHze  the 
Issuance  of  bonds  for  local  improvements  to 
the  contractor  for  the  improvement.  A  city 
offered  its  bonds  for  local  Improvements  for 
sale,  but  received  no  bids.  Calls  were  then 
made  for  bids  for  ^e  performance  of  the  work 
without  specifying  that  the  work  would  be 
paid  for  in  bonds,  but  specifying  that  bids  for 
flhe  work  must  be  nuule  on  the  form  prepared 
by  the  dtr  engineer.  The  form  provided  that 
the  work  would  be  paid  for  in  Donds  issued 
against  the  revenue  of  the  Improvements.  Bids 
were  made  on  the  forms  furnished  by  the  city 
engineer.  Held,  that  the  fact  that  the  call  for 
bids  did  not  state  that  the  work  would  be  paid 
for  in  bonds  was  at  most  a  mere  irregularity, 
not  affecting  the  validity  of  contracts  for  the 
work. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  866,  867;  Dec  Dig. 
{  331.*] 

6.  Municipal  Oobfoiationb  (S  339*)- Local 

lUPBOTEHEHTS  — BSSBBVATION  OF  PABT  OF 

Cost. 

A  city  contracting  for  the  construction  of 
a  local  improvement  may  stipulate  for  a  reser- 
vation ol  15  per  cent,  of  the  estimate  until  30 
days  after  compledon  of  the  work,  thouKb  an 
ordinsnce  provides  for  a  reservation  of  25  per 
cent,  of  the  esUmate,  since  the  power  which 
provided  for  the  reserve  fund  could  wsive  it 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  SOS,  870-873;  Dec 
Dig.  S  339.*] 

Department  1.  Appeal  from  Superior 
Court,  Kittitas  Gonn^;  Balph  Eauffmaii. 

Judge. 

Action  by  J.  D.  Matthews  and  wife  against 
the  City  of  BUensburg  and  another.  From  a 
Judgment  of  dismissal,  plaintiffs  appeal.  Af- 
firmed. 

Carroll  B.  Graves,  of  Seattle,  for  appel- 
lants. Balllnger.  Battle,  Hulbert  &  Shorts, 
of  Seattle,  and  Jay  A.  Whitfield  and  E.  E. 
Wager,  both  of  Ellensburg,  for  respondents. 


MOUNT,  J.  This  action  was  bronghl  by 
the  plalntifh  as  taxpayers  to  prerent  the  de- 
livery of  certain  bonds  to  the  def«idaat  In- 
ternational Contzaet  Companr  tbe  city 
of  EUensbnrg,  and  also  to  enjoin  tbe  Inter- 
national Contract  Company  from  proceeding 
under  a  contract  for  tbe  constractloii  of  cer- 
tain waterworks  for  the  city.  Upcm  Issues 
Joined  the  case  was  tried  to  the  court  with- 
out a  Jury  and  resulted  in  a  dismissal.  Plain- 
tiffs have  appealed  from  that  Jndcment. 

The  facts  are  not  disputed  and  are,  la 
substance,  as  follows: 

The  dly  of  Ellensburg  Is  a  city  of  tbe 
third  clasK  The  city  and  its  inhabitants  are 
supplied  with  water  for  fire,  domestic,  and 
other  purposes  by  a  waterworks  system  oi»- 
erated  by  a  private  corporation  under  a 
franchise  from  the  city.  On  August  7,  1911, 
the  city  passed  ordinance  No.  549,  which 
specified  and  adopted  a  system  and  plan  for 
tbe  construction  of  a  water  supply  by  the 
dty.  It  declared  the  estimated  cost  of  tbe 
plan  and  provided  that  the  system  to  lie 
constructed  should  be  paid  for  by  bonds  pay- 
able, principal  aud  Interest,  from  tbe  rere- 
nues  of  the  system.  The  ordinance  also  pro- 
vided for  a  submission  of  the  system  and 
plan,  together  with  the  method  of  payment, 
for  ratification  or  rejection  to  the  qualified 
voters  of  the  city  at  a  special  election  to  be 
held  on  September  5,  1911.  The  plan  pro- 
vided that  a  well  or  wells  should  be  put 
down  on  certain  property  described  in  the 
ordinance,  a  pumping  station  aud  certain 
pumps  and  other  machinery,  and  a  reservoir 
to  be  constructed  on  lands  described,  a  pole 
line  to  transmit  electric  power  to  operate 
said  pumping  plant  from  the  municipal  plant, 
and  a  main  pipe  line  from  the  pumping  sta- 
tion to  said  reservoir  and,  to  the  dty.  Tbe 
ordinance  estimated  the  cost  of  tbe  plant  at 
$100,000,  the  money  to  be  derived  by  tbe 
sale  of  special  bonds  Issued  against  the  earn- 
ings of  the  plant.  Tbe  ordinance  also  con- 
tained the  foHovrlng:  "It  Is  proposed  that 
said  above-descnibed  waterworks  plant  be 
connected  with  distributing  system  located 
within  the  limits  of  said  dty,  which  shall  be 
constructed  by  said  dty  by  local  assessment 
upon  tbe  property  specially  benefited  thereby, 
or  by  such  other  method  as  tbe  dtr  may 
adopt." 

On  August  11, 1911,  the  dty  council  passed 
a  resolution  declaring  the  intention  of  said 
dty  to  construct  a  water  distributing  system 
within  tbe  limits  of  the  city,  the  cost  and 
expense  of  which  was  to  be  borne  by  the 
property  specially  benefited.  Thereafter,  oa 
September  5,  1911,  the  waterworks  plan  as 
proposed  by  ordinance  No.  549  was  submitted 
to  the  voters,  aud  the  same  was  approved 
by  the  necessary  vote.  Thereafter,  on  Oc- 
tober 16,  1911,  the  dty  passed  an  ordinance. 
No.  558,  which  provided  for  the  constmction 
of  the  water  dtstribnting  system  in  accord 
ance  with  the  resolution  of  August  11,  1911, 


•For  otber  casts  bm  bum  topic  and  B«cttoa  NUU  BBR  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Scries  *  Rep'r  IndMM 


Digitized  by 


Google 


WaahJ 


MATTHEWS  v.  CITT  OP  ELIiENSBUEO 


841 


and  provided  for  the  payment  therefor  by 
bonds  at  the  cost  and  expense  of  the  proper- 
ty specially  benefited  thereby  by  special  as- 
sessment against  the  proi^erty  within  the  dis- 
trict to  the  amount  of  $50,000,  the  eattmated 
cost  thereof.  After  the  approval  of  ordi- 
nance No.  549,  which  provided  for  the  water- 
works plant  and  system  without  the  dty,  but 
did  not  include  the  distributing  system,  the 
city  council  Instructed  the  clerk  to  advertise 
for  the  sale  of  both  the  special  water  bonds 
and  local  improvement  district  bonds.  The 
clerk  on  October  23.  1911,  published  notices 
calling  for  bids  for  the  purchase  of  the  water 
bonds  and  the  local  Improvement  bonds  sep- 
arately. No  bids  were  received  for  either  of 
these  issues.  Thereafter,  on  November  29, 
1011,  the  dty  clerk,  under  the  direction  of 
the  clt7  council,  again  published  notice  otter- 
ing for  sale  the  special  bonds  under  ordi- 
nance No.  640,  and  calling  for  bids  for  such 
bonds;  and  at  the  same  time  the  clerk  also 
published  notice  ottering  for  sale  the  local 
Improvement  bonds  -to  be  issued  under  ordi- 
nance No.  56S,  and  also  calling  for  bids  for 
tlie  performance  of  the  work  in  constructing 
a  reservoir,  pumping  plant,  wells,  etc,  as 
provided  for  in  ordinance  No.  549  and  for 
the  water  distributing  system  under  ordi- 
nance No.  658.  This  notice  did  not  specify 
that  the  work  of  construction  of  the  water- 
works plant  and  the  distributing  system  would 
be  paid  for  In  bonds,  but  It  did  specify  that 
all  bids  for  work  must  be  made  on  a  form 
prepared  by  the  dty  engineer.  This  form 
provided  that  the  work  on  the  distributing 
system  within  the  city  would  be  paid  for  in 
bonds  Issued  to  the  contractor  upon  the  spe- 
cial assessment  fund  and  that  the  work  on 
the  water  supply  plant  outside  the  dty  would 
be  paid  for  in  bonds  Issued  against  the  reve- 
nues of  the  system.  Thereafter,  bids  were 
received  upon  forms  furnished  by  the  dty 
engineer,  and  each  bidder  agreed  to  take  said 
bonds  at  par  in  payment  for  the  work.  Bids 
were  made  tor  eadi  piece  of  woiic  separately, 
to  be  paid  for  In  txmds  as  stated.  The  bid 
of  the  defendant  International  Contract  Com- 
pany was  the  lowest  bid  for  the  construction 
of  the  pumping  plant  outside  the  dty,  and 
also  the  lowest  bid  for  the  construction  of 
the  dlBtribntiiig  plant  Inside  the  dty,  and 
well,  within  the  estimates.  The  contract  was 
awarded  to  the  International  Contract  Com- 
pany, and  said  company,  upon  the  execution 
of  the  contract,  began  work.  Whereupon  the 
plaintiffs  bronght  this  action  to  prevent  the 
delivery  of  the  bonds,  uid  to  enjoin  the  city 
and  the  other  defendants  from  ^oceedlng 
with  the  construction  work  under  fb»  con- 
tract 

The  appellanta  argue  that  the  court  erred 
In  dismisdng  the  action  for  several  reasons 
wbiciL  we  shall  notice  In  their  order. 

[1]  I.  It  is  contended  that,  because  the 
proposed  work  was  not  an  addition  to  or 
betterment  of  existing  waterworks  and  did 
not  gpedty  a  i^an  for  a  completed  lyst^ 


and  declare  the  estimated  cost  and  sulmiit 
such  plan  for  the  ratification  of  the  quali- 
fied voters,  the  dty  was  without  authority 
to  proceed  with  the  work.  In  short,  as  we 
understand  appellants'  position.  It  Is  that  the 
dty  was  authorized  only  to  adopt  a  complete 
system  for  obtaining  and  delivering  water 
to  the  consumers. 

It  will  be  noticed  tliat  the  dty  attempted 
to  and  did  by  ordinance  No.  549  adc^t  a  plan 
with  all  the  necessary  requlrem^ts  tor  ob- 
taining a  water  supply.  That  ordinance  did 
not  provide  for  a  distributing  system  within 
the  dty.  Counsel  for  appellants  maintain 
that  the  supply  and  dlstributiug  systems  con- 
stitute the  whole  of  the  waterworks  and  t^t 
the  dty  could  not  adopt  one  without  the 
other.  We  are  of  the  opinion  that  this  re- 
sult does  not  neceesarily  follow.  The  statute 
(section  8005,  Rem.  &  BaL  Code)  provides: 
"Any  incorporated  dty  or  town  within  the 
state  be,  and  is  hereby,  aotborized  to  conr 
struct,  condemn  and  purduwe,  purchase,  ac- 
quire, add  to,  maintain,  conduct  and  operate 
waterworks,  within  or  without  its  Umits,  for 
the  purpose  of  furnishing  such  dty  or  town 
and  the  inhabitants  thenieot,  and  any  other 
persons,  with  an  ample  supply  of  water  for 
all  uses  and  purposes,  public  and  private. 
♦  *  •  "  The  next  section  provides:  "When- 
ever the  dty  council  *  *  *  of  any  such 
dty  or  town  shall  deem  it  advisable  that  the 
city  or  town  *  •  *  gjiall  purchase,  ac- 
quire or  construct  any  public  utility  mention- 
ed in  section  8005,  *  *  *  the  commou 
council  ♦  •  •  shall  provide  therefor  by 
ordinance,  which  shall  spedfy  and  adopt  the 
system  or  plan  proposed,  and  declare  the 
estimated  cost  thereof  as  near  as  may  be, 
and  the  same  shall  be  submitted  *  *  *  to 
the  qualified  votera." 

By  the  first  section  above  quoted  it  is 
dear  that  a  dty  ts  authorised  to  construct 
and  maintain  waterworks  without  the  lim- 
its of  the  dty  for  the  purpose  of  furnishing 
such  town  and  the  inhabitants  thereof  with 
a  supply  of  water.  While  it  is  no  doubt 
necessary  that  the  water  supply  shall  be 
distributed  to  users  in  dlfferrat  parts  of  the 
city,  it  does  not  necessarily  follow  that  the 
dty  in  adopting  a  plan  and  system  for  such 
supply  must  at  the  same  time  construct  a 
distributing  system.  It  may  do  so  as  a  mat- 
ter of  course,  and  of  necessity  some  dis- 
tributing system  must  at  some  time  be  fur- 
nished; but,  before  the  distributing  system 
Is  furnished.  It  Is.  proper  that  the  supply 
shall  be  provided'  for,  and  the  dty  In  this 
case  by  the  ordinance  aud  the  plans  for  tha 
supply  system  did  not  undertake  to  adopt 
or  provide  for  a  distributing  system.  It  is 
true  the  ordinance  which  adopted  the  sup- 
ply system  also  stated  that  It  was  further 
proposed  that  a  supply  plant  would  be  con- 
nected with  a  distributing  system  located 
within  the  limits  of  the  dty  which  is  to  be 
constructed  by  said  dty  by  local  assessment 
upon  the  property  specially  benefited  thereby. 
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Rut  that  clause  In  the  ordinance  was  for 
Qie  Inforiiiatlon  of  the  voters  and  was  not 
neccMary  to  the  validity  of  the  supply  sys- 
tem which  was  provided  for.  The  supply 
system  was  to  be  a  completed  system  within 
Itself  for  that  purpose,  and  the  distributing 
system  was  to  be  provided  for  In  another 
method  entirely  consistent  with  the  powers 
and  duties  of  the  dty.  It  is  true  that  we 
said  in  State  ei  rel.  Craig  r.  Town  of  New- 
port, 70  Wash.  — ,126  Pac.  637:  "We  find 
no  warrant  for  holding  that  a"  council  may, 
by  mere  resolution,  do  piecemeal  what  it 
may  not  do  as  an  entirety.  If  it  could  adopt 
and  parchase  or-  lease  a  source  of  supply 
wlUiout  plan  or  submission,  It  could,  with 
equal  show  of  reason,  carry  out  as  separate 
acts  in  the  same  way  each  detail  of  a'  n6w 
water  system,  and  the  statute  would  be  nu- 
gatory."' But  that  was  said  In  reference  to 
a  case  where  we  held  that  the  city  could 
not  adopt  a  plan  by  mere  resolution,  or  pur- 
chase a  source  of  supply  without  submission 
to  a  vote  of  the  people  of  the  dty.'  It  does 
ztot  apply  to  a  case  where  the  city  may  do 
a  work  as  an  entirety,  or  to  a  case  where 
the  plan  has  been  adopted  by  a  vote  of  the 
people.  We  are  of  the  opinion  that  the  dty 
was  justified  under  the  statutes  and  ordi- 
nance above  quoted  in  adopting  and  treat- 
ing the  water  supply  as  a  completed  part 
of  the  system,  and  that  It  was  not  neces- 
sary in  order  to  be  valid  that  the  whole  sys- 
tem for  obtaining  Hie  supply  and  distribu- 
tion of  the  water  should  be  made  at  the 
bame  time.  To  hold  otherwise  would  be  to 
say  tbat  a  part  of  a  distributing  system 
could  not  be  constructed  without  the  whole 
thereof,  when  it  Is  common  knowledge  that 
large  areas  of  any  dty  do  not  require  a  dis- 
tributing system  for  water,  because  such 
areas  are  unoccupied.  We  think  it  was  the 
intention  of  the  Legislature  to  authorize 
<dtle8  to  construct  their  water  plants  In  a 
businesslike  way  as  the  same  may  be  found 
necessary  by  the  dty,  and  that  a  part  of 
an  entire  contemplated  system  might  be 
completed  at  one  time  and  the  other  parts 
built  as  necessities  require. 

[2]  IZ.  It  is  argued  that  the  resolution 
creating  the  local  Improvement  district 
passed  by  the  city  coundl  on  August  11, 
1911,  was  in  excess  of  the  powers  of  the 
dty  coundl,  for  the  reason  that  It  was  pass- 
ed before  the  special  election  of  September 
5,  1911.  We  think  there  la  no  merit  in 
this' contention,  because  the  distributing  sys- 
tem was  adopted  by  a  resolution  of  the  city 
"coundl  and  was  Independent  of  the  plan 
■which  was  submitted  to  the  voters.  In  oth- 
■er  words,  the  vote  of  the  people  on  the  sup- 
ply plan  did  not  necessarily  control  the  Ju- 
risdiction of  the  dty  coundl  to  order  the 
local  Improvement.  The  local  Improvement 
was  for  the  purpose  of  fumislilng  water  di- 
rectly to  the  property  benefited,  iWille  the 
supply  system  was  a  general  benefit  t6  the 
whole  tits.  Tbe  statute  (Laws  of- 1911,  {  Si 


p.  443)  provides  that  any  local  Improve- 
ment may  be  initiated  directly  with  the  dty 
or  town  council  by  a  resolution  dedarlng  its 
Intention  to  order  such  improvement.  No 
submission  to  the  voters  Is  necessary,  and 
the  action  and  decision  of  the  copndl  on 
such  question  is  final- and  conclusive.  Sec- 
tion 19,  p.  451,  Id. 

[3,'^]  III.  Appellants  next  contend  that  the 
Initiation  of  th6  local  improvement  district 
was  a  part  of  the  proposed  water  system, 
nnd  was  an  evasion  of  the  requirement  to 
submit  that  portion  of  the  plan  and  its  es- 
timated cost  to  the  vote  of  the  people;  that 
the  system  constitutes  a  general  benefit  to 
the  community  at  large  and  cannot  possibly 
be  of  any  special  benefit  to  the  city  by  rea- 
son of  the  fact  that  a  private  water  system 
Is  already  in  use;  that  the  ownets  of  reel 
estate  within  the  city  receive  no  benefit  oth- 
er than  the  general  public  received. 

It  is  no  doubt  trne  that  the  distributing 
system  proposed  to  be  constructed  upon  the 
Improvement  district  plan  will  be  used  In 
connection  with  the  water  supply  systm- 
But  as  we  have  seen  above,  these  two  works 
may  be  constructed  separately  and  paid  for 
in  the  manner  provided  for  in  the  contracts. 
It  was  understood  by  all  the  voters  of  the 
city  who  had  informed  themselves  of  the 
proposed  plan  as  submitted  for  a  water  sup- 
ply that  a  distributing  system  would  there- 
after be  constructed.  Bo  that  the  voters 
knew  what  was  sought  to  be  attained,  and 
they  consented  thereto.  We  think  It  can- 
not be  said  that  there  was  any  evasion. 

On  the  other  points,  to  the  effect  that  the 
distributing  system  constitutes  a  general 
benefit  and  is  of  no  spedal  benefit:  Those 
questions  can  only  be  urged  to  the  council 
on  a  hearing  upon  the  assess  men  t  roll  &>r 
the  local  improvement.  Laws  of  1911,  p. 
444,  8  10. 

[5]  IV.  Appellants  further  argue  that  the 
ordinances  did  not  provide  for  the  issuance 
of  bonds  In  payment  of  the  work,  lind  that 
there  was  no  notice  to  contractors  that  the 
work  was  to  be  paid  for  in  bonds. 

As  We  have  seen  above,  the  bonds  were 
offered  for  sale  and  no  bids  were  received 
therefor.  Calls  were  then  made  for  bids, 
and  bidders  were  notified  that  bide  wonid 
be  made  upon  blank  forms  furnished  by  the 
engineer.  And  bids  were  made  npon  these 
forms,  which  provided  that  payment  may  be 
made  by  delivering  bonds  at  par.  The  act 
of  1911  by  which  these  improvements  were 
authorized  provides  for  the  issuance  of 
bonds,  and  that  the  same  may  be  Issued  to 
the  contractor  constructing  the  improve- 
ment Sections  46  and  48,  Laws  of  1911,  pp. 
471,  472.  It  is  immaterial  that  notice  to  the 
contractors  did  not  state  that  the  wort  up- 
on which  bids  were  asked  would  be  paid 
for  In  bonds,  as'  the  notices  pro'vided  that 
blank  forms  for  bids  furnished  by  the  en- 
gineer only  could  be  used;  these  Idank 
forms  did  provide  for  payment'ln  bonds.  At 
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most,  tbls  Was  a  mere  Irregolaiitr  wUeb 
did  not  affect  tbe  validity  of  the  contracts. 
Kneeland  T.  Fnrloiig,  20  Wis.  437;  North 
Yakima       Scndfler,  41  Wash.  15,  82  Pac 

1022. 

[I]  y.  Lestiy,  It  la  contended  by  the  ap- 
Itellants  ttwt  the  contract  which  tbe  dty 
finally  made  with  the  International  Oontract 
Company  was  not  in  conforinlty  with  ordi- 
nance No.  657  relatli^  to  local  improve- 
ments, because  that  ordinance  provides  that 
a  reserve  tend  ot  25  per  cent  of  tbe  esti- 
mate shall  be  withheld  for  a  period  of  30 
days  after  final  completion  of  the  ImproVo- 
ment,  while  tbe  contract  provides  for  a  re- 
serve fnnd  of  only  16  per  cent.  Moran  v* 
TbompBon.  20  Wash.  526,  66  Pac.  29,  is  dt- 
ed  to  sustain  this  position.  Thtft  was  a 
case  where  the  charter  required  a  certain 
amount  to  be  withheld,  and  the  dty  coun- 
cil, of  course,  was  bound  by  tbe  provisions 
of  the  charter;  while  In  this  case  the  re- 
serve fnnd  of  26  per  cent  was  provided  for 
by  ordinance.  The  power  which  provided 
for  tbe  reserve  fund  of  course  could  waive 
It  This  reserve  was  for  the  beneOt  of  the 
city,  and  the  city  was  authorised,  of  course, 
to  waive  that  provision  If  it  saw  fit  to  do 
so,  which  it  at^rently  did  in  this  case.  In 
any  event  this  provision  of  the  ordinance 
allied  only  to  tbe  improvement  district  and 
not  to  the  water  supply  contract 

We  find  no  error  In  tbe  Judgment  It  Is 
therefore  affirmed. 

CROW.  G.  J.,  and  PARKER  and  OOSE, 
JJ.,  concur.  ,  . 

<73  Wub.  177) 

HEATH  V.  SEATTLE  TAXICAB  CO. 

(Supreme  Court  of  WfiBhtnytOD.    April  28. 
1913.) 

1.  Appeal  anh  Ebbob  (i  lOtWJ*)— Instbuctioii 

— Habmusb  Ebbob. 

In  an  action  for  injuries  from  beins  struck 
by  a  taxicab,  an  instruction,  erroneous  in  that 
It  assumed  that  the  street  where  the  accident 
occnried  was  frequented  at  night  by  pedestrians, 
when  there  was  no  evidence  thereof,  was  barm- 
less,  where  it  clearly  conveyed  to  the  ordinary 
mind  merely  an  idea  that  ancb  care  ^ould  be 
exercised  In  the  managaneut  of  a  taxicab  as  the 
locality  and  time  as  proven  would  su^st  as 
oecesBary  to  avoid  accidents. 

[EA.  Note.— For  other  cflsee,  see  Appeal  and 
Error,  Cent  Dig.  «  4220;  Dec  Dig.  1 1066.*] 
a.  MtJBlCIPAL  OoBPOBATIONS  (|  70S*)— SPEED 

0«MNAHfC«^^JONBl»DCT10N— "PAVIMO." 

It  was  a  vkdatton  of  tbe  speed  ordinance, 
limiting  automobiles  to  12  miles  per  hour  on 
paved  streets,  to  drive  an  automobile  at  a  great- 
er &i>eed  over  a  planked  street ;  the  term  'pav- 
ing" including  any  substance  on  a  street  form- 
ing an  artifidal  roadway  or  wearing  surface. 

lEd.  Note. — For  other  cases,  see  Mnnicipal 
CorporatiouB,  Cent  Dig.  {{  lfM)0~1513;  Dec 
Dig.  I  703.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  a,  pp.  6240;  vol.  8,  p.  7749.] 

3.  APFUL  Am>  EBBOB  ^  100tt*>— HABXLBSS 
KbSO»— iKBIBUOnOII. 

Id  an  action  for  personal  injuries  from 
being  struck  by  an  automobile,  an  Instruction  in- 


correctly dining  the  tptti  limit  as  flxed  by 
ordinance  at  tbe  place  of  the  accident  was 
harmless,  where  pJalntiff  testified  that  the  driver 
was  running  35  or  40  miles  an  hour  and  deliber- 
ately ran  into  him  when  be  signaled  for  a  stop, 
and  the  sole  tosne  was  whether  a  car  belowng 
to  defendant  company,  and  driven  by  its  dnrer, 
struck  and  injural  plaintiff. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;  Dea  Dig.  1 1000.*] 

4.  HcHioiPAZ.  CoBPoRAnoira  a  l80*)-J^neBD 

ObMKAMCI— EKFOaCEiaST— DUTT  0»  OlFI- 

CEB, 

It  is  the  daty  of  a  policeman  charged  with 
enforcing  speed,  regulations  to  stop  and  place 
under  arrest  die  driver  of  a  taxicab  who  la  vio- 
ladng  the  speed  ordinance 

I  Ed.  Note.-For  other  caaeB,  see  Mnnidpal 
Corporations,  Cent  Dig.  ||  487,  G2S,  S24;  Dec 
Dig.  «  IH&M 

5.  TBTAT.  (S  191*)— IWBTBUOnONS— ABBCnttTIOH 

or  Pacts.   

Where,  in  an  sction  for  injuncs  from  be- 
ing struck  by  an  automobile,  the  sole  issue  was 
whether  an  automobile  belonging  to  the  defend- 
ant company  struck  plaintiff,  and  not  the  speed 
at  which  the  automobile  which  struck  him  wna 
being  driven,  an  instruction  which  assumed  that 
plaintiff  was  standing  at  a  street  Intersection, 
whereas  evidence  showed  he  was  three  or  four 
feet  therefrom,  was  not  erroneous,  though  the 
speed  ordinance  of  the  city  prescribed  a  differ- 
ent speed  lindt  at  street  intersections. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  81  420-431,  435;  Dec  Dig.  I  191.*] 

6.  TRIAL  (I  20fl»)— iHSTBocnoHB— Cuaa  OF 
Ebbob.  . 

In  an  action  for  personal  injuries  from  be- 
ing struck  by  an  automobile,  an  instructton 
that  if  defendant's  driver  was  acquitted  of  a 
fiMtge  of  driving  into  plaintiff  "he  cannot  again 
be  arrested  and  be  tried  for  that  same  offense 
vias  harmless,  though  the  quoted  words  were 
nnnwessary,  where  the  same  instraction  stated 
tliat  l*ie  driver's  acquittal  or  nonacquittal  was 
immaterial  to  the  issues  in  the  case  at  bar. 

(Ed.  Note.— For  othM  cases,  see  Tri^l,  Cent. 
Dig.  H  705-713,  715.  710,  718;   Dec  Dig.  { 

yyo.*] 

7.  Dahaoes  (i  00*)— Pkbsohal  Injubim— Bjc- 

DUCnOH  BX  PBNSIOH.  ....  . 

That  a  policeman,  injured  by  being  stmcK 
by  n  taxicab  of  the  defendant  company,  waa 
partly  reimbursed  for  his  injuries  frcmi  a  pen- 
sion fund,  kept  up  in  part  by  dues  received  from 
hbn.  conld  not  inure  tp  defendants  benefit  so 
as  to  lessen  its  pecuniary  liability  for  tbe  neg- 
ligence of  its  driver. 

fEd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  116.  116;  Dec  Dig.  i  60.*] 


8.  DAMAora  (I  131*)-Persowal  Iktobii 
EscESflivB  Recovebt.  .  ,  , 

A  recovery  of  ^.500  for  partial  dislocation 
of  the  right  shoulder,  leaving  it  lame  and  pain- 
ful at  the  time  of  trial,  and  an  injury  to  the 
right  knee  and  to  the  back  was  excessive  above 
$3,000,  where  it  was  not  lAiown  tbat  any  ot  the 
Injuries  were  permanent. 

[Ed.  Note.— For  other  cases,  see  pamuea, 
C«ot  Dig.  H  357-307,  370;  Dec.  Dig.  {  131.*] 

Department  2.  Appeal  from  Superior 
Court  King  County;  Boyd  J.  Tallman,  Judge. 

Action  by  A  E.  Heath  against  the  Seattle 
Taxicab  Company,  a  corporation.  From 
judgment  for  plalnUfF,  defendant  ai^>ealB. 
Remanded,  with  directions. 

See.  also,  09  Wash.  68,  124  Pac  217. 


•For  oUmt  oases  see  same  topic  and  secUon  MUMBBR  tn  Dse.  Die  *  Am.  Dig-  Key-No.  Sertes  *  B«9'r  Xodszee 
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-  Brlgtatman  &  Tenant,  of  Seattle,  for  ap- 
pellant Longfellow  &  Flt>patrlck,  of  Seattle, 
for  respondeot 

ELLIS,  J.  This  is  an  action  to  recover 
damages  for  personal  Injuries  claimed  to  have 
been  suffered  by  the  plaintiff  by  being  strack 
by  a  taxlcab,  belonging  to  tbe  defendant, 
through  the  negligence  of  defendant's  driver. 
The  substance  of  the  plaintiff's  testimony 
was  as  follows:  On  February  11,  1911,  the 
plaintiff  was  acting  as  a  police  ofQcer  of  the 
city  of  Seattle.  His  hours  were  from  8  p. 
m.  until  4  a.  m.,  and  his  territory  included 
'  Fremont,  a  suburb  of  Seattle.  About  3 
o'clock  In  the  morning  of  that  day  he  saw  a 
taxicab  approaching  Fremont  from  the  south 
on  Westlake  avenue  at  a  very  high  rate  of 
speed.  He  stopped  the  cab,  and  the  driver 
got  out  and  Informed  him  that  he  was  taking 
a  doctor  and  a  nurse  on  an  urgent  call  to  a 
confinement  case  in  the  northern  part  of  the 
city.  Tbe  doctor  also  got  out  and  confirmed 
the  driver's  statement  The  plaintiff,  after 
Ipforming  them  that  they  had  no  right  to 
drive  so  rapidly  anyway,  allowed  the  cab  to 
proceed,  first  taking  the  number  of  the  cab. 
The  plaintiff  then  went  to  a  restaurant  for  a 
cup  of  coffee,  and  leaving  there  at  3:28  a. 
m.  walked  one  block  east  on  Ewtng  street  to 
the  intersection  of  Ii^emont  av^ue  and 
Ewlng  street,  at  which  place  he  arrived  at 
about  3 :30  a.  m.  Upon  reaching  the  corner 
of  Fremont  avenue  and  Ewlng  street,  he  saw 
a  cab  coming  south  on  Fremont  avenue  at  a 
high  rate  of  speed.  When  the  cab  was  within 
about  76  feet  of  him,  be  stepped  iuto  the 
street  on  Fremont  avenue  and  signaled  the 
cab  to  stop,  intending  to  arrest  the  driver.  In- 
stead of  stopping  the  driver  of  the  cab  in- 
creased its  speed,  running  against  the  plain- 
tiff, causing  the  injuries  complained  of.  The 
plaintiff  was  struck  while  standing  abont  six 
feet  from  the  sidewalk  on  Fremont  avenue 
and  tliree  or  four  feet  north  of  the  intersec- 
tion of  Fremont  avenue  and  Ewing  street 
He  testified  that  when  the  cab  was  from 
20  to  40  feet  from  him  he  recognized  tbe  driv- 
er as  one  William  Woelke,  the  same  driver 
he  had  stopped  going  north  abont  halt  an 
hour  before. 

On  behalf  of  the  defendant,  the  driver, 
Woelke,  the  doctor,  and  the  nurse  testified 
that  they  were  stopped  by  the  plaintiff,  while 
going  north  through  Fremont  to  au  urgent 
call  at  the  home  of  one  A.  E.  Anderson;  their 
testimony  agreeing  in  all  material  respects 
with  that  of  the  plaintiff  as  to  his  Incident 
They  testified  that  they  arrived  at  the  An- 
derson residence  a  3:10  a.  m.,  Just  as  the 
child  was  bom;  the  driver  being  paid  by  An- 
derson and  leaving  in  from  two  to  five  min- 
utes thereafter.  The  driver  testified  that 
he 'left  the  Anderson  residence  at  3:15,  and 
drove  from  there  to  Fremont  at  the  rate  of 
about  18  or  20  miles  an  hour;  tbat  h@  pass- 
ed through  Fremont,  going  south  at  about 
3:26  a.  m.;  that  he  saw  no  one  and  did  not 


run  Into  or  injure  the  plaintiff.  Tbe  distance 
from  the  Anderson  residence  to  the  comer 
of  Fremont  avenue  and  Swing  street,  as 
Woelke  testified  was  travelled  by  the  cab, 
which  was  the  usual  route  used  by  all  anto- 
moblles,  is,  by  measurMnent  calculated  by 
speedometer,  2.7  miles.  Woelke  also  testi- 
fled  that  the  cab  on  smooth,  level  road  could 
be  run  at  a  speed  of  between  40  and  45  miles 
an  hour.  There  was  much  other  testimony  on 
both  sides,  but  it  was  of  an  expert,  drcom- 
stantlal,  and  impeaching  natara  It  will  be 
unnecessary  to  discuss  It 

The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  in  the  sum  of  f4,600.  The  defend- 
ant's motion  for  a  new  trial  vras  overruled. 
Judgment  was  entered  on  the  verdict,  from 
which  defthdant  prosecutes  this  appeaL 

[1]  Of  the  grounds  urged  for  reversal,  all 
but  one  relate  to  the  giving  and  refusal  to 
give  certain  instructions.  The  court  gave  the 
following  instruction:  "One  driving  a  taxicab 
upon  the  streets  of  &  dty  frequented,  both 
by  day  and  night,  by  pedestrians  and  traffic 
must  use  reascmable  caution  and  reasonable 
care  in  handling  such  machine,  and  snch  rea- 
sonable care  should  be  exercised  in  the  man- 
agement of  tbe  taxicab  so  as  to  anticipate 
such  collisions  as  the  nature  of  the  machine 
and  the  locality  and  time  suggest  as  liable 
to  occur,  in  the  absence  of  sncb  precautions, 
care,  and  watchfulness.  The  driver  of  a 
taxicab  under  such  circumstances  is  beld  to 
that  degree  of  care  which  Is  commensurate 
with  the  dangers  naturally  Incident  to  its 
use."  It  is  urged  that  by  this  Instruction 
tbe  court  assumed  tbat  tbe  streets  at  the 
place  of  tbe  accident  were  frequented,  both 
by  day  and  night,  by  pedestrians  and  traffic; 
there  being  no  evidence  to  support  this  as- 
sumption. While  it  is  true  that  there  was 
no  evidence  as  to  tbe  extent  to  which  the 
streets  In  question  were  used  by  pedestrians 
in  the  nighttime,  there  was  evidence  to  the 
effect  that  this  particular  street  was  much 
used  by  automobiles  at  all  times,  as  It  was 
tbe  main  route  from  tbe  dty  proper  to  the 
country  club  and  certain  roadhouses  located 
beyond  Fremont  The  only  point  and  purpose 
of  this  Instruction,  and  the  meaning  which 
it  would  naturally  convey  to  the  ordinary 
mind,  is  that  such  care  should  be  exercised 
in  the  management  of  a  taxicab  as  the  locali- 
ty and  time  would  suggest  as  necesBary  to 
avoid  accidents.  While  the  Instruction  la 
faulty  in  the  particular  mentioned,  its  pur- 
pose is  so  plain  tliat  the  fault  mentioned 
could  hardly  be  prejudicial,  especially  in 
view  of  the  controlling  issue  of  fact  discuss- 
ed under  the  next  objection. 

[2, 3]  The  court  Instructed  the  Jury  on 
tbe  question  of  lawful  speed  as  follow?: 
"The  ordinance  of  the  city  of  Seattle  regu- 
lates the  speed  of  automobiles  and  taxi  cabs 
at  the  place  this  accident  is  allied  to  have 
occurred,  and  that  they  be  run  at  a  speed  not 
to  exceed  12  miles  per  hour,  and  that  In 
croGElttg  at  the  Intersection  of  Fremont  ava- 
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nue  and  Ewlng  street.  In  said  city,  the  speed 
be  not  to  exceed  8  miles  per  hour,  and  It, 
from  the  evidence,  you  find  that  the  driver 
of  said  taxicab,  at  the  time  and  place  men- 
tioned In  the  complaint,  ran  his  cab  at  a 
greater  rate  of  speed  than  that  allowed  by 
the  said  ordinance,  he  was  guilty  of  negli- 
gence." It  is  argued  that  this  instruction  la 
faulty,  in  that  It  fixes  the  maximiim  rate  of 
speed  at  12  miles  an  hour,  whereas  in  this 
lociillty  it  is  claimed  that  the  speed  ordinance 
of  the  city  of  Seattle  places  the  maximum 
at  16  miles  an  hour;  and  that  it  is  further 
faulty.  In  that  It  fixes  the  rate  of  speed  al- 
lowed at  the  intersection  of  Fremont  avenue 
and  Ewing  street  at  8  miles  an  hour,  where- 
as the  ordinance  makes  no  distinction  as  to 
street  Interseetlons  and  other  parts  of  the 
street  in  that  locality.  The  speed  ordinance 
of  the  city,  which  was  in  force  at  the  time 
of  the  accident,  is  in  evidence.  Section  16 
of  that  ordinance  prescribes  the  maximum 
speed  of  riding  or  driving  horses,  and  delim- 
its a  district  of  the  dty,  which  we  shall  des- 
ignate for  convenience  as  the  low-speed  dis- 
trict. Section  17  of  the  ordinance  Is  as  fol- 
lows: "No  person  shall  ride,  drive  or  propel 
any  automobile,  autocycle  or  other  motor 
vehicle,  except  as  specltled  in  the  above  rule, 
at  a  greater  rate  of  srpeed  than  eight  (8)  miles 
per  hour  along,  over  or  through  any  public 
place  bounded  and  described  In  the  above  rule, 
nor  at  a  greater  rate  of  speed  than  twelve 
(12)  miles  per  hour  along,  on,  through,  or 
over  any  paved  street  outside  of  said  above 
described  district,  or  at  a  greater  rate  of 
speed  than  fifteen  (15)  miles  per  hour  along, 
on,  through  or  over  any  public  place  within 
the  limits  of  the  city  of  Seattle,  or  to  pass 
or  cross  any  street  intersection,  or  round  any 
comer  within  that  certain  district  in  the 
above  rule  first  described  and  bounded,  at  a 
greater  rate  of  speed  than  tour  (4)  miles 
per  hour  when  running  on  a  downgrade,  or 
nt  a  greater  rate  of  speed  than  eight  (8) 
miles  per  hour  on  an  upgrade." 

It  Is  admitted  that  Fremont  avome  was 
planked  at  the  place  In  question;  but  the 
appellant  argues  that  a  planked  street  Is  not 
a  paved  street,  and  therefore  the  maximum 
rate  of  sx>eed  fixed  by  the  ordinance  Is  15 
miles  an  hour,  Instead  of  12,  as  given  In 
the  Instruction.  We  cannot  agree  with  this 
contention.  "Paving"  is  a  generic  term,  and 
may  include,  and  when  not  otherwise  limited 
must  be  held  to  Include,  paving  of  any  kind, 
whether  of  brick,  stone,  asphalt,  wood,  or 
planking.  Counsel  has  cited  several  ordi- 
nances In  which  the  words  "paving"  and 
"planking"  are  used;  but  these  ordinances 
relate  to  different  kinds  of  paving,  and  are 
not  intended  to  define  paving  generally.  We 
think  the  term  "paving"  when  used  In  Its 
generic  sense,  as  It  was  evidently  Intended 
In  this  ordinance,  must  be  held  to  include  the 
placing  of  any  substance  on  a  street  so  as 
to  form  an  artificial  roadway  or  wearing 
sur&cei  which  diangea  the  natoial  condition 


or  surface  of  the  street.  30  Cyc.  1160;  Ross 
V.  Gates,  183  Mo.  339,  81  S.  W.  1107 ;  Buell 
V.  Ball.  20  Iowa.  282;  Burlington,  etc.,  R. 
Co.  V.  Spearman,  12  Iowa,  112;  McNalr  v. 
Ostrander,  1  Wash.  110,  116,  23  Pac.  414. 
We  hold,  therefore,  that  the  maximum  rate 
of  speed  fixed  by  the  ordinance  at  the  place 
in  question  Is  12  miles  an  hour. 

It  is  equally  plain,  however,  that  the  last 
part  of  the  instruction  does  not  comply  with 
the  ordinance.  The  maximum  rate  of  dght 
miles  an  hour  on  an  up-grade  at  street  in- 
tersections, as  fixed  by  the  ordinance,  refers 
only  to  the  low-grade  district)  as  outlined  In 
section  16  of  the  ordinance.  But  it  does  not 
follow  that  the  error  was  so  prejudicial  as  to 
constltnte  grounds  for  a  reversal.  From 
our  statement  of  the  evidence  it  will  be  seen 
that  the  controlling  issue  of  fact  was  sharply 
drawn  as  to  whether  or  not  the  ai^>ellant's 
taxicab  struck  the  respondent  at  all.  The  tes- 
timony of  the  respondent  was  positive  that  it 
was  the  appellant's  taxicab,  driven  by  Woelke. 
Woelke's  testimony  was  equally  positive  that 
be  passed  the  point  in  question  about  five 
minutes  before  the  time  fixed  by  the  respond- 
ent as  the  time  when  the  accident  occurred, 
and  that  he  saw  no  one  and  did  not  strike 
the  respondent  The  respondent  testified 
that  the  automobile  which  struck  him  was 
ininnlng  36  or  40  miles  an  hour,  and  that  the 
driver  deliberately  ran  Into  him  when  signal- 
ed to  stop.  The  driver  testified  that  In  re- 
turning from  the  Anderson  residence  he  ran 
the  cab  at  the  rate  of  18  to  20  miles  an  hour. 
If,  therefore,  he  hit  the  respondent,  as  the 
Jury  evidently  fonnd  he  did,  then  he  was 
negligent,  In  that  be  was  confessedly  exceed- 
ing the  maxlmom  speed  limit  The  Incorrect 
definition  of  the  speed  llndt  In  the  InstniC' 
tlon  given  could  not  have  prejudiced  the 
appellant,  but  rather  the  respondent;  who, 
on  the  drlTOT'B  admission,  was  entitled  to 
baTe  the  instmctlona  limited  to  the  single 
controverted  question  of  fact'  (save '  that  of 
damages):  Did  the  car  in  question,  while 
b^ng  driven  by  this  driver,  at  about  the  time 
and  {dace  spedfled,  strike  and  injure  the 
respondent?  If  It  did  not,  there  was  no 
cause  of  action.  If  it  did,  there  was  no 
defense,  save  as  to  the  amount  of  recovery. 
Suell  V.  Jones,  49  Wash.  583,  586,  587,  00 
Pac  4. 

[4]  The  court  also  Instructed  the  jury  to 
the  effect  that  if  it  was  fonnd  from  the  evi- 
dence that  a  part  of  the  plalntitfTs  duties  as 
policeman  was  to  see  that  the  speed  regula- 
tions were  properly  observed,  and  that  if 
the  defendant's  driver  was  exceeding  the 
speed  limit  established  by  the  ordinance, 
then  it  was  the  duty  of  the  plaintiff  tO  stop 
the  defendant's  driver  and  place  him  under 
arrest.  It  Is  argued  that  this  instruction 
is  erroneous,  because  it  refers  to  the  .  speed 
ordinance  of  the  dty,  which  was  liicorrect- 
ly  interpreted  In  the  instruction  last  above 
quoted.  In  view  of  our  fining'  that  the  last 
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above  quoted  lostruction,  though  erroneous, 
was  not  pr^ndicial.  It  follows  that  there  was 
no  prejudice  In  the  givlDg'of  this  instruction. 
MoreoTer,  the  Instruction  last  complained  of, 
as  an  Independent  statement  of  the  law,  is 
unobjectionable. 

I5J  The  court  Instructed  the  Jury  as  fol- 
lows:, "And  if  you  further  find  that  the 
^Intiff  did  not  exceed  the  demands,  on  this 
particnlar  occasion,  in  complying  with  his 
duties,  as  a  police  officer  of  Seattle,  by  oc- 
cupying the  position  at  the  intersection  of 
Fremont  avenue  and  Bwlng  street,  as  alleged 
in  the  complaint,  and  yoa  further  find  that 
plaintiff  has  proved  the  otlier  material  al- 
legatlona  which  I  have  told  yoa  it  was  nec- 
essary for  him  to  prove  before  he  can  recov- 
er, then  yon  should  find  for  the  plaintiff. 
But  If  you  find  Umt  the  defendant  did  not 
ovrn  the  said  taxlcab,  or  that  plaiatifl  has 
not  proved  the  material  allegations  whidi  I 
liave  told  you  It  was  necessary  for  him  to 
prove  before  he  can  recover  In  this  case, 
then  your  verdict  should  be  for  the  defend- 
ant" It  is  claimed  that  this  InstmcUon  Is  er- 
roneous, in  that  It  assumes  that  the  respond- 
ent was  at  the  time  of  tbs  accident  occupy- 
ing a  position  at  the  intersection  of  Fremont 
avenue  and  Swing  street,  as  alleged  in  the 
complaint;  whereas  the  evidence  shows  that 
he  was  three  or  four  feet  north  of  that  In- 
tersection. This  is  hypercritical.  If  a  dif- 
ference of  legal  speed  as  between  crossings 
and  other  parts  of  the  street  had  been  ma- 
terial, the  position  of  respondent  was  so  near 
the  crossing  as  to  make  the  lawful  speed  at 
crossings  as  applicable  to  his  position  as 
exactly  at  the  crossing,  since  it  Is  manifest 
that  any  effort  to  observe  a  requirement  of 
reduced  speed  at  the  crossings  would  have 
had  its  effect  In  diminished  speed  before  the 
position  of  the  respondent  withtu  three  or 
four  feet  of  the  crossing  could  have  been 
reached.  In  any  event,  since  the  issue  of 
fact,  sharply  drawn  as  to  whether  or  not  the 
appellant's  automobile  struck  the  respondent 
at  all,  was  the  controlling  issue  of  fact  In 
the  case,  so  far  as  the  accident  is  concerned, 
the  question  of  respondent's  [MSltion  was  of 
little  materiality,  provided  he  had  a  right  to 
be  in  the  street  at  all,  which,  of  course,  can: 
not  be  questioned.  We  find  no  error  in  thls^ 
instruction. 

[I]  The  court  gave  this  instruction:  "If 
you  tlnd  from  the  evidence  that  defendant's 
driver,  one  Wm.  Woelke,  was  arrested  and 
submitted  to  a  trial  upon  a  criminal  charge 
of  having  hit  Officer  E.  A.  Heath,  the  plain- 
tiff herein,  on  February  11,  1911,  while  driv- 
ing a  machine  of  the  Seattle  Taxlcab  Co., 
and  was  acquitted  of  the  charge  and  dis- 
charged from  custody,  then  he  cannot  again 
be  arrested  and  be  tried  for  that  same  of- 
fense; but  you  are  farther  Instructed  that 
his  acquittal  or  nonacqulttal,  as  the  case 
may  be,  must  be  given  no  weight  or  consid- 
mtlon  by  you  in  passing  npon  the  lasnes  In 


this  cause,  and  must  not  be  permitted  to 
Influence  you  either  for  or  against  plaintiff, 
or  for  or  against  defendant,  in  this  trial." 
The  appellant  makes  a  lengthy  argument  to 
show  that  this  Instruction  was  erroneous,  in 
that  the  driver,  Woelke,  having  bem  arrest- 
ed and  tried  in.  the  Justice  court  for  a  mis- 
demeanor in  driving  at  an  unlawful  speed, 
was  still  liable  to  arrest  and  trial  for  as- 
sault in  the  second  degree  in  assaulting  an 
officer  with  intent  to  prevent  arrest,  or  (rf  as- 
sault in  the  first  degree  tn  assaulting  tbe  of- 
ficer by  means  likely  to  produce  death. 
Without,  entering  into  a  discussion-  of  this 
collateral  question,  it  will  sufiSce  to  say  that 
this  instruction  was  obviously  intended  to 
inform  the  Jury  that  acquittal  of  a  criminal 
charge  upon  the  same  state  of  facts  as  alleg- 
ed as  grounds  for  damages  In  a  dvll  action 
would  be  immaterial  to  the  Issues  In  the 
civil  action.  The  reference  to  another  pros- 
ecution was  unnecessary,  but  it  was  not  prej- 
udicial, since  the  Jury  were  plainly  told 
ttiat  the  acquittal  or  nonacqulttal  mast  not 
be  permitted  to  influence  the  dedsloQ  one 
way  or  another.  The  Jury  having  been  thus 
plainly  told  that  the  matter  was  Immaterial. 
It  can  hardly  be  assumed  that  the  possibility 
of  prosecution  for  a  different  offense,  found- 
ed upon  the  same  state  of  facts,  even  had  it 
been  included  In  the  Instruction,  would  have 
Influenced  the  verdict  We  And  no  reverdble 
error  in  this  instruction, 

[7]  It  is  next  argued  that  the  court  com- 
mit UmJ  error  in  refusing  to  give  the  following 
instruction  requested  by  the  appellant :  "Tbe 
plaintiff  in  this  case,  in  his  complaint,  asks 
for  fl4,000  general  damages,  and  In  addition 
thereto  the  sum  of  $300  for  loss  of  time  and 
wages,  and  f22S  for  expenses  incurred  for 
hospital  and  medical  services,  and  for  the 
sum  of  |50  for  additional  medical  services. 
I  Instruct  you  that  If  you  believe  from  the 
evidence  that  plaintiff  was  reimbursed  for 
his  lost  wages  out  of  the  police  pennon  fond 
of  the  dty  of  Seattle  and  was  reimbursed, 
wholly  or  in  part  for  his  hospital  and  medi- 
cal bills,  then  the  plaintiff  Is  not  entitled  to 
recover  the  sums  for  which  he  has  been 
reimbursed  out  of  said  fund,  and  yon  shall 
allow  plaintiff  only  such  sum  or  sums  aa  he 
actually  lost  by  reason  of  loss  of  time  and 
wages  and  hospital  and  medical  services." 
The  Police  Pension  Act  (Laws  of  1908,  page 
58),  after  providing  that  certain  license  fees, 
money  received  from  sales  of  unclaimed 
property,  and  the  proceeds  of  certain  fines 
shall  go  to  make  up  the  pension  fund,  far- 
ther provides  that  tbe  treasurw  of  any  in- 
corporated city,  subject  to  tlie  provisdona  of 
the  act  shall  retain  from  the  monthly  pay 
of  each  policeman  a  sum  equal  to  1^  per 
cent,  of  the  monthly  pay  of  such  officer,  and 
pay  the  same  directly  Into  the  pension  fond. 
The  plain  purpose  of  the  act  is  to  create  a 
fund  for  the  benefit  of  the  policeman.  Into 
which  be  pays  1%  per  cent  of  his  montlily 
salary  as  the  consideration  for  partldpa- 
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tlon  In  its  benefits.  It  Is  in  its  essence  mnnlc- 
ipal  Insurance,  for  which  a  conslderatton  Is 
paid.  We  can  see  no  dlfferenca  In  principle 
between  this  and  ordinary  accident  tnsur- 
auce,  so  &r  as  the  question  here  inrolved  is 
concerned.  The  fact  that  a  person,  injured 
by  another's  negligence,  haTing  accident  In- 
surance, for  which  be  has  paid,  is  reimburs- 
ed by  the  Insurance  company  fOr  his  loss  of 
time  and  expense  caused  by  the  Injury  can- 
not preclude  him  from  maintaining  an  action 
for  these  same  items  against  the  person 
causing  the  injury.  It  would  be  contrary  td 
pobUc  policy  and  shocking  to  the  seose  of 
justice  to  hold  that  the  proceeds  of  insur- 
ance paid  for  by  the  inured  person  for  his 
own  benefit,  or  that  of  his  widow  and  ctiil- 
dren,  should  Inure  to  the  benefit  of  and 
grant  Immunity  to  tlie  person  whose  n^li- 
gence,  willful  or  otherwise,  Injured  him  or 
caused  his  death.  2  Shearman  &  Bedfield  on 
N^llgence  (5th  Ed.)  {  765 ;  Harding  t.  Town 
of  Townshiend,  43  Vt  530.  5  Am.  Bep.  304 ; 
Coulter  V.  Pine  Township,  IM  Pa.  &43,  HO 
Atl.  490;  Sherloi^  Ailing,  Adm'r,  44  Ind. 
184.  199;  Althorf,  Adm'r,  t.  Wolfe,  22  N.  T. 
:{56.  The  same  is  true  of  a  pension  paid  to 
the  widow  from  a  fund  not  confrlbufed  to  by 
the  person  causing  a  wrongful  death.  Ball- 
way  Co.  V.  Maddry,  67  Ark.  306,  21  S.  W. 
472.  The  situation  here  presented  is  dlstlnet- 
ly  different  from  that  found  in  Nelson  v. 
Western  Steam  Navigation  Co.,  52  Wash.  177, 
100  Pac.  325.  There  the  plalntUI,  claiming 
to  have  been  injured  by  the  negligence  of  the 
steamship  company,  was  held  not  entitled  to 
recover  for  his  hospital  and  physician's  fees, 
which  were  paid  from  the  seamen's  fund. 
That  fund  Is  created  under  a  federal  law 
by  payments  made  by  the  various  steamship 
compaiUes,  and  is  not  contributed  to  by  the 
seamen.  It  should  therefore  Inure  to  protect 
the  steamship  company  from  jmying  again 
items  of  expense  which  have  already  been 
paid  from  the  fund,  in  which  the  steamship 
company  has  a  direct  and  pecuniary  interest 
The  difference  is  plain.  The  Instruction  re- 
quested was  properly  refused. 

[I]  Finally,  it  is  contended  tliat  the  verdict 
la  excessive.  The  evidence  shows  that  the 
respondent  suffered  a  partial  dislocation  of 
the  right  shoulder,  an  injury  to  the  right 
knee,  and  that  his  back  was  severely  bruis- 
ed. From  the  injury  to  the  knee  he  has  com- 
pletely recovered.  The  chief  remaining  re- 
sult of  the  Injury  Is  that  caused  by  the  dis- 
location of  the '  shoulder.  He  was  injured 
at  3:30  o'clock  in  the  nighttime,  and  hong 
from  the  side  of  the  elevated  planked  road- 
way at  the  place  of  the  injury  until  between 
4  and  5.  o'clock  In  the  morning  in.  an  uncon- 
scious condition.  The  Injury  was  doubtless 
a  most  painful  one,  and  entailed  at  the  time 
most  severe  pain  and  suffering,  and  still 
entails  considerable  pain  and  inconvenience. 
The  respondent  has  lost  weight,  but  that  was 
not  attributed  to  the  ftajury  by"  any  physl-' 


dan  who  testified,  but  rather  to  a  aubse- 
ouently  developed  bilious  attack.  While  his 
shoulder  was  at  the  time  of  the  trial  still 
lame  and  painful  when  Ms  arm  was  raised, 
and  there  was  a  marked  limitation  of  the 
motion  of  the  right  arm,  none  of  the  three 
pliyslctans,  who  had  examined  him  and  at 
one  time  or  another  treated  Mm.  testified 
that  the  Injury  would  prove  pamanent  All 
of  them  either  gave  the  opinion  timt  It 
would  not  be  permanent,  or  1^  that  umnisr 
takable  inference;  On  the  wbole,  we  think 
that  the  recovery  was  excesalTe,  and  that  it 
shotUd  be  reduced  to  13,000. 

The  case  la  therefore  remanded,  with  di- 
rection to  vacate  the  judgment  on  return  of 
the  remittitur,  and  If  respondent,  within  20 
days,  in' writing,  remit  from  the  verdlet  the 
sum  of  |1,500,  that  the  court  »iter  Judgment 
for  93,000  against  appellant,  and  also  against 
the  surety  on  the  supe^sedeaa  bond;  other- 
wise a  new  trial  shall  be  granted. 

The  ai^llant  may  recover  its  costs. 

MOUNT,  MAIN,  FCLLBBTON,  and  MOBr 
RIS,  JJ.,  concnr. 

(TS  Wwb.  ns) 

In  re  JEFFS'  ESTATE. 

(Supreme  Court  of  WaBhiogtoo.   April  28, 
1918.) 

Wills  (S  166*)— Pbobate— TBSTAmtNTABT  Ca- 
fAciTT-'-UwDui;  I  NFtuBNCE— Evidence. 
On  an  applicaUou  to  probate  three  alleged 
wins  executed  by  testatnx,  evidence  hel4  tp 
■sstain  a  finding. that  testatrix's  mind  was  so 
weakened  from  either  mental  or  physical  infirm- 
ities that  she  did  not  at  any  time  subseqaent  to 
the  death  of  her  husband,  and  after  the  execu- 
tion of  her  first  will,  Itavt  sufficient  Intelligence 
to  understand  the  nature  and  effect  of  such 
transactions,  or  else, '  nnderstandlng  them,  had 
lost  the  mental  power  to  resist  the  Important- 
ties  ot  those  who  Bought  to  profit  by  her  situa- 
tion, and  benoe  an  order  admitting  tiie  first  will 
to  probate  and  rejecting  the  others  was  proper. 

[Ed.  Note.— For  otber  cases,  see  Wills,  Cent 
Wig.  II  421-437;  Dec.  Dig.  {  166.*] 

D^rtment  2.  Appeal  from  Superior 
Court,  King  County ;  King  Dyfceman,  Judge. 

Appli<»tlon  to  probate  certain  wills  execut- 
ed by  Mary  Jeffa.  From  a  decree  admitting 
the  will  which  was  first  In  point  of  time  to 
probate*  proponenta  ot  the  other  two  wllla 
appeaL  Affirmed. 

Kerr  ft  McCord,  Walter  S.  Fulton,  K«i- 
ueth  Bfackintosh,  all  of  Seattle,  Bates.  Peer 
&  Peterson,  of  Tacoma,  for  appellant.  Bogle. 
Graves,  Merritt  &  Bogle,  of  Seattle,  for  re- 
spondent. 

MORRIS.  J.  Tlda  is  an  an>eal,  from  a  de- 
cree establisMng  and  admitting  to  probate 
the  last  win  of  Uift  deceased.  Mary  Jetta 
died  in  November,  1911.  Prior  to  her  death 
she  had  executed  four  different  wills,  mak- 
ing different  dispositions  of  her  estate.  Three 
of  these  wills  were  offered  for  probate,  and 
upon  a  consolidated  hearing  the  court  ad- 
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mitted  to  probata  the  will  which  was  first  In 
time.  Proponents  of  the  other  two  wills 
have  appealed. 

In  discussing  these  various  wills,  and  In 
giving  the  reasons  for  the  conclusion  we 
have  reached,  we  shall  not  attempt  to  refer 
to  all  the  matters  discussed  by  counsel  for 
these  various  iHY>ponent8.  No  (^len-mlnded 
man  can  read  the  record  submitted  on  this 
appeal  without  reaching  the  same  conduslon 
as  the  court  below,  tliat  the  <mly  will  q»eak- 
Ing  the  free  and  uncontrolled  mind  of  Mary 
Jefts  was  the  one  admitted  to  probate.  With- 
out attempting  to  cover  the  matter  In  detail, 
it  will  be'necessary  to  refer  to  the  drcum- 
Btances  under  which  these  four  wills  were 
made,  and  go  somewhat  into  the  history  of 
the  deceased.  Richard  Jeffs  was  a'  pioneer 
rancher  in  the  WUte  Elver  vall^.  He  was 
apparratly  a  man  of  some  force  of  character, 
and  bnslnesa  acumen,  and  at  the  time  of  his 
death  in  1908  had  accumulated  a  large  prop- 
erty of  the  probable  value  of  nearly  f300,- 
000.  In  his  yontb  and  shortly  after  Ills  ad- 
vent into  this  new  country  he  married  an 
Indian  woman,  and,  unlike  some  of  the  pi- 
oneers who  did  likewise,  he  did  not  put  her 
aidde  with  the  coming  of  wealth  and  prosper- 
ity, but  maintained  his  marital  relation  up 
to  the  time  of  his  death.  This  Indian  wo- 
man was  Mary  Jeffs,  the  deceased.  Several 
children  were  born  of  this  marriage,  but  all 
had  died  prior  to  July,  1907.  So  far  as  the 
record  discloses,  Richard  Jeffs  had  no  rela- 
tives, and  after  the  death  of  his  youngest 
son  he  sought  to  originate  some  plan  where- 
by this  large  community  estate  shonid  be- 
come a  beneficial  factor  to  future  genera- 
tions. In  this  wish  it  Is  evident  he  was  Join- 
ed by  his  wife,  who,  while  not  differing  from 
the  average  woman  of  her  race,  leaned  upon 
the  strong  character  of  her  husband,  and 
was  upheld  and  encouraged  by  him,  until 
the  hushand's  wish  became  her  own  as  to 
the  beneficial  use  of  their  property.  That 
this  desire,  had  obtained  a  strong  hold  on 
both  Richard  and  Mary  Jeffs,  and  was  the 
result  of  much  thought,  is  apparent  from 
the  fact  that  as  early  as  1893  they  executed 
wills  with  provisions  for  an  orphans'  home 
contingent  upon  the  prior  death  of  the  young- 
est son  without  Issue.  This  son  died  in  1901, 
and,  after  his  death,  Richard  Jeffs  sought 
the  advice  of  counsel  as  to  the  beet  way  to 
accomplish  the  mutual  desire  of  himself  and 
wife  as  to  the  disposition  of  the  property  for 
the  use  and  benefit  of  an  or^riianage.  The 
matter  was  finally  determined  to  their  mu- 
tual satisfaction,  and  In  July,  1907,  two  wills 
were  drawn,  each  providing  for  the  same 
orphanage,  creating  the  same  trust,  nominat- 
ing the  same  tmsteee,  and  providing  for  the 
jMnIng  of  the  two  estates  after  the'  death 
of  both  husband  and  wife  in  one  trust  fund, 
the  iiroceeds  of  which  were  to  be  used  In 
the  construction  and  maintenance  of  a  home 
for  orphan  children  resident  in  King  county, 
"or  In  case  King  county  la  ever  divided,  then 


resident  In  the  county  In  which  the  dty  of 
Seattle  Is  situated,"  to  be  forevw  known  as 
"The  Jeffs  Orphans'  Home."  Mary  Jeffs' 
chief  Interest  seemed  to  be  centered  in  the 
idea  that  this  home  would  not  only  be  a  me- 
morial to  herself  and  husband,  but  would  be 
a  monument  to  the  memory  of  her  youngest 
son  Alex.  While  these  two  wills  were  drawn 
at  the  same  time  they  were  executed  on  dif- 
ferent days.  Richard  Jeffs  executed  his  will 
on  July  16,  1907.  The  will  of  Mary  Jeffs 
was  delivered  to  her  on  the  same  day,  but 
the  attorney  who  drew  the  wills  Insisted  that 
before  she  execute  it  she  should  have  a  clear 
understanding  of  its  provisions;  for  this 
reason  It  was  left  at  the  home  on  the  day 
the  husband  executed  his  will.  In  order  that 
he  might  convey  to  her  an  explldt  and  thor- 
ough understanding  of  Its  terms,  and  two 
days  later  the  three  persons  who  had  wit- 
nessed the  execution  of  the  husband's  win 
ai^teared  at  the  home  and  witnessed  the 
execution  of  the  wife's  wIlL  TbRt  at  the 
time  of  Its  execution  Mary  Jeffs  had  as 
clear  and  comprehensive  an  understand- 
ing of  the  provisions  of  this  will  as  It  was 
possible  with  her  limited  knowledge  to  con- 
vey to  her  cannot  be  doubted.  Richard  Jeffs 
died  the  following  February,  and  from  that 
time  Mary  Jeffs,  who  was  then  nearly  70 
years  of  age,  became  as  variable  as  a  leaf  in 
the  wind.  In  the  language  of  resiH>ndents' 
brief:  "She  was  left  derelict  upon  an  un- 
charted sea,  and  drifted  with  every  current 
and  was  blown  about  by  every  adverse  wind 
which  she  encountered."  She  seemed  in  the 
death  of  her  husband  to  have  lost  the  prop 
of  her  declining  years,  and  weakened  ma- 
terially in  both  mind  and  body.  She  became 
more  or  less  addicted  to  the  use  of  intoxi- 
cants, and  rapidly  descended  from  her  for- 
mer condition  until  she  became  a  weak,  va- 
cillating, and  decrepit  old  woouio,  ^ving 
heed  to  any  plan  as  to  the  disposition  of 
her  property  that  might  be  sn^ested  to 
her.  With  her  mental  powers  so  weakened 
as  to  furnish  her  no  guide  In  the  disposition 
of  her  affairs,  she  readily  yielded  herself  to 
the  wishes  of  those  about  her,  one  day  adopt- 
ing one  Bu^estlon  as  the  result  of  a  visit 
from  one  set  of  friends  or  relations,  the  next 
day  agreeing  with  others  upon  a  different 
disposition;  again  importuning  old  friends 
of  her  husband  to  aid  her  In  extricating 
herself  from  her  entanglements,  and  beseech- 
ing them  to  assist  her  in  remaining  stead- 
fast to  the  original  purpose  of  Joining  her 
estate  with  that  of  her  husband  In  the  erec- 
tion and  maintenance  of  the  memorial  or- 
phanage. 

On  March  7,  1908,  and  within  a  month 
after  the  death  of  her  husband,  Henry  ?1- 
cade,  who  had  married  her  daughter  then  de~ 
ceased,  obtained  a  will  from  her  in  which, 
save  for  a  few  small  legacies  aggregating  $3,- 
000  to  relatives,  she  left  him  her  entire  estate. 
This  will  was  produced  and  is  filed  as  an 
exhibit  In  this  record,  although  no  one  seen- 
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ed  willing  to  stand  sponsor  for  It  and  ask  for 
its  probate.  In  tbis  will  she  refers  at  length 
to  the  will  of  July  18,  190T,  and  repudiates 
It  as  having  been  made  without  a  full  com- 
prehenrion  and  realization  of  Its  provisions. 
On  May  12,  1909,  she  executed  a  deed  to  all 
hail  property  to  this  same  Henry  Sicade,  con- 
veying property  approximately  of  the  value 
of  $150,000,  without  any  apparent  consid- 
eration. On  September  17.  1010,  she  repu- 
diated this  will  and  deed  in  which  Sicade  had 
been  the  chief  beneficiary,  and  employed 
Jamea  Hart  and  Jay  (X  Allen  as  attorneys 
to  commence  a  suit  to  obtain  a  reconvey- 
ance of  the  lands  embraced  in  the  deed, 
reciting  that  the  deed  had  been  obtained  by 
fraud  and  mlsrepres^tation,  agreeing  to 
grant  to  Hart  and  Allen  an  undivided  one- 
half  of  all  the  property  reconveyed  to  her 
as  compemsation  for  their  legal  services.  On 
September  22.  1910,  she  executes  her  third 
will,  in  which  she  bequeaths  f5.000  to  the 
sister  to  whom  she  liad  bequeathed  $500  in 
the  Slcade  will,  makes  no  mention  of  the 
nieces  to  whom  she  had  bequeathed  $500 
each  In  the  Slcade  will,  and  for  the  flrst 
ttme  moitiiHW  a  friend  Greta  Lnnd,  who  had 
been  staying  with  her  for  some  time  prior, 
to  whom  she  bequeathed  $5,000  and  the  en- 
tire  residue  of  her  estate.  She  devises  to 
James  Hart,  Jay  O.  AUen,  and  B,  V.  An- 
kaxft  In  trnst,  the  income  of  the  trust  es- 
tate, to  be  united  with  that  arising  from  the 
estate  of  Bidiard  Jeffli  in  the  maintenance 
of  the  Jeffs  Orptums'  Home.  On  September 
28,  1910.  a  few  days  sabseqnent  to  the  mak- 
ing of  the  Hart  and  Allen  will  and  Out  mak- 
ing of  the  oontnot  to  diride  her  estate  with 
them  in  enuidnatlim  of  tbdr  aerwiem  In 
obtaining  a  xeoonreorance  of  the  property 
conveyed  to  Slcade,  which  conveyance  she 
recites  waa  throogh  the  fraad  and  mlsrepre- 
sentatton  of  Slcade^  she  is  visited  by  a  nnm- 
l)er  of  old  settlvs  to  whom  she  redtes  her 
troablsB,  and,  rqmdiatlng  her  actlim  of  the 
previona  week,  she  aflSrras  ber  Intention  of 
abandoning  the  Slcade  suit,  and  on  the  same 
day  enten  Into  an  affreemeat  with  Slcade 
in  wtaldi  Ahe  redtes  that  tbwe  had  been 
an^de  conslderatlott  for  her  deed  to  him, 
and  tliat  she  in  all  things  confirmed  and  rat- 
ified the  same,  and  providing  further  that 
be  sboald  pay  her  the  net  proceeds  of  the  prop- 
erty during  her  life,  and  at  her  death  con- 
v^  about  43  acres  of  the  land  to  Hlla  Steve, 
a  niece,  now  mentioned  for  the  first  time  as 
the  recipient  of  her  bonnty,  and  within  two 
years  after  her  death  pay  to  her  sister  $5,000 
and  $500  to  each  of  three  nieces  now  men- 
tioned for  the  flrst  ttme.  On  October  Slst 
foUovrlng,  Hart  and  Greta  Lund  again  visit 
her.  and  she  makes  an  affidavit  entitled  in 
the  suit  against  Slcade  to  recover  back  her 
property,  in  which  she  redtes  the  never-end- 
ing Importnnltlee  of  Slcade  and  his  wife  and 
bow,  yielding  to  these  importonittes,  she  had 
made  the  second  will  and  agreement  of  Bep- 


tember  28tli,  and  again  returns  to  her  re- 
pudiation of  Slcade.  The  next  chapter  in 
the  history  of  this  greatly  perplexed  old  wo- 
man Is  written  at  Tacoma,  where,  after  hav- 
ing been  visited  by  attorneys  representing 
friends  and  relattves  who  seek  to  save  her 
from  other  designing  friends  and  relatives, 
she  on  March  28.  1911.  appears  at  the  office 
of  Bates,  Peer  &  Peterson  and  executes  a 
fourth  will,  in  which  she  gives  three-fourths 
of  her  estate  to  her  sister  Elizabeth  Milroy, 
with  remainder,  If  any,  at  the  death  of  Eliza- 
beth Milroy  to  a  niece,  Ella  Steve.  The  re- 
maining one-fonrtb  is  divided  among  four 
nieces,  share  and  share  alike.  Pending  the 
flrst  visit  of  these  attorneys  to  Mary  Jeffs 
and  the  making  of  this  fourth  will,  these  at- 
torneys filed  a  petition  In  the  superior  court 
of  King  county  in  which  Elizabeth  Milroy, 
as  petitioner,  prayed  the  court  for  the  ap- 
pointment of  a  guardian  for  the  person  and 
estate  of  Mary  Jeffs,  reciting  in  the  petition 
that  Mary  J^s  was  "childish  and  in  such 
a  condition  of  health  and  mind  that  she  is 
easily  infloeneed  and  persuaded,  and  Is  by 
reason  thereof  unable  and  incompetent  to 
manage  her  estate  and  business  affairs." 
The  bearing  of  this  petllion  was  set  for 
Martdk  aOth,  and  on  that  day  the  auperior 
court  of  King  county  entered  Its  decree  de- 
claring Mary  Jeflb  mentally  Incompetrat  to 
care  for  and  manage  her  affairs,  and  ap- 
pointing James  Botbwell  and  Jerry  Me^r 
her  guardians.  It  is  aigntflcant  that  March 
aoth,  was  two  days  subeequoit  to  the  day  on 
wbl«h  Mary  Jeffs  appeared  at  Tacoma  and 
executed  her  fourth  wllL 

BetOnnce  might  be  made  to  the  testimony 
of  witnesses^  some  of  whom  Mary  Jeffs  sent 
tat  and  besought  thdr  aid,  as  we  have  be- 
fwe  Ttferred  to.  and  to  whom,  after  all  these 
various  happenings,  she  reiterated  that  it 
waa  her  wish,  when  freed  from  the  importun- 
ing and  beseeching  of  her  frioids,  that  her 
property  should  go  as  Intended  by  her  hus- 
band and  herself  at  the  ttme  they  executed 
the  vrills  of  July,  1907.  Bat  it  does  not 
seem  necessary  to  redte  other  facts  to  jus- 
tify the  conclu^on  that  either  Mary  J^s' 
mind  was  weakened  below  the  pdnt  of  tes- 
tamentary capacity,  or  that  she  was  for  some 
mental  or  physical  reason  bo  snscepttble  to 
influence  that  her  desire  and  wish  was  al- 
ways the  desire  and  wish  of  the  last  one  to 
converse  with  her.  It  is  too  plain  for  argu- 
ment that  her  mind  was  in  such  a  weakened 
condition  from  dther  mental  or  physical  in- 
flrndties  that  she  did  not  have  at  any  time 
subsequent  to  the  death  of  her  husband  suf- 
ficient intelligence  to  understand  fully  the 
nature  and  effect  of  these  various  transac- 
tions, or  else,  understanding  them,  had  lost 
the  mental  power  to  resist  the  importunities 
of  those  who  sought  to  profit  from  her  sit- 
uation. Either  conclusion  is  sufficient  to  Jus- 
tify the  judgment  of  the  lower  court  that  the 
on!^  will  that  could  be  bdd  to  have  been 
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tbe  free  and  voltintary  act  of  Mary  Jells  was 
the  one  of  July  18,  1907-   Hattie  v.  Potter, 
M  Wash.  170,  102  Pac.  1023. 
Ttie  jadgment  is  soatained. 

CROW,  C.  J.,  and  MAIN,  BLLIS,  and 
FUXjLEBTON,  33.,  concur. 

m  Wash.  219) 

ATWOOD  et  aL  t.  SICADB  et  at 

(Sivremc  Covt  of  Waabfngtoik   April  28^ 

1913.) 

Attobnet  and  Client  (t  140*)— CowpENai- 

TION  FOB  SeJIVICEB. 

Where  attorneys  rendered  raluable  serricea 
nnder  an  Invalid  contract  of  employment  to  ob- 
tain a  resdsdon  of  a  deed  given  by  tbeir  client, 
and  obtained  a  settlement  on  the  basis  of  a  con- 
veyance by  the  grantee  of  tbree-foortbs  of  the 
proper^  to  trustees,  who  agreed  to  pay  tbe  at- 
torney! such  stun  as  should  be  allowed  in  a  pro- 
ceeding to  determine  the  allowance,  the  attor- 
neys are  entitled  to  a  reasonable  compensation 
from  tbe  trustees. 

[Ed.  NotAi— For  other  cases,  see  Attnney  and 
Client.  Cent.  Dif.  H  336-34p;  Dea  Dig.  % 
l-iO.*3 

Departments.  Appeal  from  Superior  Court, 
King  County;  King  Dykeman,  J  I'Jgc. 

Action  by  John  C.  Atwood  and  others^  as 
executors  of  Mary  Jeffs,  deceased,  against 
Henry  C.  Sicade  and  others  in  wtilch  James 
Hart  and  another  file  a  cross-complaint 
From  a  judgment  denying  relief  on  the  cross- 
complaint,  the  cross-complainants  and  Henry 
Steve  and  EUa  Steve  appeal.  Affirmed. 

Kerr  ft  McOord  and  Arthur  E.  Orlffln,  all 
of  Seattle,  for  ai^>ellant8.  Bogle,  Graves, 
Merritt  ft  Bogle,  of  Seattle,  for  respondents. 

MORBIS,  J.  This  appeal  was  presented 
at  the  same  time  as  the  appeal  in  the  pro- 
batfi  proceeding  Involving  the  several  pur- 
ported wills  of  Mary  Jeffs,  deceased,  just 
decided.  In  re  Estate  of  Mary  Jefte,  Deceas- 
ed, 131  Pac.  847. 

The  two  matters  Involved  in  this  appeal 
are  the  enforcement  of  tlie  contract  with 
Hart  and  Allen  for  one>half  the  value  of  tbe 
property  conveyed  by  Mary  Jeffs  to  Henry 
C.  Sicade  as  compensation  for  their  legal 
services  in  obtaining  a  rescission  of  that 
deed  upon  the  ground  of  fraud,  and  tbe 
agreement  ent»^  Into  on  September  28, 
1910^  between  Mary  Jetta  and  Henry  Sicade, 
whereby  provision  was  made  tbat  as  a  part 
of  that  settlement  Sicade  should  convey  the 
43-acre  i^ece  to  Ella  Steve.  In  our  dlecus- 
slon  of  this  appeal  we  refer  to  .the  facts  set 
out  In  tbe  Cormra-  otdnifm.  They  may,  In  ao 
far  as  material,  be  acc^ed  as  the  facts  In 
this  case.  After  obtaining  their  contract, 
Hart  and  Allen  commenced  the  action  Bgainst 
Sicade.  This  case  passed  through  the  usual 
prellminariee,  and  was  set  for  trial  on  Feb- 
ruary 15^  1911.  On  February  14th  Mary 
Jeffs,  Henry  Sicade,  and  others  -met  at  the 
office  of  W.  H.  Bogle,  one  of  the  trustees  un- 


der the  will  of  Richard  Jeffs,  and  a  settle- 
ment of  their  ^fferoices  was  sought.  Mr. 
Allen  was  called  In  after  tbe  negotiations 
had  proceeded  somewhat,  and  shown  the  pro- 
posed contract  of  settlement  under  which  It 
was  proposed  the  SIcades  shonld  convey  one- 
half  of  the  property  to  tbe  trustees  of  tbe 
Jeffs  Orphans'  Home  and  retain  tbe  remain- 
der. To  this  Mr.  Allen  objected*  and  the  ne- 
gotiations were  renewed,  resulting  In  a  set- 
tlement upon  the  basis  of  Sicade  conveying 
three-fonrths  of  the  property  to  the  trustees 
and  retaining  the  balance.  It  was  farther 
provided  that  the  Sicade  suit  staonld  be  dis- 
missed, and  that  whatever  attorney's  fees 
shonld  be  allowed  or  established  In  favor  of 
Hart  and  Allen  should  be-  paid  by  the 
trustees.  One  phase  of  this  agreement  has 
already  been  dealt  with  by  this  court  In 
State  ex  reL  Bogle  v.  Superior  Court,  63 
Wash.  96,  114  Pae.  906,  in  which,  referring 
to  this  agreement  as  to  the  payment  of  these 
attom^'s  fees,  It  Is  said;  "Tbe  language 
does  not  mean  tbat  tbe  attorney's  fees  are 
to  be  established  In  the  Jeffs  suit.  Clearly, 
however,  it  does  mean  that  the  trustees  will 
pay  the  attorney's  fees  allowed  tbem  for 
their  services  to  tbeir  client  Mary  Jeffs  in 
her  suit  against  the  Sicadee,  when  determin- 
ed In  an  action  brought  for  tbat  pnrpoee." 
Hart  and  Allen  then  filed  a  cross-complaint 
in  this  action,  in  which  they  sought  to  re- 
cover attorney's  fees  baaed  apon  the  value 
of  the  property,  conve;^  by  Sicade  and 
amounting  to  $43,126.  Upon  the  trial  they 
insisted  upon  the  fee  being  airarded  npoa 
the  basis  of  their  contract,  and  refused  to 
permit  the  court  to  award  such  a  fee  as  it 
might  regard  reasonable.  The  court,  being 
of  tbe  opinion  that  the  contract  could  not  be 
upheld,  refused  to  recognize  its  validity,  and 
Hart  and  Allen  have  appealed. 

We  have  already  said  all  we  care  to  say 
about  this  contract  In  the  previous  case;  we 
do  not  regard  it  as  the  contract  of  one  com- 
petent to  contract.  These  attoineys  did, 
however,  perform  valuable  servloes  in  tbe 
commencement  of  the  action  gainst  Sicade 
and  In  pr^tarlng  It  for  trlaL  It  doas  not 
seem  to  us  problematical  what  tbe  outcome 
of  tbat  suit  would  have  heen  had  it  proceed- 
ed to  trlaL  No  court  under  tbe  drcumstaoc- 
es  would  have  sustained  the  Sicade  deed. 
The  services  <tf  Mr.  Alloi  were  also  valnatde 
in  obtaining  the  settlement  from  Sicade  ap- 
on tibe  baala  of  a  leoonTvanoe  of  three- 
fimrtha  of  the  property,  Instead  of  oneJialf 
as  first  proposed.  That  mtaenent  is  not  be- 
fore ua  for  revlaw  aa  to  the  amont  of  inop- 
erty  obtained  from  Sicade,  and  benoe  it  Is 
not  proper  for  us  to  here  apeak  oar  mind 
concerning  It  The  trustee^  howvrer,  there 
obligated  themselves  to  pay  these  attorneys 
such  a  sum  as  should  be  allowed  than  In 
some  iwoceedlngB  bronSht  to  detwmlne  that 
allowance  and  thiB  obligation  nniat  be  kept. 


'For  otber  casM  ws  sama  toplo  and  section  NUUBEb  in  Dec.  Dlf.    Am.  Dig.  Kay-Nik  BsriM  *  Bap'r  I&d«ns 
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Tliat  snrm  sboald  be  a  reasonable  mm.  and 
fully  commenBurate  with  the  ralae  of  the 
swTlcra  performed.  Wbat  tbat  sum  shall  be 
Is  Dot  for  OB  in  the  first  Instance  to  deter- 
mine. We  do  not,  however,  belfere  It  la  the 
sum  of  (48,125  as  here  demanded. 

As  to  the  appeal  of  Blla  Store,  rtference 
has  already  been  made  In  the  other  opinion 
to  the  contract  with  Slcade  nnder  which  the 
deed  to  this  43  acres  is  claimed.  We  there 
■aid  «Kni|^  to  indicate  our  oi^on  tbat  it 
cannot  be  mstalned.  Certainly  both  of  these 
contracts  cannot  be  sustained,  for  tfaey  are 
as  opposed  to  each  oOier  as  two  contracts 
can  bfc  In  the  ctmCract  with  Hart  and  Allen 
on  September  22d  Mary  JelEi  repndiatee  the 
Slcade  deed  as  obtained  by  fraud  and  mis- 
representation. On  September  28th,  sir  days 
later,  she  repudiates  the  Hart  and  Alton  con- 
tract, affirms  the  Slcade  deed,  and  abaDdww 
the  suit  against  him.  On  October  Slat  she 
again  attacks  the  validity  of  the  Slcade 
deed,  dlsafflrms  the  contract  of  SeptMober 
28th,  and  retoms  to  the  Hart  and  Allen  con- 
tract Which  contract  shall  we  enforce,  and 
ntSielh  flSiall  be  said  to  ba  the  at^  of  one 
wholly  eompMoit  to  contract?  If  this  qaes- 
tlon  were  to  be  decided  by  the  parties  to  this 
appeal,  doubtless  tbc^  would  answer  as  best 
■ema  their  Intueats.  But  our  ansvw  is 
neitlier. 

The  Judgment  of  the  lower  court  to  af- 
flrmed. 

CKOW,  O.  J.,  and  MAIN,  BLLIS,  and 
FDLLBRTON,  33.,  ccmcur. 


cn  WariL  U» 

MeCNTNAUOHT  t.  lUVSNAIi  st  aL 

(Supreme  Court  of  WashluBton.   April  28, 
1W3.) 

1.  InSURANCE  (!  e6*>— GlTAaANTT— EsrrOPPEL. 

Where  a  mutual  Are  insnraace  company 
wnrte  a  luge  amoont  of  insarance  on  the  faith 
of  a  guaianty  contract,  the  subscribers  to  such 
guaranty  were  estopped  to  deny  their  liability 
thereunder,  on  the  gronnd  that  It  was  invalid, 
for  fire  loases  fallbv  within  its  terms. 

IBd.  No«e.— For  other  cases,  see  Insnianoe, 
Owt  Dig.  II  78-83;  Dec  Dig.  |  60.*] 

2.  Buxs  AHD  Mons  (i  92*)— OcHiBXDBa*noi« 
~Vauditt. 

Where  certain  officers  and  persons  interest- 
ed in  an  insolvent  fire  insurance  company,  pur- 
suant to  a  demand  of  the  state  insurance  com- 
misrimwr  that  the  company  reorsanite  or  ne- 
insnre  in  soau  other  company  and  ^ve  security 
that  one  of  these  things  would  be  done  aa  a  con- 
dition to  the  continuance  of  the  company's  li- 
cense, gave  their  personal  notes  for  a  certain 
■am,  and  where  no  insurance  was  subsequently 
writt«n  on  the  faith  of  these  notes,  the  notes 
were  wiUiont  vaKd  consideration  and  did  not 
become  assets  of  the  company;  the  state  in- 
■nranoe  cosamlssioner  having  no  authority  to 
pennit  a  ocmtinuance  of  the  business  on  such 
security. 

rCd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  166-178,  175-208,  208- 
212;  Dee.  Dig.  t^ih 


8.  IRBUBAVCI  (I  60*)— GUARANTT  ObLIQATXON 

— BXLEASB  OF  QUABAnTOB. 

An  insurance  company  was  without  power 
to  release  a  subscriber  to  a  guaranty  contract 
created  for  the  payment  of  fire  losses,  where 
there  was  a  large  amount  of  outstanding  Insur- 
ance written  upon  the  faith  of  ^uch  guaranty. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  78-83;  Dec.  Dig.  %  80.*] 

Department  2.  Appeal  from  Superior 
Court,  Walla  Walla  County ;  Thos.  H. 
Brents,  Judge. 

.  Action  by  Frank  McConaughy,  receiver 
of  the  Inland  Fire  Insurance  Company, 
against  EL  T.  Juvenal  and  others.  From 
Judgment  for  plaintiff,  defendants  appeaL 
Afitrmed. 

Wm.  B.  Rlcbardaon,  of  Spokane,  tor  appd* 
lanta.  Bada  ft  Baikw,  <a  Walla  Walla, 
for  respondent 

.  BLUS,  J.  The  receiver  of  the  Inland 
Fire  Insurance  Company  brought  this  action 
against  the  defendants  upon  a  written  in- 
strument, designated  as  a  guaranty  fond 
contract  That  instrument  is  as  follows: 
"This  agreement  made  this  25  day  of  April, 
1907,  between  the  Inland  Fire  Insurance 
Company,  party  of  the  first  part,  and  the 
subscribers  hereto,  as  parties  of  the  second 
part,  witnesseth:  That  whereas  the  party 
of  the  first  part  Is  a  mutual  fire  Insurance 
company  organized  under  the  laws  of  the 
state  of  Washington  and  the  parties  of  the 
second  part  are  members  thereof  and  Inter- 
ested In  Its  future  sucoees  and  stability  as  a 
fire  Insurance  company.  Now  therefore  It 
is  agreed  by  and  between  the  parties  hereto. 
(1)  That  each  of  the  second  parties  bind  him- 
self, his  heirs,  administrators,  aucceasors  and 
assigns  to  contribute  and  pay  to  the  first  party 
the  sum  of  money  hereto  subscribed  when- 
ever by  reason  of  extraordinary  losses  or 
for  any  other  reason  ttie  said  sum  of  money 
shall  be  required  for  the  use  ot  said  first 
per^,  and  the  said  second  parties  each  agree 
to  pay  his  pro  rata  share  of  any  amount 
tbat  shall  be  required  of  the  whole  amount 
that  shall  be  eubscrlbed  hereto  whenever 
for  the  reasons  aforesaid  It  shall  be  neces- 
sary to  pay  the  same  for  the  use  of  the  said 
first  party.  (2)  It  Is  further  agreed  that 
each  of  the  subscribers  hereto  Is  severally 
liable  only  for  the  amount  subscribed  hereto 
and  shall  in  no  event  be  liable  for  any  other 
amount  than  the  amount  subscribed  or  for 
the  pro  rata  share  thereof  that  may  be  re- 
quired and  called  for  the  said  first  party. 
(8>  The  said  first  party  further  agrees  that 
no  demand  shall  be  made  upon  any  of  the 
parties  of  the  second  part  for  the  sums  sub- 
scribed by  them  or  any  part  thereof  except 
In  the  event  that  the  said  sum  demanded 
Is  necessary  to  pay  losses  and  the  said  com- 
pany has  no  other  available  means  of  rais- 
ing the  funds  necessary  to  pay  losses  and 
necessary  expaidltures.    (4)  It  is  farther 
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agreed  that  In  case  any  of  tbe  second  parties 
bereto  sliall  fail,  neglect  or  refuse  to  con- 
tribute bis  pro  rata  share  of  any  call  or 
assessment  made  upon  him  In  accordance 
with  the  terms  of  this  agreement  after  sixty 
<60)  days  written  notice  thereof  signed  by 
the  secretary  of  the  first  party  then  and  in 
that  event  all  tbe  rights  and  privileges  of 
the  said  second  party  in  and  to  the  guar- 
antee fund  certificate  hereto  provided  shall 
cease  and  determine  and  said  guarantee  fund 
certificate  shall  without  further  notice  to 
said  certificate  bold^  be  canceled  and  a  new 
certificate  may  thereupon  be  Issued  to  any 
person  selected  by  the  board  of  trustees  who 
shall  agree  to  the  terms  and  sign  this  agree- 
ment as  one  of  the  second  parties  hereto. 
(5)  The  said  first  party  further  agrees  that 
it  will  set  apart  for  the  use  of  the  subscrib- 
ers hereto  an  amount  equal  to  50  per  cent, 
of  the  net  profits  of  the  said  first  party's 
business  to  indemnify  and  pay  said  subscrib- 
ers for  tbe  risk  hereby  assumed.  Such  esti- 
mate and  payment  to  be  made  on  or  before 
tbe  first  day  of  January  in  each  year.  (6) 
It  is  further  agreed  that  a  part  of  the  con- 
sideration for  this  agreement  is  tbe  personal 
honesty  and  responsibility,  of  each  of  tbe 
second  parties  hereto  and  the  said  fli-st  party 
will  not  recognize  any  transfer  of  the  guar- 
antee fund  certificates  herein  provided  for 
except  by  the  consent  of  Its  board  of  trustees 
regularly  entered  upon  Its  minutes.  (7)  The 
parties  of  the  second  part  upon  signing  this 
agreement  afaall  e&ch  receive  a  certificate 
setting  forth  the  amount  subscribed  1^  blm 
and  refwrlDg  to  this  agreement  and  the  by- 
laws of  the  first  party  which  certificate  shall 
be  signed  by  tbe  president  and  attested  by 
tbe  secretary  and  shall  have  affixed  thereto 
the  corpwate  seal  of  tbe  first  party." 

The  defendants,  ^cevtlng  Geo^  D. 
Needy,  admitted  tbe  execution  of  this  con- 
tract but  denied  liability  upon  it  The  de- 
foidant  Needy  also  draled  liability,  and  in 
addition  thereto  pleaded  a  release  for  a  valu- 
able consideration  from  any  liability  under 
the  agreement  and  set  up  a  counterclaim 
against  tbe  insurance  company  fonnded  upon 
certain  promissory  notes  and  an  open  account 
The  cause  was  tried  to  the  court  without  a 
Jury.  Tbe  court's  findings,  so  tar  as  we  deem 
material,  were  in  substance  as  follows:  That 
tbe-Inland  Fire  Insurance  Company  had  been 
oi^anlEed  as  a  mutual  fire  Insurance  com- 
pany under  the  laws  of  the  state  of  Wash- 
ington prior  to  April  25,  1907,  and  at  tbe 
time  when  It  passed  into  the  hands  of  a  re- 
ceiver Was  doing  a  general  fire  Insurance 
business  in  this  and  other  states;  that  on 
the  7th  day  of  May,  1908,  it  was  adjudged 
Insolvent  by  tbe  superior  court  of  Walla 
Walla  county,  and  the  plaintiff  was  appoint- 
ed and  qualified  as  its  receiver,  and  thereaft- 
er secured  authority  from  the  court  to  bring 
this  action;  that  on  the  25th  day  of  April, 
1907*  the  defendants  and  others  executed 


and  delivered  to  the  insurance  company  tbe 
guaranty  fund  contract  each  signing  for  tbe 
sum  of  $5,000;  that  when  that  Instrument 
was  executed  it  was  understood  by  the  de- 
fendants that  it  was  to  be  held  out  and  used 
by  the  insurance  company  as  an  inducement 
to  the  public  to  take  insurance  in  the  com- 
pany: that  it  was  so  advertised  by  tbe  com- 
pany through  its  officers,  agents,  and  other 
persons  Interested  therein,  which  fact  was 
known  to  the  defendants;  that  tbe  defend- 
ants at  the  time  of  signing  tbe  contract  in- 
tended th^by  to  become,  and  to  have  it 
understood  by  all  persons  who  might  there- 
after insure  In  the  company  and  become, 
policy  holders  therein,  that  the  defendants 
had  thereby  become  sureties  of  tbe  company 
severally  for  the  payment  of  fire  losses  of 
such  policy  holders  not  exceeding  the 
amounts  by  the  defendants  severally  sub- 
scribed, and  in  proportion  that  the  sum  sub- 
scribed bore  to  tbe  aggregate  sum  of  $100,000, 
and  intended,  by  the  advertisement  of  the  t&et 
that  such  guaranty  had  been  created  and 
provided,  to  Induce  policy  holders  to  insure 
their  properties  in  the  company;  that  such 
insurance  was  effected  by  the  policy  boidera 
in  reliance  upon  tbe  guaranty  fond  agree- 
ment; that  policy  holders  have  sustained 
losses  In  the  a^egate  sum  of  $7,030.44;  that 
their  claims  therefor  have  been  adjusted, 
approved,  and  allowed  by  the  company  and 
its  receiver,  and  are  valid  subsisting  claims 
against  the  comi>any  In  the  hands  of  its  re- 
ceiver, and  are  wholly  unpaid;  that  the 
plaintiff  as  receiver  has  no  available  funds 
with  whicta  to  pay  these  lire  lossea  and  no 
available  means  of  raising  sncb  fnuda,  othw 
than  the  guaranty  fund  agreonait  Tbe 
court  alao  found  tbet  the  agreanait  was 
accepted  and  acted  upon  1^  the  company, 
and  that  practically  all  of  the  insurance 
on  the  books  of  the  oompony  wboi  It  ceaaed 
business  bad  been  written  after  the  execn- 
tion  of  tliat  instrument  Judgment  was  rat- 
dered  against  each  defendant  respectlTely, 
in  tbe  sum  of  $300^  tor  tbe  use  and  benefit 
pro  rata,  of  the  policy  holders  whose  claims 
for  flte  losses  bad  been  adjnated  and  allow- 
ed. We  have  examined  the  record  with 
much  care,  and  cannot  say  that  these  find- 
ings are  not  sustained  by  a  fftir  preponder^ 
ance  of  the  evidence.  If  therefore  these  find- 
ings are  sufficient  to  sustain  the  Judgmmt 
it  must  be  affirmed. 

[1]  The  appellants  earnestly  Insist  that  no 
cause  of  action  was  either  pleaded  or  proved 
because  tbe  guaranty  fund  agreemeot  was 
without  legal  consideration  and  void.  It 
is  argued  that  the  company,  being  a  mntnal 
fire  Insurance  .company,  could  make  no  cor- 
porate profits  and  the  agreement  to  set  apart 
50  per  cent,  of  the  net  profits  to  Indemnity 
the  subscribers  to  the  guaranty  fund,  for  tbe 
risk  assumed,  was  therefore  impossible  of 
performance.  We  find  it  unnecessary  to  de- 
cide whether  this  position  to  sound  or  crther; 
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wise,  since  the  court  fonnd,  upon  what  we 
concelTfl  to  be  ample  evidence,  facts  whlcb 
in  equity  sbonld  estop  the  appellants  from 
questioning  tix  validity  of  the  agreement 
The  agreement  was  made  for  the  purpose 
of  glytng  to  the  company  an  appearance  of 
flnancial  backing  and  stability  which  It  oth- 
erwise wonid  not  hare  had.  That  it  was 
so  nsed  by  the  officers  and  agmts  of  the  com- 
pany thronghout  practically  all  of  the  solvit 
existence  of  the  corporation  is  eatabllBbed 
by  evidence  so  convincing  as  to  leave  little 
room  for  doubt  It  is  fairly  appar^t  from 
the  erideDce  that  the  various  agents  of  the 
company  were  instructed  to  and  did  exploit 
this  guaranty  fund  as  an  aid  in  writing  In* 
snranoe.  That  It  was  featured  on  the  sta- 
tlon^  of  the  company,  and  that  the  words 
"flOO^OOO  Goarftttty  VuoA**  appeared  in  con- 
splcuons  red  letters  on  the  back  of  its  pol- 
Ides,  was  uxiGantradicted.  That  the  sub- 
flcribers  to  the  agreeiuent  ^  not  know  and 
acquiesce  In  this  purpme  and  these  oses  of 
it  surpasses  beUet.  Its  purpcne  was  apparent 
upon  Its  face,  and  It  can  hardly  be  concdred 
that  bnsiuess  men  who  would  subscribe  sndi 
an  instnunoit  would  not  retain  sufficient 
interest  in  its  fote  to  leam  that  it  was  ex- 
tenslTely  advertised  as  an  Indacement  for 
tmslnees.  Ita  suocess  as  a  business  getter 
was  demonstrated  by  the  fact  that  betwew 
April  26^  190T,  the  date  of  Its  ezecntkHi,  and 
October  11,  1007,  about  |2,fi00,000  of  insur- 
ance, being  iffactically  all  of  the  buriness 
ever  done  by  the  company,  was  written.  On 
plainest  prlndples  of  equity  these  men  idionld 
now  be  esttnoed  to  dray  their  liability  for 
Are  losses  falliiv  within  the  terms  of  their 
undertaking. 

(21  It  Is  also  extended  that  there  were 
ctftain  notes  betonging  to  the  company 
whidk  the  receiver  bad  made  no  effort  to  col- 
lect, and  that  since  by  the  terms  of  the  con- 
tract the  available  assets  of  the  company  must 
be  flrqt  resorted  to,  there  conld  be  no  liability 
upon  the  contract  until  these  notes  were  col- 
lected and  the  proceeds  exhausted.  The 
history  of  these  notes  makes  it  evident  that 
they  were  without  consideration,  were  never 
assets  of  the  company,  and  should  have  been 
returned  to  their  makers.  A  few  days  before 
the  company  was  declared  insoIf«it,  and 
long  after  it  was  in  fact  so,  the  state  Insur- 
ance commissioner  notified  the  officers  of 
the  company  that  it  would  have  to  cease 
writing  insurance  unless  it  reorganized  upon 
a  stock  basis  or  reinsured  In  some  other 
company,  and  demanded  security  that  one 
of  these  things  would  be  done  as  a  condition 
to  a  continuance  of  the  company's  license. 
Thereupon,  certain  officers  of  the  company 
and  persons  interested  therein  deposited 
with  the  insurance  commissioner  their  per* 
sonal  notes  z^tega-ting  the  sum  of  flS,000. 
It  is  obvious  that  the  Insurance  commissloo- 
or  bad  no  authority  to  permit  a  continuance 


of  business  on  the  security  of  these  notes, 
and  that  tbey  never  in  fact  had  that  effect 
or  resulted  in  any  benefit  to  the  company. 
No  Insurance  was  ever  written  because  of 
or  on  the  faith  of  these  notes,  and  In  fact 
within  a  day  or  two  after  they  were  executed 
and  deposited  the  company  was  declared  in- 
solvent and  the  receiver  appointed.  They 
were  without  valid  con^eration  and  were 
never  Intended  as  nor  became  assets  of  the 
company. 

[I]  The  eoDtoktlon  of  the  aH>enant  Needy 
that  he  was  released  from  the  guaranty 
agreemoat  by  the  company  nnnot  be  8n»- 
talned.  It  Is  true  that  the  board  by  resolu- 
tion sought  to  release  Um  on  October  11, 
1007^  but  that  iraa  after  practlcaUy  all  of 
the  poUdes  ever  written  by  the  conqnny 
had  been  takm  out  The  guaranty  fund 
contract  having  been  represented  as  behind 
these  polities*  the  company  had  no  power 
to  release  any  of  the  signers  of  the  contract 
or  to  ottierwise  Impair  the  fund  as  against 
losses  covered  by  these  policies,  which  had 
or  might  thereafter  accrue.  For  the  same 
reason  his  alleged  counterclaim,  however 
good  it  might  have  been  as  against  general 
creditors  of  the  company,  could  not  be  as- 
serted as  against  the  beneficiaries  of  this 
guaranty  fund  contract.  The  same  estoppel 
which  prevents  him  from  denying  the  valid- 
ity of  the  contract  also  prevents  him  from 
asserting  the  release  or  counterclaim.  The 
guaranty  fund  was  not  created  as  a  security 
for  general  liabilities  of  the  company,  but 
for  the  payment  of  fire  losses. 

It  Is  suggested  that  the  appellant  Kirk 
was,  after  trial  and  before  the  entry  of  the 
^dgment  in  this  action,  discharged  as  a 
bankrupt,  and  that  the  Judgment  against 
him  is  therefore  illegal.  There  Is  nothing  In 
the  record  before  us  to  indicate  such  a  dis- 
charge, nor  anything  showing  that  such  a 
discharge  was  ever  called  to  the  attention 
of  the  trial  court. 

The  judgment  Is  affirmed. 

MOUNT,  FULIiBRTON,  MAIN,  and  MOB- 
BIS,  JJ.,  concur. 


(73  WutL  248) 

0IT7  OF  SPOK&NB  v.  lElMON. 

(Suprnae  Court  of  WaBbington.   April  28, 

1013.) 

1.  Municipal  Corporations  (|  112*)— Obdi- 

NANCES—VaUDITT— TlTIJ». 

An  ordinance  maitiag  it  a  nUsdemeanor  to 

keep  more  than  a  certsin  number  of  horses  in 

a  bam  without  a  license,  entitled  "An  ordi- 
nance regulating  the  construction,  •  •  • 
maintenance,  use,  «  «  *  and  equipment  of 
buildings/'  is  not  invalid  under  Spokane  Char- 
ter, art.  3,  §  13,  requiring  the  subject  of  every 
ordinance  to  be  aet  out  clearly  in  the  title, 
aince  the  title  of  the  act  le  suIEcient  to  inclode 
the  provision  mentioned;  it  b^ng  anneeeseary 
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for  tbe  title  to  be  an  index  to  the  contents  of 
tbe  act 

[Ed.  Note.— For  other  cMes,  >ee  Municipal 
Corporations,  Cent.  Dij.  H  268-262;  Dec.  L>ig. 

2.  MnHiciPAL  Corporations  (8  48*)— Obdi- 
RANCES— Repeal  bt  Chabteb. 

Spokane  Ordinance  lio.  A — IfjSS,  regulating 
the  construction  and  use  of  buildings,  and  pro- 
viding tbat  no  permits  for  the  erection  of  sta- 
bles of  a  certain  size  sbaU  be  issued,  unless  au- 
thorised b;  tbe  board  of  public  works  after  a 
bearing,  was  not  repealed  by  the  adoption  of 
a  new  cltj  charter  which  changed  the  form  of 
dty  government  from  a  mayor  and  coancil  to 
a  commiflsion  form  of  government  consisting 
of  five  commissioners,  for  sections  22  and  23 
of  the  charter  provided  that  the  powers  not 
otherwise  provided  for  should  be  distributed 
among  five  departments,  one  of  which  was  the 
department  of  public  works,  and  that  the  com- 
missioaer  in  charge  of  each  department  should 
have  control  of  all  the  affairs  and  property 
which  belonged  to  his  department,  while  sec- 
tions 119  and  120  declared  that  every  ordi- 
nance in  force  at  tbe  time  of  the  adoption  of 
the  charter  sboald  continue  until  amended  or 
repealed,  and  that  the  government  and  offices 
existing  prior  to  the  adoption  of  the  charter 
should  continue  untU  tbe  election  and  qualifica- 
tion of  officers  first  dected;  it  thus  appearing 
that  the  commissioner  of  public  works  was 
Bubstitnted  for  the  old  board  of  public  works, 
whlcQ  was  abolished. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatione,  Cent  Dig.  |$  127,  128,  130-lS3: 
Dec.  Dig.  8  48.*] 

3.  MUNICIPAI.  COBPOE&TIONB  ($  120*)— OBDI- 

raucks— Pbosecutiohb— DEraNSEs. 

In  a  prosecution  (or  violating  a  municipal 
ordinance  regulating  the  use  of  stables,  it  is 
no  defense  tb^t  tbe  stable  was  not  in  violation 
of  Jaw  before  the  adoption  of  the  ordinance; 
it  appearing  that  It  had  been  maintained  in  vio- 
lation of  ancb  law  thereafter. 

[Ed.  Note.— For  other  cases,  see  Hnnidpal 
Corporations.  Cent  Dig.  U  274r-280;  Dec.  Dig. 
8  120.*] 

D^rtnwnt  1.  Appeal  from  Svportor 
CoaTt,  Spokane  County;  John  D.  Hlnkle, 
Judge. 

Charlee  Lemon  was  convicted  in  the  mu- 
nicipal court  of  violating  an  ordinance  ot  the 
dty  ot  Spokane,  and  being  again  emiTicted 
in  tbe  superior  court,  to  wbich  he  (u^iealed, 
he  again  appeals.  Affirmed. 

John  M.  Gleeson  and  B.  M.  Branford,  both 
of  Spokane,  for  appellant.  H.  M.  Stephens, 
Wm.  E.  Richardson,  and  Arthur  L.  Hooper, 
all  of  Spokane,  for  respondent 

MOUNT,  J.  The  d^!endant  was  convicted 
In  the  municipal  court  of  the  cltr  of  Spokane 
under  a  con^lalnt  charging  him  with  a  ml»- 
demeanor  committed  by  using  a  building  as 
a  rtable  for  more  than  four  animals  within 
tbe  city  without  a  permit  tiierefor.  He  ap- 
pealed from  the  municipal  court  to  the  su- 
perior court  of  Spokane  county,  where  upon 
a  trial  before  a  Jury  be  was  again  convicted. 
Tbe  superior  court  sentenced  bim  to  pay  a 
fine  of  $10  and  costs.  He  appeals  fnnn  that 
Judgment 

Tbe  aniiellant  all^Ees  here  tbat  tbe  court 
erred  in  overruling  bis  objection  to  any  evi- 


dence being  beard;  In  denying  bis  motion 
for  an  instructed  verdict  and  a  motion  for 
Judgment  non  obstante  veredicto;  and  in  re- 
fusing to  give  certain  instmctions.  Tbe 
basis  for  the  objection  to  the  testimony  and 
the  motion  for  an  Instructed  verdict  and 
for  Judgment  non  obstante  Is  the  conteotioD 
that  the  ordinance  under  wtaidk  tbe  tbeteaA- 
ant  was  prosecated  la  void. 

It  appears  that  in  the  year  lOOd,  tbe  city 
of  Spokane  enacted  an  ordinance  (Na  A— 
460^  «ntitled,  "An  ordinance  regulating  the 
coqBtmctlon,  enlargement,  raising,  alteration, 
repair,  removal,  maintenance,  use,  area, 
height,  and  equipment  of  bnlldings ;  regulat- 
ing tbe  character  and  use  of  materials  bi 
and  for  buildings;  providing  for  the  Is- 
suance of  permits  therefor,  and  for  tbf  cod- 
demnatlon  of  buildings  dangerooB  to  property 
or  jwrsons,  within  the  limits  of  tbe  city  of 
Spokane;  providing  a  penalty  for  violation 
thereof;  and  repealing  all  ordinances  and 
parts  of  ordinances  In  conflict  herewith.'' 
This  ordinance  contains  867  sections.  Sec- 
tion 364,  fiubd.  1,  of  this  ordinance,  pro- 
vided :  "That  no  permit  for  the  erection  or 
alteration  of  a  bulldbig  to  be  used  as  a 
stable  for  more  than  five  bead  of  stock  shall 
be  issued  nnlem  the  same  be  authorized  by 
the  board  of  public  works,  after  a  hearing 
as  hereinafter  provided."  Tbe  section  then 
provided  for  a  written  application  to  be  filed 
with  the  building  inspector,  a  notice  to  and 
report  of  tbe  health  officer  and  chief  of  tiw 
fire  d^rtment,  and  notice  ot  hearing  vt  ob- 
jectlona  before  the  board  ot  public  worits, 
and  upon  audi  bearing,  if  it  appear  that  Uie 
use  of  such  building  wUl  not  be  lajurfous 
or  dangerous  or  a  pubUc  nuisance,  the  board 
of  public  works  la  autbortaed  to  Isme  a  per- 
mit for  the  use  of  sufdi  bulldii^  m  a  stable 
for  more  flian  five  bead  ot  stotfk.  Tbm- 
after,  In  January,  1911,  the  dty  coancil  of 
the  dty  of  Spokane  passed  Ordinance  N&  A— 
6855,  the  title  of  which  was  as  foUowa:.  "An 
ordinance  amending  section  864  of  Ordi- 
nance Mo.  A — ^BS8  entitled,  *An  ordinance 
regulating  the  coustmcUoa,  enlargement 
raising,  slteraUtm,  repair,  removal,  main- 
tenance, use,  area,  height;  and  equipment  of 
buildings ;  regulating  tbe  cbsracter  and  nse 
of  materials  in  and  for  buildings;  prorUHng 
toT  the  issuance  of  peimits  ttaerefw,  and 
for  the  condemnation  of  buildings  dangerous 
to  property  at  persona,  wltihin  the  Lhnlts  of 
the  dty  of  Spokane;  providing  a  penalty 
for  the  violation  thereof,  and  repealing  all 
ordinances  and  parts  of  ordinances  in  con- 
flict b^ewitb,'  paaaed  tbe  dty  conndl  Oe> 
tober  13tb,  1909."  This  amendment  was 
substantial^  tbe  same  as  sectiofr  384  of  the 
original  ordinance,  except  aa  to  the  number 
of  horses  and  ezc^t  as  to  details  In  giving 
notice  and  hearing.  Thereafter,  In  Ifarefa. 
1911,  tbe  dty  of  Spokane  adopted  a  fiecc- 
bold^s  charter,  which  changed  the  fitwrn  of 
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the  gorernment  from  a  mayor  and  conn- 
gll  to  a  commission  form  of  goTemment  con- 
sisting of  five  conunisslonerB.  Section  22  of 
the  city  charter  provides  that  "ttie  executive 
and  admlttlatratlTe  powers,  authority  and 
duties  not  otherwise  provided  for  herein, 
shall  be  distributed  among  five  departments 
as  follows :  (a)  Department  of  pnbUc  affairs. 
<b)  Department  of  finance,  (c)  Department 
of  public  saf^y.  (d)  D^rtment  of  public 
works,  (e)  Department  of  public  utilities." 
The  charter  also  provides  that  the  cooncll 
shall  designate  one  member  to  be  commis- 
sioner In  chhrge  of  each  department.  That 
the  commissioner  in  charge  of  each  depart- 
ment shall  have  the  control  of  all  the  affairs 
and  property  which  belong  to  his  department 
Section  28,  City  caiarter.  The  charter  also 
provides  that  "every  ordinance  and  resolu- 
tion In  force  at  the  time  of  the  adoi»tion  of 
tilts  charter,  except  In  so  far  as  it  Is  Incon- 
sistent with  this  charter,  Bball  continue  In 
force  until  amended  or  repealed"  (section 
110,  City  Charter),  and  that  "the  government 
and  ofltces  existing  prior  to  the  adoption  of 
this  charter,  shall  continne  until  the  elec- 
tion and  qualification  of  officers  first  elected 
under  this  charter  at  the  general  election 
in  March,  1911"  (section  120.  City  Charter). 
No  provision,  except  as  above  stated,  was 
made  for  the  contlnaance  of  the  officers 
theretofore  known  as  the  board  of  public 
works. 

The  defendant  constructed  a  bam  and 
used  the  same  for  a  stable  for  more  than 
four  horses  without  applying  for  or  receiv- 
ing a  permit.  In  November,  1911,  while  the 
defendant  was  so  using  his  barn,  the  city 
commissioners  of  Spokane  passed  Ordinance 
No.  0—494.  the  title  of  which  is  as  follows': 
"An  ordinance  amending  section  1  of  ordl- 
iian<!e  No.  A — 6855  entitled.  'An  ordinance 
amending  section  364  of  Ordinance  Na  A— 
40S8.  entitled,  An  ordinance  regulating  the 
conatmctton,  enlai^ement,  raisingf  alteration, 
repair,  rauovalr  maintenance,  usev  area, 
tkeltfht  and  equipment  of  bnlldliigB;  regulat- 
ing the  character  and  use  of  materials  in  and 
for  buildings ;  providing  for  the  issuance  of 
Iiermlts  tbe^or,  and  for  the  condemnation 
of  bnlldii^  dangerous  to  property  w  per- 
Bons,.  within  the  Umlts  of  the  city  of  Spo- 
kane; ifrovldlng  a  penalty  for  the  violation 
thereof,  and  repealing  all  ordinances  and 
parts  of  ordinances  in  convict  herewith, 
passed  the  clt?  council  October  13th,  1909/ 
passed  by  the  dty  council  January  Srd,  1911, 
and  declaring  an  emergency."  This  amend- 
ment la  substantially  the  same  as  Amend- 
ment No.  A— SS55  above  referred  to,  except 
that  it  provides  for  a  hearing  before  the 
commissioners  sitting  as  a  council  Instead  of 
a  bearing  before  the  board  of  public  works, 
as  hereinbefore  stated. 

The  appellant  Insists,  first;  that  this  last 
ordinance  is  void  because  It  amends  the 
IHreyJou*  .ordinanoe  hy.  reference  to  title 


merely;  and,  second,  that  the  title  itself  la 
not  sufficient  to  suggest  the  subject  leglslat?- 
ed  upon.  The  section  as  amended  was  set 
out  In  full.  It  was.  not  therefore  an  amend- 
ment by  reference  to  the  title  merely. 

[1]  lie  new  dty  charter  in  force  at  the 
time  provides:  "The  subject  of  every  ordi- 
nance shall  be  set  out  clearly  In  the  title 
thereof."  Section  13,  art  3,  City  Charter  of 
Spokane.  The  subject  of  the  ordinance  ap- 
pears to  be  set  out  dearly  In  the  titla  It 
states  in  both  the  amending  titles  and  In  the 
original  title  l^t  It  is  an  ordinance  regulat- 
ing the  use  of  buildings  within  the  dty 
limits  of  the  dty  of  Spokane.  And  that  is, 
in  fact,  the  subject  which  was  legtalated  upon 
In  the  original  ordinance.  In  the  first  amend- 
ment, and  in  the  second  amendment  by  the 
dty  commissioners  sitting  as  a  coundL  We 
have  many  times  held  under  our  constitu- 
tional iprovislon  that  the  title  of  a  legislative 
act  Is  snffldent  if  It  contains  well-choeen 
words  suggestive  of  the  subject  treated,  that 
It  need  not  be  an  Index  to  the  contents  of 
the  act,  and  is  not  required  to  go  into  de- 
tails. State  ex  rel.  Z^nt  v.  Nichols,  50  Wash. 
608,  97  Pac.  728,  and  cases  there  dted. 

[2]  The  appellant  next  contends  that  the 
ordinance  as  amended  by  Ordinance  No. 
A — 5855  was  repealed  by  the  charter,  and 
therefore  became  Inoperative,  and  not  sub- 
ject to  amendment  As  we  have  seen  above, 
the  charter  adopted  after  the  first  amend- 
ment of  the  ordinance  expressly  saved  ordi- 
nances which  were  in  force  at  the  time  of 
its  adoption,  except  in  so  far  as  inconsistent 
with  the  charter.  Section  119.  City  Charter. 
It  is  claimed,  however,  that  the  board  of 
public  works  ceased  upon  the  election  of  of- 
ficers under  the  new  charter.  It  is  true  that 
ofiUcers  of  the  board  ceased  at  that  time; 
but  the  law  was  in  effect  as  It  had  been  pre- 
viously, and  a  new  officer,  viz.,  t^e  commis- 
sioner of  public  works,  was  by  the  terms  of 
the  new  charter  substituted  and  placed  in 
charge  of  all  the  affairs  of  that  d^rtment 
The  amendment  whidi  was  passed  after  the 
new  charter  Iwcame  ^ecUve  bad  the  ect 
of  substituting  the  coundl  instead  of  the 
commissioner  of  public  works  for  hearings 
Vpon  questions  affecting  the  use  of  buildings. 

Appellant  argues  that  the  case  of  State  ex 
rel.  Rose  v.  Hlndley,  67  Wash.  240.  121  Pac. 
447,  is  authority  for  his  position  that  the 
board  of  public  works  and.bullding  inspector 
were  abolished  by  the  new  chartm.  In  that 
case  we  tuAd  that,  tiie  new  charter  having 
made  no  provisions  for  certain  employ^, 
such  officers  were  dispensed  wltii.  But  In 
this  case,  as  we  have  seen,  the  board  of  pub- 
lic works  was  smwrseded  by  an  officer  ex- 
pressly provided  fOr  in  the  charter;  and 
that  case,  therefore,  has  no  bearing  upon 
this.   The  ordinance  Is  clearly  valid. 

IS]  It  is  next  ai^ued  by  the  appellant  that 
the  court  erred  In  refusing  to  instruct  the 
Jury  as  follows  Xhat  if  they  be? 
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lieve  from  the  evidence  in  this  case  that  J. 
W.  Wilson  and  Charles  Lemon  were  run- 
ning and  operating  a  livery  or  a  sale  stable 
where  more  than  four  head  of  horses  were 
kept  previous  to  the  hour  of  2  o'clock  p.  m. 
on  the  28th  day  of  NoTember,  1911,  that  you 
should  find  said  defendants  and  each  of 
them  not  guilty  of  the  misdemeanor  charged 
in  this  case" — upon  the  ground  that,  if  the 
appellant  was  using  the  building  for  a  stable 
tor  more  than  four  head  of  horses  at  the 
time  the  amended  ordinance  was  passed,  be 
might  continue  to  bo  use  it,  for  the  reason 
that  the  ordinance  was  not  retroactive.  In 
the  first  place,  we  understand  from  the  rec- 
ord and  the  briefs  that  the  appellant  was 
using  the  premises  as  a  stable  In  violation  of 
the  ordinance  which  was  in  force  at  the 
time  be  began  to  use  It  as  a  stable  for  more 
than  four  head  of  horses,  and,  secondly,  he 
continued  to  use  it  as  such  unlawfully  after 
the  amended  ordinance  was  passed.  Com- 
plaint was  made  on  December  27,  1911, 
charging  that  the  defendant,  violated  the 
ordinance  on  the  13th  day  of  December,  1911, 
which  was  one  month  after  the  passage  of 
the  last  ordinance.  There  is  therefore  no 
merit  in  the  contention  tbat  the  ordinance 
was  being  enforced  retroactively,  or  that 
the  appellant  was  lawfully  using  Uw  building 
at  the  time  be  was  arrested. 

We  find  no  error  In  the  record;  the  Judg- 
ment Is  affirmed. 

GROW,  C.  J.,  and  GOSE  and  PARKER, 
JJ«  ooncnr. 


(73  Wasb.  699) 

CITY  OF  SPOKANE  v.  WILSON. 

(Supreme  Court  of  WaBhington.   April  28, 
1913.) 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  John  D.  Hiakle,  Judge. 

J.  W.  Wilson  was  convicted  in  the  muntcipal 
court  of  violating  an  ordinance  of  the  city  of 
Spokane,  and  from  a  judgment  of  conviction 
in  the  district  court  whence  he  appealed  be 
again  appeals.  Affirmed. 

John  M.  Gleeson  and  B.  M.  Branford.  both 
of  Spokane,  for  appellant.  H.  M.  Stephens, 
Wm.  B.  Richardson,  and  Arthur  L.  Hooper,  all 
of  Spokane,  for  respondent. 

PER  CURIAM.  The  facts  in  this  case  are 
Identical  with  the  tacts  In  Citv  of  Spoknne  v. 
Charles  Lemon  (So.  10,745)  131  Pac  853,  and 
for  the  reasons  there  stated  the  judgment  Is 
affirmed. 

(73  Waih.  1S8) 

NORTH  COAST  R.  CO.  v.  GENTRY  et  nx. 

(Supreme  Court  of  Washington,    April  28, 
1913.) 

1.  EuTNKRT  Domain  ({  244*)  —  Condemna- 
tion—Time  TiTU  Passes. 

Rem.  &  BaL  Code,  |  927,  provides  tbat 
"at  the  time  of  rendering  judgment  for  damage 
ea,  •  *  •  if  the  damages  awarded  be  then 
pidd.  or  upon  their  payment,  if  not  paid  at 
the  time  of  rendering  such  judgment,  the  court 
*  *  *  Shan  also  «nter  a  judgment  *  *  * 


of  appropriation  of  the  land"  condemned^ 
"thereby  vesting  the  legal  title  to  the  same  in 
the  corporation  seeking  to  appropriate  sndb 
land."  SectioD  929  provides  that,  upon  the  en- 
try of  judgment,  the  condemnor  may  pay  the 
damages  asaeased  and  costs  by  depositing  the 
same  with  the  clerk  of  the  superior  court,  and 
that,  upon  such  payment  into  court,  the  con- 
demnor Bhall  be  discharged  from  liability  for 
the  land,  unless  upon  appeal  a  larger  amount 
of  damages  be  recovered,  provided  mat,  in  case 
of  appeal  to  the  Supreme  Court,  the  monej 
paid  into  the  superior  court  ahall  remain  in  its 
custody  until  final  determination  in  the  Su- 
preme Court.  Section  provides  Uiat  tht 
appeal  shall  bring  before  the  Supreme  Conrt 
the  propriety  and  Justice  of  the  amouot  of  tbe 
damages,  and  section  932  provides  that  tbe 
construction  of  any  railway,  surface  tram- 
way,  etc.,  shall  not  be  delayed  by  die  prMe- 
cQtion  of  the  appeal  of  any  party  to  condemna- 
tion proceedings,  provided  that  the  corpora* 
tion  execute  a  bond  conditioned  that  the  per- 
sons executing  the  same  shall  pay  whatever 
amount  may  be  required  by  the  judgment 
Held,  tbat  the  title  which  vested  In  the  con- 
demnor upon  payment  of  the  money  into  court 
and  the  procuring  of  a  decree  of  appropriation 
was  not  divested  by  an  appeal  from  the  award 
to  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Emioent 
I^main.  Cent  Dig.  H  630-636;   Dec.  Dig.  | 

2.  EuiNSNT  Domain  ({  246*)— Abandokhknt 
OF  Proceedings. 

In  the  absence  of  statute,  the  effect  of  con- 
demnation proceedings  is  simply  to  fix  the  price 
for  which  the  condemnor  can  have  tbe  proper- 
ty, and  tbe  proceedings  may  be  al>andoned, 
even  after  judgment  of  appropriation,  without 
incurring  any  liability  to  pay  the  damages 
awarded. 

[Ed.  Note.— For  other  cases,  see  Enunnt 
Domain,  Cent.  Dig.  H  617-657:  Dec.  LHc  1 
M6.*] 

3.  EuTNKHT  Domain  ({  246*)— Abandonmknt 
OF  Pboceedinos. 

In  view  of  Rem.  &  Bal.  Code,  S  029,  pro- 
viding that,  in  cases  of  appeal  in  cond«nnati<Mi 
proceedings,  tbe  amount  paid  into  the  superior 
court  shall  remain  in  that  court  until  final  de- 
termination of  the  aiqieal,  the  payment  of  mon- 
ey into  court  suspends  the  right  to  abandon 
the  proceedings  pending  appeal,  so  that  an  at- 
tempted withdrawal  of  the  money  in  violation 
of  the  statute  could  not  operate  as  an  aban- 
donment 

[Ed.  Note.— For  other  cases,  see  Ihnincsit 
Domabi.  Cent  Dig.  K  647-657;  Dvu  Die.  1 
246.*] 

4.  Eminent  Domain  (i  283*)— Afpkal— Bs- 

VEBSAL— Pboceedinos  oh  Rbtriai.. 

Tbe  retrial  of  a  case  in  condemnation  pro- 
ceedings, upon  remand  after  reversal  on  an  ap- 
peal involving  the  projiriety  and  justice  of  the 
amount  of  cumages,  is  confined  to  that  umc 
issue,  though  the  retrial  is  de  novo. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |  687;  Dec.  Dtg.  f  263.«] 

Department  2.  Appeal  from  Bnpertor 
Court,  Spokane  County;  Henry  It.  Keniwii, 
Judge. 

Action  by  the  North  Ooast  Railroad  Com- 
pany against  Jesse  Geatxy  and  wU&  On 
plaintiff's  motion  an  order  was  entered  x«- 
quiring  defendants  to  pay  Into  ?ourt  a  sam 
Bufticlent  to  Ilqaldate  taxes  upon  property 
condemned  by  plaintiff,  From  this  ordw  de- 
tendants  appeal.    Order  reversed. 
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Uerritt,  OswaM  ft  Merritt,  of  Spokane,  for 
appellants.  W.  W.  Cotton,  of  Portland,  Or., 
and  Hamblot  ft  Gilbert,  of  Spokane  for  re- 
spwdoit 

BliUS,  J.  ^e  respondent  commenced  this 
action  on  December  23,  1908,  to  condemn 
certain  real  estate  alttiated  In  the  dty  of 
Spokane,  tbe  legal  title  to  which  was  at  that 
time  In  the  NortUwestem  ft  Pacific  Hypo- 
tbeek  Bank.  The  appellants  held  a  'contract 
to  purchase  Uw  property,  npon  which  there 
was  a  balance  owing  to  tbe  bank.  Tbe  or- 
der of  public  use  and  necessity  was  regular- 
ly entered,  and  In  March,  1909,  the  canse  was 
tried  to  a  Jury,  which  returned  a  verdict 
assessing  the  damages  at  986,000.  Thereap< 
on  tbe  respondrat  paid  to  the  clerk  of  the 
court  the  sum  of  f85,111.05,  covering  the 
award  and  costs,  and  procured  the  entry  of 
a  decree  and  Judgment  for  the  amonnt  of  tbe 
verdict  and  $111.06  costs,  and  decreeing  that 
the  land  described  "be,  and  the  same  Is 
hereby,  appropriated  to  the  use  of  the  pe> 
tltioner,  the  North  Coast  Railroad  Company* 
a  corporation,  and  the  legal  title  la  hereby 
vested  In  said  corporation."  The  a^tellants 
here,  as  defendants  In  the  original  action, 
api;)ealed  from  the  award  made  in  the  orig- 
inal decree.  This  court  reversed  that  judg- 
ment and  remanded  the  cause  for  a  new  trial 
upon  the  issue  of  damages.  North  Coast 
Railroad  Company  v.  Gentry,  68  Wash.  82, 
107  Pac.  1060.  After  the  appellants  had  giv- 
en notice  of  that  appeal,  the  respondent  with- 
drew the  amount  so  deposited,  less  the  costs. 
There  Is  nothing  in  the  record  to  Indicate 
that  tbe  appellants  bad  notice  of,  knew  of, 
or  In  any  manner  acquiesced  in  the  with- 
drawal of  this  money  from  the  registry  of  the 
court  Pending  that  appeal,  the  appellants 
completed  payment  for  the  land  and  receiv- 
ed a  deed  from  the  bank,  so  that  the  ap- 
pellants alone  are  now  Interested.  Fending 
tbat  appeal,  the  respondent  did  not  enter  In- 
to any  bond  to  obtain  possestdon  of  the  prop- 
erty as  provided  by  Rem.  &  Bal.  Code,  S  932, 
and  during  that  appeal,  and  until  tbe  enter- 
ing of  a  second  Judgment,  the  appellants,  so 
far  as  the  record  shows,  remained  in  pos- 
session of  the  proper^.  In  October,  1010, 
a  second  trial  was  had  on  the  Issue  of  dam- 
ages. In  which  the  Jury  assessed  the  dam- 
ages at  |96,86S.7S.  A  Judgment  and  Qnal 
decree  of  condemnation  was  mtered  on  No- 
vember 18,  1010,  and  on  the  same  day  the 
full  amount  of  that  Judgment  and  costs, 
amounting  to  $97,192.25,  was  paid  into  court 
by  tbe  respondent,  and  was  by  the  clerk  of 
court  paid  over  to  the  appellants*  attorneys, 
and  the  second  Judgment  was  satisfied  of 
record.  Between  the  first  and  second  trials 
general  taxes  for  tbe  year  1909  accrued  and 
became  a  lien  against  the  property  In  the 
sum  of  $607.72,  with  Interest  thereon  at  the 
rate  of  15  per  cent  per  annum  from  June 
1,  1910.  On  May  28,  1911,  respondent  filed 
a  petition  aettlBg  op  the  foregoing  facts,  ez- 


c^t  that  It  made  no  reference  to  the  first 
trial  or  the  payment  of  the  amount  ot  the 
Judgment  therein  to  the  clerk,  nor  Its  with- 
drawal by  the  respondent  The  petition 
prayed  for  an  order  requiring  the  appellants 
to  answer  and  show  cause  why  they  should 
not  t>e  required  to  pay  Into  the  registry  of 
the  court  a  sum  sufficient  to  liquidate  these 
taxes,  and  tbat  upm  final  hearing  an  order 
be  made  to  tbat  effect,  and  for  general  re- 
lief. The  appellants  appeared  and  filed  an 
affidavit  setting  forth  the  facta  substantlaUy 
as  above  stated,  whldi  affidavit  was  not  con- 
troverted by  tbe  respondent  A  bearing  was 
had  upon  the  petition  and  affidavit,  and  the 
court  on  December  7, 1911,  entered  an  order 
requiring  the  appellants  to  pay  the  clerk  the 
sum  of  $597.72,  with  Interest  fiom  June  1, 
1910,  at  tbe  rate  of  16  per  cent  This  appeal 
Is  ttom  that  order. 

Both  parties  concede  that  the  taxes  must 
be  paid  by  tbe  party  In  whom  the  title  was 
when  tbe  lien  of  the  taxes  attached.  The 
at^Uants  contend  that  the  first  decree  of 
aivropxlation  vested  the  legal  title  of  the 
real  estate  In  the  resptrndent  for  corporate 
purposes;  that  by  the  ai^eal  the  propriety 
and  Justness  of  the  amonnt  of  damages  was 
the  sole  question  In  Issue;  that  respondent 
had  no  right  to  withdraw  the  money  paid  to 
the  clerk;  and  that  Its  withdrawal  In  no 
manner  divested  tbe  title  acquired  by  the  first 
decree.  Tbe  respondent  makes  tbe  counter 
contention  that  the  condemnation  could  have 
been  abandoned  at  any  tUne  prior  to  the 
entry  of  the  last  Judgment  and  payment  ot 
damages  thereby  awarded  to  the  parties  en- 
titled thereto,  and  that  therefore  no  title 
passed  by  the  first  decree  of  appropriation. 

[1}  The  exact  question  here  pres^ted  has 
never  been  determined  by  this  court  It  Ufust 
be  solved  by  reference  to  the  statute  govern- 
ing the  exercise  of  tbe  right  of  eminent  do- 
main. Tbat  statute  (we  cite  Rem.  ft  BaL 
Code  by  section  number),  so  far  as  here  ma- 
terial. Is  as  follows: 

"Sec.  ^27.  At  the  time  of  rendering  judg- 
ment for  damages,  wbeOier  npon  default  or 
trial.  If  the  damages  awarded  be  then  paid, 
or  upon  their  payment,  If  not  paid  at  the 
time  of  rendaing  such  Judgment,  the  court, 
or  Judge  thereof,  shall  also  enter  a  Judgment 
or  decree  of  appropriation  of  the  land,  real 
estate,  premises,  right  of  way,  or  other  prop- 
erty sought  to  be  appropriated,  thereby  vest- 
ing the  legal  title  to  tbe  same  in  the  corpo- 
ration seeking  to  appropriate  sndi  land,  real 
estete,  premises,  right  of  way,  or  other  pnq>- 
erty  for  corporate  purposes." 

Section  929,  after  providing  npon  tbe  ratry 
of  the  Judgmrat  the  condemnor  may  pay  the 
damages  assessed  and  costs  by  depositing 
tbe  same  with  the  clerk  of  the  superior  court, 
to  be  paid  out  under  tbe  direction  of  tbe 
court  or  Judge  thereof,  and  dedarlng  that 
upon  such  payment  Into  court  the  condemnor 
shaU  be  relteved  and  dlsdiarged  fn»n  all 
UabiUtT'  tSoi  the  land  ot  properly,  taken,  un- 
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less  upon  appeal  a  larger  amount  of  damages 
be  recovered,  continues:  "And  in  tliat  case, 
only  for  tlie  amount  in  excess  of  tbe  sum  paid 
Into  said  court,  and  tbe  costs  of  appeal: 
Provided,  tbat  in  case  of  an  appeal  to  tbe 
Supreme  Court  of  tbe  state  by  any  party  to 
the  proceedings,  tbe  money  so  paid  into  tbe 
superior  court  by  aucb  corporation  as  afore- 
said sball  remain  In  tbe  custody  of  sucb  court 
until  the  final  determination  of  tbe  pro- 
ceedings by  the  said  Supreme  Court." 

Section  931  gives  a  right  of  appeal  from 
tbe  Judgment  for  damages,  declares  tbat 
"such  appeal  shall  b^g  before  tbe  Supreme 
Court  the  proprirty  and  Justness  of  tbe 
amount  of  damages,"  and  provides  tbat  no 
bond  tAiaU  be  required  of  tbe  person  interest- 
ed in  the  property  sought  to  be  appropriated, 
but  that,  If  the  condemnor  Is  appellant.  It 
shall  give  a  bond  like  that  prescribed  In  tbe 
following  section. 

The  next  section  is  as  follows:  "Sec.  932. 
Tbe  construction  of  any  railway  surface 
tramway,  elevated  cable  tramway,  or  canal, 
or  tbe  prosecution  of  any  works  or  Improve- 
ments by  any  corporation  as  aforesaid  sball 
not  be  hindered,  delayed  or  prevented  by  the 
prosecution  of  tbe  appeal  of  any  party  to  tbe 
proceedings;  Provided,  tbe  corporation  afore- 
said sball  execute  and  file  wltb  the  clerk  of 
the  court  in  wblcb  the  appeal  is  pending  a 
bond  to  be  approved  by  said  clerk,  with  suf~ 
0cient  sureties,  conditioned  that  tbe  persons 
executing  the  same  shall  pay  whatever 
amount  may  be  required  by  the  judgment  of 
tbe  court  therein,  and  abide  any  rule  or  or- 
der of  the  court  In  relation  tp  tbe  matter  in 
controversy." 

The  respondent  paid  Into  court  the  amount 
of  the  original  judgment  and  costs  and  pro- 
cured a  decree  of  appropriation.  Under  the 
positive  terms  of  tbe  statute  (section  927),  It 
thereby  became  vested  with  the  l^al  title 
for  its  corporate  purposes.  The  language 
can  mean  nothing  else.  It  is  too  plain  for 
construction.  Tbe  appeal  from  the  award 
did  not  imo  facto  divest  tbat  title,  since  un- 
der section  929  the  money  paid  into  court 
could  not  be  withdrawn  pending  the  appeal, 
and  under  section  931  the  only  thing  review- 
able upon  the  appeal  was  the  propriety  and 
Justness  of  tbe  amount  of  damages.  Neither 
of  these  sections  implies  a  divesting  of  tbe  ti- 
tle, but  rather  the  conv^^e,  since  by  tbe  first 
the  money  paid  Is  retained  for  distribution, 
and  by  the  second  the  condemnor  is  reliev- 
ed from  further  liability  to  the  condemnee 
on  account  of  the  property,  except  for  any 
Increase  of  damages  recovered  by  reason  of 
the  appeal  and  tbe  costs.  That  the  title  is 
not  dlveoted  by  tbe  appeal  is  made  plain  by 
tbe  next  section  which  we  have  quoted  in 
full.  Section  932.  By  giving  the  bond  therft- 
in  required  conditioned  for  the  payment  of 
any  jadgnumt  rendered  in  the  appellate 
court,  or  any  order  of  that  court  in  rela- 
tion to  the  matter  In  controversy,  the  con- 
demnor may  take  ponaonloii  Dt  the  property 


and  use  It  for  corporate  purposes  pending 
the  appeaL  There  Is  no  Intimation  that  this 
bond  vests  tbe  title.  It  merely  makes  tlie 
title,  already  vested  by  tlie  decree  of  appro- 
priation and  payment  In  compliance  with 
section  927,  available  In  possession.  Where 
the  appeal  is  by  tbe  condemnee  and  posses- 
sion is  not  taken  by  tbe  condemnor  under 
Its  tlUe,  the  possession  by  tbe  condemnee.  so 
long  as  tbe  money  paid  rcfmains  in  court,  is 
Bufliclent'  security  for  tbe  payment  of  any 
added  recovery  or  tbe  performance  of  any  or- 
der in  his  favor  resulting  from  the  appeaL 
It  is  plain,  therefore,  tbat  the  title  whldi 
vested  in  tbe  respondent  by  the  original  de- 
cree of  appropriation  and  payment  of  tbe 
original  award  could  be  divested.  If  at  all. 
in  tbe  absence  of  a  reconveyance,  only  by  an 
abandonment  of  tbe  condemnation. 

[2]  Tbe  general  rule  as  to  the  rl^t  of 
abandonment,  in  the  absence  of  statutory  ob- 
stacles, is  unquestionably  tbat  stated  in  Lew- 
is on  Eminent  Domain  (3d  Ed.)  {  956,  as  fol- 
lows :  "Tbe  weight  of  authority  undoubtedly 
Is  that,  in  the  absence  of  statutory  provisions 
on  the  question,  the  effect  of  proceedings  for 
condemnation  is  simply  to  fix  the  price  at 
which  the  party  condemning  can  take  fbe 
property  sought,  and  that  even  after  con- 
firmation or  Judgment  the  purpose  of  taking 
tbe  property  may  be  abandoned  without  in- 
curring any  liability  to  pay  the  damAge* 
awarded."  Our  statute  does  not  in  express 
terms  define  or  fix  the  limits  of  the  zifllit  of 
abandonment,  but  In  the  main  leaves  flu 
question  open  to  be  decided  upon  genenl 
principles.  There  la,  bowerer,  one  provUoa 
of  tbe  statute  whlc3i  by  necessary  implica- 
tion limits  the  right  of  abandonment 

[3]  Section  929  provides  that  in  caae  of 
appeal  the  monc^  which  has  be«i  paid  Into 
the  superior  court  shall  remain  in  coort  on- 
til  final  detennlniLtion  of  the  ai^teaL  T>» 
plain  inference  Is  that  the  paymoit  of  the 
money  suspends  the  right  of  abandoninent 
pending  tbe  appeal.  Tbe  respondrat'a  with- 
drawal of  mon^  was  In  direct  vlolatloD 
of  the  terms  of  this  sectlfm.  It  did  not  and 
could  not  operate  as  an  abandonment.  Ttie 
money  remains  in  court  as  earnest  that  the 
condemnation  will  not  be  abandoned  pending 
the  appeal.  By  its  deposit  there  was  an  elec- 
tion to  take  and  retain,  pending  the  appeal, 
tbe  title  vested  by  the  terms  of  section  927. 
Under  a  similar  provision  In  a  statute  of  Ne- 
braska, wblcb  did  not  undertake  to  declare 
when  rights  should  become  vested,  as  ours 
does,  the  Supreme  Court  of  tbat  state  held 
tbat  a  condemning  railroad  company  could 
not,  after  an  appeal  to  tbe  district  court 
and  judgment  upon  an  award  of  the  commis- 
sioner appointed  to  assess  tbe  damages, 
abandon  the  location  and  avoid  paymoat. 
Drath  V.  BurliDgton,  etc.,  B.  B.  Co..  16  Neb. 
367,  18  N.  W.  717.  If  In  tbe  case  before  us 
on  tbe  original  appeal  there  had  beoi  an  af- 
flrmanoe  of  tbe  original  judgment  tot  domag- 
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es,  the  right  of  abaDdonment  bo  suspended 
by  payment  of  the  award  into  court  would 
have  been  forerer  lost  and  the  respondent's 
title  would  have  related  to  the  date  of  the 
ori^al  judgment  and  decree  of  appropria- 
tion, not  to  the  date  of  affirmance.  Without 
doubt  the  respondent  would  bare  then  taken 
the  land  subject  to  the  taxes  which  accrued 
pending  the  appeal.  In  nvuA  a  case  It  would 
be  absurd  to  say  that  It  could  charge  these 
taxes  against  the  appellants,  or  against  the 
fund  In  court  representing  the  value  of  the 
land,  merely  because  it  did  not  see  fit  to  take 
posseaslon  and  give  the  statutory  bond  to 
pay  any  adffitlonal  damages  that  might  have 
been  awarded  by  reason  of  the  appeal.  Zt 
may  be  that  the  respondent,  on  reversal  of 
the  orlgtnal  Judgment,  might  have  abandoned 
the  crai^mnatlon  and  then  withdrawn  the 
money  paid,  less  the  costs,  without  entering 
upon  ft  new  trial  to  assess  the  damages,  and 
it  may  be  that;  even  after  entering  upon  a 
new  trial  and  the  rendition  of  an  increased 
award  therein,  It  might  still  have  abandoned 
the  proceedlnga,  withdrawn  tiie  ordinal  pay- 
ment, and  refused  to  pay  the  additional 
award,  since  the  statnto^  inhlUtlon  against 
such  withdrawal  Is  only  pending  this  appeaL 
And  again  it  may  be  tliat,  by  pursuing  either 
of  these  courses,  the  respondent  could  have 
divested  its^  of  the  title  and  burdens  of 
owneEship.  But  it  la  not  necessary  to  de- 
cide, and  we  do  not  decide,  ^ther  of  these 
questions,  since  the  respondent  did  neither 
of  these  things.  On  the  contrary,  it  entered 
upon  the  new  trial;  it  paid  the  additional 
award;  It  did  not  attempt  to  abandon  the 
proceeding.  It  cannot  now  claim  that  the 
1^1  title  which  became  vested  In  it  by  the 
first  decree  of  apprc^riatlon  and  payment  of 
the  first  award,  as  declared  the  statute, 
was  ever  divested  by  a  potential  right  of 
abandonment  which  was  never  asserted.  The 
entry  of  a  second  decree  of  appropriation 
was  an  idle  thing.  The  title  had  vested  by 
the  first  decree.  The  only  Issue  involved  In 
the  appeal  was  "the  propriety  and  Justness 
of  the  amount  of  damages."  The  cause  was 
remanded  for  a  retrial  of  that  simple  Issue. 

[4]  While  the  retrial  Is  a  trial  de  novo,  it 
is  confined  to  that  single  issue.  MeanwUle, 
failing  a  bond,  the  appellants,  though  divest- 
ed of  the  legal  title,  retained  possession  as 
security  for  any  added  award. 

The  cases  cited  by  the  respondent  are  not 
pertinent  In  Seavey  v.  Seattle,  17  Wash. 
361.  49  Pae.  S17,  the  appeal  was  by  the  dty 
from  a  Judgment  entered  at  the  Instance  of 
the  landowner.  The  award  conld  only  be 
paid  by  assessments  against  the  property 
benefited.  No  money  had  been  paid  into 
court  No  title  was  vested  in  the  city.  There 
had  been  an  actual  abandonment  of  the  con- 
demnation. In  Port  Angeles  Pac.  R.  Go.  v. 
Cooke,  38  Wash.  184,  80  Pac.  305,  no  money 
was  paid  into  C6art;  no  decree  of  appropri- 


ation had  been  entered;  no  title  had  vested 
in  the  condemnor.  That  there  had  been  an 
actual  abandonment  was  not  controverted. 
In  North  Coast  Ry.  Co.  v.  Hess,  56  Wash. 
3SG,  105  Pac.  853,  a  materialman's  lien  was 
filed  after  the  suit  In  condenmatlon  was 
brought  The  lien  claimant  was  not  a  party 
to  the  proceeding.  The  materialman  had  con- 
tributed a  part  of  the  res  condemned.  His 
materials  had  become  a  part  of  the  value  of 
the  entire  property  found  in  the  award. 
When  that  award  was  paid  Into  court,  the 
lien  of  course  followed  the  fund.  Moreovw, 
and  the  distinction  is  vital  both  in  law  and 
equity,  the  lien  In  equity  related  back  to  the 
furnishing  of  the  materials  and  antedated 
the  passing  of  title  by  decree  of  appropria- 
tion and  payment  of  the  award.  The  deci- 
sion would  have  been  different  had  the  ma- 
terials been  furnished  and  the  Hen  filed  after 
the  decree  of  appropriation  and  payment. 
Here  the  taxes  accrued  and  became  a  Uen 
almost  a  year  after  the  title  had  passed. 
The  order  appealed  from  Is  reversed. 

MOUNT,  rUIiLERTOM,  MAIN,  and  MOB- 
BIS,  J  J.,  concur. 


(166  Cal.  2S8) 

HUNTLGT  T.  BOARD  OP  TBUSTHES  OP 

CITY  OP  AUBURN  et  al.    (Sac  2,017.) 
(Supreme  Court  of  California.   April  U,  1913.) 

1.  Municipal  Cobpobaixons  (S  974*)— Taxa- 
tion—Raisino  ASBBSSHBXTS— JUBIBDICTIOir. 
A  proper  notice  to  tazparem  Is  a  Jurisdic- 
tional prezeQuislte  to  the  right  of  the  board  of 
trustees  of  a  city  littinf  as  a  board  of  eqaallaa^ 
don  to  proceed  in  the  matter  of  the  raising  of 
asseBSmentfl. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  CenL  Dig.  H  20(i3-2080:  Dec 
Dig.  I  974.*] 

MuniCIPAI.  OOBPOBATIOnS  (!  974*)r-RAIS- 

iNo  Assessments— NoTicB—ScmciENCY. 
Where  ttie  tmstees  of  a  city  Bitting  as  a 
board  of  equalisation,  under  an  ordinance  pro- 
viding for  the  raisiiw  of  aasessmenti  and  de- 
clariog  that  the  cleik  must  notify  all  persons 
Interested,  at  least  ten  days  before  the  action 
taken,  of  the  day  fixed  when  tbe  matter  would 
be  investigated,  attempted  to  raise  tbe  petition- 
er's sBSMsment  a  notice  to  tbe  petitioner  that 
tbe  assessment  of  bis  proper^  had  been  raised 
by  the  board  of  equalization,  which  would  be 
In  session  on  the  25tb  of  the  month  to  adjust  all 
assessments  where  cause  was  shown,  is  insuffi- 
cient to  support  the  action  of  the  board,  even 
thoufch  the  asseasment  was  not  raised  until  the 
day  fixed  in  the  notice  for  the  hearin?  of  com- 
plaints and  the  minutes  of  the  board  showed 
that  it  was  intended  to  be  a  notice  to  show 
cause  why  tbe  assessments  should  not  be  raised, 
as  the  miautes  cannot  control  the  validity  of  tbe 
notice  which,  on  its  face,  states  that  tbe  action 
has  already  been  taken  without  giving  notice. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations.  Cent  Dig.  ||  2083-a08tt;  Dec. 
Dig.  I  974.*J 

Shaw,  Angellotti,  and  Slosa,  JJ..  dissenting. 

In  Bank.  Petition  by  U  Huntley  to  re- 
view proceedings  by  the  Board  of  Trustees 
of  the  City  of  Auburn  and  others,  sitting 
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88  a  Board  of  Equalization.  A  Judgment  de- 
nying the  writ  was  aillrmed  In  the  District 
Court  of  Appeal,  and  petitioner  sued  out 
a  writ  of  review.    Assessment  annulled. 

Meredith  &  Landis,  of  Bacramento,  for  pe- 
titioner. A.  C.  Lowell  and  W.  B.  Lardner, 
Cit7  Atty^t  both  ot  Auburn,  for  respond- 
ents. 

HENSHAW,  J.  A  writ  of  review  was 
sued  out  in  the  District  Court  of  Appeal 
of  the  Third  Appellate  District,  under  which 
writ  it  was  sou^t  to  have  declared  null 
and  void  an  order  of  the  trustees  of  the 
dty  of  Auburn,  a  municipality  of  the  sixth 
class,  sitting  as  a  board  of  equalization,  in- 
creasing the  assessment  of  real  property 
of  the  petitioner  over  and  above  the  valua- 
tion placed  thereon  by  tbe  assessor  of  the 
city.  From  the  decision  given  by  tbe  Court 
of  Appeal  a  hearing  before  this  court  was 
ordered. 

Admittedly  the  order  was  made  and  the 
assessment  of  petitioner's  property  was  In- 
creased 500  per  cent  over  and  above  the  as- 
sessment made  by  the  city  assessor  to  the 
city's  board  of  equalization.  Tbe  charter 
of  the  city  of  Auburn  Is  found  In  tbe  mu- 
nicipal corpoifatlon  act  St  1883,  p.  93.  By 
section  877  of  that  act  it  is  made  the  duty 
of  the  city  assessor  to  make  bis  assessment 
verify  his  list  under  oath,  and  deposit  it 
with  the  dty  clerk  on  or  before  the  fleet 
Monday  of  August  in  each  year.  In  the 
case  at  bar  the  verified  petition  asserts  that 
tills  duty  was  performed  by  the  dty  asses- 
sor and  this  is  admitted.  By  section  872 
of  the  municipal  corporation  act  It  Is  de- 
clared that  the  board  of  trustees,  sitting  as 
a  local  board  of  equalization,  "may  of  their 
own  motion  raise  any  assessment  upon  no- 
tice to  the  party  whose  assessment  is  to 
be  raised."  Ordinance  No.  6  of  the  dty  of 
Auburn  provides.  In  section  28,  as  follows: 
"During  the  session  of  the  board,  it  may  di- 
rect the  assessor  to  assess  any  taxable  prop- 
erty that  has  escaped  assessment;  or  to  add 
to  the  amount,  number  or  quantity  of  prop- 
erty, when  a  false  or  incomplete  list  has 
been  rendered  and  to  make  and  enter  new 
auessments  (at  the  same  time  canceling  pre- 
vious entries)  when  any  assessment  made 
by  him  Is  deemed  by  tbe  board  so  Incom- 
plete as  to  render  doubtful  the  collection 
of  the  tax.  But  the  clerk  must  notify  all 
persons  Interested  by  letter  deposited  in 
the  postolUce  or  express,  postpaid,  and  ad- 
dressed to  the  person  interested,  at  least 
ten  days  before  action  taken,  of  the  day 
fixed,  when  the  matter  will  be  Investigat- 
ed.'* The  petition  also  charges  that  the 
board  of  trustees  of  the  city  of  Auburn 
sitting  as  a  board  of  equalization  "did  on 
or  about  the  7th  day  of  September,  1911, 
raise  or  attempt  to  raise  and  increase  the 
said  valuation  placed  by  said  city  assessor 
upon  said  property  oi  the  said  petitioner." 
The  petition  fnrtlier  avers  that  no  notice 


was  given  of  the  Intent  or  proposal  of  the 
board  of  equalization  to  raise  the  assess- 
ment upon  petitioner's  property,  other  than 
a  notice  dated  September  11,  1911,  after  the 
assessment  had  actually  been  raised,  which 
notice  was  addressed  to  petitioner,  deposited 
in  the  mail,  and  is  in  the  following  form: 
"The  assessment  of  your  property  has  been 
raised  by  the  dty  board  of  equalization  as 
follows:  (Here  follows  description  of  prop- 
erty, amount  of  original  assessment  in  num- 
bers and  the  amount  to  which  the  assess- 
ment has  been  raised  in  numbers.)  Tbe 
board  of  equalization  will  be  in  se^on  at 
eight  p.  m.,  September  25,  1911,  at  the  dty 
ofiices,  to  adjust  all  assessments  where 
cause  is  siiown.  By  order  of  the  dty  trus- 
tees, Ll.  F.  Morgan,  City  Qerk."  These  alle* 
gations  are  established. 

So  plain  Is  the  law  that  upon  these  undis- 
puted facts  there  would  seem  to  be  but  one 
solution  to  the  inquiry,  namely,  that  the 
board  of  equalization  had  exceeded  Its  pow- 
ers In  arbitrarily  increasing  the  assessment 
upon  petitioner's  property  without  notice 
to  him  in  advance  of  their  proposed  action, 
as  required  by  section  872  of  the  munfclpal 
corporation  act  and  section  28  of  ordinance 
No.  6  of  the  dty.  But  respondent  asks  this 
court  to  bold  that  this  increase  In  the  as- 
sessment amounted  to  nothing  more  ttuin  an 
authorization  of  certain  changes  Id  the  as- 
sessment as  originally  prepared  by  the  dty 
assessor  and  presented  to  the  board  of 
equalization;  that  by  these  changes  in  tbe 
assessment  roll  the  board  of  equalization  did 
not  on  the  7th  day  of  September,  as  declar- 
ed in  the  notice,  and  in  its  record,  increase 
the  assessment,  but  that  the  board  at  this 
time  merely  approved  the  changes  in  the 
assessment  roll  which  theretofore  it  had  ao- 
thorlzed  the  dty  assessor  to  make ;  ttiat  the 
notice  above  quoted,  mailed  upon  Septem- 
ber 11th,  stating  that  the  city  board  of 
equalization  had  raised  the  assessment  on 
the  property,  is  to  be  constmed  as  a  notl- 
flcation  merely  that  the  board  proposed  t» 
raise  the  assessment  and  would  tiear  evi- 
dence upon  the  matter  pro  and  con  on  Sep- 
tember 25,  1911. 

From  the  record,  it  is  argued,  it  appears 
that  in  fact  the  board  did  not  raise  the  as- 
sessment upon  September  7th,  as  the  notice 
to  this  petitioner  declares  was  done,  hot 
did  fix  a  time  for  a  future  meeting  "la  or- 
der," so  runs  the  record,  "to  give  all  tbe 
above  taxpayers  a  chance  to  show  cause, 
why  their  assessment  should  not  be  raised 
to  the  figures  given" ;  tliat  further,  by  the 
record  it  Is  dlsdosed  that  upon  the  days 
api>olnted  certain  taxpay^  (though  not  this 
petitioner)  did  ai^iear ;  and  that,  finally,  at 
the  conclusion  of  tbe  meeting  on  September 
26th,  the  day  on  which  the  petitioner  had 
been  Invited  to  appear  and  show  cause,  and 
after  all  the  taxpayers  who  had  appeared 
had  been  tieard,  a  motion  was  carried  that 
"the  assessments  be  fixed  bj  the  board  u 
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adopted  at  said  meetiBgs."  And,  flnally,  up- 
on October  9tti,  the  record  shows  that  a 
motion  was  made  and  carried  "that  the 
assessed  valuations  be  accepted  as  they  now 
stood  after  the  changes  made  by  the  board." 
From  all  this,  as  has  been  said,  it  Is  argued 
that  this  court  should  hold  that  the  assess- 
ments were  not  In  fact  raised  nntll  after 
notice  and  an  opportunity  of  hearing  given 
to  petitioner.  But  all  these  references  to 
the  record  of  the  board  beg  the  whole  and 
sole  questloa  in  the  caaa  That  question 
is:  Was  the  notice  given  to  this  petitioner 
sufficient  in  law? 

ti}  That  a  proi>er  notice  is  a  JurisdlctloD- 
al  prerequisite  to  the  right  of  the  t>oard  of 
equalization  to  proceed  at  all  in  the  matter 
of  the  raising  of  assessments  Is  well  estab- 
lished. Allison  B.  M.  Co.  V.  County  of  Ne- 
vada, 104  Cal.  161,  37  Pac.  875;  Farmers*, 
etc..  Bank  t.  Board  of  EquaU2atlon,  97  CaL 
325,  32  Pac.  312. 

[2]  It  Is  wandering  far  away  from  the 
question  to  ai^e  that  the  minutes  thus  show 
that  the  board  had  not  in  fact  raised  the 
assessment,  but  merely  contemplated  making 
such  raises  after  notice.  These  minutes  In- 
dicated nothing  to  this  petitioner,  who  knew 
notbing  of  them,  and  was  not  charged  with 
any  notice  or  knowledge  of  them.  His  rights, 
we  repeat,  are  to  be  measured  solely  by  the 
autndency  of  the  notice  which  was  sent  to 
him,  and  under  that  notice,  and  as  the  first 
and  controlUi^  de<daratlon  of  that  notice, 
be  was  told,  not  that  the  board  contemplated 
raising  the  assessment,  but  that  the  assess- 
ment bad  already  been  raised.  To  aay  that 
the  snbseqnoit  declaration,  to  the  ^ect  tbat 
the  board  would  give  him  an  opportunity  to 
show  cause  why  the  "raise"  should  not  again 
be  "lowered,"  forced  this  petitioner  to  cpn- 
atme  the  notice  as  decdarlns  tbat  tbe  assess- 
weat  bad  not  been  raised,  but  mig^t  be  if 
be  did  not  show  cause  to  the  contrary,  does 
plain  violence  to  the  jfloln  meaning  of  plain 
language.  If  a  conrt,  without  obtaining  Ju- 
risdiction of  tbe  person  of  a  d^endant — even 
a  Justice's  court  where  liberality  in  plead- 
ings is  indulged— should  notify  him  that 
Judgment  bad  been  rendered  against  him, 
but  that  upon  a  certain  day  be  mieht  ap- 
pear and  show  cause  why  the  Judgment 
should  not  be  vacated,  we  would  have  this 
very  matter  presented  by  a  parallel  which 
would  be  unimpeachable.  Would  any  one 
say  b^  would  be  obliged  to  pay  any  atten- 
tion to  such  a  notice,  or  that  It  could  be  dis- 
torted to  mean  tbat  if  be  did  not  appear  a 
Judgment  would  be  entered  against  him,. or 
that  be  could  be  (barged  with  notice  of  what 
the  Justice's  docket  actually  did  contain? 

It  Is  further  argued  that  mere  Informal- 
ities In  tbe  record  of  the  proceedings  for  as- 
sessment of  taxes  "if  the  jurisdiction  or  pow- 
er exists"  are  not  sufficient .  to  invalidate 
them.  This  is  very  true.  But  this  attack 
goes  not  to  an  informality  in  the  record  of 


the  proceedings  as  was  the  case  in  tbe  au- 
thorities cited,  but  it  goes  to  the  very  Juris- 
diction of  the  board  to  do  the  thing;  Its 
Jurisdiction  to  raise  the  assessment  being  en- 
tirely dependent  in  law  upon  a  timely  and 
proper  notice  of  the  board's  Intent  so  to  do. 
Thus  in  La  Grange,  etc.,  v.  Carter,  142  Cal. 
562,  76  Pac.  241,  the  notice  was  given  and 
properly  given,  and  was  a  notice  "to  show 
cause  why  his  assessment  upon  particular 
property  described  should  not  he  raised  from 
the  assessment  stated  to  a  much  larger  sum 
specified,  due  notice  of  the  hearing  of  which 
was  given."  The  attack  there  made  was 
not  upon  the  notice,  hut  It  was  upon  the 
sufficiency  of  tbe  record  In  the  minutes  after 
notice  and  hearing,  and  the  holding  was 
simply  that  the  Imperfection  In  the  order 
entered  upon  the  minutes  was  not  fatal  to 
the  action  of  the  board  In  raising  the  assess- 
ment. 

In  Savings  &  Loan  Society  v.  San  Fran- 
cisco, 146  CaL  679,  80  Pac.  1086,  there  was 
once  more  no  question  of  the  sufficiency  of 
the  notice.  There  the  party  had  been  cited 
before  the  board  of  equalization  by  a  timely 
and  proper  notice  to  show  cause  why  Its  as- 
sessment should  not  be  increased.  The  plain- 
tiff was  before  the  board,  and  tbe  proposed 
changes  In  the  assessment  were  submitted  to 
it,  and  it  fitUed  to  show  cause  why  the 
amended  assessment  should  not  be  adopted 
and  its  assessment  thereby  Increased.  There 
the  taxpayer  had  received  the  notice,  bad 
appeared,  and  the  question  which  this  court 
considered  and  decided  was  whether,  having 
so  received  Its  notice  and  having  so  appeared, 
tbe  changes  which  the  board  made  were 
Justified.  The  same  is  true  of  Farmers',  etc., 
Bank  v.  Board  of  E^juallzation,  97  Cal.  325, 32 
Pac.  312.  The  notice  In  tbat  case,  addressed 
to  the  plaintiff  was  as  follows:  "Tou  are 
hereby  notified  to  appear  before  the  board  of 
equalization  of  tbe  (dty  of  Los  Angeles  on 
Wednesday,  tbe  twelftta  day  of  August,  1881, 
at  ten  o'clock  a.  m.,  tn  the  council  chamber 
in  the  city  liall,  and  show  cause  why  your 
assessment  on  solvent  credits  should  not  be 
Increased  from  $2,774  to  $276,000." 

To  work  out  from  these  cases,  and  the 
notices  set  forth  In  them,  a  Judicial  determi- 
nation that  the  notice  here  given  shofra  a 
compliance  with  the  law,  bivolves  reasoning 
to  follow  which  we  confess  our  utter  ina- 
bility. 

The  true  rule  governing  the  form  of  the  no- 
tice ^  the  taxpayer  and  of  tbe  proceedings 
under  it  is  that  laid  down  In  Spring  Valley  W. 
Works  V.  Scbottler.  62  Cal.  103.  In  the  Spring 
Valley  Case  the  notice  was  attacked  for  the 
shortness  of  time  allowed  the  property  owner 
in  which  to  appear  in  response  to  it.  In  Al- 
lison, etc.,  V.  Nevada  County,  104  Cal,  161,  37 
Paa  875,  the  notice  was  In  the  following 
form:  "A.  B.  Etevls,  owner  of  the  Allison 
Ranch  mine,  In  Grass  Valley  township,  is 
hereto  dted  to  appear  and  show  cause- why 
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tlie  assessment  on  said  mtne  should  not  be 
mlsed  from  ¥12,000  to  $25,000."  The  argu- 
ment was  made  that  the  notice  was  not  giv- 
en to  the  proper  person,  as  It  was  not  shown 
by  the  record  of  the  board  that  Davis,  who 
appeared  In  refuse  to  the  motion;  was  in 
fact  the  owner  of  the  mine.  But  In  answer- 
ing thla  It  is  said  that  liberality  Is  allowed 
to  boards  of  equalization  in  the  keeping  of 
tb^  records  and  minutes,  and  they  may 
have  taken  proof  aliunde  that  Davis  was  the 
president,  secretary,  or  managing  agent  of 
the  owner  and  appeared  on  the  owner's  be- 
half. Then  Is  quoted  the  language  of  Spring 
Vall^  W.  Works  v.  Scbottler,  supra,  as  fol- 
lows: "In  our  opinion  (as  intimated  in  Fat- 
ten r.  Green,  13  Cal.  330)  such  tribunals  as 
the  boards  of  saperrlsors  ought  not  to  be  held 
to  any  great  strictness  of  procedure  in  the 
matters  abore  discussed  herdn,  and  U,  under 
a  rule  or  an  order  of  snch  boards*  a  party 
has  notice  of  the  intei^ed  action  of  a  board 
of  BupervlBorB  fitting  as  a  board  of  equaliza- 
tion, In  regard  to  the  assessment  of  his  prop- 
er^, in  time  to  have  a  full  and  fair  hearing 
doriiig  the  sesBlona  of  the  board,  we  will 
hold  such  notice  to  be  snffii^ent,  unless  it 
an;>ear8  affirmatively  that  a  full  and  fair 
hearing  was  denied  blm  by  the  action  of  the 
board."  It  tbns  appears  that  where  the 
question  of  notice  has  been  directty  under 
review  It  has  been  the  decision  of  this  conrt: 
First,  that  the  notice  is'  Jurisdtetional  to  the 
r^ht  of  the  board  to  proceed ;  second,  that 
It  must  be  a  notice  "of  the  Intended  action 
of  the  board";  and.  third,  that  In  the  ab- 
sence of  a  controlling  statute  fixing  the  time 
of  notice  the  property  owner  must  be  given 
time  to  have  and  must  have  a  full  and  fair 
h«inng. 

Again,  we  repeat  that  a  notice  to  a  prop- 
erty owner  that  the  board  has,  in  advance  of 
notice  to  him,  already  acted  and,  in  advance 
of  notice  to  him,  has  already  raised  the  as- 
sessment upon  his  property,  is  not  a  permis- 
sible notice  under  our  law. 

Wherefore  it  follows  that  as  the  notice 
to  this  petitioner  was  insufflclent  to  author- 
ize the  board  of  equalization  of  the  city  of 
Auburn  to  increase  petitioner's  assessment, 
the  increase  of  the  assessment  la  Invalid  and 
Is  annulled. 

We  concur:  BEATTT,  C.  J.;  LORIGAN, 
J.;  MBLVIN,  J. 

SHAW,  J.  (dissenting).  T  dissent  from  the 
judgment  aunttlllng  the  order  for  Increase  of 
the  petitioner's  assessment  The  claim  is 
that  the  Increase  was  made  by  the  board  of 
equalization  without  giving  him  any  notice 
thereof  as  required  by  section  872  of  the  mu- 
nicipal corporation  act  and  without  aflford- 
ing  him  any  hearing  on  the  question. 

Upon  the  filing  of  the  petition  In  the  Dis- 
trict Court  of  Appeal  an  order  was  made  for 
the  issuance  of  an  alternative  writ  of  review. 
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requiring  the  respondents  to  show  cause  on 
a  day  stated  why  the  alternative  writ  should 
not  be  made  final.  The  respondents  filed  in 
that  court  an  answer  to  the  application  and 
also  a  return  containing  a  copy  of  the  record 
of  the  proceedings  of  the  board  of  equaliza- 
tion which  are  sought  to  be  reviewed.  We 
cannot  take  the  failure  in  the  answer  to  the 
original  application  to  deny  averments  there- 
in as  an  admission  of  the  facts  not  denied. 
The  application  and  answer  served  their  pur- 
pose when  they  resulted  in  the  making  of  a 
return  of  the  record  sought  to  be  reviewed. 
The  only  matters  we  can  consider  here  are 
the  record  Included  in  the  return,  and  such 
evidence  as  may  properly  be  Introduced  upon 
the  question  of  the  jurisdiction  of  the  tribu- 
nal whose  proceedings  are  under  review. 
The  inquiry  is  confined  to  the  question  of  its 
Jurisdiction  and  power  to  act  in  the  matter. 
The  evidence  to  be  considered  is  the  evidence 
which  was  introduced  before  the  tribunal  lo 
question,  and  such  evidence  should  be  includ- 
ed in  the  return  either,  as  originally  filed  or 
88  amended  under  the  order  of  the  reviewing 
court.  The  rule  la  that,  where  the  reoord 
speaks,  its  statements  are  conduaiTev  but  if 
it  is  silent  on  any  point,  the  evidence  abowii 
by  the  return  to  have  been  taken  by  snA 
tribunal  oa  the  subject  may  be  consid«red, 
but  evidence  dehors  the  record  la  not  aclmis- 
slble  to  contradict  it.  These  proposltlona 
are  settled  by  the  following  dedalons:  Peoide 
ex.  rel.  Whitney  t.  Board,  14  GaL  500;  Htrff- 
mann  r.  Snperlor  GOurt,  70  Gal.  476,  21  Fac 
862;  De  Pedrorena  v.  Superior  Court,  80  GaL 
145,  22  Pac  71;  Borchard  T.  Board,  IM 
Cal.  14,  77  Pac.  708;  "Loa  Angeles  r.  Tonng, 
118  Cal.  298,  60  Pac.  634,  62  Am.  St. 
234;  Scbwarz  v.  Superior  Court,  111  CaL  112, 
43  Pac.  &80;  Beynolda  v.  Gonnty  Court,  47 
Cal.  605;  Imperial  W.  Co.  r.  Board,  162  CaL 
22,  120  Pac.  780;  Roe  v,  Superior  Court,  GO 
Cal.  93;  4  Ency.  of  PL  &  Pr.  277,  286;  6  Cyc. 
822. 

The  board  met  as  a  board  of  equalization 
on  August  21,  1911.  Notice  of  that  meeting 
was  duly  given  by  a  general  notice  published 
In  a  newspaper.  On  that  day  the  board  in- 
structed the  assessor  and  tax  collector  to 
prepare  an  abstract  of  the  city  assessment 
roll  for  the  use  of  the  board.  Ther^fter, 
the  board  adjourned  from  time  to  time  until 
September  7,  1911.  The  minutes  of  the  last- 
named  date  contain  the  following  stat^nent : 
"The  following  raises  in  the  assessm^t  roll 
for  the  year  1911  were  approved  by  the 
boards"  Then  follows  a  list  giving  the  prop- 
erty  assessed,  the  names  of  the  owners  re- 
spectively, the  amount  of  the  original  assess- 
ment, and  the  amount  of  the  raise,  n«?i^ing 
about  200  taxpayers.  The  minutes  then  pro- 
ceed as  follows:  "The  board  then  decided  to 
meet  at  8:00  p.  m.  Thursday,  Sept  21,  1911: 
Friday,  Sept -2?,  1911,  and  Monday,  Sept  25, 
1911,  In  order  to  give  all  the  above  taxpayers 
a  chance  to  show  cause  why  their  nnnrnsinfiii 
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should  not  be  raised  to  the  flcnres  given.! 
The  city  clerk  wae  Instmcted  to  send  notices 
to  all  the  aboTe-named  property  owners, 
showing  the  amount  their  r^pective  assess- 
ments were  raised  to  and  what  the  raise  was 
on.  The  clerk  was  Instmcted  to  divide  the 
cards  80  that  about  an  equal  number  would 
be  instructed  to  appear  on  eadi  of  the  above 
mmtlmed  dates."  Tbereupon  the  clerk  la- 
sned  and  mailed  the  notices  to  the  petitioner 
aa  follows:  "Notice  to  Taxpayers.  Aabum, 
Callfomla,  September  11«  1911.  The  ossess- 
moit  on  your  property  has  been  raised  by 
the  dty  board  of  equaUzation,  as  follows:  L. 
Hontl^ :  (Here  Is  Inserted  a  description  of 
the  lots,  the  amount  of  the  original  assess- 
ment of  ea^  lot,  and  the  amount  to  which 
each  was  raised.)  The  board  of  equalization 
will  be  in  sesdon  at  8  p.  m..  Sept.  2S,  1911,  at 
the  city  offices  to  adjust  all  assesameuts  where 
cause  Is  sbown.  [Signed]  Li  F.  Ifoqian, 
Oity  Clerk.  By  order  of  the  city  trustees." 
The  petitioner  did  not  appear  on  September 
25, 1911,  or  at  all,  before  the  board  although 
it  la  conceded  that  he  rec^ved  the  notice  in 
time  to  have  appeared  and  objected.  The 
board  heard  objecttons  from  some  43  taxpay- 
ers of  the  dty,  and,  after  several  adjourn^ 
ments  and  the  making  of  a  nnmber  of  reduc- 
tions in  proposed  "raises,"  the  hearings  were 
condnded  on  Oc^'ber  9th,  at  whitA  time  Uie 
minutes  show  that  the  following  occurred: 
"Trustee  Davis  moved  that  the  asseiMed  valu- 
ations be  aec^ted  as  th^  now.stood  after 
the  changes  made  by  the  board.  The  motion 
was  seconded  by  Trostee  Predom  and  car- 
ried unanimously." 

It  is  a  general  rule,  even  in  the  absence  of 
a  statute,  that  mere  Informalities  in  the 
record  of  proceedings  for  the  assessment  of 
taxes,  if  the  Jurisdiction  or  power  exists, 
are  not  snfflcient  to  invalidate  them.  La 
Orange,  etc.,  Co.  v.  Carter,  142  Cal.  862,  76 
Pac.  241.  Where  the  board  or  officer  has 
power  to  do  the  act,  the  language  in  which 
the  acthm  is  recorded  will  not  be  construed 
strictly  for  the  purpose  of  holding  the  pro- 
ceedings Invalid.  The  court  should  endeavor 
by  a  view  of  the  entire  proceedings  to  ascer- 
tain to  a  common  certainty  what  was  done 
by  such  tKwrd,  and  if,  with  reasonable  cer- 
tainty, It  appears  that  It  was  acting  within 
its  powers  and  regularly  according  to  law, 
the  proceedings  will  not  be  Invalidated  mere- 
ly because  the  words  used  to  describe  the 
acts  are  not  strictly  and  technically  correct, 
or  not  as  accurately  expressive  of  the  intent 
as  other  words  which  might  have  been  used 
If  the  orders  had  been  drawn  by  one  well 
versed  In  the  use  of  language.  As  was  said 
In  the  case  Just  dted,  if  the  courts  were  to 
Bdoi>t  a  strict  rule  of  construction,  with  re- 
spect to  boards  of  equalization  and  other 
inferior  tribunals,  "and  hold  them  to  exact 
and  apt  expressions  framed  in  proper  1^1 
terms  and  set  adde  all  acts  not  so  expressed, 
it  W0nia  ranilt  in  nnlllfying  most  of  tlie  acts 


I  of  such  boards."  In  that  case  an  order  stat- 
ing that  the  assessment  of  the  company,  nam- 
ing it,  *'stand  as  raised,"  but  not  otherwise 
describing  the  property  or  stating  the  amount 
to  wlilch  it  was  raised,  or  declaring  that  It 
was  raised,  was  held  sufficient,  when  ex- 
I^ained  by  reference  to  a  preliminary  order 
to  show  cause,  in  which  the  description  and 
proposed  increase  were  set  forth.  In  Bavls^s 
&  Loan  Soc.  v.  San  Frandsco,  146  Oal.  079, 
80  Pac.  1089,  It  was  said  Uiat  a  notice  to  a 
taxpayer  to  show  cause  why  its  "assessment 
should  not  be  increased  was  suffldent  to  au- 
thorlze  the  board  to  add  other  property  there- 
to. In  Farmers,'  etc.  Bank  v.  Board,  97 
CaL  322, 82  Pac  312,  a  notice  to  "show  cause 
why  your  assessment  on  solvmt  credits 
should  not  be  Increased  from  $2,774  to 
9275,000"  was  held  to  authorise  the  addition 
of  other  proper^  to  the  assessment,  as  well 
as  an  increase  of  the  valuation  of  that  al- 
ready listed. 

Measured  by  the  rules  establldied  by  these 
deddons,  I  think  the  proceedings  of  the 
board  and  the  notice  given  show  a  compliance 
with  the  provision  of  the  mnnldpal  corpora- 
tion act  authoridng  a  board  of  equalisation 
to  raise  an  assessment  nptm  notice  to  dw 
property  owner.  It  Is  evident'from  the  entire 
record  that  the  "ralsea,"  so  called,  originally 
made  by  the  board,  were  not  Intfflded  as  the 
final  action  of  the  board,  but  were  made 
provisionally  until  a  hearing  could  be  had, 
and  for  the  purpose  of  stating  the  amount  as 
a  proposal  to  the  taxpayer  which  he  could 
submit  to  or  appear  and  object  -to,  as  he 
might  desire.  After  the  raises  were  approved 
by  the  board  on  September  7tb,  It  proceeded 
to  fix  the  times  and  place  when  and  where 
the  taxpayers  were  to  be  given,  as  the 
minutes  state  "a  chance  to  show  cause  why 
their  assessments  should  not  be  raised  to 
the  figures  given."  The  clerk  was  directed 
to  send  notices  accordingly.  This  plainly 
indicates  that  the  "raises  "  previously  made 
were  not  then  finally  adopted  by  the  board, 
but  were  only  proposed  Increases  to  which 
the  taxpayers  should  have  an  opportunity  to 
object,  but  which  were  not  to  become  final, 
if  at  all,  until  after  any  objections  made 
should  be  duly  considered  and  either  allowed 
or  overrnled.  There  can  be  no  doubt  that  the 
actual  proceedings  and  intent  of  the  board 
were  in  all  respects  In  accordance  with  the 
statute. 

The  real  objection  Is  that  the  notice  sent 
to  the  respective  property  owners  did  not 
sufficiently  inform  them  of  the  facts.  But 
this  objection  disregards  the  aforesaid  rules 
applying  to  proceedings  of  this  character. 
The  notice  dearly  Informed  the  property 
owner  that  he  would  have  an  opportunity 
to  object  to  the  proposed  assessment  at  the 
time  and  place  stated.  While  the  opening 
clause  declares  that  the  assessment  "hat 
been  raised,"  the  condudlng  clause  informed 
him  that  the  board  would  be  in  session  at 
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the  time  stated,  *'to  adjust  all  assesamenta 
where  cause  Is  shown."  This  clearly  means 
that  he  would  bare  an  opportunity  to  then 
an^  there  show  cause  why  the  assessment 
should  not  he  raised  to  the  figure  named, 
and  to  make  any  objection  which  he  might 
have  to  make  thereto  and  that  the  same 
would  be  adjusted  after  hearing  and  consid- 
ering sach  objections.  While  It  did  not  ex- 
pressly declare  that  the  incr^se  was  only 
a  proposed  increase,  it  did  not  declare  that 
It  was  final,  and  It  did  advise  him  that  he 
would  hare  the  opportunity  to  be  heard  and 
give  evidence  to  prevent  his  assessment  from 
being  raised  to  the  figure  stated.  He  could 
not  reasonably  have  believed  otherwise.  In 
^ct,  the  assessment  was  not  finally  approved 
until  after  the  time  when  he  might  have  ap- 
peared and  objected.  He  did  not  choose  to 
attoid  at  the  time  specified  or  to  make  any 
sbovring.  The  notice  waa  In  amide  time  to 
enable  him  to  appear  If  he  so  desired  and 
was  sufficient  to  Inrorm  him  that  he  might 
have  done  so.  Having  neglected  to  appear, 
I  think  the  sound  rule  is  that  he  ^ould  be 
bound  by  the  order. 

The  objection  that  no  evidence  was  taken 
goes  to  the  proposition  that  the  board  did 
not  take  evidence  aside  from  the  knowledge 
of  Its  membera,  as  to  the  value  of  the  prop- 
erty. This  is  an  inquiry  into  the  merits  of 
the  decision  upon  which  the  order  was  based 
and  not  as  to  the  Jurisdiction  therefor.  The 
rule  Is  settled  that  In  certiorari  the  review* 
Ing  court  will  not  consider  the  merits  of  the 
judgment  or  order  reviewed.  See  cases  first 
above  cited;  also,  Winter  v.  Fitzpatrlck,  85 
Oal.  272;  Central  Pac  B.  B.  t.  Placer  Coun- 
ty, 43  Cal.  367;  Quinchard  v.  Board,  113 
Gal.  668,  45  Pac.  856.  The  statute  empowers 
the  Iraard  to  raise  assessments  "of  its  own 
motion,"  and  it  does  not  require  that  the 
evidence  of  value  shall  be  recited  In  its 
orders.  In  Farmers'  Bank,  etc,  t.  Board, 
supra,  tbe  court  said  that,  where  there  Is 
jurisdiction  of  tbe  person  and  subject-matter, 
the  sufficiency  of  the  evidence  on  the  merits 
is  not  open  to  question.  I  am  of  the  opinion 
that  the  record  Sliows  no  defect  sufficient  to 
justify  a  Judgment  annulling  it 

We  concnr:  ANOELLOTTI,  J.;  SLOSS,  J. 

(KG  Cal.  866) 

VALLHUO  FBBBT  CO,  v.  SOLANO  AQUAT- 

10  CLUB.   {Sac  2,054.) 
(Supreme  Court  of  California.    April  4,  1913. 
B«hearing  Denied  May  3,  1913.) 

1,  APPBAI.  ANn  GbBOB  (i  920*)— TiaCFOBABT 

Ikjunction  Penoentb  Lite— Keview.  . 
The  court  on  appeal  from  an  order  grant- 
ing a  temporary  injunctiOD  pendente  Ute  must 
presume  that  the  trial  court  accepted  in  sup- 
port of  the  injunction,  the  facts  dedueible  from 
the  complaint  and  affidavits. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
gror.  CenL  Dig.  H  S714-Sm;  Dec.  Dig.  | 


2.  MUNICIPAI.  COBPOSATIOnS  (J  285*)— Pbeit 
FBANCHISI— POWEB  TO  GRANT. 

The  city  of  Vallejo  has  authority  under  its 
charter  to  grant  a  ferry  franchise  whose  ter- 
mini are  within  the  geographical  limits  of  the 
city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  757;  Dec.  Dig.  f 
285.*] 

3.  Municipal  Cohpoeations  (8  285*) — Febbt 
Franchise— Power  to  Ghant. 

The  limitatioQ  on  the  power  of  the  dty  of 
Vallejo  to  grant  ferry  franchises  whose  ter- 
mini shall  oe  within  tbe  limits  of  the  dty  is 
not  violated  by  the  granting  of  a  ferry  fran- 
chise across  a  navigable  stream  within  the  dty 
limits  to  Mare  Island  within  the  geographical 
limits  of  tbe  dty,  but  acquired  ai^  owned  by 
the  United  States,  with  tbe  consent  of  the 
state  of  California,  for  military  and  naval  par- 
poses,  and  over  which  by  virtue  of  Const  U. 
S.  art  1,  I  8.  the  United  States  is  exercising 
exclusive  jurisdiction,  and  the  fact  that  the 
United  States  may  forbid  the  ferryboats  from 
landing  on  the  island  does  Dot  affect  the  Talid- 
ity  of  the  franchiae,  but  only  goes  to  its  valae. 

[Ed,  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  |  757;  Dec  Dig.  i 
285.*] 

4.  Febbies  (8  16*)— Fbanchises— BxcLUarvE- 

NESS. 

An  exclusive  franchise  within  the  Smlta- 
tion  of  Pol  Code,  |  2853,  forbidding  the  erec- 
tion and  opt-ration  of  a  second  ferry  within  oar 
mile  above  or  below  a  regularly  established 
ferry  unless  pul^c  convenience  rendraa  neces- 
sary a  second  ferry,  does  not  invade  private 
rights  nor  bestow  special  priTileges,  nor  In- 
terfere with  the  free  right  of  navigation;  since 
ferries  are  established  primarily  for  the  con- 
venienoe  of  the  people. 

[Ed.  Note.— For  other  cases,  see  Feriica, 
Cent  Dig.  8{  3&-40;  Dec.  Dig.  |  !&•] 

5.  FeBBIEB  (I  11*)— FKAnOHISBS— FOWEB  10 

Gbant. 

The  authority  to  grant  ferry  franchises  is 
within  the  undelegated  powers  reserved  to  the 
states,  and  a  ferry  franchise  granted  tmder  a- 
state  statute  is  not  invalid  because  one  of  its 
termini  is  on  United  States  land  acgnired  and 
used  with  the  consent  of  the  state  for  military 
and  naval  purposes,  on  the  ground  that,  if  fer- 
ries are  to  be  operated  to  and  from  the  land 
of  the  United  States,  they  can  be  operated  only 
by  the  authority  of  the  United  States,  though 
the  United  States  has  the  power  to  more  its 
own  troops,  employes,  materials,  and  manitums 
when  and  howsoever  it  may  please,  and  may 
prohibit  landings  on  its  territory  set  aaide  for 
military  and  naval  purposes. 

[Ed.  Note.— For  other  cases,  see  Fertiea. 
Cent.  Dig.  81  11-17;  Dec.  Dig.  |  11.*] 

6.  FGRBIES  (I  16*)— FRAVCHX8B»— Bbtooabu 

I^bmit. 

Where  the  United  States  owning  and  using 
land  for  military  and  naval  purposes  contract- 
ed with  the  owner  of  a  ferry  franchise  granted 
by  the  state  whereby  It  recognized  the  valid- 
ity of  the  franchiae,  a  revocable  permit  to  a 
nonprofit  co-operative  corporation  formed 
government  employes  on  the  land  to  land  its 
launches  at  the  government  floats  wttbont  in- 
terfering with  tbe  government  use  of  the  floats 
is  not  a  license  to  the  corporation  paramount 
to  any  franchise  granted  by  the. state,  espe- 
dally  where  the  United  States  stated  that  it 
would  revoke  the  permit  if  declared  to  be  in- 
consistent with  its  contract  with  the  owner  of 
the  franchise,  and  an  interference  with  tkt 
franchise. 

[Ed.  Note.— For  other  cases,  see  Feniea. 
Cent  Dig.  II  38-40;  Dec.  Dig.  { 
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7.  Fekbies  (I  11*)— FuncHisiB— Vjxipitt— 

KlOHT  TO  QlTESnON. 

A  nonprofit  co-operative  corporation  form- 
ed by  United  States  emplby^s  at  Mare  Islaaa 
to  transport  by  ferry  the  employes  and  others 
becoming  members  of  the  corporation  to  and 
from  the  island  may  not  attack  the  validity  of 
a  franchise  granted  by  a  municipality  under 
state  statute  to  operate  a  ferry  across  a  navi- 
gable stream  with  Mare  Island  as  one  of  its 
termini,  on  the  ground  that  the  franchise  Is 
inconsistent  with  the  ezclostve  jurisdiction 
which  the  United  States  ezerdies  over  Mare 
Island,  when  the  invasion  has  been  Invited  and 
encouraged  by  the  government,  which  for  many 
years  by  contract  with  the  owner  of  the  fran- 
chise has  bound  the  owner  to  operate  the  ferry, 
and  wbere  the  convenience  of  the  public  de- 
manda  the  operation  thereof. 

[Ed.  Note.— For  other  cases,  see  Ferries, 
Cent  Dig.  If  U-17;  Dec.  Dig.  f  11.*] 

8.  FCBBIES  (I  16*)— FRANCUISBB— EXOLUSITK- 
KESS. 

An  exclusive  franchise  to  operate  a  ferry, 
having  Mare  Island  as  one  of  its  termini,  grant- 
ed under  state  authority,  does  not  exclude  from 
its  operation  the  agents  and  employes  of  the 
government  in  case  the  franchise  tends  in  the 
slightest  way  to  impede  the  work  of  the  gov- 
ernment, and  the  employes  not  acting  under 
authority  of  the  government,  nor  under  the 
compulsion  of  var  aaty  owed  to  it.  may  not  op- 
erate an  lUegal  terry. 

[EM.  Note.— For  ottet  caKS,  aee  Ferries, 
Cent  Dig.  H  38-40;  Dee.  Dig.  1 16.*] 

9.  Febbies  (S  19*)— Fbanohisss— Intbbfkb- 

BRCB. 

The  rule  that  a  man  may  transport  in  hia 
own  boat  hia  family,  goods,  and  servants,  not- 
withstandiiv  tilie  enstenee  of  a  ferry  franchise, 
is  based  on  the  fact  that  the  transportation  by 
the  owner  of  a  boat  constitutes  such  slight  in- 
terference with  the  franchise  rights  as  to 
amount  to  damnum  absque  injuria,  but  nc  con- 
cert of  action  nor  community  of  interest  is  suf- 
ficient to  warrant  such  an  invasion  and  em- 
ployes of  a  single  employer  may  not  form  a 
nonprofit  co-operative  corporation  to  operate  a 
boat  for  their  transportation. 

lEd.  Note.— For  other  cases,  see  Ferries, 
Cent  Dig.  H  4ft-59;  Dec.  Dig.  {  19. •] 

10.  Ferbies  (I  10*)- "Febbt  Fbanchisb"— 
"What  Ih. 

A  "ferry  franchise"  is  a  grant  by  the  state 
or  its  authorised  subdivisions  to  a  named  per- 
son, empowering  him  to  continue  an  interrupt- 
ed land  highway  over  interrupting  waters,  and 
a  ferry  franchise  Is  in  no  sense  a  grant  of  a 
monopoly,  though  It  is  exclusive,  and  a  grant 
to  operate  a  ferry  is  primarily  made  for  tbe 
benefit  of  the  state,  and  only  secondarily  for 
tbe  benefit  of  the  grantee  of  the  franchise,  and 
the  ^rant  is  accompanied  by  exactions  as  to 
the  services  to  be  performed,  the  conveniences 
attending  them,  and  the  tolls  that  may  be  col- 
lected. 

[Ed.  Note.— For  other  cases,  see  Ferries, 
Cent  Dig.  H  d,  30;  Dec.  Dig.  f  la* 

For  other  definitions,  see  WonUi  and  Phrases, 
Ttd.  S,  pp.  2751-2753.] 

11.  Febbies  (!  19*)— -Fbahohises— WKoNorni. 
Intebfebkn  ce  . 

The  United  States  may  in  the  exercise  of 
Its  inhetent  powers  of  sovereignty  transport  its 
emp1oy(*8,  notwithstanding  the  existence  of  any 
ezchiBive  ferry  franchise,  but  its  employ^  may 
not  combine  and  form  a  nonprofit  co-operative 
corporaUoD  to  maintain  a  ferry,  and  thereby 
interfere  with  an  existing  ferry  franchise. 

[Ed.  Note. — For  otiier  cases,  see  Ferries, 
Cent  Dig.  II  46-00;  Dee.  Dig.  |  19.*] 


12.  iMunonoN  (|  101*}  —  Iixeoal  Gohbi- 

NAT10N8. 

The  maxim  that  what  a  man  may  do  many 
may  do  in  combination  is  not  universally  Ifue; 
ana  it  is  only  those  acts  wliich  work  no  inva- 
sion of  rights  when  done  in  combination  that 
may  be  so  done. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  174,  175;  Dec.  Dig.  |  1U1.*J 

13.  FEBUBB  (I  11*)— FBAIVGHIBE&-JintISDIC- 

TION. 

The  point  of  departure  is  the  basis  and 
home  of  a  ferry,  and  the  fact  that  one  ter- 
minus is  in  a  foreign  jurisdiction  does  not  take 
it  out  of  tbe  jurisdiction  of  tbe  authority  which 
granted  it,  and  the  right  of  the  state  under  the 
laws  of  which  a  ferry  franchise  ha£  been  grant- 
ed to  control  a  nonprofit  co-operative  corpora- 
tion formed  by  employes  of  tbe  government  for 
violating  the  Zraucbise  can  be  legally  met  only 
by  showing  that  tbe  corporation  is  operating 
by  author!^  of  an  equal  or  paramount  power. 

[Ed.  Note.— For  other  cases,  see  Foriei, 
Cent  Dig.  a  11-17;  Dec.  Dig.  i  II.*] 

14.  Fbbbies  (S  19*)— Franciusbs— Infeutqe- 
MXNT— Equitable  Belief. 

An  injunction  in  a  suit  by  the  holder  of  a 
franchise  granted  under  state  authority  to  op- 
erate a  ferry  with  a  terminus  on  Mare  Island, 
owned  and  used  by  the  United  States  for  mili- 
tary and  naval  purposes,  to  restrain  a  domestic 
nonprofit  co-operative  corporation  formed  by 
government  employes  at  Blare  Island  from  in- 
terfering with  tbe  franchise,  which  restrains 
tbe  corporstion  from  conducting  a  ferry  from 
any  point  on  Mare  Island  which  is  within  one 
mile  of  plaintiff's  ferry  terminal  thereon  to  any 

goint  within  the  city  of  Vallejo,  which  is  with- 
1  one  mile  of  plaintiff's  terminal  therein,  for- 
bids an  unlawful  interference  with  the  fran- 
chise which  the  state  has  granted,  and  the 

?;overnment  alone  may  complain  titat  the  in- 
unction li  an  iDTaalon  of  a  federal  right. 
[Ed.  Note.— Fcfr  other  cases,  see  Ferries, 
Cent  Dig.  U  46-69;  Dec.  Dtg.  {  19.*] 

15.  Febbies  (S  19*)- Tempobabt  Injunohos 
— Invalidity  in  Part. 

A  clause  in  a  temporary  Injunction  pen- 
dente lite  which  forbids  a  domestic  corpora- 
tion formed  by  government  employtfa  at  Mare 
Island  from  conducting  a  ferry  from  any  point 
on  Mare  Island  within  one  mile  of  the  terminal 
of  a  ferry  operated  under  a  franchise  to  any 
point  within  tiie  city  of  Tall^o,  which  is  with- 
m  one  mile  of  the  ferry  terminal  therein,  if 
beyond  the  power  of  the  court,  may  be  stricken 
from  flie  judgment,  and  the  Judgment  allowed 
to  stand. 

[Bid.  Note.— For  other  cMes,  aee  Ferries, 
Cent  Dig.  H  46-50;  Dee.  Dig.  1 19.*] 

16.  Febbies  (f  19*)— Fbanchises— UNiiAwrDL 
Intesfbbence. 

The  employes  of  tbe  government  at  Hare 
Island  may  not  be  allowed  to  depart  there- 
from and  go  into  the  state  with  their  ferry 
business  in  violation  of  the  laws  of  the  state 
granting  to  one  a  franchise  to  operate  a  ferry 
with  one  terminus  on  Mare  Island. 

[Ed.  Note.~For  other  cases,  see  Ferries. 
Cent  Dig.  SI  46-59;  Dec.  Dig.  1  IB.*] 

17.  Febbies  (I  19*)— FaARCHifflcs— Unlaw - 

FCTL  InTBBPEBBNCE  . 

Where  defendant  in  a  suit  to  restrain  in- 
terference with  a  ferry  franchise  did  not  daim 
that  he  maintained  a  ferry  beyond  a  mile  In 
either  direction  from  plaintiff's  ferry  slip,  a 
clause  in  a  temporary  injunction  pendente  lite 
which  prohibited  defendant  from  operating  a 
ferry  was  not  objectionable  as  interfering  vrith 
the  rights  of  defendant  to  maintain  a  ferry. 

[Ed.  Note.— For  other  cases,  see  Ferries, 
Cent  Dig.  II  46-59;  Dec.  Dig.  |  19.*] 
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18.  FBBBIKS  (I  19*)— FBANCHISW— INFUHOB- 

UEPTT— Equitable  Belief. 

InjoDCtton  is  the  appropriate  remedy  to 
KBtrain  unlawfal  interference  with  a  franchise 
granted  under  state  aothoritj  to  operate  a  fer- 
ry, one  termlniu  of  which  Is  on  Mare  Island, 
owned  and  used  by  the  goTemment  for  military 
and  naval  purposes. 

[Ed.  Note.— For  other  cases,  see  Ferries, 
Cent  Dig.  i§  46-59;  Dec.  Dig.  |  19.*] 

19l  FeRBIEB  (I  19*)— FEANCniSES— iNraiNGE- 

UENT— Laches. 

The  holder  of  a  ferry  franchise  promptly 
sued  to  restrain  defendants  actually  engaged  in 
the  ferriage  of  members  of  a  club  from  inter- 
ference with  the  franchise.  Defendants  gave 
up  the  bnsiness  when  an  injunction  was  grant- 
ed, and  the  members  of  the  club  first  hired 
boats  and  boatmen,  and  snbseqaently  organiz- 
ed  a  nonprofit  eo-operatiTe  corporation  to  con- 
tinue  tbe  ferriage  business,  and  the  bolder  of 
the  franchise  bronght  action  against  the  cor- 
poration to  restrain  It  from  Interfering  with 
the  francbise.  The  members  of  the  club  were 
Tirtoalij  the  parties  interested  in  the  first  ac- 
tion. Held,  that  the  bolder  of  the  franchise 
was  not  gnil^  of  lachea,  and  the  corporation 
could  not  defeat  the  siut  against  It  on  tlut 
ground. 

[Ed.  Note.— For  other  cases,  see  Ferries, 
Cent  Dig.  §8  46-59;  Dec.  Dig.  S  19.*] 

In  Bank,  Appeal  from  the  Superior  Court 
of  Soiano  County;  John  F.  GUlson,  Judge. , 

Action  by  the  Vallejo  Ferry  Company 
against  the  Solano  Aquatic  Club.  From  the 
order  granting  plalntlCT  an  injunction  pen- 
dente lite,  defendant  appeals.  Affirmed. 

John  J.  Barrett  and  Lent  &  Humpbrey, 
all  of  San  Francisco,  for  respondent 

HStNSHAW,  J,  This  Is  an  i^ipeal  from  an 
order  gTanting  a  temporary  injanctlon  i>en- 
dente  Ute.  nalntlff  Is  operating  and  assert- 
ing tbe  right  to  operate  a  ferry  between  the 
city  at  Vallejo  and  territory  owned  by  tbe 
United  States  sovemment  abutting  upon  naT- 
igable  waters  of  Napa  creek  and  known  as 
Mare  Island.  Tbe  defOndant  is  a  nonprofit 
eo-operatlTe  corporation.  Tbe  complaint 
cba^es  tbat  this  defendant,  witbout  fran- 
chise or  other  rl^  or  warrant  in  law,  is 
engaged  In  tbe  ferriage  business  between  Vai- 
led and  Mare  Island,  tbus  ill^lly  interfer- 
ing with  the  rights  ot  plaintiff  and  Injoring 
its  business.  So  much  by  way  of  outline  of 
the  nature  of  tbe  litigation. 

[1  ]  Tbe  facts  deduclble  from  the  complaint 
and  from  the  affidarlts,  whlcb  facts  It  must 
be  presumed  the  court  accepted  in  support 
of  tbe  preliminary  injunction  which  it  grant- 
ed, are  the  following:  The  city  of  Vallejo  Is 
situated  at  the  northerly  end  of  San  Pablo 
Bay  and  near  to  that  bay's  Junction  with  the 
Straits  of  Carqulnez.  Within  the  cori>orate 
territorial  limits  of  Vallejo  Ilea  Mare  Island. 
Stats.  1871-2,  p.  566.  Mare  Island  was  ac- 
quired by  the  United  States,  with  the  con- 
sent of  the  state  of  California,  "for  the  pur- 
pose of  erecting  and  maintaining  thereon 
such  arsenals,  magazines,  docks,  dockyards 
and  other  military  and  naval  structures  as 
may  be  required  for  tbe  use  of  tbe  ITnited 


States  goremment"  Stats.  1854,  p.  ^  Hare 
Island  lies  westerly  of  the  dty  of  TaBeJo 
proper,  and  Is  separated  from  It  by  a  tide 
water  cre^  or  estuary  known  as  Napa  creek. 
This  creek  is  navigable  In  law  and  in  fact, 
and  across  It  tbe  ferryboats  of  plaintiff  and 
tbe  launches  of  defendant  ply.  As  early  as 
1865  and  1866  tbe  state  of  OaUfomla,  acting 
Id  conjunction  with  the  federal  antborlties 
at  Mare  Island,  authorized  the  establishment 
of  a  steam  ferry  between  Vallejo  and  Mare 
Island.  Stats.  1865-66,  p.  147.  Ever  sbice 
that  time  such  a  ferry  has  been  maintained. 
Respondent  holds  a  franchise  bought  at  pub- 
lic auction  from  the  city  of  Vallejo  In  1896^ 
for  which  it  paid  a  large  sum  of  money.  The 
ordinance  auttaorlEtug  the  franchise  grant 
Imposed  upon  respondent  a  fixed  schedule  of 
tolls,  a  rigid  standard  of  equipment,  and  de- 
tailed specifications  tou<4ilng  the  service  to 
be  rendered.  The  performance  of  these  du- 
ties is  secured  to  tbe  city  by  an  annual  bond 
in  tbe  sum  of  920,000,  and,  further,  respond- 
ent pays  an  annual  license  tax  to  tbe  dty. 
Moreover,  refiiwndent  is  operatli^  Its  ferry 
system  under  a  contract  with  tbe  United 
States  government  This  contract,  first  en- 
tered Into  with  tbe  predecessors  of  re^nd- 
ent  has  been  continuously  renewed  by  the 
United  States  government,  and  Is  In  force  at 
the  present  time.  The  ferry  plant  of  re- 
spondent. Its  boats,  their  equii;nn«Qt,  Qie 
terminals,  and  the  service  are  all  maintained 
pursuant  to  rigid  requirements  exacted  of 
respondent  both  by  tbe  mnnidpal  auttaoritleB 
and  by  its  contract  with  the  govemmenL 
One  of  Its  two  boats  has  a  carrying  capadtj 
of  about  2,000  persons  per  trip  and  cost  $80,- 
000.  The  other  bas  a  carrying  capacity  of 
about  1,000  persons  and  cost  930.000.  It  bas 
maintained  ferry  slips,  approaches,  waiting 
rooms,  war^ouses;  in  short,  a  compiete 
equlpmoit  for  tbe  convenient  transportation 
of  passengers  and  freight  between  tbe  des- 
ignated points.  Moreover,  so  Car  as  tbe  gov- 
ernment of  the  United  States  Is  concerned, 
respondent  Is  under  bond  to  comply  with  its 
contract  That  contract  Includes  a  s(>bedu)e 
requiring  a  given  number  of  trips  to  be  made 
upon  week  days  and  upon  Sundays  '*at  sacta 
times  as  tbe  commandant  may  designate.'* 
It  is  required  by  tbe  government  to  be  pre- 
pared to  carry  and  to  carry  freight,  teams, 
and  passengers.  Amongst  other  exactlona  by 
the  government  of  tills  respondent  are  the 
following:  That  upon  any  and  every  trip 
there  shall  be  carried  free  upon  the  boats  of 
respondent  all  United  States  naval  oBlcers  at- 
tached to  or  performing  duties  at  tbe  navy 
yards,  with  their  families  and  the  servants 
of  officers;  all  officers  attached  to  United 
States  vessels  temporarily  or  permanently 
ratabllshed  at  the  navy  yard  with  their  fam- 
ilies; all  enlisted  men  in  the  service  of  the 
United  States  on  duty  at  the  navy  yard  or  on 
board  any  United  States  vessel  temporarily 
or  permanoitly  at  tbe  navy  yard;  lOl  maU 
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carriers,  messengers,  "and  employfe  who  may 
he  seut  on  dnty,  suefa  employes  to  be  provided 
with  proper  passes,"  and  "In  case  of  alarm 
of  fire  at  the  navy  yard,  the  yard  workmen 
and  the  members  of  the  Vallejo  fire  compa- 
nies with  their  apparatus."  Other  provl- 
sions  of  the  contract  require  the  prompt,  coo- 
tioDODs,  and  uninterrupted  performance  of 
the  service,  with  heavy  penalties  provided 
for  neglect  or  failure.  The  ferry  terminus 
upon  the  Mare  Island  side  is  assigned  to  re- 
spondent by  the  United  States  government 

It  appears  that  there  was  upon  the  Mare 
Island  side  and  upon  the  Vallejo  side,  quite 
independent  of  the  terry  berths  or  slips  of 
this  respondent,  a  raft  or  float  used  for  the 
convenient  landing  of  men  from  the  govem- 
meot  hosts  and  launches.  It  appears  further 
that  these  launcbes,  under  government  con- 
trol and  upon  government  business,  crossed 
Xapa  creek,  back  and  forth  between  Mare 
Island  and  Vallejo,  and  for  a  time  carried 
free  of  charge  snch  of  the  government  clerks 
or  draughtsmen  av  could  or  did  take  pas- 
sage on  them.  This  privilege  In  time  becamie 
a  burden,  and  the  naval  anthoritles  of  Mare 
Island,  of  their  own  Initiative,  revoked  the 
privilege  in  the  month  of  January,  1909,  and 
refused  this  right  of  passage  to  all  civilian 
employte  of  the  Mare  Island  navy  yard.  It 
was  thought  by  some  of  the  employ^  tbat 
this  action  upon  the  part  of  the  naval  au- 
thorities was  instigated  by  respondent  to 
force  them  to  use  its  ferry  service,  and  re- 
prisals were  commenced.  One  Forbes  H. 
Brown,  then  chairman  of  the  classified  civil 
service  employes  of  Mare  Island,  and  presi- 
dent of  appellant  herein,  filed  a  complaint 
and  ctiai^^  with  the  Secretary  of  the  Xavy, 
asserting  that  the  respondent's  franchise  was 
lovalid  and  had  been  fraudulently  procured, 
charging  the  unsoundness  and  unseaworthi- 
ness of  respondent's  boats,  complaining  of  its 
rates,  asserting  that  they  were  exorbitant,  ac- 
cnslDg  It  of  evasion  of  Its  taxes,  and  asking 
that  the  contract  existing  between  the  gov- 
ernment and  this  respondent  be  vacated  upon 
the  charges  made,  and  for  the  further  reason 
that  the  contract  itself  was  unjust  and  ex- 
tortionate. This  resulted  In  an  examination 
by  the  naval  department  and  a  refutation  of 
the  complaint  and  chaises  so  made.  As  to 
the  unsoundness  and  unseaworthiness  of  the 
boats,  response  was  made  by  Bolles  and  Bul- 
ger, local  inspectorei  of  hulls,  to  the  effect 
that  "the  insinuations  made  by  the  writer 
thereof  In  relation  to  the  equipment  of  your 
boat  hre  without  any  foundation  of  fact," 
and,  if  the  writer  "will  swear  to  complaint 
■ettlDg  forth  that  these  boats  are  not  equip- 
ped and  inspected  according  to  tbe  steam- 
boat inspection  laws,  the  matter  will  be  prop- 
erly  taken  up  with  him."  Application  was 
ftUn  made  by  ttie  dissatisfied  employes  to  the 
commandant  of  tiie  navy  yard  for  a  vaca- 
tion of  his  order  refusing  them  permission 
longer  to  ride  tree  on  the  gdremment  launeb- 
M.  Tills  was  refused. 


These  employ^,  then  declining  to  patronize 
respondent's  boats;  gave  their  patronage  to 
Lang  &  McPherson,  who  instituted  a  launch 
service  between  Vallejo  and  Mara  Island. 
Respondent  then  b^an  a  suit  slmilaf  to  this 
to  enjoin  this  unauthorized  ferry  serrifn,  and 
the  result  of  that  litigation  was  an  injunc- 
tion against  Lang  &  McPherson.  The  api>eQl 
to  this  court  will  be  found  reported  in  161 
Cal.  672,  120  Pac.  421.  Lang  &  McPherson, 
notwithstanding  tbe  Injunction,  continued  In 
this  ferry  business,  and  were  cited  in  con- 
tempt They  contested  the  contempt  proceed- 
lugs,  which  resulted  in  a  Judgment  finding 
them  guilty.  Application  was  made  to  the 
Court  of  Appeals  to  prohibit  the  enforcement 
of  the  contempt  Judgment  and  the  applica- 
tion was  denied.  I4tnge  v.  Superior  Court  11 
CaL  App.  1, 103  Pac.  906.  Thereafter,  on  as- 
surance from  Lang  &  McPherson  that  they 
would  dlsoontlnne  their  ferry  operations,  the 
proceedinffi  were  dropped.  The  appellant 
was  then  oi^nlzed  as  a  corpora^oo,  the 
nucleus  and  basis  of  Its  membership.  If  In- 
deed not  Its  principal  membership,  consisting 
of  the  diasatisfled  employes  of  tbe  govern- 
ment  at  Mare  Island.  Application  was  made 
to  the  Attorney  Qeneral  of  the  state,  sup* 
ported  by  argument  and  brief,  for  permis- 
sion to  use  the  state's  name  In  an  action  of 
quo  warranto,  to  have  It  determined  that  re- 
spondent's franchise  is  Invalid  and  void. 
This  was  nc^  granted.  Respondent  thai  in- 
stituted this  actlm,  with  the  result  above  In- 
dicated. 

Something  of  the  origin  and  history  of  ap- 
pellant corporation  has  been  outlined  in  the 
foregoing  statement  The  following  remains 
to  be  added :  While  it  is  insisted  that  tbe 
defendant  organization  is  one  exclusively  of 
the  employes  of  a  single  employer  who  have 
combined  for  their  own  convenience  and  have 
secured  for  themselves  their  own  transpor- 
tation facilities,  which  they  use  In  the  per- 
formance of  th^r  duties  in  going  to  and  from 
their  work,  this  contention  makes  plain  that 
the  purpose  for  which  the  corporation  Is 
organized,  as  declared  by  Its  charter  and  by- 
laws, is  a  sham ;  that  while  it  Is  organized 
for  the  avowed  purpose  of  promoting  and  in- 
dulging in  aquatic  sports,  it  is  in  reality 
nothing  more  nor  less  than  a  ferry  corpo- 
ration, which  is  operating  without  a  franchise 
and  seeks  to  hide  the  true  purpose  of  Its 
organization.  Moreover,  while  it  is  said  that 
the  membership  consists  exclusively  of  gor- 
emment  employee,  and  while  for  the  purpose 
of  this  cooBlderatlon  this  may  be  conceded 
to  be  a  fact  It  Is  nevertheless  true  that  the 
by-laws  do  not  limit  the  membership  to  such 
persons,  but  expressly  throw  the  membership 
open  to  the  general  public,  making  no  other 
requirement  of  an  applicant  than  "good  char- 
acter and  industrious  habits."  Furthermore, 
the  by-laws  declare  that  the  membership 
shall  not  be  limited,  but  "diall  depend  upon 
the  fiidlltles  available,  the  same  to  be  in- 
ereaaed  In  the  discretloa  gf  tiia  board  of 
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directors."  This,  so  far  as  concerns  the  fer- 
ry buslnesB  of  appellant,  can  mean  nothing 
more  than  that  the  corporation  will  take  In- 
to Its  eo-called  membership  as  many  Individ- 
uals as  It  can  transport,  and  will  increase  Its 
membership  with  its  transportation  facilities. 
Finally,  it  should  be  stated  that  defendant  Is 
not  operating  mider  any  ferry  license  from 
the  state  or  its  mandatories,  or  from  the 
United  States  or  any  of  its  agencies.  It  runs 
its  launches  at  its  pleasure,  owing  responsi- 
bility to  no  one  and  denying  responsibility 
to  any  one.  It  has  a  revocable  permit  from 
the  commandant  of  Mare  Island  to  land  Its 
laundies  at  the  government  float  upon  either 
side  of  Napa  creek,  under  its  assurance  to 
the  goTemment  that  it  will  not  interfere  with 
the  government's  own  use  of  these  floats. 
The  authorities  of  Mare  Island  declare  that 
this  permit  will  be  at  once  revoked  If  it  shall 
be  held  by  the  courts  of  the  state  that  it 
operates  to  injure  the  franchise  of  respond- 
ent The  meml>ership  of  defendant  has 
steadily  increased  until  It  now  numbers  more 
than  a  thousand  men.  These  men  are  not 
of  the  soldiers,  sailors,  marines,  or  other  en- 
listed men  of  the  United  States  government, 
bat  are  Its  civil  employ^  working  at  Mare 
Island  and  living  in  Vallejo — men  whose  em- 
ployment may  terminate  at  their  owu  In- 
stance or  at  the  Instance  of  the  govern- 
ment at  any  moment — ^men,  to  take  whose 
places,  in  case  of  vacancy,  there  is  a  wait- 
ing list  exceeding  2,000.  The  by-laws  make 
mention  of  inltlatton  fee  and  monthly  dues, 
declaring  that  the  amounts  shall  be  reg- 
ulated by  resolution  of  the  organization. 
They  provide  that  the  board  of  directors 
"may  purchase  the  equity"  of  a  retiring 
member,  and  that  "the  equity  shall  be 
proportionate  to  the  term  of  membership." 
In  practice  this  means  nothing  more  than 
that  the  dues  for  the  use  of  the  ferry  serv- 
ice of  defendant  are  91.50  per  month.  If  he 
becomes  a  member  not  at  the  first  of  the 
month,  but  upon  some  day  In  the  month, 
the  board  of  directors  may  reduce  this  $1.50 
proportionately  for  the  fraction  of  the  month. 
Thns,  where  a  member  obtained  employment 
and  acquired  membership  In  the  club  upon 
December  13th,  he  was  given  a  receipt  for 
"$1.00,  covering  initiation  Solano  Aquatic 
Club,"  which  receipt  entitled  him  "to  (he 
privileges  of  the  club  for  the  balance  of  the 
current  month."  The  dues  are  payable  upon 
the  1st  of  the  month,  and  the  "purchase  of 
the  equity"  of  a  retiring  member  apparently 
means  that  the  board  of  directors.  If  he  shall 
sever  his  connection  with  the  club  before  the 
end  of  the  month  for  which  he  has  paid  his 
dues,  may  pay  him  back  a  proportionate 
share  of  the  $1.50  which  he  has  paid  for  the 
full  month.  The  ferry  charge  for  a  monthly 
commutation  ticket  entitling  the  holder  to 
practically  unlimited  use  of  respondent's  fer- 
ry is  ¥2.  The  serious  interference  by  appel- 
lant with  the  ferry  business  of  respondent  is 
not  only  evident,  but  it  la  declared  that  re- 


spondent cannot  live  up  to  Its  contracts,  and 
that  no  ferry  or  ferry  service  can  be  main- 
tained between  Yallejo  proper  and  Mare 
Island  unless  It  be  freed  from  such  Inter- 
ference and  injury  and  be  recognized  as  ex- 
clusive. 

Appellant's  attacks  upon  this  appeal  may 
be  grouped  for  oonvenlaice  under  certain 

heads. 

(1)  An  attack  upon  the  validity  and  nptn 
the  scope  of  respondent's  franchise. 

(2)  The  assertion  of  the  right  in  appellant 
to  do  precisely  what  it  is  doing,  regardless  of 
the  validity  of  respondent's  franchise. 

(3)  An  attack  upon  the  terms  of  tbe  re- 
straining order  aa  exceeding  all  warrant  in 
law. 

(4)  The  asserted  laches  of  respondoit 
which  forbids  the  granting  of  the  temporary 
Injunction,  even  If  under  every  other  con- 
sideration It  were  permissible  to  grant  It 

[2-4]  1.  Many  of  the  grounds  of  attack  up- 
on the  validity  of  respondent's  franchise 
were  urged  upon  the  attention  of  this  court 
In  the  case  of  Yallejo  Ferry  Co.  v.  Lang  & 
Mcpherson,  161  CaL  672,  120  Pae.  42L  No 
occasion  arises  for  repeating  the  reasons 
there  given  and  the  holding  there  made  to 
the  ettect  that  the  dty  of  Yallejo  did  liave 
the  power  to  grant  the  franchise  in  question, 
and  that  the  Yallejo  Ferry  Company  was 
operating  under  auOiority  of  law  by  virtue 
of  that  franchise:  The  limitation  upon  tiie 
[>ower  of  the  dty  of  Yallejo  to  grajit  ferry 
franchises,  ^ybose  termini  shall  be  within  the 
limits  of  the  city.  Is  not  abused  nor  violated 
by  reason  of  tbe  fact  that  the  Mare  Island 
terminus  is  upon  land  over  whldb  tbe  United 
States  admittedly  exercises  exclusive  -inria- 
diction.  Const  U.  S.  art  1.  f  &  Mare  Is- 
land is  still  within  the  corporate  geographi- 
cal and  territorial  limits  of  the  dty  of  Yal- 
lejo, just  as  completely  and  in  the  same  sense 
as  the  United  States  military  reservation, 
the  Presidio,  is  within  the  corporate  llmtts 
of  the  dty  and  county  of  San  Fran<^sco. 
Crook  et  al.  v.  Old  Point  Comfort  Hotel  Co. 
(C.  C.)  54  Fed.  604.  Still  more,  the  frandiise 
enjoyed  by  respondent  is  an  exdusive  fran- 
chise within  the  meaning  of  the  law,  and 
espedally  wltbln  the  limitation  of  the  Politi- 
cal Code,  i  285S,  which  forbids  the  erection 
and  operation  of  a  second  toll  bridge  or  ferry 
within  one  mile  above  or  below  a  regularly 
established  toll  bridge  or  ferry,  unless  pub- 
lic convenience  renders  necessary  the  fran- 
chise for  a  second  bridge  or  ferry.  There 
is  in  this  no  invasion  of  private  rights,  no 
bestowal  of  monopolistic,  Gf)ecial  privileges, 
no  interference  with  the  free  right  of  naviga- 
tion. Ferries  are  established  primarily  for 
the  convenience  of  the  people.  It  la  the  dnty 
of  the  government,  which  has  thus  invited 
private  capital  to  aid  In  the  comforts  and 
conveniences  of  its  dtlzens,  to  safeguard  th» 
rights  which  it  had  bestowed,  and  to  see  that 
the  enjoyment  of  those  rights  is  coextendre 
with  the  grant  of  them.  Morrla  t.  Fmxmeaf 
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&  TeaIIl^ters'  Co.,  6  Cal.  590,  65  Am.  Dec. 
535 ;  Fortain  r.  Smith,  114  Cal.  494.  46  Pac. 
381:  I^tterson  v.  Wollmann,  6  N.  D.  608, 
67  N.  W.  1040,  S3  L.  R.  A.  536,  Nor  does  the 
fact  that  the  Mare  Island  terminus  of  this 
ferry  Is  upon  territory  owned  by  and  sub- 
ject to  the  Jurisdiction  of  the  United  States 
In  \3x%  least  militate  against  the  validity  or 
legality  of  the  franchise  itself,  whatever  ef- 
fect it  may  liave  upon  the  value  of  the  fran- 
chise. It  may  be  conceded  or  declared  that 
the  United  States  government  would  have 
power  to  forbid  the  ferryboats  of  respondent 
from  landing  apon  the  island,  but  this  would 
in  no  wise  affect  the  legality  of  the  franchise. 
In  the  parallel  case  of  People  v.  Babcock,  11 
Wend,  (N.  Y.)  500.  Babcock  was  brought  be- 
fore a  Justice  of  the  peace,  charged  with  hav- 
ing violated  the  statutes  of  New  York  regu- 
lating ferries  by  transporting  to  Canada 
across  the  navigable  waters  of  the  Niagara 
rlrer  i>ersons  and  goods  for  profit  and  hire, 
without  having  obtained  a  license.  Says  the 
court:  "So  far  as  Jurisdiction  is  concerned, 
it  is  as  complete  over  this  river  to  the  center 
thereof  as  over  any  other  stream  within  ttx^ 
county.  The  privilege  of  the  license  may 
not  be  as  valuable  to  the  grantee  by  not  ex- 
tending across  the  river;  but,  as  far  as  it 
does  extend,  he  is  entitled  to  all  the  provi- 
sions of  the  law,  the  object  of  wliich  Is  to 
secure  the  exdusdve  privilege  of  maintaining 
a  ferry  at  a  designated  place."  Such  is  the 
great  current  of  authority.  See  Conway  et 
al.  T.  Taylor's  Bx'r,  1  Black,  603,  17  L.  Ed. 
191 ;  Haeusaler  et  al.  v.  City  of  St  Louis, 
205  Mo.  656,  103  S.  W.  1034 ;  N.  Y.  Central 
T.  Board  of  Chosen  freeholders,  76  N.  J. 
Law,  664,  74  AU.  954, 16  Ann.  Gas.  858 :  Wig- 
gins Ferry  Co.  v.  City  of  East  St  Louis,  107 
U.  S.  365,  2  Sup.  Ct  257,  27  U  Ed.  419; 
Cauble  v.  Craig,  94  Mo.  App.  675,  69  S.  W. 
49;  Nixon  et  al.  v.  Reid  et  al.,  8  S.  D.  507, 
67  N.  W.  67,  32  L.  R.  A.  815 ;  Helm  v.  City 
of  QrayvlUe,  224  IlL  274,  79  N.  B.  689 ;  State 
T.  Faudre,  64  W.  Va.  122,  46  S.  a  269,  63 
L.  R.  A.  877,  102  Am.  St  Rep.  927,  1  Ann. 
Caa.  104 ;  Columbia  Delaware  Bridge  t. 
Geisse,  38  N.  J.  Law,  39;  12  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  1901.  If  It  he  con- 
ceived— though  to  this  we  do  not  agree — that 
the  language  of  the  Supreme  Court  of  Oregon 
In  Hackett  v.  Wilson,  12  Or.  26,  6  Pac.  652,  is 
in  opposition  to  this  otherwise  uniform  cur- 
rent of  authority,  It  must  suffice  to  say  that 
the  Oregon  decision  doeri  not  commend  it- 
aelf  to  our  Judgment 

[11  No  weight  attaches  to  the  final  argu- 
ment of  appellant  under  this  proposition  tn 
the  effect  that  "If  ferries  are  to  he  operated 
at  all  to  and  from  islands  used  as  forts  or 
navy  yards,  they  can  be  operated  by  author- 
ity of  the  federal  government,  and  the  feder- 
al government  Is  the  exclusive  judge  of  the 
necessity  to  grant  the  privilege.  It  has  ab- 
solute control  over  the  landing  of  persons 
and  property  on  Its  territory,  and  over  all 
departares  therefrom,  li  Am  Ifc«nfed  appet- 


Zanf,  and  that  Ucenae  is  paramount  to  any 
franchise  which  the  state  oould  grant."  No 
question  here  arises'  or  we  think  could  ever 
arise,  over  the  right  and  power  of  the  fed- 
eral government  to  move  Its  own  troops,  em- 
ployes, material,  and  munitions  when  and 
howsoever  it  may  please,  and  no  guestiou  can 
arise  over  the  power  of  the  United  States 
government  to  control,  restrict,  or  even  pro- 
hibit landings  upon  its-  territory  segregated 
and  set  aside  for  purposes  of  war  or  defense. 
But  all  this  is  beside  the  proposition  for 
which  appellant  contends.  And,  as  to  this, 
it  Is  to  be  remembered  that  the  government 
of  the  United  States  does  not  even  assert  the 
power  to  grant  ferry  ^nchisea.  Its  highest 
court  has  said  (Conway  v.  Taylor's  Ets'r, 
supra):  "There  has  been  now  nearly  three- 
fourths  of  a  century  of  practical  Interpre- 
tation of  the  Constitution.  During  all  that 
time,  as  before  the  Constitution  had  its  birth, 
the  states  have  exercised  the  power  to  es- 
tablish and  regulate  ferries;  Congress  nev- 
er. We  have  sought  in  vain  for  any  act  of 
Congress  which  Involves  the  exercise  of  this 
power.  That  the  authority  lies  within  the 
scope  of  'that  Immense  mass'  of  undelegated 
powers  which  'are  reserved  to  the  states 
respectively*  we  think  too  clear  to  admit  of 
doubt"  So  much  for  the  asserted  right  of 
the  federal  government  to  issue  a  ferry  fran- 
chise. Aa  to  the  privilege  "of  operating  a 
ferry  having  one  of  Its  termini  upon  the  gov- 
ernment reservation  at  Mare  Island,"  it  has 
heretofore  been  said  and  shown  that  not  on- 
ly has  the  privilege  been  extended  to  this 
respondent,  but  the  government  itself  has 
entered  Into  a  solemn  contract  with  respond- 
ent, binding  both  to  the  performance  of  des- 
ignated duties,  and  that  this  contract  has 
been  In  force  for  over  40  years. 

[6]  And,  as  to  the  final  declaration  that 
the  United  States  government  "has  licensed 
appellant  and  that  this  license  is  paramount 
to  any  franchise  which  the  state  could 
grant"  the  facts  as  above  set  forth  are  that 
the  United  States  has  given  a  revocable  per- 
mit to  appellant  to  land  Its  launches  at  the 
government  floats  at  times  and  under  cir- 
cumstances which  will  not  Interfere  with  the 
government  use  of  those  floats,  and  has  stat- 
ed that  It  will  revoke  this  if  It  be  declared 
to  be  Inconsistent  with  its  contract  with  the 
respondent  and  an  Interference  with  re- 
spondent's ferry  franchise.  It  seems  scarce- 
ly logical  to  evolve  a  paramount  license  out 
of  such  a  revocable  permit 

[1]  Nor  Is  it  perceived  that  there  Is  any 
better  foundation  for  appellant's  next  argu- 
ment to  the  effect  that  to  recognize  the 
franchises  of  respondent  with  the  right 
therein  accorded  to  exact  tolls  from  the  peo- 
ple in  the  employ  of  or  having  business  deal- 
ings with  the  government  authorities  at 
Mare  Island,  is  inconsistent  with  the  exclu- 
sive Jurisdiction  which  the  government  exer- 
cises over  Mare  Island,  and  would  be  to 
countenance  an  interference  wltb  that  ju; 
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rlsdlctlon  which  would  tend  to  Impair,  tC 
not  to  destroy,  the  eflectlve  use  of  Mare  Is- 
land for  goTernmental  purposes;  and  that 
the  dictates  of  high  public  policy  forbid  such 
a  pronouncement  of  the  law,  which  is  whol- 
ly Inconsistent  with  the  free  and  effective 
use  of  this  naval  and  military  reservation. 
For  tlie  obvious  answer  to  this  is  twofold: 
First,  it  la  not  made  to  appear  that  the  ap- 
pellant has  been  made  the  protector  of  the 
United  States  government  against  attacks 
upon  its  sovereignty  and  sovereign  powers ; 
and,  second,  if  the  recognition  of  this  fran- 
chise be  such  an  invasion  of  governmental 
rights,  It  is  an  invasion  invited  and  encour- 
aged by  the  government  Itself,  which  for  46 
years  by  contract  with  respondent  has  bound 
tlie  latter  to  do  these  very  things.  Indeed, 
It  may  be  added  that  the  dictates  of  public 
policy  urge  most  strongly  in  the  opposite  di- 
rection. The  convenience  of  the  public, 
which  is  the  fundamental  ground  and  rea- 
son for  granting  a  ferry  franchise,  the  con- 
trol of  the  granting  power  over  the  exercise 
of  the  franchise,  the  conveni^ce  and  safe- 
ty of  the  public  which  result,  are  all  pres- 
ent in  this  case,  as  In  every  case  of  a  ferry 
operating  under  sanction  of  law.  This  par- 
ticular ferry  is  not  alone  a  convenience  to 
the  general  public,  but  a  convenience  to  the 
United  States  government,  and  it  Is  so  recog- 
nized. Consider  for  a  moment  the  effect  up- 
on the  public  welfare,  both  of  the  state  of 
California  and  of  the  United  States,  if  re- 
spondent should  be  forced  to  go  out  of  busi- 
ness because  of  a  holding  that  any  person 
may  engage  in  ferriage  between  Vallejo  and 
Mare  Island.  Is  it  to  be  thought  for  a  mo- 
ment that  such  a  ruling  would  be  to  the  in- 
terest of  the  state,  of  the  nation,  and  of 
their  citizens?  Is  it  not  manifest  that  it  is 
even  of  greater  consequence  to  the  nation- 
al goTemment  than  to  the  state  that  an  or- 
derly ferry  service  should  be  maintained? 
Indeed,  as  Is  well  said  in  Patterson  v.  WoU- 
mann,  supra :  "There  is  nothing  In  the  his- 
tory of  the  English  nation  or  of  the  Amer- 
ican people  which  warrants  the  conclusion 
that  this  practice  of  granting  exclusive  ferry 
franchises  has  resulted  in  imposing  intolera- 
ble burdens  upon  the  public,  or  has  led  to 
other  than  benefldal  results." 

[I]  To  the  final  proposition  advanced  by 
appellant  under  this  head,  to  the  effect  that, 
even  If  the  franchise  be  held  to  be  valid  in 
its  scope,  it  must  be  limited  so  as  to  exclude 
from  Its  operation  those  persons  who  are 
"agents  or  employes  of  the  federal  govern- 
ment if  such  a  franchise  would  tend  la  the 
slightest  way  to  Impede  the  work  of  the  gov- 
ernment," are  cited  such  cases  as  In  re 
Thomas,  87  Fed.  453,  31  a  O.  A.  80,  where  a 
state  oleomargarine  law  was  construed  to 
have  no  application  to  a  soldiers'  home, 
Pnndt  V.  Pendleton  (D.  C.)  l&T  Fed.  997, 
where  it  was  held  that  general  road  laws 
warranting  arrest  and  Imprisonment  for  fail- 
ure to  do  road  work  bad  no  application  to  a 


teamster  employed  on  a  military  reservation, 
and  In  re  Waite  (D.  C.)  81  Fed.  359,  where 
petitioner  sued  out  a  writ  of  habeas  corpus 
seeking  his  discharge  from  a  criminal  con- 
viction by  a  state  court  for  violation  of  a 
state  statute,  the  crime  arising  out  of  hLs 
execution  of  his  duties  as  an  officer  of  the 
United  States.  These  case?  were  all  decid- 
ed upon  the  familiar  and  unimpeachable  prin- 
ciple that  a  state  cannot  be  permitted  to  as- 
sert Jurisdiction  over  one  acting  under  the 
authority  of  the  United  States  for  acts  by 
him  done  in  furtherance  of  the  duty  he  owes 
to  the  federal  government  But  It  is  a  far 
cry  to  seek  to  extend  and  apply  this  prin- 
ciple so  as  to  permit  employ^  of  the  United 
States  government,  not  acting  under  author- 
ity of  the  United  States,  nor  under  the  com- 
pulsion of  any  duty  owed  to  the  United 
States,  to  operate  an  Illegal  ferry.  The  pro- 
tection which  the  United  States  goveroment 
accords  to  Its  officers  and  agents  In  the  per- 
formance of  the  duties  exacted  by  the  govern- 
ment of  them,  making  them  amenable  in  the 
performance  of  those  duties,  to  the  federal 
law  alone,  would  not,  we  think,  be  held  to 
stay  the  hand  of  the  state  if  a  letter  car- 
rier, returnli^  to  his  home,  should  slay  his 
wife,  notwithstanding  the  fact  that,  by  the 
action  of  the  state  authorltiee,  the  opera- 
tions of  the.  federal  government  might  to  a 
certain  measure  be  obstructed. 

[I]  2.  Support  for  appellant's  asserted  right 
to  do  what  It  is  doing,  regardless  of  the  va- 
lidity of  respondent's  franchise,  is  sought  to 
be  found  in  the  principle  that,  notwithstand- 
ing the  existence  of  a  bridge  or  ferry  fran- 
chise, (1)  a  man  may.  In  bis  own  boat,  trans- 
port his  family,  his  goods,  and  his  servants; 
(2)  that  the  members  of  the  corporation  are 
all  employes  of  one  employer,  the  United 
States  government;  that  the  United  States 
government  has  the  right  to  transport  its 
officers,  soldiers,  agents,  and  employ^  in 
such  manner  as  it  sees  fit,  and  that  this  same 
right  rests  with  these  employes.  As  to  the 
first  of  the  propositions,  the  courts  have  with 
promptness  and  severity  frowned  down  up- 
on any  extension  of  the  conmion-Iaw  rule  per- 
mitting a  man,  regardless  of  the  existence  of 
a  ferry  franchise,  to  transport  himself  and 
his  household.  Including  tats  servants.  The 
courts  have  held  that  the  ancient  rule  was 
and  is  based  upon  the  fact  that  such  trans- 
portation by  the  owner  of  a  boat  would  con- 
stitute such  slight  interference  with  the 
franchise  rights  as  to  amount  to  viwrnnTim 
absque  Injuria  (Hunter  v.  Moore,  44  Ark.  181. 
51  Am.  Rep.  589),  but  that  an  extension  of 
the  rule  manifestly  would  lead  to  unwar- 
ranted injurious  results.  No  concert  of  ac> 
tlon  nor  community  of  Interest  has  been  held 
sufficient  to  warrant  such  an  Invasion  of  fran- 
chise rights.  This  was  early  held  In  this 
state  In  the  leading  case  of  Norris  t.  Farm- 
ers* &  Teamsters'  Co.,  6  Cal.  590,  65  Am. 
Dec.  538,  and  even  earlier,  in  the  case  of 
Hanson  t.  Webb,  8  C^t  236.  Norrls  t.  Farm- 
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ers'  A  Teamsters'  Co.,  savlug  for  the  cir- 
cumstance  tliat  the  operators  of  the  unli- 
censed ferry  were  not  employee  of  a  single 
employer,  la  very  similar  In  its  facts  to  the 
case  at  bar.  The  Farmers'  &  Teamsters' 
Company  declared  itself  to  t»e  a  Joint-stock 
company,  of  which  only  the  members  had  the 
privilege  of  using  the  ferry.  They  never  used 
their  ferry  to  carry  over  any  person  for  pay 
or  toll,  nor  allowed  the  ferry  to  be  used  as 
a  free  ferry.  Its  use  was  limited  to  the  mem- 
bers of  the  company,  who  by  subscribing  |1 
became  entitled  to  the  use  of  the  ferry  for 
one  month,  and  their  membership  and  mem- 
bership rights  bad  to  be  continued  by  a  like 
payment  month  by  month.  By  virtue  of  this 
payment  the  member  became  a  stockholder 
and  the  owner  of  an  undivided  Interest  in 
the  ferry  property.  The  trial  court  granted 
an  Injunction,  and  its  Judgment  was  sustain- 
ed by  this  court  In  an  opinion  which  dis- 
cusses with  elaboration,  care,  and  thorough- 
ness the  principles  of  law  involved,  with  an 
exposure  of  the  sham  of  appellant's  preten- 
sions. To  like  effect  Is  Warren  v.  Tanner, 
66  S.  W.  167,  49  L.  R.  A.  454,  where  flO-odd 
persons  combined  and  established  for  the 
**prlvate  use"  of  themselves  and  thdr  fam- 
ilies a  ferry,  the  operation  of  which  was  en- 
Joined.  To  the  same  effect  are  Hatten  v. 
Turman,  123  Ky.  844,  97  S.  W.  770;  Chlapel- 
la  T.  Brown,  14  La.  Ann.  189;  Blanchard  v. 
Abraham,  116  La.  989,  40  South.  379 ;  Sbem- 
well  V.  Finley,  88  Ark.  330,  114  S.  W.  706; 
Weld  V.  Chapman,  2  Iowa,  624;  Dinner  t. 
Homberstone,  26  Canada  Sup.  Court  Rep.  252. 
In  all  of  these  cases  will  be  foond  the  same 
effort  to  extend  the  rnle  under  various  forms 
of  subterfuge  and  evasion.  The  second  prop- 
osition advanced  under  this  head  Is  twofold 
In  its  argument,  the  one  b^ng  that  because 
the  United  States  government  as  an  employ- 
er would  have  the  right  to  transport  Its  em- 
ploy^ the  employ^  have  the  same  right  Co 
provide  for  their  own  transportation.  The 
other  Is  that  the  risfat  of  each  employ^  to 
row  himself  In  hia  own  boat  Is  unquestioned, 
and  that  what  one  man  may  do  the  many 
may  do  In  combination. 

[11]  In  discussing  this  second  proposition, 
It  is,  i>erbaps,  well  to  recall  precisely  wliat 
a  t&crj  franchise  is  and  what  are  Its  effects 
upon  the  general  public.  A  ferry  franchise 
emanating  from  the  supreme  power  of  the 
state  or  its  authorized  mandatories  Is  a  grant 
to  a  named  i>ersoD  empowering  him  to  con- 
tinue an  interrupted  land  highway  over  the 
Int^ruptlug  waters.  As  the  care  and  control 
of  the  highways  are  vested  in  the  sovereign- 
ty, so  also. Is  this  right  to  say  who  shall  pur- 
vey for  tbe  public  In  the  matter  of  the  wa- 
ter highway.  It  Is  in  no  sense  tbe  grant  of 
a  monopoly,  even  when  it  Is  an  exclusive 
franchise,  as  Is  clearly  set  forth  by  Mr.  Jus- 
tice Story  in  the  case  of  Proprietors  of 
Charles  River  Bridge  v.  Proprietors  of  War- 
ren Bridge,  36  V.  S.  420.  9  L.  Ekl.  773.  Says 
tbat  emlneDt  Justloe:  "Ko  Bound  lawyer  will, 


I  presume,  assert  that  the  grant  of  a  right 
to  erect  a  bridge  over  a  navlg^^le  stream  ts 
a  grant  of  a  common  right  Before  such 
grant,  had  all  the  citizens  of  the  state  a 
right  to  erect  bridges  over  navigable  streams? 
Certainly  they  had  not,  and  therefore  the 
grant  was  no  restriction  of  any  common 
right  It  was  neither  a  monopoly,  nor  in  a 
legal  sense  had  it  any  tendency  to  a  monop- 
oly. It  took  from  no  citizen  what  he  pos- 
sessed b^ore,  and  had  no  tendency  to  take 
It  from  him.  It  took,  indeed,  from  the  Leg- 
islature the  power  of  granting  the  same  iden- 
tical privilege  or  franchise  to  any  other  per- 
sons. But  this  made  It  no  more  a  monopoly 
than  the  grant  of  the  public  stock  or  funds 
of  the  state  for  a  valuable  consideration." 
These  grants  are  primarily  made  for  the  ben- 
efit ofi  the  state,  only  secondarily  for  the 
benefit  of  the  grantee  of  the  franchise.  They 
are  accompanied  by  exactions  as  to  the  serv- 
ice to  be  performed,  tbe  times  thereof,  tbe 
conveniences  attending  them,  ftud  they  are 
further  accompanied  by  regulatory  measures 
affecting  charges  and  tolls.  In  return  for 
this,  and  to  the  end  that  tbis  public  service 
may  be  maintained  according  to  tbe  exacted 
standard,  it  becomes  the  manifest  duly  of 
the  state  to  see  that  the  rights  of  the  owner 
of  the  fraucblse  are  not  Interfered  with.  It 
puts  upon  the  public  no  compulsion  to  use 
the  ferry,  but  It  forbids  to  tbe  public  or  to 
any  considerable  part  of  it,  tbe  right  which 
before  the  existence  of  the  ferry  franchise 
they  were  entitled  to  enjoy,  name^,  the  right 
by  combination,  co-operation,  and  assodatton 
to  conduct  their  own  ferriage.  Ttuu  it  would 
not  be  regarded  as  an  unwarranted  InMnge* 
ment  of  a  ferry  franchise  for  a  man  to  trans- 
port across  the  stream,  within  the  territorial 
limits  of  the  franchise  right;  himself,  his 
family,  his  goods,  and  his  seiranCs.  It  la 
this  last-mentioned  doctrine  whose  aj^llca- 
tlon  Is  sought  to  be  extended  to  the  extreme 
lengtii  of  Justifying  apj^dlaut's  conduct  The 
doctrine  Itself  la  on  ancient  one.  It  has  aria- 
en  and  has  iteea  applied  in  many  caaea,  and 
the  foundation  of  It  baa  been  said  to  rest 
in  tbe  andttit  rl^t  of  a  man  ao  to  use  bla 
own  boat.  But  it  haa  always  been  tbe  own- 
er's right,  the  maBtec'a  right  in  pursuit  of 
his  own  private  boi^esa  or  pleasure,  to 
which  the  doctrine  has  been  applied.  Thus 
In  Ivea  t.  Calvin,  3  Upper  Canada  Queen'a 
Bench  R^rta,  464*  the  action  was  against 
Calvin  for  the  violation  of  a  ferry  franchise, 
and  It  was  held  that  by  virtue  of  the  com- 
mon law  and  by  virtue  of  a  provincial  stat- 
ute a  person  was  at  liberty  to  use  his  boat 
for  carrying  backward  and  forward  his  own 
household  and  servants,  or  the  laborers  In 
his  employment  It  there  appeared  that  a 
ferry  franchitte  had  been  granted  betweoi 
KiiLgston  and  Garden  Island ;  that  defendant 
lived  upon  Garden  Island,  where  he  carried 
on  a  large  business  In  loading  and  unload- 
ing veaaela  and  la  building  and  repalclng; 
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that  he  employed  a  great  number  of  men, 
and  used  hts  own  boats  to  carry  his  own  ma- 
terial and  his  own  men  back  and  fortli.  It 
Is  there  declared  with  reference  to  the  de- 
fendant's rights  that  "if  defendant  were  pre- 
cluded from  using  his  own  boats,  and  were 
compelled  to  avail  himself  of  the  plaintiffs 
ferry  on  all  occasions,  he  would  be  exposed 
to  an  unreasonable,  If  not  Intolerable,  bur- 
dcD."  This  case,  relied  upon  by  appellant, 
would  be  pertinent  to  the  consideration  If  by 
this  action  it  were  sought  to  restrain  the 
United  States  government  from  moving  at 
will  its  own  men  and  munitions.  In  Dinner 
V.  Humberstone,  supra,  however,  the  Su- 
preme Court  of  Canada  rigidly  suppressed  an 
effort  such  as  was  here  made  whereby  an  as- 
sociation sought  to  operate  a  ferry  upon  the 
flimlliar  plea  that  It  was  but  a  private  as- 
sociation not  open  to  the  public,  not  dealing 
with  the  public,  and  therefore  not  creating 
any  legal  interference  with  plalntUfs  tran- 
chlse. 

[11]  Appellantfs  assertion  that,  because  an 
employer  may  so  transport  bla  employes,  the 
employes  may  make  provlaion  for  thdr  own 
transportation,  Is  without  foundation  In  any 
adjudicated  case,  and  la  entirely  beyond  t^ 
reason  of  the  rale  wbldk  ui^ulds  the  conduct 
of  the  employer.  It  la  because  be  la  the 
employe  that  be  may  more,  for  purposes  of 
bis  own  convenience,  or  even  ivoflt,  his  own 
people  In  bis  own  boats.  Of  course,  in  the 
case  of  the  United  States  government,  itself 
a  sovraelgn  power,  the  rl^t  does  not  rest 
alone  uppn  so  narrow  a  ground.  It  would  be 
one  of  its  inberent  powers  of  sovereignty  be- 
yond ijuestioil.  But  certainly  it  would  not 
be  contended  that  the  Inberent  powers  of 
aovoreignty  could  be  exercised  by  any  one 
or  any  number  of  the  employ€s  of  the  gov- 
timnent,  and  therefore  the  whole  proposi- 
tion, 80  fiir  as  this  appellant  is  concerned, 
must  rest  upon  the  employ^'  right  to  do 
what  the  employer  may  do.  The  unwarrant- 
ed assertion  is  made  by  appellant  that  to 
deny  this  r^ht  to  the  employes  Is  to  favor 
the  rich  against  the  poor,  the  employer 
against  the  employes.  In  truth,  Id  logic,  and 
in  law  every  right  that  Is  open  to  the  em- 
ployer Is  possessed  by  the  employ^.  The  em- 
ploye may,  as  may  the  employer.  In  his  own 
boat  and  for  his  own  purpose  of  pleasure 
or  convenience,  move  himself,  Ills  family,  his 
household  goods,  and  his  servants.  This  is 
as  much  his  right  as  It  Is  the  employer's,  and 
the  employer's  right  Is  no  whit  greater.  To 
assert,  as  Is  here  done,  that  the  employes 
may  in  combination  to  any  number  and  to 
any  extent  procure  boats,  run  a  regular  serv- 
ice, and  thus,  without  warrant  of  law,  op- 
erate a  ferry.  Is  to  say  that  the  employes 
possess  greater  rights  than  does  the  employer, 
rights  which  would  ever  be  denied  the  em- 
ployer. The  employes  do  not  seek  to  exer- 
cise the  same  right  They  seek  to  combine. 
Would  e  comUnatlon  of  the  employers  of 
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Vallejo  to  move  their  goods  and  people  by 
ferriage  in  the  boats  owned  by  the  combina- 
tion be  countenanced?  The  attempt  has  been 
made  in  many  diverse  forms,  and  has  never 
been  allowed.  Tet,  if  the  argument  of  appel- 
lant upon  this  proposition  is  sound,  It  should 
have  been  allowed,  and  there  could  then  be 
no  logical  reason  for  denying  the  same  right, 
both  to  all  or  any  number  of  employers,  and 
to  all  or  any  number  of  employes  under  dif- 
ferent employers.  In  fact,  If  community  of 
Interest  be  thus  made  the  sole  basis  for  the 
act  proposed  to  be  done,  the  same  reason- 
ing would  authorize  the  inhabitants  of  a  dty 
or  any  considerable  number  of  them  to  do 
the  same  thing.  As  little  warrant  is  there 
for  the  application  of  the  second  proposition, 
namely,  that  because  each  employe  has  the 
right  to  row  himself  in  his  own  boat  for 
pleasure  convenience,  or  economy,  the  em- 
ployes may  assodate  for  that  puritose,  since 
wbat  one  man  may  do  many  may  do  in  onii- 
blnatlon. 

[12]  The  maxim  is  one  of  frequent  applica- 
tion, and,  when  properly  understood,  la  un- 
impeachable. But,  like  many  another  of  audi 
convenient  phrases  of  the  law.  It  has  Its 
well-defined  limits.  It  Is  not  always  nor  uni- 
versally true  that  what  one  man  may  do^ 
many  may  do  In  combination.  It  Is  only 
those  acts  which  work  no  invasbm  of  rWita 
when  done  In  combination  that  may  be  aa 
done.  One  man  may  go  to  tbe  theater,  or  a 
party  of  20  may  go,  and  necessarily  no  barm 
to  one's  tights  or  pvivlleg^  la  here  Invtdved. 
But,  npOQ  the  otber  band,  <me  man  may 
set  the  price  of  bla  goods  at  a  given  flgnze 
and  be  quite  within  bis  lights,  whereas.  If 
the  merchants  of  the  town  agree  by  oomliliia> 
tlon  to  set  this  same  flgore,  not  only  la  tbe 
wrong  ap^u«nt,  but  It  is  one  tottaadea  br 
law.  So  here  the  one  man  rowing  Us  boat 
within  the  limits  of  tbe  ferry  ftandilse  ex- 
ercises a  personal  ri^t  and  his  act  as  to  tbe 
ferry  company  Is  damnum  absque  Injuria. 
Let  1,000  or  2,000  men  In  combination  pro- 
pose to  buy  boats  and  operate  them  for 
their  common  use  and  convenience,  th^  tbe 
right  of  one  man,  which  he  may  nnqoestioD- 
ably  exercise  alone,  has  by  combinatton  been 
converted  Into  an  unwarranted  ferry  system 
for  the  many. 

[13]  3.  Under  this  head  it  is  pointed  out 
that  the  injunction  forbids  the  appellant 
from  conducting  a  ferry  "from  any  point  oa 
said  Mare  Island  which  is  within  one  mile 
of  plaintiff's  ferry  terminal  on  said  Mare 
Island,  to  any  point  witliln  the  said  dty  at 
Vallejo  which  Is  within  one  mile  of  plaintifTi 
ferry  terminal  in  the  said  dty  of  Vallejo." 
And  stUl  farther  the  judgment  enjoins  the 
appellant  "from  maintaining  or  operating 
under  the  guise  of  the  Solano  Aquatic  Club 
or  otherwise  a  ferry  between  said  dty  of 
Vallejo  and  said  Mare  Island."  As  to  the 
first  of  these  quotations,  it  is  said  it  Is  whol- 
ly beyond  the  pow^  of  the  state  conn  to 
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cmitrol  ttu)  oondnct  at  appellant's  members 
while  upon  tlie  federal  territory  of  Mare  Ib- 
laod,  and  It  is  argued  firom  this  not  only  that 
the  judgment  mnat  be  reversed,  but  that  ap- 
pellants have  the  unquestioned  tight,  with- 
out interference  from  state  authority,  to  em- 
bark In  any  manner  they  see  fit  under  the 
license  of  the  federal  govemment  from  the 
Mare  Island  side,  and,  having  this  right, 
which  goes  with  them  at  least  npim  the  nav- 
igable waters,  they  must  have  an  equal  right 
to  land  upon  the  govemmoit  float  on  the 
Vallejo  Bide,  which  government  float,  in  ar- 
gument, is  treated  as  having  all  the  dignity 
and  exidoBfveness  of  a  government  batde- 
sblp.  It  lias  h««tofore  been  pointed  out 
that  a  ferry  franchise  is  good,  regardless  of 
whether  or  not  It  can  be  enforced  on  the 
further  side  of  the  water  course  (Slsterville 
Ferry  Co.  v.  RusseU,  52  W.  Va.  366,  43  S.  E. 
107,  SO  L.  R.  A.  613).  and  that  the  point  of 
departure  Is  the  baitfs  and  home  of  the  ferry 
(State  V.  Faudre,  64  W.  Ta.  122,  46  S.  E. 
269,  63  L.  R.  A.  877,  102  Am.  St  Rep.  927. 
1  Ann.  Gas.  104),  and  the  fact  that  one  ter- 
minus is  in  another  and  foreign  Jurisdiction 
does  not  take  It  out  of  the  Jurisdiction  of  the 
authority  which  granted  it  (Nixon  et  aL  v. 
Beld,  8  S.  D.  607,  67  N.  W.  67,  32  L.  R.  A, 
315;  N.  T.  Central  v.  Board  of  Chosen  Free- 
holders. 76  N.  J.  Law,  664,  74  Atl.  954,  16 
Ann.  Cas.  858).  If  the  outer  terminal  is  be- 
yond the  Jurisdiction  of  the  granting  power, 
it  may  affect  the  value  of  the  franchise,  but 
not  Its  legality.  Conway  et  al.  v.  Taylor's 
Ex'rs,  1  Black,  603,  17  L.  Ed.  191;  Colum- 
bia-Delaware Bridge  Co.  v.  Gelsse,  38  N.  J. 
Law,  39.  Under  these  principles,  the  right 
of  the  state  to  control  appellant  for  the  vio- 
lation of  a  franchise  granted  by  It  can  be 
legally  met  only  by  a  showing  that  the  ap- 
pellant is  himself  operating  by  authority  of 
an  equal  or  paramount  power ;  as  in  a  case 
where  navigable  waters  divide  two  states, 
each  state  has  the  unquestioned  authority  to 
grant  a  ferry  frauchise,  and  each  state  has 
the  right  to  restrain  an  unwarranted  inva- 
sion of  the  franchise  rights  so  granted.  The 
value  of  the  franchise  will  depend  upon  the 
ability  to  secure  recognition  and  a  terminus 
in  the  foreign  territory. 

(14]  Respondent  is  operating  by  virtue  of 
Hoch  a  franchise,  and  has  obtained  full  recog- 
nition and  terminal  rights  from  the  foreign 
authority.  The  foreign  authority  has  granted 
no  franchise  to  any  other  person  or  corpora- 
tion to  operate  a  ferry  from  its  shores.  It 
has,  we  repeat,  but  given  a  revocable  permit 
to  certain  of  its  employes  to  use  one  of  its 
floats.  The  language  in  the  Injunction  ob- 
jected to,  construed  as  an  attempt  to  impose 
the  Jurisdiction  of  the  state  upon  the  federal 
territory  of  Mare  Island,  Is,  of  course,  with- 
out warrant  and  in  excess  of  the  law.  But 
it  is  equally  subject  to  another  construction, 
and  that  is  that  the  state  operating  by  In- 
JnnctlDn  upon  its  own  creation,  the  Solano 
Aquatic  Club,  or  upon  its  member^  its  cit- 


izens, forbids  an  unlawful  Interference  with 
the  franchise  which  it  has  granted,  and,  U 
it  be  thought  that  its  language  so  doing  la 
an  Invasion  of  a  federal  right,  the  govern- 
ment alone,  and  not  these  wrongdoers,  will 
be  heard  to  complain. 

[IS]  And,  finally,  it  may  be  said  that  the 
clause,  if  considered  wholly  beyond  the  pow- 
er of  the  court,  may  be  stricken  from  the 
Judgment  and  the  Judgment  be  allowed  to 
stand. 

[16]  We  perceive  no  force  to  the  contoi- 
tlon  that,  even  if  the  •nq>loyte  be  allowed 
to  depart  from  Mare  Island  without  inter- 
ference of  the  state,  th^  may  go  with  their 
ferry  business  into  the  state  In  violation  ct 
its  laws.  This  ceftalnly  they  cannot  do. 

[17]  The  second  quotation  might  be  an  in- 
terference with  Its  rights  of  which  appellant 
could  Justly  complain,  If  appelant  were 
maintaining  under  franchise  a  ferry  beyond 
a  mile  in  either  direction  from  respondent's 
ferry  slip.  But  it  does  not  <daim  nor  pre- 
tend that  It  is  BO  doing. 

[It]  nnally,  in  view  of  our  uniform  deci- 
sions, from  Norrls  v.  Vnrmen'  &  Teamsters* 
Co.,  6  Cal.,  to  Vallejo  Ferry  Co.  v.  Lang  ft 
Mcpherson,  161  CaL  672, 120  Pac.  421.  where 
an  injunction  was  granted  to  protect  the 
Identical  franchise  which  the  same  irtalntlff 
Is  here  exercising,  it  seems  unnecessary  to 
enter  Into  any  detailed  discussion  to  show 
that  injunction  is  the  appropriate  remedy, 
and  that  it  is  not  the  less  appropriate  be- 
cause one  of  the  terminals  of  the  ferry  la 
without  the  Jurisdiction  of  the  authority 
granting  the  franchise.  Cauble  et  al.  v. 
Craig,  94  Mo.  App.  675,  69  S.  W.  49. 

[II]  4.  By  the  statement  of  facts  and  the  his- 
tory of  the  lidgation  heretofore  given  it  Is, 
we  think,  made  sufficiently  plain  that  this 
respondent  has  not  sle|>t  upon  its  rights,  but 
has  vigorously  prosecuted  them,  and  has 
been  gnllty  of  no  laches  so  far  as  this  appel- 
lant is  concerned  which  would  Justify  a 
court  In  equity  in  withholding  the  relief  de- 
manded. There  is  much  to  support  respond- 
ent's argument  in  this  regard  that  the  case 
of  Vallejo  Ferry  Co.  v.  Lang  ft  McPherson 
was  treated  by  all  the  parties  as  being  a 
test  case  to  decide  the  right  of  the  employes 
to  conduct  their  ferry.  It  will  be  remem- 
bered that  Lang  ft  McPherson  were  actual- 
ly engaged  In  the  ferriage  of  these  members 
of  the  Solano  Aquatic  Club,  and  when,  un- 
der Injunction,  Lang  ft  McPherson  gave  up 
their  business,  these  employes  flrst  hired 
boats  and  boatmen,  and  subsequently  or- 
ganized this  corporation  to  continue  the  same 
ferriage  business.  Moreover,  it  appears  from 
the  record  that  In  the  petition  for  rehearing 
before  this  court  In  the  Lang  ft  McPherson 
Case  it  is  explicitly  declared  that  these  em- 
ployes, the  members  of  appellant  corpora- 
don  were  virtually  the  parties  in  Interest  in 
the  Lang  ft  McPherson  Case  and  vitally  con- 
cerned with  the  outcome  of  the  litigation. 
It  is  not  possible  to  perctiv^  ther^ore,  how 
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It  can  be  sncceasfuUy  charged  against  re- 
spondent that  It  In  any  way  lulled  tills  ap> 
pellant  or  its  members  into  a  false  and  fan- 
cied security. 

For  tbese  reasons  and  under  the  construc- 
tion of  the  injunction  pendente  lite  which 
has  been  herein  given,  the  order  appealed 
from  Is  affirmed. 

We  concur:  SHAW,  J.;  LORIGAN,  J.; 
UDLYIN,  J.;  8L0SS,  X;  ANOELLOTTI,  3. 


am  tM.  8H) 

TALLBJO  FSRRZ  GO.  t.  SOLANO  AQUAT- 
IC CLUB.   (Sac.  2,088.) 
(Snpreme  Court  of  California.    April  4,  1913. 
Behearing  Denied  Hay  8.  191&) 

In  Bank.  Appeal  from  Superior  Ooart,  So- 
lano County;  John  F.  ElUson,  Judge. 

Action  by  the  Vallejo  Ferry  Company  againet 
the  Solano  Aquatic  Club.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Charles  S.  Wheeler,  of  San  Francisco,  for 
appellant  John  J.  Barrett  and  Lent  &  Hum- 
phrey, all  of  San  Francisco,  for  respondent 

PER  CURIAM.  This  appeal,  being  from  the 
same  order  and  raising  the  same  queotions  as 
the  appeal  Sac.  No.  2,054,  131  Pac.  804,  this 
day  decided,  and  by  stipulHtton  having  been  con- 
solidated for  decision  with  appeal  Sac  No.  2,- 
064,  is  hereby  denied,  and  the  order  appealed 
from  Is  affirmed. 

a65  Cal.  278) 

SOIiANO  AQUATIC  CLUB  v.  SUPERIOR 
COURT  OF  SOLAJiO  COUNTY 
et  aL   (S.  F.  6,334.) 
(Supreme  Court  of  Oalifomia.   April  4,  1913.) 

IHJUNCTIOK  (8  230*>— What  Cokbtitutks— 
Sbfahate  Offenses. 

Under  Code  Gv.  Proc.  |  1209.  declaring 
disobedience  of  any  lawful  judgment,  order,  or 

Srocesa  to  be  a  contempt,  each  separate  act  of 
isobedience  is  a  contempt  and,  where  peti- 
tioner was  enjoined  from  operating  Its  ferry 
senrice,  the  operation  on  three  separate  days, 
although  continuous,  constituted  separate  con- 
tempts which  might  be  .separately  punished. 

[Ed.  Note.— For  other  oaso,  see  Injunctioi^ 
Oent  Dig.  li  002-^16;  Dec.  Dig.  1  m*] 

In  Bank.  Owtlorarl  by  the  Solano  Aquatic 
Olttb  against  the  Supolor  Court  of  Solano 
OoaQty  tn  the  State  of  California  to  review 
orders  adjudicating  petitionei:  to  be  in  con- 
tempt  Petition  denied. 

Charles  S.  Wheeler,  of  San  E^ancisco,  for 
petitioner.  John  J.  Barrett  and  Lent  & 
Humphry,  all  of  San  Fraudsco,  for  re- 
spondents. 

HENSHAW,  J.  Cotlorari  to  review  tfaoee 
several  orders  of  the  superior  court  of  the 
county  of  Solano,  adjudicating  petitioner, 
the  Solano  Aquatic  Club,  to  be  Id  contempt 
for  conUnning  to  operate  Its  ferry  service 
upon  three  separate  days,  after  notice  that  a 
temporary  restraining  order  prohibiting  it 
from  so  doing  bad  theretofore  been  lasued 
from  the  court 


The  violation  of  the  temporary  InJnnctloD 
la  not  questioned.  The  principal  contention 
is  that  the  restraining  order  itself  is  void. 
The  reasons  advanced  are  those  which  have 
been  considered  and  decided  adversely  to  pe- 
titioner's contention  in  the  case  of  Vallejo 
Ferry  Company  v.  Solano  Aquatic  Club,  Sac. 
No.  2,054,  131  Pac.  804,  this  day  decided. 

The  only  other  proposition  which  merits 
consideration  is  the  contention  of  petitioner 
that,  though  ita  acts  were  continuous  and 
covered  violations  upon  separate' days,  the 
court  had  the  power  to  punish  only  for  a 
single  contempt  Manifestly,  If  such  be  the 
law,  the  petitioner  here  could  sn^er  punish- 
ment for  one  act  and  then  be  tree  to  operate 
its  ferry  not  only  until  final  determination 
on  the  appeal  firom  the  order  granting  the 
temporary  injunction,  but  until  final  deto*- 
mlnatlon  of  the  appeal  from  the  [>ernianent 
injunction,  should  such  an  injunction  follow 
upon  the  conclusion  of  the  trial.  Bnt  such  Is 
not  the  law.  Disobedience  of  any  lawful 
Judgment,  order,  or  process  of  the  court  la  a 
contempt  (Code  Civ.  Proc.  1 1209),  and  every 
separate  act.  of  disobedience  is  a  separate 
contempt.  Golden  Gate  Consolidated  Hy- 
dranllc  Mining  Co.  v.  Superior  Court  of  Tuba 
County,  65  Cal.  187,  3  Pac  62a  In  that 
case,  in  violation  of  an  Injunction,  the  peti- 
tioner for  a  writ  of  review  had  been  found 
guilty  of  three  separate  acts  of  contempt  in 
operating  its  mine  and  permitting  its  dAris 
to  flow  into  the  Yaba  River.  Says  this 
court:  "The  court  found  the  defendant  guil- 
ty of  three  separate  contempts  in  disobeying 
the  restraining  order  on  three  several  days. 
This  It  was  authorized  to  do.  Each  act  vio- 
lative of  the  Injunction  was  a  separate  con- 
tempt." Reference  also  may  he  made  to  Ex 
parte  Stice,  70  Cal.  51,  11  Pac.  459,  Over- 
end  V.  Superior  Court,  131  Cal  280,  63  Pac. 
372,  and  9  Cyc.  58. 

The  Judgments  In  contempt  were  therefore 
within  the  Jurisdiction  of  the  court  to  pro- 
nounce, and  this  writ  of  review  la  according- 
ly discharged. 

We  concur:  SHAW,  J.;  LORIGAN,  J.; 
MELVIN.J.;   SLOSS,J.;   ANGELLOTTI,  J. 


as  Cal.  asi 

DIAMOND  MATCH  CO.  et  al.  v.  SILBER- 

STEIN.   (Sac  1,976.) 
(Supreme  Court  of  California.    April  9,  1913. 

Rehearing  Denied  May  9,  1913l) 
1.  Mechanics'   Liens  Qf  118*)  ~  CtAnis 

AOAINST  COKTBAOIOB— MonCK  TO  BOILDIRO 
OWWBB— DUIT  TO  WiTHHOU)  PAYUBNTB. 

Under  Code  (^v.  Proc.  (  11B4,  providing 
"on  a  notice  being  given,"  one  for  whom  a 
building  is  being  constructed  by  a  materialmaa 
or  laborer  of  the  value  of  nuterial  or  labor 
furnished  or  to  be  furnished,  or,  done  or  to  be 
done,  by  him  to  or  for  the  contractor,  tbf 
owner  shall  withhold  from  the  contractor  suf- 
ficient money  due  or  that  may  become  due  the 
contractor  to  answer  such  claim  and  any  Un 
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Iherefor,  the  owner  mtist  withhold  such  amount 
from  the  first  inoDeys  that  would  otherwise  be 
payable  the  contractor;  and  fals  failure  to  do  ao 
cannot  affect  the  rights  of  others  later  giving 
bim  fike  notieea. 

[Ed.  Note.^Por  otiier  caaea,'  aee  MedMmict' 
Uena,  Cent  Dig.  {  148;  Dec.  Dig.  f  113.*] 

'2.  Mechanics*  Lunb  (|  116*)— Nonci  or 
Claims  —  Pbkicatvjw  FATUxirra  to  Con- 

TKACTOB. 

Prematorelr  making  a  payment  which,  un- 
der a  building  contract,  wai  to  be  made  to  the 

contractor  on  completion  of  the  buildii^,  could 
not  avail  the  owner  to  defeat  either  those  es- 
tablished liens  or  those  who,  under  Code  Civ. 
l*roe.  I  11S4,  served  timely  notices  on  the 
owner  to  withhold  from  the  G<»tract<n-  money  to 
answer  their  claims  for  labor  and  material 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
liens.  Cent.  Dig.  Ii  150-169;  Dec  Dig.  { 
115.*] 

a.  Hkchanics*  Ubnb  (I  lis*)  —  NoncB  of 

Ca.AU(8— PATUENTS  to  COHTBAOTOR— STAT- 
UTE AND  COHTRACT. 

The  provision  of  a  building  contract  for 
certain  payments  to  the  contractor  as  the  work 
progresses  is  subordinate  to  Code  Civ.  Proc  I 
lltj4,  reqniring  the  owner  on  notice  of  claims 
for  wotk  and  material  to  withhold  frmn  the  first 
moneys  due  to  the  contractor  enough  to  answer 
such  ciafms. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Cent.  Dig.  {  148;  Dec  Dig-  S  113.*1 

4.  Mechanics*  Liesb  (S  113»)  —  Notice  of 
UumB— JS'ECESsnr  of  Establibhinq  Ljbnb. 
Under  Code  Civ.  Proc  I  11»4,  providing 
tbat,  on  notice  of  claims  against  a  building 
contractor  for  labor  and  material  being  served 
on  the  owner  of  the  building,  he  shall  witiihold 
from  the  first  moneys  due  to  the  contractor 
enoogh  to  answer  sach  claims,  the  notice  serves 
as  an  equitable  garnishment ;  and  it  is  not  nec- 
essary to  liability  of  the  owner  for  the  claims 
that  liens  be  established  therefor. 

[Ed.  Note— For  other  eases,  see  Mechanics' 
I^s,  Cent  Dig.  f  148;  Dec  Dig.  i  113.*] 

&  Hbchanicb'  Liens  (I  101*)  —  Notice  of 

Claims— I  ntersbt. 

Claimants  for  labor  and  material  done  for 
end  furnished  a  building  contractor,  having 
iterved  notices  of  their  claims  on  the  owner  of 
the  building,  requiring  him,  under  Code  Civ. 
Proc  i  1184,  to  withhold  from  the  first  moneys 
due  the  contractor  enough  to  answer  the  claims, 
may  recover  of  the  owner  interest  on  their 
claims  from  the  time  provided  by  the  contract 
for  the  final  payment  to  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig-  SI  l!80-:!83,  006;  Dec  Dig. 
I  101.*] 

«.  Mechanicb'  Liens  (|  291*)  —  Notice  of 
Claims— Judgment. 

Judgment  for  one  who  has  not  established 
■  mechanic's  lien,  but  has  merely  served  notice 
of  claims  against  the  contractor,  thereby  requir- 
ing the  owner  of  the  building,  under  Code  Civ. 
Proc  §  1184,  to  withhold  from  the  first  moneys 
dne  the  contractor  enough  to  answer  the  claim, 
should  not  be  for  payment  thereof  out  of  the 
proceeds  of  sale  of  the  property,  ordered  to 
satisfy  the  liens ;  his  remedy  being  by  execution 
leTy. 

VEi.  Note.— For  other  cases,  see  Mechanics' 
I  Jens,  Cent  Dig.  U  08(HM)&,  tX>7,  ttlO;  Dec 
Dig.  1  !»!.•] 

Department  2.  Appeal  from  Superior 
Court,  Butte  Couoly;  John  C.  Gray,  Judge. 

Action  by  the  Diamond  Matdi  Company 
and  others  against  H.  SUberst^n.  Judgment 
for  plaintiffs.  Defendant  appeals.  Modified. 


Park  Hensliaw,  of  Chlco  (Knight  &  B^- 
gerty,  of  San  Ftandaco,  of  ooimselO,  for  ap- 
pellant F.  C.  LuBk,  of  Oblco,  A.  F.  Jones 
and  George  F.  Jones,  both  of  Oroillle,  Guy 
B.  E«uied7  and  Ridiard  Wbit^  both  of 
cadco,  Walter  Unforth,  of  San  Francisco, 
Lon  Bond,  of  Cbico,  and  Jos.  P.  Itoeey,  of 
San  Francisco,  for  respondents  A.  F.  Jones 
and  others. 

HENSHAW,  3.  Wa  Is  a  consolidated  ac- 
tion under  the  mechanics*  lien  law  to  en- 
force liens  for  material  and  labor  against  land 
and  the  building  thereon  owned  defendant 
and  appellant  SUberstdn.  From  the  judg- 
ment and  from  the  ordtt  denying  his  motion 
for  a  new  trial  Sllberat^  appeals. 

Defraidant  bad  entered  Into  a  valid  con- 
tract with  an  original  contractor,  the  Bur- 
night-Eennedy  Company,  for  the  erection  of 
a  building  upon  his  land  for  the  contract 
price  of  (41,600.  By  the  terms  of  the  con- 
tract progress  payments  in  tblB  sum  of  |2,000 
each,  representlnx  75  per  cent  of  the  work 
done,  were  to  be  made  from  time  to  time 
upon  the  architect's  certificate.  Thus,  un- 
der the  terms  of  the  contract,  there  would  be 
doe  to  the  contractor  upon  the  completion 
of  Its  work  a  payment  of  ^100  and  36  days 
after  completion  the  sum  of  110.400.  The 
contractor,  however,  did  not  comjidete  its 
work,  but  abandoned  It,  ^ter  haring  re- 
ceived  all  the  inrogress  payments  contem- 
plated by  the  contract  and  ^,000  of  the  fS,- 
100  completion  payment  The  owner  took 
possession  on  March  21,  1910,  and  flidshed 
the  bulldii^  tmder  the  terms  of  the  contract 
at  a  cost  of  9885.31.  The  building  was  ac- 
tually completed  on  April  14,  1910,  and  no- 
tice of  completion  was  filed  on  April  16, 
1910. 

Touching  the  liens  and  personal  Judgments 
awarded  against  his  property  and  himself, 
appellant  contends  that  the  progress  pay- 
ments which  be  had  made  were  Justifiable, 
being  called  for  by  his  contract;  that,  the 
contract  between  himself  and  his  contractor 
being  admittedly  valid,  there  remains  In  his 
hands  subject  to  the  demands  of  the  claim- 
ants $10,400,  the  final  payment,  and  $214.69, 
the  balance  of  the  completion  payment  after 
deducting  the  |2,000  which  he  had  paid  the 
contractor  and  the  (885.31  which  he  had  ex- 
pended in  finishing  the  building,  making  a 
total  available  for  the  demands  of  the  claim- 
ants of  (10,614.68.  For  this,  and  this  alone, 
appellant  contends  tbat  he  Is  liable. 

By  respondents  It  Is  shown  that  the  Dia- 
mond Match  Company  served  upon  appellant 
the  notice  to  withhold  under  section  1184, 
Code  of  Civil  Procedure.  This  notice  was 
served  upon  September  16,  1909.  and  was  for 
the  sum  of  (6,617.10.  After  the  service  of 
this  notice  ai^llant  paid  to  his  contractor 
many  thousand  dollars  in  excess  of  this  som. 
Wygant  ft  Collins  served  a  like  notice  on 
December  26,  1909,  to  withhold  the  sum  of 
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|1,7B1^.  Thereafter  the  appeUant  paid  to 
Ms  contractor  the  snm  of  |4,000.  The  Ghlco 
Gonstmctlon  Oompany  served  Its  slniUar  no- 
ttce  on  January  4, 1910,  to  wlthbold  9205.40. 
and  thereafter  the  aKwllant  paid  to  his  con- 
tractor the  snm  of  ^000.  W.  W.  HontaKue 
&  Go.  served  Its  notice  to  withhold  $1,774.04 
npon  Febrtuiry  10,  1810.  Othor  similar  no- 
tices were  served  before  the  date  of  comple- 
tion, but  Oiose  here  enumerated  are  all  that 
It  Is  necessary  to  mention  in  ^position  of 
the  legal  qnestlons  Involved.  The  prlndpal 
ot  these  qaestlons  concrana  the  constmctlon 
of  section  11A4  of  the  Code  of  Glvll  Proce- 
dure-which  section  at  all  the  times  covered  by 
this  lltigatl<m  provided  as  follows:  "Any  ot 
the  persons  mentioned  In  section  eleven  hun- 
dred and  eighty-three,  except  the  contractor, 
may  at  any  time  give  to  the  reputed  owner 
a  wrlttm  notice  that  they  have  performed 
labor  or  tomlshed  materials,  or  both,  to  the 
contractor,  or  other  person  acting  by  the  au- 
thority of  the  reputed  owner,  or  that  they 
have  agreed  to  do  so,  stating  in  general  terms 
the  Und  of  labor  and  materials,  and  the 
name  of  the  person  to  or  for  whom  the  same 
was  done,  or  furnished,  or  both,  and  the 
amount  In  value,  as  near  as  may  of  that 
already  done  or  furnished,  or  both,  and  of 
the  whole  agreed  to  be  done  or  furnished,  or 
both.  •  •  *  Upon  such  notice  being  giv- 
en, it  Bhall  be  ttie  duty  of  the  person  who 
contracted  with  the  contractor  to,  and  he 
shall,  withhold  from  his  contractor,  or  from 
any  other  person  acting  under  such  reputed 
owner,  and  to  whom  by  said  notice  the  said 
labor  or  materials,-  or  both,  have  been  fur- 
nished, or  agreed  to  be  furnished,  sufficient 
money  due,  or  that  may  become  due  to  such 
contractor,  or  other  person,  to  answer  such 
claim  and  any  lien  that  may  be  filed  there- 
for for  record  under  this  chapter." 

II]  Appellant's  argument  as  to  the  mean- 
ing of  this  section  may  be  Illustrated  as  fol- 
lows: Under  the  notice  of  the  Diamond 
Match  Gompany  It  became  the  duty  of  the 
appellant  to  withhold  $5,617.10,  but  he  had 
the  right  to  withhold  this  sum  out  of  money 
"that  may  become  due"  the  contractor.  He 
was  under  no  duty  or  compulsion  to  with- 
hold It  out  of  the  first  moneys  due  or  to 
become  due.  Therefore  he  was  justified  In 
making  all  the  subsequent  payments  to  his 
contractor  which  he  did  make  down  to  the 
time  and  point  when,  excepting  the  final  pay- 
ment of  $10,400,  there  should  be  due  to  the 
contractor  only  the  sum  of  $5,617.10.  It 
should  be  considered  that  this  is  what  the 
appellant  did  and  that  this  $5,617.10  would 
represent  the  full  amount  of  the  completion 
payment  of  $3,100  and  something  over  $2,000 
of  the  last  progress  payments.  In  contem- 
plation of  law,  therefore,  so  argues  appel- 
lant, he  Is  to  be  considered  as  havlDg  with- 
held this  $5,617.10  to  meet  the  demand  of 
ihe  Diamond  Match  Company,  wherefore 
.there  was  no  money  under  his  control  due  or 
to  become  due  to  the  contractor  .uppa  the 


dates  of  the  servion  of  the  subsequent  no- 
tices upon  him.  In  foc^  as  has  beat  said, 
the  appellant  did  not  so  withhold  these  mon- 
eys at  all  bat  he  Insists  that  in  contunpbi- 
tlon  of  law  he  is  to  be  treated  as  bavins 
withheld  them  oat  of  these  last  paymrats, 
and  the  effect  Is  to  render  nugatory  tlie  sab- 
sequent  notices  to  withhold.  Such,  however, 
is  not  the  meaning  of  section  1184,  Code  of 
Glvll  Procedure  and  such  a  constmctlon  nn- 
der  most  obvious  considerations  would  re- 
sult In  "confusion  worse  confounded."  It  Is 
the  clear  dntr  of  the  owner  under  ser^ce  of 
such  a  notice  to-  withhold  from  the  mon^ 
due,  or  from  the  first  moneys  that  may  be* 
come  due,  a  sum  soffldent  to  ^tect  him 
against  the  demand  of  the  notice.  If  he  does 
not  do  this,  he  becomes  Justly  liable  under 
later  notices  to  withhold  which  may  be  serv- 
ed upon  bim.  No  materialman  la  (diarged 
with  knowledge  that  another  materialman 
has  served  the  owner  with  such  notice  to 
withhold,  still  less  with  knowledge  that  the 
owner  contemplates  withholding  the  funds 
out  of  the  last  payments  that  may  become 
due  the  contractor.  The  materialman  read- 
ing the  contract  and  learning  from  the  terma 
of  it  that  moneys  are  to  become  doe  aexvea 
his  notice  and  la  entitled  to  rely  upon  the 
fact  that  sufficient  of  these  later  payments 
will  be  withheld  to  meet  tals  claim.  Of 
course,  If  all  of  those  payments  have,  in  fact, 
been  absorbed  under  the  demands  of  the 
earlier  notices,  the  owner  would  be  entitled 
to  show  that  fact  But  he  can  do  this  only 
under  the  construction  here  set  forth,  name- 
ly, that  from  the  time  of  the  service  of  eadi 
notice  upon  him  he  has  withheld  out  of  the 
moneys  due,  or  first  to  become  due,  funds  to 
meet  the  previous  demands- 

[2]  It  Is  to  be  borne  in  mind  that  the  con- 
tractor did  not  complete  the  building,  and 
that  therefore  the  completion  payment  of  $3.- 
100  never  became  due  and  the  premature 
payment  of  $2,000  of  It  to  tbe  contractor 
could  not  avail  the  owner  to  defeat  either 
those  whose  claims  of  lien  were  established 
or  those  who  served  timely  and  proper  no- 
tices to  withhold.  Thus,  in  contemplation  of 
law,  there  was  in  the  hands  of  the  owner 
on  the  completion  of  the  building  by  bim  a 
sum  to  meet  tbe  demands  of  notice  servers 
and  lien  claimants  composed  of  the  follow- 
ing items: 

Amount  of  Diamond  Match  Com- 
pany's claim  under  its  notice  $  6,617  10 

Amount  of  Wygant  ft  Gkdllna*  daim 
under  Its  notice   1,751  20 

Amount  of  Chico  Construction  Com- 
pany's claim  under  its  notice.  ...        2QS  49 

Tbe  complPtion  payment  of  $3,100, 
less  $S85.31,  spent  by  the  owner 
in  finishing  the  building   2.214  60 

FHnal  payment   10.400  00 

[3]  That  appellant  did  not  In  fact  have 
this  sum  of  money  because  he  had  paid  a 
large  part  of  It  to  the  contractor  does  not 
exonerate  bim  from  liability.  Tbe  terms  of 
his  contract  providing  for  progress  payment^ 
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tbe  terms  of  which  he  Invokes  for  his  justifi- 
cation, are  subordinate  to  the  valid  provi- 
sions of  the  law,  and  under  those  valid  pro- 
visions, after  the  service  of  these  notices 
upon  him,  he  paid  these  moneys  at  bis  peril. 
As  to  the  completion  payment,  the  ¥2,000  of 
it  which  he  paid  before  it  became  due,  was 
likewise  a  payment  made  at  bis  own  peril. 
Appellant  seems  to  argue  upon  the  authority 
of  such  cases  as  Stlmson  Mill  Company  v. 
Braun,  136  CaL  122,  68  Pac  481,  57  L.  R.  A. 
726,  8»  Am.  St  Rep.  116,  Glbbs  v.  TaUy,  133 
Oal.  373,  65  Pac  970,  60  Ia  R.  A.  816.  and 
Latsou  V.  Nelson,  11  Pac.  Coast  Law  J. 
589,  tbat  the  reaalrements  of  section  1184, 
Code  of  Civil  Procedure,  are  Illegal  as  Inter- 
fering with  the  right  of  contract,  but  the 
validity  of  these  provisions  has  been  too  of- 
ten uplkeld  to  be  open  now  to  qnestion.  The 
cases  upon  which  appellant  relies  were  mere- 
ly to  the  elfect  that  certain  other  and  dis- 
carded reqtiirements  of  the  medianics*  lien 
law,  such  as  the  requirement  compelling  the 
owner  to  file  a  bond,  were  Invalid.  The  eases 
do  not  remottiy  toudi  the  construction  of 
section  1184.  The  cases,  however,  which  do 
aphold  Its  ralldity,  aie  mmieroas  and 
amongst  them  may  be  dted  Buss  Lumber 
Company  v.  Garrettscm,  87  GkO.  694,  26  Pac 
747;  Bates  t.  Santa  Barbara  County,  90  CaL 
648,  27  Faa  438;  Blandii  v.  Hughes,  124 
Oal.  24,  66  Pac.  610;  NeVport  Wharf  ft 
Lumber  Co.  t.  Draw,  126  Cal.  686,  68  Pac. 
187;  Weldon  t.  Superior  Court,  138  OaL  427, 
71  Pac  602;  Hampton  v.  Chrlstensen,  148 
CaL  739.  84  P^c  201.  In  the  last  dted  case 
It  is  said:  "It  became  the  duty  of  the  owner 
npon  service  of  this  notice  to  wttfalwld  sufB* 
d&xt  fimds  to  pay  the  dalm  of  the  Lumber 
Company,  together  with  the  attorney  fees 
in  the  sum  of  $100  and  estimated  costs,  and 
bis  subsequent  payment,  after  service  of  that 
notice,  even  though  l^al  and  within  the 
oraitemplatlon  of  the  contract,  cannot  be  held 
to  affect  so  much  of  the  fund  as  was  thus 
set  apart  by  the  force  of  this  notice  operating 
in  the  nature  of  a  gamishmmt" 

[4]  The  nature  and  efTect  of  such  a  notice 
will  be  found  fully  discussed  In  the  fore- 
going cases.  The  notice  serves  as  an  "equita- 
ble garnishment"  It  is  a  form  of  "equitable 
•abrogation  regulated  by  statute."  It  is  an 
''equitable  assignment  of  the  amounts  due  or 
thereafter  becoming  due  the  contractor  under 
the  contract,  end  entitles  the  [>ersons  serv- 
ing the  notice  to  receive  so  much  of  said 
amounts  as  would  satisfy  th^  claims."  But- 
ler T.  Ny  Chung,  160  Cal.  435,  117  Pac.  512, 
Ann.  Cas.  1913A,  940.  The  right  to  a  recov- 
ery  of  the  money  so  garnished  by  the  notice 
does  not  depend  upon  the  establishment  of  a 
11^  It  "Is  a  cumulative  remedy."  Bates  v. 
Santa  Barbara  Oonnty,  90  OaL  64S,  27  Pac 
438. 

Such  being  the  law,  we  may  come  to  the 
comideratlon  of  certain  of  the  specific  judg- 
ments whI<A  are  attaclEcd.   Four  thousand 


dollars,  it  has  been  said,  was  paid  by  the 
owner  to  the  contractor  after  service  upon 
him  of  Wygant  &  Collins'  notice.  Wygant 
&  Collins  were  denied  a  lien  because  of  the 
premature  filing  of  their  Hen  claim  npon 
April  6,  1910,  bnt  their  notice  to  withhold 
was  timely.  The  owner  admittedly  paid  a 
large  sum  of  money  In  excess  of  their  de- 
mand after  rec^pt  of  the  notice,  and  he  can- 
not, as  has  been  said,  succeed  In  his  endeavor 
to  have  these  subsequent  payments  treated 
as  having  been  withheld  for  the  benefit  of  the 
Diamond  Match  Company.  And,  finally,  as 
Wygant  &  Collins'  right  of  recovery  does  not 
depend  upon  the  establishmoit  of  their  lien, 
a  persona]  jadgmeut  In  their  favor  was  prop- 
er. W.  W.  Montague  A  Co.  was  denied  a  lien 
for  failure  to  file  tbdr  lien  claim  lit  time; 
It  having  been  filed  on  Jnne  22,  1010.  But 
their  notice  to  withhold  was  served  before 
the  completion  payment  became  due  and 
when.  In  c<Mttenu>latlon  of  law,  there  was  In 
the  hands  of  the  owner  over  and  above  the 
amounts  covered  by  the  previous  notices, 
sufficient  to  meet  this  demand.  The  argu- 
ment which  appellant  advances  to  the  effect 
that  premature  payments  oonld  only  be 
availed  of  by  those  estabUahlng  their  Uens 
is  not  supported  by  our  adjudications. 
Sweeny  v.  Meyer,  124  Cal.  512,  57  Pac.  479 ; 
Oanahl  v,.  Weir,  130  Cal.  237,  62  Pac.  512. 
It  follows,  therefore,  that  Montague  St  Co. 
was  entitled  to  the  personal  Judgment  which 
was  given. 

[S]  B^pondents  were  entitled  to  Interest 
and  the  Interest  awarded  b^n  to  run  from 
May  20,  1010,  36  days  after  the  comjdetlon  of 
the  building.  This  award  was  proper.  Pa- 
cific Mot  Ufe  Ins.  Co.  v.  Fisher,  106  Cal. 
224,  39  Pac  768;  Knowlee  v.  Baldwin,  126 
CaL  224,  67  Pac.  088;  Macomber  v.  Blgelow, 
126  Cal.  16,  68  Pac  812.  This  appellant  la 
not  Injured  any  award  ct  Interest  glvHi 
the  nonappealing  contractor  beginning  to  run 
at  an  earlier  date 

[I]  Objection  is  made  to  the  jndgznoit  In 
favor  of  Wygant  &  CoUlns  and  W.  W.  Mon- 
tague ft  Co.,  In  that,  while  these  plaintiffs 
were  denied  a  Ueai,  the  judgment  provides 
that  they  shall  be  paid  ont  of  the  money 
arising  from  the  sale  of  the  property,  and 
that  this  Is,  In  effect,  the  ordolng  of  the 
forettonre  of  a  Hen  and  the  sale  of  the  prop- 
erty In  violence  of  law.  In  this  perhaps 
appellant  Is  technically  correct,  but  It  does 
not  appear  from  the  Judgment  that  the  pro^ 
erty  vras  ordered  sold  to  meet  the  Judgment 
awarded  Wygant  &  Collins  and  Mtmtague  ft 
Co.  The  im)vlBion  la  merely  that,  when  sold, 
they  shall  be  paid  out  of  the  proceeds.  The 
Judgment  In  favor  of  Wygant  ft  CoUlns  and 
Montague  ft  Co.  will  be  modified  In  this  re- 
spect, and  they  wUI  be  relegated  to'  the  usual 
remedies  of  execution  levy.  In  all  other  re- 
spects the  Judgment  Is  afiSrmed,  and  respond- 
ents will  recover  their  costs  on  this  aiHieal. 

We  concur :  MBLVIN,  X;  LOBIOAN,  J. 
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THOUPSON  T.  AMERICAN  FRUIT  GO. 
(Qt.  1,175.) 
(District  Goart  of  Appeal,  First  District,  Cal- 
ifornia.  Feb.  28,  1913.) 
APFEAI,  AKD  EBBOB  (JS  612,  616*)— AUTHEH- 

TICATIOIf— BlIX  OF  KXOEPTIONS. 

By  Sapreme  Court  rale  29  (119  P.  Jdv), 
on  appeals  fxom  tbe  orders  of  the  superior 
courts,  the  papers  and  evidence  used  or  takes 
on  the  hearing  of  the  motion  must  be  autben- 
ticated  bj  incorporating  them  in  the  bill  of  ex- 
ceptions, and  under  the  alternatlTe  method  of 
appeal  prescribed  by  Code  Civ.  Proc.  8  941b, 
relatinir  to  notice  of  appeal,  and  section  953a, 
providing  for  an  appeal  on  the  record  instead 
of  a  bill  of  exceptions,  which  record,  except 
on  appeals  from  the  judgment  roll,  shall  be  au- 
thenticated by  tbe  trial  judge,  the  authentica- 
tion should  show  what  papers  and  evidence  were 
used  on  the  motion  culminating  in  the  order 
appealed  from,  and  hence  the  clerk's  certificate 
of  the  record  la  not  snfficient  to  perfect  an  ap- 
peal by  either  method  of  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  2694-2701.  2714-2718; 
Dec  Dig.  H  616.*] 

Appeal  from  Superior  Court,  Alameda 
Countj;  T.  W.  Harris,  Judge. 

Action  hj  Henry  Thompson  against  the 
American  Fndt  Company.  From  an  order 
granting  a  motion  to  vacate  a  Judgment  ren- 
dered and  entered  upon  tbe  default  of  de- 
fendant, idatntlfr  appeals.  Dismissed. 

Henry  Thompson,  of  San  Fran<d800»  for 
appellant  Wilbur  G.  Zeigler.  of  San  Fran- 
dsco,  tm  respondent. 

LENNON,  P.  J.  This  purports  to  he  an 
appeal  from  an  order  granting  a  motion 
to  vacate  a  Judgment  rendered  and  entered 
upon  the  default  of  the  defendant. 

The  appeal  cannot  he  considered  for  the 
reason  that  It  has  not  been  prepared  In  the 
manner  nor  perfected  to  the  extent  required 
by  law. 

The  record  before  us  consists  of  a  copy  of 
the  following  pleadings,  papers,  and  orders 
in  the  case,  viz. :  (1)  The  plaintiff's  com- 
plaint; (2)  the  summons  and  tbe  sherifiTs 
return  thereon;  (3)  the  Judgment;  (4)  plain- 
tiflf's  affidavit  in  support  of  motion  for  judg- 
ment on  default;  (5)  defendant's  notice  of 
motion  to  vacate  Judgment;  (6)  order  vacat- 
.ing  Judgment;  and  (7)  notice  of  appeal.  Ap- 
pended to  all  of  these  is  the  certificate  of  the 
county  clerk  that  they  are  full,  true,  and 
correct  copies  of  the  originals  in  the  action. 
This  record,  however,  is  not  In  any  manner 
or  form  authenticated  by  the  certificate  of 
the  Judge  of  the  lower  court  before  whom  the 
matter  was  bmrA  and  determined. 

Prior  to  the  adoption  of  the  alternative 
method  of  appeal  provided  for  in  chapter  1, 
part  2,  title  13,  of  the  Code  of  Civil  Proce- 
dure, no  express  provision  was  tp  be  found 
in  the  code  law  requiring  the  pleadings, 
papers,  evidence,  etc.,  used  and  bad  upon 
the  hearing  and  determination  of  a  motion 
made  In  the  superior  court,  to  be,  upon  ap- 


peal to  this  court  from  an  ordw  granting 
or  denying  the  motion,  Identifled  and  au- 
thenticated by  tbe  certificate  of  the  Judge  of 
the  lower  court  as  having  been  so  used. 
The  present  and  past  rules  of  the  Sapreme 
Court,  however,  covered  this  omission  of  the 
statutory  law  by  providing  that  'in  all  cases 
ai^iealed  from  the  orders  of  the  superior 
courts,  the  papers  and  evidence  used  or  taken 
on  tbe  bearing  of  the  motion  must  be  authen- 
ticated by  incorporating  the  same  in  a  bil) 
of  exceptions,  except  where  another  method 
of  authentication  is  provided  by  law."  Su- 
preme Court  mle  No.  29  (119  Pac.  xlv).- 

The  altematlve  method  of  appeal  prerlona- 
ly  mentioned  provides  a  prbcednre  tor  pre- 
paring a  record  upon  appeal  from  any  ap- 
pealable order  of  the  superior  court,  wblcb 
record  when  prepared  performs  the  functions 
of  a  bill  of  exceptions.  Sudi  record,  how- 
ever, is  reQutred  to  be  authenticated  In  es- 
sentially the  same  manner,  as  is  required  fbr 
the  settlement  and  allowance  of  a  UU  ot 
exceptions.  While  the  authentication  requir- 
ed by  this  new  method  of  preparing  records 
upon  appeal  has  been  luAd  not  to  apiAy  to 
the  Judgment  roll  upon  ^ich  an  »wml 
may  be  taken,  it  has  been  de<dar»d  to  be  an 
essential  of  all  other  records  upon  appeal 
which  are  designed  to  take  the  place  itf  a  Ull 
of  ezceptlona.  Chrlatenson  L.  Oow  t.  Sea- 
wellt  167  CaL  406,  106  Paa  276;  Knodi  t. 
HaiaUp  (Sup.)  124  Pac^  907. 

Although  tbe  detk'B  cortiflcate  in  tbe  pres. 
ent  case  declares  that  the  reowd  bnm^t 
here  is  composed  of  true  co^ea  of  tbe  orig- 
inal pleadings,  papers,  motions,  and  orders 
filed,  made  and  entered  In  the  court  bdow. 
this  la  not  an  antbentloatiini  <a  tbe  record 
sufficient  to  perfect  the  appeal  under  the 
original  or  altemattve  method  of  aivod- 
Under  either  method  tbe  anthoitlcatlMi 
should  show  -wliat  papers  and  evtdoice  were 
actually  uMd  and  bad  iipm  Qie  bearing  at 
the  motion  which  culminated  in  the  order 
appealed  from.  This  tbe  derk  coold  not  dot 
It  was  not  fi»  lilm  bi^  for  the  judge  who 
determined  the  motion  to  c&etify  the  papeni 
and  evidence  upon  wlilch  the  order  appealed 
from  was  made.  Harrison  v.  Consinij^  16 
Cal.  App,  515.  117  Pac  664;  Knox  v.  Schrag. 
18  CaL  App.  220,  122  Pac.  869;  Hlbemia 
Sav.  &  L.  Soc.  V.  Doran,  161  CaL  lia  IIH 
Pac.  626 ;  Credit  Clearance  Bureau  T.  Wearl, 
etc.,  18  CaL  App.  467.  123  Pac.  648;  Walsh 
V.  Hutcbings,  60  Cal.  228. 

If  It  was  appellant's  purpose  to  preeeot 
his  ai^>eal  to  this  court  under  the  original 
method  of  appeal,  he  should  have  prepared 
and  presented  to  the  Judge  of  the  lower  court 
for  settiement  a  bill  of  exceptlono,  showing 
the  papers,  evidence,  pleadings,  and  pro- 
ceedings used  and  had  upon  tbe  making  of 
the  order  appealed  from.  That  this  was  not 
his  purpose,  however,  is  apparent  from  thr 
record  before  us,  whldi  does  not  pnrptvt  (u 
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be  an  anttaendcated  bill  of  exceptions  as  re- 
quired by  the  mle  of  tbe  Sapreme  Court. 
Apparently  It  was  tlie  purpose  of  appellant 
to  take  hla  appml  under  the  alternatlre 
method ;  but  he  failed  to  prepare  and  perfect 
the  record  in  the  manner  and  to  tbe  extent 
required  by  the  code  provisions  creating  that 
method.  After  filing  his  notice  of  appeal 
under  the  provisions  of  section  941b,  Code 
of  CItU  Procedure,  the  appellant  n^lected 
to  do  any  of  the  things  required  by  section 
953a  of  the  same  Code.  In  order  to  avail 
himself  of  the  alternative  method  of  appeal. 
It  was  Incumbent  upon  appellant,  in  addition 
to  giving  the  notice  of  appeal,  to  file  with  the 
clerk  a  request  for  a  transcript  as  provided 
by  the  section  last  mentioned,  which  would 
have  consisted  of  copies  of  the  moving  pa- 
pers, the  evidence  taken  upon  tbe  hearing 
of  the  motion,  and  the  rulings  of  tbe  court 
thereon.  Upon  tbe  completion  of  such  a 
transcript,  It  would  have  been  tbe  duty  of 
the  Judge  of  the  lower  court  to  examine  tbe 
same  and  certify  its  correctness  to  this  court 
Hibemla  Sar.  &  L.  Soc.  v.  Doron,  supra. 

Inasmuch  as  we  have  not  before  us  under 
either  method  of  appeal  a  duly  authenticated 
record  of  tbe  proceedings  had  In  the  lower 
court  upon  the  making  of  the  order  appealed 
from,  we  are  precluded  from  considering  the 
matter  upon  Its  merits.  The  fippeal  la  dis- 
missed. 

We  concord  HALL,  3.;  UUKPHfiT,  Judge 
pro  tenL 


(21  Cai.  App.  my 

POnCHAN  T.  OODEAU.   {CIt.  1,193.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.  March  5,  1913.) 

1.  ApnAL  AHD  EuoB  (|  612*)— Bbcobu— Ac- 

THEHnOATIOlT— NKCBBSITT. 

An  appeal  from  an  order  fixing  costs  can 
be  i»erfectea  only  by  tbe  trial  judge  authenticat- 
ing the  record  as  required  by  Code  Civ.  Proc. 
S  953a,  or  by  Supreme  Court  Eule  29  (144  Cat 
lit,  78  Pa.e.  xii),  and  tbe  appeal  will  be  diamisa- 
ed  where  the  record  contains  papers  designated 
as  "tranacript"  stipulated  by  counsel  to  be  a 
tme  copy  of  the  material  papers  on  appeaH 
and  a  certificate  of  tbe  clerk  that  the  papers 
are  correct  copies  of  the  originals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^rror,  Cent  D^.  H  2694-2701;  Dec.  Dig.  f 
612.*] 

2.  LiBBt,    AND    SUNDEB    <|  129*)— GOBTS— 
STATDTOBT  PBOVIBIOH& 

The  costs  imposed  by  Ubel  and  Slander 
Act  I  7  (St  1871-72,  p.  534).  providinr 
that  in  case  plaintiff  recovers  judgment  he  shall 
be  allowed  as  costs  flOO  counsel  fees  In  addi- 
tion to  other  costs,  are  penal  and  are  not  part 
at  tbe  costs  denominated  as  snch,  and  may 
only  be  taxed  in  the  statutory  amoant  after 
final  jadgment,  thongb  ordinary  costs  of  a  first 
trial  of  an  action  tried  a  second  time  may  ul- 
timately be  taxed  in  favor  of  the  preTailioi; 
party. 

[Bd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §  379;  Dec.  Dig.  J  129.*] 
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Appeal  from!  Superior  Court,  City  and 
County  of  San  Franciseo;  George  A.  Sturte- 
vant,  ITudge. 

Action  by  Germain  Pouchan  against  Julius 
8.  Godeau.  From  an  order  fixing  coats,  plain- 
tifC  appeals.  Dismissed. 

Co«tello  A  Costello,  of  San  Francisco  (A. 
W.  Brouillet,  of  San  Francisco,  of  counael), 
for  appellant  Samuel  M.  Shorteldge,  of  Ban 
Francisco,  for  respondent 

MURPHET,  Judge  Pro  Tem.  This  is  an 
appeal  from  an'  order  of  the  superior  court 
of  the  city  and  county  of  San  Francisco  fix- 
ing costs.  After  this  case  was  once  tried  in 
the  superior  court,  resulting  in  a  rerdict  for 
appellant,  a  new  trial  was  granted,  where- 
upon Issue  was  again  Joined  before  a  Jury 
and  again  resulted  In  a  verdict  In  appellant's 
favor.  After  the  second  trial  appellant  sea- 
sonably and  regularly  filed  and  served  a 
statement  of  his  costs  and  disbuisements  in- 
curred In  both  trials,  and  included  therein 
an  item  of  $300  on  account  of  attorney  fees, 
claiming  such  under  a^iictlon  7  of  the  Libel 
and  Slander  Act  (Stats.  1871-72,  p.  634),  that 
section  providing  that  "In  case  platnttff  re- 
covers Judgment,  he  shall  be  allowed  as  costs 
one  hundred  ($100)  dollars,  to  corer  counsel 
fees,  in  addition  to  the  other  coats." 

[1]  Bespondent  Insists  that  the  appeal  must 
be  dismissed  for  the  reason  tiut  appellant 
has  failed  either  to  bring  up  any  aath«iticftt- 
ed  bill  of  exceptions  In  pursuance  of  rule  29 
of  the  Supreme  Court  0.4i  Cal.  lU,  78  Fac. 
xii),  or  any  record  sn6h  as  Is  contemplated 
by  sections  953a,  ^b,  and  953c  of  the  Code 
of  GlTll  Procedure. 

The  record  b^ore  as  contains  certain  pa- 
pers designated  as  'Transcript'*  whldi  is 
stipulated  counsel  to  be  **a  true  and  cor- 
rect copy  of  the  material  papers  on  appeal, 
*  *  *  and  ttxat  the  same  shall  constitute 
the  record  on  amreal  herein,  and  that  the  ap- 
peal herein  diall  be  heard  therem" ;  and  also 
a  certificate  of  the  clerk  of  tbe  superior 
court  that  the  papers  contained  la  Uie  tran- 
script are  true  and  correct  coidea  of  the  orig- 
inals of  such  papers  on  file  In  his  office. 

Neither  this  certificate  by  tbe  derk  nor  the 
stipulation  can  take  the  place  of  a  Judge's 
certificate  required  by  aectton  953a,  Code  of 
GiTil  Ftocedute,  because  the  law  provides 
that  a  Judge  alone  can  certify  as  to  what 
evidence  was  recdved  and  what  xaroceedlngs 
bad  at  the  hearing  before  hlnL  Nelthw  pai^ 
ties  Utlgant  nor  counsel  can  confer  orl^nal 
or  aj^llate  Jurisdiction  on  tbla  court  by 
stipulation  or  consent 

In  Credit  Clearance  Bureau  v.  Weary  & 
Altbrd  Co..  18  CsL  App.  467,  123  Fac  648, 
this  court  said:  "To  perfect  such  an  appeal 
It  was  necessary  fbr  tbe  appellant  to  adopt 
eltber  the  method  praacribed  sections  95Sa, 
953b.  and  953c  of  the  Code  of  ClvU  I'ro- 
cedure,  or  that  prescribed  by  mle'xxlx  of 


'•Tor  oUmv  csms  m«  sum  topic  and  aectloo  NUMraiR  m  Dee.  Dig.  *  Am.  Dig.  Key-No.  Serl«a  *  Rep'r  Iniexea 


Digitized  by 


880 


181  PACIFIC 


BBFOBTBB 


(GiL 


the  Suiffone  Court  (141  Cal.  Ill,  78  Fac.  xU). 
If  either  of  such  methods  had  been  punmed, 
the  record  would  have  been  examined  and 
authenticated  by  the  trial  Judge— the  i>aBon 
who  knew  what  papers  were  used  upon  ttie 
hearing  of  the  motion." 

As  was  said  In  Walsh  t.  Hutchings.  60  Cal. 
228,  "It  is  not  for  the  clerk  to  determine 
what  papers  or  erldence  the  court  acted 
upon." 

In  Harrison  t.  Cousins,  16  Cal.  App.  616, 
117  Fac.  661,  the  Judge  of  the  superior  court 
attached  this  certificate:  "i  •  *  *  do 
hereby  certify  that  upon  the  hearing  of  the 
motion  of  H.  D.  Cousins,  one  of  the  defend- 
ants in  the  aboTe-entltled  action,  •  •  • 
the  only  papers  considered  were  the  com- 
plaint In  said  action,  the  affidavit  of  merits 
Df  H.  D.  Cousins,  with  four  exhibits,  A,  B, 
C  and  D,  said  Cousins'  notice  of  motion  for 
a  change  of  venue,  and  the  .demurrer  of  B. 
W.  Button,  •  *  •  and  that  I  granted  the 
order  cliauging  the  venue  in  said  action; 
that  true  and  correct  copies  of  the  above- 
named  papers  *  *  *  are  set  out  In  the 
foregoing  transcript.*'  The  record  also  con- 
tained a  certificate  of  the  clerk  of  the  supe- 
rior court  certifying  the  correctness  of  the 
copies  of  the  papers  contained  in  the  tran- 
script This  court  held  that  the  record  did 
not  constitute  an  authenticated  bill  of  ex- 
ceptions under  rule  29  of  the  Supreme  Court,, 
supra;  nor  did  it  contain  any  record  that 
would  measure  up  to  the  requirements  of 
section  953a  of  the  Code  of  Civil  Procedure, 
and  cites  Ramsbottom  v.  Fitzgerald,  128  CaL 
76,  60  Pac.  522;  Melde  v.  Reynolds,  120  Cal. 
284.  52  Pac.  491;  Muzzy  v.  McEwen  Lumber 
Co.,  164  Cal.  686,  98  Pac.  1062. 

In  Manuel  t.  Flynn,  6  CaL  App.  319,  90 
Pac.  463,  this  court  refused  to  consider  cer- 
tain affidavits  found  in  the  transcript  to- 
gether with  the  following  stipulation:  "That 
the  foregoing  printed  pages  shall  constitute 
the  transcript  on  appeal  In  the  above-entitled 
cause,  and  that  the  appeal  may  be  heard 
thereon,"  and  "that  the  papers  therein  men- 
tioned are  correct  copies  of  the  originals  on 
ffle,  etc,"  The  court  said:  "It  Is  not  clear 
that  the  stipulation  includes  the  affidavits 
mentioned.  But  whether  It  does  or  not,  we 
think  that  under  the  rules  of  this  court  and 
the  decisions,  the  affidavits,  not  being  tu  a 
bill  of  exceptions  and  therefore  not  authen- 
ticated as  required  by  rule  xxix  of  this 
court,  cannot  be  considered  on  tliis  appeal." 
And  the  court  finally  concludes:  "Certainly, 
where,  as  here,  there  is  nothing  more  than 
the  mere  stipulation  of  the  attorneys  show- 
ing that  they  have  been  so  used,  could  not 
authorize .  their  consideration  upon  appeal. 
Moreover,  it  does  not  thereby  or  otherwise 
appear  that  they  constituted  all  the  affida- 
vits and  papers  used  on  the  hearing." 

The  situation  In  the  case  at  bar  Is  identi- 
cal with  the  situation  above  set  out 


In  Uelde  t.  BeynoMa,  120  CaL  236,  52  Pac 
^1,  tbe'Siqavme  Conrt  rinsed  to  coostdei 
affidavits  indoned  by  the  trial  oonrt  over 
the  signature  of  the  judge  as  having  been 
used  upon  the  hearing  of  a  moticm  for  a.  new 
trial;  the  court  holding  that  they  had  not 
been  Incorporated  In  a  bill  of  ezcepttoiu  and 
authenticated  as  required  by  rule  29  of  that 
court 

It  follows  that  the  appeal  must  be  dis- 
missed. We  arrive  at  this  conclusion  with 
less  hesitancy  fbr  the  reason  that  we  an 
satisfied  that  on  principle,  supported  by  au- 
thority, the  conclusloo  of  the  trial  oonrt  was 
correct  on  the  merits. 

[2]  The  costs  provided  in  this  class  of 
cases  are  penal  in  their  character  and  are 
not  part  of  the  costs  denominated  aa  sndb, 
and  should  only  be  taxed  In  the  statntoiy 
amount  after  final  Judgment  ^ger  Fl- 
deUty  A  Deposit  Co.  of  Md.,  96  Md.  221,  H 
Atl.  6S. 

The  authorities  (dted  by  appellant  are  not 
applicable  to  the  sitnatlon  presented  Iqr  the 
record  In  this  cas&  There  can  be  no  doubt, 
and  It  Is  conceded,  that  the  ordinary  coats 
of  a  first  trial  of  an  action  tried  a  second 
time,  either  because  of  the  granting  of  a  new 
trial  or  on  reversal  of  the  judgment,  may 
ultimately  be  taxed  In  favor  of  the  prevail- 
ing party. 

The  appeal  is  dismissed. 

We  concur:  LENNON..  P.  X;  HALIs  J. 


(21  GaL  App.  KM) 
BEACH  T.  WAITE  et  aL    (Civ.  965.) 

(Diatrict  Court  of  Appeal.  §ecnnd  District,  Cal- 
ifornia. Feb.  25,  1913.  Kehearins  Dnieri 
by  Supreme  Ciourt  April  ^  1913.) 

1.  MORTOAOES  a  283*)— TaursFBB  BT  itoms* 

OAOOR. 

The  srantee  of  mortgaged  lands  wbo  agrm 
to  pay  the  Indebtedness  beoomes  tbe  prmeipsl 
debtor  of  the  mortgagee  with  tbe  mor^agor  ai 

surety. 

[Ed.  Note.— For  other  cases,  see  Mortgaeea, 
Cent.  Dig.  S§  766-758 ;  Dec  Dig.  S  283.*1 

2.  MoRTOAOEs  (S  417*)  —  AssiGKMEirr  or 

MoETOAOOB. 

A  mortgagor  who  has  conv^ed  tbe  mort- 
gaged land  may  afterwards  purchase,  and  twlu 
an  assignment  of  the  mortgage,  and  nMreclose  it 
against  his  own  grantee. 

[Ed.  Note.— For  otlier  cases,  see  HorteaRcs, 
Cent  Dig.  H  1227-1236;  Dec  Dig.  |  4l7.*] 

5.  MoBTOAGBS  a  267*)— AssiaNUBirr— Fbacd. 

Tbe,  fact  that  a  mortgagor,  after  convejin; 
the  land',  took  an  assignment  of  tbe  mortgage 
in  the  name  of  the  attorney  employed  by  tbe 
mortgagee  to  foreclose,  was  not  fraudulent  on 
the  part  of  the  mortgagor  as  to  his  graat««: 
the  assignment  having  provided  tiiat  the  as- 
signor would  see  that  the  forecloaare  was  ihss- 
ecoted  to  a  conclusion. 

[Ed.  Note. — For  other  cases,  see  Mortngefc 
Cent.  Dig.  H  694,  696,  697-709;  Dec.  Dig.  I 
267.*] 

Appeal  from  Superior  Court,  Ijos  Angeles 

County;  N.  P.  Conrey,  Judge. 
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ActtoB  by  S.  E.  Beacb  against  M.  P.  Walte 
and  another.  From  a  jndgmait  for  defend- 
ants, and  an  order  denying  a  motion  for  a 
new  trial,  plalntUT  appeals.  Affirmed. 

J.  D.  Boyer.  of  Oakland,  for  appellant 
Anderson  &  Anderson,  ot  Los  Angeles,  and 
AlAred  SlemoD,  of  Bakosfield,.  for  re^^nd- 
ents. 


JAUBS,  3.  On  Febmary  7.  1908,  H.  P. 
Walte,  one  of  the  defendants  In  tills  ac- 
tion, executed  bis  promissory  note  for  fl,600 
in  favor  of  Norrln  R.  Strobrldge  and  Selma 
S.  Strobrldge,  wblcb  note  was  made  payable 
six  months  after  date,  with  Interest  at  the 
rate  of  8  pw  cent,  per  annam,  and  which  pro- 
Tided  for  the  payment  of  attorney's  fees  In 
the  event  of  suit  To  secnre  the  payment  of 
this  note  a  mortgage  was  given  covering  cer- 
tain lots  of  land  in  the  county  of  Kern.  On 
February  20th  Walte  sold  this  land  to  cme 
MoUen,  the  deed  of  conveyance  containing  a 
recital  that  the  land  was  subject  to  the  Stro- 
brldge mortgage  which  the  vendee  assumed 
and  agreed  to  discharge.  On  August  18, 
1908,  the  mortgage  debt  not  having  been  paid, 
action  was  brought  by  the  mortgagees  to  ob- 
tain Judgment  of  foreclosure  and  for  any  de- 
ficiency that  might  result  npon  sale  of  the 
property.  On  the  18th  of  August,  1908,  no- 
tice of  the  bringing  of  this  action  was  duly 
recorded  In  Kern  connty.  Walte's  grantee, 
Mullen,  who,  with  Walte,  was  made  a  party 
defendant  In  the  foreclosure  action  and  being 
a  necessary  party  thereto,  could  not  be  found 
within  the  state  of  California,  and  service  of 
summons  was  ordered  to  be  made  upon  him 
by  publication,  and  personal'  service  was  also 
made  at  Brooklyn  In  the  dty  of  New  Tork. 
The  proceedings  had  under  which  service 
was  made  upon.  Mnllen  were  all  regular  and 
in  due  form.  Judgment  In  the  foreclosure 
action  was  entered  on  June  24,  1909,  and 
thereafter  sale  of  the  mortgaged  premises 
was  made  to  one  Henry  Buettgera  for  an 
amount  suffldent  to  satisfy  the  mortgage 
debt,  together  with  attorney's  fees  and  neces- 
sary costs.  On  July  10,  1909,  Mullen  gave  a 
quitclaim  deed  of  his  Interest  In  the  land  to 
Elizabeth  Schwartz,  who,  Iq  turn,  on  the 
same  day,  executed  to  plaintiff  herein  a  deed 
In  like  form.  Defendant  Kaye  is  an  attorney 
at  law,  and  was  employed  by  the  Strobridgea 
to  represent  them  in  the  action  of  foreclo- 
sure, and  he  did  appear  in  that  action  and 
conducted  the  proceedings  to  their  conclu- 
sion. It  at^iears  from  the  evidence  that  de- 
fendant Walte,  the  mortgagor,  was  desirous 
of  avoiding  possible  liability  on  account  of 
the  mortgage  indebtedness  which  had  been 
assumed  by  his  grantee,  and  after  the  action 
irf  foreclosure  was  brought  and  before  Judg- 
ment he  negotiated  with  the  Strobrldges  re- 
garding a  settlement  of  the  matter.  It  was 
finally  agreed  by  the  Strobrldges  to  accept 
from  Walte  91jBO0,  being  theprlndjnl  amount 

mp^-06 


of  the  mortgage  debt,  and  the  Strobrldge.s 
in  consideration  of  that  payment  being  made 
to  tltem,  executed  a  written  assignment, 
whereby  they  assigned  all  of  thdr  Interest  In 
the  mortgage  debt  and  their  claims  arising 
out  of  the  same  to  the  defoidant  Kaye  for 
the  benefit  of  Walte,  their  mortgagor.  This 
instrument  of  assignment  over  the  signatures 
of  the  two  Strobrldges  contained  the  fbllow- 
Ing  provision:  "And  we  agree  to  carry  to 
compledim  and  final  Judgment  and  sale  the 
action  heretofore  commmced  for  tbe  fove* 
closure  of  said  mortgage  and  to  pay  all  costs 
of  court  that  may  be  incurred  in  said  action, 
together  with  attorney's  fees,  wUdi  fees  rtiaU 
not  exceed  f  TB."  No  snbstltotton  of  parttea 
was  made  in  the  foredosore  acttm,  and  that 
suit  iirosresBed  to  Judgment  with  the  names 
of  the  Strobridgea  as  plalntlfrB.  The  facta 
as  we  have  redted  them  in  me  foregdiv  are 
gathered  from  the  undiqrated  evideikce  as  set 
forth  in  tbe  statemfiDt  wUdi  fonns  a  part  U 
the  record  on  this  appsal.  Plaintiff  Beacb, 
bdng  the  grantee  named  in  the  qoitelalm 
deed  fnnn  BUsabeth  Schwartz,  teought  this 
acttm  to  reoorer  damages  in  the  sum  of 
$2,000,  which  he  alleged  he  had  suffered  by 
reason  of  an  alleged  abuse  of  the  process  <a 
the  conrt  In  the  county  (tf  Kem.  It  was  set 
toTtb.  in  his  complaint  as  ground  thereof  that 
Kaye  and  Walte,  omspiring  to  cheat  and  de- 
fraud the  ^alntlff.  caused  execution  sale  up- 
on tbe  Judgmoit  of  foreclosure  to  be  made, 
whidi  judgment  idalntlff  alleged  to  be  false 
and  fraudulent  and  a  sham.  The  whole  the- 
ory of  plaintiff's  case  may  be  summarized  in 
the  contention  that,  when  Walte  made  set- 
tlement with  the  Strobrldges  of  the  mortgage 
debt,  the  Uen  of  the  mortgage  was  thereby 
extinguished,  and  that  no  JudgmoEit  of  fore- 
closure could  thereafter  be  legally  rendered 
to  affect  the  Interest  of  a  subsequent  pur- 
chaser, such  as  the  plaintiff  was  shown  to 
be.  Up<m  the.  trial  of  the  action  the  superior 
court  determined  all  of  tbe  essential  Issues 
In  favor  of  the  defendants,  and  Judgment  was 
rendered  accordlugly.  Plaintiff  took  an  ap- 
peal from  that  Judgment  and  also  from  an 
order  denying  his  motion  for  a  new  trial. 

[1]  We  think  that  the  trial  conrt  correctly 
determined  the  issues  upon  the  evidence  sub- 
mitted and  which  we  have  already  stated  in 
substantial  substance.  It  has  been  held  that, 
where  a  grantee  of  a  mortgagor  takes  real 
property  subject  to  a  mortgage  and  agrees  to 
pay  such  Indebtedness,  he  becomes  In  law  the 
prlndpal  debtor  of  the  mortgagee,  and  the 
mortgagor  his  surety.  Tbis  proposition  ad- 
mits of  no  dispute,  as  It  Is  well  settled  by 
the  dedslons  of  several  cases  by  our  Su- 
preme Conrt,  of  whidi  we  need  only  dte 
Hopkins  V,  Warner,  109  Cal.  133,  41  Pac. 
868. 

[2}  Ndther  can  It  be  questioned  but  that 
a  mortgagor,  under  the  conditions  last  stated, 
may  pnrdiase  and  take  an  assignment  of  the 
mortgage  to  himself  and  forecloae  the  same 
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ngainst  his  grantee.  We  quot^  from  Jones 
an  Mortgages,  |  768:  "If  a  purchaser  who 
has  assamed  a  mortgage  debt  omits  to  pay  It 
when  due,  the  graotor  may  take  an  assign- 
ment of  the  mortgage  to  himself,  foreclose 
the  same,  and  sue  for  the  deficiency.  *  *  * 
And  so  a  mortgagor,  who  has  sold  subject  to 
the  mortgage  debt,  upon  being  compelled  to 
liay  It,  Is  subrogated  to  the  benefit  of  the  se- 
curl^,  without  any  formal  asfdgnment  of  it 
to  him.  He  thereby  becomes  an  equitable 
asdgnee  ot  It,  and  may  enforce  It  against  the 
pw^erty." 

[I]  And  80  defendant  Walt^  when  he  made 
aettlement  with  the  Strobrldges  and  took  an 
assignment  of  the  mortgage  for  bis  own  ben- 
efit, acted  in  a  perfectly  legal  and  proper 
way  to  secnre  himstff  as  against  Ha  default- 
ing grantee.  No  fraud  was  committed  he- 
'caoBe  the  assignment  In  form  was  made  in 
favor  of  Mr.  Kay^  the  attorney,  and  there 
was  a  vary  good  reason  why  the  assignment 
was  BO  made  to  mn;  tiie  Strobridges  by  their 
contract  of  assignment  agreed  to  see  that  the 
action  was  prosecuted  to  a  conelu^oo,  and 
Mr.  Kaye  was  the  attorney  who  bad  diarge 
of  the  litigation.  ^  It  was  no  more  than  nat- 
ural, at  least  so'  criticism  could  be  predi- 
cated upon  sncb  act,  that  Waite  should  hare 
selected  tbe  alttorn^  to  hold  his  interest  In 
the  subject-matter  of  tbe  foreclosure  action 
until  that  suit  was  finally  determined  and 
settlement  secured.  A  close  and  critical  acan- 
nlug  <tf  the  record  fails  to  disclose  to  our 
minds  any  ground  upon  whi(ft  to  base  a 
charge  of  dishonest  or  dlBhonorable  conduct 
against  either  of  the  defendants  here  sued. 
Purtbermore,  there  Is  express  statutory  au- 
thority for  the  continuing  of  an  action  In  the 
name  of  the  original  party  after  a  transfer 
of  interest  therein,  it  being  provided:  "In 
case  of  •  •  ♦  transfer  of  Interest,  the  ac- 
tion or  proceeding  may  be  continued  in  the 
name  of  the  original  party,  or  tbe  court  may 
allow  the  person  to  whom  the  transfer  is 
made  to  be  substituted  In  the  action  or  pro- 
ceeding." Code  Civ.  Proc.  f  385.  Plaintiff 
herein  took  the  quitclaim  deed  to  the  prop- 
erty charj^  with  knowledge  of  the  existence 
of  the  record  mortgage  held  by  the  Stro- 
bridges, and  charged  with  the  knowledge  giv- 
en him  by  the  recording  of  tbe  Us  pendens  of 
an  action  pending  to  foreclose  that  mortgage ; 
and  chafed  with  the  knowledge  that  his  pred- 
ecessor in  Interest,  Mullen,  had  assumed 
and  agreed  to  pay  the  mortgage  debt  If  he 
liad  been  permitted  to  succeed  in  this  action, 
the  result  would  be  that  his  property  would 
be  relieved  of  the  mortgage  incumbrance 
without  his  having  given  consideration  there- 
for. Equitable  considerations,  If  they  were 
entitled  to  be  weighed  in  this  action,  would 
give  little '  standing  to  plaintifTs  suit.  We 
have  shown,  however,  that  under  the  evidence 
the  defendants  incurred  no  liability  on  ac- 
count of  any  act  of  theirs  taken  In  ccmnecdon 


with  the  mortgage  transaction  and  the  8al«> 
of  the  mortgaged  property. 
Tbe  Judgment  and  order  are  affirmed. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


(U  Cal.  App.  tm 

A.  WIDEMANN  CO.  T.  BIGGES. 
(Civ.  1,147.) 

(District  Court  of  Appeal,  Ficst  District,  CUi- 
fornia.    Feb.  28,  1»13.    Rehearing  De- 
nied by  Hnpreme  Court  April  i!9, 1§13.) 

1.  Sales  (|  853*)— Actioh  fob  Dahaqks— Ai^ 

LEGATION  OF  NONPATlCENT  OB  BBEACH  — 

"Fail." 

A  complaint,  alleging*  the  executifm  of  a 
contract  for  tbe  aale  of  barley,  that  defendant 
failed  and  refused  to  accept  the  iHirley  and  to 
pay  the  purchase  price  or  any  part  thereof,  for 
which  reason  tiie  seller  was  compelled  to  sell 
it  to  another  person,  snfllciently  alleged  the 
fact  of  nonpayment;  the  wocd  "fail"  meaning 
to  leave  unperformed ;  to  omit ;  to  neglect 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  tt»5-1004 ;  Dec  Dig.  |  3G3.» 

For  other  definitions,  see  Words  and  Ftirases, 
vol  H,  pp.  2t(44,  2tI46.] 

2.  Pleadino  (§  433*)  —  Dbfeotb  —  Gitbe  bt 
judohbht. 

Where  the  allegations  in  an  action  for 
breach  of  contract  to  buy  grain  did  not  entirely 
fail  to  plead  nonpayment  such  defect  if  any, 
in'  tbe  absence  of  special  demurrer,  was  cared 
by  Judgment  • 

LKd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1451-l«r7 ;  Dae  Dig.  f  433.*] 

5.  Plkadiro  (I  208*)— Dbfkcts  iir  Oohplahit 
—Waivxb  bt  Failube  10  Dbuub— AasiGS- 

MEITT  OF  CONTBACT. 

In  the  absence  of  a  demurrer  8peci6caIIy 
objecting  that  tbe  complaint  fn  an  acdon  for 
breach  of  contract  to  purchase,  did  not  allwe 
that  complainant  at  the  commencement  of  the 
action  was  the  owner  of  the  claim  assigned  to 
and  sued  upon  by  him,  the  point  would  not  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Pteadhig, 
Cent  Dig.  fj  513-51»;  Dec.  Dig.  f  20&*] 

4.  Appeal  Airn  Bbbob  (|  IMO*)— Habmusb 
Ebbob— Defect  in  Pleadino. 

Where  a  defective  allegation  of  tender  by 
the  seller  did  not  result  in  any  substantial  in- 
jury to  the  bayer  in  his  defense  of  the  seller's 
action,  error,  U  any,  in  overruling  a  demurrer 
on  that  particolar  ground  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4069-4105;  Dec.  Dig.  f 
1040;*  Plea^,  Cent  Dig.  |  6«7.] 

6.  SAixa  (S  1G3*>— Pbbfobuahck  of  Oomtbact 
— Tendeb  of  Delivebt. 

The  seller  of  barley  for  delivery  between 
April  15th  and  September  let,  at  a  warehouse 
from  which  the  freight  rate  did  not  exceed  $3 
per  ton,  stored  the  grain  in  aacb  a  warehouse 
and  gave  negotiable  warehouse  receipts  to  bis 
agent,  with  instmetiona  to  deliver  them  to  th^ 
buyer  upon  payment  At  purchase  price,  bat 
the  agent  could  not  find  the  buyer  at  his  bone 
and  left  at  his  residence  a  written  notice  of  the 
place  of  delivery  and  a  duplicate  notice  at  the 
post  office,  addressed  to  him.  The  notice  Mt 
at  his  residence  was  receiTed  there  Iv  him  eo 
the  morning  of  September  1st  on  bis  retnia. 
Held,  that  under  Civ.  Code.  |  1858b,  which 
makes  the  transfer  of  negotiable  warehouse  re- 
ceipts a  symbolic  delivery  of  goods  and  a  trans- 
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fer  of  the  title,  tiie  seller  baa  made  a  timely 
teoder  of  delivery  or  offer  to  perform. 

[Ei.  Note.— For  other  caaes,  see  Sales.  Cent. 
l>ig.  H  358-306;  Dec  Dig.  S  153.*} 

tt.  Saucs  (I  ltt8*)— Pkbfobuancid  of  Contxact 
— Nonci  or  Place  or  DkI'Ivbbt. 

A  seller  of  grain  to  be  delivered  within  a 
certain  time  at  warehouaes  not  des^o&ted  by 

the  contract  was  bound  to  sire  reasonable  no- 
tice, in  advance,  of  the  time  and  place  at  which 
delivery  would  be  made;  and  a  notice  two  days 
before  tbe  expiration  <n  the  tnne  was  anfficient 
to  afford  a  reasonaUe  opportunity  for  inspec- 
tion before  acceptance  and  payment 

[E)d.  Note. — For  other  cases,  see  Sales,  Cent 
I>i«.  ii  403-408 :  Dec  Dig.  S  108.*] 

7.  Sales  (i  17S*)— Pebfobmance  or  Gontbact 
— Notice  of  Place  of  Delivebt. 

Under  the  express  provisions  of  Civ.  Code, 
f i  1511,  1512,  a  bnyer,  throogh  whi»e  fanlt  a 
notification  of  delivery  was  not  received  nntil 
after  the  time  limited  by  the  contraxit,  could 
not  complain. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  43«-444;  Dec  Dig.  {  17tf.«] 

Appeal  from  Superior  Conrt.  Monter^ 
County;  B.  V.  Sargent,  Judge. 

Action  by  the  A.  Wldemann  Company 
i^inet  B.  U.  Dlgges.  Judgment  for  plain- 
tiff, and  d^eodant  aiq>eala.  Afllrmed. 

S^deaiberg  &  Davis,  of  San  Frandsco,  for 
appellant  Zabala  ft  BanUu,  of  Salinas,  for 

zespondent 

LENNON,  P.  J.  Tills  action  was  for 
damages  for  detendant's  allied  breach  of 
a  contract  expressed  in  writing,  as  follows: 
"King  aty.  Gal.,  April  10,  1910. 

**I  have  this  day  bought  of  B.  A.  Baton 
five  hundred  tons  barley,  grading  A  No.  1 
feed,  San  Francisco  Men^ants*  Exchange 
standard,  and  agree  to  pay  to  said  £.  A. 
Eaton  the  sum  of  one  dollar  per  cental  for 
all  of  said  barl^  delivered  at  any  Salinas 
Valley  vrarehonse  where  freight  rate  to  San 
Fsandsco  does  not  exceed  $8.00  per  ton. 
Payment  to  be  made  immediately  upon  dellv- 
«7.  D^very  to  be  made  at  any  time  be- 
tween tlila  date  and  S^touber  ist,  1910; 
and  have  this  day  paid  one  dollar  on  acconnt 
of  tills  parehaaew 

"[Signed]  a  M.  Dlggea 
"E.  A.  Eaton." 
'*King  aty.  CaL  April  15,  l«ia 
*7  have  tills  day  sold  to  Bobert  Diggea  000 
tws  barley  gndii«  A  1  feed.  Merchants' 
Bxdiange  standard,  to  be  delivered  at  any 
time  between  this  date  and  September  1st, 
lALO,  for  <me  doUar  per  cental  aet  to  me. 
IMiwy  at  any  8.  P.  Hilling  Company 
warehouse  in  the  Salinas  Valley  where 
freight  rate  to  San  Frandsoo  does  not  ex- 
ceed 13:00  per  ton. 

''[Signed]  B.  A.  Batan," 
OAe  defendant  demurred  to  the  complaint 
generally  upon  the  ground  of  the  Inggffleien- 
cy  (tf  On  flicta  stated  to  constitute  a  cause 
of  action,  and  In  addition  sped  fled  14  partic- 
ulars in  wlddt  it  was  claimed  that  tfae  cran- 
plalnt  waa  nnoertain  and  amUgoons.  Upon 


the,  overruling  of  the  demnirer  tbe  defend- 
ant answered  by  denying  all  of  the  material 
auctions  of  the  complaint,  and  upon  tfae 
issues  thus  raised  the  case  vras  tried  with 
a  jury.  Upon  a  verdict  rendered  in  fiivor 
of  the  plain  tiff  Judgment  was  entered  against 
the  defmdant  in  the  sum  of  ^,967JS5,  from 
which,  and  from  an  order  denying  a  new 
trial,  the  defendant  has  appealed  upon  tfae 
Judgment  roll  and  a  bill  of  exceptions: 

Plaintiff's  complaint,  after  alleging  in  ef- 
fect tfae  execution  of  the  forcing  contract, 
averred  that  between  the  15th  day  of  April 
and  the  Ist  day  of  Seqptendwr,  1910,  said  E. 
A.  Eaton,  being  able  and  willing  to  perform 
his  part  of  the  contract,  tendered  to  said  B. 
M.  Dlggra  tfae  said  grain,  and  performed 
each  and  every  act  required  of  him  In  the 
manner  and  at  .  the  time  prescribed  by  tbe 
agreement;  that  said  R.  M.  Dlgges  failed 
and  refused  to  pay  tfae  said  E.  A.  Eaton  the 
purchase  price  of  said  grain  or  any  part 
thereof ;  that  because  of  the  refusal  and  SoU- 
nre  of  said  B.  M.  Dlgges  to  accept  said 
grain  and  pay  said  D.  A.  Eaton  therefor  he 
was  compelled  to  sell  tfae  same  to  another 
person  for  tfae  sum  of  $8,041.37,  whlcb  was 
the  bluest  and  best  prictf  obtainable  for 
said  grain;  that  if  the  defendant  had  pur- 
chased the  grain  as  fae  agreed  to  do  said  E. 
A.  Eaton  would  faave  received  tfaerefor  the 
sum  of  (10,000 ;  that  on  the  32d  day  of  Sep- 
temt)er,  1910,  said  E.  A.  Eaton  duly  assigned 
and  transferred  to  plaintiff  his  claim  and 
demand  for  the  damages  resulting  to  him  by 
reason  of  the  defendant's  btaadi  of  the  con- 
tract 

[1]  Tbe  defendant  insists  that  his  demur- 
rer should  have  been  sustained,  because 
plalntifTs  complaint  does  not  in  so  many 
words  allege  that  tfae  defendant  did  not  pay 
tfae  purchase  price  of  tbe  grain  contracted 
for.  This  contention  is  based  upon., the  gen< 
eral  rule  of  pleading  which  requires  that  the 
plaintiff,  in  an  action  based  simply  upon 
the  breach  of  a  contract  to  pay  money, 
should  allege  or  show  that  the  contract  in 
salt  has  actually  beeu  breached  by  a  failure 
to  pay.  This  rule  is  founded  upon  the  the- 
ory that  tbe  gist  of  the  action  is  the  fail- 
ore  to  pay,  and  therefore  must  be  alleged. 

In  tbe  attempted  appllcatimi  of  this  rule 
to  the  plaintlflTa  pleading  In  tbe  present 
case,  counsel  for  the  defendant  cites  to  us 
a  Itmig  line,  of  decisions  commencing  with 
Frlscb  V.  Caler,  21  Cal.  71,  wherein  it  has 
been  repeatedly  held  that  the  allegafiUm 
that  tbe  defendaiU  **bds  reused  and  stilt 
refuses  to  pay"  ia  but  a  couclUBton  of  the 
pleader  and  wholly  insolficient  as  an  alle- 
({atlon  of  nonpaymoit 

That  tbe  defendant  "  •  •  •  refused  to 
pay  •  •  •  tbe  purchase  price  of  said 
grain  or  any  part  thereof  is  the  all^ttim 
quoted  and  comidalned  of  by  counsel  for  the 
defendant  in  the  preeoit  case.    It  may  be 
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that  tills  allegation,  aa  quoted,  would  not 
snrviTe  the  test  of  the  role  declared  in  the 
cases  dted.  This  quotatloa,  however,  omits 
a  material  part  of  the  allegation  of  the  com- 
plaint upon  the  subject  of  nonpayment 
which,  when  read  In  conjunction  with  other 
allegations  of  the  complaint,  may  be  fairly 
said  to  show  and  support  the  fact  of  non- 
payment. The  entire  allegation  of  the  plain- 
tilTs  *eompIalnt  which  purports  to  plead  the 
fact  of  nonpayment  reads  as  follows:  "That 
said  R.  M.  Digges  failed  and  refused  to 
accept  said  grain  and  to  perform  hia  agree- 
ment, and  refused  to  pay  said  B.  A.  E)aton 
the  purchase  price  of  said  grain  or  any  part 
thereof."  In  addition  to  the  foregoing  the 
plaintiff's  complaint  alleged  "that  because 
of  the  refusal  and  failure  of  said  R.  M. 
DIgges  to  accept  said  grain  and  to  pay  said 
B.  A.  Eaton  therefor  the  agreed  price  said 
B.  A.  Eaton  was  com[>elled  to  sell  said  grain 
to  another  person."  It  will  thus  be  seen 
that  the  sum  and  substance  of  all  the  alle- 
gations of  the  plaintiff's  complaint  Is  that 
defendant  not  only  refused,  but  failed,  to 
pay  "the  purchase  price  of  said  grain  or  any 
part  thereof."  To  fall  means  to  leave  un- 
performed; to  dmlt;  to  neglect  (Bouv.  Law 
I>lc.) ;  and  therefore  the  auction  that  the 
defendant  failed  to  pay  was  a  direct  allega- 
tion of  nonpayment. 

If  ever  there  was  any  doubt  In  the  mind 
of  the  defendant  as  to  whether  or  not  he 
was  diarged  with  nonpayment  of  the  par> 
chaae  price  <rf  the  grain,  that  doabt  must 
have  been  ftUg^elled  1^  a  consideration  of 
otiier  alU^ttona  of  the  complaint,  which 
show  that  the  grain,  because  of  his  fiallnre 
to  pay,  was  sold  and  delivered  to  another 
person. 

Upon  a  careful  perusal  of  the  cases  dted 
and  relied  upon  by  connsd  for  the  defend- 
ant. It  will  be  observed  that  in  some  of 
them  the  defect  in  pleading  the  fact  of  non- 
payment was  pointed  oat  spedal  demur- 
rer (Roberts  T.  Treadwell,  BO  OaL  520; 
Scroufe  t.  Olay,  71  CaL  128,  11  Paa  882; 
Ridiards  T.  Travelers'  Ins.  Co.,  80  Oal.  S06, 
22  Pac.  930;  Hnii^  v.  Ryan,  119  Cal.  72, 
51  Pac.  20;  Hawley  v.  Brownstone,  128  Cal. 
643,  56  Pac.  468) ;  end  In  many,  If  not  all, 
of  them  it  will  be  found  that  the  conclusion 
of  the  pleader  was  not  aided  and  reinforced, 
as  happened  in  the  present  case,  by  other 
allegations  showing  and  supporting,  either 
directly  or  Indirectly,  the  fact  of  nonpay- 
ment (Barney  v.  Vlgoreaux,  92  CaL  631,  28 
Pac.  678 ;  Richards  v.  Travelers'  Ins.  Co.,  su- 
pra; Hurley  v.  Ryan,  supra). 

[2]  In  short,  It  cannot  be  said  in  the  pres- 
ent case  that  the  complaint  as  a  whole  shows 
a  total  failure  to  plead  the  fact  or  nonpay- 
ment; and  therefore  the  defect,  If  any,  in 
the  plaintiff's  all^atlon  of  that  fact  was, 
In  the  absence  of  a  special  demurrer,  cured 
by  the  Judgmait  Penrose  v.  Winter,  136 
CaL  289,  .  67  Paa  772. 


REPORTER  (CaL 

[$]  Tite  defendant  makes  the  further  point 
that  the  complaint  Is  fatally  defective,  be- 
cause It  Is  not  allied  therein  that  the  [dain- 
tlft  was  the  ovraer  at  the  commencement  of 
the  action  of  the  claim  assigned  to  and  sued 
on  by  him.  In  the  absence  of  a  demurrer 
specifically  upon  this  objection,  the  point  will 
not  be  considered.  Irish  v.  Sundertaans,  122 
Cal.  308,  54  Pac.  1113;  Erieger  v.  Feeny,  14 
CaL  Awt.  538,  112  Pac  901. 

[4]  The  defendant's  demurrer,  among  other 
things,  specified  that  the  plaintiff's  complaint 
was  uncertain  In  this :  That  it  did  not  allege 
the  precise  date  upon  which  the  grain  was 
tendered  to  the  defendant.  The  allegation 
of  the  complaint  In  this  behalf  Is  to  the  effect 
that  such  tender  was  made  between  April  15 
and  S^tember  1,  1910.  Assuming  that  the 
defendant  was  entitled  to  have  the  date  of 
the  alleged  tender  stated  with  greater  par- 
ticularity, It  do^  not  appear  that  the  failure 
to  do  so  resulted  In  any  substantial  injury  or 
disadvantage  to  the  defendant  In  the  prepara- 
tlon  and  presentation  of  his  pleading  and  evi- 
dence in  defense  of  the  action.  Tbis  being  so, 
it  must  be  held,  after  judgment  rendered  uptm 
the  facts,  that  the  error,  if  any,  in  overruling 
the  demurrer  in  the  particular  stated  was 
harmless.  Huffner  v.  Sawday,  163  CaL  SQ, 
94  Pac.         Krieger  v.  Feeny,  sninra. 

[5]  The  Bufflcien<3r  of  the  evldoioe  to  anp- 
port  the  verdict  and  judgment  is  disputed 
by  the  defendant  Hie  ooo  ten  tlon  In  this 
Instance  Is  that  the  ndalntHTs  eTldenoe  falted 
to  show  that  the  grain  contracted  for  bad 
actually  been  ddlvered  to  the  defei^ant  be- 
fore tiie  exitoitlon  of  tiie  time  expressed  in 
the  contract  The  evidence  adduced  upon  the 
trial  on  the  subject  of  delivery  is,  in  sub- 
stance, as  follows:  In  due  season,  snbaeiinent 
to  the  execution  of  the  contract  In  otmtrtK 
versy,  plalntUTs  assignor  procured  600  tons 
tons  of  barley  of  the  grade  called  for,  and 
stored  the  same  in  separate  lota  in  several 
warehouses  located  at  different  points  in  the 
Salinas  vall^.  In  the  month  of  July  plain- 
tiff's airalgnor  notified  defendant  that  the 
grain  was  ready  for  delivery,  and  tendered 
him  the  warehouse  recdpts  therefor.  The 
defendant,  however,  refused  to  acc^  said 
grain  at  this  time,  dalmiog  that  he  was  not 
compelled  to  do  so  by  the  terms  of  the  con- 
tract until  the  last  day  of  August,  191ft 
Thereafter  plainUffs  assignor,  apparently  for 
the  purpose  of  avoiding  any  future  con- 
troversy arising  out  of  a  construction  of  the 
contract,  assembled  and  stored  the  500  tons 
of  grain  in  a  warehouse  at  San  Lucas,  in  the 
Salinas  valley,  Monterey  county,  from  whidi 
iwint  the  freight  rate  to  San  Francisco  waa 
$3  per  ton.  The  assembling  of  the  grain  at 
San  liucas  was  completed  on  the  29th  day  of 
August,  1910,  whereupon  plalntUTs  assignor 
gave  negotiable  warehouse  receipts  for  the 
grain  to  a  Mr.  Wallier,  with  instructions  to 
deliver  them  to  the  defendant  upon  the  pay- 
ment .  of  the ,  purdiase  ^oe  of  the  gnln. 
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Walker  made  diligent  Inqtilry  and  saarch  for 
Hie  defendant,  bot  at  tids  Ume  be  could  not 
be  fonnd  at  tals  lunne  In  King  City,  nor  else- 
wfaere  ia  M6nter^  connty,  becanse  of  hia  ab- 
sence in  San  Frandsco.  Being  unable  to'lo* 
cate  the  defendant  In  person,  plalntUTs  as< 
signer  Immediately  caused  a  written  and 
signed  notice  to  be  left  witb  ttie  person  in 
charge  ttf  the  ddteadanfa  residence,  wherein 
he  was  notified  that  the  grain  contracted  for 
was  In  the  warahonss  of  the  Southern  Padflc 
Milling  Company  at  San  Lncas;  that  negoti- 
able warehouse  receipts,  pn^pwly  Indorsed, 
covering  the  amount  and  grade  of  grain 
caUed  for  were  In  the  possessbm  ot  C.  B. 
Walker  of  King  City,  the  home  of  the  defend- 
ant; that  upon  payment  of  the  pnrcjuue 
price  of  the  grain  these  warehouse  receipts 
would  be  delirered  to  him  or  to  his  order. 
TbiB  notice  condnded  with  the  dause  that 
"the  grade  of  barley  is  the  same  as  pur- 
chased  by  yon,  and  you  will  find  everything 
Just  as  our  agreemoit  reaulred.'*  At  the 
same  time  that  this  notice  was  left  at  the 
house  of  the  defendant  a  duplicate  thereof, 
addressed  to  him,  was  deposited  in  the  Unit- 
ed States  post  office  at  King  City,  and  In  due 
course  of  mall  was  received  by  him.  The 
defendant  returned  from  San  Francisco  to 
fals  home  in  King  City  about  9  o'clock  on  the 
nlgbt  of  August  31.  1910,  and  on  the  follow- 
ing morning  the  above-mentioned  notice  was 
handed  to  him  by  his  Bister-ln-law,  who  had 
received  It  from  the  plalntUTs  assignor.  Un- 
der these  drcumatances  It  is  Idle  to  contend 
that  the  plaintiff's  assignor  made  neither  a 
timely  tender  of  delivery  nor  a  valid  offer  to 
perform.  The  transfer  of  negotiable  ware- 
house receipts  Is  a  symbolical  delivery  of  the 
goods  called  for  by  them,  and  passes  the  title 
thereto  as  effectually  as  if  an  actual  delivery 
had  been  made.   Civ.  Code,  1  1858b. 

[I,  7]  It  will  not  be  disputed  that  the  de- 
fendant was  entitled  to  an  opportunity  to  In- 
spect the  grain  before  accepting  the  same 
and  paying  the  price  therefor.  This,  how- 
ever, he  was  Invited  to  do  by  the  very  terms 
of  the  notice  which  was  left  at  his  residence 
and  also  mailed  to  him.  Inasmuch  as  the 
contract  In  controversy  failed  to  designate 
the  particular  warehouse  In  which  the  grain 
was  to  be  assembled,  it  must  be  conceded 
that  the  defendant  was  entitled  to  notice  of 
the  time  and  place  at  which  delivery  would 
be  made  a  reasonable  time  in  advance  there- 
of. It  may  also  be  conceded  that  the  giving 
of  such  notice  prior  to  the  expiration  of  the 
time  limited  in  the  contract  was  essential  to 
a  proper  performance  of  the  contract  Such 
notice,  however,  was,  we  think,  given  within 
the  time  limited  In  the  contract,  and  suffi- 
ciently in  advance  of  the  day  fixed  for  dellvr 
ery  to  have  afforded  the  defendant  a  reason- 
able opportunity  for  Inspection  before  accept- 
ance and  payment  Under  defendant's  own 
<^nstrnctlon  of  the  contract  he  was  not  com- 


pelled to  accept  delivery  until  the  very  last 
day  mentioned  ther^  Acquiescing  in  tills 
construction  plaintiff's  SBSlgnor  fixed  August 
31,  1910,  as  the* date  upon  which  delivery 
would  be  made,  and  some  two  or  tliree  days 
prior  thereto  diligently  and  In  good  faith 
sought  the  defoidant  for  tlie  purpose  of  mak- 
ing a  tender  of  delivery  and  giving  notice  of 
the  time  and  place  fixed  therefor.  Falling  to 
find  the  defendant,  plalntlfrs  asalguor  em- 
ployed the  only  means  available  to  liim  for 
making  a  tender  of  ddlvery  and  giving  the 
notice  required.  Whether  the  defendant's 
absence  from  his  home  was  Intentional  or 
otherwise  is  of  no  consequence.  In  either 
event  plalntUTs  asslguOT  was  jnstlfled  in  em- 
ploying the  method  he  did  of  notifying  de- 
fendant of  the  time  end  place  fixed  for  de- 
livery and  making  tender  thereof.  That  such 
tender  and  notification  was  not  received  until 
after  the  ezpiratlw  of  the  time  limited  by 
the  contract  was  the  ftinlt  of  the  defendant 
and  not  the  neglect  of  i^alnturs  assignor,  and 
therefore  the  defendant  will  not  be  heard  to 
complain.   Civil  Code,  H  1611,  1512. 

Complaint  Is  made  of  certain  rulings  of  the 
trial  court  upon  the  admlssloii  and  rejection 
of  evidence.  In  reaponse  to  these  It  will  suf- 
fice for  us  to  say  that  we  have  considered  the 
points  made  In  this  behalf,  and  upon  an 
examination  of  Uie  record  find  that  tbey  are 
not  well  taken. 

It  is  Insisted  that  the  trial  court  Instructed 
the  jury  that  "there  Is  only  one  tender,  and 
that  is  August  SI,  1010."  This  contention  la 
not  warranted  by  the  record.  The  language 
quoted  was  not  contained  In  any  charge  to 
the  Jury,  but  Is  to  be  found  in  the  trial 
court's  remarks  In  ruling  upon  an  objection. 
That  It  was  not  Intoided  for  or  considered  by 
the  jury  Is  plainly  apparent;  and  when  read 
In  connection  with  all  that  was  said  by  the 
trial  court  It  Is  equally  dear  that  the  court 
was  not  expressing  an  opinion  upon  any 
question  of  fact  In  Issue  In  the  case. 

We  are  satlsfled  that  the  defendant's  re- 
quested Instructions  were  prop^ly  refused, 
and  that  upon  the  whole  the  case  was  fairly 
tried  and  justly  determined. 

The  judgment  and  order  appealed  fftm'are 
affirmed. 


We  concur: 
HAi;UX 


HURPHEY,  Judge  pro  tern.; 


m  cai.  App.  sent). 
VmN  V.  HAWES.    (Olv.  1,133.) 

(District  Court  of  Appeal.  First  District,  Cal- 
ifornia.   Feb.  28,  1913.) 

1.  Vendor  ano  PtmcHASBs  (5  323*)— Omos 

TO  BECOHVET— TBHDaB— NECBSBITT  —  USB- 

US8  Act. 

Where,  in  an  (tction  for  breach  of  defend- 
ant's contract  to  accept  a  reconveyance  of 
certain  land  which  he  conveyed  to  plaintiff,  the 
evidence  showed  that  within  the  tirae  specified 
plaintiff  notified  defendant  orally  and  in  writ- 
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ing  that  she  accepted  the  option  to  reconvey 
and  offered  to  make  a  deed,  on  defendaot  com- 

S lying  with  the  conditions  of  the  option,  which 
e  u^formly  refused  to  do  and  finally  confesB- 
ed  financial  inability  to  do,  plaintiff  yraa  nut  re- 
quired to  make  an  actual  tender  of  a  sufficient 
deed  of  reconveyance  in  order  to  put  defendant 
in  default 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Parcbaser,  Gent  IMg.  ||  &4S-9t!0;  Dec.  Dig.  i 
323,*} 

2.  YlRDOK  AND  PlTBCHASBB  (|  329*)  — Con- 
TBACT  TO  ACCKPT  ReCONVSTANOB— BBBAOH— 

Damages— Evidence. 

In  an  action  for  breach  of  a  contract  to 
accept  a  reconveyance  of  certain  land,  evidence 
of  the  value  of  the  land  to  plaintiff  was  insuffi- 
cient to  sustain  a  recovery  of  damages,  under 
Civ.  Code,  8  3307,  providing  that  the  detriment 
caused  by  the  breach  of  an  agreement  to  pur- 
chase real  property  is  the  excess,  if  any,  of 
the  amoont  which  would  have  been  due  to  the 
seller  under  the  contract  over  the  value  of  the 
land  to  him,  since  under  such  section  the  meas- 
nie  of  damages  ia  Qie  difference  between  the 
contract  price  and  the  market  value  of  the 
land  at  the  time  of  the  breach,  and  not  the 
difference  between  the  contract  price  and  what 
plaintiff  may  think  the  land  is  worth  to  faim. 

[Ed,  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  952;  Dec.  Dig.  f  32».*] 

Appeal  from  Superior  Court,  Santa  Cruz 
County ;  Lucaa  F.  Smith,  Judge. 

Action  by  Henrietta  S.  Dean  against 
George  W.  Hawes.  Judgmoit  for  plaintiff, 
and  defendant  a^iealB.  Rereised  and  re- 
manded. 

George  W.  Hawes.  In  iHra  per.  (Frank  T. 
Poor%  of  Ban  Fraiu^sco,  of  counsel),  for  ap- 
pellant Charles  B.  Younger,  of  Santa  Gnu, 
for  respondent 

LENI«ON,  P.  3.  In  this  action  the  plain- 
tiff Boed  for  and,  upon  tbe  verdict  of  a  Jury, 
procured  a  Judgiooent  against  the  defendant 
in  the  sum  of  9600  as  damages  for  the  alleg- 
ed breach  of  an  agreement  to  purchase  real 
estate.  The  defendant  has  appealed  from 
the  judgment;  and  from  an  order  denying 
a  new  trial,  npon  the  judgment  roll  and  a 
statement  of  the  caa^  which  purports  to 
show  all  of  the  oTidraice  taken  npon  Ota 
tzial. 

The  plaintiff^  cause  of  action  as  pleaded 
Is  founded  substantially  upon  the  following 
facts :  The  defendant,  In  consideration  of  the 
sum  of  9800,  executed  to  plalntUf  a  deed, 
dated  October  31,  1908,  purporting  to  convey 
to  plaintiff  the  deffUdant's  nndivlded  one- 
half  interest  in  certain  real  property  situate 
(n  the  connty  of  Santa  Cms.  The  plaintifr 
has  ever  since  been  the  owner  in  fee  of  the 
Interest  so  conv^ed  to  her,  fi«e  and  clear  of 
all  incumbrances.  Contemporaneously  with 
tbe  execntion  of  the  deed  referred  to  the  de- 
fendant made  and.  delivered  to  plalnUflF  the 
following  memorandum  of  agreement: 

"Santa  Cms,  GaL.  October  31.  1908. 

"This  Is  to  certify  that  I  have  this  day 
sold  to  Henrietta  S.  Dean  a  one-half  inter- 
est in  a  certain  tract  of  land.  Now,  there- 
fore, should  she  so  desire  I  hereby  agree  to 


take  the  land  back,  allowing  h«r  ten  per 
cent  on  the  investment;  at  any  time  afta 
one  year  and  within  two  years  from  this 
date.  Tbe  party  owning  the  ottier  half-inter- 
esf  is  W.  H.  lAmb;  the  amount  is  six 
acres."         [^Igi^]  Geo^  W.  Haves." 

On  November  1,  1009,  the  jdalntlff  accept- 
ed the  oi»tlon  of  reoonveying  to  the  defoid- 
ant  the  land  described  In  Oma  dtftendanfs 
deed  and  memorandum  of  agieonent  oC  Oc- 
tober 31,  190S,  by  BO  Informing  tbe  defmd- 
ant,  and  at  the  same  time  oflCraed  to  make 
a  deed  of  tbe  prc^ierty  to  deftedant  npoo 
the  paymrat  of  the  sum  of  000^  tbe  original 
and  agreed  purdiase  ^Ice  of  tbe  pn^jterty, 
plus  the  sum  of  980,  wbldi  was  ttw  10  per 
cent  profit  prOTlded  tac  in  tbe  defeodan^s 
memorandum  of  agreement  Thereafter  and 
from  ttme  to  time  the  plaintiff  offered  npOD 
the  conditions  stated  to  execute  sudi  deed 
to  the  defoidan^  but  he  dedlned  and  re- 
fused to  acccjpt  plalntUTs  offer,  and  finally 
repudiated  the  entire  transaction. 

The  value  to  the  plaintiff  of  tbe  land  aold 
to  her  was  alleged  at  no  time  to  be  In  ex- 
cess of  the  sum  of  $500;  and  because  of 
this  the  plaintiff  claimed  that  she  was  dam- 
aged by  the  defmdant^s  teeadi  of  bis  agree- 
ment to  purchase. 

Tbe  defendant's. answer,  in  eOeCt,  admit- 
ted the  execution  of  the  deed  and  the  maa- 
orandum  of  agreement  in  connection  there- 
with, but  practically  denied  every  other  ma^ 
terial  allegation  of  the  complaint 

At  tbe  outset  defendant  contends  tbat  the 
plaintiff's  complaint  shows  that  the  transact 
tton  in  suit  was  Intended  as  a  mortgage, 
and  tbat  tbe  action  was  one  to  ftoredose  a 
mortgage  rather  than  one  for  damages  In 
breach  of  contract  In  support  of  tbls  eou- 
tentlon  tbe  defendant  Insists  tbat  tbe  plaln- 
tUTs complaint  and  proof  proceeded  i^on 
the  theory  that  the  deed  firom  the  defendant 
to  plaintiff  was  Intended  as  a  mortgage^ 

The  complaint  speaks  for  Itself  and  ob- 
vloualy  It  la  not  auaceptlble  of  the  construc- 
tion contended  for  by  the  defendant;  and 
the  evidence  npon  tbe  whole  case  abows  that 
the  action  was  defended,  tiled,  and  deter- 
mined upon  tbe  theory  that  it  was  one  sole- 
ly for  damages  arising  out  of  the  breach  of 
a  contract 

[1]  The  sufficiency  of  tbe  evldoice  to  sup- 
port tile  verdict  and  Judgment  Is  <^llenged 
in  several  partlculara;  but  only  two  of  tbe 
spe^caUons  of  lnsufflcl«icy  are  worthy  of 
notice.  The  first  Involves  tbe  point  that  Ike 
defendant  was  never  in  defhnlt,  because, 
as  it  is  alleged,  the  plalntifTs  evidence  does 
not  dmw  a  tender  to  the  defendant  of  a 
good  and  suffldent  deed  of  reconveyance 
within  two  years  of  tbe  date  of  the  orfglnsl 
deed  to  the  plaintiff.  Conceding  this  to  be 
so,  the  plaintiff's  evld^ice,  on  the  oQier 
hand,  shows  that  upon  tbe  exi^ratton  of  one 
year,  and  within  two  yean  from  the  date  of 
the  agreement  in  auestton,  she  notified  tbe 
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detttiidant  onlly  ud  In  wrlttng  tiutt  abe  ac- 
cepted tlw  option  to  Mconvey,  and  at  the 
same  time  irffered  to  uake  a  deed  to  the  de- 
fendant upon  his  compliance  wltb  the  eoadl- 
tkms  of  the  option.  The  plaintiff's  evldmoe 
Airth»  riiows  that  from  time  to  time  there- 
after Ae  made  r^ieated  demandu  npon  tbe 
defeodant  to  fiiUUl  his  contract,  but  In  each 
instance  he  refused  because  of  his  confessed 
financial  inability  to  do  so,  and  finally  repu- 
diated the  entire  transaction.  It  la  very 
aKtarant  from  the  conduct  and  attitude  ot 
the  defendant  (wlus  by  the  way,  is  an  at- 
torney at  law  and  ma  the  legal  adviser  of 
the  plaintiff  at  the  time  of  the  transaction) 
that  be  never  Intended  at  any  ttaue  prior  to 
the  commaieement  ot  tbe  action  to  perform 
Us  contract  with  the  plaintiff;  and  that  U 
K  deed  fnnn  the  plaintifC  had  been  made  and 
toidemd  to  blm  by  the  plalntlfl  within  the 
time  specified  in  tbe  contract  it  would  not 
lUTe  been  accepted.  In  hrle(  It  is  dear 
ftom  the  plaintiff's  testimony  that  the  tend- 
er itf  a  deed  to  the  defendant  would  have 
been  an  Idle  and  a  useless  act,  and  under 
■Bch  drcumstances  It  was  unnecessary  to 
make  swdi  tender  In  order  to  put  the  defend- 
ant In  default 

[1]  The  seo(md  spedflcatlon  of  tbe  Insuffl- 
dency  of  the  eridaice  to  support  tbe  verdict 
and  judgment  ivesents  tbe  point  that  tbe 
Irialntlfl  wholly  failed  In  her  proof  upon 
the  Issue  of  damages. 

This  point  Is  well  taken  and  necessitates 
a  reversal  of  the  Judgment  The  plaintiff's 
case  was  rested  upon  her  testimony  alone. 
DpMi  tbe  subject  of  the  value  of  the  proper- 
ty at  the  time  of  the  defendant's  alleged 
breach  of  bis  contract  she  testified  literally 
and  substantially  as  fellows :  On  direct  ex- 
amlnatloa :  "Questton :  What  was  tbe  value 
of  the  property  to  you  that  Hr.  Hawes  has 
conveyed  to  you  and  dom  not  want  to  take 
hadt?  Answer:  I  real^  don't  know  how  to 
answer  the  questlcm.  It  Is  really  not  worth 
any  money  value  to  me.  It  was  the  money  I 
wanted  Instead  of  land.  •  •  •  Question : 
The  land,  th«i,  to  you  Is  of  no  value?  An- 
swer: I  don't  just  hardly  know  how  to  an- 
swer It  I  have  It  as  security  do  yon  mean? 
Question:  In  other  words,  the  land  Itself  you 
don't  want  to  own?  Answer:  No;  I  don't 
want  the  land  at  all.  Question ;  Ton  don't 
want  to  have  the  land  at  all?  Answ«:  No. 
Question:  In  this  complaint  It  Is  alleged 
that  the  value  does  not  exceed  (900  to  you. 
Is  that  so  or  not?  Answer :  No ;  It  Is  not" 
Upon  cross-examination:  "I  dont  know 
what  the  cash  value  of  tbe  property  Is,  nor 
what  It  was  on  October  81,  1908.  •  •  • 
I  don't  know  what  the  value  of  tbe  property 
between  October  31,  190%  and  October  .tl, 
1910,  was.  I  said  the  property  was  not 
worth  to  exceed  $500  to  m&  Question: 
•  •  •  Within  two  years  after  the  31st  of 
October,  1908,  what  was  this  property  worth 
to  you?  Answer:  I  don't  know;  I  did  not 
malLrt  an  estimate;  I  wanted  the  money. 


Qnesfion:  Xon  don't  know?  Ahswer;  No; 
I  am  not  a  real  estate  man,  and  I  don't  know. 
Question:  Ton  dont  know?  Answer:  No, 
sir." 

Aside  from  repetitions  and  volunteer  state- 
ments of  tbe  wltneas,  which  latter  were  for- 
eign to  tbe  question  of  value,  the  foregoing 
constitutes  the  entire  teettmony  upon  which 
the  plaintiff  depoided  for  proof  of  the  dam- 
age alleged  to  hare  been  sustained  by  her  be- 
cause of  the  defendant's  breach  of  the  con- 
tract sued  upon.  And  oppwed  to  tUs  was 
tbe  evidence  of  tbe  defoftdant  who  testlfled 
positively  that  at  the  time  of  the  execution 
of  the  deed  from  the  defendant  to  jdaintiff 
and  at  all  times  thereafter  the  property  de- 
scribed therein  was  worth  not  lees  than  (I,- 
000.  In  addition  several  other  witnesses 
were  called  for  the  defendant,  who  testlfled 
that  th^  knew  the  property  and  Its  valu& 
They  testified  In  effect  that  the  property  was 
worth  from  9300  to  $400  per  acre  at  the 
time  of  its  sale  to  the  plaintiff  and  at  all 
times  thereafter.  Finally,  npon  behalf  of  the 
defendant  W.  H.  Lamb,  "tbe  party  owning 
tbe  other  one-half  Interest"  testified  that  he 
knew  the  property  and  Its  value;  that  It 
consisted  of  six  acres,  which  on  October  31, 
1908,  and  at  all  times  thereafter  was  worth 
$300  per  acre.  In  other  words,  the  uncontra- 
dicted evidence  produced  on  behalf  of  the  de- 
fntdant  was  to  the  effect  that  tbe  value  ot 
the  three  acres  sold  to  plaintiff  was  at  the 
time  of  the  execution  of  the  deed  from  de- 
fendant to  plaintiff  and  at  all  tbnee  there- 
after from  $900  to  $1,200. 

The  measure  of  damages  in  actions  of  this 
character  is  to  be  found  In  section  3307  of 
the  Civil  Code,  which  declares  that  "The  det- 
riment caused  by  the  breach  of  an  agree- 
ment to  purchase  an  estate  In  real  property, 
Is  deemed  to  be  the  excess.  If  any,  of  the 
amount  which  would  have  been  due  to  the 
seller,  under  tbe  contract  over  tbe  value  to 
him." 

In  the  presentation  of  the  plaintiff's  case 
her  counsel  evidently  proceeded  upon  the 
theory  that  the  Code  section  Just  dted  meas- 
ures the  damage  for  the  breach  of  a  contract 
to  purchase  real  estate  by  the  vendor's  lodl- 
Tldual  and  whimsical  notion  of  the  value  of 
the  property  to  him,  In  utter  disregard  of  tbe 
price  whldi  it  would  bring  In  tbe  open  mar- 
ket Tbe  trial  court  u  In^cated  by  its  rul- 
ings upon  tbe  adndMlon  of  evidence  and  In 
Its  charge  to  the  Jury,  ajvarently  acquiesced 
In  this  construction  of  the  Code  section  un- 
der consideration,  and  literally  limited  the 
damage  caused  by  the  breach  of  a  contract 
to  purchase  real  estate  to  the  excess  "over 
the  value  to  blm"  with  whom  the  contract 
was  made^  of  the  amount  which  would  have 
been  due  upon  performance  of  the  contract 

That  this  construction  of  the  Code  section 
In  question  was  never  contemplated  by  tbe 
Legislature  Is  manifest  from  the  obvious  In- 
justice and  absurdity  following  Us  appUea- 
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tiOD  In  the  present  case,  wber^  and  where- 
by the  plaintiff,  In  effect,  was  permitted  to 
retain  the  ownership  of  land  worth  from 
¥900  to  $1,200,  and  at  the  same  time  was 
awarded  damages  in  the  sum  of  $500  for  the 
breach  of  a  contract  to  purchase  the  same 
land.  Liberally  construed  in  accordance  with 
its  spirit  and  the  plain  purpose  of  its  enact- 
ment, the  rule  enunciated  in  that  section 
means  that  In  actions  for  damages  for  the 
breach  of  a  contract  such  as  Is  pleaded  here 
the  sum  recoverable  as  compensation  for  the 
breach  Is  the  difference  between  the  con- 
tract price  and  the  market  value  of  the  land 
at  the  time  of  the  breach.  This  In  effect, 
was  the  construction  placed  upon  said  sec- 
tion in  the  case  of  Drew  v.  Pedlar,  87  Gal. 
443,  25  Fac.  749,  22  Am.  St  R^.  2S7,  where 
it  is  said  that  "the  general  rule  of  damages 
on  failure  of  the  vendee  to  take  the  proper- 
ty purchased  and  pay  for  the  same  would  be 
the  actual  loss  sustained  i)y  the  vendor  there- 
by, which  would  ordinarily  be  the  difference 
between  the  actual  contract  price  and  the 
actual  value  of  the  land  at  the  time  of  the 
breach  U  the  propaty  shall  have  declined  In 
value." 

Tested  by  this  construction  of  the  rule,  the 
plaintiffs  case  utterly  f&iled  to  show  that 
she  was  damaged  by  the  breach  complained 
ot,  as  found  by  the  Jury,  In  the  sum  of  $500, 
or  in  any  other  sum.  Hers  was  the  only  tes- 
timony Introduced  upon  her  case  to  support 
the  allegation  and  Issue  of  damage;  but  as 
has  been  shown,  she  did  not  even  pretend  to 
know  what  the  actual  value  of  the  property 
was  at  any  time,  and  her  entire  testimony 
upon  this  phase  of  the  case  was  directed 
solely  to  the  qneaUon  as  to  what  the  value 
of  the  property  was  to  her  individually,  and 
excluded  all  consideration  of  the  price  for 
which  It  could  be  sold  in  the  open  market 
Clearly  such  testimony  did  not  meet  the  re- 
quirements of  ttie  rule  stated,  nor  respond  in 
any  degree  to  the  issue  of  damages.  It  must 
therefore  be  held  that  the  plaintiff's  case  as 
presoated  and  submitted  to  the  Jury  was 
totally  lacking  in  evidence  upon  a  vital  issue 
of  the  case;  and  in  view  of  the  positive  tes- 
timony of  the  wltnesaes  for  the  defendant 
upon  the  subject  of  value  there  is  no  escape 
from  the  eonclosion  that  the  verdict  and 
Judgment  are  not  only  not  ^ported  by 
the  evidence,  bnt  are  clearly  contrary  there- 
to. This  pluse  of  the  case  Is  disposed  of  by 
counsel  for  the  plaintiff  by  the  bald  state- 
ment ttiat  the  evidence  upon  the  whole  case 
la  In  subetantlal  conflict;  and  that  inasmuch 
as  the  jury,  and  the  trial  court  upon  a  mo- 
tion fyt  a  new  teial,  each  saw  fit  to  accept 
the  testimony  of  the  plaintiff  rather  than 
that  ot  the  witnesses  for  the  defense,  the 
judgment  Is  not  open  to  attack  upon  the 
groimd  ot  the  Insnffldency  of  the  evidence  to 
support  it  In  UdB  ctnmectlon  it  Is  urged 
that  the  jory  and  the  trial  court  were  justi- 


fled  in  rejecting  the  testimony  of  the  wit- 
nesses for  the  defense,  because,  as  it  is 
claimed,  their  estimates  of  the  value  of  the 
property  were  obviously  inflated.  The  rec- 
ord before  us  does  not  justify  the  lattw  con- 
tention, nor  does  it  appear  that  the  testi- 
mony of  the  witnesses  for  the  defense  w«e 
so  inherently  improbable  as  to  be  unworthy 
of  belief;  and  therefore  It  ^ould  not  have 
been  alisolutdy  Ignwed  either  by  the  jury  or 
the  trial  court 

However  that  may  be,  the  record  stiows, 
as  we  have  already  Indicated  a  case,  not  of 
conflicting  evidence,  but  rather  one  wherein 
there  Is  a  total  lack  of  evidence  to  support 
the  cause  of  action  pleaded  and  r^ied  upon 
for  a  judgment,  and  assuming,  without  cod- 
ceding,  that  the  jury  was  justified  in  rejec^ 
log  the  proof  presented  upon  behalf  of  the 
defendant,  the  fact  remains  nevertheless  tliat 
the  plaintiff  wholly  failed  In  her  proof  upon 
the  issue  of  damage;  and  therefore,  upon 
the  facts  of  the  case  as  presented,  she  should 
have  been  nonsuited,  or  the  jury  directed  to 
bring  in  a  verdict  for  the  defendant 

The  judgment  and  order  ap];>ealed  from 
are  reversed,  and  the  cause  remanded  for  a 
new  triaL 


We  concur: 
pro  tern. 


HALLh  J.;   HUBPHBT,  J, 


ta  cai.  App.  sn 
WILLIAMS  V.  POMONA  VALLBSY 
HOSPITAL  ASS'N. 
(Civ.  1,264.) 

(District  Court  of  Appeal,  Second  District,  GBl^ 
fomla.    Feb.  28,  1913.    ReheariDK  Denkd 
by  Supreme  Court  April  29,  19ia) 

1.  Hospitals  (|  8*) — Actions  for  Injuxixb— 

iHSTBUCnoNS— CONFOBMIIT  TO  PLEADINGS— 

"Manneb." 

In  a  patient's  action  against  the  proprietor 
of  a  hospital  for  InjurieB  alleged  to  have  beai 
OftDsed  by  the  act  of  a  narse  in  placing  hot-wa- 
ter bags  on  or  about  plaintiff's  feet  in  aucfa  a 
careless  and  negligent  manner  that  his  feet  werv 
burned  and  BCalded,  instructions  that  plaintiff 
could  recover  only  If  the  bums  were  ttu  pnnci- 
mate  result  of  tba  manner  of  i^aeing  tin  hot- 
water  hag,  and  not  if  th«r  resolted  because  it 
was  too  hot,  and  that  the  met  that  his  feet  were 
burned  was  not  evidence  of  negligence,  but  that 
whether  the  nurse  was  negligent  must  be  de- 
termined by  the  circumstances  as  thej  existed 
when  she  applied  the  hot-water  bag  and  not 
what  afterwards  happened,  were  erroneous  and 
gave  too  restricted  a  construction  to  the  com- 
plaint, since  the  word  "manner"  means  tbe  way 
of  doing  anything,  and  construing  the  complaiDt 
liberally  so  as  to  work  substantial  justice  aa 
required  by  Code  Civ.  Proc.  |  452.  included  tbe 
subsequent  observation  and  examination  for  tbe 
purpose  of  ascertaining  the  effect  of  the  appUca- 
tioa  of  the  hot-water  bag. 

[Ed.  Note. — For  other  cases,  see  Hos^tal^ 
Cent.  Dig.  S  14 ;  Dec.  Dig.  8  a* 

For  other  definitions,  see  Words  and  Phrase^ 
VOL  5.  pp.  4333-4337.1 

2.  Hospitals  ({  7*>— Liabilitt  pob  iN^rtraiBS. 

It  was  as  much  the  duty  of  a  nurse  in  a 
hospital  dealing  with  an  unoonselons  patieDt 
unaole  to  care  for  himself  in  applying  hot-water 
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bai^s  to  obferre  tb«  effect  of  such  appHcatloii  as 
to  test  the  temperature  ot  the  water  before  ai>- 

[Ed.  Note.— For  other  cases,  see  Bospltais, 
Cent  Dig.  I  13;  Dee.  Dig.  f  7.*] 

Aroeal  fnnn  Superior  Court,  Los  Angeles 
County;  Panl  J.  McConnick,  Jnd«& 

Action  by  C.  A.  C.  WlHIams  asainat  the 
Pomraia  Valley  Hospital  Association.  From 
a  judgment  for  dtfendant,  and  an  order 
denying  a  new  trial*  plalnUfl  aweala.  Re- 
Tersed. 

H.  A.  Barclay,  of  Los  Angeles,  for  appel- 
lant Edwin  A.  Meserre,  of  Los  Angeles 
(Paul  H.  McPherrin,  of  Los  Angeles,  of  coun- 
sel), for  respondent 

ALLBX,  P.  J.  This  action  was  one  to  re- 
cover on  account  of  personal  Injuries  occa- 
sioned by  reason  of  alleged  negligence  on  de- 
fendant's part  The  complaint  alleges  plaln- 
tlfTs  entrance  as  a  patient  In  defendant's 
hospital ;  that,  while  In  said  hospital  and  un- 
conscious, a  servant  of  defendant  placed  hot- 
water  bags  on  or  about  plalntHTs  feet  In  such 
a  careless  and  negligent  manner  that  plain- 
tiff's feet  were  badly  burned  and  scalded, 
from  which  he  suffered  damages.  The  an- 
swer admits  the  allegations  of  the  complaint 
other  than  the  arerment  of  negligence,  the 
extent  of  the  Injuries  claimed,  and  the  ex- 
penditure the  basts  of  special  damages.  The 
case  was  heard  by  a  Jury  and  resulted  In  a 
verdict  for  defendant  and  Juc^ment  accord- 
ingly, from  which  Judgment,  and  an  order 
denying  a  new  trial,  plaintiff  appeals. 

[1]  The  errors  assigned  by  appellant  are 
numerous;  the  principal  one,  and  the  error 
which,  to  our  minds,  Is  most  prominent  aris- 
es from  the  action  of  the  court  In  giving  the 
following  Instructions: 

"(20)  Plaintiff  has  confined  his  allegations 
of  negligence  and  carelessness  to  the  manner 
of  the  placing  of  ^e  hot-water  bag  on  or 
about  plalntlCCs  feet  and.  In  order  to  find 
for  the  plaintiff,  it  must  have  been  shown  to 
you  by  a  preponderance  of  the  evidence  in 
this  case:  First,  that  the  hot-water  bottle 
was  placed  on  or  about  plalntUfs  Ceet  In  a 
careleaa  and  negligent  manner ;  and,  second, 
that  the  bums  reanlted  from,  and  wore  the 
direct  and  proximate  result  of,  the  manner 
of  the  placing  of  the  hot-water  bag  or  bot- 
tle." 

"(21)  Plalntur,  In  his  complaint,  has  sot 
charged  that  any  employe  of  the  defendant 
was  n^llgent  or  careless  In  placing  at  hla 
feet  a  hot-water  teg  that  was  too  hot  or  that 
would  cause  bnnis  by  reason  of  being  too  hot 
The  all^tfona  of  the  complaint  on  which 
lAaUitUr  must  recover,  if  at  all,  being  that 
the  anployfis  ot  dstfendant  were  negligent 
and  cardeBB  In  the  manner  of  placing  the 
hotwBter  teg  on  or  about  plaintiff's  feet 
It  therefbre,  yon  flbd  from  the  evidence  In 
this  case  ttet  the  hot-water  bottle  In  qnes' 
ti<m  was  not  pI&cM  at  plaintiff's  feet  in  a 


careless  or  negligent  manner,  you  must  find 
for  the  defendant  and  render  a  verdict  In 
favor  of  the  defendant  in  this  case." 

The  court  gave  the  further  instruction: 
"The  fact  that  plaintlfTs  feet  were  burned 
Is  not  a  fact  or  drcumstance  to  be  taken  in- 
to consideration  by  yon  In  determining  the 
question  of  whether  or  not  Miss  Helooe  was 
guilty  of  negligence  in  applying  the  hot-wa- 
ter bottle  to  plaintiff's  feet  The  burning  of 
plalntUTs  feet  was  a  subsequoat  event  In 
other  words,  you  are  to  determine  the  ques- 
tion of  whether  or  not  she  was  negligent  by 
the  circumstances  as  they  existed  at  the  time 
she  applied  the  hot-water  bottle,  and  not  by 
what  afterwards  happened." 

These  and  other  Instructions  trading  in 
the  same  direction  could  have  ted  no  other 
effect  than  to  have  Instructed  the  Jury  that 
when  the  nurse  applied  the  hot-water  bottle 
to  the  feet  of  plaintiff,  exercising  ordinary 
care  In  the  manner  in  which  the  same  was 
placed,  she  was  absolved  from  all  further 
care  or  attention  in  relation  to  the  patient 
as  regards  the  effect  produced  by  the  ap- 
plication of  the  hot^water  bottla  We  are  of 
opinion  that  the  court  gave  too  restricted  a 
construction  of  the  averments  of  the  com- 
plaint The  word  "manner,"  In  the  connec- 
tion under  constderation,  means  the  way  of- 
doing  anything.  The  use  of  the  term  "man- 
ner" in  the  complaint  should  be  taken  to 
compretend  the  way  the  act  was  performed, 
having  In  view  the  condition  of  the  iwtlent 
and  the  character  of  the  remedies  applied. 
To  place  a  hot-water  bottle  of  8u<^  high 
temperature  upon  the  feet  of  an  nnconsdouB 
man  as  would  bum  or  scald  the  feet  cannot 
be  said  to  be  a  proper  way  of  doing  such  a 
thing;  and  a  pleading  whidi  refers  to  the 
manner  as  having  produced  the  Injury 
should,  under  section  452  of  the  Code  of  Olvll 
Procedure,  be  given  such  a  liberal  construc- 
tion as  would  work  sntetantlal  Justice  be- 
tween the  parties.  To  give  it  the  construc- 
tion adopted  by  the  trial  court  ttet  the  sub- 
sequent effect  of  the  appUcatton  in  produc- 
ing burns  and  scalds  was  not  to  te  considered, 
eliminated.  In  our  oplnton,  from  ttie  consid- 
eration of  the  Jury  one  of  the  vital  and  prin- 
cipal questions  presented. 

[2]  The  duty  of  a  nurse,  and  assuming  ttet 
a  nurae  most  only  exercise  the  ordinary  care 
which  a  trained  and  skilled  nurse  would  be 
required  to  use,  is  a  continuous  duty.  Deal- 
ing, as  she  was,  with  an  unconscious  patient, 
unable  to  care  for  himself.  It  was  her  duty 
to  observe  the  effect  upon  the  patient  of  the 
application  of  the  remedy  as  much  aa  It  was 
to  test  its  temperature  In  the  flrst  Instance. 
Hie  powers  of  resistance,  the  condition  of 
the  patl^t,  must  of  necessity  have  much  to 
do  with  the  application  of  remedies,  either 
by  a  physidan  or  a  nurse,  and  this  duty 
could  only  te  observed  by  constant  and  un- 
remitting care  and  attentlcm,  which  Is  Just 
as  obligatory  upon  the  nurse  as  Is  tte  duty 
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Of  applying  the  rauedy  directed  by  the  physl- 
dan  In  dia:^  It  Is  obTlona,  from  an  ex- 
amination ot  Um  record,  ttiat  the  jury  con- 
sidered It  their  duty,  nnder  the  cbai^  of 
the  court,  to  Ignore  all  want  of  attention 
upon  the  part  of  the  nurse,  all  continuous 
and  subsequent  observation  and  ezamlnaticm 
after  she  had  applied  the  bottle,  and  wo 
think  that  the  language  of  the  Instructions 
would  justly  SQcb  a  conclusion  upon  the 
part  of  the  jury,  niere  were  instructions 
given  retire  to  the  degree  of  care  which 
a  nurse  was  required  to  exerdae.  These 
were  In  g«ieral  terms;  but,  when  the  court 
came  to  the  concrete  case  of  presenting  to 
the  jury  the  question  of  the  care  which  the 
nurse  should  exendse,  it  sought  to  restrict 
that  care  and  that  attention  to  the  nKnnent 
of  time  when  she  was  applying  the  remedy 
and  excluding  all  subsequmt  care  and  atten- 
tion. We  think  this  was  clearly  error  and 
so  prejudicial  in  its  nature  as  to  warrant  a 
reversal  of  the  judgment  and  of  the  order 
denying  a  new  trlaL 

As  we  hare  before  said,  there  are  numer- 
ous spedflcatitms  of  error,  but  It  Is  nnne<s 
esRaiy,  in  our  oplnton,  to  notice  the  ronaln- 
dw,  f<nr  the  reascm  that  vpon  a  new  trial  It 
Is  not  to  be  apprehended  that  the  same  ques- 
tions will  again  be  presented. 

Judgment  and  order  reversed. 

We  concuT:  JAMES,  J.;  SHAW,  J. 

(O.  Cai.  App.  378) 

SMITH  V.  SMITH.    (Clr.  1,266.) 

(Diitrict  Court  of  Appeal.  Second  District,  Cal- 
ifornia.  March  5.  1013.  Bebearing 
Denied   April  4,  1813.) 

1.  Dedication  (|  17*>r-SALB  or  Land  bt 
IbtraBBNCE  TO  Map. 

Where  an  owner  of  lots  in  selliDg  land 
showed  the  pnrcbasen  a  map  upon  which  a 
strip  on  which  they  abntted  was  designated  as 
an  alleyway  and  represented  to  the  purchasers 
that  it  was  an  alleyway,  which  representations 
were  acted  upon,  tbiB  established  the  strip  as 
an  alleyway  as  to  such  purchasers. 

[Bd.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  H  SI,  32,  48,  49 ;  Dec.  Dig.  f  IT.*] 

2.  BaSEKBNTS    a    6*)  —  PBEBOBIPTtON  —  PAT- 

ifENT  OF  Taxes. 

Where  it  was  shown  that  a  strip  of  land 
upon  which  lots  abutted  was  used  by  the  lot 
owners  for  more  than  five  years  at  an  alleyway 
under  a  claim  of  right  and  adversely,  a  pre- 
scriptive title  thereto  was  established  without 
showinft  the  payment  of  taxes  thereon  where  it 
was  not  shown  that  any  were  levied,  since  Code 
Civ.  Proc.  S  326,  providing  that  adverse  posses- 
sion shall  not  be  considered  established  unless 
the  parties  claiming  title  by  adverse  possessioD 
siutll  have  paid  all  taxes  levied  and  assessed  on 
the  land  only  requires  the  payment  of  taxes 
levied  and  assessed,  snd  it  would  he  presumed 
that  the  easement  attached  to  the  abutting  lots 
was  assessed  as  a  part  thereof. 

[Eid.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  H  13,  20-22,  26 ;  Dec  Dig.  {  5.*] 

3.  EaBBUBNTS    (I  21*)— RiOHT    AS  AOAHtST 
PUBCHASEB  or  SBBVIENT  ESTATE. 

Where  an  owner  of  lots  sold  them  under 
such  circumstances  as  to  give  the  purchaaers 


an  easement  In  an  alleyway  and  snbseqaently 

conveyed  the  alleyway  to  certain  of  thie  pur- 
chasers, they  acquired  only  the  naked  l^al  title 
subject  to  the  easements,  and  that  only  could 
be  assessed  for  taxes  as  against  them;  and 
hence  a  purchaser  of  the  alleyway  at  a  tax  sale 
acquired  only  the  legal  title  subject  to  the  case- 
ments, and  could  not  interfere  with  the  eaw- 
ments. 

[Ed.  Note.— For  other  cases,  see  Basemcmts 
Celt  Dig.  I  59;  Dec.  Dig.  j  21;*  Vendor  and 
Purcbaaer,  Cent  Dig.  g  547.] 

4.  ElAsnBHis  (I  SI*)— Efffonrnra  Ossnuc- 

noN. 

Ix)t  owners  having  private  easements  in  an 
alleyway  on  which  the  lots  abutted  could  main- 
tain  an  action  to  restrain  the  owner  of  tiw  le- 
gal title  from  ohstructing  such  alleyway  under 
Code  Ov.  Proc.  S  731,  providing  that  an  action 
may  be  brought  by  any  person  whose  property 
is  injuriously  affected  or  whose  personal  enjoy- 
ment is  lessened  by  a  nuisance,  and  tba^  by  tbe 
Judgment^  the  nuisance  may  be  enjoined  or 
ahated. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  gf  102,  130-144,  148;  Dec  Dig.  J 
61.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Frank  O.  Flnlayson,  Judge. 

Action  by  G.  W.  Smith  against  J.  B. 
Smith.  From  a  judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

Waltw  J.  Horgan,  of  Los  AngdeSr-for  ap- 
pellant Stutsman  ft  Stutsman,  of  £>oa  An- 
geles, for  respondent. 

ALLKS,  P.  J.  Tbe  BCOm  was  one  to  re- 
strain the  defendant  from  obstructing  on  al- 
leyway and  for  a  mandatory  order  requiring 
the.  removal  qf  the  obstmctions  i^ced  there- 
in by  defendant.  Findings  and  Judgmoit  tm 
plaintiff,  from  which,  and  an  order  deoying 
his  motl(m  for  a  new  trial*  d^wdant  ap- 
peals. 

The  fa^  found  by  the  court  and  smiport- 
ed  by  the  uncoatradteted  evld«ice  are:  In 
1886  one  Safford  was  the  owner  of  a  tract 
of  land  in  Los  Angles  city ;  tiiat  tlweafter 
he  BubdlTlded  said  tract  into  lota,  and  sold 
tbe  same  to  rarioos  parties,  re^esaittng  to 
each  at  the  time  of  the  sale  Qmt  a  strip  of 
ground  18  feet  in  w^th,  eztoidlnK  through 
said  tract  and  upon  which  all  of  the  lots 
BO  sold  abutted,  was  an  Alleyway  laid  out  for 
tlie  use  and  benefit  of  said  abutting  ewnera 
The  record  shows  that  Safford  at  tbe  time  <tf 
the  respective  sales  Aowed  to  tlw  purdus* 
ers  a  map  upon  which  was  delineated  this  al- 
leyway. The  purchasers  used  the  said  al- 
leyway as  a  means  of  Ingress  and  egress  to 
the  property,  as  did  the  general  pnUlc,  tar 
more  than  flye  years.  Thereafter,  In  1887. 
Safford  undertook  by  a  deed  to  convcj  ta 
some  of  the  parties^  owners  of  the  abnttiag 
lots,  the  strl^  so  used  as  an  alley.  OUwrs 
owning  an  Interest  in  abutting  lots  wore  not 
made  grantees  therein.  No  answa  of  de- 
fendant appears  in  the  record.  Otee  was. 
however,  admitted  in  evidence  iumhi  the  hear- 
ing of  the  cause  certain  tax  deeds  aboiriBg 
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the  alleyway  to  have  been  sold  to  the  state  for 
delinquent  taxes  In  the  year  1897,  and  sub- 
t^nently  by  the  state  co&Teyed  to  the  de- 
fendant. Also,  there  was  offered  In  evidence 
a  Judgment  roll  showing  that  at  some  date 
uot  appearing  the  title  of  def«idant  to  said 
alleyway  was  quieted  as  to  some  of  the  abut- 
ting owners,  but  not  as  to  plaintiff.  The 
court  sustained  an  objection  to  the  introdno* 
tlon  of  such  Judgment  roll. 

[1]  We  see  no  merit  in  the  appeal.  The 
prodnctlon  of  a  map  by  Safford  to  the  pur- 
chasers of  the  tbtIous  lots  showing  the  al- 
ley, and  his  representations  to  said  purchas- 
ers that  said  strip  was  an  all^way,  and 
which  representattons  were  acted  upon,  were 
sufficient  as  to  such  parties  to  establish  said 
strip  as  an  alleyway.  Prescott  t.  Edwards, 
117  Cal.  30i,  49  Pac.  178,  Sd  Am.  St  Bep. 
186. 

[2).  In  addition,  the  long-contlnned  use  of 
the  strip  as  such  alleyway  under  claim  of 
right  and  adversely  was  sufficient  to  estab- 
lish a  prescriptive  title.  No  taxes  being 
.shown  to  have  been  assessed,  It  was  not  in- 
cumbent upon  plaintiff  to  show  payment 
thereof.  Baldwin  v.  Temple,  101  Cal.  403,  3fi 
Pac.  1008,  and  authorities  cited.  It  Is  only 
the  paytpent  of  taxes  levied  and  assessed 
which,  by  section  325  of  the  Cktde  of  Civil 
Procedure,  is  made  a  condition  for  acquiring 
title  by  adverse  possession.  The  easement 
In  the  alleyway  being  attached  to  the  abnt- 
tii^  pn^rty  and  forming  a  part  thereof,  It 
will  be  presumed,  nothing  to  the  contrary 
appearing,  that  the  same  and  the  value 
thereof  was  included  In  the  taxes  assessed, 
against  the  lots. 

[3]  The  only  title  which  Safford  by  his 
deed  made  in  1887  could  convey  to  the  ten- 
ants in  common  therein  named  as  grantees 
was  the  naked  legal  title,  subject  to  the  ease- 
ment. No  merger  resulted  from  such  deed, 
and  all  that  could  be  assessed  as  taxes 
against  these  tenants  in  common  and  tbelr 
land  were  the  taxes  and  assessments  against 
the  naked  legal  title,  and  that  title  was  all 
that  was  conveyed  by  the  tax  deeds  in  evi- 
dence. The  holder  of  such  title  could  not 
Interfere  with  the  easement  rights  of  plain- 
tiff. 

[4]  This  action  was  maintainable  under 
section  731  of  the  Code  of  Civil  Procedure. 

We  see  no  error  In  the  record,  and  the 
Judgment  and  order  are  affirmed. 

We  concur:  JAMBS.  J.;  SHAW.  J. 


(n  Cal.  App.  333) 

CHANDLER  T.  ROBINETT.    <Civ.  1,164.) 

fDiftrict  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Feb.  27,  1918.  Rehearing 
Denied  March  29.  1913.) 

1.  E^viDEncE  (8  354*)— Books  or  Aoconnr— 
Showing  Basis  of  Ckarqb. 

Debit  entries  not  showing  tor  what  made, 
but  merely  referring  to  pages  of  another  book, 


unsupported  by  testimony  bt'  one  knowing  of 
the  transactioni  culminating  therein,  ars'  in- 
admissible. 

[Kd.  Note.— For  other  casei,  see  Elvldenee. 
Cent.  Dig.  SS  14.32-1483;  Dec.  Dig.  |  354.*} 

2.  BvioBKCB  (S  354*)— Books  or  Acooukt— 
Specific  Chabges. 

A  debit  entry  in  a  book  merely  to  "Bal." 
is  inadmisaible,  as  charges  must  be  speelBc  and 

not  lumt>ed. 

[Bd.  Note.— For  other  cases,  see  Bridenca 
Cent  Dig.  IS  1432-1483;   Dee.  Dig.  1  354.'] 

3.  EvincNCE  (S  354*)— BOOKB  OF  AOOOUH^ 
Time  of  Entries. 

A  debit  entry  In  a  book  to  "BaL"  violates 
the  rule  that  to  be  admissible  it  must  be  con- 
temporaneous with  the  transaction  to  which  It 
refers. 

[Ed.  Note.— For  other  cases,  see  Bridenee, 
Cent  Dig:  K  1432^1483 ;  Dec.  Dig.  |  354.*] 

4.  BviDsncE  <|  354*)— Accounts— Aides  bt 
Oral  TESTmonx. 

Entries  in  a  book  account  not  such  as  to 
make  them  admiisible,  and  so  meager  as  not  to 
be  a  sufticient  acconnt  of  any  transaction,  are 
not  aided  by  testimony  of  one  having  no  knowl- 
edge of  the  transactions  that  the  account  was 
a  true  and  correct  account  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  §S  1432-1483 ;  Dec.  Dig.  1  354.*] 

5.  AcconiTT  Surao  (|  19*>-^umcnHCT  ov 

EvinsNCB. 

That  the  acconnt  admitted  in  evidence  had 
become  an  acconnt  stated  is  not  shown  one's 
testimony  that  be  presented  defendant  with  "an 
itemized  bill  of  the  whole  account,  a  similar 
bill  to  what  is  here,"  and  that  defendant  never 
disputed  it:  he  also  testl^ing  that  it  was  not 
a  copy  of  the  acconnt  admitted  in  evidence,  and 
not  testifying  what  was  tile  balanoe  shown  by 
the  account  that  was  presented. 

[Ed.  Mote.~For  other  cases,  see  Account 
Stated.  Cent  Dig.  U  91-93;  Dw:.  Dig.  1 19.*] 

6.  Names  <J  18*)— Evidence. 

An  assignmeot  to  plaintiff  from  "Matthew 
Harris"  is  sufficiently  shown  by  a  written  as- 
signment signed  *'M.  Harris."  and  proof  that 
the  signature  was  that  of  "Matt  A.  Harris." 

[Ed.  Note.— For  other  cases,  see  Names,  Osnt 
Dig.  H  4,  17 ;  Dec.  Dig.  i  18.*] 

7.  COBPOBATIONS  432*)— EviDBITOB  d  471*) 

— CONTBACTS. 

To  prove  a  sale  by  a  corporation  it  must 
be  shown  It  was  made  on  its  behalf  by  some 
one  having  authority  to  so  act  for  it ;  and  tes- 
timony that  it  "sold"  its  account,  without  any 
teatimoiv  as  to  who  represented  it  In  the  trans- 
action. Involves  conclusions. 

[Ed.  Note.— For  otiwr  cases,  see  Corporations, 
Cent.  Dig.  H  1717.  1718.  1724,  1726-1735, 
1737,  174.S,  1762  ;  Dec.  Dig.  j  4.32  ;*  Evidence, 
C*nt  Dig.  H  214ft-2185:  Dec.  Dig.  |  471;^ 
Witnesses,  Cent  Dig.  S  835.] 

Appeal  from  Snperior  Court,  City  and 
County  of  San  Francisco;  Frank  J.  Murasky, 
Judge. 

Action  by  EL  S.  Chandler  agnlnat  Thomas 
W.  Robinett  From  a  Jndgmrat  for  plaintiff 
and  an  order  denying  a  new  trial,  defendant 

appeals.  Beversed. 

W.  C.  Cavltt,  of  San  Francisco,  for  appel- 
lant. Ctiarles  S.  Peery  and  R.  H.  McGowan, 
both  of  San  Francisco,  for  respondent. 
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HALL,  J.  Plaintiff  recovered  jndgment 
against  defendant  for  the  sum  of  $1,035.38, 
and  In  due  time  defendant  appealed  from  the 
judgment,  and  also  from  the  order  denring 
his  motion  for  a  new  trial.  Both  appeals 
are  before  this  court  upon  one  transcript 

The  action  was  brought  to  recover  an  al- 
leged Indebtedness  to  the  McCloud  Rlrer 
Lumber  Company,  a  corporation,  la  the  Bum 
of  $1,085.38  as  a  balance  due  and  unpaid 
upon  an  oi>en  book  account  for  lumber  sold 
and  delivered  to  defendant  by  said  corpo- 
ration. It  was  alleged  that  the  said  corpora- 
tion, prior  to  the  commencement  of  this  ac- 
tion, sold,  assigned,  and  transferred  said  ac- 
count and  obligation  to  one  Matthew  Harris, 
and  that  he  subsequently,  and  before  the 
commencement  of  this  action,  sold  and  as- 
signed said  account  to  plaintiff.  The  com- 
plaint was  unverified,  and  the  defendant 
pleaded  a  general  denial,  and -also  specifically 
denied  each  allegation  of  the  complaint 
The  case  was  tried  before  a  Jury. 

PlalntifC  called  one  3.  H.  Williams,  who 
testified  that  he  was  an  accountant  and  was 
employed  by  tbe  Mcdond  Blver  Company 
at  the  time  said  company  had  some  transac- 
tions with  defendant  Counsel-  for  plaintiff 
then  asked  this  question,  "Q.  Have  you  the 
book  In  which  you  made  the  entry?**  The 
witness  answered,  "I  have  the  cards  of  Uie 
entry.*'  Counsel  for  plaintiff  then  asked, 
"You  have  the  cards;  you  have  tbe  card  sys- 
tem of  books  r'  and  the  wibiess  answered, 
"Tes.**  Counsel  then  said:  "I  show  yon  a 
copy  of  tbe  bill  of  particulars.  What  does 
your  account  there  show  as  to  the  amount 
of  lumber  sent;  that  Is,  the  amount  In  value 
and  the  paymente?"  Tills  was  objected  to 
by  the  defendant  and  fbe  objection  over- 
ruled, but  the  question  was  not  answered. 
Thereupon  counsel  for  plaintiff  said:  "We 
offer  in  evidence  the  account  of  Tlunnas  Bob- 
Inett  with  the  McCloud  Biver  Lumber  Com< 
puny,  consisting  of  two  pages,  and  ask  that 
tbey  be  mailed,  fastened  together,  and 
marked  'Plaintiff's  Exhibit  A/"  To  this 
counsel  for  defendant  objected  upm  the 
ground  '*tbat  it  is  incompetent,  irrelevant, 
and  immaterial,  not  showing  part  of  what 
account  or  what  book  It  is,  or  whether  it  Is 
a  book  belonging  to  the  corporation  or  any 
other  i»erBons  interested  In  this  suit;  that 
It  Is  not  identified;  tiiat  there  has  been  no 
foundation  laid  for  it;  and  that  It  Is  hearsay 
testimony  and  no  part  of  the  res  gestse." 
Tbe  objection  was  overruled,  defendant  ez- 
ceptlag,  and  the  account  was  introduced  In 
evidence  and  marked  "Plaintiff's  Gxhlblt : 
A."  The  account,  as  It  Is  set  forth  fn  the 
record,  condsts  of  90  debit  charges  commeuc- 
lug  January  1,  1905,  and  ending  April  13, 
1906,  and  aggregating  tbe  sum  of  $1,735.38. 
There  fre  credits  to  the  amount  of  $700, 
leaving  a  balance  of  $1,035.38  on  the  debit 
side  of  'he  account,  for  which  sum  the  Jury 
renderr    a  verdict  for  plaintiff. 


[1]  There  Is  nothing  upon  the  aeooont  to 
show  what  the  debit  charges  were  for.  In 
the  first  column  are  dates.  In  the  next,  un- 
der the  word  "folio,"  are  numbers,  probably 
representing  the  pages  of  some  book  of  orig- 
inal entry,  and  in  the  next  column,  under  the 
word  "debits,"  are  numbers  presumably  rep- 
resenting dollars  and  cents.  The  first  charge 
is  simply  to  "BaL"  357.46,  and  of  course  is 
but  a  summation  of  some  previous  entries. 
There  Is  not  one  word  in  the  evidence  to 
show  that  the  witness  had  any  personal 
knowledge  of  any  of  the  transactions  culmi- 
nating in  the  various  debit  entries,  and  no 
witness  was  examined  who  did  have  such 
knowledge.  Such  entries  are  purely  hearsay, 
and,  unless  proved  by  other  competent  evi- 
dence to  be  correct,  are  not  admissible  In 
evidence.  San  Francisco  Teaming  Co.  v. 
Gray,  11  CaL  App.  314,  104  Pac.  990;  Chaffee 
V.  United  States,  18  Wall.  616,  21  L.  Ed.  006; 
Connecticut  Mut  Life  Ins.  Co.  v.  Schwenk, 
94  U.  S.  693.  24  L.  fid.  294;  Schnellbacber  v. 
Frank  McLaughlin  Plumbing  Co.,  108  Dl. 
App.  486;  Dodge  v.  Morrow,  14  Ind.  App. 
534,  41  N.  B.  967,  43  N.  E.  153;  Carlton  v. 
Carey,  83  Minn.  232,  86  N.  W.  85;  New  Jersey 
Zinc  Co.  V.  Lehigh  Zinc  Co.,  59  N.  J.  Law, 
189,  85  Atl.  915;  Dykman  v.  Northbridge. 
80  Hun,  258,  30  N.  Y.  Supp.  164;  Chicago 
Lumbering  Co.  t.  Hewitt,  64  Fed.  314,  12 
C.  a  A.  129;  Qould  T.  Conway,  09  Barb.  (S. 
Y.)  355. 

The  entries  must  be  of  sucb  s  character 
as  to  show  to  a  reasonable  certainty  what 
arUdes  or  things  are  the  basis  of  tlie  charge 
Baldrldge  v.  Penland,  68  Tex.  441,  4  &  W. 
666.  Thwe  Is  not  a  word  In  the  account 
admitted  in  evidence  to  show  for  what  the 
charges  were  made,  and  no  effort  was  made 
to  supply  the  defect  by  otbet  proof. 

12,  S]  Charges  must  be  specific,  and  liim> 
ed  accounts  are  Inadmissible.  Williams  r. 
Abercromble,  1  Dud.  (Oa.)  262;  Earle  t. 
Sawyer.  6  Gush.  (Mass.)  142;  Hensbaw  v.  Da- 
vis, 6  Oush.  (Mass.)  145;  McKniglit  v.  New- 
ell, 207  Pa.  562,  57  AtL  89;  CargiU  t.  At- 
wood,  18  B.  I.  303,  27  Atl.  214;  Uuace  v.  Me- 
Kensie.  2  Bailey  (S.  G)  449. 

The  first  «itry  of  "BaL  367.46"  was  a  gross 
violation  of  this  rule.  Budmer  Meredith, 
1  Brewst  (Pa.)  306.  It  was  also  a  violation 
of  the  rule  that  tiie  entry  must  be  contem- 
poraneous with  the  transaction  to  which  It 
relates  and  part  of  the  res  gestie.  Severance 
&  Smith  T.  Lombardo,  17  Cal.  57.  The  court 
erred  in  admitting  the  account  in  erldoioe 
over  the  objection  of  defendant 

[4]  The  fact  that  tbe  witness  testified  (alw 
over  the  objection  of  defendant)  that  tbe 
account  was  "a  true  and  correct  account  of 
the  transaction"  does  not  help  the  matter. 
He  had  no  personal  knowledge  of  the  trans- 
actions, and  the  entries  In  the  account  were 
so  meag^  as  not  to  be  a  sufficient  aocooot 
of  any  transaction. 

[f]  It  la  undoubtedly  true  (as  is  pointed 
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out  in  S.  F.  Teaming  €0.  t.  Gray,  sapra) 
that  It  1b  fregyently  Quite  difficult  to  supply 
evidence  as  to  the  Items  of  an  account  cover- 
ing many  transactions.  Most  merchants, 
however,  render  statements  of  account  at 
:&equent  Intervals  to  their  customers.  If 
such  on  account  Is  admitted  tcr  be  true  by  the 
debtor,  or  is  not  disputed  within  a  reasonable 
time,  it  becomes  an  account  stated.  The 
facts  establishing  an  account  stated  may  be 
proved  as  an  admission  of  the  correctness 
of  the  open  book  account,  and  thus  lay  a 
foundation  for  the  Introduction  of  the  ac- 
count against  the  debtor.  In  the  record  be- 
fore us  one  witness,  McGowan,  did,  after 
the  ruling  complained  of,  testify  that  he 
presented  defendant  with  "an  itemized  bill 
of  the  whole  account,  a  similar  bill  to  what 
is  here,"  and  that  be  aever  disputed  the 
bill  in  any  way.  His  testimony,  however, 
does  not  measure  up  to  the  requirement  of 
showing  that  the  account  he  delivered  was 
a  copy  of  the  account  admitted  in  evidence; 
Indeed,  he  testified  that  it  was  not,  and  he 
did  not  testify  at  all  to  the  balance  shovm 
by  such  account  Hla  testimony  fiilla  short 
of  curing  the  error  In  admitting  the  account 
in  evidence. 

[B]  Appellant  also  contends  that  the  evi- 
dence to  support  the  allegations  as  to  the 
assignments  Is  insufficient  A  written  assign- 
ment to  plaintiff,  signed  "M.  Harris,"  was 
produced  by  plaintiff,  and  the  signature  of 
"M.  Harris"  was  proved  to  be  the  signature 
of  "Uatt  A.  Harris."  "Matt"  is  manifestly 
an  abbreviation  for  Matthew,  and  the  evi- 
dence sufficiently  shows  an  assignment  to 
plaintiff  from  Matthew  Harris. 

[7]  Testimony  was  also  given  tbat  the  cor- 
poration "sold"  its  accounts  to  Matthew  A. 
Harris.  The  witness  did  not  testify  as  to 
who  represented  the  corporation  in  such  sale, 
nor  when  it  occurred.  The  court  permitted 
the  witnesses  to  testis  as  to  the  ultimate 
foct,  and  such  evidence  probably  Involved 
conclusions  of  the  witnesses  both  as  to  fact 
and  law.  To  properly  prove  a  sale  by  a 
corporation  It  should  be  shown  that  the  sale 
was  made  upon  behalf  of  the  corporation 
by  some  one  who  had  authority  to  so  act  for 
the  corporation.  Read  v.  Bnffum,  79  Cal. 
77,  21  Pac.  655,  12  Am.  St.  Rep.  131. 

As  the  appellant  had  full  opportunity  to 
probe  the  circumstances  of  the  sale,  but  did 
not  aTftU  bimselt  of  such  opportunity,  it  is 
doabtfal  whether  he  should  now  be  allowed 
to  complain  of  the  method  of  proof  permitted 
by  the  court  We  do  not  think  it  necessary 
to  ezpveas  an  opinion  upon  this  matter,  for 
it  is  evident  that,  If  the  sile  was  in  fact 
made  by  some  one  who  had  authority  to  act 
for  the  corporation,  such  fact  and  sale  may, 
upon  a  retrial,  be  shown  in  such  a  way  as  to 
obviate  the  objections  urged  by  appellant 
upon  this  score. 

For  the  error  In  overruling  appellant's  ob- 


jection to  the  account,  the  judgment  and  or- 
der miiBt  be  raversed,  and  tt  Is  so  ordered. 

We  concur:  LBNNON,  P.  J.;  MURPHIOY, 
Judge  pro  tem. 

(21  C«l.  App.  881) 

REYNOLDS  et  aL  v.  PLANADA  DEVELOP- 
MENT 00.    (Civ.  1,093.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. March  6,  191S.) 

ApPEAI,  and  EbBOB  ({  027*)— DXBlUBBAIi  POB 

FaILUBB  to  FiLS  'raANSOBIFT. 

Under  Supreme  Court  rule  2  (119  Pac  ix), 
requiring  the  appellant  la  a  civil  action,  with- 
in 40  days  after  the  appeal  is  perfected,  to 
serve  and  file  the  transcript  of  tlie  record,  but 
providing  that  when  such  party  has  given  no- 
tice of  motion  for  a  new  trial  before  perfecting 
the  appeal  the  time  shall  not  begin  to  ran  nntfl 
such  motion  has  been  decided  or  the  proceed- 
ing therefor  dismissed,  and  rule  6  019  Pac.  z), 
providing  that  if  the  transcript  of  the  record 
be  Dot  filed  within  the  time  prescribed  the  w- 
peal  may  be  dismissed  on  motion,  but  that  If 
the  transcript,  though  not  filed  within  the  tlm^ 
prescribed,  be  on  file  when  notice  of  such  mo- 
tion is  given  tbat  fact  shall  be  a  sufficient  an- 
swer to  the  motion,  where  notice  of  appeal  waa 
given  July  8th,  the  proper  undertaking  filed 
July  12th,  notice  of  intention  to  move  for  a 
new  trial  served  and  filed  July  1st,  and  notice 
of  the  order  den]>ing  sach  motion  served  No- 
vember 6th,  and  on  the  hearing  of  a  motion  to 
dismiss  the  appeal  on  February  10th  no  tran- 
script waa  on  file,  the  appeal  would  be  dis- 
missed. 

[Ed.  Note.— For  other  caee^  see  Appeal  and 
Error,  Cent  Dig.  H  2744^2749,  312(1:  Dec. 

Dig.  i  m.*} 

Appeal  from  Superior  Court,  Merced  County. 

Action  by  P.  N.  Reynolds  and  others,  co- 
partners doing  business  as  P.  N.  Reynolds 
&  Co.,  against  the  Planada  Dev^pment 
Company.  From  a  Judgment  for  plalntilfs, 
defendant  appeals.  On  motion  to  dismiss  ap- 
peaL   Appeal  dismissed. 

W.  R,  Bacon,  of  San  Francisco,  for  appel- 
lant Henry  Brlckley,  L.  J.  Schlno,  and  F. 
W.  Henderson,  all  of  Merced,  for  respondents. 

PER  CURIAM.  This  Is  a  motion  to  dis- 
miss the  appeal  from  the  Judgment,  on  the 
ground  that  appellant  has  failed  to  file  its 
transcript  on  appeal  within  tbe  time  allowed 
by  law  and  the  rules  of  the  Supreme  Court 
Notice  of  the  appeal  was  given  on  the  8th 
day  of  July,  1912,  and  on  the  12th  day  of 
said  month  the  proper  undertaklug  was  filed. 
On  the  1st  day  of  said  monOi  a  notice  of 
intentloa  to  move  for  a  new  trial  was  served 
and  filed,  and  thereafter,  on  S^tember  10, 
1912,  a  proswsed  statement  on  motion  for  a 
new  tr&a  waa  settled,  and  allowed,  and,  the 
matter  coming  on  regularly  for  hearing,  the 
said  motion  for  a  new  trial  was  denied  on 
October  28, 1912.  On  the  5th  day  of  Novem- 
ber following  appellant  was  served  with  a 
notice  of  tlie  order  denying  said  motion.  .No 
stipulation  was  made  by  the  parties  extend- 
ing the  time  in  which  to  file  the  transcript. 


other  cues  see  sams  topio  and.  secUon  NUHBBR  In  DM.  Dig,  A  Am.  Dig,  Ksy-No.  Seriw  4  Rep'r  Intens 
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and  appellant  has  not  reqaested  the  clerk 
of  the  court  below  to  make  or  to  certify  to 
a  correct  transcript  .of  the  record  In  said 
canse.  The  notice  of  the  motion  to  dismiss 
the  appeal  was  served  on  the  24th  day  of 
January,  1913,  and  came  on  r^ularly  for 
hearing  on  the  10th  day  of  February  follow- 
ing, and  at  that  time  no  transcript  was  on 
file  in  this  conrt,  and  no  reason  was  urged 
by  appellant  why  the  motion  to  dtomlaa  the 
appeal  should  not  be  granted. 

Under  the  foregoing  statement,  It  is  clear 
that,  by  virtue  of  rules  2  and  S  of  the  Su- 
preme Court  (119  Pac.  ix.  x>.  the  motion 
herein  made  should  prevail,  and  It  Is  there- 
fore ordered  that  the  aweal  be  dlamlsBed. 


<21  Cal.  App.  m) 

FORREST  T.  KNOX  et  aL   (Civ.  1,193.) 
{District  Court  of  Appeal,  Fint  District,  Cal- 
ifornia.   March  5,  1913.) 

1.  JODOMENT  <|  169*)— DEFAtJIJr— VAOATnro— 
SumCIENCT  OF  AFFlDAVrr. 

An  affidavit  snpportins  a  motion  to  vacate 
a  default  judKment  for  plaintiff,  which  stated 
that  "I  have  fully  and  fairly  stated  the  case  of 
the  defendants  in  this  action,"  instead  of  the 
"facts  of  the  case,"  was  wholly  iosufficieut. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  310,  312,  313;  Dee.  Dig.  f  1B0.*1 

2.  JuDauENT  (1 159*)— VACATioir  or  Default 
— MoTioR— Affidavfts— Notice  of  Filing. 

An  affidavit  cannot  be  considered  in  sup* 
port  of  «  motion  to  vacate  a  defanlt  Judgment, 
where  no  notice  of  the  filing  of  the  affidavit 
was  given  to  the  adverse  party  or  his  attorney 
until  the  motion  was  granted  contrary  to  Code 
Civ.  Proc.  i  1010,  and  the  affidavit  was  not  re- 
ferred to  in  the  notice  of  the  motion. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
■Cent  Dig.  H  310,  312,  313;  Dec  Dig.  |  159. «] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Fr&nclsco;  Jaa.  M.  Troiitt, 
Judge. 

Action  by  Edwin  Forrest  against  B.  J.* 
Knox  and  others.  From  a  judgment  grant 
tng  defendants'  motion  to  vacate  a  default 
Judgment,  plaintiff  appeals.  Beveraed. 

Fred  L.  Dreher,  ot  San  Francisco,  ftor  ap- 
pellant 

HALL, '  J.  This  Is  an  appeal  by  plalntlfl 
from  an  order  made  by  the  court  granting  a 
moUon  of  defendants  to  vacate  and  set  aidde 
a  default  Judgment  regularly  entered  against 
defendants  after  personal  service  of  sum- 
mons. The  appeal  comes  to  this  court  upon 
a  bill  of  exceptions  duly  settled,  but  though 
aro^lant  filed  his  points  and  authorities 
July  9, 1912,  respondents  have  filed  no  reply 
thereto,  and  made  no  appearance  In  this 
court  at  the  calling  of  the  case  on  the  last 
calendar  (JannaiTt  1913). 

[1]  The  order  cannot  be  snstaloed,  but 
moat  be  Teversed.  The  notice  of  motion  stat- 
«d  that  It  would  be  made  upon  the  affidavit 
4tf  BL  J.  ^ox,  one  of  d^ndanta^  and 
the  records  and  papers  in  the  action.  Hie 


Knox  affidavit  sets  out  &cta  upon  whldi  is 
predicated  a  claim  of  excusable  neglect  and 
Inadvertence.  This  affidavit  and  the  other 
papers  in  the  action  were  read  upon  the 
hearing  of  the  motion,  and  the  same  wae 
thereupon  submitted.  The  affidavit  of  said 
Knox  was  whblly  insufficient  as  an  aflMavit 
of  merits  In  that  it  stated  that  "I  have  fully 
and  fairly  stated  the  case  of  the  defendantt 
in  this  action,"  etc..  Instead  of  the  fact*  of 
the  caee.  Morgan  v.  McDonald,  70  CaL  32, 
11  Pac  360 ;  Cooper-Power  v.  Hanlon.  7  Cai. 
App.  724,  95  Paa  678;  Jensoi  v.  Dorr,  9  Cal. 
App.  18,  98  Pac.  45. 

[2]  After  the^  submission  of  the  motion,  de- 
fendants, wlUiout  notice  to  plaiotUT  and  with- 
out his  knowledge,  obtained  permission  from 
the  court  to  file  the  affidavit  of  Anton  Dos 
Rela  in  support  of  said  motion.  No  notice 
of  the  filing  of  said  last-mentioned  affidavit 
was  given  to  plaintiif  or  his  attomeT  until 
after  the  granting  of  the  motion,  and  said 
affidavit  was  in  no  way  r^erred  to  In  the 
notice  of  the  motion.  Under  these  drcnin- 
fltances  the  affidavit  of  said  Dos  Bels  cannot 
be  considered  In  snnrart  of  tbe  motiao.  Code 
Civ.  Proc.  i  1010. 

The  order  vacating  and  setting  aalde  tte 
Judgment  and  default  la  reversed. 

We  concur:  LENNON,  P.  J.;  MUBPHEr. 
Judge  pro  tern. 

m  CaL  App.  tsn 

BBABDON  V.  RICHMOND  LAND  OO. 
(Civ.  1.189.) 
(District  Court  of  Appeal,  First  Diatrict,  Cal- 
ifornia.   Feb.  28,  1913.) 

1.  Appeal  and  Ebiob  <i  837*)— Revixw— De- 

IflAL  OF  NONSniT. 

In  detenniniag  whether  the  evidence  sop- 
ported  the  findings  and  Judgment  for  plaintiff, 
the  evidence  developed  on  defendant's  case 
would  be  considered,  although  defendant  moved 
for  a  nonsuit  at  the  close  of  plaintifTs  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  3262-3272,  ^74-3277. 
3289:  Dec  Dig.l  ^7.*] 

2.  COBPOBATIONS  (|  432*)— ACTIOnS  OH  COS- 
TS ACT— Elv  I  DEN  CB  OF  AUTHOBITT. 

In  an  action  for  services  In  auditing  tbr 
books  of  a  company,  where  it  appeared  that 
tbey  were  rendered  to  and  accepted  by  tbe  cor- 
pora tioD  with  tbe  knowledge  and  consott  of  its 
president,  apparently  in  the  ordinary  coarse 
and  conduct  of  Its  business,  this  was  suAcient 
evidence  of  tbe  president's  authority  to  con- 
tract for  the  services  without  showing  that  be 
was  authorised  by  resolution  of  the  board  of 
directors. 

[E!d.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  «  1717,  1718.  1724.  1^-1735. 
1737,  1743,  1762;  Dee.  Dig.  |  432.*] 

8.  TbIAL  ({  84*)  —  EXFEBTS  —  CoscnTE.vcT 

— Waiveb  or  Objection. 

Where  expert  testimony  was  objected  to  on 
the  ground  that  no  foundation  had  been  laid 
and  that  it  was  immaterial,  irrelevant,  and  in- 
competent, but  no  objection  was  made  to  tte 
competency  of  the  witness,  his  quaUficatioH  to 
testify  as  an  expert  were  conceded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  211-218.  220-222;  Dec.  Dig.  {  84.*] 
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4.  Ktxdbngi  <{  653*)— ExpBiT  TismfORT— 
Facts  Fokmiko  Babib  or  Opinion. 

That  the  opinion  of  an  expert  was  not 
foanded  upon  aU  Uk  facta  of  the  case  went  to 
ita  wetebt  latber  than  to  iti  competeney  and 
matniaiitj. 

[Ed.  Note.— For  other  eaies,  Me  Evidence, 
Gent  Dif .  SS  2369-2374;  Dec.  Dlf.  |  S53.*] 
n.  EviDBKcn   (I  473*)— Faotb   ob  Cokolu- 
aiona. 

In  an  action  on  a  contract,  where  a  wit- 
ness had  narrated  the  facts  and  circomstancea 
of  the  transaction  as  be  onderatood  them,  a 
qaestioD  calling  for  Iiis  conclDflioQ  aa  to  wheth- 
er or  not  the  contract  waa  entered  into  waa 
properly  exeloded;  it  being  for  the  court  and 
not  for  the  witness  to  determine  whether  tba 
transaction  constitated  a  contract. 

[Bd.  Note.— For  other  cases,  se«  Eridence, 
Cent  Die  II  2220-2233;   Dec.  Dig.  I  473.*] 

Anwal  from  Superior  Court,  GII7  and 
County  of  San  Frandaco;  3.  M.  Seawell, 
JxOga. 

Action,  by  Jobn  8.  Bear  don  against  the 
Rlcbmoad  Land  Company.  E^rom  a  3udg- 
m«it  for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Affirmed. 

Denson,  Cooley  &  Denson,  of  San  Frands- 
Go,  for  appellant  CulUnan  it  HU^ey,  at  San 
Frandaco,  for  reQwndent 

LBNNON,  P.  J.  The  plaintiff  In  this  action 
sued  for  and  obtained  Judgment  agalnat  the 
defoidant  in  the  Bnm  of  |700,  which  waa 
found  by  tbe  trial  court  to  be  the  reasonable 
value  of  serrlces  rendered  by  the  plaintiff 
in  auditing  the  booke  of  the  defendant 
Tbeae  services  were  alleged  to  have  been  ren- 
dered at  the  apedal  instance  and  request  of 
tbe  defendant  This  allegation  waa  also 
found  by  the  trial  court  to  be  true.  In  sup- 
port of  its  appeal  from  the  Judgment  and 
from  an  order  denying  a  new  trial,  tbe  de- 
fendant InsiBts  that  Its  motion  for  nonsuit 
should  bsTe  been  granted,  and  at  the  same 
time  assails  tbe  sufBdeucy  of  the  evidence  to 
support  the  finding  that  the  aervlcefl  sued  for 
were  rendered  at  the  special  instance  and  re- 
quest of  the  defendant. 

[t]  The  plaintiff's  evidence  on  this  phase 
of  the  case  1b  largely  drcumstanUal ;  but 
when  considered  in  its  ratirety.  It  Ib  suffl- 
dent,  we  think,  to  warrant  tbe  Ijaference  that 
the  plaintiff  p«rformed  the  services  In  suit 
with  the  Icnowledge  and  tacit  consent  of  the 
defendant  In  addition  to  this,  the  record 
reveals  some  evidence  which  tended  to  show 
that  the  plaintiff  was  to  be  compensated  for 
his  services  by  the  defendant  Although  the 
latter  evidence  waa  developed  through  the 
cross-examination  of  the  president  of  the  de- 
fendant, It  may  nevertheless  be  considered 
in  conjunction  with  the  evidence  of  the 
plaintiff  for  the  purpose  of  ascertaining 
whether  or  not  the  evidence  supports  the 
findings  and  Judgment   This  bdng  so,  it  Is 


obvious  that  the  evidence  upon  the  whole 
case  Is  amply  sufficient  to  support  the  finding 
complained  of.  Assuming,  witiiout  conceding, 
that  tbe  defendant's  motion  for  nonsuit 
should  have  been  granted  at  the  close  of  the 
plaintiff's  case,  the  error,  if  any.  In  this  be- 
half vnis  cured  by  the  evidence  developed  up- 
on the  defendant's  case  which  Inured  to  the 
plalntlfTs  benefit  and  perfected  the  proof  <tf 
his  case.  BusseO  T.  Fadflc  Can  Co..  116  Gal. 

627,  48  pac.  eie. 

[Z]  In  addition  to  the  foregoing,  the  point 
is  made  that  the  plaintiff's  evidence  &lled  to 
show  that  the  president  of  tbe  defradant 
was  authorized  by  resolution  of  Its  board  of 
directors  to  contract  for  the  services  of 
plaintiff.  There  Is  no  merit  in  this  conten- 
tion. .The  services  sued  for  were  rendered 
to  and  accepted  by  the  defendant  with  the 
knowledge  and  consent  of  its  president  ap- 
parently In  the  ordinary  course  and  conduct 
of  its  business.  This  was  suffldent  evidence 
of  the  authority  of  the  president  of  the  cor- 
poration to  contract  for  the  services  in  ques- 
tion. Orowley  v.  Oenesee  Mining  Co.,  55 
Cal.  273. 

[3, 4]  Error  Is  assigned  upon  a  ruling  of 
the  trial  court  admitting,  over  the  objection 
of  the  defendant  the  testimony  of  a  public 
accountant,  who  gave  his  opinion,  based  upon 
a  hypothetical  question,  of  the  reeBonable 
value  of  tbe  plaintifTs  services.  This  testi- 
mony was  objected  to  upon  the  ground  that 
no  foundation  had  been  laid  for  it  and  that 
It  was  immat^ial.  Irrelevant,  and  incompe- 
tent This  objection  vras  properly  overruled. 
No  objection  was  made  to  the  competency  of 
the  witness,  and  ■  therefore  It  was  conceded 
that  he  was  an  expert  upon  the  value  of  the 
services  of  an  accountant  The  point  now 
made  that  his  oidnton  was  not  founded  upon 
all  of  the  facts  of  the  case  goes  to  the 
wei^t  of  his  evidence  rather  than  to  its 
competency  and  materiality. 

[S]  The  remaining  assignment  of  error, 
based  upon  another  ruling  of  the  trial  court, 
is  equally  without  merit  The  ruling  com- 
plained of  sustained  an  objection  to  a  ques- 
tion which  clearly  called  for  the  conclusion 
of  the  witness  as  to  whether  or  not  tbe  con- 
tract  sued  on  bad  been  entered  into  by  tbe 
plaintiff  and  defendant  The  witness  under 
examination  had  narrated  the  facts  and  cir- 
cumstances of  the  transaction  as  he  under- 
stood them ;  and  then  it  was  for  the  court 
and  not  the  witness,  to  say  whether  or  not 
such  transaction  constituted  the  contract 
sued  on. 

Tbe  Judgmwt  and  order  appealed  from 
are  affirmed. 


We  concur : 
Judge  pro  tern. 


HAIJU  X;  MURPHET, 
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GOODWIN  T.  CENTRAL  BROADWAY 
BLDG.  00.    (Civ.  1^68.) 

(District  Court  of  Appeal,  Second  Difitrict,  Cal- 
ifornia,  March  6,  1913.) 

1.  COBPOBATIOnS    <{  426*)— EHPLOTMBIfT  OF 

Attobhey  by  Pbkbident— Liabiujt. 

Under  Civ.  Code,  |  1589,  providing  that  a 
volnatary  acceptance  of  the  benefit  of  a  trans- 
action is  equivalwt  to  a  consent  to  all  the  obli- 

fatioDB  arising  from  it,  so  far  as  the  ^cts  are 
Down  to  the  person  accepting,  a  corporation 
-which  accepts  and  receives  the  benefits  of  legal 
services  rendered  by  an  attorney  under  an  em- 
ployment made  by  tlie  president  vithoot  au- 
thority from  the  board  of  directors  is  liable  for 
the  reasonable  value  of  the  services. 

[Ed.  Note.— For  other  cases,  see  Oorjwra- 
tions,  Cent.  Dig.  SS  1596.  17(K-1704,  1707, 
1708.  1710-1716;  Dec.  Die.  g  426;*  Principal 
and  Agent,  Cent.  Die.  %  663.] 

2.  Appeal  and  Ebbob  (|  1011*)— Findings— 
Conclusiveness. 

A  finding  on  conflicting  evidence  is  bind- 
ing on  an  appellate  court,  when  reviewing  tiie 
gaestioQ  of  the  sufficiency  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror.^Cent.  Dig.  »  3983-3089;   Dec.  Dig.  f 

Appeal  from  Sapeiior  Court,  Loa  Aisles 
Goiml7;  Cnrtia  D.  Wilbnr,  Judge. 

Action  by  Henry  P.  Goodwin  against  the 
Central  Broadway  Bttlldlng  Company.  r^<nn' 
a  judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Albert  M.  Norton  and  Wellborn  &  Well- 
born, all  of  Los  Angeles,  for  app^ant  Ed- 
win A.  Meserr^  of  Los  Angeles,  for  respond- 
ent 


ALLEN,  P.  3,  The  action  Is  by  an  assignee 
to  recover  tbe  value  of  certain  legal  servlees 
alleged  to  have  been  rendered  by  plaintiff's 
assignor  to  defendant  at  defendant's  special 
instance  and  request  The  answer  denied 
the  averments  of  the  complaint.  The  court 
found  that  defendant  employed  plaintiff's 
assignor  as  au  attorney  to  perform  legal 
services ;  that  the  same  were  performed, 
were  of  the  value  of  $2,000  and  remained 
unpaid,  and  that  the  assignment  to  plaintiff 
was  regular.  Judgment  followed  in  plain- 
tiff's favor,  from  which,  and  a  subsequent 
order  den^ng  a  new  trial,  defendant  ap- 
peals. 

[1]  The  transcript  discloses  evidence  upon 
plaintiff's  part  tending  to  show  these  facts: 
Defendant  corporation  was  the  owner  of 
certain  real  estate  In  the  city  of  Los  Angeles. 
A  proceeding  was  Instituted  by  the  dty  of 
Loe  Angeles  to  open  an  alley,  which  affected 
defendant's  premises.  One  Isaac  Norton  was 
defendant's  president  and  employed  plain- 
tlfTs  assignor  to  appear  as  an  attorney,  B.nd 
contest  such  proceedings.  Authority  from 
the  board  of  directors  in  this  regard  is  not 


shown.  Norton  as  president  was  preaent  at 
'the  trial  during  all  of  the  proceedings  and 
assisted  therein.  While  the  proceedings 
resulted  In  an  order  to  apeai  the  allerr  it 
ateo  appears  that  an  award  of  oompmaation 
and  damages  satlsfiictory  to  defendant  was 
made.  Thereafter  proceedings  were  insti- 
tuted to  vacate  the  award  and  dismiss  the 
proceedings.  In  this  matter  plaintlfTs  as- 
signor appeared  and  acted  tor  defoidaiit 
at  the  Instance  and  request  of  defendant's 
president,  who  was  also  shown  to  hare  l>eezi 
present  during  all  of  the  proceedings.  The 
proceedings  were  dismissed.  Whether  we 
consider  the  large  awards  satis&ctory  to 
the  corporation  defendant  or  the  subsegnait 
dismissal  of  the  proceedings  throogh  which 
the  corporattcm's  original  ccmtentl(»i  was 
sustained,  the  effect  Is  that  the  corporatltm 
accepted  and  received  the  benefits  of  the  ac> 
tion  and  of  the  attorney's  services.  Section 
1589  of  the  CSvil  Code  provides:  "A  Tolnn- 
tary  acceptance  of  the  benefit  of  a  transac- 
tion iB  equivalent  to  a  consent  to  all  the  ob- 
li^tlons  arising  from  it  so  far  as  the  facts 
are  known,  or  ought  to  be  known,  to  the 
person  accepting."  The  Supreme  Court  of 
California  in  construing  this  section  has 
said,  in  Grlbble  v.  Columbus  Brewing  Ool, 
100  Oal.  71,  34  Pac  629:  "And  where,  with 
full  knowledge  of  all  the  facts  inrolTed,  a 
principal  reaps  the  fruits  of  the  nnauthor^ 
Ized  contract  of  his  agent  and  for  some 
time  yields  acquiescence  to  its  provisions, 
be  will  be  deemed  to  have  ratified  It.  and 
will  be  estopped,  as  against  one  who  has 
fully  performed  the  contract  on  his  part, 
from  repudiating  It  to  the  injury  of  the  lat- 
ter. And  this  doctrine  applies  to  corpora- 
tions equally  with  Individuals."  As  to  the 
requisite  notice  sufficient  under  the  section 
above  referred  to,  It  Is  said  in  Balfour  v. 
Fresno  Canal,  etc.,  Co.,  123  CaL  397.  65  Pac 
1063;  "The  president  of  a  corporation  is  a 
proper  person  to  whom  notice,  which  Is  to 
affect  a  corporation,  Is  to  be  given.  •  •  • 
The  president  Is  considered  the  head  of  the 
corporation,  and  it  is  his  duty  to  report  to 
the  trustees  informatiou  affecting  the  in- 
terests of  the  corporation.  And  the  pre- 
sumption is  that  he  does  so."*  Approved  in 
Montecito  Valley  Co.  T.  Santa  Barbara,  144 
Oal.  597,  77  Pac.  1113. 

[2]  The  evidence  presented  by  the  record 
as  to  the  employment  is  conflicting.  The 
learned  trial  judge  accepted  as  true  plain- 
tlfTs testimony,  and  under  the  established 
rule  this  is  binding  upon  an  appellate  court 
when  reviewing  th&  question  of  the  suf- 
ficiency of  the  evidence  to  support  the  find- 
ings. This  action  is  not  brought  upon  a 
special  cobtract,  as  was  the  case  of  Pacific 
Bank  v.  Stone,  121  Oal,  202,  53  Pac.  631, 
and  other  authorities  cited  by  appelant  and 
the  rule  discussed  In  such  cases  with  n£- 
erence  to  a  special  contract  alleged  is  not 
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here  loTOlTedi  Ola  aeUon  being  iqKm  « 
anantmn  meruit. 

We  ttnd  no  prejn^dal  error  In  ttie  naad, 
and  the  judgment  and  order  are  afflrmed. 

We  conenr:  JAUBS.  3. ;  SQAW,  J. 


(23  Malta  OS) 

IiUOBT  T.  STAGK-GIBBS  LUMBER  OO. 
<8iipr«De  Ooort  of  Idaho.  April  12,  1918.) 

1.  HAffTEK  AND  SBBVAUT  (f  IW*)— IKJDBT  TO 
^BVANT— NBQUOSNGB  OF  MASTKB. 

Plaintiff  was  employed  by  the  appellant 
lamber  compaay,  and  waa  engaged  in  conatroct- 
ing  a  bridge  of  poles  for  a  turn-out-  and  while 
BO  engaged  was  struck  and  iajnred  by  a  tree 
felled  by  other  employes.  No  warning  was  giv- 
en by  tne  choppers  who  felted  the  tree.  I^aia- 
dir  was  not  a  bos^  and  liad  no  control  over 
the  cboppets.  i/eld,  that  the  negligence  of  the 
choppers  to  give  the  proper  signal  was  not  the 
neglect  and  carelessness  of  a  fellow  servant, 
bat  was  the  neglect  of  a  dn^  devotviog  upon 
the  empltver,  for  which  It  was  Uable. 

[Bd.  Note.— For  other  case*,  see  Master  and 
Servant.  Cent  Dig.  H  S8&-421:  Dec.  Dig.  | 
186.*] 

2.  Mastbb  ahd  Sbbvaut  (|  14X*)— Hazabd- 

ODB  EjIPLOTirBMT— DUTT  OT  MaBTIE. 

It  is  a  general  rule  of  law  that,  when  a 
maater  Is  engaged  in  a  complex  and  bazardoos 
bnrineBB.  he  must  promulgate  and  adopt  such 
rales  and  regulations  for  the  condnct  of  the 
business  and  the  government  of  hia  servants  as 
will  afford  reasonable  protection  to  them,  and 
Bach  duty  is  a  positive  obligation  imposed  upon 
the  maater  ana  be  la  liable  for  the  negligent 
performance  thereof,  whether  be  undertakes  the 
performance  peraonally  or  delegates  it  to  an- 
other. 

[Ed.  Note.--For  other  cases,  see  Matter  and 
Semnt,  Gent  Dig.  |  2^TDee.  Dig.  |  141.*} 

3.  MAflrraa  and  Sebtaiit  (H  188,  185*)— In- 
juBT  TO  Servant— Dtm  or  Masrb— Nor- 
A0SIGNABU  Dorr. 

Where  the  place  in  whicb  the  servant  is 
reqoired  to  work  la  Inherently  dangerous,  and 
si^ials  are  required  by  order  of  the  master  or 
by  common  custom  for  the  protection  of  the 
employ^a,  and  are  relied  upon  by  the  employte 
aa  a  means  of  saving  themselves  from  harm,  it 
becomes  the  absolote  duty  of  the  master  to  give 
them,  and  the  failure  to  do  so,  though  the  fail- 
ore  be  the  neglect  of  an  employ&  renders  the 
master  Uable  to  a  servant  who  is  injured  in 
consequence  of  such  neglect 

[Ed.  Note.— For  other  cases,  see  Master  and 
dcrrant;  Cent  Dig.  ||  266^  88S-i21;  Dee.  Dig 
ii  138,  18B.*] 

Appeal  from  District  Court,  Bhoehone 
County;  W,  W.  Wooda,  Jadga 

Aetlim  by  Patrick  Ijne^agalnattheStaek- 
Qlbtn  Lnmber  Company,  a  corporatloD. 
From  Jndgment  for  jdaintifl;  deCmdant  ap- 
peals.  Affirmed. 

Frank  T.  Post,  of  Spokane,  Wasb.,  and  Jaa. 
A.  Wayne,  of  Wallace,  for  appellant  John 
P.  Gray,  of  Ooenr  d'Alene,  Therrett  Towles, 
of  Wallace,  and  Frank  M.  McCarthy,  of 
Ooenr  d'Alene,  for  reapondent 

SULLIVAN,  J.  TblB  action  was  brought 
to  recover  for  personal  injuries  alleged  to 
have  been  sustained  by  reason  of  the  care- 


leaaneaa  In  tAHag  a'  tree'  Wbldi  atnuft  die 
plaintiff  and  broke  Ida  leg  while  he  waa  in 
the  enqdoy  of  appelant  The  cause  waa 
tried  Iff  the  court  wltli  a  Jury,  and  the  Jniy 
returned  a  verdtet  In  fftvor  ot  the  irialntlff 
In  the  aum  ot  $2,909.  Thraeupon  a  motion 
for  judgment  was  made  by  the  appellant 
non  <A8taute  Twedlcto,  which  waa  oTerruled 
by  the  court,  and  a  motion  fbr  a  new  trial 
was  also  denied.  The  appeal  ia  from  the 
judgment  and  said  two  wders. 

The  appellant  ia  a  oorporatlon  aigaged  in 
logging  and  lumbering  in  the  state  of  Idaho. 
It  la  alleged  in  the  complaint  that  the  re- 
spondent was  employed  at  what  was  known 
as  camp  No.  1  of  the  appellant  company  as 
a  laborer  blowing  out  stumps,  and  on  the28d 
of  August,  1911.  was  directed  to  oease  work 
at  that  camp,  and  waa  transferred  to-  anothr 
er  camp  known  as  camp  No.  2,  and  di- 
rected by  the  appelant,  together  with  an- 
other man,  to  buUd  a  bridge  across  a  amaU 
stream;  that  the  superlntuidence  and  con- 
trol of  the  work  of  building  aaid  bridge  or 
tum-ont  with  other  work  done  by  the  appel- 
lant waa  under  the  direction  of  a  foreman, 
and  that  said  £or«nan  was  in  direct  charge 
of  the  work  of  building  said  bridge ;  that  it 
was  the  duty  of  plaintiff  aa  a  laborer  to  do 
Buch  work  In  such  place  and  In  such  manner 
as  the  foreman  directed;  that  the  duties  of 
the  foreman  were  to  do  whatever  was  neces- 
sary to  determine  wbether  the  places  where 
the  employes  were  working  were  reasonably 
safe,  and  to  direct  the  performance  of  said 
work  in  such  a  manner  as  was  necessary  to 
keep  the  same  safe ;  that  on  August  25, 1911, 
the  plaintiff  was  directed  to  go  to  work  up- 
on a  bridge  and  to  construct  same  in  the 
manner  directed  by  the  foreomn,  and  while 
the  plaintiff  was  engaged  In  said  service, 
deeply  engrossed  In  his  work,  the  appellant 
caused  a  large  tree,  about  12  Inches  In  diam- 
eter and  about  60  feet  In  length,  to  be  cut 
and  felled  so  that  the  same  struck  the  plain- 
tiff and  injured  bfm ;  that  the  tree  was  cut 
and  felled  by  an  employ^  of  the  appellant 
working'  on  the  hlU  above  where  plaintiff 
was  working;  that  no  notice  or  warning  waa 
given  that  the  tree  was  aboQt  to  be  felled  or 
was  falling  until  It  fell  and  struck  plaintiff; 
that  plaintiff  waa  deeply  engrossed  In  fala 
work  with  his  back  in  the  direction  In  which 
the  appellant  was  cutting  the  tree;  that  the 
plaintiff  was  unaware  of  the  fact  that  the 
tree  was  being  cut  where  the  same  might 
fall  on  him ;  that  It  was  the  duty  of  the  ap- 
pellant to  glre  the  plaintiff  warning  of  the 
falling  of  a  tree  In  order  that  he  might  seek 
a  place  of  safety  and  thus  protect  himself; 
that  no  warning  whatever  was  given,  and 
that  no  notice  was  given  the  plaintiff  that 
the  tree  was  about  to  be  cut ;  that  the  em- 
ploys who  cut  the  tree  was  working  under 
the  direction  and  control  of  the  foreman; 
that  it  waa  carelessness  and  negligence  on  the 
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put  of  ^Kllant  to  allow  plaintlfl  to  be- 
come CTgroBsed  in  Us  work  and  at  tbe  Bftme 
time  direct  anotbo*  man  to  go  on  tbe  hlll- 
8lde  abore  bim  and  cat  a  tiee  and  permit 
the  same  to  be  felled  witlioat  glTing  plain- 
tiff any  notice  or  warning  so  aa  to  permit 
him  to  escape  to  a  place  of  safety  and  avoid 
dangN  when  the  tree  was  felled;  that  by 
reason  of  tbe  Injuries  so  received  the  plain- 
tUf  Buffered  a  double  compound  fracture  of 
both  bones  of  his  rli^t  leg  between  the  an- 
kle and  tbe  knee  and  was  severely  Injured, 
and  firom  whidk  he  was  still  Buttering  at  the 
time  of  the  trial. 

The  ai^lant  answwed,  duylng  practical- 
ly  all  of  the  allegations  of  the  complaint  that 
would  make  appellant  liable,  and  i^eaded  af- 
firmative contributory  ne^gence  and  negli- 
gence of  a  fellow  servant  and  assumption  of 
risk. 

The  evidence  in  the  case  was  quite  brief. 
The  plaintiff  testUled  ttiat  he  had  beta  work- 
ing in  camp  No.  1  under  a  boss  named  Mul- 
len; that  on  August  2S,  1911«  Mullen  told 
him  to  go  to  camp  No.  2,  which  was  under 
the  charge  of  a  boss  named  Badlgan;  that 
at  camp  No.  1  he  had  been  engaged  In  blow- 
ing out  stumps  and  clearing  a  right  of  way 
as  a  common  laborer  at  $2.76  per  day ;  that 
Mnllen  told  him  to  go  up  to  camp  No.  2  and 
work  there  two  or  three  days  as  they  were 
short-handed  there,  and  to  report  to  Badl- 
gan; that  on  the  morning  of  August  23d, 
Badlgan  and  plaintiff  walked  np  tbe  gulch, 
and  Badlgan  told  him  to  work  on  the  skid 
road;  that  he  told  plaintiff  to  lay  poles  3 
feet  apart,  and  bury  them  In  the  ground,  and 
let  about  3  inches  stick  over  so  that  a  sleigh 
could  slide  along  on  the  top ;  ttiat  he  kept  at 
that  work  in  the  forenoon,  and  in  the  after- 
noon Badlgan  came  along  and  told  him  to 
bulLd  a  bridge  about  30  feet  long  and  12  feet 
wide,  so  that  teams  could  switch  out  and  pass 
each  other ;  that  Badlgan  told  him  he  would 
have  the  timber  brought  to  him ;  that  he  was 
getting  12.75  a  day,  the  same  as  at  camp 
No.  1 ;  that  Badigan  selected  the  work  that 
he  was  to  do;  that  Badlgan  was  supposed 
to  go  around  and  tell  the  men  what  to  do; 
that  he  was  the  only  foreman  In  the  camp ; 
that  he  hired  and  discharged  men  and  sign- 
ed their  checks;  that  the  timbers  for  the 
twldge  were  felled  and  carried  to  the  bridge 
by  an  Austrian  and  another  man  who  were 
working  under  the  supervision  of  Badlgan, 
the  names  of  whom  plaintiff  did  not  know ; 
that  the  bridge  was  being  built  in  a  little 
gulch  with  a  UtUe  creek  In  it,  and  there 
was  a  stringer  on  each  side  of  the  creek 
about  30  feet  long;  plaintiff  and  his  part- 
us were  covering  the  bridge,  plaintiff  work- 
ing on  one  end  chopping  a  ootch,  and  his 
partner  doing  tbA  same  on  the  other  end, 
when  plaintiff  was  struck  by  a  falling  tree ; 
that  the  two  men  who  were  getting  the  tim- 
ber had  been  felling  it  up  the  gulch  a  way 
and  bringing  the  tlmbcx  down,  for  a.day  and 


a  half;  that  at  the  time  of  tbe  injury  plain- 
tiff was  working  on  the  stringer  wh«re  Badi- 
gan told  him  to  work;  that  the  txee  that 
fell  on  him  came  to  the  rlf^t  of  him ;  that 
he  did  not  see  any  men  cbtqiping  a  tree^  and 
did  not  know  that  any  men  were  <iu>ps/iat  a 
tree  prior  to  the  time  it  fell;  that  be  had  no 
warning  of  the  falling  tree;  that  tbe  men 
"never  boUered  at  all" ;  that  prtor  to  tbe  fhll- 
Ing  of  the  tree  on  him  he  bad  never  seen  the 
two  men  cutting  a  tree  near  him ;  that  there 
were  men  working  all  around  him  In  the 
woods,  some  skidding  logs  and  otiiers  dMV 
ping ;  that  every  man  was  supposed  to  boi- 
ler 'Tindwrr'  and  give  a  man  a  diance  to 
get  out  of  the  way  when  a  tree  waa  being 
felled,  and  that  that  had  been  his  ekpe- 
rioice  In  the  camps  of  tbe  8taclt<31UM  Lum- 
ber Company ;  that  he  did  not  remMPber  of 
ever  hearing  tbe  foreman  ot  tin  cunp  in- 
struct the  men  to  give  that  kind  of  a  fram- 
ing or  any  Und  of  a  warning;  Uiat  a 
man  was  supposed  to  holler  and  give  a 
man  a  chance  to  get  out  of  tbe  my;  that 
there  were  skidding  teams  climbing  the  hflls 
all  the  time;  that  while  be  waa  notching 
the  log  on  tbe  bridge  be  did  not  see  tbe 
men  cutting  the  tree  as  they  wen  to  tbe 
right  of  bim;  that  he  did  not  know  they 
were  In  there;  that  he  thought  they  were  np 
the  gulch  further ;  tliat  they  had  bera  work- 
ing up  the  gulch  further ;  that  they  had  l>een 
carrying  the  logs  down  on  their  should^  to 
him ;  that  at  the  time  he  went  to  work  ne- 
ther the  foreman  nor  any  other  person  ad- 
vised him  that  they  were  going  to  cnt  any 
timber  around  close  to  where  be  waa  work- 
ing;  as  a  result  of  the  tree  striking  him,  his 
leg  was  severely  broken ;  he  was  laid  up  in 
bed  seven  months,  and  it  was  still  swollen 
at  the  time  of  the  trial;  that  his  hoe^ital 
bill  was  fSeO,  of  which  he  had  paid  «aO;  aU 
the  money  he  had;  that  prior  to  the  acci- 
dent he  had  been  in  good  health;  that  be 
was  61  years  of  age ;  that  prior  to  tbe  time 
the  tree  fell  there  was  no  warning  vrtwterer 
given  him  that  a  tree  would  faU. 

Charley  Banders,  an  employ^  of  the  de- 
fendant at  the  time  of  the  accident,  testified 
that  he  was  working  on  the  skidway  some- 
thing like  100  feet  from  where  plaintiff  was 
working  on  the  bridge;  that  there  were  other 
men  working  up  there  swamping  and  tbaag 
othw  work«  and  others  chopping  timber ;  that 
when  a  tree  was  about  to  fall  the  men  woe 
supposed  to  holler  "Timber  I"  and  give  the 
men  a  chance  to  get  away;  that  the  practice 
of  giving  warning  in  that  way  bad  been  fol- 
lowed during  all  of  the  time  they  had  been 
In  the  camp;  that  the  men  were  choM^nc 
swamping,  and  cutting  about  200  fe^  fur- 
ther up  than  he  vras;  that  he  saw  tbe  tree 
fall  that  struck  plaintiff;  that  he  did  not 
hear  any  warning  or  notice  given  that  tbe 
tree  was  to  be  ftiled;  that  be  saw  tbe  tree 
tall  and  heard  some  one  hoIla>,  some  raw 
groaning,  and  want  down  there  with  Us 
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*  cant  book  and  saw  plaintUI  and  another  man 
lying  on  tbe  road;  that  he  thought  the  man 
who  hollered  waa  the  man  who  was  hurt 
with  plaintiff;  that  the  tree  was  about  the 
Bize  of  an  ordinary  telephone  pole,  about  100 
feet  long;  ttuLt  as  the  tree  struck  the  ground 
U  was  broken  Into  pieces ;  that  he  then  went 
down  to  the  camp  to  get'  help ;  that  he  could 
hear  chopping  all  around  him  where  be  was 
working ;  that  tbe  skidway  was  up  about  100 
feet  above  where  plaintiff  waa  working;  that 
be  Itad  seen  the  two  men  cutting  timbers  for 
the  bridge  that  day  ;  that  the  men  who  were 
cutting  tike  timl>er8  for  the  bridge  and  carry- 
ing them  to  plaintiff  had  been  working  that 
day  fiirther  iq>  Uie  draw  teem  ttu  camp  and 
beyond  where  he  waa  worUng^-lartber  away 
from  plaintiff  than  be  waa. 

The  pliyslctan  who  treated  the  lewondent 
teaClfled  to  the  Injnrlea  and  thtfi  peirma- 
nency. 

Tin  testliiK>Dy  of  fha  aiq;»eUant  waa  direct* 
ed  to  the  eatabUahment  vt  the  propoeitloit 
that  tbe  respondent  was  In  diarge  of  tbe 
wfNTk  of  eonstntctlng  the  bridge,  and  that 
thoae  who  eat  the  tree  that  caaaed  £he  In* 
Jury  were  trorklng  vnder  bia  direction.  The 
walking  boas  of  the  ai^Uant  teatUled  that 
be  had  general  charge  of  the  camps  of  tbe 
appellant,  and  that  there  wa«  from  40  to  60 
men  working  In  each  camp;  that  each  camp 
bad  a  foronan;  Uiat  he  talked  wltb  respond- 
ent aboDt  goiag  to  camp  No.  2  to  boUd  a 
acoot  road,  and  look  after  that  work.  On 
crosa-^uuninatlon  he  teaOfled  that  the  Core- 
man  Badlgan'a  dntiea  ware  to  sbov  tbe  men 
wliere  be  wanted  them  to  work  and  tell  Uiem 
what  to  do;  that  be  was  the  man  who  picked 
oat  the  wOTh,  directed  tbe  nea  what  to  do, 
and  bow  to  do  it;  ^t  tha  re^ndent  waa 
a  common  laborer  at  camp  Ma  1,  and  that 
he  waa  amt  to  camp  Ko.  2  to  look  after  the 
bniiding  of  the  scoot  road  and  a  bridge;  that 
the  witness  bad  never  told  respondent  that 
be  had  been  promoted  to  be  a  boss ;  that  he 
told  him  what  be  wanted  him  to  do  up  there; 
that  he  told  hfan  to  r^rt  to  Badigan,  and 
that  Radlgan  would  show  him  what  to  do. 

Radlgui,  the  foreman  at  camp  No.  2,  tes- 
tified that  respondent  came  there  to  go  to 
work,  and  testified  a«  follows:  "Q.  What 
conTersation  did  yon  haTO  wlUi  Hr.  Locey 
aboat  this  work?  A.  I  showed  him  the  work 
I  wanted  him  to  do,  and  showed  him  what 
I  wanted  him  to  do  it  witii ;  I  also  gave  blm 
tbe  men  I  wanted  to  work  with  him.  Q- 
vniat  did  yon  t^  him  ha  was  to  do?  A.  I 
told  him — I  first  took  htm  and  ahowed  htm 
the  i^ce  in  the  road  to  fix,  and  then  took 
him  and  ahowed  him  a  tum-oot  place  I 
wanted  built  first,  I  b^ere,  and  pat  Um  to 
work  at  if*  He  farther  testified  that  he  told 
fbo  respondoit  that  tiie  mra  were  to  help 
him,  and  that  respondent  was  to  direct  them 
in  their  work;  that  at  that  time  there  were 
aboat  55  men  working  In  that  camp.  Radi< 
gan  further  testified  that  he  had  been  along 
tiiere  several  times  that  day;  that  tie  notieed 


the  men  were  cutting  the  timbers  for  re* 
spondent  on  the  hillside  above  him;  that  he 
noticed  them  several  times  in  dlflerent  places 
on  both  sides  of  tbe  gulch  in  the  vidoity  of 
100  feet;  that  on  tbe  day  of  the  accident 
they  were  working  about  150  feet  from  re- 
spoDdent  On  cross-examination  he  testified 
OS  follows:  "Q.  I  will  ask  you  bow  you  hap- 
pened to  know  where  these  men  were  cutting 
timber  around  Luoey?  A.  It  was  my  busi- 
ness to  know  where  they  were ;  erary  time  I 
went  through  the  woods  I  would  also  find 
out  where  they  were.  Q.  They  were  work- 
ing under  you?  A.  Tea,  i^.  Q.  It  was  your 
business  to  see  that  they  were  attending  to 
tlieir  work?  A.  Xes,  air."  Badigan  also  tes* 
tlfled  tlut  he  waa  tlw  foranan ;  that  tbe  8kid< 
ding  crew  did  not  have  a  boas;  that  tbwe 
waa  one  other  boaa  In  that  camp,  namely,  the 
reqKindent;  that  he  did  not  notil^  the  re- 
spondoit  that  ha  had  been  pnnnoted  to  he  a 
boaa ;  that  he  did  know  whether  leapond- 
aat  knew  he  was  a  boss  or  not 

It  clearly  appears  that  Badigan  took  tbe 
zeqjtondait  up  there,  and  told  him  what  be 
wanted  him  to  do^  and  how  he  wanted  it 
done^  and  that  ha  told  the  other  men  what 
ha  wanted  tliem  to  do,  and  did  not  inform 
reqpondent  that  he  bad  been  made  a  boaa  os 
that  he  had  charge  of  any  men. 

In  rebuttal  respond«it  teetlfled  tbi^  a  man 
by  the  name  of  Hullui  was  the  man  who 
aent  him  np  there  to  omatr^cC  the  bridge; 
that  the.  wttnesa  Ghurlaon  never  sgoko  to 
him  aboat  It,  and  no  one  evu  told  him  that 
he'  waa  to  have  dtarge  of  anything  or  of 
uiy  men. 

The  Jury  reodered  a  verdict  In  favor  of 
the  respondent  for  tho  sum  at  f2,999L 

Foot  errors  are  assigned  aa  the  baals  for 
the  reversal  of  the  Judgment:  (1)  That  the 
trial  coort  erred  in  denying  appcOlant'a  mo- 
tion for  a  nonsuit;  (2>  that  the  court  erred 
in  denying  appellant's  motion  for  a  directed 
verdict;  ^  that  the  coort  erred  in  dwying 
appeUanfa  motion  for  a  Jndpnent  non  ob- 
stante veredicto;  (4)  tliat  the  ooart  erred  In 
demying  appellant's  motion  for  a  new  trlaL 

[1]  It  la  first  contoidejl  that  tbe  req>ond< 
ent  waa  an  experienced  woodsman,  and  had 
had  many  years'  vrptxiOMO  In  logghig  campa, 
and  he  teatlfled  that  it  waa  the  custom  or 
rale  in  tlie  campa  of  the  aivellant  company 
to  give  notice  or  warning  to  the  men  when 
a  tree  waa  abont  to  fall,  and  that  alnce  it 
waa  the  custom  or  rale  of  tbe  anwUant  com- 
pany that  the  mm  felling  trees,  btfore  the 
tree  falls,  must  "holler"  or  cry  out  tbe  word 
'^mherl"  ia  wder  to  give  the  men  a  chance 
to  get  out  of  the  way;  tbat,  if  the  servant 
neglects  to  give  the  signal  or  warning  on 
felling  a  tree^  aoch  n^lect  ia  the  fault  of  a 
fellow  servant,  and  the  employer  la  not  lia- 
ble for  any  damage  resulting  therefrom.  The 
question  then  is  directly  presented  whetbw 
those  who  foiled  the  tree  were  fellow  serv- 
ants of  the  respondent,  and  whether  their 
neglect  to  give  ttke  signal  or  waminf  leqnlrr 
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ed  to  be  given  on  the  falling  ot  a  tree  was 
the  neglect  or  carel^sness  of  a  fellow  serv- 
ant for  which  the  employer  was  not  liable. 

[2]  We  think  the  graeral  rule  of  law  Is 
that,  when  a  master  Is  engaged  In  a  com- 
plex or  hazardons  business,  he  mast  promul- 
gate and  adopt  such  rules  and  regulations 
for  the  conduct  of  his  business  and  the  gov- 
ernment of  his  servants  In  the  discharge  of 
their  duties  as  will  afford  reasonable  pro- 
tection to  tbem,  and  that  It  is  the  duty  of 
the  master  to  use  reasonable  care  to  see 
that  the  rules  adopted  by  him  for  the  safety 
of  his  servants  are  complied  with,  and,  If 
he  fails  to  do  so,  be  will  be  responsible  for 
Injuries  resulting  from  fbilure  of  compli- 
ance. 

In  Fotlatch  Lumber  Co-  v.  Anderson  (O. 
C.  A.)  199  Fed.  742,  which  is  a  case  quite 
similar  to  the  one  under  consideration,  after 
stating  the  duties  of  the  corporation  sub- 
BtantiaUy  as  above  set  forth,  the  court  said: 
"Nor  was  It  disputed  that  the  duties  Just 
spedfled  are  positive  obligations  imposed  up- 
on the  master  by  law,  and  that  he  is  liable 
for  the  negligent  performance  of  snch  duties, 
whether  be  undertakes  their  performance 
personally,  or  delegates  them  to  another." 
The  court  also  held  that  It  would  be  un- 
reasonable to  expect  a  man  in  a  crew  of 
"swampera"  to  do  bis  work  of  cutting  down 
brush,  and  at  the  same  time  protect  himself 
against  the  danger  of  trees  falUng  on  him 
cat  by  men  In  another  crew  near  by,  unless 
the  men  cutting  the  trees,  or  some  one  know- 
ing the  danger,  would  give  him  warning. 
The  fact  that  the  appellant  OHnpany  had 
adopted  rules  In  regard  to  giving  warhlt^ 
would  Indicate  that  there  was  a  necessity 
for  such  rules  and  their  enforcement  The 
respondent  was  employed  to  construct  a  cer- 
tain bridge  or  turn-out  The  appellant  un- 
dertook to  furnish  him  the  poles  or  timber 
for  that  purpose,  and  the  evidence  shows 
ttiat  he  had  no  snpervislon  or  control  over 
those  who  felled  the  timber  and  delivered  it 
to  him  for  use  in  constructing  the  bridge. 

In  Onmilngtiam  v.  Adna  Mill  Co.  (Wash.) 
127  Pac.  860,  the  orart  held  that  fatlers  In 
a  logging  camp  are  not  fellow  servants  of  the 
members  of  a  crew  engaged  in  hauling  lo^ 
from  the  woods,  where  they  are  left  by  the 
fallers,  and  that  the  employer  falUi^  to 
haTO  proper  warning  glv^  before  fallers  of 
trees  canae  tbem  to  fall  across  the  haulback 
llnc^  where  plaintiff,  a  member  of  the  haul- 
ing crew,  is  exposed  to  unexpected  dai^r,  is 
guilty  of  actionable  negligence.  In  that  case 
the  n^illgence  ^pon  which  the  acthni  was 
predicated  wfas  the  failure  to  give  a  OgoBl 
or  wurnlng  to  the  person  injured  that  a  tree 
was  about  to  fan.  In  the  course  of  that  de- 
cision the  court  said :  "TIw  evidence  shows 
that  respondoit  and  the  fallers  were  working 
in  aerate  places,  at  a  different  charactw 
of  employment  and  that  they*  were  not  in 
view  of  each  other.  This  being' true,  the 
failure  ot  tlu  joaster  to  see  that  a  proper 


wamli^  or  signal  was  given  t>efore  the  fall- 
era,  whom  respondent  could  not  see,  caused 
a  large  tree  to  fall  across  the  haulback  line 
constituted  n^lUenc^  as  It  necessarily  a- 
posed  respondent  to  a  sudden  and  unexpect- 
ed danger.  Under  such  circumstances,  it 
was  the  nondelegable  duty  of  the  master  to 
see  that  a  signal  or  warning  was  given."  As 
touching  upon  the  question  here  involved, 
see  Belleville  Stone  Co.  of  New  Jersey  v. 
Mooney,  61  N.  J.  Law,  253,  39  AtL  7«4,  39 
L.  R.  A.  834,  which  is  a  well-construed  case. 
In  the  course  of  the  decision  the  court  said: 
"We  conclude,  therefore,  that  it  was  part  of 
the  defendant's  duty  to  the  plaintiff  that 
proper  care  should  he  exercised  in  giving 
warning  of  an  expected  blast  In  select- 
ing the  person  who  was  to  flre  the  blast  as 
the  p»son  to  give  the  warning,  the  defmd- 
ant  probably  chose  the  man  best  able  to  per- 
form that  duty;  but  as  the  defendant's  re- 
sponslbillty  extended  beyond  the  selection  of 
an  agent,  and  included  the  warning  itself, 
it  must  answer  for  negligence  In  the  giving 
of  warning,  no  matter  bow  fit  was  the  cliosen 
agent"  Substantially  the  same  doctrine  is 
laid  down  in  Ondls'  Adm'x  v.  Great  A.  &  P. 
Tea  Co.,  82  N.  J.  Law,  611, 81  Aa  856.  That 
was  a  case  in  which  there  was  n^lect  in 
giving  a  warning,  and  It  was  held  tiiat  n^- 
lect  to  give  the  warning  was  legally  Imputed 
to  the  employer,  as  the  servants  he  required 
to  give  tfie  warning  were  not  to  be  regard- 
ed In  law  aa  fdlow  servants  engaged  in  a 
common  emplo^ent  This  doctrine  la  also 
reci^nized  in  Koemer  v.  St  Louis  Car  Co, 
209  Mo.  141,  107  S.  W.  481,  17  L.  B.  A.  (N. 
S.)  292.  In  that  case  it  was  the  foreman's 
duty  to  give  the  warning,  but  aa  we  view 
it,  that  would  make  no  difference,  as  the 
faller  of  the  tree  and  respondent  were  not 
fellow  servants  in  regard  to  the  duty  of  giv- 
ing the  warning  or  signaL  See^  also,  Kenq»> 
fert  T.  Gas  Traction  Ga  (Iflnn.)  130  N.  W. 
145. 

[3]  In  a  very  recent  decision  from  Hinne* 
sofa — Elwduck  T.  Crooks  ton  Lumber  Co^ 
140  N.  W.  126— the  court  rect^lced  that 
where  signals  are  employed  In  the  general 
work  of  the  master,  and  are  used  aol^  In 
dlreetli^  the  movemoit  of  machinery  or  In- 
strumentalltiea  connected  with  tbe  emidoy- 
ment,  the  equals  are  mere  details  of  the 
work,  and  the  taUura-on  tbe  part  of  sorants 
to  give  them  does  not  cliarge  tlie  master  wUb 
liability,  and  held  as  follows :  "But  when 
the  place  of  woric  is  inherezitly  dangerous 
and  signals  are  required  by  orders  of  the 
master,  or  by  common  custom,  for  the  pro- 
tection of  the  employte  and  to  provide  and 
to  maintain  for  them  the  safety  of  ttadr 
place  of  work,  and  are  telled  upon  by  Qm 
^ployte  as  a  means  of  saving  ttaemselvas 
from  harm,  It  becomes  the  absolute  duty  of 
the  master  to  give  tbem,  and  a  failure  to  do 
so,  though  the  failure  be  the  neglect  of  a 
servant  engaged  In  the  common  onployment, 
xmie^  the  master  liable  to  a  aervai^  who  i* 
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Injured  la  coDsequence  of  tbe  neglect  This 
principle  of  the  law  of  master  and  gervaut  is 
thoroughly  settled  In  this  state."  And  fur- 
ther on  in  the  opinion  the  court,  comment- 
ing  on  the  case  of  Anderson  r.  Goal  Co.,  108 
Mlnu.  455,  122  N.  W.  794.  26  L.  R.  A.  (N.  S.) 
624,  said:  "Counsel's  criticisms  of  the  deci- 
sion in  that  case  are  not  sound.  They  ap- 
parently overlook  tbe  essential  element  made 
the  foundation  of  that  decision,  namely,  the 
dangerous  character  of  tbe  work,  and  the 
necessity  of  signals  tor  the  protection  of 
employes." 

In  Anderson  t.  Coal  Co.,  supra,  the  court 
said:  "The  rules  of  law  as  to  how  far  the 
master  may  delegate  his  duty  to  his  servant 
appear  in  a  measure  to  hare  been  rather 
rendered  uncertain  than  to  have  been  defi- 
nitely determined  by  the  mass  of  decision  on 
tills  subject  The  opinion  lias  been  frequent- 
ly expressed  as  In  Brabbits  t.  Chicago  &  N. 
W.  B.  Co.  (1875}  38  Wis.  289-299 :  'It  would 
be  monstrous  to  allow  [the  master]  to  re- 
lieve himself  from  all  liability  for  a  breach 
of  that  duty  [to  the  servant]  by  simply 
charging  one  of  [his]  Inferior  o£Bcers  or  serv- 
ants with  its  performance.'  This  principle 
has  been  reiterated  times  without  number 
by  the  Wisconsin  court  and  by  almost  every 
court  In  the  country.  •  •  •  In  point  of 
fact  tbe  view  these  and  allied  authorities 
have  taken  is  in  large  measure  a  necessary 
product  of  the  transition  In  judicial  opinion 
as  to  what  is  the  criterion  by  wblch  it  shall 
be  determined  who  is  and  who  is  not  a  fel- 
low servant  The  deci^on^  of  courts  of 
other  states  that  under  given  circumstances, 
one  servant  is  a  fellow  servant  of  another, 
are  not  controlling  on  this  court  unless  the 
criterion  by  which  the  relationship  is  deter- 
mined is  the  same  as  In  this  jurisdiction, 
namely,  that  a  fellow  servant  Is  one  to  whom 
the  master  has  not  intrusted  the  i>erform- 
ance  of  some  absolutely  nonassignable  duty 
of  the  master.  The  federal  courts,  having 
originally  announced  the  test  of  superior 
servant  or  the  doctrine  of  control,  then  re- 
jected It,  and  adopted  the  separate  depart- 
ment theory,  'It  has  been  quite  generally 
thought  that  this  theory  lias  been,  In  turn, 
largely  abandoned  and  the  current  test  of  a 
vice  principal  adopted.  But  In  Peters  v. 
George,  154  Fed.  634,  83  C.  G.  A.  408,  Judge 
Gray  said  that  under  the  modern  rule  of  the 
federal  courts  the  theory  of  vice  principal 
as  determining  the  liability  of  a  master  has 
t>een  largely  discarded,  and  that  which  Is 
to  be  considered  aa  merely  and  solely  the 
negligence  of  a  fellow  servant  turns  rather 
on  the  character  of  tbe  act  than  on  the  rela- 
tion of  the  employes  to  each  other."  In  Bar- 
tonshlll  Coal  Co.  v.  Reld,  3  Marcg.  H.  L. 
Cases  266,  283.  Lord  Cranworth  said :  The 
master  is  "bound  to  guarantee  third  persona 
against  all  hurt  arising  from  the  careless- 
ness of  himself  or  of  those  acting  under  his 
orders  In  the  course  of  his  buslnem."  More 


spedflcally :  "No  duty  required  of  •  *  • 
[the  master]  for  the  safety  and  protection 
of  his  servants  can  be  transferred  so  as  to 
exonerate  bim  from  such  liability." 

If  the  rule  were  that  an  enyUoyer  can 
avoid  all  liability  simply  by  delegating  the 
authority  to  a  servant  to  give  warning  of  a 
falling  tree,  it  would  be  a  very  easy  rule  for 
tbe  employer  to  follow  to  avoid  liability, 
should  the  servant  fall  to  give  the  warning 
and  another  servant  be  injured  thereby.  It 
Is  the  duty  of  the  master  to  furnish  a  rea- 
sonably safe  place  for  the  servant  to  work; 
and,  If  it  requires  warning  and  signals  to 
protect  a  servant  from  injury  from  falling 
trees  cut  by  other  servants,  it  Is  the  master's 
duty  to  see  to  it  that  tbe  proper  signals  are 
given,  and.  If  the  injury  Is  caused  by  the 
failure  to  give  the  signals,  the  master  is  lia- 
ble. Bis  liability  or  responsibility  extends 
beyond  the  selection  of  a  servant  or  agent 
to  give  the  signal,  and  includes  the  signal 
itself,  and,  if  the  servant  neglects  to  give  It 
the'  master  must  answer  for  such  negligence, 
as  the  authority  to  a  servant  to  give  a  Blgna:i 
is  nondelegable  and  the  failure  to  give  It  Is 
Imputed  to  the  master  and  the  servant  em- 
ployed to  give  it  is  not  ttie  fellow  servant 
of  the  injured  employe  so  fftr  as  the  giving 
or  failure  to  give  tbe  signal  Is  concerned. 
The  master  cannot  instruct  a  servant  to  do 
or  perform  a  nonassignable  or  nondelegable 
duty  and  escape  liability  if  the  s^ant  neg- 
lects to  perform  such  Anty,  In  case  Injury 
results  to  the  employe. 

We  think  under  the  evidence  In  this  case 
and  the  law  applicable  thereto  the  appellant 
was  liable  for  the  Injuries  to  the  respondent 
We  therefore  conclude  that  the  court  did' 
not  err  In  denying  appellant's  motion  for  a 
nonsuit  Its  motion  for  a  directed  verdict.  Its 
application  for  a  judgment  non  obstante 
veredicto,  nor  in  denying  Its  motion  for  a 
new  trial. 

The  judgment  la  therefore  aflQrmed,  with 
costs  in  tevor  at  tbe  respondent 

AIL8HIB,  a  and  8TBWABT.  X,  oon- 
cor. 

«2  Utab,  W) 

CHARVOZ  V.  SALT  LAKE  CITX. 

(iSnprune  Court  of  Utah.   April  28.  1918.) 

1.  Negligencb  G[  39*)  —  "Attbactive  Nui- 
sances." 

A  thing  may  be  attractive  to  cbildren  and 
inherently  dangerous  without  being  an  attrac- 
tive nuisance,  within  tbe  doctrine  of  the  turn- 
table cases,  which  requires  that  tbe  thing  be  in 
an  unprotected  condinon,  as  well  as  attraf^ve 
and  dangerous-i 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig;  |  65 ;  Dec.  Dig.  §  3».'l 


1  Brown  t.  Salt  Lake  City,  33  Utab.  222.  93  Pac. 
G70.  14  L.  R.  A.  (X.  S.)  819,  118  Am.  St.  Rep.  82S,  14 
Ann.  Can.  lOM ;  Small«r  v.  BaUroad,  34  Utah.  447, 
UB,  98  Pac.  311. 
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2.  Neouobncb  (I  134*)— AcnoNS— SumciEK- 
GT  or  BviDSKCB— Attbactitbitbbs  OF  Nxn- 

BAHCK& 

.  Evidence,  in  an  action  against  a  city  for 
the  death  of  a  child  by  being  drowned  in  a 
stream  condocted  through  a  ditdi  by  the  city, 
hetd  not  to  nifltaln  a  finding  that  the  diild 
wa>  attracted  by  the  warm  water  in  the  ditch. 

[Ed.  Note.— For  other  caw,  aee  N^gence, 
Cent.  Dig.  ||  207-270,  272,  2^3;  Dec.  Dig.  i 
134.*] 

3.  Negligence  (|  134*)- Actions— Suiticibn- 
OT  OF  Evidence— Pboxuiate  Caube. 

£}?idciice,  in  an  action  agalnet  a  dty  for 
the  deatti  of  a  young  child  by  falling  into  warm 
mineral  water  conducted  into  a  ditch  by  the 
city,  held  not  to  suBtain  a  finding  that  the  at- 
tractiyeness  of  the  water  was  tbe  proximate 
cause  of  the  child's  death. 

[Dd.  Note.— For  other  cases,  see  Negligence, 
Uent  VU[.  li  207-270,  272,  27S;  Dec.  Dig.  I 

4.  Nboligenob  (f  W*)— Pboximatb  Cause. 

To  bring  a  case  within  the  doctrine  of  tbe 
tnmtable  cases,  tbe  attractiTeness  of  the  al- 
leged nnlsance  most  haw  been  tbe  proximate 
cause  of  the  injnry. 

[Ed.  Mote.— For  other  caaes,  ase  NegUgence, 
Cent  Dig.  H  tlO*  70  i  Dec.  Dig.  {  B«.«l 

6.  NBGLIGBNCI  (S  30*)  —  ATTEACnVE  NUI- 
SANCE. 

A  small  stream  of  warm  mineral  water  con- 
ducted into  a  ditdi^  and  through  a  culvert  by  a 
eity,  after  It  had  been  used  for  bathing  and 
medicinal  purposes,  would  not  constitute  an  at- 
tractive nnisance,  so  as  to  make  the  city  liable 
for  a  child's  death  therein,  under  the  doctrine 
of  tbe  turntable  cases. 

[Ed.  Note.— For  other  cases,  see  Ne^igence, 
Cent  Dig.  f  O&i  Dec.  Dig.  1  30.*] 

0.  Evidence  (i  10*)— Judioiax.  Notiob. 

Tbe  Supreme  Court  will  take  Judicial  no- 
tice of  the  fact  that  there  are  many  miles  of 
small  streams  that  flow  in  ditches  or  flumes  in 
the  state  which  may  be  more  or  leas  attractive 
to  children. 

[Bd.  Note^For  other  case&  see  Evidence, 
Cent.  Dig.  II  0-14;  Dec.  Dig.  |  la*] 

Appeal  from  District  Court,  Salt  Laite 
County ;  O.  W.  Morse,  Judge. 

Action  by  Maurice  A.  Charroz  agaiuBt  Salt 
Lake  City.  From  a  Judgment  for  ^IntifT, 
defendant  appeals.  Reveraed  and  remanded, 
with  directions  to  grant  a  new  trial. 

H.  J.  Dlninny,  City  Atty.,  and  Aaron  My- 
ers, Asst  City  Atty.,  both  of  Salt  Lake  City, 
tor  appellant  M.  E.  WUaon,  of  Salt  lAke 
City,  for  respondent 

FRICK,  J.  This  Is  an  action  brought  by 
respondent,  as  parent,  to  recover  damages 
for  the  death  of  an  infant  child,  whose  death, 
It  is  alleged,  was  caused  through  the  negli- 
gence of  the  appellant  a  municipal  corpora- 
tion. After  stating  the  necessary  matters  of 
Inducement  the  acts  of  negligence  relied  on 
are  alleged  In  the  complaint  as  follows: 
"That  the  said  dty  further  owned,  control- 
led, and  maintained  at  the  Intersection  of 
Eighth  North  and  Third  West  streets  a  cer- 
tain culvert  conveying  a  stream  of  hot  sul- 
phur water,  which  stream  was  likewise  own- 
ed, controlled,  and  negligently  maintained 
by  the  above-named  city  along  thp  nortii  side 


of  El^th  North  between  Second  West  and 
the  west  side  of  ThlM  West  street ;  that  the 
said  stream  of  water  was  from  10  inches  to 
a  foot  In  depth,  and  was  negligently  left  by 
said  city  oi>^  and  uncovered,  and  that  the 
same  was  attractive  to  children,  and  should 
have  been  covered;  and  that  tbe  said  cul- 
vert through  which  the  stream  of  water  was 
conducted  by  tbe  said  dty  was  negllgmtly 
left  without  any  guards  or  other  protectioD 
or  means  to  prevent  a  person  of  tbe  deceas- 
ed's descrlpUon  from  iiaasiiiif'  Into,  said  cnl- 
vert" 

It  Is  then  further  alleged  that  on  the  26th 
day  of  October,  1010,  the  infant  child  of  re- 
spondent of  the  age  of  upwards  of  IT 
months,  fell  Into  the  "stream"  of  crater, 
aforesaid,  and  was  drowned,  and  that  by 
reason  of  her  death  respondent  was  dam- 
aged, etc. 

The  appellant  filed  an  answer  to  the  com- 
plaint, in  which  it  dented  substantially 
all  the  material  allegations,  and  as  an  af- 
firmative defense  pleaded  contributory  negli- 
gence on  the  part  of  both  tbe  respondent  and 
the  mother  of  the  ddld,  who  was  Its  cus- 
todian. 

A  trial  upon  these  Issues  to  a  Jury  result- 
ed in  a  verdict  In  favor  of  respondent  for 
the  sum  of  91,000.  The  court  entered  Judg- 
ment upon  the  verdict  and  appellant  pre- 
sents the  record  to  this  court  on  a^ieal  and 
asks  us  to  reverse  the  Judgment 

The  evidence  upon  which  the  verdict  oC 
the  Jury  and  Judgment  are  based  ts,  In  eath 
stance,  as  follows : 

The  respondent  with  his  family,  consisting 
of  a  wife  and  five  children,  ranging  in  age 
from  0  years,  the  oldest  down  to  17  months 
and  a  few  days,  the  youngest  the  latter  be- 
ing the  child  in  question,  for  several  years 
lived  on  West  Eighth  North  street  near  Third 
West  street  in  Salt  Lake  City.  His  house 
was  on  the  north  side  of  tbe  street  fadng 
south.  In  front  of  the  house.  In  the  street 
from  6  to  8  feet  from  the  sidewalk,  at  the 
point  where  the  gutters  are  customarily  and 
usually  placed  in  the  streets  of  Salt  Lake 
City,  there  was  a  ditch  about  1  foot  de^ 
and  about  18  Inches  wide.  In  which  there 
was  constantly  flowing  a  stream  of  warm 
water  which  came  from  what  is  known  as 
the  warm  springs,  which  are  situated  on  the 
east  side  of  North  Second  West  street  and, 
as  near  as  we  can  get  at  the  exact  distance 
from  the  record,  respondent's  house  Is  be- 
tween 600  and  800  feet  in  a  northwesterly 
direction  from  said  springs,  and  the  place 
where  the  child  was  found  dead,  as  herein- 
after stated,  is  about  100  or  125  feet  farther 
therefrom.  The  water  of  the  wrings  comes 
out  of  the  earth  at  a  temperature  of  about 
112  degrees  Fahr.,  and  where  It  leaves  the 
bathhouse  on  its  way  into  the  dltdi  in  ques- 
tion, running  In  front  of  respondent's  house, 
the  water  has  a  temperature  of  from  lOS  to 
105  degrees  Fahr.  Excepting  where  the  «a- 
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ter  flows  across  Second  West  street,  it  flows 
In  an  open  ditch  after  It  leaves  the  warm 
springs,  and  Is  necessarily  somewhat  cooler 
when  it  passes  respondent's  hoase.  The  wa- 
ter Is  what  Is  known  as  white  sulphnr  wa- 
ter, and  it  is  used  for  bathing  purposes  and 
leased  by  the  dty  to  others.  Some  people 
drink  the  water,  and  a  very  large  number 
bathe  In  it,  and  many  of  the  bathers  remain 
in  the  water,  respondent  said,  who  worked  in 
the  bathing  establishment,  tiom  "three  to 
four  hours  at  a  time."  The  amount  of  wa- 
ter flowing  from  the  warm  springs  into  the 
dltcb  is  about  L7  or  1.8  second  feet,  mak- 
ing a  stream  of  water  from  6  to  S  inches 
deep  and  about  IS  indies  wld&  The  banks 
of  the  ditdi  and  the  depth  thereof  are  some- 
what irregular,  so  that  the  water  at  places 
Is  deeper  than  at  others.  When  the  weather 
is  cool  or  cold,  some  steam  or  vapor  arises 
from  the  water.  The  foil  of  the  dit(^  va- 
ries; the  greatest  fall  being  In  front  of  re- 
^ndent's  dwelling,  where  It  is  about  8% 
per  cent,  and  leas  than  that  above  and  be- 
low that  point 

On  October  26,  1910,  about  three  minutes 
before  12  o*cIo<^,  noon,  the  wife  of  respond- 
ent and  mother  of  the  deceased  child,  nam- 
ed Ruth,  was  at  or  near  the  front  door  in- 
side of  her  Iwuse,  combing  the  hair  of  one 
of  Ruth's  Uttie  Bi8ter&  At  that  time  Ruth 
was  immediately  in  front  of  the  house  ou 
the  sidewalk  leading  from  the  front  door  to 
the  sidewalk  in  the  street  running  east  and 
west  in  front  of  the  lot,  playing  with  a  little 
boy  and  girl,  both  oldw  than  she.  A  few 
minutes  after  12  o'clock  the  mother  missed 
Ruth  and  at  once  started  to  look  for  her. 
She  saw  the  little  boy  and  girl  with  whom 
Ruth  had  been  playing  going  in  an  easterly 
direction,  and  the  motlm:  started  westerly, 
going  to  Third  Weat  street  which  was  about 
100  or  125  feet  west  of  her  house,  and  from 
there  she  went  a  little  ways  north  and  look< 
ed  and  called  for  Ruth,  but  did  not  see  her, 
wlien  she  retraced  her  steps  southerly,  and 
in  apinroachlng  the  ditch  she  saw  the  child 
lying  in  the  water  at  the  west  end  of  tlie 
culvert  spoken  of  In  the  complaint  which 
was  placed  across  the  ditch  or  stream  at  the 
point  where  the  sidewalk  running  north  and 
south  on  Third  West  street  would  run  if  It 
were  extended  in  a  southerly  direction. 
Wben  the  mother  found  the  child,  it  seemed 
lifeless,  and  although  a  doctor  was  sent  for 
immediately  to  St  Mark's  Hospital,  which 
was  about  a  blo<^  distant  from  where  the 
child  was  fOundi  all  efforts  to  revive  the 
child  failed. 

The  mother  testified  that  the  child  "had 
never  been  near  the  ditch  before";  that  It 
feared  the  ditch.  Indeed,  the  mother  testi- 
fied tliat  all  of  her  children  feared  the  ditch, 
and  none  ever  fell  into  It  Respondent  testi- 
fied that  several  families  lived  along  the 
street  where  the  ditch  in  question  is  located; 
that  the  dilldren  would  play  in  the  street 
and  on  tba  sldewalkr  whidi  Is  about  eight 


feet  distant  from  the  ditch,  but  when  be  was 
asked  If  any  of  those  children  ever  played 
"In  close  proximity  to  the  stream"  he  left 
the  Question  unanswered.  There  is  no  evi- 
dence that  any  child  or  children  ever  fell 
into  the  ditch,  or  in  the  water  running  there- 
in, or  that  any  of  them  were  actually  attract- 
ed by  the  water  flowing  In  the  ditch  at  any 
time.  A  lady,  who  lived  about  300  or  400 
feet  In  a  northwesterly  direction  from  re- 
spondent's house  on  Third  West  street,  stat- 
ed the  time  of  the  day  when  the  mother 
found  the  child  In  the  ditch,  as  aforesaid,  to 
have  been  a  little  later  than  the  mother  stat- 
ed It  to  have  been.  This  lady  also  testified 
that  little  Ruth  was  quick  and  active  on 
her  feet;  that  she  at  times  would  go  J:o  the 
lady's  house  alone.  Both  the  respondent 
and  his  wife  also  said  that  the  little  girl  wai 
very  active  on  her  feet 

Upon  substantially  the  foregoing  evidence 
the  respondent  rested,  and  appellant's  coun- 
sel Interposed  a  motion  tor  a  nonsuit  uptm 
various  ground^  but  priu<dpally  that  tfaoe 
was  no  evidence  of  negligence  The  xootton 
was  denied.  The  appelant  then  Introduced 
some  evidence  but  It  is  not  neceasaiy  .to 
refer  to  1^  ^cept  to  state  that  from  It  it 
appeared  that  by  actual  measnrement  the 
amount  of  water  flowing  In  tbe  dltdi  from 
the  warm  springs  was  constant,  and  would 
be  increased  only  now  and  then  temporarily 
by  reason  of  storms;  that;  the  volume  pf  wa- 
ter pasdng  tbrongb  or  under  tbe  oilvwt 
where  the  child  was  found  was  4  inches,  deqi 
and  20  Inches  wide;  that  tbe  greatest  Teloc- 
ity  of  the  stream  was  about  feet  per  sec^ 
ond,  but  at  the  culvert  It  was  conidderably 
less,  because  there  was  much  less  &U  at  that 
point;  that  there  were  about  000  miles  of 
aimllar  ditches  In  Salt  Lake  City;  and  tliat 
tbe  culvert  where  the  child  was  found  was 
precisely  tbe  same  in  size  and  structure  as 
were  all  such  culverts  on  the  line  of  side- 
walks crossing  the  gutters  or  ditches.  These 
facts  were  all  practically  conceded  by  re- 
spondent's counsel. 

After  introducing  the  foregoing  evidence, 
in  connection  with  other  evidence,  which  it 
is  immaterial  to  refer  to,  appellant  also  rest- 
ed, and  re<iaested  the  court  to  direct  the 
jury  to  return  a  verdict  In  favor  of  appellant 
upon  the  grounds  ifpedfically  set  forth  In  tbe 
motion,  the  gist  of  which  is  that  respondent 
bad  failed  to  make  a  case  for  the  Jury. 

The  district  court  In  imsslng  upon  the  mo- 
tion to  direct  a  verdict  in  part  said:  "I  rul- 
ed upon  the  nonsuit  as  I  did  for  the  reason 
that  the  Supreme  Court  [this  court]  has  de- 
cided in  the  Brown  Case  [Brown  v.  Salt  Lake 
City,  83  Utah,  222  («3  Pac  570.  14  L.  R.  A. 
[N.  S.]  610,  126  Am.  St  Rep.  828,  14  Ann. 
Cas.  1004)]  that  certain  things  maintained 
by  the  city  were  attractive  to  children  of 
immature  years,  and  were  dangerous  in  them- 
selves, therefore  coming  within  what  Is  c<Hn- 
monly  called  the  tomtable  cases  and  cwea 
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that  have  followed  those  cases.  Then  they 
[tMB  court]  proceeded  to  say  that  turntable 
cases  ought  not  to  be  conaned  to  ^ngerous 
machinery  alone,  but  to  anything  that  Is  at- 
tractive. It  seems  to  me,  from  reading  the 
focts  and  language  of  the  Supreme  Court  in 
that  case,  that  a  stronger  case  la  made  out  In 
this  case,  bringing  It  within  the  turntable 
cases,  than  in  the  Brown  Case."  The  court 
theA  proceeds  to  say  that  warm  water  flow- 
ing in  a  ditch  la  more  attractlTe  to  dilldren 
than  a  dark  tunnel  would  be,  smSx.  as  was  the 
thing  complained  of  in  the  Brown  Case.  Pro- 
ceeding further  the  court  says:  "The  Supreme 
Court  in  that  case  IBrown  Case]  said,  under 
the  undisputed  focts  of  that  case,  if  tiiey 
were  the  triers  of  the  fact,  they  would  hare 
found  there  was  no  n^Ugence.  I  hardly 
know  Just  what  tiiey  meant  by  that"  The 
court,  tai  addressing  counsel,  fnrttier  aald: 
'1  will  say  this,  gentlemen,  It  Is  a  very  close 
ease,  and  I  would  not  be  surprised  at  all 
if  the  Supreme  Court  would  view  this  cose 
as  not  coming  within  Uie  theory  laid  down 
[in  the  Brown  Case],  bat  It  seems  to  me  it 
does.**  The  court  then  aald:  "Attractireness 
— I  think  that  Is  the  only  question  to  submit 
to  the  jury."  The  court  therefore  submitted 
the  questions  to  the  jury  whether  the  water 
flowing  In  the  ditch  was  attractive  and  dan- 
gerous to  small  children,  whether  the  deceas- 
ed child  was  attracted  by  the  water,  and 
whether  her  death  was  caused  as  a  result 
of  baring  been  lured  or  attracted  by  the  wa- 
ter In  said  ditch,  and  further  directed  the 
Jury  to  find  what,  If  any,  damages  the  re- 
spondent sustained,  if  they  found  for  him. 

The  principal  reason  urged  by  appellant's 
counsel  why  the  judgment  should  be  reversed 
Is  that  the  district  court  erred  In  refusing 
to  direct  the  Jury  to  return  a  verdict  In 
favor  of  appellant,  for  the  reason  that  there 
is  no  evidence  In  support  of  the  material 
allegations  of  the  complaint.  By  referring 
to  the  reasons  given  by  the  district  court 
why  it  refused  to  direct  a  verdict,  tt  be- 
comes clear  that  the  court's  refusal  was  bas- 
ed upon  what  It  contended  this  court,  In  the 
opinion  deciding  Brown  v.  Salt  Lake  City, 
supra,  had  said.  We  confess  that  we  are 
unable  to  find  anything  that  Is  said  or  Inti- 
mated in  the  Brown  Case  which  justifies  the 
conclusion  reached  by  the  district  court  Nor 
Is  there  anything  that  we  omitted  to  say  In 
the  Brown  Case  that  In  any  way  sustains 
the  district  court's  conclusion.  Of  course, 
if  we  bad  said  what  the  district  court  says 
we  did,  namely,  that  the  doctrine  of  the  so- 
called  turntable  cases  applies  to  "anything 
that  Is  attractive"  and  is  Inherently  dan- 
gerous to  children  of  Immature  Judgment 
then  the  court  might,  perhaps,  have  been 
Justified  in  rulii«  as  it  did.  We,  however, 
not  only  did  not  say,  either  directly  or  in- 
directly, that  "anytbbig"  that  la  Inherently 
dangerous  and  attractive  or  alluring  to  chil- 
dren of  Immature  Judgment  comes  within  Qie 


doctrine  of  the  turntable  cases,  but  we  took 
spe<4a]  pains  to  avoid  a  misunderstandlDg  by 
saying  precisely  the  contraiy.   In  the  Brown 
Case  we  pointed  out  that  the  decisions  re- 
lating to  the  principle  Involved  in  tlie  turn- 
table cases  were  somewhat  at  variance  with 
respect  to  what  facts  bring  a  particular  esse 
within  the  doctrine.  After  giving  the  sabjeet 
careful  consideration,  we  there  dasslfied 
the  cases  and  adopted  the  rule  laid  down  by 
Mr.  C3iie£  Justice  Beatty  in  the  case  of  Fe- 
iers  V.  Bowman,  116  CaL  85^  47  Pac  113. 
G98,  56  Am.  St  Hep.  106.   In  order  to  avoid 
any  misapprehension  with  respect  to  Jnst 
how  far  we  adopted  what  the  California 
Supreme  Court  in  speaking  through  Mr. 
Chief  Justice  Beatty,  had  said,  we  copied 
the  language  of  the  eminent  Jurist  and  said 
that  the  limitations  of  the  doctrine  pointed 
out  by  him  were,  In  our  Judgment  proper 
limitations ;  and  hence  we  adopted  them  as 
the  rule  of  this  court  As  another  precauti(»i 
we,  in  the  Brown  Case,  33  Utah,  239,  98  Pac. 
670,  14  L.  R.  A.  (N.  S.)  619,  126  Am.  St  Bep. 
826,  14  Ann.  Cas.  1004,     pointed  out  that 
many  things  may  be  really  attractive  or 
alluring  to  young  children  and  may  be  in- 
herently dangerous  to  them,  but  notwith- 
standing that  fact  the  d'x^trine  of  the  turn- 
table cases  could  not  be  api^ied  thereto.  On 
page  240  of  33  Utah  (93  Pac.  570, 14  L.  R.  A. 
[X.  S.]  619,  126  Am.  St  Bep.  828,  14  Ann. 
Cas.  1004)  we  again  affirmatively  adopted 
the  doctrine  as  laid  down  by  Mr.  Chief  Jus- 
tice Beatty,  and  then  proceeded  to  apply  the 
principle  involved  in  that  doctrine  to  the 
facts  of  the  case  In  band.   We  need  not  re- 
peat the  language  there  used,  since  it  qweks 
just  as  much  for  Itself  there  as  it  would 
if  we  repeated  It  here,  and  we  have  no  desire 
at  this  time  to  depart  In  the  lea^t  degree 
from  the  rule  as  laid  down  In  the  Brown 
Case. 

In  referring  to  that  portion  of  the  <^i(nloD 
In  the  Brown  Case  where  we  refused  to  In- 
terfere with  the  finding  of  the  Jury  that  the 
tunnel  there  In  question  was  attractive  sod 
dangerous  to  the  boys,  the  district  court 
says:  "I  hardly  know  what  tocy  meant  by 
that"  Whatever  faults  may  be  attributed 
to  the  decision  In  the  Brown  Case,  it  ca- 
tainly  Is  free  from  the  fault  of  b^g  nnln- 
telll^ble,  and  especially  with  respect  to  the 
point  now  under  consideration.  The  dis- 
trict court  intimates  that  inasmudt  as  the 
evld«ice  in  the  Brown  Case  was  practically 
undisputed,  we  therefore  should  have  deter- 
mined the  liability  of  the  dty  as  a  matter 
of  law.  With  respect  to  that  matter  we 
gave  apedflc  reaaons  why  we  refused  to  in- 
terfere with  the  flndlnga  of  the  Jury.  Those 
reasons  may  not  be  convindng  to  all,  but 
the  language  in  which  they  are  coudied  cer- 
tainly is  not  obscure,  and  for  that  reasiMi. 
If  no  other,  we  shall  not  r^eat  it  here.  It 
mnat  suffice  to  say  that  inasmuch  as  the 
boys,  for  about  three  yean,  had  been  per 
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mltted  to  make  a  playgroand  and  a  resort 
of  the  tunnel,  over  tbe  protests  of  the  resi- 
dents in  the  vicinity  in  wMcb  it  was  located 
to  the  dty  council,  and  as  tbe  tunnel  was 
not  necessarily  dangerous  at  the  entrance, 
or  unless  the  boys  went  down  to  where  the 
stream  ot  water  flowed  Into  it,  we  slmply 
beld  that  nnder  all  the  dreumstances  It  was 
a  question  for  the  jury  to  say  whether  the 
city,  through  its  councU,  should  be  charged 
with  notice  that  the  boys,  In  following  their 
natural  boyish  propensities,  might  expose 
tbemselTra  to  the  dangers  which  were  lurk- 
ing In  the  dark  passageway  at  the  point 
where  the  water,  which  caused  the  death  of 
young  Brown,  entered  the  tunnel.  We  are 
still  of  the  oi^nion  that  upon  that  question, 
In  Tlew  of  ell  the  facts  and  dreumstances, 
reasonable  men  could  have  arrived  at  differ- 
ent conclusions;  and  hence  the  question  was 
one  of  fact,  and  not  of  law.  Upon  the  ques- 
tion as  to  whether  the  tunnel  was  attractive 
to  the  boys,  the  evidence  left  no  room  for 
differing  opinions;  but  upon  the  question 
whether  It  was  also  dangerous,  and  thus 
constituted  an  attmcttve  nuisance  withlu  the 
doctrine  of  the  turntable  cases,  reasonable 
men  might  well  have  differed,  and  for  that 
reason  we  treated  the  latter  question  as  one 
of  fact  That  is  all  there  is  to  that  portion 
of  the  Brown  dedsion  which  the  district 
court  seemingly  could  not  understand. 

When  the  Supreme  Court  of  the  United 
States,  in  Railroad  Co.  t.  Stout,  17  Wall.  657. 
21  L.  Ed.  746,  dedded  that  under  the  facts 
of  that  case  the  turntable  was  attractive  and 
dangerous  to  tdilldren  of  Immature  judgment, 
and  hence  constituted  an  attracUve  nuisance, 
that  court  simply  applied  an  old  and  well- 
estabUshed  prlndple  to  new  conditions. 
That  court,  of  course,  did  not  Intend  to,  nor 
could  it,  lay  down  an  inflexible  rule  where- 
by it  could  be  determined  in  advance,  as  a 
matter  of  law,  whether  a  particular  ease 
comes  within  the  doctrine. 

{1]  As  pointed  out  by  this  court  both  In 
the  Brown  C^ise  and  again  in  the  case  of 
Smalley  t.  Railroad,  34  Utah,  447,  448,  08 
Pac.  311,  a  thing  may  be  attractive  or  allur- 
ing to  children  and  be  inherently  dangerous 
and  yet  not  fall  within  the  prindple  govern- 
ing the  turntable  cases.  Again,  a  thing  may 
be  attractive,  but  whether  it  Is  also  danger- 
ous may  be  a  question  of  fact ;  or  It  may  be 
both  attractive  and  dangerous  and  yet  not 
be  the  proximate  cause  of  the' injury  com- 
plained- of;  or,  although  attractive  and  dan- 
gerous, it  may  nevertheless  be  common  and 
natural  and  of  a  character  that  makes  it  im- 
practicable to  be  guarded  against  In  all 
such  cases  the  thing,  whatever  It  may  be, 
lacks  the  element  which  controls  the  doctrine 
of  the  turntable  cases,  namely,  that  to  main- 
tain It  in  an  unprotected  or  unguarded  con- 
dition constitutes  it  an  attractive  and  dan- 
gerous nuisance.  Tbe  well-considered  cases 
In  which  the  doctrine  of  the  Stout  Case  is 
enfMTced  all  proceed  upon  the  foregoiiig  i«lit- 


dple.  It  Is  obvious,  therefore,  that  courts 
camiot  in  advance  lay  down  an  Inflexible 
rule  by  which  all  cases  may  be  determined. 
Nor  will  all  reasonable  men  always  agree 
whether  the  facts  of  a  particular  case  bring 
it  within  the  doctrine  or  not 

[2]  By  applyli^  the  foregoing  general  prin- 
dples  to  the  case  at  bar,  it  at  once  becomes 
manifest  that  for  several  reasons  the  undis- 
puted facts  that  control  this  case  leave  It 
far  outside  of  the  fundamental  prindples 
which  controlled  the  Brown  Case.  What  are 
those  facts?  The  evidence  is  conclusive  that 
neither  the  deceased  child,  nor  any  child, 
was  attracted  by  tbe  water  flowing  in  the 
ditch  in  question.  The  child's  mother  testi- 
fied that  all  of  her  children.  Including  the 
deceased  child,  feared  and  kept  away  from 
the  ditch.'  The  respondent,  when  asked 
whether  the  children  of  the  neighborhood 
were  attracted  to  and  played  in  "close  prox- 
imity" to  the  ditch,  left  the  question  unan- 
swered. The  presumption  or  Inference,  there- 
fore, that  the  deceased  child,  as  well  as  the 
other  children  in  the  neighborhood,  followed 
their  natural  childish  propensities  of  play- 
ing In  the  stream  of  water  is  absolutely  dis- 
sipated or  overcome.  There  Is,  therefore, 
neither  direct  nor  inferential  evidence  in 
support  of  the  implied  finding  that  the  de- 
ceased child  was  attracted  by  the  warm  wa- 
ter flowing  In  the  ditch. 

[1, 4]  Nor  is  there  any  evidence  to  support 
the  finding  of  the  jury,  which  is  necessarily 
Implied  in  the  general  verdict,  that  the  at- 
tractiveness of  the  water  was  the  proximate 
cause  of  the  child's  death.  As  we  have  seen, 
tbe  evidence  Is  directly  to  the  contrary. 
That  the  attractiveness  must  be  shown  to 
have  been  the  proximate  cause  is  clearly  il- 
lustrated by  the  Supreme  Court  of  Illinois 
in  a  very  recent  case,  dedded  December  17, 
1012,  enaUed  McDermott  v.  Burke,  256  UL 
page  407,  100  N.  E.  170,  where  the  court 
said:  "Another  essential  condition  to  liabil- 
ity Is  that  the  attractive  thing,  or  something 
inseparably  connected  with  it  must  be  the 
proximate  cause  of  the  injury."  Indeed,  the 
district  court  recognized  this  rule  and  so 
charged  the  jury  in  this  case;  but.  as  we 
have  seen,  there  is  no  evidence  to  support  an 
affirmative  finding  upon  that  subject  and  a 
charge  upon  a  subject  which  requires  an  af- 
firmative finding,  without  any  supporting 
evidence,  is  necessarily  erroneous.  There  Is 
nothing  In  the  evidence  authorizing  an  in- 
ference that  tl^e  child  was  induced  to  go  to 
the  stream  by  reason  of  the  attractive  char- 
acter of  the  warm  water.  Nor  is  there 
any  evidence  with  respect  to  what  particular 
point  along  the  stream  she  went  except  what 
may  be  inferred  from  the  fact  that  she  was 
found  at  the  west  end  of  the  culvert  All 
that  the  evidence  discloses  is  that  she  was 
discovered  in  the  lifeless  condition,  before 
stated  a  short  time  after  her  presence  was 
missed  from  in  front  of  the  house.  It  Is  a 
mere  assumption,  based .  open  no  tan^ble 
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fact  Ouit  the  child  fell  into  the  stream  at 
some  other  point  than  from  the  culvert  where 
she  was  found.  It  is  further  assumed,  with- 
out proo^  that  the  force  of  the  water  In  the 
stream  carried  her  little  body  through  the 
culvert;  and  hence  it  Is  said  the  culvert 
should  have  had  some  protecting  guards  to 
prevoit  a  child  from  passing  under  or 
through  it  In  making  these  assumptions  no 
allowance  for  an  accidental  fall  Into  the 
stream,  either  from  the  culvert^  or  from  any 
otiier  point  along  it,  is  made. .  As  the  testi- 
mony shows,  the  child  was  quite  active,  and 
now  and  then  had  gone  to  a  neighbor's  house, 
which  was  farther  from  her  home  than  was 
%bB  culvert.  In  view  of  these  ^cts  it  is  not 
unnatural  that  she  should  have  gone  as  far 
•  as  the  culvert  In  the  short  time  she  was 
missed.  But,  after  all,  whether  the  child 
was  caused  to  fall  into  the  stream  by  some 
indq^ncrent  force,  whether  she  acddentally 
slipped  and  fell  into  it  in  attempting  to  pass 
over  the  culvert,  or  whether  she  saw  some- 
thing and  in  aii  attempt  to  reach  it  fell  Into 
the  stream,  are  matters  which  are  l^t  to 
■beer  conjecture.  There  is  neither'  a  fact, 
nor  a  series  of  facta,  from  which  it  can  log- 
ically be  Inferred  that  the  reason  the  child 
fell  into  the  ditch  or  stream  was  attrlbntable 
to  its  attractiveness,  and  for  that  reason 
was  lured  to  It  The  only  fact  to  build  upon 
is  that  the  child,  in  some  manner,  got  into 
the  stream.  How  or  where  is,  and  perhaps 
always  will  be,  unknown.  Under  the  most 
liberal  rule  of  permitting  verdicts  to  stand 
when  based  upon  mere  inferences,  this  ver- 
dict cannot  stand,  because  it  is  entirely  bas- 
ed on  conjecture. 

This  opinion  might  end  at  this  point  were 
It  not  for  the  fact  that  the  case  mnst  be  re- 
manded. In  view  of  that  fact,  we  feel  it 
oar  dulT  to  pass  upon  the  principal  ques- 
tion, namely,  whether  the  stream  in  question, 
under  the  undisputed  fftcts  and  inferences 
dedndble  therefrooi.  comes  within  the  prln- 
(Aples  governing  attractive  and  dangerous 
nuisances,  as  they  are  defined  by  this  court 
in  the  Brown  Case. 

[B]  We  are  clearly  of  the  opinion  that  it 
does  not  How  is  a  stream  of  water  which : 
gushes  forth  from  the  mountain  side,  and  in 
all  probability  has  done  so  for  centuries,  a 
thing  which  falls  within  the  doctrine  frus- 
trated In' the  Brown  Case?  There  ts  abso- 
lutely nothing  artificial  about  such  a  stream- 
The  only,  thing  that  is  artificial  is  the  ditch 
in  which  the  water  flows,  and  if  that  bad 
not  been  carved  out  by  man  the  fOrce  of  the 
water  would  soon  bave  carved  one  out  of  the 
earth.  This  stream  U  therefore  no  more  ar- 
Ufldal  than  any  other  stream  of  water  of 
idmilar  size  would  be.  It  is  contended,  bow- 
ever,  that  its  attracttvenesB  and  consequent 
danger  lurk  in  the  temperature  of  the  water. 
Let  It  be  conceded,  for  argument's  sake,'  that 
warm  water  is  more  attractive  to  children, 
especially  in  certain  sei^ns  of  the  year, 
''Nin  cold  water  wo^ld  b&  let  the  question 


still  remains:  At  wbat  tratperatnre  dots 
water  become  or  cease  to  be  eaifedaXtT  at- 
tractive to  cihUdrenT  Is  It  at  the  t«Qpen- 
ture  of  SO,  90,  70,  80,  90^  or  mare  degreei 
F.?  Is  It  not  a  nutter  of  common  knowledce 
that  in  the  hottest  portion  of  the  year,  when 
children  are  most  likely  to  seek  water,  the 
natural  Incllnatton  of  all  la  to  seek  cool  wa- 
ter, rather  than  hot  or  even  warm  trata? 
Treating  the  subject,  therefore,  from  the 
standpoint  Of  conunon  knowledge  and  ex- 
perience, a  stream  of  water  of  approximate- 
ly the  temperature  at  the  surroondlns  at- 
mosphere, 9r  a.  litUe  cooler  perhaps,  woald. 
during  -the  summer  season,  be  more  attrac- 
tive to  <^dren  than  would  be  water  any 
considerable  number  of  degree  wartaa  than 
that  MoreoTOT,  any  stream  of  water  of  Uw 
size  of  the  one  in  question  would  be  quite  as 
attractive  and  alluring  to  cbiljlrai  of  ten- 
der age  as  the  one  In  question.  This  would 
also  be  so  whether  the  stream  was  natural 
or  what  might  be  called  an  arUfldal  one^  or 
whether  the  water  was  running  to  waste,  or 
was  at  some  point  et  either  end  of  the  dltdi 
or  along  It  being  used  for  some  useful  pur- 
pose. 

[I]  In  view  of  this  we  are  required  to  take 
Judicial  notice  of  the  fact  that  there  are 
POTbaps  thousands  of  miles  of  small  streams 
that  flow  in  ditches  or  flumes  in  the  dties^ 
towns,  and  country  districts  within  the  state 
of  Utah  which  are  quite  as  attractive  aad 
alluring  to  children  as  the  stream  In  ques- 
tion. Such  a  stream  Is  therefore  a  most 
common  and  natural  thing,  and  not  nnoom- 
mon  and  uoveL  In  referring  to  this  question 
the  Supreme  Court  of  Arizona,  in  a  recent 
case  Involving  the  doctrine  governing  attrac- 
tive nuisances,  said:  "It  is  a  matter  of  com- 
mon knowledge  that  alluring  and  attractive 
flumes,  such  as  the  one  in  question  In  this 
case,  carrying  running  water  are  ext^kslve- 
ly  used  in  this  territory  not  only  by  mineis 
in  the  necessary  and  proper  conduct  of  tb^ 
business  but  by  farmers  in  the  necessary  di- 
version and  application  of  the  public  streams 
to  a  beneficial  use  upon  their  lands  in  the 
cultivation  of  their  crops.  Not  only  fiome^ 
but  irrigation  ditches,  large  and  small,  slDii- 
lar  in  purpose,  construction,  and  use,  and 
equally  dangerous  and  alluring  to  tbe  dUld, 
are  to  be  found  throughout  the  terribHy 
wherever  cultivation  of  the  land  is  carried 
on,  and  such  conduits,  practically  ImpoasUrie 
to  raider  harmless,  are  Indlspoisable  for  ttie 
maintenance  of  life  and  prosperity.  There  is 
no  distinction  that  can  propaly  be  drawn 
for  liability  for  Injuries  received  b7  a  ddU 
from  any  of  sudb  various  means  of  dlmsUn 
or  use  of  water.  Both  as  a  matter  of  law 
and  as  a  matter  of  pnUle  policy,  we  fed  that 
the  so-called  turntable  doctrine'  should  not 
be  extended  to  cover  anch  a  case  as  Is  bcfc 
prKented."  SAlladay  t.  Old  Dominion,  etc. 
Co.,  12  Ariz.  129,  100  Pae.  442.  That  caw 
was  one  where  a  cliUd  teU  Into  a  flume  wUeb 
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was  carried  acron  a  lot  wbere  the  children 
bad  babltiiaUr  gatherad.  and  jtlayed  before 
ttie  flamtt  waa  coDatmcted,  .and  coutluaed  to 
do  80  thereafter,  and  as  It  was  claimed,  were 
attracted  hy  the  flume.  It  appears  from 
the  record  In  the  caw  at  har,  as  coming  from 
a  wltnen  who  was  well  qualified  to  teatUy 
upon  tiw  stthjeet  that  In  Salt  Lake  Qlty 
there  were  BOO  miles  of  open  ditches  carry- 
ing water  along  the  aides  of  the  streets  in 
a  dmilar  tnasnK  to  that  carried  bj  the 
stream  in  qnestlon  at  the  time  of  the  acci- 
dent It  li  true  that  the  stream  in  amtioB 
Is  the  only  one  carrying  warm  watw ;  bat, 
as  we  hare  pointed  out,  that  fact  standing 
alone  cannot  make  the  stream  an  exception. 
Other  Btreanu  of  water  are,  we  doabt  not, 
equally  as  attractlTe  as  the  one  In  qnestton, 
and  In  view  of  the  common  experience  refer- 
red to  may  in  certain  seasons  of  the  year 
perhaps  be  more  so,  since  In  this  case  the 
evidence  is  poritlTe  and  concloslre  ttiat  nei- 
ther the  deceased  child,  nor  any  other,  was 
eree  seen  playing  in  or  very  near  the  stream. 
We  donbt  whether  this  could  be  truthfully 
said  of  any  other  open  stream  of  similar 
atoe  In  Salt  Lake  City.  If  it  were  held  to  be 
negligence,  therefore,  for  the  dty  to  main- 
tain the  stream  in  qnestton  uncovered,  how 
could  it  l»e  held  that  it  was  not  equally 
negligent  in  permitting  any  other  streams, 
whether  larger  or  smaller,  to  remain  uncor' 
^ed?  Neither  can  the  fact  that  the  city 
leases  the  warm  springB  for  a  consideration 
make  any  dUference.  The  water  la  never- 
theleas  applied  to  a  useful  and  beneficial 
purpose.  But  If  It  were  not  so  applied  it 
stUl,  in  obedience  to  the.  force  of  gravity, 
would  continue,  as  it  always  must  have  done 
in  the  past,  to  seek  a  lower  level,  and  would 
flow  just  as  it  was  flowing  when  the  accident 
happened. 

We  remark  that  in  carefully  reading  the 
district  court's  reasons  for  its  rulings,  as 
they  appear  In  the  record,  we  are  forced  to 
the  conclusion  that  the  court  entirely  mis- 
apprehended the  controlling  principle  of  the 
Brown  Case,  as  well  as  of  the  cases  upon 
which  that  case  is  based.  It  seems  almost 
incredible  that  the  district  court  found  some- 
thing in  the  Brown  Case  which  he  affected 
to  believe  differentiated  it  from  all  other  cas- 
es upon  the  subject  of  attractive  nuisances, 
and  that  In  that  case  it  was  held  that  all 
that  was  necessary  In  order  to  bring  a  case 
within  the  principle  governing  attractive 
nuisances  is  to  show  that  the  thing  com- 
plained of  was  attractive  and  inherently  dan- 
gerous to  children  of  immature  judgment. 
It  seems  to  us  that  If  the  court  -had  read 
that  case,  and  the  California  case  which  we 
undertook  to  follow,  with  any  degree  of  care 
he  must  have  arrived  at  a  differoit  oonclu- 
alon. , 

The  judgment  is  reversed,  and  the  case  is 
remanded  to  the  district  court,  with  direc- 


tions to  grant  a  new  trial,  and  to  ptoceeA 
with  the  case  in  accordance  with  this  opin- 
ion. Appellant  to  recover  costs. 

McGABTX,  C.  and  STBADP,  J.,  con- 
cur. 


(tt  uuh,  mi 

WHITMOBB  T.  UTAH  TUEIL  CO.  et  al. 
(»npreme  Court  of  Utah.    April  28,  191S.) 
Waters  and  Waikb  Coivsn  (|  80*)— Dtvxa- 

BION— DaUAOBS. 

An  appropriator  and  ownw  of  all  the  wa- 
ter  of  a  creek  and  of  springs  which  fed  the 
creek,  wlio  Iiad  coDVeyed  it  to  bis  home  ranch 
by  a  main  and  a  branch  pipe  line,  where  it  wai 
used  for  irrigatloa  of  a  garden  and  orchard,  and 
for  cnlinary,  domestic,  and  stock-raising  pur- 
poses, thoagh  having  no  market  value  because 
there  were  no  sales  by  reason  of  Its  scarcity,  la 
bis  action  for  a  wrongful  diversion  was  ent 
to  pecuniary  damages  measured  upon  a  con- 
sideration of  the  different  uses  to  which  he  had 
applied  it,  not  including  the  value  of  the  pipe 
line,  rendered  useless  by  the  diversion,  its  value 
being  represented  in  the  enhanced  value  of  ttie 
water  by  being  carried  therein  in  a  continuous 
flow  from  the  springs  to  the  ranch,  unimpaired 
in  quantity  or  quality. 

[Bd.  Note.— For  other  cases,  ssa  Waters  and 
Water  Courses,  Cent  Dig.  |  82;  Dec  Dig.  i 
80.*] 

Appeal  from  District  Court,  Carbon  Coun- 
ty ;  Ferdinand  Erielcson,  Judge. 

Action  by  George  G.  Whitmore  against  the 
Utah  Fuel  Company  and  the  Bio  Qrande 
Western  Ballway  Ck>mpany.  Judgment  for 
plaintiff,  and  he  appeala  Bemanded,  with 
directions  to  vacate  the  Judgmont,  and  to  re- 
open and  retry  the  case  on  the  issue  of  dam- 
ages. 

A.  R.  Barnes  and  S.  V.  Big^ns,  both  of 
Salt  Lake  City,  for  appellant  Van  Cott,  Al- 
lison &  Rlter,  M.  P.  Braffet,  and  Bi  A.  Weds- 
wood,  all  of  Salt  Lake  CUy,  for  respondents. 

McGABTY,  C.  J.  BeE^ndents  have  filed 
a  petition  for  a  rehearing.  We  have  given 
the  qneetiMis  presented  carefal  considera- 
tion, and  are  of  the  opinion  that  the  deci- 
sion heretofore  filed  in  the  cause  on  this  ap- 
peal should  in  some  particulars  be  modified. 
In  view  of  the  fact  that  counsel,  both  for  ap- 
pellant and  zespcmdents,  have  filed  briefs  in 
wlilch  they  have  ably  and  elaborately  dia- 
cussed  the  questions  presented,  we  have  de- 
cided to  make  the  neceesary  changes  in  the 
opinion  without  reopening  the  case  for  oral 
argument  The  cause  will  be  ruled  and  de- 
termined by  this  (V>lnlott  only. 

The  comi^aint  contains  two  causes  of  ac- 
tion. The  case  has  been  tried  twice,  and  this 
is  the  second  appeal  taken  by  the  plaintiff. 
The  first  trial  resulted  in  favor  of  defend- 
ants, and  a  decree  was  entered  dinmlnnlnt 
plalntlfTs  complaint  This  decree  was  ap- 
pealed from,  and  the  decision  of  the  lower 
court  was  affirmed  as  to  tbe  second  cause  ot 
action,  but  was  reversed  and  remanded  as 
to  the  first  cause  of  action.    Whitmore  v. 


•For  oUitt  cam  Me  same  topic  and  mcUod  NUUBBR  to  Dec.  Dig.  A  Am.  Dig.  Key-No.  S«iM  A  R^'t  laAezea 
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Fuel  Co.,  26  XJtMh,  488,  78  Fae  764.  In  tbe 
opinion  remandlns  the  cauw  UUs  court  said: 
"PlntntUt  is  uititled  to  recover  finun  respond- 
ents whatever  damages  tbe  evidence  Bhows 
be  bas  sustained  wUdi  are  the  proximate 
and  direct  result  of  the  diversion  of  the  wa- 
ters of  the  lower  group  of  springs  above  re- 
ferred to.  It  appears  from  the  record  that 
the  source  of  supply  of  water  for  Grassy 
Trail  cre^  has  been  destroyed,  and  that  it 
would  be  impossible  for  the  defendants  to 
return  the  water  to  plaintiff ;  hence  he  is  en- 
titled to  recover  whatever  tbe  evidence  shows 
to  be  the  value  thereof."  The  cause  was  re- 
manded to  the  district  court,  with  directions 
to  enter  Judgment  In  favor  of  plalntlfT  for 
the  amount  of  damages  be  bad  sustained  by 
tbe  diversion  of  tbe  water.  Proviso  was 
made  In  the  order  for  the  reopening  of  the 
case,  and  tbe  Introduction  by  the  parties  of 
further  evidence  on  tbis  Issue  In  the  event 
that  the  lower  court  was  unable  to  deter- 
mine tbe  amount  at  damages  so  sustained  by 
the  platntlfT  from  tbe  evidence  then  before 
It  Pursuant  to  such  order,  the  caose  was 
reopened  as  to  the  first  cause  of  action,  and 
both  plalntlir  and  defendants  were  permitted 
to  Introduce  additional  testimony.  When  the 
cause  was  called  for  the  taking  of  further 
evidence,  the  plaintiff  was  permitted  to  file 
an  amended  complaint  In  the  complaint  as 
amended  plaintiff,  so  far  as  material  here, 
alleges:  That  in  tile  year  1884  be  had  com- 
pleted the  diversion  and  appropriation  of 
all  of  the  water  of  Orassy  Trail  creek  in 
Sunnystde  canyon,  including  all  springs  tribu- 
tary to  said  creek,  and  was  the  owner  there- 
of; that  said  water  was  appropriated,  and 
used  "for  IrrigatLon,  culinary,  domestic  and 
stock-raising  purposes" ;  that  prior  to  1884  he 
bad  acquired  Utle  to  820  acres  of  land  which 
Ues  along  the  bed  of  the  canyon  through 
which  said  stream  mns;  that  the  water  so 
diverted  and  appropriated  was  used  by  plaln- 
tUf  to  Irrigate  about  200  acres  of  the  land 
mentioned,  and  for  domestic,  culinary,  and 
stock-raising  purposes;  that  in  August  1809, 
he  constructed  a  6-lncb  pipe  line  3  miles  in 
length  capable  of  carrying  all  the  water  of 
said  creek,  and  that  he  constructed  a  branch 
pipe  line  1,400  feet  In  length  from  tbe  main 
Une,  and  thereby  obtained  water  from  springs 
that  fed  the  original  Orassy  Trail  creek; 
that  in  the  year  1899  the  Utah  Fuel  Com- 
pany began  prospecting  for  coal  upon  land,  to 
which  it  claimed  title,  adjoining  said  Qrassy 
Trail  creek  and  later  opened  extensive  coal 
mines  therein  and  established  a  village  at 
Sunnyalde  of  1,500  people  thereon ;  that  said 
village  created  a  large  demand  for  water, 
and  tiiat  said  company  by  mnolng  tunnels 
and  making  excavations  underneath  said 
.branch  pipe  line  prevented  the  water  of  said 
springs  from  entering  into  the  pipe  line, 
and  forced  tbe  water  to  run  out  of  Its  mine 
at  a  level  below  the  pipe  line,  so  that  tbe 
same  could  never  run  therein  or  reach  the 
lands  and  premises  of  plaintiff  j  that  said 


company  also  dnc  •  w«31  Uglier  np  Urn 
stream  of  Oraaay  Trail  creek  ao  as  to  ob> 
tain  the  water  of  the  springs  lAieh  were 
mnnlnc  out  of  the  brandi  pipe  line,  and  de- 
prived the  plaintiff  of  the  uae  th«eof ;  thax 
by  means  of  tbe  well  and  the  diversion  of  the 
water  of  said  credc  plaintiff  Is  wltboot  water 
to  irrigate  hla  garden,  his  lucerne,  and  other 
vegetables,  or  to  use  for  culinary,  domestic, 
or  stock-raising  purposes;  "that  the  country 
adjacent  to  said  landa  and  said  erevk.  for 
many  miles  la  extronely  arid,  and  Hiat  tUfers 
are  no  streams  from  the  mountains  or  any 
source  of  supply  of  water  otiter  than  said 
Orassy  Trail  creek  within  many  miles  there- 
of, except  Price  river,  which  la  at  an  eleva- 
tlon  much  less  than  tbe  lands  of  this  plalnr 
tiff  and  of  said  Grassy  Trail  creek ;  that  tUs 
plaintiff  at  tbe  time  of  such  aivropriatioB 
was,  and  for  many  years  had  been,  engaged 
in  stock  raising,  and  that  he  has  been  so  en- 
gaged ever  since  said  appropriation,  and  attll 
is ;  that  prior  to  1899  tbis  plaintiff  bad  rang- 
ed his  cattle  In  tbe  valleys  and  on  the  moun- 
tains within  range  distance  from  his  said 
lands;  •  •  •  that  the  said  lands  herein- 
before described  were  used  as  a  home  randi 
for  the  conduct  of  his  said  stock-raising  busi- 
ness;" that  prior  to  the  date  last  mentioned 
he  had  erected  large  and  expensive  corrals  for 
the  preservation  of  his  stock  and  had  built 
a  dwelling  house  and  bank  houses  for  the 
accommodation  of  his  employes;  that  tbe 
value  of  said  farm  with  the  water  rights  ap* 
purtenant  thereto,  together  with  tbe  enter- 
prises connected  therewith  and  dependent 
thereon,  is  at  least  $200,000;  that  the  de- 
fendants by  means  of  the  well  aforesaid  and 
the  other  acts  of  diversion  heretnbefOTe  men- 
tioned have  destroyed  the  water  rights  of 
tbe  plaintiff,  rendered  his  branch  pipe  line 
valueless,  and  ruined  his  farm,  to  Ills  damage 
in  tbe  sum  of  $20,000;  that  it  said  defend- 
ants are  permitted  to  divert  said  waters  and 
to  continue  the  said  Injury,  plaintiff  will  be 
damaged  thereby  to  the  extent  of  $150,000. 

Plaintiff  prayed  "jni^^ent  that  the  court 
award  proper  compaisation  due  to  him  for 
diversion  of  the  water  heretofore  made  or 
that  shall  be  made  prior  to  the  time  that  a 
decree  in  this  case  shall  rater  Judgment 
therefor  in  favor  of  the  plaintiff,  and  in 
case  it  shall  be  found  that  said  water,  so 
diverted  as  bereinbefore  alleged,  cannot  be 
returned  to  the  pipe  line  of  this  plaintiff,  and 
that  this  plaintiff  Is  permanently  deprived 
thereof  by  the  wrongful  acta  of  the  said  de- 
fendants, or  either  of  them,  that  then,  and 
in  that  case  tbe  court  award  proper  com- 
pensation to  this  plaintiff  from  tbe  saM  de- 
fendants 'for  the  wrongs  and  Injuries  eom> 
plained  of,  and  render  judgment  against  the 
said  defendants,  and  each  of  them,  tm  tbe 
damages  caused  thereby,  as  hwelnbefore  set 
out" 

Defendants,  in  Uielr  answer,  admitted  tbe 
construction  by  plaintiff  of  tbe  i^pe  lines 
mentioned,  admitted  that  th^  and  thdr 


Digitized  by 


Utah) 


WHJTMORE  V.  UTAH  FUEL  CO, 


009 


predeceesora  In  interest  tad  opened  extensive 
coal  mines  near  Grassy  Trail  creek,  and 
that  a  considerable  number  of  persons  (em- 
ployes of  tbe  defendants)  lire  near  said 
mines,  but  denied  that  they  diverted  or  at- 
tempted to  divert  water  from  said  creek  In 
any  way  or  for  any  purpose  denied-  that 
plaintiera  pipe  line  took  water  from  springs 
that  be  had  appropriated,  and  denied  all  oth- 
er allegations  of  the  complaint  upon  which 
plaintiff  rellea  for  a  recovery.  For  a  de- 
tailed statement  of  the  facts  out  of  which 
this  controversy  arose,  we  refer  to  the  for- 
mer opinion  of  this  court  In  the  case,  report- 
ed In  26  Utah,  488,  73  Pac.  764. 

Much  evidence  bearing  on  the  amount  of 
damages  sustained  by  plaintiff  because  of 
the  diversion  of  the  water  of  Grassy  Trail 
creek  by  the  defendants  was  Introduced  by 
both  plaintiff  and  defendants.  The  court 
found  that  plaintiff  had  been  damaged  In 
the  sum  of  $3,475,  and  rendered  judgment  in 
his  favor  for  that  amount.  The  transcripts 
of  the  evidence  taken  at  both  hearings  or 
trials  are  Incorporated  In  and  form  a  part 
of  the  bin  of  exceptions  on  this  appeal. 

Appellant  in  his  assignment  of  errors  as- 
sails the  ruling  of  the  court  rejecting  certain 
evidence  offered  by  him  on  the  question  of 
damages,  and  In  admitting  certain  evidence 
offered  by  defendants  on  that  issue;  and 
also  challenges  the  findings  of  the  court  re- 
garding the  amount  of  damages  suffered. 

Tbe  findings  on  the  question  of  damages, 
so  far  as  material  here,  are  as  follows: 

"(1)  The  defendants  by  the  acts  set  forth 
In  the  original  findings  of  fact  (referring  to 
the  findings  of  fact  made  by  the  court  on  tbe 
first  trial)  •  •  •  have  diverted  from  the 
lower  group  o£  springs  described  In  the  plead- 
ings herein  a  quantity  of  water  equivalent 
to  one-third  of  a  cubic  foot  per  second  of 
time;  that  the  said  quantity  of  water  was 
and  Is  capable  of  irrigating  25  acres  of  plaln- 
tilTa  land;  •  •  •  that  the  value  of  said 
water  so  diverted  by  defendants  Is  $1,875. 

"(2)  That  prior  to  the  diversion  of  the  said 
water  by  the  defendants  the  plaintiff  had^ 
constmcted  a  pipe  line  together  with  laterals 
for  the  purpose  of  conv^ing  the  said  water 
to  his  land;  *  «  *  that  by  reason  of  the 
diversion  of  aaiA  water  the  said  {Ape  line 
and  laterals  have  been  and  are  rendered  en- 
tirely valueless;  that  the  value  of  the  pipe 
line  and  laterals  was  and  la  $1,600." 

Counsel  for  appellant  earnestly  contend 
that  the  flndins  of  fact  wherein  the  court 
holds  that  the  qoantlty  of  water  diverted 
by  defendants  tnm  Q^aey  Trail  creek  was 
equlvaloit  to  one-third  of  a  cubic  foot  per 
second  of  time  Is  not  only  unsupported  by, 
but  la  ccmtrary  to,  the  evidence.  Tbe  conten- 
tion made  is  that  the  court,  under  the  evi- 
dence, should  have  found  that  defendants 
diverted  three-fourOis  of  a  second  foot.  The 
record  In  this  case  Is  voluminous.  The  te»- 
tinoony  aUme  covers  ovw  1,500  ordinary  PPSoa 


of  typewriting.  WhQe  we  sball  make  a  few 
brief  quotations  from  the  testimony  to  clear- 
ly illustrate  the  questions  Involve^  we  shall 
not  attempt  to  set  out  the  evidence  either  in 
detail  or  In  condensed  form.  We  do  not 
deem  an  extended  statement  of  the  evidaice 
necessary  to  a  clear  understanding  of  the 
question  presented.  Appellant  testified,  but 
he  is  the  only  witness  who  so  testified,  that 
the  volume  of  water  diverted  by  respondents 
from  Grassy  Trail  creek  was  from  three- 
fourths  to  one  second  foot.  The  evidence, 
without  conflict,  shows  that  the  carrying  ca- 
pacity of  the  branch  pipe  line  through  which 
the  water  in  question  flowed  to  appellant's 
ranch  before  the  diversion  complained  of 
took  place  was  .343  of  a  second  foot,  which 
is  a  trifle  only  in  excess  of  one-third  of  a 
second  foot.  Independent,  however,  of  the 
undisputed  fact  of  the  limited  capacity  of  the 
pipe  line,  the  great  weight  of  the  evidence 
tends  to  show  that  the  amount  of  water  di- 
verted by  respondents  did  not  exceed  the 
amount  found  by  the  court,  and  much  evi- 
dence Introduced  by  appellant  tends  to  sup- 
port the  finding  made  by  the  court  There- 
fore this  flndlng.  In  so  far  as  It  relates  to 
the  quantity  or  volume  of  the  water  diverted 
by  respondents,  must  be  upheld.  In  arriving 
at  the  amount  of  damages  appellant  is  en- 
titled to  recover  for  .the  water  diverted,  the 
court  first  found — and  there  is  evidence  to 
support  the  finding — that  the  water  diverted 
by  respondents  was  capable  of  Irrigating  25 
acres  of  appellant's  land,  and  then  evidently 
adopted  as  the  measure  of  damages  the  dif- 
ference between  the  value  of  25  acres  of  ap- 
pellant's land  with  sufficient  water  to  irrigate 
It  and  the  value  of  the  land  without  the  water. 
And  there  is  eridence  in  the  record  tending  to 
show  that  tbe  difference  between  the  value 
of  the  land  with  and  without  water  $76 
per  acre.  In  other  words,  damages  awarded 
appellant  for  the  loss  of  water  was  a  sum 
which  tbe  court  found  to  be  equivalent  to 
the  depreciation  in  value  of  25  acres  of  Irri- 
gated land  by  having  the  water  taken  perma- 
nently therefrom.  The  court  In  ruling  on  an 
objection  interposed  by  respondents  to  evi- 
dence offered  for  tbe  purpose  of  showing  the 
value  of  water  to  appellant  for  any  and  all 
pniposes  announced  the  rule  by  which  the 
amount  of  damage  suffered  by  appellant 
should  be  determined  as  follows:  "I  can't 
think  of  any  better  theory  or  any  better 
way  of  determining  the  damage  sustained  by 
plalntitC  here  than  to  find  out  what  that  land 
was  actually  wortti  at  the  time  when  he  waa 
deprived  of  this  mtw,  and  then  what  it  waa 
worth  after  being  deprived  of  that  vrater." 
The  cauae  waa  tried  and  determined  upon 
the  theory  thus  announced  by  the  court 

The  record  shows  that  appellant  was  en- 
gaged in  the  bu^nesB  of  raising  cattle  and 
horses,  and  that  tbe  farm  or  ranch  in  ques- 
tion was  maintained  and  worked  by  bim  in 
connection  'with  and  auxUlaiy  or.  subsidiary 
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to  his  principal  and  permanent  business  of 
raising  live  stock.  Appellant  ranged  on  an 
average  of  4,000  head  of  cattle  and  from 
400  to  500  horses  upon  the  public  domain  In 
the  vicinity  of  the  ranch,  and  within  a 
radius  of  from  8  to  20  miles  thereof.  He  Iiad 
about  200  acres  of  land  Inclosed  by  fence. 
Besides  maintaining  an  orchard  and  garden, 
appellant  raised  large  quantities  of  hay, 
grain,  and  other  farm  products  on  this  land. 
The  use  made  of  the  ranch  and  the  crops 
raised  thereon  Is  well  illustrated  by  appel- 
lant, who  testified  on  that  point  as  follows: 
"I  used  as  the  center  or  home  ranch  for 
conducting  that  business  [stock  raising]  the 
farm  at  Siinnyslde  where  this  water  [divert- 
ed by  respondents]  was  applied.  *  *  *  I 
employed  from  six  to  nine  men  on  that  ranch 
and  on  the  other  ranch  [summer  ranch]  tak- 
ing care  of  the  cattle.  The  men  working  on 
the  other  ranch  lived  on  the  farm  at  Sunny- 
side  after  the  cattle  came  out  of  the  bills 
in  the  fall.  I  also  kept  some  stock  around 
the  house  and  premises  on  the  Sunnyside 
ranch.  I  would  winter  there  at  the  ranch  at 
Snni^slde  *  •  •  cattle  of  all  kinds  and 
a  great  number  of  calves  and  thin  cows  and 
heifers  and  saddle  horses,  etc.  The  entire 
herd  of  my  stock  ranged  in  ttiat  Tldnity 
when  winter  set  in.  The  Durhams,  thorough- 
breds, and  saddle  horses  would  always  come 
when  the  cold  weather  set  In.  The  calves 
and  thin  cows  we  would  gather  and  drlre 
in,  and  we  kept  them  there  during  the  win- 
ter. We  also  kept  at  the  ranch  from  IB  to 
25  work  horses,  saddle  horses,  and  stalliona. 
We  had  to  keep  them  up  and  feed  them  at 
the  rftnch  all  the  time.  *  *  •  All  the 
produce  of  the  farm  was  ased  In  feeding  tba 
stock  and  men.  *  *  *  In  the  winter  we 
had  only  the  water  from  the  springs  (tbe 
water  In  qnestlon).  We  had  none  from  the 
canyon." 

Prior  to  the  alleged  unlawful  acts  of  re* 
ajMmdenta  there  was  a  continuouB  flow  of 
pure  potable  watfer  from  the  low«  group 
of  Bprlnga  onto  the  ranch.  '  This  water  was 


nary,  and  other  domestid  purposes,  and  dur- 
ing the  Irrigating  seasim  of  each  and  every 
year  was  also  used  on  the  ranch  for  irrigat- 
ing an  orchard,  garden,  and  farm  products 
in  general'  Since  the  diversion  of  the  wa- 
ter by  respondents,  appellant,  In  order  to 
snpply  his  ranch  with  water  fbr  watering 
stock,  culinary,  and  other  domestic  puriroses, 
has  been  and  ia  compelled  to  pump  water 
from  a  well  Into  the  main  pipe  line  through 
which  it  Is  carried  to  his  ranch.  When  the 
pump  Is  not  running,  be  Is  compelled  to  haul 
water  for  culinary  and  other  domestic  pur- 
poses from  what  Is  known  as  ttie  Icelander 
spring,  which  Is  situated  over  a  bill  and 
about  one-taalf  mile  from  his  house  and  cor- 
rals. It  will  thus  be  observed  tlwt  the  water 
In  question  la  valuable  to  appellant  for  pur- 
poses otber  than  Irrigation.  The  coart  ttaae> 


fore  erred  in  restricdng  the  measure  of  dam- 
ages to  the  value  of  the  water  for  that  par- 
pose  only. 

It  appears  that  the  water  has  no  fixed 
market  value.  Upon  this  point  appellant  tes- 
tified In  part  as  follows:  "I  know  the  con- 
ditions and  demands  for  water  up  therfc 
There  have  been  no  sales,  hut  there  Is  no 
other  water  out  there,  nor  none  come-at-able, 
it  doesn't  have  a  fixed  market  value  In  that 
canyon."  Counsel  for  appellant  in  tbelr 
brief  say:  "This  water  •  •  •  could  not 
possibly  have  had  a  fixed  market  raloe." 
Be^ndents  concede  this  to  be  the  caae:  TTie 
record  also  shows  that  appellant  cannot 
from' any  sonrce  obtain  an  adequate  enpplj 
of  water  to  replace  the  water  diverted  by 
respondents. 

As  we  have  pointed  out,  appellant  In  bis 
complaint  specifies  the  different  uses  made 
of  the  water  in  question  on  bis  ranch  and 
the  damages  caused  by  Its  diversion  as  fol- 
lows: "And  thereby  the  defendants  hare  di- 
verted the  water  of  plaintiff  in  the  cre*t, 
and  the  said  plaintiff  la  deprived  thereot 
*  *  *  and  said  plalntlft  is  wltbout  watw 
to.  water  his  gard^  Us  luoeme  and  otho- 
vegetables,  or  to  use  the  same  for  cnUnary, 
domestic,  or  stock-raising  purposes;  •  •  • 
that  the  defendants  •  •  •  have  destroy- 
ed the  water  rights  of  said  plaintUF  and 
ruined  bis  farm.  •  •  *  That  the  Tatne 
of  the  said  farm,  togetlwr  with  the  enter- 
prises connected  therewltb  and  depcfkdent 
thereon,  is  $200,000,  •  •  «  and  that  If  the 
defendant  la  permitted  to  dlrert  the  aaU 
water  and  to  continne  the  aaid  Injnrjr  the 
plaintiff  will  be  injured  thereby  to  the  extent 
of  »160,000." 

The  evidence,  without  conflict^  shorn  that 
the  water  was  In  faet  nsed  by  aniellant  for 
the  purposes  alleged  In  his  complaint.  Tbi 
court.  In  determbiing  the  amount  of  damage 
sustained  1^'  appellant  because  of  the  dlTer- 
don  of  w«tw  by  respondents,  shonld  have 
taken  Into  consideration  the  different  nsea 
appellant  made  of  the  water  on  his  randL 


need  by  appellant  for  watering  stock,  cull-^  'This  the  court  did  not  do,  but,  as  hmlnbe- 


fore  stated,  the  court  adopted  as  Hbe  meosnre 
of  damages  the  difference  In  vnhie  of  2S 
acres  of  land  with  and  without  water.  In 
the^  petition  tot  a  rehearli^  eoanad  for  re- 
spondents  with  much  earnestness  contoid 
that  the  pipe  line  (now  useless  as  a  conduit 
of  water  because  of  the  diversion)  la  sot  a 
proper  element  of  damages.  While  we,  in 
effect,  held  In  the  first  opinion  announced 
and  filed  on  this  appeal  that  the  pipe  line; 
in  view  of  the  faet  that  It  was  rendered 
useless  as  a  means  ctf  carrying  water  by  the 
unlawful  acts  of  respondents,  la  a  proper  ele- 
ment of  damages,  upon  further  reflectl<m  we 
are  forced  to  the  condnaton  that  ■piH*llairt 
Is  not  entitled  to  recover  for  the  pipe  Hue. 
The  value  of  the  i^pe  line  is  represmted  in 
the  enhanced  value  of  the  water  by  being 
carried  tho^  In  a  conUnnoos  and  nnlnter 
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rupted  flow  from  tbe  Bprlngs  to  the  raiich 
uudlmlnlshed  In  qua&ttt;  and  unimpaired  In 
quality. 

Namerons  errors  are  assigned  by  appel- 
lant relating  to  the  rejection  of  evidence  of- 
fered by  him  on  the  qnestlon  of  damages,  bnt 
we  do  not  think,  In  Tlew  of  what  we  have 
said,  that  the  questions  presented  by  these 
assignments  will  again  arise;  hence  we  do 
not  deem  ft  necessary  to  discuss  them. 

The  cause  Is  remanded,  with  directions  to 
the  trial  court  to  modify  Its  ending  of  fact 
No.  1  by  striking  that  portion  of  It  which 
reads  as  follows:  "That  the  value  of  said 
water  Is  $1,875"— and  to  set  aside  the  other 
findings  of  fact  made  and  filed  la  the  case; 
and  to  vacate  the  Judgment,  and  to  teopen 
the  case  for  the  taking  of  evidence  on  the 
question  of  damages,  and  to  retry  the  case 
on  that  Issue  only  in  accordance  with  the 
views  herein  expressed.  Cost  of  this  appeal 
to  be  taxed  against  respondents. 

FRICK,  J.  I  concnr.  I  think  the  appet- 
lant  la  entitled  to  neorer  the  peeimla^  val- 
ve of  the  inter  of  wUdi  nqiondenti  de> 
prired  him.  That  nine  la  to  be  ascertain- 
ed after  considering  the  uses  to  which  ap- 
pellant apiAtod  the  water,  and  whatever  the 
money  Talae  of  ancta  uses  was  ii^  I  tUnk,  the 
meaanre  of  damages.  Tbm  fiict  that  a.ppti- 
lant  naed  UW  water  during  certain  seasons 
ct  tbe  rear  for  Irr^tlim  la  one  dement,  the 
/act  that  be  used  it  during  other  seaaons  of 
tb»  year  to  water  his  live  atock  la  another 
^enwnt,  and  tbe  £act  that  he  also  used  It 
Cor  other  porpoeea  la  atlU  anoUier  elemoit 
The  money  nine  vt  all  these  elnntiiUs  oom- 
blned  constitntce  tbe  amount  appellant 
sbould  reoelve.  In  this  case  it  ^pears  that 
the  Interference  with  appellant^s  source  of 
water  supply  was  caused  by  the  requndaits 
in  the  pursuit  of  some  Uiwful  enterprise. 
TTnder  such  circumstances  neither  punitive 
nor  mere  speculative  damages  should  be  al- 
lowed, but  appellant's  recovery  should  be 
strictly  limited  to  the  actual  loss  or  damage 
tae  has  soAtalned  by  reason  of  being  deprived 
of  the  use  of  the  water.  Of  course,  if  sp- 
pellant  can  from  some  other  source  obtain 
the  amount  of  water  of  which  he  was  de- 
prived for  a  sum  less  than  the  value  thereof 
as  aforesaid,  he  should  be  limited  In  his 
recovery  to  the  cost  of  obtaining  the  water 
from  some  other  source.  Again,  If  the  cost 
of  obtaining  the  water  from  some  other 
source  Is  In  excess  of  Its  valne  when  applied 
to  the  purposes  I  have  mentioned  above,  the 
appellant  should  nevertheless  be  limited  to 
the  value  of  tbe  water,  and  not  to  tbe  cost 
of  obtaining  the  same  from  some  other 
source.  The  primary  object  In  view  should 
be  to  allow  appellant  such  a  sum  as  will 
compensate  blm  for  his  loss.  No  more;  no 
leas: 

9TRADP,  J.  I  cencvr  in  the  Judgment 
granting  a  new  trial  on  tbe  issue  of  dam- 


ages. Ii^  in  dffecti  la  conceded  that  tiie  reo 
ord  shows  the  i^alntiff  to  bathe  owner  In  and 
to  the  use  of  at  least  one-third  of  a  second 
foot  of  water,  or  a  qnanti^,  as  found,  suf- 
ficient to  Irrigate  25  acres  of  land.  The 
plaintiff  had  appropriated  and  acquired  the 
water,  and  by  means  of  4  pipe  line  bad  con- 
vened it  from  Bluings  to  his  land  where  he 
used  It  for  irrigation,  watering  live  stock, 
and  for  culinary  purposes.  The  defendants 
wrongfully  appropriated  and  diverted  the 
waters  at  tbe  springs,  and  convwted  them 
to  their  own  use.  It  Is  conceded  that  the 
pipe  Une  has  no  valne  except  to  carry  the 
water  from  the  springs  to  plalntUTs  land. 
By  the  wrongful  acts  of  the  defendants  tbe 
water  cannot  be  returned  to  flow  In  the 
pipe  line,  and  hence  the  plaintiff  is  perma- 
nently deprived  of  the  water,  and  his  pipe 
Une  is  rendered  wholly  valueless.  Now, 
what  Is  the  measure  of  damages?  The  trial 
court  held  the  difference  between  the  value 
of  plaintiff's  land  with  and  without  the 
water  found  to  be  $1,875;  and  tbe  value 
of  the  pipe  line  found  to  be  fl,600.  I,*  too, 
think  the  court  too  much  restricted  the  meas- 
ure But  I  think  my  Associates  also  too 
much  restrict  it  Tbe  water  here  Is  treat- 
ed as  personal  property  and  the  measure 
of  damages  as  In  an  action  of  conversion, 
not  as  trespass  to  realty.  What,  then,  la 
the  measure?  The  loss  and  injury  sustained 
by  the  plalntlfl  as  tbe  direct  and  proximate 
cause  of  the  conversion.  That  ordinarily 
on  conversion  is  tbe  market  value  of  the 
property  converted.  But  here  It  is  said  and 
conceded  that  there  was  no  market  value. 
This,  because  of  a  scarcity  of  water  in  tbe 
vldni^,  no  water  was  bought  and  sold  tm 
the  market ;  the  plaintiff's  water  being  about 
all  the  water  there  was  for  some  miles 
around  In  an  arid  and  mountainous  coun- 
try. He  nevertheless  Is  entitled  to  be  made 
whole  for  the  loss  and  injury  sustained  by 
him  directly  attributable  to  the  defendants' 
wrongful  acts.  In  ascertaining  this  it  Is 
proper  to  consider  the  use  or  uses  the  plain- 
tiff bad  made  of  the  water,  but  it  should  not 
be  restricted  alone  to  tlut  I  think  it  also 
propw  to  consider  whatever  ben^krlal  use  the 
plaintiff  could  have  made  of  the  water  and 
every  purpose  for  which  It  could  have  been 
used,  not  some  mere  speculative  or  oonjec- 
tural  use  or  purpose,  but  one  of  reasonable 
certainty  and  practlcabtUty.  Tlut  la,  tlie 
plaintlfl  should  be  at  liberty  to  show,  if  he 
can,  any  reasonable,  practical,  and  beneficial 
use  which  naturally  and  ordinarily  could 
have  been  made  of  tbe  vatar.  33ie  water 
was  his,  and  be  liad  the  tight  to  use  it,  not 
only  for  the  purpoaee  for  which  he  had 
used  i^  bnt  ahw  for  othw  henefldal  pur- 
poses for  which  it  coold  have  been  used.  It 
was  Just  as  valuable  and  beneficial  to  bim 
to  use  it  to  supply  tbe  Inhabitants  of  Sun- 
nyaide  with  water  as  it  was  to  the  defend- 
ants to  take  it  and  use  it  Cor  tliat  purpoaa. 
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So  In  eBtlnuttliie  the  value  of  the  water  I 
think  the  plointlfl  should  be  permitted  to 
show,  not  only  the  Qses  which  he  had  made 
of  tiie  water,  hut  also  the  uses  which  natu- 
rally and  ordinarily  could  bare  been  made 
of  It 

Now,  as  to  the  jdpe  line.  The  wnmgfnl 
acts  of  the  defendants  In  taking  the  water 
and  permaneatly  deriving  the  plalntW  of  It 
not  only  as  a  natural  and  proximate  cause, 
but  as  an  Inevitable  result,  wholly  destroyed 
the  p^  line  and  rendered  It  useless  and 
valudefls.  There  la  no  doubt  of  that  The 
same  wrongful  acts  of  the  defendants  In 
ctmrertlng  the  water  In  legal  effect  also  con- 
stituted a  conversion  of  the  pipe  line.  Such 
loss  and  Injury  to  the  plalntUf  Is  Jiut  as  di- 
rect and  projdmate  and  jnst  as  great  as 
thou^  the  defendants  had  torn  iq>  the  pipe 
line  and  had  dther  used  it  or  had  thrown 
it  away.  I  see  no  reason  why  the  platntlfl 
should  not  be  eompensated  for  easii  loss  and 
Injury  as  measured  by  the  reasonable  value 
of  the  pipe  line  at  the  Ume  of  the  cwver- 
slon. 


OB  Old.  809) 

MA14DLER  v.  STARES  et  aL 
(Snprone  Court  of  Oklahoma.   April  16, 1913.) 

(SpUabus  by  the  Court.) 

EVIDIROE  (g  441*)— PABOL  EviDBNCB— WRIT- 
TEN ConntACT. 

In  an  action  of  covenant,  tbe  deed  governs, 
and  parol  evidence  is  inadmissible  to  show  that 
at  the  time  of  the  execution  and  deliver;  of  the 
deed,  containing  a  covenant  against  all  "in- 
cumbrances of  whatsoever  nature,"  the  grantee 
agreed  to  tabe  the  land  subject  to  an  outstand- 
ing lease,  since  such  evidence  would  vary  the 
covenant  and  exclude  from  the  operation  of  its 
terms  that  which  was  not  so  before. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  88  1719,  1723-1763,  1765-1845, 
2030-2W7 ;  Dec.  Dig.  S  441.*] 

Error  from  District  Court,  Bryan  County; 
Jas.  R.  Armstrong,  Judge. 

Action  by  Charles  W.  Mandler  against 
Josephine  Starks  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

W.  C.  PrankUn  and  P.  J.  Carey,  both  of 
Muskogee,  for  plaintiff  in  error.  Utterback, 
Hayes  &  MacDonald,  of  Durant,  tor  defend- 
ants In  error. 

TUBNEIB,  3.  On  January  18,  1909,  Chas. 
yf.  Mandler,  plaintiff  In  error,  sued  Jose- 
phine Starks,  defendant  in  error,  and  others 
in  the  district  court  of  Bryan  coun^.  The 
petition  substantially  states  that  on  July 
27,  1908k  defendant  and  her  husband,  for 
value,  made,  executed,  and  dellvraed  to 
plaintiff  a  warrant7  deed  to  a  certain  tract 
of  land  situated  in  said  county,  In  which 
they  covenanted  to  warrant  the  title  ther^ 
to,  and  that  the  same  was  "clear  and  dis- 
charged of  and  from  all  former  grants. 


ebaiges,  taxes.  Incumbrances  <rt  wtaatsoever 
natUTb"  They  -  further  slipped  a  breadi 
therettf  to  be  that  at  that  time  there  was 
outstanding  upon  said  land  a  lease  the 
grantors  to  one  J.  L.  Hull  and  also  an  oil 
and  gas  lease  to  the  Saginaw  Oil  &  Gas 
Company,  both  duly  recorded;  that  there- 
after, pursuant  to  agreement  with  tbe  Starks 
and  th^  codefendants,  plaintiff  d^oslted 
with  defendant  the  First  National  Bank  of 
Bennington,  OkL,  |3S2US0,  the  balance  of 
the  purchase  money  which  plaintiff  would 
owe  defendant  If  the  land  had  hem  free 
and  dear  as  warranted;  that  tbe  same  wu 
deposited  pursuant  to  agreemfflit  with  said 
bank  to  be  used  in  tiie  extingirishmMit  of 
said  leases,  but  the  same  had  never  bea 
done;  and  that  the  value  of  the  ^^nises, 
which  are  In  possesion  of  Hull  who  hoUs 
the  same  jmSex  said  lease.  Is  of  the  reason- 
able rental  value  of  f ISO  a  year  for  fbe  five 
years  of  his  lease.  Wherefore,  plaintiff  pray- 
ed 9600  damages  and  $100  attom^a  tet. 
All  of  the  oQax  defendants  havins  been  cUni- 
Inated  from  the  Utigatlon,  tot  axuwtx  Joae> 
phlne  Starks  in  tffect  pleaded  a  euwral  de- 
nial, stood  upon  her  deed,  and  SHrayed  Judg- 
ment against  defendant  for  the  9852.60  de- 
posited with  the  bank.  After  r^ly  filed, 
thore  was  trial  to  a  jury  and  venUct  and 
Ju^ment  for  defwdant,  and  plaintiff  brings 
the  case  here.  Tliere  is  no  dilate  as  to  the 
facts.  The  deed  recites  that  it  was  given  on 
July  27,  1909,  by  dtfendant  and  her  hus- 
band to  the  idaintlff  for  and  *ta  consld»a- 
tion  of  the  sum  of  91  ud  other  valuaUe 
considerations,''  and  contains  the  general 
covenant  against  incumbrances,  supra. 

It  is  conceded  that  the  leases  pleaded  were 
outstanding  against  the  property  at  the  time 
of  the  execution  and  delivery  of  the  deed, 
and  that  the  amount  paid  for  the  land  and 
tendered,  as  stated,  was  9li000.  To  escape 
liability  defendant,  over  objection,  was  pei^ 
mltted  to  prove  in  substance  that  at  thetMae 
of  the  execution  of  the  deed  she  stated  to 
plaintUTs  i^ent  that  there  was  a  lease  oa 
the  land  for  five  years,  and  for  that  reasmi 
did  not  vrant  to  sell  it;  and  that,  atta  re- 
plying that  he  did  not  know  what  to  do 
about  it,  the  agent  ctHisnlted  plaintiff  over 
tbe  telephone,  and  then  said  he  vnrald  take 
the  land.  "I  says.  Understand,  with  the 
lease  on  It,'  and  he  says,  'Yes«'"  and  thit 
thereupon  she  signed  the  deed. 

It  is  contended  that  whether  or  not  Ow 
court  erred  in  instructing  the  jury  to  return 
a  verdict  for  defendant  for  9352.60,  with  in- 
terest, turns  npoa  the  queetiou  of  the  ad- 
mlsdblUty  of  this  evidence.  On  tbe  part  of 
plaintiff  it  is  urged  that  the  same  was  tnad- 
mlsfdble,  because,  he  says,  the  same  varied 
the  terms  of  the  written  warranty,  in  that 
It  tended  to  show  that  he  had  agreed  to  take 
the  land  subject  to  said  outstanding  leases, 
as  held  by  the  court  On  the  other  hand, 
while  It  Is  admitted  that  parol  evidence  is 
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not  admlsstble  to  vary  the  terms  of  the 
covenant  against  incombrances,  yet  It  Is 
urged  that,  as  the  deed  recites  the  consid- 
eration to  be  "the  sum  of  one  dollar  and 
other  valuable  considerations,"  this  parol 
evidence  was  admissible  to  show  the  true 
consideration  of  the  deed  and  Involved  no 
contradiction  of  the  deed  which  evidenced 
upon  its  face  that  the  "other  considerations" 
rested  In  paroL  As  the  covenant  In  the  deed 
BgaiDst  incumbrances  does  not  except  these 
leases  from  the  .operation  of  Its  terms,  to 
except  them  by  parol  evidence  would  be  to 
I>ermlt  such  evidence  to  contradict  the  terms 
of  the  deed.  In  Bever  v.  North,  107  Ind.  at 
page  546,  S  N.  E.  at  page  578,  the  conrt, 
speaking  to  the  rule  that  a  grantor  cannot 
contradict  the  terms  of  his  deed  by  parol, 
said:  "There  is,  it  Is  tme,  an  exception  to 
this  general  role,  as  well  established  as  the 
rule  Itself,  and  that  exception  Is  that  parol 
evidence  Is  admissible  to  prove  the  true  con- 
sideration of  a  deed,  except,  perhaps,  where 
the  deed  Itself  states  the  consideration  fully 
and  Bpedflcally.  Hays  v.  Pecli  [107  Tnd.  389, 
8  M.  E.  274] ;  McDlU  v.  Gumi.  43  Ind.  815 ; 
Carver  v.  Louthain,  38  Ind.  530;  Pitman  v. 
Conner,  27  Ind.  337;  Allen  v.  Lee,  1  Ind.  68 
[48  Am.  Dec.  352].  But  the  exception  to  the 
general  rule  does  not  permit  the  Introduction 
of  parol  evidence  to  defeat  the  operation  of 
the  deed  by  rendering  nugatory  the  words  of 
conveyance  which  it  contains,  and  a  grantor 
cannot,  under  the  guise  of  proving  the  con- 
sideration of  a  deed,  prove  that  it  was  not 
to  operate  as  a  conveyance.  To  allow  this 
to  be  done  would  be  to  render  Ineffective  one 
of  the  most  Important  parts  of  the  deed:  it 
would.  In  truth,  be  to  permit  the  utter  de- 
struction of  the  deed  as  an  Instrument  of 
conveyance.  Tliis  the  law  will  not  allow. 
The  principle  which  governs  this  case  was 
thus  stated  by  the  (Jourt  In  Beach  v.  Pack- 
ard, 10  Vt  96  [33  Am.  Dec.  185]:  'Parol  evi- 
dence cannot  be  admitted  to  vary,  contra- 
dict, add  to,  or  control  a  deed  or  written  con- 
tract The  deed  of  bargain  and  sale,  be- 
tween these  parties,  had  for  its  object  the 
conveyance  of  certain  land;  and  the  extent 
of  the  land  conveyed,  the  parties  thereto,  the 
estate  conveyed  thereby,  and  the  covenants 
attending  it,  could  not  be  affected  by  parol 
proof;  and  even  the  part,  which  relates  to 
the  consideration,  or  the  payment  thereof, 
could  not  be  contradicted  or  varied  by  parol, 
BO  as  in  any  way  to  aflTect  the  purpose  ot  the 
deed;  that  Is,  Its  operation  as  a  convey- 
ance.* "  Assuming  the  probative  force  of 
the  evidence  offered  to  be  sufficient,  if  admis- 
sible, to  prove  that  the  vendor  accepted  the 
conveyance  subject  to  the  leases,  the  effect 
thereof.  If  admitted  in  evidence,  would  be  no 
other  than  to  prove  that  the  parties  to  the 
deed,  contemporary  thereto,  agreed  in  parol 
that  these  Incumbrances  should  be  excepted 
from  the  operation  of  the  covenant.  This  we 
repeat  would  vary  the  terms  of  the  deed, 
snd  for  that  reason  was  Inadmissibteb  Iq 
131P.-(W 


Johnson  v.  Elmen,  94  Tex.  ICS,  50  S.  W.  25^, 
62  L.  R.  A.  162,  86  Am.  St  Rep.  845,  the 
coyrt  said:  "The  cases  in  which  the  ques- 
tion of  the  adniisslblllty  of  parol  eWdence  to 
affect  a  covenant  against  Incumbrances  In  a 
deed  conveying  land  arises  may  be  divided 
Into  three  classes.  In  many  cases  It  has 
been  sought  to  show  that  one  or  more  in* 
cumbrances  were  known  to  the  covenantee, 
and  to  exclude  such  from  the  operation  of 
the  covenant.  But  it  is  held,  certainly  by 
the  great  weight  of  authority,  that  this  can- 
not be  done.  *  •  •  In  other  cases  It  has 
been  held  that  parol  evidence  cannot  be  ad- 
mitted to  show  merely  that  the  parties  oral- 
ly agreed  that  a  certain  Incumbrance  should 
be  excepted  from  the  operation  of  the  cove- 
nant To  admit  such  evidence  is  to  violate 
the  familiar  rule  that  parol  evidence  Is  not 
admissible  to  vary  the  terms  of  a  written 
contract  So  far,  the  courts  are  In  practical 
accord."  2  Devlin  on  Real  Estate,  8  914, 
says:  "It  Is  a  well-settled  rule  that  parol 
evidence  is  Inadmissible  to  contradict  a  writ- 
ten contract  Accordingly,  where  it  Is  in- 
tended by  the  parties  that  a  certain  Incum- 
brance Is  to  be  excluded  from  the  general 
operation  of  the  covenant  such  fact  should 
be  mentioned  In  the  deed.  When  both  par- 
ties are  cognizant  of  Incumbrances  existing 
on  the  land  to  be  conveyed,  this  covenant  Is 
freguenUy  made  and  accepted.  The  grantor 
may  Intend  to  discharge  them  from  the  pur- 
chase money,  or  to  remove  them  at  some 
future  period,  and  the  purchaser  has  a  right 
to  rely  on  the  language  of  the  covenant  In 
some  states  parol  evidence  is  admlsstble  to 
show  that  the  plaintiff  at  the  time  of  the 
execution  of  the  deed  agreed  himself  to  dis- 
charge the  incumbrance.  *  »  *  But, 
while  the  rule  Is  not  universal,  It  Is  gener- 
ally held  that,  aside  from  the  question  of 
fraud  or  mistake,  parol  evidence  is  not  ad- 
missible to  show  that  a  cov^ant  against 
incumbrances,  where  no  exception  is  con- 
tained in  the  deed  Itself,  was  not  intended 
by  the  parties  to  apply  to  a  particular  In- 
cumbrance. •  •  • "  Van  Wagner  v.  Van 
Nostrand,  10  Iowa,  422,  was  an  action  by 
the  plaintiff,  the  assignee  of  one  Lawrence, 
against  defendant  on  a  covenant  against  In- 
cumbrances in  a  deed  for  real  estate  made 
by  Van  Nostrand  to  Lawrence.  For  breach 
thereof  it  was  assigned,  in  substance,  that  at 
the  date  of  the  execution  of  the  deed  one 
Wennell  was  in  possession  of  the  premises 
as  a  tenant  under  an  unexpired  lease  from 
defendant,  and  that  he  had  so  remained  some 
months,  during  which  time  defendant  re-' 
celved  and  collected  rent  therefor.  For  fur- 
ther breach  it  was  assigned  that  during  his 
tenancy,  by  agreement  with  defendant,  the 
tenant  built  a  stable  thereon  with  the  right 
to  remove  It ;  that  the  building  was  upon  the 
premises  at  the  date  of  the  execution  of.  the 
deed,  and  was  removed  by  him  during  the 
life  of  the  lease.  After  answer  filed  there 
WM  trial  to  the  Jury,  and  Judgment  for  de- 
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fendant    On  review,  after  holding  that  a 
breach  ffidated  In  the  oovoiant  asalnat  In- 
cumbrauceB  ctnitained  In  the  deed,  ttie  court 
said:  "According  to  the  weight  of  authority. 
It  is  no  less  a  breach  if  It  be  aasnmed  that 
the  plaintiff  or  covenantee  knew  at  the  time 
of  the  cooTeyance  that  ttw  stable  was  the 
property  of  the  tenant,  and  that  the  latter 
had  the  right  of  remoral.  For  In  an  action 
of  covenant  the  deed  governs;  and  in  sach 
an  action*  by  grantee  against  grantor,  the 
latter  cannot,  in  order  to  defeat  the  opera- 
tion of  the  coveniant,  estabUiih  by  parol  the 
grantee's  knowledge  of  an  ineambrance  or 
defect  In  the  tltl^  or  by  pared  InEraft  upon 
deed  exce'ptlonB  and  resolutions  not 
ther^  mentioned.   'Wlckersham  v.  Orr,  0 
Iowa.  268  174  Am.  Dec.  848];   Harlow  v. 
Thomas  (Strong  Case)  IS  Pick.  [Bfass.]  66, 
1883,  approving  Townsend     Weld,  8  Mass. 
146,  1811;  Uott  T.  PAUner,  1  N.  T.  674.  per 
Bronstm,  J.;  Colllngwood  v.  Irvtn,  8  Watts 
[Pa.]  306^  1834;  1  OreenL  Ev.  27S;  2  Cox.  ft 
H.  notes,  PhlL  Bv.  467;  and  see  other  an- 
tUorlttes  dted.  and  qoestloD  dlscossed  by 
Bawle  <m  Gov.  149-lM.*'  In  Edwards  v.  Olark 
etaL,83M<ch.246.  47  N.  W.  112.  10  L.  R.  A. 
60%  the  first  settlon  (tf  the  syllabus  reads: 
*'An  outstanding  lease  Is  a  breach  of  a  cove- 
nant in  a  deed  of  the  iffoperty  ag^nst  'all  In- 
cumbrances whatever,'  where  no  exception 
of  snch  lease  is  stipulated  for  in  the  deed ; 
It  cannot  be  shown  by  parol  ttiat  the  lease 
was  in  fact  r^iarded  by  the  parties  as  no  in- 
cnmbrance."  In  Grice  v.  Scarborough,  2  Bpeen 
^(S.  a)  640,  42  Am.  Dec  801.  in  the  syllabus 
it  Is  said:  "Where  the  grantor  of  a  tract  of 
land  oovenantB  against  aU  incumbrances,  it 
cannot  be  shown  by  parol  that  he  did  not 
warrant  against  a  particular  incumbrance; 
therefore,  a  plea  averring  the  lOalntifl  had 
notice  of  the  outstanding  lease  was  no  bar 
to  tlie  action,  and  a  general  demurrer  there- 
to dionld  have  been  sustained."  And  in  the 
oi^on:  "On  the  question  of  the  inBufflden- 
cy  of  the  defendant's  plea,  I  think  there  can 
be  no  doubt    The  contract  is  in  writing. 
Parol  evidence  cannot  be  received  to  explain 
that  the  parties  Intended  to  add  or  sub- 
tract anytiilng  from  it   It  would  be  to  make 
a  new  contract,  where  the  grantee  covenants 
against  all  Incumbrances,  to  show  by  parol 
that  he  did  not  warrant  against  a  particular 
incumbrance.    And  that,  I  suppose.  U  the 
inference  to  be  drawn  from  the  alleged  no- 
tice. The  very  object  of  the  covenant  may 
have  been  to  compel  the  seller  to  extinguish 
the  incumbrance,  that  the  purchaser  might 
have  the  full  possession  and  enjoyment  of 
the  premises.  X  am  tlierefore  of  the  opinion, 
the  breach  la  well  assigned  in  the  declara- 
tion, that  the  defendant's  plea  Is  no  bar, 
and  that  the  demurrer  should  have  been  sus- 
tained."   See,  also,  McOehee  v.  Dwyer  Ex'x, 
etc..  22  Tex.  436;  Blgham  et  aL  v.  Blgham, 
67  Tex.  238;  Towns^  v.  Weld,  8  Mass.  146; 


Spurr  T.  Andrew,  6  Allen  (Mass.)  420;  Har- 
low T.  Thomas,  IS  Pick,  (aiasa.)  66;  Ii<nig  v. 
Moler,  6  Ohio  Bt  272;  and  Batcbelder  v. 
Storgls  et  aL.  8  Cnsh.  (Uasa.)  SOL 

We  are  therefore  of  tbe  o^nlon  13ial^  as 
the  force  of  the  evidence  admitted  rendered 
nugatory  the  covenant  against  incumbranca 
attending  the  conveyance  and  excepted  from 
the' operation  of  Ita  terms  the  leasee  oot- 
Btandlng  against  the  land  at  the  time  of  its 
execution  and  deUrery,  the  same  was  Inad- 
missible, and  for  Uiat  reason  the  Jndgmeot 
of  the  trial  court  should  be  revorsed. 

In  so  holding  we  are  not  nnmlndful  «C 
those  cases  which  bold  that  parol  evidence 
is  admissible  to  proved  where  as  here,  the 
same  is  not  fully  stated,  the  true  considera- 
tion of  the  deed,  and,  where  such  evidence 
does  not  contradict  or  vary  the  covenants 
contained  in  the  deed,  that  the  grantee  him- 
self agreed  to  discharge  the  Incumbrance  as 
part  of  the  consideration  for  the  land  con- 
veyed as  In  Johnson  v.  Elmen,  supra,  and 
cases  dted.  11  Cyc.  1156.  Of  snch  it  is  sufli- 
dent  to  say  that  the  law  there  announced 
has  no  application  to  the  facts  in  this  case, 
for  the  reason  that  here  the  leasee  are  in- 
capable of  extinguishment  by  payment,  and, 
besides,  such  evidence  varies  the  covenant 
and  excludes  from  the  operation  of  its  terms 
that  which  was  not  bo  before.  Upon  the 
reformation  of  this  deed  we  express  no- opin- 
ion. 

Beversed.  All  the  Josttces  concur.,  enept 
WIIiLIAUS,      not  partldpatlng. 

PYBATT  V.  PRUDENTIAIi  INS.  CO. 
(Supreme  Gourt  of  Oklahoma.   Aiprll  16^  1013.) 

(Bvllabua  it/  the  Court.) 

L  ReCEIVKBS    ($  29*)— APFOItfTMXlTT— JlTBXS- 
DICTION. 

Under  Oomp.  Lewi  1000,  |  6772,  ^  dis- 
trict judge  at  cnambem  U  vested  with  Juiiadic- 
tion  to  appoint  a  receiver  is  a  cause  pending  in 
anotlier  coonty  within  his  district 

tEd.  Note.— For  other  cases,  see  Receivert, 
Cent.  Vis.  H  38-42,  400;  Dec  Dig.  {29;* 
Judges,  Cent  Dig.  i  126.] 

2.  BECBtvBBs  a  36*)— Appoiktickrt— Nonca 
— NECEsarrr. 

Where  the  petition  for  the  appolntraent  of 
a  receiver  &ila  to  state  facts  sofficient  to  sibav 
that  the  delay  which  would  result  in  giv^  no- 
tice of  the  application  to  the  adverse  party 
woold  defeat  petitioner's  rights  or  result  fai  in- 
jury to  him,  it  is  error  for  the  court  to  appolvt 
a  receiver  without  notice. 

[EM.  Note.— For  other  cases,  see  Reeeiven 
Cent  Dig.  ||  64r-60;  Dec  Dig.  |  36.*] 

Elrror  from  District  Court  Garvin  County ; 
R.  McMillan,  Judge. 

Action  by  Alvln  F.  Pyeatt,  etc,  against  the 
Prudential  Insurance  Company.  A  receive 
was  appointed,  a  motion  to  vacate  such  ap- 
pointment denied,  and  plaintiff  brLogs  enor. 
Reversed,  with  dlxectiona. 


•Tor  etlier  cmim  mm  same  teplo  and  leotloa  NUMBER  in  Dm.  Dig.  ft  Am.  Dig.  Xey-Htt,  Steles  ft  Rie'r  JaOnm 
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Bennie,  Bocfter  &  Moore,  ot  Pnrcell,  f<nr 
[^aintlff  in  error.  Wm.  H.  McNeal,  ot  Okla- 
iMnna  City,  and  O.  IL  Oakm,  of  Omreso, 
KftB.,  tn  dflfieiidaiit  Sn  error. 

TURNER,  J.  On  Febmarr  18,  1911,  Alrin 
F.  Fyeatt,  as  guardian  of  fire  certain  minor 
children  named  Caslk,  plaintiffs  In  error,  sued 
Jennie  a  Sstna,  A.  I*  McDonald,  the  Pru- 
dential Life  Insurance  Company  of  Newark, 
N.  J.,  T.  H.  Yaoghn,  A.  P.  Cash,  and  the 
Deming  Investment  Company,  in  tbe  dis- 
trict court  of  Oarvin  county.  The  petition, 
after  alleging  Pyeatt  to  be  tlielr  present,  and 
defendant  A  P.  Cash  to  be  their  former, 
guardian,  substantially  states  that  on  Jan- 
uary 20,  1910,  said  minors  were  each  the 
owner  of  an  l^ldlTIded  one-flftb  interest  in 
certain  lands  (describing  them)  Inherited 
from  their  mother  Alice  Cash,  a  duly  enrolled 
dtlzen  of  the  Choctaw  Nation  of  three-fourths 
blood ;  that  on  said  day  said  Cash  as  guard- 
ian aforesaid  petitioned  the  county  court  of 
Oarrln  county  for  the  sale  of  all  said  land 
for  certain  reasons  therein  set  forth ;  that  on 
February  18,  1910,  the  court  entered  a  de- 
cree as  prayed,  porsuant  to  which  said  Cash 
undertook  to  sell  said  land  to  defendant  A. 
li.  McDonald  for  $28,000  cash  and  reported 
said  sale  to  said  court,  where  the  same  was 
later  confirmed;  that  thereafter  said  Cash, 
pursuant  thereto,  executed  to  said  McDonald 
deeds  of  conveyance  thereto  purporting  to 
convey  him  all  the  right,  title,  and  interest 
of  said  minors  therein ;  that  on  the  same  day 
Bald  McDonald  executed  to  the  defendant 
Jennie  C.  Estus  warranty  deeds  purporting 
to  convey  to  her  In  fee  simple  all  of  his 
title  to  said  land,  which  said  deeds  were 
placed  in  escrow  pending  the  payment  to 
said  Oash,  as  guardian,  said  sum  of  $28,000 ; 
that  long  prior  to  the  execution  of  said  deeds 
from  Ca6h  to  McDonald  and  from  McDonald 
to  Estus  she  executed  a  mortgage  thereon  to 
the  defendant  Prudential  life  Insurance 
Company  for  $15,000,  and,  at  tlie  same  time, 
anotb«  for  $1,800  to  the  Deming  Investment 
Company,  all  of  which  were  thereafter  duly 
recorded;  that  said  court  was  without  juris- 
diction to  order  a  sale  of  said  land  for  cer- 
tain reasons  therein  set  forth ;  tiiat  the  same 
were  fraudulent  and  void  for  certain  other 
reasons  stated  and  prayed  that  the  same  be 
canceled,  t<«ether  with  certain  other  mort- 
gages executed  and  delivered  by  the  said 
Bstns  to  the  Deming  Investment  Company 
and  defcoidant  yanghn  as  commission  on  the 
deaL  After  service  of  summons,  in  chambers 
ftt  Norman  in  devedand  county,  on  March  18, 
1011,  came  said  Prudential  Insurance  Com- 
pany and  presented  its  petition  in  said  cause 
to  R.  McMillan,  a  Judge  of  said  court,  and 
t^ns  made  known  to  the  court  in  substance 
that  theretofore  on  August  2C,  1910,  for  the 
valuable  consideration  of  $15,000  paid  by  it 
to  said  Estus,  she  and  her  husband  made,  ex- 
ecuted, and  delivered  to  this  defendant  their 
prcaniasozy  note  payable  In  Ave  years  tbere- 
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after  to  this  defendant  and  secured  the  same 
by  p.  mortgage  on  said  lands ;  that  the  same 
was  duly  filed  for  record  and  thereby  became 
a  first  lien  on  said  land  and  an  equity  there- 
in to  tbe  extent  of  said  sum ;  that  thovafter 
plaintiff's  petition  was  filed  alleging  said 
mortgage  to  be  illegal  and  void  and  its  lien 
of  no  force  and  effect  and  praying  that  the 
same  be  canceled;  that  after  receiving  said 
$16,000  said  Jennie  0.  Estus  passed  the 
same  to  the  defendant  A.  L.  McDonald,  who 
deposited  the  same  In  the  First  National 
Bank  of  Maysvllle  to  tbe  credit  of  defendant 
A.  P.  Ossh,  who  was  then  guardian  of  the 
minor  plaintilCs;  that  petitioner  made  said 
payment  in  good  faith  and  claims  to  be  an 
innocent  purchaser  for  value  to  tbe  extent  of 
the  Interest  conveyed  by  said  mortgage ;  that 
about  January  1st  said  Cash,  then  guardian, 
purchased  from  the  defendant  T.  H.  Vaughn 
out  of  the  proceeds  of  said  $15,000  two  cer- 
tain promissory  notes  for  $1,010  each  which 
are  now  under  his  control  in  his  personal 
capad^ ;  that  about  that  time  said  Cash  was 
discharged  as  guardian  aforesaid  and  the 
plaintiff  Pyeatt  appointed  his  successor, 
whereupon  said  Gash  paid  over  to  him  about 
$8,000,  a  part  of  said  $16,000,  as  belonging  to 
said  minors,  leaving  in  said  bank  the  sum  of 
$160  only,  and  charges  that  the  difference 
has  been  expended  between  them  and  no  part 
of  said  $15,000  has  been  tendered  back  to 
the  petitioner.  The  petition  further  states 
that.  In  tbe  event  the  court  should  find  plain- 
tiff entitled  to  recover  and  cancels  said  deeds 
and  mortgages,  petitioner  would  be  entitled 
to  a  return  of  the  $15,000  which,  it  charges. 
Cash  and  Pyeatt.  guardian,  are  threatening 
to  dissipate,  transfer,  and  place  beyond  the 
jurisdiction  of  tbe  court  and  will  do  so  to  its 
irreparable  Injury ;  and  prays  that  a  receiver 
be  appointed  to  take  (4iarge  of  said  $15,000 
or  Its  proceeds  in  tbe  hands  of  either  of  the 
parties  or  both  of  them. 

This  petition  was  verified  by  the  aflBdavit 
of  attorney  for  tiie  petitioner  to  that  tact 
and  that  petitioner  Is  a  nonresident  of  tbe 
state  and  was  absent  therefrom;  that  he 
knew  the  contents  of  tbe  petition  and  that 
the  facts  therein  set  forth  were  within  his 
personal  knowledge  and  true  to  the  best  of 
his  knowledge  and  belief.  The  record  fur- 
ther discloses  that  on  the  same  day  in  acting 
thereupon  without  notice  the  court  found 
the  allegations  of  tiie  petition  to  be  true  and 
appointed  a  receiver  as  prayed.  On  March 
22,  1911.  afto*  notice,  said  Pyeatt,  as  guard- 
ian, ■  filed  in  said  cause  his  motion  to  vscate 
the  order  appointing  the  receiver,  which  was 
overruled.  The  order  follows:  "This  cause 
coming  on  to  be  heard  on  the  1st  day  of 
May,  1911,  on  plaintiff's  motion  to  vacate  the 
appointment  of  the  receiver,  the  hearing  on 
said  motion  having  on  the  22d  day  of  Marcti, 
1911,  been  continued  from  Norman,  Okl.,  to 
this  place  and  for  this  date,  tbe  court  fluda 
that  said  appointment  was  made  without 
notlcs  ot  the  application  having  been  given 
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the  ItlalntUt,  and  made  on  the  face  of  the 
application,  without  further  evidence  being 
offered,  and  the  court  being  now  fully  ad- 
vised in  the  premises  doth  hereby  refuse  to 
vacate  the  appointment  of  the  receiver  made 
at  the  dty  of  Norman,  in  the  county  of 
-Cleveland,  In  the  state  of  Oklahoma,  on  the 
18th  day  of  March,  1811,  and  overrules  said 
motion,  and  reaffirms  his  appointment  made 
at  said  time."  Plaintiff  brings  the  case  here. 
Insisting  on  the  grounds  set  forth  in  bis 
motion,  he  assigns:  "First  The  Judge  of  the 
district  court  erred  In  tahlug  Jurisdiction, 
while  absent  from  the  county  of  Qarvln, 
where  the  action  was  pending,  of  the  ap- 
plication for  appointment  of  a  receiver.  Sec- 
ond. The  judge  of  the  district  court  erred 
In  granting  the  application  for  the  appoints 
ment  of  a  receiver,  and  In  making  the  ap- 
iwlntment  of  a  receiver  without  notice  to 
the  plaintiff  In  error.  Third.  The  court  erred 
In  overruling  motion  of  plaintiff  in  error  to 
vacate  the  appointment  of  the  receiver,  and 
In  refusing  to  vacate  the  order  of  an?olnt- 
ment" 

[1]  Precisely  stated,  the  first  contention  is 
that,  in  the  absence  of  the  district  Judge 
from  Garvin  county,  the  county  Judge  of  that 
county  alone  had  Jurisdiction  to  appoint  this 
receiver.  Not  so.  Comp.  Laws  of  Okl.  1909 
reads:  "Sec  5772.  A  receiver  may  be  ap- 
pointed by  the  Supreme  Court,  the  district 
court,  or  any  Judge  of  either,  or  In  the  ab- 
sence of  said  Judges  from  the  county,  by 
the  ^bate  Judge" — In  certain  cases,  naming 
them.  Thla  aathorlty  being  conferred  upon 
the  district  Judge,  In  contradistinction  to  the 
district  court,  means  such  a  Judge  at  cham- 
bers, which  may  be  held  at  any  place  in  his 
distxlct.  It  ia  evident;  by  Insisting,  aa  be 
does,  that  "in  the  absence  of  said  Judge  from 
the  county"  means  the  county  where  this  suit 
Is  pending  at  the  time  thla  receiver  waa  ap- 
pointed or  Garvin  coant7i  plaintiff  is  in 
error.  Ttia  for  the  reason  tliat  the  statute 
not  only  falls  so  to  state,  bat,  on  the  other 
hand,  means  (be  county  where  the  applica- 
tion iB  sought  to  be  made,  situate  within  the 
confines  of  the  district  of  the  Judge  to  whom 
the  same  is  mad&  As  the  county  where  this 
petition  was  presented  and  the  order  made 
was  within  those  confines,  the  Judge  who 
made  it  was  vested  with  jurisdiction  so  to 
do.  See  Wenner  v.  Board  of  Education,  etc, 
26  Okl.  615,  106  Pac.  821;  Thompson  et  ai. 
V.  Cooksey  et  al.,  25  Okl.  741,  108  Pac.  398; 
Bash  et  al.  v.  Howald,  27  Okl.  462,  112  Pac. 
1125;  Delaware  Co.  ex  rel.  v.  Hogan,  33  Okl. 
791,  127  Pac.  492. 

[2]  But  the  court  erred  in  appointing  the 
receiver  without  notice.  While  our  statute 
nowhere  requires  such  notice  to  be  given,  the 
settled  practice  in  chancery  does,  and  its 
omission  was  fatal  to  the  appointment,  which 
should  have  been  set  aside  on  motion. 

Alderson  on  Receivers,  S  121  et  seg.,  an- 
nounce the  rule  in  the  following  language: 


"There  is  no  principle  of  the  law  of  receiver- 
ships of  greater  wisdom  and  more  firmly  es- 
tablished than  that  requiring  notice  to  be 
given  to  the  defendant  of  the  application  for 
the  appointment  of  a  receiver  to  wrest  from 
him  the  possession  of  his  property." 

In  Smith  on  Receiverships,  p.  14  et  seq..  It 
is  said:  "The  court  will  not  appoint  a  re- 
ceiver until  the  defendant,  or  party  In  pos- 
session of  the  property,  has  been  heard,  or 
has  had  an  opiwrtunlty  to  be  heard  in  re- 
sponse to  the  application.  It  Is  a  wtil-ea- 
tabllshed  principle  in  equity  Jurlsprud^ce 
that  the  court  will  not  encourage  ex  parte 
proceedings,  and  a  departure  from  this  prin- 
ciple requires  a  state  of  facts  showing  the 
greatest  emergency."  At  page  16  the  author 
lays  down  four  exceptions  to  the  rule  re- 
quiring notice,  which  are  as  follows:  "(1) 
Where  the  appointment  of  a  receiver  Is  pray- 
ed for  as  a  measure  of  final  relief;  (2)  where 
all  the  parties  are  before  the  court  consent- 
ing to  the  appointment,  or  at  least  before 
the  court  in  person  or  by  attorney ;  (3)  where 
the  defendants  or  parties  In  Interest  have 
absconded,  or  are  beyond  the  Jurisdiction  of 
the  court,  or  cannot  be  found;  (4)  where 
there  is  imminent  danger  of  loss,  or  great 
damage  or  irreparable  Injury  or  the  grav- 
est emergency." 

The  Supreme  Court  of  Wisconsin,  In  Dave- 
iaar  v.  Blue  Mound  Inv.  Co.,  110  Wis.  476, 
86  N.  W.  187,  says:  "The  third  ground  of 
complaint  is  that  the  reaver  waa  apixdnted 
without  notice  to  the  corporation,  and  do 
grounds  are  steted  In  the  petittou  to  Justify 
such  procedure  without  notice.  The  statute 
does  not  require  notice.  It  permlte  procedure 
by  petition  or  action.  Whichever  plan  is 
adopted,  the  proceeding  la  In  equity*  and  is 
governed  by  tiie  rules  and  principles  applica- 
ble to  that  branch  of  JnrlslMiidaice.  Hi^ 
Bee.  par.  11,  states  the  rule  regarding  no- 
tice as  follows:  *Gouit8  of  equity  are  ex- 
ceeding^ averse  to  the  exercise  of  their  ex- 
traordinary Jnrladldton  by  the  aniobitment 
of  receivers  upon  ex  parte  ajvUcattonB,  and 
this  practice  is  never  ttdwated  exocstt  in 
cases  of  the  gravest  emergency,  demanding 
the  InterfSrence  of  the  court  to  prevoit  Ir- 
reparable injury.  •  *  «  Even  In  ^wep- 
tlonal  cases  of  great  emergency,  where  the 
relief  is  demanded  for  the  prevention  of  ir- 
remediable injury,  the  coorta  are  extremely 
averse  to  InterferoHse  ex  parte,  and  will  or- 
dinarily entertain  the  application  only  after 
notice  to  the  defendant,  or  after  a  rule  to 
show  cause.'  At  section  112  he  further  states 
that  the  rule  of  requiring  notice  would  seem 
to  be  not  a  matter  of  discretion,  but  an.  In- 
flexible one,  which  the  courts  are  not  at  lib- 
erty to  disregard.  At  section  113  be  says: 
To  warrant  a  court  In  entertelning  an  apjJI- 
catlon  for  a  receiver  without  notice,  It  murt 
be  clearly  shown  that  the  delay  which  would 
result  from  giving  notice  would  defeat  the 
rights  of  plalntlfl,  or  would  result  In  great 
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injury  to  blm.  And  when  the  relief  Is 
«ODght  npon  an  ex  inrte  application,  upon 
the  gronndfi  of  extreme  necessity,  the  partlc* 
nlar  facts  and  drcamstancw  rendering  sum- 
mary proceedtaigB  necessary  should  be  set 
f  rath  In  the  aniUcRtlon ;  and  a  mere  state- 
ment of  (qpiiilon  as  to  andi  necessity,  eren 
thoogh  made  under  oath,  will  not  Jasd^  a 
departnre  from  the  eatabUahed  rule  requir- 
ing DOtloe  cf  the  appointment'  See  section 
US.  This  role  la  so  well  supported  au- 
thorities, and  la  so  mnch  in  hamKmy  witb 
correct  principles,  that  an  extended  discus- 
sion la  not  necc— ry.  The  proceedii^  is 
draatt&  It  takes  away  from  the  corporation 
all  contnd  of  its  pr<q>erty,  and  pats  It  In  the 
bands  of  a  Btranger.  Its  right  to  do  business 
ceases,  and  thereafter  its  affairs  are  to  be 
administered  and  cloeed  up  uuder  the  direc- 
tion ot  the  court  Oases  can  veil  ,be  Imagin- 
ed where  great  Interests  might  be  sacilflced 
by  a  proceeding  wlthmit  notice.  Unless  the 
«meKgency  is  so  great  and  the  loss  to  the  ap- 
plicant so  imminent  as  to  warrant  xnrocedure 
wtUunit  notice,  within  the  rule  b^ore  stated, 
the  court  ought  always  to  require  notice 
to  be  ^ven.  No  emergemgr  existed  in  this 
case,  and  no  reason  is  stated  why  notice 
should  not  hare  been  giren.  It  is  not  enough 
to  say  that  the  facts  stated  show  that  plain- 
tiff would  be  entitled  to  such  anointment 
upon  notice,  and  that  after  a  review  of  the 
«ltuati(m  the  trial  court  has  decided  to  allow 
the  appointment  to  stand.  Upon  the  peUtloo 
presented,  the  lOalntUt  was  not  entitled  to 
the  relief  sought  except  npon  notice.  That 
lie  failed  to  give,  and  the  order  appointing 
the  receirer  was  Improvldently  made,  and 
should  have  been  set  aside." 

The  same  doctrine  Is  reaffirmed  In  Thomp- 
son et  al.  r.  Tower  Manufacturing  Co.,  87 
Ala.  733,  6  South.  928,  by  the  Supreme  Court 
of  Alabama,  in  the  following  language:  "It 
should  be  a  strong  case  of  emergency  and 
peril,  well  fortified  by  affidavits,  to  authorize 
the  appointment  of  a  receiver  without  notice 
to  the  other  party.  Hughes  v.  Hatchett,  55 
Ala.  631;  Iron  Works  Co,  t.  Foster,  54  Ala. 
«22." 

Cook  on  Corporations  (4th  Ed.)  p.  2016, 
says:  "In  r^ard  to  procedure  in  appointing 
a  receiver,  the  rules  for  the  most  part  are 
Tery  flexible,  but  It  requires  an  extraordl- 
.  nary  case  to  Justify  a  court  In  appointing 
A  receiver  without  notice  to  the  corporation 
and  the  opportunity  to  It  to  be  heard." 

See,  also.  Elliott  on  Railroads,  {  556;  34 
■Cyc.  117;  Verplanck  v.  Mere.,  etc.,  Co.,  2 
Paige  (N.  T.)  438 ;  Morltz  et  al.  v.  Miller  et 
al.,  87  Ala.  331,  6  South.  26»;  Little  Warrior 
Coal  Co.  V.  Hooper,  105  Ala.  665.  17  South. 
118;  Bank  of  Florence  v.  TJ.  S.  Mfg.,  etc.,  Co., 
104  Ala.  297,  16  South.  110;  Wabash  Ry.  Co. 
T.  Dykeman,  133  Ind.  56,  32  N.  E.  823;  Chi- 
cago, etc.,  Ry.  Co.  V.  Cason,  133  Ind.  49,  32 
N.  H  827;  RufTner  v.  Malrs  et  al.,  33  W.  Va. 


656,  11  S.  E.  5;  Fredenhfelm  et  al.  v.  Rohr 
et  al.,  87  Va.  764,  13  S.  B.  IBS,  266 ;  Bristow 
V.  Home  Bldg.  Co.,  91  Ta.  18,  20  S.  E.  946, 
947;  BloDdhelm  v.  Moore,  11  Md.  365;  Mer- 
rlam  v.  St  Louis,  etc.,  Ry.  Co.,  136  Mo.  145, 
36  8.  W.  635;  Cook  v.  Detroit  etc,  Ry.  Co., 
45  Mich.  453,  8  N.  W.  74 ;  TurnbuU  v.  Pren- 
tice Lmr.  Co.,  B6  Mich.  387,  21  N.  W.  378; 
Barry  v.  Bridges,  22  Mich.  201;  Arnold  v. 
Bright  et  aL,  41  Mich.  207,  2  N.  W.  16;  Howe 
T.  Jones,  71  Iowa,  92,  32  N.  W.  187;  Whit- 
ney V.  Hanover  Nat  Bk.,  71  Miss.  1009,  15 
South.  S3,  28  U  B.  A  6S1;  Clevdand,  etc., 
Ry.  Co.  T.  Jewett,  37  Ohio  St  ftlO;  Webb  v. 
Allen,  IS  Tex.  Olv.  App.  605,  40  S.  W.  842; 
State  ex  rel.  Thornton  t.  Second  Judicial 
Dlst  Ct,  20  Mont  284,  60  Pac.  8B4;  Orandln 
V.  La  Barr.  2  N.  D.  206,  60  N.  W.  161;  North 
American  Land,  etc:,  Co.  v.  Watklns,  100 
Fed.  106,  48  C  a  A  254;  Larsen  t.  Winder, 
14  Wash.  109,  44  Paa  123,  6S  Am.  St  Bep. 
864;  and  Meatier  et  at  OhevaUler,  etc., 
Co.,  61  La.  Ann.  142,  24  South.  799. 

As  the  petition  does  not  undertake  to  state 
facts  sufficient  to  show,  nor  does  U  charge, 
that  die  delay  which  would  result  from  giv- 
ing notice  would  defeat  the  rights  of  peti- 
tioner or  result  in  Injury  to  blm,  the  court 
erred  tai  anointing  the  receiver  without  no- 
tice and  in  refu^  to  vacate  the  appoint 
m<mt  on  motion. 

Reversed,  with  directions  so  to  da  AH  the 
Justices  concur. 

(36  Okl.  797) 

LODWICK  LUMBER  CO.  et  al  v.  E  A 
BUTT  LUMBER  CO. 
(Supreme  Court  of  Oklahoma.   April  16,  1913.) 

(SvUabiu      t%e  Oottrt.) 

1.  SaLMB  (t  79*)— PUCB  OF  Delivbbt. 

In  the  absence  of  any  contrary  provision 
in  a  contract  of  sale,  the  place  of  delivery  is 
the  place  where  the  Koods  are  located  wheu 
Bold,  and  that,  too,  whether  they  are  actually 
or  only  potentially  there. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  214^216;  Dea  Dig.  i  7ft*] 

2.  Salis  (I  345*)— Acnon  ran  Pbiob-Dtx- 
dencs  of  Dsuvebt. 

Where  property  is  to  be  delivered  at  the 
place  where  It  is  located  at  the  time  It  is  sold, 
the  seller,  before  be  can  recover  his  pay,  is 
bound  to  prove  delivery  at  that  place. 

[Ed.  Note.— For  other  cases,  see  Saks,  Osnt 
Dig.  U  066-061;  Dec  Dig.  {  845.*] 

3.  Sams  {|  79*)— Contract— Placi  of  Db- 

UVERT. 

Plaintiff,  a  lumber  company  with  its  mitls 
at  A.,  contracted  to  sell  ana  deliver  to  defend- 
ants, a  lumber  company  with  Its  yards  at  W.,  a 
car  of  lumber.  Held,  the  contract  beins  silent 
upon  the  subject,  that  the  place  of  delivery  is 
upon  the  car  at  A. 

[Ed.  N'ote.— For  other  cases,  see  Sales,  Cent 
DiV  9S  214-216;  Dec.  Dig.  ||  79.*] 

4.  Saus  (I  70*)— CON-mACT— Pebfobmance. 

Where  defendant  >  lumber  company  with 
its  yards  at  W.,  ordered  of  plaintiff,  a  lumber 
company  with  its  mills  at  A.,  a  car  of  lumber 
to  be  delivered  at  tbat  place,  held,  that  defend- 
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sot  WM  not  bound  to  ftcccpt  dclirery  of  .the 
lambar  from  another  Inmbw  OMnpuij  at  anotb- 
«r  place. 

gSd.  Note.— For  other  casei.  we  Salei,  Gent 
.  M  214-216;  Dec.  dETI  7».*] 

WUUams,  J.,  dlwentiikg. 

Brror  from  Dlatzlct  Court,  Oarrls  Oonnt? ; 
R.  HcMUlan*  Judge. 

Action  by  the  Lodwlcb  Lamber  Company 
and  the  Atlanta  Lumber  Company  against 
the  XL  A.  Bntt  Lumber  Company,  composed  of 

D.  A.  Butt  and  I.  A.  Lewlg.  Judgment  for  de- 
fendant; and,  idalntiffs  bring  error.  AiBrmed. 

-  Blanton  ft  Andrews,  of  Pauls  Tall«y,  for 
plaintiffs  In  trtor.  Geo.  L  Jordan  and  J.  B. 
ntompeon*  both  of  Pauls  VaUev*  for  defend- 
ant In  error. 

TDKNER^  J.  On  Harcb  2, 1908.  In  the  dis- 
trict court  of  Garvin  county,  the  Lodwlck 
Lumber  Company,  a  corporation,  sued  E.  A. 
Bntt  and  I.  A.  Lewis,  partnm  as  B.  A.  Butt 
Lumber  Company,  for  a  snm  certeln,  the 
agreed  price  of  a  car  of  lumber  which  de- 
fendants had  refused  to  accept  Later,  by 
leave  of  court,  it  filed  a  second  amended  pe- 
tition, In  which  Atianta  Lumber  Company 
Joined  as  a  party  plaintiff.  Said  petition 
substantially  states:  That  plalntUte  are 
corporations  engaged  In  the  manufacture  and 
sale  of  lamber  at  certain  points  In  Texas. 
That  defendants  are  engaged  in  the  sale  of 
lumber  in  Wynnewood  and  Paoli,  In  Garvin 
county,  Okl.  That  while  so  engaged  defend- 
ants sent  plaintiff  Atlanta  Lumber  Company 
this  telegram:  "Wynnewood,  I.  T.  10—28— 
07.  Atlanta  Lbr.  Co.,  Atlanta  Tex.  Quote 
car  12*inch  No.  8  boards  27  rate,  E.  A.  Butt 
Lbr.  Oa"  To  which  Atlanta  Lumber  Com- 
pany answered  by  telegram:  "Oct  29, 
1907.  To.  E.  A.  Butt  Lbr.  Co.,  Wynnewood, 
I.  T.  14.50  20  cent  rate  12  Inch  No.  &  At- 
lanta Lbr.  Co."  And  to  which  E.  A.  Butt 
Lumber  Company  replied:  "Wynnewood,  I. 
T.  10—30—07.  Atlanta  Lbr.  Co.,  Atlanta, 
Tex.   Ship  car  No.  3  boards  to  Paoll.  Rush. 

E.  A.  Butt  Lbr.  Co."  That  by  the  words  In 
the  telegram,  supra,  which  read,  "14.60  20  cent 
rate,"  it  was  Intended  by  the  parties  in 
interest  that  the  lumber  would  be  billed,  to 
defeodanta  at  the  Invoice  price  of  $14.60  per 
thoosand,  and  that  in  settlement  thertfor 
defendanta  might  deduct  from  said  price  20 
cents  per  hundredweight  for  all  the  lumber 
contained  In  the  car.  That  the  freight  rates 
upon  a  car  load  shipment  of  lumber  from  At- 
lanta and  Lodwlck  to  Paoll  were,  at  that 
time,  and  are  the  same.  That  pursuant  to 
said  contract  the  next  day  the  Atlanta  Lum- 
ber Company,  at  Atlanta,  Tex.,  directed  the 
Lodwlck  Lamber  Company,  at  Lodwlck,  Tex., 
to  ship  to  defendanta  the  car  of  lumber  so 
ordered.  That  acting  thereon  said  company 
prepared  the  same  for  shipment  and  loaded 
it  on  board  ear  at  Lodwlck  and  delivered  It 
to  the  Texas  Southern  Ball  road  Company 


for  tran^rtatlon  to  def^danta  at  Paoli, 
then  Indian  Territory,  as  so  directed,  and 
also  sent  invoice  and  bill  4>f  ladins.  Hut 
said  lamber  was  of  the  value  of  $37fi.64, 
for  which,  under  the  terms  of  the  contract, 
plaintiCb  are  entitled  to  recover  9Z20XH. 
And  it  prayed  Judgment  for  that  amoiint 

For  answer,  after  genwal  denial,  defend- 
ants, in  effect,  admitted  the  contract  with 
Atlanta  Lumber  Company  to  be  as  allied, 
and  charged  that,  without  ita  knowledge  or 
consent,  the  Atlanta  Lnmt>er  Company  had 
turned  ovor  the  order  for  the  lumber  to  the 
Lodwlck  Lumber  Comt>any,  Ite  ooplaintlfl: 
that  it  had  never  at  any  time  had  a  contract 
therefor  with  that  company,  and  did  not 
know  that  said  order  had  been  turned  over 
to  the  LodwldE  Lamber  Ccunpany  prior  to 
its  telegram  to  Atlanta  Lumber  Company 
canceling  the  order;  that  immedlatelj  upon 
receipt  of  the  bill  of  lading  therefor  defend- 
anta returned  the  same  to  Lodwl<^  Lumber 
Company  and  refused,  and  stUl  rtfose,  to 
accept  the  lumber,  on  the  ground  that  no 
contract  existed  between  It  and  the  Lodwick 
Company  with  reference  thereto,  and  asfes 
to  be  discharged,  etc.  After  reply  filed,  In 
effect  a  general  d^ilal,  there  was  trial  to 
a  Jury  and,  at  the  close  of  tdalntiirs  testi- 
mony, a  demurrer  to  the  evidence,  which 
sustained,  and  Judgment  A>r  defendant 
dered  and  entered  upon  a  directed  renUet, 
and  plaintlfta  bring  the  case  here,  awgigtiing 
that  the  court  erred  In  sustaining  the  de- 
murrer. 

There  Is  no  conflict  In  the  testimony.  TO 
maintain  the  Issues  on  the  part  of  plaintiffs, 
the  Atlanta  Lumber  Comjiany,  after  Introdnc- 
ing  In  evidence  the  three  telegrams  set  forth 
In  the  petition  as  constituting  the  contract, 
proved:  That  on  the  day  of  the  sending  of 
Ita  answer  quoting  the  price  of  the  Inmlwr, 
and  before  receiving  defendanta*  telegram, 
supra,  in  reply  thereto,  it  wrote  to  defendants 
at  Wynnewood  thus:  "We  are  to-day  In  re- 
ceipt of  your  telegram  as  foUowa:  *Quota 
car  twelve  Inch  boards,  twenty  cent  rate' 
We  have  quoted,  you  as  follows:  'Foarteen 
fifty  twenty  cent  rate  No.  threa  •  •  •'• 
That  In  r^ly  to  said  telegram,  and  evidently 
before  receiving  said  letter,  defendanta  wired: 
"Ship  car  No.  3  boards  to  PaoU.  Roah"— as 
stated,  and  on  the  next  day  wrote  the  Atlan- 
ta Lumber  Company  thus:  "We  wired  you  to . 
ship  1x12  Xo.  3  boards  to  us  at  Paoll,  L  T., 
as  per  price  made  in  message.  We  are  want- 
ing an  especial  quick  shipmoit  on  this  car 
and  will  appreciate  It  If  you  will  get  It  ont 
quick."  That  on  the  same  day  tbe  Atlanta 
Lumber  Company  wrote  the  Lodwlck  Londier 
Company:  "We  are  herewith  Inclosing  yon 
telegram  ordering  car  of  No.  S  boards  for  E. 
A.  Butt  Lbr.  Co.,  PaoU,  L  T.  Our  quotatkm 
was  $14.60  on  20c.  rate,  being  $16.^  <hi  27e. 
rate^  whlcb  rate  applies.  Xon  wlU  Invoice 
direct  to  B.  A.  Butt  Lbr.  Oo.  at  WrsBewoo^ 


•For  otber  mm*  Me  same  tspio  SDd  MoUea  N01CBBR  In  Dee.  Dig.  *  Am.  Dig.  Key-Ma.  BmtIm  *  R«p*r  ladmi 


Digitized  by 


Google 


XX>DWICK  LUMBER  00.  T.  E.  A.  BUTT  LUAmER  00. 


919 


and  mat  qb  with  fSJOO.  •  •  •  (Heto 
written  them  yon  held  tbe  order,  and  yoo 
wonld  handle  direct  to  them  as  Qidck  as  car 
flonld  be  bad.)"  WherenixHi  that  company 
proceeded  to  load  tbe  car.  and  while  so  dtdng 
tbe  Atlanta  Company  reeelred  from  defend- 
ants a  letto;  dated  November  4. 1907,  wbl<^ 
read*  "Please  caned  oar  order  for  No.  3 
boards  as  we  mnt  a  qaldc  sbliment  and  wa 
asked  for  a  price  dellTered  on  27c.  rata  and 
•appose  message  was  copied  wrong  to  fmif" 
and  at  once  tel^honed  tbe  Xiodwkk  Com- 
pany, 4S  miles  away,  to  cancrt  tbe  order, 
bat  wbldL  was  not  done,  for  the  reason  Uut 
by  that  time  the  car  was  loaded;  wbereapon, 
and  upon  beli«  so  Informed,  the  Atlanta 
CSnnpany  wired  defendants,  "Nnmber  three 
boards  loaded  car  twenty  one  six  fifty  seren 
can't  cancel, "  and  on  tbe  eame  day  wrote 
them:  "We  have  yours  of  NoTemba  4th, 
reqaestlng  ns  to  cancel  your  order  foe  car  of 
12  foot  boards.  We  Immediatdy  'phoned  the 
mill,  and  they  advised  us  this  ordor  had  al- 
ready been  loaded  In  car  K.  O.  S.  No.  2ieS7. 
Therefore,  we  wired  yon  giving  car  number, 
and  advised  we  ooold  not  cancel,  which  we 
now  beg  to  confirm.  Th^  will  forward  In- 
voice ft  B— L  promptly.**  The  same  day 
defendants  wrote  the  Atlanta  Gompany: 
**Toar  message  reed.  We  had  reordered  car 
No.  8  boards  bnt  have  asked  the  mill  to  can- 
cel and  If  not  sbiiq)ed  they  of  course  will  do 
so,  bnt  we  will  only  accept  this  car  delivered' 
on  27c.  rate  at  114.60  the  price  you  quoted. 
As  we  asked  prices  by  wire  of  several  mills 
and  all  of  them  yonrs  included  delivered  on 
a  27a  rate."  Tbe  next  day  that  company 
answered  defendants  thus:  "We  have  yours 
of  the  6di  regarding  car  of  No.  S  boards,  and 
will  state  that  we  quoted  you  In  our  telegram 
on  a  20e.  basts  and  following  it  up  by  onr 
letter.  We  also  affirmed  It  on  20c.  basis  and 
not  fl4.B0  on  27c.  rate.  We  refer  yon  to 
oar  letter  and  telegram  of  October  2dth,  quot- 
ing yon  price.  We  mailed  this  order  direct 
to  the  Lodwlck  Lbr.  Co.,  on  the  same  basis, 
snd  they  'phoned  ns  yesterday,  at  the  time  we 
sent  you  telegram  giving  car  number,  that 
this  car  was  loaded,  and  is  no  doubt  now 
well  on  Its  way  towards  destination.  We 
also  wrote  you  on  the  Slst  ult  that  we  bad 
placed  this  car  with  the  Lodwlck  Lbr.  Co., 
Lodwlck,  Texas,  and  if  you  had  occasion  to 
refer  to  the  order  to  write  these  people.  We 
are  sorry  that  we  were  unable  to  cancel  the 
order,  but  as  stated  above."  (There  Is  a 
total  lack  of  other  evidence  as  to  the  exist- 
ence or  contrats  of  said  letter  of  th^  Slst 

OIL) 

When  defendants  refused  to  accept  and  pay 
for  the  lumber,  this  suit  was  brought 
When,  on  October  28,  1907,  defendants  wired 
the  Atlanta  Lomb«r  Company,  "Quote  oar  12 
inch:  No.  8  boards  27  rate."  the  Atlanta  Com- 
pany riioald  have  wired  back  a  qootetlon  aa 
reqaeated,  or  not  at  aU.  Instead  of  so  di^g 
it  wired,  "V14JM>  90  cent  nte  IS  inch  Mo-  8|*< 


and  followed  It  np  t&at  same  day  with  a  let- 
ter reciting  the  message.  As  the  20^cent  rate 
thus  offered  was  $1.75  hl^m  to  defendants 
on  the  1,000  feet  than  the  27-cent  rate  in- 
qnlred  about,  defendants  need  not  have  made 
tbe  order;  bat  when,  befon  receiving  ttie 
letter,  they  did  1^  sending  a  reply  to  said 
message,  which  read:  "Ship  car  NO;  8  boards 
to  Paoll.  Bash"-^e  minds  of  thoae  parties 
met  in  the  contract  of  sale  set  forth  In  the 
petition  as  evidenced  by  the  three  telegrams. 
As  there  Is  nether  allegation  nor  proof  tliat 
the  Atlanta  Lmnber  Company,  In  tnafcinj 
this  contract,  was  acting  tot  the  Lodwlck 
Lumber  Company  aa  its  andisdosed  princi- 
pal, or  that  the  ctmtract  when  made  was  as- 
signed by  It  to  the  latter  company,  tbe  court 
did  right  to  sustain  a  dannrrer  to  the  evi- 
dence, so  far  as  the  latter  company  Is  con- 
cerned. This  for  the  reason  tbat  no  privity 
is  shown  to  exist  between  that  plaintiff  and 
defendants.  Nor  can  the  Atlanta  Lumber 
Company  recover  on  the  contract  alleged, 
for  tbe  reason  that  before  it  can  recover  it 
must  plead  and  prove  a  delivery  of  the  [wop- 
erty  at  the  place  where  the  lumber  was  sold, 
wbldi  was  Atlante,  on  tbe  Texas  Eadflc 
Railway,  aild  not  Lodwlck,  on  the  -  Texas 
Southern.  24  Am.  ft  Eng.  En.  Law,  1068. 
This  wu  a  condition  precedent  to  its  right 
of  recovery,  and  was,  in  effect,  the  holding 
of  the  court  when  he  aosteined  a  donarrer 
to  the  evidence. 

[1]  In  Drumm-Flato  Comm.  Co.  v.  B.  C. 
Edmisson,  17  Okl.  844,  87  Pac.  Sll,  the 
court,  in  the  syllabus,  said;  "Where  a  con- 
tract for  the  sale  of  personal  property  la 
silent  aa  to  tiie  place  of  delivery,  the-  law 
will  presume  that  the  property  is  to  be  deliv- 
ered at  the  point  where  It  is  located  at  the 
time  the  contract  is  entered  into." 

In  Salmon  v.  Helena  Box  Co^  147  Fed. 
408.  77  C.  a  A.  6m,  Adams,  Circuit  Judge, 
said:  "In  the  absence  of  any  contrary  pro- 
vision found  In  the  cwtract  for.  delivery, 'the 
general  rule  fixing  the  place  of  delivery  at 
the  place  where  tbe  goods  are  located  when 
aoldf  must  prevail" — citing  Benjamin  on 
Sales,  I  682;  Hatch  v.  OU  Co.,  100  U.  S.  124, 
134,  25  L.  Bd.  654.  Tbe  same  is  true  where 
the  place  of  ddlvery  la  prescribed  in  the 
contract 

[2]  In  Hatch  V.  Oil  Co.,  supra,  aftw  an- 
nouncing the  doctrine,  supra,  the  court  said: 
"Decdded  cases  to  that  effect  are  ntunerous; 
but  the  rule  is  universal  that  If  a  place  of 
delivery  is  prescribed  as  a  part  of  the  con- 
tract the  vendee  Is  not  bound  to  accept  a  ten- 
der of  the  goods  made  In  any  other  place,  nor 
Is  the  vendor  obliged  to  make  a  tender  dae- 
where.  Story,  Sales  (4tb  Ed.)  |  SOS.  Where; 
by  the  terms  of  the  contract  the  artl^  ie 
to  be  delivered  at  a  particular  plaee;  tha 
seller,  befiwe  he  can  recover  his  pay,  la  boond 
to  prove  the  ddlvwy  at  that  place.  Savage 
UAndf.  Oov  V.  Armstrong,  lO  M&  147." 
'■(i]  And  80^  whether  tbe  plaG»<tf'  ddivezy 
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Is  prescribed  In  the  contract  or  not,  we  hold 
Lltat  when  defen<^t  wired  back  quotations 
whlcb  were  accepted  by  defendants  by  wire, 
tbas:  "Atlanta  Lbr.  Co.,  Atlanta,  Texas. 
Ship  Car  No.  8  boards  to  Paoll.  Rush" — 
the  contract  thus  closed  required  the  Atlanta 
Lumber  Company  to  ship  the  lumber  from 
its  mills  at  that  place,  as  tbe  place  of  dellr- 
ery,  to  defendants  upon  tbe  car. 

Salmon  t.  ECelena  Box  Co.,  supra,  was  a 
salt  at  law  by  the  Helena  Box  Company 
against  Salmon  &  Co.  to  recover  damages 
for  the  breach  of  an  executory  contract  for 
the  sale  of  lumber,  and  to  recover  a  balance 
for  lumber  sold  and  delivered.  There  was 
no  dispute  as  to  the  terms  of  the  contract, 
which  was  In  the  shape  of  a  letter  address- 
ed to  the  box  company  operating  two  mills 
at  or  near  Helena,  Ark.  It  read:  "You  may 
enter  our  order  for  tbe  following  cottonwood 
lumber.:  [Here  follows  a  description  of 
4.000,000  feet  of  different  grades  and  alzea 
of  common  commercial  lumber  and  the  agreed 
price  for  each  kind.]  All  of  tbe  above  oo  the 
Heleia,  Ark.,  rate  of  freight  [Here  follows 
a  description  of  1,000,000  feet  more  of  such 
lumber,  and  its  price.]  To  be  delivered  on 
Cincinnati,  Ohio,  freight  rate.  ♦  •  •  We 
can  start  shipping  on  tbe  above  at  once,  and 
underataod  that  you  will  be  In  a  poslticHi  to 
ship  us  from  40  to  50  cars  per  montb.  In 
accordance  wltb  ahipplDg  dlrectiona  Ship- 
ments to  be  made  In  accordance  with  in- 
Btractlcnas,  as  given  by  tu  from  time  to  time. 
[Signed]  Hamilton  H.  Salmon  ft  Co.  Acc^tr 
ed:  Helena  Box  Company,  t^y  H.  W.  Moslqr, 
Secretary."  The  question  at  issue  was, 
Which  party  had  breached  the  contract?  and 
the  court  Instructed  in  the  alternative  on  the 
measure  of  damages.  Among  other  things, 
in  passing  up(m  the  Instructions  Involving 
that  questttm,  the  court  held  in  ^ect  that, 
as  no  contrary  provlslcm  was  found  In  tbe 
contract,  Helena  vras  the  place  of  delivery; 
that  being  the  place  where  the  lumber  was 
located  when  sold.  And  this  Is  the  rule, 
^^letber  the  articles  sold  are  actually  or  only 
potentially  tiiere. 

[4].  Janney  et  al.  r.  Sleeper,  80  Minn.  473. 
16  N.  W.  S6S,  was  an  action  to  recover  the 
price  at  glass  alleged  to  have  been  sold  and  de- 
livered to  the  defendant  in  Minneapolis.  The 
defense  was  that  the  sale  required  delivery 
at  Bralnerd,  and  that  the  plaintiff  had  fail- 
ed to  make  delivery  at  that  place.  It  ap- 
peared upon  the  trial  that  plaintiffs  bbd 
shipped  tbe  glass  to  defendants  by  rail,  and 
that  it  bad  been  broken  from  Minneapolis  to 
Bralnerd.  There  was  verdict  for  plaintiff, 
and  defendant  appealed.  After  declaring  the 
tmrdra  of  proof  to  be  upon  the  defendant  to 
vhow  that  by  the  terms  of  the  contract  tbe 
glass  was  to  be  delivered  to  him  at  Bralnerd, 
and  not  in  the  car  at  MlnneaxwUs,  as  under- 
stood by  the  plaintiffs,  the  court  said:  "If 
no  place  be  designated  by  the  contract  the 
genaal  rule  Is  that  the  artidea  wdd  ar«  to 


be  delivered  where  they  are  at  the  time  at 
the  sale.  Tbe  store  of  the  merchant,  the 
sbop  of  the  manufacturer,  and  the  farm  of 
the  farmer,  at  which  the  commodities  sold 
are  deposited  or  kept,  must  be  the  place  of 
delivery,  when  the  contract  is  silent  upon  tbe 
subject;  at  least,  when  there  are  no  drcum* 
stances  showing  that  a  dlff^ent  place  was  in- 
tended. This  Is  a  rule  of  construction  pred- 
icated upon  tbe  presumed  undentandlag 
of  the  parties  when  making  the  contract. 
Benjamin  on  Sales,  ff  1018,  1022  ;  2  Cbit- 
ty  on  Cont  1201.  1202;  2  Kent,  506;  Mid- 
dlesex Co.  V.  Osgood,  4  Gray  [Mass.]  447; 
Smith  V.  OUlett,  60  IlL  2tX);  Hamiitoo 
V.  Calhoun,  2  Watts  [Pa.]  13»;  Lobdcll  v. 
Hopkins,  6  Cow.  [N.  I.)  616;  Rice  t.  Churo- 
bill,  2  Denlo  [N.  T.]  146;  WUmoutta  v.  Pat 
ton,  2  Bibb  (Ky.)  280;  Sousely  v.  Boms,  10 
Bush  (Ky.)  87.  This  rule  Is  not  changed  br 
tbe  fact  tbat  plaintiffs  did  not  have  tbe 
goods  on  band  at  their  [dace  of  business  at 
tbe  time  of  the  sale,  but  had  to  procnre  tboa 
elsewhere  in  order  to  fulfill  th^  contract 
Potentially  and  prospectively  the  goods  were 
as  If  then  situate  In  their  store  at  Ulnneapo- 
lis,  Henc^  in  tbe  absence  (tf  any  evlduee 
as  to  thtf  place  of  ddlvery.  It  would  be  re- 
sumed to  be  at  Minneapolis.  .To  oveEvoma 
this  presumption,  some  evidence  would  be  re- 
quired tending  to  show  that  some  oUier 
place  was  agreed  upon.  This  waa.  In  cfltee^ 
all  that  the  language  of  the  court  Implied 
when  be  Instructed  the  jury  that  the  burden 
of  proof  waa  upon  defendant  to  show  tbat 
the  goods  were  to  be  delivered  at  Braineid, 
and  not  Minneapolis."  Tbe  reason  for  Uiis 
la  apiiarent;  for  title  win  pass  to  the  par- 
tSiaaet  U  the  property  la  delivered  at  tbe 
place  designated  In  the  contrhct,  thereby  en- 
abling him  to  sue  In  duiages  for  loss  or  injury 
thereto  growing  oat  of  the  negligence  of  the 
carrier.  If  attempted  to  be  delivered  else- 
where, title  to  him  will  not  pass,  and  such 
right  of  action  would  be  In  the  seller.  Be- 
sides, delivery  at  the  place  designated  in  tlie 
contract  would  vest  in  tbe  buyer  an  insurable 
interest;  otherwise  not  Hence  the  buyer 
baa  a  right,  with  or  without  assigning  a  rea- 
son therefor,  to  Insist  upon  this  condltlM 
precedent  to  a  right  of  recovery,  as  here:  and 
without  pleading  and  proving  it  defendant 
cannot  recover. 

In  FUIey  v.  Pope  et  al.,  116  U.  S.  213,  8 
Sup.  Ct  19,  28  li.  Ed.  372,  two  ctUzens  of 
New  York,  partners  as  Thomas  J.  Faipe  & 
Bros.,  sued  Fllley,  a  citizen  of  Missouri,  la 
damages  upon  a  written  contract  of  sale, 
whereby  they  sold  him  600  tons  of  pig  Iron 
at  80  nquch  per  ton  upon  delivery  of  the  Inm 
to  blm  In  bond  at  New  Orleans,  iron  to  be 
shipped  from  Ola^ow,  Scotland;  deliveiy 
and  sale  to  be  subject  to  ocean  risks.  Tbe 
note  and  memorandum  of  sale  was  dnly 
accepted  and  set  forth  In  tbe  petition.  Tba 
petition  alleged  that,  pursuant  to  the  terms 
ot  the  ciMitrac^  the  .Iron  was  ihlpped  U>om 
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Glasgow  to  New  Orleans,  wblch,  upon  its  ar- 
rlral,  tbey  offered  to  delWer  to  defendant  In 
bond  8t  that  port,  and  upon  bis  refusal  to 
receive  it  plaintilEa  were  forced  to  sell  It  at 
a  loss.  The  answer  admitted  the  contract 
and  refusal  to  accept,  but  denied  tbe  other 
allegatioos  of  the  petlUon,  and  alleged,  among 
other  things,  as  a  ground  for  the  refusal  and 
in  defense  of  the  action  that  plaintiffs  had 
failed  to  ship  the  Iron  from  (xlasgow.  After 
reply  died  there  was  trial,  at  which  the  evi- 
dence tended  to  prove  that:  "Immediately 
after  making  this  contract,  the  plaintiffs,  by 
t^^raph,  bought  the  iron  of  John  Anderson 
of  Olasgow,  and  requested  him  to  ship  it  to 
New  Orleans.  The  iron  was  then  at  the 
works  of  the  Shott's  Iron  Company  In  Scot- 
land, equidistant  and  equally  accessible  by 
railway  from  the  porta  of  Glasgow  on  the 
west  coast  and  of  Lelth  on  the  east  coast; 
and  audi  Iron  was  sometimes  shipped,  from 
Glasgow  and  sometimes  from  Lelth.  Ander- 
son at  once  made  diligent  Inquiry  and  efforts 
to  secure  transportation  from  Glasgow,  and 
from  leith,  and  from  other  Scotch  ports,  to 
New  Orleans,  but,  owing  to  the  great  scar- 
city of  ships  at  that  time,  conld  only  se- 
cure one  vessel,  the  barque  Al[dia,  which  was 
then  dlscba^ing  hex  cargo  at  Lelth.  This 
Tessel  he  chartered  on-rebniary  23,  1880, 
three  days  after  the  contract  in  qaeation  was 
made  at  St  Lonla.  Mo  venel  or  tranapraia- 
tion  conld  be  obtained  from  Glasgow  to  New 
Orleans  then  or  for  weetEs  afterwards.  The 
iron  was  sent  down  from  the  works  of  the 
Shott's  Iron  Company  to  Lettti  aa  fiiBt  as  the 
barque  could  reoeive  it  With  all  speed  abe 
discharged  her  ca^,  took  In  the  iron,  and 
sailed  from  Leith  for  New  Orleans,  where 
she  arrived  about  Ma^  SSOx.  The  distance 
by  sea  was  greater  from  Lelth  to  New  Or- 
leans than  from  Glasgow  to  New  Orleans. 
If  the  Alpha  bad  come  round  to  Glasgow 
and  ahljiqiied  tbe  Iron  there.  It  would  have 
taken  from  6  to  26  days,  accordii^  to  the 
winds,  and  she  would  have  bad  to  take  In 
ballast  at  Lelth  and  discharge  it  at  Glasgow, 
involving  considerable  delay  and  expense." 
Upon  this  state  of  facts  the  trial  court, 
among  other  things,  Instructed  the  Jury  that 
the  provision  in  the  contract  that  the  Iron 
was  to  be  shipped  from  Glasgow  was  not 
material,  "*  *  •  and  that  if  the  jury 
found  that  It  was  impossible  for  the  plaln- 
tifls  to  obtain  a  vessel  from  Glasgow,  and 
that  It  was  practicable  to  obtain  one  from 
Lelth,  and  that  shipment  from  Lelth  was  a 
more  expeditious  way  of  getting  the  Iron  to 
New  Orleans  than  waiting  for  a  vessel  from 
Glasgow  would  have  been,  then  the  plaintiffs 
were  Justifled  in  shilling  the  iron  from  Lelth 
Instead  of  from  Glasgow."  But  tbe  supreme 
court  held  not  so,  and  said:  "The  contract 
between  these  parties  belongs  to  the  same 
class  as  that  sued  on  in  the  case,  just  decid- 
ed, of  Norrlngton  t.  Wright  [115  V.  S.  188. 
6  Suik  Gt  1%  2D  L  Ed.  366],  and  likewise 


falls  within  tbe  rule  that  in  a  mer<&ntlle 
contract  a  statement  descriptive  of  the  sub- 
ject-matter, or  of  some  material  incident, 
such  as  the  time  or  place  of  shipment,  is  or- 
dinarily to  be  regarded  as  a  warranty  or  con- 
dition precedent,  upon  the  failure  or  nonper- 
formance of  which  the  party  aggrieved  may 
repudiate  the  whole  contract.  The  provision 
in  question  in  that  case  related  to  the  time; 
in  this  it  relates  to  the  place  of  shipment 
Tbe  thing  sold  and  described  In  the  contract 
is  '500  tons  No.  1  Sholt's  [Schotoh]  pig  iron,' 
to  be  shipped  'from  Glasgow  as  soon  as  pos- 
sible.* It  is  not  merely  500  tons  of  iron  of  a 
certain  quality,  nor  is  it  ,sucb  iron  to  be 
shipped  as  soon  as  possible' from  any  Scotch 
port  or  ports;  but  It  is  Iron  of  that  quality, 
to  be  shipped  from  the  particular  port  of 
Glasgow  as  soon  as  possible."  And,  after 
saying  that  the  court  was  bound  to  give  ef- 
fect to  the  terms  of  tbe  contract  which  the 
parties  had  chosen  for  themselves,  further 
said:  "Tbe  term  'shipment  from  Glasgow* 
defines  an  act  to  be  done  by  tbe  sellers  at 
the  outset,  and  a  condition  precedent  to  any 
liability  of  tbe  buyer.  The  sellers  do  not 
undertake  to  obtain  ahipment,  nor  does  the 
buyer  agree  to  accept  iron  shipped,  at  any 
other  port  The  buyer  takes  the  risk  of  de- 
lay In  getting  lAipnwnt  from  Glasgow,  or 
of  delay  or  disaster  in  proaecnting  the  voyage 
from  Glasgow  to  New  Orleans.  Bnt  he  does 
not  take  tbe  rli^  of  delay  or  of  sea  perils 
which  may  occnr  In  tbe  course  of  tbe  differ- 
ent voyage  from  Lelth  to  tbe  same  destina- 
tion. One  or  two  illustrations  may  help  to 
make  this  clear.  If  the  sellers  had  shipped  tbe 
iron  by  the  first  on^rtnnlty  from  Glasgow, 
the  buyer  conld  not  have  refused  to  accept  it, 
ev&i  If  it  could  have  been  shipped  sotmw 
from  Lelth.  Again,  tbe  bnyer  would  have 
an  Insurable  Interest  In  tb6  Iron  during  tbe 
voyage  by  reason  of  the  title  which  would 
accrue  to  him,  under  the  contract  on  arriv- 
al and  delivery,  and  of  the  profits  that  he 
might  make  in  case  of  a  rise  In  the  market 
3  Kent  Com.  276;  French  v.  Bo^  Ins.  Co., 
16  Pick.  [Mass.]  397;  Eastern  Railroad  v. 
ReUef  Ins.  Co.,  98  Mass.  420,  423.**  See, 
also,  Detroit  So.  B.  v.  Malcomson,  144  Mich. 
172,  107  N.  W.  915,  115  Am.  St  Rep.  390; 
Danne-MUler  v.  Klrkpatrick,  201  Pa.  218, 
50  Atl.  928;  Sousely  v.  Bums,  Adm'r,  73  Ky. 
(10  Bush)  8T;  Tuttle-Cbapman  Coal  Co.  v. 
Cole-Dale  Fuel  Co.,  136  Iowa,  382,  113  N.  W. 
827;  Lucas  v.  Nichols  and  Trustees,  5  Gray 
(Mass.)  309;  Fairbanks,  etc.,  Co.  r.  Mldvale, 
etc..  Co.,  105  Mo.  App.  644,  80  S.  W.  13; 
Milee  v.  Roberta,  34  N.  H.  245. 

As  a  condition  precedent  to  its  right  to  re- 
cover, the  Atlanta  Lumber  Company  should 
have  alleged  that  It  had  duly  performed  all 
the  conditions,  precedent  in  the  contract,  or 
a  waiver  thereof  (St^  Paul,  etc.,  Ins.  Co.  v. 
Mltteodorf  et  aL,  24  Okl.  651,  104  Pac.  354. 
28  Li  B.  A.  [N.  S.]  651),  and  thus  given  d^ 
fendanta  an  opportunity  to  controvert  the 
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fact  of  datverj.  Had  Budi  been  i^eaded, 
platDtUr,  before  It  conld  bave  recovered  its 
pay  for  this  lamber,  wonid  bare  been  bound 
to  prove  a  delivery  on  board  car  at  Atlanta. 
Tbis  allegation  not  belos  made,  tbe  petition 
was  demurrable;  but  nevertbeleas  defend- 
ants answered,  which,  construed  with  a  view 
to  substantial  justice,  claimed  exemption 
from  liability  on  the  grotmd  tbat  it  had  no 
contract  with  tbe  Lodwick  Lamber  Oompany, 
and  hence  refused  to  accept  the  lumber  at- 
tempted to  be  dellrered  to  them  at  Lodwick. 
It  cannot  In  ruson  be  said  that  defoidants 
waived  this  condiUon  precedrat  by  their 
attempted  cancellation  of  the  order  brfore 
they  knew  tbat  the  Inmbw  wonMl  be  attempt- 
ed to  be  delivered  at  LodwldL  This  for  the 
reason  that  Atlanta  Lumber  Oompany,  by 
tailing  to  idead  such  waiver  In  exeoae  of  its 
fiiilnre  to  deliver,  ttaoi  making  at  such  waiv- 
er an  issuable  fact,  cannot  Insist  upon  It 
for  the  first  time  in  this  court,  and  In  fact 
the  same  is  not  attempted. 

International  Honcgr  Box  Ga  v.  Southern 
a:tu8t  ft  Deposit  Co.,  93  App^  Dlv.  809,  87 
N.  T.  Snpp.  881,  was  an  suMaa  tox  goods 
sold  and  delivered  under  contract  between 
the  parties.  It  seems,  as  here,  no  waiver  was 
pleaded,  which  would  have  made  delivery 
needless.  The  trial  court,  upon  fftilnre  to 
prove  that  plalntUf  had  sold  and  delivered 
to  defendant  the  boxes  in  questloD,  held  tbat 
plaintiff  could  not  recover,  and  dismissed  the 
complaint  In  affirming  tbe  Judgment  the 
court  said:  "With  respect  to  delivery,  it  was 
incumbent  upon  the  plaintiff  to  prove,  either 
tbat  the  defendant  had  expressly  repudiated 
the  contract,  which  would  have  made  a  de- 
livery needless  and  futile,  or  that  a  delivery 
was  made  in  accordance  with  the  terms  of 
the  contract  Upon  the  latter  subject  the 
contract  provided  tbat  the  delivery  was  to 
be  made  tab.  New  York  City,  and  the  proof 
was  that  without  a  request  &om  the  defend- 
ant the  plaintiff  delivered  to  an  exprete 
company  at  New  York  City  the  400  boxes, 
with  directions  to  deliver  the  same  to  the  de- 
fendant at  Its  place  of  business  at  BalUmor^ 
Md.;  the  charges  of  carriage  to  be  there  col- 
lected. Such  a  tender  we  do  not  think  vraa 
sufficient  to  pass  the  title  of  the  boxes  to  de- 
fendant because  the  plaintiff  could  not  bind 
the  defendant  by  tender  at  a  place  different 
than  that  specified  In  the  contract;  nor  could 
it  annex  to  the  tender  the  burden  or  condi- 
tion of  paying  the  carryliuE  diargea.  The 
ftdlnr^  therefore,  to  prove  a  proper  legal 
tender  was  fatal  to  plaintiff's  right  to  re- 
cover upon  this  branch  of  the  case."  And 
further,  in  effect  tbat  an  answer  to  which 
ft  demurrer  had  been  sustained  could  not  be 
0(msldered  on  appeal  as  an  admission  against 
defendant;  eqpedally  where  the  same  was 
not  offered  by  plalntlfl  as  an  admission,  and 
that  hotce  tbe  allegattons  therein  contained, 
were  not  proof  of  waiver  of  the  tender  of  the  \ 


goods  ordered,  thou^  the  same  recited  that 
the  ordor  bad  been  canceled  btfon  <3m  ttaM 
any  delivery  was  attempted. 

We  are  therefore  ot  o^nlon  that  the 
court  did  right  in  sustaining  tbe  dannrrer  to 
the  evidence  as  to  the  hcAwitk  Londier  Oms- 
pany  for  want  of  I«lvlt7*  end  as  to  the  At^ 
lanta  Lumber  Company  tvt  the  reuon  tbat 
it  has  failed  to  or  prove  that  ddtveiy 
was  made  in  aceordaaee  wttb  the  tenaa  of 
the  otmtrae^  or  tbat  defendant  bad  zcvodlst- 
ed  file  same,  wbkb  would  have  made  de- 
livery a  vain  tiling. 

Finding  no  «Tor  In  the  reeotdt  tbe  Jndg- 
moit  of  tbe  trial  court  Is  afBrmed.  All  the 
Justices  omcur,  ezeqpt  WIIXIAH^  irtw 
dissentSL 

OS  ou-  w» 

WATSON  T.  TAYLOR. 
(Supreme  Oonrt  of  Oklahoma.   April  11^  1BU.1 

(SvUahua  by  the  OourL) 

1.  RaPX  <i  ti&*>— Civn.  liABILITT. 

Bape  of  a  female  glTes  her  a  caoM  of  ac- 
tion for  damages  against  the  peipetrator. 

[Ed.  Note.— For  other  cassK  see  Bape^  Cant 
Dig.  » lOtf;  Dec.  i>lg.  §  «&•] 

!£.  IUp>  a  tIB*)— Statdtobt  "Butf*— Disin- 

Tioir. 

"Rape,"  as  defined  by  the  second  aubdivi- 
eion  of  section  2853,'  Comp.  Lawa  1909,  la  ao 
act  of  Mxnal  intercoarM  accompUsbed  wttb  a 
femalt  not  the  wife  of  the  peipetrator  whew  Ike 
female  is  over  the  age  of  10  years  and  mdH- 
the  age  of  18,  and  of  prenous  diaafee  and 
vlrtuoas  character. 

[Bd.  Note.— For  otber  cases,  see  Bap^  Otat 
IWg.  i  IW;  Dea  Dig.  |  6&* 

For  oOer  deflnltlona,  see  Words  and  Phiaasa, 
VOL  7,  pp.  691»-Ge*25;  voL  8,  p.  777a] 

8.  B4jra  (I  OS*)— (Kvn,  Lnuiurr— imstrsn. 

To  show  that  such  a  female  consented  to 
tbe  act  or  acts  of  sezn^  Intercoorse  win  not 
constltnte  a  defuise  to  a  dvll  actl<n  t»  RBOvcr 
damagea  for  an  assaalt  upon  her  comndttod  in 
such  manner  and  under  such  circumstancts  as 
to  constitute  rape. 

lEi.  Note.— For  other  cases,  we  Bape,  Omt 
Dig.  i  100;  Dec.  Dig.  i  OK.*} 

4.  Appkai,  ahd  Ebbob  Q  171*)— Tbsobt  or 
Cass. 

The  cuse  was  submitted  below  open  tte 
theory  that  In  order  for  the  plaintiff  to  maiit- 
tain  her  cause  of  action.  It  was  necesBary  to 
satisfy  the  Jury  that  If  the  d^mdaat  had  aexaal 
intercourse  with  her  It  was  acocHnpanied  with 
intent  on  his  part  to  efFect  that  purpose  in 
defiance  of  all  resistance  and  without  htf  cw- 
sent  Heid,  that  on  appeal  It  must  be  reviewed 
upon  tbe  same  theory. 

[Sd.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  U  100»^U)St,  MXML  lOBT. 
1101-1106;  Dec  Dig.  |  171.*] 

5.  Rapx  (i  m*}T-dviL  Aonos— VKuncp- 

BUFFtOIEITOT  or  EviDKIfCK. 

Evidence  examined,  and  Mi  soffident  to 
aothorize  the  anbmisslon  of  tb«  cause  to  tbfl 
jury,  and  to  sustain  the  verdict  rendered  tboeoa 

[Ed.  Note.— Fbr  other  cases,  see  Rape,  OmL 
Dig.  H  107-111;  Dea  IMg,  |  OO.*] 

0.  BviDENCx  (i  188*)  —  Oevil  AonoR  foa 
Bapb— DxMOKSTKATiva  EviDBifo* — Bbonn- 
noM  or  Child. 

In  an  action  for  damages  for  rai>e,  a  child 

two  and  a  half  years  of  age  alleged  to  be  die 
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fruit  of  -th«  iU'Mt  faiterconTM  mar  be  exhibit- 
ed to  the  jary  by  tbe  plaiotlff  for  the  parpote  of 
catablUhisg  the  faeti  of  birth  and  of  prior  un- 
lawful inteicoarw. 

[Ed.  Note.— For  oUier  cases,  see  Bridence, 
Cent  DIs.  i  e7«;  Dee.  Dig.  f  188.*] 

thum,  dissenting. 

Error  from  District  Court,  Oanadlftn  Omni- 
ty;  Jobu  J.  Carney,  Judg& 

Action  by  Ifarietta  Taylor,  et&,  agaijist 
H.  F.  Watson.  Jndgmoit  for  plaintiff,  and 
defendant  brlnga  tmt.  AfBxmedl. 

BL  O.  MeAdama.  ot  Oklahoma  City,  tor 
Dlalntlff  in  error.  H.  U  Fon.  <tf  El  Bene, 
for  dete>dant  In  enox. 

KAMB;  J.  TUs  was  a  dvll  action  for 
damages,  commenced  by  the  plaintiff.  Mari- 
etta Taylor,  by  ber  next  Mendt  IL  E.  Tay* 
lor,  for  a  rape  committed  upon  her  by  the 
defendant,  H.  K*.  Watson.  Upon  trial  to  a 
iury  there  was  a  verdict  for  the  plaintiff 
upon  which  jadgnent  was  duly  entered,  to 
rererse  which  this  proceeding  In  error  was 
commeooed.  For  convenience  the  parties 
hereinafter  wIQ  be  called  plain  tiff  and  de- 
fendant, respectlTely,  as  they  ai^eand  In 
the  court  below. 

[I]  The  evidence  <a  the  plaintiff  was  to 
the  effect:  That  she  was  an  unmarried  fe- 
mala^  IT  years  of  age,  ot  chaste  duract« 
preTloos  to  the  time  of  her  relations  with 
the  defendant  That  the  defendant  was  a 
ndi^bor  of  her  family,  with  whom  she  re- 
sided, and  often  visited  their  home  on  terms 
of  fri«dly  intimacy.  That  two  or  three 
we^  before  Chilstmas,  190S,  her  mother 
sent  her  to  title  well  near  the  hotise  to  get 
a  pall  of  water.  That  Just  after  she  turned 
around  to  leave  the  well,  the  defendant  came 
out  of  the  dark,  took  hold  of  her  arm,  and 
poshed  ber  toward  the  orchard  some  20 
steps,  and  there  threw  her  down  and  com- 
mencied  to  pull  up  her  dotties.  That  she 
called  to  her  mother,  whereupon  the  de- 
fendant Jumped  up  and  ran  away,  warning 
her  not  to  tell  what  had  haH«ned.  That 
■he  did  not  tell  what  happened  because  she 
was  aftald  of  the  defendant  As  to  what 
was  said  and  done  on  that  occasion,  she  tes- 
tifled:  "A.  He  said  come  on  and  go  with 
him.  I  said,  'No.'  He  said,  'Yea,  come  on,* 
and  I  said,  *No,*  and  hollered  for  ma,  but 
ahe  dldnt  hear  me;  the  house  was  shut  up. 
And  he  took  me  on  domi  across  the  road, 
the  road  that  led  into  the  orchard,  and  he 
threw'  me  down  there.';  That  a  short  time 
after  the  incident  at  the  well,  she  and  tier 
mother  accompanied  the  Watson  family  to 
a  box  supper  In  the  ncdighhorhood.  That  at 
the  invitation  of  the  Watson  family,  the 
Taylor  family  consented  to  remain  over 
night  at  their  hom&  Hiat  thore  were  not 
qollts  mongh  at  the  Watson  home  to  pro- 
vide for  their  guests,  and  the  plaintiff  and 
defendant  and  his  ddoghter  went  to  the  Ta.7' 


lor  home  in  a  wagon  to  sm^ly  ttie  defl- 
dency.  That  upon  arriving  at  the  Taylor 
home  the  plaintiff  told  defendant  and  his 
daughter  to  go  into  the  house  and  get  the 
guUts,  whereupon  defendant  required  his 
dan^tw  to  hold  the  team,  and  he  accom- 
panied plaintiff  into  the  honse.  Hist  aft- 
,er  entering  the  houses  (he  defendant  came 
into  flw  room  vrime  the  plaintiff  was  and 
threw  a  qunt  <m  the  floor  and  threw  her 
down  ut>on  it  and  attempted  to  take  Improp- 
er liberties  with  her.  That  after  struggling 
with  him  and  pushing  him  away,  be  de- 
sisted, whereupon  they  aU  returned  to  t3ie 
Watson  home.  That  a  short  time  after  this 
the  plaintiff  ranalned  over  night  at  the  Wat- 
son home  for  the  pnrpose  of  accompanying 
Mrs.  Watson  to  Oklahoma  City  the  next  morn- 
ing. !niat  some  time  daring  the  m^t  tSie 
def»ida&t  entered  her  room,  U^ted  a  matdi, 
and  looked  over  at  a  bed  where  bis  two 
little  boys  were  asleep  and  then  sat  down 
on  her  bed.  Thut  be  attenqtted  to  have  sex* 
ual  intercourse  with  her,  but  did  not  sne- 
ceed,  and  left  the  room,  warning  ber  that 
she  "had  beet  not  teU  any  one  what  had 
bappmed."  That  on  the  1401  of  January 
thereafter  plaintiff  speat  the  night  at  the 
Watson  home.  ^I%at  some  time  during  the 
night  she  awoke  and  saw  the  d^endant 
standing  by  her  bed.  Her  testimony  ss  to 
what  occurred  is  as  fallows:  "Q.  Ton  say 
when  you  woke  up  he  was  standing  there? 
A.  Yea,  At.  Q.  Did  he  say  anything  to  yoat 
A.  Yea,  air.  Q.  What  did  he  sayT  A.  He 
said  that  I  had  better  not  tell  it  I  told  hUn 
to  get  out  of  there,  and  he  said,  *No,*  and 
after  he  got  in  bed  and  bad  sexual  Inter- 
course he  told  me  I  had  better  not  tell  it 
Q.  What  did  be  say  befbre  tha^T  A.  That 
It  would  not  hurt  me,  or  that  he  would 
ther  bet  Ids  farm  or  give  tia  farm  it  would 
not  hurt  me  or  amount  to  anything.  Q.  Then 
what  did  he  doT  A.  He  went  out  and  un- 
locked the  door  and  w^t  out  in  throng 
the  kitchen,  and  In  about  a  half  hour  be 
came  back  In  and  did  the  same.  Q.  Did 
yon  scream  out  or  holler?  A  No,  sir;  I 
was  seared.  Q.  Why  didn't  you  scream  out? 
A.  Because  I  was  so  soired  and  nervous  that 
Z  could  not  holler.  Q.  And  what  did  you 
do.  If  anything,  in  resiating  htm?  A.  I  turn- 
ed over  on  my  stomatAi,  and  be  took  bold 
of  me  and  turned  me  back  over.** 

On  the  8tb  of  the  following  October  a 
child  was  bom  to  the  plaintiff  which  she 
testifled  was  the  fruit  of  her  Intercourse 
with  the  defendant  PhOntlff  testifled  fur- 
ther as  follows:  *'Q.  When  was  the  flrst 
time  you  eva  told  anybody  about  this?  A 
The  30th  of  August  Q.  The  SOth  of  Au- 
gust, 1906,  yon  say  this  last  time  occurred 
on  the  14th  of  January,  and  you  never  told 
anybody  about  It  until  tbe  SOth  of  August? 
A.  Yes,  sir.  Q.  Tou  had  been  pregnant  about 
seven  months  abont  that  time,  hadn't  yon? 
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A.  I  guesa  bo.  Q.  It  waa  so  that  It  was  quite 
perceptible,  wasn't  it?  A.  Tea,  sir.  Q.  And 
it  got  to  where  you  could  not  conceal  it  any 
longer  and  you  told  your  mother  about  it? 
A.  She  asked,  and  X  told  her.  Q.  Did  you 
ever  tell  Watson  anything  about  it  that  you 
were  In  a  family  way?  A.  No,  sir;  I  never 
did.  •  •  •  Q.  And  did  you  tell  your 
folks  about  any  of  those  incidents?  A.  No, 
sir.  Q.  Why  didn't  you?  A.  Because  I  was 
afraid  to  and  the  shame  and  the  disgrace 
of  it"  The  testimony  of  the  plaintiff  gen- 
erally was  to  the  effect  that  the  act  of  sex- 
nal  Intercourse  was  accomplished  against 
her  will  and  in  spite  of  all  the  resistance 
she  could  make  under  the  circumstances, 
and  that  although  it  was  committed  at  a 
place  where  any  considerable  outcry  would 
have  been  heard  by  members  of  the  defend- 
ant's family,  some  of  whom  (three  small 
children)  were  sleeping  In  the  same  room, 
she  did  not  scream  or  cry  out  because  she 
waa  "so  scared  and  neirous"  ttiat  she  could 
not. 

[1]  The  defendant  in  his  own  behalf  de- 
nied any  sexual  intercourse  with  the  plain- 
tiff and  that  he  ever  took  any  Improper  lib- 
erties with  her,  leaving  her  testimony  oth- 
erwise uncontradicted.  There  was  no  at- 
tempt to  show  that  the  plaintiff  was  not  of 
previous  chaste  and  virtuous  character,  or 
that  she  ever  had  sexual  intercourse  with 
any  other  man  than  the  defendant  or  with 
him,  except  upon  the  occasions  detailed  by 
her  In  her  testimony.  Counsel  for  defend- 
ant states  his  first  and  principal  contention 
as  follows:  "The  first  assignment  of  error 
Is  that  the  court  erred  in  overruling  plain- 
tiff in  error's  demurrer  to  the  evidence  of 
the  defendant  in  error,  introduced  for  and 
on  belialf  of  the  defendant  In  error  la  said 
cause.  The  court  wlU  observe  that  there  Is 
absolutely  no  testimony  to  show  that  the 
defendant,  Watson,  used  any  force  or  vio- 
lence in  accomplishing  this  alleged  act  Nor 
was  the  plaintiff.  Marietta  Taylor,  prevented 
from  resisting,  by  threats  of  immediate  or 
great  bodily  barm  accompanied  by  power  of 
execution.  The  court  will  also  observe  that 
at  the  time  of  this  alleged  assault  the  plain- 
tiff was  a  woman  weighing  between  135  apd 
140  pounds ;  that  there  is  no  testimony  that 
she  made  any  resistance  whatever,  or  that 
she  made  any  outcry.  Under  these  circum- 
stances, we  contend  that  the  law  presumes 
that  she  consented  to  this  unlawful  act  of 
sexual  intercourse,  if  there  was  any  act  of 
sexual  intercourse,  and  If  she  did  consent, 
she  cannot  recover  in  this  action." 

We  x»nnot  agree  with  counsel.  It  is  true 
that  the  case  was  submitted  to  the  Jury 
upon  the  erroneous  theory  that  In  this  ju- 
risdiction jconsent  and  resistance  are  neces- 
sary elements  to  constitute  the  crime  of  rape 
upon  a  female  of  previous  cliaste  and  vir- 
tuous character,  over  the  age  of  16  years 
and  under  the  age  of  18,  but  granting,  as 
contended  tot  tof  oounael  for  the  dtfendant, 


that  the  caube  must  be  determined  here  up- 
on the  same  theory  (Herbert  v.  Wagg  et  aL, 
27  Okl.  674,  117  Pac.  209),  it  seems  to  ns  that 
there  was  sufficient  evidence  adduced  at  the 
trial  tending  to  establish  resistance  and 
nonconsent  to  Justify  the  trial  coxirt  in  sub- 
mitting the  cause  to  the  jury  and  to  sustain 
the  verdict  returned.  In  Kaufman  v.  BrAs- 
mler,  26  Okl.  252,  105  Pac.  326,  It  is  said: 
"It  has  been  held  not  only  by  this  court,  but 
also  by  the  Supreme  Court  of  the  territory 
of  Oklahoma,  In  numerous  cases,  that  it  will 
not  disturb  the  verdict  of  a  Jury  upon  con- 
troverted questions  of  fact,  and  It  is  im- 
material whether  such  questions  arise  from 
direct  or  circumstantial  evidence.  The  Jury 
had  the  opportunity  of  seeing  the  witnesses 
on  the  stand  face  to  face  and  observing  their 
manner,  apparent  fairness,  and  candor,  or 
want  of  It  This  Is  not  available  to  this 
court  in  a  re-ezamlnation  of  evidence,  and, 
where  there  la  any  reasonable  evidence  tend- 
ing to  support  the  verdict,  it  will  not  be  dis- 
turbed here." 

If  this  was  a  criminal  case  where  the 
prosecution  la  bound  to  prove  the  charge 
beyond  a  reasonable  doubt,  it  would  prob- 
ably be  controlled  by  Peoi^e  v.  O'SuUivan, 
104  N.  T.  481,  10  N.  E.  880,  58  Am.  Eep. 
530,  and  cases  of  that  class,  cited  by  the  de- 
fendant. But  here  whether  the  charge  was 
established  by  a  preponderance  of  the  evi- 
dence largely  depended  upon  the  credit  to  be 
given  to  the  testimony  of  the  plaiutU^  and 
that  was  a  question  for  the  Jury. 

The  evidence  shows  the  defendant  to  be  m 
strong  man,  of  mature  years,  with  a  large 
family,  some  of  whom  were  grown  at  the 
time  of  the  offense.  His  Intimate  and  friend- 
ly relation  with  the  family  of  the  plaintiff 
gave  blm  opportunities  to  discover  that  he 
fielded  great  Influence  over  her  and  that 
on  account  of  her  youth  and  inexperience  be 
could  probably  accomplish  his  evil  purpose 
without  great  physical  resistance.  There  is 
no  evidence  that  the  plaintiff  sought  the  com- 
pany of  the  defendant  or  threw  herself  In 
his  way,  or  In  any  manner  encouraged  his 
advances;  but,  on  the  contrary,  It  aU  tends 
to  show  that  he  In  every  Instance  was  the 
aggressor,  and  that  he  seized  every  oppor- 
tunity to  lay  hold  of  her  and  forcibly  carry 
her  off  in  pursuance  of  his  evil  purpose,  and 
that  It  was  only  after  three  unsuccessful  at- 
tempts that  he  Anally  succeeded  in  ova«om- 
iug  her  uniform  resistance.  As  was  said  In 
a  similar  case:  "It  is  not  often  that  such  an 
assault  Is  or  can  be  described  by  a  female 
with  that  complete  fullness  of  detail  with  re- 
spect to  every  word  spoken  or  every  fftct  and 
circumstance  that  may  enter  into  the  ques- 
tions of  consent  or  resistance.  When  the 
proof  is  given,  as  it  sometimes  is,  in  general 
terms,  the  jury  must  still  be  satisfied  that 
there  was  no  consent,  and  that  resistance 
was  made  to  the  extent  of  the  woman's  abil- 
ity. What  that  ability  was  moat  In  many 
case*  depend  not  wly-npon  bet  atrengtb  and 
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power  to  defand  herself  or  make  herself 
heard,  bnt  also  mxm  the  element  ol  fear 
when  it  exlBt&  Tb»  age,  strength,  and 
I^ig^Blcal  appearaun  ot  Qie  parties,  with  the 
manner  In  whidi  they  testify,  are  elemoitB 
of  some  Unportance  wbidi  the  Jury  may  con- 
sider with  all  the  other  facta.  The  relation 
which  the  parties  bear  to  ^adi  other,  as  in 
this  ease,  may  also  be  considered.  Where  on 
one  side  we  find  extreme  yontb.  Inexperience, 
and  dependence  united  with  the  principle  of 
fear  and  obedlmce,  and,  on  the  oth»,  ma- 
ture age,  great  ph^dcal  power,  and  dominat- 
ing influence  and  control  over  the  move- 
m^ts  and  will  of  anothw,  the  qneetlon  of 
cmseat  and  resistance  roust  be  determined 
with  reference  to  those  conditiooa.  "When 
■nch  a  case  arises  who  Is  to  determine  when, 
as  in  this  casc^  the  glrl,  in  stating  the  oc- 
currence states  that  she  ffld  not  oonsmt  and 
did  resist  to  the  best  of  her  abUlty,  whettier 
ahe  tells  the  truth  or  not?  Can  this  court, 
after  Oie  Jury  have  accepted  the  plalntlfTs 
version  of  the  transaction  and  the  General 
Term  has  approved  the  verdict,  say,  as  mat 
ter  of  law,  that  there  was  no  evidence  for 
the  consideration  of  fibe  Jury?  This,  I  think, 
would  be  to  transcend  the  limits  of  our  Juils- 
dietlon.as  a  court  of  law,  without  power  to 
review  disputed  ftcts."  Dean  v.  Baplee,  145 
N.  T.  819,  89  N.  m  952,  Sdbenfc  v.  Dnnkelow, 
70  Mich.  89,  87  N.  W.  886,  and  Wltzka  v. 
U oudry,  83  Minn.  78,  K  N.  W.  911,  are  cases 
of  this  class  wherein  verdicts  for  the  plain- 
tiffs rendered  upon  similar  states  of  fact, 
were  uiAeld  on  appeal. 

[2, 1]  Moreover,  our  statute  provides  (sec- 
tion 2353,  Comp.  Xaws  1909)  that  all  that 
ia  required  to  constitute  the  crime  of  rape 
Is  an  "act  of  sttiual  Intercourse  accomplish- 
ed vrtth  a  female,  not  the  wife  of  the  per* 
petrator  •  •  •  where  the  female  is  over 
the  age  of  sixteen  years  and  under  the  age 
of  eighteen,  and  of  previous  chaste  and  virtu- 
ous character.**  The  language  of  the  statute 
Is  clear  and  unambiguous.  It  dearly  elim- 
inates the  elements  of  consent  and  resistance 
from  the  case  of  an  assault  upon  the  dass 
of  females  therein  described.  Its  manifest 
purpose  is  to  throw  a  protecting  mantle 
about  the  female  Children  of  this  state  with- 
in certain  ages,  which  Qm  hand  of  the  liber- 
tine may  not  withdraw  except  at  his  perlL 
The  statute  in  effect  says  that  chastity  is 
such  a  predoos  jewel  in  the  crown  of  maiden- 
ly graces  that  it  cannot  be  stolen  or  remov* 
ed  tiiere&om  even  with  the  consent  of  the 
wearer,  without  offending  the  majesty  of  the 
law.  to  prove  that  the  female  consented 
will  not  mollify  the  statute^  nelthn  should 
it  avail  as  a  defense  to  a  dvll  action  for 
damages  for  an  assault  upon  her  committed 
in  anch  manner  and  under  sach  drcam- 
Btances  as  to  constitute  rape  as  defined  by 
tbe  statute.  Altman  v.  Bckermann  (Tex. 
Civ.  App.)  132  S.  W.  623. 

[4]  Whilst  we  concede  that  under  the  au- 
thorities the  case  must  be  determined  in  this 


court  upon  the  same  theory  upon  which  it 
was  submitted  to  the  Jury,  yet  the  reasons 
which  indiued  the  Legislature  to  pass  the 
foregoing  statute  cannot  be  ignored.  The 
statute  is  obviously  based  npmi  the  prindple 
that  consmt  or  nmireslstance  on  the  part  of 
a  girl  of  tendor  years  is  not  to  be  under- 
stood In  the  same  way  as  In  the  case  of  like 
acts  committed  upon  a  woman  of  more  ma- 
ture yeara.  Tbe  Jury  could  have  taken  the 
same  view  of  the  casfc  Dean  v.  Baple^ 
supra.  It  is  impossible  to  lay  down  any  gen- 
eral nUe  whldi  shall  define  Qie  exact  line  of 
conduct  which  shall  be  pursued  by  an  as- 
saulted finale  under  all  circumstances,  as 
the  power  and  strength  of  the  aggressor, 
and  the  physical  and  mmtal  ability  of  the 
female  to  interpose  resistance  to  the  unlaw- 
ful assault,  and  the  situation  of  the  parties, 
must  vary  in  eadi  case  What  would  be  the 
proper  measure  of  resistance  in  one  case 
would  be  totally  Inapplicable  to  another  Ata- 
atlon  accompanied  by  differing  circumstances. 
One  person  would  be  paralysed  by  fear  and 
rendered  voiceless  and  helidess  by  circum- 
stances whldi  would  only  inspire  another 
with  higher  courage  and  greater  strength  of 
will  to  resist  an  assault  A  young  and  timid 
girl  might  be  eudly  overpowered  and  depriv* 
ed  of  her  virtue  before  she  had  an  opportu- 
nity to  recover  her  self-possession,  and  real- 
ise her  situation,  and  .the  necessity  of  the 
cxerdse  of  the  utmost  physical  redatance 
in  ordOT  to  preserve  her  virtue.  It  would 
be  unreasonable' to  require  the  same  measure 
of  resistance  from  sudi  a  person  that  would 
be  expected  from  an  older  and  more  expe- 
rienced woman,  who  was  familiar  vrith 
the  springs  and  motives  of  humsn  action, 
and  acquainted  with  &e  means  necessary  to 
be  used  to  protect  her  person  from  violence. 

[I]  It  Is  next  conteiUted  that  it  was  error 
for  the  trial  court  to  permit  a  diUd  2% 
years  old,  alleged  to  be  the  fruit  of  the  un- 
lawful intercourse  to  be  exhibited  to  the 
Jury  over  the  objection  of  the  defioidant 
The  dedslons  in  the  various  Jurisdictions 
seem  to  be  divided  <m  this  question.  They 
are  all  collected  in  notes  to  State  v.  Dan* 
forth,  6  Ann.  Gas.  667,  and  Rex  v.  Hu^es, 
19  Ann.  Gas.  634.  In  the  Danforth  Case, 
dedded  by  the  8upr»ne  Court  In  New  Hamp- 
shire (73  N.  H.  215,  60  AtL  839,  lU  Am.  St. 
Rep.  600,  6  Ann.  Gas.  667)  it  was  held: 
"That  In  a  prosecution  for  statutory  rape, 
the  child  bom  to  the  prosecuting  witness 
may  be  exhibited  by  the  state  to  the  Jury  fOr 
the  purpose  of  establishing  the  facte  of  birth 
and  of  prior  unlavrfnl  intereourse."  The  an- 
notator  says  that  the  reported  case  is  in  ac- 
cord with  the  preponderance  of  authority, 
which  holds  that,  where  tbe  putative  father' 
Is  In  court  and  within  the  view  of  the  Jury,  it 
is  not  Improper  to  produce  the  diild  before 
the  Jury  and  to  call  attention  to  poiute  of  re- 
semblance or  difference  between  the  two. 

A  more  extended  dtatlon  of  the  author- 
ities will  serve  no  useful  purpose.   It  will 
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suffice  to  Bay' that,  after  a  careful  examina- 
tion of  all  the  cases  called  to  our  attentioQ, 
we  hare  reached  the  conclusion  approved  by 
Mr.  Wigmoro  a  Wig.  Bv.  f  166)  that:  "The 
sound  rule  Is  to  admit  the  facts  of  similarity 
of  spedflc  traits,  however  presented^  provid- 
ed the  child  Is,  In  the  opinion  of  the  trial 
court,  old  enough  to  possess  settled  features 
or  other  corporal  Indications." 

The  other  assignments  of  error  relate  to 
the  pleadings  and  proceedings  had  below, 
and  these  we  are  required  to  disregard  unless 
they  affect  the  substantial  rights  of  the 
adverse  party.  Section  068O,  Gomp.  Laws 
190S.  We  have  examined  the  record  with 
considerable  care  and  cannot  say  that  the 
errors  complained  of,  If  errors  at  all,  Injuri- 
ously affect^  any  substantial  right  of  the 
defendant.  The  court  below  submitted  the 
case  to  the  jury  upon  a  theory  which,  ac- 
cording to  our  mind,  cast  an  unnecessary 
bnrden  upon  the  plaintiff,  which  she  sus- 
tained to  the  satisfaction  of  the  jury.  The 
court  below  In  examining  the  record,  upon 
motion  for  new  trial,  was  satisfied  with  the 
verdict  and  that  the  defendant  had  a  fair 
trial  according  to  the  forms  of  law,  and,  as 
we  also  are  of  that  opinion,  the  judgment  of 
the  court  below  ought  to  be  affirmed. 

It  Is  so  ordered.  All  the  Justices  concur, 
except  DUNN,  J.,  who  dissents. 

DUNN,  J.  (dissenting).  In  the  conclusion, 
reached  by  the  court  In  this  case  I  am  un- 
able to  concur.  The  chief  question  raised 
and  argued  on  this  petition  for  rehearing  la 
that  there  is  no  evidence  In  the  record  sup- 
porting the  Instmctlons  on  the  ground  of 
rape  by  force  and  violence,  and  In  this  con- 
tention I  am  constrained  to  concur.  The  In- 
structions which  were  given  by  the  court 
were  nnexcepted  to.  Hence  they  are  the 
law  of  the  case,  and,  right  or  wrong,  the 
proof  must  measure  thereto  or  the  verdict 
will  be  without  adequate  support  Myers  v. 
Fear  et  al.,  21  Okl.  498,  96  Pac.  642,  129  Am. 
St.  Rep.  795;  Irwin  et  aL  v.  Thompson  et  al., 
27  Kan.  643 ;  Lynch  v.  Snead  Architectural 
Iron  Works,  132  Ky.  241,  116  S.  W.  693,  21 
L.  R.  A.  (N.  S.)  862;  Emerson  v.  County  of 
Santa  CTara,  40  Cal.  543;  Sullivan  v.  Otis,  39 
Iowa,  328.  In  the  case  of  Myers  v.  Fear  et 
al.,  supra,  Justice  Kane,  who  prepared  the 
opinion  for  the  court,  says :  "It  is  a  well- 
settled  rule  that,  when  the  verdict  of  the  jury 
Is  contrary  to  the  instructions  of  the  court, 
It  should  be  set  aside."  The  Supreme  Court 
of  Kansas,  In  the  case  of  Irwin  et  al.  t. 
Thompson  et  al.,  supra,  In  the  syllabus  says: 
"Where  a  case  Is  tried  by  a  jury  and  the 
court  gives  them  instructions,  such  instruc- 
tions, if  unquestioned  and  not  excepted  to, 
become  the  law  of  the  case;  and,  if  the  jury 
In  their  verdict  plainly  disregard  sudi  In- 
structions, It  is  the  duty  of  the  trial  court 
In  the  first  instance,  and  of  this  court  on  re- 
view, to  set  aside  such  verdict  and  grant  a 
new  trlaL"   The  Court  of  Appeals  of  Ken- 


tucky, In  the  case  of  Lynch  t.  Snead  Ardii- 
tectural  Iron  Works,  supra,  In  the  ayllabaa 
sa^:  "A  verdict  Is  contrary  to  law  •  •  • 
when  it  is  contrary  to  the  Instructioiis,  wheth- 
er they  are  right  or  wrong.'*  The  Supreme 
Court  of  California,  in  the  case  of  Bmown 
V.  County  of  Sapta  Clara,  supra.  In  the  syl- 
labus says:  "A.  verdict  of  a  jury,  In  diso- 
bedience to  the  Instmctlons  of  the  court, 
although  the  Instruction  Itself  was  not  cor- 
rect In  point  of  law,  Is  a  verdict  'against 
law,'  under  subdivision  6, 1 193,  Practice  Act" 
The  plaintiff  In  her  petition  alleged  that  on 
January  14,  1906,  she  was  a  minor,  aged  17 
years,  and  that  the  defendant  on  the  night 
of  that  day  made  an  assault  and  committed 
upon  her  by  force  and  vlolaice  the  crime  of 

rape;  that  as  a  result  thereof,  on  the  

day  of  October,  1906,  she  was  delivered  of  a 
bastard  child.  Under  the  laws  of  this  state, 
a  woman  of  the  age  of  17  years  mar  conseait 
to  Sexual  intercourse,  unless  she  la  of  in^vi- 
ous  chaste  and  virtuous  character,  and  It  Is 
rape  where  ehe  consents  only  when  these 
conditions  exist.  Plaintiff  in  this  case  choee 
not  to  rely  upon  her  previous  chaste  and 
virtuous  diaracter,  but  insists  that  defoidant 
was  guilty  of  rape  because  he  had  carnal 
intercourse  with  her  against  her  wilfand  by 
force  and  violence.  At  the  conclusion  of  the 
evidence,  the  court  instructed  the  Jury  as 
follows:  "If  you  find  from  the  evidence  that 
the  defendant  H.  F.  Watson,  unlawfully  and 
willfully  accomplished  the  act  of  sexual  Inter- 
course with  the  plaintiff  herein,  Bfarietta 
Taylor,  and  that  said  Watson  accomplished 
the  said  act  of  sexual  intercourse  by  force 
and  violence  against  her  will,  and  that  her 
resistance  was  overcome  by  force  and  vio- 
lence, then  you  sbould  find  for  the  plaintilf. 
Without  force,  actual  or  constructive,  thCTe 
can  be  no  rape.  To  constitute  the  crime  of 
rape  the  testimony  must  show  that  the 
plaintiff  rented  the  alleged  assault  of  the 
defendant  to  the  utmost  of  her  capacity  and 
extent  of  her  ability,  except  as  her^nafter 
stated,  and  if  you  find  from  the  evidence  that 
the  plaintiff  submitted  to  the  embraces  of  the 
defendant,  while  she  had  the  power  to  resist, 
however  reluctantly  she  may  have  yielded, 
such  submission  deprives  the  act  of  an  es- 
sential element  of  rape.  You  are  further 
instructed  that  should  you  find  from  the  evi- 
dence that  the  plaintiff  herein  was  prevmted 
from  making  resistance  by  threats  of  imme- 
diate and  great  bodily  harm,  accompanied  by 
power  of  apparent  execution  on  the  part  oi 
the  defendant,  that  this  would  be  equivalent 
to  constructive  resistance  and  would  excuse 
the  plaintiff  from  making  actual  or  forcible 
resistance  to  the  alleged  assault  of  the  de- 
fendant; and  If  raped  under  these  dr^nni- 
stances  the  crime  of  rape  would  be  acoHo- 
plished  notwithstanding  her  failure  to  make 
physical  resistance  to  the  alleged  attack  or 
assault  of  the  d^endant  Ton  are  farther 
instructed  that,  If  the  carnal  connection  com- 
plained of  by  the  plaintiff  did  not  In  (ftct  take 
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place  asalnst  the  oonsent  of  the  itolntlff, 
she  caimot  recoTer  In  this  action." 

Hei«ln,  then*  on  the  challenge  of  the 
plalntUt  la  laid  down  the  tp&Aac  rales  and 
law  nnder  which  this  cause  most  be  decided. 
The  interconrse,  it  la  provided,  mnst  be  by 
force  and  violence  against  her  will,  and  that 
her  utmost  resistance  was  overcome  by  such 
force  and  violence.  That  If  she  yielded  to 
the  defendant  while  she  had  the  power  to 
realat.  no  matter  how  reluctantly,  the  of- 
fense with  which  he  was  charged  was  not 
consnmmated  except  there  was  present 
threats  of  Immediate  and  great  bodily  harm, 
accompanied  by  the  power  of  execution.  To 
these  heights  must  the  evidence  In  this  case 
rise,  or  the  verdict  rendered  by  the  Jury  is 
withoQt  support  If  there  is  any  evidence  In 
the  case  which,  allowing  for  it  all  reasonable 
dednctlona  to  which  It  Is  entitled,  and  all 
It^cal  conclusions  which  may  be  drawn  f^om 
It,  will  aupport  the  v^dlct,  then  It  most 
stand.  If,  on  the  other  hand^  after  the  case 
Is  stripped  of  all  (tf  the  evidence  of  the  defend- 
ant who  denied  In  toto  the  charge  made,  and 
every  Inference  agairat  the  evidence  of  the 
plaintiff,  there  is  still  lacking  evidmce  suffi- 
cient to  snivort  the  verdict,  it  mnst  falL  '  To 
this  test  I  am  willing  to  subject  the  uncon- 
tradicted evidence  given  by  the  plaintiff  and 
to  assert  that  the  record  Is  b^lly  devoid  of 
any  testimony  which  any  reasonable,  rational 
man  ought  to  say  meets  the  demand  set  forth 
in  the  petition  of  plaintiff  and  the  instruc- 
tions of  the  court  That  evidence  iqwn  which 
she  mnst  rely  discloses  that  she  was  a  daugh- 
ta  ot  a  neighbor  of  the  defendant  one  among 
■ewal  children;  that  she  waa  17  years  of 
age,  weighed  between  136  and  140  pounds, 
and  on  the  idgfat  of  the  alleged  offense,  ac- 
companied the  defendant  and  his  family  to 
bis  home  where  she  was  to  remain  all  night 

The  questions  and  answers  of  the  plaintiff 
are  then  as  follows:  "Q.  Did  yon  want  to 
80  over  with  him  that  night?  A  I  don't 
kDow  as  I  did,  bnt  I  didn't  want  them  to 
think  it  strange  of  ue  not  going.  Q.  Bnt 
yon  did  taatUy  at  the  preliminary  hearing 
that  yon  wanted  to  fo  that  night?  A.  Yes, 
sir ;  bnt  I  wait  to  keep  the  folks  from  mla- 
trusting.  Q.  Ton  did  twtlfy  In  the  preliml- 
nary  hearing  that  both  wanted  to  go,  so  Pa 
bdd  straws  so  you  and  sister  could  draw  to 
see  wbkSk  one  would  go;  that  la  the  way  yon : 
tcBttaed  at  the  preUmlnary  hearins?  A.  Yes, 
air.  Q.  Now,  loins  over  to  the  bouse,  who 
went  with  yon  over  to  tlie  honse?  A.  To 
tb^  hoose?  Q.  Yes.  A.  Mrs.  Watson  and 
two  of  the  girls  and  he.  Q.  Mrs.  Watsm 
and—  A.  Him  and  the  two  little  girls.  Q. 
How  did  yon  go  over?  A  In  the  wagon  on 
a  idece  ot  a  load  of  hay.  Q.  On  tte  wagon 
on  a  pfece  of  load  of  hay,  where  did  you 
all  altf  A.  Up  on  top  of  the  bay.  Q.  Now 
tbat  night  when  yon  came  back  from  the  btnc 
sapper  at  Mustang,  wboce  did  yon  all  sit  In 
tbm  wagw?  A,  We  sat  down  In  tbe  wagon 


the  best  I  remember  now.  Q.  I  mean  on  the 
way  home  from  the  box  supper?  A.  We  sat 
down  in  the  wagon  the  best  I  remember  now. 
Q.  Who  sat  on  the  seat?  A.  I  don't  remem- 
ber; I  believe  I  did.  Q.  Who  sat  with  him? 
A  I  guess  I  did.  I  sat  on  the  seat  with  him. 
Q.  Who  all  was  at  Watson's  honse  that 
night?  A  The  night  of  the  14th?  Q.  Yes, 
tbe  14th  of  February,  or  January  yon  now 
eay  it  is,  who  was  it  was  there  that  night? 
A  His  wife  and  two  little  girls  and  him. 
Q.  Hla  wife  and  two  Uttle  girls  and  blm. 
Where  did  he  and  his  wife  sleep?  A.  In  the 
other  bedroom.  Q.  And  where  did  you  and 
the  little  girls  sleep?  A  In  the  other  bed- 
room. Q.  Two  adjoining  bedrooms?  A  Yes, 
sir.  Q.  Then  the  little  girl  slept  with  you? 
A  Yes,  sir.  Q.  When  yon  went  in  you  latch- . 
ed  the  door?  A  Yes,  air.  Q.  Why  did  you 
do  that?  A  Because  I  thought  maybe  he 
might  come  In  and  I  latched  the  door.  Q.  Is 
that  the  reason  yon  lat<died  the  door?  A. 
Yes,  sir ;  the  best  I  know  now.  Q.  What  did 
he  do?  A.  Be  pulled  up  the  covers,  and  I 
turned  over  on  my  stomach  as  he  got  into 
bed.  Q.  He  polled  up  the-  covers,  you  turn- 
ed on  your  stomach,  and  he  got  in  bed? 
A  Yea.  sir.  Q.  Then  what?  A.  He  turned 
me  over.  Q.  The  girl  was  sleeping  beside 
you  In  bed?  A.  Yes,  sir.  Q.  The  little  girl 
five  years  old,  or  four  or  five?  A  I  don't 
know  how  old ;  I  wasn't  there  when  she  was 
born;  I  don't  know  a  thing  about  it  Q.  Yon 
have  testified  she  was  four  or  five?  A  I 
won't  say  sure  how  old  she  was.  Q.  That 
was  your  Judgment?  A  Yes,  sir;  bnt  I  was 
guessing  at  it  then.  I  don't  know  anything 
about  it  Q.  Bnt  the  Uttle  girl  you  bave 
been  testifying  was  four  or  five  years  old 
was  In  the  bed  beside  yon?  A  Yes,  sir;  she 
might  have  been  younger,  I  don't  know.  Q. 
Mrs.  Watson  was  In  the  adjoining  room!  A. 
Yes,  sir.  Q.  Hake  any  outcry  when  he 
crawled  In  bed  with  you?  A.  No,  sir;  be- 
cause I  was  afraid  to.  Q.  He  hadn't  done 
anything  the  other  time  when  In  bed  with 
you?  A  No.  sir.  Q.  Why  were  yon  sfrald? 
A  Because  be  told  me  I  had  better  not  tell 
It  Q.  Then  he  got  in  bed.  v^t  did  he  do 
thai  after  he  got  in  bed?  A.  He  had  sramal 
Interconrse.  Q.  Tell  the  Jury  what  he  did, 
what  was  yon  dolngf  A.  That  is  tbe  best 
I  know  how  to  tell  it .  Q.  Well,  yon  were 
laying  tm  your  back  when  he  came  In?  A. 
Yes,  idr.  Q.  Whcai  he  came  in  yon  turned 
over  ctk  your  stomach?  A  Yea,  sir.  Q.  ^nwn 
he  got  In  bed  with  yon?  A.  Yes,  sir.  Q. 
What  did  he  do?  A  I  told  yon  once;  I  don't 
know  bow  to  tdl  it  any  different  Q.  You 
were  lying  on  yonr  stomach?  A.  Yes,  sir; 
I  told  you  he  tamed  me  over.  Q.  That  was 
the  first  thing  he  did?  A.  Yes,  sir.  Q.  And 
he  bad  sexnsl  interconrse  with  yon?  A  Yes. 
str.  Q.  Was  that  with  or  wltbont  your  con- 
sent?  A  I  was  scared  and  nervous,  and 
I  told  blm  to  go  on  out  and  let  me  alon^ 
and  he  said  be  bet  Us  fltim  or  give  hla 
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farm.  I  don't  know  whlcb—  Q.  tEhat  It 
would  not  hurt  you?  A.  Tbat  It  would  not 
hurt  me.  Q.  He  said  that  too?  WeU,  how 
long  did  he  8ta7  in  bed  with  yon  then?  A. 
About  a  half  hoar,  I  guess,  to  the  beat  1 
know.  Q.  Mrs.  Watson  was  in  the  adjoining 
room.  Ton  didn't  cry  out?  A.  No,  sir.  Q. 
Yoa  knew  if  you  did  she  would  hear  you? 
A  I  was  afraid  to;  I  was  scared  and  nerroua. 
Q.  That  is  what  you  said,  you  knew  Mrs. 
Watson  was  In  the  adjoining  bedroom,  and 
knew  if  you  did  she  would  hear  yon?  A.  I 
was  afraid  to.  Q.  Yon  knew  she  would  hear 
you  ?  A.  Yes,  sir ;  but  how  did  I  know  what 
he  might  do.  He  might,  oh  what,  he  might 
cut  my  throat,  or  no  telling  whet;  I  didn't 
kuow  what  he  might  do.  Q.  He  hadn't  cut 
your  throat  before  that  time?  A.  No,  sir; 
but  I  didn't  know  whether  he  would  or  not 
Q.  Is  that  the  reason  you  didn't  cry  out? 
A  I  was  afraid  to ;  I  told  you  that  Q.  How 
long  was  he  In  bed  with  yon?  A.  I  don't 
know;  he  was  gone  out  I  judge  a  half  hour, 
probably  a  half  hour.  Q.  How  long  was  he  in 
bed  with  yon?  A.  I  said  it  might  have  been 
a  half  hour,  or  shorter,  I  don't  know.  Q. 
Somewhere  about  a  half  hour  he  stayed  In 
bed  with  you?  A.  I  think  so.  Q.  Wbat  did 
you  do  all  tbat  time?  A.  I  told  you  once. 
Q.  Had  sexual  intercourse  for  a  half  hour? 
A.  Yes,  sir.  Q.  How  much  of  a  struggle 
took  place  in  that  bed?  A.  I  don't  remem- 
ber now.  Q.  And  he  turned  you  over  on 
your  back.  E>ld  he  have  to  take  hold  of 
yonr  limbs  to  pull  them  apart?  A.  I  don't 
remember  now  whether  he  did  or  not  Q. 
Now,  to  get  this  altogether  straight,  wliat 
was  the  first  tiling  he  eald  to  you  when  he 
came  In  the  room?  You  said  In  the  first 
place  to  go  out  then  what  did  he  say?  A. 
He  said,  no.  It  would  not  hurt  me  or  amount 
to  anything.  Q.  Did  he  say  that  before  you 
said  anything  about  it  hurting?  He  said, 
*No.'  What  did  you  say?  A;  I  don't  remem- 
ber Just  word  for  word.  Q.  Yon  told  it  be- 
fore. A.  I  seen  him  standing  there,  and  I 
told  him  to  go  on  out  He  said,  'No,'  and 
commenced  hanllng  at  the  covers  and  said  it 
wonld  not  hurt  me;  he  would  bet  his  farm 
or  give  his  farm.  Q.  Then  what?  A  I  said, 
yes,  sir,  I  thought  It  would,  and  he  said  not 
Q.  Then  what?  A.  I  do  not  remember.  Q. 
He  said  it  would  not  hurt  you,  you  said  yes 
you  were  afraid  it  would,  and  he  said  no 
it  wonld  not,  that  he  would  bet  his  farm  it 
would  not  ftnd  you  said  yes  It  would,  is  that 
correct?  A.  Yes,  sir.  Q.  Did  it  hurt?  A. 
Yes,  sir.  Q.  Then  he  was  in  bed  with  you 
about  half  an  hour.  When  he  left  he  went 
out  tlie  door.  Do  you  know  where  he  went? 
A.  No  sir,  he  went  out  the  door.  Q.  And 
he  came  back  again?  A.  Yes,  sir.  Q.  Came 
back  tlirongh  the  door  the  next  time?  A.  Yes, 
sir,  Q.  Then  got  in  bed  with  yon  again? 
Dressed  the  same  as  he  was  before?  A.  Yes, 
sir.  Q.  Whrai  he  came  bade  in  he  came  in 
through  the  door.    How  do  yon  know  he 


came  in  through  the  doort  JL  Because  I 
seen  Mm.  Q.  Was  you  awake  or  aale^?  A 
I  know  he  came  In  that  way.  Q.  Yoa  say 
yoo  saw  him?  A.  Yes,  air.  Q.  Were  yoa 
awake  or  asleep?  A.  I  was  dozing.  Q,  You 
were  dozing?  >  A.  Yes,  sir.  Q.  If  yon  woe 
dozing,  how  did  you  see  him  come  thcnui^ 
the  door?  A.  Because  I  opened  my  eyes  and 
seen  him.  Q.  Did  yon  doze  off  to  sleep,  did 
you  go  to  sleep  after  he  was  there  tlie  first 
time?  A.  I  was  Jnst  dozing  oO.  Q.  Yoa 
were  just  dozing  off?  A.  Yea,  sir.  Q.  Didn't 
you  testify  at  the  preliminary  heaiing  tiiat 
you  dozed  off  to  sle^?  A.  Yes,  sir;  but  I 
might  hare  been  mistaken.  Q.  What  du  yon 
say  now?  A.  I  dozed  off  to  sieepu  Q.  Oh, 
yon  dozed  ofF  to  sleep?  A.  Yes,  sir.  Q.  Yon 
dozed  oCF  to  sleep,  and  yet  you  say  yon  saw 
him  come  in  through  the  door?  A.  Yes,  sir. 
Q.  Then  he  came  to  your  bedside,  and  you 
told  him  to  go  away,  he  said  no,  you  said 
yes,  he  said  no,  he  said  It  wonld  not  hurt 
you,  you  said  it  would,  and  then  wbat  did 
he  say  after  that?  A.  He  said  no  he  knew 
it  would  not,  and  he  said  I  had  better  not 
tell  any  of  It  at  all.  Q.  Then  he  said  yon 
bad  better  not  tell  it?  A.  Yea,  sir.  Q.  Why 
did  he  say  that?  A.  I  don't  know  anything 
about  it  Q.  Had  you  said  anything  about 
teUing  it?  A.  No,  sir;  but  be  told  me  that 
all  tbe  time.  Q.  He  got  in  bed  with  you  the 
second  time?  A  Yes,  sir.  Q.  Was  you  lying 
on  your  back  that  time?  A.  I  don't  remen- 
b^.  Yes,  sir;  I  believe  so.  Q.  Yon  turned 
over  on  your  stomach  again?  A.  No,  sir.  Q. 
You  didn't  the  second  time?  A.  No,  sir;  be- 
cause I  was  scared  and  nervou&  Q.  How 
long  were  you  discnesing  the  question  the 
first  time  of  whether  or  not  it  would  hurt 
you?  A.  I  don't  know  how  long  it  was. 
Q.  You  were  too  scared  to  discuss  that?  A. 
I  just  woke  up,  and  I  was  scared,  of  course. 
Q.  Did  you  get  op  and  lock  tbe  door  after 
:  he  was  in  there  the  first  time?  A.  N<s  sir. 
Q.  Why  didn't  you?  A  I  don't  know.  I 
didn't  do  it  I  didn't  lock  the  door.  Q.  How 
long  did  he  stay  in  bed  with  you  the  second 
time?  A  About  the  same  time.  Q.  About  a 
half  hour?  A.  About  the  same  time.  Q. 
About  a  half  hour.  What  did  he  do  in  bed 
with  you  about  a  half  hour?  A.  Did  the 
same  as  he  did  the  other  tlm&  Q.  Had  sex- 
ual Intercourse  for  half  an  hour  again?  A. 
Yes,  sir.  Q.  How  many  times  did  he  have 
sexual  intercourse  with  you  that  night?  A 
Twice.  Q.  And  half  an  hour  each  time;  that 
is  true,  Is  It?  A.  Yes,  sir.  Q.  Well,  after  be 
went  out  the  second  time,  did  yon  get  up 
and  lock  the  door?  A.  No,  sir.  Q.  Mrs. 
Watson  was  sleeping  in  this  next  room  all 
the  time?  A.  Yes,  sir.  Q.  And  the  little  girl 
slept  beside  you  In  the  bed?  A.  Yes,  sir. 
Q.  Tbat  is  the  first  time  he  had  ever  had 
sexual  intercourse  with  yon;  you  are  abso- 
lutely posItlTe  of  that?  A.  Yes,  sir;  I  am. 
Q.  Was  that  the  last  time?  A.  Yee,  sir.  Q. 
What  time  did  you'  get  up  in  the  momtns? 
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A.  Pretty  early;  yes,  Mr.  Morgan  and  his 
brother  came  over  there  to  load  the  potutoes 
early.  Q.  .That  he  had  gotten  of  Mr.  Wat- 
son? A  Yes,  sir.  Q.  Now,  was  the  bed 
etalned  the  next  morning?  A.  No,  sir;  not 
that  I  noticed.  No,  sir;  it  wasn't  Q.  Was 
any  of  yoar  night  clothes  stained  in  any 
way?  A.  Not  that  I  remember  of  now.  Q. 
No  hemorrtiage  or  bleeding  of  any  kind  ?  Q- 
Did  you  answer  the  question?  A.  Yes,  sir. 
Q.  What  did  yoQ  s^y?  A.  I  said  no.  Q. 
That  was  the  first  time  any  man  ever  had 
sexual  intercourse  with  you?  A  Yea,  sir. 
Q.  Now,  after  this  occnrrence,  when  was  the 
next  time  you  were  over  at  Watson's?  A. 
After  the  14tb7  Q.  Yes.  A.  I  don't  remem- 
ber. Q.  You  don't  remember  when  you  were 
over  there  after  that?  A.  I  might  hare  been 
one  or  two  times.  Q.  You  went  to  an  enter- 
tainment at  Bed  Hill  schoolhouse  with  the 
Watsons?  A  Yes,  sir;  and  Ma -and  Sister 
went  with  us.  Q.  You  rode  In  the  wagon 
with  the  Watson  family  Just  the  same  as 
going  to  the  supper?  A  We  all  rode  In  the 
wagon.  Q.  When  was  the  first  time  yon 
ever  told  anybody  about  this?  A.  The  30th 
of  August  Q.  The  SOth  of  August  1006. 
Ton  say  this  last  time  occurred  on  the  Utb 
of  January,  and  yon  never  told  anybody 
about  It  until  the  SOth  of  August?  A.  Yes, 
sir.  Q.  You  had  been  pregnant  about  aereu 
months  abont  that  time,  hadn't  you?  A.  I 
sness  so.  Q.  It  was  so  that  it  was  quite 
pMCcvtible,  wamt  It?  A.  Yes,  sir.  Q.  And 
it  got  to  where  you  could  not  conceal  It  any 
longer,  and  yoa  told  your  mother  about  It? 
A.  She  asked  me,  and  I  told  her.  Q.  Did 
jou  ever  teQ  Watson  anythii^  about  It  that 
jon  were  In  a  fitmily  way?  A.  No,  sir;  I 
never  did.  Q.  Uiat  you  were  In  a  family 
way,  until  you  filed  the  action?  A.  No,  sir." 

To  my  mind  the  mere  reading  of  the  fore- 
going  recital  Is  sufficient  and  ought  to  oon- 
Tinee  any  reasonable  man  that  there  was  ab- 
solutely no  conduct  took  i>lace  in  the  bed 
with  the  plalntlfl  that  night  which  would 
oonstitnte  her  forcible  and  violent  ravish- 
ment When  asked  as  to  bow  much  of  a 
struggle  took  place  In  tbe  bed,  she  stated 
merely,  "I  do  not  remnnber."  And  when 
asked  as  to  whether  or  not  defendant  took 
bold  of  her  Umbe  to  pull  them  apart,  she 
again  stated^  "I  do  not  roneqiber."  Yet  her 
duty  I9  to  resist  to  her  utmost,  and  tbe  bur- 
den of  proving  tbla  is  upon  bet.  And  when 
interrogated  on  the  very  essential  proposi- 
tion involved  in  this  case  as  to  whether  or 
not  tbe  act  was  committed  with  bet  consent, 
she  did  not  answer  it  but  evaded  the  ques- 
tltm  and  said,  as  is  seen  above,  "I  was  scared 
and  oerrous  and  told  him  to  go  on  out  and 
let  me  alone,"  and  thai  manifestly  consented. 

It  is  ber  duty  to  resist;  the  act  of  rape  un- 
der her  petition  and  the  instructions  of  the 
court  could  not  be  consummated  except  by 
tbe  .defendant  overcoming  her  resistance.  No 
resistance,  no  rap&  "Besistance"  means  to 
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flght  back,  not  to  quietly  and  submissive  y 
yield;  or,  as  Is  said  by  Ryan,  C.  X,  In  State 
V.  Welcii,  37  Wis.  196,  "Resistance  la  oppos- 
iog  force  to  force,  not  retreating  from  force." 
And  not  only  must  the  resistance  be  made, 
but  it  must  be  made  to  the  utmost  of  her 
capacity,  for  the  court's  Instruction  was  that 
If  the  "plaintiff  submitted  to  the  embraces 
of  the  defendant  while  she  had  the  power 
to  resist  however  reluctantly  she  may  have 
yielded,  such  submission  deprives  tbe  act  of 
an  essential  element  of  rai^e." 

"Utmost^'  is  defined  by  Webster  to  be: 
"The  most  possible;  the  farthest  limit;  the 
greatest  power,  degree,  or  effort"  The  plain- 
tiff pleaded  In  ber  petition  that  by  force  and 
violence  she  was  ravished,  went  Into  the  trial 
of  the  case  ^lon  that  issue,  and  then  testified 
to  facts  which  demonstrate  to  my  mind  ber 
yond  any  reasonable  doubt  that  there  was  no 
force  and  violence  whatsoever  used,  or,  if  so, 
that  she  made  absolutely  no  resistance. 

I  have  examined  a  great  number  of  cases 
involving  tbe  same  question  as  here,  and  I 
have  yet  to  find  a  report  of  any  case  with 
facts  even  approaching  those  shown  by  this 
record  being  sustained  by  any  court  as  con- 
stituting the  crime  of  rape.  As  I  view  it 
the  record  la  totally  and  absolutely  devoid 
of  any  evidence  whatsoever  of  forces  vtolenoe, 
or  resistance. 

The  definition  of  the  word  "force,"  accord- 
ing to  Webster,  Is  as  foUovra:  "Power,  vio- 
lence, compulsion,  or  constraint  exerted  up- 
on a  person  or  thing;  strength  or  power,  of 
any  degree,  exercised  without  law,  or  con- 
trary to  law,  upon  persons  or  things;  vio- 
lence." "Violence"  is  defined  by  Webst^  as 
follows:  "Strength  or  energy  actively  dis- 
played or  exerted;  vehement  or  forcible  ac- 
tion; force;  impetnouslty;  vehemence;  of 
persons,  vehement  or  unrestrained  eagerness; 
highly  excited  or  animated  force  or  energy." 

It  Is  a  misnomer,  it  is  a  misapplication  of 
those  terms.  It  Is  a  violation  of  the  funda- 
mental common  ordinary  meaning  the  En- 
glish speaking  people  apply  to  those  words, 
for  a  court  to  say  that  that  which  plain- 
tiff in  this  case  says  took  place  constitut- 
ed ravishment  by  force  and.  violence.  No 
reliance  whatever  Is  made  upon  any  threats 
having  been  made  by  the  defendant  against 
the  plaintiff  so  that  ^e  was  In  no  wise  intim- 
idated. All  she  says  defendant  said  to  her 
Is  set  out  above  and  of  course  does  not  show 
any  threat  The  evidence  In  this  case  not 
only  contains  no  support  for  the  claim,  bat 
It  affirmatively,  shows  that  none  existed. 
Necessarily  one  would  assume,  if  a  female  Is 
fordbly  ravished,  ber  virtue  stolen,  and  left 
in  tbe  mental  condition  tliat  a  decent  female 
would  be  under  those  circumstances,  that 
rest  and  sleep  would  be  out  of  tbe  question 
for  at  least  the  balance  of  that  night  Tbe 
ravlsber  would  have  murdered  innocent  sleep 
and  left  ber  distraught  and  wrought  to  the 
point  of  distraction.  But  not  so  in  tbe  pree- 
eut  caae.  Ibis  woman  of  mora  than  i)rdlnary 
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strengtb,  size,  and  weight  eays  she  peacefully 
dozed  off  to  sleep  after  having  been  subject- 
ed to  30  mlnntes  of  forcible  ravishment,  and 
when  her  despoller  once  more  appeared  at 
her  bedside  to  repeat  It,  instead  of  screaming, 
fle^g.  or  0ghting,  she  calmy  and  quietly 
told  him  to  go  away.  And  then  once  more 
admitted  him  to  her  bed  and  again  permitted 
herself  to  be  forcibly  ravlBhed  for  another 
half  hour,  and  the  little  dtUd  wMch  slumber- 
ed by  her  side,  nor  the  other  children  in  the 
same  room,  nor  the  wife  in  the  adjoining 
room,  were  dlsturbea  by  her  efforts  to  pro- 
tect her  virginity.  The  bed  was  not  stained 
nor  apparently  disarranged,  nor  were  her 
clothes  stained  In  any  way,  nor  did  the  feroci- 
ty of  the  attack  result  Id  any  hemorrhage 
whatsoever,  nor  did  ^ther  of  them  bear  any 
marks  of  the  combat  She  arose  the  next 
morning,  commingled  with  the  plaintiff  and 
his  family,  and  her  appearance  apparently  ex- 
cited no  comment  on  their  part,  nor  did  she 
complain  to  his  wife,  children,  associates,  or 
any  one  else  of  all  the  world  until  seven 
montha  lata*,  when  on  the  30th  of  August, 
b^finning  to  show  signs  of  pregnancy,  for  the 
first  time  she  told  her  mother.  I  challenge 
the  anuals  of  jurisprudence  to  supply  another 
case  of  similar  character,  or  one  where  the 
facts  even  approach  those  admitted  in  the 
case  at  bar,  where  a  judgment  dVU  or  crim- 
inal has  been  sustained.  The  undisputed 
fftcta  cannot  exist  and  a  righteous  Judgment 
stand.  It  shipwrecks  logic,  reason,  and  law 
to  permit  a  Judgment  of  this  character  on 
this  evidence  to  be  affirmed.  I  do  not  place 
this  dissent  upon  precedent  or  authority,  for 
I  deem  that  I  need  not;  but  there  are  cases 
by  the  score  where  the  tacts  are  stronger 
than  these,  and  appellate  courts  have  done 
that  which  in  every  caee  they  should  do 
when  there  Is  no  evidence  to  support  a  ver- 
dict, declined  to  affirm  it  Nearly  all  cases 
of  rape  are  criminal  In  their  character.  The 
evidence  of  the  force,  violence,  and  resistance 
must  be  established  to  the  satisfaction  of  the 
jury  beyond  a  reasonable  doubt;  but  after  it 
Is  estabUAed  beyond  a  reasonable  doubt  it 
fa  no  more  nor  less  than  the  evidence  of  force 
and  resistance.  Hence  the  grade  of  proof 
required  in  no  wise  touches  the  question  in 
this  case;  while  they  are  too  unreasonable 
for  me  to  give  them  any  credence  whatever, 
the  things  to  which  this  woman  testifies  are 
assumed  to  be  absolutely  established  not  only 
beyond  a  reasonable  doubt  but  beyond  every 
doubt — they  are  assumed  to  be  simply  true, 
and  the  jwsltion  I  take  Is  that  being  so  es- 
tablished, there  is  no  evidence  of  rape. 

The  facta  in  the  case  of  State  v.  Cowing, 
90  Hinn.  128. 108  N.  W.  861,  9  Ann.  Cas.  666, 
disclose  the  following:  "He  was  a  farmer,  48 
years  of  age,  and  bad  a  family  of  seven 
childroi,  Inclnding  his  oldest  K>n,  22  years 
of  age.  He  was  never  before  accused  of  any 
crtme,  and  had  lived  continuously  for  many 
yean  on  a.  farm  adjoining  the  farm  of  the 
taUier  oC  tlu  complaliiliig  wltnen.  Tina 
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houses  were  about  tbree^narten  ct  a  mile 
apart  Apart  from  some  trouble  with  rheu- 
matism, the  defendant  wa«  a  man  of  at  least 
ordinary  strength  and  weighed  about  166 
pounds.  The  complaining  witness  was  un- 
married, 23  years  of  age,  had  done  the  usual 
work  of  a  girl  on  the  fiarm,  was  ahout  5 
feet  tall,  and  weighed  about  100  pounds.  The 
tesdmooy,  read  in  the  light  of  ttte  trial 
court's  memorandum,  tended  to  show,  tmt  not 
satisfactorily,  that  she  had  not  the  average 
mental  endowment,  nor  ordinary  physical 
strength,  and  that  she  had  suffered  from 
continued  ill  health.  The  complainants  ver- 
sion is  that  when  she  was  in  the  kitchoi  dfr- 
fendant  came  in  softly  'and  grabbed  me  with 
my  arms  tight  back  of  me  aud  said,  "Unle^ 
we  are  going  to  have  some  fun."  I  saM  "No, 
I  don't  want  no  fun,"  dragging  m&  After  1 
said  I  didn't  want  any  fun,  be  gntbbed  aw 
with  both  anus  again.  When  be  grabbed,  aw 
the  first  time  I  was  standing  tlie  store 
with  my  back  toward  the  door.  When  he 
grabbed  me  the  aecond  ttme  I  was  "^"g 
the  same  way.  Then  he  Jaked  me  azonnd, 
my  face  to  the  eart  and  my  anna  YtnA  of  m^ 
and  grabbed  me  ti^t,  draa;lng  me  out  of  the 
kitchen  in  through  the  door  Into  Uw  Croitt 
room  sonUi  of  the  kitidien.  WhUe  be  was 
dragging  me,  I  tried  to  llSht  and  get  away 
as  hard  as  I  ooold,  and  screamed  and  hol- 
lered as  krad  as  I  conld.  I  said  tor  Urn  t» 
leave  me  alon^  let  go  of  me;  but  be  <|rasged 
me  In  fiirther  and  thrawed  m  on  tbe  cowSl 
with  my  arms  under  me  and  thro  wed  me  oa 
my  hands.  I  dont  know  how  larse  tbe 
couch  is.  Then  be  kicked  his  left  knee  below 
my  chest  and  pressed  me  down,  and  grabbed 
with  Us  left  hand  into  my  throat  and  choked 
me  as  bard  as  he  could,  and  with  his  rl^ 
band  he  rushed  up  my  clothes  so  qul^  and 
then  he  bad  amcoal  Intercourse  with  n&  It 
caiued  me  to  flow  blood'  all  over  mj  ddit 
I  see  him  when  he  got  off  me.  There  was 
blood  on  his  right  hand,  acrosB  bis  flncos, 
and  across  the  whole  length  of  his  band. 
This  intercourse  eaused  me  pala  My  throat 
was  sore,  and  I  was  lame  aU  over.  It  caused 
me  pain  whoi  be  was  doing  tbSB.  Uy  bead 
ached.  It  hart  me  at  tbe  time  be  was  do- 
ing this  bard,  Just  as  though  some  one  was 
running  a  knife  through  me  and  tearlnf  me 
all  to  pieces.  I  did  not  In  any  manner  con- 
sent to  that  Intercourse  I  was  not  wnung 
that  he  should  have  it  with  me.  I  tried 
just  as  hard  as  I  conld  to  g^  away.  Afttf 
he  did  this  he  went  right  off.  Wboi  be  got 
off  my  person  he  rushed  his  dotbes  rlifht  op 
quick  with  both  bands  and  then  went  ri^t 
out'" 

Discussing  these  facts,  tiw  court  said: 
"The  principal  question  presented  by  the 
record  concerns  the  sufficiency  of  the  teso- 
mony  of  the  prosecutrix  to  show  tbe  degree 
of  reedstance  to  the  assault  diarged  which 
the  law  requires.  That  degree^  In  tbe. na- 
ture of  ttilngs  difflcatt  ot  detennlnatloi^  bss 
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been  the  subject  of  mnctk  legal  controversy. 
*  *  *  In  tbe  case  at  bar  tbere  is  no  'lack 
of  testimony  to  the  conclnslon  that  the  pros- 
ecatrix  did  not  consent,  hot  there  1b  little 
other  evidence  In  this  r^ard.  She  says  she 
tried  to  fight  and  get  away  just  as  hard  as 
she  coDld  while  he  was  dragging  her;  but 
there  Is  no  specific  act  of  resistance  testified 
to  after  she  was  carried  to  the  couch.  She 
does  not  say  that  she  employed  the  Instlnc- 
tlve  devices  of  self-defense;  for  example, 
she  does  not  say  that  she  croeaed  her  1^ 
or  tried  to  ke^  them  together.  There  Is  do 
evidence  that  she  used  the  natural  means  of 
defense^  While  the  defendant's  left  knee 
was  below  her  chest  and  be  was  pressing 
her  down  and  held  her  throat  with  his  right 
hand,  as  she  testifies,  It  might  w^  be  that 
she  could  not  have  taken  her  arms  out 
from  under  her  body;  but  It  Is  unexplained 
why  she  did  not  free  one  arm  at  least  when 
he  was  In  the  position  he  must  afterwards 
have  assumed  to  have  accomplished  his  pur- 
pose. Not  only  is  she  not  shown  to  have 
used  or  tried  to  use  her  hands,  but  there  Is 
no  testimony  that  she  used  or  tried  to  use 
lier  body,  legs,  or  any  other  ordlmury  means 
of  reprisal.  Nether  the  victim  nor  the  per- 
petrator appear  to  have  borne  any  bruise  or 
mark  resulting  from  the  struggle.  There  la 
confused  testimony  that  one  of  her  skirts 
was  slightly  torn,  but  no  evidence  that  her 
clothing  had  been  touched  or  tora  Nor  does 
the  record  show  any  threats  or  Intimidation 
on  the  part  of  the  defendant,  or  any  Intent 
on  his  part  to  use  any  means  necessary  to 
accomi^ah  his  purpose,  nor  any  reasonable 
ground  for  apprehmalon  of  bodily  harm,  nor 
such  a  place  or  position  of  the  prosecutrix 
as  would  have  rradered  resistance  useless. 
It  would  seem  that  the  only  theory  upon 
which  her  testimony  is  sufficient  to  show  re- 
sistance Is  that  ordinary  means  of  self-de- 
fense were  precluded  by  her  mental  condi- 
tion. The  record  does  not  show  her  collapse 
or  unconsciousness.  The  only  evldraice  on 
this  point  iB  In  her  cross^xamlnatlon.  She 
was  asked  whether  she  had  not  testified  on 
Che  pr^imlnary  examination  to  a  series  of 
statements,  Including  at  the  eoA  the  follow- 
ing :  *  "And  pretty  soon  he  threw  up  my 
clothes  in  a  rush.  tSj  mind  was  gone  no 
that  I  didn't  know  what  he  was  doing.  So 
pretty  soon  he  got  bis  privities  into  me  as 
liard  as  he  could,  and  mauled  It  around  as 
bard  as  he  could."  Did  you  so  testify?*  She 
answered  that  she  'did  not  testify  that  way 
the  first  time.  Not  the  last  part,  I  didn't' 
The  reporter  who  took  the  minutes  of  the 
testimony  on  the  examination  before  the 
nuij^strate  swore  that  she  did  so  testify. 
Moreover,  her  own  testimony  on  trial,  pre- 
viovdy  referred  to,  was  not  consistent  with 
the  denlaL  For  present  purpose  It  is  proper 
to  consider  this  testimony  moat  favorably  to 
the  prosecutrix;  but,  in  allowing  the  testi- 
mony as  to  her  mental  condition  to  remain, 
it  la  to  be  bonw  In  ndiMl  Oat  then  exist 


contradictions  as  to  her  statemeut  of  h^ 
own  analytical  consdousness  at  the  time  of 
the  act  Her  testimony  reveals  a  clear 
memory  and  close  observation  as  to  what 
happened  immediately  before  and  Immediate- 
ly after  the  act  complained  of.  She  heard 
him  tear  her  skirt,  which,  In  the  trial,  she 
said  did  not  tear  very  easily,  and  as  to 
which,  on  the  preliminary  examination,  she 
testified,  'It  tears  very  easy.*  The  tear  did 
not  make  a  v^  loud  noise,  bnt  she  heard 
it  tear.  'I  don't  mean  Us  little  finger.*  She 
had  previously  testified  that  her  hearing 
was  reasonably  good.  After  the  act  she 
said  'there  was  blood  on  his  right  band, 
across  bis  fingers,  and  across  the  whole 
length  of  his  hand.'  Immediately  after- 
wards she  testified  that  the  accused  left 
She  then  saw  cows  break  out  and  come  up 
towards  the  house  wha«  th»e  was  a  line 
of  fancy  clothes,  and  she  didn't  want  them 
to  chew  them,  so  she  went  out  as  far  as  the 
porch  and  set  the  dog  on  them;  but  she 
didn't  run,  she  'Just  wiggled  out  that  far.' 
This  testimony  toids  to  corroborate  that  of 
the  defendant  as  to  the  same  incident  Tak- 
ing the  testimony  as  a  whole,  it  creates 
more  than  a  grave  doubt  whether  either  re- 
sistance or  a  state  of  mind  excusing  the  fail- 
ure to  resist  was  shown.  It  is  appar«it  that 
upon  a  new  trial  the  testimony  of  the  prose- 
cutrix could  be  made  more  definite  as  to  the 
q>eciflc  acts  of  resistance -and  as  to  the  con- 
dition of  her  will  at  the  time  of  the  alleged 
outrage.  The  proof  as  to  her  mental  and 
physical  condition  at  that  time,  now  Inade- 
quate and  leaving  much  to  conjecture,  Is  sus- 
ceptible of  being  properly  made  more  cer- 
tain. See  State  v.  Peterson,  110  Iowa.  647, 
82  N.  W.  329.  It  must  occur  that  the  clr- 
cumstences  of  outrages  such  as  this  Is  alleged 
to  have  been  are  not  so  nearly  identical  that 
a  decision  on  one  state  of  facts  can  be  re- 
garded as  determining  another  controversy. 
We  are  especially  referred  to  Spauldlng  v. 
State,  61  Neb.  289.  85  N.  W.  80,  and  Baer 
v.  State,  S9  Neb.  65G,  81  N.  W.  856,  as  con- 
taining Judicial  sanction  of  a  conviction 
upon  the  facte  similar  to  those  at  b&r.  In 
the  case  first  named,  the  court,  commenting 
on  the  absence  of  resistance  as  would  usual- 
ly be  expected,  sets  forth,  among  other 
things,  that  the  prosecutrix  struck  the  de- 
fendant, leaving  a  mark  on  him  visible  for 
some  time  thereafter,  that  be  admitted  re- 
ceiving a  blow,  from  her,  and  that  her  testi- 
mony as  to  becoming  unconscious  was  in  a 
degree  corroborated  by  other  witnesses.  In 
the  last-named  case,  the  prosecutrix  testified 
that  in  the  strus^le  she  was  dragged  around 
the  floor  many  times,  despite  her  most  agon- 
izing appeals  to  the  defendant  and  to  God. 
She  was  scratched,  bruised,  and  her  clothes 
tern,  and  made  complaint,  immediately. 
There  was  also  evidence  of  intimation  and 
of  threate  to  kllL"  See,  also,  Llvlnghonse 
T.  state  (1906)  76  Neb.  491.  107  N.  W.  854. 
To  tbB  atioe  tfect  Is  the  early  csae  from 
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the  Supreme  Court  of  Nebraska  (Oleson  t. 
State,  11  Neb.  276,  9  N,  W.  38,  38  Am.  Rep. 
366),  wherein  Chief  Justice  Maxwell,  who 
•prepared  the  opinion,  qu.  3d  ai^roTlngly 
from  the  following  authorities,  as  follows : 
"In  the  case  of  People  v.  Morrison,  1  Par- 
ker, Cr.  B.  625,  It  Is  said,  to  constitute  the 
crime  there  must  be  unlawful  and  carnal 
knowledge  of  a  woman  by  force,  and  against 
her  wllL  •  •  •  The  prosecutrix,  If  she 
was  the  weaker  party,  was  bound  to  resist 
to  the  utmost  Nature  had  given  her  hands 
and  feet  with  which  she  could  kick  and 
strike  teeth  to  bite,  and  a  voice  to  cry  out ; 
all  these  should  have  been  put  in  requisition 
in  defense  of  her  chastity.  In  People  v. 
Dohring,  69  N.  T.  874  [17  Am.  Bep.  349],  It  Is 
held  that  In  order  to  constitute  the  crime 
of  rape  of  a  female  over  ten  years  of  age, 
when  It  appeai3  that  at  the  time  of  the  al- 
leged offend  she  was  conscious,  had  the  pos- 
session of  her  natural  mental  and  physical 
powers,  was  not  overcome  by  numbers  or 
terrified  by  threats,  or  In  such  place  or  posi- 
tion that  resistance  would  have  been  useless. 
It  must  also  be  made  to  appear  that  she  did 
resist  to  the  extent  of  her  ability  at  the 
time,  and  under  the  circumstances.*  In  the 
case  of  People  v.  Benson,  6  Cal.  221  (65  Am. 
Dec.  506),  it  is  said :  'That  there  was  no 
outcry,  though  aid  was  at  hand,  and  the 
prosecutrix  knew  It;  that  there  was  no  im- 
mediate disclosure;  that  there  was  no  indi- 
cation of  violence  on  her  person;  and  that 
the  act  was  committed  at  a  time  and  under 
circumstances  calculated  to  raise  a  doubt  as 
to  the  employment  of  force — are  put  as 
strong  circumstances  of  defense,  not  as  con- 
clusive, but  as  throwing  a  doubt  upon  the 
assumption  that  there  was  a  real  absence  of 
assault'  In  Whitney  v.  State,  36  Ind.  506, 
the  court  say:  'In  prosecutions  for  this 
crime  the  best  of  Judges  of  ancient  and  mod- 
em times  have  laid  down  certain  tests  by 
which  to  be  governed  in  ascertaining  the 
truthfulness  of  the  party  preferring  the 
charge.  They  concur  in  saying  that  her 
evidence  should  be  carefully  considered ;  and 
If  the  witness  be  of  good  character,  If  she 
presently  discovered  the  offense  and  made 
search  for  the  offender.  If  the  party  accus- 
ed fled  for  it  these  and  the  like  are  concur- 
ring drcnmstances  which  will  give  greater 
probability  to  her  evidence.  But  on  the  oth- 
er hand,  if  she  be  of  evil  fame,  and  stand 
unsupported  by  the  testimony  of  others;  if 
she  concealed  the  injury  for  any  considerable 
time  after  she  had  an  opportunity  to  com- 
plain ;  if  the  place  where  the  act  was  alleg- 
ed to  have  been  committed  were  such  that  it 
was  possible  she  might  have  been  beard, 
and  she  made  no  outcry — these  and  the  like 
circumstances  carry  a  strong  but  not  con- 
clusive presumption  that  her  testimony  te 
false  or  feigned.' " 

'In  the  case  of  Brown  v.  State,  127  Wis. 
193,  106  N.  W.  686v  7  Ann.  Ca8.  288,  the 
facts  are  etated  as  follows:  "The  Informa- 


tion alleged  that  *on  the  27th  day  of  Octo> 
ber,  in  the  year  1904,  at  said  count?.  Grant 
Brown  did  ravish  and  carnally  know  one 
Edna  Nethery,  a  female  of  the  age  of  four- 
teen years  and  more,  by  force  and  against 
her  will  and  against  the  peace  and  dignity 
of  the  state  of  Wisconsin.*  The  two  parties 
were  children  of  neighboring  farmers  whi> 
had  known  each  other  all  their  lives.  The 
accused  was  20  years  old,  the  prosecutrix  1& 
Within  the  year  before  the  ev^t  they  had 
been  thrown  to  some  extent  in  company  at 
social  gatherings,  at  one  of  which  at  least 
had  occurred  direct  personal  contact  in  some 
games  described  as  involving  'kisBlne  for- 
feits.' On  October  29tta,  the  prosecutrix 
went  by  a  usual  path  across  fields  to  her 
grandmother's  house  for  the  purpose-  of  hav- 
ing an  aunt  try  on  certain  dothln^  being 
made  for  her.  Such  path  passed  by  and 
over  parts  of  the  farm  of  defendant's  bi- 
ther.  Defendant  was  in  ttie  field  drivins  out 
hogs  and  repairing  a  fence,  and,  as  proae- 
cntrlx  reached  a  stile,  he  was  close  ther^. 
so  engaged.  She  addressed  him  in  a  playful 
way  with  reference  to  his  work,  and  he  sus- 
pended the  same  and  came  up  to  her.  Her 
story  is  that  he  at  once  seized  her,  tripped 
her  to  the  ground,  placed  himself  in  front 
and  over  her,  unbuttoned  her  underclothing, 
then  his  own  clothing,,  end  had  intercourse 
with  her;  that  the  only  thing  she  said  was 
to  request  him  to  let  her  go,  and,  through- 
out the  description  of  the  event  only 
statement  with  reference  to  her  own  conduct 
was,  repeatedly :  'I  tried  as  hard  as  I  could 
to  get  away.  I  was  trying  all  the  time  to 
get  away  Just  as  hard  as  I  could.  I  was 
trying  to  get  up.  I  pulled  at  the  grass.  I 
screamed  as  hard  as  I  conld,  and  he  toIA 
me  to  shut  up,  and  I  didn't  and  then  he 
held  his  hand  on  my  month  until  I  was  al- 
most strangled.*  Also  that  at  one  time  idie 
got  hold  of  the  fence  to  try  to  pull  herself 
away.  Whenever  he  removed  his  hand  from 
her  mouth  she  repeated  her  screams.  She 
denies  any  recollection  as  to  the  position  of 
her  limbs  at  any  of  these  times,  or  where 
his  were  with  reference  to  herself.  She 
confined  her  statement  of  the  force  used  by 
him  to  the  actual  sexual  penetration.  She 
makes  no  mention  of  any  use  of  her  hands 
or  her  lower  limbs.  After  the  completion  of 
the  intercourse,  she  says  he  made  her  prom- 
ise not  to  tell,  and,  upon  her  doing  so,  allows 
ed  ber  to  arise.  She  says  she  made  the 
promise  because  she  was  afraid  of  him,  and 
did  not  know  what  he  would  do  if  she  did 
not  Thereupon  she  proceeded  to  her  grand- 
mother's house,  something  more  than  a  quar- 
ter of  a  mile,  but  before  entering  the  honse^ 
went  into  a  shed,  sllghtiy  off  her  direct 
course,  to  arrange  her  underclothing.  There 
she  discovered  flow  of  blood,  and,  as  she 
states,  became  frightened  and  rushed  into 
the  house  of  her  aunt  where  she  at  onoe 
exdaimed:  'Grant  Brown  has  (done  sone- 
thlns)  to  me.  Ol  Wbat  shall  I  dor  Wboe- 
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upon  the  aunt  Immediately  took  her  borne 
aud  iDformed  her  mother.  She  was  taken 
to  the  family  physician  for  examination, 
who,  however,  postponed  It  untU  the  next 
day,  when,  Ju  company  with  another  physi- 
cian, a  physical  examination  was  made,  dis- 
closing fresh  rapture  of  the  hymen  and  a 
condition  of  the  genital  parts  indicating 
recent  sexual  intercourse,  but  not  significant 
as  to  whether  the  same  had  been  accom- 
pllahed  forcibly  or  otherwise.  Her  person 
nowhere  showed  any  bruises  or  injuries,  nor 
did  her  clotliing,  except  for  a  rip  about  an 
inch  long  in  her  drawers.  At  this  examina- 
tion she  stated  to  one  of  the  physicians  that 
she  had  not  resisted  or  made  any  fight 
The  defendant's  story  differed  only  in  some 
details  and  in  the  denial  of  any  resistance, 
asserting  that  when  she  came  where  he  was 
at  work  and  addressed  certain  playful  re- 
marks to  him  he  approached  her,  placed  his 
arm  about  her,  and  indulged  In  certain  liber- 
ties with  her  person,  to  which  she  offered  no 
resistance,  whereupon  he  laid  her  down  and 
bad  intercourse  with  her;  she  at  no  time 
making  any  resistance  or  outcry.  There 
were  no  marks  upon  his  face,  hands,  or  cloth- 
ing of  any  struggle.  Accused  (sic)  was  a 
well-matured  girl  for  her  years,  weighing  117 
pounda  About  a  week  before  the  event  she 
had  been  ill  with  measles  for  four  or  five 
days,  and  made  some  suggestion  that  she 
bad  not  fully  recovered  her  strength  on  Octo- 
ber 29th.  Defendant's  physical  characteris- 
tics are  shown  only  to  the  extent  that  he 
weighed  150  pounds,  and  had  been  brought 
up  on  a  farm  doing  farm  work." 

Discussing  the  case,  the  court  said:  "Not 
only  most  there  be  entire  absence  of  mental 
consent  or  assent,  but  there  must  be  the 
most  rehemCTt  exercise  of  every  idi^cal 
means  or  faculty  within  the  woman's  power 
to  resist  the  penetration  of  her  person,  and 
this  must  be  shown  to  persist  until  the  of- 
fense is  coDsmnmated.  We  need  not  men- 
tion the  exception  wliere  the  power  of  ro- 
sistance  is  overcome  by  unconsdoosness, 
tttreata,  or  exhaustion,  for,  In  this  case,  ^re 
is  no  proof  of  any  ot  tboee  things.  Fartlier, 
It  is  settled  in  this  state  that  no  mere  general 
Btatements  of  the  prosecatrlx  Involving  lier 
ctmdustons,  that  she  did  her  utmost  and 
the  like,  will  suffice  to  establish  this  essen- 
tial fact ;  but  she  must  relate  tbe  very  acta 
don^  In  order  that  the  jury  and  the  court 
may  judge  whether  any  mra  omitted.  Bobl- 
mami  v.  State,  98  t^is.  617,  74  N.  W.  343; 
Devoy  t.  State,  122  Wis.  148,  90  N.  W.  455. 
Turning  to  the  testimony  of  prosecutrix,  we 
find  it  limited  to  the  general  statement,  often 
repeated,  that  she  tried  as  hard  as  she  could 
to  get  away.  Bxcept  for  one  demand,  when 
first  seized,  to  let  me  go,'  and  hiartlculate 
screuns,*  she  mentions  uo  verbal  protests. 
WbUe  we  would  reasonably  recognize  the 
limitations  resting  on  many  people  In  at- 
t^pting  expression  and  description,  we  can- 


not conceive  it  possible  that  one  whose  mlnd^ 
and  exertions  had,  during  an  encounter  of, 
this  sort,  been  set  on  resistance,  could  or, 
would  in  narrative  mention  nothing  but  es-- 
cape  or  withdrawal.  A  woman's  means  of. 
protection  are  not  limited  to  that,  but  she 
Is  equipped  to  interpose,  most  effective  ob-, 
stacles  by  means  of  bands  and  limbs  and 
pelvic  muscles.  Indeed,  medical  writers  in- 
sist that  these  obstacles  are  practically  in- 
superable in  absence  of  more  than  the  usual 
relative  disproportion  of  age  and  strength 
between  man  and  woman,  though  no  such 
Impossibility  Is  recognized  as  a  rule  of  law. 
3  Wharton  &  S.  Med.  Jar.  172,  188,  and 
authorities  cited ;  1  Beck,  Med.  Jur.  203.  In 
addition  to  the  interposition  of  such  obstacles 
is  the  ability  and  tendency  of  reprisal,  of 
coimter  physical  attack.  It  is  hardly  vrlthki 
the  range  of  reason  that  a  man  should  come 
out  of  so  desperate  an  encounter  as  the  de- 
termined normal  woman  would  make  neces- 
sary, without  signs  thereof  upon  his  face,, 
hands,  or  clothing.  Yet  this  prosecutrix,  of- 
at  least  fair  Intelligence,  education,  and  abil^ 
Ity  of  expression,  in  her  narrative  mentions 
no  single  act  of  resistance  or  r^rlsal.  It  is 
Inconceivable  that  such  efforts  shonld  have, 
been  forgotten  If  th^  were  made,  or  should 
fail  of  prominence  In  her  narrative.  The 
distinction  between  escape  and  resistance  isi 
admirably  discussed  by  Ryan,  C.  J.,  in  State: 
V.  Welch,  37  Wis.  196,  201.  Resistance  is 
opposing  force  to  force  (Bouvler),  not  re- 
treating from  force.  These  Illustrations  but 
serve  to  point  the  radical  difference  between) 
the  mental  conception  of  resistance  and  es-; 
cape  and  emphasize  the  ImprobaUllty  that 
If  the  former  existed  only  the  latter  wouldi 
have  been  mentioned.  This  Conit  does  not 
hold,  with  some,  that^  as  matter  of  law,  rape 
cannot  be  eatabUshed  by  the  nncorrobotated 
testimony  of  the  sufferer,  but,  in  common 
with  all  courts,  recognizes  that,  wlthoat  such, 
corroboration,  her  testimony  must  be  most 
clear  and  convincing.  Among  the  corroborate 
Ing  clreumstancee  almost  universally  present. 
In  cases  of  actual  rape  are  the  signs  and  ' 
nmritfl  of  tbB  strnggle  npon  the  <dottdng  and 
persons  of  the  jMrttdpants,  and  tbe  com- 
plaint by  the  sufferer  at  the  earliest  onwr- 
tnnliy.  In  the  jiresent  case  the  former  is 
absolutely  wanting,  for  the  cme-inch  rip  in 
prosecutrix's  underwear  was  not  shown  to. 
be  of  a  character  or  location  sigDlficant  of 
force  or  vloloace.  Not  a  bruise  or  scratch- 
on  either  was  proved,  and  none  exist  on- 
prosecatrlx,  fi>r  she  was  carefully  examined- 
by  phyddans.  Her  outer  clothing  not  only- 
presented  no  tearing,  but  no  disarray,  so  far. 
as  the  testimony  goes.  When  one  pauses  tO: 
reflect  upon  the  terrific  resistance  which  the- 
determined  woman  should  make,  such  a  sit-; 
uatlon  Is  well-nigh  incredible.  The  signifi- 
cance of  the  other  corroborative  circum- 
stance, that  of  Inunedlafe  disclosure,  is  much 
weakened  in  this  case  by  the  fact  thAt  prose-. 
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cutrli  tcrped  from  her  way  to  friends  and 
succor  to  arranse  her  anderclothlng  and 
there  discovered  a  condition  making  silence 
impossible.  Sndi  facts  cannot  but  suggest  a 
doubt  whether  her  encounter  would  ever 
have  been  disclosed  had  not  the  discovery 
of  blood  aroused  her  fear  that  she  was  In- 
jured and  must  seek  medical  aid,  or  at  least 
that  she  could  not  conceal  from  her  family 
what  had  taken  place.  Nor  Is  this  thonght- 
fulness  of  the  disarrangement  of  her  cloth- 
ing con^stoit  with  the  outraged  woman's 
terror-stricken  flight  to  friends  to- give  the 
alarm  and  seek  aid  which  is  to  be  expected. 
We  are  convinced  that  there  was  no  evidence 
of  the  r^dstance  which  ia  essential  to  the 
crime  of  rape,  and  that  the  motion  for 
new  trial  sfaoDU  have  been  granted  on  that 
ground." 

In  the  case  of  Price  v.  State,  38  Tex.  Cr. 
R.  143,  35  S.  W.  988,  from  the  Court  of 
Criminal  Appeala,  the  prosecutrix  detailed 
the  facts  as  follows:  "When  we  had  gone 
Into  the  Tatum  pasture,  and  gotten  about  a 
mile  or  a  mile  and  a  half  of  my  father's  house, 
the  defoidant  caught  my  horse  by  the  bridle, 
and  said,  'We  want  to  stop  here.'  He  got 
off  of  bis  horse  on  the  left  side,  and  caught 
bold  of  me,  and  pulled  me  off  on  the  left 
side  of  my  horse.  Be  was  riding  on  the 
right  side  of  the  road,  and  \  on  the  left,  go- 
ing north.  When  he  pulled  me  off  my  horse, 
while  I  was  begging  and  crying,  he  palled 
out  a  pistol,  and  said  for  me  to  quit,  or  he 
would  kill  me.  He  laid  it  down  by  us.  He 
caught  both  of  my  bands  in  one  of  bis,  and 
held  both  ia  that  way  imtll  be  did  what 
be  wanted  to.  He  pulled  np  my  clothes,  and 
raped  me.  Hia  male  oqEftn  penetrated  my 
female  organ.  I  did  all  I  conld  to  keep  him 
from  rapii^  me.  I  b^cged  him,  and,  wbile 
lie  held  my  hands  In  one  of  hia,  I  ahoved 
.  blm  as  well  aa  I  conld  with  my  arma.  I  did 
not  Uck  or  aerate^  him.  He  waa  not  bniiaed 
or  acratched,  as  far  as  I  know.  Nj  drawers 
were  torn  down  one  leg.  He  told  me,  if  I  told 
on  him,  he  would  kill  my  ftither.  The  prose- 
cutrix teetifled  that  die  went  on  home,  ap- 
pellant accompanying  her,  and  that  they  ar- 
rived there  a  little  before  ber  sister  and  Hr. 
Haltby  came;  that  ehe  alept  with  ber  aiater 
that  nl^t,  and  said  nothing  about  It  Said 
nothing  to  ber  people  the  next  morning,  and 
did  not  mention  the  matter  until  in  August 
fallowing,  and  then  she  mentioned  It  only 
when  ber  sister  remarked  that  something 
was  the  matter  with  her,  and  she  then  told 
ber  about  the  rape  that  had  occurred  In  the 
pasture,  some  seven  months  previous.  Her 
excuse  for  not  telling  sooner  was  because 
the  defendant  threatened  to  kill  her  father 
if  she  did,  and  that  be  was  a  dangerous  man, 
and  she  was  afraid  of  him." 

The  coart,  discussing  the  case,  said:  "In 
this  case,  however,  histead  of  only  three 
months  elapsing  between  the  alleged  offense 
and  the  complaint  made      the  prosecutrix, 
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more  than  seven  months  Iiad  elapsed,  and 
only  when  ber  condition  exposed  her  did 
she  state  anything  In  r^ard  to  the  mattn*. 
This  long  silence  and  the  circumstances  un- 
der which  she  mad^  the  accusation  should 
go  very  far  to  discredit  her,  and  to  suggest 
that  the  act  of  carnal  intercourse  if  it  was 
with  the  defendant  at  all,  was  with  her 
consent.  The  excuse  sh^  gives,  that  she 
feared  the  appellant  would  kill  her  father, 
under  the  drcumstancea  of  this  case,  must 
appear  very  ffimey,  indeed.  The  appellant 
was  shown  not  to  live  In  the  family,  and  not 
to  have  any  authority  or  control  over  tier; 
and  this  statement  of  here,  aa  a  reason  for 
ber  long  sileuce,  does  not  comport  with  the 
integrity  of  a  virtuous  female,  who  bas  been 
outraged,  and  who  la  Jealoua  of  her  h<mor. 
If  we  look  to  the  drcumatances  of  the  out- 
rage itself  as  narrated  by  ber,  they  likewise 
appear  shadowy.  There  waa  no  attempt  at 
flight,  though  she  was  on  horseback.  No 
evidence  of  any  injury  or  struggle.  She  ap- 
pears to  have  unresistingly  submitted  to  be- 
ing lifted  from  her  horse,  and,  after  the  out- 
rage was  accomplished,  to  be  lifted  ba<* 
again,  by  the  destroyer  of  her  innocence,  to 
have  accepted  his  escort  to  her  home,  and 
to  have  gone  with  him  on  two  slelfi^  rides 
a  few  days  afterwards;  and  all'  this  witbout 
any  suggestion  that  be  had  demeaned  him- 
self towards  her  In  any  other  wlae  than  a  man- 
ner which  met  her  approval.  Under  all  of 
the  foots  of  thla  case,  it  occurs  to  na  that  the 
lower  court  sbonld  have  nnbealtattnglT  grant- 
ed a  new  trial  in  tbia  cans&  Aithons^  a 
atrictor  role  prevails  hwe  with  reference  to 
a  new  trial  tiian  in  tihe  lower  conrt,  yet, 
from  the  record  in  this  case,  we  cannot  per- 
mit this  verdict  to  stand." 

The  forgoing  cases,  wUIe  all  criminal  In 
their  character,  present  no  dUTermt  1^1 
situation  adde  from  the  reanit  of  the  rerdict 
than  the  case  at  bar.  Both  dvU  and  crim- 
inal ^twecntlons  for  rape  Involve  {woftf  of 
tlie  same  elements.  One  must  be  proven  by 
a  preponderance  of  the  evidence  and  the 
other  beyond  a  reasonable  doubt  In  the 
case  at  bar  I  aasnme  that  tiie  evidence  of 
the  prosecotrlx  la  absolutely  true,  and,  so 
aaaumtng,  ftoel  ttiat  the  aame  Jndgment 
should  follow  in  this  case  as  vraa  rendered  in 
the  civil  rape  case  ot  RoMnaon  t.  Mussw. 
78  Ho.  168,  which  la,  "Volenti  non  fit  In- 
juria." 

The  foregoing  are  but  a  few  cases  of  which 
scores  may  be  found  where  appellate  conrt? 
have  refused  to  allow  verdicts  to  stand 
where  the  evidence  was  infinitely  stronger 
on  the  part  of  the  prosecution  than  in  this 
case,  and  I  have  never  found  <me  which  in 
weakness  has  even  apivoaiAed  it  that  bas 
been  challenged  and  sustained.  There  was 
evidence  offered,  as  Indicated  in  the'  opfnioo 
of  the  court  that  the  plaintiff  was  of  prericww 
chaste  and  virtoona  character,  and  bence 
that,  even  thougb  siie  consented,  cape  waa 


Digitized  by 


OkL) 


CLABKSON  T.  WASHINGTON 


035 


conuDltted  and  Bhe  iboiild  lecoTer ;  but  tt  1b 
to  be  obserred  tbat  tbe  defaidant  had  no 
notloe  of  any  such  charge  bdng  made  against 
him.  It  was  not  averred  In  the  petition,  the 
case  was  not  tried  upon  anch  theory,  the 
oonrt  did  not  Instruct  npon  it,  and  the  de* 
f^dant  was  given  no  opportonit?  to  defend 
<ni  that  ground.  I  believe  that  this  is  the 
groond  this  case  should  have  been  based 
npcm,  that  plaintiff  should  have  charged  de- 
fendant with  bavtog  had  intercourse  with 
her,  that  she  was  not  his  wife,  was  of  the 
age  of  17  years,  and  of  previous  chaste  and 
virtuous  character,  and  substantial  justice 
herein  requires  ttut  the  case  be  returned 
and  tried  upon  that  ground.  If  this  defoid- 
ant  had  Interconrse  with  the  plaintiff  though 
with  her  consent  and  she  is  of  previous 
lAaste  and  virtuooa  character,  the  ponisb- 
ment  inflicted  upon  him  herein  Is  wholly  in> 
adequate.  He  should  not  only  be  made  to 
suffer  civilly,  bnt  his  act  constituted  a  crime 
tat  which  the  state  ought  to  proceed  against 
Um;  but,  in  whatever  form  his  punishment 
comes,  it  should  be  according  to  the  law.  If 
we  convict  guilty  men  by  methods  which  Ig- 
nore the  law'  and  Its  demands,  we  nuke  It 
easy  to  convict  innocent  men  In  the  same 
way.  If  a  guilty  man  can  be  convicted  with- 
out evidence,  so  may  an  innocent  one,  and 
this  is  the  rank  danger  whi^  lurks  tn  the 
aoarmance  of  this  Judgment  I  make  no 
claim  to  being  a  prophet,  but  the  conclusion 
reached  In  this  case  will  be  departed  from 
KHue  day.  It  will  not  do  to  say  that  a  man 
may  be  convicted  of  forcible  rape  on  the  un- 
corroborated evidence  of  a  female  who  weighs 
18S  or  140  pounds  in  full  possession  of  all 
her  faculties,  right  in  the  heart  of  bis  tem- 
lly,  with  them  all  around  him  and  nndls- 
turbed,  when  she  does  not  light;  yell^  or  com- 
plain.  Such  a  hoUUiv  repeals  the  statnt& 

Hence,  I  fieel  in  this  case,  a  judicial  crime 
Is  bdng  perpetrated,  and  that  this  man  Is 
being  stripped  of  Us  property  In  defiance 
<if  and  cotttrai7  to  law. 


CM  ou.  «) 

CLAKEBON  et  sL  T.  WASHINGTON  et  aL 
<8npnme  Court  of  Oklahoma.   April  15,  1913.) 

fByIi»Jm$  if  tk0  0<mn.) 
1.  UABBuaK  a_20*)— iHoiANs— Feb  Vttsa  Dk 

PRXSIira— WHAT  GOHSTmrpES. 

Bvidenee  examined,  and  Md,  tbmt  the  Ame 
reasonably  tends  to  sopport  tSie  finding  of  the 
eonrt  that  ^ere  existed  from  the  inception  luch 
an  agreement  between  the  parties  Id  iDterest  as 
was  uecMsaiy  to  constitnta  a  marriage  per 
-verba  dt  pnuentl. 

[Bd.  Note.— For  otiier  eassL  see  Marriage, 
OBt.  Dig.  H  12-14;  Dea  W  t  aft*] 

3.  DowBB  d  79*)  —  Mabbiaob  —  Fbsuhfiioh 

OF  DiVOKOB— AonoiT  TOB  DOWEB. 

Where  pending  the  time  a  man  and  woman, 
dtiaens  of  the  Creek  Nation,  were  living  to* 
aeethw  as  faniband  and  wife  under  a  common- 
law  marriage,  tiio  hniband  was  OMvleted  of  a 


felony  aad  seat  to  tb»  penitentiary,  and  where^ 
pending  his  confinement,  the  wife  married  an- 
olher  and  after  the  death  of  her  common-law 
huritaod  brought  nilt  for  dower  out  of  his  al- 
lotment, ktU,  in  the  absence  of  further  rvldence 
on  the  subject,  that  It  will  be  presumed  she  was 
divorced  from  her  common-law  husband  prior 
to  ber  nuuTlage  with  her  second  husband.  iTeJd, 
further,  tSiat  as  ahe  was  not  the  widow  of  the 
former  husband  sha  waa  net  dowable  out  <A 
his  allotment 

[Ed.  Note.— For  other  cases,  see  Dower,  Oant 
Dig.  U  2M-300;  Dec.  Dig.  |  7».*] 

3.  AppBamanca  (i  28*)— Atebb  JuoGiaifT— Bi^ 

FKCT. 

Where,  in  a  suit  in  ejectment  brought 
against  a  grantee  to  recover  land  conveyed  her 
hj  warranty  deed,  judgment  went  against  her 
admiaiatrator  after  her  death  and  also  over 
■grainst  ber  grantor  for  the  price  itf  the  land 
mentioned  In  the  deed  as  provided  in  Comp. 
Laws  1900,  H  1205,  1200,  and  where,  after 
judgment,  the  grantiv  awMwed  and  filed  a  mo- 
tion to  set  aside  the  judgment  and  for  a  new 
trial,  Md,  that  be  ther^  entered  a  general 
appearance  and  validated  the  judgment,  and 
that,  too,  notwithstanding  any  defect  In  the 
proof  of  service  of  the  notice  prescribed  hj  sec- 
tion 1206  and  in  the  absanee  of  service  itf  snm^ 
mons  on  him. 

[Bd.  Note^FOr  other  essM.  see  App«uaiiee, 
Cent.  Dig.  H  IMr-lBO;  De&Dlg.  t  ^•l 

Error  from  District  Court,  Okfuskee  Conn- 
ty;  John  Oarmthers,  Judge. 

Action  by  George  Washington,  etc,  and 
another,  against  George  Clarkson  and  an- 
other. Judgment  for  plalntUEs,  and  defttd- 
ants  bring  error.  Affirmed  in  part,  and  re- 
versed in  part  with  directions. 

A.  A.  Hatch,  of  Tulsa,  for  plaintiffs  in  er- 
ror. C.  B.  Coooer  and  J.  B.  Patterson,  both 
of  Okemah,  and  C.  W.  Brewar,  of  Stlgler,  for 
deCoidants  in  nror, 

TUKNBB,  J.  On  October  16, 1908,  George 
Washington,  as  guardian  of  Emma  Alexan- 
der, a  minor,  and  Mary  Brooks,  defendants 
In  wror,  dttsens  of  the  Creek  Nation.  In  the 
district  court  of  Okfuskee  county,  aned  Cyn- 
flila  B.  De  Armond,  In  ejectment  for  what 
is  conceded  to  be  the  allotment  of  Isaac 
Hawkins,  a  deceased  Creek  freedman.  After 
answer  filed  Otfendant  died,  whereupon  it 
was  ordered  by  the  court  that  the  cause 
stand  revived  In  the  name  of  her  admltds* 
trator,  Joseph  De  Armond,  who  for  answer, 
adopted  tlw  answer  of  the  defenduit  and  al- 
leg^  that»  before  the  sidt,  by  warranl? 
deed,  George  Clarkson  and  wife  bad  convey- 
ed the  land  to  said  Cynthia  for  11,200;  ttiat 
pmding  this  snit,  she  had  notlfled  than  to 
come  In  and  defend  th^  warranty;  and 
prayed,  In  the  event  jn^^imeiit  wot  In  fhvor 
of  plaintlfl  for  title  and  possession,  that,  tar 
breach  of  their  warranty,  defendant  have 
judgment  against  said  Clsrksons  fbr  said  snin 
with  Interest  eta  After  B.  J.  IHzon  had 
made  known  to  the  court  that  he  had  sold 
and  warranty  deed  emT^ed  flie  land  to 
the  ClukWMu,  and  by  leave  had  Intmened 
and  filed  saswer,  ttme  was  trial  to  thecoort 
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and  Judgment  for  plaintiff  x  the  court  find- 
lug,  In  effect,  that  Emma  Alexander  was  the 
minor  child  and  sole  heir  at  law  of  Isaac 
Alexander,  enrolled  and  commonly  known 
as  Isaac  Hawkins,  and,  as  such,  was  entitled 
to  the  land;  that  Mary  Brooks  was  his  wid- 
ow and  said  Emma  th^r  child  bom  In  law- 
ful wedlock;  that  said  Bfary  la  the  wife  of 
Alexander  Brooks  and  was,  under  the  law 
In  force  in  that  Jurisdiction,  at  the  time  of 
descent  cast,  and  still  Is,  entitled  as  dower 
to  a  one- third  Interest  In  said  land  for  and 
dnrlng  her  natoral  life.  The  court  further 
found  t^t  title  was  derived  hy  Cynthia  E. 
De  Armond  as  stated;  .that  after  service  of 
summons  on  her,  and  more  than  20  days  be- 
fore trial,  notice  had  been  served  on  the 
Clarksons  to  defmd  ttadr  warranty  as  stat- 
ed ;  that  the  covenant  for  title  thereby  con- 
v^ed  had  been  broken ;  and  that  Jos^h  De 
Arnumd,  as  administrator,  was  entitled  to 
recover  of  George  Clarkson  said  sum  of 
200,  with  interest  from  the  date  of  hla  deed, 
and  Judgment  was  rendered  and  entered  ac- 
cordingly. Aftw  thdr  respective  motions 
for  a  new  trial  were  filed  and  overmled, 
Clarkson  and  Dixon  bring  the  case  here. 

[1]  It  Ui  assigned  that  there  Is  no  evidence 
reasonably  tending  to  sai^ort  the  finding  of 
the  court  that  Mary  Brooks  was  the  widow 
of  Isaac  Hawkins.  On  this  point  the  evi- 
dence discloses  that  in  1898  Mary  Brooks 
was  a  sin^e  woman  of  the  name  of  Jefler- 
s(m,  living  with  her  parents  in  the  Greek  Na- 
tion near  Muskogee,  and  that  Isaac  Alexan- 
der, or  Hawkins,  was  a  single  man  living 
thereabouts;  that  at  her  father's  house  in 
that  year  Isaac  told  her  "he  wanted  me  to 
be  his  wife,  and  I  told  him  It  would  be  all 
right  vrith  me,  ask  my  father";  that  they 
immediately  went  into  the  presence  of  her 
fathCT  and  mother  and  told  the  father  they 
were  going  to  get  married,  whereupon  the 
father  said  "It  was  aU  right  with  him";  that 
they  Immediately  left  and  went  to  live  with 
Isaac's  mother  at  Stillwater,  then  territory 
of  Oklahoma,  and  lived  there  a  while  as 
man  and  wife,  and  then  went  to  live  at  Bris- 
tow;  that  after  Uving  together  two  years 
as  man  and  wife  Isaac  was  arrested,  con- 
victed of  a  felony,  and  sent  to  the  peniten- 
tiary for  five  years;  that  whUe  he  was  in 
the  penitentiary  the  plaintiff,  Emma  Alex- 
ander was  bom  to  them,  after  which  Mary 
was  married  to  one  Brooks,  with  whom  she 
still  lives;  that  after  Isaac  got  out  he  came 
to  her  house  to  see  the  child,  and,  after  re- 
ceiving his  allotment,  died. 

As  there  Is  neither  allegation  or  proof  that 
these 'facts  would,  according  to  the  laws  or 
customs  and  usages  of  the  Creeks,  constitute 
ft^valld  marriage,  the  question  is  whether  this 
was  such  at  common  law,  the  same  having  at 
that  time  been  extended  to  and  put  In  force 
In  the  Indian  Territory  by  chapter  20  of 
Mansfield's  Digest  of  the  Laws  of  Arkansas 
(tnd.  T.  Ann.  St  1890,  |  406q).   The  trial 


court  held  that  such  it  was,  and,  as  a  result 
of  holding  her  dowable  In  the  lands,  in  ef- 
fect, h^d  further  that  her  marriage  to 
Brooks  was  bigamous;  vrtdch.  If  troe^  win 
bastardize  that  issue. 

As  the  evidence  reasonably  tends  to  sup- 
port the  finding  of  the  court  that  there  ex- 
isted from  the  Inception  such  an  agre«nent 
between  tliese  parties  as  was  necessary  to 
constitute  a  marriage  per  verba  de  pnpsenti, 
the  Judgment  of  the.  court  holding  that  a 
common-law  marriage  existed  between  them 
will  not  be  disturbed,  notwithstanding  chap- 
ter 103  of  Mansfield's  Digest,  entitled  "Mar- 
riage," vas  in  force  In  that  Jurisdiction  at 
that  time;  as  common-law  marriages  have 
been  recogniised  In  Arkansas  from  an  early 
day. 

In  Jones  v.  Jones,  28  Ark.  19.  appeUant  fil- 
ed a  bill  in  the  drcnit  court  as  the  widow 
of  Elbert  Jones  to  compel  W.  O.  Jones, 
among  other  things  to  set  apart  her  dower 
as-  widow  of  the  deceased.  The  court  held 
against  her  presumably  on  tlie  ground  tliat 
she  was  not  the  widow.  She  claimed  ondor 
a  common-law  marriage.  In  sustaining  the 
Judgment  the  court  said:  "It  is  generally 
conMdered,  In  the  absence  of  any  positive 
statute  declaring  that  all  marriages,  not 
celebrated  in  the  prescribed  nuuum,  sliall 
be  absolutely  void,  or  that  none  but  certain 
magistrates  or  ministers  shall  solemnlie  « 
marriage,  any  marriage  regularly  made  ac- 
cording to  the  common  law,  without  observ- 
ing the-  statute  r^ulatlons,  would  still  be  a 
valid  marriage.  2  Greenleaf,  Ev.  417;  2 
Kent,  Com.  90,  91;  Reeve's  Dom.  ReL  196, 
200,  290;  Pnrton  v.  Harvey,  1  Gray,  119; 
Londonderry  v.  Chester,  2  N.  H.  268  [9  Am. 
Dec  61];  Cheseldine  v.  Brewer,  1  Har.  A 
McH.  [Md.]  1S2;  Hantz  v.  Sealy,  6  Bin. 
[Pa.]  405.  •  •  •  In  a  suit  for  dower.  It 
Is  clear  that  an  actual  marriage,  either  under 
the  forms  and  solemnities  prescribed  by  the 
statute,  or  as  prescribed  by  the  common  law. 
Is  necessary." 

Rogers  on  Dom.  Rel.  }  89,  says:  "In  this 
country,  at  least  It  Is  the  general  mle  that. 
In  the  absence  of  some  positive  statute  or 
special  law  to  the  contrary,  any  marriage 
regularly  entered  Into  according  to  the  course 
of  the  common  law  by  the  mutual  consent 
of  the  parties,  and  recognition  of  each  other 
as  man  and  wife.  Is  valid  for  all  purposes." 

In  Reaves  v.  Reaves,  15  OkL  240,  82  Pae. 
490,  2  L.  R.  A.  <N.  S.)  353,  the  objection  to 
the  sufficiency  of  the  evidence  to  prove  a 
common-law  marriage  was  raised,  as  here. 
There  the  court  found  as  to  the  present 
agreement  that:  "On  the  29th  day  of  June. 
1800,  H.  H.  Reaves  and  Frances  A.  Reaves 
were  each  competent  to  contract  marriage, 
and  did,  at  the  said  time,  In  the  city  of 
Guthrie,  agree  with  each  other  that  they 
would  be  husband  and  wife  to  each  other, 
and  did  Immediately  begin  living-  togetbw 
and  cohabiting  together  as  niatried  po^ 
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sons.  That  said  marriage  relations  were 
entered  Into  with  the  mutual  consent  of 
both  parties,  and  that  they  Immediately  as- 
sumed all  of  the  marital  rights  and  obliga- 
tions ;  and  uninterruptedly  exercised  the 
same  until  the  death  of  H.  H.  Reaves." 

[2]  But  the  fact  of  her  common~law  mar- 
riage to  Hawkins  was  not  sufficient  to  Jus- 
tify the  court  in  presuming  that  hence  her 
marriage  to  Brooks  was  bigamous,  which, 
in  effect,  he  did  when  he  held  Mary  to  be 
the  widow  of  Hawkins  and  as  such  was  dow- 
able  out  of  tils  allotment  Bather  should  the 
court  have  presumed  tlie  other  way  and  held 
that,  although  she  was  his  common-law  wife 
at  one  time,  the  presumption  in  favor  of 
marriage  then  was  that  she  had  been  di- 
vorced from  Hawkins  prior  to  her  marriage 
with  Brooks,  and,  not  being  the  widow  of 
Hawkins,  could  not  recover.  This  for  the 
reason,  as  stated  In  Coachman  v.  Sims  et  al., 
129  Pac.  845,  an  able  opinion  by  Ames,  C, 
that:  "Marriage  should  not  be  destroyed  on 
presumption.  The  law  is  astute  to  preserve 
the  sanctity  of  the  marriage  relation,  the 
legitimacy  of  children,  and  stability  of  de- 
scent and  distribution,  and  therefore  pre- 
sumes innocence  and  virtue,  in  the  absence 
of  proof."  And  In  the  syllabus:  "When  a 
man  and  woman  have  been  living  togetliex 
as  husband  and  wife  for  many  years,  and 
It  appears  that  at  the  time  of  marriage  the 
former  wife  was  still  living,  in  the  absence 
of  further  evidence  on  the  subject,  It  will 
be  presumed  that  there  had  been  a  lawful 
separation  or  a  divorce  between  tbs  husband 
and  the  former  wife." 

We  are  therefore  of  opinion  that  Mary, 
while  once  the  conmion-law  wife  of  Isaac 
Hawkins,  was  not  such  at  the  time  of  his 
death,  but  had  previously  been  divorced  from 
him,  and  hence,  not  being  his  widow,  was 
not  dowable  out  of  his  allotment,  and  that 
the  court  erred  In  holding  that  she  was. 

[S]  It  Is  next  contended  that  the  court  was 
without  Jurisdiction  to  render  Judgment  of 
recovery  on  the  warranty  in  favor  of  the  ad- 
ministrator over  against  Clarkson,  the  war- 
rantor of  Cynthia  De  Armond,  because  he 
says,  not  that  the  notice  prescribed  by  Gomp. 
Laws  of  Okla.  1909,  f  1206,  was  not  served 
on  lilm,  bnt  because  the  proof  Is  insnffldent 
to  show  service.  The  notice  Itself  Is  in  evi- 
dence without  objection  and  is  certified  to 
have  been  served  on  Clarkson  by  J.  Q. 
Frame,  Constable.  Assuming  the  Insuffi- 
ciency, as  claimed,  in  the  proof  of  the  serv- 
ice of  the  notice  provided  for  In  said  section, 
which  reads:  "In  all  cases  where  an  action 
l0  brought  against  a  grantee  to  recover  real 
estate  conveyed  to  him  by  warranty  deed  he 
must  notify  the  grantor,  or  person  bound  by 
the  warranty,  that  snch  suit  has  been  brought, 
at  least  twenty  days  before  the  day  of  trial, 
which  notice  shall  be  in  writing  and  shall 
request  such  grantor  or  other  person  to  de- 
tend  against  such  actton;  and  In  case  of 


failure  to  give  such  notice  there  shall  be  no 
further  liability  upon  such  warranty,  ex- 
cept when  it  is  clearly  shown  that  it  was 
Impossible  to  make  Berrice  of  such  notice" — 
and  that  said  Clarluon  was  not  served  with 
process,  the  fact  that,  after  Judgment  went 
against  him,  as  stated,  he  came  in  and  filed 
a  motion  for  a  new  trial,  Invoking  the  Juris- 
diction of  the  court  to  set  aside  the  Judg- 
ment, amounted  to  a  general  appearance  and 
validated  the  Judgment  (Welch  v.  Ladd,  29 
Okl.  93,  116  Fac  573;  LookabauE^  v. 
person,  28  Okl.  472,  114  Pac  738 ;  Rogers  v. 
McCord  &  Co.,  19  OkL  115,  91  Pac.  864; 
Farmers',  etc..  Bank  v.  First  Nat  Bank, 
etc.,  24  Okl.  140,  103  Pac.  686)  rendered  pur- 
suant to  the  next  section,  wMch  reads: 
"Where  any  grantor  applies  (appears)  In  any 
action  to  defend  bis  warranty  or  falls  to 
appear  after  due  notice,  the  court  shall  de- 
termine all  the  rights  of  all  the  parties,  and 
in  case  the  recovery  is  adverse  to  the  war- 
ranty, the  warrantee  shall  recover  of  the 
warrantor  the  price  of  the  land  paid  for  the 
conveyance  at  the  time  of  the  warranty,  thfi 
value  of  all  improvements  lost  If  any,  and 
all  sums  necessarily  expended,  Including  a 
reasonable  attorney  fee,  and  Interest  at  the 
rate  of  ten  per  centum  per  annum  on  an 
sums  80  paid  from  the  time  of  payment" 

There  was  no  error  in  this.  We  are  there- 
fore of  opinion  that  the  Judgment  of  the 
court  In  effect  that  Emma  Alexander  is  the 
sole  heir  at  law  of  Isaac  Hawkins  and,  ad 
such,  entitled  to  inherit  this  allotment,  and 
that  the  administrator  of  Cynthia  De  Ar- 
mond, the  warrantee.  Is  entitled  to  Judgment 
over  against  George  Clarkson  on  bis  war- 
ranty for  $1,200,  Is  correct,  and  hence  Is  af- 
firmed; but  In  so  far  as  the  same  holds 
Mary  Brooks  to  be  the  widow  'of  said  Hawk- 
ins, the  same  Is  reversed,  with  directions  to 
enter  Judgment  In  accordance  with  this  oplD* 
Ion.   All  the  Jnstloes  concur. 


(»  Okl.  Cr.  m 

"  HSAD  T.  STATa 

(Criminal  Court  of  Appeals  of  Oklahoma.  BCar 

K>,  1918.) 

(BvUahut      the  Oovrt.) 
1.  Criminal  Law  (8  676»)— Delay  in  Pbosk- 

CUTION— DlBCHABGE. 

A  defendant  who  has  never  demanded  or 
been  refused  a  trial  is  not  entitled  to  be  dis- 
charged upon  the  ground  that  he  was  not 
brought  to  trial  at  tne  neit  term  of  the  court 
at  which  the  indictment  or  information  was 
presented,  unless  he  shows  that  the  laches  was 
on  the  part  of  the  state  through  Its  prosecuting 
omoera;  otherwise  the  presnmpdon  will  pre- 
vail that  the  delay  was  caused  by  or  with  the 
consent  of  the  defendant  binuelf ;  and  when  a 
defendant  is  on  hail  be  must  demand  a  trial  of 
bis  case,  or  resist  a  continuance  of  the  case 
from  term  to  term. 

[Ed.  Note.-'For  other  cases,  see  Criminal 
I^w^^Oent  Dig.  H  1297-1804;   Dec.  Dig.  } 
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2.  QKOcznAi.  Law  Q  BIO*)— Stidxhob  ov  Ao- 
OOHPUOB— SumcnNOT. 

A  verdict  of  gnllty  npoo  the  vquonobonited 
taitlnaa7  vt  u  aceompQce  ii  contrary  to  the 
taw  ud  to  the  teitiiiMMij,  and  «•  eueh  will  be 
■et  adde. 

[Bid.  Note.— For  other  cases,  tee  Criminal 
Law.  Cent  Dig.  |S  112^1120;   Dec.  Dig.  | 

Bia^ 

Appeal  from  McCUdn  Coantr  Coart;  W. 
H.  Woods,  Judge. 

Tom  Head  was  convlctea  of  Tlolatliig  the 
prohibitory  law,  and  appeals.  Berersed  and 
remanded. 

Osbom  &  Farriss  and  E.  BL  Olasco,  all  of 
PureeU,  and  Blanton  ft  Andtewa,  of  Pauls 
Tall^,  for  appelant 


ETTBUAN,  X  First  Appellant  was  pros- 
Muted  by  Indictment,  which  was  returned  In 
the  district  court  of  McClaln  county,  Okl^ 
m  the  2001  day  of  June^  1900,  and  on  said 
date  said  Izkdietment  was  by  proper  order 
of  said  district  court  transferred  to  tbe  coun- 
ty court  of  McCaain  county.  On  tlM  Otti  day 
of  July,  190%  ttiB  indictment  was  recdTed 
and  flleS  in  the  eonnty  court,  and  the  case 
was  set  tut  trial  at  tb»  July  term  of  aaid 
eonnty  court  This,  with  a  number  of  other 
Indictments  which  were  returned  by  said 
grand  Jury  and  transferred  to  the  county 
court  of  HcOlain  county,  was  attacked  by 
demurrers,  in  whidi  it  was  alleged  that  the 
grand  Jury  which  returned  the  indictments 
was  not  properly  and  l^lly  drawn,  and 
therefore  the  indictments  were  inralld.  This 
motion  in  one  at  these  cases  being  submitted 
was  by  the  court  sustained.  Tbe  county  at- 
torney prosecuted  an  appeal  from  this  de- 
cision to  the  Criminal  Court  of  Appeals. 
Thereupon  the  county  judge  ordered  that  all 
cases  pending  in  said  county  court,  where 
Indictments  had  been  returned  by  the  same 
grand  Jury,  and  in  which  tbe  same  motion 
had  been  filed,  should  be  continued  until  the 
legality  of  the  indictments  sbould  be  deter- 
mined by  the  CrlnilDal  Court  ,of  Appeals. 
Upon  appeal  the  Judgment  of  tbe  lower  court 
was  reversed,  and  the  indictments  were  held 
to  be  valid.  See  Wells  v.  State,  5  OlrL  Cr. 
22,  113  Pac.  210.  Pending  said  appeal,  the 
case  now  before  the  court  remained  on  the 
docket  without  any  effort  on  the  part  of  the 
state  to  bring  the  appellant  to  trial  until 
the  11th  day  of  April,  1911.  On  said  11th 
day  of  April,  1911,  appellant  filed  a  motion 
to  dismiss  said  cas^  jipoo  the  ground  that 
he  had  not  previoucdy  been  brought  to  trial, 
and  said  cause  had  not  been  continued  by 
him,  and  that  the  delay  in  the  trial  of  said 
cause  had  not  been  occasioned  by  his  applica- 
tion or  fault,  and  because  said  defendant 
was  not  tried  at  the  next  regular  term  of  the 
county  court  of  McClaIn  county  after  It  was 
filed  therein,  and  had  not  been  brought  to 
trial  at  any  subsequent  term  of  said  Court 


This  motion  was  by  the  court  overruled,  to 
whidi  aiq>ellant  e»q»ted. 

[1]  We  think  that  the  reasons  why  the 
cause  was  not  tried  sooner,  whidi  apteu  In 
the  record,  are  good  and  sufficient  We  also 
bold  tliat  where  a  defendant,  who  is  on  bond, 
has  never  demanded  or  been  refused  a  trial 
he  is  not  entitled  to  a  dis^rge  upon  die 
grounds  set  forth  in  this  motion.  Bee  Parktt 
r.  Statev  7  OU.  Gr.  230^  122  Pac.  m«w  ISi 
Pac  80;  Bowes  v.  State,  7  OU.  Ot.  818, 126 
Pad  B80.  In  the  latter  case  Judge  DoflB, 
speaking  fbr  the  court,  said:  the  absaioB 
of  a  proper  record  affirmatively  dwwlns  the 
conbary,  the  jnesnmptl&n  is  that  the  court 
had  continued  the  case  for  a  preanmably 
lawful  cause.  The  burdoi  was  on  the  de- 
fotdant,  in  support  of  bis  motion  to  d  ism  las, 
to  show  that  the  ladies  was  on  the  part  of 
the  state  through  its  prosecutlnc  offlcM^ 
ottierwlsB  the  presumption  is  fliat  tbe  delay 
was  caused  or  with  the  consent  of  the 
defudant  himself;  and  when  on  baB  he 
must  demand  a  trial,  or  resist  the  oontlnu- 
ance  of  the  case  from  term  to  term.  A  de- 
fendant who  has  never  demanded  bees 
ret&sed  trial  Is  not  entitled  to  a  dlfldiarge 
under  the  eonstltnttonal  provisi<m  (article 
2,  I  2(9  and  tbe  statutory  provision  (seetiiui 
64^  Omnp.  Laws  1900)."  We  therefbxe  bold 
that  the  trial  court  did  not  err  In  refusing 
to  sustain  the  motion  to  dismiss. 

Second.  The  indictment  charges  that  on 
the  7th  day  of  June,  1000.  Tom  Head  and 
Jim  Head  did  seU  to  Marion  Cmtchfleld 
three  pints  of  whisky  in  McClaIn  county, 
OkL  It  was  for  this  sale  appellant  was  con- 
victed. 

Marlon  Crutcbfldd  testified  that  on  tlie 
day  In  question  he  met  Jim  Head,  Arthur 
Webb,  Jim  Head's  Uttle  boy,  and  Dave  Mit- 
chell riding  In  a  buggy,  and  that  he  purchas- 
ed two  bottles  of  whisky  from  them;  that 
he  obtained  tbe  whisky  from  Arthur  Webb. 

Arthur  Webb  testified  to  the  sale  made  to 
Cmtchfleld,  and  that  Jim  Head,  Jim  Head's 
Uttle  son,  and  Dave  Mitchell  were  presmt 
Arthur  Webb  also  testified  that  he  was  en- 
gaged by  Jim  Head  and  Tom  Head  to  wort 
for  them  on  the  farm  and  also  to  sell  whisky 
for  them,  and  that  he  received  a  commission 
of  25  per  cent  for  all  money  paid  him  for 
whisky. 

A  number  of  material  statemmts  made  by 
Webb  were  proven  to  be  false.  It  was  also 
proven  that  he  stated  that  he  was  to  receive 
$20  a  head  from  the  sheriff  of  Garvin  county 
tat  eadi  whisky  peddler  he  turned  in.  It 
was  proven  that  appellant  was  constable  of 
his  precinct  in  McClaln  county  at  the  time 
of  this  alleged  sale  of  whisky. 

[21  Appellant  was  a  witness  in  his  own 
behfllt  and  denied  In  toto  the  testimony  of 
Arthur  Webb  as  to  his  having  any  connection 
with  the  sale  of  the  whisky  to  Crutchfl^ 
There  was  no  evidence  connecting  appellant 
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wiCb  the  sale  of  the  lAUkr  to  Crutcbfidd. 
except  that  of  Aithnr  Wsbbw  Webb  bdng  «n 
accomplice,  a  ccutrlcUon  cotild  not  be  saa- 
talned  upon  bis  testimony,  unless  there  was 
otber  evidence  tending  to  connect  appellant 
with  the  olEHue  committed.  Bee  Hmdrix  r. 
State,  8  OUL  Gr.  BSO;  139  Pac.  7a  Thefe  Is 
testlmDD7  in  tlw  recoid  that  at  am)ther  and 
dUterait  time  Jim  Head  did  sell  whisky  to 
anotbw  pezaon,  of  whldi  appelant  lutd 
knowledge  If  appellant  had  been  tried  and 
convicted  for  compUcitr  In  ttOa  sale  made 
by  Urn  Head  to  soeh  other  person,  an  entire- 
ly diffmnt  qiie8tl<m  would  have  been  pre- 
aented;  but  as  there  is  no  evidoice  in  this 
reeord  that  ai^llant  was  In  any  manner 
connected  with  the  sale  of  whisky  made  by 
Arthnr  Webb  to  Crntehfldd,  except  the  testi- 
mony of  the  acoompHce,  Webb,  and  as  Webb 
was  not  nwroborated  In  Us  statement  that 
be  (Webb)  was  onplt^ed  by  aK>eUant,  or  in 
any  manner  connected  with  blm.  we  are  of 
the  opinion  that  the  verdict  is  not  supported 
by  the  testimony,  and  la  contrary  to  the  law. 

The  Judgment  of  the  lower  court  Is  re- 
YetweA,  and  the  cause  remanded  for  a  new 
trial. 

ABMSTBONO.  P.  J.,  and  DOXLB^  X, 
ctmcnr. 


<9  Okl.  Cr.  311) 

GORMAN  STATR 

(Criminal  Court  of  Appeals  of  OUahona.  Ma; 

7,  1918.) 

(8tfJM>«*  by  the  Oottrt.) 
1.  CananAL  Law  (f  loot)*)— appeal— Tive 

or  Takiro. 

The  statute  UmltlDff  the  thne  within  which 
appeals  can  be  taken  to  uiIk  court  Is  mandatory : 
and,  where  couneel  delay  perfecting  an  appeal 
nntil  the  last  moment,  they  do  so  at  their  peril, 
and  if  the  time  for  t^lny  an  appeal  has  ex- 
pired, before  the  appeal  la  perfected,  this  court 
is  without  power  to  do  otherwise  than  diWDim 
the  appeal. 

[Ed.  Note.— For  other  cases,  see  CHtninal 
Law,  Cent.  Dig.  H  2t)»l-2tiet) ;   Dea  Dig.  i 

2!.  OamiNAL  Law  (|  100B*>— AmAL— Gase- 
Mapi. 

If  there  Is  any  qaestlon  aboat  making  aod 
serving  a  case-made  within  the  time  provided  by 
law,  counsel  desiring  to  appeal  should  file  io 
this  court  a  transcript  of  the  record  end  a  pe- 
tition in  error,  aod  thereby  perfect  their  ap- 
peal. After  thtg  court  has  acquired  joriediction 
of  the  case,  It  has  the  power  to  extend  the  time 
for  preparing  and  filing  the  case-made. 

[Bid.  Note.— for  other  cases,  see  Criminal 
Lew.  Ont  Dig.  H  28tt»-28iM);   Dec.  Dig.  i 

Appeal  from  Superior  Court,  ipottawatomie 
Gonnty;  O.  O.  Abemathy,  Judge. 

Gland  Gorman  was  convicted  of  murder, 
and  appeals.  Dismissed. 

F.  H.  Riley  and  J.  T.  Williams,  both  of 
Shawnee,  for  appellant  Smith  G.  Matson, 
Asst  Atty.  Gen.,  for  the  State. 


FURBIAN.  J.  The  Judgment  ta  this  ease 
was  rendered  against  appellant  on  the  6th 
day  of  Febroary,  VflL  Tb*  petition  In  error 
and  case-made  were  not  filed  in  this  court 
ontU  the  5th  day  of  September,  1911,  nearly 
a  mmith  after  the  aix  months  provided  by 
law  for  perfecting  anpeals  In  felony  cases 
iiad  exi^red. 

Counsel  for  appellant  have  filed  a  motion 
requesting  tills  court  to  direct  tiu  clerk  of 
the  court  to  correct  the  record,  and  make  it 
show  that  the  petition  in  error  and  case- 
made  were  filed  In  court  on  the  5tb  day  of 
August,  1911.  In  support  of  this  motion, 
they  show  by  die  affidavit  of  one  of  tlie  attor- 
neys for  appellant  and  also  by  the  affidavit 
of  the  agent  of  the  American  Elxpress  Com- 
pany at  Shawnee,  Gkl.,  that  on  the  ^  day 
of  Almost,  1911,  the  petition  In  error  and 
case-made  were  deposited  with  the  agent 
of  the  American  Elxpress  Company  at  Shaw- 
nee, Okl.,  for  transportation  to  the  derk  of 
this  court,  iHoperly  directed  to  the  clerk 
of  this  court,  and  that,  If  the  express  com- 
pany had  performed  Its  duty,  said  case-made 
and  petition  in  error  would  have  been  de- 
livered to  the  clerk  of  this  court  on  the  5th 
day  of  August,  1911,  within  six  months  from 
the  date  of  the  final  Judgment  allowed  by 
law  for  appeals  in  felony  cases,  and  that 
through  some  inadvertence  or  mistake  pn 
the  part  of  said  express  company  said  case- 
made  and  petition  in  error  were  miscarried 
by  the  American  Express  Comi>any,  and  were 
not  delivered  to  the  clerk  of  thla  court  but 
were  sent  to  the  dty  of  Ctilcago,  XIL,  and 
were  returned  to  the  agent  at  Shawnee  on  the 
26th  day  of  August,  1911,  after  the  time  had 
expired  for  filing  said  petition  in  error  and 
case-made  with  the  clerk  of  this  court. 

It  is  contended  by  counsel  for  appellant 
that  for  these  reasons  the  court  should  order 
the  petition  in  error  and  case-made  to  be 
filed  as  of  date  of  August  6,  1911.  In  sup- 
port of  this  contention  counsel  in  their  brief 
say:  "Suppose  a  case-made  in  a  capital  case 
in  which  a  man  Is  condemned  to  death  reach- 
es the  clerk's  office  two  days  before  the  time 
fbr  filing  has  expired,  and  the  clerk  negli- 
gently failed  to  file  It  until  one  day  after  the 
expiration  of  the  time  fixed  by  statute  for 
filing  the  appeal.  Under  the  contention  of 
the  state  the  man  must  die  because  the  clerk 
failed  to  perfonb  tils  duty.  It  Is  no  answer 
to  this  illustration  to  say  such  a  thing  would 
not  occur  or  happen,  and  the  argument  Is  an 
extreme  one  and  b^ond  all  probability.  It 
could  baiq[>ett.  and  It  mij^t  happen.  Of 
course,  the  presumption  is  that  it  would  not 
happen,  but  it  might  Then  under  such'' 
circumstances  what  would  be  the  duty  of 
this  court?  Certainly  this  court  like  nearly 
every  other  court  that  has  passed  on  this 
question,  would  take  the  reasonable  and 
heroic  position  tliat  inasmuch  as  the  record 
reached  the  clerk's  office  in  time,  construe- 
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Uvely  It  was  flied,  and  the  time  lost  is  not 
counted.  This  is  a  very  serious  matter,  and 
shoold  not  be  treated  llgbtly  or  as  If  It  was 
a  bootle^ne  otse  or  some  other  misdemean- 
or. It  la  tme  that  the  above  Illustration  is 
hypothetical,  but  it  points  out  the  danger 
of  such  an  Immutable  mle  for  which  the 
state  is  contending."  Under  the  illustration 
presented  by  counsti  for  appellant,  the  court 
would  treat  the  case-made  and  potion  in 
error  as  having  been  filed  at  the  time  It  came 
into  the  possession  of  the  clerk  of  the  oourt, 
and  would  direct  an  order  to  that  ^ect, 
because  the  derk  of  tiie  court  is  the  agmt 
of  the  court  and  depositing  a  case-made  and 
petition  in  error  with  said  clerk  would  in  ef- 
fect be  the  filing  of  tlte  papers,  and  no  fur- 
ther action  would  be  required  on  the  part  of 
the  appellant  But  titils  Ulustration  has  no 
appUcatlMi  to  the  fiicts  stated.  Tbe  express 
company  was  in  no  sense  of  the  word  the 
agent  of  the  court,  and  the  court  Is  in  no 
manner  responsible  for  Its  neglect  of  duty. 
When  the  appellant  deposited  the  case-made 
in  the  office  of  the  express  company,  he  there- 
by constituted  such  express  company  his 
agent  for  the  prompt  dellTery  of  such  pack- 
age to  the  cleA  of  this  court  Any  negli- 
gence on  the  part  of  the  express  company 
was  therefore  the  negligence  of  appellant 

[J]  Parties  desiring  to  appeal  in  felony 
cases  have  six  months  within  which  to  per- 
fect their  appeals.  If  there  Is  any  question 
about  perfecting  a  case-made  within  this 
time,  counsel  for  appellant  should  file  a 
transcript  of  the  record  with  the  petition  in 
error  In  this  court,  and  thereby  perfect  the 
appeal.  This  court  having  acquired  Juris- 
diction of  the  case,  would  then  have  the 
power  and  right  to  extend  the  time  for  filing 
the  case-made. 

[1]  The  time  prescribed  by  law  for  per- 
fecting an  appeal  Is  mandatory.  The  law 
provides  no  exceptions,  and  no  court  has 
the  power  to  extend  such  time.  See  Fanner 
V.  State,  5  Okl.  Cr.  151,  114  Pflc.  753;  Muslck 
T.  State,  6  Okl.  Or.  606,  115  Pac.  377 ;  Kana- 
maya  v.  State,  6  Okl.  Cr.  208,  118  Pac.  151; 
Oreen  v.  State,  7  Okl.  Cr.  5,  120  Pac.  1037; 
Bethel  v.  State,  7  Okl.  Cr.  36,  121  Pac.  792; 
BlUns  V.  State,  7  Okl.  Cr.  37,  121  Pac.  790; 
Drake  v.  State,  7  Ok!.  Cr.  313,  123  Pac.  568; 
Kinnon  v.  State,  7  Okl.  Or.  320,  128  Pac.  567. 
"Where  counsel  delay  perfecting  an  appeal 
until  the  last  moment,  they  do  so  at  their 
peril,  and,  if  the  time  expires  before  said 
appeal  Is  perfected,  this  court  Is  without 
power  to  grant  relief.  In  the  case  of  Dobbs 
V.  State,  5  Okl.  Cr.  485,  115  Pac.  372,  this 
court  said:  "While  It  Is  true  that  an  appeal 
Is  a  constitutional  right  yet  It  Is  subject 
to  legislative  regulation,  and  a  failure  to 
comply  with  the  legislative  provisions  touch- 
ing this  matter  Is  fatal  to  an  appeal.  Attor- 
neys complain  that  the  laws  relating  to  ap- 
peals are  entirely  too  strict  and  rigid.  We 


think  tluA  directly  the  opposite  Is  trnb  The 
writer  of  this  oidnlim  for  many  years  prac- 
ticed law  in  Texas,  where  tiiie  statement  of 
facts  and  blU  of  exceptions  bad  to  be  ine- 
pered  and  placed  In  the  hands  of  the  trial 
Judge  not  later  than  10  days  after  the  ad- 
journment of  the  court  in  whidi  the  case 
was  tried.  We  had  no  stenographers  tim. 
and  this  work  had  to  be  dtme  the  lawyws 
themselves,  and  from  memory  alooe^  The 
writer  never  bad  the  least  dlfflcolty  In  get- 
ting np  any  of  his  records.  VtM  reports  ct 
the  appellate  courts  of  Te^  will  show  ttiat 
very  few  defective  records  are  filed  In  those 
courts.  When  lawyers  know  that  work  of 
this  kind  must  be  done  *tl^t  now,*  It  wW 
not  only  be  done  i»<nnptly,  bat  wiU  also  be 
d(me  correctly.  On  tite  other  hand.  If  attor- 
neys have  months  in  whkta  to  hare  their 
records  made  np,  and  then  have  the  assist- 
ance of  a  stenographs  In  piqiarlng  llria 
work,  they  often  put  the  work  off  antU  the 
very  last  moment  when  It  la  apt  to  be  hnr- 
riedly  and  carelessly  done,  and  many  mis- 
takes will  be  made.  When  this  case  was 
tried,  the  attorneys  had  one  year  witUn 
which  to  perfect  their  appeala  In  this  case 
counsel  took  all  of  this  time.  To  the  loigth 
of  time  wbidi  the  ai^lant  had  wlthhi 
which  to  perfect  his  appeal  most  be  attrib- 
uted the  tetal  errors  that  were  made  in 
the  preparation  of  the  case-made  and  the 
transcript  of  the  record.  If  the  law  had  re- 
quired this  work  to  have  been  done  promptly, 
the  chances  are  ten  thousand  to  one  that  it 
would  have  been  done  correctly.  A  very 
large  per  cent  of  the  records  that  are 
brought  to  this  court  and  the  Supreme  Court 
of  this  state  are  Id  a  fatally  defective  condi- 
tion, as  is  evidenced  by  the  large  number  of 
dismissals  which  have  been  entered  in  each 
court  We  think  that  the  length  of  time 
granted  by  the  law  In  which  appals  may  be 
perfected  is  lai^ly  responsible  for  this." 

The  motion  to  dismiss  the  appeal  is  thertv 
fore  sustained,  and  the  appeal  is  dismissed, 
with  directions  to  the  trial  court  to  proceed 
with  the  execution  of  its  Judgment 

ABMSTBONG,  P.  J.,  and  DOXIiB;  J, 
concur, 

(9  Okl.  Cr.  tm 
GBBENWOOD  v.  STATEL 
-  (Criminal  Court  of  Appeals  of  Oklahoma. 

May  7.  1913.) 

fSyllahua  by  the  Court.) 

Intoxicatino  Liquobs  (S  236*)  —  TT.Tjmr. 

Sale— FaxHA  Facie  Evidence. 

The  payment  of  the  special  tax  required  oi 
liquor  dealers  by  the  United  States  by  a  defend- 
ant coDstitutea  prima  facie  evidence  of  an  in- 
tention theaceforth,  daring  the  term  of  the  li- 
cense, to  violate  the  ■prohibition  law. 

[Ed.  Note.— For  other  cases,  see  IntoxicatiD* 
Liquors,  Cent  Dig.  gS  300-322  J  Dec.  Dig.  { 
236.*] 
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Appeal  from  Tulsa  Oonntr  Coart;  N.  J. 
Onbser.  Jodge. 

W.  A.  Qreenwood  was  convicted  of  Tiolat- 
ing  the  problbltozy  law,  and  appeala  Af- 
flnned. 

Davidson  A  WlUlama,  of  Tulsa,  for  plaln- 
tlff  In  error.  Chas.  West,  Atty.  Gen.,  Smith 
C.  Mataon,  Asat  Atty.  Oen.,  and  Jo&  L.  Hull, 
Sp.  Aast  Atty.  Gen.,  for  the  Stata 

DOYLE,  3.  The  plaintiff  In  enot  was 
convicted  in  the  county  coart  of  Tnlaa  coun- 
ty on  October  81,  1911,  of  the  offense  of  un- 
lawfully having  In  his  possession  Intoxicat- 
ing liquors  with  Intent  to  violate  the  pro- 
hibitory law.  To  reverse  the  judgment  there 
was  filed  in  this  court  December  21,  1911,  a 
petition  in  error  with  case- made. 

Various  errors  are  assigned,  none  of  which 
we  deem  It  necessary  to  discuss,  for  the  rea- 
son that  it  appears  from  the  testimony  of 
the  defendant  as  a  witness  on  his  own  be- 
half that  he  Is  guilty  of  the  offense  chafed. 
The  defendant  admitted  the  payment  of  the 
special  tax  required  of  liquor  dealers  by  the 
United  States,  which  designated  his  place 
of  bnslness  as  the  place  where  the  Intoxi- 
cating liquors  were  found,  and  he  admitted 
"that  he  had  run  that  Joint  awhile."  The 
term  of  the  government  license  did  not  ex- 
pire until  the  end  of  the  following  June. 
£ven  If  the  case  was  close,  the  several  as- 
signments of  error  are  of  such  a  trivial  char- 
acter as  to  be  undaservlng  of  any  considera- 
tion. 

The  Judgment  la  therefore  afflnned. 

ARMSTOOMO,  P.  3^  and  TURUAN,  X. 
concur. 

(»  Okl.  Cr.  U3> 

OILBRBATH  v.  STATE. 
(Criminal  Court  of  Appeals  of  OUahonka. 
May  10. 1913.) 

fBfUabtu  by  ilM  Court.) 

CaiHiNAx.  lAw  a  10^*)— Apfbai^-Tiui  or 

Taking. 

Where  on  appeal  in  not  taken  witiiin  tbe 
time  preflcribed  by  the  statute,  this  court  is 
withoat  jurisdictioD  to  review  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Taw,  Cent  Dig.  ||  2691-2698;  Dee.  Dig.  | 
106».*J  I 

Appeal  from  Qreer  Connty  Court;  7arret 
Fott,  Judg& 

Jim  Gllbreath  waa  convicted  of  vlolatr 
log  the  prohibitory  law,  and  appeals.  Dis- 
missed. 

John  ^vans  and  J.  L.  Carpenter,  both  of 
Mangum,  for  plaintiff  in  error.  Cbas.  West, 
Atty.  Gen.,  ^d  G.  J.  Davenport;  of  Okla- 
homa CitT,  for  the  Stat& 

PER  CURIAM.  Tbe  plaintiff  in  error  was 
convicted  on  an  information  which  charged 
he  did  unlawfully  sell  whisky,  and  In  ao- 


oordanoe  with  the  verdict  of  the  jury  was 
sentenced  to  serve  a  term  of  six  months  In 
the  county  Jail  and  to  pay  a  fine  of  $500. 
The  Judgment  and  snitence  was  entered 
September  17,  1912:  From  the  judgment  an 
appeal  was  attempted  to  be  taken  by  flling 
In  this  court,  January  1913,  a  petition  In 
error  with  case-mad& 

The  Attorney  General  has  filed  a  motion 
to  dismiss  the  appeal  herein,  and  as  grounds 
therefor  says:  "That  this  Is  an  attempted 
appeal  from  a  conviction  for  violation  of  the 
prohibitory  laws ;  that  the  judgment  was  en- 
tered on  S^tember  17,  1912,  at  which  time 
defendant  was  giv^  30  days  in  which  to 
make  and  serve  a  case-made,  to  be  filed  In 
this  court  within  60  days  from  said  date; 
that  thereafter  on  October  14th  an  ^ten- 
sion  of  80  days  was  made,  "making  In  all  60 
days  from  the  date  of  judgment  and  sen- 
tence herein,  In  which  to  make,  serve,  have 
settled  and  signed,  and  for  flling  his  appeal 
to  the  Criminal  Court  of  Appeals  of  the 
state  of  Oklahoma' ;  that  thereafte;r>  on  No- 
vember 15th,  an  order  was  made  granting  de- 
fendant 30  days  from  said  date,  'making  In 
all  90  days  from  the  time  and  date  upon 
which  the  motion  of  the  defendant  for  a  new 
trial  herein  was  held.  In  which  to  mak^ 
serve,  have  signed  and  settled,  and  filed  case- 
made  in  said  cause,  and  in  which  to  perfect 
appeal  herein  of  said  cause  to  the  Criminal 
Court  of  Appeals  of  the  state  of  Oklahoma' ; 
tbat  thereafter,  on  December  14th,  an  Order 
was  made  allowing  defendant  ten  days  from 
said  date  In  which  to  perfect  appeal,  said 
time  being  allowed  to  make,  serve,  have  sign- 
ed and  settled,  and  for  flling  case-made  in 
the  court  below  and  In  this  court;  that  said 
petition  In  error  and  case-made  were  not  fil- 
ed in  this  court  within  the  ten  days  last 
above  named,  but  filed  long  thereafter,  to 
wit,  January  IS,  1913."  No  answer  to  this 
motion  has  been  filed,  and  no  response  made 
thereto. 

It  appearing  from  the  record  that  the  mo- 
tion to  dismiss  Is  well  taken,  tbe  appeal  is 
dismissed,  and  tbe  cause  remanded  to  tbe 
county  court  of  Greer  coun^,  with  direc- 
tion to  enforce  ita  jndgmoit  and  sentence 
therein. 

(9  OU.  Cr.  277] 
ROOEBS  T.  BTATBL 
(Criminal  Oonrt  of  Appeals  of  Oklahoma. 
May  1.  1913.) 

(Byllabvt  }>y  the  Court.) 

1.  Cbiuinai.  Law  (S  1168*)— Harvzjbss  Dr< 

bor— bvidbwcb. 

The  admission  or  exclusion  of  testimony 
which.  Id  the  light  of  subsequent  developments 
during  the  trial,  indicates  conclusively  that  no 
injury  did  or  could  have  resulted  is  not  gronnd 
for  reversal  of  a  Judgment. 

[Ed.  Note^For  other  cases,  -  see  Criminal 
Law,  Gent  Dig;  H  3124»  812S.  3129-8189, 
3144  ;.  Dec  DlgT  |  "l68.*r  ^^'""^^ 
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2.  CsnciHAi.  liiw  d  1169*)— Trial— Admis- 
noH  or  ElTiDBiTCE— Gdsi  or  Kkbob. 

Tb«  adraiaslon  of  testimony  wfaicb  is  of 
doabtful  competeDcy,  and  which  it  afterwards 
by  the  coart  excluded  out  of  an  abundance  of 
caatioii,  ia  not  error  aaffidentty  prejudicial  to 
justify  a  rererBaL 

[Bd.  Note.— For  other  casea,  see  Criminal 
Uw. I^J||7M.  SO^naOt  8187-814S; 

2.  Cbiuiital  liAW  01  622,  673*}— Setx&a.hox 

— RlQHT^JOIHT  nuzABhrtDENGB—ADHIS- 

BiBiurr. 

(a)  When  two  persons  are  jointly  charted 
with  the  commiBsion  of  an  offense  agalnat  the 
laws  of  this  state,  if  such  off^se  i«  ft  felony, 
tiiey  are  entitled  to  separate  trials  if  they  ao 
demand,  aa  provided  by  atatnte. 

(b)  Wben  persona  who  are  jointly  charged 
with  a  felony  are  jointly  tried,  teatimoDT  which 
Ib  admissible  as  to  one  and  inadmissible  as  to 
the  other  is  properly  admitted,  when  limited  In 
its  dfect  by  instructions  from  the  court  to  the 
jury  Gonfliunff  it  to  the  particalar  defendant 
agunit  whom  it  is  admissible ;  and  this  is  the 
rule  even  thoayh  the  testimony  introduced  is 
soeh  that,  were  the  complaioing  accuBed  on  sep- 
ftrftte  trial,  it  woold  have  been  reversible  error 
to  admit  uie  same  aa  afainst  him. 

[Bd.  Note.— For  other  caaes.  see  Criml^I 
Law.  Cent.  I>i«.  II  1380-1383,  1385^  1^ 
138&-1390,  1597.  1^2-1876;  Dec.  Dig.  H  «SSt, 
67S;«  Witnesses,  Cent.  Dig.  |  248.] 

Appeal  from  District  Court,  Love  County; 
StUwell  H.  Rnssell,  Judge. 

Ance  Rogers  was  oonvlcted  of  murder,  and 
BKieals.  Affirmed. 

Bddleman  ft  Oratiam,  of  Marietta*  for 
plalatifl  In  error.  Smltb  a  Matwn,  Aast 
Attj.  Gen.,  for  the  State. 

ABMSTBONO,  P.  J.  The  plaintiff  In 
error,  Ance  Rogers,  was  tiled  and  convicted 
at  the  June.  lOU,  term  of  the  district  court 
of  Love  county  on  a  charge  of  murder,  and 
bis  punishment  fixed  by  the  court  at  im- 
inlsonment  for  Utft  In  the  state  penltentlaiy. 

A  complete  synopds  of  the  testimony  was 
prqtared  and  submitted  by  the  Assistant  At- 
torney General  In  his  brief  on  behalf  of  the 
stat^  which  brief  was  filed  several  months 
before  any  brief  was  filed  on  behalf  of  the 
accused,  and  no  objections  to  Its  accuracy  or 
fidmesB  have  been  made  or  soggested  by 
counsel  for  the  accused.  We  adopt  the 
synopsis  for  die  purposes  of  this  ofdnlon. 

wm  Bll^,  on  behalf  of  the  states  tesUfled 
that  he  lived  at  Marietta;  was  in  the  cat* 
tie  business;  that  he  knew  Bwry  Taylor 
In  his  lifetime;  had  known  him  for  fOar  or 
five  years ;  during  part  of  that  time  that  he 
had  been  in  this  witness  mploy;  that  he 
was  klUed  on  the  10th  day  of  April.  1911, 
and  that  at  the  time  of  his  death  he  was 
working  for  wltne^;  that  be  knew  Ance 
and  Mart  Bogera  and  also  tbtAt  father,  B.  L. 
Sogers; .  that  B.  L.  Bogers  lived  on  Bock 
creek  about  four  miles  west  of  Marietta, 
close  to  the  road;  that  at  the  time  of  his 
death  Taylor  waa  batching  with  one  Mike 
Freeman  on  witness*  farm  about  a  mile  north 
of  where  Bogers  lived ;  that  on  the  Monday 


of  the  kllUng  Taylor  was  to  fo  about  torn 
miles  south  of  Rogers'  house  down  on  RoA 
creek  to  get  a  load  of  com  to  feed  cattle 
with ;  In  going  down  there  It  was  neeesssiy 
to  go  by  Rogers*  house,  and  also  necessary 
to  pass  there  returning;  that  the  road  down 
to  where  this  com  was  kept  was  right  down 
in  the  bed  of  the  cre^  whtdi  runs  west  of 
where  Bogns  lived  about  100  yards,  running 
north  and  south ;  that  thae  was  timber  and 
bmah;  that  the  road  was  within  25  or  30 
feet  from  the  bank  of  the  creek;  that  tbae 
used  to  be  an  old  road  tlmt  ran  from  Bogez^ 
store  or  resldeoce  ib  a  southwesterly  direc- 
tion down  tovrards  the  cmek ;  this  road  has 
been  fenced  up;  that  the  deceased,  Taylor, 
was  a  man  about  00  years  of  age,  and  on  tte 
day  of  the  UlUng  was  driving  a  of 
mules,  one  a  little  iron  gray  and  the  other 
a  kind  of  ycillow  colored  mide;  tiiat  on  tha 
day  he  was  killed  he  waa  hauling  a  load  *a 
com  and  had  on  extra  aide  boards  on  the 
wagon,  and  the  spring  seat  necessarily  would 
have  been  about  six  feet  from  the  ground. 
Witness  also  saw  the  deceased  the  next  day 
aftor  the  kflUn^  and  desolbed  Out  wounds 
upon  his  head. 

Mike  Freeman,  for  the  state,  testified  that 
he  waa  19  years  old;  that  he  lived  on  Will 
Rllc^'a  place  six  miles  west  of  Marietta; 
that  he  knew  Henry  Taylor  dning  Ua  lift- 
time;  that  he  was  shot  <m  M^day  in  the 
early  part  of  April,  1(K11 ;  that  on  the  Sun- 
day beTore  the  Monday  on  whidi  Tsjlor 
was  killed  Mart  and  Ance  Bogers  and  Leoih 
ard  Hensley  came  out  to  where  this  witness 
and  Taylor  were  batdbing— two  of  than  wm 
riding  horses  and  ime  of  them  was  riding  a 
mule — about  2  o'clock  In  the  afteraoim :  they 
came  up  tbssK  and  said  they  had  come  to 
stralghteoi  about  that  bridle  businea;  tiiey 
started  to  raise  a  ra^et  and  tiled  to  get  Mr. 
Taylor  to  leave  the  ttoase,  called  him  vile 
names,  and  told  him  It  he  would  leave  the 
house  they  would  whip  him;  Ance  Rogers 
said  this;  he  was  mad.  Taylor  refused  to 
go,  and  Ance  told  him  to  meet  him  down  on 
the  creek,  and  Taylor  said,  "No;"  he  wmild 
not  meet  him  down  there.  *TrhiB  was  about 
a  mile  from  Bock  creA.  He  luid  a  bzldle 
taken  on  the  Saturday  before  this,  and  Tkj- 
lor  had  told  me  that  the  Bogers  boya  and 
Hensley  were  the  only  pewle  who  wm  by 
there  the  day  the  bridle  was  missed,  uid 
he  had  been  over  to  the  Rogers  house  and 
looked  for  It  before  they  got  out  then  on 
that  Sunday.  This  was  over  a  we^  before 
the  kUlIng.  On  the  day  of  the  kUlIng  Mr. 
Taylor  and  I  went  over  to  teeA  a  bunch  of 
cattle  about  two  miles  east  of  Ro^  cresk, 
and  Mr.  Taylor  went  down  on  the  fmik  tm 
get  a  load  of  com.  He  was  In  a  wagtML  I 
went  over  to  the  pasture  on  hors^ck.  I 
left  blm  between  8  or  9  o'tloA  in  the  morn- 
ing. In  going  Mr.  Taylor  had  to  pass  b!y. 
Bogers*  house  and  go  down  the  Bo(ft  creA 
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road,  l  went  down 'to  where  llr.  Taylor 
went  for  corn  ebont  12  o'tiof^  that  day,  but 
dM  not  see  Mr.  Taylor.  Howerer.  I  learned 
that  he  had  been  there  and  left  It  was 
about  2  o'elo<^  that  afternoon  that  I  learned 
of  bis  death." 

Hendric^  Freeman,  for  the  state,  testified 
that  he  worked  on  the  ranch  of  Jim  Rose, 
and  was  a  brother  of  Mike  Freeman;  that 
he  was  acquainted  with  the  defendants,  Ance 
Xtogers  and  Mart  Rogers,  and  also  ,  that  he 
knew  Mr.  Taylor  In  his  lifetime;  that  on 
the  Sunday  week  before  the  killing  of  Tay- 
lor he  saw  the  defendant  and  Leonard  Hen- 
riey  at  Taylor's  house,  and  heard  the  con- 
Tersation  between  them  and  Mr.  Taylor 
abont  the  larceny  of  the  bridle  and  the 
threats  that  were  made  by  Ance  Rogers 
against  old  man  Taylor,  and  in  this  respect 
the  witnees*  testimony  Is  not  materially  dif- 
ferent ttom  that  of  his  brother,  Mike  Free- 
man, heretofore  quoted. 

Lon  O'Dell,  for  the  state,  testified  that  he 
was  18  years  old;  Uved  about  six  or  eight 
miles  west  of  Marietta,  and  worked  for 
J.  E.  Rose.  Thla  witness  also  testified  as  to 
b^g  present  at  Taylor's  house  on  the  Sun- 
day before  the  killing,  and  heard  the  dispute 
between  Ance  Rogers,  Mart  Rogers,  Leonard 
Hensley,  and  old  man  Taylor.  His  testimony 
Is  not  materially  dUterent  from  that  of  other 
wttneeses  for  the  state  who  were  present  at 
that  time. 

Anderson  BadU^,  for  the  state;  testlfled 
to  the  same  conrersatlon. 

Jesse  Hamilton,  for  the*  state,  testlfled  that 
he  Uved  out  west  on  Rock  creek ;  had  been 
living  there  since  last  Christmas  on  Rogers' 
place,  the  father  of  the  defendants;  that 
be  Ured  about  160  yards  from  the  store  of 
Dick  Rogws;  that  be  remembers  the  mom- 
ii«  Henry  Taylor  was  killed;  that  he  left 
lunne  about  half  hour  1^  snn  that  mora- 
ine, wsnt  over  by  Untile  Di<^  Bogen'  houses 
and  then  rode  down  In-  the  Held  to  split  store 
wood;  when  he  got  over  to  Bocers'  house 
Uncle  Dick  and  the  boys  were  there,  and 
that  just  before  be  left  Mr.  Thaxtim  stop- 
ped In;  that  he  saw  Matt  and  Anc^  and 
that  Hensley  was  pnttliv  a  aaddte  on  his 
horse  jiist  before  be  got  to  the  house;  be 
staSffeA  thwe  a  very  short  time;  that  ho 
was  worUi^  about  200  yards  south  of  Bog- 
ei**  house  that  day;  that  wbm  be  left 
Rogers'  house  there  was  nobody  there  bat 
TTnde  DI<A  Bogera  and  Ance  and  Mart 
Bogera  and  Leonard  Hensley  and  Hr.  Thax- 
ton;  he  thinks  tiiat  Leonard  Hensely  left 
about  the  tinw  be  did,  but  did  not  pay  any 
attention  to  ttiat;  that  the  lAace  where  be 
was  worUiv  that  day  was  about  150  yards 
«ast  of  Rock  creek;  that  after  be  wwt  out 
there  to  work  be  saw  the  dtfaidants,  Ance 
Rogers  and  Mart  Rogers,  come  down  towards 
the  fOKe  along  Rode  creek  to  woz4c ;  that  be 
first  saw  them  up  there  along  the  road  work- 
ing on.  the  fence;  this  waa  abont  an  boar 


after  the  wftnem  had  left  Rogera*  house; 
that  be  never  saw  anybody  else  except  these 
two  defendants;  did  not  pay  much  atten- 
tlon,  as  he  was  at  work;  he  noticed  these 
defendants  driring  posts;  did  not  notice 
whether  any  of  them  had  any  weapon  or 
not;  the  fence  had  been  bnllt  "long  there, 
but  was  not  finished;  the  last  of  the  fence 
was  not  put  up,  and  a  cow  conld  walk  in 
and  OQt  of  it ;  the  wires  were  not  stretched ; 
that  the  witness  remained  down  in  the  field 
imtll  about  12  o'doA  that  day;  that  he 
beard  a  shot  fired;  nerer  saw  who  fired  It, 
bnt  saw  the  amoke  of  the  gun;  this  smoke 
was  right  up  close  to  tiie  road  along  where 
the  witness  had  se^  the  boys  at  work.  "I 
think  tUs  was  about  11  o'clock.  I  left  the 
field  about  a  half  hour  after  that  to  go  to 
my  dinner.  In  a  minute  or  two  after  the 
shooting  I  saw  Mart  Rogers  and  Ance  Rog- 
ers going  across  the  field  toward  Umda 
Dick's  house.  When  I  first  noticed  them, 
they  were  about  20  or  80  yards  from  where 
I  saw  the  smoke  of  the  gun,  and  about  100 
yards  from  Rogers'  house.  'They  were  walk- 
ing pretty  peart  I  saw  something  on  the 
shoulder  of  one  of  them.  I  nerer  paid  any 
attention;  couldn't  tell  what  it  was.  I 
thought  it  was  an  axe  or  some  other  tool. 
I  don't  know  how  long  It  was  after  I  saw 
the  Rogers  boys  going  down  to  the  fence 
nnUl  I  heard  the  shot ;  it  might  bare,  been 
an  hour  and  maybe  two  hours.  In  about 
five  or  ten  minutes  after  the  shooting  Mr. 
Thaxton  came  down  to  where  I  was  work- 
ing. He  stayed  about  fire  or  ten  mlnut^ 
and  when  he  started  ofT  I  asked  him  what 
time  it  was,  and  he  said  fire  minutes  until 
12,  or  26;  I  could  not  understand  which. 
He  never  said  anything  to  me  about  the 
killing;  he  started  off  like  he  was  going 
home,  and  I  never  watched  him.  Mart 
Rogers  came  down  there  also  before  X  quit 
work;  It  was  just  a  little  while  after  Mr. 
Tbaxton  had  been  there.  He  did  not  teU 
me  anything  about  anybody  being  killed. 
I  afterwards  went  up  to  Uncle  Dick's  house, 
and  thoe  I  saw  Mart  and  Ance  and  Uncle 
Dick  In  the  bouse.  I  asked  what  was  the 
matter  with  Undo  Dick,  and  Ance  Rogers 
said  tiH7  had  shot  Hr.  Taylor,  or  killed  Mr. 
Taylor,  I  dont  know  whldi  he  said,  and  I 
asked  him  where  be  was,  and  be  said  'Out 
there  on  the  wagon,'  sort  of  pointing  up 
there  on  the  side  of  the  bill,  and  I  said, 
'Whereabouts?'  or  sometblhg  that  way,  and 
he  said  he  would  show  me,  I  stated  out 
He  said:  'Here  he  Is;  come  out  here  and  I 
will  show  him  to  yon' — and  he  and  Uncle 
Did:  started  out  there.  We  wait  out  to 
the  road  where  we  could  see  vjf  the  road  to 
the  wagon,  and  Ance  sa^  TEhere  he  is  on 
file  mgon.'  Uncle  lAek  says,  'I  don't  see 
him;  whne  Is  bef  and  Ance  aaya,  'There 
he  Is;  don't  yon  see  bis  legs  thoe  hftnging 
over  the  Sfving  seat7  and  th«i  I  saw  blm, 
and  we  wwt  up  tber&  Ance  went  back  to 
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the  house.  I  found  Mr.  Taylor  lying  back 
on  the  wagon  with  hla  feet  over  the  spring 
seat,  and  one  of  the  lines  was  drawn  around 
his  legs.  The  wagon  had  double  side  boards 
on,  and  was  full  of  com.  His  head  was 
lying  back  on  the  com.  He  was  lying  fiat 
on  his  back.  He  had  on  a  white  bat  His 
b^d  was  lying  on  the  hat  We  just  went 
up  within  three  or  four  feet  of  the  wagon ; 
didn't  make  any  examination  of  the  wounds. 
Ance  Rogers  made  no  statement  to  me,  ex- 
cept he  told  me  he  shot  him  down  on  Rock 
creek.  The  wagon  was  40  or  50  yards  np 
the  hill  east  of  Rogers'  store  when  I  saw  It 
The  next  person  X  saw  at  the  wagon  was 
a  fellow  named  Jones.  He  was  working 
some  prisoners  down  on  the  road  there  that 
day.  On  the  afternoon  of  the  killing  I  went 
down  on  Rock  creek  with  Mr.  Stanley,  the 
county  attomey,  down  to  where  I  had  seen 
these  boys  chopping  wood,  and  .1  saw  Mr. 
Stanley  pick  np  a  knife  down  there — an  old 
knife.  The  knife  was  found  just  below  the 
old  road,  pretty  close  to  a  stump.  There 
was  Just  one  stump  close  by  a  burr  oak,  12 
to  16  inches  through,  or  a  little  bigger;  I 
never  paid  any  attention.  There  was  some 
trees  close  there — one  lai^  oak  tree.  This 
tree  was  about  10  or  15  steps  from  the  road 
and  tAoae  to  the  stump.  I  could  not  tell 
how  far  this  tree  and  this  stump  were  from 
where  I  saw  the  smoke  of  the  gun;  it  was 
In  that  direction.  There  are  trees  and 
stumps  along  the  road  on  Rock  creek;  not 
much  brush  on  the  east  side  of  the  road." 

Olln  Rhodes,  for  the  state,  testified  that 
he  Uved  at  Marietta,  and  that  he  was  dt^ 
marshal ;  remembers  the  date  of  the  killing 
of  Henry  Taylor;  that  on  that  date  he  went 
down  to  old  man  Freeman's  on  Bock  creek  in 
an  automobile  with  Dr.  Antry;  that  in  going 
there  th^  passed  Boger^  bouse  and  went 
down  the  Bock  Creek  road  south  of  there; 
that  the  road  runs  for  a  mile  or  two  down 
along  the  bed  of  the  cxeek.  "After  passing 
Bogws'  house  going  west,  w«  turned  south 
down  Bock  creek  and  went  down  the  credc 
a  mile  and  a  half  or  two  mllea.  Aa  we  were 
going  down  the  creek,  I  seen  two  boys  there 
dose  to  Bogera*  fhnn.  One  of  them  had  a 
poat  In  hto  handi  and  they  were  working 
on  a  fence  We  met  uveral  wagons  that 
day  all  along  the  road,  both  going  and  com- 
ing ;  but  after  we  passed  these  boys  working 
on  the  fence  going  down  to  Mr.  Freeman's 
we  met  a  man  hauling  water;  had  barrels 
in  hla  wagon.  After  we  had  gotten  out  of 
the  bed,  of  the  creek  and  went  along  there 
over  the  rough  part  of  the  road  through  the 
thicket,  we  came  back  to  ILofA  creek  on  a  roA 
crossing  and  met  there  a  man,  who  went 
east  of  us.  He  was  driving  north.  This 
was  something  like  three-quarters  of  a-  mile 
south  of  where  we  had  seen  the  boys  work- 
ing on  the  fence.  I  don't  know  what  time 
It  was  when  we  passed  there,  but  when  we 
left  Freeman's  to  start  bade  It  was  flva 


BJBPOBTBB 

minutes  of  10  o'tdock.  We  went  baok  by  the 
same  road  and  saw  these  defendants  still 
working  on  the  fence.  I  think  they  were 
farther  north  as  we  went  back  than  they 
were  when  we  went  down,  I  Judge  about  50 
yards.  I  afterwards  learned  that  Mr.  Taylor 
bad  been  killed  that  day.  After  I  learned 
that,  Mr.  Stanley,  the  county  attorney,  and 
I  got  a  team  and  went  out  there.  I  after- 
wards examined  the  wounds  on  the  body  of 
Mr.  Taylor.  I  helped  undress  him.  He  was 
shot  in  the  right  side  of  the  head  about  the 
temple  and  close  to  the  eye,  and  the  shot 
came  out  near  the  nose  and  both  his  eyes 
were  gone.  I  counted  six  holes  In  hla  head; 
they  looked  about  the  size  of  No.  2  bnckshot 
to  me."  The  witness  described  the  hat  that 
the  deceased  had  on,  showing  the  shot  marks, 
and  the  same  was  admitted  in  evidence.  The 
witness  testlfled  that  the  shots  came  out 
higher  than  where  they  entered.  When  the 
deceased  was  undressed,  witness  saw  his 
pockets  examined,  and  there  was  a  small 
penknife  and  a  32  Winchester  cartridge,  a 
pencil,  and  some  matches  taken  out  Witneaa 
then  gave  measurements  of  wounds  from  the 
distance  to  the  point  of  entrance  to  exit, 
etc. 

Tom  Stofel,  for  the  state,  testlfled  that  he 
lived  out  west  of  Marietta,  about  a  mile  from 
R(^rs'  place;  that  on  the  day  that  Mr. 
Taylor  was  killed  he  went  to  haul  watn- 
from  the  Rock  Gfeek  spring,  which  was 
about  a  mile  south  of  Rogers';  that  going 
to  the  spring  he  had  to  pass  Rogers'  place 
and  go  down  the  Rock  Greek  road;  that  on 
that  day  he  saw  Henry  Taylor,  the  deceased: 
met  him  as  he  was  coming  bade;  that  Tay- 
lor had  a  load  of  com  and  was  near  the 
rancbhouse;  Taylor  was  in  a  wagim,  dilvlnc 
a  span  of  mules ;  that  after  the  witneaa  met 
Mr.  Taylor  be  saw  the  defendants  down  wi 
Rock  creek.  "It  was  between  a  quarter  and 
a  half  mile  from  wben  I  saw  Tftylor.  Mart 
Rogers  came  down  into  the  creek  after  I 
bad  traveled  np  the  road  in  the  bed  ot  the 
creek  .about  26  yards.  I  came  oa  np  the 
cre^  and  Ance  come  up  the  bank  and  exaw-l- 
ed  under  the  fence,  and  there  was  a  tree  cot 
down,  and  he  walked  In  behind  that  tree 
from  me.  He  had  a  gun,  a  dooUe-barrel 
shotgun,  and  when  he  crawled  under  the 
fence  he  came  on  down  and  walked  in  be- 
hind the  tree.  Just  before  X  got  iq»  to  him, 
or  when  I  was  about  evm  with  him.  He 
checked  up  Uke  he  was  looking  for  anne- 
thing,  and  one  of  my  mules  Is  afraid  of  a 
gun,  and  I  watched  him  more  dosely  than  I 
would  have  If  he  had  not  swt  of  dkecked 
up.  He  bad  the  gun  right  up  on  his  arm. 
This  was  In  the  morning  along  about  half 
after  9,  I  guess.  I  met  Olln  Rhodes  and 
'Dr.  Autry  before  I  did  the  Rogers  boys. 
They  were  driving  In  an  automobile  In  the 
same  direction  that  Mr.  Taylor  was  going. 
I  met  them  about  a  quarter  of  a  mile  Boutb 
of  where  tbe  boys  were  woi^fn^  i  judge  I 
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passed  the  Rogers*  store,  going  after  this 
water,  abont  8  o'clock  that  morning.  Wlien 
I  passed  there,  these  defendants  were  work- 
ing on  the  hoosa  Auce  Rogers  nerer  spoke 
to  me  when  I  passed  him  going  back.  There 
was  about  20  or  25  feet  between  us  when 
he  was  standing  behind  the  tree  top." 

R.  C.  Baker,  for  the  state,  testified  that  he 
was  a  county  commissioner  and  lived  at 
Leon;  that  he  remembered  the  day  that 
Henry  Taylor  was  killed,  and  heard  the 
shooting;  was  coming  through  the  Rock 
Creek  bottoms  beyond  the  creek,  about  250 
or  SOO  yards  on  the  other  side  of  Rogers' 
store,  west  of  the  store,  about  160  yards  from 
the  creek.  "After  hearing  the  shot  I  came 
right  on  In  the  buggy  right  across  the  creek. 
Jim  Mays  was  with  me.  After  I  crossed 
the  creek,  my  attention  was  directed  to  two 
men  coming  across  the  field  southwest  of 
Rogers*  Joint  They  were  angling  across  the 
field  towards  Rogers'  place.  I  did  not  rec- 
ognize them.  One  of  them  was  larger  than 
the  other.  It  looked  to  me  like  one  of  them 
was  carrjing  a  gon.  Pretty  soon  after  I  saw 
these  two  men,  I  noticed  a  wagon  coming.  It 
had  Jnst  tamed  around  the  comer  of  this 
field,  the  northwest  comer  of  it  After  turn- 
ing the  comer  It  started  east  towards  Rogers' 
house.  There  were  two  moles  hitched  to 
the  wagon,  and  tbey  were  traveUng  at  a  fast 
walk.  I  noticed  some  one  lying  in  the  wag- 
on. I  did  not  know  what  it  was  at  first, 
hot  the  wagon  k^t  going  on,  and  I  noticed 
that  the  man  was  not  paying  any  attention 
to  the  team.  It  ran  over  obstacles  and  jarred 
aronnd  a  great  deal,  and  I  kept  noticing  the 
wagon.  It  went  like  it  was  going  to  the 
hoQse,  and  I  sc^pose  it  went  within  20  or  30 
test  of  Rogers'  house,  and  I  thought  It  had 
stopped  thore;  but  as  we  kept  driving  very 
Blow  np  the  hill  directly  I  saw  the  wagon 
come  np  the  hllL  It  came  np  the  hill  on  the 
steep  place,  op  onto  the  main  right  of  way, 
and  when  it  got  to  where  the  road  was 
broad  enough  for  na  to  tum  to  one  i^de,  we 
turned  out  on  the  left-band  side,  and  this 
team  came  up  on  the  side  of  us  next  the 
bank,  and  we  stopped  the  team,  and  then 
we  saw  what  was  on  the  wagon.  I  never 
got  oat  of  my  bnggy.  I  saw  a  man  on  the 
wagon  that  looked  like  be  was  mortally 
wounded.  He  was  lying  on  bis  back,  seemed 
Hke  in  the  center  of  the  wagon.  His  feet 
were  hanging  np  over  the  spring  Beat  The 
seat  had  turned  up  edgeways.  He  was  Just 
breathing  at  the  time.  I  told  Jim  Mays  to 
go  back  down  to  Rogers'  house  and  see  what 
he  could  find  out,  and  see  what  was  to  be 
done.  He  went  Ao^n  there,  and  came  badE 
in  a  very  few  minutes.  '  I  did  not  hear  any 
conversation  that  he  had  with  any  one  at 
Rogers'  place.  He  got  in  the  buggy,  and  we 
came  on  to  Marietta  to  get  the  officers.  I 
saw  that  the  man  needed  help.  We  left  the 
wagon  standing  right  where  we  tiad  stopped 
tt.  The  wason  was  loaded  with  com." 


Jim  Mays,  tot  the  state,  testified  that  he 
lived  at  Leon,  and  was  a  constable;  tliat  he 
remembered  the  day  that  Henry  Taylor  was 
killed,  and  heard  the  Aootlng;  that  he  was 
with  R.  G.  Baker  at  the  time.  This  wit- 
ness' testimony  is  practically  the  same  as 
that  of  R.  C.  Baker,  with  the  addition  of 
what  occurred  when  he  went  down  to  Rogers* 
store  after  discovering  the  man  in  the  wagon 
dying.  Concerning  bis  trip  to  Rogers'  store 
be  had  the  following  to  say:  "I  got  out  of  the 
bnggy  and  then  went  down  to  Uncle  Dick's 
Joint  to  get  some  rope,  and  I  seen  Mr.  Thax- 
ton  standing  in  there,  and  I  holloed,  'Hello, 
Uncle  Dick,'  to  him  two  or  three  times;  I 
don't  remember  how  many  times  I  holloed. 
I  said,  'There  is  a  dead  man  out  here.'  Mr. 
Thazton  says,  *A  dead  man!'  I  says,  'Yes; 
a  man  has  been  shot;*  and  by  tluit  time 
Uncle  Dick  Rogers  came  up  to  the  door  fac 
ing  and  leaned  np  against  the  door  facing, 
and  pointed  his  left  hand  out  this  way,  and 
he  said:  'Walk  on  away  from  here;  go  on 
np  the  hill;  get  out  and  go  on  all  of  you' — 
two  or  three  times.  I  saw  two  or  three  other 
people  in  Rogers'  place  at  that  time  besides 
Uncle  Dick  and  Mr,  Thaxton.  I  could  not 
tell  who  they  were.  I  think  one  of  them  was 
Mart  Rogers.  Somebody  had  a  bottle  of 
whisky  In  bis  hand.  I  think  It  was  Mr. 
Thaxton.  After  Uncle  Dick  spoke  to  me  this 
way,  I  went  up  the  hill  and  got  into  the  bug- 
gy and  came  on  to  Marietta  and  reported  it 
to  the  sherlfT,  and  I  got  in  the  buggy  with 
Bo  Blake,  deputy  sheriff,  and  went  back  to 
the  scene  of  the  tragedy.  When  I  got  back 
out  there,  the  wagon  was  Just  about  where  it 
was  when  I  left  it,  and  Uncle  Dick  Rogers 
and  some  man  was  standing  sort  of  at  the 
back  end  of  the  wagon.  I  stayed  in  the  bag- 
gy Willie  Mr.  Blake  went  down  to  the  Joint 
When  he  came  back  up  to  where  I  was  at 
the  wagon,  I  wanted  to  move  the  dead  man 
around,  and  I  raised  up  the  slicker  which 
was  on  the  front  end  of  the  wagon,  and  when 
I  looked  under  it  I  saw  a  gun.  The  slicker 
was  doubled  up  in  the  front  end  of  the  wag- 
on, and  the  spring  seat  had  fallen  over  the 
end  of  the  slicker.  The  pistol  was  lying 
down  under  the  slicker.  I  did  not  examine 
it  to  see  its  condltiou.  I  gave  the  pistol  to 
Bo  Blake.  It  seemed  to  be  a  44  or  45  frame 
revolver.  Ttie  body  was  taken  down  to 
Fraer'a  undertaking  establishment." 

R.  C.  Baker,  for  the  state,  recalled,  testl' 
Sed  that  tbe  shooting  occurred  about  11 
o'clock,  perhaps  a  little  bit  before  11. 

W.  H.  Hartman,  for  the  state,  testified  that 
he  lived  at  Leon,  and  on  the  day  of  the  kill- 
ing he  came  to  Marietta,  and  In  coming  to  • 
Marietta  he  passed  the  Rogers  boys  on  Bock 
creek  about  11:30  in  the  morning;  that  he 
saw  Mr.  Rogers  there;  that  he  had  a  con- 
versation with  Mr.  Rogers  and  learned  Uiat 
Mr.  Taylor  had  been  shot:  that  as  he  left 
the  store  and  came  up  the  hill  he  saw  a 
wagon  and  the  dead  man  on  it  "This  was 
aboDt  40  or  dO  yarda  east  of  Rogers'  stora 
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The  body  WBB  lying  on  a  load  of  corn;  look- 
ed like  the  dead  man  had  bew  sitting  on 
the  spring  seat,  and  that  he  Jnst  fell  back. 
The  spring  seat  turned  back,  and  his  knee 
got  over  the  front  of  the  seat  His  right 
band  was  lying  down  that  way,  and  his  left 
hand  was  back  that  way  (Indicating).  I  did 
not  stop  at  the  wagon.  When  I  left  the 
wagon.  Uncle  Dick  Bogers  was  there.  I 
was  there  when  Bo  Blake  and  some  other 
man  came  out  there.  I  saw  Mr.  Ma^  pick 
up  the  idlcker  and  the  gun  out  of  the  wagon. 
The  slicker  was  on  the  front  of  the  wagon.  I 
did  not  see  the  gun  until  the  slicker  was 
picked  up.  The  slicker  looked  like  it  had  been 
bundled  up  and  thrown  upon  the  wagon." 

Will  Anglin,  for  the  state,  testified  that  he 
lived  at  Marietta;  that  he  knew  the  defend- 
ants, Ance  and  Mart  Rogers,  and  also  the 
deceased,  Henry  Taylor;  that  on  tbe  day  of 
the  killing  he  went  out  to  the  scene  with  Bo 
Blake  and  Jim  Maya  "The  first  thing  I 
saw  was  a  wagon  loaded  with  com  and  a 
dead  man  lying  on  his  back  on  top  of  the 
wagon.  This  wagon  was  about  halfway  up 
the  turn  of  the  hill  east  of  Rogers'  house. 
When  we  got  out  there.  Uncle  Dick  Rogers 
and  Mr.  Hamilton  were  six  or  eight  steps 
back  of  the  ba<A  end  of  the  wagon.  We  went 
down  to  Rogers'  house.  Nobody  was  there 
but  Ance  and  Mart  Rogers.  Ance  was  in  a 
little  side  room  putting  on  bis  boots.  Mart 
was  sitting  back  in  the  south  end  of  the  room. 
Unde  Dick  Rogers  went  down  there  with  us. 
Ance  said  that  he  killed  Taylor,  and  was 
ready  to  go.  He  said  he  was  working  on  the 
fence  at  the  time  of  the  killing.  He  did 
not  tell  me  exactly  where  he  was.  He  sim- 
ply said  down  there  by  the  old  road.  Mr. 
Blake  asked  for  the  gun  that  tbe  killing  was 
done  with,  but  Uncle  Dick  Rogers  did  not 
want  io  give  it  up.  We  examined  it,  and  it 
was  still  loaded.  Ance  said  that  he  had  re- 
loaded it.  I  did  not  examine  the  kind  of 
Bhells  it  was  loaded  with.  Ance  set  out  a  lit- 
tle bottle  of  whlE&y  and  asked  me  to  take  a 
drink,  and  I  just  made  the  remark  that  there 
was  not  enough  in  the  bottle  for  all  of  us, 
knA  he  just  set  it  back  and  set  out  a  fall 
pint,  and  we  all  taken  a  few  sups  out  of  it. 
Bo  Blake  put  the  pint  In  bis  pocket  and  said, 
*I  will  take  that  with  me.'  Ance  got  in  the 
buggy  with  me,  and  we  drove  on  up  to  the 
top  of  the  hill  and  stopped  there.  While  I 
was  rittlng  there,  I  asked  Ance  to  tell  how 
tbe  killing  occurred,  and  he  said  that  they 
had  had  some  little  trouble,  some  trouble  over 
a  bridle,  and  that  Mr.  Taylor  had  threatened 
his  life,  and  be  had  come  by  that  morning 
and  told  his  young  brother  that  be  was  fixed 
for  him,  and  asked  where  he  was.  I  don't 
remember  where  ills  brother  told  him  that  he 
vras.  I  believe  though  he  said  he  was  out 
hunting  a  hawk,  or  something  like  that. 
Ance  said  that  when  Mr.  Taylor  came  up 
with  a  load  of  corn  he  was  down  working  on 
the  fence  and  had  a  shotgun  down  there,  and 
he  had  f«and  some  aqnlrrel^  or  be  waa  look- 


ing for  some  squirrels,  was  bow  be  came  to 
have  the  gun  down  there;  and  he  said  Ur. 
Taylor  stopped  and  commenced  cosaing  him 
and  made  a  motion.  He  supposed  he  had  a 
gun,  and  he  said  he  just  stepped  back  and 
got  his  gun  from  against  the  tree  as  quick 
as  he  could  and  shot  Mm.  The  way  Ance 
made  the  motion  to  me,  he  Just  tfarowed  his 
head  down  by  his  side  like  he  was  going  down 
after  a  gun  or  something.  He  said  he  did 
not  see  any  gun  though.  Ance  said  that  the 
shotgun  was  loaded  with  No.  2  backsliot  He 
said  the  gun  was  leaning  against  a  tree  near 
where  be  was  at  work.  When  Ance  made  the 
motion  indicating  how  Mr.  Taylor  had  done 
at  the  time  be  shot  hlm,'Mr.  Blake  wu  pies- 
enf  ■ 

Bo  Blake,  for  the  state,  testified  that  he 
was  deputy  sheriff  of  Love  county;  that 
he  remembered  the  day  Henry  Taylor  was 
kUled;  that  after  the  kllUng  he  went  out 
to  the  scene  with  Jim  Mays  and  WiU  Ang- 
Un;  that  be  noticed  the  wagon  and  team, 
the  dead  man  on  it,  and  from  there  went  on 
down  to  Uncle  Dick  Rogers'  house ;  the  first 
person  be  saw  was  Mart  Rogers,  and  he 
asked  him  where  Ance  was,  and  he  aaid 
he  was  in  the  other  room.  "I  walked  into 
the  room,  and  Ance  was  sitting  on  the  edge 
of  the  bed,  and  I  spoke  to  him  and  asked 
what  he  was  doing  out  there,  and  he  said, 
'Nothing  much.'  I  said,  'Who  killed  that  old 
man  up  there?'  Ance  said,  'I  did.'  I  asked 
him  what  he  killed  him  with,  and  he  said  a 
shotgun.  I  asked  him  where  he  killed  him, 
and  he  got  up  by  the  door  and  pointed  and 
said,  'I  killed  him  right  down  there,*  iiolnt- 
ing  down  the  creek.  I  asked  him  what  the 
trouble  arose  over,  and  I  think  he  said 
something  like  this:  That  Taylor  had  In- 
sulted him ;  accused  him  of  doing  something 
or  saying  something.  That  they  had  had 
trouble  befora  Taylor  had  accused  bim  of 
doing  things  that  be  did  not  like  to  be  ac- 
cused of,  or  something  to  that  effect.  I 
don't  remember  the  exact  language  used. 
I  told  bim  I  would  hare  to  take  him  with 
me,  and  he  said:  *A1I  right;  I'm  ready.'  I 
asked  him  where  the  gun  was,  and  he  said. 
'Right  there'  ^pointing),  and  I  noticed  three 
guns  up  in  tbe  comer.  I  reached  and  took 
bold  of  the  shotgun,  and  Uncle  Dick  Rog- 
ers took  hold  of  it  about  the  same  time,  and 
he  said  he  could  not  give  up  his  gun.  I  told 
him  I  would  have  to  take  it,  and  Ance  spoke 
up  and  said,  'He  will  give  it  back  to  you,'  or 
something  to  that  effect  *Let  him  have  if 
And  he  turned  it  over  to  me,  and  I  opraied 
It  up  and  noticed  that  tt  had  not  been  shot: 
it  had  all  full  shells  In  it;  and  I  says,  'Anc^ 
this  gun  has  not  been  shot,'  and  he  says: 
'Yes;  I  reloaded  it'  I  cut  open  one  of  the 
shells  that  was  In  tbe  gun,  and  it  was  load- 
ed with  No.  4  buckshot"  (The  gun  and 
shells  were  here  introduced  in  evldeiice.) 
Witness  also  testified  to  Ance  Bogers  pro- 
ducing the  pint  of  whisky  at  tbe  house;  of 
taking  a  drink.  ''We  waA  out  oC  the  house 
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and  got  Into  tbe  boggj.  and  Jim  Haya  was 
Bitting  in  tlie  bvggy  holding  the  Usee,  and  I 
told  him  to  get  ont  and  drtre  that  wagon 
with  that  old  man  In  It  np  on  the  top  of 
the  hlU,  and  Mr.  Anglln  and  Ance  and  my- 
self got  into  the  boggy.  When  we  got  to 
12ie  top  of  the  hill,  we  atopped,  and  I  got 
ont' and  stral^taied  the  dead  man  out  on 
tlie  wagon  and  then  drove  on  down  to  a  fel- 
low by  the  name  of  Thaxton,  and  init  him 
in  tSa  wagon.  There  was  a  slicker  and  a 
idx-diooter  on  the  front  end  of  the  wagon. 
I  examined  the  pistol.  It  was  neither  cock- 
ed, nor  had  it  been  shot  It  was  a  S2  caliber 
(m  a  45  frame.  I  asked  Ance  how  this  kill- 
lag  ocdured,  and  he  said  be  was  down  on 
One  creek  fixing  the  fence,  he  and  his  broth- 
er Mart,  and  that  he  went  off  to  hunt  a 
calf,  and  whm  he  came  \mA  Mart  told  him 
that  that  fellow  Taylor  had  passed  by  there 
and  asked  where  Ance  was,  and  Mart  told 
him  that  he  had  gone  off  hunting  a  calf,  or 
something,  and  Taylor  replied,  *WeU,  tell 
hlxo  I  am  looking  for  him,*  and  applied  a 
Tile  epithet;  and  Ance  said  that  Mart  told 
him  what  Tayor  had  said  when  he  came 
back.  He  said  he  was  still  working  on  the 
fuioe  YrtwD  Mr.  Taylor  drore  back,  and  as 
he  came  np  he  aald,  'Oh*  yee,'  applying  a 
Tile  epithet,  'I  hare  found  you  now,*  and 
tbat  he  readied  down  for  his  gnn,  or  reach- 
ed Uke  he  was  going  for  a  gun,  and  he  said, 
*I  run  and  got  my  gnn  and  shot  as  quick  as 
I  oonld.'  I  asked  him  bow  far  his  gun  was 
away,  and  he  pointed  ont  to  a  post  on  the 
Bidb  of  the  road,  a  telephone  post,  about  as 
far  as  from  here  to  ttie  corner  of  that  seat 
over  there — about  as  far  as  from  here  to  that 
boy,  the  boy  that  stands  up.  I  would  Judge 
it  would  be  Iff  or  16  feet,  maybe  a  little  far- 
ther.  Ance  said  that  after  Taylor  made  the 
deniongtiatlon  like  he  was  going  to  get  his 
gaa  fluLt  he  ran  and  got  his  gnn  and  shot 
aa  Qolck  as  he  could.  I  asked  him  if  he  had 
seen  a  gnn,  and  he  said,  'No;'  he  had  not 
seen  any.  I  asked  Um  what  he  was  doing 
with  a  shotgun  down  there,  and  I  believe 
he  said  he  was  hunting  squirrels,  and  I  ask- 
ed him,  'What  were  you  doing  hunting  squir- 
rels with  that  size  shot?  and  be  says,  'It 
was  all  I  had.'  He  said  that  old  man  Tay- 
lor and  he  had  had  some  trouble  a  few 
days  b^ore  that,  and  that  the  old  man  ei- 
ther accused  him  of  stealing  a  bridle  or 
some  money  from  him,  and  that  old  man 
Taylor  was  all  the  time  pinching  him,  or 
something  to  that  effect."  The  witness  then 
deitcrlbed  Qie  wounds  that  were  on  tbe  dead 
man's  body. 

James  Fraer,  for  the  state,  testified  that 
he  lived  at  Marietta,  and  was  in  the  furni- 
ture and  undertaking  business;  that  on  the 
10th  of  April,  1911,  the  body  of  Henry  Tay- 
lor was  brought  to  his  place  of  business,  and 
that  he  prepared  it  for  burial  and  made  an 
examination  of  the  wounds ;  that  the  wouiidH 
entered  the  body  on  the  right  aide  of  the 
head,  part  of  Oiem  aboat  even  w  a  UtUe 


above  the  right  eye,  and  part  <st  tbem  be- 
low the  eye,  about  one  inch  to  the  back  of 
the  eye.  "Th^e  were  about  five  holes,  all 
close  together,  la  a  space  that  could  have 
been  covered  by  a  dollar.  They  came  out  by 
the  left  eye.  Both  eyes  were  blown  out  of 
the  head,  and  there  was  a  hole  through  the 
nose.  The  range  of  the  buUeta  was  slightly 
from  behind  and  upward.  I  did  not  see  any 
powder  bums  on  the  face.  The  point  of  ex- 
it was  Just  a  fHiibt  bit  higher  than  the  pitot 
of  entrance." 

Jim  Wolfenbarger,  on  behalf  of  the  ac- 
cused, testified  that  he  lived  at  Bawlee ;  that 
he  knew  the  defendant  Ance  Bogers.  and 
also  Henry  Taylor  In  his  lifetime;  that  a 
short  time  before  the  Idlllng,  abont  two 
weeks,  he  sold  H«iry  Taylor  a  gun,  a  812 
on  a  45  frame.  "I  can't  tell  what  make  It 
was.  I  never  paid  much  attention  to  It. 
All  I  know  Is  that  it  was  a  82  on  a  4S 
frame.  I  would  know  the  gnn  if  I  saw  It 
(Witness  Is  handed  a  gun.)  I  don't  believe 
I  can  get  the  cylind»  off.  I  think  I  could 
tell  you  If  I  conld  get  it  off.  (After  taking 
out  the  cylinder) :  Yes ;  I  believe  it  is  the 
gun.  When  I  sold  him  the  gun,  I  had  a  con- 
versation with  Taylor  about  Ance  Rogers 
and  old  man  Bogers.  He  said  the  boys  had 
been  tallclng  about  him  a  great  deal,  and  he 
was  going  to  try  to  defend  himself.  He 
said,  *If  they  ever  ran  onto  me,  I  am  going 
to  kill  him.'  He  said  Ance  Bogers  first,  and 
then  he  said  the  whole  outfit.  He  said  he 
was  going  to  kill  the  whole  outfit  if  they  ran 
onto  him  again.  On  Sunday  morning  before 
Taylor  was  killed  I  told  Ance  he  had  better 
look  out.  This  was  all  I  said  to  him.  I 
told  Pat  Kc^rs  and  Leonard-  Hensley  what 
the  old  man  had  said  about  Ance."  On 
cross-examination  the  witness  was  asked 
what  peculiar  mark  there  was  in  the  cylin- 
der of  a  gnn  which  be  could  Identify  It. 
and  he  said :  "There  la  a  kind  of  a  groove 
where  the  pin  goes  in.  (Tbe  gun  was  dis- 
played to  the  jury  to  see  if  they  could  see 
any  such  mark.)  I  Just  told  Ance  that  he 
had  better  look  ont.  I  oerer  told  blm  why. 
I  said,  'Look  out,'  or  something  of  that  kind. 
Ance  told  me  that  he  was  going  to  whip  old 
man  Taylor  if  he  did  not  keep  his  mouth 
shut.  He  claimed  that  old  man  Taylor  said 
he  had  stolen  some  money  from  him." 

Tom  Hawthorne,  for  the  accused,  testified 
that  he  had  lived  around  Marietta  for  four 
or  five  years;  that  he  was  acquainted  with 
Henry  Taylor  In  his  lifetime,  and  also  knew 
Ance  Rogers;  that  about  a  month  before  old 
man  Taylor  was  killed  that  he  had  a  conrer- 
sation  with  him  out  In  Riley's  field  when  be 
was  plowing;  he  had  lost  some  money  out 
there  in  the  field  and  had  been  harrowing 
over  the  ground ;  thought  he  had  plowed  the 
money  under  and  was  looking  for  it,  and 
said  he  might  as  well  have  taken  it  down 
and  given  It  to  Ance  Bogers;  that  Rogers 
stole  917.60  from  him,  and  that  he  mi^t  as 
well  have  slTen  Um  Oils  for  all  the  (ood  it 
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had  done  bim;  and  be  went  on  to  aay  tbat 
be  wonld  get  Rogers  for  It,  and,  further- 
more, the  whole  worke.  If  tbey  fooled  with 
blm.  "I  told  Ance  about  this  the  latter 
part  of  March.  I  believe  it  must  have  been 
on  Thursday  or  Friday  before  the  klHing  on 
Monday.  I  don't  remember  just  exactly  the 
day.  There  was  nobody  present  when  I 
told  blm."  On  cross-examination  It  develop- 
ed that  this  witness  was  a  very  Intimate 
friend  of  the  Rogers  family. 

Henry  Johnson,  for  the  accused,  testified 
that  be  lived  at  Marietta ;  tbat  he  bad  lived 
In  Love  County  IS  or  19  years,  and  that 
he  knew  Henry  Taylor  In  bis  Ufetlme ;  that 
be  bad  a  conversation  wltb  Henry  Taylor, 
not  In  reference  to  Ance  Rogers  alone,  but 
to  the  whole  Rogers  family;  tbat  was  6  or 
7  months  ago.  "He  mentioned  Ance  Rogers' 
name  and  said  that  Ance  bad  robbed  him  of 
some  money.  He  said  if  be  could  get  hold 
of  some  of  tbat  bouse  they  built  down  there 
he  would  put  a  stick  of  dynamite  under  It 
and  blow  them  away.  I  was  advising  blm 
not  to  talk  that  way ;  tbat  be  might  get  Into 
trouble.  I  told  him  I  thought  I  would  keep 
my  mouth  shut  This  was  all  I  said.  I  nev- 
er told  auy  of  the  Rogers  about  It" 

Thomey  B.  Huddlestone,  for  the  accused, 
testified  tbat  be  lived  four  miles  north  of 
Marietta ;  that  be  bad  met  Ance  Rogers,  and 
knew  Henry  Taylor  In  his  lifetime;  that 
some  time  in  the  fall  before  the  kllllQg  he 
bad  a  conversation  with  Taylor  in  reference 
to  Ance  Rogers.  "He  said  tbat  Ance  had 
robbed  him  while  be  fTaylor]  was  drunk, 
and  be  said  be  was  going  to  have  his  money 
If  be  bad  to  get  his  knife  and  work  on  blm. 
He  did  not  use  Ance's  name.  I  did  not  pay 
much  attention  to  It  If  he  said  It  waR 
Ance,  I  don't  remember." 

Frank  Seagroves,  for  the  accused,  testified 
tliat  he  was  a  merchant  and  lived  at  Bowles; 
knew  the  defendant  Ance  Rogers;  that  be 
bad  a  conversation  with  Taylor  about  the 
Rogers  family,  not  about  Ance.  The  record 
4oe8  not  disclose  what  this  conversation  was. 

Fred  Errlck,  for  the  accused,  testified  that 
be  lived  on  Rock  creek,  and  was  acquainted 
wltb  Henry  Taylor  In  his  lifetime  and  knew 
Ance  Rogers;  tbat  Taylor  had  a  conversa- 
tion with  him  about  Ance  Rogers  on  Satur- 
day before  the  killing  occurred  on  Monday; 
this  occurred  at  Taylor's  house;  nobody  was 
present  except  the  two.  "He  said  Ance 
threatened  to  wblp  him,  and  he  says,  'When 
he  Jumps  on  me,  be  will  jump  off  quicker 
than  be  jumps  on.'  He  said  that  Ance  bad 
accused  blm  of  stealing  a  bridle,  or  tbat  Mr. 
Taylor  bad  accused  Ance  of  stealing  a 
bridle;  tbat  Is  what  the  boys  bad  accused 
him  of.  I  asked  him  what  they  were  going 
to  whip  him  for,  and  he  said  that  the  boys 
bad  accused  him — bad  told  tbat  be  had  told 
tbat  they  had  stolen  a  bridle."  Witness  lived 
about  300  yards  from  Rogers'  store. 

Leonard  Hensl^,  for  the  accused,  testified 
tb&t  be  lived  at  Comijsli,  but  had  been  down 


in  Love  county  for  the  past  two  years;  tbat 
be  is  a  cousin  of  Ance  Rogers;  knew  Henry 
Taylor  in  his  lifetime;  also  knew  Jim  Wolf- 
enbarger  and  had  a  conversation  with  Mr. 
Wolfeubarger  prior  to  the  time  Taylor  was 
killed;  that  he  told  Ance  about  it;  told  Urn 
tbat  Jim  Wolfeubarger  said  tbat  old  man 
Taylor  was  aiming  to  kill  him;  this  was  on 
Sunday  before  the  killing  on  Monday;  tbat 
on  the  Sunday  week  before  the  killing  the  wit- 
ness and  Ance  and  Mart  Rogers  went  over 
to  Taylor's  boase.  "There  was  quite  a  bunch 
of  boys  over  there — Mike  Freeman,  Lon 
O'Dell,  and  Anderson  Rackley.  i£x.  Taylor 
bad  accused  us  of  stealing  a  bridle  up  tbett 
as  we  came  by  the  day  b^ore,  and  I  went 
up  there  and  holloed,  'Hello,'  and  old  man 
Taylor  came  out,  and  I  says,  'Where  is 
Mike?"  and  be  says,  'In  tbe  bouse,'  and  I 
told  him  tbat  we  bad  come  there  to  stral^t- 
en  up  about  that  bridle,  and  be  says:  'I  can 
quick  tell  you  what  became  of  tbat  bridle. 
You  are  the  only  ones  tbat  could  have  got  it', 
tbe  only  ones  tbat  passed  here.*  And  Ance 
said,  'We  would  be  bright  ones  to  come  np 
here  and  steal  a  bridle,  and  yoa  ont  there  at 
work,'  and  Mr.  Taylor  says:  'Tea  are  tbe 
only  ones  tbat  could  have  got  it;  the  fmly 
ones  that  passed  here.  Tou  would  do  any- 
tbing;  you  robbed  me  of  (17  down  hen  last 
fall.'  And  Anoe  says,  tUaw,  I  did  not  come 
up  bere  for  no  trouble,'  and  Taylor  went  to 
cussing  blm  and  opened  a  knUe  and  was 
leaning  against  the  wire  fene^  and  the  next 
thing  he  turned  around  and  walked  ont  and 
op«ied  the  knife  and  commenced  shaking 
It  at  Ance,  and  Ance  said,  *Mr.  Taylor,  I 
dldnt  come  np  bere  for  no  trouble,  and  I 
don't  want  any,'  and  he  said,  *If  nothing 
else  will  do  yoo,  if  you  will  come  <^  away 
from  your  bouse,  I  wUl  wblp  hell  out  of  yon,* 
and  Mr.  Taylor  says,  'No,  I  am  not  able  to 
fight  yon  folr,'  but  he  says:  Ton  have  got 
me  to  meet  again  over  this,  and  I  wlU  be 
fixed  for  you,  and  I  will  make  yon  regret 
yoo  ever  seen  me.  Henry  Freeman  said  he 
understood  one  of  you  wanted  to  whip  MKe' 
— and  If  we  wanted  to  do  It  that  right  there 
was  a  good  place  to  do  It,  and  said  if  Mike 
couldn't  whip  us  he  could.  On  tbe  day  of 
tbe  killing  I  went  to  Marsden  to  pay  a  fine, 
and  didn't  get  back' until  about  half  past  2 
or  3  o'clock  tbat  evening.  When  I  left  that 
morning,  Ance  was  ditching  around  their 
house  there." 

On  cross-examination  witness  said  that  be 
lived  at  Cornlsb  and  had  a  crop  on  Bill  New- 
ton's place,  and  bad  left  it  about  two  weeks 
before  the  killing  and  bad  been  down  to  the 
Rogers'  place  all  tbat  time;  Mr.  Rogers' 
house  is  a  three-room  house,  facing  north: 
that  be  kept  some  groceries  In  the  front 
room;  Mr.  Rogers  Is  56;  three  of  than  were 
staying  there  at  that  time;  tbat  at  tbe  time 
of  tbe  killing  "we  bad  been  working  on  this 
fence  and  had  it  all  completed,  ezo^  two 
or  three  days*  more  work  on  U.** 
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8.  H.  Thaxton,  for  tbe  acenud,  testlfled 
that  be  kn«T  Benry  Taylor  In  bts  lifetime, 
also  knew  Ance  Rogers,  Leonard  Henaley, 
Pat  Sogers.  anA  Mart  Rogers;  that  on  the 
^ay  Henry  Taylor  was  killed  he  saw  Ance 
Rosas  at  Unde  Dif^  Rogers'  lunue  between 

9  and  10  o'do<A  in  tbe  morning.  "When  I 
went  down  there  that  morning,  I  saw  Fat 
Rogers,  Leonard  Henaley,  Ance  Bogem.  Mart 
Refers,  and  Uwde  Dkik  Rogers.  Ance  Rog- 
«rs  was  working  on  their  taonae,  throwing 
up  dirt  around  It,  Leonard  Henslecr  was  sad- 
^ing  bis  pcmy,  and  Fat  Rogers  either  had  a 
horse-  saddled,  or  was  saddling  It;  I  don't 
know  which.  Abont  16  or  20  minutes  after 
I  got  there,  Leonard  Hendey  and  Pat  Rogers 
left  Ance  and  Mart  Rogers  were  there  at 
tbe  house  nntU  Unde  IMdE  sent  them  off 
to  fix  some  fence.  l%ey  left  the  house  and 
went  off  down  the  hlU  toward  tbe  northwest 
comer  of  the  field.  Ance  had  a  gnn  and 
Mart  had  an  axe.  I  don't  know  how  long  I 
stayed  at  Rogers'  house,  but  it  did  not  seem 
like  I  was  there  over  half  an  hour.  I  saw 
Mr.  Hamilton  working  down  In  the  field 
that  day  In  some  new  ground.  I  saw  Mr. 
Hamilton  at  the  house  before  he  went  down 
there  to  work.  I  went  down  to  where  he 
was  -working  about  11  o'clock  that  day. 
Hamilton  asked  me  what  time  of  day  it  was, 
and  I  told  him;  but  I  can't  remember  what 
time  it  was.  I  never  saw  Ance  and  Mart 
Rogers  that  morning  after  I  saw  them  go 
down  to  work.  I  lire  about  400  or  600  yards 
from  Rogers*  store.  On  the  day  before  the 
ktUiug  I  was  down  to  Rogers'  place  and 
drank  some  whisky  with  Uncle  Dick  Rogers. 
I  suppose  the  sun  had  been  up  three  or  four 
hours.  When  I  went  down  there  on  the  day 
of  tbe  kllllDg,  I  saw  Mr.  Taylor,  the  dead 
man,  pass  there  that  morning;  it  was  9  or 

10  o'clock.  I  don't  mean  to  say  that  X  saw 
him  going  down  after  the  com.  I  beard  the 
shot  fired.  1  judge  this  was  something  like 
half  an  hour  after  I  liad  seen  Mart  and  Ance 
Rogers  go  down  to  fix  tbe  fence.  The  next 
thing  I  saw  after  I  heard  the  shot  fired  was 
Mr.  Taylor  In  the  wagon  coming  up  the  hUL 
The  wagon  was  within  30  or  40  yards  of  the 
bouse  or  closer,  maybe  as  close  as  20  steps. 
I  supposed  Taylor  was  dead;  be  looked  like 
he  was  dead  to  me;  we  did  not  stop  the  wag- 
on. Just  about  that  time  Uncle  Dick  had 
pulled  out  some  whisky,  and  he  gave  me  a 
drink.  I  think,  as  the  wagon  passed,  I  totd 
TTncle  Dick  that  I  believed  that  man  was 
dead ;  I  don't  think  he  said  anything.  Jost 
directly  after  the  wagon  went  back,  Mart 
and  Ance  Rogers  came  into  the  side  room 
of  that  building  and  then  went  Into  the  rear 
room.  If  they  said  anything,  I  did  not  hear 
them.  Ance  had  a  double-barrel  shotgun, 
and  as  well  as  I  remember  he  set  It  down  hi 
the  comer.  I  did  not  stay  there  at  tbe  house 
but  two  or  three  minutes  longer.  I  didn't  go 
np  to  where  the  dead  man  was.  I  went  over 
to  tbe  field  wbere  Mr.  Hamilton  waa;  be 


was  working  about  160  yards  from  where 
the  shooting  oocnrred.  I  tolA  him  that  there 
waa  a  num  op  there  killed.  I  did  not  tell 
him  who  killed  him.  From  there  I  went 
home." 

Mart  UoBBTa,  tot  tbB  accused,  testlfled  that 
he  lived  at  Healdton  with  his  nwtbOT;  that 
his  mother  and  father  had  been  separated 
abont  six  years ;  that  be  came  down  to  bis 
father's  pbtce  about  two  weeks  befbre  the 
klUing  to  help  blm  bnlld  a  fenc^  and  that 
In  that  time  he  fenced  abont  160  acres;  that 
be  remunbered  gtdng  np  to  Taylor's  house 
about  a  week  or  ten  days  before  the  killing 
with  Ance  Rogers  and  Leonard  Hensley; 
weat  up  to  stnii^ten  about  a  bridle  that 
Mr.  Taylor  had  aocnaed  him  of  stealing. 
"Some  other  jfeasiB  won  there;  I  didn't 
know  nho  they  were.  We  went  np  to  see 
Mike  Freeman.  Wboi  we  got  np  there, 
Leonard  holloed,  'Hello,'  and  Mr.  Ta^w  came 
out,  and  Iieonard  aays,  'Where  Is  Mike  Vree- 
man?*  BIr.  Taylor  says,  "He  Is  In  the  house,* 
and  Leonard  says,  'I  come  up  to  stralgfatw 
up  abont  that  there  bridle  qoestlon.'  Mr. 

Taylor  says,  1  can    qviA  tell  yon 

what  I  know  abont  the  bridle,'  and  Ance 
says,  'We  would  bo  a  wise  lot  to  come  np 
here  and  steal  a  bridle,  and  you  out  at  work 
In  the  lot  there,*  and  Taylor  Just  walked  on 
the  outside  and  oonunenced  cusdUf  ns.  He 
oommouxd  cussing  Ance  for  ererytbing  be 
conld  think  of;  I  cant  repeat  tbe  language 
used.  Ance  told  Um  be  did  not  come  np 
there  to  have  trouble  but  if  nothing  dee 
would  do  him  hot  fight  to  come  down  here 
and  he  would  whip  him.  Taylor  told  him, 
*No  ;.*  that  he  was  not  able  to  fl^t  him  fair. 
He  said  that  he  would  bare  to  meet  him 
again,  and  he  would  be  fl»d  tot  blm  and 
make  him  regret  that  he  ever  saw  him.  Ance 
atija,  'Boya,  let's  go,'  and  we  tnmed  around 
and  went  away.  Tbe  next  time  we  saw  Mr. 
Taylor  after  tills  was  on  the  day  of  tbe  kill- 
ing. Ance  and  I  were  working  down  In  tbe 
field  fixing  the  fence,  and  Ance  had  gone 
over  In  the  fidd  to  count  some  posts.  "EtLylot 
came  by  traveling  in  a  wagon,  a  team  of 
mnles  hitched  to  it  He  drove  np  and  stop- 
ped and  asked  me  where  Ance  was,  and  I 
told  him  he  was  over  in  tbe  field  somewhere, 

and  he  nid,  *I  would  like  to  the  

______  .  _______  f 

and  drove  on  down  the  creek.  When  Ance 
came  back,  I  told  him  about  It  We  went 
back  to  work  straightening  np  tbe  teace. 
We  had  worked  abont  200  yards  aonth  of 
the  northwest  corner.  After  Taylor  passed 
there,  I  saw  some  other  people  pass,  one 
man  drlvfaig  in  a  wagon ;  lad  some  watn-  in 
tlie  wagon,  hauling  water.  I  did  not  know 
bis  name.  The  next  time  I  saw  Ta^or  (hat 
day  be  was  traveling  along  In  a  wagon  going 
north.  I  waa  cutting  brush,  down  In  tbe  bed 
of  the  cre^  cutting  tree  tops,  and  Ance 
was  dragging  the  bmsh  np  and  putting  it 
under  the  fence  where  the  eld  road  came  out 
Q^iylor  drove  nP-.9nd  sayi  to  Ance,  'Ob,  yes,* 
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with  OB  oaOi,  Tn  get  even  wltii  yen  rlfl^t 
here,'  and  Anee  tamed  around  and  aald, 
''Bvtai,  how7  and  Taylor  said,  'I'll  shoot  your 
lights  ont;  that  la  how;'  and  be  sort  of 
made  a  motion  vith'  his  hand  this  way  (In- 
dicating a  forward  and  downward  motion), 
and  bis  team  started  up,  and  he  sort  of  Jerk- 
ed np  on  Qie  lines  and  made  another  motion 
down,  and  then  Ance  jumped  and  grabbed 
bis  gon  and  abot  blm.  (The  ^tneaa  here  In- 
dicated Jnst  how  Ance  Junuied  And  got  the 
gnn  and  Jnst  bow  Taylor  moUoned.)  Wfioi 
the  shot  was  fired,  the  spring  seat  turned 
back,  and  Taylor  fell  over.  Anee  flred  only 
one  shot  Aftw  the  shooting  we  went  to  the 
bonse  across  the  field.  The  wagon  went  on 
up  the  road*  I  saw  It  as  It  went  ont  of  sight 
up  the  bill  bdilnd  our  tumas.  It  waa  goSag 
northeast  Ance  was  two  or  three  steps  from 
bis  gon  when  Taylor  came  op  and  stopped 
bis  team.  When  we  w«it  out  to  work  that 
mornings  I  took  an. axe  and  a  hammer,  and 
Anoe  took  a  shotgun.  I  didn't  see  Taylor 
go  by  tike  house  for  the  com  that  morning. 
I  was  down  working  on  the  fence  at  that 
time.  Before  we  went  down  to  work  on  the 
fence  that  morning,  I  had  been  throwing 
some  com  out  of  a  wagon  up  the  house, 
and  Ance  had  been  ahoveUng  some  dirt  by 
the  honee.  I  dldnt  get  the  com  thrown  ont 
of  the  wagon  when  i  wait  down  to  work  on 
the  fence,  and  Ance  badnt  got  his  work  done 
eltber.  I  didn't  know  what  the  shotgun  was 
loaded  with.  I  didn't  know  Ibat  they  kept 
buckshot  tbeitt  in  the  store.  I  don't  know 
bow  long  we  had  been  down  working  on 
the  fence  when  «ld  man  Taylor  came  after 
the  corn ;  I  guess  It  was  about  16  minutes. 
After  old  man  Taj^r  went  by  there,  and 
lAille  Ance  was  counting  the  posts,  I  went 
up  to  the  boiue.  I  dldnt  stay  but  a  minute 
or  two.  When  I  told  Anoe  what  old  man 
Taylor  said,  be  says,  lief  s  burry  up  and 
maybe  we  am  get  throu^  be^  before  be 
comes  back.'  He  meant  to  get  through  build- 
ing the  fence  along  the  road  thera  We  had 
about  60  yards  more  of  teace  to  build  along 
the  road  there.  When  Mr.  Stofel  passed 
there  wltii  tbe  water,  I  was  working  down 
in  the  bed  of  the  creek,  and  Ance  was  about 
10  steps  ftvm  me  at  the  tlm&  I  continued 
down  in  the  creek.  Ance  turned  out  of  the 
road  and  went  up  on  the  bank  next  to  the 
fenc&  He  had  a  tOiotgnn  at  tbe  time.  Sto- 
fel was  driving  a  team  of  mules  to  a  wagon, 
and  was  going  north  at  tiiat  tlmok  He  came 
from  the  direction  that  Taylor  bad  come 
in.  The  killing  occurred  rlg^t  close  to  where 
the  old  road  went  down,  a  little  north  of 
there,  about  three  or  four  st^s,  I  guess.  At 
that  time  Ance's  gun  was  standing  against 
a  tree,  an  elm  tree,  the  first  large  tree  math 
on  tbe  old  road.  I  guess  Ance  was  about  60 
yards  from  me  at  that  time.  I  told  Ance, 
There  comes  that  fallow,'  and  Ance  Just 
kept  on  working.  He  was  dragging  brush  at 
the  time,  and  oontinned  to  work  until  Tay- 
lor stopped.  TaylOT  was  xi^t  up  even  with 


him  before  he  stopped  bis  wagon.  At  Oat 
time  Anoe  was  stamUng  about  10  atq;is  Crom 
the  road  from  Taylw,  and  when  Ta^or 
drove  up  and  stopped  Ance  k^  <ni  wiping. 
His  back  waa  turned  toward  Taylor.  At 
Ibat  time  I  waa  cutting  some  brodi  (rff  tbe 
tree  tops  in  Uie  bed  of  tlie  creek.  I  goess  I 
was  about  10  at^  souAwest  of  -wbexe  1^7- 
lor  stopped.  When  Taylor  stopped,  be  run 
bis  hand  down  tills  wi^  Mke  be  waa  going 
to  get  someQiIng  indicating  a  fOTwmrd  and 
downward  movetaemt),  his  rl^  hand.  I 
don't  know  n^iethw  I  was  wast  of  blm  or 
not  I  think  I  was  a  little  Ut  more  on  the 
east  tban  on  the  west  I  was  back  down  tiie 
tnek  tnm  blm.  Me  says,  1*11  get  yon  now,* 
running  hla  band  down  in  troat  of  hlnL 
Anoe  aays,  *Get  mm,  faowr  and  Taylor  says. 
'I'll  aboot  your  lights  ont;  0iat  la  how.' 
Ance  quit  wwUng  whoi  be  said  he  would 
shoot  his  lights  out  He  ffid  not  abip  nntll 
tlien.  Ance  Just  turned  axoond.  WhtB  Mr. 
Tayhw  was  gtdng  for  bis  gun,  Anoe  Jamped 
and  grabbed  his  gun  and  Oiiat  him.  Anee 
went  to  this  tree  and  got  b]a  gun.  When  he 
turned  to  get  bis  gun.  that  Oavw  hla  ride 
toward  Taylor,  not  his  badt  Mr.  Taylor 
never  got  his  gun.  He  did  not  have  it  at  the 
time  Anoe  abot  him.  Anoe  did  not  go  after 
his  gun  until  Taylor  made  ttie  seoond  ef- 
fort to  get  his.  Wbwe  Taylor  stonwd  was 
Just  about  even  with  where  Ance^  gun  was 
standiiv  by  tbe  tree^  Q.  I  will  adE  yon  if 
yon  told  Sberilr  Davis  and  Mr.  Rhodea,  as 
yon  were  ooming  In  from  your  fatber*8  ^ce 
the  kftemoon  of  tbe  killing.  If  Mr.  Taytor 
did  not  go  to  bis  hip  pocket  for  tbat  con?  A. 
No,  sir;  I  did  not  Q.  Ton  daiy  that,  do 
you?  A.  Yes,  sir;  I  do.  After  tbe  shooting 
we  went  back  up  to  my  &tber's  store  We 
never  went  up  to  where  tbe  dead  man  was: 
didn't  go  up  to  see  If  we  could  do  anything 
for  blm  or  not  Afterwards  I  want  down  in- 
to the  field  where  Mr.  ^ndlttm  ma  work- 
ing. I  dldnt  tell  him  anything  about  tiie 
killing." 

Ance  Rog»B,  the  accused,  testified  that  be 
lived  at  Healdton  with  his  mother;  his  fatti- 
er and  mother  were,  separated,  and  bad  beoi 
living  apart  five  or  six  years;  that  the  last 
two  or  three  we^s  btfore  tbe  killing  he  bad 
been  working  and  staying  witb  hla  fftther. 
bdplttg  build  a  f6nce;  that  on  tbe  Snnda.v 
wedE  ber(H«  the  killing  be  went  to  Tay- 
lor's house  to  see  about  a  bridle  tbat  be 
bad  been  accused  of  stealing.  '*We  called 
him  out  firom  the  house,  and  Leonard  says, 
'We  come  to  straighten  up  about  that  bridle.' 

and  Taylor  says,  'I  can    qnldE  t^ 

you  what  I  know  about  tbat  bridle  qnestloa* 

and  be  says,  *Tou  know  wen  yon  got 

it'  X  said,  '*We  would  look  wise  np  iiece 
to  steal  a  bridle,  and  you  out  there  1^  tbe 
lot  at  work,  wouldut  If  and  Ite  opmed  his 
knife  and  came  outside  to  where  I  was. 
right  up  close  to  me,  and  commenced  cas^ 
ing  me  and  said:  'Tou  would  do  anything: 
you  stole  flTJfO  from  me  dom  thwe  last 
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summer.'  I  called  him  a  liar.  He  kept  on 
cussing,  and  I  said,  'It  notbln;  else  will  do 
Tou  bat  fight,  co^e  off  down  from  yonr  place 
and  I  wUl  whip  hell  out  of  you,  or  try  to 
do  It,'  and  be  said:  'No;  I'm  not  able  to 
debt  yon  &lr,  but  the  next  time  I  see  yon 
I  will  be  prepared  for  you,  and  I  wlU  make 
you  regret  you  ever  seen  me.'  The  next 
time  I  saw  Mr.  Taylor  was  on  the  Monday 
week  after  that;  I  saw  him  come  up  Rock 
creek.  Mart  had  told  me  that  a  fellow  had 
passed  there  who  seemed  to  be  awful  mad. 
He  said  he  wanted  to  see  me,  and  I  asked 
Mm  what  he  wanted,  and  he  said,  1  would 

like  to  see  the   ■  '■  —  

 I  told  Mm  I 

thought  It  was  old  man  Taylor.  I  had  not 
seen  Taylor  that  morning  before  that  I 
had  seen  Mr.  Rhodes  pass  by  that  morning 
la  an  automobile.  I  saw  some  other  parties 
pass  by  that  morning,  bat  didn't  know  who 
they  were  I  also  saw  a  man  that  I  know 
to  be  Stofel  pass  there  hauling  some  water. 
When  he  passed,  I  was  working  about  SO  oi 
40  yards  from  the  northwest  comer  of  the 
field.  We  went  down  there  to  tighten  some 
wire.  There  was  no  tree  top  down  at  that 
place,  as  testified  to  St<^el.  I  spoke  to 
him  when  he  jmased."  Witness  also  tells  of 
4%rtaln  threats  by  Taylor  that  were  commu- 
nicated to  him  by  Jim  Wolfenbarger,  Leonard 
Hensl^,  and  Tom  Hawthorne:  "When  Tay- 
lor can  >  bade  that  day.  Mart  says,  'Yon'der 
comes  that  now.*    I  looked  around 

and  says,  That  la  Taylor.'  He  was  about 
30  or  40  yards  from  me  at  that  time;  he 
was  down  In  the  bed  of  the  creA  and  was 
coming  up  the  cre^ ;  be  came  up  even  with 

me,  and-  he  says:    'Oh,  yes;  you   

 ,  :  ,  m  get 

even  wltb  yon  right  here.'  I  was  staffing 
some  brnsb  under  the  fence.  I  says,  'EJren, 
tuywr  and  he  said:  'I'll  shoot  yonr  lights 
out;  that  la  how,'  Ete  reached  down  after 
Ills  gun,  and  his  team  started  up,  and  he 
sitoK>ed  them  and  reached  down  again,  and 
then  I  Jumped  and  grabbed  my  gun  as 
aalek  as  I  could  and  shot  blm.  My  gun  was 
altting  by  the  side  of  an  elm  tree.  Mr.  Tay- 
lor was  west  of  me,  sitting  in  bis  wagon. 
The  bank  of  the  cxwk.  on  which  I  was  stand- 
ing was  abont  four  feet  high.  My  gun  was 
about  two  or  three  st^  from  me  when  I 
started  after  it  Taylor  was  In  a  crouching 
position  when  I  shot  him.  I  shot  one  time. 
I  shot  to  save  my  life.  After  the  shooting 
the  team  jumped  as  fast  as  they  could,  and 
the  seat  fell  back  with  Mr.  Taylor,  and  he 
fell  back  on  the  corn.  He  never  said  any- 
thing. I  never  told  anybody  what  I  bad 
4one.  When  I  was  coming  to  town  with  Mr. 
Blake  tbat  day,  I  imUcated  the  distance 
that  I  was  from  Mr.  Taylor  at  the  time  I 
did  the  shooting,  not  the  distance  that  I 
was  from  my  gnn." 

On  cros8>exa»alnation  the  witness  testifled 
tbat  be  was  2S.  or  80  yeara  old,  didn't  know 


whi<di;  that  when  old  man  Taylor  had  cnrs- 
ed  him  and  accused  blm  of  stealing  a  bridle 
on  the  Sunday  week  before  the  killing  tbac 
it  made  him  mad,  and  that  he  left  Taylor's 
house  mad  at  him;  tbat  when  be  took  the 
shotgun  with  him  that  day  he  did  not  know 
what  kind  of  shot  it  was  loaded  wltb.  "i- 
picked  up  the  gun  and  unbreeched  it  and 
saw  that  it  was  loaded.  I  didn't  teU  WlU 
Anglin  that  tbat  was  the  only  kind  of  shot 
we  had  tho-e.  I  don't  know  whether  I  put 
the  same  kind  of  shell  in  the  gun  when  I 
reloaded  it  after  the  killing  that  was  In 
there  when  I  shot  it,  or  not  I  don't  know 
whether  we  had  any  shot'  out  there  that  was 
not  buckshot  or  not  I  took  the  gun  down 
there  thinking  that  I  would  probably  see 
some  squirrels.  1  had  not  killed  any  that 
morning.  I  didn't  examine  to  see  what  kUd 
of  shot  I  was  taking  along.  Sometimes  I 
shoot  squirrels  with  buckshot" 

Al  Davis,  in  rebuttal  for  tbe  state,  testi- 
fied that  be  is  the  sheriff  of  Love  county; 
that  he  Is  acquainted  with  Mart  Rogers. 
"Q.  I  will  ask  you,  Mr.  Davis,  if  on  the 
afternoon  of  the  killing  of  H«iry  Taylor, 
if  the  witness  Mart  Rogers  did  not  tell  you 
In  the  presence  of  Mr.  Rhodes  that  the  dead 
man,  Taylor,  went  back  to  his  hip  pocket 
for  the  gun,  and  that  Ance  Rogers,  bis  broth- 
er, Jumped  and  got  his  gun  and  shot  blm? 
A.  Tes,  sir." 

Clin  Bbodes,  In  rebuttal  tor  the  state, 
testified  the  same  as  sheriff  Al  Davis. 

J.  W.  Blaasingame  testifled  that  he  was- 
Hie.  surr^or  of  Love  county,  and  tbat  the 
bank  on  the  east  side  of  tbe  creek,  down 
along  where  this  shooting  'bccorred,  is  six 
feet  high,  and  Uiat  the  elm  tree  standing 
In  the  field  north  of  the  old  road  la  18  feet 
from  the  road. 

[1, 2]  The  first  assignment  of  error  raised 
by  counsel  on  b^alf  of  the  idaintiff  in  error 
ts  as  ftillows:  "The  court  erred  In  not  sus- 
taining the  objecdoii  <a  plaintiff  In  error 
to  the  testimony  of  Olln  Rhodes,  wfaer^  be 
was  asked,  on  direct  examination^  these  ques- 
tions: "Q.  What  did  Mart  Rogers,  tbe  de- 
f^idant,  say  to  Sheriff  Davis?  Mr.  Eddie- 
man:  Now,  if  the  court  please,  on  behalf 
of  the  defendant  Ance  Rogers,  we  object  to 
this  testimony  as  Incompetent,  Irrelevant, 
and  ImmaterlaL  The  Court:  I  have  already 
Instructed  the  Jury  on  my  own  accord  that 
the  testimony  applied  only  to  Mart  Rogers. 
Mr.  ETddleman:  We  want  to  save  an  excep- 
tion to  any  declaration  of  Mart  Rogers  at 
this  time,  on  behalf  of  Ance  Rogers.  Tbe 
Court:  I  have  anticipated  that  myself  for 
you  and  Instructed  the  jury  tbat  It  apply 
only  to  Mart  Rogers — whatever  the  talk  was. 
He  may  answer  the  question.  Proceed.  (To 
the  ruling  and  action  of  the  court  tbe  de- 
fendants at  the  time  excepted.)  A.  Mr.  Da- 
vis, after  talking  to  him  about  It — he  said 
he  didn't  want  to  talk  about  it  first,  but  be 
sal^  be  would  like  to  know  some  particulars 
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about  It,  and  Mart  told  Urn  that  he  klUed 
him,  and  he  had  It  to  do.  Q.  That  who  bad 
killed  him?  A.  He  said,  'He  kiUed  htm,  and 
he  had  It  to  do.*  Q.  He  said  who  killed 
him?  A-  That  Ance  killed  him.  Q.  How  did 
he  say  It  happened?  A.  In  my  Judgment  be 
said  there —  The  Court:  Walt  a  minute;  I 
will  bold  up  that  testimony;  I  will  bold  that 
up.  Tou  would  better  hold  that  back  at  this 
time — declaratlonB— I  thought  you  were  seek- 
ing only  declarations  against  Mart  Rogers. 
Mr.  Mathers:  Yea.  Mr.  Bddleman:  That  Is 
what  we  objected  to.  The  Court:  I  do  not 
think  the  evidence  Is  competent  now,  at  this 
time.  Mr.  Mathers:  I  would  like  to  tell  the 
court  what  we  expect  to  prove  by  him.  (The 
county  attorney  talks  to  the  court  out  of  the 
bearing  of  the  Jury  and  the  reporter.)  The 
Court:  At  this  time,  gentlemen  of  the  Jury, 
you  will  not  consider  any  statement  that  the 
witness  has  made  as  coming  from  Mart  Rog- 
ers to  these  ottlcers  after  the  killing  took 
place;  Any  declarations  that  he  may  have 
made  against  his  brother  are  not  competent 
now,  and  therefore  you  will  not  consider 
what  has  been  said.  Proceed." 

Counsel  concede  that  this  assignment  is 
without  merit.  The  trial  court  excluded  the 
testimony  from  the  consideration  of  the  Jury. 
But  even  if  It  had  been  admitted  no  harm 
could  have  resulted,  because  the  accused 
afterwards  admitted  the  killing  himself,  and 
as  to  this  foct  there  was  and  could  have 
been  no  Issue,  and  therefore  could  have  been 
no  injury. 

Counsels*  next  assignment  is  as  follows: 
"The  court  erred  In  permitting  the  witness 
Jim  Mays  to  give  the  following  testimony 
on  bdialf  of  the  state;  1  got  out  then  and 
went  back  down  to  Uncle  Dick's  Joint  to  get 
some  rope,  and  I  seen  Mr.  Thaxton  standing 
there,  and  I  holloed,  "Hello,  Uncle  Dick,'* 
to  him  two  or  three  times ;  I  don't  recollect 
how  many  times  I  holloed.  I  said,  "There 
Is  a  dead  man  out  here."  Mr.  Thaxton 
says,  "A  dead  man!'*  T  says,  "Yes;  a  man 
has  been  shot  ;*'  and  by  tbat  time  Uncle  Dick 
Rogers  came  up  to  the  door  facing  and  lean- 
ed up  against  the  door  facing  about  ttiat 
distance  from  me,  and  he  said —  Mr.  Eddie- 
man:  Wait  a  minute.  We  object  to  any  state- 
ments there,  unless  it  was  in  the  presence 
of  these  defendants.  Q.  Were  those  two  de> 
fendants  in  the  room  there?  A.  I  could  not 
say  whether  they  were  or  not.  I  seen  some- 
body there,  but  I —  Q.  Who  else  did  you 
see  there  besides  old  man  Rogers  and  Mr. 
Thaxton?  A.  Well,  sir,  I  could  not  say  to 
be  certain  who  they  were;  I  taken  it  to  be 
that  young  man  sitting  over  there.  Q.  Which 
one  did  you  take  it  to  be?  A.  Tbat  one — 
the  b]a<i£-beaded  boy.  Q.  Mart  Rogers?  A. 
Mart ;  I  taken  It  to  be  blm,  but  I  could  not 
swear  it  was  Mart.  Q.  Was  any  one  else 
In  there?  A;  Yes;  I  seen  some  more  In 
there,  but  I  could  not  say  who  they  were. 
The  Court:  How  long  was  that  after —  Mi. 
Mathers,  when  does  the  state  claim  that  Mr. 


Baker  and  Mr.  Maya  saw  this  man?  Mr. 
Mathers:  I  was  Just  ^Ing  to  ask  him.  The 
Court:  I  ask  that  question  in  view  of  the 
ruling  on  that  testimony  Juat  now.' " 

This  testimony  was  not  Improperly  admit- 
ted. The  court,  however,  excluded  It  evi- 
dently because  it  was  In  doubt  as  to  its  ad- 
missibility; but  even  had  it  been  Inadmissi- 
ble it  does  not  ap|;)ear  that  serious  Injury 
would  have  resulted.  The  circumstances  in- 
dicate strongly  that  the  accused  was  present, 
and,  even  though  he  was  not,  this  occur- 
rence was  Immediately  foUowiug  the  homi- 
cide. Tile  Assistant  Attorney  General  in- 
sists that  this  testimony  was  properly  ad- 
mitted as  a  part  of  the  res  gestae  and  con- 
fined within  the  limits  of  time  and  matter 
that  tended  reasonably  to  shed  light  on  the 
killing.  Witnesses  Mays  and  Baker  both 
testified  that  they  were  driving  along  the 
road  together  when  they  heard  a  shot  fired, 
and  a  short  time  thereafter,  coming  from  the 
direction  in  which  they  heard  the  shot,  they 
saw  a  wagon  with  two  mules  bitched  to  it 
coming  at  a  fast  walk  and  a  man  on  top 
of  the  wagon,  apparently  wounded.  Then 
they  saw  two  men,  one  larger  than  the  oth- 
er, coming  through  the  bottom  from  the  di- 
rection in  which  they  heard  the  shot;  one 
of  them  qarrying  a  gun  and  going  In  the  di- 
rection of  Dick  Rogers'  house.  Undoubted- 
ly these  two  persons  were  the  accused  and 
bis .  brother,  who  was  chained  Jointly  with 
him.  The  team  came  on  up  the  road  behind 
them  and  passed  the  Rogers'  house.  No  ^- 
fort  was  there  made  to  stop  it  Mays  and 
Baker  waited  until  the  team  overtook  them, 
and  they  stopped  it  and  found  the  man  on 
the  wagon  mortally  wounded.  All  this  oc- 
curred within  a  very  short  period.  Mays 
went  Immediately  back  to  the  Rogers'  house 
and  made  inquiries  as  to  the  killing.  He 
had  seen  the  man  with  the  gun,  and  his  com- 
panion, going  In  that  direction.  No  otha 
person  except  the  wounded  man  had  been 
seen.  We  are  unable  to  discover  anything 
In  the  action  of  the  trial  court  that  Justifies 
criticism  of  this  ruling. 

[3]  Counsel  next  complain  of  the  aetixn 
of  the  court  In  permitting  the  introductiwi 
of  certain  testimony  which  tended  to  Incrim- 
inate Mart  Rogers,  who  was  afterwards,  by 
permission  of  the  court,  discharged  from 
prosecution  by  the  county  attorney.  At  the 
time  he  was  discharged  the  court  withdrew 
all  the  testimony  from  the  Jury  which  tended 
to  Incriminate  Mart  Rogers,  and  not  this  ac- 
cused, and  had  previously  limited,  by  prop- 
er instructions,  the  efFect  of  such  testimony 
to  Mart  Rogers.  The  action  of  the  court 
was  entirely  fair  and  proper.  The  rulings 
and  orders  made  In  this  connection  are  the 
law  in  this  Jurisdiction.  The  accused  bad 
the  right  to  a  separate  trial  If  he  had  so 
demanded,  and  It  is  the  well-recognized  mle 
that  testimony  competent  as  to  one  code- 
fendant  on  trial  with  another,  although  prej- 
udicial to  the  other,  la  admlnlbl^  wbea 
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properly  limited  by  tbe  trial  court,  by  In- 
Btmctions,  to  tbe  codefeDdant  agaiost  whom 
it  la  admissible;  and  this  Is  true  even 
though  tbe  testimony  Is  such  that,  were  the 
complaining  accased  on  separate  trial,  It 
would  have  been  reversible  error  to  admit 
such  testimony.  Gonsalus  t.  Stat^  7  ObL 
Cr.  444,  123  Pac.  705. 

Counsel  next  urge  tliat  this  Judgment 
Bbould  be  reversed  because  the  trial  court 
permitted  the  state,  on  croas-examlnatlon, 
to  ask  certain  questions  indicating  that  wit- 
ness Thaxton,  who  testified  for  tbe  accused, 
was  drinking  whisky  a  few  days  before  thla 
bomldde.  We  are  of  opinion  that  the  learn- 
ed trial  judge  extended  the  doctrine  far- 
ther than  this  court  ever  intended  In  any  of 
Its  opinions  In  this  connection.  The  error, 
however,  was  trivial,  and  could  not  have  re- 
sulted in  aerlouB  Injury.  The  doctrine  In 
Price  v.  State,  1  OkL  Cr.  358,  98  Pac.  447,  we 
think,  la  probably  the  safer  rule. 

The  only  other  error  urged,  which  we 
deem  it  necessary  to  In  any  way  discuss.  Is 
based  upon  the  following  paragraph  of  the 
tenth  lustruction  given  by  the  court  to  the 
Jnry:  "You  are  histrueted  that  If  you  be- 
lieve from  tbe  evidence  that  threats  to  take 
the  life  of  the  defendant  or  do  him  great 
personal  Injury  were  made  by  the  deceased, 
but  were  not  communicated  to  the  defendant 
prior  to  the  homicide,  such  xin communicated 
threats  can  be  considered  by  you,  In  con- 
nection with  all  the  other  evidence  In  the 
case.  In  determining  who  was  the  probable 
aggressor  at  the  time  of  the  killing^  and  for 
no  other  purpose."  It  to  the  contentlott  of 
counsel  that  thla  hurtrnctlon  Is  seriously 
prejudicial,  becanse  It  prohibited  the  jury 
from  considering  these  uncommunlcated 
statemoits  or  threats  for  the  purpose  of  as- 
CCTtidnlog  the  condition  of  the  mind  of  tbe 
deceased,  his  animus  toward  the  accused,  or 
for  the  purpose  of  explaining  Us  oraduet  at 
the  time  of  the  fatal  shooting.  We  are  of 
optnUm  that  the  instroetlon  conld  have  In- 
dnded  a  dense  permitting  the  jury  to  con- 
mida  these  threats  as  toiding  to  show  the 
f  eatings  and  Interest  of  the  deceased  toward 
tlie  accused  at  the  time  of  the  shooting,  and 
tor  tbe  purpose  of  ^iiiw«i*Hiig  l^t.  If  any  to 
be  dedneed  thmfrom,  as  to  vhether  or  not 
be  so  acted  at  the  tinie  <tf  the  shootlns  as  to 
induce  in  the  ndnd  of  the  accused  an  bwest 
belief  that  the  decMued  Intended  to  kill  him 
or  do  him  great  bodily  harm.  But  eonsidr 
ering  (his  charge  together  with  all  of  the  in- 
■tmctUms  f^vea  by  the  courts  and  eonstni- 
lug  them  In  the  light  of  the  evidence  Intro- 
duced, we  are  unable  to  conclude  that  the 
tDstmctlon  was  In  any  manner  projudldal. 

We  have  gone  carefully  over  the  entire 
record  in  this  case  and  considered  the  same 
In  all  Its  phases,  and  are.  Impelled  to  the  con- 
clusion that  this  accused  had  a  fiiir  and  Im- 
partial trial,  and  that  a  Just  and  proper  con- 
Tiction  resulted  tbere^m.   We  can  find  no 
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errorxin  the  record  which  wonld  Jnsti^  thla 
court  In  Interfering  with  the  judgment,  even 
bad  the  death  penalty  been  Imposed,  and  cer- 
tainly none  that  would  warrant  an  Interfer- 
ence with  the  verdict  of  the  jury.  Imposing 
life  imprisonment  and  the  judgment  as  pro- 
nounced. 

Let  the  judgment  in  all  thiogs  be  af- 
firmed. 

DOTUD  and  FURMAN,  JJ.,  concur. 

(fi  OU.  Cr.  US) 
BOUIB  T.  STATDl 
(Crlmiaa  Oonrt  of  Appeals  of  Oklahoma.  Haj- 

7,  1»18.) 

(ByUaiit9  h9  tht  OomrU) 

1.  Raps  (|  53*)— Assault  to  CoiaciF-8nm- 

CIEfTCT  OF  BVIDBNCE. 

Id  a  prosecution  for  assault  with  intent  to 
coDuoit  rape  upon  a  female  diild  under  tbe  age 
fA  consent  tbe  evidence  ia  Aeid  to  support  tbe 
verdict  and  that  no  ravarstbla  error  was  con- 
mltted  on  the  trial 

IBd.  Xote.— other  caaea,  see  Bap&  Ont 
Dig.  H  78-«l;  Dee.  Dig.  I  «».•) 

2.  Rape  <i  10*)— Absault  to  Ooucrr— Dk- 
tEnsc 

Since,  by  statnte,  a  female  child  under  the 
age  of  consent  la  legally  Incapable  of  consenting 
to  carnal  Imowledge  of  her  person,  sbe  la  In- 
capable of  consectmg  to  an  assault  upon  her 
with  intent  to  commit  rape,  and  every  act  done 
in  furtherance  of  a  purpose  and  intent  to  know 
her  carnally  ia  unlawful  and  felonious ;  and,  ff 
such  acta  would  conatltnte  an  assault  If  done 
without  her  consent,  then  no  act  of  hen  can 
waive  the  assault 

[Ed.  Note.— For  other  cases,  see  Bape,  Gent. 
Dig.  IS  1&-19;  Dec.  Dig.  1 16.» 

For  other  definitions,  see  Words  and  Phrtaes. 
VOL  7.  pp.  fit»19-^25 :  vol.  8,  p.  777&] 

3.  CniciNAZ.  Law  (|  Assault  to  COu- 
MIT  Raps— Rbs  Oestx— Oomplaint  Made. 

Where  it  appears,  in  a  prosecution  for  as- 
sault to  commit  rape  upon  a  child  of  tender 
years;  that  immediately  after  the  alleged  assault 
idle  was  crying  and  met  an  older  sister  and 
then  and  there  made  complaint,  not  only  tbe 
fact  that  such  complaint  was  made,  but  the 
complaint  as  made,  is  admissible  as  [Mrt  of  tbo 
res  geatff. 

[Ifid.  Note^For  other  oasea,  aee  Criminal 
Law,  Cent.  Dig.  »  806.  811,  814.  81»,  820;  Dec. 

Dig.  s  seti.*] 

4.  Okiminai.  I*iw  (i  720*)  —  Abqumint  ov 

Counsel. 

Tbe  prosecutlDg  attorney  has  the  right  ami 
privilege  in  his  argument  to  the  Jury  to  refer  to 
the  evidence  and  his  deduction  therefrom  and 
urge  upon  the  jury  the  truth  or  falsity  of  an\ 
testimony  given  in  the  case. 

[Ed.  Note.— For  other  cases,  aee  CMmlnnl 
Law,  Cent  Dig.  ||  1«70,  lOn;  Dee.  Dig.  | 
720:*] 

5.  (AnaiTAi,  Law  (|  lOBO*)— AnnAz^Bau- 

MENT  or  COURSIL— PaXSKNTATIOir  VOB  Bx- 

VMW. 

Misstatements  of  the  prosecuting  attomey 
In  his  address  to  toe  jury  cannot  be  reviewed 
on  appeal,  where  tbe  only  evldenee  thereof  con- 
tained in  the  record  are  recitals  In  the  motion 
for  new  trial. 

[Ifid.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  »  'MSA,  278i).  280a-2822 J!»i5- 
2827.  29U7,  20sl8.  2M8,  11204;    Dec  Ug.  | 

:  louo.*] 
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(Aidilional  SyBabiM  ly  Bditoridl  Btaff^ 
tt.  CBDfZHAi.  Law  (i  1160*)  —  APPEAL  —  Bb- 

rusAL  OP  C^NOK  OP  Tbndb. 

SUM  Oomp.  Laws  19Ue,  |  0706.  leaves  an 
appUcatioa  tor  a  durnge  of  venue  to  the  sound 
dlscretioii  of  the  trial  court,  a  refusal  to  grant 
such  change  will  not  be  disturbed  OQ  appeal'  in 
the  absence  of  an  abuse  of  discretion  to  defend- 
ant's preladio& 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dis.  |  S044 ;  Dec  Dig.  i  1100.*] 

Appeal  from  District  Court,  Garrin  Coun- 
ty ;  K.  McMUllan,  Judge. 

N.  C  Boule  was  convict  of  assault  witb 
Intent  to  commit  rape^  and  he  aiipeala.  Af- 
firmed. 

Thompson  &  Patterson  and  Carr  &  Field, 
all  of  Patila  Valley,  for  plaintiff  in  error. 
Chaa.  West,  Atty.  Gen..  Bmlth  C.  Hatson, 
Aast  Attjr.  Qen^  and  J.  8.  Estes,  of  Okla- 
boma  City,  for  tbe  State. 

DOTLE,  J.  Hie  plalntUC  In  error  was 
tried  upmi  an  Information  for  assaolt  with 
Intent  to  commit  rape.  He  was  found  guilty 
and  In  accordance  wlUi  the  Terdlct  of  tbe 
Jury  iras  sentenced  to-  Imprisonment  In  the 
penitentiary  tor  a  term  of  four  years  and 
six  months.  The  Judgment  and  sentence  was 
entered  on  the  3d  day  of  June,  1911. 

The  noticeable  assignments  of  error  are 
confined  to  three  points. 

[I]  The  first  concerns  the  refusal  of  die 
court  to  grant  a  diange  ot  vmw.  Our  Code 
leaves  such  an  application  to  tlu  sonnd  dis- 
cretion of  the  trial  court  (section  0768),  and 
unless  it  appears-  that  anch  disci«tlon  was 
abused  to  the  prejudice  of  the  defendant  this 
court  cannot'  interfere.  Edwards  t.  State, 
181  Pac.  960,  and  eases  therdn  collated.  The 
record  shows  some  17  affidavits  in  support 
of  the  ftpplicatlon  and  about  45  counter  af- 
fidavits. Upon  this  showing  tbe  court  over- 
ruled the  amtlicatlon.  The  record  shows 
that  the  deftaidant  was  glra  an  opportunity 
to  make  a  further  showing  In  Uie  matter 
attBT  the  court's  ruling  1^  examining  a  num- 
ber of  witneases  on  behalf  of  tbe  defendant 
and  then  again  ovraruled  the  application. 
There  is  nothing  to  indicate  that  tbe  court 
abused  its  discretion  in  the  matter  or  acted 
arbitrarily. 

[1]  TlM  second  ground  upon  which  oror 
is  assigned  is  that  the  evldoice  is  not  suffi- 
cient to  support  the  conviction  and  that  the 
court  erred  in  refusing  to  grant  the  motion 
to  direct  a  verdict  of  not  guilty.' 

The  facta  of  the  case,  as  we  gather  from 
the  evidence,  are  as  follova;  The  defendant 
lives  on  a  farm  within  a  mile  of  Stratford. 
On  Saturday,  November  1%  1910,  the  defend- 
ant took  sevoral  children  from  Stratford  in 
his  wagon  to  a  pecan  grove  on  his  tana  to 
pi(^  pecans,  under  an  arrangement  whereby 
he  was  to  give  the  children  one-balf  of  tbe 
pecana  Oiey  picked.  A  diort  time  after  tbey 
arrived  at  the  plao^  Uie  prosecutrix,  lola 


McCurdy,  nine  years  old,  vent  with  the  de- 
fendant to  the  hotise  200  or  300  yards  dis- 
tant for  water.  She  returned  with  sodk 
water  In  a  cottolene  bucket  and  was  crying. 
Her  teetlmony  as  to  what  transpired  Is  In 
the  words  as  follows:  "I  stopped  to  pid^ 
tbe  cocklebnrs  out  of  my  clothes.  He  said 
he  would  help  me,  and  he  helped  me  to  pld: 
them  out  He  unbuttoned  my  bloomers  and 
laid  me  down.  He  unbuttoned  his  clothes, 
and  he  got  on  top  of  me  and  laid  down  on 
me.  He  took  his— I  don't  know.  He  put  it 
on  me,  and  said,  Did  you  have  anybody  do 
this  to  you  beforeT  and  I  said,  'No,  sir.' 
I  had  to  button  my  own  clothes  aiftd  he  but- 
toned his.  There  was  matter  on  my  ieg." 
That  they  then  went  to  the  pomp,  and  Ik 
told  her  to  return  with  the  water  the  way 
she  came.  She  was  then  asked,  "Who  was 
tbe  first  one  who  spoke  to  yoo?"  and  an- 
swered, "My  Bister  Ruby."  "Q.  Did  you  tell 
Ruby?  A.  Yes,  sir;  I  told  her.**  That  she 
said  she  wanted  to  go  home,  and  tbe  defend- 
ant came,  and  they  all  got  into  the  wagon, 
and  he  took  them  home.-  And  she  told  ha 
mamma  what  the  d^endant  had  done  to  ber. 

Ruby  McCurdy  testified  that  she  was  12 
yean  old;  that  when  bet  sister  lola  had 
been  gone  about  SO  ndnntes  she  became  un- 
easy and  w«at  to  the  foice  and  called  her; 
that  she  answered  and  returned  crying,  and 
"she  told  me  what  Mr.  Boule  had  done  to 
her," 

Tbe  testimony  ot  several  ot  tbe  childm 
tends  to  show  tbat  while  girfng  borne  after 
the  alleged  assault  tlie  prosecutrix  cried  con- 
tinuously. 

Frank  Farrls  testified,  as  underaberiff,  be 
went  on  the  second  day  aft^  with  tbe  two 
McCurdy  girls  and  three  or  four  otlia-  per- 
sons to  the  place;  that- it  was  In  tbe  bed 
of  a  cre^  with  banks  ^  or  seven  tee/t 
high,  and  there  was  an  impreasiim  In  tbe 
sand. 

J.  R.  Gillman  testified  that  he  was  with 
the  party  and  saw  tbe  Impresslim  In  tlie 
sand  In  the  bed  of  tbe  creek;  "tbat  tbere  was 
footprints^  one  vary  small  and  a  laise  cne, 
along  there." 

W.  U.  Goodwin  testified  be  was  with  the 
party.  His  testimony  is  substantially  the 
same  as  that  of  the  others. 

Mrs.  McCurdy  testified  that  tbe  girls  came 
home  about  U,  o'docl^  and  Iciti  was  crying 
and  told  her  what  she  was  cr^g  about. 

The  defendant  testified  on  Us  own  bdialf 
"that  Mr.  McOurdy's  little  girl  said  she 
wanted  a  drink  and  would  go  wiUi  me  and 
take  bade  a  bucket  for  Hie  oth^  children. 
She  went  wltti  me  to  tlie  wdl,  and  I  got  ber 
the  wata,  and  I  went  to  the  house,  and 
when  I  retunied  to  where  tbey  were  picking 
pecans  she  was  crjFlng.  I  asked  tbe  diild 
if  any  of  them  whipped  her,  and  she  said 
no,  that  she  wanted  to  go  back  home,  that 
she  was  hungry,  and  I  took  the  children 
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home."  He  denied  having  mistreated  her  in 
any  way. 

[2]  Counsel  In  their  brief  say:  "If  the 
little  girl  bad  only  cried  ont  and  frightened 
him  away;  If  she  had  only  kicked  him  with 
her  feet,  or  slapped  him  in  the  face,  or 
scared  Urn,  or  cried  for  help,  or  have  pre- 
vented him  from  attempting  to  enter  her 
In  any  manner — that  It  would  then  be  an 
assault  with  Intent  to  rape.  But  In  the  ab- 
sence of  any  proof  of  this  character,  the 
case  does  not  come  within  the  definition  of 
an  assault  with  intent  to  rape,  and  that  If 
the  court  will  closely  read  the  evidence,  we 
tblnk  that  It  wlU  bear  ont  oar  contention 
that  the  state  baa  wholly  failed  to  show  that 
there  was  any  attempt  at  penetration  of  the 
person  of  lola  McCurdy.  Granting  all  that 
she  may  have  said  to  the  Jury  to  be  true, 
there  can  be  no  conviction  for  attempted 
rape  In  this  matter.  We  call  attention  far- 
ther to  the  fact  that  under  the  law,  In  order 
to  convict,  the  Jury  must  be  satisfied  that  an 
attempt  was  made  to  have  sexual  Intercourse 
by  force  or  fraud." 

Counsel's  contention  Is  not  tenable,  and  Is 
without  support  In  reason,  law,  or  authority. 
The  fact  that  the  defendant  was  deterred 
from  the  consummation  of  his  diabolical  pur- 
pose and  lutMit  by  reason  of  the  youth  and 
Immaturity  of  his  victim,  and  that  sbe  by 
reason  of  her  youth,  want  of  understanding, 
or  trusting  Innocence,  did  not  protest  or  re- 
sist, Is  no  defense  to  the  crime  charged. 
"Carnal  knowledge  of  a  female  child  under 
16  years  of  age  Is  rape  under  pur  statute, 
with  or  without  the  use  of  force,  no  matter 
what  mi^  t>e  the  circumstances,  and  the 
question  of  consent  is  wholly  Immaterial ; 
whether  the  prosecutrix  submitted  to  the 
acts  of  the  defendant  In  Ignorance  of  bis 
criminal  Intent,  or  whether  she  exercised  a 
positive  will,  and  consoited  or  submitted  to 
what  the  d^endant  did  with  full  knowledge 
tbat  his  purpoBB  and  Intent  was  to  have  car- 
nal connection  with  bar.  Is  Immaterial.  0^ 
proaecatrix  being  under  the  age  of  consent 
was  ctmcln^vely  Incapable  of  legally  con- 
senting to  an  assault  with  Intent  to  have 
carnal  knowledge  of  her.  Every  attempt  to 
commit  a  ttSooj  against  tbe  person  involTes 
an  assault ;  and  If  the  acts  of  tbe  defendant 
done  in  furtlierance  of  a  pnrpme  to  have 
carnal  knowledge  of  tba  prosecutrix  consti- 
tuted an  assault  to  commit  'rap^  if  done 
wltboqt  her  cmaaent,  tbeo  no  act  of  hers 
could  waive  sDch  usault"  Lee  t.  Btat^  7 
OkL  Or.  141,  122  Pac  IIU,  and  cases  cited, 
boldlng  tbat  there  may  be  an  assault  with 
intent  to  conmilt  rape  upon  a  consenting  fe- 
male where  sbe  Is  under  the  age  of  consent 

Up(m  the  record  beft>re  us  there  can  be 
no  doubt  but  that  the  VM^ct  of  the  Jury 
18  amply  supported.  If  the  Jury  believed 
the  evldoice  given  on  the  part  of  tbe  Btat& 
?%at  tbe  Jury  did  believe  this  evidence  la 
clearlj  establiabed  by  the  fiict  that  tb^ 


found  tlie  defendant  girilty  of  Qie  crime 
charged. 

The  remaining  cause  urg)ed  for  a  new  trial 
is  alleged  misconduct  of  the  county  attoini^ 
In  his  closing  argument  to  the  Jury. 

W  Several  statements  are  set  forth  In 
the  motion  for  a  new  trial  that  are  not 
shown  by  the  record.  Recitals  In  a  motion 
for  new  trial  are  not  evidence  of  miscon- 
duct and  caimot  be  reviewed  on  appeal  un- 
less properly  incorporated  In  the  record. 

[4]  The  record  does  show  the  following 
statements  made  by  the  county  attorney 
In  bis  dosing  argument:  "Turn  this  man 
loose  if  you  wish  and  put  your  stamp  of 
approval  upon  his  leclierous  conduct,  and 
let  him  go  and  rob  the  cradle  and  ruin 
other  homes."  That  the  county  attorney 
stated  to  the  jury  that  Buby  McCurdy,  tbe 
sister  of  the  prosecuting  witness,  had  tes- 
tifled  that  lola  McCurdy  had  told  her  when 
she  came  up  with  the  bucket  of  water  what 
the  defendant  liad  done  to  her,  and  also 
stated  to  the  Jury  ttiat  tbe  mother  had  testi- 
fied that  tbe  Uttle  girl  told  her  when  she 
came  home  what  had  been  done  to  her. 
To  which  argument  and  statements  of  tbe 
county  attorney  the  defendant's  counsel  then 
and  there  objected  and  requested  the  court 
to  instruct  the  jury  to  disregard  them,  which 
objections  were  overruled  and  requests  de- 
nied. 

Tbe  first  statement  complained  of  may  be 
somewhat  objectionable,  but  was  probably 
provoked  by  the  argoment  of  the  defendant's 
counsel,  and  was  made  in  reply  to  th^  de- 
mands to  tbe  Jury  for  acqulttaL  It  is  clear 
that  It  was  not  such  an  Impropriety  as 
would  be  sufliclent  to  set  aside  a  verdict 
which  on  the  evidence  was  Just  and  pn^r. 

[S]  Tbe  obJecOoDs  to  the  remaining  state- 
ments are  without  merit.  The  prosecutrix 
was  asked  if  she  told  her  sister  and  her 
mother  about  the  offense  charged,  and  she 
rolled  tbat  sbe  did.  Tbe  court  refused  to 
allow  faw  or  tbem  to  state  what  abe  said  to 
them.  This  was  error  In  favor  of  tbe  de- 
fendant, as  tbe  complaints  so  made  were  ad- 
udsslhle  as  a  part  of  tbe  res  gestae.  "It  Is 
admissible  to  show  by  the  testlm^y  of  the 
prosecutrix  or  other  witnesses,  in  corrobora- 
tion of  ber  testimony,  that  con^ilaint  was 
made  shortly  after  the  commlsslfnt  of  ths 
alleged  <^Eense,  and  whui.  wtaer^  and  to 
whom  it  was  mad^  bat  by  tb»  w^ght  of 
aotborily  the  evideDce  must  be  confined  to 
tbe  bare  fact  tbat  complaint  vnu  made;  the 
details  or  parfleulars  of  tbe  complaint  not 
being  adml8sa)le  as  substantive  testimony 
unless  tbe  statements  are  part  of  tbe  res 
gestse."  8&  Gyc.  1463,  and  cases  dted. 
Where  the  complaint  is  made  inunedlatisiy 
after  the  occurrence.  It  constitutes  a  part 
of  the  res  gestie;  and,  where  tbe  party  as- 
saulted is  of  toider  years,  It  would  seem 
that  not  only  tbe  fa<^  th«t  complaint  WW 
made^  but  ttie  particulars  of  the  complaint 
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•IB  made,  should  be  admitted.  The  county  at- 
torney's argument  in  tbis  respect  was  a 
proper  discussion  of  the  erldenee,  and  It  is 
evident  to  us  that  he  was  careful  In  confin- 
ing bis  argument  to  the  fact  that  complaint 
was  made. 

The  Instructions  likewise  were  more  favor- 
able to  the  defmda&t  than  the  testimony 
warranted. 

It  is  apparent  that  Justice  has  been  done, 
and  the  conviction  ought  not  to  be  set  aside 
except  for  some  ivejiidiclal  error  In  the 
proceedings. 

We  have  been  nnable  to  find  any  such  er- 
ror in  this  case.  The  Judgment  of  the  dis- 
trict court  ot  Garvla  county  is  therefore  af- 
firmed. 

ABMSTRONG,  P.  J.,  and  FITBMAN,  J., 
concur. 

&  Okl.  Cr.  306} 

EDWARDS  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  May 
S,  1»13.) 

(BvOahu^  ItV  the  Court.) 

L  Gbihinai.  Law  («  121,  134,  llfiO*>  — 
Change  of  Vbihib— DisoHDnoHABT  Buuno 
—Appeal. 

(a)  An  application  for  a  change  of  venue  is 
addressed  to  the  discretion  of  toe  trial  coart, 
and  the  mling  of  tbe  court  thereon  will  not  be 
reviewed  upon  appeal  in  tbe  absence  of  a  show- 
ing that  the  court  abused  its  discretion. 

(b)  For  counter  afiSdavits  held  to  be  sufficient 
to  put  in  issue  tbe  fact  as  to  whether  Or  not  so 
great  a  prejudice  existed  in  a  county  against  a 
defendant  as  to  prevent  him  from  securing  an 
unbiased  and  unprejudiced  jury  and  a  fair  and 
impartial  trial  in  said  county,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  241.  248,  251,  202,  SM4; 
Dee.  Dig.  H  121,  i84>  U60.*] 

2.  CBXUINAI.  Law  (|{  BfW,  603,  1151*)-OoH- 
tihuanob— sumciehot  of  application— 
Appbac» 

(a)  An  application  for  a  continuance  is  ad- 
dressed to  the  discretion  of  the  trial  court,  and 
the  ruling  of  the  court  tbereon  will  not  be  re- 
viewed upon  ai^ieal  unless  it  is  made  to  appear 
from  tiie  record  that  this  discretion  has  been 
abused. 

(b)  For  an  application  for  a  continuance  held 
to  be  wholly  insufficient  on  tbe  question  of  dili- 
gence and  also  upon  the  question  of  the  actual 
merits  of  the  case,  see  opinion. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  )fi  1311,  IMS-imi,  3045-304»; 
Dec  Dig.  ii  wa,  tm,  1161.*} 

3.  CsiMiNAL  Law  (fii  543,  1144*)— Admissi- 
bility OF  BviDincB— Testiuont  at  Pbb- 

LIHINART  TBIAL— DiSCBBTIONABT  BUUNO— 

Appeal. 

(a)  Where  a  witness  has  testified  In  a  pre- 
liminary trial  and  has  been  cross-examined  by 
the  defendant,  and  where  the  attendance  of  said 
wibiess  cannot  be  obtained  upon  a  subsequent 
trial  of  said  cause,  it  is  not  error  for  tbe  trial 
court  to  permit  the  introduction  by  the  state  of 
the  testimony  given  said  witness  upon  such 
former  trial. 

<b)  Where  the  evidence  shows  that  a  witness 
who  had  testified  upon  a  preliminary  trial  could 
not  be  found  by  the  officers  after  a  diligent 
search,  the  trial  court  has  a  right  In  the  exer- 


cise of  its  discretion  to  permit  the  adnusatos 
of  such  testimony  against  a  defendant,  and  upon 
appeal  it  will  be  presumed  that  this  discretioii 
was  properly  exercised  in  tbe  absence  of  a  show- 
ing to  the  contrary. 

(c)  For  evidence  which  justified  the  trial  conrt 
in  admitting  the  previous  testimony  of  a  witness 
who  was  absent  at  the  flnid  trial,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
X-aw,  Cent.  Dig.  K  11^33.  1^34.  273«-27«4,  276B- 
2771,  2774^-2781,  2901,  301B-3037 ;  Dea  Dig.  H 
&43,  1144.«] 

4  Cbiuinal  Law  (f  1171*)— Habmlkss  Eb- 

BOB — ABGUUENT  of  ColTNS&I.. 

Where  the  evidence  conclusively  shows  tbe 
guilt  oC  a  defendant  of  murder  and  tbe  jarr 
only  convicts  him  of  manslaiuihter,  ordinarily 
tbe  court  will  not  consider  oojections  to  im- 
proper remarks  made  by  the  county  attorn^ 
In  his  closing  argument  to  die  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  fig  S12«,  S]^;  Dee.  Dig:  I 
1171.*] 

5.  Cbiuinax,  Law  (§{  1144,  llSti*)— Habulcss 
Errob— Gkound   fob  Reve;rsai>- Faxscup- 

nON  OP  REGULABIT7. 

(a)  A  conviction  will  not  be  reversed  on  tc- 
coont  of  tbe  action  of  tbe  trial  court  unless  two 
things  affirmatively  appear  In  the  record:  Flzst, 
that  the  court  committed  error  during  the  trial 
of  tbe  cause ;  second,  that  by  sach  error  tbt 
defendant  was  deprived  of  a  substantial  r^t  va 
bis  injury. 

(b)  It  is  no  part  the  duty  of  the  membns 
of  the  Criminal  Court  of  Appeals  to  act  as  coon- 
sel  for  an  appellant.  We  vml  not  piesume  that 
the  trial  judge,  the  county  attorney,  and  the 
jury  entered  into  a  conspiracy  to  unlawfully  de- 
prive an  appellant  of  his  liberty,  or  that  eilber 
of  them  have  not  faithfully  performed  their 
respective  duties.  Every  presumption  will  be 
indulged  in  favor  of  the  rullngB  of  the  trial 
court,  the  regularity  of  the  proceedings,  and 
the  correctness  of  the  verdict  of  the  jury.  Tha 
is  necessary  in  order  that  property  rights  may 
be  protected  and  human  life  may  be  made  safe 
and  sacred  in  Oklahoma. 

[Ed.  Note.— For  other  cases,  see  Crinunal 
Law,  Cent.  Dig.  {S  273tt-27«4,  27B6-2771,  2774- 
2781,  25)01,  3010-3037.  3215-3219,  3221,  3230; 
Dec.  Dig.  a  1144,  llStf.*] 

(Additional  Syllabus  bv  Editorial  Stuff  J 
0.  Criminal  Law  (S  308*)  —  Apfeai.  —  P«E- 
suuPTioN  OF  Innocence. 

After  conviction  the  presumption  of  in- 
nocence is  destroyed,  and  on  appeal  the  counter 
presumption,  that  the  verdict  is  correct  and 
appellant  guilty,  prevails. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  731;  Dec.  Dig.  i  308.*] 

Appeal  from  District  Court,  Garvin  Coun- 
ty; K.  McMillan,  Judge. 

C.  F.  Edwards  was  convicted  of  mauslaugb- 
ter  In  the  flrst  degree,  and  be  amKala.  Af- 
firmed. 

,  The  material  testimony  in  the  case  may  be 
substantiaUj  stated  as  follows:  The  homi- 
cide occurred  on  the  16th  da;  ot  April,  Iftll, 
in  Garvin  county,  CHeL,  at  the  biHue  of  ap- 
pellant,  who  resided  four  or  flre  mUeg  west 
from  Pauls  Vallay.  The  deceased  lived  about 
half  a  mile  from  appellant  On  the  day  ot 
the  homicide  the  deceased  and  aH>cllazit  came 
to  Pauls  Yallfity  dtiTliig  a  pair  ot  males  be- 
longing to  deceased  hitched  to  a  wagon  be- 
Itmglng  to  aiHpeilant    Tb^  were  aecom- 
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pa  Died  br  some  frlenda  In  tbe  wagon.  They 
bougbt  some  feedstuff  and  groceries,  and  ap- 
pellant procured  a  quart  bottle  of  whisky. 
Tbe  deceased  and  appellant  and  some  other 
persons  in  the  wagon  with  them  took  a  drink 
or  two  of  whisky  on  their  way  home  from 
Pauls  Valley.  Tbe  parties  first  stopped  at 
tbe  house  of  Bd  Swan,  where  they  got  out  of 
the  wagon  and  placed  in  bis  house  some 
goods  which  he  bad  purchased.  He  then 
drove  on  half  a  mile  further  to  the  borne  of 
appellant  Up  to  this  fwlnt  there  la  do  con- 
flict in  the  eridence. 

The  testimony  of  F.  L.  Strickland  at  the 
preliminary  trial  was  admitted.  He  testi- 
fied: That  on  the  di^  of  the  homicide  be  was 
breaking  sod  cm  app^lant's  term  worklsg 
for  appellant  and  that  he  was  iwesoit  at  the 
time  when  the  bomldde  occorreO.  That  at 
6:20  o'cladk  be  left  Uie  field  and  went  to  the 
boose.  He  tbere  saw  aH>eUant  and  the  de- 
ceased. That  appellant  came  out  of  his  houae 
to  the  wagon.  That  deceased  came  out  of 
tbe  bouse  and  went  to  the  wagon  and  sat 
down  on  tbe  ground  and  drove  a  peg  in  tbe 
gnmnd  and  was  pltdilng  bis  fcnifft  at  It 
Tbat  appellant  and  deceased  were  talking 
about  a  cbed^  whlcb  wltiuss  bad  glren  the 
deceased.  Deceased  told  witness  that  the 
check  had  been  turned  down.  Witness  and 
appellant  promised  to  pay  deceased  the  mon- 
ey Xor  the  check,  aiiat  tl^  then  ceased  to 
discuss  the  chedc  matter.  l%at  ai^Uant 
said  to  deceased^  "Ed,  I  made  her  come 
dean,"  and  deceased  replied,  "My  wife  told 
tbe  trntta."  AppeUant  then  said.  "I  don't 
•  like  to  have  my  wife  called  a  liar."  De- 
ceased then  said,  "My  wife  told  the  truth." 
Apiiellant  did  not  make  any  reply  to  this, 
but  be  drew  bis  knife  out  of  bis  pocket  and 
began  to  open  it  but  be  did  not  open  the 
knif^  but  drew  ont  a  rvrotvec  whlcb  he  held 
in  his  right  hand,  ^ntoess  thai  took  ap- 
pellant by  the>left  arm,  and  said.  "Don't  do 
tbat"  and  appellant  replied,  "Get  back,  or 
I  will  hurt  yon."  Deceased  was  then  stand- 
ing up  about  10  feet  ofC,  and,  when  ordered 
to  turn  appellant  toose,  wltiues  ste^ied  ba<^ 
and  appellant  then  walked  up  In  front  of  de> 
ceased.  Deceased  aald  to  aH>ellant  "Kirk, 
you  have  got  me  bested."  Appellant  tlien 
fltroiik  deceased  an  nmec  cut  with  his  left 
hand  and  knocked  him  down,  at  the  same 
time  holding  bis  revolver  In  bis  right  band. 
Deceased  got  and  walked  over  and  sat 
down  on  tbe  wagon  tongue.  At  tUs  time  the 
pair  of  mules  which  witness  bad  been  driv- 
ing ran  ol^  and  vrltntias  pursued  them  and 
caught  them,  and  as  be  pulled  hack  the  lines 
tae  heard  a  shot  Witness  was  then  2B  or  30 
yards  from  the  scene  of  tbe  hmnidde.  Wit- 
ness started  to  the  place  where  the  shooting 
occurred  and  fonud  deceased  lying  on  the 
sronnd.  Aw^lant  was  tbere  with  a  pistol 
in  his  band.  Deceased  did  not  say  anything. 
Witness  then  l«rt  and  returned  a  few  minutes 
after,  and  appellant  and  bis  brother  John 
Edwards  were  tbere^  John  Edwards,  speak- 


ing to  witness,  said,  "He  Is  as  good  a  friend 
as  I  ever  had  and  It  was  aU  over  yon,"  re- 
ferring to  witness. 

W.  W.  CampbeU  testified  for  the  state  that 
at  tbe  time  of  the  killing  be  lived  in  a  tent 
about  75  or  lOO  yards  from  the  house  of  ap- 
pellant; witness'  attention  was  attracted  by 
some  loud  talking;  he  then  looked;  he  saw 
appellant  standing  with  Mm  arms  stretched 
out;  be  heard  the  report  of  a  shot;  he  did 
not  see  deceased  at  the  time;  witness  then 
wont  up  to  the  house  of  ai^>eUant  and  to  the 
wagon;  he  there  saw  deceai^  lying  on  the 
ground;  deceased  lived  IS  or  20  minutes 
aftor  witness  reached  blm. 

Dr.  Johnson  testified  tbat  be  examined  tbe 
body  of  tbe'deceased;  tbat  there  was  an 
abrasion  on  big  face  just  beneath  tbe  right 
eye  and  a  gunshot  wound  1%  inches  behind 
and  a  gnarter  of  an  Inch  above  the  right  ear 
and  coming  out  on  the  left  side  three  inches 
above  and  three  Inches  behind;  tbat  the 
abrasion  on  tbe  &ce  of  tbe  deceased  was 
made  befttre  death. 

Dr.  Lindsay  testified  to  tbe  same  facts,  and 
farther  that  be  saw  no  powder  n&arks  on  the 
deceased  when  be  examined  tbe  body. 

B.  Bmoe  testified  tbat  he  took  a  photo- 
graph of  tbe  deceased:  tbat  tbere  was  a 
black  swollen  place  beneath  a  scar  under  one 
eye  oa  deceased's  face. 

Jim  Toung  testified  to  the  bruise  on  de- 
ceased's face  wtoi  bis  body  was  prepared 
for  borlal. 

J.  S.  Eercheral  testified  to  tbe  bruised 
place  on  the  face  of  tbe  deceased,  and  also 
that  he  saw  no  powder  marks  on  the  de- 
ceased wbm  be  was  pR^ared  for  burial. 

Anna  Edwards,  tbe  wife  of  awellant,  tes- 
tified that  appellant  and  tbe  deceaaed  w«e 
pretty  full  of  wblsfey  at  the  time  tbey  came 
from  Pauls  Valley ;  tbat  she  first  heard  loud 
talking  and  then  saw  them  scnfBlng;  that 
she  msbed  ont  upon  bearing  tbe  shot  and 
her  husband  came  toward  ber  and  exclaim- 
ed, "What  have  I  done?"  Appellant  tben  said 
he  was  going  for  a  doctor,  and  1^ 

Jfribn  Edwards  testified  that  be  came  home 
in  the  wagon  with  appellant  and  the  de- 
ceased: that  tbey  were  both  pretty  full  ot 
whisky  when  tbey  got  borne;  that  witness 
saw  appellant  and  deceased  scufiUng  and 
heard  a  gun  fire  and  deceased  fell  back  dead. 

Appellant  testified  tbat  he  lived  near  de- 
coised  and  tbat  deceased  had  been  friendly 
with  him  for  quite  a  while;  that  when  In 
tbe  town  of  Pauls  Vall^  on  tbe  day  of  the 
homldde  be  and  tbe  deceased  drank  conald- 
eraUe  whisky  and  they  had  a  quart  bottle 
with  them  when  tbey  sterted  home ;  that  they 
took  as  many  as  8  or  10  drinks  a  piece ;  tbat 
after  tbey  reached  home  appellant  went  Into 
the  bouse  and  telked  to  his  wife,  and  while 
there  he  got  his  pistol  and  put  It  in  bis 
pocket;  appellant  said  he  didn't  know  why 
he  put  the  ^tol  In  his  i>ocket ;  appellant  and 
deceased  were  telklng  about  a  check  tbat 
Strickland  bad  given  to  deceaaed  which  had 
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been  tmued  down ;  that  they  ttaeo  saw  Strick- 
land oondng  over  the  hill  driving  toward 
tbem;  that  a  hound  dog  came  along  and 
fitavted  toward  the  chicken  bouse;  that  ap- 
pellant drew  his  pistol  and  said,  "I  believe 
I  will  shoot  him;"  deceased  jumped  up  and 
grabbed  the  gun,  and  deceased  and  appellant 
were  scuffling  over  the  gun  when  tbey  stum- 
bled over  the  wagon  tongue  and  fell,  aod  the 
gim  went  off  accidentally  and  Ulled  the  de- 
ceased. 

A  number  of  minor  circumstances  were 
testified  to  tending  to  Impeach  the  testimony 
offered  for  appellant 

Thompson  ft  Patterson,  Oarr  ft  Eldd,  and 
Blantou  ft  Andrews,  all  of  Patris  Vall^,  for 
appellant  Smith  a  Bfatson  and  Josei^  Ia 
Hull.  Aaat  Attys.  Oen.,  and  John  U.  Stanly, 
Co.  Attfn  of  Paula  Valley,  for  the  Stat& 

FURHAN,  3.  (after  stating  the  facts  as 
above).  Counsel  for  appellant  have  assigned 
42  different  errors  alleged  to  have  been  com- 
mitted  upon  the  trial  of  this  cause  and  there- 
by brought  up  for  review  all  of  the  rulings 
made  by  the  trial  court  It  Is  the  undisput- 
ed right,  and  it  Is  also  the  duty  of  counsel, 
when  th^  prosecute  an  appeal,  to  present  for 
review  every  material  question  which  in  their 
Judgment  involves  an  erroneous  ruling  of  the 
trial  court  to  the  injury  of  their  clients. 
But  It  is  hardly  probable  that  the  trial  court 
would  commit  material  error  In  every  ruling 
made.  It  is  therefore  respectfully  suggested 
that  when  an  appeal  Is  taken  counsel  can 
save  themselves  and  the  members  of  this 
court  a  great  deal  of  unnecessary  labor  by  se- 
lecting the  questions  brought  up  and  present- 
ing only  those  which  have  substantial  mer^ 
it  .We  know  that  during  the  hurry  of  a  trial 
counsel  frequently  reserve  exceptions  with- 
out havii^  time  to  determine  as  to  whether 
or  not  they  are  well  taken.  This  Is  also 
their  right  and  duty.  But  after  they  have 
had  time  for  reflection  It  would  be  the  better 
plan  if  they  would  eliminate  from  the  record 
and  only  present  on  appeal  those  questions 
which  upon  Investigation  they  regard  as  ac- 
tually meritorious.  When  the  entire  case  is 
brought  up  on  appeal  for  review  it  naturally 
suggests  the  Inference  that  counsel  them- 
selves are  in  doubt  as  to  all  of  the  proposi- 
tions which  they  have  presented  and  do  not 
know  exactly  upon  what  they  rely. 

The  brief  In  this  case  covers  122  pages, 
whldi  we  have  carefully  read  and  re-read 
and  considered  from  the  beginning  to  the 
end.  We  will,  however,  only  discuss  those 
quesdons  which  go  to  the  subatantial  merits 
of  the  cause. 

[1]  First  When  the  case  was  called  for  tri- 
al, appellant  presented  a  motion  for  a  change 
of  venue.  In  which  it  was  set  up  that  so 
great  a  prejudice  existed  against  appellant  in 
the  minds  of  the  people  of  Garvin  osunty  that 
he  could  not  obtain  a  fair  and  impartial  tri- 
al in  said  county.    This  motion  was  duly 


sworn  to  by  appellant  and  was  sui^rCed  by 
the  affidavits  of  seven  oompurgators  as  re- 
quired by  law.  The  state  filed  a  number  of 
controverting  affidavits  to  the  effect  that  the 
signers  thereof  had  read  defendant's  motlra 
for  a  change  of  venue  and  his  sm^rtiiig 
affidavits,  aod  that  they  believed  tiie  persc»u 
making  said  affidavits  were  not  reliably  and 
rightfully  Informed  as  to  the  condition  of  the 
minds  of  the  citizens  generally  of  Garvin 
county  toward  dtfradant  and  that  they  far- 
ther believed  that  an  unbiased  and  un^ej- 
udlced  jury  could  be  obtained  in  said  Garvin 
county  for  the  trial  of  said  cause,  and  that 
appellant  could  obtain  a  fair  and  Impartial 
trial  on  said  charge  in  said  oounty.'  Tbe 
court  overruled  the  i  motion  for  a  change  of 
venue,  to  which  appellant  excepted.  The  first 
objection  made  to  the  ruling  of  the  trial 
court  Is  that  the  counter  affidavits  filed  by 
the  state  In  opposition  to  the  motion  for  a 
change  of  venue  were  insnfllctent  because 
they  only  expressed  the  opinions  of  the  affi- 
ants and  did  not  In  direct  and  positive  terms 
deny  the  credibility  of  the  compurgators  of 
appellant  and  state  that  the  diange  was  not 
necessary.  As  to  whether  or  not  the  com- 
purgators of  a  defendant  seeking  a  cbange 
of  venue  are  credible  persona,  necessarily.  Is 
a  matter  of  opinion  which  might  be  tiased 
upon  a  great  varied  of  drcumstances  which 
would  have  more  or  less  influence  witb  dif- 
ferent persons.  As  to  whether  or  not  a 
change  of  venue  should  be  granted  in  any 
given  case  is  also  largely  a  matter  of  opin- 
ion. No  witness  could  swear  as  a  mattv  of 
fact.  Independent  of  his  judgment,  that  so 
great  a  prejudice  did  or  did  not  exist  In  the 
minds  of  the  inhabitants  of  a  county  against 
a  defendant  that  an  unbiased  and  unpreju- 
diced jury  could  or  could  not  be  obtained  in 
said  county  for  the  trial  of  said  defendant 
Any  statement  on  this  subject  wonld  neces- 
sarily be  so  blended  with  the  opinions  and 
beliefs  of  the  affiant  as  to  be  Ina^iaraMe 
therefrom.  This  Is  one  of  the  cases  In  which 
persons  not  experts  are  permitted  to  testify 
as  to  opinions  formed  by  them  as  to  condi- 
tions which  could  not  be  produced  In  court. 
See  Miller  v.  State,  131  Pac.  717,  decided  at 
the  present  term  of  the  court  We  ttklnk 
that  the  counter  affidavits  of  the  state  were 
properly  received  by  the  court  for  the  pur- 
pose of  attaddng  the  credibility  of  the  com- 
purgators of  appellant  and  also  for  the  par- 
pose  of  showing  that  a  change  of  venue  was 
not  necessary.  It  was  the  privilege  of  the 
trial  court,  had  he  been  In  doubt  as  to  the 
merits  of  the  application  for  a  cbange  of 
venue,  to  place  all  of  the  persons  making  af- 
fidavits, and  such  others  as  the  court  defdr- 
ed,  upon  the  witness  stand  and  examine 
them  fully  as  to  their  means  of  knowledge 
and  the  circumstances  upon  which  their  opin- 
lo'ns  were  based.  We  have  discussed  this 
question  so  often  that  we  do  not  deem  It 
necessary  to  enter  fully  into  it  again. 
In  the  case  of  Teteler  r.  St&te^  ISO  Vmc 
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1164,  decided  at  tbe  Mar<jb  term  of  the  court, 
thiB  court  said:  "Section  6760,  Comp.  Laws 
1900,  among  otlier  tbings  ittOTides  that  a 
<^aiige  of  renne  may  be  had  on  tbe  appli- 
cation of  the  defendant  by  petition,  aettlDg 
forth  tbe  tacU  verified  by  aflBdavlt,  support- 
ed by  the  affldavits  of  at  least  three  credible 
persons  who  reside  In  said  county.  It  fur- 
ther provides  that  the  county  attorney  may 
Introduce  counter  affldavits  *to  show  tiiat  the 
persons  making  affldsTlts  In  support  of  the 
application  for  a  Change  of  Tenne  are  not 
credible  parsons,  and  that  a  change  la  not 
necessary.'  Und^  this  statute,  the  state 
may  file  counter  aiBdavlts  stating  any  fact 
or  facts  that  would  show  that  a  change  of 
venue  was  not  necessary.  If  the  court  is 
of  the  opinion  upon  an  inspection  of  the  affi- 
davits filed  In  support  of  and  in  opposition 
to  a  motion  for  a  change  of  venae  ttiat  a 
change  of  venue  should  not  be  granted,  then 
It  should  be  so  ordered;  but,  if  the  court  is 
not  satisfied  on  this  question,  it  may  have  all 
of  the  parties  making  these  affidavits  on  both 
sides,  and  eucb  other  persons  as  the  court 
may  think  proper,  sworn  as  witnesses  and 
examined  in  open  court  touching  the  matter 
in  controyersy.  The  presumption  of  law  is 
that  a  defendant  can  get  a  fair  and  impar- 
tial trial  in  the  county  In  whl<Ai  the  offense 
was  committed,  and.  If  this  is  not  true,  the 
burden  is  upon  the  defendant  to  establish  his 
right  to  a  change  of  venue.  The  granting  of 
a  change  of  venue  Is  by  the  ConsUtntloD  and 
statute  made  discretionary  with  the  trial 
court,  and  this  court  will  not  reverse  a  ruling 
of  the  trial  court  denying  an  application  for 
a  change  of  venue,  unless  it  is  made  clearly 
to  appear  that  there  has  been  such  an  abuse 
of  this  discretion  aa  to  amount  practically 
to  a  denial  of  Jnstlce.  By  abuse  of  discre- 
tion is  meant  a  dearly  erroneous  conclusion 
and  judgment;  one  that  Is  clearly  against 
tbe  logic  and  effect  of  the  facts  presented 
in  support  of  and  against  tbe  application. 
Whatever  tbe  decisions  in  other  states  may 
be,  this  is  not  an  open  question  in  Oklaho- 
ma. See  Starr  v.  State,  6  OU.  Gr.  440,  115 
Pac.  366;  Turner  v.  State,  4  Okl.  Gr.  164,  111 
Pa&  966;  Black  v.  State,  fl  OkL  Cr.  547,  107 
Paa-624;  Johnson  v.  State,  1  Okl.  Gr.  821. 
97  Pac.  1060.  18  Ann.  Gas.  800." 

We  find  nothing  in  the  record  which  Indi- 
cates that  the  trial  court  abased  Ite  discre- 
tion toucbii^  this  matter.  We  therefore  caur 
not  zeview  tbe  action  of  the  trial  court  In 
refusing  to  grant  tbe  application  for  a 
diange  of  venue. 

[2]  Second.  When  this  case  was  first  reach- 
ed tor  trial  on  the  29tb  day  of  April,  lOU, 
appellant  filed  a  motion  for  a  continuance 
In  which  he  alleged  that  on  tbe  15th  day 
of  April  of  tbe  same  year  be  had  accident- 
ally shot  and  killed  the  deceased,  and  that 
be  bad  been  incarcerated  in  the  county  jail 
of  Garvin  county  ever  since;  that  hia  pte- 
llmlnary  trial  on  said  charge  was  not  held 
until  tka  IMh  day  of  AprU;  that  appellant 


had  been  attempting  to  employ  lawyers  since 
to  act  as  counsel  for  him,  but  that  be  had 
only  made  tonporary  arrangements  with  cer- 
tain lawyers  to  represent  htm ;  and  that  the 
lawyers  whom  he  bad  tbos  employed  have 
not  bad  time  at  opportunity  to  pr^re  Ida 
case  for  trial. 

The  homicide  occurred  at  the  home  of  ap- 
pellant on  Saturday  afternoon  about  sun- 
down. Aiq>ellant  noticed  a  number  of  per- 
sons passing  bis  house  traveling  west  on 
said  afternoon  and  believes  that  some  who 
passed  along  aaid  road  at  said  time  wwe 
eyewitnesses  to  said  accidental  honddde, 
and  that  If  given  t^portunlty  and  time  be 
believed  be  mlgbt  be  able  to  produce  such 
witnesses,  but  he  was  then  unable  to  give  the 
names  and  mldoioes  of  any  such  persons; 
that  the  GODDty  court  of  Oarvin  county  bad 
been  continuously  in  session  since  the  day  of 
the  bomldde,  and  the  district  court  had  also 
been  in  session  a  greater  portion  of  this 
time;  and  that  the  lawyors  wlunn  the  de- 
fendant bad  spofcoi  to  to  represent  him  had 
been  boslly  engaged  in  tbe  trial  of  causes  In 
said  courts  and  bad  not  bem  In  a  position 
to  prepare  defendant's  case  fbr  trlaL  Sup- 
porting aflldavlte  were  also  filed  by  eounsd 
who  represmt  appellant  showing  that  aald 
counsd  had  not  been  able  to  prepare  for 
trlaL  The  county  attorn^  filed  a  r^Uca- 
tlon  to  tbe  motion  for  a  contlnimnce  upon 
the  ground  that  said  motion  did  not  show 
the  nature  and  materiality  of  tbe  evidence  ex- 
pected to  be  obtained,  or  state  any  fact  that 
appellant  expected  to  prove  by  the  undiscov- 
ered witnesses  referred  to  In  said  applica- 
tion ;  that  on  the  16th  day  of  April  appel- 
lant procured  connsd  to  represent  him  wbo 
on  that  day  repaired  to  the  scene  of  tbe  kill- 
lug  and  interviewed  tbe  eyewitnesses  to  the 
transaction;  that  on  the  ITtb  day  of  April 
appellant  and  his  wife  executed  a  mortgage 
securing  a  fee  of  f 1,600  to  his  counsel  to  rep- 
resent him,  and  that  on  said  day  said  coun- 
sel appeared  before  the  examining  court  In 
appellant's  behalf,  but  that  tbe  trial  was 
postponed  to  the  10th  day  of  April,  at  which 
time  bis  said  counsel  again  appeared  and 
represented  appellant;  that  appellant  was 
arraigned  on  the  24th  day  of  April  and  plead- 
ed Dot  guilty  and  did  not -seek  any  postpone- 
ment of  tbe  trial  of  said  cause;  that  tbe 
state  had  summoned  all  of  the  eyewitnesses 
to  said  killing,  Including  the  immediate  mem- 
bers of  the  family  of  defendant,  and  said 
witnesses  were  then  in  court.  The  court 
thereupon  postponed  the  trial  of  said  cause 
in  order  that  appellant  and  his  counsel 
might  have  time  to  prepare  for  trial.  The 
case  was  again  called  for  trial  on  tbe  30th 
day  of  May,  1911,  at  which  time  appellant 
again  filed  a  motion  for  a  continuance. 

Tbe  material  portion  of  said  second  mo- 
tion for  .a  continuance  is  asfeUows:  "Comes 
now  the  d^mdant,  C.  V.  Bdwards,  and 
sbewe  to  tbe  ooort  that  be  cnmiot  mfsly  go 
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to  trial  at  this  term  of  the  court  for  the  rea- 1 
son  heretofore  stated  in  his  motion  for  con- 1 
tinnance  filed  on  the  29th  day  of  April.  1911; 
that  he  here  now  renews  said  application  as 
then  made  for  the  reason  therein  set  forth, 
and  asks  that  said  motion  be  considered  a 
part  of  this  motion  the  same  as  If  It  were 
repeated  herein  In  full;  and  petitioner  fur- 
ther shows  to  the  court  that  he  has  been  un- 
able to  obtain  the  evidence  of  the  witnesses 
mentioned  In  said  motion  for  continuance  not 
through  any  fault,  neglect,  or  omission  on  his 
part;  that  he  has  been  confined  continuous- 
ly since  said  date  in  the  county  Jail  of  Gar- 
vin county,  Paula  Valley,  and  that  his  at- 
torneys, the  firms  of  Blanton  &  Andrews, 
Carr  &  Field,  and  Thonv>son  &  Patterson, 
have  bera  continuously  occui^ed  in  the  trial 
of  cases,  both  civil  and  criminal,  and  of  all 
grades  In  the  district  court  of  Garvin  coun- 
ty ;  that  they  have  not  had  the  time  within 
the  space  allotted  by  the  order  of  this  court 
postponing  the  trial  hereof  to  secure  the 
evidence  of  the  witnesses  mentioned  by  rea- 
son of  being  unable  to  get  away  from  court 
a  sufilclent  length  of  time  to  procure  such 
evidence.  Petitioner  hereto  attaches  the  af- 
fidavits of  his  said  attorneys,  and  makes  the 
same  a  part  hereof.  Petitioner  farther  shows 
to  the  court  tliat,  if  the  trial  of  this  cause  Is 
postponed  to  the  September  term  of  the  dis- 
trict court  of  this  county,  he  can  and  will 
procure  the  attendance  and  evidence  of  said 
witnesses;  that  said  evidence  Is  material  to 
his  proper  defense  herein ;  and  that  he  can- 
not safely  go  to  trial  without  the  same." 

Tills  motion  is  supported  by  the  affidavits 
of  counsel  for  appellant  that  they  had  been 
BO  busy  in  court  since  their  employment  that 
they  had  been  unable  to  prepare  the  defense 
of  appellant  in  this  cause.  This  motion  was 
by  the  court  overruled,  to  which  counsel  for 
appellant  excepted.  It  is  not  necessary  for 
us  to  consider  as  to  whether  or  not  the 
first  application  for  a  continuance  set  up 
facts  sufficient  to  require  the  court  to  grant 
a  postponement  of  the  trial  until  further  In- 
vestigations could  be  made.  The  court  did 
postpone  the  trial  30  days,  and  when  the 
case  was  called  for  trial  on  the  30th  day  of 
May  appellant  renewed  his  motion  to  con- 
tinue the  cause  for  the  term.  The  trial  court 
was  in  a  far  better  condition  than  this  court 
Is  to  determine  whether  or  not  counsel  for 
appellant  had  had  sufficient  time  within 
which  to  prepare  for  trial.  The  motion 
shows  that  appellant  was  represented  by 
three  of  the  leading  law  firms  of  Garvin 
county.  Certainly  it  is  not  unreasonable  to 
presnme  that  some  of  them,  had  they  so  de- 
sired, could  have  made  all  necessary  inves- 
tigations and  preparation  for  trial.  The  mo- 
tion for  a  continuance  does  not  state  the 
name  of  any  absent  witness  who  might  be 
obtained,  nor  any  facts  which  could  be  prov- 
en by  any  unknown  witness  In  the  event  the 
case  had  been  continued.  No  assurance 
whatever  was  given  that  ahsoit  wUuesBes 


I  could  or  would  erer  be  found,  or.  If  found, 
I  as  to  what  their  testimony  would  be.  The 
law  requires  that  an  application  for  a  con- 
tinuance must  state  the  names  of  the  wit- 
nesses on  account  of  whose  absence  a  con- 
tinuance Is  sought  and  their  place  of  red- 
dence,  if  known,  and  the  probability  of  pro- 
curing their  attendance  at  a  subsequent  term, 
and  must  also  state  the  facts  expected  to  be 
proven  by  such  absent  witnesses.  See  J<An- 
son  V.  State,  1  OkL  Cr.  321,  97  Pac  1<B9, 
18  Ann.  Gas.  300.  Men  who  are  prosecuted 
in  Oklahoma  for  crime  must  understand  ttiat 
this  is  a  very  serious  business  and  that  the 
courts  cannot  be  trifled  with  and  will  not 
wait  on  the  convenience  of  any  man,  and 
when  a  defendant  seeks  a  continnance  he 
must  give  the  court  something  more  than 
his  opinions  and  hopes;  otherwise  It  would 
be  well-nigh  Impossible  tor  the  trial  courts  of 
this  state  to  dispose  of  the  cases  before  them. 
See  Musgraves  v.  State,  3  Okl.  Cr.  421,  106 
Pac.  544 ;  Bryan  v.  SUte,  5  OkL  Cr.  542,  U5 
Pac.  619.  The  granting  or  refusal  of  a  con- 
tinuance in  a  criminal  case  is  larg^  a  mat- 
ter of  discretion  with  the  trial  court,  and  this 
court  win  not  review  the  action  of  a  trial 
court  In  refusing  to  grant  a  continnance  un- 
less it  is  shown  that  there  has  been  an  abuse 
of  this  discretion.  See  Hughes  T.  State.  7 
OkL  Cr.  117,  122  Pac.  654.  In  this  case 
Judge  Doyle,  speaking  for  the  court,  said: 
"The  rule  Is  weU  settled  that  the  granting 
or  refusal  of  a  continnance,  particularly  for 
causes  not  enumerated  In  the  statute,  is  a 
matter  largely  within  the  sound  discretion  of 
the  trial  court,  and  nothing  but  the  abase 
of  this  discretion  will  warrant  the  appellate 
court  In  interfering  with  the  Jadgment. 
Vance  Territory,  8  OkL  Or.  208»  105  Fae. 
307." 

For  the  necessary  elements  of  an  ai^Uca- 
tion  for  a  continuance  on  the  ground  of  ab- 
sent witnesses,  see  BosweU  t.  State»  S  OkL 
Or.  152,  126  Pac.  826. 

We  think  that  the  application  for  a  con- 
tinuance in  this  case  was  altogether  insuffi- 
cient In  failing  to  set  up  any  legal  ground 
why  the  case  should  be  continued,  and  that 
It  was  addressed  solely: to  the  discretion  of 
the  trial  court  There  is  nothing  In  the  rec- 
ord indicating  that  the  trial  court  ^naed  Its 
discretion  In  this  matter. 

13]  Third.  F.  L.  Strickland  testtfled  as  a 
witness  for  the  state  in  the  preliminary  ex- 
amining trial  of  appellant.  He  was  cross- 
examined  by  appellant  and  his  testimony  was 
reduced  to  writing.'  He  was  subpoenaed  as  a 
witness  In  behalf  of  the  state  for  the  final 
trial,  atid  to  insure  his  presence  be  was 
required  to  enter  Into  a  recognisance  to  ap- 
pear and  testify  as  a  witness.  When  the 
trial  was  reached,  said  witness  made  de- 
fault in  his  rec(^lzance  and  wholly  failed 
to  appear  and  testify  for  the  state. 

It  was  shown  by  the  state  that  one  J.  L. 
Aldred,  a  deputy  sheriff  of  Garvin  county, 
made  an  effort  to  swra  a  Bubpoeu  on  ff.  !>. 
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Strickland,  commandlsK  blm  to  be  present  at 
court  on  May  30th.  He  went  to  Ward's  and 
Wren's,  the  places  where  witness  stayed.  He 
made  inquiries  of  most  everybody  out  there 
that  knew  the  witness,  and  nobody  had  seen 
him  since  the  Tuesday  Just  preceding;  a 
return  was  made  by  him  on  the  subpceua 
that  witness  was  not  found  in  the  state. 
The  snbprena  was  given  him  Monday  after- 
noon, the  day  before  the  trial.  He  had  sub- 
poenaed witness  once  or  twice  before  that  in 
this  trial,  but  not  for  the  30th.  It  was  about 
12  miles  out  to  the  place  he  went  and  back. 
He  visited  Ward's  and  Kercheval's  and  ail 
those  places  along  out  there  where  persons 
knew  anything  about  witness.  •  He  went  west 
where  witness  had  a  crop  and  had  tteen 
-working  all  the  year.  He  was  gone  all  after- 
noon, something  like  four  hours.  He  made 
inquiries  in  town  and  In  the  country  too, 
and  failed  to  learn  where  the  witness  was. 
He  served  a  subpa^na  on  Strickland  for  his 
appearance  in  this  trial  on  May  1st;  service 
being  made  on  April  29th.  Also  served  a 
warrant  for  his  arrest  about  May  10th,  and 
brought  him  in,  and  he  was  placed  under 
bond  as  a  witness.  Strickland  claimed  to 
have  a  crop  at  Mr.  Ward's.  Witness  testified 
ttiat  Strickland  was  not  around  in  Garvin 
county  where  anybody  knew ;  that  he  did  not 
know  where  he  was. 

T.  J.  Austin,  clerk  of  the  court,  swore  that 
Strickland's  bond  was  forfeited  for  his  fail- 
ure to  appear  as  a  witness,  that  morning ; 
also  against  the  sureties,  L.  M.  Ward  and 
W.  M.  Wren. 

W.  M.  Wren  knew  Strickland,  saw  him  last 
Tuesday  afternoon,  last  about  4  o'clock,  at 
his  home.'  He  bad  made  a  search  for  him 
tAnce  then,  but  could  leam  nothing  of  him. 
He  was  not  in  the  community  where  he 
formerly  lived. 

L.  M.  Ward,  the  other  surely,  testified  that 
he  saw  witness  last  a  week  ago.  He  had 
been  sleeping  and  staying  at  Ward's  house.i 
Strickland  told  him  he  was  going  to  Wren's 
and  Ward's  brothers  and  Joe  Baur's.  He 
has  searched  for  him,  but  could  not  find 
him.  He  inquired  at  his  brother's  but  Strick- 
land did  not  go  there. 

Chester  Strickland,  brother  of  F.  L.  Strlck- 
land,  swore  he  saw  F.  h.  last  Saturday 
night  a  week  ago  at  I..uke  Ward's ;  does  not 
know  where  he  is.  Had  not  heard  of  him 
since  then;  he  was  an  unmarried  man  and 
lived  at  defendant's  home  up  to  the  time  of 
the  killing;  their  mother  lived  at  Dewey, 
Okl.;  F.  L.  did  not  say  anything  to  him 
about  going  to  any  place. 

Upon  this  showing  the  court  permitted  the 
state  to  introduce  the  written  testimony  of 
said  witness  taken  at  said  preliminary  trial, 
to  all  of  which  appellant  objected  and  ex- 
cepted. 

Jn  the  case  of  Warren  v.  State,  6  Okl.  Cr. 
1,  115  Pac.  812,  34  L.  R.  A.  (N.  S.)  1121,  this 
court  held  that  the  constitutional  provision 
wblch  guarantees  to  a  defendant  the  il^t  to 


be  confronted  by  the  witnesses  against  him 
Is  fully  complied  with  when  the  defendant 
has  tuid  the  opportunity  to  cross-examine 
the  said  witnesses  in  a  preliminary  trial  be- 
fore a  Justice  of  the  peace.  When  this  has 
been  done,  and  upon  a  subsequent  trial  of 
the  said  cause,  if  it  is  satisfactorily  proven 
tbat  such  witnesses  have,  since  the  former 
trial,  died,  become  Insane,  left  the  state,  or 
that  th^  whereabouts  cannot  with  due  diU- 
gence  be  ascertained,  or  are  sick  and  unable 
to  testify,  the  testimony  of  such  witnesses 
given  uiwn  said  former  trial  may  be  proven 
upon  the  subsequent  trial. 

In  the  case  of  McNamara  v.  State,  60  Ark, 
400,  30  S.  W.  792,  the  previous  testimony  of 
an  absent  vrltness  was  admitted  where  It 
was  shown  that  a  subpoena  and  an  attach- 
ment had  been  in  the  hands  of  the  officers 
for  said  witness,  and  that  they  had  made 
every  effort  to  find  him  and  were  informed 
by  those  who  knew  that  he  was  out  of  the 
state. 

In  the  case  of  State  v.  King,  24  Utah,  488, 
68  Pac.  420,  91  Am.  St  Rep.  808,  the  coort 
said :  "The  testimony  tends  to  show  that  the 
witness  could  not  t>e  found,  and  the  trial 
court  had  a  right  to  exerdse  his  discretion 
In  the  admission  of  the  testimony,  provided 
he  did  not  abuse  such  discretion.  The  rea- 
sons given  for  the  absence  of  the  witness 
were  reasonable,  and  were  satisfactory  to 
the  trial  court  We  axe  not  prepared  to  say 
that  the  discretion  of  the  ooort  was  Im- 
properly exercised.'* 

In  the  case  of  Fettle  Boyd,  16  Gal.  App. 
130,  116  Pac.  S23,  the  court  said:  "Where 
a  trial  court.  In  Its  dlscretloa,  admitted  the 
testlfuony  of  an  absent  wltnoss,  given  at  a 
preliminary  hearing,  it  must  be  presumed 
on  appeal  tbat  the  discretion  was  properly 
exerdsed.'* 

In  the  case  of  Sbadc^rd  t.  State,  33 
Ark.  539,  the  previous  teatlmoiv  of  an  absent 
witness  was  admitted  upon  proof  tbat  the 
witness  had  been  placed  under  a  recogni- 
zance which  he  bad  forfeited  and  that  he 
could  not  be  found  by  the  officers  after  a 
dillgrat  search. 

In  the  case  of  People  t.  Melandree,  4 
Cal.  App.  896,  88  Pa&  372,  the  previous  tes- 
timony of  an  absent  witness  was  admitted, 
where,  after  considerable  search  in  and 
about  the  place  frequented  by  the  witness, 
the  officers  bad  been  unable  to  find  him. 

In  tbe  case  of  People  v.  Fish,  125  N.  T. 
136,  26  N.  E.  319,  the  previous  testimony 
of  an  absent  witness  was  admitted,  where 
It  was  proved  that  the  witness  had  been  sub- 
poenaed. He  stated  he  was  going  to  his  sis- 
ter's and  would  ap[>ear  in  court.  Upon  his 
failure  to  appear  the  officers  went  to  his 
sister's,  bnt  could  not  find  blm  or  leam  of 
his  whereabouts. 

We  know  of  no  higher  or  safer  authority 
than  Prof.  Wlgmore.  In  volume  2,  par.  1405, 
ot  bis  work  on  Erldence,  Prot  Wlgmore 
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sa J8 :  **It  the  witness  bas  disappeared  from 
obserratlon,  he  is  in  effect  unavailable  for 
the  pnrpose  of  compelling  his  attendance. 
Such  a  disappearance  la  shown  by  the  party's 
inabUitif  to  find  Mm  after  diligent  search. 
The  only  objection  to  recognizing  this  ground 
of  nnaTaHlblUtT  is  the  possibility  of  coUn- 
rioQ  between  party  and  witness;  but  sup- 
posing the  court  to  be  satisfied  that  there  has 
been  no  collusion,  and  that  the  search  has 
been  bona. fide,  this  objection  loses  all  of  Its 
force.  For  former  tegtimont/  this  cause  of 
unaTallabtlity  has  long  been  recognized.  It 
ought  equally  to  suffice  for  depotitions." 

In  tile  case  at  bar  the  evidence  fully  Justi- 
fies the  conclusion  of  the  trial  court  that 
the  absent  witness  had  left  the  Jurisdiction 
of  the  court  for  the  purpose  of  avoiding  giv- 
ing testimony  against  appellant  There  is 
not  a  single  circumstance  in  the  evidence 
which  Indicates  any  collusion  between  the 
absent  witness  and  the  prosecution.  We  do 
not  believe  that  the  attorneys  who  repre- 
sented appellant  are  in  any  manner  respon- 
sible for  the  disappearance  of  this  witness. 
We  bare  not  overlooked  the  t&ct  that  this 
witness  previously  resided  at  the  home  of 
appellant,  and  as  he  was  the  only  eyewit- 
ness for  the  state,  and  as  bis  testimony  was 
most  damaging  to  appeUant,  It  is  safe  to  as- 
sume that  bis  absence  was  caused  by  a  de- 
sire on  his  part  to  benefit  appellant  If,  un- 
Aet  drcnmstances  of  this  character,  the  statci 
Is  not  permitted  to  reproduce  the  testimony 
of  a  witness  who  bad  previously  been  con- 
fronted by  an>cllant  and  wbo  testifled  and 
was  oroBS-ezamined  faUy,  then  it  is  within 
the  power  of  a  defendant  or  bis  friends  to 
bare  an(^  a  witness  leave  Cbe  Jurisdiction  of 
the  court  and  thereby  deprive  the  state  of 
bis  testimony  altogetber.  This  would  often 
result  In  the  miscarriage  of  Justice. 

W«  Ibink  tbe  ruling  of  the  trial  coort  'in 
all  rewacts  correct  in  admittfaig  the  testi- 
mony of  the  witness  Strickland. 

[4]  Fourtta.  Counsel  for  appellant  complain 
of  ranarfcs  made  by  the  coonly  attorney  in 
bis  <aoaing  argament  to  tlie  Jury.  It  is  not 
necessary,  however,  for  us  to  discuss  in  de- 
tail the  nature  and  character  of  the  remarks 
made,  because  upon  a  consideration  of  the 
entire  record  it  affirmatively  appears  that 
appellant  was  not  injured  thereby.  If  the 
minds  of  the  Jurors  had  been  misled  or  In- 
flamed against  appellant  by  anything  said  by 
tbe  county  attorney,  they  never  would  have 
found  ai^llant  gidlty  of  manslaughter  In 
the  first  degree,  when  the  evidence  makes 
out  a  plain  case  of  a  brutal  and  a  cowardly 
murder. 

The  facts  of  this  case  with  unerring  cer- 
tainty point  to  the  guilt  of  appellant  and 
demonstrate  that  his  defense  was  a  pure 
and  transparent  fabrication.  A  few  min- 
utes before  the  fatal  difficulty  occurred  ap- 
pellant went  to  tbe  house  and  armed  blmself 
wiOi  an  automatic  ^stol,  but  claims  not  to 
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know  why  he  did  this.  Be  wanted  tbe  Jury 
and  court  to  believe  that  while  be  was  qnletly 
and  peaceably  talking  to  tbe  deceased,  wbo 
he  claims  was  his  friend,  a  hound  *dog  came 
up,  and  that  he  (appellant)  then  drew  Iiis 
pistol  from  his  podtet  declaring  that  he 
would  shoot  the  dog,  and  that  thereupon  de- 
ceased without  cause  and  without  saying  a 
word  interfered  and  attempted  to  take  the 
pistol  away  from  appellant,  and  that  while 
they  were  scuffling  together  for  tbe  posses- 
sion of  the  pistol  they  fell  over  the  tongue  of 
the  wagon,  and  the  pistol  was  acddCTtally 
discharged,  and  tbe  deceased  was  killed.  Up- 
on its  face  this  statement  is  unreasonable.  If 
not  absolutely'  impossible.  If  it  were  tnie 
that  appellant  and  deceased  were  scnfflls? 
over  the  i^stol  when  it  was  dischaxf^ed,  and 
if  It  were  possible  for  them  to  have  had  their 
hands  in  such  a  position  that  the  wound 
could  have  been  inflicted  upon  the  deceased 
as  described  by  the  physicians,  tben  they 
would  necessarily  have  been  so  close  together 
that  deceased  would  have  be^  badly  powder 
burned  from  the  effects  of  the  shot  The 
defense  of  appellant  \a  Inconsistent  with  the 
physical  facts  of  the  case.  The  testlmmy 
show  that  there  was  a  fresbi  wound  ot 
bruised  place  on  the  face  of  deceased  be- 
neath his  right  eye  which  the  doctors  tesd- 
fled  was  tafiicted  prior  to  death.  If  this 
wound  was  inflicted  by  tbe  fall  vt  tbe  de- 
ceased at  tbe  time  tbe  sliot  tna  fired,  be 
must  bave-  fallen  on  his  face;  tben  anieUanc 
could  not  have  been  in  front  ai  bim  strug- 
gling with  bim  for  the  plst<d.  All  «f  the 
facts  sustain  tlie  testimony  of  tbe  state's 
witness  Strickland  that. tbe  deceased  and 
appellant  immediate  befbre  the  sbootinK 
had  some  words  wltb  refemoe  to  a  eon- 
troversy  involving  their  wives,  and  tbat  de- 
ceased's only  offense  crai^sted  tn  statbqc  that 
bis  wife  had  told  tbe  tnttb:  that,  ancneA 
at  this,  appellant  pressed  tbe  coatrorwsy  and 
drew  bis  pistol  with  one  band  and  knoAed 
tbe  deceased  down  with  tbe  otbw ;  that  de- 
ceased made  no  resistance,  but  stated  to  ap- 
pellant, "Ton  have  sot  me  bested";  that  then 
tbe  apipellant  deliboat^  diot  tbe  deceased 
while  the  deceased  was  sitting  upon  tbe 
w^cm  tongae  and  not  making  any  attack 
wliatever  upon  ai^>ellant  It  is  true  that 
the  testimony  shows  tbat  appelant  was  more 
or  less  under  tbe  influence  of  intoxlcattn^ 
liquor,  but  that  he  knew  exactly  what  be 
was  doing,  and  that  be  Intended  to  UU  de- 
ceased conclusively  appears  from  the  record. 
This  was  therefore  a  case  of  mordw  and  was 
not  manslaughter. 

Instead  of  being  influenced  by  improper 
motives  or  acting  upon  prejudice  against  ap- 
pellant, tbe  record  shows  tbat  ttie  jury  in 
great  mercy  erred  in  convicting  bim  of  a 
lesser  degree  of  offense  than  that  of  which 
he  was  guilty. 

The  Jury  wm  evidently  infiu^ced  in  ar- 
riving at  tb^  verdict  b7  Oa  fact  that  sp- 
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L>eUant  ud  (he  flacwwJ  prerloiu  to  tbe 
bomkide  had  been  fiiends,  aud-lQr  tbe  fnr- 
Uier  fkct  that  at  the  time  of  the  homi- 
cide appellant  vu  more  or  less  under  the 
infloenee  of  Intoxtcatlng  liquor.  Tet  there 
Is  nothing  In  Qie  teatbnony  to  show  that  ap- 
pellant was  80  much  mider  the  influence  of 
intoxicating  lignoie  as  to  be  unable  to  under- 
stand the  nature  and  consequences  of  his 
act  and  incapable  of  fcmulng  a  premeditated 
design  to  take  the  life  of  the  deceased.  On 
the  contrary,  the  evidence  did  show  that  ap- 
pellant acted  deliberately  and  knew  exactly 
what  he  was  doing.  Bnt  In  this  case,  as  they 
do  in  many  others,  the  jury  made  undue  al- 
lowances for  the  weaknesses,  frailties,  and 
Imperfections  of  mankind,  and  fonnd  appel- 
lant guilty  of  manslaughter  in  the  first  de- 
gree when  he  should  have  been  convicted  of 
mnrder.  But  this  Is  an  error  of  which  ap- 
pellant cannot  complain,  because  It  Inures  to 
hia  benefit  But  it  at  least  shows  that  the 
jury  were  not  influenced  by  improper  mo- 
tires  in  flndlng  the  defendant  guilty,  and 
that  appellant  was  not  injured  by  the  re- 
marks of  the  count?  attorney. 

[I]  Fifth.  A'  number  and  variety  of  other 
exceptions  are  presented  and  argned  with 
great  ability  and  at  length  In  the  brief  by 
counsel  for  appellant.  A  number  of  the 
rolings  made  by  the  trial  court  are  subject 
to  the  criticisms  made  by  counsel,  but  we 
do  not  think  that  any  of  them  affect  the 
substantial  questions  involved  In  this  case, 
or  could  have  Influenced  the  Jury  improper- 
ly against  appellant.  By  the  terms  of  our 
statute  this  court  la  prohibited  from  revers- 
ing a  nmvlctlon  upon  any  exception  or  rul- 
ing of  the  trial  court,  unless  It  appeara  from 
an  examination  of  the  entire  record  that 
the  appellant  was  deprived  of  some  substan- 
tial right  thereby.  See  Byers  v.  Territory, 
1  OkL  Cr.  677,  100  Pac.  261,  103  Pac.  532, 
and  every  case  decided  since  by  this  court  In 
which  this  question  has  been  mentioned. 
This  is  not  only  the  statute  law  of  Okla- 
homa, but  it  la  fully  sustained  by  reason 
and  Justice.  We  very  much  doubt  if  an 
absolutely  flawlees  trial  from  a  technical 
Btandp<^t  was  ever  had  In  a  hotly  contest- 
ed case  when  able  counsel  appeared  for  both 
aides.  If  convictions  are  to  be  revived  up- 
on immaterial  errors,  the  courts  would  no 
longer  perform  the  duty  of  protecting  so- 
ciety, but  would  And  themselves  practically 
the  protectors  of  criminals.  Wherever  a 
substantial  right  is  involved  in  a  technical 
rule  this  court  will  enforce  such  rule  strict- 
ly. But  where,  as  In  this  case,  tbe  appel- 
lant la  dearly  guilty,  and  none  of  the  er- 
rors complained  of  were  calculated  to  In- 
floenee the  Jury  to  his  prejudice,  It  would 
be  a  miscarriage  of  Justice  to  set  aalde  the 
'vnviction. 

Jodgea  should  always  remember  that  laws 
are  «iacted  to  be  enforced,  and  that  peoal- 
tiea  are  prescribed  to  be  Inflicted  upon  those 


vho  violate  the  law,  and  that  oonrts  are  es- 
tablished and  supported  by  the  people  sole- 
ly for  the  purpose  of  administering  Justice 
and  protecthv  the  people  In  their  property 
and  in  their  lives,  and  that  it  Is  a  pervert 
flion  of  their  iwwers  and  duties  for  courts 
to  administer  the  law  for  any  other  pjuc- 
pose  than  that  of  the  protectlcn  of  aoctety. 
An  appellate  court  has  no  right  to  assume 
that  the  trial  Judge,  the  county  attorney, 
and  the  jury  have  mtored  into  a  oonspira<7 
to  nnlawfolly  deprive  a  def^dant  of  his 
liberty.  These  persons  are  all  offlcers  of  the 
law  and  are  acting  under  oath,  and  every 
presumption  must  be  iadulged  in  favor  of 
the  regularity,  good  fftltti,  and  Justice  ot 
their  action. 

[I]  Beftne  convicUon  .a  person  charged 
with  crime  Is  {oeaumed  to  be  innocent  A 
defendant  participates  in  the  selection  of 
the  Jury,  and  when  a  Juror  Is  accepted  by 
a  defendant  he  thereto  vouches  for  the  In- 
telllgettce,  integrity,  and  impartiality  of  such 
juror,  and  he  is  bound  thereby  unless  the 
contrary  alBrmaUv^  appears  from  the  rec- 
ord. Therefore,  after  a  Jury  has  fonnd  a 
defendant  guilty,  the  presumption  of  Inno- 
cence is  destroyed,  and  upon  appeal  the 
counter  presumption  prevails;  that  is,  that 
the  verdict  of  tike  Jury  is  rig^t  and  that 
the  appelant  Is  gi^ty.  Appellate  courts 
have  no  ngbt  to  act  as  counsel  for  a  de- 
fendant and  hunt  for  excuses  to  set  aside 
the  verdicts  of  Juries  and  tbe  Judgments  of 
courts,  and  no  case  should  be  reversed  unless 
It  afflnnatlTely  appears  from  the  record  that 
the  trial  court  committed  material  error 
to  the  Injury  of  the  appellant,  or  that  the 
Jury  were  inflUCTced  by  improper  motives, 
or  that  the  verdict  is  contrary  to  the  evi- 
dence There  should  be  an  end  to  criminal 
trials,  for  It  is  the.  nearness  and  certainty 
of  punishment  which  deters  criminals  and 
thereby  protects  society.  This  court  Is  un- 
alterably committed  to  the  enforcement  of 
these  principles  for  the  purpose  of  protect- 
ing property  rights  and  making  human  life 
safe  and  sacred  in  Oklahoma. 

We  find  no  material  errors  In  the  record. 
The  Judgment  of  the  lower  court  is  there- 
fore In  all  things  afttrmed. 

ARHSTBOMG,  P.  J.,  and  DOYLB,  J.,  con- 
cur. 


(»  Okl.  Cr.  nO) 
Bx  parts  CDANIELti. 

(Criminal  Court  of  Annals  of  Oklahonia.  Hay 

9^  19180 

Petltkm  for  writ  f»f  habeas  corpus  \a  Jcbbb 
O'DanlelL   Writ  denied. 

S.  B.  tiarrett  and  S.  J.  Osstlemaa,  both  U 
A\taB,  for  petitioner.  The  Attorney  General, 
for  rnpondent 

PER  GURIAH.  The  petition  for  writ  <tf  ha- 
beas corpus  discloses  the  fact  diat  petitioner  is 
confined  la  the  county  jail  of  Jackson  county 
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oDder  and  bj  Tlrtae  (rf  two  Bepaiate  oommit- 
mentB  issued  on  two  separate  judgments  ren- 
dered in  the  county  court  of  said  coanty  against 
bim  for  violations  of  the  prohibition  law.  The 
petitioner  avers  that  hto  imprisonment  is  Illegal, 
In  that  the  two  sentences  as  a  matter  of  law 
ran  concurrently,  not  being  made  cumulative 
by  the  judgment  of  the  court,  and  petitioner, 
having  been  confined  a  sufficient  length  of  time 
to  thus  execute  and  satisfy  both  sentences,  is 
therefore  entitled  to  be  discharged. 

The  record  shows  the  first  judgment  was  ren- 
dered at  the  January  term,  and  the  second  at 
the  May  term.  By  nameroui  decisions  of  this 
court  it  has  been  held  that,  if  the  defendant 
has  been  convicted  of  two  or  more  offenses  be- 
fore the  judgment  and  sentence  in  any  one  has 
been  executed  and  ntlsfied,  the  imprisonment 
ander  one  sentence  is  to  commence  on  the  exe- 
cution of  the  other,  whether  or  not  the  jadg- 
meot  and  sentence  so  recites. 

Oar  Penal  Code  provides  (section  2818) : 
"When  any  person  is  convteted  of  two  or  more 
crimes  before  sentence  has  been  pronounced  upon 
bim  for  either,  the  imprisonment  to  which  he 
is  sentenced  upon  the  second  or  otber  subse- 
qneut  conviction  must  commence  at  the  termina- 
tion of  the  first  term  of  imprisonment  to  which 
be  shall  be  adjudged,  or  at  the  termination  of 
the  second  or  other  subseQuent  term  of  inl^ 
prisonment,  as  the  case  may  be."  The  applica- 
tion of  the  petitioner  fails  to  show  that  the 
judgment  and  sentence  nnder  whidi  he  is  im- 
prisoned has  been  executed  or  satisfied,  or  that 
he  is  entitled  to  a  release. 

Hence  the  writ  of  habeas  corpo*  is  denied. 


(S6  N«v.  W) 

WOLP  T.  HUMBOLDT  OOUNTT. 
(No.  2,028.) 

(Supreme  Conrt  of  Neyada.   May  2.  1913.) 

1.  Appeal  and  Esbob  (8  907*)— Appeal  from 
JUDQUENT  ALONE— Review— Pbesumption 8. 

The  court,  on  appeal  from  a  judgment 
only,  will  presnme  that  the  evidence  is  sufB- 
dent  to  support  the  findings  of  the  trial  conrt. 

[Ed.  TJote.— For  other  casM,  s^  Appeal  and 
Error,  Cent  Dig.  |!  2899.  2011-2915.  2916, 
867&.  S674,  8676.  3678;  Dec.  Dig.  {  U07.*] 

2.  ACOOBD    AND    SaTIOTAOTIOII    (|  1*>— ACIS 

CoNSTiTUTiNO— Evidence. 

To  support  a  plea  of  accord  and  satisfac- 
tion, it  must  clearly  appear  from  the  evidence 
that  there  was  in  fact  a  meeting  of  the  minds 
of  the  parties  on  that  point,  and  the  proof  may 
not  depend  on  the  construction  that  may  be 
placed  on  a  statute. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Gent  Dig.  H  1-18;  Dec  Dig.  f 
I.*] 

&  AocoBO  AHD  Satisfaction  (|  26*)— ESstab- 

USHUENI— BUBDER  OF  PBOOF. 

A  party  seehing  to  avail  himself  of  a  plea 
of  accord  and  satisfaction  has  the  burden  of 
proving  clearly  a  meeting  of  the  minds  of  the 
parties,  Bccompanied  by  a  snffident  consider- 
ation. 

[Ed.  Note.-'For  other  cases,  see  Accord  and 
Satisfaction*  Omt  Dig.  ||  1^165;  Dec  Dig. 
I  26.*] 

4.  ACOOBD  AND  SATIBFAOnON  ({  10*)— GlAIUS 

Against  Couhtt— Disallowance  in  Past 
—Effect  of  Acobptancx  of  Part  Air 

LOWED. 

A  party  who  accepts  the  amount  allowed 
on  his  claim  against  a  county,  disallowed  In 
part,  is  not  estopped  from  recovering  the  part 
disallowed,  unless  the  acceptance  was  under 


circumstances  disclosing  a  settlement  «r  eoo- 

promise  of  the  matters  in  dispute. 

[Ed.  Note.~For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  H  67-74;  Dec.  Dig.  1 
10.*] 

6.  Counties  <(  206*)  —  Claius  —  Disallow- 
ance IN  Part— ElmECT  of  Accbptahob  or 
Pabt  Allowed. 

Under  Bev.  Laws,  |  1523,  prohibiting  se- 
tions  on  a  demand  against  a  county,  unless 
first  presented  to  the  county  commissioners  and 
county  auditor  for  allowance,  and  providing 
that  where  they  fail  to  allow  the  same,  or 
some  part  thereof,  the  claimant  may  aue.  and 
sections  1635  and  1541,  providing  tiiat  de- 
mands against  a  coanty  must  be  presented  in 
the  form  of  bills,  one  having  several  liquidated 
claims  may  put  them  in  one  bill,  and  where 
specified  demands  are  allowed  and  others  reject- 
ed the  claimant  may  accept  the  amonttt  allowed 
and  sue  for  the  claims  disallowed  in  whole  or 
in  part ;  and  a  constabte  presenting  monthly 
bills  made  op  of  various  items  for  services 
rendered,  for  which  the  statute  prescribes  fees, 
may  accept  the  part  allowed  and  sne  for  the 
part  disallowed,  tboogh  in  the  case  of  an  an- 
liguidated  demand  the  allowance  of  a  part  re- 
quires claimant  to  accept  the  part  aa  satisfac- 
tion for  the  claim,  or  sue  for  tbe  mtire  de- 
mand. 

[Ed.  Note.— For  other  cases,  see  Counties, 
^t^Dig.  H  322,  323,  325-330;   Dec  DigTj 

6.  Shbbiffb  and  Constables  ^  30*>-Coif- 
PXNSATION— CONTBAOIS— TAUDirr. 

The  eonatable  of  a  town,  who  perfmrns 
services,  the  fees  for  which  are  fixed  by  stat- 
ute, may  not  accept  a  greater  sum,  nor  may 
the  coanty  commissioners  tender  a  leas  sum; 
and  an  agreement  to  accept  a  areater  la  illegal, 
and  an  agreement  to  accejtt  a  Tese  aam  ia  void, 
as  contrary  to  public  policy. 

[Ed.  Note— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  |  47 ;  Dec  Dig.  |  30.*] 

Appeal  firam  DlsMct  Cbart;  Bumboldt 
County ;  "U  N.  Frendi.  Judge. 

Action  b7  Phillip  H.  Wolf  agafiist  Hum- 
boldt County.  From  a  Jadgment  Ua  plaintiff, 
defendant  appeals.  Affirmed. 

Salter  &  Robins,  of  Winnemncca,  for 
appellant  Made,  Green,  Brown  A  Hear, 
of  Beoo,  for  respondent 

McCARRAN,  J.  This  Is  an  action  wherein 
Phillip  H.  Wolf,  the  constable  of  I>ke  town- 
ship, Lovelock,  Humboldt  county,  brought  suit 
in  tbe  district  court  In  and  for  Humboldc  coan- 
ty to  recover  on'  certain  claims  for  services 
rendered  by  him,  acting  as  constable  of  said 
township.  His  claims  had  been  luresented  to 
tbe  board  of  county  conunlsstoners  of  Hum- 
boldt county,  and  were  by  said  board  disal- 
lowed in  part  The  case  was  tried  In  the 
district  court  of  Humboldt  county,  with  Hon. 
L.  N.  French,  judge  of  the  Eighth  judicUl 
district  for  Churchill  county,  presiding. 
Judgment  in  the  lower  court  was  rendered  In 
favor  of  the  plaintiff,  and  a  lengthy  decision 
in  writing  was  filed  by  the  learned  Judge. 
No  motion  for  a  new  trial  was  made,  and  tlte 
case  comes  to  this  court  on  appeal  from  the 
Judgment  alone. 

In  their  opening  brief  oounsd  for  ai^fei- 
lant  submits  but  one  cont^tlon  for  this  court 
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to  (letennliie,  namely:  "As  respondent  ac- 
cepted and  was  paid  tbe  allowance  on  10 
claims  made  hj  the  county  commissioners, 
is  he  entitled  to  sne  for  the  amoants  so  dis- 
allowed?" 

The  picture  of  tbe  10  claims  in  qaeatUm  Is 
bere  given: 


Demand. 

Allowed  For. 

Difference. 

f  222  55 

$  202  55 

f  20  00 

34  95 

32  25 

2  70 

192  40 

54  20 

138  00 

210  45 

166  90 

43  65 

437  40 

427  40 

10  00 

334  15 

31S  55 

15  60 

168  80 

166  00 

2  80 

454  35 

28  80 

425  55 

241  05 

139  6S 

101  40 

431  36 

260  00 

181  35 

Total...  VZ.tZr  45 

11,788  BO 

1940  95 

[1]  AiveUut  claims  that  the  judgment  en- 
tered below  aboold  be  reduced  In  tbe  som  of 
9M0.96,  fOT  the  reason  that  resppndoits  ac- 
c^tance  of  the  part  allowed  constitnted  ac- 
cord and  satisfaction,  and  he  Is  barred  from 
recorering  the  balance.  It  Is  a  well-«ettled 
rule  that  on  an  aniieal  from  a  Judgment  only 
tbe  reviewing  court  will  presume  that  the 
eTldmoe  was  anfflclent  to  suMKwt  the  con- 
dnsloiu  of  the  trial  court  The  only  thing 
left  toe  this  court  to  dedde  Is:  Did  tbe  acts 
of  respondent  in  acceptii^c  the  part  allowed 
by  tbe  conunlBsicniers  on  the  various  claims 
constitute  a  bar  to  his  suit  for  that  part 
rejected  1^  the  commissltmers? 

[2]  In  order  to  support  a  plea  of  accord 
and  satlaftietlon.  It  nmat  clearly  appear  from 
the  evidence  that  there  was  in  fiict  and  In 
reality  a  meeUnff  of  the  minds  in  accord  and 
In  satisfaction.  The  conclusion  of  acccnd  and 
satisfaction  should  not  be  supported  by 
mythical  or  theor^ical  reasoning;  nor  should 
a  matter  so  important  rest  upon  atv  finespun 
argumoit  Proof  of  accord  and  satlafttctlon 
should  not  depend  upon  the  constmctlon  that 
might  be  placed  up<ai  a  statute;  nor  should 
it  be  maintained  as  a  ^ttfoll  into  whltb  the 
unwary  may  fall  by  scnne  act  wholly  unin- 
tended to  express  his  aoqulesoence  In  a  trans- 
action, wherein  his  lade- of  experience  or  lack 
of  knowledge  of  technical  law  might  debar 
him  from  a  right  of  action— might  derive 
bim  of  his  "day  In  coart" 

[I]  Tbe  general  trend  of  modem  decisions 
tndfcates  that  the  courts  are  determined  to 
establish  a  principle  that  he  who  avails  him- 
self of  a  plea  of  accord  and  satisfaction 
must  bear  the  burden  of  proof;  he  must  es- 
tablish clearly  that  there  was  a  meeting  of 
^e  minds  of  the  parties,  accompanied  by  a 
sufficient  consideration. 

[♦]  Appellant  dtes  the  case  of  Wapello 
County  V,  Slnnaman,  reported  in  1  G.  Greene 
(Iowa)  413,  Fulton  v.  Monona  County,  47 
Iowa,  622,  and  Brick  v.  Plymouth  County,  63 
Iowa,  462,  19  N.  W.  304.  These  cases  were 
referred  to  and  commented  upon  In  a  later 
case  decided  by  tbe  Supreme  Court  of  Iowa, 
wititled  unison  v.  Palo  Alto  County,  reported 


In  65  Iowa,  19,  21  N.  W.  175.  In  this  latter 
case  the  court  very  properly  said  with  refer- 
ence to  the  former  decisions:  "Tbe  general 
principle  on  which  these  cases  were  decided, 
and,  as  we  thinly,  upon  which  all  others  in- 
volving like  states  of  facts  must  be  decided, 
Is  this:  Unless  tbe  party  has  accepted  the 
amount  allowed  on  his  claim,  nnder  such  cir- 
cumstances as  that  a  settlement  or  compro- 
mise of  matters  In  dispute  between  the  par- 
ties can  be  Inferred  tberefrom,  he  is  not  pre- 
cluded thereby  ftom  maintaining  his  action 
for  the  portion  disallowed.  If  the  board  of 
supervisors.  In  passing  npon  a  claim  against 
the  county,  should  allow  a  certain  per  cent, 
of  tbe  whole  amount  claimed  and  refuse  to 
allow  tbe  remainder  thereof,  they  would 
thereby  say  to  the  claimant,  in  effect,  that 
bis  claim,  as  made  by  him,  was  regarded  as 
unjust  or  invalid,  but  that  they  were  willing 
to  pay  the  amonnt  allowed  In  settlement  or 
compromise  of  It;  and  If,  with  full  knowl- 
edge of  the  action  which  had  been  taken  on 
bis  claim,  the  claimant  should,  without  ob- 
jection, accept  the  amount  allowed,  this 
should  be  regarded  as  an  acceptance  by  him 
of  tbe  terms  of  compromise  offered,  and 
he  ought  to  be  precluded  from  maintaining 
an  action  for  the  portion  disallowed.  But 
if  the  claim  should  Include  some  Items  about 
which  there  was  no  dispute  between  tbe  par- 
ties, and  others  that  were  denied,  and  the 
former  should  be  allowed  and  the  latter  re- 
jected, we  see  no  reason  for  holding  that  bis 
acceptance  of  tbe  nmount  which  was  not  at 
all_  disputed  should  bar  his  right  of  action 
for  the  items  which  were  denied  and  disal- 
lowed." 

We  think  that  this  expresses  the  true 
trend  of  modern  law  and  puts  a  correct  inter- 
pretation upon  the  whole  principle,  and  we 
would  go  even  further,  as  does  tbe  Colorado 
Court  of  Ai^eals  (Rio  Grande  County  v.  Hob- 
kirk,  13  Colo.  App.  180,  56  Pac.  993),  and  say 
that  proof  of  accord  and  acceptance  in  satis- 
faction must  be  clear. 

Independent  of  any  controlling  statutory 
provisions  modifying  tbe  law  of  accord  and 
satisfaction,  so  far  as  claims  against  coun- 
ties are  concerned,  there  is  nothing  in  this 
case  that  amounts  In  law  to  accord  and  sat- 
isfaction. We  recognize  that  It  Is  within 
the  power  of  the  Legislature  to  control  the 
manner  of  action  upon  claims  against  coun- 
ties. Many  of  the  decisions  that  have  been 
cited  to  this  court  are  based  upon  peculiar 
statutory  provisions  of  the  states  from  which 
the  decisions  are  cited. 

[8]  Tbe  section  of  our  general  county  gov- 
ernment act  applicable  to  this  case  is  as  fol- 
lows: "No  person  shall  sue  a  county  In  any 
case  for  any  demand,  unless  he  or  she  shall 
arst  present  his  or  her  claim  or  demand  to 
the  board  of  county  commissioners  and  coun- 
ty auditor  for  allowance  and  approval,  and 
if  they  fall  or  refuse  to  allow  the  same,  or 
some  part  thereof,  the  party  feeling  aggriev- 
ed maj  sue  tbe  county;  and  if  the  party  su- 
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Ing  recover  In  tiie  action  more  than  the  said 
board  allowed,  or  offered  to  allow,  said  board 
and  auditor  sball  allow  the  amount  of  aald 
Judgment  and  ooste  aa  a  Just  claim  against 
the  county;  but  If  the  party  suing  shall  not 
recover  more  than  the  board  and  auditor 
shall  have  offered  to  allow  him  or  her,  then 
costs  shaU  be  reeorered  against  blm  or  her 
by  tiie  county,  and  may  be  deducted  from 
such  demands.**  Berised  Law^  1  1523;  Gen. 
Oo.  Qor.  Act,  I  24. 

No  other  state,  so  far  as  we  hare'  been 
able  to  find,  has  a  similar  prorlalon,  and  this 
section  has  not  heretofore  been  conatrued  by 
thte  court  In  the  case  of  Bussell  t.  Esmer- 
alda Oonnty.  82  Ner.  804, 107  Pac.  890,  which 
was  an  action  by  the  constable  of  Goldfleld 
township  for  the  balance  allied  to  be  owing 
on  account  of  aereral  claims  presented 
against  that  comity  for  fees  aa  constable,  the 
question  waa  raised  in  the  dual  brief  of  the 
appellant,  undw  tlie  ■  section  dted,  supra, 
that,  as  the  ^lalntlfl  had  accepted  and  was 
pidd  the  amount  allowed  upon  the  several 
claims,  he  was  not  entitled  to  sue  for  the 
amount  fflaallowed.  The  question  was  not 
raised  In  the  lowor  court,  and  hence  was  not 
determined  in  tUs  court 

The  affect  of  aecticm  24,  supra,  depends  up- 
on the  omatmctlon  to  be  placed  upi>n  the 
word  "demand"  used  in  that  secUon.  By 
sections  1685  and  1641  of  the  Revised  Laws 
it  Ifl  pioTlded  that  claims  or  demands  against 
a  county  must  be  presented  in  the  form  of 
bills,  but  no  particular  fonn  Is  prescribed 
for  the  iwesoitatlon  of  the  same.  Several 
claims  or  demands  may  be  included  In  one 
or  several  bills.  If  the  person  having  sev- 
eral claims  or  d^nands  puts  the  same  on  one 
Mil,  each  separate  demand  must  necessarily 
be  acted  upon  by  the  board  of  county  com- 
ndaslonnrs.  If  certain  spedflc  demands  are 
allowed  and  others  rejected,  we  do  not  think 
It  was  the  Intent  of  the  section  of  the  stat- 
ute to  prohibit  the  claimant  from  accepting 
the  amount  allowed  for  the  undisputed  de- 
mands and  bringing  his  action  for  the  de- 
mands which  have  been  disallowed  in  whole 
or  in  part  The  fees  of  the  constable  are  fix- 
ed by  statute,  and  hence  the  fees  for  eacli 
service  rendered  by  him  in  his  official  ca- 
pacity constitute  a  separate  Item  of  demand 
against  the  county.  If  there  la  no  dispute 
as  to  the  service,  or  as  to  the  performance 
of  the  spedflc  offldal  act  for  which  a  fee 
item  Is  claimed,  there  can  be  no  question  as 
to  the  amount  he  Is  entitled  for  such  service 
or  act  Where,  as  in  tills  case,  the  consteble 
presente  monthly  bills  made  up  of  various 
items  for  services  rendered,  for  which  the 
stetute  prescribes  a  fixed  fee,  and  the  board 
of  commissioners  allows  certain  of  these 
items  and  disallows  others,  the  acceptence  of 
the  amount  allowed  Is  not  a  bar  to  an  action 
upon  the  demands  disallowed.  Where  there 
is  no  dispute  as  to  the  services  rendered,  the 
fee  for  the  service  la  a  liquidated  <dalm 
against  the  county. 


In  the  ease  of  an  nnUqnldated  demand 
against  a  connty,  the  allowance  of  a  part  by 
the  board  of  commiadon^  makes  It  Incnm- 
bent  upon  ttie  Claimant  to  acoq>t  tbe  part 
allowed  as  entire  satisfaction  for  the  daim, 
or  SUA  for  the  entire  amount  ot  the  demand. 

In  the  case  of  Clarice  v.  Lyon  Goonly,  T 
Nov.  76,  the  county  employed  an  attorn^  to 
r^iresent  it  in  certain  lltlgatlooa.  A  dalm 
waa  presented  for  the  reascMiable  value  ct 
services  rendered.  This  was  an  unliquidated 
demand,  and  was  disallowed  in  part  only. 
If  then  had  been  an  acceptence  of  tbe  part 
allowed,  it  would  have  been  a  ratilleatlon 
and  a  bar  to  tiie  right  of  action  for  Cbe  bal- 
ance. 

The  appellant  contends  that  respondent 
should  have  refused  to  accept  the  part  allow- 
ed by  the  board,  knd  should  liave  aned  for 
tbe  wh(de  sum.  We  do  not  bdleve  tliat  Uds 
is  sound  reasoning.  If  there  was  no  nwettng 
of  the  minds  by  way  of  compromiBe:,  then 
there  was  no  compromise  of  the  disputed 
claims;  hence  the  part  allowed  was  only  a 
part  of  what  mi^t  be  legally  due.  The 
very  extreme'  application  of  the  prlnei^  ot 
acceptence  ot  a  part  ot  a  dalm  bdng  a  bar 
to  an  action  for  the  balance  Is  expressed  by 
the  Supreme  Court  of  Arliona  In  tbe  case 
of  Yavapai  Connly  v.  O'Neill,  retorted  In  S 
Ariz.  363,  29  Pac  482,  and  this  was  laider- 
ed  In  the  light  of  a  particular  atatate.  W^ 
can  see  no  good  reason  why  one  who  may 
be  in  the  service  of  a  eount7  in  any  capadty, 
with  fixed  fees  for  services,  where  the  coun- 
ty board  allows  one  part  of  his  claim,  dioold 
be  preduded  from  drawing  down  tlie  part 
allowed  and  submitting  his  claim  for  tbe 
balance  by  way  of  a  suit  In  a  court  having 
power  to  try  and  determine  tlie  controversy 
along  legal  lines.  In  our  opinion,  the  claim- 
ant should  not  be  compelled  to  go  without 
the  benefit  of  the  part  allowed  until  the 
courts  might  adjudicate  his  right  to  tbe  pert 
disallowed,  unless  it  clearly  appears  tlut  he 
accepted  the  amount  offered  in  conqiromiaB 
or  sattsfactlon  for  the  whole,  and  wbm  that 
Is  estebllshed  his  right  of  action  ceases. 

In  the  case  undw  consideration  the  one 
question  for  the  court  to  determine  la:  Did 
the  acceptence  of  a  part  of  the  claim  coosd- 
tute  a  bar  to  an  action  for  the  remainder  of 
the  dalm  disallowed  by  tbe  comtnlasloners? 
If  there  had  been  a  compromise  volunterlly 
entered  into  between  the  board  and  Wolf. 
If  there  had  been  a  meeting  of  the  minds, 
wherdn  the  officer  tiad  agreed  to  accept  the 
part  recdred  In  satlstecUon  for  the  whols^ 
if  the  trial  court  could  reasonably  infer  that 
the  officer  at  the  time  of  drawing  the  war- 
rant took  the  sum  tendered  In  settl«nent  or 
compromise.  If  there  had  been  a  reconsider- 
ation on  tbe  part  of  the  claimant  and  a  vol- 
untery  acceptance  of  the  part  of  his  claim 
In  discharge  of  the  whol^  then  the  plea  of 
accord  and  satisfaction  would  have  bem 
well  founded,  and  under  ttiat  stete  of  af- 
Calra  tbe  dalmant  would  tiavs  bew  barred 
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from  maintalidiig  an  action  for  the  balance. 
Bat  It  waa  Incumbent  upon  Ote  appelant, 


aa  deftedant,  in  the  court  beknr,  to  prora 
some  of  tbeae  condltiona  deaTlr.  The  trial 
court  found  that  theae  teqnisitea  had  not 
been  proven,  and  thla  being  an  appeal  from 
the  Judgm^t  only  this  court  is  compelled 
to  preaume  Uiat  Uie  erideooe  preaented  to 
the  trial  court  was  such  as  supported  the 
^n^ngu  of  that  tribunal.  The  mere  accept- 
ance of  the  part  of  an  itemised  claim  allov- 
ed,  whwe  such  items  are  liquidated,  will  not 
debar  the  daimant  from  maintaining  an  ac- 
titm  for  the  Itans  disallowed. 

[I]  It  is  scarcely  necessa^  for  us  to  con- 
alQer  the  right  of  the  respondent  In  tills  case 
to  accept  a  less  sum  than  that  fixed  by  law 
as  a  fee  for  each  particular  sorrice  rendered, 
and  we  do  not  consldw  thla  p(dnt  particu- 
larly vital  in  Qda  easfe  Notwithstanding 
that,  however,  we  may  say  that,  as  constable 
at  Lake  township,  the  fees  of  the  respondent 
for  each  service  performed  were  fixed  by 
statute.  He  would  have  no  xlEht  to  accept 
a  greater  sum  than  that  which  the  law  pre- 
scribed; nor  would  the  board  of  county  com- 
missioners have  the  right  to  tender  a  leas 
sum  than  that  whldi  the  law  proserlbed  for 
each  item  of  service.  The  former  would  be 
111^1,  and  the  latter  would  be  caa.txB.rj  to 
pnbllc  policy;  and  any  agreement  that  ndght 
be  altered  into  between  the  board  of  county 
eommlsstoners  and  the  respondent '  in  this 
case  for  the  payment  and  acceptance  of  a 
less  sum  for  any  parttcular  service  than  that 
tee  fixed  by  statute  would  be  yoM,  being 
contrary  to  public  policy.  Ueehem's  Public 
Officers,  I  877. 

The  cont^tlon  of  appellant  has  been  ably 
briefed  and  presented  by  Hessrs.  RoUu  ft 
Salter,  special  counsel  for  the  dtfendant 
county,  and  thdr  positton  la  somewhat  sus- 
tained by  a  line  cf  decisions  setting  forth,  as 
we  have  expressed  It,  the  extreme  Umtts  to 
which  a  plea  of  accord  and  satlMactlon  may 
go ;  but  It  is  our  opinion  that  in  this  case, 
as  in  all  others  inv<dvlng  the  same  matters, 
tbe  broader  and  more  liberal  view  is  sup- 
ported by  a  stronger  reasoning  expressed  In 
the  more  modem  Hue  of  decisions. 

The  Judgment  of  the  trial  court  is  affirmed. 


(36  Nev.  IS) 

ymiSB  V.  wHisa  (So.  2,023.) 

<8opreiiK  Court  of  Nevada.   May  3,  1918.) 

1.  JVDGMXIfT  (f  337*)— SETTINa  ABIDE— LlB- 
KBAL  CONBTBUOnoN  OF  StATOTX. 

(Jomp.  Lews,  {  3168,  permitting  the  court, 
in  fnrtherance  of  joBtice.  upon  juit  termB,  to 
relieve  a  part;  from  a  judgment,  order,  or  otlier 

?)roceediiig  taken  against  him  through  mistake, 
nadvertence,  snrprlse,  or  ezcusaUe  neglect, 
ahould  be  very  liberally  ecmstmed  In  forthei^ 
&nce  of  its  porpow. 

[Ed.  Note.— For  other  cues,  we  Judgment. 
Cent  Dig.  S  eeS;  Dee.  Dig.  |  337.*] 


2.  DIVOBOK  jff  151*>— NXW  TBiaJ>-NBWtT  1>I8- 
OOVKBED  BVIDEHCB. 

The  fact  that  plaintiff  moved  from  the  state 
.after  lenditttm  of  a  judgment  of  divorce  in  his 
biTor  could  DOt  be  conaldered  as  newly  dis- 
covered evidence  affecting  the  material  issues  la 
an  action  for  divorce  for  cruelty. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  H  009-513;  Dec.  Dig.  i  151.*] 

3.  DOMIOILX  <i  4*)— BXSIDBnCB— iNTENTIOn. 

Residence  ie  a  matter  of  intention. 
[Ed.  Note.— For  other 
Cent  Dig.  H  5-23 ;  Dec  Dig.  |  4.*] 

4.  Niw  Tbiaz.  (I  10e*)~NEWLT  DmOOVBBID 
EVIDEHCB— lUPBACHUENT  OT  WiTNBBSES. 

Newly  discovered  evidence,  which  could 
only  be  used  by  va;  of  impeachment.  Is  not 
ground  for  granting  a  new  trial,  unlesB  evidenoe 
of  the  witness  sought  to  be  impeached  was  so 
important,  and  the  impeaching  evidence  so  con- 
vincing, that  a  different  result  would  neces- 
sarily follow  the  admission  of  the  impeaching 
evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  22«,  227;  Dec.  Dig.  1 10a*l 

B.  Nbw  Tbial  (I  lOtt*}— Nbwlt  Dibcovxbbd 

Evidence— Mattbiautt. 

The  alleged  newly  discovered  evidence  must 
be  material  or  Important  to  the  party  seeking  a 
new  trial. 

[EJd.  Note.--^For  other  cases,  see  New  Trial, 
Cent  Dig.  li  216-217:  Dec  Dig.  |  10&*] 

6.  New  Tbiai.  a  103*)— NxWLT  DisoovEBBn 

Evidence. 

Newly  discovered  evidence  on  a  matter  col- 
lateral to  the  issues  is  seldom  ground  for  a 
new  trial 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  215-217 ;  Dec  Dig.  {  103."] 

7.  New  Tbial  (|  10«*)— Newlt  Dibcovebed 
EviDEK  CE — Weight. 

In  order  to  compel  the  granting  of  a  new 
trial,  newly  discovered  evidence  must  be  so 
strong  as  to  make  it  probable  that  a  different  re- 
sult would  be  obtained  in  another  trial ;  it  not 
being  sufficient  merely  that  it>  "might"  change 
the  result 

[Ed.  Note^^For  other  case^  see  New  Trial, 
Cent.  Dig.  11  22tt,  227;  Dec  Dig.  1 10&*] 

Appeal  from  District  Court,  Washoe  Coun- 
ty; Thomas  F.  Motan,  Judga 

Action  by  Melchlor  Whlse  against  Bather 
Whlse.  .From  an  order  grantii«  defendant 
permlsrion  to  amaid  her  notloe  of  motion 
for  new  trial,  plaintiff  appeals.  Bevwsed. 

Huakey  ft  Springer,  of  Beno,  for  ai^tel- 
lant  Mack,  Green,  Brown  ft  Heer.  of  Beno, 
for  respondent 

McCARBAN,  J.  In  this  case  Melchlor 
Whlse  instituted  an  action  for  divorce 
against  Esther  Whlse  In  the  district  court 
of  the  Second  Judicial  district  The  case  was 
tried  by  the  court  on  the  8th  day  of  June, 
1011,  judgment  was  rendered  In  favor  of  the 
plainUff,  appellant  herein,  and  on  Jane  20, 
1011,  a  decree  of  divorce  was  granted  to  the 
plaintiff  on  .the  ground  of  extreme  cruelty. 

By  order  of  court,  as  appears  from  the 
statement  on  appeal,  the  time  In  which  for 
defendant  to  file  her  notice  of  Intention  to 
move  for  a  new  trial  was  extended,  and  on 
August  6,  1011,  within  the  time  allowed  by 
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the  court,  the  defendant,  through  her  attor- 
neys, filed  her  first  and  original  notice  of 
intention  to  move  for  a  new  trlaL 

The  notice,  as  filed  August  6tb,  is  set  out 
In  full  In  tile  statement  on  appeal,  and  Is 
based  upon  three  separate  grounds,  to  wit: 
First,  insufficiency  of  the  evidence  to  justi- 
fy the  dedafon  of  the  court;  *  •  •  sec- 
ond, that  said  ded^on  is  against  the  law; 
and,  third,  errors  of  law  occurring  at  the 
trial  and  excepted  to  by  tbe  defendant 

The  matter  seems  to  bare  rested  la  abey- 
ance until  the  13tb  day  of  December,  1911, 
on  which  date,  and  after  tbe  expiration  of 
the  time  allowed  by  the  court  for  filing  the 
notice  of  intention,  the  defendant  filed  no- 
tice of  motion  for  an  order  permitting  her 
to  amend  the  former  notice  by  adding  a  new 
ground  thereto,  to  wit:  "Fourth,  newly  dis- 
covered evidence  material  for  tbe  defendant, 
which  she  could  not  with  reasonable  dili- 
gence have  discovered  and  produced  at  the 
trial." 

Tbe  hearing  of  the  motion  for  permission 
to  amend  was  had  and  determined  on  the 
lat  day  of  April,  1912.  At  tbe  conclusion 
of  the  hearing  the  court  made  the  order 
granting  defendant  permission  to  amend  her 
original  notice  of  intention  by  adding  the 
fourth  ground,  L  e.,  newly  discovered  evi- 
dence. The  plaintiff,  having  resisted  the 
moUon  to  amend  in  the  court  below,  and 
having  entered  his  exception,  comes  here  on 
appeal  from  the  order  granting  defendant 
the  right  to  amend. 

The  time  In  which  defendant,  respondent 
herein,  should  have  filed  her  notice  of  In- 
tention to  move  for  a  new  trial  had  ungues- 
tionably  expired,  but  having  previously  filed 
her  original  notice  of  Intention  within  the 
time  allowed  the  question  la :  Was  it  abuse 
of  discretion,  In  view  of  the  showing  made, 
to  permit  her  to  file,  as  an  amendment,  a 
fourth  ground,  namely,  newly  discovered 
evidence? 

[1]  Section  3163  of  the  Code,  in  the  light 
of  which  this  case  must  be  considered  (Cut- 
ting's Compiled  Laws),  sets  forth:  "The 
court  may,  in  furtherance  of  justice,  *  *  * 
upon  such  terms  as  may  be  just,  and  upon 
payment  of  costs,  relieve  a  party  or  his  legal 
representatives  from  a  Judgment,  order,  or 
other  proceeding  taken  against  him  through 
bis  mistake,  Inadvertence,  surprise,  or  ex- 
cusable neglect-"  This  is  in  the  nature  of 
a  remedial  statute;  Its  object  was  to  relieve 
litigants  who  tlirough  some  inadvertence, 
such  as  Is  common  to  mankind,  might  Ik  de- 
prived of  a  hearing  upon  the  merits  through 
their  unintentional  failure  to  bring  them- 
selves within  B  rule.  Statutes  such  as  this 
were  intended  to  relieve  the  harshness  of  rig- 
Id  form  by  applying  the  flexibility  of  discre- 
tion. The  various  text-writers  and  many  of 
the  recent  decisions  dwelling  on  tbe  subject 
of  remedial  statutes  have  expressed  them- 
selves as  favoring  very  liberal  construction 
OD  the  application  of  such  statutes.  Lewla* 


Sutherland,  Statutory  Construction,  |  717; 
Black's  Interpretation  of  Imw,  p.  311. 

This  court,  in  the  case  of  Sherman  v. 
Southern  Pacific,  31  Nev.  a90,  102  Pac.  259, 
speaking  through  Mr.  Jiistice  Sweeney,  said : 
"It  seems  clear  to  ua  that  the  Legislature  of 
Nevada,  in  passing  thia  remedial  statute^ 
had  in  mind  the  necessity  of  having  a  pro- 
vision wherein,  in  i»roper  cases,  upon  a 
proper  showing  of  excusable  neglect,  sur- 
prise, mistake,  or  Inadvertency  In  the  inter- 
ests of  Justice,  and  that  a  full  determination 
of  litigants*  rights  should  be  received,  trial 
courts  should,  in  proper  cases,  be  permitted 
to  grant  re)ifk  bf  giving  a  further  extension 
of  time  to  counsel  thus  aggrieved.  It  inropalj 
applied  for." 

In  considering  decisions  of  the  vartooa 
courts  on  subjects  bordering  upm  the  one 
under  oonsidnaUon,  we  find  none  that  have 
gone  BO  far  as  has  this  court  in  the  ca<ie 
of  Sherman  v.  Southern  Padfit^  supra.  Tbe 
advanced  and  liberal  policy  of  the  court,  as 
expressed  In  that  case.  Is  supported  in  other 
well-considered  dedslons,  and  gives  the  true 
expression  to  tbe  fact  that  the  first  place 
to  secure  judicial  reform  is  from  the  bench 
itself.  In  fact  we  believe  it  is  and  should 
be  the  trend  of  modern  law  that  in  matters 
of  procedure  and  pleading,  where  the  inter- 
ests of  Justice  demand,  the  court  should 
have  full  power  to  disregard  technicalities 
minutely  prescribed  by  statute^  and  should 
be  invested  with  authoElly  tiironghout  all 
of  a  proceeding  to  ignore  any  ezcas^^ile 
neglect  or  inadvertence  or  defect  where  sndi 
may  arise  or  exist  without  affecting  the  ma- 
terial rights  of  the  parties.  This  power,  how- 
ever, should  only  be  exercised  where  the 
showing  clearly  justifies,  and  it  to  that 
question,  as  applicable  to  the  case  at  bar, 
that  we  will  now  consider. 

In  the  Sherman  Case,  supra,  the  affidavit 
of  the  attorney  for  tbe  moving  party  sets 
forth  such  things  as  would  most  properly 
entitle  the  court  to  grant  the  relief  prayed 
for.  There  were  the  uncontradicted  facta  of 
pressing  and  urgent  business  and  the  serious 
Illness  of  tbe  wife  of  the  attorney  for  tbe 
moving  party.  Together  with  that  there  was 
manifest  diligence  displayed  on  the  part  of 
the  attorney  by  proper  motion  in  tbe  dis- 
trict court  This,  together  with  tbe  showing 
made,  indicated  clearly  Inadvertence  and  ex- 
cusable neglect;  but  In  the  case  under  con- 
sideration there  te  no  showing  that  would 
Indicate  ^ther  surprise  Inadvertency  or  ex- 
cusable neglect  and  what  Is  more  the  rec- 
ord Indicates  a  lack  of  diligence  in  pressing 
the  original  motion  to  a  hearing.  The  no- 
tice of  motion  to  amend  reads  as  follows: 

"Melchlor  Whlse  and  Messrs.  Hnskey  A 
Springer,  His  Attorneys:  Yon  will  plea«e 
take  notice  that  on  Satu^ay,  the  3d  day  of 
December,  1911,  at  the  hour  of  10  o'docfe 
a.  m.  of  said  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  defendant  will  move 
the  court  for  an  order  permitting  defeoduit 
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to  amend  her  notice  of  motion  of  IntentloD 
to  move  for  a  new  trial,  filed  and  served 
herein  on  the  5th  day  of  August,  1911,  hy 
Inserting  in  said  notice  the  following  fourth 
and  additional  ground  upon,  which  said  mo- 
tion will  be  made,  to  wit :  *NewIy  discovered 
evidence  material  for  the  defendant,  which 
she  could  not  with  reasonable  diligence  have 
discovered  and  produced  at  the  trial.' 

"Said  motion  will  be  made  upon  the 
ground  that,  since  the  said  notice  of  Inten- 
tion to  move  for  a  new  trial  was  filed  and 
served  herein,  the  plaintiff,  Melchior  Whise, 
bas  left  the  state  of  Nevada  and  returned 
to  the  dty  of  Chicago,  state  of  IlUnola,  and 
tias  there  resumed  bis  residence  and  the 
practice  of  Ms  profession,  and  that  the 
said  city  of  Chicago  Is  now  the  permanent 
residence  of  the  said  plaintiff,  and  that  at 
tbe  trial  of  the  above^ntltled  action  »ald 
plaintiff  testlfled  that  he  had  taken  up  his 
permanent  residence  at  the  city  of  Reno  and 
intended  to  remain  in  said  city  of  Reno, 
state  of  Nevada,  in  the  permanent  practice 
of  his  profession  here,  and  that  the  fact 
that  shortly  after  the  judgment  In  this  case 
was  rendered  the  said  plaintiff  returned  to 
tbe  city  of  Chicago,  which  had  been  his 
bome  within  six  months  and  two  days  prior 
to  the  commencement  of  his  action,  shows 
tbat  he  did  not  take  up  his  residence  in  the 
dty  of  Beno,  state  of  Nevada,  In  good  faith, 
for  the  purpose  of  becoming  a  permanent 
reddent,  and  that  his  testimony  in  that  be- 
half was  false,  and  that  the  fdct  of  the 
plaintiff's  return  and  resumption  of  his  resi- 
dence and  the  permanent  practice  of  hia  pro- 
fession in  the  dty  of  Chicago,  state  of  Illi- 
nois, could  not  be  known  to  defendant  at  tlie 
time  of  the  filing  and  service  of  Intention  to 
move  for  a  new  trial,  and  that  the  failure  to 
Jnclnde  among  the  grounds  of  sudi  motion 
the  newly  discovered  evidence  herein  reter- 
red  to  constitutes  excusable  neglect  on  the 
part  of  the  defendant   *   *   *  " 

The  affidavit  of  George  S.  Brown,  one  of 
the  attorneys  for  .the  moving  party,  filed  in 
fnipport  of  the  motion,  sets  forth  the  sub- 
stance of  plaintiff's  testimony  at  the  trial, 
relative  to  his  residence  and  his  Intention  of 
residence,  and  further  sets  forth,  In  sub- 
stance, that  the  testimony  of  Whlse  given  at 
the  trial,  relative  to  his  Intention  of  making 
Reno  his  permanent  residence,  was  false, 
and  that  his  having  moved  from  the  state 
and  taken  up  the  practice  of  his  profession 
in  the  city  of  Chicago  is  Indicative  of  Its 
Calseness. 

[2,  3]  In  her  motion  to  amend  it  will  be 
observed  that  the  respondent  used  the  fol- 
lowing words:  "The  fact  that  shortly  after 
the  Judgment  in  this  case  was  rendered  the 
plaintiff  returned  to  the  city  of  Chicago, 
which  had  been  his  home  within  six  months 
and  two  days  prior  to  the  commencement 
of  this  action,  shows  that  the  plaintiff  did 
not  take  up  his  residence  in  the  dty  of 
Beno,  itato  of  Nsnda,  In  good  faith,  tat  tbe 


purpose  of  becoming  a  permanent  re^dent, 
and  that  his  testimony  In  that  behalf  was 
false."  The  fact,  if  it  be  a  fact,  that  Whlse 
moved  from  the  state  of  Nevada  after  the 
rendition  of  a  Judgment  and  the  filing  of  the 
decree  could  not,  we  think,  be  considered  as 
newly  discovered  evidence  that  would  af- 
fect the  material  issues  of  the  case.  Resi- 
dence is  a  matter  of  Intention,  and  has  been 
generally  so  held.  Both  parties  to  this  ac- 
tion had  submitted  themselves  to  the  Jurls- 
dldlon  of  the  trial  court,  in  which  court 
there  had  been  a  trial  and  determination  of 
all  of  the  Issues,  and  at  the  conclusion  of  the 
controversy  either  p&rty  had  the  right  to  go 
wherever  he  or  she  saw  fit  Moreover,  the 
act  or  acts  of  appellant  in  moving  to  an- 
other state  after  the  termination  of  the  liti- 
gation could,  at  best,  be  only  considered  as 
Impeachment  of  his  testimony  given  at  the 
trial  of  the  case,  and  then  an  Impeachment 
by  Inference  only.  In  fact,  as  shown  from 
the  motion  Itself,  the  defendant  seeks  only 
to  use  such  evidence  for  the  purpose  of  Im- 
peaching the  testimony  of  the  plaintiff, 
W!hlse,  at  the  trial. 

[4]  By  a  strong  line  of  authorities  it  has 
been  hdd  that,  where  newly  discovered  evi- 
dence  could  serve  only  the  purpose  of  im- 
peachment, it  will  not  constitute  grounds 
that  win  warrant  the  court  In  granting  a 
new  trial.'  If,  from  the  nature  of  the  evi- 
dence that  the  moving  party  seeks  to  rely 
upon  as  disclosed  by  thdr  motion  and  a£B- 
davlts,  it  Is  apparent  no  purpose  can  be  serv- 
ed other  than  the  Impeachment  of  the  tes- 
timony of  an  adversary,  or  a  witness  of  the 
adverse  party,  a  new  trial  should  not  be 
granted,  unless  the  testimony  of  the  witness 
sought  to  be  Impeached  was  sO  Important  to 
the  Issue,  and  the  evidence  impeaching  the 
witness  so  strong  and  convlndng,  that  a  dif- 
ferent result  must  necessarily  follow.  It  fol- 
lows that  an  amendment,  by  inserting  the 
new  ground  of  newly  discovered  evidence, 
offered  after  the  time  had  expired,  should 
not  be  permitted,  where  the  evidence  that 
might  be  offered  by  reason  of  the  amend- 
ment could  not  warrant  the  court  in  grant- 
ing a  new  trial. 

[5-7]  Newly  discovered  evidence,  to  have 
any  weight  In  the  consideration  of  a  trial 
court,  must  be  material  or  important  to  the 
moving  party.  EMdence  on  a  matter  col- 
lateral to  the  issue  Is  seldom  grounds  for  a 
new  trial,  and  it  Is  not  suffident  that  the 
new  evidence,  had  It  been  offered  In  the  tri- 
al, might  have  changed  the  Judgment  It 
must  be  suffldently  strong  to  make  it  pn^ 
able  that  a  different  result  would  be  obtained 
In  another  trial.  The  new  evidence  must  be 
of  a  decisive  and  conclusive  character,  or  at 
least  such  as  to  render  a  different  result 
reasonably  certain. 

The  evidence  sought  to  be  relied  upon  in 
this  Instance,  the  nature  of  which  was  set 
forth  in  the  motion  and  the  affidavits,  was 
dearly  for  tbe  purpose  of  Impeachmoit  mly. 
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It  was  not  such  as  should  or  would  render 
a  different  result  probable  on  a  retrial  of  the 
case.  Hence  there  would  be  no  material 
rights  lost  to  the  moring  party  by  denying 
the  motion  to  amend,  In  that  the  evidence 
to  be  Introduced  by  reason  of  the  amend- 
ment could  avail  the  movii^  party  nothing, 
and  the  proposed  amendment  would  serve 
no  purpose.  On  the  other  band,  the  granting 
of  the  motion  might  worli  great  annoyance 
to  the  adverse  party,  and  would  be  sure  to 
result  In  delay  and  involved  litigation. 

Had  the  motion  to  amend  been  made  with- 
in reasonable  time  and  been  supported  by  a 
showing  clearly  indicating  Inadvertence,  sur- 
prise, or  excusable  neglect,  and  had  there 
been  a  manifestation  of  due  diligence  of  the 
moving  parties,  and  had  the  nature  of  the 
evidence  sought  to  be  relied  upon  been  such 
as  would  warrant  the  court  In  entertaining 
It  In  furtherance  of  their  motion  for  a  new 
trial,  the  court  might,  In  the  U^t  of  the  de- 
cision of  this  court  in  the  Sherman  Case, 
supra,  have  permitted  Uie  amendment  But 
In  this  case,  as  indicated  by  the  motion  and 
ty  the  several  affidavits  in  support  thereof, 
all  of  these  essential  elements  were  lacking, 
and  we  think  that  It  was  an  abuse  of  discre- 
tion on  the  part  of  the  trial  court  to  permit 
the  amendment  after  the  time  had  expired. 
In  view  of  the  showing  made. 

The  order  a(^)ealed  from  la  reversed. 

TALBOT,  a  and  N0B0R0B8,  3^  OOS- 
cnr. 
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WEBB  T.  STATELf 


(Sapreme  Court  of  Ariiona.   Ifay  1,  1913.) 

1.  OanaaAL  Law  1%  1178*)  —  Appeal  —  As* 
namoHis  or  Buos— waxvbb. 

Asaignments  of  error  which  appellant  does 
not  argue  in  his  brief  will  not  be  considered. 

[Ed.  Note.— For  other  cases.  Me  Criminal 
Law.  Cent  Dig.  H  S0U-SO13;   Dec.  Dig.  | 

lira*) 

2.  Labcbnt  (H  40,  47*)— Indictuent— Vabx- 
jjfOB— OwvEBSHZP  or  Pbopbbtt. 

CTnder  an  indictment  charging  larceny  from 
a  corporation,  it  was  sufficient  to  prove  that  the 
'  owner  was  a  corporation  de  facto  doing  busi- 
ness as  such;  and  hence  its  articles  of  incor- 
poration, ^thoagh  not  in  full  compliance  with 
the  law,  were  admissible  as  tending  to  show  its 
de  facto  existence. 

TEd.  Note.— Foi>  other  cases,  see  lArceny, 
Cent  Dig.  il  102-126,  ISA.  160;  Dec.  iMf.  ft 
40,  47.*] 

8.  Labcbnt  <S  47*)  — Evidbnob— OwnBSBiP 

or  Peopebtt. 

On  A' trial  for  larceny  from  a  corporation, 
its  articles  of  incorporation  and  evidence  that 
8.  was  its  president  and  secretary  were  suffi- 
cient evidence  of  its  existence  as  a  corporation 
to  Justify  the  admission  of  evidence  ot  its  own- 
ership of  tiie  stolen  property. 

[Bd.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  i  ISfr;  Dec.  Dig.  |  47.*] 

4.  Labcent  (I  47*)  —  BviDnrcx  —  Owmbbshxp 

or  PBOPBBTr. 

On  a  trial  for  larceny  of  cattle^  a  bill  of 
sale  of  the  cattle  was  admissible  to  show  owoer- 


ship  in  die  party  allied  In  the  Indlctmait  a^ 
though  tecorded  tn  13»  office  at  the  Hvc  stod: 
sanitary  board  after  tbt  date  the  offtese  was 
committed,  notwithstanding  Laws  1906,  a  51,  i 
tt3,  providing  that  every  person,  firm,  etc:,  own- 
ing range  horses,  cattle,  etc,  may  adopt  a  brand 
and  earmarlc :  that  the  right  to  nae  for  brand- 
ing and  marking  range  animals  a  brand  adopted 
as  therein  provided  and  recorded  as  tliernn  re- 
quired shall  be  deemed  the  property  of  the  per- 
son so  designing,  adopting,  and  recording  tbe 
same,  and  may  be  sold  and  transferred;  sod 
that  no  sale,  tranter,  or  Incumbrance  of  the 
right  to  use  such  brand  shall  be  valid,  unleM 
evidenced  by  a  written  Mil  of  sale  recorded  in 
the  office  of  the  secretary  of  the  live  stock 
sanitary  board— the  purpose  of  that  section  be- 
ing to  compel  those  transferring  brands  and 
marks  to  adopt  a  method  of  notifying-  others  of 
the  true  ownership  thereof,  and  the  statnta  hav- 
ing no  reference  to  the  sale  of  animals. 

[Bid.  Nota^Ftir  other  «ase&  see  Iaksbj. 
Cent  Dig.  1 180;  Dee.  Dig.  |47-*] 

B.  HiABCBKT  (i  47*)  — ElVIDBHOB  — OwnnsEir 

or  Fbopebtt. 

Under  Laws  190&,  'c  51.  providing  tbs! 
brand  tax  receipts  shall  t>e  prima  fade  evideocr 
that  the  owner  of  the  brand  has  complied  with 
provisions  of  that  section  for  the  year  ending 
July  1st  following,  section  07,  making  it  nnlar 
fal  to  nse  any  brand  upon  wUdi  ue  tax  ba» 
not  been  paid,  and  ptovtdlnr  that  live  sts^ 
freshly  branded  with  any  such  brand  shall  be 
subject  to  seizure  and  confiscation,  and  section 
68,  providing  ttiat  the  brand  of  the  owner  who 
lias  complied  witii  the  pioviaions  of  that  act 
borne  by  a  range  animal,  shall  be  taken  as  prinu 
facie  evidence  that  the  animal  bearing  it  Is  At 
property  of  the  owner  of  such  brand,  a  biawl 
tax  receipt  Issued  May  0th  was  admissible  on  o 
trial  for  a  larceny  committed  prior  to  that 
date  as  prima  facie  evidence  that  the  bolder  of 
the  receipt  was  the  owner  of  the  brand  srt 
forth  therein,  and  had  complied  with  provirion* 
of  that  act  at  all  times  prior  to  the  let  of  Jnl> 
following,  and  with  a  bill  of  sale  of  such  twrnoJ 
to  such  party  was  prima  fade  evidence  that  tln- 
animal  bearing  the  brand  was  the  properly  o' 
such  owner. 

[Ed.  Note.— For  other  cases,  sea  lttroeo>. 
Cent  Dig.  i  1^;  Dec.  Dig.  I  47.*] 

Oi  WrrNBssEs  (I  398*)  — InPuoHHxm— Lav- 

mo  Foundatioit. 

On  a  criminal  trial  the  testimony  of  n 
witness,  given  on  a  preliminary  ezaminatior. 
could  not  be  contradicted  and  impeached  with- 
out  laying  a  foundation  therefor. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  U  1367,  1274,  mS;  Dec  INg.  S 
398.*] 

Appeal  from  Superior  Court,  TaTtpsl  Coun- 
ty; Frank  O.  Smith,  Jnis^ 

W.  D.  Webb  was  coDTteted  of  Uucoenj,  and 
he  appeals.  Affirmed. 

Reese  M.  Ling,  of  Phoenix,  for  appelant 
G.  P.  Bullard,  Atty.  Oen.,  Leslie  O.  Hardy. 
Asst  Atty.  Gen..  P.  W.  O'SnUlvan,  Co.  Atty- 
Joa.  H.  Morgan,  Aast  Co.  Atty.,  J,  JMi/b 
Tascber,  and  B.  S.  Glaxfe,  all  of  Preaeot^  tx 
the  State. 

SHUTE,  J.  The  appellant  W.  D.  Webb, 
was  Indicted  by  the  grand  Jury  of  Tavapal 
county  on  the  3d  day  of  May,  1911,  for  the 
crime  of  grand  larceny,  committed  on  Decen- 
ber  12,  1910,  by  atealing  a  neat  anluul,  tbe 
propertj  of  the  J.  W.  SnlUvan  Cattle;  Land 


*Foc  etaar  esses  sss  same  topto  and  asctios  NUHBBIB  In  Dec.  Dts.  ft  Am.  Dig.  Kqr-Xo.  Sarlaa  A  Ra^r 

i  Bataearliis  dmltd  Jtms  t,  lUI. 
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A  Water  Oompuir,  ■  ocnr^»ntl«iL  Ufi  war 
Med  and  found  golU?.  Defendant  aiiiwalii 
from  tbe  Jndgmoit  of  eonTicOon  and  the  or- 
der oTwrnBng  bis  motion  for  a  new  txiaL 

[1]  He  afdSM  aa  ecror,  flnt,  ttie  admla- 
■Ion  of  Uie  arUiaefl  of  Incorporation  of  Uie 
J.  W.  SnllWan  Oatile,  l4Uid  ft  Water  Com- 
panj;  eeoond,  ttie  admtadon  <tf  a  blU  of 
Mle  from  J.  W.  SnlUTan  to  tbe  J.  W.  SulU- 
Tan  CiatUe,  Land  ft  Water  Company;  fourth, 
the  admleslon  of  a  brand  tax  receipt  for  tbe 
year  ending  June  SO,  1912,  over  the  objection 
ot  the  d^teidant;  fifth,  tbe  mllnff  of  the 
eonrt  in  refoelng  to  permit  witnenee  to 
testify  for  the  purpose  of  cmtradlctbig  and 
Impeaching  the  deposition  of  one  William 
I>onghert7;  and  8.  6.  7.  8,  and  9  are  aasign- 
menta  of  error  which  appellant  ctmcedes  are 
determined  by  tbe  dtsposltlon  of  tlw  other 
assignments,  and  are  nfit  argued  In  the  Inlef 
and  win  not  be  considered.  Ball  t.  Hax^ 
man,  9  Ariz.  821.  83  Pac.  868;  Bfayhew  t. 
BrlsUn.  13  Ariz.  109,  108  Pac.  263 ;  Soutiiem 
Pac.  Co.  T.  RIchey,  IS  Ariz.  67, 108  Pac.  226. 

[Z]  The  first  assignment  of  error  Is  the  ad- 
mission of  the  articles  of  Incorporation  of 
the  J.  W.  Sullivan  Cattle,  Land  ft  Water 
Company,  a  corporation,  over  the  objection 
of  appellant;  he  claiming  that.  Inasmuch 
as  tbe  articleB  of  Incorporation  did  not  con- 
tain the  names  of  tbe  Incorporators,  etc.,  and 
the  record  revealing  that  the  articles  of  In- 
corporation complained  of  were  coudied  in 
tbe  ordinary  language,  that  "we,  the  under- 
signed." etc..  at  tbe  bottom  of  which  were 
signed  the  names  of  those  purporting  to  be 
tbe  Incorporators  of  the  company.  Sncfi  ar- 
ticles were  Inadmissible. 

It  was  proved  by  the  evidence  that  the 
company  known  by  the  name  given  In  the 
indictment  was  a  corporation  de  fitcto  and 
doing  business  as  such.  It  Ib  now  generally 
conceded  by  tbe  great  weight  of  authority 
that  It  Is  sufficient  to  establish  that  a  cor- 
poration de  facto  exists  to  maintain  an  al- 
legation of  ownership  In  a  corporation  In 
larceny  cases ;  and  to  establish  that  fact  the 
IntrodacUou  of  Its  proposed  articles  of  In- 
corporation,  whether  In  full  compliance  with 
tbe  law  of  Incorporation  or  not,  would  be 
a  step  in  proving  its  de  facto  eclstence; 
hence  the  trial  court  did  not  err  In  admitting 
the  articles  complained  of.  People  v.  Hughes, 
29  Cal.  258;  Jones  on  Evidence,  par.  65; 
People  V.  Frank,  28  Cal.  507;  People  v. 
Barrlc,  40  Cal.  344;  Spring  Valley  W.  W. 
T.  San  Francisco,  22  CaL  441.  And  the  gen- 
eral rule  Is  very  well  expressed  In  3  Encyc. 
of  Evidence,  page  694,  as  follows :  "Should 
tbe  prosecution  for  an  oflCense  committed  on 
th^  property  of  corporations  prove  that  the 
corporation  was  a  de  facto  corporation,  do- 
ing business  as  such  under  the  corporate 
name  set  out  in  the  Indictmrat,  It  la  suffl- 
ctent;  It  is  not  necessary  It  ahonld  be  proven 
to  be  a  oorporatton  de  Jure." 

^  ^Eba  Mconl  awlgninent  ot  azror  !•  tbe 


adnds^n  of  the  UIl  of  sale  from  3.  W. 
SnlUvan  to  tbe  Snllivan  Cattle,  Land  ft  Wa- 
ter Oonvany,  orar  tbe  (AJectton  of  mVPA- 
lant,  when  the  I.  W.  Sullivan  Cattle,-  lAnd 
ft  Water  Company  bad  not  been  shown  to 
be  a  coiToratii^  under  tbie  laws  of  Oiis 
state ;  weondly,  ft>r  the  reason  that  tbe  por^ 
ported  UIl  of  sale  was  nndoiibtedly  filed, 
and  was  .recorded,  in  tin  olBce  of  tbe  live 
stock  aanitaxy  board  of  Arliona  on  tbe  6th 
day  of  May,  1911,  wbicb  was  after  the  date 
of  tbe  allesed  oomndsdon  of  tbe  ofTenae,  and 
could  not  be  any  erldence  of  tbe  ownerablp 
prior  to  Ibe  date  of  Its  filing  in  tbe  office 
of  the  lire  stock  sanitary  board. 

The  first  objection  Is  disposed  of  by  tbe 
fact  Ibat  a  cotaln  copy  of  tbe  artldes  oC 
incorporation  of  the  J.  W.  Snllivan  GatOa, 
Land  ft  Water  Company  Is  in  evidence;  and 
tbe  record  further  shomi  that  J.  W.  SnlUvan 
was  president  and  secretary  of  tbe  oorp«a^ 
tion.  We  think  that  is  snfildent  People 
r.  Hughes,  29  Cal.  268. 

[4]  The  second  objection  calls  for  a  con- 
sideration of  Act  51  of  the  Laws  of  Arizona 
1906,  {  63,  whi<^  is  as  follows :  "And  every 
I>erson,  firm,  association,  or  corporation  own- 
ing range  horses,  mules,  asses,  or  neat  cat- 
tle, sheep  or  goats  In  this  territory, '  may 
design  and  adopt  a  brand  and  earmark  with 
which  to  brand  and  mark  th^r  animals.  No 
two  or  more  brands  of  the  same  design  or 
figure,  and  no  two  or  more  earmarks  of  the 
same  kind,  shall  be  adopted  or  recorded. 
The  right  to  use  for  branding  and  marking 
range  animals  a  brand  or  earmark  designed 
and  adopted  as  herein  provided,  and  which 
shall  have  been  recorded  as  hereinafter  in 
this  act  prescribed,  shall  be  deemed  to  be 
the  property  of  the  person  so  designing  and 
adopting  and  recording  tbe  same,  and  sn<^ 
right  may  be  sold  and  transferred.  No  sale, 
transfer,  or  Incumbrance  of  the  right  to  use 
such  brand  or  mark  shall  be  valid,  how- 
ever, except  it  be  evidenced  by  a  written  blD 
of  sale,  duly  signed  and  acknowledged,  as 
deeds  for  the  conveyance  of  real  estate  are 
required  to  be  acknowledged,  and  recorded 
In  tbe  office  of  the  secretary  of  tbe  live  stodi 
sanitary  board." 

This  section  la  one  adopted  for  the  protec- 
tion of  those  owners  of  range  horses,  males, 
asses  or  neat  cattle,  sheep  or  goats,  who  may 
design  and  adopt  a  brand  or  earmark  with 
which  to  mark  or  brand  their  animals,  and 
when  adopted  and  recorded  as  luvvlded  by 
law  shall  be  deemed  the  property  of  him  who 
so  deigns  and  records  such  brand  or  mark, 
which  right  may  be  sold  and  tranaferretL 
The  statute  provides  that  no  such  sale,  trans- 
fer, or  incumbrance  "of  tbe  right  to  use'* 
such  brand  or  mark  shall  be  valid,  unless  It 
be  evidenced  by  written  bill  of  sale  proi>erIy 
signed,  a(^owledged,  and  recorded  in  U^e 
<^ce  of  tbe  secretary  of  the  live  stock  aanir 
tary  board.  Tbate  is  nptbing  in  this  section 
that  bf  direct  ajwUqft^m  would  pnvent  one 
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from  fldUnc  animals  wblcti  probably  had 
upon  thtm  brands  tbat  were  not  recorded 
and  could  not  bave  been  recorded;  for  It 
must  be  conceded  there  are  today*  and  al- 
ways will  bcr  thousands  of  sndt  animals  upon 
the  ranee,  to  say  nothing  ot  f>Qier  posses^ns 
und^  the  same  condltltms,  that  should  be 
entitled  to  protecUoa  This  whole  statute  is 
one  for  the  benefit  and  protection  of  the  live 
stock  IndustiT.  and  fixes  the  place  for  the 
record^  of  brands  and  marks  In  the  lire 
stock  sanitary  board,  and  the  abore  section 
la  only  fbr  the  purpose  of  compelling  those 
transferring  brands  and  marks,  when  so 
transferred,  to  adopt  a  method  of  noticing 
oUiers  of  the  true  ownership  of  such  brand 
and  mark.  Other  similar  statutes  have  been 
constmed  by  this  court  In  Brill  Oirlsty.  7 
ArlB.  217,  63  Pac  767,  and  Bpprawm  t.  Cro- 
sier, 10  Aria.  SO;  86  Pac.  482.  In  the  latter 
case  It  was  held,  whwe  a  bill  of  sale  comply- 
ing. wUh  the  provisions  of  section  27,  Act  6, 
Session  Laws  of  1897,  Is  made  sufficient  evi- 
dence of  the  sale,  and  where  tbe  penalty  ot 
being  prima  fade  a  thief  Ls  attached  to  the 
one  holding  the  animals  under  bill  of  sale 
not  complying  with  the  act,  such  bill  ot  sale 
is  admiaslble  as  evidence  of  a  sale.  Not  only 
from  -a  reading  of  this  statute,  but  from  the 
construction  placed  npcm  similar  statates  by 
this  same  court.  It  seems  to  us  clear  that  the 
statute  nnder  consideration  bad  no  reference 
to  the  sale  of  animals,  and  was  admissible 
as  evidence  of  ownership. 

[I]  Hie  fourth  asdgnment  of  error  chal- 
lenges the  authority  of  the  trial  court  to  re- 
c^ve  in  evidence,  over  the  objection  of  the 
defendant,  a  brand  tax  receipt  Issued  May 
6^  1911.  The  appellant  very  strenuously  con- 
tends that  because  the  offense  was  charged 
and  proved  to  hare  been  committed  in  De- 
cember, 1910,  that  the  brand  tax  receipt 
should  not  have  been  received  in  evidence; 
for,  having  b^  Issued  at  a  time  subsequent 
to  the  proving  of  the  commission  of  the  of- 
fense, that  about  all  that  would  be  proved 
was  that  at  the  time  of  the  commission  of 
the  offense  the  owner  thereof  had  transferred 
all  right  and  title  to  the  use  of  the  brand  by 
virtue  of  section  22  of  Act  26,  Session  Laws 
of  1903.  This  point  is  not  well  taken,  as  the 
act  above  cited  was  superseded  by  chapter 
61  ot  the  Laws  of  1905 ;  the  subdivision  di- 
rectly affecting  this  matter  being  section  67, 
which  provides  that  a  noncompliance  with 
the  tax  provided  therein  only  works  a  con- 
fiscation ot  freshly  branded  animals  under 
the  law;  The  appellant.  In  support  ot  his 
contention,  cites  several  cases  drawn  from 
the  Texas  statute,  which  provides  "that  no 
brands,  except  such  as  are  recorded  by  the 
officers  named  in  this  chapter,  shall  be  rec- 
ognized in  law  as  any  evidence  of  the  owner- 
ship of  the  cattle,  horses  or  mules  upon  which 
same  may  be  used."  Article  4930,  Rev.  Civil 
Statutes  1895.  We  have-  no  such  statute.  On 
the  contrary,  our  law  provides:  "Said  receipt 
shall  be  prima  fade  evidence  that  tiu  owner 


of  said  brand  or  eanoaric  has  compiled  with 
the  provifilona  ot  this  section  of  thla  act  to 
the  year  ending  the  first  day  of  Jnly  next 
after  tiie  date  of  said  receipt,  and  as  weU 
for  all  years  preceding  the  date  of  said  re- 
ceipt" Laws  190B.  &  U.  I  OB.'  It  would 
thus  seem  that  the  issuance  of  the  receipt 
would  be,  provlslo&  of  law,  piima  Cade 
evidence  of  a  compliance  with  the  brand 
law,  not  only  up  to  the  Ist  day  of  Jaly,  but 
as  for  all  years  preceding  the  date  ot 
the  receipt  Therefbre  the  iaguance  of  tiie 
receipt,  dated  Hay  6,  1911,  was  primtt  facte 
evidence  that  the  J.  W.  SulUvan  Cattle^  Lend 

6  Water  Cwnpaqy  was  the  owner  ot  the 
brand  set  forth  In  the  receipt,  and  had  coofe- 
piled  with  the  provision  of  the  act  op  to  ths 
let  day  of  July,  1911,  and  was  prima  fade 
evidence  of  a  fall  cMnpllanee  ot  the  law  toe 
all  time  prior  to- May  6,  191L  SecUon  68 
of  Act  SI,  lAws  of  1806,  provides:  "The  brand 
or  earmark  of  the  owner  thereof  who  hsa 
complied  with  the  provisions  of  this  act 
borne  by  a  range  animal,  shall  In  all  courts 
In  this  territory  be  taken  as  prima  &cie 
evidence  that  the  animal  bearing  the  same  is 
the  property  of  the  owner  of  such  brand  or 
mark."  Therefore  the  bill  of  sale  introduo- 
ed,  showing  that  J.  W.  Sullivan  had  trans- 
ferred such  brand  to  the  I.  W.  SulUvan 
Cattle;  Land  &  Water  Company,  taken  to- 
gether with  the  receipt  which  shows  a  full 
compliance  with  all  the  law  applicable  to  the 
subject  for  the  year  ending  June  30, 
became  prima  fftde  evidence  that  the  animal 
bearing  the  brand  was  the  property  of  the 
J.  W.  Sullivan  Cattle,  Land  A  Water  Com- 
pany. The  trial  court  therefore  did  not  err 
In  admitting  the  said  receipt  in  evidence; 

[B]  The  fifth  assignment  of  error  Is  Qw 
refusal  of  the  trial  covat  to  permit  the  aK>el- 
lant  to  Impeach  the  testimony  of  a  wltnea^ 
given  at  a  preliminary  examlnadicm,  without 
having  first  laid  the  foundation  therefor. 
There  is  some  confilct  In  the  deetalons  iqioa 
this  question,  but  the  great  weight  ot  au- 
thority la  in  &vor  of  the  ruling  of  the  trial 
court    \ngmore  on  Evldoice,  par.  1032; 

7  Sneyclopedla  ot  Evidence,  100;  Peo- 
pie  T.  Compton,  132  Gal.  484,  64  Pac.  849; 
People  T.  Witty,  138  Cal.  676,  72  Pac  1T7; 
People  T.  Pembroke,  6  Cal.  Ai^  688,  02  Pn& 
068 ;  People  T.  Qamett  9  CaL  App.  IM.  98 
Pac.  247 ;  Baker  y.  Sands  (Tex.  Civ.  App.)  140 
S.  W.  S21.  In  the  latter  ease  the  authorities 
are  quite  fully  collected  and  ably  dlscnsaed. 

This  disposes  of  the  entire  asdgnmoits  of 
error  complained  of  by  the  appellant  and 
there  appearing  no  error  the  Judgment  ol  tlie 
superior  court  is  affirmed. 

FRANKLIN,  0.  3^  and  CUNNINGHAM. 

X,  concur. 

N.  B.— Judge  ROSS  being  dlsguallQed,  and 
announdng  his  disqualification  in  open  court, 
the  remaining  Judges,  under  section  3 
artlde  6  of  the  ComrtUntlnv  called  In  Hon. 
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G,  W.  SHUTB,  Judge  of  the  Saperlor  Court 
of  the  State  of  Arizona,  In  and  for  the  coun- 
ty of  GUa,  to  att  with  them  In  the  heaiinr  of 
this  cause. 


<i4  ahm.  ni) 

THOMAS  T.  BARTLESON.t 
(Snpreme  Court  of  Arizooa.   May  6.  1913.) 

Appeal  and  Ebrob  (8  e71*)— Questionb  Rb- 
viKWABLK— Appeal  fbom  Judokent  Alohb. 
On  appeal  from  the  judgment  atone,  only 

emra  appearing  upon  the  judgment  roll  will 

be  considered. 
[Ed.  Note^— For  other  cases,  aee  Appeal  and 

Error,  Cent  Dig.  H  2867-2872;  Dec  Dig.  { 

6TLT 

Appeal  from  District  Court.  Pinal  Conn- 
before  Justice  Edward  Kent 

Action  by  Suaan  H.  Bartleson  against  Em- 
eline  T.  Thomas.  From  a  Jodgmmt  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Alexander  A  Christy,  of  Ptioenlx,  for  appel- 
lant Klbbey,  Bennett  &  Bennett,  of  Pbaeaix. 
for  appellee. 

BAXTER,  J.  This  action  was  instituted 
by  S.  M.  Bartleson  against  appellant  for 
partition  of  personal  property.  It  was  tried 
before  the  court  with  a  Jury.  The  verdict 
of  the  Jury  found  the  Issnes  in  favor  of  ap- 
pellee, upon  which  Judgment  was  entered 
decreeing  a  partition  of  the  property  in  kind 
— oue-half  thereof  to  be  asdgned  and  allot- 
ted to  the  defendant,  and  one-half  to  the 
plaintiff.  From  this  Judgment  the  defendant 
appealed. 

The  appellant  assigns  several  errors,  as 
follows :  (1)  The  admission  of  evidence  over 
objection.  (2)  That  the  verdict  and  Judg- 
ment are  not  supported  by  the  evideuce.  (3) 
That  the  Judgment  is  contrary  to  the  law. 
<4}  The  court  erred  in  denying  defendant's 
motion  to  direct  a  verdict  for  defendant  (5) 
The  court  erred  in  denying  the  defendant's 
motion  to  set  aside  the  reMlet  and  grant  a 
new  trial. 

Tlie  assignments  are  full  and  complete, 
conforming  in  that  regard  to  the  rules  of  the 
conrt  Our  statement  of  them  is  an  abbrevi- 
ation, but  indicates  what  they  are.  All  of 
these  assignments  are  sudi  a«  require  of 
tills  court  an  examination  of  the  evidence, 
in  order  to  determine  whether  error  was 
committed  in  the  trial  conrt  or  not  4he 
first,  second,  fourth,  and  flf(3i  errors  com- 
plain^ of  grow  out  of  the  evidoice  or  lack 
of  eridoiee,  and  the  appellants  elabbraUon 
of  tilie  third  assignment  shorn  that  an  exam* 
Iziation  of  tlie  erldmce  la  necessary. 

'The  aKnllant  does  not  appeal  from  the 
order  of  the  court  overruling  her  motion  for 
a  new  trial.  The  appeal  is  from  the  Judg- 
meot  alon&  Following  the  rule  laid  down 
In  ArlBona  Elaatem  R.  Oo.  v.  Olobe  Hard- 
ware Co.  et  al..  129  Pac:  1104,  and  Miami 
Coppa  Co.  T.  Strohl,  ISO  Fac.  605,  only  er- 


rors appearing  in  the  Jndgment  roll  are  be- 
fore us. 

No  error  an^rlng  in  the  Judgment  roll, 
the  Judgm^t  of  the  trial  court  Is  affirmed. 

OTntmNGHAM  and  BOSS,  JJ^  concur. 

FRANKLIN,  C.  J.,  being  disquaUfled,  and 
announcing  his  dlsqualiScatlon  in  open  court, 
the  remaining  Judges,  under  section  3  of 
article  8  of  the  GonsUtutton,  called  in  Hon. 
FRANK  BAXTER.  Judge  of  the  Superior 
Court  of  the  state  of  Arizona,  in  and  for  the 
county  of  Yuma,  to  sit  with  them  in  the 
hearing  of  this  cause. 

BALL     OBUU  et  aL 

(Suimme  Conrt  of  Ariiona.  Oct  9,  1912.  On 
Behearing,  May  8,  1913.) 

Appeal  from  Superior  Court,  Qraham 
County;  A  O.  McAllster,  Judge. 

Action  by  O.  W.  Ball  against  C.  B.  Crum 
and  others.  From  a  Judgment  for  defendant 
on  a  counterclaim,  plalntlfl  anneals.  Af- 
firmed on  rehearing. 

John  McGowau,  of  Safford,  for  appellant 
George  H.  Cro^y,  Jr.,  of  Safford,  for  ajK 
pellees. 

CUNNINGHAM,  J.  The  action  Is  fonnded 
on  a  promissory  note,  and  the  complaint  is 
in  the  usual  form.  The  defense  confesses 
the  making  and  delivery  of  the  note,  and 
seeks  to  avoid  liability  by  pleading  in  set-off 
a  counterclaim  arising  from  a  breach  of  war- 
ranty of  title  to  certain  goods,  chatt^s,  and 
one-eighth  interest  in  an  irrigation  ditc^  and 
one-^ghth  interest  in  a  water  right  The 
consideration  for  the  purchase  of  said  prop- 
erty wa^  ¥1,000,  of  which  the  note  in  suit 
formed  a  part  In  said  transaction  of  sale 
and  purchase  the  plaintiff  was  the  seller  and 
warrantor,  and  3.  P.  Crum,  one  of  the  de- 
fendants, was  the  purchaser.  A  coonteiv 
claim  arising  out  of  the  same  transaction  as 
the  note^  although  for  unHquidahBid  and  un- 
certain damages,  Is  a  proper  subject  of  se^ 
off  by  the  ocpress  provisions  ct  paragraptt 
1364.  avU  Code  of  Arizona  1901«  and  may 
be  pleaded  as  such  In  an  action '  enfbrcincf 
payment  of  such  note.  Whether  the  Joint 
makers  of  a  prondssory  note  can  relievo 
themselves  from  liability  on  the  note  by 
pleading  in  set-off  an  individual  defense  of 
one  of  their  number;  a  defense  not  applicable 
equally  to  all  makers,  is  a  question  we  do  not 
consider  necessary  to  decide  In  order  to  di^ 
pose  of  this  appeal. 

The  conveyance  from  the  plaintiff  to  d» 
fendant  S.  P.  Crum  was  in  writfaie  and  ae> 
knowledged,  and  omtalns  this  express  cov^ 
nant  of  warranty:  «•  •  •  I  do  •  •  • 
agree  and  covenant  to  and  with  the  second 
party  *  *  *  to  warrant  and  deCend  the 
sale  of  said  property   «   •   •  against  all 
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dalnd^  or  to  claim  the  same."  defend- 
ants pleaded  tbU  coTenant  in  Its  legal  effect 
In  these  words:  "And  did  by  said  hill  ctf 
sal<B  warrant  that  the  said  plaintiff  had  a 
good  title  in  fee  simple  to  the  said  interest 
In  said  ditdi  and  water  righL"  Defendants 
assign  a  breach  of  the  covenant  of  warranty, 
as  follows:  "That  Uie  plaintiff  was  not  then 
and  there  the  owner  of  bnt  one-twelfQi  in- 
terest in  said  ditch  and  water  rights,  and 
that  1.  K.  Sthridge  th^  and  there  was  the 
lawful  own^  In  fee  simple  of  tiie  one-third 
of  the  one-eighth  Interest  which  the  plaintiff 
*  *  *  purported  to  convey  to  defendant 
S.  P.  CnuD."  We  wlU  treat  this  ideadlng, 
for  the  purpose  of  this  appeal,  as  sufficient 
to  presait  the  Issnable  fl&cts  setting  np  an 
hostile  and  IrreslBtlble,  lawful  and  para- 
mount title  In  another  at  the  date  of  the 
oonyeyance  to  said  defendant. 

Upon  the  trial  of  these  lasnes,  defendants 
were  permitted  to  prore  a  parol  contract 
betweoi  iklalntlff  and  J.  N.  Ethridge,  where- 
by plaintiff  agreed  to  oonr^  to  Ethridge  a 
one-thiTd  of  his  one-edgbth  Interest  In  the 
ditch  and  In  the  water  right,  when  plaintiff 
should  procure  title  to  his  homestead  entry, 
in  consideration  that  Ethridge  pay  a  third 
part  of  the  expenses  of  a  pending  litigation 
InvolTlng  said  property,  and  furnish  a  third 
of  the  work  in  the  construction  of  the  ditch. 
The  same  contract,  in  effect,  was  at  the  same 
time  made  between  defendant  C.  B.  Crum 
and  Ethrldg^  except  as  concerning  the  time 
and  condition  when  the  conveyance  should 
be  made.  In  pursuance  of  such  contract  with 
plaintiff  and  C.  B.  Crum,  Ethridge  did  the 
work  and  paid  the  expenses.  No  written 
conveyance  was  made  of  the  interest,  and  on 
demand  thw^or  plaintiff  refused  to  deliver 
a  deed  until  bis  homestead  title  was  perfect- 
ed. No  evid^ce  was  offered  so  far  as  the 
record  discloses  that  such  homestead  title 
has  ever  been  perfected.  The  parties  to  this 
action  have  stipulated  that  defendant  S.  P. 
Crum,  at  the  time  of  his  purchase  and  con- 
veyance, had  no  notice  of  the  transaction 
with  or  the  claim  of  Ethridge  to  an  interest 
in  the  iffoperty.  The  stipulation  goes  fur- 
ther, and  to  the  effect  that  no  other  evidence 
In  support  of  the  defendants'  counterclaim 
was  <rffered  than  the  testimony  of  witness 
J.  N.  Ethridge^  The  above  la  the  aabstanoe 
of  that  testimony. 

The  court  conridered  -this  evidence  appli- 
cable to  the  issues,  and  considered  the  evi- 
dence established  In  J.  N.  Ethri^e  a  legal 
and  paramount  title  to  the  property  claimed 
by  him,  thus  establishing  a  breach  of  war- 
ranty and  an  eviction  of  defendant,  and  ren- 
dered jodgment  for  the  def^dants  for  their 
costs.  From  which  ^dgment  and  from  an 
order  drying  plaintiff's  motion  for  a  new 
trial  plaintiff  presents  this  aK>eaI,  and  as- 
dgns,  among  other  errors,  that  the  judgment 
ftlls  to  conform  to  the  {headings  and  the  na- 
ture of  the  case  xwoved.' 


This  evidence  produced  In  support  of  the 
allegation  of  legal  paramount  title  of  J.  N. 
Ethridge  to  the  lost  Interest  could  have  no 
effect  to  establish  other  than  an  eqidtable 
right  of  action  against  ^aintlff  Ball  In  favor 
of  Ethridge  to  enforce  a  spedflc  performanee 
of  the  p^l  contract  to  convey  wliai  Bell 
should  acquire  his  perfect  homestead  title. 
The  stipulation  goea  further,  and  estingnUb- 
es  that  right  in  that  form  of  action,  because 
8.  F.  Omm  bad  no  notice  of  sndi  eanitaUe 
claim  at  the  time  of  hia  pnrduue,  and  irith- 
out  actual  <nr  constructive  notice  of  such 
dalm  his  titie  would  not  be  affected  t^en^r. 
and  by  a  conveyance  of  all  his  Intezest  la 
■  the  proper^,  the  plaintlfl  has  made  it  impos- 
sible to  perfbnd  his  parol  contract ;  and  fbr 
redress  of  fafs  wrongs  in  this  partleolar  BOi- 
ridge  must  resort  to  some  otfaar  remedy.  A 
ri^t  of  action  In  Ethridge  against  irtalntiff 
is  no  d^ense  for  defendants  to  a  salt  on  tte 
note.  The  obligation  of  warranty  is  not 
that  he  Is  the  true  owner  or  ttut  he  Is 
seised  In  fee  with  the  rl^t  to  convey,  tat 
that  lie  will  defend  and  protect  the  cove- 
nantee against  the  rightfol  dalms  of  an  per- 
sons thweafter  asserted.  The  covenant  ni 
general  warranty  Is  brokot  by  eviction  under 
a  lawful  and  parankount  title^ai  Oyc  1121), 
and  the  covaumte^  when  be  has  sohndttel 
to  the  dalm  without  actual  evictiim  by  a 
juc^Tnoit  of  court,  must  ]^ead  and  prove 
that  another  person  Is  in  some  manner  as- 
serting an  irresistible  paramount  tities.  Th» 
evidence  aniearing  in  the  record  falls  to  sup- 
port such  allegation.  The  claim  of  BQuUge 
Is  no  title  what  assorted  against  the  title  of 
S.  P.  Crum,  a  pnndiasa  without  notice,  and 
the  d^imdants,  having  the  burden  of  sustain- 
ing their  defense,  have  produced  no  evldeoee 
of  a  breadt  of 'warranty  ottltUng  than  to  a 
set-off. 

The  Judgmaot  complained  of  is  not  sup- 
ported by  the  evidence^  and  it  Is  levmed. 
and  the  cause  Is  remanded  to  tiie  sqperim 
court,  with  Instructions  to  vacate  the  iudg^ 
ment,  and  raider  Judgment  for  the  i^alntiff 
as  prayed. 

FBANELIN,  C.  J.,  and  ROSS,  J.,  concur. 

On  Rehearing. 

PER  OnaiAlf.  At  the  former  hearing  of 
this  case  we  went  into  the  whole  case  as  up- 
on an  appeal  from  the  Judgment  and  m&er 
overruling  the  motion  for  a  new  tilaL  Upon 
this  rehearing  our  attention  for  the  flraC 
time  has  been  called  to  the  fact  that  tbe 
appeal  is  from  the  judgment  alone. 

The  pleadings  disclose  that  it  is  a  suit  up- 
on a  promissory  note.  The  defendants  an- 
swer set  up  a  counterclaim  in  the  nature  of 
a  recoupment  of  damages.  Defendants  had 
Judgment  in  tbe  trial  court  Mo  error  Is  as- 
signed as  against  the  Judgment  roU,  nor 
have  we  discovered  any  txnt  thereAn. 

Judgmmt  is  afBrmed. 
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In  re  ANDERSON'S  BSTAT&t 

HOUCK  V.  ANDBTRSON. 

(Sn^me  Coart  of  Ariiona.    April  2S,  1913.) 

1.  Wills   {|   100*)  —  Joint  ahd  Mutual 

Wills. 

An  instTDmeDt  executed  by  huiband  and 
wife  owniDff  conunoiti^  property  and  having 
no  iHoe,  iniereby  «aeh  fare  to  the  other  all 
bia  or  ber  intereat  In  the  property,  effective  on 
his  or  her  death  with  remainder  over  after  the 
death  ol  the  rarvivor  to  the  heixs  at  law  of 
both,  le  a  joint  and  mntaal  wilL 

[Ed.  Note.— For  other  casei,  see  WUla,  Cent 
DiK.  I  238;  Dec  Dig.  1 100.*] 

2.  Wills  (|  181*)  —  Bsvoution  —  Mauugb 
or  Testatob. 

Under  Civ.  Code  ^1,  par.  4210,  providing 
that,  if  after  making  a  will  the  testator  mar- 
ries and  the  wife  torvlvea,  the  will  shall  be  re- 
voked unless  proviflions  have  been  made  for  her 
by  marriage  contract,  or  unless  she  is  provided 
for  in  the  will,  or  is  mentioned  therein,  so  as 
to  show  an  intention  not  to  revoke,  a  will  11 
revoked  by  the  marriage  of  testator  tubsequent 
to  the  execution  of  ttu  will  provided  the  wife 
•urvives,  in  the  absence  of  provisions  for  her 
in  a  marriage  contract  or  in  the  wUL 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
IHg.  H  460-478;   Dec.  Dig.  i  191.*] 

Appeal  from  Superior  Ooor^  Graham  Oonn- 
tjr;  G.  W.  Shnte,  Judge. 

Proceedings  by  violet  Honck  for  tbe  ih-o- 
bate  of  tbe  will  of  Peter  Anderson,  deceased. 
In  which  Rath  Anderson  appeared  and  op- 
posed the  probata  From  a  Judgment  of  the 
District  Court  rejecting  the  will  rendered  on 
ai^>eal  from  a  Judgment  of  the  Probate 
Court  allowing  tbe  will,  pn^Mment  .ainieals. 
Affirmed. 

W.  K.  max,  of  Safford,  for  appelant 
Btrattou  A  Lynch,  of  Safford,  and  Klbbey, 
Bainett  ft  Bomett,  of  Pboeui^  for  a-ppeHee. 


BOSS,  J.  [1]  Peter  Anderson  and  Isab^ 
Anderson,  busband  and  wife,  on  the  25th 
daj  of  August,  1902,  being  the  ownen  of 
certain  community  prop^ty  and  having  no 
Issue,  made  and  ezecoted  an  instrnmoit, 
bearing  some  of  tbe  characteristics  of  a  deed, 
but  dear^  Indteatloc  by  its  redtals  a  tea* 
tamaitary  punnise^  InaHmueh  u  it  was  to 
liaTe  no  eUeat  until  after  the  deatb  of  tbe 
tCBtators:  Counsel  for  both  parties  niitte  In 
affirming  its  testamentary  character  and  we 
tlilnk  ecHnectiy  so.  It  Is  reciprocal  In  its 
tCTms  in  that  eadh  purports  to  give  all  bis 
Interest  In  tbe  common  property  to  the  other, 
effecttTS  upon  hJs  death,  with  mnainder 
OTOT  after  tbe  snrriTor'B  death  to  tbe  near- 
est behrs  at  law  of  both  the  testators.  It 
Ifl  a  Joint  and  mutual  wUL  Isabell  Anderson 
died  in  1903  and  Peter  Anderson  died  In 
1011.  nie  Instrument  ms  not  probated  as 
tbe  wIU  of  Isabetl  Andoson,  but  after  the 
death  of  Peter  Anto!8<m,  tbe  appellant,  as 
<nie  of  tile  l^tees  of  tbs  will,  asked  that  It 


m 

be  admitted  to  probate  as  the  last  will  and 
testam^t  of  Peter  Anderson.  It  was  allow- 
ed by  the  probate  conrt,  but  on  ai^>eal  to 
the  district  court  It  was  rejected. 

It  Is  the  contention  of  the  app^ut  that 
this  Joint  and  mutual  wIU  had  the  ^Cect  of 
constituting  the  survivor  a  trustee  of  all 
the  common  property  for  the  use  and  benefit 
of  the  devisees  named  tlurein;  that  It  was  a 
testamentary  contract  based  upon  sufflclMit 
consideration,  the  ctmslderation  being  that 
tbe  property  upon  the  death  of  tbe  surrlv- 
or  should  not  succeed  to  his  heirs  as  provid- 
ed by  law,  but  should  pass  In  equal  shares 
to  tbe  heirs  or  both  the  testators.  Wheth^ 
the  Instrument  had  the  effect  contmded  for 
by  appellant  we  deem  it  unnecessary  to  de- 
cide for  the  reasons  hereinafter  stated. 

[2]  Peter  Anderson,  in  September,  1906, 
married  the  appellee,  Ruth  W.  Anderson, 
and  It  is  her  contention  that  the  will,  evta 
it  valid,  was  revoked  by  eadi  marriage. 

Paragraph  4216,  R  S.  1901,  provides  that 
no  will  "shall  be  revoked  except  by  a  sub- 
sequent will,  codicil  or  declaration  in  writ- 
ing, executed  with  like  formalities,  or  by  the 
testator  destroying,  canceling  or  obliterat- 
ing the  same  or  causing  It  to  be  done  In 
his  presence ;  provided,  that  If  after  making 
a  will  the  testator  marries,  and  the  wife 
survive  the  testator,  the  will  shall  be  revoked 
unless  provisions  have  been  made  for  ber  by 
marriage  contract,  or  unless  she  is  provided 
for  In  the  will,  or  In  such  way  mentioned 
therein  as  to  show  an  Intention  not  to  revoke 
such  provisions  and  no  other  evidence  to 
rebut  the  preeumptiop  of  revocation  must 
be  received." 

lu  tiito  case  the  marriage  snbsequent  to 
ezecuttaw  the  will  Is  admitted.  Thwe  Is  no 
evidence  that  provision  was  made  for  appel- 
lee In  a  marriage  contact  She  Is  not  pro- 
vided for  In  the  will,  nor  mentioned  therein. 
The  language  of  tbe  statute  Is  plain  and  nn- 
amMgnons  and  not  Susoeptttle  of  an  Inter- 
IHVtatlon  different  than  It  dearly  Imports. 
A  marriage,  the  wife  surviving  Ipeo  facto, 
revokes  the  prior  will  unless  the  wife  Is 
mentioned  or  provided  for  as  stated.  Tbe 
South  Dakota  statute  Is  ttie  same  as  ours 
and  In  Be  Estate  ta  Luaen,  18  B.  D. 
885^  100  N.  W.  788,  S  Ann.  Gas.  794,  the  facts 
were  that  Larsen  had  made  a  will  during 
coverture.  His  wife  dying  he  married  again. 
That  court  said:  "While  ecmeedlng  that 
Niels  Lsrsw  married  Christina,  his  surviv- 
ing wite,  after  making  the  wlU  In  irtilch  her 
name  Is  not  mmtioned,  either  as  a  devisee 
or  for  tile  purpose  of  showing  the  Intoition 
not  to  make  her  such,  and  the  nonexistence 
tit  any  provision  msde  for  her  means  of 
marriage  contract  or  otherwise,  counsel  for 
aivellant  contwds  that  tiie  will  is  revoked 
only  as  to  tiiat  portion  of  the  property  of  the 
decedent  that  ^  would  take -bad  he  died 
intestate,  and  that  none  but  the  surviving 
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wife  CM  queBtI<m  tbe  T&Udlty  of  tlie  instrn- 
ment  Independently  of  a  statutory  pro- 
vision similar  to  tbe  one  under  consideration, 
but  In  states  like  ours,  where  the  husband 
and  wife  Inherit  from  each  other,  the  revo- 
cation ot  a  will  made  by  the  husband  prior 
to  his  marriage  Is  conclusively  presumed 
from  such  facts  and  circumstances  as  this 
record  discloses.  Tyler  v.  Tyler,  19  III.  151, 
The  mind  of  the  testator  always  relates  to 
the  time  of  his  death,  and.  In  the  absence  of 
something  in  or  out  of  the  will  pertaining  to 
tbe  marriage  relation  existing  at  the  time 
of  the  husband's  demise.  It  Is  not  reasonable 
to  presume  tliat  he  would  deliberately  dis- 
pose of  his  entire  estate  without  making 
some  provision  for  his  wife.  Surely  It  can- 
not be  said  that  a  future  marriage  was  con- 
templated by  the  decedent  at  the  time  his 
will  was  made,  or  that  he  afterward  intend- 
ed that  the  surviving  son  of  his  former  wife 
should  take  all  bis  property,  notwithstanding 
tbe  new  relation  to  a  person  having  a  natu- 
ral claim  to  his  afFectlon  and  a  legal  right 
to  share  his  property.  It  Is  fair  to  assume 
that  these  considerations,  and  others  of  a 
like  character,  suggested  the  enactment  of 
our  statute,  iu  plain  and  concise  terms,  by 
which  such  a  will  as  the  one  under  consider- 
ation is  revoked  absolutely,  and  the  Intro- 
duction of  all  evidence  to  the  contrary  is 
expressly  prohibited.  In  order  to  sustain 
the  contention  of  counsel  for  appellant  to 
the  effect  that  the  will  Is  revoked  In  so  far 
only  as  It  affects  the  Interest  of  the  widow, 
and  should  be  admitted  to  probate  upon  her 
petition,  It  would  be  necessary  to  disregard 
statutes  in  pari  materia,  and  resort  to  un- 
warrantable Interpolation,  where  the  l^s- 
latlve  meaning  Is  plain  and  unmistakable. 
Unless  the  exlst«ice  of  a  condition  except- 
ing It  from  the  rule  of  revocation  is  shown 
by  such  evidence  as  the  statute  contemplates, 
tbe  will  cannot  be  admitted  to  probate,  and 
It  was  so  held  In  California  under  a  statute 
of  which  ours  is  an  exact  copy.  Corker 
Corker.  87  Cal.  643.  26  Pac.  922.  By  the 
marriage  of  Niels  Larsen  tbe  will  was  un- 
qualifiedly revoked,  and  the  judgment  ap- 
pealed from  is  affirmed." 

Other  courts  under  statutes  like  or  sim- 
ilar to  ours  have  held  that  marriage  revokes 
a  will,  **unless  tbe  existence  of  a  condition 
ucQ>tlng  it  from  the  rule  of  revocation  Is 
shown  by  evidence  as  the  statute  contem- 
plates." Sanders  v.  Slmcicb,  66  Cal.  60,  2 
P&c.  741;  McAnnulty  v.  McAnnulty.  120  IlL 
26,  11  N.  R  397,  60  Am.  Rep.  552;  Francis 
V.  Marsh,  64  W.  Va.  645,  46  S.  E.  578,  1  Ann. 
CBS.  665.. 

The  order  of  the  lower  court  refusing  the 
purported  wUl  to  probate  was  correct  and 
Is  affirmed. 

FRANKLIN^  C       and  CDNNINOHAM, 
ccncur. 


07  N.  K.  cm 

STATE  ex  rd.  HITGHGLIi  et  aL  t.  HED- 
LER,  District  Judge,  et  aL 

(Supremi  Cfinrt  of  N«w  Meztok  April  14, 

1913.) 

(Byllahut  ly  tke  Court.) 

1.  OmcKM  (I  74*>— ReuovaIj— Natuxk  or 
Pbocbeding. 

An  action  tor  the  removal  of  an  office 
from  office,  under  the  provisioiu  €t  chapter  96^ 
Laws  of  1900,  Is  a  cml,  and  not  a.  criminal, 
proceeding. 

[Ed.  Note.— For  other  cases,  see  Officen, 
Cent  Dig.  li  101-103,  105.  106;  Dec  Dig.  I 
74.*! 

2.  Trial  <i  13*)— PBEraaaED  Causes— Om- 
CERa— Removal  Pboceedings— "Iiockdiatb- 
LT  Sbt  Down  fob  Tbial," 

Tbe  words  "immediately  set  down  for 
trial,"  as  used  in  section  12,  c.  36,  Acta  1908. 
are  not  peremptory,  but  secure  merely  to  tbe 
public  and  tbe  defendant  a  preference  of  rUlit 
of  trial  over  other  cases,  and  impress  opoa  tbe 
proceeding  as  much  expedition  as  within  tbe 
wer  of  tbe  court  (citing  4  Words  &  Fluasa^ 


[Ed.  Note.— For  other  cases,  see  TMaL  Cei^ 
Dig.  i  32;  Dec.  Dig.  1 18.*] 

3.  Phohibitiow  (i  S*>7-GB0irNDS. 

A  writ  of  prouibition  is  not  available  as  a 
writ  of  error,  but  is  only  anilable  where  there 
is  a  lack  of  jurisdiction. 

[Ed.  Note.— For  other  eases,  see  ProUUtian, 
Cent  Dig.  i|  4-19 ;  Dec  Dig.  {  3.*] 

Proceeding  for  a  writ  of  prohibition  by 
the  State,  on  the  relation  of  James  P.  Mttd^ 
ell  and  others,  against  Edward  Ix  Media, 
Judge  of  the  District  Court  of  Uncoln  coun- 
ty, and  su^  court  Alternative  writ  of  pro- 
hibition discharged. 

Holt  St  Sutherland.  M.  B.  Tliompson.  and 
N.  C.  Frenger,  all  of  Las  Cnices,  for  rela- 
tors Wade  &  Wade  and  Llewellyn  &  Llew^ 
lyn,  all  of  Las  Cruces,  H.  B.  HaiuUton,  of 
Carrlaoza,  J.  H.  Paxton,  of  Ias  Gmoea,  and 
F.  W.  Clancy,'  of  Santa  F6,  for  reqtoiidflDta. 

PABKER,  J.  This  la  a  proceeding  for  a 
writ  of  prohibition  against  the  district  court 
of  Lincoln  county  and  the  Judge  tliereot 
seeking  to  restrain  them  from  entertaining 
Jurisdiction  of  a  cause  there  pending.  It 
appears  that  the  relatora  are  tbe  duly  elecC- 
ed,  qualified,  and  acting  trustees  of  the  town 
of  Las  Cruces,  N.  i£.  On  February  22,  1913; 
in  the  district  court  of  Dona  Ana  county,  the 
grand  Jury  of  said  court  returned  Into  opoi 
court  a  presentm»t  or  accosatiop  charging 
tbe  said  relators  with  certain  dellntiuencles 
as  sucb  trustees  therein  spedfled.  Upon  the 
coming  in  of  the  presentment,  Judge  M edlef 
issued  an  order  for  tbe  service  of  a  copy  of 
the  same  upon  the  relators,  together  with  a 
notice  to  be  and  appear  before  said  court  on 
the  3d  day  of  March,  1913,  which  was  done. 
Upon  the  return  day,  a  demurrer  was  in- 
terposed by  the  relators  to  the  presentment, 
upon  various  grounds,  which  waa  oTermled, 
and  aftorwards  a  motion  Vfis  fllad  to  nuke 
the  presentment  more  defluite  and  oertxlo. 
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wUdi  was  Ukewlae  OTerraled.  and  att^wards 
an  addltloDal  demurrer  was  filed  and  over- 
ruled by  tbe  court  It  1b  alleged  In  the  peti- 
tion for  the  writ  that  tbe  court  required  the 
relators  to  plead  "guilty"  or  "not  guilty"  to 
the  presentment,  but  this  fact  is  denied  by 
tbe  respondents.  The  plea  of  "not  guilty," 
however,  was  entered.  Thereupon  counsel 
for  the  state  In  said  cause  moved  the  court 
for  a  change  of  venue  of  the  cause  to  some 
other  county,  for  the  reason  that  a  fair  and 
impartial  trial  could  not  be  obtained  In  tbe 
county  of  Dona  Ana.  This  motion  was  sus- 
tained by  tbe  conrt,  and  a  change  of  venue 
granted  to  Lincoln  county,  and  the  causes 
set  down  for  trial  in  that  county  for  March 
19, 1913.  ^Thereupon  relators  filed  a  demand 
for  an  immediate  trial,  and  objected  to  any 
continuance  of  tbe  cause  to  any  future  date 
or  time,  and  objected  to  the  change  of  venue 
and  the  setting  of  the  cause  for  trial  in  Lin- 
coln county  on  March  19tb,  and  objected  to 
the  discbarge  of  tbe  jury  theretofore  In  at- 
tendance upon  tbe  regular  term  of  the  court 
in  Dona  Ana  county  after  the  return  of  the 
accusation  in  court,  and  urged  that  the  court 
in  so  discharging  the  jury,  and  so  continuing 
the  cause,  had  wholly  lost  jurisdiction  over 
the  defendants  and  tbe  subject-matter  of  tbe 
action.  This  motion  and  objections'  were 
orermled  by  the  conrL 

Tbe  proceeding  was  instituted  in  pursu- 
ance of  the  provisions  of  chapter  36  of  tbe 
laws  of  1909.  This  act  provides  six  differ- 
ent causes  for  removal  of  officers  of  various 
kinds,  among  whom  are  the  relators.  The 
act  provides  f<or  a  pxesentment  by  the  grand 
jury  to  tbe  district  court  of  the  county  In 
and  for  which  tbe  officer  accused  Is  elected. 
Tbe  pertinent  provisions  are  as  follows: 

"Bee.  C.  The  accusation  must  state  tbe  of- 
fense charged  In  ordinary  and  concise  lan- 
guage, vrlthout  repetition,  and  in  such  man- 
ner as  to  enable  a  person  of  common  under- 
standing to  know  what  Is  intended." 

"Sec.  8.  The  defendant  may  answer  tbe  ac- 
cusation either  by  objecting  to  the  sufficien- 
cy thereof,  or  any  portion  thereof*  or  1^  de- 
nying tbe  truth  of  the  same." 

"Sec.  13  The  trial  must  be  by  jury  and 
conducted  In  all  respects  in  tbe  same  manner 
as  a  trial  on  an  Information  or  indictment 
for  a  misdemeanor." 

"Sec.  14.  The  form  of  verdict  of  the  jury 
In  such  cases  stiall  be  'guilty'  or  'not  guilty.' " 

"Sec.  IB.  Upon  a  conviction  the  court  must 
pronounce  judgment  that  tbe  defendant  be 
removed  from  office ;  and  the  judgment 
must  be  entered  upon  the  minutes  assigning 
therein  the  causes  of  removal." 

"See.  17.  From  a  judgment  of  removal,  ap- 
peal may  t>e  taken  to  the  Supreme  Oourt  In 
the  same  manner  as  from  a  judgment  in  a 
ctvil  action,  but  until  such  judgment  is  re- 
versed, the  defendant  Is  suspended  from 
bis  office,  and  pending  the  appeal,  the  office 
must  be  filled  as  in  case  of  vacancy." 

"Sec  10.  All  matten  of  procedure  not  ottk- 
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er>tdse  herein  provided  for  shall  be  governed 
by  the  Code  of  Criminal  Procedure." 

"Sec.  16.  Tbe  district  attorney  and  tbe  de- 
fendants are  respectively  entitled  to  such 
process  as  may  be  necessary  to  enforce  tbe 
attendance  of  witnesses  as  upon  a  trial  of 
an  Information  or  Indictment" 

"Sec.  7.  Tbe  defendant  must  appear  at  the 
time  appointed  In  the  notice  and  answer  the 
accusation  unless  for  sufficient  cause  the 
court  has  assigned  another  date  for  that 
purpose.  If  be  does  not  appear,  tbe  court 
may  proceed  to  hear  and  determine  the  accu- 
sation In  bis  absence." 

"Sec.  12.  As  so«n  as  tbe  case  Is  at  Issue, 
it  must  l>e  Immediately  set  down  for  trial 
and  shall  have  precedence  over  all  othet  cas- 
es on  tbe  docket" 

The  argument  of  relators  la  based  upon  the 
fbllowing  propositions: 

(1)  The  proceeding  is  a  criminal  proceed- 
ing, and  therefore,  when  the  court  changed 
tbe  venue  of  the  cause  from  Dona  Ana  coun- 
ty to  Lincoln  county,  upon  the  application  of 
the  state  and  over  tbe  protest  of  relators,  It 
lost  jurisdiction  of  tbe  parties  and  subject- 
matter,  and  the  district  conrt  of  Lincoln 
county  acquired  no  jurisdiction  thereof. 

(2)  The  relators  were  entitled  to  an  Imme- 
diate setting  of  tbe  ease  for  trial,  and  when 
tbe  court  discharged  the  jury  then  In  atr 
tendance  upon  the  court  and  changed  tbe 
venue  of  the  cause  to  Lincoln  county,  the 
court  thereby  lost  jurlsdlcOon  to  fortber  mi- 
tertaln  tbe  proceeding. 

(3)  The  presentment  or  accusation  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  and  therefore  the  court  did  not  ac- 
quire jurisdiction  of  the  subject-matter. 

[1]  1.  The  act  in  question  is  a  curious,  but 
by  no  means  ar  unusual,  conglomeration  of 
provisions  extracted  from  the  principles  of 
tbe  civil  and  criminal  law.  Various  states 
have  acts  quite  similar  In  provisions,  includ- 
ing California,  Utah,  Idaho,  tbe  Dakotas,  and 
others.  Tbe  determination  of  whether  a  pro- 
ceeding instituted  under  a  statute  of  this 
kind  Is  a  criminal  or  civil  one  has  varied  in 
the  different  states,  and  various  reasons 
have  been  assigned  why  the  proceeding  has 
In  one  Instance  been  held  to  be  a  criminal 
proceeding,  and  In  another  Instance  a  civil 
proceeding,  and  in  one  or  more  instances  a 
special  proceeding.  Tbe  divergence  of  opin- 
ion as  to  what  a  proceeding  of  tttls  kind 
really  Is  will  be  found  to  arise,  we  think, 
out  of  some  peculiar  feature  of  tbe  statute 
In  a  given  state  not  common  to  tbat  of  oth- 
ers. 

For  instance,  in  California  the  statute  pro- 
vides in  substance  tbe  same  as  ours  as  to 
procedure  and  the  effect  of  the  proceedings, 
with  this  exception:  That  in  that  state  the 
statute  provides  that.  In  addition  to  the 
judgment  of  removal  from  office,  the  court 
shall  award  judgment  of  1500  In  favor  of 
the  informer.  This  Judgment  for  $000  is 
constmed  bj  tbat  conrt  u  in  tha  nature  of 
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a  flna,  and  conseqaently  ta  tliat  state  tbey 
'hold  that  the  proceeding  Is  fsrlmlnal.  EU- 
barn  t.  Law  Judge,  lU  CaL  237,  48  Pae.  6UL 
It  Is  Ittewlse  provided  In  die  Fttial  Oode  of 
OsUfonila  that  "a  aUne  or  pabUc  offlense  Is 
an  act  Gcnnmitted  or  omitted  Ih  violation  ot 
the  law  forbidding  or  commanding  It,  and 
to  which  Is  annexed,  upon  conviction  thereof 
the  following  punishment:  •  '  •  *  (4)  Ba- 
moval  from  offlee."  For  this  reason,  also, 
they  hold  In  CaUfomla  that  the  proceeding 
Is  criminal.  Wheeler  v.  Donnell.  110  OaL 
65S^  4S  Pac.1. 

In  Idaho  they  have  the  same  provision  In 
regard  to  a  judgment  for  IgiOO  In  &vor  of  the 
Infbrmer.  N<^rlth8taiidlng  this  provision,  tt 
Is  held  In  that  state  that  the  proceeding  Is 
not  a  criminal  proceeding,  and  la  not  Intend- 
ed fbr  punishment,  but  Is  Intended  to  pro* 
tect  the  people  from  corrupt  or  incompetent 
ofildala:  Rankin  t.  Janman,  4  Idaho.  58,  86 
Pac.  002.  Tlie  court  says:  **The  right  of 
the  Legislature  to  provide  tar  the  summary 
removal  of  Incompetoit  or  unfaithful  offl- 
oere  Is  no  new  doctrine ;  and  'such  Ictf^tlon 
ia  aa  lines  distinct  from  that  which  provides 
for  punishment  for  extortion,  or  the  rl^t  of 
recovery  by  the  Injured  party  of  the  sum 
wrongfully  lorocnred  by  an  ofildal  through 
color  ot  oflEks.  It  arises  from  the  exigencies 
of  govemmrat,  and,  if  its  enforcement  la  to 
tw  obstructed  by  aU  the  delays  and  onbar- 
rassments  inddmt  to  a  jury  trial,  the  aim 
and  purpose  of  the  law  woidd  be  entirely 
defteted." 

In  South  Dakota  it  is  said:  "The  neoes* 
sity  ot  the  resolutloa,  passed  upon  mature 
deliberation  at  -a  meeting  of  the  board,  to 
the  ^ect  that  the  charge  be  made  and  the 
actltm  be  instituted.  Is  apparent,  when  we 
consider  the  grave  conaeqnenoes  of  a  prose- 
cution under  a  provision  of  law  by  which 
the  accused  may  he  summarily  suspended 
from  office  by  an  order  of  the  court,  before 
trial,  and  at  any  time  after  the  commence- 
ment of  the  action,  and  by  which  bis  prose- 
cutors, the  board  of  county  commissioners, 
temporarl^  fill  the  office  by  appointment,  as 
required  by  section  1389,  which  also  provides 
that  the  verdict  shall  be  'guilty'  or  'not 
guilty,'  and,  in  case  of  a  conviction  as 
charged,  the  Jodgment  may  be  as  provided 
for  In  the  Code  of  Criminal  Procedure. 
•  •  •  A  suit  for  that  purpose,  and  be- 
fore his  guilt  has  been  Judicially  established, 
is  harsh  in  its  application,  and  penal  in  Its 
character;  and  he  ought,  with  certainty,  to 
be  advised  by  what  anthority  he  Is  accused, 
snd  by  whom  he  Is  being  prosecuted,  before 
he  Is  required  to  answer  to  a  charge  which 
is  injurious  to  his  reputation,  even  though  he 
be  Innocent"  Minnehaha  County  v.  Thome, 
6  S.  D.  449,  61  N.  W.  688. 

In  Oklahoma  the  proceeding  is  held  to  be 
a  civil  case  by  reason  of  the  terms  of  the 
statute,  which  provide  that:  "For  the  pur- 
pose of  such  removal  a  petition  may  be  filed 
In  the  district  court  of  the  county  wherein 
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sodt-offlcw  natdeik  In  the  name  of  flis  states 
OH'  the  relatUn  of  any  dtlien  tlitfwtf^  qma 
the  racommaidatlon  of  the  grand  Jnty,  grand 
Jnnn',  or  on  the  rtiati<H&  oC  tlw  bond  of 
count?  commtsaioperB,  or  of  any  attom^  sp- 
polntad  by  the  Governor  under  the  pnnlBions 
of  this  act  Summons  shall  be  issued  and  pro- 
ceedings liad  therein  to  final  Judgment  as  in 
other  civil  cases."  The  court  saya:  **lt  was 
evidently  tlw  intention  ot  the  IJeglidatiire  to 
Idace  this  particular  action  in  tbe  aams 
dasstflcatlon  as  quo  warranto,  whldi  Is  a 
dvll  action  under  all  the  anttaoriUea.^  State 
V.  Brown,  Judge,  24  Old.  433,  103  Pac  762. 

In  Skeen  v.  Craig,  81  Utah,  20^  86  Faa 
487,  the  Utah  court  held  that  a  iwoeeedbig 
of  die  kind  under  conslderatlom  I4  of  a  dvll 
and  not  a  criminal  natnrK  In  that  state 
tfasiy  have  a  similar  statute  to  ours,  and  the 
statute  there^  like  ouzi^  omits  to  jmnide  for 
the  fBOO  fine.  The  oonrl  say:  "Troe;  aeetlea 
4675  tut  the  same  act  as  Is  section  4580  pro- 
vides that  the  trial  shall  be  oondncted  la 
the  same  manner  as  the  trial  of  an  indict- 
ment or  information  for  a  felony.  The  Leg- 
islature doubtless  Intended  by  this  provisha 
to  throw  around  the  accused  the  same  safe- 
guards with  which  the  law  clothes  a  defend- 
ant in  a  criminal  actloo.  The  same  roles 
governing  the  introduction  of  evldoioe  moat 
be  followed,  and  the  gnUt  ot  the  detCendant 
must  be  estabUshed  hy  the  same  degree  of 
positive  proof  as  Is  required  in  olnlDal 
prosecution  generally.  It  does  not  necessailp 
ly  foltow  from  this  that  a  ^oeeedli«  com- 
menced in  pursuance  of  the  act  in  questloa 
Is  to  be  classed  as  a  criminal  aettoB.  Tba 
character  of  an  actlm  must  be  determined  by 
the  thing  or  object  intended  to  accMB{dldi 
and  the  Und  of  Judgment  that  may  be  en- 
tered. Counsel  for  respondraits  have  ctted 
several  California  cases  in  which  proceed- 
ings of  this  Und  are  held  to  be  crimlnaL 
While  1^  sections  of  Ofe  CSallfWnla  atabito 
relating  to  this  class  ot  actions  are^  In  Um 
main,  similar  to  the  corresponding  sections 
of  our  own  Code,  yet  ttiere  la  a  dlstlncthw. 
Under  ttie  Gallfcnnlb  statute,  whan  the  de- 
fendant Is  found  guilty,  the  court  naost,  in 
addition  to  entering  a  decree  depriving  Mm 
of  his  office,  enter  Judgmoit  In  favor  of  the 
Informer  for  $500.  This  penalty  of  9500; 
which  Is  imposed  on  the  defendant,  ttw  Su- 
preme Court  of  that  state  has  held  to  be 
nothing  more  nor  less  than  a  fine.  Wheeler 
V.  DonneU,  llO  CaL  666,  48  Pac.  1 ;  KUbom 
V.  Law,  111  CaL  237.  43  Pac.  615.  In  thto 
state,  as  we  have  observed,  no  fine  can  be 
Imposed  in  an  action  brought  under  secUoa 
4680.  The  Supreme  Court  of  Idaho,  in  cw- 
struiBg  a  statute  of  that  state  which  i^orldes 
for  a  flue  of  |S00,  and  which,  la  other  re- 
spects, is  practically  the  same  as  the  Cali- 
fornia Statute,  has  htid,  In  a  number  of 
well-considered  cases  hereinbefore  dted,  that 
this  clsss  of  proceedings  Is  dvU  and  In  no 
sense  criminal.  The  reasoning  of  the  Idaho 
and  Michigan  cases  hereinbefore  died  and 


Digitized  by 


n/u}  state  t. 

referred  to,  and  tSu  condnslonfl  therein  reach- 
•d,  are  more  in  accord  witb  oar  riewa  of  tlw 
law  on  this  qaestlon  than  are  the  prlndplea 
annonnced  In  the  dedatona  which  hold  to  the 
contrary  doctrlna" 

See^  alaoi  State  t.  Leadi.  00  Ua.  6B^  U 
Am.  Bep.  172,  wbue  ft  atmtnte  of  thl»  kind, 
which  proridea  for  an  Indictment,  la  narer- 
tbeleaa  held  to  be  a  cItU  proceeding.  The 
court  aaya:  -We  tUnk  the  Lesislatnre  did 
not  intend  thla  to  be  a  atrlctly  penal  atatnte 
fov  the  punishment  bjr  One  or  imprisonment 
of  the  indlTldual  offender,  but  intended  by 
tbla  mode  to  reach  every  regiater  of  deeda 
who  should  nae  bla  office  or  his  official  name 
In  a  fiUae  or  fraodnloit  manner,  or  glTo 
correne;  or  credit  to  any  offldal  eatlflcate 
or  other  papor  which  ml^  be  naed  for  the 
purpose  of  fraud  or  Impoeltiou  to  the  dam- 
age of  honest  men." 

The  obaeori^  and  dUEersaee  opinion  in 
xegard  to  the  Interpretation  of  atatntea  of 
tlila  kind  no  doubt  often  arlaea  oot  of  the 
fact  that  misfeasance  and  malfeasance  In  of- 
fice were  erlmes  at  common  law.  The  pro- 
eednre  at  common  law  always  contemplated 
a  prosecntlon  by  Indlctmoit  or  informatlim, 
and  conrlction  was  followed  by  a  fh»  and 
Imprisonment,  as  well  aa  remoral  from  of- 
fice. See  Bacon'a  Abridgment;  title  ''Offi- 
cers,** QX).  Bnt  in  these  modem  statntes, 
which  make  no  provision  for  punishment 
of  any  kind,  the  proceeding  la  plainly  intend- 
ed to  rid  the  pnbllc  of  an  incompetent  or 
unworthy  public  aerrant,  and  are  in  this  par- 
tkmlar  «itirely  different  In  nature  from  the 
original  eoxn moo-law  proceedings.  Our  own 
territorial  court,  in  pasaing  upon  a  twrito- 
Tlal  statute  of  similar  Import,  held,  In  a 
well-conald»ed  opinion,  that  the  proeeedlng 
was  a  ciril  proceeding,  and  that  the  court 
waa  anUiorlaed  to  direct  a  verdict  as  In  othw 
dTil  cases.  Twritory  v.  Sanehea,  14  N.  M. 
498,  M  Paa  9M.  Thla  caae  la  also  reported 
in  20  Ann.  Oaa.  109,  and  In  a  note  accom- 
panying the  case  all  of  the  cases  are  collect- 
ed, dunring  that  a  great  preponderance  of 
auUiorlty  la  to  th^  effect  that  the  proceed- 
ing Is  a  dTll  proceeding  nndw  a  statute  Uke 
our  state  atetate. 

yF6  think  the  view  taken  of  a  atetnte  like 
the  one  under  consideration  by  the  Utah 
comt  la  more  in  accordance  with  the  evident 
legislative  intent  in  enacting  our  statute. 
It  la  true,  aa  In  Utah,  Idaho,  and  elsewhere, 
that  while  eortaln  features  of  the  criminal 
law,  by  way  of  procedure^  form  at  verdict, 
degree  of  iwoof  required,  etc.,  are  Ingrafted 
iqwn  the  proceeding,  the  real  easence  of  ttie 
proceeding  la  simply  to  r«nov«  an  dBcer 
from  offlc&  Some  of  the  acte  provided  in 
the  statute  aa  caoaes  for  his  removal  may 
IM  the  ODounlsston  t)t  a  crime ;  but  the  object 
of  the  proceeding  la  not  to  punish  the  officer 
for  any  crime  or  dereliction,  bnt  to  ronove 
bim  from  Ids  office  In  the  Interest  of  the 
pubr^  ao  that  the  office  may  be  fllled  and 
the  fnnetlMia  fiweof  ezadaed  1^  aoBaconip 


potent  and  lioneat  <AGlal.  The  principles  of 
the  criminal  law  which  are  ingrafted  npon 
the  proeeedlng  ara  designed  for  the  protec- 
tion ta  the  officer  himed£  It  may  weU  be 
said  that  a  person  who  haa  be«i  elected  to 
an  offlee  by  the  jmvle  among  whom  ha  haa 
lived,  and  whose  req>eet  he  has  evidently  at^ 
teined,  la  not  to  be  mmmartly  removed  from 
aneh  an  offlca  nntU  bla  der^lctlon  la  made 
to  aroear  beyond  all  reoaonable  doubt  A 
preanmptlai  of  boneaty  and  eapad^  attenda  , 
an  office  who.haa  been  deeted  by  his  fellow 
dtlzena.  That  iveanmptlon  od^t  not  to  be 
overcome  by  any  flimsy  or  unsatlafactory 
proof.  Hence  the  Lalgslature  baa  provided 
that  this  preanmptlfm  shall  go  with  him 
throughout  the  trial  down  to  verdict,  anfi 
shall  only  be  overcome  by  the  aame  measure 
of  proof  aa  la  required  to  convict  a  dtiaen 
of  crime;  We  tiilnk  these  are  wise  provl- 
sUms,  and  have  ao  doubt  that  they  were  in- 
serted in  thla  act  with  that  object,  in  view. 
A  cartful  consideration  of  the  act  leads  na. 
however,  to  the  condoalon  that  it  la  an  ac- 
tion dvll  in  Ite  nature^  and  that  it  Is  not 
a  criminal  actl<m. 

It  follows,  from  the  cwdualon  reached, 
that  ttie  objection  to  the  change  of  venue 
from  Dona  Ana  county  to  Uncoln  county,  on 
the  theory  that  the  proceeding  was'crlndnal 
In  ite  natnra,  la  not  well  founded. 

[I]  2.  It  la  urged  by  relators  that  the  dis- 
trict court  loat  Jurisdiction  of  the  anbject* 
matter  of  the  cause  by  failing  to  comply  with 
section  12  of  the  act,  herelnbefcne  quoted. 
It  Is  tme  that  Uie  section  provldea  that  the 
cause,  as  soon  aa  at  laaue.  must  be  imme- 
diately  set  down  for  trial,  and  shall  have 
IH>ecedenoe  over  all  other  cases  on  the  docket 
This  aectlon  was  evldratly  intended,  so  fat  as 
the  public  la  concerned,  to  afford  spee&y  and 
efficient  remedy  to  remove  an  unsatisfactory 
offldal.  So  f^  as  the  defraidant  is  con- 
cerned. It  waa  designed  to  secure  to  him  a 
speedy  trial.  We  cannot  Interpret  the  terms 
used  in  thla  section  to  be  absolutely  peremp- 
tory in  effect  In  adopting  such  a  section, 
the  Legislature  necessarily  took  into  account 
tbte  uaual  course  of  proceedings  In  courte  of 
Justice.  The  Leglalatore  knew  that  various 
considerations  moved  the  court  ftom  time  to 
time  to  adopt  different  conraea  of  proceeding 
to  meet  the  exlgendea  then  confronting  It. 
All  that  the  Leglslatare  could  have  Intended 
by  tbe  section  was  to  llnpreaa  npon  the  pro- 
ceeding the  greatest  possible  expedition,  both 
for  the  benefit  of  the  pnbllc  and  of  tJhe  de- 
fendant It  ndght  posdbty  be  that  If  a  pro- 
ceeding of  this  Und  were  allowed  to  be  de- 
layed an  nnreasonable  time,  the  dtfendant 
might  be  entitled  to  a  discharge;  but  the 
word  *immedlately,"  aa  used  in  the  sectton, 
and  as  applied  to  Uie  8UhJeet>matter  relat- 
ed by  the  act,  can  certainly  reasonably  mean 
no  more  than  that  Oie  proceeding  shall  have 
a  preference,  and  aball  be  expedited  as  much 
aa  within  the  power  of  the  court  See4Words 
and  Phraaea^  SMB. 
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1*1  8.  The  argument  of  tbe  relators  that 
by  reason  of  tbe  failure  of  the  complaint  to 
Btate  a  cause  of  action  the  court  haa  never 
acgulred  Jurisdiction  of  tbe  subject-matter, 
and  should  be  prohibited  from  further  enter- 
tainlng  the  cause,  is  clearly  untenable.  The 
sobject-matter  of  the  proceeding  against  the 
relatora  Is  clearlj  within  the  general  Juris- 
diction of  tbe  district  court  of  Dona  Ana 
county.  If  the  court  proceeds  npoa  a  com- 
phUnt  wbicb  does  not  state  a  cause  of  ac- 
tion, it  commits  -an  error  wbicb  is  review- 
able only  upon  appeal  or  writ  of  error.  As 
is  weU  said  in  State  v.  Brown.  24  OkL  433, 
108  Pac.  762:  <*It  is  a  well-settled  rule  that, 
where  an  inferior  court  has  Jnrisdtetton  to 
take  tbe  action  contemplated  under  any  tSx- 
comstance^  the  exerdae  of  such  power  by 
bim  involving  a  Judicial  discretion,  a  writ 
of  problMtion  will  not  lie.  It  ia  only  where 
an  inferior  tribunal  is  about  to  do  some  act 
wholly  unauthorized  by  law.  or  in  excess  of 
its  Jurisdiction,  that  the  writ  wUl  lie  Ex 
parte  Engles,  146  U.  S.  857,  13  Snp.  Ct  281, 
36  U  Ed.  1005;  In  re  Fassett.  142  U.  &  479. 
12  Sup.  Ct  295,  35  L.  Ed.  1087;  People  ex 
reL  Graver  v.  Circuit  Court  of  Cook  County 
et  al..  173  HI.  272,  50  N.  E.  928;  State  ex 
r^  Hofipann  t.  Scarritt,  Judge,  et  aL,  128 
Mo.  331,  30  S.  W.  1026;  State  ex  rel.  Frank- 
lin v.  Rabom,  60  S.  G.  78,  38  S.  B.  260;  Board 
of  Education,  etc.  v.  Holt,  51  W.  Ta.  435,  41 
S.  E.  337."  See,  also,  State  ex  reL  Brown 
T.  District  Court,  27  Utah,  336,  76  Pac.  739, 
1  Ann.  Cas.  711.  as  to  the  anthorlttes  in  ac- 
cordance with  the  general  doctrine,  that  a 
writ  of  prohibition  is  not  available  as' a  writ 
of  error,  but  Is  available  only  where  there 
is  a  lack  of  Jurisdiction. 

The  relators  rely  opon  the  case  of  Evans 
T.  WlUia,  22  Okl.  310,  97  Pac.  1047,  19  U  H. 
A.  (N.  S.)  1050,  IS  Ann.  Cas.  25a  An  ex- 
amination of  that  case,  however,  discloses 
the  fact  that  the  Information  exhibited  In 
the  court  against  the  defendant  was  by  a 
private  prosecutor,  and  that  no  officer  au- 
thorized by  law  had  filed  such  Information, 
and  It  was  therefore  held  that  the  court  could 
acquire  no  Jurisdiction  of  the  subject-matter 
upon  such  an  information.  In  other  words, 
that  case  was  a  case  In  which  the  court  could 
not,  under  any  circumstances,  acquire  Juris- 
diction. Tbe  distinction  between  that  case 
and  this  is  apparent  Jn  tbis  case  tbe  present- 
ment emanates  from  tbe  proper  source,  is 
filed  in  a  court  of  competent  jurisdiction,  and 
whether  it  Is  sufficient  in  law  to  state  a 
cause  of  action  against  tbe  relators  is  a 
question  reviewable  only  upon  appeal  or  writ 
of  error. 

For  the  reasons  stated,  the  alternative 
writ  of  prohibition  will  be  dischaiiEed;  and 
It  is  so  ordered. 

ROBERTS,  O.  Xt  and  HANNA,  J.,  concur. 


SEWARD  et  aL  T.  DENVER  ft  B.  G.  B.  Ca 

(Supront  Court  d  New  Mexico.   April  3| 
1918.) 

(Bytldbiu  by  the  Cowrt.} 

L  COBFORATIOMB  (I  391*)  —  STATS  BB0DU> 

Tion  or  Rates— Bight. 

Tbe  legislative  branch  of  tbe  govenusent 
bai  the  right  to  regulate  rates  and  compel  the 
performance  of  other  duties  on  tlie  part  of  t» 
public  service  corporatioos ;  bat  such  rates  to 
established,  or  requirements  made,  must  Ik  rea- 
sonable, both  to  the  carrier  or  puUIc  service  ei»>- 
poratlon  and  to  the  public 

[Ed.  Noto.--FOT  oUier  cases,  see  Cerporatioaa 
Cent.  Dig.  H  1678,  1578;  Dm:.  Dig:  f^l-*] 

2.  COBPOBATIONS  il  393*)— RxOtTUTION— FiX- 

INQ  OF  Rates— Rbasonablbness. 

While  the  fixing  of  rates,  or  the  determina- 
tion of  the  facilities  to  be  afforded,  in  the  flnt 
instance,  is  a  legislative  question,  the  determina- 
tion of  the  reasonableness  and  lawfulness  of 
the  rate  or  other  requirement  is  a  judicial  faoc- 
tion. 

[Eid.  Note.— For  other  cases,  see  CorporationL 
Cent  Dig.  II  1574.  1676;  Dec  Dig.  |  393.*] 

3.  COBFOBATIONS  (|  394*)  —  COWBTITUTIOHAL 

Law  (I  297*>-^uBT  (|  12*)— BaiuoAns  {| 

8*)— Dux  PeOCESS— FlXINO  OF  RATKft— Db- 
TEBIUNATION  OF  RKASONABLBNESB— OrDEB  OF 

RxiLBOAn  ComfissioH— Revibw— Etidencs 
— Dxcisioif-^UKT  Tbiax<— Geneeax.  Affbab- 
ANcx  —  "DBoini  Such  Gasbs  oir  Tbbib 

Merits." 

Sections  7  and  8  of  article  11  of  die  sUte 

Constitution  construed. 

(a)  Held:  That  said  sections  provide  for  a 
review  by  tbe  Supreme  Court  of  the  reasonable- 
Deas  and  lawfulness  of  an  order  made  by  the 
State  Oonuratlon  Commission,  nptm  the  evi- 
dence adduced  before  tbe  CommissioD:  that 
such  sections  do  not  deny  due  pmcesa  becaase 
on  such  review  additional  evidence  is  not  al- 
lowed, and  because  tbe  court  most  act  <m  the 
evidence  already  taken;  tbe  court  not  being 
bonnd  by  tbe  findings  of  the  Gonuniasion,  and 
tbe  party  aSfected  having  tbe  right  <ni  tin  orig* 
inal  hearing,  to  introduce  evidence  as  to  all  ma* 
terial  points. 

(b)  Held,  further,  that  where  tbe  canse  is  re* 
moved  to  tbe  Supreme  Court  by  the  Commis- 
sion, upon  failure  to  comply  with  tbe  order, 
within  tbe  time  limited,  by  tbe  public  service 
corporation,  additional  evidence  cannot  be  in- 
troduced. 

(c)  Where,  however,  the  cause  is  removed  by 
one  of  the  parties,  and  a  showing  Is  made  that 
new  evidence  has  been  discovered,  which  the 
party  by  the  exercise  of  reasonable  diligence 
could  not  have  presented  at  tbe  original  hear- 
ing, the  cause  may  be  remanded  to  tbe  Commis- 
sion for  the  taking  of  such  further  evidence^ 

(d)  Where  the  cause  ia  removed  to  the  Ss- 
preme  Court  by  one  of  tbe  parties  witUn  the 
time  Umited,  the  court  may.  of  its  own  motion, 
remand  the  same  to  the  Ctanmisrion  for  the 
taking  of  further  evidence. 

(e)  The  Supreme  Court,  under  the  constitu- 
tional provisions,  upon  tibe  evidence,  det^mines 
the  reasonableness  and  lawfulness  of  the  order 
made  by  the  Commission ;  if  it  finds  such  order 
to  be  reasonable  and  lawful  It  enforces  it;  if,  on 
tbe  other  hand,  it  finds  such  order  to  be  unrea- 
sonable or  unlawful,  It  refuses  to  enforce  ths 
same. 

(f)  The  direction  in  section  7  that  the  Su- 
preme Court  shall  "decide  such  cases  on  tiidr 
merits"  means  that  the  court  shall  decide  such 
cases  on  a  consideration  of  their  aobstance  and 
the  legal  right  involved  in  opposition  to  a  de- 
cision based  upon  mere  defects  of  procedure  or 
the  technicaliaes  ^reof;  that  the  conrt  dMH 
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do  justice  irrespfictive  of  informal,  technical,  or 
dilatory  objections. 

(g)  TIic  court  decides,  upon  the  merits,  the 
qaestion  of  the  reasonai^lenesB  and  lawfulness 
of  the  order  made  by  the  Commission,  and 
whether  the  defendant  shall  be  compelled  to 
comply  therewith. 

(h)  The  defendant  in  such  cases,  under  the 
Gonstitation,  is  not  entitled  to  a  trial  by  jury, 
and  a  denial  of  such  right  does  not  violate  ei- 
ther the  federal  or  state  Constitution. 

0)  The  railroad  company,  by  its  general  ap- 
pearance before  the  Ccunnusiicni,  wiuioat  objec- 
tion, waived  all  irregnlaritles  DKcedinr  such 
hearing  (dting  6  Words  and  PhxassB.  4493  et 
seq.). 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  %  1576;  Dec.  pi«._|  a94;*  Constitu- 


12-19 ;  Dec.  Dig.  %  9.' 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7721.] 

4.  CoBFORATionB  (|  3M*)— Obdebs  or  Baij<- 

BOAD  COWUBSION— ReVOBW. 

While  It  is  proper  for  the  Onumlssion  to 
make  findings  of  fact,  sach  findings  have  no 
force  or  effect  in  the  Supreme  Court,  as  this 
court  is  required  to  pass  upon  the  merits  of  tb^ 
case,  without  indulging  in  any  presumptions, 
and  tiie  court  forms  its  own  independent  judg- 
ment, as  to  each  requirement  of  the  order,  upon 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  1576 ;  Dec.  Dig.  |  394.*J 

&.  Mandamus  (|  72*)— Cobpobatiohs  (|  884*) 
— Obders  of  Corpobatiok  GouaraiOH  — 
Control  of  DiscBErrioN. 

MandamuB  does  not  lie  to  compel  the  per- 
formance of  a  duty  calling  for  the  exercise  of 
judgment  and  discretion  on  the  part  of  the  per- 
son at  whose  hands  the  performance  is  required  ; 
therefore  the  order  made  by  the  Commission 
should  be  definite  and  certain. 

(Ed.  Note.— For  other  cases,  see  Handamns. 
Cent  Dig.  I  184:  Dec  Dig.  |_72;*  Corpora^ 
tiaui,  CeuL  Dig.  %  1670;  Dec.l>ig.  |  894.«] 

6.  Railboads  (I  9*)— OBbns  or  Cobpobaiiov 
CcnnosBioN— Bbview— "ADBQiTAn  Faciu- 
TiEa." 

Under  the  Constitntitm  the  Commission  is 
authorized  "to  require  railway  companies  to 
maintain  adequate  depoto.  ntock  pens,  utfltJon 
buildings,  agents  and  facilities  for  the  accom- 
modation of  passengers  and  for  receiving  and 
delivering  freight  and  express,"  and  such  as 
may  be  reasonable  and  just.  Held  that,  in 
determining  what  are  "adequate  facilities."  the 
court  must  take  Into  consideration  the  volume 
of  business,  the  revenue  derived  by  the  railroad 
therefrom,  the  number  of  people  to  be  accom- 
modated, the  pltesent  facilities,  and  all  the  facts 
mnd  circumstances,  considering  on  the  one  hand 
the  rights  of  the  stockholders  of  the  railroad, 
and  On  the  other  the  rights  of  the  public, 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  II  12-19:  Dec.  EHg.  |  ».*] 

7.  Railboadb  (1  214*)  —  DuziBa  —  BNroBCB- 

HKNT. 

A  railroad  company  is  chartered  for  the 
purpose  of  transporting  freight  and  passengers, 
and  so  long  as  it  continues  to  exercise  its  rights, 
under  such  charter,  and  does  not  elect  to  sur- 
render up  its  franchise,  the  perfonbance  of  the 
duty  for  which  it  was  called  into  existence  and 
given  its  being  may  be  enforced,  even  though 
such  performance  may  entail  a  pecuniary  loss. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  Di  711,  712;  Dec.  Dig.  {  214.*] 


8.  Railboadb  (ff  58,  217*)— DrmM— Facili- 
ties. 

While  it  is  the  absolute  du^  of  a  railroad 
company  to  transport  freight  and  passengers, 
it  is  not  its  prime  duty  to  provide  depots,  jfait- 
ing  rooms,  station  agents,  telephone  and  tele- 
graph faciJities. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent^I^  ^1^^        ISK.  714;  Dec. 

9.  Railboadb  (|  214*)— Dutueb— UicFDwmBifT 

— ElXFBNSEB. 

When  a  railroad  company  is  called  upon  to 
perform  an  absolute  duty,  the  question  of  ex- 
pense is  not  to  be  considered;  but  when  the 
duty  sought  to  be  enforced  is  only  an  incident  to 
the  main  duty,  the  question  of  expense  is  to  be 
taken  into  consideration  in  connection  with  the 
public  necessities. 

(Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  SS  711,  712;  Dec  Dig.  {  214.*] 

10.  Railboadb  (||       22t^)  —  Powebs  of 

COBPOBATION  CoMMiaaiOW— EbTABIJBHMBHT 

OF  Stations- ExFBnra  akd  Benefit. 

The  Constitution  does  not  confer  npon  the 
Corporation  Commission  the  right  to  arbitrarily 
establish  a  station  or  to  require  a  station 
agent,  regardless  of  the  expense  Hitailed  npon 
the  company,  or  the  benefit  to  be  derived  by  the 
public 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |l  130,  131,  133, 135,  136,  740;  Dec. 
Dig.  IS  S3.  Sl!tt.*i 

11.  Railroads  (I  217*)  —  Duties  —  Station 
Facilitieb. 

The  facilities  afforded  at  any  station  to 
the  general  public  must  In  a  measure,  be  com- 
mensarate  with  the  patronage  and  receipts  from 
that  portion  of  the  public  to  whom  the  serv- 
ice is  rendered. 

[M.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  714;  Dec  Dig.  I  217.*] 

12.  Railboadb  (|  226*)  —  Dotibs  —  Station 
Facilities— ExPBNSB  and  Benbfit. 

It  is  not  reasmable  to  require  the  installa- 
tion of  telegraph  service  for  the  purpose  of 
buUetining  trains,  where  the  cost  of  such  serv- 
ice is  out  of  proportion  to  the  revenue  derived 
from  that  portion  of  the  traveling  public  bene- 
fited theidiy. 

[Ed.  Note.— Fur  other  cases,  see  Railroads, 
Oeat.  Dig.  I  740;  Dec  DjiTim.*] 

Petition  by  Edwin  B.  Seward  and  others 
against  the  Denver  ft  Bio  Grande  Ballioad 
Company.  Defendant  neglected  to  comply 
with  an  order  of  the  Corporation  Commis- 
sion, and  the  Commission  removes  the  cause 
to  the  Supreme  Court  Remanded  to  the 
Corporation  Commission. 

On  the  7th  day  of  May,  1912,  certain  resi- 
dents of  Tres  Pledras,  a  small  town  In  Taos 
county,  N.  M.,  about  one-half  mile  distant 
from  a  station  on  the  Denver  &  Rio  Orande 
Railroad,  bearing  the  same  name,  petitioned 
the  Railroad  Commission  to  require  said  rail- 
road company  "to  maintain  adequate  station 
facilities  for  the  accommudatlon  of  passen- 
gers and  for  receiving  and  delivering  freight 
and  express  at  Its  station  of  Tree  Pledras," 
and  further  asked  that  said  railroad  com- 
pany be  required  to  maintain  an  agent  at 
said  station  through  whom  the  patrons  of 
said  railroad  "may  transact  buslneas  with 
such  railway  company." 
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Upon  the  filing  of  said  peUtlou  or  oom- 
plalnt,  the  CommlBsloa  had  more  or  less  cor- 
reqKmdenoe  wltb  Oe  otBxia^  of  mdi  rail- 
road company  In  an  atdeavor  to  aecure  the 
facilities  requested  "by  mediation,"  as  re- 
qnlrea  by  secUtm  2  of  chapter  78,  S.  Li  1912; 
but  failing  to  oome  to  an  agreement  theteSm, 
on  July  SO;  1912,  a  notice  of  hearing  was 
serred  upon  the  railroad  company,  together 
with  a  copy  of  the  order  of  the  Commtsston 
requiring  such  hearing,  which  order  was  as 
follows: 

"Informal  complaint  having  been  present 
ed  to  this  Commission  by  and  on  behalf  of 
parties  residing  at  and  in  the  vicinity  of 
Tirea  Fledras,  a  station  on  the  line  of  rail- 
way operated  by  the  said  the  Denver  &  Rio 
Grande  Railroad  Company  within  the  state 
of  New  Mexico,  to  the  effect,  that  said  com- 
pany liad  failed  to  maintain  at  said  station 
adequate  facilities  for  the  accommodation  of 
passengers  and  for  receiving  and  delivering 
freight  and  express,  and  that  said  company 
was  not  maintaining  an  agent  at  said  sta- 
tion, to  the  great  detriment  of  the  complain- 
ants ;  the  Commission  having  made  a  personal 
examination  Into  the  matter,  and  it  appear- 
ing to  this  Commission  tliat  conditions  are 
such  as  to  require  a  more  thorough  investi- 
gation: It  is  hereby  ordered  that  a  hearing 
on  the  matter  set  out  in  said  complaint  be 
held  at  the  office  of  the  State  Corporation 
Commission  at  Santa  F6,  N.  M.,  OHnmendIng 
at  the  hour  of  10  o'dock  a.  m.,  on  the  30th 
day  of  July,  1912,  at  which  time  and  place 
the  said  complainants  will  be  heard  in  sup- 
port of  the  allegations  of  their  complaint, 
and  the  said  railway  company  will  be  heard 
In  rebuttal  thereto.  The  parties  In  Interest 
will  be  notified  accordingly.  Done  at  the 
office  of  the  State  Corporation  Commission 
at  Santa  F^,  N.  M.,  on  the  15th  day  of  July, 
1912.  Hugh  H.  Williams,  Chairman.  Attest: 
George  W.  Annijo,  Cterk." 

Upon  the  date  fixed,  tbe  cause  was  heard, 
upon  the  evidence  of  Edwin  B.  Seward,  for 
the  complainants,  and  W.  D.  Shea,  for  the  rail- 
road company.  From  the  evidence  adduced 
it  appears  that  Tres  Pledras  was  established 
as  a  station  on  the  Denver  &  Rio  Grande 
Railway  in  1880  and  had  been  contlDUousIy 
maintained  uottl  December,  1910,  with  walt^ 
Ing  room,  freight  room,  and  the  usual  sta- 
tion accommodations,  including  an  agent,  who 
was  also  a  telegraph  operator,  and  who,  In 
conjunction  with  some  arrangement  by  the 
railroad  with  the  Western  Union  Telegraph 
Company,  received  and  transmitted  commer- 
cial messages.  In  December,  1910,  the  rail- 
road company  withdrew  the  agent  from  said 
station,  and  thereafter  maintained  no  facili- 
ties for  passengers  at  said  place,  but  did 
stop  its  trains  there  and  take  on  and  let  off 
passengers.  Freight  was  received  and  de- 
livered at  said  station,  but,  having  no  agent, 
freight  charges  were  required  to  be  paid  In 
advance  upon  all  incoming  freight  When 
fright  zeacM  Tree  Piedra^  It  was  iixiload>, 


ed  by  the  train  crew  and  placed  inside  the 
frelglit  room,  the  key  to  wbldi  waa  kept  br 
the  wife  of  the  section  foreman,  who  resided 
In  the  station,  and  who  upon  appUcatiai  de- 
livered tbe  k^  to  persons  receiving  freight, 
who  would  then  unlock  the  door  and  select 
their  freight  It  appears  that  no  aerioas  kus 
to  any  person  had  occurred  by  reason  of  eoA 
arrangement^  but  tliat  it  was  more  or  lets 
inconvenient  to  [nrepay  the  i^iarges  npon 
freight  ordered,  and  also  to  personally  n- 
perintend .  tlie  loading  of  freight  when  it 
was  shipped  out 

Tres  Pledras  is  a  small  town  baving  one 
general  store  run  by  Mr.  Seward,  tbe  witneas 
who  testified,  and  a  harness  shop.  It  is  also 
headquarters  for  the  Forest  Beserre,  where, 
all  told,  40  people  are  employed;  Imt  many 
of  these  employes  are  not  p^manenOy  lo- 
cated in  the  town.  Outside  the  members  of 
the  Forest  Reserve,  there  are  perhaps  2S  res- 
idents within  the  town,  and  within  a  radlis 
of  10  miles  there  are  probably  ISO  pet^ile, 
not  all  of  whom,  however,  are  served  by  thto 
station,  as  Servtlleta,  a  station  ten  miles 
ttom  Tres  Pledras,  is  also  within  the  radius. 
Mr.  Seward  sa^  that  all  told  there  are  40 
families  who  would  receive  frelgbt  at  this 
station,  should  they  have  goods  shipped  in. 

For  the  12  months  ending  December  31. 
1911,  the  earnings  on  passengm  and  frtilgU, 
both  inbound  and  ontboundf  were: 

Freight  forwarded   fUOTIS  81 

Freight  received   X890  6S 

Passengers    BSl  28 

Total    SSotTO 

Of  this  amount,  f86S:26  was  earned  dur- 
ing the  month  of  July  by  the  shipment  at 
several  car  load  lots  of  wool  by  wool  grow- 
ers. No  evidence  was  introduced  tending 
to  show  the  earnings  and  operating  apenscs 
of  the  road  in  New  Mexico. 

Mr.  Seward  did  not  testify  tliat  be  had 
ever  been  a  passenger  npon  the  road,  but 
he  did  testify  to  inconveniences  suffered  by 
people  who  sought  passage,  in  that  there  was 
no  shelter  at  tbe  station  in  inclement  weath- 
er, and  no  means  of  ascertaining  the  time 
of  the  arrival  and  departure  of  trains,  ex- 
cept by  using  the  telephone  In  his  store  and 
calling  up  ServiUeta  ten  miles  away.  No 
contention  was  made,  or  supported  by  tbe 
evidence,  that  the  installation  of  a  tel^ihone 
or  telegraph  service  was  necessary  for  tbe 
proper  operation  of  the  road,  In  order  to 
secure  the  safety  of  employes  and  passen- 
gers, or  to  facilitate  the  service.  The  prin- 
cipal complaint  of  Mr.  Seward  in  that  re- 
gard seemed  to  be  that  there  was  no  com- 
mercial telegraph  station  maintained  at  that 
place. 

Upon  the  evidence  taken  the  Commlssloo 
made  the  following  statemoit  of  facts,  vtt: 
"The  evidence  adduced  at  the  above  hearln; 
on  behalf  of  the  complainants  shows  the 
following:  That  station  agent  and  adegioate 
station  facilities  bad  been  ■"■«"*««"*ff  at 
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Tres  Piedraff  for  a  period  of  tblrty  yean 
prior  to  Decnnber,  1910.  Tbat  tliere  are 
sotoe  three  or  four  oatlflns  communities  In 
addition  to  the  town  of  Tres  Pledras,  which 
draw  tbetr  supplies  from  the  town  of  Trea 
Pledraa.  That  Tres  Pledras  is  a  dlstrlbatlng 
point  to  those  outlying  communltlee  In  the 
United  States  mall  matters.  That  the  freight 
receipts  by  the  Denver  &  Rio  Grande  Ball- 
road  Company  at  Tree  Pledras  for  freight 
received  and  forwarded  amounted  to  be- 
tween $3,000  and  M.000  In  the  year  1911. 
Tfaat  tb^  are  c(nuid«able  wool  shipments 
from  the  station  of  Tres  Pledras  In  the  woo) 
Hcftson  of  July  each  year.  That  the  station 
traUdlng  of  the  Denver  &  Rlo  Grande  Ball* 
road  Gompany  la  kept  closed  to  paasengers, 
and  that  persona  desiring  to  take  a  train  at 
Tres  Pledras  most  wait  on  tlie  platform  In 
inclement  weather  for  ttie  arrtval  of  trains. 
That  there  Is.  no  means  <tf  commnnlcatlon 
from  the  railroad  station  for  purposes  of 
obtaining  information  as  to  the  morementi 
«f  trains  or  whether  or  hot  tliey  are  running 
on  time.  That  the  freight  received  at  Tres 
Pledras  Is  unloaded  at  owner's  risk,  and  It 
frequently  happens  that  others  than  the  con- 
tfUrnee  get  this  freight,  on  aocovnt  of  no 
representative  of  the  railroad  company  being 
prcMut  to  check  out  mM  flrelglit  The  «Ti- 
denoft  farther  shows  that  Mr.  X.  B.  Seward 
pays  a  major  portion  of  the  receipts  tm  ac- 
eirant  of  freight  shipments  at  this  station; 
be  bcdng  a  general  merchant  in  the  town  of 
Tres  Pledras.  The  claim  of  the  Denver  St 
Rlo  Grande  Railroad  Company  by  its  Mr.  XL 
X.  Clark,  in  hla  letter  of  Jane  7,  1812,  to 
tbe  Commission,  and  testimony  of  th^  wit- 
ness W.  D.  ffliea,  that  the  buaineoa  of  the 
station  did  not  justify  its  being  kept  open, 
tUat  the  station  was  not  self-enatalnliMb  that 
it  would  han  to  be  operated  at  a  monthly 
loss  to  the  cox^any,  If  an  agent  wwe  main- 
tained, is  not  borne  ont  by  ttw  facta  aa 
shown  In  OilB  canae." 

And  upon  the  facts  so  found  the  Commie- 
slMi  made  the  following  ord«>:  'Tills  Corn* 
mlsBlon  holda  railroad  intereata  are  not  Oie 
only  Intereete  to  be  served  at  this  station, 
owtaig  to  tlie  fact  that  this  railroad  is  a  pnb- 
llc  eerrlce  corporatton  and  the  intereata  of 
the  pubUe  are  coextensive  with  those  of  the 
d^endant  company,  and  the  public  is  en- 
titled to  a  reasonable  degree  of  service  In 
return  for  tlie  patronage  afforded.  In  view 
of  tliese  nriooa  facts  as  shown  by  the  rec- 
ord In  this  cause,  it  Is  hereby  ordered  by  the 
Commission  that  the  D»iver  &  Rlo  Grande 
Railroad  Company  open  its  station  building 
at  the  town  of  Tres  Pledras  for  the  purpose 
of  affording  accommodations  to  the  traveling 
public  who  may  desire  to  take  a  train  at 
Tres  Pledras  or  alight  therefrom,  and  pro- 
vide suitable  seats,  fuel,  and  water  for  the 
comfort  of  said  passengers.  It  Is  further:  or- 
dered by  th<»  Commission  that  the  Denver  A 
Rlo  Grande  Railroad  Company  maintain  a 


representative  at  this  station,  whose  duty  It 
ahall  be  to  receive  freight  and  properly  store 
same  in  freight  station,  to  protect  same  from 
pillage  and  the  elements,  and  to  properly 
check  ont  such  freight  to  the  rightful  owners 
when  called  for.  It  Is  further  ordered  by 
the  Commission  that  some  adequate  means 
of  communication  be  maintained  at  this  sta- 
tion for  the  purpose  of  obtaining  informa- 
tion aa  to  the  running  of  trains.  Whether 
this  be  by  telephone  or  telegraph  is  left  to 
the  discretion  of  the  company.  This  order 
shall  be  effective  on  and  after  the  IGth  day 
of  September.  A.  D.  1812.  Done  at  the  of- 
fice of  the  Btate  Oorporatton  Commlaaiott  In 
the  city  of  Santa  F6,  New  Mexico,  on  this 
22d  day  of  August,  A.  D.  1012." 

Defendant  neglected  to  comply  with  the 
order,  and  the  Oonuniaaion  removed  the 
caose  to  this  court.  In  compliance  with  the 
provlslona  of  aecti<Hi  7  of  aittde  11  of  the 
Constitution  of  New  Mexl«o^ 

Frank  W.  Clancy,  Atty.  Gen.,  for  complain- 
ants. Renehan  &  Wright,  of  Santa  F6,  and 
B.  N.  Clark  and  R.  G.  Lucas,  both  of  Denver, 
Colo.,  for  defendant 

BOBEBTS,  C.  J.  (after  stating  the  facta 
as  above).  Before  reviewing  the  order  of  the 
State  Corporation  Commlasion,  for  the  pur- 
pose of  determining  the  reasonableoew  and 
lawfulness  of  the  same,  it  will  be  necessary 
Cor  us  to  consider  and  diapoee  of  nnmoous 
constitutional  queatlons  raised  by  defendant, 
and  questions  of  procdce  and  procedure  In- 
terposed by  both  parttaOk  We  beUave  that 
many  of  these  questions  will  best  be  solved 
by  a  general  resumft  of  Om  provisions  of  the 
Constitution  under  which  they  arise  and  a 
statmoent.of  our  views  in  regard  tbraeto, 
supported  by  sudi  autiunltles  as  we  have 
been  able  to  And,  bearing  upon  the  questions 
involved. 

The  Corporation  Commission  of  New  Mex- 
ico was  created  by  section  1  of  artlde  11  of 
the  Constitution  of  the  state,  and  fay  section 
7  of  said  artlde  It  Is  provided:  "Tbe  Com- 
mission shall  have  power  and  be  charged  with 
the  duty  of  fixing,  determining,  supervising, 
r^ulatlng  and  controlling  all  charges  and 
rates  of  railway,  express,  ttiegraph,  tele- 
ptHwe,  sleeitfng  car,  and  other  tranaporta- 
tiott  and  transmission  companies  and  com- 
mon carriers  within  the  state;  to  require 
railway  companies  to  provide  and  maintain 
adequate  depots,  stock  pens,  station  build- 
ings, agents  and  facilities  for  the  accommo- 
dation of  passengers  and  for  receiving  and  de- 
livering freight  and  express ;  and  to  provide 
and  maintain  necessary  crossings,  fnilverts 
and  sidings  upon  and  alon^de  of  their  road 
beds,  whenever  in  the  judgment  of  the  Com- 
mlssioD  the  public  interest  demand,  and  as 
may  be  reasonable  and  just.  The  Commis- 
sion shall  also  have  poww  and  be  charged 
with  the  duty  to  make  and  wfotoe  resacn- 
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tble  and  Just  rules  regutrins  tbe  supplying 
of  ears  and  equipment  for  the  use  of  ship- 
pers and  passengers,  and  to  require  all  In- 
trastate railways,  transportation  companies 
or  common  carriers,  to  provide  such  reason- 
able safety  appllancea  In  connection  with  all 
equipment,  as  may  be  necessary  and  proper 
for  the  safety  of  Its  employes  and  the  public, 
and  as  are  now  or  may  be  required  by  the 
federal  laws,  rules  and  regulations  govern- 
ing Interstate  commerce.  The  Commission 
shall  have  power  to  change  or  alter  such 
rates,  to  change,  alter  or  amend  Its  orders, 
rules,  regulations  or  determinations,  and  to 
enforce  the  same  in  manner  prescribed  here- 
in; provided,  that  In  the  matter  of  fixing 
rates  of  telephone  and  telegraph  companies, 
due  conslderatloD  shall  be  given  to  the  earn- 
ings, Investment  and  expenditure  as  a  whole 
within  the  state.  The  Commission  shall 
have  power  to  subpceim  witnesses  and  en* 
force  their  attendance  before  the  Commla- 
sion,  through  any  district  court  or  the  Su- 
preme Court  of  tbe  state,  and  through  such 
court  to  punish  for  contempt;  and  It  shall 
ttave  power,  upon  a  hearing,  to  determine 
and  decide  any  question  given  to  It  herein, 
and  in  case  of  failure  or  refusal  of  any  per- 
son, company  or  corporation  to  comply  with 
any  order  within  the  time  limit  therein,  un- 
less an  order  of  removal  shall  have  been  tak- 
en from  such  order  by  the  company  or  cor- 
poration to  the-  Supreme  Court  of  this  state, 
it  shall  Immediately  become  the  duty  of  the 
Commission  to  remove  such  order,  with  the 
evidence  adduced  upon  the  hearing,  with  the 
docmnents  in  the  case  to  the  Supreme  Court 
of  this  state.  Any  company,  corporation  or 
common  carrier  wtilch  does  not  comply  with 
the  order  of  tbe  Commlssloii  within  the  time 
limited  therefor,  may  file  with  the  Commis- 
sion a  petition  to  remove  such  cause  to  the 
Suiveme  Court,  and  In  tbe  evMit  of  such  re- 
moval by  the  company,  corporation  or  com- 
mon carrier,  or  other  party  to  such  bearing, 
the  Supreme  Court  may,  upon  application  in 
Its  discretion,  or  of  its  own  motion,  require 
or  authorize  additional  evidence  to  be  taken 
in  Bueh  cause;  bat  in  the  event  of  removal 
by  tbe  Commission,  upon  iteilnre  ot  the  com- 
pany, corporation  or  conmion  carrier,  no  ad< 
dltional  evidence  sliall  be  allowed.  Tbe  Su- 
preme Court;  for  the  consideration  of  aucb 
caoses  arldng  hereunder,  shall  be  In  session 
at  all  times,  and  shall  ^ve  Kvecedence  to  such 
causes.  Ai^  party  to  such  bearing  before 
the  Commission,  shall  have  the  same  right 
to  remove  tbe  order  mtwed  therein  to  the 
Supreme  Court  of  the  stat^  as  given  under 
the  provlalons  hweof  to  the  company  or  cor- 
poration against  wlilcta  such  order  la  direct- 
ed. In  addition  to  the  other  powers  vested 
in  the  Supreme  Court  bj  this  Oonstttntitm 
and  tbe  laws  of  the  state,  the  aald  court 
shall  have  the  power  and  it  shall  be  its  duty 
to  decide  such  eases  on  their  merita,  and 
carry  into  effect  Ita  Judements^  orders  and 


decrees  made  In  sucli  cases,  by  fln^  forfei- 
ture, mandamus,  injunction  and  contempt  cr 
other  appropriate  proceedings." 

Section  8  is  as  follows :  "The  Commission 
shall  determine  no  question,  nor  issue  any 
order  in  relation  to  the  matters  specified  la 
the  preceding  section,  until  after  a  poblie 
hearing  held  upon  ten  daxs*  notice  to  tbe 
parties  concerned,  except  in  case  of  d^nlc 
after  such  notice."  - 

Other  sections  of  the  article  will  not  be  In- 
corporated in  this  opinion,  as  they  bare  do 
bearing  upon  the  issues  involved,  bat  It  li 
perhaps  pertinent  to  add  Uiat  aectlOD  12 
makes  the  provisions  of  the  article  applicable 
to  all  corporations  doing  business  in  New 
Mexico  and  subject  to  state  Bupervlaion. 

The  provisions  of  our  Constitution  are  pe- 
culiar to  New  Mexlca  So  far  as  we  bare 
be^  able  to  ascertain,  no  ottier  state,  citber 
by  statute  or  constitutional  provision,  has 
the  same  method  of  procedure;  All  similar 
commlBslonB,  whether  the  creaturea  of  stat- 
ute or  constitutional  provisions,  are  designed 
to  control  and  regulate  public  service  corpo- 
rations; to  secure  the  safety  of  employes; 
the  protection  of  tbe  traveling  public;  and 
to  compel  such  corporations  to  discharge 
their  duty  to  tbe  public.  The  matter  of  such 
regulation  Is  primarily  a  leglslatlTe  func- 
tion, but  experience  tiaa  demonstrated  the 
inability  of  the  various  legislative  assem- 
blies to  cope  with  the  problem,  charged  as 
they  are  with  so  many  other  dlversifled 
duties,  and  their  sessions  usually  of  limited 
duration. 

[11  While  the  right  of  the  Legislature  ai 
a  state  to  regulate  rates  and  compel  tbe  per- 
formance of  other  duties  on  the  part  of  pub- 
lic service  corporations  has  always  been  rec- 
ognized by  the  courts,  the  rule  tbat  sodl 
rates,  so  established,  most  be  reastmatde^ 
both  to  the  carrier  or  public  service  corpora' 
tlon  and  to  the  pnbUc,  Is  equally  well  settled. 
Chicago,  etc.,  Hallway  Co.  v.  Minnesota,  134 
U.  S.  418,  10  Sup.  Ct  462,  702.  S3  U  Ed.  97a 

[2]  WhUe  tbe  fixing  of  the  rates,  or  the 
determination  of  tbe  f  adltUea  to  be  afforded. 
In  the  first  instance.  Is  a  leglalattve  question, 
the  determination  of  the  reasonableness  and 
lawfiilness  of  the  rate  or  otiwr  requirement 
is  a  Judicial  function.  This  b^ng  troe,  it 
was  early  recognised  tliat  leglsUiUve  asseni> 
biles  could  not  give  to  sndi  quesdona  the 
required  time  to  investigate  and  detmnloe 
in  advance  the  reasonablen^  and  Justness 
of  the  proposed  rate,  ax  other  requirement, 
necessitating,  as  aaxSi  a  question  would,  long 
and  protracted  hearii^  and  intricate  knowl. 
edge  of  such  matters.  For  this  reason,  we 
apprehend,  the  plan  was  devised,  now  In 
vogue  in  practically  all  the  states,  and  adcvtr 
ed  by  the  national  govemmfint,  of  creating 
commlHsions,  supposed  to  be  made  up  of  esp^ 
dally  trained  men;  and  tbe  delegatloB  te 
such  bodies  of  adminlstrattTe  and  le^alattve 
powers.   Such  bodies  ace  glrsn  great  latt 
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tode  uid  powwln  lnreetlgatiiig  all  bu&i  Qaes- 
tloDB,  and  ifpoD  them  Is  conferred  tbe  duty  of 
fixing  rates  and  requiring  proper  facilities 
for  tbe  public  accommodation. 

Tbe  final  action  of  the  Commission,  or 
rate-making  bod?,  was,  in  many  instances, 
attended  by  long  and  protracted  litigation, 
through  various  courts,  before  the  reason- 
ableness and  lawfulness  of  the  rate  was 
finally  established.  Tbe  public  service  com- 
panies, not  Infrequently,  would  render  no 
asstetance  whatever  to  tbe  rate-making  body, 
when  tbe  matter  was  under  Investigation, 
so  that  body  could  arrive  at  a  Just  rate,  and. 
after  tbe  rate  was  established,  would  go  Into 
tbe  courts^  and'  there  disclose  facts  which 
would  clearly  demonstrate  tbe  unreasonable- 
ness of  tbe  rate  and  compel  Its  cancellation 
and  revocation.  By  this  method  the  almost 
Impossible  task  of  aecnring  Justice  for  tbe 
public  was  clearly  discernible.  To  overcome 
tbls  difficulty  plans  were  devised,  by  which 
tbe  public  service  corporation  was  required 
to  present  all  Its  evidence  before  the  C!om- 
mlaslon,  In  advance  of  the  fixing  of  the  rate 
or  other  requirement,  so  that  the  Commission 
wonld  taave  the  benefit  of  sudi  knowledge 
mm  it  might  Impart  and  thereby  be  ennbled 
to  arrive  at  a  Just  condnaion.  If  possible. 
From  the  action  of  the  Commisslfm  in  fixing 
the  rate,  or  other  detennlnatioii.  an  appeal 
or  review  In  tbe  courts  was  iHrovUled.  for 
the  determination  ot  the  reasonableness 
and  lawfninen  ct  tba  ordia  made,  but  upon 
tbe  evidence  taken  In  advance  before  the 
Commisalon.  If  the  court  found  tbe  action 
of  the  Gonunlaskm  nnlawfal  or  unreasonable, 
it  waa  aet  aside.  Ibat  ancb  procedure  does 
not  vtolata  the  Oonstitutlon  of  tbe  United 
States,  and  U  authorised,  waa  held  by  tbe 
Supreme  Court  of  the  United  States  in  tbe 
reooit  ease  of  Oreffon  B.  ft  N.  Co.  t.  Tair- 
etatid,  224  U.  8.  filO^  82  Sup.  Ot  035,  56  L. 
Ed.  868,  where  the  court  had  under  consld- 
eratton  the  Washington  statute  (Sesalwi 
lAVs  1905,  c.  SI,  aa  amended  Mardi  16^  1907, 
c  226).  Tba  method  provided  the  statute 
of  Wasblngton  was  for  a  hearing  before  tbe 
Commission,  jxpoa  notice  In  advance  to  the 
company,  as  to  tbe  proposed  order  which  tbe 
Oommlsidon  was  aafted  or  was  proposing 
to  make,  at  whlcb  bearing  tbe  company  had 
tbe  tigbt  to  ainwar  by  counsel,  crosihexamlne 
tbe  witnesses  produced  tor  the  complainants 
or  Commission,  and  to  introduce  such  evi- 
dence as  it  desired.  After  such  Investigation 
tbe  Commission  made  such  order  as  It  saw 
proper,  and  if  tbe  company  affected  tbnreby 
deoued  It  contrary  to  law,  it  applied  to  the 
superior  court  of  the  proper  coun^  for  a 
writ  of  review,  for  the  purpose  of  hating  Its 
roaaonablenesB  and  lawfulness  Inquired  In- 
to and  deteimined.  In  the  superior  court, 
tbe  cause  was  beard  without  the  intervention 
of  a  Jury,  oo  tbe  evidence  and  exhibits  in- 
troduced before  tbe  Commlsslmk  and  certified 
to.  Iv  1^   Upon  nidi'  beaxing  the  inperior 


court  entered  an  order,  either  affirming  or 
setting  aside  tbe  order  of  the  Commission 
under  review  and  remanding  the  cause  back 
to  tbe  Commission  for  further  action.  If 
such  order  was  affirmed,  tbe  right  of  appeal 
to  the  Supreme  Court  was  given. 

In  the  case  of  Oregon  R.  &  N.  Co.  v.  Fair- 
child,  supra.  It  was  contended  that  tbe  Wasb- 
lngton statute  failed  to  furnlBb  an  adequate 
hearing  or  opportunity  for  Judicial  review, 
especially  in  prohibiting  the  submission  to 
tbe  court  of  competent  evidence  as  to  the 
unreasonableness  of  the  order;  and,  further, 
that  there  was  no  evidence  of  a  public  neces- 
sity, and  that  the  order  was  void  aa  taking 
[woperty  without  due  process  of  law.  Speak- 
ing of  tbe  objection  that  the  statute  failed 
to  furnish  an  adequate  hearing  or  opportuni- 
ty for  Judicial  review,  tbe  court  says: 

"So  that  where  the  taktog  is  under  an  ad- 
ministrative regulation  the  defradant  must 
not  be  denied  tbe  right  to  allow  that  aa  a 
matter  of  law  the  ordw  waa  so  arbitrary, 
unjust,  or  unreasonable  as  to  amount  to  a 
deprivation  of  property  in  violation  of  the 
fourteenth  amendment.  Chicago,  etc,  R.  K. 
V.  Minnesota,  184  U.  S.  418  [10  Sup.  Ct  462. 
702,  33  L.  Ed.  070];  Smyth  v.  Ames.  160  D. 
3.  466  [18  Sup.  Ct  418,  42  U  Bd.  819];  Chica- 
go, etc..  R.  B.  V.  Tompkins,  176  U.  8.  167, 178 
lao  Sup.  GL  836,  44  I*  SO.  417]. 

"2.  TUm  was  recognised  by  tbe  Siqweme 
Court  of  the  state,  which  held  tbat  tUs  con* 
■tltutlonal  right  was  not  denied,  but  that  the 
statute  furnished,  first,  an  adequate  oppor- 
tunity to  be  heard  before  fh*  Oominlsalon, 
and  then  provided  tox  a  Judicial  review  by 
autborlsbig  ttie  compi^y  to  test  tbe  validity 
of  the  order  in  tbe  suiwrior  court  Botfi  of 
theoB  mUnga  are  assigned  aa  error  ifj  the 
Oregon  Company.  It  complains  that  the 
statute  did  not  afford  it  tbe  means  of  mak- 
ing a  dafniae  before  the  Commission  and 
yet  required  it  to  attat^  the  reasonableness 
ot  the  order  ni  sndi  eTldenoe  aa  it  might 
have  been  able  to  produce  before  tbe  admin- 
istrative body.  If  this  were  true,  tbe  defeod- 
anf  a  position  would  be  correct,  ft>r  tbe  bear- 
ing which  mwt  precede  tbe  taUng  of  pvopev- 
ty  is  not  a  men  form.  Tbe  carrier  miut 
have  tbe  rigbt  to  secure  and  present  evidence 
material  to  the  issue  under  tnvestlgaticm.  It 
must  be  givra  the  opportonltgr  by  proof  and 
argument  to  controvert  tbe  claim  amerteA 
against  it  before  a  tribunal  bound  not  only 
to  listen  but  to  give  legal  effect  to  what  has 
been  -established.  But,  as  construed  by  the 
state  court,  aU  these  rights  were  amply  eie- 
cured  by  the  statote,  which  declared  that  the 
Commission,  'after  a  full  bearing,*  might 
require  track  connection.  On  such  investiga- 
tion the  company  could  have  objected  to  the 
sufficiency  of  the  complaint  and  obtained  an 
order  requiring  It  to  be  made  more  specific 
as  to  tbe  exact  location  of  the  proposed 
tracks.  The  defendant  was  glvea  the  benefit 
of  compulsory  process  to  aecun  and  preaoit. 
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evldaiee  In  Its  b^alf.  There  was  a  prorl- 
sion  to  require  the  attendaoce  of  witnesses, 
the  production  of  documents,  and  for  the 
taking  of  testimony  by  deposition.  It  also 
bad  the  right  to  cross-examine  witnesses  pro- 
duced on  the  part  of  the  Commission  and  the 
privilege  of  offering  evidence  on  every  matter 
material  to  the  Investigation. 

[8]  "3.  The  defendant  Insists,  however, 
that,  no  matter  how  complete  the  right  to  be 
ta^rd  before  the  Commission,  the  atatnte, 
having  denied  all  other  opportunity  for  test- 
ing the  validity  of  the  order  in  the  state 
courts,  fomlBhed  an  utterly  Inadeqnate  Ju- 
dicial review,  because,  as  the  carrier  could 
not  anticipate  what  decision  would  be  made, 
it  was  unjust  to  require  it  to  produce  evi- 
dence, to  show  In  advance  the  unreasonable- 
ness <tf  an  order,  the  terms  ttf  which  were 
not  known.  From  this  it  argues  that  the 
statute  was  unconrtittttional  In  so  far  as  It 
prevented  the  court  from  receiving  compe- 
tent and  noncomulatlve  testimony  tending  to 
prove  that  there  was  no  public  necessl^  tor 
making  the  tra^  connection  and  that  the 
order  was  void. 

"This  position  would  be  true  if  the  defend- 
ant bad  not  be«i  put  on  notice  as  to  what 
order  was  asked  fto'  and  then  given  ample 
oiqirartDnlty  to  show  that  It  woidd  be  anjust 
or  unreasonable  to  grant  It  In  this  case, 
and  under  the  statute,  it  was  given  auch 
notice.  The  complaint  alleged  that  some  of 
0»  towns  were  Important  shipping  points 
and  that  at  all  of  them  there  was  a  public 
neeesBll7  that  the  roads  should  be  connected. 
Tb»  defendant  denied  each  of  theae  allega- 
tions. The  bearing,  lioth  on  the  law  and 
the  facts,  was  necessarily  limited  to  that  is- 
sue. There  could  have  been  no  valid  order 
which  was  broader  than  that  claim.  The  de- 
fendant was  dialed  wltb'notlee  that  if  the 
auctions  of  the  eomidalnt  as  to  Dseesalty 
were  estaUished  the  order  could  then  be 
lawfully  granted,  unless  tb&et  was  also  proof 
that  the  cost.  In  comparison  with  the  re> 
cetpts,  or  other  fact,  made  it  unjust  to  re- 
quire the  connections  to  be  made.  The  car- 
rier was  therefore  given  the  right  both  to 
meet  the  charge  of  public  necessity  and  also 
to  establish  any  fact  which  would  make  It 
unjust  to  pass  the  order  for  which  the  com- 
plainant prayed.  The  act  further  provided 
that,  after  the  administrative  body  had  act- 
ed, the  carrier  should  have  the  right  to  test 
the  lawfulness  and  reasonableness  of  the 
regulation  in  the  superior  court,  where 
every  error  In  rejecting  or  excluding  evi- 
dence, or  otherwise,  could  be  corrected.  On 
that  trial  the  court  was  not  bound  by  the 
finding  of  fact,  but,  like  the  Commission,  it 
was  obliged  to  weigh  and  consider  the  testi- 
mony and  to  give  full  effect  to  what  was  es- 
tablished by  the  evidence,  since  It  acted 
Judldally,  *under  an  Imperative  obligation, 
with  a  sense  of  official  responsibility  for  Im- 
partial and  right  dedaloii,  which  Is  imputedl 
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to  the  disdiarge  of  official  dattee.*  KCTtodty 
Railroad  Tax  Gases.  115  U.  a  821,  8M  [S 
Sup.  Ct  67,  29  li.  Bd.  414]. 

"4.  Having  been  given  full  (^portnnltj  to 
be  heard  on  the  Issues  made  by  the  complaint 
and  answer,  and  as  to  the  reasonableness  of 
the  proposed  order  and  having  adopted  the 
statutory  method  of  review,  this  company 
cannot  complain.  It  had  the  right  to  oSa 
all  competent  testimony  before  the  CommlB- 
slon,  vliidi,  in  view  of  the  fonn  of  proceed- 
ings authoriaed  by  the  statute,  acted  In  diis 
respect  somewhat  like  a  master  tai  dianeoy 
who  has  been  required  to  take  testimony  and 
report  his  findings  of  fact  and  condosions  of 
law.  The  court  would  test  Ite  oomttam 
by  the  evidence  submitted  to  tbe  Blaster. 
Kor  would  thoe  be  any  Impairment  of  the 
rie^t  to  a  Judicial  review,  becaue  additkaal 
testimony  could  not  be  submitted  to  the 
chancellor.  •   •  • 

"5.  If,  then,  the  defendant  bad  notice  and 
was  given  the  right  to  idiow  ttuit  the  order 
sAeA  tor,  U  granted,  woidd  be  nnreaaoiiBhle^ 
It  has  not  In  this  case  been  depriTed  of  the 
right  to  a  bearing." 

The  COnstituttonal  Convention  of  New 
Mexico,  when  It  adopted  article  U  of  tiie 
Constitution,  and  provided  for  the  WMnewhat 
novel'  procedure,  after  the  hearing  and  de- 
termlnatbrn  by  the  Granmlsslon  for  the  Judi- 
cial review  of  the  action  of  the  CommlMloa. 
was  attempUng  to  opedite  the  JodlnlHl  In- 
quiry into  the  reasonaUeness  and  lawfolnees 
of  the  order  mate  by  the  Oommiaalon;  provide 
a  method  of  procedure  that  would  be  tnet- 
pensive  and  simple,  and  that  would  preaerre 
the  ri^ts  of  the  people  on  the  one  hand, 
and  of  the  owners  of  the  public  su^ce  cor- 
porations on  the  othw. 

To  this  end,  notice  to  the  company  to  be 
affected  by  a  proposed  0T6er  was  to  t>e  given, 
and  a  hearing  required  thereon,  at  vidt^ 
the  company  and  the  comi^nant  may  pro- 
duce all  their  evidence  bearing  upon  the  Is- 
sues and  the  justness  of  the  proposed  ordtf, 
crms-examlne  witnesses,  etc.  It  was  the  evi- 
dent intent  of  the  framers  of  the  instrument 
that  all  the  known  evidence  should  be  pro- 
duced before  the  Commission  in  the  first  In- 
stance. After  the  Commission  lum  made  Its 
final  order,  the  public  service  company  has 
20  days  within  which  to  voluntarily-  comply 
with  the  order.  If  it  does  so  comidy,  and 
the  order  Is  satisfactory  to  the  complaining 
party,  no  further  proceedings  are  required. 
Should  it  fail  to  comply,  unless  an  order  of 
removal  la  taken  from  such  determination  by 
the  Commission,  by  the  company  affected, 
the  Commission  most  remove  such  canse,  to- 
gether with  all  the  evidence  adduced  upon 
the  hearing,  with  the  documents,  etc,  to  the 
Supreme  Court  It  Is  also  provided  that, 
when  the  cue  Is  removed  to  this  court  by 
the  Commission,  "no  additional  evidence 
shall  be  allowed."  If  the  case  has  bem  r^ 
moved  here  by  the  defendant,  the  "SnprcaBc 
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Otmrt  mmy,  upon  application  in  its  dlacretloD, 
or  of  Ua  own  motion,  require  or  autliortse 
'  additbHial  erldenoe  to'  be  taken  tai  mch 
eanae."  We  mnt  ctnifeaa  tbat  tlila  provlr- 
■Ion  of  the  Constltntion  baa  regulred  a  great 
deal  of  consideration  to  enable  us  to  arrive 
at  wbat  Trt  believe  to  bare  been  tbe  poipoee 
and  intent  of  the  framera  of  the  inatrument 
in  thia  regard.  It  baa  been  aogseated  tbat 
the  proper  soliUlon  is  that,  in  the  event  of 
a  failure  on  the  part  of  the  company  affected 
to  remove  the  canae,  it  la  cor  doty  to  affirm 
the  order  of  the  Oommisslon  and  carry  into 
effect  its  determination:  that  the  court,  in 
such  event,  la  not  required  to  look  Into  the 
qneatlai  of  tba  raaaonaUeneaa  or  lawfolneaa 
of  the  order.  We 'do  net»  bowever,  believe 
that  SDOh  waa  tbe  intent,  but  rather  tbat- tbe 
court  ahould.  In  eltber  event)  from  tbe  evi- 
dence adduced,  determine  audi  qoeaUona 
and  mete  out  Justice  to  the  company  and  to 
tbe  public  That  being  true,  tlie  only  purpose 
or  design,  in  giving  to  the  company  tbe  right 
to  remove  the  cause,  waa  that  .ancb  party 
could  make  a  showing  to  the  court  that  new 
evidence  bad  been  discovered  or  new  facts 
developed  which  would  have  a  material 
bearing  upon  the  matter,  and  thus,  give  to 
tbe  court  the  power  to  ronand  the  cause  to 
the  Oommlaaion  for  the  taking  of  such  fur- 
ther testimony;  or,  to  give  to  the  court,  where 
the  cause  waa  removed  by  the  company,  and 
It  found  the  evidence  not  altogether  satis- 
factory in  some  reep^  or  upon  some  point* 
power  to  ronand  tbe  cause  and  require  the 
taking  of  additional  testimony.  In  brie^ 
then,  the  difference  between  tbe  two  methods, 
an  we  understand  It,  is  tbat  where  the  cause 
Is  removed  by  the  Uommlsslon,  this  court 
must  determine  the  lawfulness  and  reason- 
ableneas  of  tbe  order  upon  tbe  evidence  ad- 
duced, even  though  it  may  appear  to  tbe 
court  that  other  facts  might  be  produced, 
which  might  show  the  order  to  be  unrea- 
sonable; Where  tbe  cause  is  removed  by  the 
conqwny,  it  gives  to  tbe  court  more  latitude, 
and  enables  it  to  require  additional  testi- 
mony before  arriving  at  an  ultimate  deter- 
mination of  tbe  question.  We  believe  It  waa 
tlie  intention  to,  in  all  caaea,  accord  to  both 
Xwrttoa  a  Judicial  hearing,  upon  tbe  merits. 

Upon  tbe  bearing  in  thia  court  it  was 
aigned  by  tbe  Attorney  General  tbat  this 
court  had  tbe  right  to  form  its  own  indepen- 
dent Judgment  In  tbe  naitter;  tbat  It  was 
not  confined  to  a  consideration  of  tbe  reason- 
aUeness  and  lawfulness  of  tbe  order  made 
1>7  tbe  Commission,  with  tbe  povw  to  eltbw 
taxtoxee  ancb  tnder  by  Its  jud^ent,  w  refuse 
to  enforce  it  That  the  court  could,  for  in- 
stance, In  a  rate  case,  where  tbe  Commission 
bad  fixed  the  rate  at  two  oenta  a  rnlie  for 
carrying  passengers,  either  raise  or  lower  the 
rate  by  Ita  Judgment.  That  sn^  powtf  was 
conferred  by  tbe  language,  "The  said  court 
,  sliall  ban  the  powra-  and  it  abaU  be  Ita  dn^ 
'  to  decide  aoA  -  caaea  on  th^  amUM,  and 


carry  into  effect  Its  Judgmtrnfa,  ordtfs  and 
decrees  made  In  such  cases,  by  fine,  fw- 
fciture,  mandamus,"  etc.  Now,  if  the  oon- 
toitloa  Is  BOund,  thai  tbe  provision  Just 
quoted  Invests  tbls  eonrt  wltb  legislative 
power  to  fix  rates. .  There  is  no  doubt  bvt 
tbat  the  people  of  the  state  by  oonstitntltmal 
provision  could  confer  such  power  upon  the 
Judges  of  the  Supreme  Court,-  If  th^  saw 
fit;  they  ml^  combine  all  tihe  power  of  gov- 
ernment in  aw  department ;  bat  soch  action 
would  not  he  In  acowd  vrith  tbe  settled  pol- 
icy (tf  the  states  of  the  Unkm,  where  it  has 
been  studied  porpoae  to,  so  far  as  possi- 
ble, kaefi  separate  the  three  great  depart 
mviti^  and  we  abould  not  construe  tbe  inro- 
vlabMi  aa  conferring  legislative  power  upon 
ads  body,  unless  compelled  to  do  so  by  clear 
and  unmistakable  language. 

Let  us  consider  tbe  results  mat  would 
Ci^low  such  a  construction.  Section  102  of 
article  12  of  tbe  Constitution  of  Virginia  is 
In  many  respects  similar  to  the  provlaiom  of 
our  Constitution,  for  the  regulation  of  pub- 
lic service  corporations,  but  spedflimlly  pro- 
vides, however,  for  an  ai^>eal  to  tbe  Supreme 
Court,  and  that  'Whenever  the  court,  upon 
appeal^  idiaU  reverse  an  order  of  the  Com- 
mission affecting  the  rates,  charges  or  the 
classification  of  trafilc  of  any  transportation 
or  transmission  company,  it  shall  at  the  same 
time  aubstltute  therefor  such  order  aa,  in  Its 
opinion,  the  Commission  should  have  made 
at  tbe  time  of  entering  tbe  order  appealed 
from."  This  language,  it  will  be  observed, 
is  free  from  doubt,  and  speclflcally  confers 
tbe  dalmed  powers  upon  tbe  court  This 
provision  of  the  Virginia  Constitution  was 
before  tbe  Supreme  Court  of  the  United 
States  in  the  case  of  Prentls  v.  Atlantic 
Coast  Une,  211  U.  S.  210,  29  Sup.  Ct  67, 
53  L.  BML  ISO,  on  appeal  from  the  Circuit 
Court  of  the  United  States,  where  a  bUl  in 
equity  was  filed  to  enjoin  tbe  enforcement  of 
a  rate  established  by  the  Virginia  Conmjl*-' 
alon.  The  court,  speaking  through  Mr.  Jus- 
tice Holmes,  h^  that  the  power,  exerdaed 
by  tbe  court,  In  fixing  a  rate,  under  this  Con- 
stitntlon  was  legislative  and  not  Judicial. 
He  says,  *Ttie  establishment  of  a  rate  Is  tbe 
making  of  a  rule  for  tbe  future,  and  tb^e* 
fore  la  an  act  legislative,  not  Judicial,  in 
kind,"  and  "Proceedings  legislative  in  nature 
are  not  proceedings  in  a  conrt  vrltbin  ttie 
meaning  of  Rev.  Stats.  |  720  [U.  S.-  Compi 
St  1901,  p.  581],  no  matter  what  may  be  Ihe 
general  or  dominant  t-baxmctet  ot  the  body  In 
which  they  may  tain  plaos.  •  •  •  That 
qoeatloo  depends,  not  upon  the  diaracter  of 
the  bo^,  but  upon  the  nature  of  the  prooeed- 
Ings,"  And,  '*the  dedMon  upon  them  can- 
not be  res  Judicata  vrtnn  a  sidt  Is  breast" 
Now,  If  this  be  tbe  correct  rule,  and  it  ap- 
pears to  be  firmly  aetOed  In  the  United  States^ 
and  certainly  appeals  to  reason,  were  we 
to  adopt  the  conatntetlott  snggested.  it  woold 
maks  of  this  coor^  in -these  cosaii  a  more 
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teslBlatlTe  body.  Its  decMoiis  would  not  bo 
rea  Judicata,  and  parties  affected  by  tbe 
orders  would  be  enabled  to  go  into  the  courta 
and  secure  a  judicial  determlnatloD  of  the  rea- 
sonableness and  lawfulness  of  the  ultimate 
rate  fixed,  or  fadUty  required  to  be  furnish- 
ed, by  thla  court  Instead  of  a  speedy  deter- 
mination, outlmely  delay  ajid  expense  would 
be  incurred.  We  do  not  believe  that  the  case 
last  cited  had  been  called  to  tbe  attention  of 
the  able  Attorney  General  prior  to  the  argu- 
ment, or  the  consequences  considered  In  the 
light  of  the  rule  there  announced. 

What  does  the  language  used,  "deddjB  such 
cases  on  their  merits,"  mean?  The  word 
"decide"  means  to  form  a  definite  opinion; 
to  determine;  to  deliberate.  The  direction 
to  decide  such  cases  "on  their  merits"  simply 
means  that  the  court  shall  decide  them  on  a 
consideration  of  their  substance  and  the 
legal  rights  Involved  In  opposition  to  a  deci- 
sion based  upon  mere  defects  of  procedure  or 
the  technicalities  thereof.  It  means  the 
court  shall  do  Justice  irrespective  of  infor- 
mal, technical,  or  dilatory  objections  or  con- 
tfflUons.  See  cas^  cited  in  5  Words  & 
Phrases,  p.  4493  et  seq.,  and  alau  Mulhem  t. 
Railway  Go.,  2  "WfO.  46S,  and  Seely  State, 
11  Ohio,  601. 

But  what  Is  the  court  to  decide  on  the 
merits?  It  is  the  question  of  the  reasonable- 
ness and  lawfulness  of  the  order  made  by  tbe 
Commission,  and  whether  tbe  defendant  shall 
be  compelled  to  comply  with  sucb  order.  It 
is  true  the  Constitution  does  not  prescribe 
the  qaestion  which  the  court  is  to  decide, 
but  we  apprehend  no  other  question  could  be 
involved.  If  the  court  finds  the  order  rea- 
sonable and  lawful,  it  enters  a  Judgment  to 
that  ^ect  and  proceeds  to  mforee  the  same. 
It  it  finds  It  unlawful  or  unreasonably  It 
refoaes  to  enfbrce  It,  and  In  such  event  tiie 
State  Corporation  Commission  may  proceed 
to  form  a  new  order,  If  necessary  or  proper, 
under  proper  mlw  to  be  prescribed  by  the 
Oommisslon. 

The  attorney  for  the  railway  company  ai>- 
idled  to  the  court  for  permlnlon  to  Introduce 
before  this  conrt  additional  evMenoe,  for 
tbe  claimed  purpose  of  showing  that  tbe  or- 
der entered  by  the  Oommisslon  was  nncon- 
■titatl(nial«  unreasonable,  unjust,  and  con- 
fiscatory, and  In  violation  et  aectKm  1  of  tbe 
ftmrteenth  amendment  to  the  Oonatltntlon  of 
the  United  States,  and  because,  under  the  pro- 
TtslonB  of  our  Constitution,  said  company  was 
precluded  from  Introducing  such  evidence, 
the  argument  was  made  that  section  7  of 
article  11  was  unconstltntional  and  In  viola- 
tion of  saM  section  1  of  article  14.  This  con- 
tention, however.  Is  answered  by  the  Su- 
preme Court  of  the  United  States  In  tbe  case 
of  Oregon  R.  A  K.  Go.  t.  Fairchlld.  siQ)ra, 
and  need  not  be  further  considered.  We 
might  add,  however,  that  In  no  case  does  the 
Constitution  contanplate  the  taking  of  ad- 
dttianal  evidence  In  tbe  Supreme  Court;  but 


as  baa  been  said,  in  a  proper  caae,  tbe  causa 

will  be  referred  baek  to  the  Commiadoi^  for 
such  purpose. 

Having  considered  tbe  provisl(m8  of  our 
Constitution,  involved  in  this  proceeding,  ve 
will  notice  such  objections,  contained  in  tbe 
motion  to  dismiss,  filed  by  the  railway  com- 
pany, as  have  not  already  been  disjMwed  of 
by  what  has  been  heretofore  said. 

The  company  insists  that  it  Is  entitled  to  a 
Jury  trial  of  the  issues  involved,  because^  by 
section  12  of  article  J.1  of  the  OonstltutioD 
of  this  state,  it  is  provided  ttiat  the  right  of 
trial  by  Jury,  as  It  heretofore  existed,  shall 
be  secured  to  all  and  remain  Inviolate,  and, 
at  the  time  of  the  adoptltm  of  the  Gonstlto- 
tlon,  tbe  provision  of  the  federal  Oon&^itutloo 
that,  "In  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  Jury  shall  be 
preserved,"  was  in  force  In  the  territory. 
That  the  provision  was  in  force  cannot  be 
disputed.  But  it  Is  likewise  tme  that  tbe 
state  could  abolish  trial  by  Jury,  if  it  so 
elected.  In  considering  the  conflicting  pnn 
ylsions  of  a  Constitution  or  a  statute,  tbe 
great  object  to  be  kept  in  view  is  the  legisla- 
tive Intent  Viewing  tbe  instruinent  as  a 
whole,  we  do  not  believe  there  Is  any  otmfilct. 
It  was  evidently  the  purpose  to  retain  tbe 
right  to  a  trial  by  Jury,  as  it  theretofore  ex- 
isted In  the  territory  of  New  Uexic(^  except 
in  special  prooeedlngs,  for  which  equeas 
provision  was  made  In  tbe  same  instrmnent 
Tbe  later  express  provision  carved  an  excep- 
tion out  of  Hie  previous  general  provision, 
and  of  course  would  be  held  to  oontroL 
Were  Uie  two  provisions  IrrecmicUably 
pugnant,  the  last  in  order  of  time  and  local 
position  would  be  preferred.  Qni^  t.  Whit* 
Towmhip,  7  Ind.  BTOl 

Objection  Is  made  because  of  tbe  faUme 
of  the  Commission  to  serve  npon  the  railway 
company  copies  of  the  petltltms  or  comid^ti 
upon  which  tbe  action  was  based;  bat  the 
company  Is  not  In  posltlw  to  take  advantace 
of  such  failure  were  It  vital.  In  that  no  a«»- 
Jectlon  was  Interposed  before  the  Gonunie* 
sitm  because  ot  such  failure.  It  will  not  be 
conducive  to  orderly  procedure  to  pomlt  a 
company,  against  whom  proceedli^  are  In- 
stituted, to  sit  quietly  by  In  the  Connuialon 
and  permit  the  bearing  to  be  closed,  and 
raise  objections  In  this  court  which.  If  Inters 
posed  before  the  Commission,  could  be  cored, 
and  delay  and  expense  avoided.  BoQi  pai^ 
ties  to  a  proceeding  are  presumed  to  tie  fk- 
miliar  with  the  files  in  tbe  case  and  to  know 
the  record.  The  company,  by  Its  general 
appearance  without  objection  before  tbe  Uom* 
mission,  waived  all  irregularly  inecedlnc 
such  hearing. 

It  is  next  clalmeil  that  the  record  dladosea 
the  Commission  did  not,  prior  to  the  mak- 
ing of  tbe  order  for  the  hearing,  endeavor 
by  mediation  to  effect  a  settlement  of  tte 
^levancflB  comiflalned  <tf  aa  reqalced  br 
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UoD  2.  a  78,  S.  U  1912.  No  objection  to 
sucli  failure  was  Interposed  before  tbe  Com- 
mlBslon,  and  therefore  It  Is  not  aTaUlng 
bere.  We  might  add  however,  that  the  rec- 
ord does  show  that  numerous  letters  passed 
between  tbe  Commission  and  the  company, 
in  an  effort  to  Irlng  about  such  settlement 
It  Is  Insisted  that  the  cause  sboatd  be  dis- 
missed, because  It  appears  upoa  the  face 
of  the  record  herein  that  no  certified  copy 
«f  the  order  of  the  State  Corporation  Com- 
mission made  herein  was  served  on  the  rail- 
way company  as  required  by  secUoD  4,  c  78, 
S.  L.  1912.  The  record  contains  tbe  certif- 
icate of  Edwin  F.  Coard,  assistant  clerk  of 
the  Commission,  wherein  he  certifies  "tiut 
I  serred  a  copy  of  the  within  order  upon 
the  within  named  the  Denver  &  Bio  Grande 
Railroad  Company  by  delivering  a  true  copy 
thereof  to,"  followed  by  a  atatement  of  the 
person  served,  etc.,  whlcb  Is  not  qoeetltmed. 
It  Is  true,  tbe  pnxtf  of  sorlce  does  not  ape- 
dBcally  show  that  a  certified  copy  was  de- 
livered, bat  It  doea  recite  tliat  a  tme  copy 
of  the  same  was  served.  This  certainly  was 
anffldent  to  convey  notice  to  the  company 
of  tbe  order  and  its  taenia  and  provlidons, 
and  was  all  the  company  could  oak.  Tbis 
court  is  en^lned  by  tbe  Conatitatlon,  In 
tb«(e  matters  to  disregard  tecbnlcaUtlee,  and 
tbis  objection  is,  we  tblnk,  a  trivial  techni- 
cality, and  without  merit. 

[4]  Passing  now  to  the  eonalderatifni  of 
the  queatlcai  raised  by  tba  xailway  company, 
upon  the  merlta  oS  Uie  case,  we  find  objec- 
tions interposed  to  certain  apeciflc  flndings 
<tf  fact  made  the  Conunlssion ;  the  asser- 
tion being  made  that  such  flndings  aia  not 
Bupported  by  the  erldenee.  While  It  Is 
proper  for  the  Commission  to  make  flndings 
of  fftet,  stlU  mch  <iwiiii>p  can  have  no  fbrce 
or  effect  in  this  court  Oar  Oonstltutlon 
does  not  require  this  court  to  consider  or 
give  any  effect  to  such  findings,  but  enjoins 
that  this  court  shall  "decide  bu(Ai  cases  on 
their  molta."  it  does  not  evw,  aa  is  usual- 
ly the  case,  make  the  order  of  the  Commls- 
flion-  prima  fade  Just  and  reawmable^  but, 
on  the  other  hand,  requires  this  court  to 
pass  uptm  the  merits  of  the  case,  without 
Indulging  in  any  presuinptiiHis.  This  bdng 
trne,  it  Is  onr  duty  to  take  the  order  made 
t>7  tbe  Commission  and  test  its  reasonaUe- 
ncsa  and  lawfulness  by  the  evldcoce  adAued 
npon  tlie  hearing.  This  court  forms  its  own 
ixidv>eDdent  judgment,  as  to  eadb  requlre- 
xaent  of  the  order,  upon  Uie  evldmce ;  there- 
fore the  findings  made  by  the  Comndsslon 
may  not  be  justified  by  the  evidence,  yet  if 
tlae  evidence  sustains  the  reasonableness  and 
Xawfulnea  of  the  order  made  it  would  be 
our  duty  to  nidkold  and  enforce  it  It  wlU 
not  therefore  be  necessary  fw  ua  to  consld- 
er  the  objections  interposed  to  tbe  findings 
of  ftuA;  but  we  will  pass  to  a  consideration 
of  the  order  made,  and  ascertain  whether 
It  is  juiit,  reasonable,  and  coxrectt  and  sup- 
ported by  the  evidenca, 


The  order  made  was  divided  Into  three 
separate  requirements  or  provlslona,  and  we 
will  discuss  them  in  their  order.  Tbe  first 
is  as  follows:  "It  is  hereby  ordered  by  the 
Commission  that  the  Denver  &  Bio  Grande 
Railroad  Company  open  its  station  building 
at  the  town  of  Tres  Pledras  for  the  purpose 
of  affording  accommodations  to  the  traveling 
public  wlto  may  desire  to  take  a  train  at 
Tres  Pledras  or  alight  therefrom,  and  pro- 
vide suitable  seats,  fuel,  and  water  for  the 
comfort  of  said  passengers." 

Tbe  evidence  discloses  that  tbe  company 
haa  maintained  a  c<»nfortable  station  build- 
ing at  Tres  Pledras  for  tbe  past  80  years; 
that  it  la  ample  to  accommodate  the  travel- 
ing public  in  the  matter  of  waiting  rooms, 
etc. ;  but  that  the  company  ke^  the  buUd- 
ing  dosed,  and  that  during  indement  weather 
no  dielter  Is  provided ;  that  the  section  fore- 
man and  bis  wife  reside  in  a  portion  of  the 
station,  and  It  appears  that  the  railroad 
company  with  but  little  expense  could  fnlflU 
these  requirements.  It  Is  true  there  Is  but 
little  passenger  traffic  originating  there;  but 
stUl,  a  requirement  that  tbe  company  shonld 
maintain  a  waiting  room  and  properly  beat 
and  light  tbe  same  is  but  a  humane  pro- 
vision, and  we  tblnk  ftiUy  warranted  by 
the  facts.  Complaint,  however,  is  made  as 
to  tbe  form  of  the  order;  tbe  company  claim- 
ing that  it  Is  so  vague  and  indeflnlte  that  it 
does  not  inform  die  company  as  to  just 
•what  Is  required.  Tbe  contention  la  urged 
that  by  the  use  of  the  word  "accommoda- 
ttonSt"  in  the  clause  "open  Ita  station  at  the 
town  of  Tres  Pledras  for  the  purpose  of  af- 
fording accommodatiOBS  to  the  traveling  pub- 
lic," it  mlgjit  mean  that  the  company  was 
to  Install  an  agent  to  sell  tlAets,  check  tiag- 
gage,  and  run  a  bureau  of  information.  As 
we  read  the  order,  however,  we  do  not  sc 
understand  the  language  used,  nor  do  we 
think  that  it  Is  obscure  or  uncertain.  It 
simply  directs  tbe  company  to  open  the 
building  "for  the  accommodation  of  tbe  trav- 
eling public" ;  to  opoi  it  so  that  the  public 
using  the  road  may  have  shelter.  It  does 
not  direct  tbe  furnishing  of  accommodatlona, 
hut  the  <Qientair  of  the  building,  so  that  tbe 
accommodations  will  exist,  viz.,  a  place  to 
await  the  train,  shtitered  from  tbe  cold  or 
Indement  weather. 

[I]  More  trouble  exists  in  tbe  remaining 
part  of  the  order,  "and  provide  suitable 
seats,  fuel  and  water  for  the  comfort  of  the 
passengers. "  The  order  made  by  tbe  Com- 
mission, if  found  to  be  reasonable  and  law- 
ful,  is  to  be  enforced  by  tbis  court  by  "fine, 
forf^ture,  mandamus,  injunction,  and  ocm- 
tempt  or  oUier  appn^rlate  proceedings." 
Now  Buroose  we  found  this  portl(Hi  of  the 
order  to  be  In  eompUanoe  with  the  law,  and 
proceeded  to  raforce  it  The  company,  claim- 
ing a  compliance  with  tbe  Mdw,  should  show 
that  it  bad  provided  two  seats,  and  had  pro- 
vided a  ton  of  coal  or  a  load  of  wood,  but 
B9  store ;  could  Clila  oonrt  pnnlsb  by  fine^  for- 
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Mtan^  or  eontempt  tor  &  fiiUure  to  comply 
wUh  tbft  oMerT  Who  tt  to  determine  wliat 
-munber  of  eeats  are  aaffldent-or  tin  Und 
«f  Beats?  Who  la  to  8B7  whethtf  tbe  eeate 
are  aiiitableT  While  Oie  order  directs  the 
furnishing  of  fuel.  It  does  not  require  the 
waltlnK  room  to  be  heated.  The  court  can 
only  enfbroe  an  order  whldi  Is  reasonably 
definite  and  certain.  The  company  may  ex- 
ercise its  boat  Judgment,  and  yet  be  met  with 
a  new  ccnnplalnt  and  be  subjected  to  the  bur- 
den of  anoUier  investigation  with  reference 
to  the  Bsme  situatton.  The  public  may  se- 
cure an  ordM  ftir  certain  accommodations, 
which  wUl  be  absolutely  fmlUess,  because 
of  thslr  inability  to  secure  tto  oif orcsmo^ 
This  pzecedott,  if  established,  would  nltl- 
matdy  proTo  unduly  burdensome  upon  the 
court;  the  Oommladon,  the  railroads,  and  ths 
peopte.  In  the  interest  of  Jnstloe  thus 
should  be  an  end  to  UtUatlon.  Mandamus 
doea  not  He  to  compel  the  performance  of 
a  duty  calling  for  the  sxerdss  of  Judgment 
and  disoretlon  on  the  part  of  the  paaon  at 
whose  hands  ths  performance  Is  repaired. 
SpeUlug,  InJ.  A  Bx.  B.  I  1884. 

As  said  toy  the  court  in  the  case  Of  Bosa 
T.  Butler,  07  Hun,  110^  10  N.  T.  Snpp.  444: 
"The  appelant  has  not  been  directed  to  do 
any  spe^e  thing,  and,  if  a  eommitmoit  were 
issued  upon  sudi  an  order,  it  would  be  im> 
poaalbte  for  the  sheriff  to  determine  whw 
the  appdlant  had  confbrmed  to  its  require- 
ments. It  is  absolotdy  clsar  that  a  party 
cannot  be  adjudged  to  be  In  contempt  with- 
out definitely  stating  what  he  lOiall  do  In 
order  to  purge  himself  of  the  contempt,"  In 
order  to  be  valid,  binding,  and  entozoeaUe, 
the  order  must  be  reasonsbly  definite  and 
certain  in  ite  terma  and  rsqulremeuta.  Ball- 
way  Company  t.  People,  20  Oolo.  App;  181, 
77  Pac  1026.  See,  lOao,  81  Oya  Bl,  where 
It  is  said:  "The  ord^  of  the  BaHvoad  Gom- 
mlsBlon  must  be  definite  and  spedSc  aa  to 
what  is  required  to  be  done  by  tbe  railroad 
compuy."  State  t.-  OUcago,  etc,  B.  Co.,  16 
S.  D.  B17,  04  N.  W.  406. 

We  think  the  order  in  the  presoit  case 
should  have  spedfled  the  number  snd  Unds 
of  seats,  and.  Instead  of  requiring  the  fur^ 
iriffhfijg  ot  fuel,  should  have  required  the 
station  to  be  comfortably  heated  during  cer- 
tain hours  previous  to  the  arriral  of  trains. 

A  more  serious  question,  going  to  the  mas- 
Ita  of  the  order,  is  presmted  by  ths  second 
requirement,  vis.:  ''It  Is  further  ordered  by 
the  OiHnmisston  tbat  the  Denver  tt  Rio 
Grande  BaUroad  Company  maintain  a  rep- 
resentative at  this  statlem,  whose  duty  it 
Shall  be  to  receive  fre^t  and  pn^erly 
store  tiie  same  in  fnilght  station  to  inrateet 
same  from  linage  and  the  elements,  and  to 
properly  cbedc  out  audi  freight  to  Vba  right- 
ful ownos  when  caUea  for." 

Tbm  evidence  In  the  record— and  of  course 
we  must  determine  ttie  reasonableness  and 
lawfulness  of  the  wdw  solely  upm  sndt  evl- 
denca— shows  that  when  this  statmi  was  es- 
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tabUshed,  and  for  many  yeant  It  endlued 
to  be  tbe  Shlpidi^  point  for  Ttam,  the  coontT 
ssat  of  Taos  county,  and  the  ooomimUr 
surrounding  It  While  tbla  eondttloa  exWci 
the  station  was  v^  remoneratlve,  and  u 
agent  and  tbe  usual  stothm  teeOlUfs  m 
maintained.  A  faw  years  befwa  tlw  nU- 
road  dedded  to  discontlntie  ths  ageat  ud 
telegraiAi  station,  a  new  wagon  nsd  «■• 
built  from  Taos  to  ServlUeta,  wUd  wu 
much  sbortor  and  easier  of  travti.  Tbe  nO- 
road  company  then  establWwd  a  statLoa  tt 
the  latter  point,  and  far  the  major  pir 
tlon  of  tbe  traflle  tiiat  had  hlthefto  found 
an  outlet  Uironi^  Tree  Hedraa  vrant  br  9tt- 
Tllleta.  Bnalness  at  Tres  FIsdras  fUl  off  ta 
audi  s  point  Oiat  the  company  dedded  fiut 
it  was  not  waziantad  In  contlnnlng  to  kaq 
an  agent  at  tbat  jflaea,  and  acoordlaglT  it- 
moved  tbe  agent  and  ataws  DaoenOwr,  1910, 
said  station  has  been  operated  as  s  "pn- 
pay"  station.  Tbe  railroad  has  esaClBiicd 
to  ttofi  ita  trains  at  that  place  tat  bott 
freight  and  passengera.  Tbe  bnalMaa  of  tta 
station  tor  the  year  1811,  as  shows  br  tbe 
evidaca,  amounted  to:  Passenger  leodpta, 
«S81.23;  freight  forwarded,  9UniUl;  freliht 
received,  fl,8Sao»-«r  a  total  of  |S,BOT.nL 
Now  It  la  very  evident  that  the  toisl  ahnld 
not  be  credited  to  this  ststton.  becaaM  tt 
do  so  wonld  be  to  dmrlvs  the  statlau  1am 
which  the  incoming  freight  wlglnsted,  ud 
the  ontgdng  fright  was  received,  of  Ibcb 

credit,  and  their  proper  Aare  ot 
necessary  expense  In  handling  ttw  aasw.  It 
Is  not  clear  whether  the  psssenger  waHstt 
were  all  derived  from  ontgolns  yawamsm: 
thwsfore  vre  vrtll  not  emslder  tboa  la  tbe 
division  of  bnStaHss,  but  will  presoms  Hat 
th^  were  i^^operly  all  credited  to  Ode  iti- 
tlon.  BhoQld  we  divide  equally,  the  Iboob- 
Ing  and  outgoing  fright  between  Ola  na- 
tion and  the  atatlons  at  Us  origin  or  dca- 
ttnation,  we  find  that  this  statl<m  Shonid  adr 
be  credited  witb.  tbe  sum  of  92,044.46;  «bMi 
kidlnded  the  passoiger  rscs^ts,  for  the  pu^ 
pose  of  arriving  at  the  question— if  it  be 
msteilslr-as  to  whether  ths  esmlngi  ti  Oe 
stattm  Justlfr  the  requlronent  for  the  nals- 
tenance  of  an  ageoL  Tbe  undhQUted  evi- 
dence Shows  that  It  wm  cost  the  raUroad 
cMivany  975  par  month  to  maintain  an 
agent  at  this  idsee,  who  is  not  also  a  tele- 
graph opuator,  and,  as  fba  GracuBlsBlan  did 
not  require  Oie  tegeat  to  be  an  ivuator, « 
vrtll  aaaams  that  that  sum  wmM  be 
dent  This  would  require  the  yearly  oi^ 
of  9900^  to  vrtildi  we  add  the  sum  of  9S0i 
shown  to  be  the  added  Inddantal  ^enie  U 
the  way  of  fnd,  etc.  Dedndlng  Ihia  am 
from  tbe  total,  i^pwly  eredltaUe  to  tbe 
statioei,  It  leaves  a  balance  of  but  9lfiM 
for  this  station  to  contribute  toward  tbe 
malntsnanee  and  operatlw  of  the  road,  par 
meat  of  interest  and  reasonable  divldeadi 
Of  course^  It  goes  wittiout  ssying  12ist  ondtr 
the  fscte  Shown  to  exist  In  Ola  cas^  tte 
pnvwtton  la  mo^  leaaonabls. 
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II.  7]  Tbe  State  Corporation  Gommisslon 
la  authorized  "to  require  railway  companies 
to  maintain  adequate  depots,  stock  pens,  sta- 
tion tnilldlngs,  agents  and  facilities  for  the 
accommodation  of  passengers  and  for  recelT- 
Ing  and  deltrering  freight  and  ezpresB,"  and 
audi  aa  may  be  reasonable  and  jnst.  Now, 
what  are  adequate  fatalities?  We  appr^end 
that  It  wonld  be  a  rery  difflcnlt  matter  to 
lay  down  a  rule  or  general  definition  that 
wonld  be  in  any  wise  satisfactory.  "Ade- 
quate -fadUtleB"  for  the  accommodation  of 
passengers  and  freight  in  a  eity  of  10,000  In- 
babitants,  wbve  a  large  rolnme  of  business 
was  done,  wonld  be  one  thing,  while  In  a 
small  country  station,  with  little  business, 
altogether  another.  It  wonld  not  do  to  say 
tbat  the  same  facilities  should  be  provided 
at  Mch  station.  How  then  are  we  to  deter- 
mine what  are  adequate?  Must  we  not  con- 
sider the  TOlnme  of  business,  the  rerenue 
derlTed  by  the  railroad  therefirom,  the  num- 
ber of  people  to  be  accommodated,  the  present 
faciUtlee,  and  all  tbe  facts  and  drcnmstances, 
considering  on  the  one  band  tbe  rights  of  the 
stockbold^  of  tbe  railroad  and  on  the  oth^ 
tbe  rUihts  of  tlie  public?  It  would  not  be 
fair  and  just  to  arbitrarily  require  a  rail- 
road company  to  maintain  a  statloii  and  fa- 
cilities which  tbe  business  did  not  justify,  or 
tbe  requirements  of  the  people  demand.  Tbe 
Supreme  Court  of  Oklahoma,  In  the  case  of 
St.  Louis  &  S.  F.  R.  Co.  T.  Reynolds,  26  Okl. 
804,  110  Pac  668,  13S  Am.  St  Rep.  lOOS.  in 
considering  what  was  meant  by  the  term 
"adequate  fodlitlee,''  says:  "The  term  'ade- 
quate ftdllties*  is  not  capable  of  exact  defi- 
nition, being  a  relative  term,  and  calls  for 
each  facilities  as  may  be  fairly  demanded-, 
r^ard  being  had  to  the  size  of  such  station 
or  place,  the  e^etent  of  the  demand  of  trans- 
portation. Its  relative  location  to  other  plac- 
es, the  cost  of  furnishing  additional  accmn- 
modatlona  asked  for,  and  all  other  facts 
which  would  have  a  bearing  upon  the  ques- 
tion of  convenience  and  cost**  See,  also, 
Atlantic  Coast  line  R.  R.  Go.  v.  Wharton 
et  aL,  207  U.  S.  328,  28  Sup.  Gt  121,  52  U 
SkL  230.  Of  course,  it  will  not  be  disputed 
tbat  where,  for  some  exceptional  reaamis, 
tbe  oonditlons  are  such  as  to  require  the 
maintenance  of  an  agent,  for  the  proper  op- 
eration of  the  road,  or  the  safety  of  the  trav- 
eling pubUc,  or  tbe  accommodation  of  the 
patrons  of  tlie  road  residing  at  or  near  a 
station,  Uke  Commission  has  tbe  power  to 
make  an  order  so  requiring,  regardless  of 
tbe  fket  that  the  malntomnce  of  such  serv- 
tce  may  entail  a  pecuniary  loss  upon  tbe  rail- 
road. 

Bat  In  the  case  now  under  consideration 
tbere  Is  no  claim  that  an  agent  is  necessary 
for  the  proper  operation  of  the  trains  run  by 
tbe  railroad  company,  or  the  safety  of  the 
traveling  public;  indeed,  by  tbe  terms  of  tbe 
order  the  agent  la  not  required  to  discharge 
any  duty  toward  passengen  or  tbe  train 
■errloaw    He  Is  required  wU/  to  "zeodre 


frdgbt  and  properly  store  the  same  In  frdght 
station  to  protect  same  from  pillage  and  the 
elements,  and  to  properly  check  out  such 
freight  to  the  rightful  owners  when  called 
for."  Now  do  the  facts,  as  disclosed  by  the 
evidence,  show  tbat  it  is  necessary  to  entail 
an  expense  upon  the  company  of  practically 
one-half  of  tbe  freight  and  passenger  re- 
cdpts,  properly  credited  to  this  station,  for 
such  purpose?  Under  the  present  arrange- 
ments the  train  crew  unload  the  Incoming 
frdght  and  store  It  In  the  freight  room, 
where  It  Is  protected  from  pillage  and  the 
elements ;  the  door  bdng  locked  and  the  key 
left  with  the  wife  of  the  section  foreman, 
who  lives  In  tbe  building.  There  Is  no  evi- 
dence showing  that  any  freight  has  ever 
been  damaged  or  Injured  by  exposure,  or 
lost  by  pillage.  Indeed,  during  all  the  time 
the  present  arrangements  have  been  In  force, 
but  two  incidents  have  been  recited  when 
any  inconvenience  has  resulted.  Upon  one 
occasion  some  person,  by  mistake,  got  a  box 
of  salt  pork  belonging  to  Mr.  Seward,  and 
upon  another  occasion  a  box  of  cheese;  but 
Mr.  Seward  suffered  no  loss,  as  the  party 
who  recdved  the  goods  either  returned  it  or 
paid  for  It 

No  person,  who  was  ever  a  passenger  ui>- 
on  the  road,  so  far  as  the  evidence  dlsclosoi, 
has  made  any  complaint  as  to  the  character 
of  the  accommodations.  No  freight  shipper 
has  complained,  with  the  exception  of  Hr. 
Seward,  who  was  the  only  witness  who  tes- 
tified for  the  complainants.  It  is  true  the 
original  grievance  or  petition  was  signed  by 
a  great  many  people,  but  when  the  time  for 
a  hearing  came,  and  they  bad  Uie  opportu- 
nity In  an  effective  manner  to  give  voice  to 
their  supposed  grievances,  not  one  of  them 
appeared,  except  the  merchant  In  Trea  Pled- 
ras.  Now  tbe  grievance  of  one  man  Is  not 
that  of  the  public.  Tbe  inconvenience  of 
one  man  la  not  the  inoonTeBience  of  the  pub- 
Uc. 

Mr.  Seward's  principal  grievance  was  that, 
since  the  agent  was  discontinued,  the  sta- 
tion was  what  is  known  as  a  "prepay  sta- 
tion"; tbat  Is,  freight  was  required  to  be 
prepaid  upon  all  goods  ordered  by  him. 
Now,  are  the  inconveniences  of  a  few  ship- 
pers, receiving  freight  upon  which  the  rail- 
road realises  91,SS0  a  year,  suffldwt  to  war- 
rant the  railroad  company  In  expending  |9601 
We  do  not  believe  that,  under  the  facts  dis- 
closed by  the  record,  the  requirement  is  rea- 
sonable. As  was  well  said  by  the  Su[«eme 
Court  of  Louisiana  in  the  case  of  Morgan's 
L.  ft  T,  R.  '&  S.  B.  Co.  V.  Railroad  CommU* 
slon,  109  La.  at  page  262,  88  South.  219:  "In 
the  condd«ratlon  of  matten  of  comfort  and 
convenience,  the  number  of  perscms  who  may 
be  concerned  or  Intereated  In  some  particular 
matter  at  some  particular  point  enter  aa  Im- 
portant tadon  in  determining  what  la  pnH>er 
to  be  done."  It  mli^t  be  that  the  railroad 
company  could  make  some  amngement 
wberaby  it  oauld  maintain  a  n^nMntatLve 
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at  thl9  place,  who  would  do  all  that  the  or- 
der required  done,  at  a  much  less  cost  than 
$960  a  year;  bnt  tbe  Commission  has  failed 
to  develop  any  evidence  to  show  such  fact, 
and  we  cannot  go  outside  of  tbe  record. 

The  Attorney  General  contends,  however, 
that  upon  the  facts  disclosed  by  the  record 
In  this  case,  the  court,  in  determining  the 
reasonablene^  or  unreasonableness  of  the 
order  made  requlrli^  the  maintenance  of  an 
Hgent,  must  necessarily  presume  that  the  or- 
det  is  reasonable  and  Just  because  the  rail- 
road company  has  failed  to  Introduce  evi- 
dence showing  the  recdpts  from  the  opera- 
tion of  Its  lines  In  New  Mexico,  and  the  ex- 
pense and  the  just  prc^ortlon  of  the  fixed 
charges,  etc^  upon  the  road;  that,  having 
failed  to  make  such  showing,  the  court  must 
presume  that  Its  net  profits  upon  Its  lines 
in  New  Mexico  are  sufficient  to  justify  it  In 
Incorring  the  Increased  expense  at  the  sta- 
tion in  qnestlon.  He  evidently  reasons  upon 
the  theory  upheld  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Atlantic 
Coast  Line  v.  North  Carolina  Corporation 
Commission,  20Q  U.  S,  1,  27  Sup.  CL  685,  51 
L.  Ed.  933,  11  Ann.  Cas.  398,  wherein  the 
court  says:  "As  the  duty  to  furnish  neces- 
sary facilitieB  Is  coterminous  with  the  pow- 
ers of  the  corporation,  the  obligation  to  dis- 
charge that  duty  must  be  considered  In  con- 
nection with  the  nature  and  productiveness 
of  the  corporate  busiuess  as  a  whole,  the 
character  of  the  services  required,  and  the 
public  need  for  Its  performance."  In  that 
case  the  court  was  considering  an  order  made 
by  the  Corporation  Commission  of  North 
Carolina,  which  was  sustained  by  the  Su- 
preme Court  of  the  state,  requiring  the  rail- 
road company  to  Install  an  additional  pas- 
senger train,  In  order  that  the  passengers  on 
its  lines  could  make  connection  with  another 
road.  The  Supreme  Court  of  the  United 
States,  in  the  case  under  consideration,  dif- 
ferentiates between  an  order  fixing  rates  and 
\  an  order  requiring  the  furnishing  of  a  facility, 
necessarily  required,  in  order  that  the  road 
may  carry  out  Its  absolute  duty  to  the  pub- 
lic. The  court  says:  "The  distinction  be- 
tween an  order  relating  to  such  a  subject 
and  an  order  fixing  rates,  coming  within  ei- 
ther of  the  hypotheses  which  we  have  stat- 
ed, is  apparent.  This  Is  so  because,  as  the 
primal  duty  of  a  carrier  Is  to  furnish  ade- 
quate faculties  to  the  public,  that  duty  may 
well  be  compelled,  although,  by  doing  so,  as 
an  Incident  some  pecuniary  loss  from  render- 
ing such  service  may  result  It  follows 
therefore  that  the  mere  Incurring  of  a  loss 
from  the  performance  of  such  a  duty  does  not 
in  and  of  Itself  necessarily  give  rise  to  the- 
coDCluslon  of  unreasonableness  under  the 
doctrine  of  Smyth  v.  Ames,  or  under  the  con- 
cessions made  In  the  two  propositions  we 
have  stated."  The  court  sustained  the  or- 
fer  which  required  the  railway  company  to 
mn  an  additional  passenger  train,  even 
thongli,  to  do  BO  lesalted  in  a  daily  Iraa  t» 


tbe  company  of  $1S.  It  Is  trde  tbe  bets  is 
the  case  disclosed  that  the  company  was 
making  a  large  profit  by  Its  operation  with- 
in the  state  of  North  Carolina,  and  it  was 
contended  that  the  same  rale  should  be  ap- 
plied as  that  applied  in  rate  cases.  The 
court  used  language  that  might  seem  to  im- 
ply that  If  that  rule  were  applied  it  would 
be  proper  to  take  into  consideration  tbe  net 
income;  but,  as  we  read  the  case,  the  conn 
did  not  base  its  decision  upon  the  fact  that 
such  net  income  was  shown,  bat  rather  npoa 
the  theory  that  it  was  the  absolute  duty  of 
tbe  road  to  provide  snfflcient  passenger  sod 
freight  trains  for  the  accommodation  of  the 
public,  and  that  the  duty  could  be  raiforced, 
even  though  as  a  result  a  pecuniary  loss  was 
entailed.  This  Is  so,  we  think,  becanse  it  Is 
the  primal  and  absolute  duty  of  tbe  railroad 
to  provide  such  facilities.  Such  is  the  very 
purpose  of  its  organization.  '  It  is  chartered 
for  the  purpose  of  transporting  freight  and 
imssengers,  and  so  long  as  it  continues  to 
exercise  Its  rights,  under  such  charter,  and 
does  not  elect  to  surrender  up  its  franddse. 
the  performance  of  the  duty  for  which  it 
was  called  into  existence  and  given  its  l»- 
Ing  may  be  enforced,  even  though  such  per- 
formance may  entail  a  pecuniary  loss.  So 
long  as  It  continues  to  eierdse  its  franddse 
rights,  it  cannot  escape  the  absolute  dnttea 
thereby  Imposed. 

18, 1]  Its  absolute  duty  Is  to  transport 
freight  and  passengers.  It  is  not  its  piin* 
duty  to  provide  depote,  waiting  rooms,  sta- 
tion agents,  telephone  and  tel^rapb  fadH- 
ties.  These  duties  are  only  incidental  to  the 
main  purpose  of  Its  organization.  It  might 
discharge  its  absolute  duties  without  an;  of 
these  facilities,  by  merely  stopjrfng  its  trains 
at  designated  places  and  loading  and  un- 
loading freight  and  passengers.  When  It  is 
called  upon  to  perform  an  absolute  duty,  of 
course,  the  question  of  expense  cannot  be  con- 
sidered; but,  when  the  duty  is  only  an  in- 
cident to  the  main  duty,  then  the  question 
of  expense  becomes  of  more  importance,  an4 
in  determining  the  question  of  reasonable- 
ness, tbe  revenue  derived  by  the  companj 
from  the  public,  for  whose  accommodatloo 
the  facility  is  to  be  furnished,  becomes  of 
Importance  and  must  be  considered  In  cMi- 
nection  with  the  public  necessity. 

Thla  distinction,  we  think  was  made  more 
manifest  In  the  case  of  Mo.  Pac.  Ry.  Ca  t. 
Kansas,  210  U.  S.  262,  30  Sup.  Ct  330.  51 
L.  Ed.  472,  where  the  court.  In  sustaining  an 
order  of  the  Kansas  Corporation  Commis- 
sion requiring  the  railroad  company  to  run 
a  separate  passenger  train,  say:  "But  where 
a  duty  which  a  corporation  is  obliged  to  ren- 
der is  a  necessary  consequence  of  the  ac- 
ceptance and  continued  enjoyment  of  its 
corporate  rights,  those  rights  not  tiavlog  beoi 
surrendered  by  the  corporation,  other  c<Hisid- 
erations  are  In  the  nature  of  things  para- 
mount, since  it  cannot  be  said  that  an  order 
compiling  tbe  poEtormance  at  Boch  dntr  >t 
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a  pecnnlarr  losa  Is  unreasonable.  To  oon- 
dode  to  tbe  coDtrary  would  be  but  to  declare 
tbat  a  corporate  charter  was  purely  unilater- 
al, that  Is,  was  binding  in  faTor  of  the  cor- 
poration as  to  all  rights  conferred  upon  it 
and  was  devoid  of  obligation  as  to  duties 
Imposed,  even  alUiongh  such  duties  were 
tbe  absolute  correlative  of  the  rights  con- 
ferred. Was  the  duty  which  the  order  here 
commanded  one  which  the  corporation  was 
under  tbe  absolute  obligation  to  perform  as 
the  result  of  the  acceptance  of  the  charter 
to  operate  the  road,  is  then  the  question  to 
be  considered.  It  may  not  be  doobted  that 
tbe  road  by  virtue  ■  of  the  diarter  under 
which  the  branch  was  built  was  obliged  to 
carry  passengers  and  freight,  and  therefore, 
as  long  as  it  enjoyed  Its  charter  rights,  was 
under  the  Inherent  obligation  to  alford  a 
service  for  the  carrying  of  passengera" 

The  same  distinction  Is  recognized  by  the 
same  court  in  the  case  of  Oregon  R.  ft  N. 
Go.  V.  Fairchild,  supra,  where  the  court 
say:  "If  the  order  Involves  the  use  of  prop- 
erty needed  in  the  dlsdiarge  of  those  duties 
which  the  carrier  Is  bound  to  perform,  then, 
upon  the  proof  of  the  necessity,  the  order 
win  be  granted,  even  though  'the  furnishing 
of  such  necessary  facilities  may  occasion  an 
incidental  pecuniary  losa'  But  even  then 
tbe  matter  of  expense  Is  'an  Important  cri- 
terion to  be  taken  Into  view  in  determining 
the  reasonableness  of  the  order.*  Atlantic 
Coast  Line  R.  R.  v.  North  Carolina  Commis- 
sion, 206  U.  8.  1,  27  [27  Sup.  Ct  585,  51  L. 
Ed.  933,  U  Ann.  Caa  308];  Missouri  Pacific 
Ry.  V.  Kansas,  216  U.  S.  262  [30  Sup.  Ct. 
330,  64  L.  Ed.  472].  Wher^  however,  the 
proceeding  is  brought  to  compel  a  carrier 
to  furnish  a  facility  not  included  within  Its 
absolute  duties,  tbe  question  of  expense  Is 
of  more  controlling  Importance.  In  deter- 
mining the  reasonableness  of  such  an  order, 
tbe  court  must  consider  all  the  facts — the 
places  and  persons  interested,  tbie  volume  of 
business  to  be  atTected,  the  saving  In  time 
and  expense  to  the  shipper,  as  against  tbe 
cost  and  loss  to  the  carrier.  On  a  considera- 
tion of  such  and  similar  facts,  the  question 
of  public  necessity  and  the  reasonablmess 
ot  tbe  order  most  be  determined." 

[tt-U]  The  Constitution  does  not  confer 
upon  the  Corporation  Commission  the  right 
to  arbitrarily  establish  a  station  or  to  re- 
quire a  station  agent  regardless  of  the  ex- 
j>ense  entailed  upon  the  company,  or  tbe  ben- 
efit to  be  derived  by  the  publla  It  Is  only 
authorized  to  make  such  an  order  in  this 
regard,  as  "the  pnbUc  interests  demand,  and 
mm  may  be  reasonable  and  Just."  It  Is  not 
to  consider  alone  the  interests  of  the  public 
affected,  by  tbe  order,  bnt  must  determine 
whether  or  not,  taking  Into  consideration 
both  the  Interests  of  the  pnblic  and  the  ex- 
pense entailed  upon  tbe  railroad  company, 
tbe  order  la  Just  and  reasonable.  Of  course, 
were  the  question  involTed  In  this  case  of 


the  safety  or  expedltloB  in  flie  aeration  of 

trains,  ta  the,  performance  of  an  absolute 
duty,  a  different  proposition  would  be  In- 
volved ;  bnt  these  questions  are  not  Involved. 

Sui^Mee  for  Instance,  the  railroad  compa- . 
ny  had  introduced  proof  as  to  its  earnings  tn 
New  Mexico,  and  it  was  shown  that  the  rail* 
road  company  was  earning  a  net  return  of, 
say,  10  per  cent  over  and  above  all  operat- 
ing expenses,  would  that  fact,  in  and  of  it- 
self, authorize  the  Corporation  Commission 
to  require  the  installation  of  a  service  at  a 
station  not  reasonably  warranted  by  the 
business  which  the  station  produced  or  re- 
quired by  the  public  necessities?  A  little 
consideration  of  the  question  will  demon- 
strate clearly,  we  think,  the  fallacy  of  such 
argument  Suppose,  for  Instance,  that  it 
was  a  fact  that  the  railroad  company  in 
New  Mexico  was  earning  10  per  cent  net 
after  making  all  proper  deductions  from  its 
receipts;  the  Comraratlon  Commission,  In  view 
of  this  large  set  revenue,  and  following  the 
theory  suggested  by  the  Attorney  General, 
could  require  the  Installation  of  stations^ 
agents,  and  facilities  at  divers  places  along 
tbe  line  of  its  road  where  the  receipts  did 
not  fairly  warrant  the  service,  or  the  public 
necessities  require,  thereby  entailing  upon 
the  company  such  an  expense  that  its  net 
earnings  were  reduced  to,  suppose,  6  per 
cent  per  annum,  which  we  will  assume  for 
the  purpose  of  illustration  would  be  a  fair 
return  ujKm  the  property,  and  below  which 
the  Corporation  Commission  would  have  no 
right  to  reduce  Its  earnings.  Tbe  maximnm 
passenger  fare  in  New  Mexico  as  fixed  by 
statute  is  6  cents  per  mile,  and  suppose,  for 
illustration,  that  the  company  is  charging 
the  maximum  amount  of  fare  allowed  by 
law,  if  the  Corporation  Commission  Is  to  be 
permitted,  so  long  as  the  earnings  upon  the 
present  rate  of  fares  and  charges  show  a 
net  return  above  6  per  cent,  to  require  facil- 
ities at  a  station  not  warranted  by  the  bnsl- 
ness;  how  would  It  eTer  be  possible  for  tbe 
people  of  New  Mexico  to  secure  a  reduc- 
tion in  fares  and  charges?  To  sanction  such 
a  policy  would  be  to  impose  an  unjust  bur- 
den upon  the  patrons  of  larger  stations, 
whose  receipts  will  be  required  to  help  make 
up  the  deficit  caused  by  the  smaller  stations. 

As  said  by  the  Supreme  Court  of  Oklaho- 
ma in  the  case  of  O.,  R  I.  &  P.  R.  R.  Go.  v. 
State  et  al.,  24  Okl.  870,  103  Pac.  617,  24 
L.  R.  A  (N.  S.)  893:  "Where  the  receipts  of 
such  stations  will  not  justify  the  Installation 
of  such  service,  there  being  eliminated  the 
question  of  the  safe^^  or  expedition  in  the 
operation  of  trains,  It  would  be  unreason- 
able to  require  such  service  to  he  installed 
creating  a  deficit  at  such  station  to  be  borne 
by  tbe  receipts  at  a  larger  station,  except  in 
exceptional  instances.  The  patrons  of  a 
large  station,  after  the  expenditures  for  the 
reasonable  maintenance  of  the  station  and 
tbe  propa  contribution  towards  malnte- 
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nanec^  eqnl^pmait,  and  opentlon  of  Uie  line, 
and  tiia  paying  ot  a  reasonable  dividend  on 
tbe  InTestmoit;  mre  entitled,  if  it  be  reason* 
aUjr  pracdeabte,  to  a  rednctlw  In  rates;  and, 
except  as  stated,  It  Is  nnreawmable  and  nn- 
Jnat  to  require  tbe  large  stations  to  con- 
trltmte  to  pay  deficits  at  small  stationa" 

And  the  same  court,  la  the  ease  of  8t 
Lonis  ft  S.  r.  B.  Oo.  T.  Newell,  25  OkL  tS02. 
106  Pac.  818,  say:  *'Bnt  tlie  fadUtles  aiford- 
ed  at  any  station  to  tbe  genial  public  must 
In  a  measnre  be  commensurate  with  the  pat- 
ronage and  receipts  from  that  portion  of  the 
public  to  whom  the  service  Is  rendered. 
Otherwise,  not  only  wonld  an  Injustice  be 
done  the  railroad  company,  which  wonld  be 
required  to  furnleh  the  serrlces  at  a  finan- 
cial loss,  bnt  the  other  portions  of  the  genet- 
al  patronizing  public  would  be  required  to 
pay  an  additional  charge  for  the  service  ren- 
dered to  them,  over  and  above  that  neces- 
sary to  pay  the  expenses  of  such  services, 
and  a  fair  and  reasonable  dividend  on  the 
Investment  of  the  railway  company,  In  order 
to  make  up  the  defldt  for  the  additional  serv- 
ices required  at  such  places." 

Applying  the  facta  to  the  prlndples  above 
enundated,  It  does  not  appear  that  the  or- 
der made,  requiring  the  maintenance  of  an 
agent  at  this  station  at  the  annoal  charge 
shown,  is  reasonable  and  Just,  and  as  the 
duty  Is  Imposed  upon  the  court  to  determine 
the  reasonableness  and  Justness  of  the  order 
upon  the  evidence  In  the  record,  we  must  de- 
cline to  enforce  the  order. 

The  third  provision  of  the  order  was  as 
follows :  "It  Is  further  ordered  by  the  Com- 
mission that  some  adequate  means  of  com- 
munication be  maintained  at  this  station  for 
the  purpose  of  obtaining  information  as  to 
the  running  of  trains;  whether  this  be  by 
telephone  or  tel^raph  ia  left  to  Ow  discre- 
tion of  the  company.** 

The  evldCTce  discloses  that  there  are  bnt 
two  trains  a  day  operated  upon  this  road; 
one  going  north,  and  the  other  south.  The 
train  going  north  is  usnally  on  time,  while 
the  one  running  south  is  frequently  latOb 
But  the  passenger  recdpts  from  this  station, 
as  disclosed  by  the  record,  are  but  1681.23  a 
year.  To  maintain  an  agent  who  is  a  tele- 
graph operator  wonld  require  an  additional 
charge  of  f20  a  month,  or  an  annual  charge 
of  $240,  alQMMt  00  per  cent  of  the  receipts 
from  this  portion  of  the  traffic.  If  It  be  con- 
tended that  it  Is  optional  with  the  company 
to  Install  telephone  facilities,  the  answer  is 
that  there  Is  no  proof  In  the  record  showing 
the  cost  of  Installing  this  service.  The  court 
cannot  speculate  as  to  the  probable  cost,  but 
It  is  the  duty  of  the  Commlsdon  to  present 
evidence  as  to  all  such  facts,  so  that  the 
court  will  be  enabled  to  determine  therefrom 
the  reasonableness  and  Justness  of  the  or- 
der. If  It  be  true  that  the  telephone  service 
could  be  installed  for  a  reasonable  amount, 
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be  Just  and  proper.  Certainly  it  would  sot 
be  reasonable  to  require  the  installalloa  of 
telegraph  awvloe  for  tlie  purpose  ot  bnlletta- 
Ing  trains  where  the  cost  of  such  serries 
would  be  out  of  proportion  to  the  xevmas 
derived  from  that  portltm  of  the  traveBag 
public  to  be  benefited  therdiy.  The  poaltfoa 
of  the  court  Is  fully  snivorted  by  ttte  adju- 
dicated cases  upon  the  proposition.  See  St 
Louis  ft  S.  F.  R.  R.  Oo.  V.  Newell,  supra;  (X, 
B.  I.  ft  P.  B.  B.  Co.  V.  State,  supra. 

For  the  reasons  stated,  the  court  must  re- 
fuse to  enforce  the  order  made  by  the  Com- 
mission, and  the  cause  is  remanded  to  ths 
Corporation  Oommlaalon  for  turtber  pro- 
ceedings should  U  so  elect,  in  aceordano 
with  this  opinion. 

HAMNA  and  PABKEBy  J7^  concm 


or  H.  H.  «• 

AMES  V.  ROBBBT.  t 

(SupTeme  Coart  of  New  Mexico.   April  10^ 
1»18.) 

(SvUohiu  hv  the  Court) 

1.  MoBTOAOBs  H  134*)  —  DiscupnoK  at 

Pbopbbtt. 

Where  a  mortgage  deed  is.m>de,  vedfieal- 
ly  describing  certmin  real  estate,  uid  aodi  de- 
scription concludes  with  tiie  words,  "and  ftU 
other  real  estate  which  we  may  own  in  Cfaavet 
county,  New  Mexioi,  or  have  an  Interest  In," 
nothing  passes  under  soeh  ooncloding  dau^ 
except  such  property  as  is  tlten  vested  in  gn»- 
ton  by  legal  title. 

[Ed.  Note.— For  other  cases,  see  Vottgmat 
Cent  Dig.  {  2S4;  Dec  Dig.  f  134.«] 

Z  HOKTOAOKB  ({  163*)— MOBTGAQBK  AS  BOU 

FiDB  PuBOBAasB— PaxoanT  or  Rsooxd. 
A  deed  of  land,  thoogh  oot  recorded,  is 
good  as  between  grantor  and  grantee  and  divests 
the  title  of  the  former,  so  that  it  does  not  pa« 
to  a  subsequent  grantee  or  mortgagee,  who  takes 
a  eonveyance  only  of  the  estate  whicli  bdoofs 
to  the  grantor  at  the  time  ot  On  grant 

[Ed.  Note.— For  other  cases,  see  Mortgagts^ 
Cent  Dig.  li  868-379;  Dec,  Dig.  |  16SL*r 

Appeal  from  District  Oourt,  Chaves  Coun- 
ty; McClnre^  Judge. 

Actlfm  by  Ben  Ames  against  SalUe  U 
Robert  Judgment  for  plaintiff,  and  Atflend- 
ant  appeala.  Affirmed. 

On  or  about  August  7,  1911,  appellee  en- 
tered Into  a  contract  with  Asms  P.  Sndier> 
land  and  her  husband  for  the  purdtaae  ot 
certain  real  estate  In  <SiaveB  county,  N.  M. 
On  the  ISth  day  of  Auguat  thereafter,  the 
Sutherlands  executed  a  warranty  deed  te 
said  real  estate^  and  the  deed  and  contract 
were  placed  in  escrow.  The  trial  court  found 
that  the  deed  was  delivered  to  appdlee  about 
January  16,  1912,  and  that  arotilee  had  ca- 
tered into  possession  of  the  real  estate  prior 
to  January  1,  1912.  On  January  27,  1912; 
Anna  P.  Snttierland  and  her  hnabanid  exe- 
cuted and  delivered  to  Wm.  J.  Cbisom  a 
mortgage  deed  to  secure  the  payment  of  the 
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ram  of  f 1,260,  which  mortgage  deed  comej- 
ed  certain  real  estate.  n>edJ9caU7  described 
In  said  mortgage,  and  all  other  estate  which 
said  mortgagors  owned  at  aald  time  in 
Chares  county,  N.  M.,  or  in  which  they  had 
an  interest  at  said  time.  At  the  time  of  the 
execution  ct  the  mortgage  by  the  Snther- 
lands.  appellee  had  not  recorded  the  deed 
to  him  from  the  Sntberlands,  and  the  real 
estate  described  in  the  deed  to  appellee  waa 
not  spedfically  described  In  the  mortgage 
deed  executed  the  Sntberlands  to  Chisnm, 
and  was  not  Indnded  therein,  nnleea  by  the 
clause,  "and  all  other  real  estate  which  we 
may  own  In  Ohaves  county,  New  Mexico,  or 
hare  an  Interest  in."  Some  time  in  March 
following  Chlsum  assigned  the  note  and 
mortgage  executed  to  him  by  the  Sntberlands 
to  the  appellant,  and  she  claimed  that  the 
land  deeded  to  appellee  was  included  In 
and  covered  by  the  terms  of  the  mortgage 
deed  90  held  by  her.  To  remove  this  dond 
and  quiet  his  title  aiH^Uee  Instltotod  this  ac- 
tion. Wm.  J.  Chlsum  was  Jdned  with  appel- 
lant as  a  party  defoidant,  but  he  filed  a 
disclaimer.  Aj^Iant  filed  an  answer,  set- 
ting up  her  mortgage  deed,  and  alleged  that 
It  waa  a  Uen  upon  the  real  estate  claimed 
by  appdlee  under  said  deed.  A  trial  was 
liad  before  the  conrt,  and  flndlngs  of  fact 
were  made  and  judgment  rendered  for  ap> 
peSlee  qnletlttg  his  title  as  against  saM  mort- 
gage. From  Bodi  Judgmrat  this  aiVMl  Is 
proncnted. 

D.  W.  BlUott,  of  Boswell,  for  aroellant 
Bold  4  Herrey  and  TooiUuNm  Tort,  all  of 
RoBweU,  for  apfitUm. 

BOBBRTS,  a  jr.  (after  statliv  Oia  ftcts 
as  above).  The  trial  cooit  in  tbia  caw  made 
flndlngs  of  fact  In  aocord  with  the  imcadlng 
■tatemeat  of  fftcts,  and,  as  rodi  Ikcta  so 
found  are  sappcwted  iff  mffldent  evidence, 
nidi  flndlngs  will  not  be  disturbed  by  this 
court  Carpenter  v.  Undauer,  12  K.  M.  388, 
78  Fae.  57.  This  being  true,  It  is  only  neces- 
sary fbr  this  court  to  consld»  me  proposi- 
tion, viz.:  Were  the  lauds  embraced  in  the 
deed  to  Ames  covwed  by  the  description  of 
tbe  real  estate  nMirtgaged  to  Obisum,  under 
which  mwtg^  appellaiit  claims?  The  mort- 
gage contains  a  spedfle  descriptli^  vt  ob- 
tain real  estate  and  cmdndes  tbe  descrip- 
tion with  this  danse:  **And  all  other  real 
estate  whldk  we  may  own  in  Chaves  eonn^. 
New  Mexico,  w  have  an  Interest  In."  It  is 
not-contuided  appellant  that  On  prop- 
erty described  In  Ames'  deed  Is  covered  by 
the  xeal  estate  spedfically  described  In  tbe 
mortgage,  but  the  costsntton  Is  made  that 
this  danse  la  broad  enough  to  cover,  and 
does  embrace^  iSie  land  deeded  to  Ames. 
Ames  not  having  recorded  Us  deed  at  the 
time  of  the  execatlon  of  the  mortgage,  had 
tbe  mortgage  spedflcal^  described  the  real 
estate  ttierettrf^  conivyed  to  Um,  title  to 
tlie  real  astata  would  have  passed  under 


such  mortgage  in  the  absence  of  a  showing  of 
knowledge  of  the  existence  of  such  unrocord- 
ed  deed  on  the  part  of  the  mortgagee. 

[1]  It  la  conceded  without  question  that 
ordinarily  a  general  description  of  "all  miy 
property,"  or  "all  the  property  I  own,".  In 
a  spedfle  location  is  good  as  to  any  property 
owned  by  the  grantor,  which  Is  embraced  In 
the  terms  of  the  general  grant  Tbe  cardi- 
nal rule  that  the  intention  of  the  partlei^  as 
gathered  from  the  Instrument,  should  pre* 
rail  la  the  constraction  of  the  contract  Is 
equally  ai^licable  to  deeds.  It  would  there- 
fore seem  that  the  words,  "or  bare  an  in- 
terest in,"  wonid  by  tbe  very  terms  of  the 
instrument  indicate  a  dear  Intention  not  to 
convey  more  than  the  grantor's  interest  in 
any  property  that  ml^t  be  conveyed  under 
this  genual  clause.  Grants  under  general 
words  Uke  the  above  are  not  effective  upon 
the  Idea  that  the  description  In  thd  Instru- 
ment Is  suffldent  in  Itself  to  convey  any- 
thing, but,  by  the  application  of  the  rule  "Id 
certnm  est  quod  certom  reddl  potest,"  the 
grantee  is  permitted  to  apply  such  descrip- 
tion by  allundi  eridence  to  any  property  that 
ite  terms,  may  indude.  But  this  does  not 
mean  that  the  presnmption  of  title,  as  shown 
by  the  record,  would  be  the  only  proof  or  lim- 
it the  proof  to  such  facts  as  the  record  shows. 
In  such  a  case,  such  record  proof  would  raise 
a  mere  rebuttable  presumptlbn,  and  the  ques- 
tion of  the  grantor's  title  would  be  determin- 
ed by  all  tbe  facts  relative  thereto.  The  rule 
is  rery  different  where  the' terms  of  the  de- 
scription of  itself  defines  the  property  con- 
veyed, for  In  such  a  case  we  do  not  hare  to 
go  beyond  the  record  to  determine  these 
facts.  But  where  the  property  conveyed  is 
described  in  general  terms,  as  In  this  case, 
the  deed  upon  its  face  shows  that  we  must 
Look  to  extraneous  eridence  and  facte  to  ap- 
ply such  description  to  tbe  property  con- 
veyed. To  grantee  by  Ite  very  terms  it  Um- 
ite  Ite  description  to  whatever  real  estete 
grantor  might  own,  or  to  grantor's  Interest 
in  real  estete  In  Chares  county,  N.  M. 

"Where  a  contract  for  the  sale  and  con- 
veyance of  lands  remains  executory,  and  no 
deed  has  passed,  each  of  the  parties  has  an 
interest  in  the  premises  which  may  be  made 
the  subject  of  a  mortgage.  A  mortgage  by 
tbe  vendor  In  snch  drcnmstences  will  pass 
to  the  mortgagee  exactly  the  righte  which 
remain  in  the  render  and  no  others."  27 
Cyc:  1037.  It  Is  dear  that  andw  this  rale 
the  general  words  ot  conv^«nce  conld  not 
be  construed  to  indude  any  pn^wr^  in 
whldi  the  mortgagor  bad  no  interest,  sodi 
as  that  oonveyed  by  deed  to  Ames.  In  this 
case,  from  Qm  flndlngs  of  the  conrt,  it  ap- 
pears that  the  deed  had  been  delivered,  bnt 
was  unrecorded  when  the  mortgage  was  giv- 
en. This  bdng  troe,  the  mutgagtur  had  no 
interest  in  the  land  Indoded  In  Ames'  deed 
at  the  tbne  at  Qie  ancotton  of  the  mortgage, 
and  the  mortgagee  therefore  could  not  daim 
a  Uen  on  tha  land  ocmvegred  to  Ames. 
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[2]  In  Jamaica  Pond  Aqnedoct  Corpora- 
tion T.  Caumdler.  9  Allen  (Mass.)  1S9,  It  was 
held:  "A  release  of  all  the  grantor's  prop- 
erty, estates,  rights  and  privileges,  without 
further  description,  will  not  Include  land 
previously  conveyed  by  him  by  an  nurecord- 
ed  deed,  although  the  grantee  had  no  knowl- 
edge of  the  existence  thereof."  In  the  opin- 
ion In  this  case,  Blgelow,  O.  J.,  said:  "When 
a  deed  is  made  of  all  a  grantor's  real  estate, 
without  description,  nothing  passes  except 
snch  property  as  is  then  vested  In  him  by  a 
legal  title.  A  deed  of  land,  though  not  re- 
corded. Is  good  as  between  grantor  and  gran- 
tee and  dlveets  the  title  of  the  former,  bo 
that  It  does  not  pass  to  a  subsequent  gran- 
tee who  takes  a  conveyance  only  of  the  es* 
tate  which  belongs  to  the  grantor  at  the 
time  of  the  grant"  See,  also,  Adams  v. 
Cuddy,  13  Pick.  (Mass.)  460,  25  Am.  Dec.  330; 
Chaffln  V.  Chaffln',  4  Gray  (Mass.)  280.  There- 
fore, in  no  view  of  the  case  was  the  mort- 
gage of  appellant  a  charge  upon  the  land 
conveyed  to  Ames. 

Appellant  dtes  numerous  authorities  .  In 
support  of  the  proposition  that  a  description 
in  a  mortgage  worded  as  "all  the  property 
of  the  mortgagor  in  a  certain  place"  creates 
a  lien  on  all  the  property  owned  by  such 
mortgagor  in  that  place.  This  Is  a  correct 
statement  of  the  rule  but  does  not  apply  In 
this  case  because  of  the  fact  that  the  mort- 
gagors, under  whom  appellant  claims,  did 
not  own  the  land  In  question  at  the  time  of 
the  execution  of  the  mortgage. 

Finding  no  error  in  the  record,  the  }ndg- 
ment  of  the  lower  court  Is  affirmed,  and  it  is 
BO  ordered. 

HANNA  and  PARKER.  J3^  concur. 


aT  N.  H.  no 

AKDBISW8  T.  FRENCH  et  aL 


(Snpreme  Court  of  New  Mexico. 

1918.) 


AprQ  1% 


(BvOabtu  hv  tlte  Court.) 

1.  Dismissal  and  Nonsuit  (S  12*)— Volun- 

TABT  DlSMIS8Al>-itiaHT. 

A  party  usually  has  the  right  to  discon- 
tinue any  action  or  proceedltLg  instituted  by 
hfm,  nnleu  substantiaL  rights  of  other  parties 
have  accrued  and  Injustice  wlU  be  done  by  per- 
mitting the  discontlDuance. 

[Ed.  Note^For  other  cases,  see  DismlMal 
and  Nonsuit,  Cent  Dig.  |  27;  Dec  Dig.  |  12.*] 

2.  Dismissal  and  Nonsuit  (|  16*)— Yoluh- 

-  XABT  DlSUlSSAL— DlSCaBTION. 

While  such  dismissal  must  be  by  order  of 
tiie  court,  and  the  court  haa  ■  discretionary 
control  over  its  orders  and  decrees,  if  no  facts 
appear  which  show  that  such  dismissal  will  vio- 
late any  of  the  rights  or  interests  of  the  ad- 
verse party,  a  refusal  of  leave  becomes  merely 
arbitrary  and  without  any  bads  upon  whico 
discretion  can  rest. 

pid.  Note. — Fi>r  other  cases,  see  DUmlssal 
and  Nonsuit,  Cent  Dig.  I  81;  Dec  Dig.  1 16.*] 


8.  Dismissal  and  Nonsuit      12*)— Voldh- 

TABT— RlOHT— RKnaSNOB. 

Where  a  party  files  a  claim  with  the  nf- 
eree,  in  accordance  with  the  provisiona  of  kc- 
tion  82  of  chapter  7fi  8.  L  1905,  and  demaadi 
that  a  jury  decide  tnere<m,  and  snch  claim  ii 
certified  to  the  district  court  for  trial,  as  re- 
quired by  said  section,  the  claimant  haa  a  right 
to  discoDtinue  said  proceeding,  in  the  ahsencf 
of  any  showing  that  such  discontinoance  will 
violate  or  prejadice  the  tights  or  interests  of 
other  interested  parties. 

[Bd.  Note. — For  other  cases,  see  Disminal 
and  Nonsuit,  Cent  Dig.  |  27;  Dec.  Dig.  |  12.»1 

Appeal  from  District  Court,  Dona  Ana 
Connty;  Parker,  Judge. 

Claim  by  T.  W.  Andrews  against  Frank  T. 
French,  receiver,  snd  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appealsL  Re- 
versed and  remanded,  with  directions. 

Up(ni  proceedingB  Instltated  bjr  a  creffitv, 
under  chaptw  79,  S,  L.  1906,  tbiB  StBfitataaa- 
Bennett  Consolidated  Mining  Company  was 
adjudged  to  be  liuolTentt  and  tbe  nmial  de- 
cree in  snch  cases  was  entered,  and  Frank 
T.  Frendi  waa  apiMdnted  recover.  Awti- 
lant  filed  a  claim  against  said  corporation 
with  tbe  referee.  In  accordance  with  the 
provisions  of  section  82  of  said  diapter,  and 
demanded  that  a  Jury  dedde  thereon.  Tbe 
claim  was  certified  to  tbe  district  cotirt,  the 
issues  were  made  up,  and  the  case  was  called 
for  trial.  Prior  to  tbe  introduction  of  any 
testimony,  the  appellant,  i^nttfT  in  the  low* 
er  court,  moved  to  dismiss  said  cause  with- 
out prejudice.  The  motion  was  overmled 
and  appellant  excepted.  Thereupon  tbe  evi- 
dence of  plalntifT  was  taken,  nptm  the  con- 
clusion of  which  the  defendants  moved  for 
judgment;  the  motion  was  sustained;  and 
a  decree  was  entered  for  the  def^dant^ 
from  which  Judgment  this  appeal  is  i^ose- 
cuted. 

Adrian  F.  Sherman,  of  Kansas  City,  Hol, 
and  Bonbam  ft  Reber,  of  Las  Cruces,  for  ap- 
pellant Holt  A  Sutherland  and  M.  & 
Thompson,  all  of  Laa  Cmoea,  tw  appellees. 

ROBERTS,  a  J.  (after  stating  the  Cacta 
as  above).  Several  errors  are  complained 
of;  but  in  tbe  view  we  take  of  the  case  It 
will  only  be  necessary  to  consider  the  ac- 
tion of  the  court  In  overruling  the  plaln- 
tlfTs  motion  to  dismiss  the  eaos^  as  tb» 
decision  of  Qiat  question  will  be  ctmcliialvo 
of  the  case. 

[1,  2]  A  party  nsnaUy  has  tbe  tight  to  dis- 
continue any  action  or  proceeding  instita^ 
ed  by  him,  unless  substantial  rights  of  other 
parties  have  accrued  and  Injustice  will  he 
done  tbem  by  permitting  tbe  dlscontinaanc& 
While  such  dismissal  must  be  by  ordw  of 
the  court,  and  the  court  haa  dlscretiottarT' 
control  over  Its  orders  and  decrees.  If  no 
facts  appear  which  show  that  sncb  dismissal 
wUl  violate  any  of  tbe  rlghta  or  Inteieate  of 
the  adverae  party,  a  refusal  of  leave  becomea 
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merely  arbitrary  and  wlthont  any  baais  npon 
whlcb  discretion  can  rest  Hatter  of  Peti- 
tion of  Bntler.  101  N.  Y.  807,  4  N.  E.  518. 
See,  also,  Winans  r.  Wlnans,  124  N.  T.  140, 
28  N.  B.  293.  And  tbe  object  of  the  plaintiff 
In  asking  for  the  dismissal  Is  of  ^o  concern 
to  the  conrt.  Banks  t.  Uhl,  0  Neb.  146.  Tbe 
same  rule  seems  to  be  applied  in  equity  cas- 
en,  where  no  cross-bill  has  been  filed.  Rell- 
ly  T.  ReiUy.  1S9  IIL  180,  28  N.  B.  060.  By 
section  2908,  R.  8. 1S8T,  It  la  provided:  "Any 
cause  pending  In  any  court  of  this  territory 
may  be  dismissed  by  the  plaintift  in  said 
cause,  at  his  costs,  at  any  time  before  the 
same  Is  submitted  to  the  jury  In  causes  tried 
by  the  Jury,  or  before  Judgment  has  been 
rendered  In  causes  tried  by  the  court." 

[3]  Appellee  contends,  however,  that  this 
la  a  special  statutory  proceeding  and  is  not 
governed  by  the  general  rale  or  the  statute 
Just  quoted.  It  Is  a  statutory  proceeding, 
true,  but  It  is  conducted  as  an  ordinary  ac- 
tion at  law  and  Is  triable  In  the  same  man- 
ner. The  statute  does  not  undertake  to  pre- 
scribe a  different  rule  of  practice,  relative 
to  such  causes,  after  they  are  certlfled  to  the 
district  court  Appellees  have  failed  to  point 
out  how  any  of  th^r  rights  would  have  been 
Jeopardized  by  a  dismissal,  or  any  injustice 
done  them  thereby. 

Under  section  81  of  said  chapter  79,  supra, 
the  court  has  the  right  to  limit  the  time 
within  which  creditors  shall  present  and 
make  proof  before  the  referee  of  their  re- 
spective claims  against  the  corporation,  and 
may  bar  all  creditors  and  claimants  falling 
so  to  do  within  the  time  limited  from  partlc- 
ipfttlng^  in  the  distribution  of  the  assets  of 
the  corporation.  So  long  as  appellant  could 
file  and  make  proof  of  his  claim,  within  the 
time  limited  by  tbe  court,  no  delay  would  be 
occasioned  in  the  final  settlement  of  the 
estate.  If  he  could  not  reflle  bis  claim  with- 
in the  limited  time,  such  t&et  did  not  con- 
cern the  appellees,  Tbe  statute  above  quot- 
ed says  that  "any  cause  pending  In  any 
court  *  •  •  may  be  dismissed  by  the 
plaintiff,  etc."  The  language  is  very  broad 
and  Includes  all  cases.  The  right  to  dis- 
miss, however,  is,  of  course,  dependent  upon 
whether  such  dismissal  will  leave  tbe  de- 
fendant in  the  same  portion  as  be  would 
have  stood  If  the  suit  liad  not  been  institut- 
ed; he  would  not  have  tbe  ri^t  where  there 
liaa  been  a  proceeding  in  the  cause  which 
Xuu  given  tbe  defendant  ,a  right  against  the 
plalntlfft  or  an  injustice  would  be  done  the 
defendant  by  the  dlBmiasaL 

We  think  tbe  conrt  erred  in  refusing  to  al- 
low appellant  to  dlsmisa  tbe  cause,  and  for 
tbis  error  tbe  Judgment  of  tbe  lower  court 
win  be  reversed  and  tbe  cause  remanded, 
with  directions  to  sustain  the  motion  to  dis- 
miss, and  it  la  80  ordered. 

HANNA,  J.,  concurring.  PABKEB,  J., 
did  not  participate  in  thto  opinion. 


(n  N.  H.  617) 
LANIGAN  V.  TOWN  OF  GALLUP  et  aL 
(Supreme  Court  of  New  Mexico.    Apiil  10, 

i9ia.) 

(BnUahiu  fry  <ke  Court.) 

1.  GonsriTUTIONAL  liAW  (H  Sl*>— SCLr-BXK- 
cvTiNo  PsovisioNs  —  Pownas  —  Obkatiho 
Iadbbtedness. 

Sections  12  and  18  of  article  0  of  the  state 
Coustitnticm  do  not  confer  tbe  power  upon  mn< 
Dicipalities  to  contract  Indebtedness,  independ- 
ent of  legislative  authorization.  In  this  re- 
gard such  sections  are  not  self-executing. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  82 ;   Dec.  Dig.  t  81.*] 

2.  OoifSTiTcmoNAL  LAW  (|  29*)— Seu-Exeo- 
nroBT  Pbovisior— What  Oowbtituctb. 

A  constitntiooa)  provirioa  is  self-ezecotins 
when  it  takes  immediate  effect,  and  ancillary 
legislation  is  not  necessary  to  tbe  enjoyment 
of  the  right  given  or  the  enforcement  of  the 
duty  imposed. 

[Ed.  Note. — For  other  cases,  see  CoDstltation- 
al  Law,  Cent  Dig.  |  82;  Dec.  Dig.  |  29.*] 

8.  Municipal  Cobpoeationb  ({  018*)— Bonns 
— Vauditt — Pbocbdubx. 

Where  the  boud  of  trustees  of  a  town,  pro- 
ceeding under  sections  12  and  13  of  article  9 
of  tbe  Constitution,  held  an  election  to  deter- 
mine tbe  qnestioD  as  to  the  issuance  of  bonds 
for  the  construction  of  a  system  of  waterworks 
and  sewers,  and  did  not  follow  the  procedure 
required  by  subsection  67,  8  2402,  Comp.  Laws 
1897,  the  bonds  authorised  at  sndi  electloa  are 
invalid. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig,  U  1910-1928;  Dec. 
Dig.  S  0l8.*J 

4.  Mdnicifal  Oobpobations  (I  9fi7*)— Wateb 

AND  SaWBB  STSTEU— LUUTATIOH  ON  IH- 
DBBTEDNESS. 

The  12-mill  levy  limitation  fixed  by  section 
12  of  article  9  does  not  apply  to  debts  con- 
tracted for  the  purchase  or  construction  of  a 
system  for  supplying  water,  or  for  a  aewer  sys- 
tem, for  cities,  towns,  or  villages. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  tt  21)16-2022;  Dec. 
Dig.  I  957.*1 

6.  Municipal  Cobpobations  ffOlS*)— Watxb 
AND  Bbwbb  Ststbic-— Bond  Election. 
Cities,  towns,  and  villages  are  not  author^ 
Ized  to  submit  to  the  voters  of  such  municipality 
the  joint  proposition  of  Issnbig  bonds  for  tbe 
double  purpose  of  constructing  a  waterworks 
system  and  bnltdlng  a  system  of  sewers,  with- 
out providing  for  a  separate  vote  upon  each 
question. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  191^-1923;  Dec 

Dig.  i  oia^ 

Appeal  from  District  Court,  McElnley 
County;  Raynotds,  Judge. 

Action  by  W.  L.  Ijaulgan  against  the  Town 
of  Gallup  and  others.  From  a  ]udgm«it  tor 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

Tbe  town  trustees  of  tbe  town  of  Qallup, 
McKlnley  county,  N.  M.,  by  ordinance  provid- 
ed for  the  anbmlBslon  to  tbe  voters  of  said 
town  the  qumtlon  of  tbe  issuance  of  $64,000 
of  vraterworks  and  sewer  bonds,  for  tbe  pur- 
pose of  conatmctlng  and  erecting  a  system  of 
waterworks  and  sewera.  The  proposed  Issue 
of  bonds  was  authorized  by  tbe  vote  of  the 
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taxpaylog  electore  of  said  town,  and  there- 
after, by  ordinance,  the  town  trustees  pro- 
vided for  the  sale  of  the  bonds  to  the  h^h- 
est  bidder.  The  bonds  were  sold,  and  the 
town  trnstees  were  proposing  to  issue  $50,000 
of  said  bonds,  when  the  present  action  was 
Instituted  in  the  court  b^low  to  enjoin  the 
town  officers  from  so  doing.  The  lower  court 
refused  to  restrain  the  Issuance  of  said  bonds 
and  dismissed  the  complaint  upon  the  merits, 
from  which  Judgment  this  appeal  is  prose- 
cuted. 

John  A.  Young,  of  Gallnp,  fur  appellant 
A.  T.  Hannett,  of  Gallup,  and  F.  William 
Kraft,  of  Chicago,  111.,  for  appellees. 

ROBERTS,  C.  J.  (after  stating  the  facts  as 
above).  Subsection  67, 1 2402,  C.  L.  1897,  con- 
fers upon  cities  and  towns  tbe  power  to  erect 
and  operate  waterworks,  sewers  and  sewer 
systems,  and  other  public  utilities,  and  spe~ 
dQcally  provides  the  procedure  by  which  the 
question  of  incurring  an  indebtedness  there- 
for shall  be  submitted  to  a  vote  of  the  elec- 
tors of  such  dty  or  town.  Provision  Is  also 
made  for  tbe  Issuance  and  sale  of  the  bonds 
as  evidence  of  such  Indebtedness,  and  the  levy 
of  a  tax  to  provide  ^for  the  payment  of  the 
prlndpal  and  interest  of  the  bonds  author- 
ized. 

The  state  Constitution  adopted  In  1911, 
and  under  which  New  Mexico  was  admitted 
as  a  state  in  January,  1912,  by  sections  12 
and  13  of  article  9,  provides  as  follows: 

"Sec.  12.  No  city,  town  or  village  shall 
ocntract  any  debt  except  by  an  ordinance, 
which  shall  be  irrepealable  until  the  Indebt- 
edness therein  provided  for  shall  have  been 
fully  paid  or  discharged,  and  which  shall 
specify  the  purposes  to  which  the  funds  to 
be  raised  shall  be  applied,  and  wbicb  shall 
provide  for  the  levy  of  a  tax,  not  exceeding 
tvelve  mills  on  the  dollar  upon  all  taxable 
property  within  such  dty,  town  or  village, 
sufficient  to  pay  the  Interest  on,  and  to  ex- 
tinguish the  principal  of,  such  debt  within 
fifty  years.  The  proceeds  of  such  tax  shall 
be  applied  only  to  the  payment  of  such  In- 
terest and  principal.  No  such  debt  shall  be 
created  nnlesa  the  question  of  Incurring  the 
same  shall,  at  a  regnlar  election  for  coun- 
dlmen,  alderm^  or  other  officers  of  such 
dty,  town  or  village,  bare  been  submitted 
to  a  vote  of  such  qnallfled  electors  thereof 
aa  have  paid  a  property  tax  therein  during 
the  preceding  year,  and  a  majority  of  those 
voting  on  the  question,  by  ballot  deposited  in 
a  separate  ballot  box,  shall  have  voted  In 
favor  of  creating  such  debt. 

"Sec.  13.  No  county,  dty,  town  or  village 
shall  ever  become  indebted  to  an  amount  in 
the  aggregate,  including  existing  indebted- 
ness, exceeding  four  per  centum  on  the  value 
of  the  taxable  property  wltbin  such  county, 
<dty,  town  or  village,  as  shown  by  the  last 
preceding  assessment  for  state  or  county  tax- 
es; and  all  bonds  or  obligations  issued  in  ex- 


cess of  such  amount  ^lall  be  void:  Provided, 
that  any  dty,  town  or  village  may  contract 
debts  In  excess  of  such  limitation  for  the  con- 
struction or  purchase  of  a  system  for  Ba{q>ly- 
Ing  water,  or  for  a  sewer  system,  for  socli 
dty,  town  or  village." 

All  proceedings  looking  to  the  issuance  of 
the  bonds  In  question  were  had  after  the 
adoption  of  the  Constitution  and  the  admia- 
slon  of  New  Mexico  as  a  state.  No  attempt 
was  made  by  the  town  trustees  to  complj 
with  tbe  requirements  of  subsection  67  of 
section  2402,  a  L.  1897,  but  It  aH>eai8  that 
they  assumed  that  tbe  provisions  of  the  Con- 
stitution, above  quoted,  were  sdf-executhig 
and  repealed  all  of  subsection  67. 

[I]  The  first  question,  therefore^  which 
presents  Itself  for  determination  is  whether 
the  above  provisions  of  the  Constitution  are 
self -executing,  In  that  they  confer  the  power 
upon  munidpalities  to  contract  indebtedness 
independent  of  legislative  authorization. 

If  such  power  Is  granted.  It  must  be  hj 
the  language  used  In  the  proviso  to  section 
13,  vis. :  "Provided,  that  any  dty,  town  or 
village  may  contract  debts  in  excess  of  socb 
limitation  for  the  construction  or  purchase 
of  a  system  for  supplying  water,  or  tor  a 
sewer  system,  for  such  dty,  town  or  village," 
for  It  could  not  be  argued  vrtth  any  plausibil- 
ity that  other  language  used  In .  either  of 
said  sections  confers  such  power,  or  author- 
izes the  creation  of  any  indebtedness,  for 
any  purpose,  independent  of  legislative  au- 
thorization. It  will  not  be  contended  that  a 
dty  or  town  has  an  Inherent  right,  inde- 
pendent of  legislative  sanction,  express  or 
Implied,  to  borrow  money. 

"Of  every  municipal  corporation  the  char- 
ter or  statute  by  whldi  It  is  created  is  lO 
organic  act  Neither  the  corporation  nor  Its 
officers  can  do  any  act  or  make  any  contract, 
or  Incur  any  liability,  not  authorlxed  there- 
by, or  by  some  l^slative  act  applicable 
thereto.  All  acts  beyond  the  scope  of  the 
powers  granted  are  void."  Dillon's  Munici- 
pal Corporations  (6th  Kd.)  }  237.  The  power 
to  borrow  money  may  be  granted  to  such  cor- 
porations or  withheld  from  thetn  by  the 
Legislature;  and  the  Legislature  may  limit 
the  right  to  certain  purposes.  It  may  grant 
tbe  power  for  one  purpose  and  withhold  it  as 
to  others. 

Section  12  of  said  article  contains  do  lan- 
guage which,  by  any  rule  of  construction, 
could  be  held  to  confer  power  upon  snch 
municipalities,  independent  of  a  legislative 
grant,  to  incur  Indebtedness  for  any  pur- 
pose. Said  section  b^ns,  "No  dty,  town  or 
village  shall  contract  any  debt  except  by  an 
ordinance,"  and  this  language  Is  followed 
by  specIQc  provisions  as  to  what  the  ordi- 
nance shall  contain.  It  does  not  say  that 
cities,  towns,  and  villages  may  contract  Utin. 
in  the  maimer  provided,  but  that  no  debt 
shaU  be  created,  unless  It  be  created  in  a  cef^ 
tain  way.  This  portion  of  the  section  la 
simply  a  procedora  provision,  and  no  debt 
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created  in  any  other  manner  would  be  valid. 
It  1b  true  the  langoage  used,  "and  which 
shall  provide  fur  the  levy  of  a  tax,  not  ex- 
ceeding tw^Te  mills,"  etc.,  "sufficient  to 
pay  the  Interest  on,  and  eztlngnlsh  the  prin- 
cipal of,  snch  debt  within  fifty  years,"  Is 
dither  a  limitation  upon  the  debt-contracting 
power,  or  npon  the  tax-levying  power;  bnt 
whether  the  one  or  the  other  such  clause 
cannot  be  held  to  authorize  the  incurring 
of  Indebtedness,  in  and  of  itself.  By  the 
language  used  we  do  not  nnderstand  that  the 
legislature  might  not  properly  limit  the 
time  tbe  bonds  should  run  to  less  than  50 
years,  bat  certainly  it  could  not  provide 
that  such  bonds  should  run  for  a  longer 
period.  Hie  conclnding  danse  In  said  section 
la,  like  the  first  clause,  a  procedure  provi- 
sion. 

That  porthm  of  sectiott  13  which  precedes 
the  proviso;  above  quoted.  Is  a  limitation  up- 
on the  debt-contracting  poirer  of  sach  mu- 
nicipalities. It  does  not  undertake  to  confer 
upon  sncb  goveramoital  agencies  the  power  to 
contract  deMs,  in  tbe  aggregate,  amounting  to 
4  per  centnm  of  tlie  value  of  the  taxable  proiH 
eity>  bat  limits  the  amount  of  sndi  aggregate 
debts  to  such  ratio  of  the  taxable  property, 
beyond  wbidi  the  Legislature  is  powerless  to 
authorlsfc  The  limitations  contained  In  said 
sectiona  npon  the  debt-oontracUnK  power  of 
such  monldpalitiea  are"  certainly  self -execut- 
ing. Doon  Tp.  V.  Gummini^  142  U.  B.  360, 12 
Sap.  Ct  222,  8B  Tj.  ICd.  1044;  Dunbar  v.  Can- 
yon Coun^,  S.  Idaho,  407,  4S  Pac.  409;  Law 
T.  People,  87  III.  886.  And  tbe  procedure  pro- 
Tlsions  of  section  12  are  self-execnttng  in 
the  sense  that  no  debt  contracted,  except  in 
compliance  Uioewith,  would  be  valid.  Bat 
no  language  used  in  eithar  of  said  sections 
can  be  held  to  confer  the  authority  lUHm  mu- 
nicipalities to  contract  debts,  unless  such 
power  is  conferred  by  the  proviso  to  sec- 
tion 13,  to  confr^  debts  for  water  and 
Bewer,  systems.  By  this  proviso  the  framers 
of  the  Constltatlott  were  carving  an  excep- 
tion out  of  tbe  limitations  theretofore  Im- 
posed npon  the  debt-contracting  power  of 
auch  municipalities.  In  other  words,  by 
previous  language  used  the  convention  plac- 
ed limitations  upon  the  legislative  power  to 
authorize,  and  the  municipal  power  to  in- 
cur, indebtedness,  out  of  which  limitations  It 
excepted  debts  for  the  two  purposes  named, 
leaving  intact,  however,  the  procedure  pro- 
visions. It  will  be  noted,  however,  that 
such  procedure  provisions  are  not  complete, 
In  and  of  thmselves,  but  that  legislation  is 
required  to  supplement  them. 

[2]  A  constitutional  provision  may  be  said 
to  be  self-executing  when  it  takes  immediate 
effect,  and  ancillary  legislation  Is  not  neces- 
sary to  the  enjoyment  of  the  right  given  or 
tbe  enforcement  of  the  duty  imposed.  In 
short,  it  8  constitutional  provision  is  com- 
plete In  Its^,  it  executes  Its^.  Town  of 
tiffom  T.  Olty  of  Longmont  {CfOo.)  120  Fac. 


198 ;  Davis  v.  Borke,  179  IT.  S.  899,  21 
Sup.  Ct.  210,  45  L.  Ed.  249 ;  Cooley  on  Con- 
sUtutional  Umltations  (Tth  Ed.)  1 121 ;  Wil- 
lis V.  Mabon,  48  Minn.  140,  50  N.  W.  1110, 18 
L.  R.  A.  281,  81  Am.  St.  Rep.  626. 

Tested  by  the  above  rule,  a  brief  consid- 
eration of  the  language  used  in  tbe  sections 
will  cinrly  demonstrate  that  such  provi- 
sions are  not  comiAete,  but  that  legislation 
is  necessary  to  the  enjtvment  of  the  right 
given. 

[S]  Under  section  12,  before  such  debt  can 
be  incurred,  tbe  question  most  first  be  sub- 
mitted to  a  vote  of  Uie  qoaliOed  electors  of 
sodt  mnnldpallty,  who  have  paid  a  proper^ 
tax  therein  during  the  preceding  year.  By 
whom,  or  what  board  or  body.  Is  tbe  ques- 
tion to  be  submitted?  No  pro^^slon  Is  made 
as  to  any  notice  to  be  given  the  cileetors  tliat 
such  a  question  will  be  submitted.'  TThile 
such  question  must  be  determined  by  ballot, 
deposited  In  a  iBcparate  ballot  box,  no  pro* 
TlsifHi  Is  made  as  to  wbat  said  ballot  sfaaU 
contain,  or  how  ttie  voter  shall  express  his  de- 
sire. Hotr  is  the  vote  to  be  canvassed,  and 
to  whom  shall  the  return  be  made?  Again, 
when  it  comes  to  issuing  the  bonds,  for 
what  length  of  time  shall  th^  run?  Who 
is  to  execute  the  bonds?  What  rate  of  in- 
terest shall  they  bear?  In  what  denomina- 
tions shall  they  be  issued?  How  shall  the; 
be  sold?  If  it  be  argued  that  many  of  these 
questions  are  already  ivovided  for  by  exist* 
Ing  laws,  such  argument  would  only  tend  to 
demonstrate  that  the  provisions  bi  question 
are  not  self -executing ;  for  it  would  be  evi- 
dent that  it  was  necessary  to  supplement 
such  provlsionsiby  law,  and  all  the  reasoning 
advanced  for  snstalnlng  the  vali^^  of  the 
bonds  in  this  case  would  fail.  . 

Here  no  contention  is  made  that  the  town 
anthoritiee  complied  with  the  existing  stat- 
utes upon  the  subject;  but  tbe  broad  claim 
is  made  that  U  was  unnecessary  to  comply 
with  any  of  the  statutory  provisions  thereto- 
fore existing  and  continued  in  force  by  the 
Constitution,  because  the  constitutional  pro- 
visions were  self-ei  ecu  ting  and  provided  a 
full  and  complete  method  of  procedure,  and 
in  and  of  themselves  authorized  the  crea- 
tion of  the  Indebtedness.  We  do  not  think 
the  provisions  in  question  are  self -executing, 
but  legislation  Is  necessary  tat  the  myu- 
ment  of  the  rights  given. 

"The  Constitution,  except  when  special 
provision  is  made  for  that  purpose,  does  not 
enforce  itself.  It  defines  certain  powers, 
but  to  make  them  operative  legislation  Is 
necessary."  St  Joe  ft  Denver  City  R.  B. 
Go.  V.  Buchanan  County  Ct,  30  Mo.  485. 

In  the  case  of  Ohio  ft  Mississippi  B.  B.  00. 
V.  Lawrence  Cpnnty,  27  III.  60,  the  cod  ten- 
don was  made  that  the  Constltntion  of  Illi- 
nois, by  the  ^ghth  section  of  article  6,  con- 
ferred Jurisdiction  iqton  the  circuit  courts 
in  all  cases  of  appeals  from  inferior  coorts, 
and  that  the  right  existed  In  that  case  (which 
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wu  an  attempted  appeal  from  the  action  of 
tbe  board  of  supervisors,  Increasing  the  as- 
sessed Talaatlon  of  appellant's  property)  by 
force  of  that  provlslotL  The  court  says: 
"As  a  general  proposition,  subject,  however, 
to  some  exceptions,  it  may  be  safely  asserted 
that  the  Constitution  cannot  execute  Its  own 
provisions,  Independent  of  legislative  enact- 
ment In  this  case  it  no  doubt  not  only  au- 
thorizes, but  requires,  the  General  Assembly 
to  mabe  all  necessary  provisions  to  carry 
this  requirement  Into  effect  If,  independent 
of  legislation,  an  appeal  were  attempted,  It 
would  be  found  that  innumerable  difficulties 
would  be  presented  to  its  accompUshment 
If  this  constitutional  provision  stood  alone, 
unaided  by  legislation,  and  an  appeal  were 
attempted,  how  could  It  be  perfected?  Would 
it  be  accomplished  by  simply  filing  a  tran- 
script of  the  record  in  the  superior  court  or 
would  btrnd  with  security  have  to  be  given? 
If  so,  in  what  sum,  with  what  conditions? 
Which  court  should  Impose  them?  Within 
what  time  would  it  have  to  be  prayed  and 
perfected?  And  when  in  the  appellate  court, 
how  would  the  trial  be  had — on  the  tran- 
script, or  de  novo  on  the  merits?  It  will  be 
readily  perceived  that  these  form  not  a  few 
of  the  obstacles  that  present  themselves  at 
the  very  threshold  of  this  question.  From 
these  consIderatioDs  It  appears  to  be  perfect- 
ly apparent  that  this  provision  of  the  Con- 
stitution cannot  be  carried  Into  effect  unaided 
by  legislative  enactment" 

Tbe  same  reasoning  applied  by  the  Illinois 
court  is  applicable  to  the  provisions  of  our 
Constitution  under  consideration.  The  sub- 
mission of  the  question  to  the  qualified  tax- 
paying  electors  Is  required ;  but  the  manner 
of  conducting  the  election,  making  the  re- 
turns, etc.,  is  not  provided  for,  and  ^ect 
cannot  be  given  to  these  provtstona,  unaided 
by  l^slatlve  enactment 

Article  209  of  the  Constitution  of  Louisi- 
ana, adopted  In  1879,  provided  certain  limita- 
tions upon  tbe  tax  rate  in  parishes  and  mu- 
nldpalltles,  and  concluded  with  the  following 
proviso:  "Provided,  that  for  the  purpose  of 
erecting  and  constructing  public  buildings, 
bridges  and  works  of  public  improvement,  In 
parishes  and  munldpalitleB,  the  rate  of  taxa- 
tion ber^  limited  may  be  Increased  when 
the  rate  of  meb  increase  and  the  purpose  for 
i^tcb  it  is  Intoided  shall  have  been  submit- 
ted to  a  vote  of  the  property  taxpayers  of 
socb  parish  or  municipali^  entitled  to  a 
vote  under  Hie  election  laws  of  the  state,  and 
a  majoritgr  of  same  voting  at  such  Section 
shall  have  voted  therefor." 

In  the  case  of  Sorget  t.  Ghas^  S3  La.  Ann. 
833,  It  was  contended  that  this  provision  of 
the  GoDstttatton  was  self-ececatlng,  and  that 
an  dection  held  thereunder  was  lawful.  The 
court,  in  diseasing  the  section,  say:  "The 
article  does  not  purport  to  be  a  grant  of  taz- 
iDg  power  to  either  tbe  state  or  municipal 
authorities,  which  grant  is  to  be  found  In 
article  202^  bat  It  1^  what  It  purports  to  be^ 


a  restriction  of  the  taxing  power  In  the  Gen- 
eral Assembly  and  In  Its  grant  of  the  taxing 
power  to  parishes  and  municipal  corpora- 
tions. And  the  exc^ti<ms  contained  In  tbe 
proviso,  under  which  the  limit  of  parish  and 
municipal  taxation  can  be  Increased  in  cer- 
tain specified  -cases,  must  remain  dormant 
and  ineffective  until  rectified  by  legislative 
breath.  *  *  *  It  therefore  follows  that 
article  209  Is  not  self-acttog." 

From  what  we  have  said  it  follows  that  the 
provision  of  the  Constitution,  requiring  tbe 
submission  to  a  vote  of  the  taxpaying  elec- 
tors of  tbe  question  of  Issuing  bonds,  cannoti 
be  given  effect  unaided  by  legislation.  And 
as  no  attempt  was  made  in  this  case  to  com- 
ply with  the  provisions  of  subsection  67  of 
the  Compiled  Lavrs,  supra,  the  bonds  au- 
thorized by  said  election  are  invalid,  and 
their  issue  is  not  authorized. 

Subsection  67  of  section  2402  of  the  Com- 
piled Laws,  supra,  having  beea  mtirely  dis- 
regarded, it  Is  not  necessary  for  us  to  pass 
upon  the  question  as  to  whether  said  subsec- 
tion was  repealed,  or  to  what  extent  changed 
and  amended,  by  tbe  constitutional  provision 
above  quoted.  Since  the  election  was  held 
in  this  case,  the  Legislature,  by  chapter  76, 
Session  Laws  of  1912,  has  provided  for  the 
submission  of  such  questiona  to  the  vote  of 
the  qualified  electors,  and  the  procedure  for 
the  Issuance  of  bonds. 

[4]  Two  other  questions,  however,  are  in- 
volved In  this  case,  which  should  be  det^ 
mined  because  of  their  Importance,  and  for 
tbe  future  guidance  of  municipal  anthoritiea. 
Tbe  first  is  as  to  tbe  effect  of  that  clause  la 
section  12  of  article  9,  wbidi  provides  thae 
the  ordinance  "Shall  provide  for  the  levy  of 
a  tax,  not  exceeding  twelve  mills  on  ti>e  dol- 
lar upon  all  taxable  property  wltfdn  such 
dty,  town  or  village,  sufficient  to  pay  the 
Interest  on,  and  to  extinguish  the  principal 
of,  such  debt  within  fifty  years,"  npon  the 
right  of  cities,  towns,  and  villages  to  contracfi 
debts  for  supplying  water  and  for  sewer 
syst^s.  If  such  limitation  applies  to  soch 
debts,  it  win  prohlMt  such  municdpalities 
from  exerdsing  the  right  to  Issue  bonds, 
vritbout  limitations,  for  such  purpose.  In 
other  words.  It  provides  a  limitation  almost. 
If  not  quite,  as  effective  as  that  contained  In 
that  portion  of  section  13  of  said  article 
whidi  precedes  the  proviso. 

The  two  sections  of  the  article  und»  eo» 
slderation  have  for  th^r  object  the  regula- 
tion of  the  debt-contracting  power  of  svch 
municipalities  and  the  mode  of  exercising 
this  power.  Both  sections,  being  directed  to 
the  same  subject-matter,  ate  In  pari  materia, 
and  should  be  construed  together  with  tbe 
design  of  advancing  the  object  of  tbdr  pro- 
visions. In  order  to  ascertain  this  object.  It 
is  proper  to  consider  the  oocadnt  and  ne- 
cessity for  their  enactment. 

Experience  haa  demonstrated  that  It  Is 
necessary  to  place  a  dieck  or  curb  upon  tie 
power  !0t  municipalities  to  incur  indebtedness 
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wbidi  fotoxe  coaentlons  will  be  called  upon 
TO  repay-  Qiren  unbridled  power  In  tUs 
regard,  mdt  mnnlclpaUtles  are  prone  to  con- 
tract lai^  debts,  ft>r  parpoeee  wiMh  at  tbe 
time  seem  desirable,  thereby  imposing  an  un- 
just burden  upon  the  future  taxpayers.  In- 
deed, in  many  instances  this  unrestrained 
power  led  to  the  bankruptcy  of  the  govern- 
mental ngeacy  and  tlie  mln  of  ttie  ^pwty 
owners.  Varioos  derlcee  bare  been  resorted 
to  In  order  to  prtmat  the  incurring  of  such 
extravagant  and  onerous  indebtedness.  The 
oonstitattonal  limitation  oa  the  power,  al- 
though of  recmt  origin,  la  now  dilefly  relied 
upon*  and  Is  gwerally  adopted  Iqr  most  of  tbe 
states;  tbe  design  Msig  to  place  a  reasonable 
Uuiltatlon  upon  the  exercise  of  the  power, 
thereby  preventing  its  abuse,  but  at  tbe  same 
time  giving  to  tbe  municipality  a  reasonable 
leeway,  so  that  it  will  not  be  unduly  ham- 
pered In  providing  for  the  needs  of  the 
community. 

With  this  end  in  view,  the  tramers  of  our 
Constitution  placed  two  limitations  upon  the 
debt-ctmtractlng  power:  The  first,  In  section 
12,  supra,  which  indirectly  limits  any  single 
debt  to  an  amount  which  can  be  discharged, 
both  as  to  principal  and  interest,  within  BO 
years  by  the  levy  of  a  12-mlIl  tax  upon  the 
taxable  property  within  such  municipality; 
tbe  second,  found  In  section  13,  supra,  which 
limits  tbe  total  indebtedness,  for  all  pur- 
poses, which  such  municipality  may  Incur  to 
4  per  centum  upon  the  taxable  property 
vrlthln  such  municipality. 

New  Mexico  is  an  arid  state,  and  the 
greatest  problem  which  confronts  cities, 
towns,  and  villages  is  the  procuring  of  an 
ample  supply  of  pure  water.  In  many  in- 
stance it  Is  necessary  to  conduct  tbe  water 
supply  through  pipes  from  tbe  mountain 
streams  for  many  miles,  and  tbe  cost  Is  nec- 
essarily enormous.  The  states  in  the  arid 
regions,  almost  without  exception,  have  no 
oonstltutional  limitation  upon  tbe  amount  of 
Indebtedness  which  may  be  incurred  for  this 
purpose,  and  tbe  framers  of  the  Constitution 
of  New  Mexico,  familiar  as  they  were  with 
the  conditions  in  the  state,  and  the  necessity 
which  existed  for  an  unlimited  right  to  Issue 
bonds  and  Incur  Indebtedness  for  tbe  pur- 
pose of  providing  a  water  supply,  attempted, 
by  the  proviso  to  section  13,  to  exempt  the 
amount  of  such  Indebtedness  from  the  re- 
strictions and  limitations  which  they  had  im- 
posed upon  indebtedness  for  other  purposes, 
likewise,  they  realized  that  for  the  health  of 
tbe  community  It  was  necessary  that  the 
sewerage  should  be  disposed  of,  and  they  in- 
truded in  the  same  category  with  a  water 
supply  sewer  systems. 

It  is  thus  manifest  that  it  was  tbe  Inten- 
tion of  the  framers  of  the  Constitution  that 
no  restraints  should  be  laid  on  municipalities 
in  their  efTorts  to  procure  a  water  supply,  by 
rtther  the  purchase  or  construction  of  sys- 
tems for  Boetk  purpose,  or  of  sewer  aystons. 


The  qnesdtm  then  Is,  Did  the  framen  of  the 
Oonstltution  so  express  their  Intention  that 
It  may  be  put  in  force? 

Tbe  proviso,  "any  dty,  town  or  tillage 
may  contract  debts  In  excess  of  such  limita- 
tion for  the  construction  or  purchase  of  a 
system  for  supplying  wator,  or  for  a  sewer 
system,  for  such  cl^,  town  or  Tillage,"  dear- 
ly excepts  Indebtedness  Incurred  for  supply- 
ing water  from  the  general  provision  of  sec- 
tion 18,  which  limits  the  amount  to  whldi  a 
dty,  town,  or  village  may  become  Indebted 
to  4  per  centum  of  the  value  of  the  taxable 
property  wltiiln  such  dty,  town,  or  village, 
and  is,  In  etfed,  permission,  so  far  as  tbe 
Constitution  regards  Ibis  awstion,  to  be- 
come indebted  In  such  an  amount  as  may  be 
necessary  to  furnish  a  snpidy  of  watw  for 
the  munld^iallty.  It  being  the  plain  Intent 
of  the  framers  of  the  GfmsUtntlon  to'  permit 
munldpalltles  to  contract  Indebtedness  in: 
such  an  amount  as  will  provide  a  suivly  of 
water  for  the  munldpaUty,  it  becomes  our 
duty  to  give  effect  to  sudi  Int^tlon.  It 
would  be  vain  and  Idle  to  say  to  a  munidpal* 
Ity,  "You  have  permlsslcm  to  contract  Inddit- 
edness  in  any  amount  far  the  supplying  of 
water,"  and  thoa  limit  the  municipality  In  tbe 
amount  It  nmy  levy  for  taxes  to  pay  such 
Indebtedness.  If  the  provisions  contained  In 
section  12  of  artlde  9;  limiting  the  amount 
which  may  be  levied  for  taxes  to  retire  or 
discharge  tbe  prindpal  and  interest  of  the 
indebtedn^  to  12  mills  per  annum  on  the 
taxable  property  within  the  munldpaUty, 
could  be  held  to  apply  to  indebtedness  except- 
ed by  the  proviso  contained  in  section  13, 
then  the  manifest  object  preserved  by  the 
proviso  would  be  destroyed.  The  carefully 
framed  provision  of  section  12,  requiring  tbe 
ordinance  whereby  a  debt  is  contracted  by 
a  municipality  to  "provide  for  the  levy  of  a 
tax,  not  exceeding  12  mills  on  the  dollar, 
•  •  •  sufficient  to  pay  the  Interest  on, 
and  extinguish  the  prindpal  of,  such  debt," 
was  Inserted  with  the  object  of  providing 
against  the  repudiation  by  a  munldpaUty  of 
tbe  indebtedness  Incurred  by  the  ordinance, 
and  to  flx  a  limitation  upon  the  amount  of 
a  single  debt  for  purposes  not  excepted  from 
its  operation.  To  hold  that  this  proviso 
withholds  from  the  munldpaUty  tbe  power  to 
levy  a  tax  sufflclrat  to  pay  the  interest  and 
prindpal  of  tbe  Indebtedness  which  It  may 
incur,  without  Umlt,  for  the  supplying  of 
water  would.  In  many  cases,  compel  the  re- 
pudiation of  Its  Indebtedness  incurred  for  a 
water  supply,  and  therefore  bring  about  the 
very  opposite  of  tbe  object  Intended  to  be 
accomplished  by  the  proviso,  or  effectually 
Umlt  tbe  Indebtedness  whldi  could  be  in- 
curred. 

Tbe  rules  which  courts  must  observe  in 
construing  legislative  enactments  apply  equal- 
ly to  constitutional  provisions.  Every  statute 
or  constitutional  invvlslon  must  be  construed 
with  reference  to  the  object  Intwded  to  be 
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aeeompUahed  by  1^  and  is  already  aald.  In 

order  to  ascertain  this  object,  It  la  ^oper 
to  conalder  tbe  oocuUon  and  neceulty  for 
ttala  enactment  If  tbe  purpose  and  well-as- 
certained object  of  a  statute  or  constltatkoal 
proTlaton  la  Inconsistent  wltb  the  precise 
words,  the  latter  must  yield  to  the  controlling 
Influence  oi  tbe  will  of  the  lawmaking  power^ 
resulting  from  OiB  whole  act  or  the  entire 
CtmstltoUon.  CkHnmerdal  Bank  r.  Fost», 
S  U.  Ann.  U6;  State  v.  Clark,  29  M.  J.  Law. 
86:  V.  8.  T.  Jackson,  14S  Fed.  788.  7S  a  a 
A.  41. 

While  It  la  true  tbe  proviso  regarding  lur 
debtedness  contracted  for  supplying  water 
for  monldpalltlea  appears  at  the  end  of 
section  IS  of  article  9,  In  order  to  carry  out 
the  manifest  Intention  of  the  tramers  of  the 
Oonstltntlon,  aa  we  Ihid  it  to  be  from  a  con- 
sideration of  both  aectlona  12  and  lA  itf  aald 
amde,  we  muat  hold  that  the  ptorlso  is,  In 
eflieet;  an  Independent  provlidon,  and  that 
■either  the  limitation-  contained  In  section 
12,  limiting  the  amount  of  the  tax  levy,  nor 
the  Ilmltathm  contained  In  section  18,  limit* 
Ing  the  amount  to  whidi  a  municipality  may 
become  indebted,  affect  the  debt-contracting 
power  of  a  mnnldpalUy  with  regard  to  In- 
debtedness incurred  for  supplying  wator  tor 
Qie  municipally. 

While  the  operation  of  a  proTlso  Is  usual- 
ly and  properly  conflned  to  tbe  clause  or  pro- 
vUdon  immediately  iHecedln^  yet,  where  neo- 
essary  to  effectuate  tbe  Intent  of  the  law- 
making power,  It  will  be  conaldered  aa 
applying  also  to  other  preceding  or  snbse- 
qnoit  section,  or  to  the  entire  act  or  pro- 
visions In  psk  materia.  86  dye.  1168;  V. 
S.  T.  Babbitt,  1  Black,  66^  17  t-  Bd.  M.  And 
see,  also,  cases  dted  by  the  Sniveme  Ooart 
<tf  Missouri  in  tlie  case  of  State  ex  reL  Grow 
T.  St  Il0Ul^  174  Mo.  125,  78  S.  W.  628,  61 
■L.  B.  A.  003. 

In  that  case  the  court  said:  "The  particu- 
lar Intoit  expressed  In  a  proviso  or  excep- 
tion will  control  the  general  intent  of  the 
enactment  *  •  •  Neither  grammatical 
constmctlon,  ponetnatlon,  nor  relative  ar- 
rangement of  the  several  parts  of  the  section 
muBt  be  allowed  to  absolutely  control.  A 
common  sense  Interpretation  Is  the  safest 
and  surest  to  apply,  bearing  always  In  mind 
the  mischiefs  to  be  remedied  and  tbe  benefits 
to  be  secured  by  the  law." 

The  Supreme  Court  of  Alabama,  in  the 
case  of  Wartensleben  v.  Haithcock,  80  Ala. 
S0O,  1  South.  38,  In  discussing  tbe  effect  of 
a  proviso,  say:   "Generally,  the  appropriate 
ofllce  of  a  proviso  is  to  restrain  or  modify 
tbe  enacting  clause,  or  preceding  matter,  and 
shonld  be  confined  to  what  precedes,  unless 
the  Intention  that  it  shall  apply  to  some 
other  matter  la  apparent    When  from  the 
context  and  a  comparison  of  all  the  provl- 
'  sions  relating  to  the  same  subject-matter  it 
.  is  manifest  that  the  object  and  intent  were 
L  ta  give  the  proviso  a  scope  extending  Jt>eyond 
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tbe  section,  and  efliect  bey<md  Oe  phrase 
Immediate  precedtnft  It  will  be  oonatned 
as  restraining  or  Quall^rlng  preoedli^  se^ 
tiona  relating  to  tbo  snbject^nattar  <tf  ttM 
provlao,  or  aa  tantamount  to  an  eioaetflKnt 
In  a  separate  section,  wtthmit  regard  to  its 
position  and  connection.'' 

To  limit  the  proviso  to  that  portion  of  aee- 
tiou  18  which  iHraeedes  it  toavea  It  wltboat 
any  practical  or  serving  pnrpoae  and  t^M. 
When  we  consider  the  conditions  prevaiUng 
in  New  Mexioo,  the  necessity  that  exiata  fbr 
an  ample  anndy  of  pure  water  for  raanid' 
palitiea,  the  coat  of  imcnring  anch  supply, 
tbe  aaseased  valuation  of  pnnwrty  In  the 
cities  and  towna  ct  the  state,  the  amoant  of 
bonda  which  oonld  be  lasned,  were  tin  12- 
mlll  levy  llmltatton  to  apply,  it  la  arouent 
that  It  would  be  an  absurdity  for  the  Cdd- 
sUtuticm  aaakera  to  say  that  dtlefl,  towns, 
and  vlllagea  coold  lasue  b<nids  In  excess  of 
4  per  cent  of  the  taxable  propoty  wtthln 
anch  municipality,  or  without  limit  aa  to 
amount  wIUi  the  evident  design  and  purpose 
of  enabling  such  monldpalltlea  to  issue  bonds 
in  such  an  amount,  aa  would  be  requisite 
to  provide  a  watw  sopply,  and  then  to  i^an 
upmi  audi  laane  an  even  more  tiEectnal  Uml- 
teUon  by  providing  that  such  bonda  «ob1i1 
not  be  Issued  b^ond  an  amount  wblcih  oonld 
be  dlsdiarged,  aa  to  both  prtndpal  and  in- 
terest, wUhin  00  yean  by  laie  levy  of  a  12- 
mill  tax  We  vwtnre  the  assertion  that  s 
13-mIll  tax  vrould  not  evm  pro^rtde  for  th( 
Interest  upon  bonds  Issued  In  an  amount  anf- 
fldent  to  enaUe  any  city  in  the  state  to  pnr 
diase  a  waterworks  system  now  owned  and 
operated  by  private  capital,  much  leas  pro- 
vide a  ainldng  fund  for  the  paymmt  <tf  the 
prlndiwL 

It  la  a  tamiUar  rule  of  oonatniction.  ap- 
plied to  constitutional  and  atatntory  lurovi- 
sions,  that  whui  cases  of  doubt  arise,  In  ar^ 
riving  at  tbe  intent  and  purpose  of  the  act 
or  provisions,  conrta  will  look  to  cootem- 
poraneona  history  for  the  evils  songlit  to  be 
ronedled  and  the  conditiona  that  probably 
led  up  to  and  Induced  the  enactment 

"Whok  tbe  Intent  and  purpose  of  the  act 
is  thus  made  dear  and  consistent  and  the 
act  Is  calculated  to  effect  the  obvious  pnr- 
[Krae,  necessary  words  may  be  implied,  and 
words  limited  or  enlarged  in  meaning,  and 
the  ordinary  meaning  of  words  and  phraser 
required  to  yield  to  tbe  constroctian  which 
upholds  and  makes  effective  the  legialation." 
Bailey  v.  State,  168  Ind.  160^  71  N.  M.  600, 
and  autborittes  dted. 

"The  Intention  of  the  lawmak^,  it  plainly 
expressed,  must  have  tbe  force  of  law,  though 
It  may  be  in  the  form  of  a  proviso;  tlie  In- 
tention expressed  bdug  paramount  to  Corm.** 
Propst  V.  Ballroad,  180  N.  a  807,  03.  8.  R 
020. 

The  phraseology  used  in  secttons  12  and 
13,  supra,  is  practically  the  same  aa  that 
found  in  section  8.  of  article  11 4tf  the  Colo- 
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rado  CoostttDUon.  The  ptotIbIods  of  aee- 
ttons  12  and  18  of  article  9  of  tbe  New  Mexi- 
co Oonstltntlon  are  cowed  by  the  one  eeo 
tlon  of  tbe  Colorado  OonstltDtloiL  Id  tbe 
Colorado  Constltutloii  the  tax-torylng  power 
la  fixed  at  12  mllla,  and  tbe  limit  of  indebted- 
aesa  at  any  one  tbne  la  fixed  at  8  per  cent, 
of  the  valuation,  etc.  ProTlslons  ai  to  fhe 
election  are  Identically  the  same.  The  ex- 
emption of  the  ^pplleathm  of  snch  limita- 
tions to  water  pnrposeB  In  the  Cf^orado  Oon- 
atltntion  Is  fbnnd  in  the  following  langoace: 
"Debts  contracted  for  anivlylng  water  to 
audi  dty  or  town  are  exempted  from  the  op- 
enttlona  of  this  section."  This  language  not 
only  exempts  such  debts  from  the  opmtlon 
of  the  limitations  as  to  the  total  amount  and 
the  124nlll  proTidon,  but  likewise  exempts 
aald  debts  fnnn  the  operation  of  all  tbe  otbr 
er  provisions  of  the  aection,  so  that  such 
debts  may 'be  extracted  iritbont  the  submis- 
aion  of  tbe  question  to  a  rote  of  tbe  people 
and  the  remaining  aaf  ccuards  thrown  around 
the  matlon  of  other  d^ts.  Tbe  framers  of 
the  Gonatitutlon  of  New  Uexico  evidently  In- 
t«ided  to  remore  the  llmltatlm  as  to  tbe 
mmonnt  of  Indebtedness  that  could  be  con- 
tracted fbr  snch  pnrposea,  and  to  leave  the 
remainder  of  tbe  section  requiring  a  vote  of 
tbe  electors,  etc.,  in  full  force. 

For  tbe  reasons  given,  we  hold  that  the 
limitation  fixed  by  aection  12  of  said  article, 
providing  In  sobstance  that  no  debt  thereby 
created,  which  cannot  be  discharged,  as  to 
both  principal  and  Interest;  by  tbe  levy  of  a 
12-mill  tax  upon  the  taxable  property  with- 
in such  munidpalfty  within  50  years,  does 
not  apply  to  debts  included  in  the  proviso 
to  section  13  of  said  article 

[6]  Tbe  second  proposition  Is  as  to  the 
Tight  of  the  town  to  submit  to  the  voters  tbe 
Joint  proposition  of  Issuing  bonds  for  tbe 
double  purpose  of  constructing  a  waterworks 
system  and  building  a  system  of  sewers, 
without  providing  for  a  separate  vote  npon 
each  question.  There  appears,  to  be  a  de- 
cided conflict  in  tbe  holdings  of  the  various 
courts  npon  the  question.  It  would  serve 
no  good  purpose  to  review  the  various  cases, 
but  we  content  ourselves  by  referring  to  the 
case  note  to  the  case  of  &teen  v.  Fargo,  18 
N.  D.  289,  122  N.  W.  403,  26  L.  R.  A.  (N.  S.) 
665.  As  tbe  practice  has  not  been  estabUeh- 
ed  in  this  state,  we  are  at  liberty  to  adopt 
the  rule  which.  In  our  Judgment,  will  best 
protect  the  rights  of  the  people  and  secure 
to  the  voters  an  opportunity  to  fully  and 
freely  express  their  desires  and  wishes  in 
such  matters.  In  tbe  matter  of  voting  for 
candidates  for  office,  it  is  universally  con- 
ceded that  the  voter  must  have  the  right 
to  vote  for  or  against  any  candidate.  It 


would  shock  tbe  moral  sense  wwe  a  statute 
enacted  zeqnlring  the  •voter  to  rote  for  or 
against  all  the  cantUdatas  on  one  ticket.  The 
pnrprae  of  the  Constltation  In  requiring  the 
submission  of  tbe  question  of  Issuing  bonds 
to  tbe  taQiaylng  electors  of  tlie  municUwUty 
Is  to  determine  whether  or  not  they  desire 
the  improvement  to  be  made  and  bonds  is- 
sued in  inymoit  therefor.  A  rota  might 
desire  a  system  of  watwworks,  and  it  might 
be  absolutely  necessary  to  provide  t^refor; 
while,  on  the  other  hand,  a  aewer  system 
might  reasonably  be  dispensed  with,  and  the 
voters  not  desire  it  It  is  more  important 
^t  a  safe  rule  ahould  be  announced  by 
this  court  In  this  regard  than  that  either 
line  of  authortttes  should  be  followed.  Tbe 
bonds  in  this  caae  have  not  been  leaned,  and 
tbe  cause  nrast  be  reversed  for  other  rea- 
sons; ttaerefore  no  dday  or  injorilce  will 
be  occasioned  or  rights  interfered  with  by 
laying  down  the  rule  which  win  require 
such  questions  to  be  separately  submitted, 
and  by  bo  doing  we  believe  we  will  best  pre- 
serve the  xigbtB  of  the  roter  and  protect 
the  municipality  against  fraud  or  imposltlcm. 

Appellees^  however.  Insist  that  as  the  an- 
swer in  this  case  alleges  that  the  two  aya- 
terns  are  ccmnected,  and  the  one  would  not 
be  deaArable  without  Um  other,  and  the  an- 
swer being  taken  as  true,  this  court  is  bound 
thereby.  This  contention,  howevtf ,  la  dfa*- 
posed  by  the  case  of  Stem  v.  Fargo,  anpra, 
vbere  the  court  aay:  "The  gnestlQn  la  not 
one  of  eonneedng  by  worda,  but  Idantltsr  of 
purpose,  or  can  one  naturally  be  operated 
without  the  other?" 

In  tbe  comi^alnt  in  this  case  It  la  made  to 
appear  that  tbe  town  of  Oallop  already  baa 
a  ayatem  of  waterworks,  and  that  the  boi^ 
are  to  be  laaued  fbr  the  purpose  ot  mtarglng 
it  Now,  It  nd^t  be  that  the  voter  would 
desire  the  sewer  ^atem,  but  would  not  be 
in  favor  of  enlarging  the  waterworks,  or  be 
ml^t,  were  ojMPOTtunlty  afforded,  vote  to  en- 
large the  waterworks,  and  against  sewers. 
We  are  of  the  <^ilnion,  therefore,  that  tbe 
two  pn^oaitiouB  should  have  been  separate- 
ly submitted,  so  that  the  voter  could  have  ex- 
pressed bis  dudce  upon  eadt  question,  inde- 
pradent  of  tbe  other.  We  do  not  mean  to 
hold  that  Qi9  two  proposittona  could  not 
have  been  submitted  at  the  same  election, 
or  upon  the  same  ballot,  but  ^ply  that  tbe 
ballots  should  have  been  ao  pr^Mured  tbat 
each  proposition  would  have  atood  alonei 

For  the  reasons  stated,  the  Judgment  of 
the  lower  court  is  reversed  and  tbe  canae 
remanded,  with  instructions  to  Issue  the  re- 
straining order  aa  prayed  for  in  the  com- 
plaint; and  it  is  so  ordered. 

HANNA  and  PARKB}Il,.JJ.,  OODCUT. 
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OWENS  ▼.  AMDBBWS  et  aL 
(Snpreme  Court  of  New  Mexico.  April  8, 1913.) 

(SyUabua  hp  the  Court.) 

1.  Wills  (i  792*)— ELCcmon  to  Taxb  TTndeb 
Will— Evidence. 

An  election  to  take,  under  a  will,  may  be 
inferred  or  implied,  from  the  conduct  of  the 
party,  bfa  acts,  omiaslons,  modes  of  dealing  with 
the  property,  acceptance  of  rents  and  profits, 
and  the  like. 


2.  Wills  (|  792*)— Eleckoh  to  Takb— Evi- 
dence. 

Courts  of  equity  have  never  laid  down  any 
rule  determining  for  all  cases  what  conduct 
shall  amount  to  an  Implied  election,  but  each 
case  lAust  depend  in  great  measure  .npon  Its 
own  circumstances. 


i 

3.  Wills  (|  782*)— "ESlection"  to  Take  Uk- 
dee  Will— Evidence. 

To  raise  an  inference  of  election  from  the 
party's  conduct  merely,  it  must  appear  that  he 
knew  of  his  right  to  elect,  and  not  merely  of  the 
instrument  airing  such  right,  and  that  he  had 
full  knowledga  ol  all  the  facta  concuuing  the 
properties. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent, 
if  2049-2052,  2061-2063:   Dec.  Dig.  { 
"msi*    Executors  and  Administrators,  Gent 
Dig.  I  696. 

For  other  definitious,  see  Words  and  Phrases, 

ToL  3.  pp.  2336-2330,] 

4.  Wills  (§  796*)— Ketocatioit  of  Election 
— Injuet. 

The  principle  of  law  precluding  the  revoca- 
tion of  an  election  la  necessarily  the  doctrine 
of  estoppel,  and  there  can  be  no  estoppel  where 
there  is  no  injury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  2061-2068,  2070;  Dec.  Dig.  i  796.*] 

Appeal  from  District  Court,  Cbavea  Coun- 
ty; miUam  H.  Pope,  Judge. 

Bin  by  Fayetta  Owens,  now  Mrs.  Chase, 
against  Llszle  H.  Andrews  and  others.  De- 
cree for  complainant;  and  defen<Uints  ai>- 
peaL  Affirmed. 

The  appellee,  Fayetta  Owens,  now  Mrs. 
Chase,  brought  this  action  In  equity  to  ob- 
tain a  decree  Bustainlng  her  claim  to  her 
part  of  the  community  property  left  by  the 
death  of  her  former  husband  on  April  25, 
1907.  Decedent  left  a  will,  in  which  he 
provided  by  an  alleged  agreement  with  the 
appellee  that  she  was  to  share  equally  with 
their  children  all  the  estate.  She  was  nomi- 
nated one  of  the  executors.  She  had  the  will 
probated,  qualified  as  executrix,  and  acted 
In  that  capacity  for  over  three  years.  The 
defendants  below  are  her  children  and  the 
only  other  heirs  of  her  former  husband.  The 
pleadings  brought  the  whole  controversy 
down  to  a  single  Issue,  viz.:  Was  there  an 
election  on  her  part  to  take  under  her 
former  husband's  will?  Her  claim  la  based 
upon  the  statute  providing  for  the  distri- 


bution of  community  propwty,  the  afflnna- 
tlve  of  the  Issue  devolving  upon  the  defend- 
ants below.  The  cause  came  on  to  be  heard 
at  the  May,  1910,  term  of  the  district  court, 
for  Chaves  county,  the  Honorable  William 
U.  Pope  presiding.  The  court  fotind  the  is- 
sue in  favor  of  the  plaintiff  below.  Prom 
this  finding  and  the  decree  rendered,  this  ap- 
peal is  prosecuted.  The  additional  Eacta 
necessaiT  to  this  (ydiUon  are  taOj  met  out 
therein. 

Beid  $t  Herrey  and  A.  RlchardMHi,  an 
of  Boswell,  Madden  &  l^n^ve,  ot  Amarllli^ 
Tex.,  and  Herman  Mohr,  of  BosweU,  for  ap- 
pellanta.  U.  8.  Bateman,  of  Bosirdl,  for 
appellee. 

HANNA,  J.  (after  stating  the  fiiets  as 
above).  All  tiie  pvapeity  affected  by  Uda 
case  U  admitted  to  be  eommunity  property, 
in  which  the  widow  bad  a  one-half  intexeat, 
and  in  which,  by  the  terms  of  the  will,  she 
was  given  a  one-tenth  interest;  It  beiiv  in- 
sisted by  appellants  that  by  the  terms  of 
the  will  (section  Si  the  widow  was  pot  to  an 
electl<m  as  to  whether  she  would  take^  iiit> 
der  the  statnte,  ber  eoinmnnity  Interest,  at 
the  provisions  made  tor  her  in  the  will.  Ap- 
pellants admit  that  no  excess  election  was 
made,  but  that  one  most  be  ImpUed  by  her 
conduct 

The  secUon  <^  tbe  will  reterreA  to  Is  as 
fOUoWB,  Tic:  "(3)  It  i»  my  will  and  desire^ 
and  in  accordance  with  the  agreemoit  and 
nndetstandlng  between  myaelf  and  my  wife. 
I  do  bweby  give  devise  and  bequeath  to  my 
wif^  Fayetta  Owens,  if  living  at  the  time 
of  my  death,  a  like  amonnt  and  share  In  all 
of  my  estate  and  property  with  each  of  my 
cMldren,  and  I  give  devise  and  beqaeath  to 
my  said  wife  a  portion  of  my  said  estate 
equal  to  a  child's. part  therein,  in  lien  of 
any  Interest  she  would  have  as  my  widow 
under  the  laws  of  the  state  of  Texas,  and 
the  territory  of  New  Mexico,  to  tiave  and 
to  hold  to  her  heirs  and  assigns,  forever.^ 

[1]  Text-writers  agree  that  an  election  to 
take,  onder  a  will,  may  be  Inferred  or  im- 
plied, from  the  conduct  of  the  party,  bis 
acts,  omissions,  modes  of  dealing  wltb  the 
property,  acceptance  of  rimta  and  profits,  nnd 
the  Uk& 

[2]  "Courts  of  equity  have  never  laid  down 
any  rtUe  determining  for  all  cases  what  con- 
duct shall  amount  to  an  Implied  election, 
but  each  case  must  depend  In  great  measure 
upon  its  own  circumstances."  1  Pomeroy*a 
Eq.  f  616.  WhUe  the  trial  court  exiMressed 
doubt  as  to  whether  this  was  a  case  fining 
for  an  election,  the  point  was  waived  and 
the  question  considered  as  one  calling  for 
an  election.  We  think  the  case  should  be 
so  considered. 

The  next  question  therefore  Is:  Did  the 
plaintiff,  appellee  here,  make  her  election? 
It  would  be  borne  in  mind  that  this  state 


•Far  otaar  cases  see  same  topic  and  saoUOB  NUUBSB  In  Dec  Dig.  ft  Am.  Dig.  Ksy-Mo.  Snrles  *  Rcp'r  Ina 


Digitized  by 


Google 


OWENS  T. 


ANDREWS 


1005 


bae  no  statute  goTernlng  election,  or  pro- 
viding for  the  time  wltbin  which  an  election 
must  be  made.  It  Is  contended  by  appel- 
lants that  the  record  discloses  many  facts 
from  which  an  election,  by  appellee,  must  be 
implied.  They  point  out  that  she  accepted 
a  legacy,  probated  the  will,  and  Is  acting 
as  executrix  without  bond';  Is  being  paid  a 
compensatlDn  for  administering  upon  the  es- 
tate, thus  accepting  another  benefit  and  evi- 
dencing her  intentions  to  take  under  the 
will ;  has  accepted  an  allowance  from  estate 
funds  for  maintenance  of  her  minor  chil- 
dren; has  drawn  from  estate  funds  money 
with  which  to  pay  attorney's  fees,  incurred 
in  defending  the  son  who  was  charged  with 
the  murder  of  the  man  who  killed  her  for- 
mer husband;  that  she  has  used  the  estate 
funds,  at  her  will,  and  for  beneflt,  to 
Buch  extent  that  she  la  pretduded  from  re- 
voking her  election. 

On  the  other  hand,  the  plaintiff  testified, 
among  other  things,  to  the  following  facta, 
vlss.:  That  she  bad  nothing  to  do  with  the 
making  of  the  will,  and  never  bad  the  agree- 
ment with  her  hu^nd,  referxad  to  therein. 
Ttiat  she  had  been  so  completdy  under  the 
influence  of  her  late  husband  that  after 
his  death  she  wished  to  manage  the  busi- 
ness affairs  and  dispose  of  the  property  Just 
as  her  husband  bad  directed.  That  the  pro- 
bating of  the  will  and  plaintiff's  acquiescing 
In  It  for  the  length  of  time  she  did  "was 
more  to  carry  out  his  ideas  than  it  was  any- 
thing else."  That  the  will  In  question  was 
probated  In  Aagnet,  1907,  when  sbe  quali- 
fied as  one  of  tbe  executors.  Sbe  did  not 
remember  that  Mr.  UoMen  advised  her  that 
sbe  could  elect  to  take  under  the  law  and 
was  not  bound  to  take  nnder  the  wilL  That 
sbe  "did  not  remember  anything  that  he 
said  about  tbe  will  much,  because  I  was 
worried  so  about  Saale.  We  went  up  there 
more  to  see  about  Sonle's  case  than  anything 
«lse,  and  If  he  told  me  that,  I  can't  rem^- 
ber  It  I  didn't  pay  much  attention  to  what 
they  said  anyway."  That  she  was  greatly 
worried  and  hardly  knew  what  sbe  was  do- 
ing, as  she  said,  "because  I  was  worried  and 
grieved  so  over  my  husband's  death  and  had 
worried  so  over  my  boy,  I  was  not  think- 
ing about  my  rights  at  all ;  I  was  Just  try- 
ing to  do  as  Mr.  Owens  directed;  I  never 
gave  it  a  thought"  That  she  did  not  have 
a.ny  knowledge  as  to  what  the  laws  of  the 
territory  provided  about  the  community 
property,  and  first  knew  upon  consulting  her 
attorney  In  this  case  that  under  tbe  laws 
of  New  Mexico  she  was  entitled  to  a  one- 
half  interest  in  the  community  property. 
That  at  the  time  of  probattog  the  will  she 
did  not  know  what  she  was  entitled  to  tinder 
the  laws  of  New  Mexico.  That  she  knew 
that  Mr.  Glbbany,  a  lawyer,  had  drawn  the 
will,  and  therefore  thought  that  It  was  val- 
id. That  up  to  the  time  sbe  bad  words  with 
tier  son  she  had  never  consulted  any  attor- 


ney "with  reference  to  the  will  or  the  law 
governing  estates  in  the  territory  of  New 
Mexico  or  In  the  state  of  Texas,  or  what 
might  be  her  rights  one  way  or  the  other." 
That  she  bad  always  managed  the  estate 
as  though  it  belonged  to  her.  That  Mr.  Gib- 
bany  was  the  attorney  for  the  plaintiff  as 
executrix,  and  she  consulted  with  him  about 
her  rights,  and  be  In  substance  advised  her 
to  let  the  sale  of  tbe  real  estate  in  Texas 
go  through,  and  also  advised  her  that  she 
could  not  take  under- ttie  law,  but  was  bound 
to  take  under  tbe  will.  That  no  report  was 
ever  made  to  the  probate  court,  and  the  will 
has  not  been  probated  In  New  Mexico.  That 
she  never  knew  anything  about  an  election. 
That  she  and  the  adult  defendants,  after 
the.  Institution  of  this  action,  undertook  to 
compromise  the  same,  because  of  this  agree- 
ment to  compromise,  and  before  It  was  aban- 
doned she  accepted  $2,000  as  her  l^cy,  but 
paid  out  of  It  to  Mr.  Glbbany  $1,082.  That 
she  had  a  talk  in  the  spring  of  1909  with  a 
lady  on  a  train  that  caused  her  seriously  to 
consider  her  legal  rights  In  the  estate  of 
her  late  husband,  and  it  was  in  the  fall  of 
1909  that  sbe  decided  to  abandon  her  rights 
under  the  will  and  take  under  the  law. 
That  she  had  intended  to  take  nnder  tbe 
will,  supposing  at  the  time  that  she  must 
do  so.  That  she  had  asked  Attorney  Glb- 
bany If  she  could  break  the  will,  but  as  Mr. 
Glbbany  drew  tbe  will  and  was  a  lawyer, 
and  from  what  he  told  her,  she  bad  an  abid- 
ing conviction  that  It  was  valid  and  could 
not  be  done  away  with. 

The  foregoing  brief  of  tbe  erldeiue  consti- 
tutes bnt  a  small  portion  of  tbe  evidence  ad- 
duced,  at  tbe  trial,  pertaining  to  this  issue  In 
the  case.  We  have  examined  the  record  In 
its  oitirety  and  believe  that  tbe  character  of 
the  controversy  is  clearly  pointed  out  by  the 
erldOKe  bere  referred  to.  It  Is  from  tbes^ 
and  similar  fiieta,  that  we  must  determine 
whether  an  election  can  be  Implied  from  the 
conduct  and  statements  of  appeUee. 

Tbe  learned  trial  Jadge  in  bis  written  opln- 
laa,  filed  In  this  case,  expressed  himself  up- 
on this  question  in  the  following  language : 
"The  court  Is  not  convinced  by  this  tesUmo- 
ny,  especially  In  the  l^t  of  tbe  denials  of 
Mrs.  Owens  of  her  knowledge  of  her  ri^ts 
under  the  law,  tbat  at  the  time  she  did  the 
acts  alleged  to  constitute  an  election,  she  had 
such  knowledge  of  ber  rights  as  would  justi- 
fy the  court  upon  that  ground  In  shutting 
her  out  from  an  exercise  of  her  rights  under 
the  law  at  this  time.  The  uncertainty  of  Mr. 
Glbbany's  testimony — not  unnatural  consid- 
ering the  interval  of  time  from  the  making 
of  the  will  to  the  giving  of  bis  testimony — 
and  the  drcumstances  under  which  she  made, 
if  at  all,  the  statements  to  Mr.  Mangun  com- 
ing so  soon  as  they  did  after  her  husband's 
homicide,  fail  to  carry  conviction  that  during 
this  period  she  was  Intelligently  surrender- 
ing a  one-half  interest  In  the  estate  for  a  one- 
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tenth  interest  The  law  does  not  enforce  up- 
on hMrs,  and  espedallj  upon  widows,  a  hastr 
dkolce  of  rif^ts,  and  the  Inadequacy  of  tl^e 
prorlalon  In  the  will  for  this  spouse  of  20 
years'  co-operatloD  with  her  husband  is  not 
ndtbout  weight  in  deciding  whether  her  acts 
were  done  with  intelligent  Intention  to  elect 
•  •  •  The  court  will  not  enforce  upon  her 
an  allied  Section,  with  results  so  dispro- 
portionate to  elements  of  Justice  without 
dearer  ptoota  of  an  intelligent  and  discrimi- 
nating choice,  with  fuil  knowledge  of  the 
facts,  than  Is  b»e  shown." 

[I]  Pomeroy,  at  section  615,  says  under 
the  subject  of  implied  election  that;  "To 
raise  an  inference  of  election  from  the  par- 
k's condnct  merely,  it  must  appear  that  he 
knew  of  Mm  riffht  to  elect,  and  not  merely 
of  the  instrument  giving  snch  right  and 
that  be  had  full  tmowledge  of  all  the  facta 
concerning  the  properties."  See,  also,  Stone 
V.  Vandermark,  146  111.  312,  34  N.  B.  IBl; 
In  re  Peck's  Estate,  80  Vt  469,  98  AtL  43S. 

In  the  light  of  all  the  evidence  and  the 
principles  of  law  applicable  thereto,  we  can- 
not say  that  the  appellee  had  such  knowl- 
edge of  her  rights  even  thouj^  she  possessed 
full  knowledge  concerning  the  property  and 
intended  an  election,  as  would  bind  her  to 
an  implied  election  to  take  under  the  will 
arising  from  conduct  or  thoughtless  state* 
ment.  We  are  more  inclined  to  beliere  her 
statements  to  the  effect  that  she  was  wor- 
ried and  grieved  over  her  husband's  death, 
and  worried  so  about  her  boy's  predicament 
that  she  was  not  thinking  about  her  rights 
at  alL  We  agree  with  the  authorities  that 
.the  acts  and  declarations  relied  upon  must 
be  unequivocal,  and  must  clearly  evince  an 
intention  to  elect  and  take  under  the  will, 
and  the  choice  must  be  made  by  the  widow, 
with  her  full  knowledge  of  her  rights  and 
the  status  of  the  estate.  We  might  discuss 
the-  evidence  at  greater  length,  but  it  Is 
needless  to  do. so,  as  we  find  no  exrox  in  the 
assignments  pertaining  to  this  question. 

The  remaining  assignments  of  error  have 
to  do  with  the  question  of  the  widow's  right 
to  revoke  her  election  if  cme  was  made.  We 
might  urge  that  our  opinion  as  herein  ex- 
pressed makes  it  unnecessary  to  pass  upon 
this  question,  or  the  remaining  assignments 
of  error ;  but  the  qnestlans  are  so  intermin- 
gled that  we  will  speak  of  the  conclusions 
our  studies  have  led  us  to  adc^t 

We  are  mindful  of  the  fact  that  in  this, 
as  in  the  other  numerous  questions  pertain- 
ing to  elections,  the  authorities  are  appar- 
ently in  hopeless  confusion.  The  courts 
have  determined  the  cases  almost  entirely 
upon  the  facts  pertaining  to  each  in  an  ear- 
nest desire  to  do  equity ;  the  divergent  facts 
leading  to  the  seeming  conflict  Our  exam- 
ination of  the  numerous  authorities  cited  by 
counsel  in  their  able  briefs  leads  us  to  the 
opinion  that  this  conflict  is-  less  real  than 
apparent  and  that  through  nearly  all  the 


authorities  there  runs  a  consensus  of  opin- 
ion that,  "to  make  the  enforcement  of  one 
demand,  which  is  ipjconalstent  with  another, 
a  flual  and  binding  election  to  take  that  and 
not  the  other,  the  party  must  either  be 
shown  to  have  acted  advisedly,  with  a  prop- 
er knowledge  of  all  the  drcumstaneea,  and 
with  a  consciousness  of  the  effect  of  tlie  act 
relied  upon,  or  the  party  adverady  Interest- 
ed must  have  so  changed  his  position  in  re- 
liance upon  snch  action  that  It  would  be  in- 
equitable to  permit  the  party  wbo  has  the 
choice  to  recede  from  his  former  actJan." 
Young  V.  Toung,  51  N.  J.  Eq.  600,  27  AtL 
634;  Hill  v.  Hill,  88  Ga.  612,  15  S.  SL  675: 
Uoodmm  t.  Ctoodnun,  S6  Art.  582,  20  &  W. 
353. 

[4]  We  think  that  the  principle  of  law 
precluding  the  revocation  of  an  eleetlMi  is 
necessarily  the  doctrine  of  estom>el,  and  tint 
there  can  be  no  estoppel  where  there  la  no 
injury.  The  injury  claimed  to  have  result- 
ed to  two  of  the  appellants  by  reason  of  In- 
vestments made  on  the  strength  of  pnape^ 
from  the  ratate  seems  to  ns  to  be  too  qmcd- 
latlve  to  come  within  the  class  of  InJnrleit 
which  might  operate  an  e8to[q>eL  So,  too^ 
we  consider  the  facts  pertaining  to  the  mar- 
riage of  certain  of  the  children,  alleged  to 
have  been  entered  into  in  contemplatkHi  of 
their  rt^ts  under  the  will.  We  see  no 
change  of  status,  in  these  appdlanta;  tiiat 
cannot  be  corrected  by  the  Judgment  of  the 
district  court 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  district  court  of  Ghaves  county 
is  atflrmed. 

ROBERTS,  O.  and  PARKER,  X,  con- 
cur. 


(«  Or.  m 

NOBUO  T.  BEEMAN-SPAUIiDING-WOOD- 

WARD  CO.  et  al. 
(Supreme  Court  of  Oregon.    April  29,  1913.1 

1.  Bills  and  Notes  {|  246*)— PAarms— "Iit- 

DOBBEB." 

Under  the  DroTision  of  the  Negotiable  la- 
strnment  Law  (Laws  1899,  p.  18)  that  a  per- 
son placing  his  signature  upon  an  InetmiDeDf 
otherwise  than  as  a  maker,  drawer,  or  acceptor 
is  deemed  to  be  an  iodorser  unless  be  clearly  in- 
dicates by  appropriate  words  his  intention'  to  be 
bound  in  some  other  capacity,  a  party  who  in- 
dorsed opon  the  back  of  a  note,  "i  hereby  guar- 
antee payment  of  tbe  within  note,"  was  not  an 
"Indorser,"  having  indicated  by  tbe  appropriate 
word  "guarantee"  his  intention  to  be  bound  is 
that  capacity  and  not  as  an  indorser- 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Note,  Gent  Dig.  %%  555-658 ;  Dec.  Dig.  f 

For  other  definitions,  see  Words  and  PhraasK. 
VOL  4,  pp.  S667.  3568;  vol.  8,  p.  TeSOw] 

2.  BiLU  AND  Notes  (S  246*)— Pabtiss— "Ac- 
couuodatiok  Pastv." 

Under  L.  O.  Lk  |  5862,  providing  that  an 
"accommodation  party"  is  one  who  signs  as 
maker,  drawer,  acceptor,  or  iodorser  without 
receiving  value  thereiOr  and  for  the  purpoae  of 
lending  his  name  to  some  other  person,  od« 
who,  for  tbe  accommodation  of  the  maker,  goar- 


*For  «tli«r  e«Ms  see  suue  topte  and  sscUod  NUMBER  la  Dec.  Dig.  A  Am.  Die.  Key-No.  Sarlw  A  Rsp'r  Iad»« 
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asteed  tlie  parment  of  a  note  was  not  an  ac- 
commodation partr ;  the  statute  harin;  limited 
accommodation  partiea  to  tbe  foor  cUwra  men- 
tioned. 

[Ed.  Note.— For  otber  c«8e%  tee  BlUi  and 
Notes.  Ont  Dig.  {|  655-^;  Dec  I>1(.  I 
346.* 

For  other  deflnitiooa,  lee  Words  and  Phraeee, 

ToL  1,  pp.  73,  74.1 

8.  BiXLs  AHA  Nom  (I  2S3*)-OBon  OF  Lea- 

BUJTT.  : 

Under  I*  O.  .L^  i  0023,  providing  that  the 
penoo  prfanari^  liabM  <m  an  Instrument  is  tb« 
one  wh^  by  the  terms  of  the  Inttrament,  U  ab- 
solatelr  required  to  pay  the  same,  and  that  all 
other  parties  are  secondarily  liable,  tbe  liabili- 
ty of  accommodation  makers  and  an  accommo- 
dation ^arantor  was  succesalTe  and  not  con- 
current: tbe  accommodation  maker  being  pri- 
marily liable  and  tbe  jrurantor  only  seoondarl- 
ly  liable,  in  the  absence  of  a  spaiaal  contract 
changing  their  liability. 

[Bid.  Note.— For  other  eases,  see  BUlb  and 
Gent  Dig.  H  ViST^i  I>k.  Dig.  I 

4.  Bixxs  AND  Noras  a  2B3*>— Obdib  or  Iaa- 

BUJTT. 

Accomioodation  parties  to  ordinary  com- 
mercial paper  are  Uable  to  each  other  in  snc- 
ceasion  as  Oieir  names  appear  npon  the  instru- 
ment, unless  ttiey  specially  agree  that  they  are 
to  be  bonnd  ltdatly  and  not  severally,  in  which 
case  they  are  entitled  to  contribution  as  amiHig 
tbemeelves. 

[Sd.  Note.— For  other  cases,  see  Bills  and 
Notes.  Gent  Dig.  11  612,  013;  Dec.  Dig.  | 
253.*] 

5.  BviDBNcB  <|  423*)— InooaaBS— Obdu  or 
LuBiLirr. 

An  agreement  between  parties  to  negotia- 
ble instruments,  to  he  eqnally  liable  Instead  of 
being  liable  to  each  other  in  snccession  as  their 
names  appear,  may  be  proved  by  paroL 

[Bi.'  Note.— For  other  cases,  see  BTldeQcc, 
Cent  Dig.  H  1957-196S;  Dec.  Dig.  {  423;* 
Bills  and  Notes,  Gent  Dig.  t  1723.] 

6.  Bitxa  AND  NOTXB  (M  263*)— Obdeb  or  Lu- 

BILITT. 

That  an  accommodation  guarantor  of  a 
note  knew  when  he  executed  the  guaranty  that 
certain  of  tiie  makers  were  accommodation  par- 
ties did  not  make  his  and  their  liability  con- 
carreDt  instead  of  sneoesMvs,  Id  tbe  absence  of 
a  Wechil  agreement 

[EW.  Note.— For  other  cases,  see  Bills  and 
NotM,  Cent  Dif.  H  6127^3;  Dee.  Dig.  | 
253.*] 

7.  APFBAL  AND   EhBOB  .(|  1010*)— RXTIBir— 

QuBflTiOHB  or  Fact, 

The  finding  of  the  trial  court  on  a  question 
<rf  tmct  amounts  to  a  verdict  and  cannot  be  die- 
tm4>ed  on  appeal  unless  the  court  can  say  affirm- 
atively that  there  is  no  •ridenos  to  support  it. 

[Ed.  Note.— For  other  casee,  see  Appeal  aM 
S^rror.  Cent  Dig.  H  307D-3882,  4024;  Dec 
Dig.  i  1010.*]  . 

&  BtuM  AND  Nona  <|  01d*)-^fconaKB— Sur- 

nCIBNCT  or  ElTIDENCK. 

A  finding  against  the  contention  of  accom- 
modation makers  that  tiiey  and  an  accommoda- 
tioB  gnarantov  were  to  be  concurrently  liable 
was  supported  by  evidence  that  the  guarantor 
was  a  stranger  to  tbe  real  debtor,  a  corpora- 
tion, while  the  accommodatioft  makers  were  di- 
rectors and  interested  thersin. 

noa.  Note.— For  other  easei,  tea  Bills  and 
Kotca.  Gent.  Diff.  1 1802;  Dec  Dig.  |  6l9i*] 


8.  Plkadxno  (k  369*)— Ahswbb— Shak  Puad- 

ZNO. 

In  an  action  for  tbe  amount  of  a  note, 
where,  on  the  other  pleadings  and  the  evidence, 
it  was  undisputed  that  the  note  was  given  to  a 
bank  for  a  Joan  and  guaranteed  by  plaintiff, 
who  was  compelled  to  pay  It,  the  court  would 
have  been  Juatifled  in  disregarding  as  sham  a 
defense  which  alleged  that  the  note  was  given 
to  plaintiff  tor  a  loan  by  him. 

fEd.  Note.--For  other  cases,  see  Pleading, 
Cent  Dig.  |i  1120-1128;  Dea  Dig.  {  3S0.*1 

10.  Bills  and  Notes  ($  B89*)— AoxiOHS— 

FlNDINQB— SumcHIfCT. 

In  an  action  by  a  goarantor  of  a  note  i^t- 
en  by  a  corporation  against  accommodafion 
makers,  the  finding  tbat  the  corporation  turned 
all  Its  assets  over  to  a  trustee  for  the  benefit  of 
creditors,  that  a  large  nnmber  of  Its  creditors 
signed  an  ^agreement  with  the  trustee  by  which 
he  was  to  reduce  the  assets  to  money  and  pay 
tiie  creditors  pro.  rata  who  were  to  receive  such 
payment  In  full  of  their  claims,  bat  tbat  plain- 
tiff never  signed  such  agreement  and  never  was 
I>aid  anything  on  account  of  the  note,  was  a 
sufficient  finding  as  to  defendant's  contention 
^laC  plaintiff  assented  to  such  agreement 

[Ed.  NotB.-^For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  H  1911-1018,  1034;  Dec. 
DisTl  030.-*  TTbl.  Oent  Dlff.T8BftJ 

11.  BllXa  AVD  NOTXB        200*)— AOTXONB  — 

Dkfxnsbs  —  Sbttlxubnt   with  Fbhubt 

Dbbtob. 

A  guarantor  or  Indorser  of  a  note,  who  at 
that  time  bad  not  paid  it;  could  not,  by  assent- 
ing to  an  agreement,  by  which  creditors  of  the 
real  debtor  were  to  receive  their  pro  rata  share 
of  its  assets  in  full  settlement  of  their  claimii, 
do  anything  either  favorable  or  unfavorable  to 
accommodation  makers,  and  hence,  in  determin- 
ing their  HablU^  to  the  guarantor,  it  was  im- 
material whethw  he  assented  to  such  agree- 
ment or  not 

[Bd;  Note.— For  other  eases,  see  Bills  and 
Notes,  Cent  Dig.  U  008-610;  Dec.  Dig.  } 
260.*] 

12.  Plbadino  0  277*)  — AnsiraB—SorauE- 

MBNTAI.  AnSWBB— NaOBSSlTT. 

Where,  after  the  issues  were  Biade  up  be- 
tween plaintiff  and  the  answering  defendant 
plaiotiif  took  a  default  JndgmMit  against  an* 
other  defendant  the  answering  defendant  could 
not  rely  on  such  judgment  as  a  bar  to  a  recov- 
ery against  bim  Unless  be  pleaded  it  by  a  sup- 
plemental answer  under  L.  O.  Ij.  S  108,  per- 
mitting material  facts  occurring  after  tiie  an-, 
swer  to  be  pleaded,  by  a  supplemental  answer. 

[Bd.  Note.- For  other  cases,  see  Pleading, 
Oeat  Dig.  i  884 ;  pea  Dig.  1277.*] 

13.  BiLU  AitD  Notes      iao*)—3oun  ahd 
Sbtbbaz.  Liability. 

The  makers  of  a  note  providing  that  "For 
value  received.  I  promise  to  pay,"  w«e  Jointly 
and  severally  liable  to  tbe  payee. 

[Ed.  Note.— For  otiier  cases,  see  Bills  and 
Notes,  Gent  Dig.  |  2S7;  Dec.  Dig.  f  120.*] 

14.  Bills  and  Nam      260* >— Joint  akd 

Several  liiABiLiTT. 

Where  mftkers  of  a  note  were  iolntly  and 
severally  liable  to  tbe  payee,  their  liability  to 
a  party  who  guaranteed  payment  was  also  joint 
and  several. 

[Ed.  Note-— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  M  608-610;  Dea  Dig.  {  260.*] 

16u  JuDOUBNT  <|  237*>— Persons  Gonoluded 

— JnOQliCBNT  AGAINST  ONB  Or  JOINT  AND 

Several  DsBTOsa 

A  default  Judgment  anlBst  one  of  seferal 
parties  Jointly  ana  sererflly  liable  on  *  oon-. 


•Tor  other  eases  sss  same  VatH  saA  seetloa  MVHBBB  1b  Dee.  ZHg.  *  Am.  Dig.  Ker-He.  flerUs  A  Rsp'ir  &d«x«s 
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tract  was  not  a  bar  to  a  recoverj  against  otb- 
en  of  such  parties. 

[Ed.  Mote.— For  other  eases,  see  Jodnaeiit, 
Cent.  Dig.  H  416.  41^^4217^;  Dec  Die  | 
237.*] 

16.  BiLU  AHD  Noras  0  634*)— Patvert  bt 
QvAunroB— Akovht  of  Becotebt. 

An  action  b;  a  guarantor  of  a  note,  wbo 
paid  tlie  note  but  did  not  take  an  aseignment 
thereof  against  the  makers,  was  not  an  action 
on  the  note,  bat  was  an  action  for  reimburse- 
ment for  the  amount  paid  hj  him  for  the  de- 
fendants, and  hence  he  was  not  entitled  to  re- 
cover the  attompy's  fees  and  interest  stipulated 
in  the  note,  notwithstanding  Ll  O.  L.  I  5954, 

eroviding  that,  where  the  instrument  u  paid 
7  a  party  secondarily  liable,  it  is  not  discharg- 
ed, but  that  the  part?  bo  paying  it  is  remitted 
to  his  former  rights  as  regards  all  prior  parties, 
and  may  strike  out  his  own  and  ail  subsequent 
indorsements  and  again  negotiate  it ;  this  man- 
ifestly referring  to  indorsers  for  value  who  at 
some  prior  time  owned  the  note,  and  not  to  ac- 
commodation parties  wbo  iterer  bad  any  "for- 
mer rights." 

[Ed.  Note.— For  other  cases,  see  Billa  and 
Notes,  Gent  Dig.  ff  1946.  1047;  Dec.  IMg.  S 
534.*J 

17.  Bzixii  AND  Moras  n  630*}— AicooHT  Bb- 

OOTIRABU. 

A  gnarantor  of  a  note,  which  provided  for 
Interest  at  8  per  cent,  was  entitled  to  recover 
interest  from  the  date  he  paid  the  note  at  only 
6  per  cent  nnder  L.  O.  L.  S  6028,  fixing  the  le- 
gal rate  of  interest  at  6  per  cent^  except  on 
contracts  where  a  higher  rate  is  fixed  by  ex- 
press agreement  of  the  parties. 

[EM.  Note.— For  other  cases,  see  ^Is  and 
Notes,  Cent  Dig.  H  1A41-1M4:  Dec  Dig.  | 
630.*] 

Beu,  J.,  dissenting. 

Appeal  from  CSrcnit  Cotirt,  Maltnomab 
Connty;  J.  P.  Kavanaugh,  Judge. 

Action  by  0.  H.  Noble  against  the  Beeman- 
Spanlding-Woodward  Company  and  others. 
From  a  Judgment  for  plaintiff,  defendant 
Milton  G,  Smith  appeals.  Modified. 

About  March  30,  1008,  the  Beeman-Spauld- 
Ing-Woodward  Company,  hereinafter  called 
the  corporation,  applied  to  the  Hibemia  Sav- 
ings Bank,  to  be  called  the  bank,  for  a  loan 
of  ^,600.  The  bank  officers  drew  up  a  note 
of  that  date,  of  which  here  follows  a  copy: 
"$2,500.  PorUand.  Ore.,  March  30,  190a  On 
demand,  after  date,  without  grace,  I  promise 
to  pay  to  the  order  of  Hlbernla  Savings 
Bank  at  the  Hibemia  Savings  Bank,  of  Port- 
land, Oregon,  twenty>five  hundred  dollars  In 
gold  coin  of  the  United  States  of  America, 
with  Interest  at  the  rate  of  8  per  cent  per 
annum  from  date  until  paid;  value  received. 
Interest  payable  quarterly,  and  if  not  so 
paid  the  whole  sum,  both  principal  and  Inter- 
est, to  become  immediately  doe  and  collec- 
tible at  the  option  of  the  holder  of  this  note ; 
and  I  further  agree  to  pay  all  taxes  and  as- 
sessments which  may  be  levied  or  assessed 
to  the  bolder  of  this  note  on' account  there- 
of ;  and  in  case  solt  or  action  is  instituted  to 
collect  this  note  or  any  portion  thereof,  I 
promise  to  pay  such  additional  sum  as  the 
court  may  adjudge  reasonable  as  attorney's 
fees  in  said  suit  or  action."   This  note  was 


signed  by  the  corporation  and  forwarded  bf 
the  bank  to  Its  correspondent  at  Seattle; 
Wash.,  with  this  writing  on  the  back,  to  be 
presented  to  the  plaintiff  there  for  his  sig- 
nature: "For  value  received.  I  h^eby  guar- 
antee the  payment  of  the  wltbln  note  at 
maturity,  or  any  time  thereafter,  with  inter 
est  at  8  per  cent  per  annam  until  paid,  and 
hereby  waive  demand,  protest  and  notice  of 
nonpayment,  and  consent  that  the  pajrment 
of  this  note  may  be  extended  from  time  to 
time  without  affecting  my  liability  thereon. - 
Noble  refused  to  sign  the  writing  last  above 
quoted  unless  the  defendants  Julius  Beman, 
Lewis  V.  Woodward,  and  M.  O.  Smith,  wbc 
were  members  of  the  corporation,  would  sign 
the  note  as  makers,  and  it  was  retnmed  to 
the  bank.  The  three  Individoal  defendants 
then  signed  the  note,  which  was  again  sent 
to  Seattle,  where  Noble  signed  tlie  writing 
on  the  back,  and,  after  again  receiving  it,  the 
bank  paid  to  the  corporation  $2,500,  the 
principal  of  the  note.  It  is  admitted  by  all 
parties  tliat  this  money  was  borrowed  by 
the  corporation  for  its  own  use,  and  tliat  nei- 
ther the  plaintiff  nor  any  of  the  IndividDal 
defendants  received  any  of  it,  though  the 
latter  were  members  of  the  corporatloiL  The 
iuterest  was  paid  to  March  30,  1909. 

The  complaint  sets  out  the  note  and  the 
writing  on  the  back  thereof  In  full,  alleges 
the  payment  of  the  Interest  and  that,  the  de- 
fendants having  failed  to  pa.y  the  note,  the 
bank  compelled  the  plaintiff  to  pay  the  same, 
and  he  did  pay  It  to  the  bank  on  April  14, 
1910.  It  was  agreed  that  he  paid  $2,700  on 
that  date  to  take  up  the  note,  and  he  alleges 
that  he  has  been  and  now  la  the  owner  and 
holder  thereof.  It  is  charged  also  tbat.  by 
the  terms  of  the  pote,  the  defendants  prom- 
ised and  agreed  to  pay  the  bank  the  sum  of 
$2,500  on  demand,  but  that,  although  demand 
was  made  upon  them  by  the  bank,  they  had 
refused  to  pay  the  same  or  any  part  thereof; 
that  the  plaintiff  never  received  any  of  the 
proceeds  of  the  note  but  Indorsed  the  same 
as  stated  for  the  accommodation  of  tlie  de- 
fendants and  to  enable  them  to  procure  a 
loan  of  $2,500  from  tiie  bank.  It  Is  also 
averred  that  the  plaintiff  was  compelled  to 
employ  a  firm  of  attorneys  to  bring  an  action 
upon  the  note  and  agreed  to  pay  them  a  rea- 
sonable attorneys'  fee  therefor,  which  the 
plaintiff  allies  Is  $500.  The  plalntlfr  de- 
mands the  amount  paid  by  him  on  the  note, 
together  with  interest  at  the  rate  of  8  per 
cent  per  annum  from  April  14,  1910,  and  for 
$500  attorneys'  fees.  The  summons  was 
served  on  the  corporation  and  the  defend- 
ant Woodward  respectively  May  6, 1910.  and 
May  10,  1910,  but  neither  of  them  answeni. 
It  was  served  upon  the  defendant  Smith 
May  20,  1910,  and  he  Is  the  only  person  who 
answered  In  the  action.  The  first  answtf 
was  filed  May  28,  1910.  On  October  13tta  of 
that  year,  summons  having  been  served  npon 
the  defendant  Beeman  by  puhUcati<Mi,  tils 
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defoult  wu  entered  and  Jndgment  taken 
asalost  him  for  the  enm  demanded  Id  the 
original  complaint  On  December  23d  Smith 
filed  an  am^ded  answer  npon  which  the 
case  was  tried.  He  admitted  the  ezecuUon 
of  the  promissory  note  set  out  In  the  com- 
plaint, but  saye  that  be  executed  it  only  as 
surety  for  the  corporation  and  without  any 
consideration  to  himself  whatever.  The  ex- 
ecution  and  indorsement  of  the  plaintiff's 
written  guaranty  of  payment  of  the  note  as 
Inducement  to  the  bank  to  loan  money  to  the 
corporation  Is  also  admitted,  but  Smith  de- 
nies that  It  was  an  Indncement  to  the  bank 
to  loan  money  to  any  one  except  the  corpo- 
ration. The  answer  concedes  that  the  bank 
compelled  the  plalntiCF  to  pay  the  note  on 
April  14,  1910,  but  denies  that  he  Is  the 
owner  or  bolder  of  It  or  as  such  Is  In  posses- 
sion thereof.  The  employment  of  the  at^ 
tomeys  and  the  necessity  therefor,  the  rea- 
sonableness of  the  fee  of  $500,  or  any  other 
sum,  are  all  challenged  by  the  answer.  Fur- 
ther answering  the  complaint,  Smith  avers, 
in  substance,  that  the  $2,500  Included  in  the 
note  of  March  30,  1008.  was  loaned  to  and 
received  by  the  corporation  for  its  sole  t^en- 
eflt,  and  no  part  of  the  same  was  ever  re- 
ceived or  used  by  Soilth ;  that  he  signed  the 
note  as  surety  only  for  the  accommodation 
of  the  corporation  and  without  any  consid- 
eration whatsoever;  and  that  the  plaintiff 
both  before  and  at  the  time  he  executed  said 
written  guaranty  of  payment  of  the  note, 
and  at  the  time  he  paid  the  same  on  April 
14,  1010,  had  full  knowledge  and  notice  and 
well  knew  that  said  $2,S00  was  being  loaned 
to  the  corporation  alone  for  Its  sole  and  ex- 
clusive use,  and  that  this  defendant  signed 
Bald  promissory  note  as  a  surety  only.  As  a 
second  defense  Smith  avers  substantially 
that  the  corporation  borrowed  said  sum  of 
$2,500  from  the  plaintiff  for  Its  own  use  and 
benefit  alone,  and  gave  the  note,  signed  by 
Itself  as  principal  and  by  the  other  defend- 
ants as  sureties,  to  secure  payment  of  the 
same,  and  that,  knowing  all  this,  the  plain- 
tiff did  on  or  about  August  2,  1900,  duly 
enter  into  an  agreement  with  the  coritoratlon 
and  its  other  creditors  that  it  should  assign 
all  its  property  to  S.  C.  Spencer  in  trust  for 
the  benefit  of  all  said  creditors  to  dispose  of 
and  convert  the  same  into  n^oney,  and,  after 
deducting  his  necessary  expenses  in  that 
behalf,  to  divide  and  distribute  the  residue 
among  said  creditors  pro  rata  in  full  pay- 
ment of  their  claims  against  the  corporation, 
and  tbAt  said  assignment  of  the  assets  of 
the  corporation  to  Spencer  should  release 
the  corporation  from  all  liability  on  account 
of  all  claims  of  its  said  creditors  against  It 
He  further  states  that,  In  accordance  with 
this  agreement  and  with  plaintiff's  assent 
thereto,  the  corporation  transferred  all  Its 
proper^r  to  Spencer,  who  has  converted  and 
is  convertiDg  the  same  Into  money  in  execu- 
tion of  the  agreement,  and  that  by  reason  of 
the  prendBes  Smith  Is  released  and  dlacharg- 
1S1P.-64 


ed  from  all  obligations  or  liability  on  the 
note.  The  amended  answer  Smith  was 
traversed  by  the  reply. 

The  cause  was  tried  before  the  court  with- 
out a  Jury,  and  the  Judge  found  facts  sub- 
stantially according  to  the  auctions  of  the 
complaint  and  in  addition  thereto  found 
that  Smith  signed  the  note  as  surety  only, 
receiving  no  part  of  the  proceeds  of  the  loan 
nor  any  consideration  for  signing  It,  and  that 
he  executed  the  same  only  as  an  accommoda- 
tion maker  for  the  corporation.  The  Judge 
also  made  this  finding:  "That  on  or  about 
August  2,  1909,  the  corporation  turned  all  of 
Its  assets  over  to  S.  C  Spencer  In  trust  for 
the  benefit  of  the  creditors  of  the  corpora- 
tion, and  that  said  Spencer  was  to  reduce  the 
assets  of  said  corporation  to  money  and  take 
out  his  reasonable  charges  and  expenses 
therefor  and  in  connection  therewith  and 
pay  the  creditors  of  the  corporation  pro  rata 
out  of  the  net  amount  realized,  so  that  the 
creditors  of  the  corporation  would  rec^ve 
said  pro  rata  share  in  full  of  their  claims 
against  It,  and  that  a  large  number  of  the 
creditors  of  the  corporation  signed  this 
agreement  with  said  Spencer,  bat  that  the 
plaintiff  herein  never  did  sign  It;  that  said 
Spencer  entered  upon  the  duties  of  his  trust 
and  has  reduced  some  of  the  assets  to  cash, 
but  that  he  never  paid  said  plaintiff  any- 
thing for  or  on  account  of  the  note  herein 
nor  anything  to  the  Hlbernia  Savings  Bank." 
The  answering  defendant  made  various  ob- 
jections to  the  findings  of  the  court  but  the 
one  principally  relied  upon  Is  to  the  effect 
that  it  was  not  determined  by  the  court 
whether  the  plalntlfl  assented  to  or  became 
bound  by  the  agreement  between  the  cor- 
poration and  its  creditors  and  the  transfer 
of  Its  assets  to  Spencer  as  trustee  In  accord- 
ance therewith.  The  court  disregarded  all 
the  objections  to  the  findings  and  entered 
Judgment  against  Smith  for  ^,700,  with  in- 
terest at  8  per  cent  per  annum  from  April 
14,  1910,  and  $275  attorneys'  fees,  with  costs 
and  disbursements.  From  this  Judgment 
the  defendant  Smith  appeals. 

B.  B.  Watson,  of  Portland  (Watson  & 
Beekman,  of  Portland,  on  the  brief),  for  ai>- 
pellant  8.  C.  Spencer,  of  Portland  (Wilbur. 
Spencer  &  Dibble,  of  Portland,  on  the  brief), 
for  reqxmdent 

BUBNGTT,  J.  (after  stating  the  facts  as 
above).  It  may  be  conceded  that  as  to  the 
bank  the  plaintiff,  who  signed  the  writing 
on  the  back  of  the  note,  and  the  defendants 
in  this  action,  all  of  whom  signed  the  note 
as  makers,  were  all  directly  liable.  Such 
Is  the  doctrine  taught  by  all  the  cases  dted 
In  the  defendant's  brief.  Hungerford  v. 
O'Brien,  37  Minn.  306,  34  N.  W.  161;  Hecht 
V.  Acme  Coal  Co.,  19  Wyo.  10.  113  Pac.  786 ; 
Walter  A.  Wood  Co.  v.  Famham,  1  Okl. 
875,  83  ^c.  867;  Roberts  v.  Hawkins.  70 
mOL  066k  88  N.  W.  S75,  and  other  Cftsea. 
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Tlie  question,  howera,  here  to  be  detennlned 
Is  not  between  the  bank  and  tbe  parttea  to 
this  suit,  but  it  Is  for  us  to  decide  what  is 
the  relation  existing*  between  the  plaintiff, 
who  signed  the  instrument  on  the  back  of  the 
note,  on  the  one  hand,  aod  the  defendants 
here,  who  signed  as  makers,  on  the  other. 
In  the  first  place  it  is  laid  down  In  the  case 
of  Staver  t.  Locke,  22  Or.  519,  524,  30  Pac. 
497,  498  (17  L.  B.  A.  652,  29  Am.  3t  Rep. 
621),  that :  "In  determining  the  llabUity  of 
a  snrety  or  a  guarantor,  it  must  be  remem- 
bered that  he  is  a  favorite  of  the  law  and  has 
the  right  to  stand  upon  the  strict  terms  of 
his  obligation  when  such  terms  are  ascer- 
tained." 

[1,2]  It  Is  manifest,  upon  the  face  of  the 
writings  involved,  that  at  the  outset  the 
parties  intended  to  be  bound  to  the  bank 
in  different  capacities,  for,  as  conceded  by 
all  parties,  Noble  refused  to  sign  the  con- 
tract of  guaranty  indorsed  on  the  note,  un- 
less the  individual  members  of  the  corpora- 
tion, including  the  answering  defendant  here, 
should  themselves  sign  the  note,  and  it  was 
only  when  the  note  was  again  presented  to 
him  with  the  signatures  of  the  individual  de- 
fendants as  makers  that  he  signed  as  he  did. 
Our  Negotiable  Instrument  Law  (Laws  1899, 
p.  27,  S  63)  provides :  "A  person  placing  his 
signature  upon  an  Instrument  otherwise  than 
as  a  maker,  drawer  or  acceptor  is  deem- 
ed to  be  an  indorser,  unless  h6  clearly  In- 
dicates by  appropriate  words  his  Intention 
to  be  bound  in  some  other  capacity."  Under 
this  section  it  Is  plain  ttiat  Noble  was  not 
an  indorser,  because  be  Indicated  by  the  ap- 
propriate word  "guarantee"  Ills  Intention  to 
be  bound  in  that  capacity  and  not  as  an  in- 
dorser. Section  6862  L.  O.  L.,  says:  "An 
accommodation  par^  is  one  who  has  signed 
the  instrument  as  maker,  drawer,  acceptor, 
or  indorser,  without  receiving  value  tberefor, 
and  fbr  the  purpose  of  lending  his  name 
to  some  other  person.  Such  a  person  is  li- 
able on  the  Instrument  to  a  holder  for  value, 
notwltlistandtng  such  holder  at  the  time  of 
taking  tbe  instrument  knew  him  only  to  be 
an  accommodation  party."  The  Code  has 
thus  limited  accommodation  parties  to  the 
four  dasses  of  maker,  drawer,  acceptor,  or 
indorser.  True  enough  it  has  not  made  It 
unlawful  for  any  person  to  enter  into  a 
contract  of  guaranty  as  to  the  debts  of  an- 
other party,  but  1^  tlie  law,  "the  mention 
of  one  being  the  exclusion  of  the  qther,"  sa<di 
a  guarantor  is  not  aii  accommodation  par^. 
Although,  by  placing  his  name  only  on  the 
back  of  Uie  note,  Notde  would  have  been  an 
indorser,  he  clearly  eluded  himself  from 
that  category  by  the  twma  of  tbe  writing 
which  he  signed.  Indicating  his  intention  to 
be  bound  la  a  dilfdrent  capad^.  So  far  as 
anything  is  concerned  In  this  case,  the  writ- 
ing wMch  Noble  signed  would  have  been 
equally  efficacious  if  It  had  been  inscribed  on 
an  entlrdy  s^rate  piece  of  paper*  with 


appropriate  words  descrlUng  the  Inatramoit 

to  be  secured. 

[l-t]  Taking  Noble's  agrement  and  tiie 
note  togetber,  nothing  else  being  shown,  his 
liability  is  not  concurrent  with  that  of  tlMse 
who  signed  the  note  as  makers,  bnt  succes- 
sive to  theirs,  and  tills  would  be  tme,  in  tbe 
absence  of  any  other  showii^,  even  If  Noble 
had  only  written  Ills  name  on  the  bRtik  of 
the  note  before  It  was  delivered  to  the  bank 
and  the  money  advanced  thereon.  The  law 
of  this  state  says  that:  "The  person  'pri- 
marily' liable  on  an  instroment  is  tlie  pawm 
who  by  the  terms  of  the  Instrument  Is  ab- 
solutely required  to  pay  the  same."  Xi.  O.  L. 
I  6023.  On  tiie  face  of  tbe  note  this  ts  the 
liability  of  tbe  defmdant  Smith.  Tlie  same 
section  says  farther :  "AU  other  patties  are 
secondarily  liable."  Even  if  Noble  bad  mere- 
ly written  his  name  on  the  bac^  of  the  note 
and  thus  became  an  indorser  under  the  terms 
of  section  5S96,  L.  O.  L.,  he  would  still  have 
been  only  secondarily  liable,  as  respects  Qie 
makers,  and  hence  not  in  the  same  category 
with  Smith.  But  If  we  should  treat  Noble . 
as  strictly  an  indorser  and  not  a  gnarantw. 
as 'far  as  appears  from  the  note  Itself  and 
its  indorsements,  "It  la  the  established  rule 
that  the  parties  to  ordinary  commercial  pa- 
per, negotiated  for  value  In  the  regular 
course  of  business,  are  liable  to  each  other 
in  succession  as  their  names  appear  upon  the 
instrument;  the  acceptor  of  a  bill  or  tbe 
maker  of  a  note  being  tbe  principal  debtor 
and  the  Indorsers  being  liable  severally  In 
the  order  in  whldi  their  names  are  written. 
The  same  rule  applies  in  the  absence  of 
special  agreement  to  successive  accommoda- 
tion parties,  and  a  subsequenb  accommoda- 
tion Indorser,  who  has  been  compelled  to 
meet  the  obligation,  may  maintain  an  ac- 
tion npon  the  Instrument  against  any  prior 
accommodation  party  and  recover  tbe  whole- 
amount  paid,  although  he  knew  that  the 
latter's  signature  was  given  for  accommoda- 
tion merely.  It  follows  that  succesaiTe  ac- 
commodation parties,  acceptor  and  indorser, 
maker  and  Indorser,  or  successive  Indoraera, 
are  not  to  be  considered  as  cosureties  and 
therefore  they  are  not  entitied  to  contzlbn- 
tlon  among  themselves  unless  they  apedaUy 
agree  that  they  are  to  be  bound  Jointly  and 
not  severally,  t/at  where  such  an  agreement 
exists,  contribution  raaj  be  enforced  and  the 
agre^ent  may  be  proved  by  parol  or  may 
be  evidenced  by  the  drcumatances  of  tbe 
case."  1  Am.  &  Bug.  Ency.  law,  p.  35&  To 
the  same  effect  Is  the  doctrine  taught  by 
the  case  of  Montgomery  t.  Page,  29  Or.  320, 
44  Pac.  689.  There  Hontgomery  had  signed 
a  note  as  maker  which  had  already  been 
signed  by  a  partnership  In  its  -Hxm  name 
and  by  the  individual  partners.  Montgome^ 
was  in  fact  a  surety,  and  at  tbe  same  time, 
as  part  of  the  transaction,  the  defendant 
Page  wrote  on  the  ba<^  of  the  note  and  sign- 
ed these  wofdSR   "for  value  received  I 
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berelgr  goarantee  tbe  payment  of  tbe  within 
not^"  and.  liavliic  l)een  compiled  to  pay  the 
note^  brought  an  action  against  ^ge  and 
alleged  that,  at  the  time  of  the  making  of 
the  note  and  the  Indorsement  hy  Page,  it 
was  agreed  between  them  that,  In  case  either 
should  be  compelled  to  pay  the  note,  the 
oVier  would  contrtbnte  half  of  the  amount 
required  to  be  paid.  Based  upon  such  an 
allegation,  this  court,  In  an  opinion  by  Ur. 
Justice  Wolverton,  ta^d  that  the  agreement 
conld  be  proved  by  parol  and  could  be  relied 
upon  to  take  the  case  out  of  the  natural 
operation  of  the  law  upon  the  writings  em- 
bodied in  tlie  note  and  the  Indorsement 
thereof.  The  contract  raised  by  operation  ot 
the  law  between  the  makers  of  a  promissory 
note  and  the  indorsers  thereof  Is  that  the 
liability  is  successive.  This  contract  may 
be  overcome  and  the  natural  operation  of  the 
law  be  superseded  only  by  a  special  contract 
between  tbe  parties  thus  bound  to  pay  the 
note; 

Turning  to  the  answer  of  the  defendant 
Smith,  we  find  it  to  be  utterly  silent  about 
any  agreement  between  himself  and  Noble 
about  the  relation  to  be  sustained  between 
each  other  as  to  the  note,  independent  of  the 
effect  of  the  note  itself  and  the  contract  In- 
dorsed thereon  by  Noble.  All  that  tbe  an- 
swer allies  in  that  respect  is  that  Noble,  at 
the  time  he  executed  the  written  guaranty 
on  the  note,  knew  that  Smith  was  a  surety 
or  an  accommodation  maker  and  not  a  prin- 
cipal. Not  havli^  alleged  any  special  agree- 
ment taking  it  out  of  the  ordinary  category, 
whereby  Noble's  liability  would  be  subse- 
quent to  that  of  Smith,  tbe  latter  could  not 
resist  the  action  of  Noble  against  bim  on 
that  point.  Moreover,  if  this  were  an  open 
question  on  the  pl^dings,  the  trial  court 
found  in  accordance  with  the  allegationa  of 
the  complaint  In  that  respect,  and  this 
amounts  to  a  verdict  which  we  cannot  dis- 
tort*, unless  we  can  affirmatively  say  there 
ia  no  evidence  to  support  It  Evidence  of  a 
nature  tending  to  support  the  findings  of 
the  court  in  this  particular  is  found  in  the 
circumstance  that  Noble  was  a  strainer  to 
the  corporation,  while  Smith  himself  was  a 
director  and  interested  therein;  that  Smith 
signed  aa  a  maker,  while  at  best  Noble  was 
only  an  Indorser.  The  result  Is  the  same 
wheUier  we  consider  the  matter  m  one  of 
pleadlnga  or  one  of  evidence. 

[•-11]  It  is  next  contended  that  the  assign- 
meat  oC  the  c(HToratlon*8  assets  to  Spencer, 
as  trustee  under  the  agreement  ot  August  2, 
iSOfl^  GCHUtltnted  a  payment  of  the  debts 
and  a  rtieaae  to  the  company  and  of  the 
sureties  as  to  all  creditors  of  the  company 
■^g^^wg  an  agreemmt  consaktii^  thereto,  and 
that  tbe  assent  of  Noble  was  a  material 
Issne  upop  which  the  court  refused  to  find. 
This  contention  la  fallacious  in  at  least  two 
features:  First,  the  answer  upon  which 
this  contention  Is  based  alleges  that  the 


corporation  bo^wed  the  moneiy  directly 
from  the  plaintli^  and  that  the  plaintiff  ac- 
cepted the  promissory  note  aa  seenrlty  tar 
the  payment  of  the  loan,  thus  placing  the 
plaintiff  In  the  position  ctf  an  or^nal  prin- 
cipal creditor  of  the  corporation.  This  is 
manifestly  so  contrary  to  the  other  pleadings 
ot  the  parties,  as  well  as  the  testimony  In 
the  ease,  that  the  court  would  have  been 
Justified  In  utterly  disregarding  the  con- 
tention as  sham.  In  short;  there  is  no  tes- 
timony whatever  tending  to  show  that  the 
plaintiff  originally  loaned  the  money  to  the 
corporation.  On  the  contrary,  all  agree  that 
the  money  was  advanced  by  the  bank  on  the 
note,  signed,  as  stated  ia  the  pleadings,  by 
the  defendants  here,  and  the  agreement  of 
Noble  Indorsed  thereon,  rnrther.  the  court 
did  snhstantlally  determine  the  issue  In  the 
fourteenth  finding  of  fact,  in  substance,  that 
a  large  number  of  the  creditors  of  tbe  cor- 
poration signed  the  agreement  with  Spencer 
to  convert  the  assets  of  the  corporation  into 
cash,  but  the  plaintiff  never  did  sign  tbe 
agreement,  and  that  nothing  has  ever  been 
paid  by  Spencer  to  the  bank  or  to  the  plain- 
tiff on  account  of  the  note:  Secondly,  what- 
ever was  done  with  Spencer  about  realizing 
upon  the  assets  of  the  concern  was  agreed 
upon  before  the  plaintiff  had  paid  anything 
on  tbe  note  and  while  he  was  still  either 
guarantor  or  indorser,  as  the  case  might  be. 
He  did  not  and  could  not  release  anything 
of  value  to  the  defendant  Smith,  for  be  had 
no  control  over  the  assets  of  the  corporation, 
and  was  not  in  a  position  to  exercise  any 
control  over  them.  He  could  not  do  any- 
thing either  favorable  or  unfavorable  to 
Smith  in  that  connection  at  that  time,  and 
hence  it  is  immaterial  to  consider  whetber 
he  assented  to  the  Spencer  contract  or  not 

[12}  Tbe  defendant  also  maintains  that 
the  default  judgment  taken  against  Beeman 
op«tites  to  release  Smith  from  any  liability ; 
in  other  words,  that  it  is  a  bar  to  any  Judg- 
ment against  Smith.  Prior  to  tbe  rendition 
of  this  default  Judgment  against  Beeman,  the 
issues  had  been  made  up  between  tbe  plain- 
tiff and  tbe  defendant  Smith.  If  he  had  in- 
tended to  rely  upon  tbe  Beeman  Judgment  as 
a  bar  to  a  Judgment  against  himself.  Smith 
should  have  operated  under  section  108,  Z* 
O.  L.,  reading  thus:  "Tbe  plaintiff  and  de- 
fendfuit  respectively,  may  be  allowed  on  mo- 
tion, to  make  a  supplemental  complaint  an- 
swer, or  r^ly,  alle^ng  facts  material  to  the 
case,  oecnrrtttg  after  tbe  former  complaint, 
answer,  or  reply."  This  Is  a  statutory  rale 
analogous  to  the  common-law  plea  of  puis  dar- 
rein continuance,  and.  If  a  party  would  rely 
upon  anything  occurring  since  the.  issues 
were  Joined,  it  was  his  duty  to  bring  It  to 
the  attention  of  the  court  by  a  proper  plea. 
31  Cyc  p.  4aa;  Trotter  v.  Stayton,  4S  Or. 
301,  77  Pac.  380. 

[11-11]  Again,  the  obligation  of  the  de- 
fendant which  Koble  guaranteed,  was  a 
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joint  and  Bereral  obUgatlou,  being  a-  note  on 
which  the  words  were,  "For  Talne  lecelved, 
I  promise  to  pay."  Noble  stands  In  the  sltn- 
atlon  of  saying  to  the  defendants:  "I  guar- 
anteed the  performance  of  your  Joint  and 
several  obligation.  Having  performed  that 
obligation  for  you  and  In  your  place,  I  now 
demand  of  you  that  you  perform  the  same  to 
me  as  you  should  have  done  to  the  bank."  Un- 
der such  circumstances,  the  obligation  which 
they  assumed  to  blm  who  stood  sponsor  for 
them  la  not  materially  different  from  that 
wliich  they  assumed  to  the  h&nk.  In  good 
reason,  therefore,  the  oblation  of  the  de- 
fendants to  their  guarantor  Noble  Is  Joint 
and  several.  It  presents  a  case  within  the 
meaning  of  Sears  v.  McGrew,  10  Or.  48, 
where  It  was  held  that,  when  the  action  was 
upon  a  contract  joint  and  several,  a  several 
Judgment  would  be  proper,  as  the  defendant 
might  have  been  sued  alone  In  said  case; 
therefore  judgment  might  be  rendered 
against  one  or  more  without  waiting  for  the 
the  final  trial. 

[1  e]  It  is  lastly  contended  that  Noble  was 
not  entitled  to  recover  from  Smith  any  at- 
torneys' fees,  and  this  will  be  considered  In 
determining  what  Judgment  should  have  been 
entered  in  the  court  below,  as  we  are  em- 
powered to  do  under  article  7  of  the  Consti- 
tution. Without  having  taken  an  assignment 
of  the  note,  Noble  is  not  the  owner  or  holder 
thereof  in  the  true  meaning  and  Intent  of 
the  law.  In  legal  effect  be  Is  not  bringing  an 
action  upon  the  note.  It  Is  said  In  section 
6954,  L.  O.  L.,  that:  "Where  the  Instrument 
Is  paid  by  a  party  secondarily  liable  thereon 
it  is  not  discharged,  but  the  party  so  paying 
it  is  remitted  to  his  former  rights  as  regards 
all  prior  parties,  and  he  may  strike  out  his 
own  and  all  sabaequent  indorsements  and 
again  negotiate  the  instrument" — with  cer- 
tain excq^tions  not  here  material.  It  la 
argued  that  the  rl^t  of  again  negotiating 
the  Instrument  includes  the  right  to  bring  an 
action  npon  it  from  which  It  would  follow 
that  the  present  proceeding  is  directly  npon 
the  note  entailing  the  allowance  of  attorneys' 
feesL  Manifestly  this  section  refers  only  to 
indorsers  for  value  and  not  for  mere  accom- 
modatitm.  An  Indorser  for  value  at  some 
time  prior  to  his  Indorsement  owned  the  note 
with  the  right  to  sue  upon  it  at  maturity. 
With  this  right  he  parted  when  he  discount- 
ed the  paper  by  Indorsement  to  a  purchaser 
for  value,  who  in  turn  by  like  process  may 
tmnsfer  the  title  becoming  liable  by  fala  in- 
dorsement to  the  new  Indorsee,  and  so  on 
without  limit  until  the  maturity  of  the  in- 
strument Then,  whichever  of  the  successlTe 
indorsers  is  compelled  to  pay  is  restored  to 
his  former  rights  within  the  meaning  of  this 
section,  upon  striking  out  his  own  and  sub- 
sequent indorsements. 

The  case  la  entirely  different,  In  reason, 
concerning  an  accommodation  indorser  or  a 


guarantor.  Neither  of  them  has  anjr  "ftemer 
rights,"  or.  Indeed,  any  ri^^t  wbatew,  un- 
til he  pays  the  note  or  bill,  and  then  is  the 
right  of  contribution  or  of  reUnborsement  ac- 
cording to  whether  he  Is  liable  jointly  with 
the  others  as  among  themselves  or  liable 
after  them.  So  It  Is  with  the  plalntUF  here. 
He  has  performed  his  contract  as  a  guaran- 
tor and  Is  contending,  not  for  the  principal 
and  Interest  and  attorneys'  fees  provided  for 
by  the  note,  not  for  contrlbuUon  from  a 
cosurety,  but  for  reimbursement  or,  as  some 
authorities  term  It,  "exoneration"  for  the 
amount  which  he  paid  for  the  defendants  in 
execution  of  his  contract  of  guaranty.  As 
against  the  apparent  makers  of  the  note,  be 
has  no  cause  of  action,  except  that  arising 
upon  the  contract  which  he  carried  out. 
This  contract  with  them  does  not  provide  for 
an  attorney's  fee.  As  we  have  seen,  be  U 
not  an  accommodation  party,  being  neither 
a  maker,  a  drawer,  acceptor,  nor  indorser. 
By  his  contract  be  excludes  himself  from  all 
those  classes  who  alone,  under  section  5S62, 
are  accommodation  parties.  Strictly  speak- 
ing, he  cannot  enforce  the  terms  of  the  note. 
He  can  only  rely  upon  the  contract  which  he 
hlmself  'made  and  cannot  extend  Its  terms  to 
matters  not  included  therein.  He  is  entitl- 
ed to  reimbursement  and  no  more. 

[17]  The  amount  he  paid  became  doe  to 
him  from  and  after  April  14,  1910,  the  date 
he  paid  it  Interest  In  such  cases  is  redEoo- 
ed  at  6  per  cent  per  annum.  Lb  O.  L.  | 
6028. 

The  judgment  will  be  modified  and  one 
entered  here  in  favor  of  the  plaintiff  and 
against  the  defendant  for  ¥2,700.  with  in- 
terest thereon  at  the  rate  of  6  per  catt.  per 
annum  from  April  14,  1010. 

MOORE,  J.,  took  no  part  In  the  considn- 
tion  of  this  caB&  BEAN,  J.,  reserves  Oie 
rl^t  to  dissent 

m  Or.  14» 

UNION  PAC.  I/IFB  INS.  GO.  v.  FEBOUSON, 

State  Ins.  Com'r. 
(Supreme  Court  of  Oregon.    April  30,  1913.) 

INS0BANCE    (S    33*)— Lira    IVSURAJSCK  COM- 
PANIES—"CASH  Capital." 

A  resolution  of  the  stodcholders  and  di- 
rectors of  a  life  insurance  company  whic^  de- 
clares that  tiie  assets  of  the  oompany  shall  con- 
stitute its  capital  set  apart  as  a  basis  ot  ere^t 
for  the  policy  holders  and  creditors  and  not 
subject  to  withdrawal  converta  the  assets  into 
cash  capital  within  li.  O.  Ll  i  4&10,  protidini: 
that  no  insurance  corporation  abaXl  be  permitted 
to  do  business  until  It  Bhall  have  a  paid-np 
cash  capital  equal  to  a  specified  sum,  and  the  as- 
geta  cannot  be  withdrawn  or  diverted  by  Um 
corporation. 

[Ed.  Note.— For  other  caees,  see  Inraianc^ 
Cent  Dig.  S  38;  Dec.  Dig.  %  33.* 

For  other  definitions,  aee  Words  and  PhrasN* 
vol.  1,  p.  OBB.] 

Mandamus  by  the  Union  Pacific  Life  In- 
surance Company  against  J.  W.  Fergnscm, 
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as  InsiitaDce  Commlsstoner  of  the  State 
of  Oregon,  to  compel  defendant  to  Issne  to 
plaintiff  a  certificate  autborizing  it  to  do 
insurance  business.  Demurrer  to  petition 
treated  as  an  alternative  writ  overroled. 

J.  A.  Carson,  of  Salem,  and  0.  H.  Corliss, 
of  Portland  (Corllas  &  Sknlaaon,  of  Port- 
land, on  tbe  brief),  for  plalntift.  Bert  E. 
Haney,  of  Portland,  and  I.  H.  Van  Winkle, 
ABSt  Atty.  Gen.  (A.  M.  Crawford,  Atty.  Oen^ 
and  Joseph  ft  Haney,  ot  Portland,  on  tbe 
brief),  for  defendant 

EAKIN,  J.  Tbis  la  an  original  proceeding 
in  this  court  1^  mandamns  to  compel  tbe 
defendant  Ferguson,  as  Insurance  commls- 
slouer  of  tbe  state  of  Oregon,  to  issue  to 
ttie  plaintiff  company  a  certificate  autboriz- 
ing It  to  do  an  insurance  bnsineas  during 
ttie  year  1913  In  tbe  state  of  Oregon.  By 
agreement  of  counsel  tbe  petition  for  tbe 
writ  Is  taken  and  accepted  as  the  altematlTe 
writ,  wblch  comes  on  for  hearing  upon  a  de- 
murrer interposed  thereto  on  tbe  ground  that 
the  writ  does  not  state  facts  sufltdent  to 
constitute  a  cause  of  action  against  defend- 
ant ;  and,  after  argument  and  consideration 
by  the  court,  we  deem  that  the  demurrer 
should  be  overruled.  A  former  application 
was  made  to  the  insurance  commissioner 
by  tblfl  plaintiiE  tipon  a  showing  that  the 
corporate  stock  ot  tlie  company  Is  (100,000, 
lumely,  10,000  shares  of  the  value  of  |10 
a  share,  of  which  7,641  glares  had  been 
issued  and  fully  paid  un  that  much  of  its 
stock  was  sold  at  a  price  largely  In  excess 
ot  its  face  valuer  which,  with  other  accu- 
mulations, was  Invested  in  such  securities  as 
are  audiorized  by  law  in  (he  sum  total  of 
9100,600,  bnt  it  was  bdd  in  the  final  de- 
cision of  that  case  that  profits  and  surplus 
are  not  cash  capital  vlthin  the  meaning  of 
section  4610^  L.  O.  U  See  Union  Padfle 
Life  Insurance  Otnopany  v.  Fersuson,  129 
Pac  S29.  For  the  purpose  of  meieting  this 
deflcien<7  In  its  cai^tal,  plaintiff  by  resolu- 
tion of  its  stockholders  and .  board  of  di- 
rectors declaEed  that  the  assets  of  the  com* 
pany  i^ffssented  tbe  said  securities, 
whUAi  Include  surplus  and  profits  to  the 
amount  of  924,080,  In  the  sum  total  of 
9106.600  constitutes  tbe  capital  of  said  cor- 
poraticni,  with  like  effect  as  thon^  tbe  said 
money,  mortgages,  and  btmds  represented 
the  proceeds  <tf  tbe  $100,000  cai^tal  stodc 
fully  subscribed  and  paid  for  at  not  less 
than  par,  whldi  Is  set  apart  as  a  basis  of 
credit  for  the  policy  holders  and  creditors  of 
the  corporation  and  Is  not  subject  to  with- 
drawal. Thereupon  the  plaintiff  renewed 
Its  atvUcatlon  to  the  insurance  commlaslon- 
er  for  a  ceitiflcate  to  do  business,  In  which 
ai^Ucation  the  action  of  the  stockholders 
and  directors  above  mentioned  was  set  forth, 
being  based  upon  the  same  investments  and 


securities  as  in  tbe  first  application.  This 
application  was  denied  by  the  Insurance 
commissioner,  and  plaintiff  brings  this  suit 
to  hare  adjured  the  sufficiency  of  the  ac- 
tion of  the  corporation  in  setting  apart  Its 
surplus  and  profits  as  capital  to  meet  the 
requirements  of  the  statute,  and  to  require 
defendant  to  Issue  such  certificate  to  plain- 
tiff. We  are  of  the  opinion  that  such  dedi- 
cation of  the  surplus  and  profits  converted 
them  into  cash  capital  as  fully  as  If  they 
were  the  proceeds  of  sales  of  the  capital 
stock  at  par,  and  that  they  are  equally  free 
from  the  possibility  of  impairment,  and  can- 
not be  withdrawn  nor  in  any  manner  di- 
verted by  the  corporation.  This  is  the  hold- 
ing in  Sun  Mutual  Ins.  Ca  v.  Mayor,  etc., 
of  N€FW  York,  8  N.  Y.  250,  and  in  Bailey  v. 
Railroad  Company,  22  Wall.  638,  22  L.  Ed. 
840,  where  it  la  said:  "Funds  set  apart 
as  capital  out  of  which  debts  are  to  be  paid, 
it  is  held,  amounts  to  a  contract  with  those 
who  become  creditors  on  the  faith  of  the 
transaction  that  the  fund  shall  not  be  wltb- 
drawn  and  appropriated  to  tbe  use  of  the 
owner  or  owners  of  the  capital  stock."  And 
in  Mutual  Ins.  Co.  of  Buffalo  v.  Supervis- 
ors of  Erie,  4  N.  T.  446,  It  Is  said:  "If  tbe 
money  so  p&iti  in  as  the  cai^tal  to  be  em- 
ployed In  conducting  tbe  business  of  the 
company  cannot  be  withdrawn  and  divided 
among  the  stockholders  or  members  of  the 
company.  It  constitutes  the  capital  stock  or 
capital  of  the  company."  We  tblnk  the  ef- 
fect of  the  resolution  by  the  stockholders 
and  directors  of  the  corporation  made  the 
surplus  and  profits  In  the  hands  of  the  com- 
pany a  part  of  Its  capital  and  was  a  com- 
pliance with  the  statute,  making  the  paid-up 
cash  capital  of  the  corporation  equal  to 
$100,000  of  United  States  gold  coin. 
The  demurrer  la  overruled. 

McBRIDE,  C  J.,  took  no  part  in  the  con- 
sideration of  this  cas& 


(66  Or.  «0). 


PACE  V.  FORD  et  at 


(Snpreme  Court  of  Oregon.    April  20,  1013.) 

1.  Mortgages  (f  218*)  — Note  Sbcumd  bt 
MoBTQ AGE  —  Action  fob  Pebsomal  Judg- 
ment. 

li.  O.  L.  fi  426,  which  was  iMirt  of  Laws 
1908,  p.  262,  entitled  "An  act  to  abolish  de- 
ficieiwy  Judgments  upon  foreclosure  of  purchaae- 
money  mortgagee,"  and  provides  that,  when 
judgment  or  decree  is  given  for  the  foreclosure 
of  any  purchase-money  mortgage,  the  mortgagee 
shall  not  be  entitled  to  a  deficiency  jud^ent, 
does  not  prevent  the  holder  of  a  note  given  for 
the  purchase  price  of  land,  which  was  secured 
by  a  mortgage,  from  disregarding  the  mortgage 
and  bringing  an  action  (or  personal  judgment 
on  the  note,  since  the  act  abolishing  dcliciency 
judgments  did  not  repeal  L.  O.  L.  {  420,  pro- 
viding that  during  the  pendency  of  an  action 
for  the  recovery  of  a -debt  secnred  by  a  lien  a 
suit  cannot  be  maintained  for  the  foreclosure  ol 
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be  glTen  In  such  action  that  plaintiff  re- 
cover such  debt  or  some  part  thereof,  and 
an  execution  thereon  against  the  property  of 
the  defendant  In  the  Judgment  Is  returned 
unsatlsfled  In  whole  or  In  part." 

[2]  Did  the  alternative  Indorsement  render 
the  note  nonuegotlable?  This  la  a  question  of 
much  nicety,  Involving  the  construction  of 
section  S841,  L.  O.  L.,  being  identical  with 
section  27.  uniform  negotiable  Instruments 
law  as  It  appears  in  Crawford  on  Negotiable 
Instruments,  which  first-mentioned  section 
reada  as  follows:  "The  Inatnunent  U  pay- 
able to  order  where  It  Is  drawn  payable  to 
the  order  of  a  specified  person,  or  to  him  or 
his  order.  It  may  be  drawn  payable  to  the 
order  of  (1)  a  payee  who  Is  not  maimer,  draw- 
er, or  drawee ;  or  (2)  the  drawer  or  maker ; 
or  (3)  the  drawee ;  or  (4)  two  or  moi%  payees 
jointly;  or  (5)  one  or  some  of  aeveral  payees; 
or  (6)  the  holder  ot  an  office  for  the  time 
being.  "Where  the  Instmmwt  is  imyable  to 
order,  the  payee  must  be  named  or  otherwise 
indicated  therein  with  reasonable  certainty." 
At  common  law  a  note  so  Indorsed  was  non- 
uesotiable.  1  Daniel  on  Negotiable  Instni- 
moita  (4th  Ed.)  I  103;  Randolph  on  Oom- 
merdat  Paper,  {  155;  1  Parsons  on  Notes 
and  Bills,  p.  34,  note;  Story  on  Promissory 
Notes,  I  33.  But  this  rule  which  mis  accom- 
panied with  many  Inc^voilences,  and  was 
supported  more  by  archaic  precedent  than 
sound  logl<^  seems  to  have  been  abrogated  by 
the  uniform  negotiable  instruments  act,  now 
afiopted  17  84  states  of  the  Union.  Craw- 
ford on  Negotiable  Imtmrnenta  (3d  Ed.)  p. 
20;  Selover  on  Negotiable  Instruments  (2d 
Ed.)  p.  75;  Union  Bank  v.  Spies,  151  Iowa, 
178,  130  N.  W.  928.  The  opinion  of  Mr. 
Crawford,  who  prepared  the  negotiable  in- 
struments act,  is  entitled  to  great  considera- 
tion. The  act  is  remedial  in  Its  nature,  and 
should  be  liberally  construed.  We  conclude, 
therefore,  that  in  so  far  as  it  is  affected  by 
the  altematlTe  indorsement  the  note  was 
negotiable. 

[3]  The  third  proposition  raises  the  ques- 
tion as  to  whether  the  provision  in  the  mort- 
gage requiring  the  mortgagor  to  pay  all  taxes 
that  might  thereafter  be  assessed  on  the  note 
renders  the  amount  due  thereon  uncertain, 
and  therefore  nonnegotiable.  It  Is  contended 
by  respondent  with  much  plausibility  that 
the  note  and  mortgage,  having  been  given 
at  one  time,  and  as  part  of  the  same  transac- 
tion, should  be  construed  together  as  one  In- 
strument The  logical  effect  of  this  argument 
would  be  to  incorporate  into  the  note  in  the 
case  at  bar,  and  Into  every  other  note  ex- 
ecuted simultaneously  with  and  to  secure  a 
mortgage  every  stipulation  in  the  mortgage. 
While  this  result  does  not  seem  to  have  been 
fully  apprehended  by  courts  holding  the  views 
hereinafter  considered,  it  cannot  be  denied 
that  the  position  of  counsel  for  respondents 
has  respectable  authority  to  support  It  The 
flrst  dtatioa  IB  7  Cyc.  59^  wherein  it  is 
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stated:  "An  agreement  to  pay  tSTOS  that 
may  be  levied  on  a  note  renders  It  nncertaln 
as  to  the  amount  to  be  paid  and  nonnego- 
tiable." The  first  citation  In  the  notes  to 
Cyc.  under  the  text  quoted  Is  Walker  v. 
Thompson,  108  Mich.  688,  66  N.  W.  5»i.  which 
supports  the  text,  and  which  is  evldentlr 
dealing  with  the  contents  of  the  Dote,  and 
not  with  Its  collateral  security.  The  note 
there  considered  provided  on  its  face  tliat 
the  mortgagor  should  pay  all  taxes  assessed 
against  the  real  estate  described  In  the  mort- 
gage given  to  secure  the  note;  the  infirmity 
appearing  on  the  face  of  the  note  itself.  The 
next  case  cited  under  the  text  is  New  Wind- 
sor First  National  Bank  v.  Bynom,  Si  X. 
C.  24,  87  Am.  Kep.  604,  which  was  an  action 
on  an  unsecured  promissory  note,  payable  on 
a  certain  day  for  a  certain  amount,  with  ex- 
change on  New  Tork  and  counsel  fees  tor 
collecting  the  note  if  sued  upon;  the  con- 
sideration being  the  purdiase  of  an  engine 
separator  which  It  was  stipulated  In  the  note 
was  to  remain  the  property  of  the  payee  witli 
power  to  take  possession,  and  to  declare  the 
note  doe  at  any  time  the  payee  sbonld  deem 
it  ln8ecBr&  These  condltloiis  appearing  on 
the  face  of  the  note  the  court  seems  to  have 
held  that  the  provision  as  to  Bttoraey^  ten 
and  the  option  to  declare  tlie  note  due  at 
any  time  rendered  the  note  uncertain,  first; 
as  to  the  amount;  and,  second,  as  to  Oie  tens 
of  payment  As  to  the  flrst  reasoli  assigned, 
this  court,  in  Peyser  t.  Cole,  11  Or.  38^  4  Pae: 
520,  60  Am.  Rep.  451,  and  also  In  Bean  t. 
KutHchau,  24  Or.  28;  32  Pac:  763,  has  held 
to  the  contrary ;  as  to  the  second,  the  alleged 
infirmity  was  patoit  on  the  face  of  the  note. 
Farquhar  t.  FideUty  Ins.,  etc,  Co.,  Fed.  Caa. 
No.  4676,  and  Howell  v.  Todd,  Fed.  Caa.  Na 
6783,  are  botii  cases  in  which  tiie  agreement 
to  {»y  taxes  on  the  notes  was  incorporated 
In  tile  note  itself.  We  refer  to  these  cases, 
not  for  tlie  purpose  of  showing  that  they 
do  not  support  the  text,  which  they  undoubt- 
edly do,  but  for  the  punwse  of  demonstrating 
that  the  citation  quoted  does  not  refer  to 
provisions  contained  in  a  mortgage  collateral 
to  a  note,  but  to  stipulations  contained  in 
the  note  Itself.  This  Is  made  evident  by  the 
concluding  sentence  in  note  75,  p.  596,  7  Cyc, 
which  cites  the  above  authorities.  In  which 
It  Is  stated:  "Such  provisions  in  a  collateral 
mortgage  will  not  render  the  note  secured 
by  it  nonnegotiable" — dtliig  a  number  of  au- 
thorities. Another  authority  cited  by  counsel 
Is  Brooke  v.  Struthers,  110  Mich.  562,  68  X. 
W.  272,  35  L.  R.  A.  636.  This  case  appears  to 
sustain  counsel's  contention,  but  its  force 
la  greatly  weakened  by  the  comments  of  the 
learned  assistant  editor  of  I*  R.  A.,  Mr. 
Faruham,  author  of  Farnham  on  Waters, 
from  whose  notes  on  this  case  we  quote  the 
following  excerpts :  "The  confilcting  opin- 
ions of  the  Judges  In  Brooke  v.  Strutbers  and 
Wilson  V.  Campbell  [110  Mich.  580,  68  N.  W. 
278,  86  L.  R.  A.  64^  upon  t^tla  qnestim  dla> 
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doee  a  singular  situation.  This  situation 
has  been  approachea  gradnally,  apparently 
with  no  thought  as  to  the  logical  conclnsloDB 
of  the  ruUngs  made  from  time  to  time." 
And,  further  speaking  of  this  and  other  de- 
cisions tending  in  the  same  direction,  he  oIh 
serves:  "The  tendracy  of  these  deddoas  was 
pointed  out  by  Hough,  J.,  in  a  dissenting  opin- 
ion in  NoeU  T.  Gaines,  68  Mo.  040,  In  which 
he  states  that,  with  the  exception  of  Brownlee 
r.  Arnold  [00  Mo.  79],  'I  have  been  unable 
to  find  a  single  case  In  the  books  which 
holds  tbat  the  owner  of  a  note  secured  by 
mortgage  Is  bound  by  the  terms  of  the  mort- 
fsage  if  he  knoire  of  Its  existence,  although 
he  may  not  wish  to  resort  to  or  rely  upon 
the  mortgage  security.'  Continuing,  be  said 
that  the  rule  that  two  instruments  executed 
at  the  same  time  are  to  be  read  together 
was  never  intended  to  be  so  applied  as  to 
make  a  negotiable  promissory  note  and  a 
mortgage  contemporaneously  or  subsequently 
executed  to  secure  its  payment  as  much  one 
instrument  as  If  they  were  one  in  form. 
The  rule  relates  to  an  entirety  different  class 
of  cases.  A  note  and  mortgage  do  not  con- 
Btitute  a  single  contract  They  are  separate 
Instruments  executed  for  different  purposes 
and  differ  In  nature,  ^e  mortgage  Is  gov- 
erned by  the  law  of  real  property,  and  the 
note  by  the  law  merchant  If  the  holder  of 
a  negotiable  note  secured  by  a  mortgage 
chooses  to  disregard  or  abandon  the  mor^ge 
security,  undoubtedly  be  may  do  so,  and  the 
note  Mil  then  be  enfiorced  according  to  ite 
terms  and  Uie  law  of  negotiable  pai>er.  If 
the  note  and  mortgage  are  but  one  instru- 
ment the  note  will  lose  its  character  as  a 
promissory  note,  and  become  an  ordinary 
contract  merely.  This  difficulty  seems  to 
have  presented  Itself  very  strongly  to  the 
Michigan  court  In  the  cases  of  Brooke  v. 
Strutbers  and  ^son  v.  Canqibell,  and  the 
court  seems  to  be  unable  to  dispose  of  tbe 
question,  while  no  other  case  has  been  found 
which  passes  upon  the  exact  point  upon 
wUcb  this  court  spilt  The  difficulty  ap- 
pears to  be  In  the  attempt  to  apply  the  rule 
governing  the  construction  of  different  In- 
struments executed  at  the  same  time.  If 
tbat  rule  is  to  be  applied  to  such  a  transac- 
tion, the  logical  conclusion  would  seem  to 
be  that  the  result  of  tbe  transaction  Is  sim- 
ply a  contract  which  cannot  be  regarded  as 
negotiable.  The  other  alternative  is  that 
which  appears  to  have  been  originally  adopt- 
ed, that  the  mortgage  is  simply  an  incident 
to  the  note,  and  is  to  be  regarded  as  tbe 
pledge  of  any  other  collateral  security  would 
be  regarded,  so  that  the  note  wlU  be  enforced 
by  the  holder  according  to  its  terms  and  the 
law  merchant,  and  for  his  additional  security 
he  will  have  the  right  to  rely  on  the  col- 
lateral mortgage  which  was  executed  to  ac- 
company the  paper."  Garaett  v.  Myers  et 
aL,  66  Neb.  280,  91  N.  W.  400.  04  N.  W.  808. 
ia  an  iwinlon  snpportlog  d^oodant's  codi- 


tentton.  The  matter  arose  upon  an  action 
to  foreclose  a  mortgage  upon  real  estate, 
which  mortgage  was  given  to  secure  a  prom- 
issory note  negotiable  by  ite  terms,  upon  the 
face  of  which  was  written  a  memorandum 
similar  to  that  appearing  upon  the  note  in 
tbe  case  at  bar.  The  mortgage  contained 
a  stipulation  as  follows:  "The  said  parties 
of  the  first  part  hereby  agree  to  pay  all  tbe 
taxes  and  assessmente  levied  upon  the  said 
premises  and  all  taxes  and  assessmente  levied 
upon  the  holder  of  this  mortgage  for  and  on 
account  of  the  same  *  *  *  when  the 
same  are,  respectively,  due."  It  was  also 
stipulated  that  In  case  of  nonpayment  of 
such  taxes  the  holder  of  the  mortgage  ml^t 
declare  tbe  debt  due  and  foreclose  the  mort- 
gage. Upon  th^  first  hearing  of  the  case  (01 
N.  W.  400)  the  court  held  that  the  stipula- 
tion to  pay  the  taxes  on  the  mortgage  did  not 
affect  tbe  uegotiablllty  of  the  note ;  but  upon 
a  rehearing  it  was  b^d  that  the  note  and 
mortgage,  having  be«i  executed  at  the  same 
time,  must  be  eonatrued  together,  that  the 
provision  for  the  payment  of  future  taxes 
rendered  the  amount  of  the  debt  uncertain, 
and  that  tot  that  reason  the  note  was  non- 
negotiable.  Tbe  court  does  not  in  our  opin- 
ion draw  clearly  the  dlstlnetlon  betmen  tbe 
debt  created  by  tbe  mortgage  and  the  debt 
evidenced  by  tbe  note.  The  note  aa  a  note 
was  for  a  sum  certain.  The  mortgage  was  a 
contract  to  secure  that  note,  and  also  a 
contract  to  secure  the  mortgagee  against 
the  payment  of  possible  future  taxes.  Here 
were  practically  three  contracta :  One  creat- 
ing a  personal  liability  for  the  sum  men- 
tioned in  the  note  and  governed  by  tbe  law 
merchant;  another  to  secure  payment  of 
the  note  and  Interest;  and  a  new  contract 
to  pay  the  taxes  on  the  mortgage.  Thte  was 
called  to  the  attention  of  the  court  who  an- 
swered by  saying:  "It  Is  said  by  the  plain- 
tiff that  there  are  two  causes  of  action  'one 
at  law  upon  tbe  bond,  seeking  personal  lia- 
bility regardless  of  the  lien;  and  tbe  other 
seeking  to  enforce  the  security,  regardless  of 
the  personal  liability.'  This  Is  true,  but  in 
an  action  at  law  upon  the  note,  and  without 
seeking  to  enforce  the  security,  the  plaintiff 
no  doubt  might  allege  that  in  a  writing  ex- 
ecuted with  the  note,  and  as  a  part  of  the 
same  transaction.  It  was  agreed  that  the 
maker  of  the  note  should  pay  taxes  that 
might  be  assessed  against  the  holder  of  the 
note  by  reason  thereof,  and  that  such  taxes 
were  assessed,  and  had  been  paid  by  the 
noteholder ;  and  there  is  no  doubt  that  such 
taxes  so  paid  might  In  such  an  action  be 
Included  In  the  recovery.  If  such  recover>- 
could  be  bad  when  tbe  agreementa  to  pay 
such  taxes  were  In  an  accompanying  paper 
executed  for  that  purpose  alone,  no  reason 
Is  perceived  why  recovery  might  not  also 
be  had  in  tbe  same  manner  if  such  agree- 
menta were  contained  In  a  mortgage  executed 
at  tbe  aame  time  wltb  the  notc^  and  as  a 
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part  of  the  same  transaction."  The  state- 
ment is  faulty  as  applied  to  the  case  th^ 
being  considered  In  this,  that  the  mortgage 
did  not  provide  that  "the  maker  of  the  note 
should  pay  taxes  that  might  be  assessed 
against  the  holder  of  the  ■  note  by  reason 
thereof,"  but  simply  provided  that  he  should 
pay  "all  taxes  and  assessments  levied  upon 
the  said  premises  and  all  taxes  and  assess- 
ments levied  upon  the  holder  of  this  mort- 
gage for  and  on  account  of  the  same." 

Bat,  waiving  this,  vre  may  observe  that  In 
Nebraska  the  distinction  between  legal  and 
equitable  procedure  is  abolished,  and  legal 
and  equitable  remedies  may  be  pursued  In 
the  same  form  of  action.  However,  In  this 
state,  where  the  distinctions  are  preserved, 
we  opine  that  a  plaintiff  who  .should  come  in- 
to court  seeking  to  enforce  the  payment  of  a 
promissory<  note  and  the  covenants  in  a  real 
estate  mortgage  In  an  action  at  law  would 
find  himself  out  of  court  on  one  count  or  the 
other.  The  conclusions  drawn  In  the  cases 
noted  seem  to  us  to  be  supported  neither  by 
sound  logic  nor  public  poUcy.  Their  logical 
result  is  to  make  every  promissory  note  se- 
cured by  a  real  estate  mortgage  a  part  of  the 
mortgage,  and  subject  to  all  its  stipulations 
and  conditions,  thereby  reducing  it  to  a  mere 
contract  not  n^otlable.  They  assume  that 
when  parties  sit  down  and  execute  a  promis- 
sory note  negotiable  by  its  terms,  and  secure 
it  by  a  mortgage,  they  Intended  as  a  matter 
of  law  to  do  the  thing  that  as  a  matter  of 
fact  they  never  thought  of  doing,  namely,  to 
make  a  nonnegotiable  note.  As  a  matter  of 
public  policy,  such  holdings  tend  to  discredit 
and  cheapen  commercial  paper,  and  to  render 
purchasers  thereof  suspicious  of  investing  In 
it  when  secured  by  mortgages  often  held  and 
recorded  at  a  distance  from  the  place  where 
such  paper  Is  offered  for  sale.  In  this  state 
generally  we  have  been  accustomed  to  regard 
the  words,  "this  note  is  secured  by  mort- 
gage," written  upon  commercial  paper,  as  in 
some  sense  a  guaranty  of  value;  but  the 
'Michigan  and  Nebraska  decisions  make  the 
words  a  pitftll  and  possible  badge  of  non- 
negotlabinty.  Other  cases  cited  by  respond- 
ents are  Allen  v.  Dunn,  71  Neb.  831,  99  N.  W. 
680,  and  Oonsterdlne  v.  Moore,  65  Neb.  291, 
91  N.  W.  399,  96  N.  W.  1021,  101  Am.  St 
Bep.  620,  which  follow  Gamett  t.  Myers, 
supra;  also,  Iowa  National  Bank  t.  Carter, 
144  Iowa,  71B,  123  N.  W.  237;  Hull  T.  Angus, 
00  Or.  95,  116  Pac.  284.  The  Iowa  case 
would  seem  to  hold  In  accord  with  Mldilgan 
and  the  later  decision  from  Nebraska.  Hull 

Angus,  supra.  Is  not  in  point,  for  the  rea- 
son that  the  note  in  suit  in  that  case  express- 
ly and  by  its  own  terms  was  made  part  of 
the  mortgage.  It  contained  this  provlcAon: 
"This  note  Is  ^ven  as  a  part  of  the  purchase 
price  of  real  property  and  is  secured  by 
mortgage  of  even  date  herewith,  and  subject 
to  all  the  terms  and  conditions  of  said  mort- 
gage." By  the  very  terma  of  the  note,  every 
conditifHi  of  ttie  mortgage  was  Imported  in- 


to it  By  the  peculiar  terms  at  tlie  oootnet, 
as  set  out  In.  the  otdnion  in  that  cue  and  not 
necessary  here  to  restate,  then  was  abun- 
dant reason  why  the  note  should  be  made 
nonnegotiable,  and  the  parties  dellbnatelj 
made  It  so.  We  tliluk  that  the  case  of  Frost 
V.  Fisher,  18  Oolo.  App.  322,  68  Pac  872,  lays 
down  the  true  rule  in  regard  to  the  effect  of 
stipulatlonB  in  a  mortgage  upon  the  negotia- 
bility of  a  promissory  note  which  the  mOTt- 
gage  secures.  This  was  a  case  wb^e  a  note 
negotiable  in  form  was  secured  by  a  trust 
deed,  which  stipulated,  among  other  tMngs. 
that  the  mortgagor  (such  was  his  legal  re- 
lation to  the  payee)  should  pay  all  taxes  and 
assessments  on  the  premises  and  at  tbe  re- 
quest of  the  mortgagee  ke^  all  buildlngB  in- 
sured, etc.,  and  in  case  of  refusal  so  to  do 
the  mortgagee  mi^t  pay  such  taxes  and  in- 
sure the  property,  and  the  sums  so  paid  with 
Interest  should  become  so  mndi  additional 
Indebtedness  secured  by  the  deed  of  trust 
to  be  paid  out  of  the  proceeds  of  sale  of  Che 
lands  described  therein.  It  will  be  seen  tliat 
there  is  no  logical  distinction  betwem  the 
Colorado  case  and  the  case  of  Brooke  v. 
Struthers,  supra.  In  neither  case  were  tlie 
amounts  added  to  the  indebtedness  stipulat- 
ed to  become  a  part  of  the  note;  -and.  as 
conceded  in  Brooke  v.  Struthera,  tbey  did 
not  become  part  of  the  note  except  by  con- 
struing the  note  and  mortgage  as  one  inetm- 
ment  The  circumstance  adverted  to  in  some 
of  the  cases  cited  that  in  some  instances  tbe 
stipulation  was  to  pay  taxes  and  insurance 
on  the  mortgaged  property  to  protect  the  se- 
curity, and  that  a  stipulation  to  pay  taxes 
on  the  note  itself  not  being  for  the  protec- 
tion of  the  property  differentiated  the  two  In 
some  way  so  that  an  uncertainty  in  tbe 
amount  of  the  debt,  if  it  arose,  from  the 
necessity  of  protecting  the  property  did  not 
render  the  amount  due  on  the  note  uncer- 
tain, while  an  uncertainty  in  the  amount  of 
the  debt  arising  ^om  a  stipulation  to  pay 
taxes  upon  the  note  did  render  the  amount 
uncertain  indicates  a  certain  Judicial  mud- 
dlement  of  ideas  In  courts  whose  opinions 
are  usually  clear  and  convincing.  The  opin- 
ion of  the  Colorado  court  Is  so  appropriate 
to  the  contentions  in  the  case  at  bar  that  we 
quote  at  length  from  it:  "Upon  its  t&ce  the 
note  is  negotiable.  It  was  made  for  an 
amount  certain,  and  was  payable  at  a  time 
certain.  It  might  become  payable  before  that 
time,  but  at  that  time  It  was  in  any  er&it 
payable.  It  was  therefore  a  negotiable 
promissory  note.  The  expressed  purpose  ct 
the  trust  deed  was  to  secure  the  payment  of 
this  note,  and  tbe  Interest  notes  attached  to 
It,  in  whosesoever  hands  they  migjit  be,  and 
to  indemnify  the  payee,  its  successors  and 
assigns.  Throughout  the  mtlre  deed  tbe 
note  Is  mentioned  as  something  distinct  from 
It,  and  its  cov^ants  and  provisions  have  ref- 
erence solely  to  the  payment  of  the  note 
The  general  doctrine  Is  that  the  note  Is  tbe 
principal  thing  and  tbe  mortgage  an  acoes- 
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sory,  and  that  tbe  tzanater  of  the  debt  Ipso 
facto  carries  with  It  the  Becority.  And 
where  the  debt  1b  In  the  form  of  a  negotiable 
promissory  note,  if  It  Is  transferred  for 
value  before  maturity,  the  bona  fide  holder 
Is  entitled  to  the  benefit  of  the  security  fiee 
from  any  eQnltles  arising'  between  the  origi- 
nal parties.  1  Daniel  on  Negotiable  Insfra- 
ments,  }  1  Jones  on  Mortgages,  |  884; 
Fasset  v.  Unlock,  6  Oolo.  466 ;  Carpenter  t. 
LoQgan,  16  Wall.  271  [21  Ll  Ed.  313}.  Bren 
If  this  doctrine  is  denied  elsewhere,  the  cases 
of  Fasset  T.  Mulock  and  Carpenter  t.  Lon- 
gan,  fix  it  In  this  state.  Were  it  not  for  cer- 
tain stIpnIatlonB  In  the  trust  deed,  in  virtue 
of  which  additions  might  be  made  to  the 
debt  secured,  the  case  would  be  beset  by  no 
difficulty.  But  it  Is  argued  that  these  sUpa- 
latlons  became  part  of  the  note;  that  as  a 
result  the  note  was  nonn^oUable ;  that, 
ther^ore,  the  payments  to  the  Globe  lUTOSt- 
ment  Company,  without  knowledge  by  the 
plaintiffs  of  the  transfer,  discharged  the 
note,  and  some  authorities  are  dted  and  re- 
lied upon  to  support  the  contention.  The 
general  mle,  without  doubt,  is  that  where 
two  separate  contracts  are  executed  at  the 
same  time,  affecting  the  same  subject-matter, 
they  are  to  be  construed  together  as  one  con- 
tract; and  where  the  maker  of  a  note,  at 
the  time  of  its  execution,  enters  into  a  writ- 
ten  agreement,  by  which  he  is  personally 
bound,  TaryiQg,  or  conditionally  varying,  the 
terms  of  the  note,  the  stipulations  of  the 
writing  enter  Into  and  become  part  of  the 
note.  Hnnio  t.  King,  S  Colo.  238.  A  mort- 
sage  may  contain  a  personal  covenant  so 
expressed  that  ihe  terms  of  the  note  would 
be  modified  and  controlled  by  It  In  such 
case,  and  upon  the  same  principle,  the  cove- 
nant would  be  imported  Into  the  note ;  and  in 
determining  the  obligatltm  and  liablli^  of 
the  maker  shoold  be  construed  with  the  note 
as  part  of  it  But  we  do  not  think  that  the 
rule  apjdies  to  a  covenant  which  Ib  inserted 
purely  for  the  purposes  of  security,  and  for 
the  «iforcement  of  which  resort  can  be  had 
only  to  tiie  property  mortgaged.  This  deed 
of  trust  provided  that  the  plaintiffs  should 
pay  all  taxes  and  assessments  on  the  prem- 
ises conveyed,  and  ke^  the  buildings  thereon 
insured;  that.  If  they  refused  or  neglected 
so  to  do,  the  trustee,  or  the  holder  of  the 
note,  might  pay  the  taxes  and  procure  the 
insurance ;  and  that'  In  such  event  the  mon- 
eys expended  should  become  so  much  addi- 
tional indebtedness  secured  by  the  trust 
deed ;  but  the  instrument  also  provided  that, 
If  the  amount  so  paid  should  not  be  refund- 
ed by  the  grantors,  the  par^  paying  It  should 
be  reimbursed  out  of  the  proceeds  of  the  sale 
of  the  pranlses.  There  was  no  promise  by 
the  grantors  to  refund  the  money.  It  is  true 
that  It  was  agreed  that  the  expense  should 
become  so  much  additional  indebtedness; 
but  It  was  also  stipulated  that,  if  the  gran- 
tors did  not  choose  to  pay  it,  it  should  be 
paid  by  the  land.  It  could  not  bave  beeu  n- 


covered  in  a  suit  upon  the  note.  It  was 
chargeable  against  the  land,  and  the  land 
alone.  Furthermore,  the  deed  provided  that 
In  any  case  of  a  sale  the  money  realized 
should  be  applied,  first,  to  the  payment  of 
the  expenses  of  the  sale,  including  an  attor- 
ney's fee  and  trustee's  commission,  next  to 
the  payment  of  the  money  expended  for 
taxes  and  insurance,  and  which  would  con- 
stitute the  'additional  indebtedness*  mention- 
ed, and  lastly  to  the  payment  of  the  note  and 
Interest  The  parties  here  made  a  clear  dis- 
tinction between  th^  'additional  Indebted- 
ness* and  the  Indebtedness  evidenced  by  the 
note.  It  was  made  a  preferred 'claim,  find 
must  be  paid  before  anything  could  be  appli- 
ed on  the  note.  It  was  to  stand  upon  Its 
own  footing,  and  be  separate  from,  indeprad- 
ent  of,  and  superior  to,  the  note.  Hence  It 
could  not  have  been,  and  was  not  intended  to 
be,  part  of  the  note.  It  seems  evident  to  us 
that  these  several  stipulations  were  intro- 
duced into  the  trust  deed  for  the  sole  purpose 
of  more  effectually  securing  the  d^t  for 
which  the  note  was  given.  They  were  in- 
tended to  provide  against  the  impairment  of 
the  security  by  an  accumulation  of  unpaid 
taxes  upon  the  land,  and  the  destruction  of 
uninsured  buildings,  which  were  part  of  the 
land,  and  to  enable  the  holder  to  protect  him- 
self against  the  consequences  of  any  failure 
of  the  grantors  to  preserve  the  security  in- 
tact by  making  Immediate  sale  of  the  prop- 
erly; but  the  only  end  to  be  attained,  the 
aid,  and  no  other,  which  every  provision  of 
the  deed  had  in  view,  was  the  collection  of 
the  note^  The  deed  of  trust  was  therefore 
simply  a  securtty  for  the  payment  of  the  note, 
and  the  sole  purpose  of  Its  several  provisions 
was  to  render  the  security  available  and  ef- 
fective. When  the  plaintiff  took  the  note, 
he  took  the  right  to  resort  to  the  security  to 
make  his  debt  ^nd  for  that  purpose  to  avail 
himself  of  every  provision  it  contained. 
Whatever  would  d^eat  his  remedy  upon  one 
would  defeat  his  remedy  upon  the  other; 
and.  If  no  defense  could  be  Interposed  to  an 
action  upon  the  note,  none  could  be  inter- 
posed to  a  proceeding  for  the  foreclosure  of 
the  trust  deed  Nothing  would  be  gained  by 
a  critical  examination  of  all  the  authorities 
to  which  counsel  for  the  plaintiffs  have  re- 
ferred us,  and  we  shall  therefore  notice  only 
a  few  of  the  principal  ones.  In  Donaldson  v. 
Grant  15  Utah,  231  [49  Pac.  779],  the  maker 
stipulated  in  hla  note  that  upon  his  failure 
to  comply  with  any  of  the  conditions  or 
agreements  contained  In  the  mortgage  given 
to  secure  it  the  principal  sum,  with  the  ac- 
crued interest  should,  at  the  option  of  the 
holder,  become  due  and  payable,  and  should 
be  collectible  without  further  notice.  The 
mortgage  contained  covenants  for  the  pay- 
ment of  taxes,  assessments,  and  insurance, 
and  against  waste,  ^e  court  held  that  the 
stipulation  in  the  note  rendered  the  instru- 
ment nonnegotlable.  The  conclusion  was 
reached  by  coustroing  the  stipulation  as  blnd- 
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ing  the  maker  to  perform  tbe  corenants  con- 
tained In  his  mor^g^  and  tberefore  to  pay. 
In  additlm  to  the  principal  som  and  inter- 
est, uncertain  and  Indefinite  amounts  for 
taxes,  assessments.  Insurance  premiums,  and 
damages  for  waste.  The  note  by  its  own 
terms  made  the  covenants  of  the  mortgage 
part  of  It;  and,  if  the  court's  constractlon  of 
the  stipntatlon  was  conrect,  we  do  not  see 
that  its  dedaion  can  be  assailed.  The  note 
In  the  case  at  bar  contains  no  such  stlpula- 
ti<»L  It  is  a  complete  InBtniment  within 
Itself,  and  It  requires  no  resort  to  any  other 
Instrument  to  explain  it  The  Utah  deddon 
is.  therefore  Inai^Ucable^  In  Brooke  v. 
Stmthers,  110  Mich.  582  [6S  N.  W.  272,  36 
U  B.  A.  S36],  it  was  held  that  a  provlalon 
in  a  mortgage  binding  the  mortgagor  to  pay 
all  toxes  and  assessments  upon  the  prem- 
ises, and  upon  his  tkilnre  for  30  days  to  pay 
any  tax  or  assessment,  valid  or  invalid,  mak- 
ing the  note  due  and  payable  Immediately, 
Injected  a  ccmtract  Into  the  obligation ;  and 
because  It  roidered  the  note  uncertain  In 
time  of  payment,  and  Ingrafted  a  contract 
upon  it  as  part  of  it,  the  note  was  rendered 
nonnegotlable.  Mr.  Justice  Montgomery  con- 
curred in  the  decision  A>r  the  reason  that 
at  the  time  Hie  note  and  mortgage  were  ex- 
ecuted ttie  law  of  1801  was  in  force,  and  the 
mortgage  required  the  payment  by  the  mort- 
gagor, not  only  of  ttie  taxes  levied  upon  the 
land,  which  he  was  under  a  legal  obtlgaa<m 
to  pay  without  contract,  but  also  of  the 
taxes  levied  upon  the  mortgage,  whl<Ai  were 
by  law  chargeable  against  the  mortgagee. 
We  are  not  advised  either  by  the  principal  or 
ccmcurrlDg  (^pinion  what  the  law  of  1881  was, 
and  sufficient  of  the  language  of  the  mort- 
gage provisions  is  not  given  to  enable  us  to 
understand  the  full  purport  of  the  dedslim. 
But  tC  the  court  Intended  to  decide  that  a 
note,  whldi  was  by  Its  express  terms  pa^- 
ble  at  a  time  certain,  but  which,  either  by 
Its  own  terms,  or  In  virtue  ot  the  provUions 
of  a  separate  Instrument,  might,  in  a  con- 
tingency named,  or  upon  some  condition 
mentioned,  mature  earlier,  was  not  negoti- 
able, then  the  decision  is  not  In  accordance 
with  our  understanding  of  the  law  as  It  Is 
generally  stated,  and  certainly  not  in  har- 
mony with  the  doctrine  announced  by  the  Su- 
preme Court  of  this  state.  Klskadden  v.  Al- 
len, 7  Colo.  206  [3  Paa  221].  See.  also,  Chi- 
cago Ballway  Equipment  Co.  v.  Merchants' 
National  Bank,  136  U.  S.  268  [10  Sup.  Ct 
990,  34  L.  Bd.  3^] ;  Dobbins  v.  Oberman,  17 
Neb.  163  [22  N.  W.  356] ;  Ernest  v.  Steck- 
man,  74  Pa.  13  [15  Am.  Rep.  542],  and  Carlon 
V.  Eenealy,  12  Mees.  &  W.  139.  Neither  does 
it  seem  to  be  the  doctrine  of  the  Supreme 
Court  of  Michigan,  for  in  the  later  case  of 
Wilson  T.  Campbell,  110  Mich.  580  [68  N. 
W.  278,  35  li.  B.  A.  544],  It  Is  htdd  that  a 
note  which  may,  upon  condition,  become  due 
before  the  period  fixed  by  itself  for  lbs  ma- 
turity. Is  not  therefore  nonnegotlable.  In 
Noell  T.  Gaines,  68  Mo.  048,  it  was  decided 


that  where  two  promissory  noteat  maturing 
at  different  dates,  were  secured  by  a  deed  of 
trust  which  provided  that  shoold  the  maker 
fail  or  refuse  to  pay  the  debt  or  tnta-est,  or 
any  part  thereof  whoi  it  became  doe  or  pay- 
able, according  to  the  tenor  and  effect  of  the 
notes,  then  the  whole  should  become  dne  and 
payable,  the  notes  and  deed  constituted  bat 
one  contract,  and  the  provisions  of  the  deed 
controlled  the  language  of  the  notes ;  so  that 
upon  default  by  the  maker  in  payment  of  an 
installment  of  interest  tfa^  both  became  ab- 
solutely due,  and  demand  by  the  holder  upon 
the  maker  of  payment  of  the  second  note  oa 
the  date  when  it  matured  according  to  its 
trams,  followed  by  notice  of  dishonor  to  the 
payee  and  indorser,  came  too  late.  This  de- 
cision met  with  a  vigorous  dissent  from  Mr. 
Justice  Hough,  and  was  In  direct  cimfllcC 
with  previous  utterances  of  the  same  coarL 
Morgan  v.  Martiea,  32  Mo.  41^;  Mason  v. 
Barnard,  36  Mo.  384;  ISiompaon  t.  Field. 
38  Mo.  S2!0.  We  find  nothing  In  tbe  plain- 
tifl's  authorities  which  would  tend  to  pro- 
duce a  change  la  the  vIvwb  we  liave  exiaces- 
ed,  even  If  they  were  directly  in  point  But 
for  the  most  part  they  do  not  reach  tbe  ques- 
tions which  are  debated  here." 

To  the  same  effect  is  Thorp  Mindeman, 
123  Wis.  148,  101  N.  W.  417,  68  L.  B-  A.  146. 
107  Am.  St  Bep.  1003,  wherein  the  court  says: 
"If  all  the  agreements  contained  In  every 
mortgage  are  as  matter  of  law  imported  Into 
the  not^  *  *  *  tiie  most  simple  real  es- 
tate mortgage  would  deprive  the  note  which 
it  secures  ot  Ite  negotiable  chantcter,  be- 
cause It  would  import  into  the  note  one  or 
more  collateral  agreements  which  are  not  for 
the  payment  of  money.  Fortunately  It  is  not 
necessary  to  give  so  vlolwt  a  atlock  to  the 
well-understood  prlncbdes  of  law  govendng 
the  negotiability  of  notes  and  mortgagei. 
The  appellant's  ccmtentlon  really  vesolts  from 
a  confusion  of  Ideas.  They  lay  down  the 
well-understood  pn^osltion  that  oont»mpora- 
neous  instrumoits  relating  to  the  same  sub- 
ject-matter are  to  be  construed  together,  and 
conclude  that  it  follows  that  a  note  and  mort- 
gage, though  separately  executed,  are  one  in- 
strument and  that  the  note  is  that  Instni- 
m«it  The  rule  that  instrumente  are  to  be 
construed  together  does  not  lead  to  this  re- 
sult Cmutrulng  together  simply  means  that 
If  there  be  any  provisions  In  one  tnatroment 
limiting,  explaining,  or'  otherwise  affecting 
the  provisions  ot  another,  th^  will  be  ven 
effect  as  between  t^  parties  themsetvca  and 
all  persons  charged  with  notice,  so  that  the 
Intent  ot  the  parties  may  be  canied  out;  and 
that  the  whole  agreemesit  actoally  made  may 
be  effectuated.  This  does  not  mean  that  tbe 
provisions  ot  one  Instrument  are  imported 
bodily  Into  anotl^er,  contrary  to  tiie  intent  of 
the  parties.  They  may  be  Intended  to  be 
separate  instruments,  and  to  provide  tm  en- 
tirely different  things,  as  In  the  very  case  be- 
fore us.  The  note  is  glv«i  as  evidence  of  tbe 
debt  and  to  fix  the  terms  and  time  of  pay- 
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ment  It  IB  usually  complete  In  Itself — a  sin- 
gle, absolnte  obligation.  Tbe  purpose  of  the 
mortgage  Is  Bimply  to  pledge  certain  proper- 
ty  as  security  for  the  payment  of  the  note. 
*  *  *  The  promise  to  pay  Is  one  distinct 
agreement,  and,  If  couched  in  proper  terms, 
is  negotiable.  The  pledge  of  real  estate  to 
secure  that  promise  is  another  distinct  agree- 
ment, which  ordinarily  Is  not  Intended  to  af- 
fect In  tbe  least  tbe  promise  to  pay.  but  only 
to  give  a  remedy  for  failnre  to  carry  out  the 
promise  to  pay.  The  holder  of  the  note  may 
discard  the  mortgage  entirely,  and  sue  and 
recover  on  his  note;  and  the  fact  that  a 
mortgage  had  been  given  with  the  note,  con- 
taining all  manner  of  agreements  relating 
simply  to  the  preservation  of  the  security, 
would  cut  no  figure.  A  jdeading  alleging 
such  facts  woald  be  stricken  out  as  frivolous 
or  Irr^evant" 

Other  cases  bearing  upon  this  qnestion  are 
Hunter  v.  Olarke,  184  111.  1S8,  M  N.  E.  297, 
76  Am.  St  Kep.  160;  Farmer  t.  First  Na- 
tional Bank,  89  Ark.  182.  115  S.  W.  U41,  131 
Am.  St  Bep.  79.  It  may  be  also  observed 
tliat  sections  0033,  0034.  L.  O.  L.,  provide 
that  when  the  rate  of  Interest  on  any  ob- 
ligation Is  8  per  cent  or  under,  contracts 
requiring  the  debtor  to  pay  the  taxes  on  such 
indebtedness  shall  be  legal  and  valid,  and 
enforceable  in  tbe  courts  of  this  state.  It 
is  hardly  conceivable  In  view  of  these  provi- 
sions expressly  sanctlonlhg  such  contracts 
that  It  was  In  the  legislative  mind  to  render 
notes  or  mortgages  containing  such  provisions 
nonnegotlable,  even  where  tbe  contract  ap- 
peared on  the  face  of  the  note,  which  Is  not 
so  In  this  case. 

[4, 1]  In  view  of  the  fact  that  we  here  hold 
that  an  alternative  Indorsement  Is  valid  and 
that  either  indorsee  may  again  transfer  tbe 
Dote,  the  question  as  to  whether  the  Indorse- 
ment "L.  R.  Ferbache,  President  of  the  Ore- 
gon-Idaho Company,"  is  to  be  considered  as 
his  personal  Indorsement  or  that  of  the  cor- 
poration, is  unimportant  Both  the  corpora- 
tion and  Ferbache  received  It  with  that  in- 
dorsement If  the  corporation  was  ever  re- 
invested with  title  to  the  note  after  Its  In- 
dorsement to  Smith,  such  title  comes  by  vir- 
tue of  the  relndorsement  which  was  made  In 
Bodi  a  form  as  to  authorize  either  Ferbache 
or  tbe  corporation  to  again  Indorse  it  to  a 
third  i>arty.  Had  the  indorsement  been  sim- 
ply "L.  R.  Ferbache,"  It  would  have  been  suf- 
ficient to  transfer  tbe  property  in  the  note 
to  plaintiff;  but  the  presumption  Is  that 
where  a  note  Is  made  payable  to  a  corpora- 
tion and  Is  Indorsed  by  a  person  signing  as 
an  officer  of  the  corporation,  the  indorsement 
la  a  corporate  act  1  Daniel  on  Negotiable 
Instruments,  S  410i  citing  Northampton  Bank 
T.  PepooD.  11  Mass.  288;  Lay  v.  Austin,  25 
Fla.  933,  7  South.  143;  Elwell  v.  Dodge,  33 
Barb.  (N.  T.)  336;  Falk  v.  Moebs,  127  U.  S. 
597,  8  Sup.  Ct  1319,  32  L.  Ed.  266. 

[I]  The  Indorsement  of  the  note  wtthont 


recourse  did  not  render  it  nonnegotlable.  L. 
O.  L.  §  5871. 

[7]  There  Is  no  breach  of  the  contract  oc- 
casioned by  the  fact  that  when  the  Oregon- 
Idaho  Company  contracted  to  deliver  to  Ford 
and  Williams  200,000,000  feet  of  logs,  to  be 
delivered  at  the  rate  of  not  less  than  10,000,- 
000  feet  the  first  year  and  from  15,000,000 
to  25,000,000  feet  each  succeeding  year,  they 
were  not  the  owners  of  that  amount  of  tim- 
ber ;  there  being  no  covenant  at  the  time  of 
the  contract  that  they  were  such  owners.  If 
by  purchase  from  others  or  by  purchase  of 
timber  land  from  time  to  time  they  furnish- 
ed the  amount  required  by  their  contract 
each  year,  the  question  as  to  when  they  ob- 
tained it  would  be  immaterial. 

[8]  In  view  of  our  holding  that  tbe  note 
was  negotiable  and  passed  by  Indorsement 
free  from  latent  equities  between  the  parties, 
the  testimony  was  Immaterial  in  any  event 
In  this  view  of  the  case  the  following  In- 
struction given  by  the  court  was  error :  "The 
note  being  nonnegotlable,  the  defendants 
Ford  and  Williams  are  entitled  to  show  any 
defense  thereon  which  they  had  against  tbe 
Oregon-Idaho  Company  at  the  time  the  notice 
of  the  assignment  at  the  note  was  given  to 
them." 

[I]  Irrespective  of  any  oral  testimony  or 
tbe  manner  In  which  the  note  was  Indorsed, 
the  following  sections  of  the  by-laws  of  the 
Oregon-Idaho  Company  confer  ample  author- 
ity on  the  president  of  the  corporation  to  In- 
dorse notes  of  the  company.  The  sections  re- 
ferred to  are  as  follows: 

"Section  1.  All  notes,  bonds,  mortgages,  or 
other  obllgatlonB  of  this  corporation  shall  be 
signed  by  the  president  vice  president  or  by 
tbe  secretary,  each  of  which  officers  Is  au- 
thorized to  affix  the  corporate  seal  to  any  or 
all  such  or  other  Instnunents  requiring  the 
same. 

"Sec.  2.  The  president  vice  presldoit 
treasurer,  or  the  secretary  shall  have  ao- 
thority  to  sign  all  drafts,  checks,  or  orders 
for  the  payment  of  money,  and  to  disburse 
money  or  moneys  on  behalf  of  this  corpora- 
tion." 

In  view  of  tbe  law  as  herein  set  forth, 
none  of  the  testimony  offered  by  defendants 
was  relevant  or  material,  and  the  court 
should  have  directed  a  verdict  for  plaintin 

The  Judgment  la  reversed,  and  a  new  trial 
granted. 

(«  Or.  161) 

WILLIAMS  V.  PACIFIC  SURETY  00.  et  aL 
(Supreme  Court  of  Oregon.  April  20,  1918.) 
Appeal  and  Bbsob  (1  1142V-AmBicANCB-: 

OVBRBULIKO  OF  DEMUBREB— PKBHISBIOn  TO 

Answbb. 

In  an  action  at  law  where  the  judgment 
of  tiie  trial  court  overmlini:  a  demurrer  to  the 
compIaiDt  Is  afBrmed,  tbe  Supreme  Court  will 
not  remand  the  case  with  directions  to  permit 
tbe  defendants  to  asKwer  on  the  merits ;  it  hav- 
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lag  BO  anthori^  to  determine,  on  affidavits  de- 
hors the  record,  the  qaeation  of  the  existence 
of  poeaibla  meritorioaa  defenses  wliich  were  not 

interiiosed. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  SS  4477,  4478;  Dec.  Dig.  | 
1142.*] 

On  petition  for  rehearing.  Petition  denied. 
For  f<Hrmer  opinion,  see  127  Pac.  14B. 

McBRIDE,  G.  J.  For  the  reasons  stated 
in  the  orlglrial  opinion  (127  Pac.  145),  to 
which  we  still  adhere,  the  petition  tor  re- 
hearing is  denied.  It  wonld  be  contrary  to 
the  uniform  practice  in  tills  court  and  a 
precedent  for  future  delay  should  we  In  an 
action  at  law  affirm  the  judgment  of  the 
court  below  overruling  a  demurrer,  and  at 
the  same  time  remand  the  case  with  direc- 
tions to  permit  the  defendants  to  answer  on 
the  merits.  While  in  equity  cases,  which 
are  tried  de  novo  in  this  court,  sudi  a  pro- 
cedure tias  been  permitted  in  a  few  instanc- 
es, there  Is  no  precedent  for  a  like  procedure 
tat  a  law  action.  Such  cases  come  to  us  upon 
the  case  made  In  the  court  below,  and  we 
bare  no  authority  to  hear  and  determine  on 
affidavits  dehors  the  record,  and  filed  for  the 
first  time  in  this  court,  the  question  of  the 
existence  of  possible  meritorious  defenses 
which  the  defendant  did  not  interpose  when 
It  had  an  opportunity.  The  rule  may  appear 
to  oi)erate  harshly  in  the  present  Instance, 
wherein  a  large  sum  of  money  is  Involved; 
but  the  result  Is  one  which  might  have  been 
averted  had  the  defendant  answered  when 
its  demurrer  was  overruled. 

The  application  to  remand  with  leave  to 
answer  Is  overruled. 


«6  Or.  309) 

OADSBT  T.  OADSBT  tt  aL 

(Supreme  Goart  of  Oregon.    April  30,  1913.) 

DivoBCE  a  809*)— Decrbe— Peotibions  rou 

Mai  NTEN  ANCB— MODIFICATIO  NS. 

A  decree  rendered  by  the  Supreme  Court 
on  appeal  which  grants  a  divorce,  and  awards 
the  custody  of  the  children,  and  makes  provi- 
sions for  their  maintenance  and  control,  is  sub- 
ject to  modification  in  the  circuit  conrt  as  to 
maintenance  and  control  to  the  same  extent  as 
if  originally  entered  ttiere. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  8  803;  Dec  Dig,  {  309.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  W.  N.  Gatena,  Jndge. 

Suit  by  Beatrice  L.  Gadsby  agakiat  Walter 
M.  Gadsby  and  another.  From  a  decree  for 
defendants,  plaintiff  appeals;  Reversed  and 
entered. 

C  M.  Idleman  and  O.  W.  Fulton,  both  of 
Portland  (Beach  St  Simon,  of  Portland,  on 
the  brtef).  for  appellant  W.  P.  La  Roche 
and  Chas.  H.  Carey,  both  of  Portland  (Sdina- 
bel  A  La  Roche  and  Carey  &  Ken,  all  of 
Portland,  on  the  brief),  for  respondents. 


McBRIDE,  a  i.  The  testlmonr  In  thb 
case  is  voluminous,  and  the  bulk  of  it  comea 
from  the  parties  and  their  immediate  rda- 
tlves,  whose  interference  In  the  domestic  af- 
fairs of  these  young  people  seema  to  have 
been  the  origin  of  their  difficulties.  In  view 
of  the  Interested  character  of  the  oral  tes- 
timony, we  rely  mostly  upon  the  correspimd- 
ence  between  the  [MirtleB,  and  tbls  indicates 
clearly  that  the  defendant  refused  to  be  rec- 
onciled to  his  wife,  and  repudiated  her  In  the 
strongest  language.  She  does  not  aivear  to 
have  an  ideal  disposition  and  temperamoit, 
but  there  Is  nothing  in  the  testimony  to  Jus- 
tify the  extreme  measures  indicated  by  de- 
fendant In  his  letters.  Taking  tbls  testimo- 
ny In  defendant's  own  handwrttlxig,  we  con- 
clude that  the  charge  of  desertion  is  made 
out  by  plaintiff.  There  1b  nothing  in  the 
contjention  that  defendant  was  the  owner  of 
the  real  property  described  in  the  complaint 
or  of  any  Interest  therein.  We  refrain  from 
puttii^  permanently  Into  the  reports  of  this 
court  any  account  of  the  recrlntlnatiooa  and 
disputes  between  the  parties  or  tbelr  rda- 
tives,  and  cont^  ouisdvea  wltli  menly  atat* 
tug  our  conelnsloiM. 

A  decree  will  be  mtered  here  grmntiDg 
plaintiff  a  divorce  from  defmdant  and  the 
custody  of  the  minor  diild,  and  reqairing  de- 
fendant to  pay  to  plaintiff  |35  per  mtrntfa 
toward  the  support  of  said  minor  child.  It 
will  t>e  further  directed  that  defendant  be 
allowed  to  visit  the  child  once  a  mouth  if  he 
80  desires,  and  that  he  be  respectfollj  re- 
ceived and  treated  on  soch  visits.  The  pro- 
visions as  to  maintenance  of  and  visiting 
the  child  are  subject  to  modlficatloa  in  the 
circuit  court  to  the  same  extent  as  If  tlUs 
decree  had  hem  originally  mtered  In  said 
court 


<«  Or.  79} 


SORENSON  T.  SMITH. 


(Supreme  Court  of  Oregra.    April  28^  1013.) 

Tbial  ($  150*)— TAKtNa  Case  fbox  Just— 
Monoir  FOB  Nonsuit  ob  Dzbectbd  Veb- 

DICT. 

Motions  for  a  judgment  of  nonsuit  and  for 
a  directed  verdict  in  defendant's  bvor  are 
tantamount  to  demurrers  to  the  evidence,  and 
the  same  rule  for  determining  the  suflidatcT  of 
the  testimony  is  applicable  to  each. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  H  346-948;  Dec.  Diin  18a«] 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  129  Pac.  7S7. 

MOORE,  3.  It  Is  maintained  In  a  petition 
fbr  rehearing  that,  slnoe  no  exeejition  was 
takm  to  the  Introdncthm  of  any  testimony 
tending  to  establish  the  idalntifl*s  caoae  of 
action,  errors  were  committed  by  this  conzt 
In  determining  that  the  contract  sued  npcm 
ms  within  the  statute  of  frauds  and  Inca- 
pable of  ratification  by  the  defendant,  exc^ 
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by  the  ezeeatlon  of  some  writing  adoi^ted  for 
that  pwpose,  and  In  concluding  that  the  mo- 
tion tOT  a  directed  Tcrdict  in  Smith's  favor 
shoold  hare  been  allowed. 

It  was  said  in  the  fonner  opinion  that  the 
request  for  a  directed  verdict,  made  after 
all  the  evidence  bad  been  reviewed,  snper- 
seded  the  denial  of  a  motion  for  a  Judgment 
of  nonsuit  interposed  when  the  plalatlfC  in- 
troduced her  testimony  and  rested  In  chief. 
Based  on  this  deduction  the  petition  states 
generally  that  It  must  be  supposed  that  the 
court  assumed  a  difTerence  between  the  two 
motions  and  refused  to  apply  to  the  regu^t 
for  a  directed  verdict  the  rules  of  law  gov- 
erning tuotions  for  a  Judgment  of  nonsuit 
The  latter  motion  probably  called  att^tion 
to  the  imrticulAr  defect  in  the  evidence 
whereby  it  was  asserted  that  a  cause  of 
action  had  not  been  established  snfflcleut  to 
be  submitted  to  the  Jury.  The  motion  for 
the  nonsnlt  having  been  denied,  the  defi- 
ciency in  the  evidence,  to  which  notice  had 
been  attracted,  would  be  remedied  If  pos- 
sible by  the  introduction  of  testimony  on  the 
particular  subject 

A  motion  for  a  Judgment  of  nonsnlt  and  a 
motion  for  a  directed  vodict  In  the  defend- 
ant's favor  are  tantamount  to  demurrers  to 
tbe  evidaice,  and  the  same  rule  for  deter- 
mining the  sufflclmcy  of  the  testimony  is 
alike  applicable  to  each.  A  motion  for  a 
directed  verdict  for  the  defendant,  however, 
te  geoaally  less  hazardous  to  the  plalntUTs 
rights  than  is  a  motion  for  a  Judgment  of 
nwisnit 

In  the  former  opinion  the  testimony  ad- 
mitted without  exception  was  deemed  com- 
petent, and  tt  was  lUao  considered  that  the 
statute  of  frands  as  far  as  It  related  to  8or- 
«i8on's  employer  was  waived  by  not  object 
Ing  to  tbe  admission-  cf  testimony  tendlB« 
to  show  that  the  contract  sued  itpon  was  not 
evidenced  by  any  writing.  From  an  original 
examination  of  tbe  entire  tnmscrlpt  of  the 
evideaiee  It  was  not  thongbt,  nor  from  a 
re-examination  thereof  is  it  now  believed, 
tlut  the  testtrnmy  so  rec^ved  without  ob- 
jection or  exception,  together  with  all  the 
Inferences  and  presomptifHit  reasonably  de- 
dndble  therefrom,  was  snflk^t  to  establtoh 
a  cause  of  aetitm  to  be  submitted  to  the 
Jury;  becanse  George  Sorenson,  the  plaln- 
tUTs assignor,  was  onployed  by,  and  was 
tlie  Bubagent  of,  F.  A.  Kribs,  that  no  priv- 
1^  of  contract  exlstod  between  snch  snb- 
stltoted  agent  and  the  defoidant  Charles  A. 
Smith,  and  tlie  latter,  nev»  having  stip- 
ulated In  writing  to  pay  a  commission  to 
tbe  sobagmt,  did  not  by  negotiating  tbe  sale 
of  the  lands  to  0.  P.  Bratnoler  and  the  Stor- 
ey-Brocher  Lumber  Company  ratify  Krib's 
employment  of  Sorenson. 

We  are  compelled  to  adhere  to  tbe  formw 
opinion,  and  the  petition  for  a  r^earlng  is 
denied. 


(68  Or.  189) 

WAOBNAAB  v.  BEIBMAM-WOODWABD 
CO.  et  aL 

(Supreme  Court  of  Oregon.    AprU  2D,  1018.) 

1.  Pij:adinq  (6  277*)  —  Arswkb  —  Suppli- 
UENTAL  Answer. 

Under  L.  O.  L.  |  108,  providing  tbat  plain- 
tiff and  defuidant  respectlTely,  may  be  allowed 
on  motion  to  make  a  supplemental  complaint 
or  answer  alleging  facts  material  to  the  case 
occniTing  after  tbe  former  complaint  or  answer, 
a  defendant  intending  to  rely  upon  a  default 
judgment  against  a  cod^ndant  as  a  bar  to  a 
judgment  against  himself  Should  do  so  by  a  sup- 
plemental answer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {  834;  Dec  Dig.  |  277.*] 

2.  JUDGHEHT    (I  240*}— PASTUS-nJOXnT  0B> 
XlOATIOn. 

Judgment  tbr  plaistUT  m  a  Joint  note 
should  be  entered  against  all  the  defendants 

Bliown  to  be  liable  alike  as  between  themaelvea 
and  the  plaintiff. 

[Ed.  Note.— For  other  cases,  sec  Judgment, 
Cent  Dig.  §{  423-426;  Dec.  Dig.  f  24a*] 

it.  Appeai.  ano  E!bbob  (I  1163*)— BiODincA- 
nOH— ConmTDTIONAL  PBOVmONS. 

Under  the  authority  of  Const  amend,  art. 
7,  S  »,  approved  November  8,  1910,  tliis  court, 
when  it  can  determine  that  the  lower  court 
should  have  entered  a  judgment  against  all  tbe 
defendants  In  an  action  on  a  note,  should  diange 
the  judgment  of  the  lower  court  so  as  to  make 
it  one  judgment  egainst  all  the  defendants. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  4507-4612;  Dec.  Dig.  8 
1153.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  J.  P.  Karanangh,  Judge. 

Action  by  Peter  Wagenaar  against  the  Bee- 
man-Woodward  Comi>any,  a  corporation,  and 
others.  Judgment  for  plaintlif,  and  defend- 
ant Smith  appeala  Judgment  of  circuit 
court  modified  so  as  to  make  It  one  Judgment 
against  all  the  defendants. 

This  is  an  action  at  law  to  recover  the 
amount  due  on  a  promlasory  note  execoted 
by  the  ddHmdants  of  which  here  fbUews  a 
copy:  "13000.  PorUand,  Ore..  10-7-1808. 
One  year  after  date  we  promise  to  pay  to 
tbe  order  ot  Peter  Wi^enaar  $8000  at  Bits- 
Tllle,  Washington,  valne  received  with  tn- 
torest  at  10  per  cent  per  annum.  Beeman- 
Woodward  Co.,  by  Knfns  a  Holman,  Treas. 
Lewis  y.  Woodward,  Vice  Pres.  Milton  G. 
Sndtb.  P.  F.  Clodlna.  Jnlins  Beeman.  Ihie 
10-7-1900."  Tbe  execotloa  and  delivery  of 
the  note  are  substantially  admitted  by  the 
defendants.  lOlton  O.  Smith,  tbe  on^  an- 
swerlng  defendant,  interposes  as  bis  single 
affirmative  defense  substantially  this:  That 
he  signed  the  note  only  for  the  accommoda- 
tion of  the  Beeman-Woodward  Company, 
knowing  which  the  plalntlfC  and  other  cred- 
itors of  the  company  entered  into  an  agree- 
ment with  it  wherry  It  shoold  surrender  all 
its  property  to  one  S,  <X  Spencer  with  power 
to  reduce  the  same  to  money,  and  apply  It  on 
the  debts  of  the  company  to  the  subscribing 
creditors  which  should  thereby  discharge  all 
those  debts.    Smith  claims  that  this  exon- 
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erates  hlin  from  sH  UabiUty  on  tbe  note. 
The  afflnnatlTe  defense  was  trarersed  by  the 
reply.  The  drcnit  mart  found  that  the 
plaintiff  never  signed  the  contract  or  agree- 
ment mentioned,  althoogh  a  number  of  other 
creditors  of  the  Beeman- Woodward  Cbmpany 
did  sign  it  A  Judgment  was  entered  for  the 
plaintiff  according  to  the  prayer  of  his  com- 
plaint, and  the  defendant  Smith  appeals. 

E.  B.  Watson,  of  Portland  (Watson  & 
Beekman,  of  Portland,  on  the  brief),  for  ap- 
pellant S.  a  Spencer,  of  Portland  (Wilbur, 
Spencer  ft  Dlbtil^  of  Portland,  on  the  brief), 
for  reapondenta. 

BURNEfTT,  J.  (after  stating  the  facts  as 
above).  [1]  It  appears  In  tbe  abstract  that 
the  cause  was  at  Issoe  between  the  ^ahitlff 
and  the  defendant  Smith  on  July  8,  1910. 
when  tile  reply  was  filed  traversing  all  the 
allegations  of  tbe  answer.  The  summons 
was  served  on  the  defendant  Beunan  by 
publication  and  on  October  10,  1910,  the 
court  entered  Beeman's  deftnlt  together 
with  a  judgment  against  him  as  demanded 
In  the  complaint  with  an  order  to  sell  cer- 
tain attached  real  property  belonging  to 
him.  It  is  argued  by  Smitii  that.  Inasmuch 
as  the  note  sued  upon  was  a  Joint  oblation 
and  not  Joint  and  several,  the  court  by  ren- 
dering a  Judgment  against  Beeman  on  his 
default  Uscharged  Smitht  and  that  the  suh- 
sequent  Judgment  against  the  latter  was  at 
least  erroneous.  If  Smltii  had  Intended  to 
rely  upon  the  Beeman  Judgment  as  a  bar 
to  a  Judgment  against  himself,  he  shonld 
have  taken  advantage  of  It  by  a  supplemen- 
tal answo-.  By  section  108,  L.  O.  L-,  "plain- 
tiff and  defendant  respectively  may  be  al- 
lowed on  motion  to  make  a  supplemental 
complaint,  answer  or  reply,  alleging  facts 
material  to  the  case  occurring  aft^  the 
formw  complaint,  answer  or  n^ty."  This 
is  a  Btatatory  rule  analogous  to  the  com- 


mon-law pleading  of  puis  darr^  oimtlim- 
anc^  and,  if  a  party  would  r^  npra  any- 
thing occurring  since  the  issues  were  Joined, 
it  Is  his  duty  to  bring  It  before  the  court 
by  a  proper  pleading.  31  Cye.  493;  Trotter 
V.  stayton,  45  Or.  301,  77  Pac  395.  This 
question,  never  having  been  presented  to  the 
circuit  court  by  proper  pleading,  cannot  be 
considered  here.  The  circuit  court  having 
found  as  a  fact,  and  very  properly  too,  as 
we  read  tAe  testimony,  that  tbe  plaintiff 
was  not  a  party  to  the  agreement  b^ween 
the  Beeman-Woodward  Company  and  others 
of  its  creditors  about  the  dispositlcHi  at  Its 
property  in  payment  of  their  claims,  that 
contract  must  be  laid  out  of  the  cas&  It  Is 
res'  Inter  alios  actos.  This  is  an  ordinary 
action  at  law  to  recover  the  money  due  <& 
a  promissory  note  signed  by  the  defendants 
as  makers.  Tbe  only  defense  Interposed  by 
tbe  answer  has  been  overcome  as  found  by 
the  circuit  court  We  cannot  say  there  is 
no  testimony  to  sustain  this  finding.  On 
the  contrary,  the  nonpartlclpatlon  by  the 
plaintiff  in  the  composition  agreement  Is  la 
our  Judgment  amply  sustained  by  tlie  erlr 
dence. 

[f]  Tbe  obligation  sued  upon,  however, 
was  Joint,  and  hence  Judgment  should  have 
been  mtered  against  all  the  def^dants  ss 
they  were  all  shown  to  be  liable  alike  as  be- 
tween themselves  and  the  plalntUT. 

[S]  Equipped  with  authority  to  that  end, 
as  we  are  by  section  3  of  article  T  of  tbe 
state  OonsUtutlon  in  Ita  present  form,  we 
bold,  up<m  the  date  b^ore  us,  that  the  Judg- 
ment of  the  circuit  court  should  be  cbanged 
so  as  to  make  it  one  Judgment  against  all 
the  defendants,  and  the  determination  of  the 
case  by  the  court  below  will  be  modified  ac- 
cordingly. 

MOOREJ,  J.,  took  no  part  in  the  considera- 
tion of  this  case  and  BEAN,  J^.,  zeserves  tbe 
right  to  dlssait 
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UcCBSA  T.  HINKSON  et  oL 
(Snpreme  Court  of  OresoD.    May  13,  1918.) 

1.  Vkndos  and  Pdrchabbr  (S  81*)  —  Optioh 

OF  SAI*— RlBCIBSION—CONTBAOT  — MUTCAI. 
MXSTAKB. 

Where  complainant  received  from  defend- 
ants an  option  for  the  sale  of  certain  selections 
of  uneurveyed  public  land,  both  parties  believing 
that  the  deacriptloni  when  rarTeyed  would  con- 
tain 400  acres,  and  by  reaaon  m  the  fact  that 
the  land  was  subaeauently  Incloded  in  fraction- 
al townsbipB  tbe  descriptions  contained  only 
224.41  acres,  complainant  was  entitled  to  reacia- 
aion  because  of  a  ojaterial  deGcioier  in  the 
qaantity  of  land  arising  from  m  mutual  mistake 
of  tbe  parties,  though  there  waa  no  fzaud. 

[Ed.  Note.— For  other  (ases,  see  Vendor  and 
Parchaser,  Cent.Dlg.  H  35-37 ;  Dec-Dig.  {  31.*] 

2.  Yendob  and  Pubchasib  (I  81*)  —  OOK- 

TKACT— RUCIBSION  — MIBTAKK. 

Innocent  and  mutual  mistake  alone  is  suf- 
6cieot  to  justify  rescission  of  a  contract  for  tbe 
sale  of  land  when  the  mistake  is  so  material 
that,  if  tbe  truth  bad  been  known  to  the  par- 
ties, the  agreement  would  not  have  been  made. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Porchfter,  CenLDig.  H  SS-37;  i>ecDig.  |  31.*1 
8.  Cancellation  or  iHSTBUmmiB  (|  4*)  — 

Mutual  Histakb. 

Tbe  party  against  whom  a  contract  for  tbe 
sale  of  real  property,  made  under  matnal  mis- 
cake  of  material  facts,  will  not  be  specifically 
enforced,  is  generally  entitled  to  lesclnd. 

[Ed.  Note.— For  other  cases,  see  CancMlatiw 
of  Instramenta,  C«it.  Dig.  S  48;  Dec:  Dig.  { 
4.»] 

Appeal  from  Circuit  Court,  Lane  County; 
Ijawi-ence  T.  Harris,  Judge. 

Suit  by  J.  E.  McCrea  against  A.  H.  Hlnk- 
8on  and  another  to  rescind  an  option  con- 
tract for  tbe  sale  of  real^.  Decree  for  com- 
plainant, and  defendants  appeaL  Affirmed. 

TUs  is  a  suit  to  rescind  an  option  con- 
tract. Defendants  appeal  from  a  judtmoat 
In  favor  of  plaintiff. 

The  facta  appearing  from  the  record  are 
mm  fo:iow8:  On  August  4,  1909,  defendants 
executed  to  plaintiff  a  written  contract, 
whereby,  in  couEdderatlon  of  the  earn  of 
$200  paid  by  J.  E.  HcCrea,  they  agreed  to 
sell  him  tbe  selections  covering  the  N.  W. 
%  and  the  W.  of  the  N.  E.  ^  of  section  5. 
and  the  B.  %  of  N.  W.  44  and  M.  %  of  N. 
B.  U  of  section  4,  all  In  township  16  S.. 
range  SB.  J.  E.  McCrea  ai^eed  to  pay  tbe 
sum  of  112,000  for  tbe  above  selections  and 
tbe  lands  covered  thereby,  tbe  ¥200  to  be 
applied  on  Qie  purchase  price  if  the  pnrdiase 
was  paid  within  30  days  from  the  date  of  the 
contract,  or  witbln  such  farther  time  as  tbe 
parties  might  mutually  agree  upon.  It  was 
provided  and  understood  that  the  f 200  should 
be  for  an  option  tor  30  days  from  the  date  of 
the  contract,  and  that,  in  the  event  tbat  no 
further  payment  was  made,  aucb  sum  should 
then  be  forfeited.  Hinkson  and  Nlcolle  agreed 
to  execute  assignments  of  such  rights  "to 
the  said  selections  and  tbe  lands  covered 
thereby"  to  J.  K  McCrea.  On  September  3, 
1906;  plaintur  made  a  further  payment  of 


$1,500,  in  consideration  of  which  defendants 
extended  the  time  60  days.  Both  plaintiff 
and  defendants  had  examined  tbe  lands  pri- 
or to  the  time  they  were  sarveyed.  The 
townships  on  the  north  and  west  thereof  bad 
been  sarveyed.  Settlers  had  surveyed  town- 
ship 16  8.,  range  3  E.,  and  had  marked  lines 
corresponding  to  those  on  the  north  and 
west  upon  the  assumption  tbat  the  township 
would  be  of  normal  dimensioDa,  so  that  each 
Ibgal  subdivision  would  be  of  substantially 
the  usual  size.  Guided  by  these  surveys 
plaintltTs  agent  checked  tbe  survey  made 
by  the  settlers,  and  estimated  the  timber  on 
the  laud  In  question.  The  United  States 
survey  was  made  between  the  7th  and  10th 
days  of  July,  1909.  This  was  not  known  to 
tbe  parties  at  the  time  of  the  making  of  the 
contract  Tbe  survey  was  not  approved  by 
the  Surveyor  General  until  January  22, 1910, 
nor  accepted  by  the  Ck>mniissioner  of  the 
General  Land  Office  until  May  2,  1911. 

Prior  to  August  4,  1909.  tbe  Northern  Pa- 
cific Hallway  Company  had  filed  In  tbe  Unit- 
ed States  Land  Office  Its  selection  list  for 
the  lands,  which,  when  surveyed,  would  be 
described  as  the  N.  W.  M  and  the  W.  ^  of 
tbe  N.  E.  14  of  section  &,  In  Ueu  of  240  acres 
of  land  theretofore  relinquished,  and  In  such 
selection  list  the  area  of  tbe  selected  .lands 
was  stated  to  be  240  acres.  Abraham  Meis- 
ter  filed  at  the  land  office  bis  application  to 
select  the  lands  which,  when  surveyed,  would 
be  described  as  the  E.  ^  of  the  N.  W.  H  and 
N.  H  of  the  N.  E.  %  of  section  4,  In  Ueu  of 
160  acres  relinquished  by  him,  in  which  ap- 
plication the  area  of  the  lands  applied  for 
was  stated  to  be  160  acres,  these  being  the 
selections  referred  to  in  the  contract  be- 
tween the  parties.  It  appears  that  they 
knew  that  the  north  line  of  the  township  was 
a  line  of  correction,  yet  all,  tbe  parties  con- 
cerned contemplated  that  tbe  lands,  when 
sarveyed,  would  be  described  as  in  the  con- 
tract, and  that  the  acreage  would  approxi- 
mate that  mentioned  in  the  selection  list, 
namely,  400  acres.  When  the  surveys  of 
township  16  S.,  range  3  E.,  were  finally  ap- 
proved, they  showed  that  the  township  wai 
so  small  that,  after  laying  off  the  S.  W.  % 
and  the  S.  E.  ^  of  sections  4  and  6,  there  re- 
mained only  174.76  acres  In  the  N.  ^  of  sec- 
tion 4,  and  only  175.76  acres  In  the  N.  %  of 
section  6,  which  were  divided  Into  four  lots 
In  each  section.  On  account  of  the  shortage 
In  the  surveys,  there  were,  as  described  In 
the  contract,  173.61  acres.  Instead  of  approx- 
imately 400  acres,  as  contemplated  by  the 
parties.  It  also  appears  that  prior  to  tbe 
Meister  application  Martin  C.  Broom,  a  qual- 
ified homestead  entryman,  pursuant  to  the 
homestead  laws,  made  settiement  upon  the 
land  intended  to  covered  by  the  Meister 
application,  and  established  bis  residence  up- 
on the  land  afterward  designated  as  lot  3  of 
section  4,  and  by  reason  thereof  the  Meister 
application   was   canceled.     The  plaintiff 
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learned  of  sncb  shortage  tn  acreage  snbse- 
queat  to  mafelng  the  paymwts.  FlalntUE  no- 
tified defendants  tbat  be  rescinded  tbe  agree- 
meat  tor  tb»  purchase  of  the  lands,  and  on 
November  4,  1909,  demanded  the  return  of 
such  payments.  IheK  Is  no  allegation  of 
fraud  on  the  part  of  defendants.  They  ten- 
dered an  assignment  of  th^  Interest  in  the 
applications  and  the  lands  described  in  tbe 
option  contract. 

L.  E.  Bean,  of  Eugene  (S.  P.  Ness,  'Williams 
&  Bean,  all  of  Eugene,  on  the  brief),  for 
appellants.  J.  C.  Veazle,  of  Portland  (Vea- 
zie  &  Veazie,  of  Portland,  and  Potter  & 
Bryson,  of  Eugene,  on  tbe  brieQ,  for  re- 
spondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  contention  of  the  defendants  la  that  at 
the  time  the  option  was  given  and  the  pay- 
ments were  made  the  land  had  been  actually 
surveyed  and  the  lines  marked,  and  plalntUf 
by  the  exercise  of  reasonable  diligence  could 
Iiave  ascertained  the  area;  that  plaintiff 
and  defendants  were  familiar  with  the  meth- 
od of  securing  surveyed  and  unsurveyed  land 
with  scrip,  and  were  aware  that  sectlous 
4  and  6  would  either  be  in  excess  of  640 
acres  to  each  section,  or  that  there  would  be 
a  deficiency  in  the  area ;  that  plaintiff  pur- 
chased at  hl8  hazard  as  to  quantity.  The 
contract  of  the  Northern  Pacific  Railway 
Company  provided  that,  in  case  of  failure 
to  obtain  title  to  any  portion  of  the  land 
embraced  in  Its  contract,  the  sum  of  $10  per 
acre  should  be  refunded,  and  that  in  the 
event  of  an  excess  in  the  acreage  such 
amount  Iter  acre  should  be  paid  for  the 
excess. 

[1]  In  the  negotiations  plaintiff  first  offer- 
ed ?22  per  acre,  and  afterward  $30  per  acre, 
making  in  the  'aggregate  $12,000  for  400 
acres.  It  therefore  appears  that  six  of  the 
10  40-acre  tracts,  or  legal  subdivisions,  which 
were  the  subject-matter  of  the  option  eon- 
tract  and  supposed  to  be  In  the  north  tier 
of  the  40*8,  were  found,  except  as  to  a 
small  fraction  thereof,  not  to  exist.  In  so 
far  as  the  contract  Is  concerned,  it  does  not 
affect  these  subdivisions  any  more  than  if 
they  had  been  swallowed  up  by  an  earth- 
quake. On  account  of  the  townships  on  two 
sides  of  the  one  in  which  the  land  described 
was  expected  to  be,  when  surveyed,  both 
parties  seem  to  have  anticipated  that  this 
one  would  be  about  the  normal  size,  and 
that  the  land  embraced  in  the  option  agree- 
ment would  approximate  400  acres.  There 
was  a  mutual  mistake  as  to  the  area  of  land 
that  co\ild  be  obtained  by  virtue  of  tbe 
selections.  Under  the  influence  of  the  error 
common  to  both  parties,  the  agreement  was 
filtered  into.  Its  prejudicial  coosequeuces 
to  the  plaintiff  are  the  same  as  if  tbe  defend- 
ants had  designedly  agreed  to  sell  plaintiff 
224.41  acres  of  land  to  which  they  had  no 
rlfi^t  whatever.  No  laches  can  be  imputed 
to  plalntlfl  In  tin  transaction.    It  was  a 


gross  mistake,  as  to  the  eilstence  of  the 
larger  part  of  the  subject-matter  of  the  con- 
tract, and  entitles  tbe  plaintiff  to  a  rescis- 
stm.  Ilrebaugh  v.  Bfiitley,  130  Pac.  1129: 
Baboodc  T.  Day,  104  Pa.  4.  8;  Newton  v. 
Tolles,  66  N.  H.  136,  19  Aa  1092.  9  U  B.  A 
SO,  49  Am.  St  Rep.  S93;  Kares  r.  Covdl, 
180  Mass.  206,  62  N.  E.  244,  91  Am.  St  B^. 
271;  1  Story,  Equity  Juris.  (13th  Ed^  1 142; 
2  Warvelle  on  Vendors  (2d  £:d.)  |  908; 
Floetlng  V.  Horowits,  120  AppL  Dir.  492, 
104  N.  T.  Supp.  1087;  Copeland  Tweedle 
61  Or.  803,  122  Pac.  302.  The  pnrdiaset 
may  resdnd  in  case  of  a  material  deficiency 
In  the  quantity  of  land  contracted  for  In 
the  absence  of  acts  on  Ids  part  which 
amount  to  an  estoppel ;  and  it  is  not  mate- 
rial that  there  was  no  fraud  on  the  port 
of  the  vendor.  Where,  however,  tbe  defi- 
ciency is  not  material,  and  is  not  such  as 
to  affect  the  enjoyment  of  the  land  con- 
tracted tor,  the  purchaser  cannot  rescind 
on  that  account,  at  least  where  there  is  do 
fraud  on  the  part  of  the  vendor.  8&  Cyc 
pp.  1415,  1416. 

12]  Relief  will  be  granted  when  a  mistake 
Is  BO  material  that,  if  the  truth  tkad  been 
known  to  tbe  parties,  the  agreement  would 
not  have  been  made.  And  if  quantity-  alter- 
ed Into  consideration  In  fixing  the  pricey  and 
the  price  was  fixed  upon  an  estimate  of 
quantity  that  proves  grossly  incorrect,  r^ef 
will  be  granted.  It  Is  not  necessary  that 
fraud  be  shown  In  order  to  obtain  relief. 
Innocent  and  mutual  mistakes  alone  are- 
sufflcient  grounds  for  rescission  and  other 
relief.  Blgham  v.  Madison,  103  Ten  a.  35S, 
52  S.  W.  1074,  47  L.  B,  A.  267,  268.  The 
defendants  could  not  maintain  a  suit  for 
tbe  specific  performance  of  the  contract  be- 
cause it  would  be  inequitable.  Pickering 
v.  Pickering,  38  N.  H.  400,  407,  408;  East- 
man V.  Plummer,  46  N.  H.  464,  479. 

[3]  A  party  against  whom  a  contract,  made 
under  a  mutual  mistake  of  material  facts, 
will  not  be  spedflcally  enforced,  is  generally 
entitled  to  rescind.  Pomeroy  on  Contracts. 
I  260.  There  may  be  exceptions  to  the  rule, 
but  this  case  does  not  fall  within  them. 
When  the  parties  have  agreed  upon  Oie  sale 
by  one  and  the  purchase  by  the  other  of 
about  400  acres  of  land  for  $12,000,  it  woold 
be  inequitable  and  unconsdomible  to  compel 
plaintiff  to  accept  175-61  acres  at  that  price, 
especially  under  an  executory  contract  (2 
Warvelle  on  Vendors  [2d  Ed.]  |  906),  wbere 
the  price  was  arrived  at  by  computing  It 
at  $30  per  acre.  There  was  really  no  con- 
tract to  that  effect  39  Cyc.  1583 ;  1  Story, 
Equity  Juris.  {13th  Ed.)  {  144;  O'Conn^ 
V.  Duke,  29  Tex.  299,  94  Am.  Dec.  282;  '2 
Warvelle  on  Vendors  (2d  Ed.)  }  909 ;  Cbstle- 
man  v.  Castleman,  184  Mo.  432,  83  S.  W.  757. 

It  is  unnecessary  to  consider  what  woold 
have  been  the  effect  if  there  had  been  a 
small  deficiency  in  the  amount  of  the  land, 
or  tbe  other  question  r^erred  to  in  tbe  case 
It  is  dear  that  the  land  mm  wliat  plain- 
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tiff  dealred  to  obtain,  and  what  the  defend- 
iiDta  intended  to  aell  a  certain  right  to.  It 
was  not  the  mere  scrip  or  applicatlonB 
made  for  land  which  did  not  exist,  as  de- 
Bcrlbed  in  the  option  contract. 

The  decree  of  the  lower  court  should 
therefora  Iw  afflrmed ;  and  U  Is  m  ordered. 


(6S  Or.  US) 

STBWABT  T.  WILU 
(Supreme  Coart  of  Oregon.    Hay  18,  1913^ 

1.  BaOKEBS  (I  60*>— SaJM— NBOOTUnOHS— 
PSBFOUCAirOB  or  GOHTHaCT— BlOHT  TO  OOH- 
IQSSIORS. 

When  a  brokM  employed  to  negotiate  a 
■ale  of  land  withoQt  fault,  fraud,  concealment, 
or  Other  improper  practice  prodacea  a  purchaser 
with  whom  the  owner  mafeet  a  valid  and  en- 
forceable contract  for  the  aale  of  the  prentiaes, 
the  broker  baa  earned  hie  comminion,  thoofb 
the  contract  la  never  carried  ouL 

{Ed.  Mote.— For  other  caKS,  see  Brokent' 
Gent  Dig.  I  91 ;  Dee.  Dig.  S  W.*] 

%  Bboxkbs  a6S*>*BxoHAiiaE  or  PBonarr 

—Right  to  CoiaaBsioNB. 

Where  a  broker  employed  to  make  an  ex- 
change ot  property  represented  to  defendant, 
hia  client,  that  the  other  party  to  the  contract 
had  a  perfect  title  to  the  land  he  was  to  con- 
vey to  defendant,  and  the  contract  of  «rcbange 
was  thereupon  executed,  but  was  never  carried 
ont  because  such  title  was  not  good,  the  broker 
conld  not  recover  commiseions  on  the  theory 
that  he  had  performed  his  engagement  by  pro- 
ducing a  person  with  whom  Us  client  executed 
a  contract  of  excliaDge. 

[Ed.  Note.— For  other  caaes,  see  Brokers, 
Cent  Dig.  li  TO,  81,  94-96;  Dec  Dig.  i  68.*1 

Appeal  from  Circuit  Court;  Marlon  Conn- 
ty ;  Percy  R.  Kelly,  Judge. 

Action  by  S.  B.  Stewart  against  Qeorge 
"Win.  Judgment  for  defoidant,  and  plain- 
tlfr  appeals.  Afflnned. 

This  1b  an  acQon  1^  S.  B.  Stewart  against 
George  Will  to  recover  a  broker's  oouunlssion 
for  the -allied  negotiation  of  the  aale  of  real 
proper^.  The  defendant  on  July  23,  1910, 
executed  to  the  plaintiff  a  writing,  authoriz- 
ing Urn  to  aell  bis  farm  of  275  acres  in 
Marlon  county,  Or.,  at  $100  an  aare,  or  to 
exchange  the  land  for  other  real  property, 
and  In  case  the  premises  were  disposed  of  Will 
promised  to  pay  Stewart  a  commission  of  5 
per  cent  of  the  stipulated  purchase  price. 
The  plalntur  secured  as  a  buyer  A.  M.  Ab- 
bott, with  whom  cbe  defendant  entered  Into 
a  written  contract  fo"  the  sale  of  the  farm  at 
427,500,  In  consideration  for  which  Abbott 
agreed  to  pay  in  cash  $2,900,  to  convey  by  a 
good  and  sufficient  warranty  deed  a  farm 
of  150  acres  In  Clarke  county,  WaslL,  subject, 
however,  to  a  mortgage  of  $4,600,  the  pay- 
ment of  which  the  defendant  assumed.  Ab- 
bott further  agreed  to  assign  to  Will  a  prom- 
issory note  of  $6,600  secured  by  a  mortgage 
of  ^  acres  of  land  in  Sherman  county, 
Or.,  and  also  to  execute  to  Will  a  promissory 
note  for  $4,500,  to  be  secured  by  a  trust  deed 
of  T  acres  of  land  at  Falls  OUy,  Polk 


county,  Or.,  10  acres  near  Hosier,  Wasco 
county,  and  3  acres  and  1%  lots  In  Ohehalls, 
Lewis  county,  Wash.  Abbott  stipulated  to 
furnish  abstracts  of  the  title  to  the  real  prop- 
erty which  he  was  to  convey  in  fee,  and  in , 
trust,  and  also  to  the  land  upon  which  he 
held  the  mortgage  for  $6,600.  The  abstracts 
furnished  pursuant  to  such  agreement  did 
not  show  a  perfect  title  In  Abbott  to  any 
of  the  tracts  of  land,  and  also  disclosed  that 
the  $6,600  mortgage  was  a  subsequent  11ml 
For  these  reasons  Will  refused  to  execute 
to  Abbott  a  deed  of  the  Marion  oounty  land. 

The  complaint  is  based  on  the  theory  tha^ 
the  plaintiff  having  secured  a  purchaser 
with  whom  the  defendant  entered  into  a 
written  contract,  the  commission  was  there- 
by earned.  The  answer  denied  some  of  the 
averments  of  the  complaint,  and  for  a 
further  defense  alleged  that  the  plaintiff  bad 
reivesented  to  the  defendant  that  Abbott's 
title  to  the  several  tracts  of  real  properly 
was  good  and  merchantable,  when  the  title 
thereto  was  imperfect,  setting  forth  the  al- 
leged defects  therein.  The  reply  put  in  Issue 
the  allegations  of  new  matter  in  the  answer, 
and  the  cause  being  tried  reaulted  in  a  ver- 
dict and  Judgment  for  the  defendant,  and 
the  plaintiff  appeals. 

H.  W.  SeitB,  of  Portland,  for  appellant 
John  W.  Reynolds,  of  Portland  (Fleg^  & 
Reynolds,  of  Portland,  and  George  0.  Bing- 
ham, of  Salem,  on  the  brief),  fbr  respond- 
ent 

MOORE,  J.  (after  sUting  the  facts  as 
above).  [I]  Several  errors  are  assigned,  but 
none  of  them  will  be  considered  except  the 
request  for  a  directed  verdict  for  the  plain- 
tiff. The  rule  is  quite  general  that  when  a 
broker  employed  to  negotiate  the  sale  of 
land,  without  foult,  fraud,  concealment,  or 
other  improper  practice,  produces  a  purchas- 
er with  whom  the  owner  makes  a  valid, 
binding,  and  enforceable  contract  for  the 
sale  of  the  premises,  the  commission  has 
been  earned,  though  the  contract  for  the 
sale  of  the  land  is  never  carried  out  23 
Am.  &  Eng.  Law  (2d  Ed.)  017;  Wilson  v. 
Mason,  168  lU.  804,  42  Pac.  134,  49  Am.  St 
Rep.  162;  Francis  v.  Baker,  45  Minn.  83, 
84,  47  N.  W.  452.  "When  the  broker,"  says 
Mr.  Justice  Loring  in  Roche  v.  Smith.  176 
Mass.  695,  599,  98  N.  E.  152,  154  (61  L.  E.  A. 
610,  79  Am.  St  Rep.  345),  "knows  that  the 
customer  produced  by  him  has  not  a  title, 
and  omits  to  tell  his  prhidpal  of  that  fact 
he  has  not  acted  In  good  faith,  and  has  not 
earned  his  commission." 

[2]  A.  F.  Flagel,  as  defendant's  witness, 
testified  that  the  plaintiff  told  him  that  he 
had  stated  to  Will  at  the  time  the  exchange 
of  the  land  was  proposed  that  the  title  to 
all  of  the  real  property  to  be  conveyed  by 
Abbott  was  clear,  except  as  to  land  In  Cheha- 
lis,  Wash.  Edward  Will,  as  defendant's  wit- 
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neas,  In  answer  to  tbe  Iniiiilry:  "Were  yon 
preseat  In  the  Bank  of  Woodtram  when  Mr. 
Stewart  and  Mr.  Abbott  and  your-  fttther  was 
present,  the  time  negotiations  were  being 
had  In  reference  to  this  exchange  of  land? 
Tee.  sir.  What,  If  anything  was  sold  by 
Mr.  Stewart  at  that  time  or  by  Mr.  Abbott 
In  Ur.  Stewart* 8  presence  with  r^erraoe  to 
the  title  of  the  property?  To  which  proper- 
^?  The  property  of  Mr.  Abbott  The  prop- 
erty was  to  be  dear,  dear  title,  all  but  that 
mortgage  on  the  Clark  connty  property."  In 
the  case  at  bar  there  was  tesUmony  recdved 
at  the  trial  from  whidi  the  jury  might  rea- 
s<Hiably  have  concluded  that.  In  order'  to  se- 
cure a  contract  for  the  exchange  oC  tiie 
land,  Stewart  represented  to  Will  that  Ab- 
bott's title  to  the  property  to  be  conveyed  or 
mortgaged  to  the  defendant  was  free  from 
all  incumbrances,  except  as  to  mortgi^es 
on  land  In  the  stote  of  Washington.  The 
abstracts  submitted  by  Abbott  dlscloeed  ia- 
fecta  In  the  title.  The  plaintiff  probably  sup- 
posed the  title  was  perfect,  but  representing 
it  as  such  did  not  make  it  so,  and  he  Is  re- 
sponsible for  such  declarations.  No  error 
was  committed  in  refu^ng  to  direct  a  ver* 
diet  for  Stewart. 

All  the  testimony  given  at  the  trial  has  been 
attached,  and  made  a  part  of  the  Mil  of 
exceptions.  From  a  careful  examination  of 
the  entire  testimony,  we  camiot  say  there  is 
no  evidence  to  support  Qie  verdict  Const 
Or.  art  7,  S  8. 

The  Judgment  la  therefore  affirmed. 

(66  Or.  U3) 

LOVELAOB  T.  METEB  et  aL 
(tSnpreme  Court  of  Oresoo.    April  29,  1913.) 

MOKTOAQES  (I  4U0*)— FOHICLOSUBB— BUBDCIT 

OF  PbOOF. 

The  bnrdeu  was  upon  defendant  In  an 
action  to  foreclose  a  mortgage,  to  prove  an  al- 
leged agreement  to  extend  the  time  upon  a  se- 
cured note,  and  that  additional  interest  was 
/laid  and  accepted  pursuant  to  such  agreement 
[Bd.  Note.— Fior  other  cases,  aee  Mortgages, 
Oent  Dig.  ||  184»-1852 ;  Dec.  Dig.  |  4m*} 

Appeal  from  Circuit  Court,  Clackamas 
County ;  J.  U.  Campbell,  Judge. 

Suit  by  J.  F.  Lovelace  against  Alexander 
Meyer,  Katherlne  M.  Dwyer,  and  another. 
From  a  decree  for  plalntifl,  defendant  Dwyer 
appeals.  Affirmed. 

This  is  a  suit  to  foreclose  a  mortgage  giv- 
en to  secure  a  promissory  note  for  $1,250, 
with  interest  at  6  per  cent  per  annum. 
Katherlne  Dwyer  answered,  setting  up  as  a 
dtfense  that  before  the  note  became  due 
she  agreed  with  plaintiff  that  the  time  of 
payment  should  be  extended  for  one  year 
upon  the  payment  of  2  per  cent  additional 
interest,  which .  she  alleged  she  had  made. 
This  was  denied  in  the  reply.  The  plaintiff 
was  granted  a  decree,  and  d^endant  Kath- 
erlne Dwyer  appeals. 


Ghristopherson  &  Matthews,  of  Portland, 
for  appellant  B.  W.  BarUeCt^  of  Eetacada, 

for  respondent 

McBBIDB,  O.  3.  The  burdoi  of  proof 
was  upon  the  defoidant  to  prove  that  the 
agreement  to  extend  the  time  npon  the  de- 
fendant's noto  was  in  &ct  made,  and  that 
the  additional  interest  was  in  fact  paid  and 
accepted  In  pursuance  to  such  agreemoit 
This  we  do  not  believe  she  has  established 
by  the  preponderance  of  the  evidaic&  The 
court  below,  which  heard  the  testimony  and 
saw  the  witoessea,  and  therefore  bad  a  bet- 
ter opportunity  than  we  have  to  judge  of 
Uieir  eredlblli^,  was  of  the  same  opinion. 
It  is  unnecessary  to  dlscaw  the  evidenoe  la 
detail,  as  it  would  only  consume  space  in  the 
r^rts  and  be  of  interest  to  no  (»&  Plain- 
tiff's counsel  insists  on  an  Increased  allow- 
ance for  attorney's  fees  because  of  this  ap- 
peal; but  there  is  no  sufficient  datum  In  the 
testimony  transmitted  here  upon  which  to 
base  such  an  allowance^ 
The  decree  will  be  affirmed. 


CBE  Or.  nti 

DAT  et  aL  t.  CITY  OF  SALEM  et  sL 
(Supreme  Court  of  Oregon.    April  29,  1818) 

1.  EucnoNs  <|  74*)— BB8IDXNCB— GosiBnzv- 

TIONAX  PB0VI8I0If& 

Under  Const,  art  2,  |  4,  providing  that 
for  the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  gained  or  lost  a  re^dencc  bj 
reason  of  his  preaence  or  absence  while  em- 
ployed in  the  service  of  the  United  States,  or 
of  the  state,  the  queatioo  of  the  voting  rea- 
dence  of  attendants  at  a  state  instltntion  is  to 
be  determined  by  evidence  outside  of  the  fact 
of  their  mere  presence  and  employment  for  the 
Constitution  does  not  deprive  them  of  gaining 
a  voting  residence  at  the  place  of  the  instita- 
tion. 

[Ed.  Note.— For  other  eases,  aee  Elections, 
Cent  Dig.  8  71;  Etec  Dig.  f  74.*] 

2.  Municipal  Cobpobationb  (|  20*)  —  Pow- 
EBa—BxTBNT— State  Territobt. 

A  municipal  corporation,  being  to  an 
tent  an  arm  of  the  state,  may  inclnde  witliin 
its  territorial  limits  state  property,  sncfa  as  a 
state  institution  for  the  insane,  so  long  as  tiw 
municipal  ordinances  do  not  oicroach  npon  tiw 
sovereign  powers  of  the  state;  the  laws  allow- 
ing the  extension  of  the  limits  of  a  mnnicipali- 
ty  being  general  ones. 

[Ed.  Note.— For  other  cases,  see  Uonicipal 
Corporations,  Cent  Dig.  H  60-7S;  Dec  Dig.  | 
29.*] 

3.  MtTRZOIPAL  OOBPOBAnONB  Q  84*)  — PETI- 
TION»— I NITUTXVE  PETETIOV. 

The  constitutional  provision  that  a  wan- 
ing clause  prohibiting  the  signing  of  an  initia- 
tive petition  by  one  not  a  voter,  or  signing  more 
than  once,  shall  be  placed  at  the  head  of  an 
initiative  petitl<m  Is  not  mandatory  and  its 
omission  does  not  rrader  the  petition  void. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  %i  98-101;  Dec  Dig. 
«  34.»] 

4.  HtrmciPAi.  Cobpobationb  638*}— tnm- 

ATIVB  PETmoW— SUFFICIEKCT. 

Wtiere  the  complaint  in  an  aetioa  to  ev 

Join  the  collection  of  assessments  upon  land  in* 
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daded  In  tlie  limits  the  npon  an  initia- 
tive petition,  averred,  after  siting  the  form  of 
the  petition,  that  295  names  followed  in  coa- 
secotive  order.  It  is  insufficient  to  show  that 
more  than  20  names  on  each  sheet  were  count- 
ed in  violation  of  the  constitntional  provision, 
and  that  the  petition  was  thus  defective. 

[Ed.  Note.— For  other  ease%  see  Municipal 
Corporations,  Cent  Dig.  ft  1194,  1268;  Dec. 
Dig.  S  538.*] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; William  Galloway,  Judge. 

Suit  by  N.  Day  and  another  against  the 
City  of  Salem,  a  municipal  corporation,  and 
others  to  enjoin  the  coUectioD  of  taxes. 
From  a  Judgment  for  plalntHTs,  defendants 
appeaL    Keversed,  and  salt  dismissed. 

In  tbe  year  1910,  upon  petition  of  a  large 
number  of  electors  of  the  city  of  Salem,  the 
common  council  took  steps  to  extend  the 
boundaries  of  the  city  to  include,  with  other 
property,  lots  17  and  21,  block  2,  In  Glen 
Oafc  addition,  owned,  respectively,  by  the 
plaintiffs,  and  to  that  end  gave  notice  of  a* 
special  election  to  take  place  on  March  28, 

1910,  deedgnated  voting  places,  and  appointed 
Judges  and  clerks  of  election  in  each  ward 
and  also  in  the  territory  proposed  to  be  an- 
nexed. The  election  was  held  at  said  time, 
resnlting  In  a  majority  vote  both  in  the  dty 
and  In  the  territory  annexed  for  the  exten- 
sion of  the  boundaries ;  and  the  common 
council  thereupon,  by  resolution,  declared 
the  result  of  the  election,  and  that  the  said 
uew  territory  "be  and  Is  declared  annexed  to 
and  made  a  pert  of  the  corporate  territory 
of  the  dty  of  Saiem."  Plaintiffs  complain 
that  the  proper  officers  ot  the  county  of  Mar- 
lon and  of  the  dty  of  Salem  are  threaten- 
iDg  to  and  will  list  for  assessment  and  tax 
the  property  of  these  plaintltis  for  city  pur- 
pose, and  that  the  d^  of  Salem,  on  April  4, 

1911,  by  living  notice  of  said  intended  im- 
provement, proceeded  to  provide  for  the  Im- 
IMTDvement  of  Asylum  avenue  with  concrete 
pavements  through  the  said  annexed  terri- 
tory and  adjacoit  to  the  said  property  of 
these  plaintiffs  at  the  expense  of  the  prop- 
erty owners;  that  thereafter,  on  June  27, 
1911,  the  said  dty  adopted  an  ordinance 
directing  said  improvement  and  assessing 
tbe  cost  thereof  to  the  owners  of  the  abut- 
ting property,  the  apportionment  of  which 
assessment  to  each  of  plaintiffs'  lots  above 
described  being  $228.74;  that  on  July  27, 
1910,  the  said  coundl  paased  an  ordinance 
for  the  construction  of  a  aewer  on  said  Asy- 
lum avenue  through  said  annexed  territory 
and  assessed  the  cost  thereof  to  tbe  owners 
of  the  property  benefited  thereby ;  and  that 
tbe  lots  of  plaintiffs,  above  described,  were 
each  assessed  In  the  sum  of  ¥76.30,  and 
bring  this  suit  for  the  purpose  of  enjoining 
tbe  d^  of  Salem  from  assessing  the  said 
lots  for  taxation  and  from  collecting  the 
amount  assessed  for  said  Improvem^ts, 
allying  at  length  the  facts  above  set  out 
and  praying  that  the  proceedings  by  which 


the  limits  of  the  dty  are  extended  to  include 
plaintiffs'  lots  be  dedared  void,  and  that  the 
liens  created  for  said  street  Improvements 
be  canceled,  for  the  reason  tliat  all  but  a 
small  proportion  of  the  said  territory  at- 
tempted to  be  annexed  to  the  dty  Is  prop- 
erty, the  title  to  wlilcb  Is  vested  in  the  state 
of  Oregon  In  fee,  and  on  which  Is  dtuated 
the  Oregon  State  Insane  Asylum,  and  for 
tiae  further  reason  that  all  the  votes  cast  In 
the  annexed  territory,  namely,  42,  were  so 
voted  by  employ^  at  said  asylum,  alleging 
that  said  territory  belonging  to  the  state 
cannot  be  subjected  to  munldpal  jurisdic- 
tion, and  that  said  employes  are  disqualified 
to  vote  by  reason  of  such  employment.  A 
demurrer  to  this  complaint  was  overruled  by 
the  court,  and  Judgment  Uiereon  being  ren- 
dered Id  favor  of  plalndfts,  granting  tbe 
lief  prayed  for,  defraidants  appeaL 

Grant  Corby,  of  Balem  (B.  K.  Fage^  of  Sa< 
lem,  on  the  brief),  fbr  appellants.  W.  P. 
Lord,  of  Portland,  for  respondents. 

EAKIN,  J.  (after  stating  the  fftcU  as 
above).  The  questions  involved  here  relata 
to  the  suffidency  of  the  complaint  to  show 
that  the  proceedings  of  the  dty  council  in 
attempting  to  extend  the  dty  boundaries 
over  the  plaintiffs'  property  were  void. 

[1]  A  large  part  of  the  territory  attempted 
to  be  annexed  to  the  dty  is  ground  occupied 
by  the  Oregon  State  Insane  Asylum  and  oth- 
er state  property;  and  It  is  contended  that 
all  of  the  votes  cast  in  the  t^rltory  to  be 
annexed,  namely,  42,  were  cast  by  employes 
at  the  said  asylum,  and  that  therefore  they 
were  not  residents  In  tbe  territory  sought  to 
be  annexed,  and  were  not  entitled  to  vote 
therdn  for  the  reason  that  by  section  4,  art 
2,  of  the  Constitution,  It  is  provided:  "For 
the  purpose  of  voting,  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by 
reason  of  his  presence  or  absence  while  em- 
ployed in  the  service  of  the  United  States,  or 
of  this  state ;  nor  while  engaged  In  the  navi- 
gation of  the  waters  of  this  state,  or  of  the 
United  States,  or  of  the  high  seas;  nor 
while  a  student  of  any  seminary  of  learnii^; 
nor  while  kept  at  any  almshouse,  or  other 
asylum,  at  public  expense;  nor  while  con- 
fined in  any  public  prison." 

This  court  has  considered  this  section  of 
the  Constitution  in  the  case  of  Wood  v.  Fitz- 
gerald, 8  Or.  678,  and  we  should  be  governed 
by  tbe  construction  of  that  section  there 
given,  unless  we  find  that  It  Is  ^roneous.  In 
that  case  Mr.  Justice  McArthur,  who  wrote 
the  opinion,  says :  "We  cannot  see  the  legal 
force  or  i»ropriety  of  placing  sndi  a  con- 
struction upon  that  section  as  would  pre- 
dude  an  employ^  of  the  United  States  or 
state  govemnmt  from  making  any  change  in 
his  domldle  that  he  may  desire  to  make. 
Though  such  an  one  cannot  gain  or  lose  a 
residence  by  reason  of  his  presence  or  ab- 
sence when  employed  in  the  service,  yet  he 
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can  estaUlsh  his  domicile  and  gain  a  reel- 
dence  at  sndi  a  point  as  he  may  see  fit  by 
taking  the  proper  and  appropriate  steps  so 
to  do,  Independently  of  bis  employment  In 
People  V.  Holden,  28  Cal.  137,  it  was  decided 
that  section  4  of  article  2  of  the  Constitu- 
tion of  California  (the  language  of  which  is 
almost  Identical  with  that  of  article  2,  i  4, 
of  the  Constitution  of  Oregon)  does  not  add 
to  or  take  from  the  conditions  upon  which  the 
fact  of  residence  is  made  to  d^nd;  and 
it  wee  held  that  that  section  meant  simply 
that,  in  determining  the  &ct  of  residence, 
presence  or  absence  in  the  service  of  the 
United  States  shall  not  be  taken  into  ac- 
count, or,  in  other  words,  neither  presence 
nor  absOTce  in  the  service  of  the  United 
States  is  a  condition  upon  which  the  fact  of 
residence  can  be  affirmed  or  denied."  See, 
also,  Darragh  v.  Bird,  8  Or.  220;  SHvey  v. 
lindsay  et  al.,  107  N.  Y.  55,  13  N.  E.  444. 
In  the  case  of  Warren  v.  Board  of  Regis- 
tration, 72  Mich.  401,  40  N.  W.  564,  2  h.  R. 
A.  204,  Mr.  Justice  Campbell,  referring  to  a 
clause  in  the  Constitution  similar  to  section 
4  of  artl<de  2,  says:  "These  laroTislons  do 
not  prevent  such  persons  from  becoming  re^- 
dents,  if  such  is  th^r  purpose,  and  if  they 
an  able  to  chooee."  The  reasoning  and  con- 
cluslons  of  the  court  tn  Wood  t.  Fltisgerald, 
supra,  are  to  the  same  eftec^  as  those  ex- 
pressed in  the  opinion  of  Mr.  Chief  Justice 
Hooker  In  Wolcott  v.  Holeomb,  97  Mich. 
3fl»,  56  N.  W.  837,  23  I*  R.  A  215,  and  we 
think  are  the  correct  construction  of  section 
4,  art  2,  of  the  Oregon  Constltntlou.  See 
note  to  this  case  In  23  L.  R.  A.  215,  where 
the  annotator,  citing  constitutional  provi- 
atons,  says:  "This  leaves  the  question  to  be 
determined  by  evld^ce  outside  of  the  fact 
of  presence  at  such  institution,  although  a 
residence  may  be  gained  there."  In  the 
case  of  Silvey  v.  Lindsay  et  al.,  supra,  the 
vote  was  challenged,  and  court  held  as  In 
Wood  V.  Fitzgerald,  supra,  that  the  residence 
of  the  voter  must  be  determined  independ- 
ently of  the  fact  that  he  Is  an  inoiate  of  the 
soldiers'  home.  Upon  Investigation  of  the 
facts,  it  was  held  that  his  residence  was  In 
New  York  City.  In  the  case  of  Powell  v. 
Spackman,  7  Idaho,  692,  65  Paa  603,  54  li. 
R.  A.  378,  the  Chief  Justice,  in  writing  the 
opinion,  holds  that  the  voting  status  of  an 
inmate  of  the  soldiers'  home  is  preserved  as 
it  existed  when  he  entered  the  home.  Mr. 
Justice  Stocfcslager  concurs,  but  Mr.  Justice 
Sullivan  dissents  In  a  lengthy  opinion  In 
which  he  holds  that  It  is  a  matter  of  Inten- 
tion of  the  Individual.  He  cites  many  cases 
sustaining  his  contention,  and,  among  others, 
the  case  of  Wood  v.  E^tzgerald,  supra. 
The  Idaho  Constitution  contains  an  addition- 
al clause:  "While  k^t  at  any  almshouse 
or  other  asylum  at  public  expense."  With- 
out quoting  therefrom,  the  following  cases 
hold  that  it  is  a  matter  of  intention,  even 
in  case  of  inmates  of  charitable  institutions, 
and  (nlly  support  the  opinion  in  Wood  t. 
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Fitzgerald,  supra:  Paine  on  Eaectlons,  I  69: 
Stewart  Kyser,  105  CaL  459,  39  Pac  19; 
Pedlgo  V.  Grimes,  113  Ind.  148,  13  X.  E.  700: 
ShaeCTer  et  al.  v.  GUbert,  73  Md.  66.  29  AtL 
434;  Vanderpoel  v.  O'Hanlon,  53  Iowa,  246. 
5  N.  W.  119,  36  Am.  Rep.  216;  Pntnam  v. 
Johnson  et  aL,  10  Mass.  487.  That  being 
the  effect  of  the  constitutloual  provision,  the 
quallQcatlons  of  the  employes  of  the  state 
to  vote  must  be  determined  independently 
of  the  fact  of  such  employment  It  does  not 
appear  that  their  right  to  vote  was  dialleng- 
ed,  and  It  was  not  alleged  that  their  resi- 
dence was  elsewhere,  nor  did  the  plalntlSii 
set  forth  any  disqualification  other  than  that 
the  electors  were  such  employes;  and  that 
Lb  not  a  ground  for  a  challenge  of  th^  votes. 
The  only  question  raised  here  Is  whether 
tbe  t&ct  of  employment  in  the  a^lnin  ipsi> 
facto  disqualifies  such  employes  to  vot&  We 
conclude  that  It  does  not,  and  that  the  law 
as  stated  in  Wood  v.  Fitzgerald,  supra.  Is 
'controlling  here.  The  right  to  vote  depends 
on  the  place  of  residence  of  the  p^son,  and 
that  must  be  determined  independently  of 
and  uninfluenced  by  tbe  fact  of  anplfvment 
by  the  state. 

[2]  It  is  also  alleged  that  the  territory 
owned  by  the  state  cannot  be  legally  an- 
nexed to  a  municipality,  for  the  reason  that 
the  sovereign  is  not  bound  by  the  provisions 
of  a  general  statute  unless  expressly  named 
therein  or  included  by  necessary  Implication, 
and  that  therefore,  as  I  understand  plain- 
tiffs' position,  the  charter  anthoriEing  tbe 
extension  of  the  boundaries  of  tbe  <Atj,  or 
the  acts  and  ordinances  of  the  city  attempt- 
ing to  Inchide  state  property  within  its 
bounds,  cannot  be  deemed  to  anthorise  the 
extension  of  the  dty  boundaries  to  include 
state  territory.  Hie  exemption  of  the  sov- 
ereign from  the  api^leation  of  the  statutes, 
although  stated  in  many  decisions  and  even 
by  text-writers  in  general  terms,  Is  not  so 
broad  as  the  language  sometimes  used  might 
Indicate.  The  state  is  not  bound  by  general 
statutes  which  affect  Its  prerogatives,  rightft. 
or  interests,  unless  expressly  or  by  necessary 
implication  It  is  included  therein.  26  Am.  & 
Esig.  Bnc.  Law,  644  ;  36  Oyc  1171,  1177: 
Matter  of  City  of  UUca,  73  Hun,  256,  26  K. 
Y.  Suvtp.  564.  State  and  county  property  are 
often  within  municipal  boundaries,  but  the 
municipality  can  exercise  no  control  over  It 
that  will  lnterfM«  with  the  soTerei^n  au- 
thority; that  Is,  that  will  tend  to  restrain  or 
diminish  the  powers,  rights,  or  intmslE 
thereof.  United  States  t.  Herron.  20  WalL 
256,  22  L.  Ed,  276. 

The  extent  and  purpose  of  this  exceptioo 
in  favor  of  the  state  is  well  stated  by  Mr. 
Justice  Barbour  In  United  States  t.  Knight. 
14  Pet.  816,  10  Jj.  Ed.  465,  where  the  ques- 
tion related  to  the  right  of  a  United  States 
prisoner  to  Jail  liberties,  in  whidi  the  Jndge 
says:  "It  is  first  objected  that  whatsoever 
may  be  the  construction  of  this  eection,  as 
now  governing  executions,  in  case  of  other 
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parties,  yet  It  does  not  embrace  those  issued 
on  judgments  rendered  In  favor  of  the  United 
States;  and  this  upon  the  ground  that  the 
United  States  are  never  to  be  considered  as 
embraced  In  any  statute,  unless  expressly 
named.  The  words  of  this  section  being 
'that  writs  of  execution  and  other  final  pro- 
cess Issued  on  Judgments  and  decrees  ren- 
dered In  any  of  the  courts  of  the  United 
States,'  It  Is  obvious  that  the  language  is 
sufBdently  comprehensive  to  embrace  them, 
unless  they  are  to  be  excluded  by  a  construe* 
tion  founded  upon  tiie  principle  just  stated. 
In  [Bac.  Abr.  tit.  'Prerogative,'  3-5,  It  Is  said 
that  the  general  rule  Is  that,  where  an  act 
of  Parliament  Is  made  for  the  public  good, 
the  advancement  of  religion  and  justice,  and 
to  prevent  Injury  and  wrong,  the  king  shall 
be  bound  by  such  act,  though  not  particular- 
ly named  therein.  But  where  a  statute  is 
general,  and  thereby  any  prerogative,  right, 
title,  or  interest  Is  divested  or  taken  trom 
the  king,  in  such  case  he  shall  not  be  bound, 
unless  the  statute  is  made  by  express  words 
to  extend  to  lilm.  It  Is  a  settled  principle 
that  the  king  is  not  ordinarily  barred,  unless 
named  by  an  act  of  limitations.  The  prin- 
ciple expressed  in  the  maxim,  'nullum  tempus 
occurrlt  regi,'  rests  upon  the  ground  that  no 
laches  shall  be  Imputed  to  him.  The  doctrine 
that  the  government  should  not,  unless 
named,  be  bound  by  an  act  of  limitations  Is 
In  accordance  with  that  just  cited  from 
Bacon,  because,  if  bound,  it  would  be  barred 
of  a  right,  and  in  all  such  cases  is  not  to  be 
construed  to  be  embraced,  unless  named,  or 
wliat  would  be  equivalent,  unless  the  lan- 
gu».gfi  is  such  as  to  show  clearly  that  such 
was  the  Intent  of  the  act  The  same  prln- 
tijAe  has  been  decided  in  New  Tork,  Massa- 
chusetts, Pennsylvania,  and,  no  doubt,  in 
other  states,  and  all  upon  the  same  ground. 
Not  upon  any  notion  of  prerogative,  for  even 
in  lOigland,  where  the  doctrine  is  stated 
nndw  the  head  of  prerogative,  this.  In  eCFeet, 
means  nothing  more  than  that  this  excep- 
tion is  made  from  the  statute  for  the  public 
good ;  and  the  king  represents  the  nation. 
The  real  ground  is  a  great  principle  of  pub- 
lic poUcy,  which  belongs  alike  to  all  govern- 
ments, that  the  public  interest  should  not  be 
prejudiced  by  the  negligence  of  public  of- 
ficers, to  whose  care  they  are  confided." 
Potter  V.  Fidelity  &  Deposit  Co.  (Miss.)  68 
South.  714;  Oounty  of  De  Kalb  r.  Atlanta. 
132  Ga.  739,  65  S.  E).  72. 

In  State  v.  City  of  Milwaukee,  146  Wla 
131,  129  N.  W.  1101,  22  Ann.  Gas.  1212,  it  is 
stated  that  it  is  presumed  that  the  Legis- 
lature does  not  Int«id  to  deprive  the  crown 
of  any  prerogative,  rights,  or  property  unless 
it  expresses  its  intention  so  to  do  in  explicit 
terms  or  makes  the  Infermce  irresistible; 
and  in  a  note  to  that  case  in  22  Ann.  Gas. 
1216,  it  Is  said:  "The  common-law  rule  as 
to  the  constructloD  of  statutes  has  been  said 
to  be  subject  to  these  exceptions  which  are 
Ukewlae  applicable  to  a  state:  'If  a  statute 


Is  intstded  to  give  a  remedy  against  a  wrong, 
the  king,  though  not  named,  shall  be  bound 
by  It;  and  the  king  Is  Impliedly  bound  by 
the  statutes  passed  for  the  public  good,  the 
preservation  of  public  rights,  and  the  sup- 
pression of  public  wrongs,  the  relief  and 
maintenance  of  the  poor,  the  general  ad- 
vancement  of  learning,  religion,  and  Justice, 
or  for  the  prevention  of  fraud.' " 

Most  of  the  cases  In  which  the  question 
has  been  mentioned  relate  to  statutes  touch- 
ing property  rights  or  delegated  power,  while 
in  this  case  it  relates  only  to  the  extension 
of  the  muulcipal  jurisdiction  over  the  terri- 
tory occupied  by  the  state  to  bring  it  within 
the  polite  power  of  the  dty.  When  a  city 
seeks  to  encroach  upon  the  sovereign  or  pre- 
rogative power  of  the  state.  It  will  be  time 
enough  to  raise  the  questions  here  suggested, 
which  the  state  can  do  In  its  own  behalf.  It 
is  not  suggested  tiiat  the  burdens  of  the 
plaintiffs  will  be  increased  because  the  state 
owns  a  large  part  of  the  territory  included 
In  the  annexation.  The  city  government 
within  Its  Jurlsdlctlm  Is  a  delegation  of  gov- 
ernmental authority  conferred  upon  the  dty 
by  the  state,  and  like  state  laws  the  dty  laws 
may  be  enforced  upon  state  territory  as  else- 
where, so  long  as  they  do  not  encroach  upon 
its  sovereign  rights  or  powers.  We  conclude 
that  there  Is  no  merit  in  the  contention  that 
the  dty  boundaries  cannot  be  extended  orer 
territory  belonging  to  the  state. 

[S]  In  the  complaint  a  copy  of  the  initia- 
tive petition  Is  set  out,  but  there  Is  no  allega- 
tion of  defects  therein  nor  objection  thereto. 
Therefore  we  assume  that  the  complaint 
concedes  that  the  petition  was  sufficient 
The  only  objedlon  to  it  ui^ed  in  the  brief 
Is  that  it  does  not  contain  the  warning 
dause;  but  In  the  case  of  Stevens  v.  Benson, 
GO  Or.  278,  91  Pac.  S77,  It  is  held  that  the 
statute  providing  a  warning  clause  to  be 
placed  at  the  bead  of  the  petition  is  not 
mandatory,  and  that  its  omission  does  not 
render  the  petition  void.  * 

[41  It  is  also  suggested  In  the  brief  that 
the  signatures  are  not  limited  to  20  names 
OD'each  sheet;  but  that  does  not  appear  by 
the  allegations  of  the  complaint  It  Is  only 
stated,  after  giving  the  form,  that:  "296 
names  following  In  consecutive  order."  Evra 
if  on  separate  sheets  they  may  be  said  to  be 
in  consecutive  order,  and  it  Is  held  in  State 
V.  Olcott,  126  Pac.  303,  that  each  sheet  need 
not  contain  the  petition,  overruling  Palmer 
V.  Benson,  60  Or.  277,  91  Pac.  679,  to  that 
extent,  and  that  It  Is  only  necessary  that  the 
petition  shall  be  attached  to  a  copy  of  the 
title  and  text  ot  the  measure;  it  not  being 
negatived  that  this  was  done. 

The  notice  calling  the  election  Is  set  out  in 
full  In  the  complaint  and  the  defect  allied 
therdn  Is  set  out  In  subdivision  17  thereof, 
which  we  understand  to  be  that  two  separate 
proposed  annexations  were  submitted  at  one 
election  by  (me  notice.  However,  in  plaln- 
tUTs  brief  it  la  admitted  tttat  tbe  notice  caU- 
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log  the  election  required  by  section  3^,  L. 

0.  L.,  was  duly  adrertlsed,  and  the  election 
regularly  held.  Therefore  we  conclude  that 
the  complaint  does  not  allege  any  defects 
in  the  proceedings  by  the  <4ty  to  extend  its 
territory  OTer  the  territory  annexed  that 
r^der  them  void,  and  the  demnrrer  to  the 
complaint  should  hare  l>een  sustained. 

The  decree  Is  reversed,  and  the  suit  Is 
dlsmlBsed. 

(66  Or.  IS) 

STRODE  et  aL  t.  SMITH  et  al. 
(Supreme  Court  of  Oregon.    April  2d,  1913.) 

1.  Damages  (|  80*)— LaQuiDATUD  Dakaobb  ok 

PlKAlTT, 

GnleM  the  court  can  declare  as  a  matter  of 
law  from  an  inspection  of  the  contract  sued  on 
that  die  dama^  stipulated  for  therein  are  so 
excessiye  as  to  amount  to  a  penalty,  a  demurrer 
to  the  complMnt  on  the  ground  tliat  it  demand' 
«d  enforcement  of  a  penalty  should  be  overruled, 
and  the  question  determined  after  the  answer  is 
filed. 

[EH.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  If  170-175;  Dec  Dig.  i  80.»1 
a.  Dauagbs  (I  77*)— IflquiDAWD  Dasuoks 

OA  PKHAtTT. 

question  whether  a  provision  in  a  con- 
tract for  damages  is  a  penalty  or  liquidated 
damages  must  be  determined  upon  the  facts  of 
each  case;  the  intention  of  the  parties  mnat 
control,  If  that  can  be  ascertained. 

[Ed.  Note.— For  oilier  cases,  see  Damage 
Cent  Dig.  f  15« ;  Deo.  Dig.  |  77.*] 
8.  PbINCIPAL  and  SORBTT  (J  5»*)— COHBTBUC- 

TIOH— IMTENTION  OV  PAETIES. 

The  principal  purpose  of  constraing  all 
contracts,  including  building  bonds,  is  to  as- 
certain the  intention  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Princip^  and 
Surety.  Cent  Dig.  IS  103.  lOB^ ;  Dec  Dig.  | 

e».»] 

4.  Dauaqks  (%  77*)— Liquidated  Dahages  oe 

The  intention  of  the  parties  controls  in 
determining  whether  damages  stipulated  for  are 
l^uidated  damages  or  a  penalty,  and  if  it  sat- 
isfactorily appears  that  the  damages  were  stip- 
ulated because  the  parties  at  the  time  antici- 
pated  the  possible  injury  resulting  from  the 
breach,  and  fixed  upon  a  reasonable  sum  to 
cover  the  damages  resulting  therefrom,  such 
sum  may  he  recovered  as  liquidated  damages. 

lEd.  Note.— For  other  cases,  see  I^mages, 
Cent.  Dig.  I IW;  Dec  Dig.  %  77.*] 

5.  DAUAOES  (S  80*)— LlQCIDATED  DAMAGES  OE 

Penalty— Building  Contbactb. 

A  bond  executed  in  connection  with  a  lease 
provided  for  the  future  execution  by  lessee  to 
the  lessor  of  a  850,000  bond  conditioned  for  the 
erection  of  a  ?100,000  building  on  the  lot,  and 
provided  that,  if  the  lessee  failed  to  execute 
snch  bond,  he  wonld  pay  the  lessor  on  demand 
f4,000  as  liquidated  damages,  and  recited  as  a 
reason  for  such  stipulated  damages  that  condi- 
tions of  the  city  were  favorable  tor  securing 
advantageous  leases,  and  by  the  execution  of 
the  lease  in  question  lessee  had  tied  the  prop- 
erty up  so  as  to  lose  many  good  opportunities 
of  making  advantageous  leases,  and  that  les^s 
were  induced  to  execute  tbe  lease  by  reason  of 
the  provisions  for  the  execution  of  the  building 
bond,  and  because  tbe  damages  were  uncertain 
of  estimation,  and  It  might  be  claimed  that  the 
damages  could  not  be  estimated  until  after  the 
expiration  of  the  35-year  term,  tbe  sum  of 


000  was  agreed  upon  by  tbe  parties  as  liqaidated 
damages  accnting  from  the  falluze  to  deliver 
the  bond.  Held,  that  it  could  not  be  said  as  a 
matter  of  law  that  tbe  sum  stipnlated  as  for 
liquidated  damages  was  in  fact  intended  as  a 
penalty. 

[Ed.  Note.— For  other  cases,  aee  I>amagea« 
Cent  Dig.  H  170^175 ;  Dec  Dig-  f  SO.*} 

0.  Landlobd  and  Tenant  (|  157*)— Ibcpoovb- 
MENTB— Bond  fob  CONaTEucnozr  or  Btni.D- 

ING. 

A  lease  which  required  the  lessee  to  eipcute 
a  f50,000  bond  for  the  erection  of  m  building 
on  the  property  not  less  than  6B  days  befne 
the  commencement  of  the  removal  of  tbe  old 
building  tberefrom  was  not  Indefinite  as  to  the 
time  of  executing  the  |50,000  bond,  where  it 
also  provided  for  the  commencement  of  the  new 
bnildiDg  within  one  year  from  the  date  oC  tbe 
lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  K  671,  57*2,  574r-NS,  58*- 
tlOO,  «02-«O7;  Dec.  Dig.  I  157.*] 

7.  Landlobd  and  Tenant  (|  167*) — Impbote- 
HBNT8— Bond  Mb  CoNsraucnoH  or  Bohjh 

INO. 

Under  a  lease  providing  that  a  brnd-  to  be 

given  by  lessee  to  lessors  for  tbe  construction 
oF  a  building  on  tbe  premises  "shall  be  made  to 
the  lessors  and  in  form  and  condition  as  they 
may  desire  and  which  must  be  satisfactory  to 
them,"  lessors  could  only  demand  a  bond  bo 
framed  that  its  conditions  would  indude  tho» 
specified  in  the  lease,  and  so  plain  that  there 
would  be  no  probability  of  its  nonei^orceineat 
because  of  its  form,  and  could  not  arbitzaiily 
refuse  to  accept  a  bond  on  the  gronnd  that  it 
was  not  satisfactory  to  them,  if,  In  fact,  it  met 
such  requirements. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  If  671,  S72,  574-962. 
584-000,  Otfo-«07 :  Dec  Dig.  1  157.*] 

Appeal  from  Circuit  Court,  Htiltiumiab 
County;  Henry  E.  McUlnn,  Judg& 

Action  by  Kate  Strode  and  others  against 
Frank  E.  Smith  and  another,  h'rom  a  Jndg- 
m&it  for  ^IntUb,  defendanta  appeaL  At- 
Armed. 

The  defendants  appeal  from  a  jndgment 
In  favor  of  plaintiffs  for  $6,000,  damages  for 
the  breach  of  a  bond. 

The  complaint,  for  the  first  cause  of  action, 
shows  the  following  facts:  On  the  2Sth  day 
of  M&Y,  1010,  the  plaintiffs  executed  a  lease 
to  defendant  Frank  E.  Smith  of  a  certain 
lot  In  the  city  of  Portland,  Or.,  ft>r  the  term 
of  36  years.  The  lease  contained  26  separate 
stipulations  set  forth  at  Jength  In  the  com- 
plaint The  general  provisions  were:  That 
the  leasee  should  pay  a  monthly  rental  of  f  V 
500  in  advance,  t}eglnBing  on  the  1st  day  of 
October,  1910,  also  all  taxes,  charges,  and 
assessments  imposed  on  the  property,  Inclnd- 
lug  water  rents,  and  the  general  taxes  for 
the  year  1910,  which  were  to  be  paid  on  or 
prior  to  the  16th  day  of  March,  1911;  that 
the  lessee  should  erect  a  bulldiDg  upon  the 
premises,  of  the  hind  specified  in  the  lease, 
to  be  of  the  valne  of  9100,000;  that  the  erec- 
tion of  such  building  should  be  commenced 
in  good  faith  within  one  year  from  the  ex< 
ecutlon  of  the  lease;  and  that  the  lessee 
should  keep  the  same  Insured  for  two-tblrd^ 
of  its  value.   Tbe  twelfth  atlpulatlon  read 
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as  follows:  "That  tbe  said  lessee  coTenants 
BDd  agrees  that  within  sixty  (60)  days  from 
the  execution  of  this  lease  he  will  execute 
and  deliver  to  the  lessors  a  bond  with  a  good, 
safe  and  reliable  surety  company  as  surety 
for  the  sum  of  six  thousand  (f6,000)  dollars, 
to  Insnre  the  lessee  carrying  out  this  lease, 
which  bond  shall  be  made  to  the  lessors  and 
In  form  and  conditioned  as  they  may  desire, 
and  which  mnst  be  satisfactory  to  them,  and 
continue  In  force  as  to  such  surety  for  not 
less  than  one  year.  •  •  •  The  lessee  fur- 
ther covenants  and  agrees  that  not  later  than 
sIxty-flTe  (6!9  days  before  tbe  commencement 
of  the  removal  of  the  building  which  now 
stands  npon  the  said  leased  real  property, 
he,  the  said  lessee,  will  execute  and  deliver 
to  the  lessors  a  bond  with  a  good,  safe  and 
reliable  surety  company  as  surety  for  the 
sum  of  fifty  thousand  ($60,000.00)  dollars, 
covering  at  least  one  year  and  conditioned 
that  said  lessee  will  construct  and  pay  for  a 
building  on  said  leased  premises  as  hereinbe- 
fore provided,  which  bond  shall  be  made  to 
the  lessors  and  In  form  and  conditioned  as 
they  may  desire  and  to  be  satisfactory  to 
them.  In  the  event  that  the  liability  of  such 
surety  on  such  last  named  bond  should  not 
contlnne  until  the  full  completion  of  said 
bnlldlng  as  herein  provided,  then  said  lessee 
shall  renew  said  bond  for  like  time,  In  the 
same  form  and  with  same  or  like  surety  sat- 
isfactory to  the  lessorsL"  Pursuant  to  the 
terms  of  the  lease,  duplicates  thereof  were 
placed  with  the  bank  In  escrow,  to  be  de- 
livered when  Prank  E.  Smith  should  execute 
to  the  plaintiffs  the  bond  with  surety,  as 
provided  for. 

On  August  13, 1910,  according  to  tbe  agree- 
ment, defendant  Frank  E.  Smith  executed 
and  delivered  to  plaintiffs  the  following  bond: 

'^dflc  8iiret7  OMupany  of  Oallfomla. 

"Whereas,  on  May  28th,  1910,  a  written 
lease  was  executed  by  Kate  Strode  and  Rose 
Bridges  and  Anna  Herrall  and  V.  K.  Strode 
and  J.  B.  Bridges,  Jr.,  as  lessors,  and  Frank 
B.  Smith,  as  lessee,  in  and  by  which  said 
lessors  leased  to  said  lessee  lot  five  (S)  in 
block  nineteen  (19)  of  the  dty  of  Portland, 
In  the  county  of  Multnomah,  and  state  of 
Oregon,  for  the  term  of  thirty-five  (35)  years 
from  and  after  October  1,  1910,  at  the  ren- 
tal and  on  the  terms  and  conditions  therein 
stated,  a  copy  of  which  lease  Is  hereto  at- 
tached and  hereby  made  a  part  hereof;  and 

"Whereas,  It  was  and  Is  provided  In  and 
by  said  lease  that  said  lessee  will,  within  00 
days  from  the  date  of  Its  execution,  execute 
and  deliver  to  said  lessors  a  bond  with  a  good 
and  safe  and  reliable  surety  company  as 
surety  for  the  snm  of  six  thousand  (f6,000) 
dollars,  to  insure  said  lessee  carrying  out 
said  lease,  and  that  said  bond  shall  be  in 
form  and  conditioned  as  said  lessors  may 
desire  and  must  be  satisfactory  to  them;  and 

"Whereas,  it  la  further  provided  In  and  by 
■aid  leaise  that  aald  leasee  shall,  at  Us  own 


sole  cost  and  en^ense,  «'ect  and  place  npmt 
said  leased  property  a  building  of  the  kind 
and  In  tbe  time  and  manner  stipulated  there- 
in, and  that  the  erection  of  said  building 
shall  be  commenced  within  one  year  from  the 
date  of  the  execution  of  said  lease;  and 

"Whereas,  It  Is  further  provided  In  and  by 
said  lease  that  said  lessee  shall,  not  later 
than  slxty-flve  (65)  days  before  the  ccnn* 
mencement  of  the  removal  of  the  building 
now  standing  upon  said  leased  property, 
which  will  necessarily  be  not  less  than  sixty- 
five  (66)  days  before  the  commencement  of 
the  erection  of  said  new  building  to  be  erect- 
ed and  placed  by  said  lessee  npon  «ald  leased 
property,  execute  and  deliver  to  said  lessors 
a  bond,  with  a  good  and  safe  and  reliable 
surety  company  as  surety  for  the  sum  of 
llfty  thousand  ($50,000)  doUars,  in  form  and 
conditioned  as  provided  for  in  said  lease 
and  particularly  conditioned  that  said  les- 
see will  construct  and  pay  for  said  new  build- 
ing on  said  leased  property  as  in  said  lease 
provided;  and 

"Whereas,  It  Is  further  provided  in  said 
lease  that  said  lessee  shall,  in  addition  to 
other  payments  therein  provided  for,  [>ay  the 
general  taxes  on  said  leased  property  for  the 
year  1010  and  pay  the  same  prior  to  Mardi 
15th,  1911;  and  •   •  • 

"Whereas,  conditions  In  the  dty  of  Fort- 
land  at  the  time  of  and  ever  since  the  execu- 
tion of  sold  lease  were  and  still  are  most 
favorable  for  tbe  owners  of  real  property  In 
the  same  general  neighborhood  and  of  the 
same  general  character  as  said  leased  prop- 
erty securing  and  making  advantageous  and 
profitable  leases  of  their  real  property,  and 
by  reason  of  said  execution  of  said  lease  and 
the  giving  of  this  bond  said  lessors  have  and 
do  tie  up  said  leased  property  in  such  man- 
ner and  for  such  time  as  to  lose  many  favor- 
able opportunities  of  making  advantageous 
and  profitable  leases  thereof  to  other  par- 
ties than  said  lessee,  and  said  lessors  were 
induced  and  persuaded  to  so  execute  said 
lease  and  so  place  tbe  same  in  escrow  be- 
cause and  by  reason  of  said  provision  ther^n 
for  the  execution  and  delivery  to  them  by 
said  lessee  of  said  fifty  thousand  ($50,(N}0) 
dollar  bond  to  secure  tbe  erection  of  said  new 
building  .on  said  leased  property  and  said 
provision  therein  for  the  payment  by  said 
lessee  of  said  1910  taxes  on  said  leased  prop- 
erty; and 

"Whereas,  because  of  the  facts  recited  in 
the  last  preceding  paragraph  hereof  and  the 
fact  that  it  might  be  claimed  by  said  lessee 
that  it  could  not  be  determined  until  at  or 
near  the  expiration  of  said  thirty-five  year 
term  of  said  lease  to  what  extent  said  lessors 
would  be  damaged  by  the  failure  of  said 
lessee  to  execute  and  deliver  said  fifty  thou- 
sand (^,000)  dollar  bond  and  erect  said  new 
building  as  provided  in  said  lease,  and  for 
many  other  reasons,  the  damages  which 
woald  be  sustained  by  said  lessors  if  said 
lenee  sbonld  tall  to  execute  and  detlver  said 
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fifty  thousand  ($50,000)  dollar  bond  as  ifforld- 
ed  for  Id  said  lease  would  be  uncertain  and 
incapable  of  reasonable  estimation  or  defiiilte 
calculation,  and  the  damages  which  would  be 
sustained  by  said  lessors  if  said  lessees  should 
t^l  to  pay  said  1010  taxes  as  provided  in 
said  lease  would  likewise  be  uncertain  and 
incapable  of  reasonable  estimation  or  definite 
calculation;  and 

"Whereas,  it  has  been  and  is  hereby  agreed 
by  and  between  said  lessors  and  said  lessee 
and  the  surety  hereinafter  named  that  said 
lessors  would  be  damaged  to  the  extent  of 
not  less  than  four  thousand  ($4,000)  dollars 
if  said  lessee  should  fail  to  so  execute  and  de- 
liver said  fifty  thousand  ($50,000)  dollar  bond, 
and  said  lessors  and  said  lessee  and  said 
surety  have  agreed  and  do  hereby  agree 
upon  four  thousand  ($4,000)  dollars  as  and 
for  fixed  and  stipulated  and  liquidated  dam- 
ages to  said  lessors  arising  from  a  failure 
of  said  lessee  to  so  execute  and  deliver  said 
fifty  thousand  ($50,000)  dollar  bond;  and 

"Whereas,  said  lessors  and  said  lessee  and 
said  surety  have  agreed  and  do  hereby  agree 
that  said  lessors  will  be  further  damaged  to 
the  extent  of  not  less  than  the  amount  of 
said  taxes  if  said  lessee  fails  to  pay  said 
1910  taxes  as  provided  in  said  lease  and  have 
agreed  and  do  hereby  agree  upon  the  amount 
of  said  taxes  as  and  for  fixed  and  stipulated 
and  liquidated  damages  to  said  lessors  arising 
from  a  faHure  of  said  lessee  to  so  pay  said 
1910  taxes  as  provided  in  said  lease: 

"Now,  therefore,  we,  Frank  E.  Smith,  said 
lessee  as  principal,  and  the  Pacific  Surety 
Company,  a  corporation,  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the 
state  of  California,  and  authorized  and  em- 
powered under  the  laws  of  the  state  of  Ore- 
gon, to  become  surety  on  bonds,  undertakings, 
eta,  as  surety,  do  hereby  Jointly  and  several- 
ly covenant  and  agree  with  said  lessors  as 
follows: 

"First  That  if  said  lessee  fails  to  pay  said 
1910  taxes  of  said  leased  property  ab  provid- 
ed in  said  lease,  we,  and  each  of  us,  will, 
on  demand,  pay  to  said  leasers  the  amount 
of  said  taxes  as  and  for  fixed  and  stipulated 
and  liquidated  damages  sustained  by  said  les- 
sors by  reason  of  said  lessee's  failure;  but 
In  no  event  shall  said  surety  be  required  to 
pay  said  lessors  more  than  two  thousand  ($2,- 
000)  dollars  under  and  by  reason  of  this  par- 
agraph of  this  bond. 

"Second.  That  If  said  lessee  foils  to  pro- 
cure the  execution  and  delivery  to  said  les- 
sors of  said  fifty  thousand  ($50,000)  dollar 
bond  as  provided  in  said  lease,  we,  and  each 
of  OB,  win,  on  demand,  pay  to  said  lessors 
the  sum  of  four  thousand  ($4,000)  dollars  as 
fixed  and  stipulated  and  liquidated  damages 
sustained  by  said  lessors  by  reason  and  on 
Bcconnt  of  such  failure. 

"Third.  If  said  lessors  should  prior  to  the 
expiration  of  the  time  required  by  said  lease 
for  the  execution  and  delivery  of  said  fifty 
thousand  ($50,000)  dollar  bond  forfeit  or 


terminate  said  lease  or  evict  said  leasee  fntn 
or  re-enter  or  retake  poasearion  of  said  leased 
property  because  or  by  reason  or  on  acoonnt 
of  any  breach  of  or  de&ult  In  Uie  perfonn- 
auice  of  any  of  said  lessee's  covenants  or 
agreements  contained  In  said  lease  other  than 
said  covenant  to  pay  1910  taxes  and  said 
covenant  to  f mnlah  said  fifty  thoosand  ($50,- 
000)  dollar  bond,  said  forfeiture  or  tramlna- 
tion  or  eviction  or  ro-entry  or  retaking  of 
possession  shall  not  release  or  In  any  way 
lessen  the  liability  of  said  lessee  or  said 
surety  under  this  bond  or  be  any  defense 
to  any  suit  or  action  on  this  bond;  and,  not- 
wlthstandlng  any  sadb  forfeiture  or  termina- 
tion eviction  or  re-wtry  or  retaking  of 
possession  said  lessee  and  said  surety  shall 
be  liable  hereunder  as  her^before  provided 
in  the  sum  of  not  more  than  2  thoosand  ($2,- 
000)  doUars  for  failore  to  pay  said  1910 
taxes  and  in  'the  sum  of  four  thousand  ($4,- 
000)  dollars  for  fallnre  to  furnish  said  fifty 
thousand  ($50,000)  dollar  bond. 

"And  it  is  further  covenanted  and  agreed 
that  no  granting  by  said  lessors  of  any  waiv- 
er of  or  any  extension  of  time  for  the  per- 
formance of  any  act  or  payment  of  any  sum 
required  to  be  performed  or  paid  by  said 
lessee  In  or  by  said  lease  shall  be  taken  or 
deemed  to  be  a  release  or  discharge  of  said 
surety  from  this  bond,  and  tlut  no  failoic 
of  said  lessors  to  noti^  said  surety-  of  an? 
breach  of  said  lease  by  said  lessee  shall 
work  a  release  or  dlsctiarge  of  said  sntety 
from  this  bond. 

"Now,  if  said  Frank  E.  Smith,  as  prln- 
dpal,  shall  faithfuUy  perform  the  conditions 
of  the  above  agreement,  then  tbls  obligation 
shall  be  null  and  void,  otherwise  to  remain 
in  full  force  and  effect 

"In  witness  whereof,  the  said  principal  has 
hereunto  set  his  hand  and  seal,  and  the  said 
Pacific  Surety  Company  has  caused  these 
presents  to  be  signed  by  Its  attorney  In  fact 
and  its  resident  assistant  secretary^  n^lar- 
ly  empowered  thereunto,  and  ito  corporate 
seal  to  be  attached  hereto,  this  13tb  day  of 
August,  A.  D.  1910.  [Signed]  Frank  E. 
Smith.  [Seal.]  Pacific  Surety  Company,  by 
L.  B.  Centro,  Res.  Aast  Secy,  and  Atty.  In 
Fact  Signed,  sealed,  and  delivered  In  pres- 
ence of:  Attest:  Ernest  W.  Hardy,  Atty. 
in  Fact  H.  F.  Anthony,  Be&  Asst  Secy. 
[Corporate  Seal]." 

One  of  the  duplicates  was  delivered  to  de- 
fendant Frank  E.  Smith  pursuant  to  the 
terms  of  the  lease.  On  the  1st  day  of  Oc- 
tober he  entered  Into  possession  of  the  prem- 
ises, and  retained  the  same  until  after  the 
15th  day  of  March,  1911.  There  was  duly 
assessed  on  the  real  property  described  In 
the  lease  the  sum  of  $3,220.80  tor  goieial 
taxes  for  the  year  1910,  which  became  doe 
and  payable  in  February,  and  until  and  after 
the  15th  day  of  March,  1911.  Def^dant 
Frank  E.  Smith  tailed  and  neglect^  to  pay 
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sucb  taxes  on  or  prior  to  the  ISth  day  of 
March,  1911,  or  at  any  time,  or  any  part 
tbereof,  on  account  of  which  plaintiffs  wwe 
compelled  to  and  did  rabsegoent  to  the  15th 
day  of  Mardt,  1911.  pay  the  same.  Plaln- 
ttSk  donanded  of  each  of  the  defendants  the 
payment  of  $2,000  as  stipulated  and  liqui- 
dated damages  apon  the  failure  to  pay  the 
taxes,  and  the  same  Is  now  due  to  the  plain- 
tiffs for  a  breach  of  the  eoTenant  for  the  pay- 
ment of  the  taxes  provided  for  In  the  bond 
and  writing  obligatory. 

For  a  second  and  farther  caose  of  action, 
after  setting  oat  the  lease  and  bond,  plain- 
tiffs allege  that  the  same  were  executed  and 
dellTered;  that  the  defendant  Frank  El  Smith 
failed  and  neglected  to  mak^  execute,  or  de- 
Onx  to  the  lOalntifb  65  days  befbre  the  time 
for  the  commencement  of  the  raooral  ct  the 
building  ii^"i*<"g  on  the  leased  premises  at 
the  time  of  the  "i^H^g  of  the  lease,  or  Q5 
days  before  the  time  for  the  commenoonent 
of  tba  new  building  provided  for  In  the 
leas^  to  be  «acted  1^  him  Hiereon;  or  at  any 
time,  or  at  all,  tiie  bond  tor  $00,000  pro- 
vided for  in  paragraph  12  <tf  the  lease;  that 
defimdant  Frank  B.  Smith  did  not  eonstmct 
or  eommaice  the  cmstractlOD  of  flie  bolldr 
Ing  within  one  yur  from  the  date  of  the 
lease  as  prorlded  for  therein,  or  at  any  Ume, 
or  at  all ;  that  sabseqnent  to  Oie  Iveadi  of 
the  covenant  on  the  part  of  defendant  Smith 
to  give  the  $50,000  bond  above  referred  to 
the  plaintiffs  duly  demanded  that  the  de- 
fendants, and  each  of  them,  pay  the  $4,000 
stipalated  and  liquidated  damages  provided 
for  in  the  bond  fbr  the  failnre  to  execute 
and  ddlver-taie  $CO,000  bond  as  aforesaid; 
that  the  defradants  have  failed  ever  sinoe 
to  pay  the  same,  or  any  part  thereof. 

Defudants  Frank  B.  Smith  and  the  Fa- 
dflc  Surety  Company  filed  a  demurrer  to 
Mdi  cause  of  action,  for  the  reason  that  the 
same  did  not  state  facts  sufflcient  to  con- 
stitute a  cause  of  action.  The  trial  court 
overruled  the  demurrers.  The  defendants  re- 
fusing to  plead  farther,  stood  optm  their  de- 
mnrrers,  and  the  court  entered  judgment  for 
$6,000  as  prayed  for  in  the  complaint 

S.  0.  Spencer,  of  Portland,  and  T.  H.  Craw- 
ford, of  La  Grande  (Wilbur,  Spencer  &  Dib- 
ble and  0.  A.  Sheppard,  all  of  Portland,  on 
the  brief),  for  appellants.  V.  K.  Strode  and 
Martin  L.  Pipes,  both  ot  Portland,  for  re- 
spondents. 

BEAN,  J.  (after  stating  the  Acts  as 
above).  The  sole  question  for  our  determina- 
tion Is  the  ruling  upon  the  d^urrers.  It 
is  contended  on  behalf  of  defendants  that 
the  provlaloiis  In  the  bond,  which  are  de- 
nominated liqnidated  damages,  are  as  a  mat- 
ter of  fact  penalties.  It  will  be  noticed  that 
the  complaint  shows  a  proTlsion  in  the  bond 
that  If  the  lessee  should  fall  to  pay  the  1910 
taxes  on  the  leased  property  on  or  prior  to 
tbe  16th  day  of  Uardi,  lAll,  the  obligors 


would  on  demand  pay  the  lessors  die  amoont 
of  such  taxes  as  and  for  fixed  and  stipulated 
and  liquidated  damages  sustained  by  the  les- 
sors by  reason  of  such  failure.  But  t^at  In 
no  event  should  the  surety  be  required  to 
pay  more  than  the  sum  of  $2,000  by  reason 
of  that  stipulation  In  the  bond.  As  a  first 
cause  of  action  the  complaint  shows  that 
defendant  Smith  failed  to  pay  the  taxes  on 
or  before  the  egwdfled  time,  or  at  any  time, 
and  that  by  reason  of  such  failure  plaintiffs 
were  compelled  to,  and  did,  after  that  date 
pay  the  saipe,  which  amounted  to  $3,220.80;. 
The  bond  does  not  provide  that  defendants 
will  pay  $2,000  for  the  failure  to  pay  taxes 
in  any  event,  bnt  only  in  case  the  taxes 
shall  equal  or  exceed  that  amount  In  other 
words,  the  twnd  stipnlates  the  exact  amount 
of  the  taxes  as  damages,  limiting  the  amoont, 
however,  to  $2,000.  In  Krausse  v.  Grem- 
field,  61  Or.  602,  at  page  S12,  123  Pac  382, 
at  page  396,  Mr.  Justice  Moore,  iqieaking  for 
tills  court,  said :  "In  the  case  at  bar,  though 
the  damages  were  Uqnldated,  the  compensa- 
tion agreed  upon  was  just  and  reasonable. 
*  *  *  The  amount  awarded  is  less  tiian 
the  damages  sustained,  and,  this  being  so, 
the  stipulation  In  the  contract  cannot  be 
constmed  as  a  penal^.**  In  view  of  the  fact 
that,  in  the  case  under  ocmsldemtlon,  It  Is 
dioirn  by  tiie  complaint  that  by  reason  of 
the  failure  of  defoidant  Smith  to  pay  the 
1910  taxes,  the  plalntlffB  woe  required  to 
pay  the  same  and  were  actually  damaged  In 
a  greater  aom  than  stipulated  in  the  bond, 
it  is  not  a  matter  of  eonseqnwcB  by  what 
name  we  designate  the  damages  provided  for 
in  such  stipulation.  Qeo^la  Zand  Co.  ▼. 
Flint,  85  Ga.  226;  AtL  Tmst  ft  Deposit  Go. 
T.  Town  of  Lanrlnborg,  163  Fed.  660,  682, 
90  a  a  A.  274.  The  aUegatlons  la  the  flist 
cause  of  action  show  a  breach  of  the  con- 
tract and  the  damages  sustained  equal  to 
the  amount  agreed  nptm  in  that  provision  <tf 
the  contract  The  demurrer  was  properly 
overmled. 

The  second  cause  of  action  is  for  the  re- 
covery of  $4,000  for  the  failure  of  defend- 
ant Smith  to  furnish  the  $50,000  bond,  se- 
curing the  erection  of  the  bnildtaig.  It  is 
claimed  that  the  complaint  is  demnrxaUe  as 
to  this  cause  oS  action,  because  the  $4,000 
denominated  in  the  bond  as  liquidated  dam- 
ages Is  a  penalty.  The  complaint  dlsdoses 
that  the  execution  of  the  $50,000  bond  was 
the  preliminary  step  to  be  taken  by  the 
lessee  for  the  construction  of  an  dght-story 
steel  firame  building  to  cover  an  entire 
lot  in  the  center  of  the  business  district  of 
the  city  of  Portland.  The  building  was  to 
be  valued  at  $100,(X>0  for  insuranoe  purposes, 
and  was  to  be  a  modern  class  A  building, 
with  the  exposed  walls  on  Third  and  Alder 
streets  faced  wlQi  pressed  brick.  Plaiirtifls 
were  to  receive  $1,S00  rental  per  month  for 
the  term  of  85  years,  or  $630,000^  The  boUd- 
tiig  was  to  Iw      prop^tf  ol  pialnttft  ga 
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part  consMentltm  of  the  leue.  In  addition 
to  thfs,  the  defmdanto  were  to  pay  the  tax- 
es, Insnrance,  and  dtr  aasessmeats.  Fallore 
to  give  tbe  building  bond  was  In  effect  a  fail- 
ure to  erect  the  bulldlog,  for  wltbout  the 
bond  defendant  Smith  had  no  right  to  re- 
move the  old  building,  nor  to  proceed  to  con- 
struct a  new  on^  and  tbe  execution  of  the 
bond  for  $60,000  would  practically  Insure 
the  construction  of  tbe  building.  From  these 
facts  we  are  asked  to  declare  as  a  matter  of 
law  from  an  InspecUoo  of  the  complaint  that 
the  damages  aUpulated  In  tbe  bond  are  so 
excessive  as  to  be  a  penalty. 

[t]  Unless  tbe  court  can  declare  as  a  ntat- 
ter  of  law  from  an  inspection  of  the  contract 
that  the  damages  are  so  excessive  as  to  be  a 
penalty,  the  demurrer  should  be  OTerruled 
and  the  question  determined  after  the  an- 
swer Is  filed.  Blunt  v.  Egeland,  104  Minn. 
351,  lie  N.  W.  653 ;  De  Graff,  Vrleling  &  Co. 
V.  Wlckham,  80  Iowa,  720,  62  N.  W.  503,  57 
N.  W.  420;  Hoxsey  t.  Patterson,  59  IlL  52^; 
Wilcox  T.  Walker  (Tex.  Civ.  App.)  43  S.  W. 
579;  10  A.  &  B.  Edc.  of  Law  (2d  Ed.)  423.  It 
is  usually  a  difficult  question  to  determine 
whether  stipulations  of  this  kind  are  in  the 
nature  of  liquidated  damages  or  penalties. 
Courts  usually  go  no  further  In  laying  down 
fixed  rules  for  determining  In  all  cases 
whether  the  stipulation  Is  liquidated  dam- 
ages or  a  penalty  than  la  necessary  for  a  de- 
cision of  the  particular  case  under  consld- 
'  eratlon. 

[I,  3]  The  question  must,  therefore,  be  de- 
termined In  each  case  upon  the  facts  and  cir- 
cumstances of  the  given  cause.  The  Inten- 
tion of  the  parties  to  the  contract,  however, 
must  control.  If  that  can  be  ascertained.  In 
the  construction  of  contracts,  tbe  end  to  be 
attained  Is  to  ascertain  the  Intention  of  tbe 
parties;  and  the  bond  in  question  Is  no  ex- 
ception to  the  rule.  Stratton  v.  Flke»  166 
Ala.  203,  61  South.  874;  Curtis  T.  Tan  Bergh. 
161  N.  T.  47,  52.  56  N.  E.  308. 

[4]  This  court  and  others  have  announced 
certain  rules  which  tn  some  cases  aCTord  a 
general  guide  In  construing  such  stipulations 
In  contracts.  In  Krausse  v.  Qreenfleld,  su- 
pra, 61  Or.  at  page  512,  123  Pac.  page  395, 
Mr.  Justice  Moore  says:  "Compensation,  and 
not  penalty,  affords  the  measure  usually  em- 
ployed to  determine  the  amount  of  damages 
to  which  a  party  is  entitled  by  reason  of  a 
failure  of  the  adverse  party  to  keep  or  per- 
form the  terms  of  bis  agreement  The  In- 
tention of  tbe  parties  in  this  respect  la  con- 
trolling, however,  when  It  satisfactorily  ap- 
pears that,  wbra  a  written  contract  was  ef- 
fected, they  anticipated  the  possible  injury 
and  fixed  upon  a  just  and  reasonable  sum  of 
money  as  applicable  to  the  entire  conse- 
quence that  might  arise  from  a  breach  of 
the  agreement,  in  wbi<d^  case  the  damages 
thus  determined  upon  are  recoverable."  In 
Salem  r.  ' Anson,  40  Or.  3S9,  at  page  345,  67 
Pac.  190,  at  page  102,  fift  Ii.  B.  A.  UO,  01  Am. 


St  B^.  iSS,  We.  Justice  Bean  aays:  "Wlun 
tiie  actual  damages  la  case  of  a  breacib  of 
the  contract  must  necessarily  be  speculative, 
uncertain,  and  incapable  of  definite  aaccx- 
tainment;  the  stipulated  sum  will  be  n^ard- 
ed  as  Ilqnidated  damages,  and  mar  be  re- 
covered as  such  without  proof  of  actual  dam- 
ages, unless  the  language  of  the  contract 
shows,  or  the  dnmmstancee  nndo'  wlil<A  it 
was  made  indicate,  a  contrary  lutenlicn  of 
the  parties,  or  It  so  manifestly  exceeds  tlie 
actual  injury  suffered  as  to  be  unconscion- 
able." The  contract  provided  for  the  cancel- 
lation of  a  note  and  mortgage  of  97,900  as 
liquidated  damages  for  failure  to  purchase 
land  valued  at  f24,000.  In  Hull  v.  Ad^os, 
60  Or.  05,  at  page  107,  118  Pac.  284,  at  page 
288,  Mr.  Justice  Burnett  says:  "The  prin- 
ciple seems  to  be  from  a  consideration  of  all 
tbe  authorities  that,  where  the  parties  are 
competent  to  contract,  are  equally  masters  of 
the  situation,  and  deal  at  arm's  length,  the 
court  of  equity  will  not  disturb  tbe  measure 
of  damages  established  by  the  parties  them- 
selves, unless  It  Is  so'  grossly  unconscionable 
and  oppressive  as  to  shock  the  conscience  of 
the  court  and  lead  it  to  believe  that  al- 
though BO  nominated  in  the  bond.  In  the  let- 
ter It  is  not  Included  within  the  spirit  of 
the  contract,  or  within  the  coutemplaticm 
of  the  parties."  'In  Morse  v.  Rathbnm.  42 
Mo.  604,  97  Am.  Dec.  369,  there  was  aa 
agreement  to  buy  land  for  a  purchase  price 
of  $9,000.  and  the  contract  provided  tbat,  if 
either  party  should  fail  to  comply  with  the 
contract,  he  would  forfeit  and  pay  to  the 
other  the  sum  of  $2,000.  The  court  held  tiiat 
this  was  liquidated  damages  because  It  was 
not  80  disproportionate  to  the  damages  vrtdch 
might  be  sustained  that  the  court  ongfat  to 
Interfere  with  tbe  expressed  Intention  of  the 
parties.  In  the  case  of  Sun  Printing  ft  Pnb- 
lishlng  Association  v.  Moore,  183  U.  8. 
22  Sup.  Gt  240.  46  L.  Ed.  366,  it  is  plainly 
declared  tbat  the  dedslous  of  that  court  on 
the  doctrine  of  liquidated  damages  and  pen- 
alties lend  no  support  to  tbe  contention  that 
parties  may  not  bona  fide  In  a  case  where 
tbe  damages  are  of  an  uncertato  nature  es- 
timate and  agree  upon  the  measure  of  dam- 
ages which  may  be  sustained  from  the  breadi 
of  a  contract  See,  also,  Williams  v.  Pacific 
Surety  Co.,  127  Pa&  145;  Commonwealth  v. 
GInn,  lU  Ky.  110,  63  S.  W.  467;  Malone  v. 
City  of  Philadelphia,  147  Pa.  416,  23  AU.  628: 
19  Am.  &  E.  Ency.  of  Law  (2d  Ed.)  402;  13 
Cyc.  97;  1  Sutherland  on  Damacea  (3d  Ed4 
279. 

[I]  The  bond  under  consideration  In  tUa 
case  recites  as  a  reastm  for  sUpnlatlnf  as 
to  amount  of  damages  that  at  the  time  oC 
the  eucntlon  ot  the  lease,  and  from  th«i 
until  the  execntlfm  of  tite  bond,  tlie  oondi- 
tions  in.  tbe  city  of  Portland  were  ftvorable 
tor  the  owners  of  real  property  to  aecura 
profitable  leases;  that  by  execntiiv  tiie  lease 
to  defendant  Smith  plaintiffs  tied  op  Otax 
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juropeity  In  socli  a  mannez  and  for  snch  a  i 
time  as  to  lose  many  tevorable  opportunities 
ot  making  adTantageoos  leases  thereof  to 
other  parties ;  that  plaintiffs  were  Induced 
to  execute  the  lease  by  reason  of  the  provi- 
sion therein  for  the  execution  to  them  of  the 
$50,000  building  bond;  that  on  account  of 
these  drcumstances,  and  because  the  dam- 
ages would  be  uncertain  and  Incapable  of 
reasonable  estimation  or  definite  calculation, 
and  because  It  might  be  claimed  that  the 
damages  could  not  be  estimated  at  all  until 
after  the  expiration  of  the  35  years,  the 
sum  of  $4,000  was  agreed  upon  by  the  parties 
as  fixed  and  liquidated  damages  that  would 
accrue  to  the  plaintiffs  from  the  failure  of 
the  lessee  to  deliver  the  $50,000  bond.  The 
Instrument  differs  from  many  in  which  liq- 
uidated damages  are  stipalated,  in  that  it 
gives  the  reasons  for  so  doing.  There  is  no 
showing  bi  this  case  that  the  facts  recited 
In  the  bond  were  not  correct.  In  Blunt  v. 
Bgeland,  104  Minn.  351,  at  page  353,  116  N. 
W.  653,  at  page  654,  It  is  said:  "The  further 
contention  that  the  damages  stipulated  by 
the  contract  should  be  treated  as  a  penalty, 
and  hence  not  recoverable,  and  further  that, 
inasmuch  as  the  complaint  alleges  no  gen- 
eral or  special  damages,  the  plaintiff  cannot 
recwver  is  not  well  taken.  Whether  the 
damages  stipulated  by  the  terms  of  the  con- 
tract should  be  treated  as  penalty  can  only 
be  determined  when  iBsnes  are  framed  and 
the  sitnation  and  snmnrndings  of  the  par- 
ties are  disclosed.  The  matter  will  adjust 
Itself  either  when  defendanta  answer  or 
upon  tibe  trial,  when  ttm  court  is  called  upon 
to  pass  upon  the  queatlcn.  Of  course,  If  the 
damages  stipulated  are  out  of  all  proportion 
to  the  actual  injury  suffered  by  {dalntlff,  the 
stlpolatiw  diould  be  treated  as  a  penalty, 
and  plaintiff  limited  to  the  recovery  of  ac- 
tual Vm.  Tayim  t.  Times  Newspaper  Co., 
83  Minn.  628.  S27,  86  N.  W.  760^  85  Am.  St 
Bcp.  478.  But  upon  the  face  of  th«  com- 
Idatait  plaintiff  Is  entitled  iwlma  fade  to  re- 
cover the  amount  stipulated  by  the  contract 
We  cannot  declare  as  a  matter  of  law  that 
the  damages  are  so  excesstve  as  to  justify 
the  oonclnslon  that  the  stipulation  slunild 
be  treated  as  a  praialty.  Howard  t.  Adklns, 
167  Ind.  184,  78  N.  O.  665."  To  the  same 
^ect  Is  Qie  case  of  De  Graff,  TiMii^  &  Go. 
T.  Wiekham,  89  Iowa,  720,  62  N.  W.  668.  In 
tbe  case  at  bar  the  actnal  denudes  in  the 
contemplation  of  the  parties  were  necessarily 
speculative,  uncertain,  and  perhaps  Incapable 
of  definite  ascertainment  The  plalntUh, 
tbelr  contract  ot  lease,  practically  said  to 
tbe  defendant  Smith  that  they  would  grant 
bim  the  privileges  of  the  lease  aa  apedfled 
on  the  conditions  that  he  wonld  make  the 
agreed  payments,  execute  the  $50,000  bond, 
and  construct  the  bnUdtog  provided  for ;  and, 
in  the  event  of  his  failure  to  furnish  the 
^tO,000  bond  which  was  preliminary  to  the 
construction  of  the  bulldinft  he  would  for- 
fait HOOa    13ie  transaction  waa  a  plain 
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I  contract  which  tbe  parties  apparently  un- 
derstood and  clearly  expressed  In  their  writ- 
ings. Their  Intention  then  being  plain,  there 
Is  no  good  reason  for  the  court  to  say  that 
the  parties  meant  something  other  than  that 
expressed  in  their  agreement  The  sum  fix- 
ed does  not  appear  to  be,  and  Is  not  shown 
to  be,  disproportionate  to  either  the  actual 
or  presumed  damages.  It  does  not  appear 
that  one  party  to  the  contract  was  a  victim 
of  oppression.  Tbe  loss  naturally  resulting 
from  nonperformance  of  the  stipulation  was 
vague  and  uncertain,  and  as  declared  in  the 
bond  Itself  was  a  proper  subject  of  contract 
between  the  parties.  We  cannot  declare  as 
a  matter  of  law  that  the  damages  agreed 
upon  are  so  excessive  as  to  Justify  the  court 
in  declaring  that  the  stipulation  ahould  be 
treated  as  a  penalty. 

It  la  strongly  urged  by  counsel  for  de- 
fendants that  if  a  minor  condition  In  the 
bond  had  been  broken,  and  the  plaintiffs  bad 
be^  damaged  In  the  sum  of  $10,  or  bad  paid 
tbe  taxes  one  day  after  the  time  due,  accord- 
ing to  the  language  thereof,  the  plaintiffs 
wonld  have  claimed  to  be  entitled  to  the 
$0)000  as  liquidated  damages.  Suffice  It  to 
say  that  that  Is  not  the  case  under  consid- 
eration. It  Is  easy  to  assume  that  the 
amount  stipulated  would  be  unreasonable 
and  unconscionable  In  case  of  the  noncom- 
pliance vrith  a  minor  condition  of  the  ob- 
ligation. Sudi  an  assumption,  however,  Is 
unnecessary  for  tiie  determination  of  this 
case  Bacb  case  most  depend  upon  its  own 
particular  facts  and  not  upon  assumed  &ctB. 

[I]  It  Is  also  contended  that  the  bond  is 
indefinite  as  to  the  provleAon  relating  to  the 
execution  of  Qie  $50,000  bond  not  later  than 
66  days  before  the  oomm^ceniHit  of  the  re- 
moval of  the  old  building  now  standing  upon 
the  leased  property,  which  wonld  necessarily 
be  not  less  than  66  days  beftoe  the  com- 
menc^nent  of  tbe  erection  of  tbe  new  build- 
ing. But  it  will  be  noticed  that  the  bond 
plainly  provides  tor  the  omuncKiceniait  of 
the  new  buUdlng  within  one  year  from  the 
date  of  the  leaser 

[7]  The  complaint  charges  that,  after  tbe 
exjdration  of  the  year,  the  defendant  Smith 
had  wholly  failed  to  execute  such  bond.  It 
was  agreed  In  the  lease  to  execute  the  build- 
ing bond  with'snretTr  conditioned  that  the 
lessee  would  construct  and  pay  for  a  build- 
ing on  the  leased  premises  as  specified, 
"which  bond  shall  be  made  to  the  lessors  and 
in  'form  and  omdltioned  as  they  may  desire 
and  whl(A  must  be  satisfactory  to  them." 
It  is  contended  on  behalf  of  defendants  that 
this  is  too  Indefinite  for  enforcement  It 
therefwe  aivears  that  the  substance  of  the 
condition  of  tbe  bond  is  specified  in  the  con- 
tract The  plaintiffs,  under  these  terms, 
would  have  Qie  ri^t  to  demand  a  bond  so 
fAmed  that  the  condlticms  would  embrace 
those  spedfied  In  tiie  lease,  and  one  so  plain 
as  to  form  that  there  would  be  no  likelihood 
of  nouoiforcement  on  account  of  form.  They 
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would  bave  been  bound  to  be  satisfied  with 
sucb  a  bond  with,  a  good,  safe,  and  re- 
liable surety.  Defendant  Smith  was  given 
possession  of  the  premises  and  enjoyed  the 
nee  thereof  for  a  considerable  time,  reOelT- 
Ing  all  the  advantages  from  the  covenants 
of  the  plaintiffs.  In  determining  the  question 
as  to  the  certainty  of  this  contract  the  coart 
must  treat  the  contract  as  having  been  par- 
tially performed  by  the  plalntlfFs.  Defend- 
ants have  obtaloed  to  some  extent  the  advan- 
tages of  the  contract,  and  are  now  seeking 
to  avoid  the  disadvantages.  The  construc- 
tion of  the  building  was  the  main  condition 
of  the  bond.  Th&t  condition  was  expressed 
with  certainty.  The  plaintiffs  could  not 
have  arbitrarily  refused  to  accept  a  bond 
l)ecause  It  was  not  in  the  particular  form 
that  they  might  desire,  nor  have  arbitrarily 
refused  on  the  ground  that  It  was  not  satis- 
factory to  them,  if,  In  fact,  It  did  answer  the 
requirements  specified. 

In  the  case  of  Olympla  Bottling  Works  v. 
Olympla  Brewing  Co.,  56  Or.  87,  at  page  93, 
the  court,  107  Pac.  969,  at  page  971,  said: 
"While  In  the  case  at  bar,  taldng  the  con- 
tract as  a  whole,  It  is  manifest  that  the 
right  to  continue  the  agency  for  the  addi- 
tional flve-year  period  constituted  a  very  im- 
portant part  of  the  consideration  for  the  first 
five  years'  service,  and  the  contract  having 
been  fully  executed,  and  the  consideration 
thereby  fully  paid  for  the  first  period,  more 
latitude  should  be  allowed  In  determining 
whether  the  provision  In  the  contract,  where- 
by the  party  paying  such  consideration  was 
to  receive  the  benefit  thereof,  than  In  a  case 
where  the  option  or  contract  Is  merely  ex- 
ecutory, or  partly  executory."  See,  also, 
Wvesley  v.  Johnston,  45  Or.  30,  46,  47,  76 
Pac.  13,  946,  65  L.  B.  A.  783,  106  Am.  St 
Bep.  647;  Hawkins  v.  Graham,  149  Mass. 
284,  21  N.  E.  312,  14  Am.  St.  Bep.  422.  In 
9  Cyc.  p.  624,  the  rule  Is  laid  don'n  as  fol- 
lows: "In  the  cases  above  referred  to  the 
promlssor  must  act  honestly  and  In  good 
faith.  His  dissatisfaction  must  be  actual 
and  not  feigned ;  real  and  not  merely  pre- 
tended. He  mast,  If  a  test  Is  necessary  to 
determine  fitoeas,  give  that  test  or  allow  It 
to  be  made." 

The  demurrers  therefore  were  properly 
overruled.  The  Judgment  of  tbe  lower  court 
will  be  aflUnned. 


(«6  Or.  124) 

STATB  «r  rel.  PBOCTOE  t.  BAT  CITY 
et  al. 

(Supreme  Court  of  Oregon.  April  20,  1913.) 
1.  MuniciPAt  CoBPORATioifs  (I  12*)— IncoK- 

FOBATIon  —   Ordeb   —  EkBOBS  —  CORBEC- 

TioK  NuHO  Pao  Tuna 

Where  the  journal  entry  of  the  county 
court  grantlag  a  petition  for  the  incorporation 
of  a  municipality  did  not  correctly  coatain  the 
order  made  in  that  it  did  not  correctly  describe 
the  territory  of  the  corporation,  tbe  error  may 


be  corrected  by  an  order  nunc  luo  tunc  wtuch 
will  validate  the  deseriptiiHi. 

[SkU  Note.— E\ir  other  caaes.  see  Umdctaal 
Corporationa,  Cent  Dig.  H  22-32;   Dec  IMc- 

2.  MUNICIPAt  COBPORATIONB  (f  7*)— IHCOBPO- 

BATioN— Land  Inclddbo. 

Under  U  O.  L.  |  3206.  providing  that  anr 
portion  of  a  county  containing  not  ten  th«ii 
160  inhabitants  and  not  already  incorporated 
as  a  municipality  may  become  incorporated,  tbe 
county  court,  which  has  the  power  of  granting 
and  denying  petitions  for  incorporation,  may 
grant  a  petition  for  the  incorporation  of  a  ma- 
nicipality,  even  though  the  petition  includes 
agricultural  and  tide  lands  within  the  bonnda- 
nea  of  the  county. 

[Ed.  Note.— For  other  caMs,  see  -Monieipal 
Corporations,  CmL  Dig.  H  11-18 ;  Dee.  Dig.  { 

7.  *] 

8.  Municipal  CoapoaATioira  (S  18*)— Atxace 
ON  Validitt. 

Persons  aggrieved  or  desiring  to  ohfect  to 
the  inclusion  of  their  laad  within  die  limits  of 
a  municipality  must  present  their  objectiocu  at 
the  hearmg  on  the  petition  for  incorpotation 
and  correct  any  errors  of  the  coont?  court  by 
review  or  app^,  and  cannot  subaequeotly  test 
the  validity  of  tbt  pracee^biga  by  quo  mr- 
ranto. 

[Ed.  Note.— For  other  eases,  see  'Mnnidpal 
Corporations,  Cent  Dig.  IS  41-44;  Dee.  Dig. 
I  18.*] 

4.  Municipal  Corfobations  (|  43*)— Piatb 
—Vacation— Appijcation — Neckssitt. 
Under  li.  O.  Ia  f  3206,  providing  for  tbe 
vacation  of  lots  or  streets  in  unincorporated 
towns,  the  vacation  of  a  block  contained  in  the 
original  plat  of  a  town  cannot  be  had  without 
the  application  provided  for  in  the  statute. 

(Ed.  Note.— For  other  cases,  see  Mnnieipal 
Go^ratlons,  Cent  Dig.  H  120,  121 ;  Dec  IHg. 

6.  Municipal  CoBPOB&tions  d  12*>— Oboan- 

IZAIION— DeSCEIPTION. 

The  incorporation  of  a  muQicipality  is  not 
invalid  for  vagueness  of  description  when  the 
beginning  point  was  bloc^  20  and  there  was 
only  one  block  20  appearing  on  any  plat  of  the 
town. 

[Ed.  Note. — For  other  cases,  see  Mnnieipal 
Corporations,  Cent.  Dig.  li  22-32 :  Dec.  Dig.  f 
12.*] 

6.  Municipal  Cobpobationb  <|  12*)— Incob- 
POBATIONS— Drscbiptioii— SuFnciKircT. 

In  view  of  U  O.  L.  f  878,  providing  that 
in  constming  conveyances  of  real  property, 
when  paramount  or  visible  bouDdaries  are  in- 
conaistent  with  measurements,  tbe  boundaries 
or  monuments  are  paramonnt,  tiie  dcaa^jptiiw 
of  land  incorporated  in  a  municipality  will  be 
held  sufficient  where  there  are  monnments 
which  will  enable  the  last  call  to  be  run,  even 
though  the  courses  and  distances  fixed  are  not 
correct 

[£jd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  22-32 ;  Dec  | 
12.*] 

7.  Constitutional  Law  (J  48*>— Incospoka- 

TION  B— Act— Co  N  STITUTIOH  AOTT. 

L.  O.  L.  S  3206,  providing  that  any  portwa 
of  a  county,  containing  not  less  than  ISO  in- 
habitants and  not  already  Incorporated,  may  be 
Incorporated  as  a  municipality,  having  been  on 
the  statute  books  for  many  years  and  been  ac- 
quiesced in  by  the  public  and  recognized  bx  the 
conrts,  most  be  held  eoostitntional  in  the  ab- 
sence of  a  clear  showing  of  its  invalidity. 

[Ed.  Note.— For  other  cases,  tee  Constitntiaa- 
al  Law,  C-ent  Dig.  8  46;  Dec  Dig.  f  48:* 
Statutes,  Cent  Dig.  {  S6.] 


*Por  otbsT  cases  see  ssns  topic  ssd  ■ectlon  NUlf  BER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Seriss  it  ftep'r  IndcxM 
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Appeal  from  Glrenlt  Court,  TlU»mook 
Oonntr;  WUllam  Galloway,  Jndg& 

Action  by  the  State  in  the  nature  of  quo 
warranto  by  John  H.  McNary,  prosecuting 
attorney,  upon  tbe  relation  of  W.  B.  Proc- 
tor, Jr^  against  Bay  City  and  ottiera.  From 
a  judgiDCOit  for  defeniluUa,  relator  appeals. 
Afflmied> 

Tlila  la  an  action  In  the  nature  of  quo 
irarranto  to  detenuine  the  legality  of  the  In- 
corporation pToceedlnga  ot  the  town  of  Bay 
Olty,  located  on  Tillamook  Bay,  In  TlUa- 
mook  county.  Or.  Fnxeedtnga  in  tlie  at- 
tempted Incorporation  wwe  begun  in  Uay, 
1010,  trader  the  gmeral  tnoDrporaUon  act, 
fonnd  In  chapter  1,  tit  26,  Ll  O.  I*.  The  pe- 
tition herein  provided  for  waa  filed  In  the 
cocrn^  court  of  TUlanHM>k  county  tm  Uay 
4,  1010,  after  notice  being  r^ularly  giren 
as  required  by  etatute,  and  the  petition 
came  m  for  hearing  on  June  4,  1010;  Nn- 
nierons  objections  havinc  been  tiled,  a  large 
area  of  land  was  fiiminatMii  by  the  conrt 
from  the  proposed  limits  of  the  corporation, 
BO  that  the  boundaries  of  the  proposed  cor- 
poration were  finally  determined  by  the  conrt 
aa  follows:  **Betfnning  at.tiie  southwest 
comer  of  bloA  20  In  Bar  View  addition  to 
Bey  Ci^,  aa  the  same  now  ai^ears  of  lec- 
tnrd,  and  rannli«  thence  east  along  the  south 
Hue  of  aald  block  20  and  an  extenalon  thwe- 
of  to  intersect  with  the  ^eaat  line  extended, 
of  Bar  yUiw  addition  to  Bay  Olty,  according 
to  the  present  recorded  idat  tliereof ;  thence 
north  to  the  north  Une  of  said  Bar  View 
addition ;  tbenoe  east  to  ttie  quarter  section 
Une  running  north  and  south  through  sec- 
tion %  hi  township  1  south,  of  range  10  west, 
of  the  Willamette  meridian ;  thence  north  to 
the  center  of  aectlim  K,  in  township  1  north, 
of  range  10  west,  of  the  Willamette  meridian; ; 
thence  west  to  this  east  Una  <tf  Oentral  ad- 
dition to  the  town  of  Bay  Otty,  acoonUng 
to  the  ivesent  neiaikA  plat  thereof;  thwee 
north  to  tlu  northeast  eomsr  (tf  said  Oea- 
tial  addition ;  thence  west  to  the  channel  of 
TUlamook  bay;  thence  along  said  channel 
to  a  jfutut  due  west  of  the  northwest  comer 
of  Mock  IS  In  Bar  View  addition  to  Bay 
City,  according  to  the  inresoit  recorded  idat 
thereof;  thenoe  east  to  the  h<nrthweBt  cor- 
ner of  aald  block  13;  thenoe  sooth  along 
the  east  Une  of  Adams  street  In  said  Bar 
View  addition  to  the  place  ot  banning." 

In  entering  the  foregoing  order,  the  clerk, 
through  a  derlcal  aror,  omitted  the  fol- 
lowing course:  "^enee  aartb  to  the  north 
Une  cC  aaid  Bar  View  addltKm**— and  the 
effect  of  thla  omission  waa  to  Inclnde  49 
acres  of  land  that  were  not  included  with- 
in the  boundaries  named  In  the  petition.  On 
that  error  counsel  for  appellants  have  dilefly 
based  the  arguments  contained  in  their  brltf. 
Thla  error  waa  not  discovered  until  after 
the  case  had  been  brought  to  thla  court 
l^nce  then  the  county  court  has  corrected 
the  entry  by  entering  a  nunc  pro  tunc  oidar 


redUng  what  tiie  ezaet  order  made  by  the 
court  was,  and  entering  the  order  accord- 
ingly. By  stipulation  a  certified  copy  of  the 
corrected  order  haa  been  filed  In  this  court, 
and  it  Is  agreed  tiiat  it  may  be  considered 
by  this  court  the  same  as  if  it  had  been 
made  before  the  trial  of  the  cause  below  and 
had'  been  Introduced  in  evidence  on  such 
trial.  The  nunc  pro  tunc  order  aforesaid 
waa  entered  after  the  brief  of  counsel  for 
appellant  had  been  served,  hence  waa  not 
considered  therein;  but  it  necessarily  elimi- 
nates the  question  raised  In  appellant's  brief 
relating  to  a  discrepancy  between  the  notice 
of  election  and  the  order  of  the  conrt  fixing 
tho  boundariea.  The  principal  Irregularities 
urged  by  counsel  in  addition  to  the  one 
first  mentioned  are:  (1)  The  Inclusion  with- 
in the  boundaries  of  the  alleged  corporation 
of  tldelands  owned  by' the  state  or  by  per- 
sons or  private  corporations.  Inclusion 
within  the  boundaries  of  the  eoiporation  of 
a  limited  amount  of  farming  and  agricultural 
lands.  (3)  Vaguenesa  and  uncertainty  in 
the  boundaries  of  the  territory  attempted 
to  be  incorporated,  by  reason  of  the  fact 
that  the  place  of  beginning  Is  given  as  tiie 
southwest  comer  of  block  20,  which  block 
had  theretofore  appeared  upon  a  recorded 
plat,  but  the  vacation  whereof  had  been  at- 
tempted by  the  filing  and  recording  of  a  so- 
called  "correction  plat"  (4)  Vagueness  and 
uncertainty  In  the  boundaries  of  the  terri- 
tory to  be  Incorporated  by  reason  of  the  fact 
"that  the  metes  and  boundaries  of  the  at- 
tempted Incorporation,  aa  described  In  all 
of  the  notices  and  orders  relating  thereto, 
fail  to  close  at  the  place  of  beginning." 
There  waa  a  judgment  for  detandants,  and 
the  state  appeals. 

Albert  B.  Kldgway,  of  Portland  <John  H. 
MtNary,  of  Salem,  George  WUlett,  of  Tilla- 
mook, and  Rldgway  &  J<dmson,  of  Port- 
land, on  the  brief),  for  appellant  C.  W. 
Pnlton,  of  Portland  (Blmon  A  Ooieste,  of 
Bay  City,  on  the  teleQ,  for  reapondenta. 

McBBIDB;  a  I.  (after  stating  the  fkcta  as 
eboTCD.  This  case  haa  been  ao  ably  and  fair- 
ly presented  that  we  regret  that  the  j^essure 
of  business  in  this  court  precludes  us  from 
a  more  extended  discussion  of  the  points 
preaented.  TbiB  omission  Is  not  due  to  the 
fact  that  they  have  not  been  carefully  con- 
sidered, but  because  other  and  urgent  bnsl- 
nees  predudes  the  editorial  labor  of  dla- 
coaaina  at  greater  length  Oie  arguments 
submitted. 

II]  As  otoerved  In  the  statement  of  the 
ease,  we  consider  the  comectton  of  the  jour- 
nal eatry,  fixing  the  propoaed  boundailcs  so 
as  to  make  them  conform  to  the  actual  order 
of  the  court,  waa  an  act  entire^  within  the 
power  of  the  court  and  proper  under  the 
drcumatances.  1  Mack  on  Judgmoits  ISIA 
Dd.)  I  m:  AUok  T.  Salsa,  06  Ma  28,. 
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[2]  We  Bee  no  Irregnlarity  In  the  Inclusion 
of  certain  agrlcnltural  land  and  tldelands 
adjacent  to  the  shores  of  Tillamook  Bay 
within  the  boundaries  of  the  proposed  cor- 
poration. By  section  2572,  L.  O.  L.,  the  whole 
of  Tillamook  Bay  Is  included  in  Tillamook 
county.  The  language  of  this  section  is  cer- 
tainly broad  enough  to  Include  all  ttdeland 
situated  along  Its  shores.  Section  3206,  L. 
O.  L.,  Is  as  follows:  "Any  portion  of  a  coun- 
ty in  this  state  containing  not  less  than  one 
hundred  and  fifty  inhabitants,  and  not  al- 
ready incorporated  as  a  municipal  corpo- 
ration, may  become  incorporated  under  the 
proTlsions  of  this  act,  and  when  so  incorpo- 
rated shall  have  the  powers  conferred,  or 
that  may  hereafter  be  conferred  by  general 
statutes  duly  enacted  by  the  legislative  as- 
sembly of  this  state."  It  will  be  seen  from 
this  that  the  right  to  incorporate  Is  not 
granted  solely  to  regularly  laid  out  and  plat- 
ted towns,  but  may  be  granted  to  the  inhabi- 
tants of  any  part  of  a  county,  and  may 
necessary  implication  inclnde  any  ciiaracter 
of  land,  whether  platted  or  agricultural. 
The  law  has  wlsdly  left  with  the  county 
court  the  power  of  granting  or  denyii^  pe- 
titions fbr  Incoiporationa,  and  anthorlxed 
It  to  fix  t3ie  boundaries  according  to  its  own 
best  Judgment 

[S]  As  we  observed  in  the  case  of  State  ex 
reL  T.  Port  of  Bay  City,  120  Fac.  4S)&,  per- 
sons aggrieved  or  desiring  to  object  to  the 
IndnsioD  of  tlielr  land  within  the  bonnd- 
ariea  of  a  corporation  are  by  the  published 
notice  of  the  pendency  of  the  petition  called 
into  court  to  assert  th^  rights  and  have  an 
easy  and  simple  method  by  rwiew  or  appeal 
by  which  to  correct  any  errors  committed  1^ 
the  county  court  Having  had  thdr  day  in 
conrt  In  the  original  proceeding,  they  will 
not  be  beard  to  urge,  in  a  proceeding  of  this 
character,  matters  which  th^  might  season- 
ably have  urged  before  the  result  of  the 
election  was  declared. 

[4,  S]  ^niere  is  no  uncertainty  as  to  the 
beginning  point  It  appears  from  the  record 
that  as  originally  laid  out,  platted,  apd  dedi- 
cated, block  20  was  included  in  and  designat- 
ed on  the  plat,  but  that  subsequently,  and 
after  the  plat  had  been  recorded,  a  new 
plat  and  dedication  was  filed  purporting  to 
be  a  correction  of  the  original,  from  which 
new  plat  block  20  was  excluded.  It  does  not 
appear  that  any  application  was  made  to  the 
county  court  for  the  vacation  of  that  part  of 
the  original  plat  omitted  in  the  subsequent 
plat,  as  required  by  section  3276,  L.  O.  I>., 
and  It  would  therefore  appear  that  the  sub- 
sequent attempted  vacation  was  void.  In 
any  erent,  there  is  no  other  block  20  appear- 
ing on  any  plat  of  Bay  City  addition,  except 
the  block  20  described  In  the  original  plat; 
and  the  call  for  the  southwest  corner  of 
block  20  Is  therefore  sufllclently  certain. 

[6]  Tested  by  the  well-understood  rules 


of  law  applied  to  grants  of  reel  property, 
there  is  no  uncertainty  as  to  the  last  call 
in  the  description,  which  reads;  "Ttieoce 
south  along  the  east  line  of  Adams  street 
•  •  •  to  the  place  of  b^lnning."  A  lit- 
eral compliance  with  this  call  would  take  the 
line  260  feet  east  of  the  place  of  beglnnlD^. 
The  call  preceding  this  takes  the  line  to  the 
east  boundary  of  Adame  street  Here  there 
is  one  fixed  and  definite  monument,  and  the 
southwest  comer  of  block  20  Is  another. 
The  courses  and  distances  must  yield  to 
these  monuments,  and  the  true  coarse  is  a 
straight  line  from  one  to  the  other.  Section 
878,  X*  0.  li. ;  White  v.  Lunlng,  93  U.  S-  514. 
23  K  Ed.  938 ;  Sanders  T.  Eldridge,  46  Iowa, 
34 ;  Tognazzlni  v.  Mo^antl,  64  GaL  159.  23 
Pac  1085;  Anderson  v.  Richardson,  92  Cftl 
623,  28  Pac.  679.  We  see  no  good  reason  wby 
a  description  of  boundaries  sufficient  to  sat- 
isfy the  demands  of  the  law  in  regard  to  a 
deed  should  not  be  sufficient  to  designate 
the  boundaries  of  a  municipal  corporatioiL 
Many  of  the  counties  of  this  state  hare 
boundaries  upon  navigable  streams;  such 
boundaries  being,  of  course,  the  center  of 
the  channel,  which,  while  mathematically 
certain,  is  In  fact  often  difficult  of  aac^tain- 
meet  Others  are  bounded  by  the  summits 
of  mountain  ranges  equally  Indefinite  in  prac- 
tice, hot  capable  of  mathematical  determina- 
tion by  surveys.  'Here  there  la  nothing  to 
prevent  an  exact  practical  asoerCalnment  of 
the  boundary  at  any  time  and  without  delay 
or  survey. 

[7]  It  Is  suggested  that  the  act  authorizing 
the  Incorporation  of  towns  (L.  O.  L.  S  3206 
et  aeq.)  is  unconstitutional;  but  no  sound 
argmnent  can  be  brought  to  sustain  tlUs 
contentloii.  It  has  been  on  the  atatnte  bocAs 
for  many  years,  has  been  frequently  invoked, 
and  generally  acquiesced  In  by  the  public 
and  recognized  by  the  courts.  Under  its  pro- 
visions, many  towns  have  been  Incorporated 
and  have  grown  Into  prosperous  municipali- 
ties. If  there  existed  a  reasonable  doubt  as 
to  the  constitutionality  of  the  act,  we  would 
under  well-known  and  often-reiterated  max- 
ims of  tlie  Ijiw,  be  constrained  to  hold  it 
constitutional;  bat  In  this  case  we  can  well 
go  further  and  say  that  we  have  no  doubt  as 
to  Its  constitutionality. 

The  Judgment  of  the  drcolt  court  Is  at- 
firmed, 

'  (M  Colo.  Asp.  m 

HIUj  v.  SULLIVAN. 
(Court  of  Appeals  of  Colorado.   April  14,  1013l 
Rehearing  Denied  Haj  12,  1913.) 

1.  Appeal  and  Ebbob  (|  928*>— Pkesuhp- 
tions  in  suppobt  of  judoment. 

Where  the  instructiona  are  not  la  the  ab- 
stract and  no  exceptions  were  reserved  thereto, 
it  will  be  assumea  that  the  matters  in  iasaa 
were  submitted  b7  proper  Instructions. 

[Ed.  Note.— For  other  casn,  see  Aptieal  aad 
Krror.  Cent  Dig.  H  87^-^1764;  Dec^  Die  I 
928.*] 
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2.  Thai.  (S  29*)— Miscoitmror  of  Judgx. 

It  vu  reversible  error  for  the  trial  judge 
in  open  court  before  the  takiag  of  testimoDy 
had  been  condaded,  and  in  the  presence  of  the 
litisants,  their  counsel,  and  every  one  connected 
with  the  trial  except  the  jury,  to  charge  defend- 
ant's witnesses  with  perjury,  and  order  tbeni  to 
be  placed  under  bond  to  await  the  action  of 
the  district  attorney,  especially  where  the  evl- 
dence  to  establish  tbe  cause  of  action  was  un- 
satisfactory, since  the  act  would  nattirally  tend 
to  overawe  defendant's  other  witnesses,  and  ter- 
rorize those  in  gnestion,  and  possibly  deprive 
defendant  of  advantageous  testimony. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
XHff.  U  80-88,  608;  Dee.  Dig.  |  20.*] 

Appeal  from  District  Court,  City  and  Conn- 
ie of  Denver;  Hubert  L  Shattwft,  Judge. 

Action  by  Annie  Sullivan  agalnat  Rosa- 
,llne  U.  Bill.  Ivdgment  for  plaintiff,  and 
defendant  appeals.  ReTersed  and  remanded. 

John  T.  Bottom,  of  Denver,  for  appellant 
R.  D.  Bees,  of  D^ver,  for  appellee. 

CUNNINGHAM,  P.  J.  On  April  4,  1908, 
appellee,  while  walking  on  the  aidewalk  on 
the  easterly  side  of  Eighteenth  street,  be- 
tween California  and  Stout  streets,  in  the 
dty  of  Denver,  between  2  and  3  o'clock  in 
the  afternoon,  caught  her  foot  in  an  upturn- 
ed corner  of  a  woven  wire  mat  lying  upon 
the  aidewallc  in  front  of  the  Lewiston  Hotel, 
which  was  at  the  time  under  a  lease  to  and 
being  operated  by  appellant  As  a  result  of 
the  plalntllTs  tripping  upon  the  mat  she  was 
thrown  to  the  sidewalk,  and  sustained  se- 
rious bodily  Injury  not  necessary  to  be  de> 
scribed.  The  corner  of  the  mat  was  up- 
turned to  the  extent  of  about  two  inches. 
The  mat  was  about  22  Inches  in  width  by 
30  inches  in  length.  PlalotUt  was  wholly 
unaware  of  the  existence  of  tbe  mat  upon 
the  sidewalk.  Tbe  jury  returned  a  verdict 
in  favor  of  plaintiff  In  tbe  sum  of  f600, 
upon  which  judgment  was  entered,  after 
motion  for  new  trial  had  been  overruled, 
and  the  defendant  brings  the  case  here  on 
appeal. 

[1]  No  exceptions  were  preserved  to  the 
Instructions,  nor  are  the  same  set  forth  in 
the  abstract  It  must  be  assumed,  therefore, 
that  both  the  gnestion  of  negligence  and 
contributory  negligence,  which  were  pleaded 
by  the  defendant,  were  submitted  to  the 
Jury  under  proper  Instructions.  Each  mem- 
ber of  the  court  has  given  to  the  record  In 
this  case,  which  Is  short,  much  more  than 
the  ordinary  consideration,  because  of  our 
anwilUngnees  to  disturb  the  Judgments  of 
trial  courts.  The  evidence  of  negligence  in 
this  caae  la  meager  in  the  extreme.  There 
la  notldng  in  the  record  to  indicate,  or  from 
which  an  inference  can  be  drawn,  who  was 
responsible  for  removing  the  mat  from  with- 
in the  hotel,  where  It  belonged,  to  the  place 
where  it  was,  upon  the  sidewalk,  unless  the 
doctrine  of  res  Ipsa  loquitur  Is  invoked,  and 
this  doctrine  can  be  applied  only  upon  the 
theory  that  becaoae  the  mat  was  the  property 


of  the  hotel  company,  and  under  Its  ezcltudvi 
control,  and  belonged  within  tbe  hotel,  and 
was  found  without  the  hotel  on  the  walk, 
its  presence  In  an  improper  place,  under 
such  drcnmstances,  called  for  an  explanation 
from  the  defendant;  and,  she  having  failed 
to  make  any  explanation  aatis&ctory  to  the 
jury,  their  findii^  of  negligence  was  war- 
ranted. There  was  some  vague  testlmony 
given  by  one  of  the  employAs  of  the  hotel 
to  the  ^ect  that  baggagemen  sometimee  in 
renctovlng  trunks  from  tbe  hotel  dragged 
this  mat  out  upon  the  sidewalk,  but  that 
the  mat  reached  the  sidewalk  on  the  day 
of  tbe  acddent  in  this  manner  the  witness 
did  not  pretend  to  say.  There  was  no  evi- 
dence whatever  to  Indicate  bow  long  the  mat 
had  been  upon  the  sidewalk  prior  to  the 
time  when  idaintlff  tripped  upon  it  and  re- 
ceived her  Injnriea.  The  members  of  the 
court  are  not  Ifl  accord  as  to  whether  or  not 
the  docttine  of  res  ipaa  loonltnr  can  be  in- 
voked tgr  the  plalntiCC  in  this  case,  but  in 
view  of  a  certain  incident  that  occurred  dur- 
ing the  progress  of  the  trial,  to  which  we 
shall  iffesently  advert,  it  Is  the  unanimous 
oidnlon  of  the  court  that  the  judgment  ought 
to  be  revoved.  and  the  cause  remanded  for 
retrial. 

CI}  The  caae  was  called  for  trial  on  June 
10th,  and  was  continued  throu^  ttie  Uth, 
at  least,  as  the  ver^ct  was  not  returned 
into  court  until  June  12th.  On  the  first  day 
of  tbe  trial,  and  a  consldanble  length  of 
time  before  the  taking  bt  testimony  bad  been 
concluded  (the  record  sbowlng  aome  fifty-four 
folios  of  testimony  taken  after  the  incident 
to  which  we  are  about  to  allude),  the  trial 
judge  excused  the  jury,  and  called  two  wit- 
neasee  of  the  defendant  before  tbe  bar  of 
the  court,  and  told  them  that  he  believed 
tliey  bad  committed  deliberate  and  wlllfitl 
pexixay,  and  ordered  them  to  be  placed  under 
bond  in  the  sum  of  $1,000  to  await  the  action 
of  the  district  attorney.  We  are  unable  to 
discover  anything  in  the  teatimony  of  the  two 
witnesses  that  would  warrant  so  drastla  an 
action  on  (he  part  of  the  trial  judge.  The 
effect  of  the  Judge's  severe  arraignment  of 
the  witnesses,  and  his  placing  tbem  under 
arrest  or  bond,  would  naturally  tend  to  over- 
awe any  other  witnesses  which  tbe  defendant 
might  have  desired  later  to  call,  and  could 
have  had  no  other  effect  than  to  terrorize 
the  two  witnesses  in  question,  whose  fur- 
ther testimony  might  well  have  been  highly 
advantageous  to  the  defendant  at  a  later 
stage  of  the  case.  The  Jury,  it  Is  true,  was 
excused  at  the  time  of  tbe  occurrence  we 
are  considering,  but  It  occurred  In  open 
court,  aroarently  In  the  presence  of  tbe 
litigants  and  their  counsel,  and,  so  far 
as  tbe  record  discloses,  In  the  presence  of 
every  one  connected  in  any  way  with  the 
trial  save  the  jury.  As  we  have  already 
stated,  this  transaction  occurred  during  tbe 
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flrat  day  of  fhe  trial,  and  the  record  dla- 
doses  that  one  of  tho'ereiiing  papers  pubUeh- 
ed  In  tbe  city  of  Denver  on  tbat  day  contain- 
ed an  account  thereof. 

We  are  loathe  to  criticise  the  conduct  of 
trial  Jndgo,  for  we  recognize  that  thetl* 
duties  are  arduous,  and  of  necesttfty  they  are 
often  called  upon  to  hastily  determine  and 
summarily  perform  them.  But  their  veiy 
great  power  and  their  tremendous  influence 
upon  the  results  if  a  trial  call  for  extreme 
caution  and  great  self-restraint,  to  the  end 
that  this  power  and  Influence  be  so  exer- 
dsed  as  to  protect,  rather  than  endanger, 
the  rights  of  HCLgants  who  appear  in  their 
courts.  Where  witnesses  of  one  of  the  par- 
ties to  a  suit  are  promptly,  upon  leaving  tbe 
stand,  and  in  tlie  midst  of  Uie  trial,  called  by 
the  trial  judge  to  the  bar  of  the  court  and 
pablidy  denounced  as  perjurers,  and  placed 
under  arrest,  It  seems  prdbaUe  that  the 
rights  of  such  psjrty  would  be  tlcsreby  pr«J< 
udiced. 

In  view  of  Oie  unsatlsflacto^  character  of 
the  erldenoe  glTen  in  this  case  on  tbe  Ques* 
tlon  of  defendant's  negligence,  it  Is  the  more 
probable  that  the  conduct  of  the  trial  Judge, 
to  which  we  have  called  attenUon,  prejudiced 
her  rights. 

For  the  reasons  glTen  above,  the  Judgment 
Is  reversed,  and  ttw  cause  remanded  for  a 
new  trial 

Reversed  and  remanded. 

<|A  OAo.  App.  38) 

FINDING  T.  GITZEN. 

(Co art  of  Appeals  of  Colorado.    March  10. 
1913.    Rebearine  Denied 
May  12,  1913J 

1.  Appeal  and  Ebbob  ()  930*)  —  Quxsnoivs 

BeVIBWABI^B— EVIDBNCB. 

All  conflicting  evidence  on  material  facti 
is  preeumed  to  tiave  been  resolved  by  the  jury 
in  favor  of  tbe  successful  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  876S-8761;  Dee.  Dig.  | 
830.*] 

2.  Mastbb  and  Sbbvaitt  (||  137,  170*)— In- 
jury TO  Sebvant— Nbouobncb. 

Where  an  employer,  ioatructlng  en  employ^ 
to  scrape  or  varnish  and  finish  toe  top  of  ele- 
vators in  a  building  on  Saturday  afternoon  or 
Sunday,  knew  that  tbe  elevators  woald  be  ran- 
ninx,  bat  knew  that  there  would  be  fewer  pas- 
sengers desiring  to  use  tbe  elevators  on  those 
days,  lie  most  exercise  at  least  ordinary  care  in 
(arnisblng  a  competent  pilot  for  the  elevators, 
and  take  every  reasonable  precaution  through 
him  to  so  operate  the  elevators  while  the  em- 
ploy£  was  on  top  as  to  avoid  Injury  to  bim, 
and,  where  the  employe's  only  protection  against 
slipping  from  the  top  was  to  grasp  the  cable, 
the  employer  and  the  elevator  pilot  operating 
the  elevators  must  give  warning  of  contemplat- 
ed movements  of  the  elevators. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  269,  270,  273,  274.  277, 
278,  830;  Dec  Dig.  H  157,  170.*] 

3.  Mastbb  and  Sbbvaht  (|  245*)~Ikjubt  to 

Sbbvant— Contbibutobt  Negugencb. 
An  employ^  working  just  before  and  at  the 
time  of  an  accident  at  the  very  place  and  time 


the  employer  had  instmcted  him  te  worit  aad 
doing  the  very  work  he  bad  instmcted  him  t» 
do,  is  not  chargeable  with  negligence  by  reaaon 
of  working  at  tlte  time  and  place  of  the  acci- 
dent 

[Ed.  Note.— For  other  cas^  see  Ibstcr  and 
Servant  Cent  Dig.  H  6^  7TB-788;  Dec.  Dig. 

5  245.*] 

4.  Mastbb  and  Sbbtart  247*) — Injtjbt  lo 
Sbbvant— Mbgliobnce—Dbcnkbhnbbb. 
Drunkenness  of  an  employe  is  not  of  itself 

negligence,  onless  it  is  shown  tliat  sndi  a  ccmr 

dition  caused  or  contributed  to  the  acxadent 

omnplained  of. 
[Ed.  Note.— For  other  cases,  see  Marter  and 

^rnnt,  Gent  Dig.  H  TO6-800;  Dee.  Dig.  I 

B.  Tbiai,  (I  282*)— iNsxauoTiONB— BmiBircx 
TO  Sustain. 

Where,  in  an  action  for  injuries  to  an  em- 

ftloy^  there  is  no  evidence  of  contribatory  neg- 
igence,  the  employer  is  not  entitled  to  an  in- 
struction on  that  qaestioik 

[Ed.  Note.— For  other  tsaatm,  see  TriaL  Cent 
Dig.  il  60S,  C96-612;  DiecTDig.  |  2S£*] 

6  TaiAi,  (S  261*)— iNSTBPOnOWS  Psqubsiid 
iNSTBUCnONS— Befusal. 

It  is  not  error  to  refuse  an  Instraction  mis- 
stating the  law  or  failing  to  propeiiy  define  the 
law  as  applicable  to  the  subject-matter  of  tbe 
instruction. 

[Ed.  Note.--For  other  eascLsee  Trial.  Gent 
Di^.^^i|  4S4,  060,  671,  e^ToTS;  J}tc  Dig.  I 

7.  Tbiat  n  101*)  —  iNsnuonoNS  —  Asbimp- 
tioN  OT  Facts. 

It  is  not  error  to  refose  an  faistmctton 

which  assumes  tacts  wUhin  the  exclusive  jftow' 

ince  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fS  420-431,  4SS;  DecTDig.  |  191>3 

a  TbIAL  (8  260*)— iNSTSUCnONS  COVSBBD  BT 

Chabqe  Given. 

It  is  not  error  to  refuse  a  raqnested  in- 
struction included  In  snbstancc  in  the  instroc- 

tions  given. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gmt 
Dig.  SI  661-059;  Dea  Dig.  |  26a*l 

9.  Mabteb  and  Servant  (}  2S8*)— Iitjukt  to 

Sbbvant— NBouaBNOE. 
Though  an  employe  assumes  tiie  rids  «c> 
dinarily  incident  to  the  service,  the  empk>yw 
must  use  reasonable  care  in  famishing  compe- 
tent servants,  reasonably  safe  machinery  and 
appliances,  and  a  reasonably  safe  plaice  in 
which  to  work,  as  well  as  reasonable  case  to 
prevent  injuries  to  the  employ^^ 

[Ed.  .Note.— For  other  cases,  sse  Master  and 
Servant,  CentDig.  ff  660-667 ;  DecDIg.  f  228.*] 

Appeal  titm  District  Oonrt,  CUtgr  and  Ooun- 
ty  of  Daiver;  Gred«y  w.  Whitfotd,  Judge. 

Action  by  Margaret  Oltm  against  Charles 
A.  Finding.  B^om  a  Judgment  for  plalntU^ 
defendant  appeals.  Affirmed. 

Julian  a.  Dickinson,  A.  B.  FeUOier,  and 
Oeorge  B.  Drake,  all  of  Denver,  Cor  appe- 
lant Talbot  A  Bflinnlx,  laioinas  Ward.  Jr., 
and  O.  D.  Talbot,  all  of  Denver,  tox  appdlea. 

HCRLBUT,  J.  November  24,  1900,  plaln- 
tifT  (appellee)  filed  tier  complaint  against  de- 
fendant The  complaint  alleged,  in  sub- 
stance that  plaintiff  was  the  widow  of  Hoiiy 
GItzen ;  that  on  June  29.  1008,  Henry  Gitxeo 
was  in  the  employ  of  defendant  as  a  house 
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painter  and  decorator,  and  wider  Ms  Inatrnc- 
ttons  was  on  tbat  day  scraping  the  paint 
from  the  top  of  a  passenger  elevator  In  wbat 
iB  known  as  tbe  Railroad  Bnlldlng  In  Den- 
ver ;  that  at  the  time  of  the  accident  he  waa 
on  the  roof  of  the  elevator,  engaged  In  scrap- 
ing off  the  paint  ^th  a  knife,  and  while  so 
engaged,  without  warning  to  him,  the  eleva- 
tor suddenly  started  to.  rise  toward  the  upper 
floors  of  the  building;  that  by  reason  there- 
of be  was  nnable  to  maintain  his  hold  on  the 
top  of  ^e  cage,  and  was  thereby  precipitated 
and  thrown  Into  the  shaft  of  the  adjacent  el- 
evator with  such  force  and  violence  and  from 
such  a  height  that  he  received  cuts,  wounds, 
and  bmlses  from  the  effects  of  which  be  died 
the  same  day;  that  the  Injuries  were  caused 
by  the  carelessness  and  negUgence  of  said  de- 
fendant  In  this,  to  wit:  Defendant,  having 
personal  knowledge  of  the  presence  of  Gltzeu 
on  top  of  tbe  elevator,  without  warning  or 
notice  to  him,  recklessly,  negligently,  and 
carel^ely,  and  not  in  the  exercise  of  ordina- 
ry care  and  prudence,  ordered  the  pilot  of 
said  elevator,  who  was  also  the  servant  of 
said  defendant,  to  transport  him  from  the 
ground  floor  to  one  of  the  uroer  floors  of  the 
building;  that  said  pilot  Immedlatdy  ob^ed 
tbe  order  of  defendant,  set  the  machinery  In 
motion,  and  caused  tbe  elevator  to  ascend  to 
tbe  njver  floors  of  the  building. 

The  answer  nnitalned  four  defenses:  (1) 
A  doiial  at  most  of  tbe  allegaUons  of  the 
complaint;  (2)  that,  If  Gitzen  rec^ved  the 
Injuries  alleged  in  the  complaint,  they  were 
the  result  of  the  ordinary  dangers  and  risks 
incident  to  his  employment  and  were  assum- 
ed by  him ;  (8)  that,  If  sucb  injuries  occur- 
red, the  time  and  manner  of  doing  tlie  work 
by  Gitzen  was  in  ^rect  disobedience  of  tbe 
ord^  of  defendant;  (4)  that,  If  the  Injuries 
occurred  to  Gitzen  as  alleged,  they  were  the 
result  of  bis  carelessness,  n^llgence  and 
reddessness. 

Tbe  evidence  In  this  case  is  not  volnml- 
nonSb  The  appellant  earnestly  Insists  that 
appellee  failed  at  the  trial  to  show  by  suffi- 
cient evidence  tbe  negligence  charged  against 
him  in  the  complaint  Tbe  following  Is  a 
brief  rtoumfi  of  the  evidence,  viz. : 

The  accident  occurred  Saturday,  June  27, 
1908,  about  p.  m.  A  few  days  before 
Gitzen  had  been  instructed  by  defendant  to 
scrape  the  paint  off  tbe  roof  of  tbe  two  ele- 
vators, which  were  located  side  by  side.  One 
was  g^erally  used  as  a  freight  elevator,  and 
operated  by  pulling  on  a  rope.  The  passen- 
ger elevator  was  operated  in  the  usual  way 
by  a  lever.  Tbe  power  came  from  macbln< 
ery  situated  in  tbe  basement  It  was  neces- 
sary for  Gitzen  to  be  on  top  of  the  elevator 
In  order  to  do  the  work  assigned  to  him  by 
d^endant  The  freight  elevator  was  not 
operated  for  carrying  passengers  on  tbe  day 
of  the  accident.  The  engineer,  Seltzer,  for 
about  IS  minutes  before  tbe  accident  bad 
been  standing  in  front  of  tbe  elevator  talk- 


ing to  Gitzen,  who  was  on  top  of  tbe  same, 
scraping  off  the  paint  During  this  time  tbe 
elevator  had  not  been  moved.  Shortl?  after 
tbe  engineer  arrived  at  the  elevator  the  de- 
fendant came  In,  passed  by  the  front  of  the 
two  elevators  to  the  rear,  and  Immediately 
returned,  had  a  brief  conversation  with  the 
engineer,  and  soon  entered  tbe  elevator.  Tbe 
elevator  at  once  ascended,  and  while  so  do- 
ing Gitzen  fell  from  the  roof  Into  the  ad- 
joining shaft  and  thence  to  the  bottom.  The 
statement  of  facts  so  far  may  be  said  to  be 
uncontroverted.  At  this  point  however  a  de- 
cided conflict  in  the  testimony  takes  place. 

Defendant  claims  he  did  not  see  Gitzen  on 
top  of  tbe  cage,  bad  no  conversation  with 
him,  and  did  not  know  of  his  presence  there. 
As  opposed  to  this,  tbe  engineer  testifies  that 
before  stepping  Into  tbe  elevator  the  defend* 
ant  bad  a  conversation  with  Gitzen,  who 
was  then  on  top  of  the  cage.  Tbe  elevator 
pilot  Klzer,  testifies  that  Just  before  be  start- 
ed tbe  elevator,  and  while  defendant  was 
entering,  he  called  to  Gitzen,  telling  him  be 
was  going  up,  and  that  Gitzen  replied :  "All 
right.  Go  ahead."  The  engineer  testifies 
that  no  such  conversation  took  place;  that 
he  had  good  bearing,  and  was  within  four  or 
five  feet  of  the  elevator  when  it  started  tO' 
ascend.  Though  d^endant  was  present  at 
the  time,  he  nowhere  in  bis  t^timony  affirms 
or  denies  that  bis  pilot  warned  Gitzen  as 
stated.  If  tbe  pilot  gave  the  notice  or  warn- 
ing, defendant  must  necessarily  have  beard 
it  or  it  Is  fair  to  assume  be  did;  and,  lils 
I  Interests  being  so  deeply  involved.  It  Is  pass- 
ing strange  that  he  did  not  verify  the  pilot's 
warning,  If  true.  A  failure  to  do  so  left  au 
apparrait  conflict  between  his  testimony  and 
that  of  tbe  pilot  Tbe  defendant's  testimony' 
that  he  "bad  no  Idea  that  any  one  was  on 
top  of  tbe  devator"  Is  not  conslstoit  with 
the  pilot's  evidence  that  in  the  presence  of 
defendant  he  gave  notice  to  Gitzen,  and  re- 
ceived his  reply :    "All  right.    Go  ahead." 

[1}  'Tbe  disputed  Acts  Just  stated  must 
have  been  resolved  by  tbe  jury  In  favor  of 
plaintiff.  The  general  rule  Is  that  all  con- 
i  dieting  evidence  upon  material  facta  Is  pre- 
sumed to  have  been  resolved  by  the  Jury  in 
favor  of  the  successful  party. 

[2J  Tbe  defendant's  undlapnted  testimony 
is  to  tbe  effect  that  a  few  days  before  the 
accident  be  Instructed  Gitzen  to  scrape  or 
vamlsta  and  finish  tbe  top  of  these  two  el- 
evators on  Saturday  afternoon  or  Sunday, 
telling  blm  In  substance  that  at  sucb  times 
but  few  trips  were  made  by  tbe  elevators, 
and  but  few  people  were  tben  in  the  build- 
ing. It  Is  clear  tben  that  defradant  knew 
these  elevators  would  be  running  at  tbe 
time  he  instructed  Gitzen  to  finish  the  tops, 
and  that  defendant's  purpose  in  selecting 
Saturday  afternoon  or  Sunday  for  doing  this 
work  was  because  there  would  then  be  few- 
er passengers  desiring  to  use  tbe  elevators, 
and  consequently  fewer  tripe  would  be  made 
by  than.   This  b^ng  the  casey  it  became 
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the  unqnestlonea  duty  of  defendant  to  exer- 
cise at  least  ordinary  care  In  famishing  a 
competent  and  careful  idiot  for  the  elevators, 
and  to  take  every  reasonable  precaution 
tfaroagh  such  pilot  to  so  operate  the  ele- 
vators while  Gltzen  was  on  top  as  to  avoid 
injnry  to  him.  At  the  best,  It  was  a  highly 
hazardous  employment  There  was  but  a 
small  space  on  top  of  the  elevator  suitable 
for  Oitzen  to  occupy  while  he  was  scraping 
the  paint  therefrom.  It  does  not  appear 
that  any  railing  or  other  device  was  con- 
structed on  the  top  to  prevent  him  from 
slipping  off.  The  evidence  seems  to  show 
that  Gitz^'s  only  protection  against  sllp- 
I^ng  from  the  top  of  the  elevator  was  to 
grasp  the  cabl^  which  was  attadied  to  the 
center  of  the  cage.  This  he  attempted  to 
do  when  the  elevator  started,  but  failed. 
The  highly  dangerous  position  of  Oitzen 
wliile  scraping  off  the  paint  must  have  been 
80  apparent  to  the  defendant  and  elevator 
Irilot  that  io  the  exercise  of  the  most  ordi- 
nary kind  of  care  it  would  seem  imperative 
that  the  raising  or  lowering  of  the  elevator 
while  Gltzen  was  so  employed  should  in 
every  Instance  tiave  been  immediately  pre- 
ceded by  a  clear  notice  or  warning  to  hi  in 
of  the  contemplated  movement. 

[1,4]  It  most  be  conceded  without  dis- 
pute that  Jast  before  and  at  the  time  of  the 
Bcddent  Gltzen  was  working  at  the  very 
time  and  place  the  defendant  had  Instructed 
him  to  work,  and  doing  the  very  thing  he 
had  instructed  him  to  do,  which  makes  it 
clear  that  he  cannot  be  charged  with  negli- 
gence by  reason  thereof.  Tbers  was  some 
effort  made  to  show  that  Gltzen  had  been 
drinking  prior  to  the  acdd^t,  and  was  in- 
toxicated at  the  time.  The  evidence  in  that 
behalf  was  weak  and  unsatisfactory-  Even 
had  it  been  conclusively  shown  that  he  had 
been  drinking  or  was  intoxicated  at  the  time, 
there  Is  not  a  word  of  testimony  tending  to 
show  that  by  reason  thereof  he  did  any- 
thing or  omitted  to  do  anything  which  in 
any  way  contributed  to  the  injuries  re- 
ceived. In  other  words,  drunkenness  of  it- 
self is  not  negligence,  unless  It  Is  shown 
that  such  a  condition  caused  the  accident, 
or  in  a  measure  contributed  to  the  same. 

[fi]  We  have  searched  the  record  criti- 
cally, bnt  fall  to  discover  any  evidence  which 
tends  to  show  Gltzen  gnllty  of  contributory 
negligence.  For  this  reason  we  do  not 
think  defendant  was  entitled  to  an  instmc- 
tion  upon  that  question.  U.  P.  Ry.  Co.  v. 
Tracy,  19  Colo.  331,  35  Pac.  537. 

We  will  now  give  conaideratiion  to  the 
errors  claimed  In  the  giving  and  refusing 
of  instructions. 

[I-I]  Defendant  tendered  31  instmctions, 
of  which  28  were  refused.  We  do  not  think 
there  was  any  error  In  the  court's  mlings 
In  that  behalf,  for  the  reason  that  they 
either  misstate  the  law,  fail  to  properly  de- 
Une  the  law  as  ap^cable  to  the  subject-mat- 
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ter  of  the  instruction,  or  assume  foeta  within 

the  exclusive  inrovince  of  the  Jnry,  or  in- 
structions given  Included  the  substance  of 
those  refused.  As  to  the  instructions  refus- 
ed, a  number  were  offered  upon  the  qncstioQ 
of  contributory  negligence,  but  we  do  not 
think  the  court  committed  any  error  In  ex- 
cluding th^,  for  the  reasons  already  given. 

[9]  A  number  of  the  Instructions  refused 
also  related  to  the  question  of  assumed 
risk.  There  was  no  error  committed  in  this. 
It  is  clear  from  the  evid^ce  ttiat  the  Injury 
was  not  caused  by  any  of  the  risks  which 
the  deceased  assumed.  While  we  recognize 
the  well-settled  rule  that  an  employ^  as- 
sumes all  risks  which  are  ordinarily  and 
naturally  incident  to  the  particular  service 
in  which  he  engages,  it  does  not  in  any  s«ise 
relieve  the  employer  from  the  duty  of  using 
reasonable  care  in  furnishing  competent  serv- 
ants, reasonably  safe  machinery  and  appli- 
ances, and  a  reasonably  safe  place  In  wbi<4i 
his  employes  are  required  to  work,  as  w^l 
as  using  reasonable  care  to  prevent  injuries 
to  his  employes.  Some  of  the  refused  in- 
structions in  terms  Instructed  the  Jory  as 
to  whether  or  not  the  defendant  by  himself 
or  his  employ^  gave  notice  or  warning  to 
the  deceased  Just  prior  to  starting  the  ele 
vator.  The  subject-matter  of  such  instmc- 
tions was  fully  and  fairly  included  within 
the  torms  of  histmction  numba*ed  4,  glvea 
by  the  court,  which  reads  as  follows:  **The 
court  instructs  the  Jnry  that  if  they  find,  by 
a  preponderance  of  the  evidence,  that  the 
deceased,  Henry  Gltzen,  was,  at  the  time  of 
or  immediately  prior  to  the  happening  of 
the  injuries  complained  of,  occupying  a  posl- 
tiou  on  the  roof  of  the  cage  of  the  elevator 
owned  and  operated  by  defendant,  and  that 
the  defendant  then  knew  of  the  presence  of 
the  said  Henry  Gltzen  upon  such  levator, 
and  that  at  such  time  the  defendant  entered 
said  elevator  and  requested  or  ordered  the 
employs  in  charge  thereof  to  take  Mm  to 
a  higher  floor,  and  that  in  consequence  of 
such  order  or  request  said  employe  set  the 
elevator  in  motion,  without  the  defendant 
or  said  elevator  employ^  first  giving  warn- 
ing, or  causing  warning  to  be  c^ven,  to  the 
said  Henry  Gltzen,  so  notifying  him  of  his 
Intention  to  start  the  elevator,  and  by  rea- 
son thereof  the  said  Henry  Gltxen  lost  his 
footing  on  the  roof  of  said  elevator  and  was 
knocked  or  thrown  down  therefrom,  in  such 
wise  to  Inflict  injuries  causlDg  his  death, 
then  and  in  such  event  you  will  find  the 
issues  her^n  Joined  for  the  plalntUf  and 
against  the  defendant"  The  instructions 
given  by  the  court,  taken  together,  fairly 
presented  to  the  Jnry  the  law  applicable  is 
the  evidence  disclosed  by  the  record,  and 
substantially  included  all  phases  of  the  case 
which  were  proper  subjects  for  instmction 

We  discover  no  reason  disclosed  by  the 
record.  Justifying  a  reversal  of  the  Jndgmtiit 
The  same  will  be  afDrmed. 
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G.  W.  Hemdon,  Its  Attorney;   [Seat]  Na- 
tional Sure^  Company,  by  B.  J.  ICltebtil, 
Its  Agent  [Seal.] 
'Indorsements : 

"Aivroved  tUs  8d  day  of  January,  1915. 
Ik  H.  Teale,  Clerk. 

"FUed  tbla  Sd  day  of  January.  191S,  at 
0  o'clock  a.  m.   L.  M.  Teale,  C9erfe." 
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TOUNO  CONST.  CO.  v.  RUTH  QOU> 
MINES  CO.  et  aL 

(Sapreme  Court  of  Arixona.    May  12,  1918.) 

^PEAI,    AND    EbBOB    ({  391*)— BoND— IABW 

Apfbal  Bond— Statutes. 

Under  Civ.  Code  1901,  par.  1506,  u  ameod- 
ed  by  Laws  1912,  c.  44,  providing  that  no 
appeal  shall  be  dismissed  or  Judgment  affirmed 
because  of  any  defect  lu  the  appeal  bond,  if  the 
appellant  on  each  terms  as  the  court  may  direct 
file  a  sufficient  Iwnd,  it  is  a  condition  precedent 
to  the  Sling  of  a  new  bond  that  there  be  a  bond 
OB  appeal,  and,  where  the  appellant  has  filed 
no  appeal  bond,  the  court  has  no  Jniisdictlon  to 
order  a  new  bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  2077-2084,  20in^-^068; 
Dtec.  Dig.  I  3&1.»J 

Appeal  from  Superior  Court,  Mobave  Coun- 
ty; Frank  J.  Duffy,  Judge. 

Action  by  the  Young  ConstrucUon  Com- 
pany against  the  Bath  Gtold  Mines  Company 
and  another.  Judgment  for  defaidants,  and 
plaintiff  KpffetHa.  Dlamlaaed. 

E.  A.  Mesore  and  Paul  IL  McPherrln, 
both  of  Loa  Angeles,  OaL,  ana  C  W.  Heirn- 
don,  of  Kingman,  fbr  appdlant  St.  B.  Clark 
and  J.  Balph  Taacher.  both  of  Prasoott,  for 
appellees; 

PER  CURIAM.  Motion  to  dlsmlaa  appeal 
for  the  reason  that  no  bond  has  been  given 
on  appeal  as  required  by  law. 

The  paper  relied  upon  by  a^^llant  aa 
tbe  bond  on  appeal  ta  aa  follows : 

*'In  the  Snperlor  Court  of  the  State  of 
Ariaona  In  and  tor  the  County 

of  Mohave, 
•^oung  Oonstructloa  Company,  a  corpora- 
tion.  Plaintiff,   T.  Ruth  Gold  Mines 
Company,  a  corporation,  and  G.  D.  Van 
Daman,  Defendant   No.        ■  h 

"Cost  Bond. 

"Know  all  men  by  these  presents,  that  we, 
Yonng  Construction  Company,  as  principal, 
and  National  Surety  Company,  a  corporation 
authorized  to  act  as  surety  wltliln  the  state 
of  Arizona,  8uret7,  do  hereby  adtnowledge 
ourselves  Jointly  and  severally  bound  to 
Ruth  Gold  Mines  Company,  a  corporation, 
and  G.  D.  Van  Deman,  defendants,  for  all 
costs  in  the  above-entitled  suit  in  an  amount 
not  to  exceed  two  hundred  dollars;  con- 
ditioned, however,  that  the  said  Young  Con- 
struction Company,  a  corporation,  plaintiff, 
win  pay  all  costs  that  may  be  adjudged 
against  it  In  said  suit,  during  Its  pendency, 
or  at  the  final  determination  thereof,  and 
judgment  for  said  coats  may  be  entered 
against  us  and  each  of  ua,  In  the  final  Judg- 
ment of  this  cause,  not  to  exceed  said  sum  of 
tipo  hundred  dollars. 

"Witness  our  hands  this  2d  day  of  Janu- 
ary, 1913.  Young  Construction  Company,  by 


The  appellant  admits  that  the  bond  la  in- 
suflldent  as  a  bond  on  appeal,  but  requests 
that  it  be  allowed  to  file  a  good  and  suffi- 
cient bond  under  the  provisions  of  chapter 
44  of  the  Session  Laws  of  the  regular  ses- 
sion of  the  First  State  Legislature,  1912; 
this  chapter  being  an  act  to  amend  para- 
graph 1508  of  tbe  Revised  Statutes  of  1901, 
as  foUows:  "100&  (Sec  299).  No  appeal 
shall  be  dismissed  or  tbe  Judgment  affirmed 
by  reason  of  any  defect  or  InformaUty  of  the 
appeal  bond,  if  the  appellant  shall,  within 
BWih  time  and  upon  such  terms  as  the  court 
may  direct,  file  a  1^1  and  sufficient  appeal 
bond.  When  the  bond,  or  affidavit  in  lieu 
thereof,  provided  in  the  preceding  sections, 
has  been  filed  and  the  previous  require- 
ments of  this  title  have  been  complied  with, 
the  appeal  or  writ  of  error,  as  the  case  may 
be,  ehall  be  held  to  be  perfected."  Tbe  re- 
quir^nents  of  this  chapter  are  very  plain. 
As  a  condition  precedent  to  give  the  relief 
offered  by  this  amendment  there  must,  of 
course,  be  a  bond  on  appeal.  The  bond  re- 
cited does  not  purport  to  be  such.  If  a 
bond  on  appeal  be  given  within  the  time 
allowed  by  law  and  there  be  any  defect  or 
Informality  in  such  bond,  the  appellant  may, 
upon  such  terms  as  the  court  may  direct, 
cure  the  defect  or  Informality  by  filing  a 
legal  and  sufficient  appeal  bond.  In  this  case 
there  Is  no  bond  on  appeal  at  all,  and,  of 
course,  this  court  acquired  no  jurisdiction 
upon  which  to  base  an  order  glvlns  the  relief 
mentioned  in  the  statute. 

We  think  the  motion  to  dlsmlaa  appeal  la 
well  taken.  Appeal  dismissed. 


OK  cal.  290) 

In  re  THOMSON'S  BSTATH.    (S.  T,  6,235.) 

(Supreme  Court  of  California.    April  11,  1913. 
Rehearing  Denied  May  10,  1913.) 

1.  GONTMACrs  (8  176*)— CoMSTBUOTioir— Ques- 
tions OF  Law  ob  Fact. 

The  construction  of  a  contract  is  always  a 
question  of  law,  whether  arrived  at  from  mere- 
ly reading  the  contract  or  from  the  &ce  of  tilO 
contract  aided  by  extrinsic  evidence. 

[Ed.  Note.— For  other  cases,  eee  Contracts, 
Cent  Dig.  §|  767-770,  917,  956,  979,  1041. 
1097,  1825;  Dec.  Dig.  |  176.*] 

2.  Contracts  (i  91»)— Vaxjditt— Questiomb 

FOB  JUET— CoRSIDKBATIOlf. 

Whether  a  contract  ie  supported  by  a  suf- 
ficient ctmsideration  ie  a  question  of  fact 

[£d.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {  209;  Dec  Dig.  t  91.*] 
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3.  GUABANTY  (I  16*)— ConeiDBBAnON  OF  COX- 

Tucx^NEcmaiTT. 

A  contract  of  guaranty,  which  was  not 
made  concurrently  with  the  orieinal  obligation, 
must  be  supported  by  an  additional  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  H  14-17 ;  Dec  Dig.  {  16.*] 

4.  Contracts  Q  7S*)— GonaiDKRATiON—FoB- 

BBARANCB. 

While  forbearance  is  a  good  consideratioa 
for  a  contract,  it  must  be  under  an  agreemeot 
to  forbear ;  mere  forbearance  without  an  agree- 
ment being  insufficient. 

[Ed.  Note,— For  other  cases,  see  Contracta, 
Cent  Dig.  H  326,  327 ;  Dec.  Dig.  {  73.*] 

K.  Contracts  (|  68*)— Conbidbkation— Bub* 

DZN  OF  Pboof. 

A  written  contract  imports  a  consideration 
placing  the  burden  of  showing  want  of  coosid- 
eration  upon  the  party  asserting  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  If  403-^05,  407 ;  Dec.  Dig.  {  88.*] 

6.  Contracts  ({  88*)  —  Consideration  of 
cortkact. 

Where  the  consideration  declared  in  a  con- 
tract is  not  negatived  by  evidence,  the  contract 
itself  sufficiently  shews  that  it  il  supported  by 
a  coniidetatiDa. 

[Bd.  Note.— For  other  cans.  Me  Contracta, 
Cent  Dig.  U  40a-400.  407rDec.  Dig.  |  88.*] 

7.  Executors  and  Aomzhistbatobs  (S  221*)— 
Claims  Against  Estate- Evidence. 

Evidence  in  a  claim  on  a  contract  of  guar- 
anty held  to  sustain  a  finding  that  a  trust  deed 
was  executed  primarily  for  grantor's  personal 
indebtedness,  as  distingnished  from  hia  liability 
as  indorser  upon  certain  notes. 
[Ed.  Note.— For  other  cases,  see  Executors 


Department  2.  Appeal  from  Supeiior 
Court,  City  aod  County  of  San  Francisco; 
Thomas  F.  Graham,  Judge. 

Id  the  matter  of  the  Estate  of  Thomas 
Thomson,  deceased.  From  orders  allowing  a 
claim  of  the  Italian-American  Bank,  Otto  J. 
Crossfleld,  executor,  and  others,  objectors, 
appeaL  AflBrmed. 

James  Alva  Watt  and  John  F.  Clute.  both 
of  San  Frandsco,  for  appellants.  D.  Frdd- 
enrich,  of  San  Francisco,  for  respondent 

HENSHAW,  J.  Thomas  Thomson  during 
bla  lifetime  had  given  a  contract  of  guaranty 
to  the  Italian-American  Bank,  by  which  be 
guaranteed  the  payment  of  certain  overdue 
promissory  notes,  executed  by  the  Hilton 
Brick  Company,  a  coriwration,  to  and  owned 
by  the  Italian-American  Bank.  Thomas 
Thomson  died  testate,  his  will  was  probated, 
and  his  estate  is  In  process  of  administra- 
tion. After  due  publication  of  notice  to  cred- 
itors, the  Italian-American  Bank  presented 
to  the  executor  for  allowance  its  verified 
claim  for  the  sum  of  ^18,534,  with  Interest, 
growing  out  of  the  above-mentioned  guaran- 
ty.  This  claim  was  allowed  and  approved 
both  by  the  executor  and  by  the  Judge. 
When  the  executor  filed  his  first  annual  ac- 
count showing  claims  presented  and  allowed. 


certain  helra  contested  the  allowance  of  the 
claim  of  the  ItaUan-Amerlcan  Bank  under 
written  grounds  of  contest,  and  a  hearing 
was  had.  The  contest  asked  that  the  order 
of  the  court  approving  the  claim  of  the  Ital- 
ian-American Bank  be  vacated  and  set  aside 
and  the  claim  disallowed.  On  January  19. 
1911,  the  court  of  its  own  motion,  after 
the  hearing  of  evidence,  caused  to  be  en- 
tered upon  its  minutes  an  order  to  the  ef- 
fect that  "the  motion  to  vacate  ord^  al- 
lowing claim  of  Italian-American  Bank  de- 
nied." Thereafter,  on  January  25th,  when 
the  matter  of  the  settlement  of  the  account 
of  the  executor  was  before  the  court,  the 
attorney  for  the  contestants,  appellants  here- 
in, asked  leave  "to  file  an  amendment  to  the 
opposition  to  the  allowance  of  the  claim  ti> 
conform  to  the  proofs  already  made,  before 
the  matter  is  finally  disposed  of  by  the  en- 
tering of  a  decree."  Leave  was  granted,  and 
amended  exceptions  were  filed  upon  Febru- 
ary Ist  Thereafter  counsel  for  contestants 
moved  the  court  to  vacate  its  order  of  Jan- 
uary 19tb,  and  this  motion  came  on  for  hear- 
ing on  March  24th.  While  that  motion  was 
pending,  counsel  for  contestants  made  anoth- 
er motion  for  leave  to  amend;  this  motion 
asking  for  permission  to  file  "amended  and 
supplemental  exceptions,"  baaed  upon  tbf 
ground  that  since  the  filing  of  the  original 
and  of  the  amended  exceptions  certain  act^ 
and  proceedings  had  been  done  and  taken  by 
the  bank  which  It  was  necessary  for  contest- 
ants to  set  up  In  order  that  the  whole  matter 
might  be  before  the  court  The  motion  to 
vacate  the  order  of  January  19th  was  denied 
May  25th.  The  motion  for  leave  to  file  the 
"amended  and  supplemental  exceptions'*  was 
granted  on  June  21st  A  demurrer  was  filed 
to  the  amended  supplemental  exceptions,  and 
this  came  on  for  argument  on  August  28th. 
On  November  6th  an  order  was  made  sus- 
taining the  demurrer.  Findings  were  then 
presented  by  couns^  for  the  Italian-Amer- 
ican Bank,  and  objections  were  made  by 
counsel  for  cont^tants  to  the  court  making 
any  findings,  upon  the  ground  thatr  as  tbe 
court  had  sustained  the  demurrer  to  the 
amended  and  supplemental  exceptions,  the 
decision  of  the  court  in  sustaining  the  de- 
murrer was  a  decision  of  law,  to  the  effect 
that  no  l^al  grounds  of  contest  were  shown, 
and  that,  while  a  demurrer  to  such  a  con- 
test is  not  contemplated  by  law,  neverthelests. 
as  the  contestants  had  been  sent  out  of 
court  upon  demurrer  sustained,  the  conrt 
was  not  justified  In  making  flndinga  of  fact 
The  proceedings  dragged  until  finally,  under 
the  insistence  of  counsel  for  appeHaot  the 
court  permitted  the  Introduction  of  eridrace 
covering  tbe  new  matters  pleaded  in  tbe 
amended  and  supplemental  exceptions.  Those 
new  matters  were  to  the  effect  that  tbe  Ital- 
ian-American Bank,  under  a  trust  deed  ex- 
ecuted to  trustees  In  Its  behalf,  by  E.  B. 
Algeltlnger,  had  sold  'all  the  remaining  prop- 
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erty  bo  heli  in  trust,  and  had  applied  die 
proceeds  6t  the  sale  to  liquidation  of  tbe  per- 
sonal indebtedness  owed  by  EX  H.  Algeltin- 
ger  to  the  bank.  Thereupon  the  court  made 
findings  denying  the  relief  asked  for  by  the 
contest,  and  upon  the  settlement  of  tbe  ex- 
■ecntor's  account,  wlilch  settlement  was  made 
with  the  approval  of  the  claim  of  the  Italian- 
American  Bank,  this  appeal  was  taken. 

Certain  additional  and  uncontrorerted 
facts  are  that  the  Hilton  Brick  Company,  a 
^rporatlon,  was  indebted  to  the  Italian- 
American  Bank  upon  Its  promissory  notes, 
indorsed  by  B.  H.  Algeltinger.  The  first  of 
these  notes  was  executed  in  December,  1905, 
the  last  in  December,  1006.  Algeltinger  open- 
ed a  personal  account  with  the  bank.  On 
February  5,  1906,  he  executed  a  deed  of 
trust  to  the  bank,  and  a  $2Q,000  note  whldi 
declares  upon  its  face  that  It  Is  secured  by 
this  deed  of  trust.  This  $26,000  note,  it 
manifestly  api>ears,  was  an  evidence  of  ad- 
-vances  made  and  to  be  made.  An  amended 
deed  of  trust  was  executed  on  the  14th  day 
of  February,  1906,  and  this  is  the  deed  of 
trust  which  appears  in  the  record.  It  de- 
clares as  follows:  "Wltnesseth:  Whereas  the 
party  of  the  first  iiart  (Aigeltloger)  is  indebted 
in  the  sum  of  twenty-five  hundred  (2,600)  dol- 
lars unto  the  party  of  the  third  part  (the 
bank)  for  mone^  loaned  to  blm  by  the  party 
of  the  third  part,  and  Is  desirous  of  borrow- 
ing from  tbe  party  of  the  third  part,  further 
sums  of  money  with  the  privilege  of  making 
payment  on  account,  and  of  reborrowing 
from  time  to  time  additional  sums  of  mon- 
ey or  moneys,  and  of  keeping  and  maintain- 
ing a  running  account  with  the  party  of  the 
third  part,  it  being  understood  tliat  tlie  to- 
tal indebtedness  of  the  party  of  the  first  part 
to  the  party  of  tbe  third  part  on  said  ac- 
count shall  not  at  any  time  exceed  the  sum  of 
twenty-five  thousand  dollars.  Now  for  the 
purpose  of  securing  unto  the  party  of  the 
third  part  all  moneys  now  owing  and  all  In- 
debtedness which  at  any  time  hereafter  and 
until  the  reconveyance  of  the  property  here- 
inafter described  by  the  parties  of  the  sec- 
ond part  (the  trustees)  to  ttie  party  of  the 
first  part  as  hereinafter  provided  for,  may 
be  owing  by  the  party  of  the  first  part  to 
the  party  of  the  third  part  together  witb 
all  ^Interest  due  or  to  grow  due  thereon, 
wliether  said  indebtedness  be  evidenced  by 
promissory  note  or  notes,  bills,  or  bills  of 
exchange,  made,  drawn,  accepted  or  Indors- 
ed by  the  party  of  the  first  part,  or  by  over- 
draft of  his  open  account,  with  the  party  of 
the  third  part,  or  otherwise,  Including  all 
renewal  or  renewals  of  promissory  note  or 
notes  evidencing  such  indebtedness  and  in- 
cluding all  and  every  form  of  writing  evi- 
dencing such  Indebtedness,  or  any  part  there- 
of ;  and  in  farther  consideration  of  one  dol* 
lar  to  him  In  hand  paid  by  the  parties  of 
the  second  part,  the  receipt  of  which  is  here- 
by acknowledged,  the  party  of  the  flist  part 
baa  granted,  bargained,  sold,  eouv^ed  and 


confirmed,  and  does  by  these  presets,  grant, 
bargain,  sell,  convey  and  confirm  nnto  the 
said  parties  of  tbe  second  part.  In  Joint  ten- 
ancy, and  to  the  survivor  of  them,  their  suc- 
cessors and  assigns,  all  those  certain  pieces 
or  parcels  of  land  lying  and  being  in  tbe 
city  and  county  of  San  Frandsco,  state  of 
California,  described  as  follows,  to  wit:"  etc. 

On  the  17th  day  of  March,  1908,  whUe 
Algeltinger  was  Indebted  to  tbe  bank  upon 
Ms  own  notes,  and  was  liable  to  the  bank  as 
an  indorser  upon  tbe  Hilton  Brick  Compa- 
ny's notes,  Tbomas  Tiunnson  executed  his 
contract  of  guaranty  as  foUows:  "Whereas 
tlie  Italian-American  Bank  is  the  holder  of 
the  several  promissory  notes  executed  and 
delivered  to  it  by  the  Hilton  Brick  Company, 
a  corporation,  which  promissory  notes  are 
numbered,  dated,  payable,  and  are  for  the 
sums  respectively,  as  follows:  [Here  follows 
a  list  of  the  notes  with  their  dates  and 
amounts.]  And  whereas,  said  Italian-Amer- 
ican Bank  has  donanded  payment  of  said 
promissory  notes  and  all  thereof  and  said 
maker,  Hilton  Brick  Company,  tus  requested 
said  bank  to  grant  to  them  three  numths  fur- 
ther time  for  tbe  payment  of  the  principal 
and  interest  of  said  promissory  notes  and  to 
forbear  taking  legal  proceedings  of  any  kind 
for  the  collection  of  said  promissory  notes 
and  of  the  principal  and  Interest  due  and 
unpaid  thereon,  and  said  bank  having  agreed 
to  grant  such  extension  provided  the  pay- 
ment of  said  promissory  note  and  the  princi- 
pal and  Interest  due  and  unpaid  thereon  be 
guaranteed  by  the  undersigned:  Now,  In  con- 
sideration of  the  premises  and  of  the  prom- 
ise and  agreement  of  said  bank  to  grant  unto 
said  maker,  Hilton  Brick  Company,  an  exten- 
sion of  three  months  from  date  for  the  pay- 
ment of  said  promfaffiory  notes  and  tbe  prin- 
cipal and  interest  due  and  unpaid  thereon, 
and  to  forbear  taking  any  proceedings  for 
said  period  for  the  enforcement  of  payment, 
the  undersigned  does  hereby  guarantee  unto 
said  Italian-American  Bank,  tbe  hold^  of 
said  promissory  note,  the  payment  thereof, 
and  of  the  principal  and  interest  due  and  un- 
paid thereon,  three  months  from  and  after 
the  date  hereof  and  the  undersigned  prom- 
ises and  agrees  that  If  default  be  made  by 
said  maker,'  Hilton  Brick  Company,  in  tbe 
payment  of  said  promissory  notes  or  any 
part  thereof  at  the  time  last  mentioned,  the 
undersigned  will  pay  the  same  and  the  prin- 
cipal and  interest  due  and  unpaid  on  all  of 
said  promissory  notes  witb  previous  demand, 
three  months  after  the  date  ot  this  guar> 
anty." 

Subsequently,  upon  November  6,  1908, 
Tbomas  Thomson  executed  a  second  contract 
witb  the  bank  as  follows:  "In  consideration 
of  your  extending,  for  a  period  of  five  months 
from  date,  tbe  promissory  notes  to  you  of 
the  Hilton  Brick  Company,  tbe  payment 
whereof  was  guaranteed  by  me,  which  guar- 
anty la  in  writing  and  dated  March  17.  1908, 
I  herewith  d^rw  to  yon  tb«  note  of  the 
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San  Frandsco,  Oakland  &  San  Jose  CodboII- 
dated  Railway  Company  to  the  Thomson 
Bridge  Company  for  twelve  thousand  one 
hundred  twelve  60/100  dollars  (which  note 
la  duly  Indorsed  over  to  me),  as  collateral  se- 
curity  for  my  said  guaranty  to  you  for  the 
payment  of  said  promissory  notes;  and  I 
hereby  authorize  and  empower  you,  upon 
maturity  to  collect  from  said  San  Francisco, 
Oakland  &  San  Jose  Consolidated  Company, 
the  principal  and  interest  owing  on  aald 
promissory  note  and  apply  the  same  on  ac- 
count of  my  said  guaranty." 

Upon  default  of  Algeltlnger  to  meet  the  in- 
debtedness directly  owed  by  him  to  the  bank, 
the  trustees  executed  the  trust,  sold  the 
property,  and  applied  the  receipts  from  such 
sales  to  the  «ctingnlahiuent  of  that  Indebted- 
ness. 

Under  these  facts,  the  contention  of  appel- 
lant is  that  the  guaranty  was  void  because 
executed  without  any  consideration;  that,  if 
not  void,  the  proceeds  from  the  sale  of  the 
lands  under  the  trust  deed  were  applicable 
pro  rata  to  the  payment  of  the  Hilton  Brick 
Company  notes  Indorsed  by  Algeltlnger ;  and 
that,  as  the  bank  had  not  made  such  pro 
rata  application.  It  had  Impaired  In  various 
ways  the  rights  and  remedies  of  the  guar- 
antor, who  became  thereby  exonerated  from 
his-  contract  of  guaranty. 

The  preliminary  attack  upon  the  procedure 
in  the  probate  court  has  been  sufficiently  out- 
lined. Whatever  Irregularities  attended  It, 
however  Inconsistent  it  may  have  been  to 
take  evidence  upon  new  facts  after  sustain- 
ing a  general  demurrer,  forbidding  proof  of 
those  new  tects,  it  still  remains  to  be  said 
that  no  Injury  was  worked  to  appellants. 
They  were  permitted  to  present  their  case  In 
full.  And,  concededly,  they  come  before  this 
court  with  a  record  containing  all  of  the  ma- 
terial evidence  which  they  bed  to  present 
The  execution  of  these  various  Instruments 
Is  not  questioned;  the  drcumstancea  sur- 
rounding their  execution  not  in  dispute.  It 
is  conceded  that  the  bank  did  sell  the  A^l- 
tlnger  property  and  did  apply  the  proceeds 
of  the  sale  to  the  extinguishment  of  Algeltln- 
ger's  direct  indebtedness.  The  questions 
which  are  presented  are  l^al  ones  alone,  in- 
volving the  <!onBtructlon  of  these  contracts. 
The  court  made  a  flndinf;  to  the  effect  that 
Thomson's  contract  with  the  Italian-Ameri- 
can Bank  was  entered  Into  upon  a  sufficient 
consideration.  Appellant  contends  that  this 
is  really  a  conclusion  of  law,  and  that  the 
determination  of  the  scope  and  meaning  of 
a  contract  is  always  a  question  of  law.  Es- 
tate of  Donnellan,  127  Pac  166. 

[1,2]  It  Is  iterfectly  true  that  the  con- 
struction of  a  contract,  whether  that  con- 
structlon  Is  to  be  arrived  at  from  a  mere 
reading  of  the  contract  Itself  or  from  such 
reading  aided  by  extrinsic  evidence  of  cir- 
cumstances and  the  like,  is  always  a  con- 
struction of  law.  But,  upon  the  other  hand, 
it  la  equally  true  that  whether  or  not  there 


Is  a  snfficlent  consideration  to  support  a  con- 
tract is  always  a  question  of  fact.  Bat,  ai 
concerns  the  contract  under  conaideraOon,  It 
Is  of  no  consequence  how  the  matter  be  cod- 
sldered.  Api>e11ants  rely  upon  section  2792 
of  the  Civil  Code. 

[1]  This  contract  of  guaran^,  not  baring 
been  entered  into  concurrently  with  the  orig- 
inal obligation,  requires  a  consideration  to 
support  it 

[4]  Contestants  charge  that  there  was  do 
consideration,  but  offer  no  evidence  np<Hi 
this  i»oint  other  than  that  contained  in  tbe 
contract  Appellants  further  rely  upou  the 
indisputable  proposition  that,  while  forbear- 
ance constitutes  a  good  conslderatioo,  that 
forbearance  must  be  under  an  agreemoit  to 
forbear,  and  that  mere  forbearance  alone  Is 
not  sufficient  Smith  v.  Compton,  6  CaL  21 ; 
Shadburne  v.  Daly,  76  CaL  855,  18  Pat  403. 

[K]  But  In  support  of  the  view  adopted 
by  the  trial  court.  It  is  to  be  remembered 
that  a  written  contract  Imports  a  considera- 
tion, and  that  the  burden  of  showing  a  want 
of  it  is  upon  the  party  attacking.  WUliana 
V.  Hall,  70  CaL  606,  21  Pac  965;  Henke  v. 
Eureka,  etc,  100  CaL  420.  34  Pac  1089; 
Rogers  v.  Schulenbnrg.  Ill  CaL  281«  43  Pac: 
899.  Moreover,  there  is  no  question  about 
the  forbearance,  and  the  first  rontraict  «C 
guaranty  declares  that  that  forbearance  was 
under  agreement 

[I]  The  consideration  thus  declared  to  ex- 
ist in  this  contract  is  not  overcome  by  evi' 
dence,  and  the  contract  itself  stands  as  an 
exponent  of  the  facts  set  forth  In  It  Car- 
penter V.  Shlnners.  1<»  Gal.  362,  41  Pac  473. 

[7]  Equally  do  we  think  the  court  was 
Justified  in  its  conclusion  and  determinatlM 
that  the  Algeltlnger  trust  deed  was  glvin 
primarily  for  Algeltlnger's  direct  personal  In- 
debtedness, as  distinguished  from  his  con- 
tingent liability  upon  tbe  Hilton  Brick  Com- 
pany notes.  The  circumstances  of  the  trans- 
action, as  well  as  tbe  Internal  evid«ice  of 
the  trust  deed  itself,  all  bear  witness  to  thla. 
It  was  Algelting»^B  personal  account  which 
he  was  thus  securing.  It  was  the  Aigtitinger 
$25,000  note  which  bore  upon  its  face  the 
declaration  that  It  was  secured  by  the  trust 
deed.  And  while  it  may  be  conceded  that  the 
terms  of  the  trust  deed  are  broad  enough 
to  Include  the  contlngrat  liability  of  Algeltln- 
ger upon  the  Hilton  Brick  Company  note,  yet 
It  is  not  witiiout  significance  that  there  la 
no  express  mention  made  of  that  liability* 
whereas  then  are  many  declarations  as  to 
the  Immediate  and  primary  purpose  of  the 
trust  deed,  namely,  that  It  was  to  secore 
the  personal  liability  that  might  arise  auder 
bis  commercial  account 

Such  being  the  meaning  of  the  trust  deed. 
It  follows  that  the  Italian-American  Bank 
was  Justified  in  making  first  ai^licatlon  of 
the  proceeds  of  the  trust  property  to  the  ex- 
tinguishment of  Aigeltlnger's  personal  debt. 
And  herein  It  is  to  be  bwne  in  mind  that 
Thomson  was  not  guaranteeing  Aiceltluger's 
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personal  debt,  bat  was  guaranteeing  the  debt 
of  the  Hilton  Brick  Company,  upon  whose 
notes  Algeltlnger  was  merely  an  Indorser. 

The  orders  appealed  from  are  therefore 
affirmed. 

We  concur:  UELYIH,  J.;  LOBIGAN.  J. 


(166  Cal.  lU) 

BECKWITH  V.  ^BLDON  et  aL 
(Sac  1^.) 

(Supreme  Court  of  California.  April  16.  1913.) 

1.  Novation  (8  4*)— What  Constitutes. 

Under  Civ.  Code,  §  1531,  providioB  that  a 
novation  may  be  made  by  the  substitution  of  a 
new  obligatioa  between  the  same  parties  with 
intent  to  extinguiBh  the  old  obligation,  an  agree- 
ment made  by  plaintiff's  intestate  with  defend- 
ants, whea^by  a  former  contract  was  rescinded 
and  annulled,  a  new  contract  being  substituted, 
constitutes  a  valid  novation,  wholly  extinguish- 
ing Che  first  contract 

[Ed.  Note.-— For  other  cases,  see  Novation, 
Cent  Dig.  I  4;  Dec.  Dig.  {  4.*] 

2.  Notation  (5  10*)— Effect. 

Where  the  parties  effect  a  complete  nova- 
tion, extinguishing  the  original  contract,  the 
failure  of  one  <^  the  parties  to  ^trtozia  the  new 
contract  will  not  revive  the  original  one  upon 
any  theory  of  rescission,  so  as  to  permit  tbe 
injured  part?  to  sue  on  the  first  obUgatton. 

(Ed.  Note— For  other  cases,  see  Novation, 
Cent  Dig.  8  10;  Dec  Dig.  S  10.*] 
S.  Contkaots  (8  268*)— REBCisaiON— BiOBT. 

A  party  cannot  rescind  a  contract  where 
the  rights  of  others  have  intervened,  and  cir- 
cumstances have  so  changed  that  the  rescission 
cannot  be  made  without  injury  to  those  parties ; 
consequently  a  ccmtract  whereby  plainnlTs  In- 
testate transferred  his  water  rights  to  defend- 
ants and  to  a  corporation  duly  o^anized  by 
them  cannot  be  rescinded  where  tiie  corporation, 
whose  stock  was  sold  to  third  persons,  expend- 
ed large  sums  of  money  in  improving  the  ap- 
propriations, and  i>erfecting  them. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  I  1205;  Dec  Dig.  S  269.*J 

4.  Comtbacts  (§  205*)— Rescission — Bioht. 

Where  plaintiff's  intestate  transferred  his 
water  rights  to  defendants,  who  expended  large 
■nms  of  money  in  perfecting  them  and  bulldinic 
an  irrigation  system,  plaintiff  cannot  rescind 
the  contract;  it  being  impossible  to  place  de- 
fendants in  statu  quo. 

[Ed.  Note.— E\>t  other  cases,  see  Contracts, 
Cent.  Dig.  f  HOT;  Dee.  Dig.  |  266.*] 

Department  2.  Appeal  from  Superior 
Court,  Yolo  County ;  M.  T.  Dooling,  Judge. 

Action  by  B.  De  La  Beckwltb,  as  adminis- 
trator of  Byron  D.  Beckwlth,  deceased, 
against  Willard  M.  Sheldon  and  others.  From 
a  ludgment  for  tnsnfflclent  relief,  plaintiff 
appeals.  Affirmed. 

A.  L.  Bhlnn,  J.  W.  Dorsey,  and  B.  M.  F. 
Soto,  all  of  San  Francisco,  B.  M.  Weyand,  of 
Colusa,  8.  O.  Deauon,  of  San  Francisco,  and 
A.  C  Huston,  of  Woodland,  for  appellant 
Frank  Freeman,  of  Willow,  Frank  H.  Gould, 
of  San  Francisco,  Frank  H.  Short,  of  Fresno, 
and  C.  W.  Thomas,  of  Woodland,  for  re- 
flpondents. 


HENSHAW,  J.  nils  Is  an  appeal  npon  tbe 
Judgment  roll,  appellant  Insisting  that  under 
the  findings  made  by  tbe  court  he  Is  entitled 
to  other  and  greater  relief  tban  that  which 
the  court  awarded  him.  This  is  a  second  ap- 
peal. The  first  will  be  found  reported  In 
Beckwlth  V.  Sheldon  et  al.,  154  Cat  393,  07 
Pac.  867.  The  decision  upon  the  former  ap- 
peal was  In  favor  of  the  defendants,  and  It 
was  reversed  principally  for  the  reason  that 
certain  material  findings  of  fact  were  held 
to  be  contrary  to  and  unsupported  by  the 
evidence,  and  herein  especially  the  finding  of 
fact  that  confidential  relations  did  not  exist 
between  Beckwlth.  Sheldon,  and  Schuyler. 
In  this,  his  fourth  amended  complaint,  which 
Is  very  voluminous,  plaintiff  sets  up  all  his 
intestate's  dealings,  transactions,  and  con- 
tracts with  Sheldon  and  Schuyler  and  the 
corporations,  named  as  parties  defendant, 
charging  as  to  the  latter  that  one  and  all 
they  took  with  notice  of  plaintlfTs  rights  and 
equitlea.  We  need  not  at  this  time  detail 
all  the  allegations  of  the  complaint  Such  of 
them  as  are  necessary  for  this  consideration 
wUl  be  set  forth  in  their  proper  places.  It 
is  sufficient  now  to  state  that  the  complaint 
in  effect  charges  that  every  one  of  these 
transactions  and  contracts  were  fraudulently 
conceived  by  Sh^eldon  and  Sdinyler  and 
fraudulently  entered  into  for  the  purpose  of 
defrauding  Beckwlth  of  his  rights.  What 
those  rights  are,  as  plaintiff  and  appellant 
conceives  them  to  be,  Is  evidenced  by  the 
prayer  of  the  complaint,  wlilch  asks  that  it 
be  adjudged  not  only  "that  all  property  and 
rights  conveyed  by  deed  from  plaintiff  to 
Willard  M.  fibeldon  and  J.  D.  Schuyler"  be 
decreed  to  be  held  In  trust  by  the  present 
owners  for  the  benefit  of  Beckwlth,  but  that 
"all  other  property,  rights,  and  contracts  ac- 
quired by  defendants  or  any  of  them  In  pur- 
Buance  of  the  promotion  of  said  Irrigation 
system  and  enterprises  and  all  profits  there- 
of" be.  held  under  the  same  trust  And. 
further,  that  "plaintiff  be  substituted  to  the 
rights,  property,  and  cnntracts  of  the  Central 
Canal  &  Irrigatlou  Company  (the  main  cor- 
poration), and,  as  well,  to  all  the  "rights, 
properties  and  contracts  of  the  defoidant 
Sacramoito  Valley  Irrigation  Company,  Sac- 
ramento Valley  West  Side  Irrigation  Com- 
pany, and  the  American  Water  Works  & 
Ouarantee  CfHnpany."  Finally,  and  in  addi- 
tion to  all  this,  that  idalntiff  recover  $SQ,000 
as  compensatory  damages  and  fS,000  In  addi- 
tion aa  punitlTe  damages.  There  is  the  usual 
prayer  ror  "other  and  further  relief." 

In  1901  Byron  D.  BeCkwlth,  whose  person- 
al representatiTe  is  the  plaintiff  hon,  con- 
ceived tbe  project  of  making  large  diversions 
of  water  from  the  Sacramento  river  for  irri- 
gating purposes.  He  needed  financial  assist- 
ance and  entered  into  an  agreement  with 
Sheldon  and  Schuyler,  under  which  he  con- 
veyed to  them  all  the  property  rights  tbAt  he 
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limd  acqidraa  in  eonnecttcni  wlOi  bis  scheme 
and  wu  to  reeeire  tram  them  910,000  and 
one-Qiird  of  the  capital  stock  of  a  corporation 
to  be  formed,  with  a  capital  stodc  of  a  mll- 
llim  dollars.  This  caidtal  sto^  he,  In  turn, 
agreed  to  sell  to  Schnyler  and  Sheldon,  or 
their  assigns,  for  $7S,000  cash,  or  for  that 
amount  of  the  bonds  of  the  corporation  to  be 
formed,  the  bond  Issne  not  to  exceed  a  mil- 
lion dollars,  and  the  price  to  be  tiie  market 
price  of  the  bonds  at  the  time  of  the  sale  and 
purchase  of  his  atod^.  This  contract  was 
entered  Into  on  the  30th  day  of  Beptember, 
1002.  Thereafter  a  later  agreement  was 
entered  Into  on  April  8,  100ft.  This  agree- 
ment declared  in  terms  that  the  agreement  of 
September  20,  1902,  was  "rescinded,-  canceled 
and  annulled,"  In  consideration  of  which 
rescission,  cancellation,  and  annntment  "and 
of  other  good  and  anffldent  conslderatloiia, 
IntiLuding  a  conTeTanoe  b7  said  party  of  the 
Drat  part  (BeckwlUi)  to  the  parties  of  the 
second  part  (Sheldon  and  Sdiuyler)  or  to  the 
said  corporation  hereinafter  agreed  to  be  or- 
ganized, tbe  parties  of  the  second  part  here- 
in agree  and  promise  that  th^  will,  with  all 
oonvoient  dl^atch,  proceed  to  the  organiza- 
tion of  a  corporation  under  the  laws  of  Cali- 
fornia to  be  named  *8acramettto  oenal  Oom- 
pany*  with  a  capitalization  of  one  million 
dollars."  It  was  then  provided  that  to  this 
corporation  should  be  cwTeyed  all  the  water 
rights,  rights  of  way,  "and  all  other  things 
held  by  the  party  of  the  first  part  and  parties 
of  the  second  part  or  in  their  interest,  con- 
nected with  the  said  canal  scSieme,'*  and, 
finally,  that  the  parties  of  the  second  part 
undwtook  that  Beckwlth  should  receive 
bonds  of  the  conmration  in  the  sum  ot 
$60,000,  the  total  bond.  Issue  ot  the  corpora- 
tion not  to  exceed  11,000,000,  and  the  bonds 
to  bear  a  rate  of  interest  of  6  or  6  per  cent, 
"which  shall  be  in  full  extingnlshment  and 
payment  of  all  rights  and  demands  of  the 
party  of  the  first  part  upon  the  said  <y»rpora- 
tion,  or  upon  the  parties  ot  the  second  part, 
or  upon  the  prmnrty  w  rights  so  to  be  con- 
veyed to  the  said  corporation.*'  Throng^  no 
tenlt  of  defendants  the  Sacramento  Canal 
Company  was  not  organized  as  a  corporation. 
There  was  In  existence  a  corporation  known 
as  Central  Canal  &  .  Irrigation  Company 
which  the  court  finds  was,  "with  the  excep- 
tion of  its  name,  identical  with  the  corpora- 
tion iffovlded  for"  In  the  contract  This  cor- 
poration was  accepted  as  a  subeUtute  for  the 
Sacramento  Canal  Company,  and  to  it  were 
conveyed  all  of  the  rights  and  properties  con- 
templated to  be  conveyed  to  the  fiacramento 
Canal  Company.  The  Central  Canal  &  Irri- 
gation Company  refused  to  delivw  to  Beck- 
wlth, after  demand,  the  f50,000  worth  of 
bonds  <»ntemplated  by  the  contract  The 
refusal  was  based  upon  the  following  facta, 
as  stated  In  the  answer:  That  Beckwlth  had 
represented  to  bis  asso dates  that  he  had 
means  whereby  he  could  secure  aU  the  ueces- 
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sary  rights  of  way  for  the  construction  of  the 
canal  without  cost,  and  that  Becifcwlth  did  not 
have  such  means  and  did  not  so  secure  these 
rights  of  way.  The  court  flnds^  In  accordance 
with  this  allegation,  "that  the  said  rights  of 
way  were  afterward  purchased  by  said  de- 
fendant Central  Canal  ft  Irrigation  Omnpany 
at  a  very  large  cost,"  but  finds,  furtiicr,  *Hhat 
Sheldon  and  Sdinyler  were  not  misled  by  said 
misrepresentations."  This  finding,  tben.  Is  a 
declaration  that  Beckwlth  did  mlareprescot 
to  his  sasodates  what  he  could  and  would  io, 
but  that  no  charge  of  fraud  oouU  be  indi- 
cated thereon  and  no  assertion  of  a  fail  or* 
of  conalderaUon,  by  reason  of  the  fact  that 
the  associates  were  not  misled,  and  that 
there  were  other  considerations  snfBclcDt  to 
support  the  agreement  It  should  be  added 
that  every  allegation  ol  fraud  apd  ev^ 
Intimatlra  of  fraud  tSuxseA  and  Impntod  hi 
the  comidaint  against  the  defendants  la  ncg*- 
tived  and  rwndlated  by  tiie  findings. 

The  court's  conclusions  ot  lav  and 
judgment  decreed  to  plaintlfl  the  bonda  <tf 
the  Central  (^nal  ft  Irrigation  Company  In 
accordance  with  the  terms  ot  the  contract 
hereinabove  set  forth,  with  accrued  interest 
thereon.  This  Judgment  plaintiff  rqradlates, 
insisting  that  he  is  sidng  to  luve  dedared 
and  enforced  a  tmst  as  evidenced  by  his 
pleading  and  the  prayer  of  hSa  eomptolnt, 
and  that  the  court  has  glvw  him.  In  effiset, 
a  lien  for  a  numetary  judgment,  vrtilefa  he 
has  not  asked,  and  whldi  is  wlUiont  the 
issues  of  the  action.  Be  bases  hia  contaition 
upon  the  aiyument  tiiat,  the  ftdlnn  of  tiie 
defentents  to  nnniily  with  tiie  ctntruet  of 
April,  1903,  the  option  waa  open  to  his  Intee- 
tate  to  rescind  it  and  he  did  rescind  U;  tiiat 
this  rescission  revived  the  prerioos  cootraeC 
of  Septemtw,  IWStt  by  whiA  he  waa  entttied 
to  onft'third  of  the  stock  of  the  corporatioa; 
and  that  he  la  therefore  suing  to  enfwce  bis 
rights  under  the  latter  agreem^t. 

But  there  are  two  completely  aadaCaetoiy 
answers  to  appdlan^s  contention.  The  first 
of  these  Is  that  by  the  sobatttutlen  of  tba 
contract  of  April,  1008,  for  tiie  cmtract  9t 
September,  1902,  the  latter  determlnlnc  aU 
rights  and  covering  tiie  whole  subject-matter 
of  the  former,  a  novation  resulted,  and  that 
through  this  novation,  by  the  very  terms  of 
the  1908  contract  dedaring  the  agreement  ot 
1002  to  be  rescinded,  canceled  and  amnilled, 
as  well  as  by  operatlmi  of  law  (CSV.  Cod^ 
f  1531,  subd.  1),  the  eariltf  agreement  waa 
extinguished.  And  this  extinguishment  does 
not  mean  that  the  rarller  contract  was  beHt 
In  abeyance  or  in  suspense.  It  doea  not 
mean  that  it  could  be  rerived  npoa  a  asere 
failure  to  perform  the  new  obUgatloiL  It 
means  that  It  was  canceled  and  obUtoatsd 
aa  completely  as  though  it  liad  never  had 
existence.  It  meana  that  saving  In  the  ex- 
ceptional cases  which  are  Indicated  1^  se^ 
tlou  1533  of  the  Code,  and  of  wtiich  this  la 
uut  oufi^  all  ilgbta  are  to  be  measured  and 
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dc^mined  micler  the  sew  sabstitnted  obliga- 
tion as  completely  as  tboagh  It  had  never 
been  preceded  by  an  earlier  contract.  It 
matters  not,  as  bas  been  said,  tbat  the  new 
agreement  is  itself  executory.  Indeed,  gener- 
ally speaking,  all  tbe  cases  arise  when  the 
sabstitnted  agreement  Is  ezecntoryr  for,  if 
execnted,  there  conld  seldom  or  never  be 
cause  of  complaint  or  ground  of  action.  The 
courts  have  felt  themselves  compelled  to  look 
no  further  than  to  determine  whether  a  nova- 
tion has  taken  place;  or,  in  other  words, 
whether  the  new  contract  was  entered  into 
without  fraud  and  with  an  agreement  of 
minds  that  it  was  to  be  substituted  for  the 
existing  obligation.  When  that  point  has 
been  reached,  they  have  found  no  difficulty 
In  declaring  that  the  rights  of  parties  to  the 
agreement  are  to  be  governed  by  the  new 
contract  alone,  and  that  a  failure  to  perform 
does  not,  under  any  theory  of  rescission  or 
revivor,  operate  to  breathe  new  life  into  the 
dead  and  extinguished  obligation.  Spier  v. 
Hyde,  78  App.  Dlv.  151,  79  N.  Y.  Sapp.  702; 
Morehouse  v.  Bank,  08  M.  Y.  503;  Kromer 
V.  Helm,  76  N.  Y.  576,  31  Am.  Rep.  491;  Dean 
V.  Skiff,  128  Mass.  174;  Buggins  v.  SafTord, 
67  Mo.  App.  460;  Howard  v.  Scott  98  Mo. 
App.  509,  72  S.  W.  709;  Oakley  v.  Ballard 
et  at,  18  Fed.  Cas.  516. 

[3,4]  The  second  and  equally  satisfying 
reason  is  that  this  action  presents  facts  and 
features  which  would  make  It  to  the  last 
degree  inequitable  to  decree  a  rescission  and 
a  revlror  of  the  1902  contract  It  is,  of 
course,  fundamental  that  where  the  rights  of 
others  have  intervraed  and  drcumstanc^s 
bave  so  far  changed  that  rescission  may  not 
be  decreed  without  injury  to  those  parties 
and  their  rights,  rescission  will  be  denied  and 
tbe  complaining  party  left  to  his  other  reme- 
dies. Meyers  v.  MerilUon,  118  Cal.  352.  60 
Paa  6^.  Eqaally  Is  it  fundamental  tbat 
upon  rescission  the  other  party  must  be 
restored  to  the  condition  he  was  In  when  the 
contract  was  made,  or.  In  other  words,  as  a 
condition  of  rescission  the  rescinding  party 
must  first  place  the  other  in  statu  quo.  2 
Warvllle  on  Vwidors  (2d  Bd.)  p.  1028;  Cleary 
Y.  Polg^r,  84  CaL  316,  24  Pac.  280. 18  Am.  St 
Bep.  187 ;  Drew  v.  Pedlar,  87  Cal.  443,  26 
Paa  749,  22  Am.  St  Rep.  257;  Phelps  v. 
Brown,  95  Cal,  672,  30  Pac.  774;  Fountain  v. 
Seml-Troplcal  L.  &  W.  Co.,  99  Cal.  683,  34 
Pac.  497;  Chltty,  Contracts,  p.  722;  9  Oyc. 
437;  3  Am.  A  Eng.  Ency.  of  Law,  931;  Snow 
T.  Alley.  144  Mass.  546,  11  N.  E.  764,  59  Am. 
Bep.  119.  When  consideration  is  paid  to  the 
iiatore  of  the  rights  which  Beckwith  conveyed 
tx>  his  associates  and  which  were  by  them  con- 
v^ed  to  the  Central  Canal  ft  Inigation  Com- 
pany; that  these  rigUswcxe  principally  rights 
arlring  under  notices  of  appropriation  of 
waters;  tbat  to  perfect  these  cl^ts  a  vast 
amount  of  labor  was  required  as  well  as  the 
aoqaiaitltm  of  other  rights  of  w^,  canals 


and  ditches;  that  Bedcwlth  himself,  having 
InsufDcient  means,  was  not  prosecuting  the 
work  up  to  the  measure  required  by  tbe  law 
for  'the  perfection  of  his  rights  under  his 
notices  of  location;  that  the  corporation  ex- 
pended large  sums  of  money  to  perfect  these 
rights,  and  to  secure  other  properties  neces- 
sary for  the  development  of  its  irrigating  sys- 
tem; that  the  rights  of  innocent  stodiholdera 
and  bondholders  have  Intervened;  that  all  tbe 
transactions  between  these  parties  are  found 
to  have  been  without  fraud;  and  that  the  sin- 
gle legal  result  is  that  the  corporation  did  not 
give  Its  bonds  to  Beckwith  under  the  belief 
declared  by  the  court's  findings  to  have  beea 
mistakenly  held,  namely,  that  Beckwith  had 
parted  with  no,  or  an  Inadequate,  considera- 
tion for  them;  and,  finally,  that  under  the 
agreemmt  of  1903  Beckwith  has  fairly  and 
advisedly  put  a  full  value  upon  everything 
with  which  he  parted— It  requires,  we  think, 
no  comment  upon  this  recital  to  show  that 
when  the  court  gave  him  that.  It  gave  him 
everything  to  which  he  was  entitled. 

For  these  reasons,  tbe  Judgment  appealed 
from  Is  affirmed. 

We  concur:  LOBIGAN,  J.;  UELriN,  J. 


TOUNO  T.  BENTON. 


(ft  Cal.  App. 
(Civ.  1,07s.) 


(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  March  0,  1913.   ReheariDg  De- 
tUed  by  Supreme  Court  May  5,  1913.) 

1.  Novation  (i  i*)— Requisites. 

"The  requisites  of  a  aovatioD  are  a  previous 
valid  obligation,  an  agreemeot  of  all  the  par- 
ties to  a  new  contract,  the  extinguishment  of 
the  old  «l>IigatiDn,  and  the  validity  of  tbe  new 
one. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  {  1 ;  Dec.  Dig.  S  1.* 

For  other  dettoitioDs,  see  Words  aod  Phrases, 
vol.  5,  pp.  4848-4861 ;  vol  8,  p.  7r33.1 

2.  Novation  (}  11*J— Actions— Complaint. 

A  complaint  which  alleges  that  a  corpora- 
tion was  indebted  to  plaintiff  on  a  note,  that 
after  the  nmturity  of  the  note  tbe  coiporatioa 
transferred  all  its  property  to  defendant,  who 
assumed  the  existing  obligations  of  the  corpora- 
tion, and  that  Immediately  thereafter  plaintift 
released  the' corporation  from  liability  and  ac- 
cepted the  agreement  of  defendant  In  lieu  there- 
of, states  a  cause  of  action  on  the  theory  of  a 
novation  within  Civ.  Code,  f  1531,  suod.  2, 
though  it  may  be  construed  as  stating  a  cause 
of  action  witbio  section  1659,  on  a  contract  for 
the  benefit  of  third  petvona 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  S  11 ;  Dec.  Dig.  J  ll.«) 

3.  Appeal  and  Ebrob  (f  1040*)— Habmless 
£/BBOB— EbRONXOUS  RnHNQS  ON  Pleadinqs. 

The  error  in  overruling  a  demurrer  to  a 
complaint  on  tbe  ground  of  uncertainty  as  to 
its  allegations  is  not  prejudicial  to  defendant 
who  was  not  misled ;  and  a  jndgment  for  plain- 
tiff rendered  after  a  trial  on  the  merits  will  not 
be  disturbed. 

{Ed.  Note.— -For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  ||  4I089-110&;  Dec.  Dig.  i 
1040.*] 
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4.  NovATioif  (I  12*)  —  AcnoNa  —  Pbbvioos 

Valid  Obligation— Bvidence. 

In  an  action  (onnded  on  tbe  theor;  of  a 
novation,  evidence  held  ' to  show  a  prior  valid 
obligation  couatitatins  one  ui  the  eaaentlal 
requisites  of  a  novation. 

[Ed.  Mote.— For  ot|ier  caae^  aw  Novation, 
Cent  Dig.  i  12;  Dec  Dig.  1 12.«1 
6.  Novation  (|  2*>— Actiows— Agbskment— 

constkuction. 

Aji  agreement  bjr  a  transferee  of  all  the 
pn^rty  of  a  corporation  "to  aisume  any  and 
all  existing  obligations  *  *  *  of  the  company 
as  shown  oy  Its  books  and  to  discharge  the  cor- 
poration from  liability  thereon"  embraces  a  note 
given  by  the  corporation  as  shown  in  the  book 
of  minutes,  and  In  the  book  of  notes  and  bills 
payable. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Gent  Dig.  I  2;  Dee.  Dig.  |  2.*) 

0.  Novation  (|  12')  —  Actions  —  Evidircb  — 

Sum  CIE  NCT. 

In  an  action  founded  on  the  theory  of  a 
novation,  whereby  defendant,  obtaining  the 
property  of  a  debtor,  agreed  to  pay  plaintiff  a 
debt  dne  him  from  the  de'btor,  evidence  held  to 
support  a  finding  that  after  the  execution  of 
the  agreement  plaintiff  released  his  debtor,  and 
accepted  the  agreement  of  defendant  in  lien 
thereof. 

[Bd.  Note.— For  other  cases,  aee  Novation, 
Cent  Dig.  1 12;  Dec.  Dig.  1 12.*] 

■T.  Notation  (§  12*)  —  Actions  —  Evidence — 
Admissibility. 

In  an  action  founded  on  the  theory  of  a 
novation  based  on  defendant  obtaining  the  prop- 
erty of  a  debtor,  agreeing  to  pay  his  debts,  the 
agreement  binding  defendant  to  pay  the  debts 
and  the  conveyance  by  the  debtor  to  defendant 
of  his  property  was  admissible  as  constituting 
the  basis  for  the  novation. 

[Ed.  Note^For  other  cases,  see  Novation, 
Cent  Dig:  I  12;  Dee.  Dig.  1 12.*] 

8.  Appeal  and  Ekrob  (S  1054*)— Habvless 
Dbbob— Ebroneods  Ruling  ok  Ejvidence. 

Where  evidence  was  admissible  for  specified 
purposes,  the  refusal  of  the  court  to  state  for 
what  purpose  it  admitted  the  evidence  was  not 
prejudicial,  for  the  court  on  appeal  will  assume 
that  the  trial  court  considered  the  evidence  only 
for  a  competent  and  relevant  purpose. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Enor^^Cent  Dig.  iS  4185,  4180;   Dec  Dig.  S 

9.  Evidence  (S  S14*>— Hbaksat  Evidence. 

In  an  action  on  a  nontion,  evidence  that 
plaintiff,  in  the  absence  of  defendant,  stated 
that  he  was  willing  to  accept  defendant  In  Uen 
of  bis  debtor,  was  admissible,  and  was  not  hear- 
say as  against  defendant. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  9S  llf»-1173;  Dec.  Dig.  S  314.*] 

10.  Appeal  and  Ebbob  <|  1047*)— Hamclesb 
Ebbob— Failttbb  to  Rule  on  Evidence. 

The  error,  if  any.  In  failing  to  rule  on  a 
motion  to  strike  out  evidence,  is  without  preju- 
dice to  the  party  complaining,  where  the  ruling 
should  have  been  adverse  to  him. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error^  Cent  Dig.  H  41i»i4m.  4lltt-4152; 
Dec.  IMg.  I  1047.*1 

Appeal  from  Superior  Court,  Shasta  Comi- 
tr;  J.  B.  Barber,  Judge. 

Action  br  James  Young  against  T.  H.  Bra- 
ton.  From  a  Judgment  for  plaintiff,  defendr 
ant  appeals.  Affirmed. 


Bush  &  Hall,  of  Bedding,  for  appelant 
diaries  H.  Braynard,  of  Bedding;  tvr  n> 

spondent 

BURNBIT,  J.  The  complaint  Is  framed 
upon  tbe  theory  of  a  novation.  It  appears 
therein  that  on  the  18tb  day  of  Dec^ntier, 
1804,  tbe  Redding  &  Big  Bend  I>nnibeT  Com- 
pany, a  corporation  having  Its  principal 
place  of  btisiness  In  Redding,  Shasta  connty, 
executed  and  delivered  to  plalntUI  Its  prom- 
issory note  for  $3,600,  payable  one  year  after 
date,  with  Interest  at  9  per  cent,  per  annum: 
that  on  April  24,  1908,  the  defendant  agreed 
In  writing  with  Herbert  Bass,  J.  H.  BnMi, 
and  M.  Wengler,  the  owners  of  more  than 
two-thirds  of  the  capital  stock  of  said  corpo- 
ration, providing  among  other  tbinga,  that 
the  corporation  was  to  transfer  all  its  prt^ 
erty  of  whatever  kind  to  Benton,  and  tbe 
latter  "to  assume  any  and  all  valid  and  ex- 
isting obligatioDs  and  Indebtedness  of  the 
company,  as  shown  by  Its  books,  and  to  dia- 
chai^  the  corporation  from  llaUllty  tbere- 
on";  that  at  the  time  of  said  agreement 
there  was  dne  plalntUf  on  said  note,  of  the 
principal,  the  sum  of  $2,500,  and  invest 
thereon  from  January  6,  1908;  that  this  was 
a  valid  and  existing  obligation  of  tbe  corpua- 
tlon  to  plaintiff,  and  so  shown  b7  and  from 
Its  boote;  that  immediately  after  the  execu- 
tion of  said  agreoneat  of  AihII  24th  plaintUT 
released  and  discharged  said  ooiporatioa 
from  all  Ilabill^  growing  oat  of  said  Indebt- 
edness and  accepted  the  snbstltntion  and 
a«reem«it  of  defendant  in  lien  thereof;  that 
on  the  ISUi  day  of  May,  1906,  said  cwpon- 
tlon  transferred  and  assigned  all  of  Its  wop- 
erty  to  said  Benton  pnrsoant  to  its  by-lawa 
and  said  wrlttrai  agreement  of  April  24tii; 
that  all  the  tenus  and  conditions  <tf  s^d 
agreement,  which  were  tbe  consideration  for 
the  signature  of  said  T.  H.  B«iton  thereto 
and  for  his  written  promise  therein  contain* 
ed,  were  duly  and  folly  performed  and  exe- 
cuted by  all  the  parties  thereto. 

The  fttregotng  facts  are  set  forth  lo  le&l 
and  appn^riate  phraseoli^  and  they  man- 
ifestly constitute  ttie  essential  elemraits  of 
a  novation  as  contenqklated  by  the  Code  (CiT. 
Code,  1 1681,  sub.  2)  and  the  authorities. 

[i]  Novation,  strictly  qieaklng,  ImpUei 
four  essential  requisites:  (1)  A  previous 
valid  obllgaticm;  0!)  the  agre^at  of  an 
tbe  parties  to  the  new  contract;  ^  the  ex- 
tinguishment of  tbe  old  contract;  and  W  the 
validity  of  the  new  one.  29  Gyc  llSOi 

[2]  Plalntll^  Indeed,  going  beyond  tbe  le- 
qulrement  of  a  good  pleading  for  nontion, 
alleged  that  he  "is  nov  tbe  lawful  owner 
and  holder  of  tbe  said  jwomissory  note^ 
made,  executed  and  delivered  to  said  jdsln- 
tUf  as  aforesaid."  This  gave  rise  to  a  fe- 
cial douurrer  on  the  ground  "that  It  cannot 
be  ascertained  therefrom  wliether  or  not 
plaintlir  is  suing  upon  the  llaMlity  alleged 
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to  have  been  Incurred  reason  of  tbe  prom- 
issory note  set  forth  In  said  amended  com- 
plaint; or  upon  a  liability  created  by  reason 
of  any  agreement  made  or  entered  into  by 
tlie  defendant  with  the  plaintiff,  or  with  tbe 
Redding  &  Big  Bend  La  caber  Company." 
Manifestly,  npon  the  theory  of  a  novation, 
the  promissory  note  Is  not  the  basts  of  de- 
fendant's obligation.  Said  theory  Involves, 
as  we  have  seen,  an  entirely  new  contract, 
and  the  note  is  of  significance  only  as  the 
measure  of  that  obligation.  The  allegation 
in  reference  to  the  note  In  connection  with 
the  other  averments  of  tbe  complaint  might 
be  construed  as  the  exempUflcatlon  of  the 
coDditloQ  contemplated  by  section  1669  of 
tbe  Civil  Code  providing  for  the  enforce- 
ment of  contracts  made  expressly  for  the 
benefit  of  third  persons. 

[S]  There  is  thns  some  plausibility  In  the 
claim  of  uncertainty  as  to  the  theory  upon 
whii^  the  complaint  was  framed,  but  It  is 
entirely  clear  that  appellant  was  not  misled 
nor  prejudiced  thereby;  and,  if  we  assume 
that  the  ruling  was  erroneous  as  to  the  de- 
murrer, the  case  should  not  be  reversed  aft- 
er a  full  trial  upon  Its  merits.  Indeed,  ap- 
pellant seemed  to  be  in  no  uncertainty  as  to 
the  grounds  upon  which  the  action  was  bas- 
ed, for  during  the  trial  he  stated:  "Now, 
the  only  thing  before  the  court  under  the  is- 
sues raised  by  the  pleadings  in  this  case 
is  as  to  whether  or  not  the  Bedding  &  Big 
Bend  lAoabee  Oompony  owed  to  tbe  plaintiff, 
Yming,  a  certain  sum  of  money;  if  at  a 
certain  time  T.  H.  Benton  agreed  to  pay  that 
particular  amount ;  and,  it  at  that  parUcn- 
lar  time,  the  plalntlfl,  Toung,  accepted  Ben- 
ton and  released  the  Bedding  &  Big  Bend 
Lumber  Company  from  their  liability.  Now 
these  are  the  material  points  in  a  novation 
and  they  have  been  pleaded,  and  properly 
and  fully  pleaded,  constituting  a  novation  In 
this  case."  And  it  may  be  said  that 
this  theory  the  case  was  tried.  It  is  troe  that 
plaintiff  retained  In  his  possession  Om  note 
wbicih  he  had  received  from  the  corporation, 
bat  bla  nplanatlon  of  this  circonistance 
obliterated  any  apparent  inconsistency  in  his 
position.  In  view  of  the  record,  It  Is  rather 
strange  that  appellant  should .  gravely  and 
seriously  question  tbe  saffldency  of  the  evi- 
dence to  support  certain  material  findings  of 
t^e  court.  They  are  all  amply  supported, 
as  a  careful  reading  of  the  whole  transcript 
has  disclosed.  Bach  is  upheld  by  the  testi- 
mony of  more  than  one  witness,  while  the 
documentary  evidence  as  well  aa  the  testi- 
mony of  several  witnesses  constitute  the 
sore  foundation  for  some  of  the  challenged 
findings. 

In  consequence  of  tbe  earnest  contention 
of  appellant,  It  seems  advisable,  however,  at 
the  risk  of  prolixity,  to  exhibit  some  of  tills 
evidence. 

[4]  1.  That  the  corporation  was  Indebted 
to  plaintiff  on  Its  promissory  note  there 
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can'  be  no  kind  of  controversy.  It  purported 
to  be  the  note  of  the  corporation  for  $3,S0O, 
properly  signed  by  Its  president  and  attested 
1^  Its  secretary,  dated  December  19,  1904, 
and  payable  to  the  order  of  plalntlfl  and 
carrying  the  indorsements  of  $1,000  paid  on 
account  of  the  principal  and  of  interest  to 
January  1,  1906.  The  check  of  plaintiff  for 
$S,600,  dated  on  said  December  19,  1904,  pay- 
able to  the  Redding  &  Big  Bend  Lumber 
Company,  with  an  Indorsement  thereon  show- 
ing that  the  check  was  paid  at  Redding  on 
December  20,  1904,  was  received  in  evidence. 
The  minutes  of  the  corporation  showed  that 
a  meeting  of  the  board  of  directors  was  held 
December  19,  1904,  and  the  following  resolu- 
tion was  unanimously  adopted:  "Resolved 
Oiat  it  is  for  the  best  Interests  of  this  corpo- 
ration to  negotiate  a  loan  of  three  thousand 
Ave  hundred  dollars,  paying  not  to  exceed 
nine  per  coit  interest  thereon  and  the  presi- 
dent and  secretary  of  this  corporation  are 
hereby  directed  to  borrow  such  sum  of 
money  at  not  to  exceed  the  rate  of  nine  per 
cent  Interest,  from  James  Young  of  Redding, 
Cel.,  and  to  make,  execute  and  deliver  to  the 
said  James  Toung  the  promissory  note  of 
this  corporation  therefor."  The  book  of 
notes  and  bills  ^yable  of  the  company  dis- 
closed a  record  of  this  note  together  with  an 
unpaid  balance  on  another  note  In  favor  of 
James  Young.  Herbert  Bass,  the  president, 
Hathlas  Wengler,  the  secretary,  and  J.  H. 
Bnick,  a  director,  of  the  corporation,  each 
testified  that  the  said  note  was  executed  by 
the  company  'in  accordance  with  and  pursu- 
ant to  the  resolution  adopted  by  thOD."  and 
that  tbe  consideration  therefor  was  received 
and  used  by  the  said  corporation. 

[5]  2.  There  is  no  less  certainty  that  the 
evidence  supports  the  conclusion  that  this 
was  oue  of  the  obligations  assumed  by  ap- 
pellant His  agreement  was  to  pay  "any 
and  all  valid  and  ffriatfng  obllgatlonB  and 
Indebtedness  of  the  company  as  shown  by  Ite 
books  and  to  discharge  the  corporation  from 
llaUU^  thereon.'*  Her^  the  only  posslUe 
controversy  is  or  can  be  as  to  whether  this 
Indebtedness  was  "shown  by  the  books."  No 
particular  book  or  books  bdng  designated, 
we  must  look  to  the  books  ordinarily  kept  by 
such  corporations,  and  In  which  are  custom- 
arily recorded  sudx  transactions.  We  have 
ahready  observed  Qte  record  in  the  book  of 
minutes  and  of  notes  and  bills  payable. 

Mr.  Wengler  testified:  "I  saw  those  entries 
In  the  ledger  under  Mr.  Young's  account. 
The  «itry  showed  the  indebtedness  by  a  note 
to  Mr.  Young,  the  $3,500.  I  saw  that  on  the 
books  of  the  Redding  &  Big  Beud  Lumber 
Company  shortly  before  we  made  the  deal. 
In  1906,  and  before  Mr.  Benton  took  charge. 
The  books  were  afterwards  sent  to  Redding 
at  the  request  of  Mr.  Benton."  Wlnfred 
Wright,  an  expert  bookkee[>er,  examined  the 
books  of  the  company  In  1906,  and  with  ref- 
erence to  tlie  $8,500  note  he  testified:  "I 
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found  It  entered  upon  the  original  book  of 
entry,  the  old  journal.  I  traced  it  to  the 
ledger,  checked  It  through  to  the  ledger, 
whereupon  I  found  entered  upon  the  credit 
aide  of  the  ledger,  on  the  credit  side  of  Mr. 
Young's  account,  a  ¥3,500  credit.  I  also 
traced  this  from  the  credit  side  of  the  ledger 
of  Mr.  Youngs  account  to  the  depository  ac- 
count, charging  the  depository  with  $3,500. 
Then  I  found  a  further  entry  on  this  original 
Journal  of  $3,S0O  charged  to  Mr.  Yonng  on 
a  note  account,  with  the  proper  explanations, 
and  on  note  account,  or  Mils  payable,  I 
found  bills  payable  credited  with  $3,500  as 
against  this  entry,  making  the  entry  very 
clear  in  my  mind." 

There  Is  testimony  of  other  witnesses  to 
the  same  point  and  effect  Indeed,  it  Is  diffi- 
cult to  understand  why  it  should  be  urged 
that  this  Indebtedness  was  not  shown  by 
the  books.  In  explanation  it  probably  should 
be  stated  that  the  ledger  referred  to  and 
probably  some  of  the  other  books  were  de- 
stroyed, and  therefore  secondary  evidence, 
as  to  what  was  contained  therein,  was  re- 
ceived. The  expert  witness  also  declared 
that  the  books  were  not  kept  according  to 
the  most  approved  methods,  and  that  a  de- 
gree of  obscurity  existed  as  to  some  of  the 
details  of  the  transaction,  but  It  is  entirely 
clear  that  the  Indebtedness  was  sufficiently 
shown  by  "the  books  of  the  corporation." 
It  further  appears  that  appellant  had  actual 
knowledge  of  this  Indebtedness,  and  It  is  a 
fair  Inference  from  the  testimony  that  be 
knew  this  Indebtedness  was  shown  by  the 
books  of  the  corporation. 

Mr.  Bass  tesUfled  that  "Mr.  Benton  knew 
of  this  outstanding  obligation,  because  he 
was  paying  the  interest  on  the  note,  had  to 
pass  on  all  checlts  that  went  out,  and  had 
charge  of  the  flnandal  affairs  of  the  concern 
prior  to  this  proposition  advanced  and  made 
by  Mr.  Benton  and  the  acceptance  thereof." 

Mr.  Wengler  testified  that  "Mr.  Benton 
knew  what  the  Indebtedness  was  better  than 
we  did,  because  he  kept  the  books  when  he 
was  manager  of  the  company.  Mr.  Benton 
had  a  bookkeeper  and  Mr.  Benton  bad  charge 
of  the  books.  I  heard  Mr.  Benton  say  that 
the  company  owed  Mr.  Young  $2,500.  That 
was  talked  about  several  times.  Mr.  Benton 
told  us  several  times  how  much  we  owed 
and  what  the  Indebtedness  was." 

[S]  3.  We  may  consider  together  the  two 
elements  of  the  finding  "That  upon  the  24th 
day  of  April,  A.  D.  1908,  and  Immediately 
after  the  execution  of  said  agreement  by  said 
defendant,  plaintiff  released  and  discharged 
said  corporation  Redding  &  Big  Bend  Lum- 
ber Company  of  and  from  all  liability  to  pay 
said  indebtedness  due  upon  said  promissory 
note,  and  accepted  the  substitution  and 
agreement  of  defendant  herein,  in  lieu 
thereof." 

James  K.  Isaacs,  an  attorney  at  law,  tes- 
tified that  be  "acted  as  attorney  for  the  Red- 
ding &  Big  Bend  Lumber  Company  in  the 


transaction  wherein  the  property  of  the  com- 
pany was  transferred  to  T.  H.  Benton,"  and 
Thomas  B.  Dozler  represented  Mr.  Benton. 
He  detailed  the  various  conferences  between 
the  parties  and  the  final  interview  when  a 
settlement  was  reached.  As  to  this  last  he 
said:  "There  was  quite  a  Uttle  talk;  and 
finally  Mr.  Young  says,  *Mr.  Dosier,  is  my 
claim — my  note  secnred  by  this  agreement? 
and  Mr.  Dozier  says,  H^ertafnly.  your  note  Is 
a  vaUd  claim  against  the  Redding  &  Big 
Bend  Lnmber  Company.'  Mr.  Young  says, 
'Wei!,  when  will  11  be  paid?  and  Mr.  D<nler 
kind  of  turned  towards  Mr.  Young  and  smil- 
ed, and  says,  *I  can't  tell  yon  that,  Mr. 
Young,  I  don't  know;  but  I  presume  that  It 
win  be  paid  when  the  other  creditors  win 
be  paid.'  And  thereupon,  in  the  presence  <tf 
Mr.  Dozier,  Mr.  Benton's  attorney,  myseU, 
and  all  the  others  present,  Mr.  Yonng  got 
up  and  says:  'That  settles  it  That  Is  all 
I  want  to  know.  I  am  satlsfled.  I  am  will- 
ing to  take  Mr.  Bmton,  if  the  tniutet  Is 
made  for  the  indebtedness  and  tlut  Is  all  I 
care  about'" 

Other  witnesses,  Includii^  the  plalntU^ 
testified  similarly.  It  la  quite  appaio^  In- 
deed, that  the  corporation  had  In  view  tUs 
claim  of  Youths  as  well  as  of  oOma;  and 
that  it  transferred  all  of  Its  propertr  to  ap- 
pellant upon  the  understanding  among  all 
the  parties  that  tlie  novation  should  be  ef- 
fected. 

[7]  4.  The  oonrt  oomndtted  no  oror  In  r- 
celving  In  evtdenee  E:xhiUta  B  and  C.  The 
former  contained  the  terms  agreed  upon  by 
appellant  and  by  Bass,  Bulck,  and  Waaler 
as  stockholders  of  the  coixraratlon  and  own- 
ing more  than  two-thtrds  of  its  capital  stod:. 
in  accordance  with  which  terms  said  stock- 
holders were  "to  proceed  immediately  to  call 
the  requisite  stockholders*  meetings,"  and 
thereby  said  Bass,  Bnldc,  and  Wengler 
agreed  "to  vote  all  ekodk  now  standing  in 
our  names  tQHm  the  books  of  the  company 
in  order  to  carry  out  the  terms"  prescribed 
therein.  That  this  agreement  contemplated 
the  transfer  of  the  corporation's  property  to 
Benton  and  the  assumption  by  bim  of  the 
corporation's  liabilities  is  too  plain  for  ai^ 
gument.  Exhibit  C  was  the  corporation's 
deed  to  Benton.  That  it  was  made  In  pur- 
suance of  the  agreement  contained  in  Ex- 
hibit B  was  alleged  in  the  complaint  and 
not  denied  by  the  answer.  It  was  also  so 
found  by  the  court  and  the  finding  Is  not 
assailed.  In  f&ct,  these  two  Instruments  con- 
stituted the  basis  for  the  novation  relied  up- 
on by  respondent  and  without  them  In  evi- 
dence his  case  would  not  have  l>een  complete. 

[t]  5.  The  appellants  suffered  no  possible 
injury  by  the  declination  of  the  court  to 
state  upon  what  ground  and  for  what  pur- 
pose It  admitted  the  said  promissory  note  In 
evidence.  Appellant  conceded  that  it  was  ad- 
missible for  the  purpose  of  marking  ttie  «- 
tent  of  the  new  obUgattoo.  It  was  also  erl- 
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deuce  of  a  ralid  and  ezlstlag  Indebtedness 
of  tbe  corporation  at  the  time  of  the  exe- 
cution of  said  agreement  of  AprU  24,  1908. 
We  nrast  assume  that  the  court  considered  It 
only  for  a  competent  and  relerant  pnrpose. 
It  la  difficult  to  conceive  bow  It  coold  have 
been  otherwise  regarded. 

[Ij  a  Of  a  lai^  numb«-  of  declared  er- 
rors, the  action  of  the  court  in  oTermllng  ap- 
pellant's objection  to  the  following  qneatlon 
may  be  taken  as  an  example:  "What  if  any< 
thing  did  Mr.  Young  have  to  aay  concerning 
the  acceptance  of  this  propMltion?"  The 
ruling  Is  questioned  for  the  reason  "that  it 
Is  affirmatlTely  shown  from  the  record  that 
the  defendant  Benton  was  not  present  when 
any  statements  were  made  by  the  plaintiff, 
and  that  said  statements  were  self-serving 
declarations  which  In  no  wise  bound  the  de- 
fendant Bell  V.  Staacke,  141  Cat.  186  [74 
Pac.  774]."  The  witness  answered  substantial- 
ly that  Mr.  Tonng  said  that  he  was  satisfied 
with  the  contemplated  arrangfflnent,  and  that 
be  was  willing  to  accept  Mr.  Benton  for  the 
corporation's  Indebtedness.  If  it  was  Im- 
portant to  prove  that  Mr.  Young  agreed  to 
the  novation,  It  Is  not  perceived  why  it  was 
not  proper  to  show  what  he  did  and  said  In 
reference  to  the  proposition.  Since  It  Is  not 
contended  that  bis  acquiescence  was  or  re- 
quired to  be  reduced  to  writing,  it  would 
seem  that  the  court  followed  the  only  method 
of  ascertaining  whether  Young  agreed  to 
the  substitution  of  tbe  new  debtor  and  the 
release  of  the  old.  Tbe  evidence  was  not 
hearsay  for  the  reason  that  the  Issue  In- 
volved the  very  statranent  that  Youug  made. 
It  appears  ttiat  it  was  somewhat  difficult  to 
get  all  the  creditors  of  the  corfwratloa  to 
accept  Benton  for  the  debt,  and  after  some 
ocmslderable  controversy  this  final  meeting 
was  held,  and  at  that  time  the  last  obstacle 
seems  to  have  been  removed,  and  the  pur- 
pose of  tbe  evidence  as  already  Indicated, 
waa  to  show  Young's  acquiescence  in  the 
final  conaummation  of  the  negotlatioDS.  It 
was  not  necessary  for  Benton  to  be  present 
He  had  already  submitted  the  proposition  to 
aasnme  certain  UablUtleB,  of  whldi  this  was 
one.  As  far  as  he  was  conc«iied  be  had 
already  agreed  to  the  noratlon  upon  tbe  con- 
alderatton  tbat  the  corporation  would  trans- 
fer tta  property  to  him.  As  to  whether 
Yotxng  woQld  agree  to  it  or  not  was  of  mo- 
mait  to  aald  Young  and  the  Bedding  <ft 
Big  Bcsd  Lmnbw  Oompany,  and  so  we  find 
tbat  shortly  thereafter  the  corporfttion,  sat- 
isfied, no  doubt;  with  tbe  agreement  of  its 
vreditora,  made  said  transfer.  Besides,  with- 
out ieteioing  the  eridoice,  it  may  be  said 
that  It  justifies  tbe  Inference  that  Mr.  Dozter 
was  authorised  to  represent  Mr.  Benton  in 
the  tranaactloo.  The  conduct  and  declara- 
tions of  these  gentlemen  certainly  create  that 
impression  although  probably  no  express  au- 
thority was  conferred. 


[II]  It  is  true  that  the  court  seemed  to  be 
In  doubt  whether  said  evidence  was  adndssl- 
ble  if  Mr.  Benton  was  not  actually  present  at 
the  conference,  and,  upon  a  motion  to  strike 
It  out  on  tbe  ground  of  his  absence,  tbe  court 
declared  that,  unless  it  was  shown  later  tbat 
Mr.  Benton  was  present  "tbls  testimony  of 
the  witness  will  go  out  on  that  score." 

Appellant  complains  that  the  court  never 
ruled  upon  tbe  motion.  Breu  so,  it  was  with- 
out prejudice  as  the  ruling  should  have  been 
adverse  to  appellant  Again,  it  was  agreed, 
as  stated  by  him,  "at  the  time  we  take  up 
the  argument  that  we  can  point  our  motion 
to  strike  out  the  particular  evidence  we  de- 
sire to  strike  out"  The  record  ia  silent  as 
to  what  was  done  In  the  premises  at  the 
time  of  the  argnment,  and  we  certainly  can- 
not presume  that  appellant  called  the  atten- 
tion of  tbe  court  to  the  matter. 

7.  Particular  objection  Is  made  to  the  tes- 
timony of  various  witnesses  to  the  effect  that 
at  the  final  conference  hereinbefore  referred 
to  Mr.  Dozler  declared  that  the  claim  of 
Mr.  Young  was  included  in  those  assumed  by 
Mr.  Benton.  This  point  might  be  dismissed, 
like  tbe  last  with  tbe  suggestion  that  It  was 
covered  by  tbe  motion  to  strike  out  to  be  de- 
termined at  the  argnment  bnt  the  ruling 
was  warranted  on  the  ground  of  agency ; 
and,  besides,  it  may  be  said  tbat  the  evidence 
could  not  have  affected  the  result  as  it  ap- 
pears, substantially  without  conflict,  that 
this  indebtedness  was  shown  by  tbe  books  of 
the  corporation. 

After  a  careful  examination  of  the  record 
we  can  see  no  reason  for  Intenferlng  with  the 
action  of  the  court  below,  and  the  Judgmoit 
Is  affirmed. 

We  concur:   GHIPMAN.  P.  J.;  HART,  J. 

(21  Cal.  App.  432) 
SMITH  V.  J.  B.  NEWBEHBY  CO.  et  aL 
(Civ.  1,271.) 

(I>t8trict  Court  <^  Appeal,  Second  District  Cal- 
ifornia.  March  U,  U»13.) 

1.  Verdob  akd  Purchaskb  (I  229*)— Bona 
Fide  Puboiiabeb— Notice.  • 

The  grantor  In  a  deed,  absolute  in  form, 
but  Id  fact  a  mortgage,  who,  through  an  inter- 
mediary, aotifiei  a  third  person  that  he  has  an 
equity  in  the  property  and  still  owns  it,  puts 
the  third  person  on  inquiry  as  to  the  title,  so 
that  where  the  third  peraou  anlwequently  pur- 
chases the  property  from  the  grantee  without 
inquiry,  he  ii  not  a  bona  fide  purchaser  for  val- 
ue without  notice. 

[Ed.  Kote.— For  other  cases,  see  Vendor  and 
Parchaaer.  Cent  Dig.  H  477-^94 ;  Dec.  Dig.  | 
229.*] 

2.  Verdob  and  Pubchaskb  (S  242*)  —  BoifA 
Fide  Pubchaser— Bubden  of  Pboof. 

Where  tbe  grantor  in  a  deed,  in  fact  a 
nKyrtgage,  showed  tbat  he  had,  through  an  in- 
termedUry,  notified  a  third  person  that  he  own- 
ed the  property,  the  third  person,  on  subsequent- 
ly purchaaing  from  the  grantee,  had  the  burden 
of  showing  that  he  paid  the  price  in  good  faith 
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witiioat  notice,  actoal  or  constracttre,  of  the 
Srantor's  cUiiin. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Di«.  |i  603-600;  Dec  Vig.  I 
242.*] 

9.  Quxxmio  Tm«  (i  14*)— Relibp— Tbwdee. 

Where  a  tender  Is  a  condition  precedent  to 
a  decree  qnietinfr  title,  payment  to  Uie  party  en- 
titled thereto  mnst  be  provided  for  or  made  be- 
fore a  decree  is  entered,  bnt  a  personal  tender 
Is  not  reqnii^be  to  the  bringing  of  the  action. 

[Ed.  Note— For  other  eases,  lee  Quledng  Ti- 
tle, Cent.  Dig.  i  46;  Dee.  Dig.  i  14.*] 

4.  QuiBTiifO  Title  (|  14*)— IteLnr— Tbndeb. 

Where  the  grantee  in  a  deed,  in  fact  a 
mortgage,  conveyed  the  property  to  a  third  per- 
son, who,  though  pat  on  ingmry,  insisted  that 
lie  purchased  without  notice  of  the  grantor's 
claim,  and  no  aasignment  of  the  debt  secured  by 
tiie  deed  was  intended,  the  grantor,  sning  to 

SQiet  title,  need  not  tender,  the  debt  to  the 
bird  person,  bnt  a  judgment  directing  the  pay- 
ment of  the  amount  thereof,  paid  Into  court  to 
the  original  grantee  was  sufficient. 

[Ed.  Note.— -For  other  caaee,  see  Quieting  Ti- 
tle, Cent.  Dig.  (46;  Dec.  Dig.  S  14.*] 

6.  Tbial  (I  897*)— IflBUES— FinDxnas. 

Where  there  no  e?idenea  that  tlie  action 
was  barred  by  limitatloiui,  a  finding  thereon  is 
unnecessary.  . 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  M0-94S:  Dec  Dig.  |  897.*] 

Appeal  fnmi  Superior  Court,  Kern  Oounty; 
3.  W.  Mataon,  Judge. 

Action  by  Frank  H.  ftnith  against  the  J. 
B.  Newberry  Gompaiiy  and  another.  "Froni 
a  Judgmmt  for  idaintiff,  defendants  iqppeal* 
Affirmed. 

Adams  &  Malum  and  M.  B.  O.  Mnnday, 
all  of  Los  Angeles,  for  appellants.  Drew 
Pmitt  and  Fred  N.  Amoldy,  both  of  Los 
Angeles,  for  respondent. 

ALLEN,  P.  J.  The  action  was  one  to  qniet 
title.  Findings  and  judgment  went  In  favor 
of  plaintiff,  and  defendants  appeal  from  such 
judgment  and  an  order  denying  a  new  trial. 

The  court  finds  that  In  February,  1006, 
plaintiff  was  Indebted  to  J.  E.  Newberry 
Company,  a  corporation,  In  the  sum  of  $136; 
that  on  said  date  plaintiff,  being  the  owner 
and  in  possession  of  certain  described  prem- 
ises, in  order  to  secure  the  payment  of  said 
sum,  executed  to  said  J.  R.  Newberry  Com- 
pany an  instrument,  In  form  a  grant  deed, 
conveying  the  premises  In  controversy;  that 
notwithstanding  the  form  of  the  deed  It  was 
Intended  to  be  by  way  of  mortgage  to  secure 
the  debt;  that  such  Instrument  was  duly 
recorded,  and  on  the  3d  day  of  December, 
1906,  J.  R.  Newberry  Company,  in  considera- 
tion of  the  sum  of  ^00,  granted  the  premises 
to  J.  K.  McGlnnls;  that  &fcGlnnls  purchased 
said  premises  with  knowledge  of  the  fact 
that  said  Instrument  from  plaintiff  to  New- 
berry Company  was  a  mortgage  and  intended 
as  such;  that  in  June,  1910,  plalutlff  tender- 
ed to  defendant  Newberry  Company  (200  in 
cash,  being  the  amount  of  the  principal  and 
Interest  of  the  joiortgage  debt^  and  demanded 


a  reconveyance^  whldi  was  rinsed;  tint 
plaintiff  thereupon  paid  Into  coort  the  ran 
of  9200  for  the  benefit  of  detendaat  New- 
berry Company,  the  same  IttSng  tbe  principal 
of  said  debt  and  intertat,  and  the  mm  ot 
$9.8S.  the  amount  of  the  taxes  ■saeised 
against  satd  lands  advanced  and  paid  by 
McGlnnls. 

[1]  Aro^buits  qpedty  as  error  the  Insuffi- 
ciency of  the  evldfoioe  to  support  the  flndbies 
with  reference  to  the  character  of  the  deed, 
-and  as  to  the  fact  of  HcGlnnla*  aoquiTraiMit 
of  the  premises  with  notice.  An  examination 
of  the  record  satisfies  ns  that  there  Is  to  be 
found  tiieretn  ample  evidoioe  to  siqiport  the 
findings  of  the  court,  not  only  from  the  dr- 
cumstances  of  the  cue,  bnt  from  adnila8hu& 
It  Is  very  clear  that  the  deed  to  the  New- 
berry Company  was  by  way  of  mortgage. 
There  is  evidence  tending  to  show  that  la 
October,  1906,  plaintiff  nottfled  McGlnnls, 
before  he  purchased  the  premises  through 
an  intermediary,  that  he  still  held  an  eiinlly 
In  the  land  and  still  owned  It  This  was 
snffldent  to  put  McOinnls  iqKm  IdquIit  as 
to  the  conditton  of  title. 

[2]  The  mie  Is  that  the  biudoi  is  npon  the 
one  dalmlng  to  be  ft  bona  fide  pordiaser  un- 
der the  drcumstancee  of  this  case  to  show  that 
he  paid  the  purdiase  money  In  good  lUfli 
without  notice,  actoal  or  eonstmctlva^  of 
plaintiff's  chdm.  Kennlff  v.  Canlfleld.  l¥t 
Cat  45,  18  IPaa  806,  and  antboritlea  there 
(dted.  There  Is  nothliv  to  show  any  elfort 
on  McOinnls*  part  to  ascertain  Hie  true  fhets 
In  relation  to  the  title  after  having  received 
this  notice,  and  he  cannot  be  said,  under 
the  established  rule,  to  be  a  bona  flde  pnr- 
dtaser  wlthont  notice.  The  findings  of  the 
court  mnst  be  accepted  as  being  based  npon 
evidence  clear  and  satisfactory.  It  Is  for 
the  trial  court  to  determine  Uie  weight  and 
effect  of  the  evidwoe. 

It  is  claimed  by  appellants  that  the  find- 
ings do  not  support  the  Judgment  as  against 
them.  We  see  no  merit  In  this  contention. 
The  Judgment  with  reference  to  the  cancella- 
tion of  the  deed  may  be  Ignored,  bnt  there 
still  remains  in  the  Judgment  an  adjudica- 
tion that  plaintltrs  title  and  possession  of 
the  premises  be  quieted  against  all  daims  or 
demands  of  the  defendants,  and  that  they 
each  be  enjoined  and  restrained  from  aaswt- 
Ing  any  claim  thereto  adverse  to  platntUL 
We  regard  the  complaint  as  snffldeuL 

13]  The  principal  contention  of  appellants 
is  that  McGlnnls,  under  any  view  of  the 
case,  was  entitled  to  the  money  due  upon 
the  mortgage,  that  the  tender  to  him  was  a 
condition  precedent  to  a  decree  quieting  title. 
We  do  not  understand  the  rule  to  be  that 
a  personal  toider  is  requisite  to  the  bringing 
of  the  action,  but  simply  that  payment  to 
the  party  entitled  thereto  must  be  provided 
for  or  made  before  a  decree  be  entered. 

[4]  We  think,  however,  that  ondw  the 
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record  In  UiIb  ease  no  tender  or  payment  to 
UcOlnnls  was  necessary.  Nor  Is  Oien  any 
error,  under  the  pleadings  and  erldeDce,  In 
dlrecttng  tile  payment  of  the  ^00  deposited 
In  court  to  the  Mewbory  Company  as  the 
holder  of  the  debt  We  are  not  unmindful 
of  the  fact  that  our  Supreme  Court  in  Hoop- 
er T.  Young.  140  CaL  274,  74  Pac:  140.  08 
Am.  St  Bep.  90,  following  Halsey  r.  Martin, 
22  CaL  645,  has  determfioed  that  a  conrey- 
ance  by  one  holding  the  legal  title  by  way  of 
security  cairlea  with  it  an  ecjultable  assign- 
ment of  the  debt  secured  ther^.  The  de- 
dstons  affecting  the  queetlon  as  to  the  effect 
whkh  a  court  of  equl^  should  give  wadt  a 
conveyance  are  not  harmonious.  As  early 
as  Peitera  t.  Jamestown  Bridge  Oo.»  5  Cal. 
S35,  68  Am.  Dec  134,  and  afterwards  In  Ihtt- 
ton  T.  Warschauer,  21  CaL  623,  82  Am.  Dec. 
765,  it  was  determined  Uut  an  attempt  to 
assign  a  mortgage  without  a  transfer  of  the 
debt  ms  wlQiout  ^ect  and  that  a  convey- 
nnce  of  the  mortgaged  premises  did  not  op^ 
ate  as  an  assignment  of  the  mortgage,  nor 
of  the  mortgage  debt  Subsequently,  in  Hal- 
sey •T.  Martin,  22  OaL  64S,  the  contrary  was 
heUL  Thereafter,  upon  the  adoption  of  the 
CiTlI  Code,  section  8S40  was  added  thereto, 
whl^  section  provides,  "The  incident  fol- 
lows title  principal,  and  not  the  principal  the 
ioddent,"  which  was  the  doctrine  of  Peters 
Jamestown  Bridge  Go.  However,  we  are 
ooDfconted  with  Hooper  v.  Toung,  supra, 
wherein  it  is  said  that,  "whatever  the  tme 
cbaiaeter  of  the  conv^ance"  was,  the  gran- 
tee "succeeded  to  all  of  the  grantor's  rights 
and  interest  If  snch  conveyance  was  in  fact 
a  mortgage,  she  succeeded  to  all  rights  as 
mortgagee."  This  opinion  was  by  a  divided 
court  and  rests  undoubtedly  upon  the  theory 
ttiat  where  a  conveyance  of  premises  held 
by  way  of  mortgage  is  made  to  one  with 
knowledge  of  the  character  of  the  title,  noth- 
ing to  the  contrary  appearing,  it  will  be  pre- 
snmed  that  it  was  the  intention  of  the  par- 
ties to  transfer  all  Interests,  the  principal 
as  well  aa  the  incident  Accepting  such  deci- 
sion AS  based  upon  that  theory,  it  is  scarcely 
applicable  to  this  case.  Under  the  record 
presented  here,  there  can  be  do  presumption 
that  there  was  any  intention  on  the  part  of 
Newberry  Company  to  transfer  the  debt 
In  the  first  place,  Newberry  Company  denies 
and  strenuously  Insists  that  the  conveyance 
to  it  was  not  by  way  of  mortgage;  and  In 
the  second  place  McGlnnls  insists  that  he 
took  a  good  title  by  virtue  of  the  purchase, 
and  that  he  bonght  without  knowledge  of 
the  debt,  believing  that  Newberry  Company 
was  the  owner  of  the  premises  free  from  any 
claim  of  third  parties.  Nowhere  is  there 
any  suggestion  or  any  fact  from  which  it 
conld  be  reasonably  inferred  that  It  was  the 
Intention  of  the  Newberry  Company  to  assign 
the  debt  or  of  McGlnnls  to  receive  an  assign- 
ment thereof.  The  case  under  consideration 


strongly  suggests  an  attempt  to  deprive 
plalntur  of  his  vKoertj  rights,  and  not  an 
effort  upon  the  part  of  Newbory  Oompany 
to  transfto  its  interest  In  the  dd>t  and  the 
morti^ge  securing  the  same  to  McGlnnls. 
Under  these  drcUmstances,  we  are  of  opinion 
that  the  conveyance  by  the  Nowbenr  Com- 
pany to  McOlnnls,  undw  tha  tueta,  was  a 
nullity  and  conveyed  nothing.  It  was  a 
plain  attempt  to  transfer  the  incident  and 
the  grantor  to  retain  the  prlndpaL  Aside 
from  all  tills,  however,  the  unquestioned 
unonnt  due  tnm  plaintiff  was  paid  Into  the 
treasury  of  the  court  and  th«e  remains 
for  the  bentf  t  of  whomsoever  may  be  «nd- 
tied  thereto.  Upon  such  payment  and  under 
the  bets  found  by  the  court  plaintiff  wbm 
entitled  to  his  decree  quieting  title.  We  do 
not  see  how  it  could  be  well  <dalmed  that 
McOinnls  was  oitltled  to  the  $200,  for  he  ho- 
whwe  claims  to  be  entitled  thereto.  If  such 
<daim  had  been  made  by  him.  and  were  there 
anything  in  the  record  Indicating  an  inten- 
tion to  assign  the  debt  when  the  oonv^rance 
was  made,  we  think  a  modlflcatlon  of  the 
judgment  directing  payment  of  the  $200  to 
McOlnnls,  would  be  proper,  bat  under  the 
pleadings  and  the  facts  and  drcumstancec 
of  the  case  we  do  not  see  bow  we  would  be 
warranted  In  directing  such  modification. 

[I]  ^niere  being  no  evidence  tending  to 
show  a  bar  to  the  action  through  the  statute 
of  limitations,  no  finding  was  necessaty. 
PlalntUTs  right  to  redeem  existed  until  five 
years*  adverse  possession  be  shown,  which  is 
not  done  here. 

We  see  no  prejudicial  error  in  the  record 
either  in  relation  to  the  admission  or  rejec- 
tion of  evidence,  or  otherwise;  nothing  at 
least  which  would  entitle  defendants  to  a  r^ 
versal  on  account  thereof. 

The  judgment  and  order  are  affirmed. 

We  concur:  JAMBS,  J.;  SHAW,  J. 

"  (SI  Cal.  App.  tm 

TOLLT  T.  ATCHISON,  T.  ft  &  S*.  BY.  00. 
(Qv.  1,146.) 

(District  Court  of  Appeal,  S^rst  District,  Gal- 
ifomia.    March  5,  1013.    Kehearing  De- 
'nied  by  Supreme  Court  May  8,  1K13.) 

1.  Carbibbs  (I  46*)— FBKi0Hr-^ucB  OF  Con- 
tract. 

A  contract  of  carriage  made  In  one  state, 
for  delirerv  In  another,  is  governed  with  re- 
spect to  delivery  by  the  laws  ot  the  latter  state. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  I  220;  Dee.  Dig.  |  46.*] 

2.  CARBIERB  (it  108,  114*>— rBRIGHT-OARRI- 

bb's  Liabilitt  —  Liability  Bbtobb  D«- 

LIVBRT. 

Under  Civ.  Code,  |  2194.  providing  that 
aniesa  coasignor  accompanies  the  freight  and 
retains  exclusive  control  thereof,  the  carrier  is 
liable  from  the  time  he  accepti  until  he  relievee 
himself  of  liability,  parsnant  to  sections  2118 
to  2222,  (or  loss  from  any  cause,  and  section 
2118  requiring  a  carrier  to  deliver  the  propertr 
to  the  coniignae  at  the  place  to  which  it  is  ad- 
dressed in  the  manner  usual  at  that  place,  a 
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railroad  eonptny  li  BabU  for  frelsht,  ai  an  in- 
mns;  until  dellrery  to  the  consignee  ai  provided. 

fm  Note.— For  otbor  cases,  sm  Oarriers, 
Gent  Dlr  ff  471-485,  608-620;  Dec.  £Uff.  H 
lOa  U4Tl 

8.  OABBms   iM  tB*}—Taaam—DKi:ivtsY— 
NonoK  OF  Akbxvaz. 

A  telephone  messase  and  a  postal  card, 
sent  to  the  consiniee  on  the  morning  the  goods 
arrired,  stating  that  the  car  would  be  delivered 
in  the  Dsnal  conrae  of  bnsiness,  was  at  most  a 
notice  of  intention  to  make  delivery  in  the  fu- 
ture, which  should  have  beoi  followed  by  ac- 
tual notice  of  delivery  witbin  buiineBS  hoois. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Di(.  ti  316-821 ;  Dee.  Dig.  |  86.*] 

4.  OABBnsBs  (I  114*)— Pebioht— Bm.  OF  Lad- 

IHQ. 

A  bill  of  lading  providing  that  property 
destined  to  a  station  at  which  there  is  no  reg- 
ularly appointed  agent  shall  be  entirely  at  tiie 
risk  of  the  owner  when  unloaded  from  cars  or 
until  loaded  into  cars,  and,  when  received  from 
or  delivered  on  private  or  other  sidingB,  shall 
be  at  the  owner's  risk  until  the  cara  are  at- 
tached to  and  after  they  are  detached  from 
trains,  only  applies  to  deliveries  at  stations 
where  there  are  no  regularly  appointed  agents. 

[Dd.  Note.— For  other  cases,  see  Carriers, 
^Oent  Dig.  U  608-620;  Dee.  IHg.  1  U4.*] 

6.  Oabbikbs  (i  SI*)— CoNSTBuenon  of  Box 

OF  IiADIHQ. 

Stipulationq  In  bills  of  lading  should  be 
construed  most  strongly  against  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  148,  140;  Dec.  Dig.  {  SI.*] 

6.  Carbiebs  (i  ISO*)— Fbeioht— Actions— No- 
tics  of  Claim. 

Civ.  Code,  |  2176,  provides  that  a  con- 
signee, by  accepting  a  bill  of  lading  vritb  a 
knowledge  of  its  terms,  assents  to  the  time, 
plac^  and  manner  of  delivenr  therein  stated, 
and  also  to  limltationB  therein  npon  tbe  car< 
tier's  liability,  but  Ids  assent  to  aoy  other  mod- 
ification of  the  carrier's  obligations  contained 
in  the  instrument  can  be  manifested  only  by 
his  signature  to  the  same.  A  bill  of  lading  for 
goods  was  signed  neither  by  the  shipper  nor 
consignee,  and  the  consignee  was  Informed  of 
the  loss  of  the  goods  within  a  reasonable  time 
thereafter,  and  inspected  the  car  in  which  the 
goods  were  lost  and  damaged  immediately  after 
the  fire  which  destroyed  them.  Had,  that  it 
could  not  be  claimed,  under  the  circumstances, 
that  the  consignee  was  required  to  file  a  writ- 
ten claim  within  SO  days,  as  a  condition  pre- 
cedent to  recovering  from  the  carrier  for  loss  of 
the  goods. 

[Bd.  Note.— Fw  otiier  eaaea,  see  Carriers, 
Cent  Dig.  »  668-671.  600-706%,  711-714, 
718,  718S;  T)ee.  Dig.  i  U».*] 

7.  Gabbisbs  (1 114*)— Fbbiqht. 

A  oontnct  between  the  carrier  of  freight 
and  a  consignee  provided  that  the  carrier 
should  not  lie  liable  for  loss  or  damage  by  fire 
to  tiie  property,  buildings,  or  property  therein, 
located  upon  any  land  owned  or  leased  by  the 
consignee,  whether  belonging  to  the  condgnee 
or  permitted  by  Um  to  remain  upon  the  land  or 
in  anv  building  thereon,  from  whatsoever  cause  ; 
it  being  understood  tha.t  all  risk  of  inch  loss 
should  be  assumed  by  the  consignee  and  that 
be  should  not  make  any  demand  a^Inst  the 
carrier  on  account  of  any  such  loss.  2f  eld,  that 
the  contract  did  not  exempt  the  railroad  com- 
pany from  liability  for  Injury  by  fire  to  freight 
remaining  in  Its  possession  as  a  carrier  Id  a 
car  standing  on  a  switch  track  on  a  pablic 
street  in  front  of  the  consignee's  vntreboose 


while  on  Its  siding  adjacent  to  tiw  otHarfgae's 
warehouse. 

[Bd.  Note.— For  other  casern,  see  Carriecs, 
Cent  Dig.  li  60&-620;  Dec  Dig.  {  U4.*] 

Appeal  from  Bov^or  Comt,  City  and 
County  of  Ban  FmndBOo ;  George  A.  Stotto- 
rant.  Judge. 

Action  by  B.  J.  Jolly  against  tbe  AtidiisoD 
Topeka  A  Santa  F6  Railway  Company. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  dofendant  appeals.  Af- 
flrmed. 

W.  Camp,  of  Lob  Angelee,  and  B.  D. 
PlUabury  and  Ghas.  L.  Brown,  both  ot  San 
Frandaco,  for  appellant  Albot  H.  Elliott 
and  Clarence  3D.  Todd,  botb  of  San  Prandae^ 
for  reapondMBt. 

UUBPHBIZ',  JndfB  pro  tern.  Tba  mxOm 
was  brought  to  recover  damages  aocnilxig  be- 
cause of  Injnrjr  by  lire  to  ovtaln  goods  wldle 
said  goods  were  yet  In  a  frei^t  car  belong- 
ing to  appellant  Tbe  plaintiff  la  tbe  as- 
signee of  certain  insurance  '^"t****^  that 
liqnldated  the  claim  for  damages  made  by 
the  George  H.  Tny  Company,  the  ««*""'g«*f 
of  the  goods.  This  merchandise  came  Into 
the  possession  of  the  appellant  as  a 
carrier  at  Den w,  Colo.,  having  beoi  atalpped 
to  tiut  point  fnHU  Trraton,  N.  J.,  orer  tbe 
Pennsylvania  Railroad,  which  latter  xailmad 
issued  a  bill  of  lading,  signed  by.ite  agent, 
but  not  signed  by  flie  shipper  or  cons^cnee  or 
any  person  in  their  behalf.  The  goods  ar- 
rived In  San  Frandaco  on  the  numilng  of 
August  8,  1908,  and  the  consignee  was  aoU- 
fled  that  the  car  would  be  set  cn  tbe  aiding 
next  to  its  war^umse  in  ttie  dne  coarse  of 
business.  The  car  was  actually  placed  cm 
the  siding  without  jiotlce  to  the  nrnrrtcnfn 
some  time  mtber  B  o'clo<&  and  aftn-  ofllce 
hours  on  the  afternoon  of  tbe  date  above 
named..  Notwittotandlng  it  was  the  eaataa 
of  tbe  swltdilng  crew  of  the  apptftnut  to 
ask  for  and  recdTs  Instructions  aa  to  tbe 
pladng  ot  treti^t  cara  oomdgnea  to  the 
George  H.  Tay  Company,  In  this  paxUcnlar 
Instanee  the  car  was  spotted  on  tbe  aiding 
without  Instructions  having  been  asked  or 
received  from  any  one.  The  said  Biding  was 
on  a  public  stre^  of  the  city*  and  was  the 
property  of  aiH>eilBnt,  and  was  used  by  It 
dellrerlng  flight  to  several  business  bouses 
stationed  along  its  course.  About  two  boms 
after  the  car  was  left  In  front  of  tbe  ware- 
house (which  at  the  time  of  the  leaving  was 
closed  for  the  day),  It  was  discovered  to  be 
on  fire,  and  the  contents  were  damaged  In 
the  gum  of  $1,143.20,  for  which  plslntlir  bad 
Judgment  The  car  inspector  of  the  de- 
fendant was  present  at  the  fire,  and  tbe  de- 
fendant was  subsequently  notlOed  of  tbe 
loss  and  requested  to  adjust  the  same. 

[1]  It  seems  to  be  a  settled  law  that  a  con- 
tract of  carriage  made  In  one  state  wbm 
dtilvery  is  to  be  had  In  another  Is  to  be 
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gOTenwd,  so  fAr  u  the  deUrery  !■  ooncem- 
ed.      tbe  laws  of  the  latter  aUte. 

In  the  caae  of  Pope  t.  Nlckeraon,  8  Story* 
46S,  Fed.  Gaa.  No.  U^4,  It  was  beld  that: 
"The  goods  here  were  deiirerable  In  Fhll- 
ad^hta;  and  what  would  be  an  effectnal 
drilvery  thereof  In  ttie  sense  of  the  law 
(which  la  aometlmee  a  nice  qnestton),  would, 
on  quesUon,  be  settled  by  the  law  of  Penn- 
aylTanla." 

In  the  case  of  Southern  Bsqwesa  Oo.  t. 
Qlhbs,  166  Ala.  803.  46  South.  466*  Ifi  L,  R. 
A.  (N.  &)  874,  ISO  Am.  St  B«p^  24^  U  was 
held  that  a  contract  as  to  Its  nature,  obliga- 
tion, and  validity.  Is  goremed  Hy  fbe  law 
of  tSie  state  where  mad^  unless  it  Is  to  be 
performed  in  another  state;  In  iriileh  case 
It  will  be  sormied  tor  the  laws  of  the  place 
of  performance. 

In  Hughes  v.  Penn.  S.  B.,  202  Fa.  222.  61 
Atl  990,  68  Ia  R.  A.  618.  97  Am.  St  Rep. 
71S,  it  was  hdd  that  if  a  contract,  containing 
a  stipulation  limiting  UabiUty  fOr  n^ligence 
hj  a  cunmon  carrier,  la  made  In  <me  state 
bnt  with  a  Tiew  to  its  performance  bj 
trnnHportatlon  through  or  into  one  or  more 
othor  states,  it  must  be  constmed  In  aooovd- 
ance  with  the  law  of  the  state  where  Its 
negligent  breach  causing  Injury  occurs. 
Such  contract,  though  Talid  in  the  state 
where  made,  most  be  declared  void  In  the 
sUte  where  the  injury  occurs,  if  contrary  to 
the  poller  of  the  laws  of  the  latter  state. 

The  avll  Code  of  this  state  provides  (see- 
tlon  2191):  "The  UaUUty  of  Inhind  Carri- 
ers for  Loa&— Unless  tiie  consignor  accom- 
panies the  freight  and  retains  exduslTe  con- 
tnfl  thereof,  an  Inland  common  carrier  of 
property  Is  Uabl^  ftom  the  time  he  acoepta 
until  he  reUevea  himself  of  liability  pursuant 
to  sections  2U8  to  2222,  for  the  loss  or  In- 
jury thereof  from  any  cause  whatever,  ex- 
cept"— then  follow  three  or  four  subdlTisions 
of  exceptlone  having  do  bearing  whatever 
upon  the  case  at  bar. 

[2]  The  trial  court  found  that  there  had 
been  no  delivery  of  the  goods  to  the  con- 
sigDee  at  the  time  of  the  fire,  and  that  the 
common  carrier's  responalbllity  at  that  time 
waa  in  full  force  and  effect ;  and  we  are  dis- 
posed to  hold  from  what  has  been  said  above 
that  the  appellant  was  liable  for  the  goods 
SM  an  Insurer  until  such  time  as  It  relieved 
itself  from  responslblll^  by  delivering  the 
same  to  the  consignee  in  the  manner  and 
mode  required  by  law;  and  In  this  connec- 
tion we  quote  section  2118  of  the  Civil  Code 
as  follows:  "A  [common]  carrier  of  properly 
mnst  deliver  It  to  the  consignee,  at  the  place 
to  which  it  Is  addressed.  In  the  manner  usu- 
al at  that  place."  It  Is  in  evidence  that  it 
was  the  cnBtom  of  the  appellant's  switching 
crew  to  ask  the  George  H.  Tay  Company 
for  instmctloDS  aa  to  the  placing  of  cans, 
bat  on  the  occasion  of  the  present  shipment 
no  such  InstmctionB  were  asked  and  none 
were  given.  On  the  contrary,  the  switching 


crew  placed  the  car  on  the  ddlng  in  ftont 
of  the  warehouse  of  the  consignee  after  6 
o*cl04^  Saturday  afternoon,  at  a  time  irtuu 
the  place-  of  businesB  of  the  consignee  waa 
closed. 

[I]  It  is  not  contended  that  the  consignee 
had  any  notice  of  the  dellvray  other  than 
such  as  was  conveyed  by  a  telephonic  mes- 
sage and  a  postal  card  sent  on  the  morning 
of  the  arrival  of  the  goods  and  stating  that 
the  car'  would  be  dtilvwed  in  the  usual 
course  of  business.  This,  at  most,  was  a 
notice  of  Intention  to  make  ddlvery  In  the 
future,  and  should  have  been  followed 
some  actual  notice  of  delivery  within  bnsi- 
nesa  hours.  Under'  this  state  oi  the  fheta; 
we  are  disposed  to  agree  with  the  ocndhulon 
of  the  trial  court  that  there  was  not  such  a 
delivery  of  the  goods  aa  would  relieve  the 
appellant  of  Ita  reaiKmslbility  as  a  omunon 
carrier. 

In  the  case  of  Baeder  t.  Wdls  Thiso  ft  Co., 
14  OaL  App.  790, 118  Paa  842,  the  court  Bays: 
"The  statute  contemplateB  undoubtedly  that, 
before  the  carrier  ahall  be  permitted  to 
change  the  extent  of  his  llablUty  to  the  con- 
signee to  that  of  war«houseanan,  the  con- 
signee shall  actuaUy  have  notice  of  the  ar- 
rival of  the  goods.  Wfam  the  malls  are  per- 
mitted to  be  rasorted  to  for  the  purpose  of 
giving  sach  notice,  then,  siirely,  before  a 
diange  Is  worked  in  the  re^wnslblUty  of  the 
carrier,  a  reeaonaUe  time  must  elapse  after 
depositing  in  the  mails  of  the  notice  before 
the  consignee  shall  be  charged  with  the  effect 
thereof." 

An  illuminating  case  bearing  upon  a  state 
of  facts  Btrllcingiy  similar  to  the  case  at  bar 
Is  to  be  found  in  Mlssouil  Pac.  R  R.  Co.  v. 
Wichita  Wholesale  Grocery  Co.,  65  Kan.  625, 
40  Pac.  809.  In  that  case  two  car  loads  of 
sugar  were  placed  on  the  consignee's  siding 
on  Sunday  and  wwe  burned  before  basin  ess 
on  the  following  Monday.  The  court  said: 
"Did  the  defendant  deliver  the  sugar  to  the 
plaintiffT  It  Is  earnestly  Insisted  that  when 
the  railroad  company  placed  the  cars  at  the 
rear  of  plalntlif's  warehouse,  at  the  exact 
place  where  the  plaintiff  was  accustomed  to 
receive  and  unload  Its  freight,  It  had  per- 
formed Its  whole  duty,  and  that  from  the 
time  It  uncoupled  Its  engine  trom  the  cars 
the  property  was  in  the  possession  of  .the 
plalntiCr  and  at  Its  risk.  It  Is  shown  that 
the  plaintiff  was  accustomed  to  break  the 
seals  of  the  cars  so  placed  and  remove  the 
freight  without  the  presence  of,  or  special 
permission  from,  sny  employ^  of  the  railroad 
company.  And  It  Is  claimed  that  under  those 
circumstances  the  defendant  had  fully  per- 
formed all  the  services  which  It  undertook 
to  perform,  and  was  discharged  from  all  fur- 
ther IlablUty.  There  are  authorities  which 
give  some  support  to  this  contention.  «  «  « 
We  think,  however,  that  the  facts  of  this 
case  fail  to  show  a  delivery  of  the  sugar  to 
the  plaintifL  It  is  true  that  the  can  ware 
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placed  In  Oie  iiroper  position  for  vnloadlng, 
and  that  tbe  idalntlff  was  inivHeged  to  pro- 
ceed to  take  oat  the  sugar  as  soon  as  It 
pleased  to  do  sa  Bnt  the  cus  were  so  plac- 
ed on  Sunday.  They  were  consnmed  by  fire 
before  business  hours  on  Monday  momlns. 
The  plaintiff  was  nnda  no  obligation  to 
work  on  Sunday;  nor  was  It  bound  to  re- 
ceive goods  In  the  nighttime,  espedally  as 
It  is  not  ^own  that  it  was  accustomed  to  do 
80.  The  property  remained  in  the  custody 
of  the  railroad  company  until  the  plaintiff 
could  reasonably  be  required  to  recelTe  it" 

[4]  AK>eIlant  contends  that,  by  reason  of 
the  following  provision  In  the  bill  of  lading, 
It  was  reUfiTcd  from  liability:  "And  when  re- 
ceived from  or  dellvwed  on  private  or  other 
sidings  shall  be  at  owner's  risk  until  the 
earn  are  attached  to  and  aftw  they  are  de> 
tabled  from  trains.**  Oivii^  the  words  "de- 
livered on"  the  constmctitm  contended  for  by 
appellant,  this  language,  standing  alone  and 
disconnected  from  the  context  of  whldi  It 
forms  a  part,  wonld  compel  a  condu^on 
&vorable  to  ai^t^lant  However,  the  en- 
tire sentence  reads:  "Fn^ierty  destined  to  or 
taken  from  a  station  at  which  there  Is  no 
regularly  appointed  agent  shall  be  .entirely 
at  the  risk  of  the  owner  when  unloaded  from 
cars  or  until  loaded  into  cars,  and,  when  re- 
c^ved  from  or  delivered  on  private  or  other 
sidings,  shall  be  at  the  owner's  risk  until 
Lbe  cars  are  attached  to  and  after  they  are 
detached  from  trains." 

[5]  In  view  of  the  rule  that  stipulations  in 
contracts  of  the  character  under  discussion 
are  to  be  most  strongly  construed  agalost 
the  carrier  (Hooper  v.  Wells  Fargo,  27  Cal. 
11,  85  Am.  Dec.  211 ;  Pierce  v.  .Southern  Pa- 
cific Co.,  120  Oal.  156,  47  Pac.  874,  52  Paa 
302,  40  R.  A.  350),  we  are  strongly  dispos- 
ed to  agree  with  respondent's  construction 
of  the  language  to  the  effect  that  It  refers 
only  to  deliveries  of  goods  at  stations  "where 
there  Is  no  regularly  appointed  agent."  How- 
ever, according  to  our  Interpretation  of  tbe 
law,  no  different  conclusion  would  result 
from  the  adoption  of  appellant's  construc- 
tion ;  Its  contention  being  that  the  word  "de- 
livered" must  be  construed  as  being  used  In 
the  sense  of  "placed,"  and  that  the  latter 
part  of  the  sentence  la  Independent  and  com- 
plete in  Itself.  Even  If  that  were  true,  It 
would  be  a  barsb  and  unjust  construction 
that  would  not  require  the  "placing"  or  *'de- 
Uvery"  to  be  made  within  working  hours  and 
on  reasonable  notice  to  the  consignee  of  the 
fiict  of  such  delivery. 

[•]  We  are  disposed  to  think  that  the 
claim  of  appellant  that  the  filing  of  a  writ- 
ten claim  within  30  days  aa  a  condition  pre- 
cedent to  a  recovery  against  the  carrier  Is 
without  merit  Section  2176  of  the  Civil 
Code,  In  connection  with  the  conduct  of  the 
parties  as  the  same  was  found  by  the  trial 
court,  we  regard  as  controlling  on  this  phase 
of  the  casb  Section  2176  of  tbe  Civil  Code 
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reads  as  follows:  "A  passenger,  conslgiior, 
or  consignee,  by  accepting  a  tielut,  UU  of 
lading,  or  written  contract  for  carriage^  with 
a  knowledge  of  Its  terms,  asseits  to  tbe  rate 
of  hire,  the  time,  place,  and  manner  of  de- 
livery therein  stated;  and  also  to  the  limita- 
tion stated  therein  upcm  the  amount  of  tbe 
carrier's  Ilabllilar  In  case  property  carried  in 
packages,  trunks,  or  boxes,  is  lost  or  lo- 
Jured,  when  tlie  value  of  such  pruperly  Is 
not  named ;  and  also  to  ttie  limitation  stated 
therein  to  the  eariier'a  llaMlity  fbr  loss  or 
injury  to  live  atimals  carried.  But  his  as- 
sent to  any  other  modification  of  the  car- 
rier's obligations  contained  in  such  Instm- 
ment  can  be  manifested  only  by  his  signature 
to  the  samei" 

It  will  be  observed  tliat  the  question  as 
to  the  time  of  filing  claims  la  not  one  of 
the  matters  assented  to  by  the  consigDcc, 
consignor,  or  iMsseng^  without  his  signa- 
ture. The  bill  of  lading  in  this  case  was 
signed  nether  by  the  shipper  nor  by  Uie  a»- 
slgnee;  and  with  respect  to  the  condoet  of 
tile  parties  the  court  found  aa  fellows: 
•That  tbe  dtfendant  ma  Informed  of  tin 
loss  or  damage  to  the  said  goods  within  a 
reasonable  time  after  said  loss,  and  that  tlie 
defendant  knew  of  said  loss  and  damage,  and 
Inspected  the  car  In  which  said  goods  were 
lost  and  damaged  immediately  after  the  said 
fire." 

[I]  It  is  finally  contended  by  the  appel- 
lant, as  a  reason  for  the  reveraal  of  tbe 
judgment,  that  it  Is  nf^  liable  by  reason  of 
the  following  provision  found  In  a  conlracC 
of  agreement  entered  into  between  appelant 
Atchison,  Topeka  &  Santa  Ffi  Railway  Com- 
pany and  the  George  H.  Tay  Company,  tbe 
consignee:  "<6)  That  the  first  party  shall 
not  be  held  liable  for  or  on  account  of  any 
loss  or  damage  by  fire  to  the  property,  build- 
ings, or  structures,  or  property  therein  locat- 
ed, upon  any  land  owned,  leased,  or  control- 
led by  the  second  party  (Including  the  said 
plant  and  Its  contente),  whether  belonging 
to  the  second  party  or  permitted  by  tbe  sec- 
ond party  to  be  or  remain  upon  said  land  or 
any  part  thereof,  or  in  any  building  or  struc- 
ture situated  thereon,  from  whatever  cause 
arising;  It  being  understood  that  all  risk 
of  anch  loss  or  damage  shall  be  and  is  here- 
by assumed  by  the  second  party,  and  that 
neither  the  s^nd  party  nor  any  one  claim- 
ing throagh  or  under  the  second  party  shall 
make  any  demand  against  the  first  party  for 
or  on  account  of  any  such  loss  or  damage 
from  any  cause  whatever." 

The  trial  court  concluded,  and  incorporated 
Its  conclusions  In  Its  findings  of  fact  herein, 
that  the  provisions  of  this  agreement  have 
no  application  to  the  property  described  in 
the  complaint  By  its  express  terms  the 
agreement  excludes  from  liability  on  account 
of  loss  or  damage  by  fire  ''property,  build- 
ings, or  other  structures  or  property  th«ehi 
located  upon  any  land  under  lease  or  corn- 
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trolled"  by  the  party  of  the  second  part  It 
is  conceded  tbat  the  goods  burned  were  con- 
signed to  the  George  H.  Tay  Company  and 
were  at  the  time  of  the  fire  In  a  car  belong- 
ing to  the  appellant,  which  car  was  stand- 
ing on  a  public  street  and  at  a  siding  used 
for  serving  the  George  H.  Tay  Company 
and  other  industries,  and  that  the  car  was 
near  the  property  of  the  George  H.  Tay  Com- 
pany. Clearly  this  does  not  bring  the  burn- 
ed property  within  the  express  prorlsiODs  of 
the  agreement ;  and  we  are  entirely  satisQed, 
from  a  mere  reading  of  the  paragraph  above 
set  out,  that  it  must  be  manifest  that  it  was 
not  within  the  contemplation  of  the  parties 
that  property  yet  remaining  in  the  posses- 
sion of  the  railroad  corporation,  as  was  the 
property  here  in  question,  should  be  included 
in  property  exempt  from  loss  by  fire.  The  cor- 
poration was  unquestionably  protecting  it- 
self from  loss  by  Are  likely  to  result  from 
the  operation  of  Ita  engines  on  the  siding 
adjacent  to  the  plant  of  the  party  of  the 
second  part,  and  that  it  should  be  applied  to 
a  contingency  such  as  is  here  developed  did 
not,  we  apprehend,  remotely  suggest  itself 
to  either  of  the  parties  at  the  time  this 
agreement  was  entered  into. 

From  An  inspection  of  the  entire  record, 
we  are  satisfied  that  the  Judgment  ot  the 
trial  court  was  correct  and  should  be  affirm- 
ed, and  It  Is  so  ordered. 

We  concur:   LENNON,  P.  J.;  HALL.  J. 


(n  Gal.  App.  4») 

HILL  et  al.  t.  SUPEEIOR  COURT  IN  AND 
FOR  LOS  ANGELES  COUNTT 
ct  aL    (Clr.  1.322.) 
(District  Court  of  Appeal,  Second  District,  Gal- 
Uomia.    March  8,  1913.) 

1,  Pbohibition  (I  3*)— AoEQTJiCT  or  Othm 
Remedt. 

Prohibition  does  not  He  to  restraiD  the  su- 
perior court  which  had  enjoined  the  directors 
and  officera  of  a  corporation  from  preventing 

the  carr^iDg  ou  of  the  corporate  basinesa  under 
the  maoa^ement  of  another  from  proceeding  to 
determine  whether  the  officers  and  directors 
have  violated  the  injunction,  on  the  ground  of 
want  of  jurisdiction  to  issue  the  injunction, 
because  the^  have  an  adequate  remedy  by  writ 
of  review  in  case  of  an  adverse  judgment. 

[Ed.  Note.— For  other  casea,  see  Prohibition, 
Cent.  Dig.  H  4-10 ;  Dec  Dig.  {  3.*] 

2.  Pbohibition  ({  3*)— Adequacy  of  Othxb 
Beukdt. 

Prohibition  ordinarily  will  not  Issue  where 
certiorari  lies,  unless  the  applicant  for  prohibi- 
tion will  Decessarll;  be  injured  if  the  tribunal 
■ought  to  be  prohibited  Is  permitted  to  proceed. 

[Bd.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  H  4r-19;  Dec.  Dig.  |  3.*] 

8.  PBOHiBiTioif  (8  12*)— Altkbrative  Writ 
OF  Pbohibitior. 

A  District  Court  of  Appeal  will  not  issue 
an  alternative  writ  of  prohibition  to  restrain 
the  superior  court  from  proceeding  to  determine 
whether  petitioners  are  guilty  of  contempt  for 
violating  an  iojunctional  order,  because  under 
the  Constitution  the  writ  may  continue  for  60 


days  notwithstanding  an  adjudication  by  the 
Court  of  Appeal  at  the  final  hearing  that  the 
petitioners  are  not  entitled  to  a  peremptory 
writ 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  8  61 ;  Dec.  Dig.  §  12."] 

Application  by  Frank  G.  Hill  and  others 
against  the  Superior  Court  in  aud  for  the 
county  of  Los  Angeles  and  another,  judge 
thereof.  Denied. 

Frank  C.  HiU  ^nd  George  S.  Hupp,  both  of 
Los  Angeles,  for  petitioners.  Flint,  Gray  & 
Baiter,  of  Los  Angeles,  for  respondents. 

PSat  CURIAM.  AppUcaUffu  tat  an  alters 
native  writ  of  prohibition.  Tbe  proceeding 
grows  ont  of  an  actl<m  brought  In  tiw  supwl- 
or  Qonrt  of  Lob  Angeles  county  wbertin  W. 
C.  McEvUly  was  plaintiff  and  J.  J.  Haggarty, 
Frank  Q  Hill,  and  James  C.  Haggarty  were 
defuidants,  In  wUch  said  defendant^  In- 
dividually aud  as  offloers,  dlrecbos,  and 
stockholders  of  the  Paris  Oloak,  Salt  &  UU- 
Unery  House,  a  corporation,  were  enjoined 
from  "obstructtng,  Impeding  or  preroiting  In 
any  way  the  carrying  on  of  the  buaineaa  of 
said  corporation  under  the  management  of 
said  W.  a  McEvIlly."  After  the  issuing  of 
said  InJoQctlon  petitioners  were  dted  to  ap- 
pear in  court,  and  show  cause  why  they 
sboald  not  be  adjudged  gulitr  of  contemiA 
for  violating  said  injunction. 

[I]  The  ccmtentlon  of  petitioners  Is  that  In 
making  the  order  granttng  the  Injunction 
upon  which  the  proceedings  for  contempt  aro 
based  the  court  exceeded  Its  jurisdiction,  in 
that  the  eftect  of  the  injunction  was  to  take 
from  its  board  of  directors  the  corporate 
power  vested  In  It  by  law.  The  real  pur- 
pose sought  by  petitioners  In  making  this 
application  is  to  obtain  a  review  of  the  ac- 
tion of  the  lower  court  In  granting  tbe  in- 
junction. In  onr  opinion,  however,  the  ques- 
tion which  it  Is  sought  to  have  reviewed  does 
not  necessarily  arise,  and  we  are  not  In- 
clined to  encourage  a  procedure  which,  to 
say  the  least,  is  irregular.  If  the  court  could 
In  any  case  make  an  order  ^joining  persons 
from  obstructing,  Impeding,  or  preventing 
the  carrying  on  of  the  business  of  a  corpora- 
tion under  the  management  of  another  per- 
son, end  as  to  which  we  make  no  decision, 
we  must  assume  that  facts  were  presented  to 
the  court  which  justified  Its  action  in  this 
case,  and.  If  such  facts  were  not  made  to 
appear,  the  action  of  Uie  court  In  making 
the  order  was  error  to  be  reviewed  on  appeal 
therefrom.  Whether  or  not  petitioners  have 
violated  the  order  is  a  question  of  fact,  to  be 
determined  by  the  court  upon  the  hearing  of 
the  matter.  Cpon  its  own  Interpretation  of 
the  order,  the  court  might  conclude  that  the 
acts  which  petitioners  are  alleged  to  have 
committed  did  not  constitute  contempt.  In 
which  case  they  would  not  be  aggrieved.  In 
any  event,  and  assumlug  an  adverse  decision. 
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w«  do  not  tblnk  the  wtlt  should  Issue  for 
the  leason  that  petitioners  would  have  an 
adeqinate  remedy  In  tlK  oidlnarr  course  of 
law  19^  a  writ  of  review. 

[t]  "The  writ  of  prohlUtlon  should  not 
ordinarily  Issue  where  certiorari  will  Ue,  un- 
less It  appears  that  the  applicant  for  the 
writ  will  necessarily  be  Injured  If  the  tribu- 
nal son^t  to  be  iwohlblted  Is  permitted  to 
proceed.*' .  Town  of  Santa  Monica  t.  E)ckert, 
S3  Paa  880  ;i  Hayes  t.  Board  of  Trustees,  6 
GaL  App.  B20,  92  Pac.  492.  If  the  dedslon  of 
the  trial  court  should  be  farcmible  to  peti- 
tioners, they  would  have  no  cause  for  com- 
plaint on  the  othw  hand,  It  should  be 
adverse  and  the  adjndlcatltm  Told  for  want 
of  Jnrlsdletion,  the  enforcement  of  the  }nd9> 
meat  may  be  ifferented  and  the  judgment  de- 
clared Told  under  a  writ  of  review. 

[t]  Another  cogent  reason  for  the  applica- 
tion ot  the  rule  Is  that,  under  the  Otmstltn- 
tlon,  the  Judgments  of  this  court  are  not 
final  untU  the  expiration  ct  80  days,  after 
which  at  any  time  within  the  next  succeed- 
ing 80  days  the  Supreme  Court  may,  upon 
petition,  order  the  case  transferred  to  that 
court  for  dedslon.  Hence,  after  staying  the 
tria)  court  In  the  nerdae  ot  ita  Jurisdiction 
by  Bnnlng  tlie  altematiTe  wrtt,  such  restaraint 
must  eontlnue  for  a  period  of  00  days,  not- 
wlthatandlng  an  adjudication  1^  this  court  at 
the  final  hearing  that  the  petitioner  Is  not 
entitled  to  the  peremptory  writ  prayed  for. 

The  antllcatlon  la  denied. 


m  caL  App.  4») 
BOOTH  T.  A.  LBVT  &  J.  ZmNTNBB  GO. 

(CiT.  1,170.) 

(District  Court  of  Appeal,  Tint  Diatrict.  Cal- 
IftHnoA.  Bfueh  10,  1913.  Behearing  De- 
nied by  Supreme  Court  May  9.  lUlS.) 

1.  E^uDs,  STATun  or  ((  112*)— <:!oi!mA.i?rB 
or  Sale— SomoiBROT  or  WairiNa. 

A  written  order  for  gooda  ngoed  by  the 
agenta  of  the  parties,  whicb  declares  that  it 
la  subject  to  confirmation  by  the  buyer  when 
"opening  price  is  made  by  the  shipper,"  does 
not  Uud  the  buyer  onUl  he  has  agreed  to  the 
price,  and  it  is  not  a  snfflcient  memorandum 
of  aale  within  the  atatnte  ol  fraada. 

[Bd.  Notew— For  other  eases,  see  Frauds,  Stat- 
ute o^  Cent  Dig.  I  288;  Dec.  Dig.  S  112.*] 

2.  Fbauds,  BTatutt  or  ({  112*)— GoKmAOTS 
or  Saue— SnrnciEHCT  or  Wbitino. 

A  written  contract  of  sale  that  leares  the 
price  to  be  BDhsequently  fixed  by  agreement  of 
the  parties  is  not  sufficient  within  the  statute 
of  frauds. 

[EC  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  i  238;   Dec.  Dig.  i  112.*] 

3.  Frauds,  Statute  or  ({  87*)— CoitTBACTS  or 
Sale  —  DxLiTEHT  and  Acceptance  — Stat- 
utes. 

Code  CiT.  Proc.  {  1973,  as  amended  by  St 
1907,  p.  M3,  providing  thaf  a  contract  for  the 
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sale  of  personalty  may  be  Tslld  where  tiie  Imy- 
er  "accepts  or  receives"  psrt  of  Uie  goods,  does 
not  repeal  or  modify  Civ.  Code,  |  1738,  reqnii^ 
ing  a  buyer  to  "accept  and  receive"  a  part  el 
the  goods  or  pay  a  part  of  the  price,  to  make 
a  valid  contract  aoless  in  writiag. 

[Ed.  Note.— For  other  cases,  see  Fiaada.  Sta^ 
ute  of.  Cent  Dig.  |  162;  Dec.  Dig.  {  87.*] 

4.  Statutes  (|  IBS*)— Bbpeals— Ihfxjbd  Ba- 

pbau. 

Bepesls  by  implication  are  not  fiavored. 
[Ed.  Note.— For  other  cases,  see  Statnte^ 
Cent  Dig.  {  228 ;  Dec.  Dig.  S  15&»] 

6.  Fbauds,  Statute  of  (St  88,  90*)— Dkut- 

EBT  AITD  AOCEFTANCB—^UFnCIENCT. 

A  delivery  of  goods  to  a  carrier  for  trans- 
portation and  delivery  to  a  boyer  is  not  each  a 
receipt  and  acceptance  by  the  buyer  u  obviates 
the  necessity  of  a  writing  containing  the  terms 
of  the  contrsct  as  required  by  Civ.  Code,  | 
1739,  unless  the  buyer  accepts  and  receivea  part 
of  the  goods  or  paya  part  of  the  price. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  fS  162,  165-170 ;  Dec  Dig. 
IS  89,  00.*] 

6.  Fbauds,  Statute  or  ({  88*)  — Saxb  or 

OOO  D8— fisTOFPBI.. 

Where  a  seller  In  a  parol  contract  of  sale 
within  the  statute  of  frauds  ships  goods  to  a 
distant  buyer,  who  refuses  to  accept  tbem,  the 
buyer  is  not  estopped  from  relying  on  the  stat- 
ute of  frauds. 

[Ed.  Note.— For  other  cases,  see  Fxaoda,  Stat- 
ute of,  Cent  Dig.  ||  165-173;  Dec.  DiiM 

7.  JuDOicBin-  <{  948*)— Issues— FinDiNos. 

A  judgment  cannot  be  supported  on  a  the- 
ory of  estoppel,  where  the  issoe  of  estoppel  is 
not  presented  by  the  pleadings,  and  where  the 
court  makes  no  findings  thereon. 

[EA.  Note.— For  other  cases,  see  Jadgment 
Gent  Dig.  H  1787-1793 ;  Dec  Dig.  {  948.*] 

Appeal  ftom  Superior  Court,  Ctty  and 
County  of  San  Francisco;  Geo^  H.  Cab- 
anlss.  Judge. 

Action  by  Frank  B.  Booth  against  the  A. 
Levy  &  J.  Zentner  Company.  From  a  Judg- 
ment for  plaintiff  defendant  appeala.  Be- 
versed. 

Fred  L.  Drdier,  of  San  FnndacOk  te  ap- 
pellant Heniy  J.  Brodaky,  of  Ban  Fcaiid»> 
CO,  for  respondent 


HALL,  J.  Plaintiff  obtained  v  indgment 
against  defendant  in  the  sum  of  9071  as 
damages  for  Its  refusal  to  accept  and  pay 
for  a  car  load  of  craolwrries,  consisting  ot 
21s  barrels,  alleged  to  have  been  sold  and  de> 
llvered  .by  plaintiff's  assignor  to  defmdaDt 
at  an  agreed  price  of  9S^0O  per  barrel  £.  c 
b.  at  shipping  point  Defendant  among  other 
things  pleaded  and  relied  at  the  trial  upon 
the  statute  of  frauds  as  a  defmae  to  the  ac- 
tion, and  the  vital  question  presented  by  this 
appeal  arises  out  of  this  defense.  The  ques- 
tion 1b  not  only  raised  by  the  answer,  bat  ia 
presented  by  timely  objections  to  certain  at 
the  evidence,  a  motion  tor  a  nonsuit  and  at- 
tacks upon  the  sufficiency  of  tin  eridenoe  t* 
support  the  findings. 

The  facts  are  that  plaintiff's  asaignOT.  Na- 
tional Fruit  Exchange,  and  defendant  signed 
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and  ezecated  a  written  memoiandum  as  fol- 
lows: 

"Cranberry  order  placed  witii  National 
Fralt  Exdiange.  S.  F.  May  19. 19ia 

"Buyer :  A.  Levy  ft  J.  SSeatner  Co. 

"Address:  San  Francisco,  CaL 

'"One  car  load  Monarcb  cranberries. 

"220  barrels  cranberrlea 

"One  car  load  Monarch  cranberries. 

"220  barrels  cranberries. 

"Sblpment  about :  1  ear  ship  early  as  pos- 
sible, other  to  follow  about  14  days. 

"Destination  of  car:  San  Francisco. 

"This  order  is  given  subjfKit  to  confirma- 
tion by  the  purchaser  when  opoilng  price  la 
named  by  the  shipper. 

"If,  by  reason  of  short  crop  or  othw  un- 
avoidable cause,  shipper's  holdings  of  cran- 
berries are  short,  shipper  reserves  the  right, 
when  he  names  price,  to  accept  only  such 
portion  of  above  order  pro  rata  with  other 
orders  actually  booked.  If  the  buyer  ap- 
proves of  price  within  twenty-four  (24)  hours 
after  same  is  quoted  by  the  shipper,  San- 
days  excepted,  the  shipper  agrees  to  con- 
firm this  order  in  full  before,  and  in  prefer- 
ence to  accepting  any  order  received  there- 
after. 

"If,  after  the  order  has  been  confirmed 
and  the  price  agreed  upon,  cranberries  held 
by  the  shipper  shall  be  destroyed  or  injured 
in  snch  a  way  as  to  make  the  fruit  unsafe 
to  ship,  or  of  unmerchantable  quality,  by 
fmlt  worm,  hailstorms,  or  other  unavoidable 
causes,  tbe  shipper  shall  pro  rata  his  re- 
maining holdings  of  good  merchantable  stock 
among  unfilled  orders  actually  booked  and 
confirmed  at  time  of  such  occurrence. 

"Terms:  Net  cash;  sight  draft  with  bill 
of  lading,  draft  to  be  held  by  bank  until  ar- 
rival of  goods;  InGCpectlon  permitted  before 
payment  of  draft" 

Defendant  by  Its  agent  signed  as  "purchas- 
er," and  plaintiff's  assignor,  by  its  agent, 
signed  as  "shipper."  Subsequently  plaintiff's 
assignor,  through  its  agent,  orally  informed 
defendant  that  the  o[>ening  price  of  the  cran- 
berries was  $5.50  per  barrel,  and  defendant 
orally  ordered  the  cranberries  to  be  shipped. 
This  testimony  was  admitted  over  the  objec- 
tion of  defendant  One  car  load  of  cran- 
berries was  shipped  to  defendant,  bat  upon 
Its  arrival  in  San  Francisco  defendant  refus- 
ed to  accept  the  same,  and  the  shipper  sut)se- 
quently  sold  them  at  a  loss  of  $671. 

Plaintiff  contends:  First,  that  the  writing 
signed  by  the  parties  is  a  euflScient  memo- 
randum of  e  sale  to  take  the  transaction  out 
of  the  statute  of  frauds;  and,  second,  that 
the  delivery  of  the  cranberries  to  Oie  com- ; 
men  carrier  was  a  suffldoit  receipt  of  the 
same  by  defendant  to  ^ectuate  the  same 
purpose.  Neither  ot  these  positions  is 
Bfmnd. 

[1]  By  tbe  writing  tbe  parties  did  not 
agree  upon  any  sale  at  all.  The  order  was 
expressly  subject  to  confirmation  1^  the  par- 


diaser  when  "<Hpenlng  ^dce  ts  named  by  the 
shipper.**  The  buyer,  until  it  had  agreed  to 
the  prlc^  was  not  bound  by  the  agreement 
at  all,  and,  It  bad  the  right  to  refuse  to 
bind  ItseU;  no  matter  what  price  shonld  be 
named.  The  price  was  still  a  matter  yet  to 
be  determined  by  agreement  No  meeting  of 
the  minds  of  the  parties  bad  yet  occurred 
tumn  thm  question  of  prlo^  but  the  questlOB 
of  price  was  wholly  reserved  for  future 
agreement  It  was  not  left  to  be  determin- 
ed by  a  third  party,  or  by  the  market  rates, 
or  in  any  manner  .other  than  by  future 
agreemrait  of  the  parties.  Until  such  an 
agreement  baa  bera  reached  and  reduced  to 
writing,  no  sufficient  writtoi  contract  can  be 
said  to  have  been  oecuted  to  take  the  case 
out  of  the  statute  of  frauds. 

[2]  A  writing  that  leaves  the  price  to  be 
subsequently  fixed  by  agreement  of  the  par- 
ties is  not  sufficient  to  meet  the  requirements 
of  tbe  statute  of  frauds.  Breckinridge  r. 
Crocker,  78  Cal,  529,  21  Pa&  178;  Seymour 
V.  Oelrichs,  156  Cal.  782,  106  Pac.  88,  134 
Am.  St  B^.  154;  Baume  v.  Morse,  13  CaL 
App.  456,  110  Pac.  350 ;  Ringer  v.  Holtzclaw, 
112  Mo.  SIO,  20  S.  W.  800;  Thurlow  v. 
Perry,  107  Me.  127,  77  Atl.  641 ;  Cameron  v. 
Tompkins,  72  Hun,  113,  25  N.  Y.  Supp.  305. 
All  of  the  cases  cited  by  respondent  as  to 
the  sufficiency  of  the  contract  are  cases 
where  the  matter  of  the  price  was  left  to  be 
fixed  by  future  agreement  or  negotiation  of 
the  parties,  and  are  not  in  point  In  fact, 
the  whole  argument  of  plaintifl  upon  this 
head  Is  predicated  upon  tbe  assumption  that 
by  the  terms  of  the  writing  defendant  agreed 
to  purchase  at  the  figure  which  should  be 
fixed  as  the  "opening  price."  The  writing  is 
not  open  to  such  a  construction.  The  buyer 
was  not  bound  to  i>ay  the  "opening  price," 
unless  it  subsequently  agreed  to  do  so.  It 
never  did  so  agree  In  writing,  and  therefore 
no  valid  agreement  was  ever  entered  into  un- 
der the  statute  of  frauds. 

[8]  The  contention  of  plaintifl  that  the  de- 
livery of  the  cranberries  to  the  common  car- 
rier Is  sufficient  to  take  the  case  out  of  the 
statute  of  frauds  is  predicated  upon  the  con- 
tentiou  ttiat  under  section  1873,  Code  of  Civ- 
il Procedure,  as  it  was  amended  in  1907  (St 
1907,  p.  563),  either  the  acceptance  or  receipt 
of  the  goods  by  the  buyer  is  sufficient  to 
make  a  valid  and  binding  contract  of  sale  of 
personal  property  at  a  price  amounting  to 
$200.  But  this  section  Is  not  the  section  that 
lays  down  the  substantive  law  as  to  wliat 
shall  constitute  a  valid  contract  of  sale  of 
personal  property.  Only  the  opening  sen- 
tence can  be  said  to  lay  down  a  rule  of  sub- 
stantive law.  It  Is :  "In  the  following  cases 
the  agreement  la  Invalid,  unless  the  same  or 
some  note  or  m«iiorandnm  thereof  be  In 
writins,  uid  subscribed  hy  the  party  charg- 
ed, or  by  his  agent"  This  is  followed  by  a 
rule  of  evidence,  whiOh  only  imidles  ttiat  a 
contract  for  the  sale  of  pnsonal'  ivoperty 
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at  a  price  of  f 200  or  more  may  be  nlld  If 
the  buyer  "accepts  or  receives"  part  of  the 
goods.  In  aach  a  section  the  snbatltntloii  of 
the  word  "or"  for  the  word  "and"  by  the 
BmeDdment  of  1907,  between  the  words  "ac- 
cepts" and  "receives,"  cannot  be  held  to 
have  repealed  or  modified  the  substantive 
law  as  to  a  sale  of  personal  property  as  laid 
down  In  section  1T39,  Civil  Code.  This  sec- 
tion Is  a  section  dealing  solely  with  the  mat- 
ter of  sales  of  personal  property,  and  lays 
down  the  requisites  of  a  valid  contract  as  to 
such  sales.  As  it  now  exists,  and  as  It  has 
ever  existed  since  the  adoption  of  the  Codes 
in  1872,  It  requires  that  the  buyer  both  ac- 
cept and  receive  a  part  of  the  goods  or  pay 
a  part  of  the  price  to  make  a  valid  contract, 
unless  it  be  In  writing.  Such  has  been  the 
uniform  construction  put  upon  this  section 
(1739,  Civ.  Code)  by  the  courts  of  this  state. 
Jamison  v,  Simon,  68  Cal.  17,  8  Pac.  502; 
Terney  v.  Doten,  70  Cal.  399,  11  Pac.  743; 
Dauphlny  v.  Red  Poll  Creamery  Co.,  123  Cal. 
548,  56  Pac.  451.  These  cases  lay  down  the 
rule  that  under  section  1739  of  the  Civil 
Code  there  must  be  both  a  receipt  and  ac- 
ceptance by  the  buyer  to  avoid  the  necessity 
«f  a  written  contract  While  these  cases 
were  decided  prior  to  the  amendment  to  sec- 
tion 1973  of  the  Code  of  Civil  Procedure  of 
1907,  they  recognize  that  section  1739  of  the 
Civil  Code  Is  the  section  which  fixes  the  sub- 
stantive law  upon  the  subject  with  which  It 
deals.  There  Is  certainly  some  difference  in 
the  wording  of  the  two  sections;  but  It  is 
only  by  Implication  that  It  can  be  said  that 
section  1973  of  the  Code  of  Civil  Procedure 
repeals  the  express  and  direct  rule  as  laid 
down  in  section  1739  of  the  Civil  Code. 

[4]  Bepeals  by  Implication  are  not  favored. 

[S]  We  therefore  hold  that,  even  If  It  be 
conceded  that  the  delivery  to  a  common  car- 
rier for  transportation  to  the  buyer  worked 
a  receipt  of  the  goods  by  the  buyer,  such  a 
receipt  does  not  meet  the  requirements  of 
the  law  as  to  an  acceptance  by  the  buyer. 
There  mnst  be  both  a  receipt  and  accept- 
ance by  the  buyer  to  obviate  the  necessity  of 
a  writing  containing  the  essential  terms  of 
the  contract  CIt.  Code.  1  1738;  Jamison 
Sltnon,  supra;  Terney  t.  Doten,  supra; 
Dauphlny  t.  Red  Poll  Creamery  Co..  supra. 

[S]  We  see  nothing  In  the  record  to  sni>- 
port  the  contention  that  defendant  is  estop- 
ped to  rely  upon  the  statute  of  frauds.  It  la 
a  plain  case  where  the  seller  chose  to  ship 
goods  to  a  distant  buyer  who  was  bound  by 
an  oral  agreement  only.  To  bold  that  under 
such  circumstances  the  buyer,  who  refuses 
to  accept  the  goods,  Is  estopped  to  rely  upon 
the  statute  would  be  to  practically  abrogate 
the  statute  of  frauds.  Hlcfcs  T.  Post,  154 
Cal.  22,  96  Pac.  878. 

[7]  Furthermore,  the  court  made  no  find- 
ings upon  any  Issues  of  estoppel,  and  no  such 
Issue  was  presented  by  the  pleadings.  The 


Judgment,  therefore,  cannot  be  snppwted  up- 
on any  theory  of  esto^wL   Blood      La  Se- 
rena li.  &  W.  Co..  US  OaL  221.  230;  41  Pse 
1017.  45  Pac.  2S2. 
Tbe  Judgment  and  order  are  rerened. 

We  concur :  LENNON,  P.  J, ;  ITDBPHEX; 
Judge  pro  tem. 

(«  Mont  3101 
BLAtJSTEIN  et  uz.  t.  PINGUS. 

(Supreme  Court  of  Montana.    April  1.  1913.) 

1.  Landlobo  and  Tenant  (i  172*)— tsE  or 
Pbemises— E  VICTIO  K . 

Under  a  lease  of  premlBes  for  nae  as  a 
lodging  house,  the  act  of  the  lessor  in  building 
a  garage  on  adjoining  property,  and  cutting  off 
the  light  and  air  from  one  side  of  the  hunae, 
and  leasing  such  garage  to  a  tenant  who  kept 
it  open  day  and  night,  so  that  tbe  noises,  sbkII^ 
and  smoke  therefrom  destroyed  the  quiet  enjoy- 
ment and  profitable  management  of  the  lodging 
honse,  was  tantamount  to  an  eviction,  and  jus- 
tified the  tenant  th«eof  in  qoitting  the  prem- 
iaes. 

[£d.  Note.— For  other  cases,  see  lAndkud  and 
Tenant  Cent  Dig.  H  WS-tOS;   Dec.  TUg.  I 

172.  *] 

2.  Lanolobd  ano  Tenant  ({  173*>— rsx  or 
Pbemtses— Eviction  bt  Third  Pebsohs. 

Acts  of  third  persons  impairing  the  use- 
fulness or  enjoyment  of  demised  premites  do 

not  amount  to  an  eviction  by  the  leseor. 

[Ed.  Note. — For  otlier  cases,  see  Landlord  and 
Tenant  Cent  Dig.  SI  705-707;    Dec  Dig.  | 

173.  *] 

3.  Lanolobd  and  Tenant  (8  180*)— T^nast's 
Action  fob  Eviction— EvIDE.^cx — Dauas- 

B8. 

Evidence  in  a  tenant's  action  for  eTiction 
from  premises  leased  for  use  as  a  lodging  boose 
by  the  lessor's  act  in  erecting  and  leasiiig  a 
garage  on  adjoining  premises  heUt  nifficient  t» 
sustain  an  award  ot  damages  of  ^3,395. 

[Ed.  Note.— For  other  cases,  see  Landloid  and 
Tenant  Cent  Dig.  H  71ft-729;  Dec  IMg.  i 
180.*] 

4.  Landlobu  and  Tenant  (i  180*)— Tbnast's 
Action  fob  Eviction —AniiiesiBiuTT  w 
Evidence— Davaoeb. 

In  a  tenant's  action  for  evlctioik  from  prciB- 
ises  leased  for  use  as  a  lodging  house  by  tbe 
lessor's  erection  and  leasing  of  a  franure  on 
tbe  adjoining  premises,  evidence  as  to  loss  of 
business  and  profits  disclosing  a  permanent 
business  with  an  average  income  which  for  no 
apparent  cause  except  the  presence  of  the  gar- 
am  dropped  to  less  tlian  one-half  was  admisri* 
ble. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  fS  715-729;  Dec.  Dig.  | 
ISO.*] 

5.  Tbiai.  (8  261*)— Requested  Iitstbuctions 

— EEBOB  in  THEOET  OB  PURASEOLOGT. 

Requested  instructions  framed  on  an  »• 
roneouB  theory  or  inaccurate  in  phraseology 
were  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  ii  484.  660,  en,  era,  675;  Dee.  Dig.  I 
261.»J 


6.  Tbial  (S  260*)— Rbquested  Ikstbuctioss 

—Given  iNSTBtTcnoNS. 

Requested  instnictions  covered  by  iDstme- 
tions  given  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  051-659 ;  Dec.  Dig.  |  200.*] 


■For  otbtr  caMS  sse  same  topio  and  ssctlon  NUHBEB  In  Des.  Dig.  A  Am.  Dig.  Kay-No.  Bwlss  *  Bop'r  lodem 
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Appeal  fttm  District  Court,  SQver  Bow 
Gonntr;     Miller  Smith,  Judge. 

Action  by  Max  BlauBteln  and  Rosa  Blaor 
Btdn  asaSnat  Adolpb  Plncna.  Judgment  for 
plalntUb,  and  defendant  appeals.  AfBnned. 

J.  L.  Wines  and  T.  J.  Harrington,  both  of 
Botte,  fOT  appellant  Harry  Meyer  and  Wil- 
liam Meyer,  both  of  BuCte»  for  respondoita. 

SANNBR,  J.  The  admitted  facts  in  this 
case  are:  That  from  March  1908.  to  April  1. 
1910,  the  respondents.  Max  and  Kosa  Blau- 
stein,  were  tenants  under  lease  from  the  ap- 
pellant, Plncns,  of  what  Is  known  as  the 
Casino  Theater  In  Bntt&  On  March  1,  1900, 
these  parties  entered  into  another  lease  for 
the  same  premises  to  run  for  five  years  after 
April  1,  1910.  This  lease  was  In  the  usual 
form,  except  that  it  contained  provisions 
to  the  effect  that  the  premises  should  be  used 
as  a  lodging  house  and  not  otherwise,  and 
that  the  lessees  mli^t  make  alteratloos  as 
they  saw  fit,  at  thdr  own  expense,  and  shonld 
keep  the  plumbing  in  repair.  Among  the  av- 
enues throt^h  which  light  and  air  were  ad- 
mitted into  this  building  were  five  windows 
in  the  east  wall  which  was  exposed.  It 
was  understood  by  all  the  parties  that  the 
lessees  contemplated  changes  and  Improre- 
mrats  in  the  Interior  and  the  Installation  of 
furniture  In  order  that  the  premises  should 
be  suitable  for  lodging  hoose  purposes. 
These'  improvements  were  made  and  the 
furniture  was  Installed  by  the  lessees.  In 
May,  1910,  Pincns  bought  the  lots  adjoining 
tbe  Casino,  and  thereafter  erected  thereon  a 
two-story  garage,  using  the  east  wall  of  the 
Casino  as  the  west  wall  of  the  garage;  and 
In  July,  1910,  leased  the  garage  to  AngeU  & 
Kobell,  by  whom  It  has  since  been  occupied. 
It  Is  alleged  In  the  complaint,  and  denied  In 
tbe  answer,  that  at  the  time  Pincns  com- 
menced the  erection  of  the  garage  the  plain- 
tiffs were  enjoying  a  profitable  lodging  house 
business  at  the  Casino;  that  he  Intended  to, 
and  did,  so  erect  the  garage  as  to  cut  off  the 
light  and  air  theretofore  fnrnlshed  to  the 
Casino  on  that  side,  and  so  as  to  admit  into 
tbe  Casino  the  noises,  smells,  and  fumes  nec- 
essarily incident  to  the  running  of  a  garage ; 
that  the  tenant  of  Pincns  kept  said  garage 
open  day  and  night,  and  the  noises,  smells 
and  fumes  emanating  therefrom  were  of  a 
character  to,  and  did.  Injure  the  plaintiffs 
In  the  quiet  and  peaceable  possession  of  the 
Casino,  rendered  it  unfit  for  lodging  house 
purposes,  and  so  disturbed  the  plaintiffs' 
customers  and  lodgers  that  they  quit,  so  that 
plaiutlfb  ceased  to  be  able  to  conduct  a  prof- 
itable lodging  house  business  therein;  that 
in  consequence  of  all  this  plaintiffs  were 
evicted  from  the  leased  luremtses,  to  their 
damage  as  follows:  Lost  profits.  95,000;  im- 
provements rendered  wortbtuus,  f4,012;  fur- 
Eiiture  rendered  worthless,  $2,025.  The  case 
was  tried  to  a  Jury,  which  returned  a  verdict 
for  the  plaintiffs,  awarding  them  damages 


In  the  sum  of  f9,500,  and  Judgment  was  en- 
tered according.  Defendant  pr^^nted  his 
motion  for  new  trial,  and  the  trial  court 
ordered  that  the  same  be  granted  unless 
tbe  plalntiflto  would  submit  to  a  reduction  of 
the  Jud^uent  to  93.385,  in  which  case  to 
stand  denied.  PlalntlfCs  accepted  the  oondl- 
tlou  Imposed,  and  from  the  Judgnfent  as  re- 
duced, as  well  as  from  the  order  denying  his 
motion  for  new  trial,  defendant  Pincus  has 
appealed. 

That  the  Jury  were  «itlrdy  warranted  in 
finding  for  the  respondents  there  can  be  no 
question.  The  evidence  In  their  behalf  alone, 
and  It  finds  material  support  In  appellant's 
case,  abundantly  abowa  that  after  the  lease 
of  March  1,  1909,  was  executed,  and  In  con- 
templation of  a  peaceable  and  quiet  tenure 
for  the  term  thereof;  they  made  material  Im- 
provements in  the  Casino  at  a  very  consider^ 
able  cost;  that  they  Installed  ftimitnre  nec- 
essary to  the  running  of  a  lodging  house, 
and  had  wcffked  up  a  profitable  patronage. 
For  several  days  prior  to  the  20th  day  of  May, 
1910,  Pincus  had  made  persistent  efforts  to 
get  them  to  surrender  the  lease  and  give  up 
the  premises,  in  ordw  that  be  might  apply 
them  to  other  and  more  profitable  uses.  The 
following  extract  from  the  testlnumy  of  Max 
Blaustein  will  Illustrate  the  atutude  of  Pin- 
cus In  this  regard:  "Mr.  Pincus  came  across 
to  me,  and  said:  'Blaustein,  I  have  some- 
thing to  talk  with  you.  *  *  *  I  would 
like  you  to  surrender  the  lease;  turn  me 
over  the  building  back,  •  •  •  l  will  tell 
you  the  reason  why.  Z  want  to  build  up  here 
a  garage  which  will  bring  me  aboyt  |250-  a 
month.'  I  said,  'Where  will  I  hunt  for  my 
investments  In  the  place?  and  he  says,  'Now 
here,  Blaustein,  there  is  no  use  to  chew  the 
rag  about,  if  you  don't  surrender  me  the 
lease  on  the  building,  I  will  drive  you  from 
the  place.*  1  said,  'How  is  that,  Mr.  Pincus?' 
and  Mr.  Pincus  said:  'Now  here.  You  re- 
member I  told  you  I  owned  some  ground  east 
of  the  building.'  I  said,  'Yes,  I  do.'  He  said, 
'I  am  going  to  buy  the  rest  of  the  ground, 
what  I  need  for  a  garage,  from  the  Centen- 
nial Brewery,  and  I  build  up  a  garage,  and 
you  shall  know  for  the  smoke  and  the  noise 
of  all  automobiles  and  tbe  bad  odor,  the 
only  thing  that  was  made  for  to  allow  light 
and  ventilation,  and  that  is  the  way  I  will 
drive  you  out  of  the  place.' "  Within  a  week 
after  this  conversation  the  construction  of  a 
garage  on  the  adjoining  lots  was  commenced. 
In  the  construction  the  windows  in  the  east 
wall  of  the  Casino,  which  formed  the  west 
wall  of  the  garage,  were  not  walled  or  board- 
ed up,  but  were  nailed  down  so  that  they 
could  not  be  moved.  As  to  the  character 
and  effect  of  tbe  noises,  smells,  and  fumies 
which  found  their  way  Into  the  lodging  house 
from  the  garage  tbe  testbnony  is  quaint,  but 
clearly  founded  upon  perscmal  experloioa 

Max  Blaustein  testified:  "I  do  not  know 
how  to  explain  the  nola^  but  I  have  seen 
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the  Inen  getting  out  and  cranking  the  ma- 
chinery and  then  Jumping  In  the  machine  and 
going  out,  and  that  would  take  only  a  half  a 
minute  Bometimes.  And  then  I  have  seen 
them  going  ahead  and  cranking  the  machine, 
turning  it  around  three  or  four  times,  having 
a  hold  of  a  crank  or  a  handle  In  the  front; 
then  he  would  go  and  open  the  hingea  and 
start  to  look  on  the  Inside,  and  that  thing 
would  be  working  away,  and  there  is  no 
question  about  It,  but  what  sometimes  the 
automobile  It  Is  shaking,  and  it  stands  In  one 
place  and  shakes,  and  then  he  goes  otC  for  a 
hammer  or  a  screw  driver  or  some  other  kind 
of  a  tool  to  fix  something,  end  the  machine 
stands  there  and  raises  the  dickens.  Of 
course,  I  coQId  hear  It  when  I  was  looking 
at  It  I  could  also  hear  it  when  I  was  in  the 
lodging  house  on  the  second  floor,  but  I  won't 
say  I  could  hear  It  Just  as  plain  &a  when  I 
was  standing  there  looking  at  It." 

Roea  Blausteln  testified:  "I  would  see 
smoke  in  the  lodging  house.  X  knew  It  came 
from  the  garage.  This  smell  tbat  was  there 
was  from  the  gasoline,  and  there  were  alt 
ktods  of  smelts,  and  I  could  hardly  catch  my 
breath  when  I  used  to  go  in.  Sometimes  I 
used  to  count  the  clothes  for  the  laundry 
man ;  *  *  *  the  linen  was  full  of  gaso- 
line and  full  of  smoke;  full  of  the  smell  of 
gasoline  and  the  smoke,  I  beard  noises 
while  I  would  be  in  the  lodging  house.  Any 
time  the  automobiles  would  come  In  at  night 
there  was  all  kinds  of  noises;  the  automo- 
bile horns  would  be  blowing,  and  when  th^ 
go  out — there  Is  [a]  floor  upstairs — ^It  was 
dear  upstairs — driving  the  automobiles  was 
something  terrible.  And  I  used  to  stay  some- 
times at  night  in  the  lodging  house,  and 
used  to  go  In  the  office  and  sometimes  Bul- 
garians, I  couldn't  make  out  what  they  want; 
they  make  all  kinds  of  noise  and  I  should 
give  back  their  money,  and  sometimes  they 
used  to  be  upstairs,  the  most  room  you  know 
upstairs,  and  they  want  I  should  give  them 
back  their  money;  they  couldn't  stay." 

Jos^b  Blausteln  tesUfled:  "After  the  ga- 
rage was  bnllt,  I  noticed  that  there  was  con- 
siderable DOlse,  a  smell,  and  a  peculiar  odor. 
The  noise  which  I  noticed  there  was  the  too^ 
lug  of  the  horns,  combined  with  the  cranking 
of  the  automobilee,  and  the  contlnnous  loud 
and  boisterous  noise.  It  was  the  after  effect 
of  the  cranking  of  the  automobiles.  This 
noise  was  going  on  yrhea  1  went  on  shift, 
and  it  would  continue  as  long  as  I  was  there. 
There  would  be  Intervals  between  the  noise. 
It  was  a  very  loud  noise.  It  was  plainly 
heard  In  the  lodging  honse,  and  that  la  where 
I  heard  it  *  *  *  The  odpr  was  a  sort 
of  nauseating,  occasioning  a  sort  of  peculiar 
sickness  of  the  stomadi  as'  though  you  were 
about  to  vomit  *  *  *  I  have  noticed 
smoke  in  the  lodging  house.  It  would  be 
coming  through  the  windows  downstairs.  As 
to  being  thick  or  otherwise,  I  will  say  that 
"smoke  would  vary;  sometimefl  It  was  tMck, 


other  times  It  was  not  It  was  so  tliat  you 
could  notice  It  This  continued  from  the 
time  the  garage  was  built  until  we  finally 
left  the  place." 

Jim  Mike  testified:  "I  used  to  room  there 
when  the  garage  was  built  I  remained  there 
as  a  lodger  about  four  weeks  after  it  was 
built  and  opened  for  business.  •  •  •  Aft- 
er the  garage  moved  In  there  and  opened  for 
business  there  was  a  lot  of  noise  and  sm^ 

*  *  *  There,  was  an  awful  smell  of  gaso- 
line there;  It  was  hard  to  stay  In  there  on 
account  of  the  smelL  «  •  •  The  ^ect  It 
had  upon  me  and  the  other  lodgers  was  to 
make  us  8i<^,  and  we  couldn't  stand  It 

*  *  *  I  couldn't  get  any  rest  there  after 
the  garage  was  bnllt  *  •  •  The  reaeon 
I  left  there  was  on  account  of  the  noise  and 
smell.  I  remained  ta  the  city  after  I  left 
there." 

Similar  testimony  was  famished  by  other 
witnesses  who  had  lodged  with  the  i^lntlffs. 
but  who  were  compelled  to  leave  on  account 
of  the  noises,  smoke,  and  smell  from  the 
garage;  and  this  condition  became  so  serious 
that  the  plaintiffs,  having  lost  most  of  their 
patronage  and  being  no  longer  able  to  profit- 
ably conduct  a  lodging  honse  in  the  Casino, 
were  obliged  to  and  did  quit  the  prunises  In 
£>ecember,  1810.  In  the  Interim,  however, 
they  made  complaints  of  the  conditl<Mi  to 
Pin  CUB  and  requests  of  him  for  relief,  and 
his  Invariable  answer,  it  seems,  was :  "Blau- 
steln, I  told  you  what  would  be  the  result 
of  it,"  or,  "Mrs.  Blausteln,  I  told  yon  the 
consequence,  what  It  will  be." 

[1 ,  X]  Appellant  concedes  that  in  the  lease 
In  question  there  is  Implied  a  covenant  for 
quiet  enjoyment  That  the  drcumstancea 
disclosed  by  the  evidence  were  such  as  to 
destroy  the  quiet  enjoyment  of  the  Casino  by 
the  -  respondents  were  suflSdent  to  Justify 
them  in  quitting  the  premises  and  were  tan- 
tamount to  an  eviction  is  too  clear  for  dis- 
cussion. Tork  T.  Steward,  21  Ibmt  519,  55 
fa&  29,  48  L.  R.  A.  126;  Osmers  Puey, 
82  Mont  689,  81  Pac  846;  Wade  t.  HcnidU 
127  Wis.  644.  107  N.  W.  4,  C  L  B.  A.  (N.  &) 
855,  7  Ann.  Oas.  691;  McOall  T.  New  Tork 
L.  Ins.  Co.,  201  Mass.  228,  87  K.  B.  682,  21 
L.  R.  A.  <N.  8.)  38;  Adams  r.  Werner,  120 
Mich.  482.  79  N.  W.  637;  Lay  T.  Bennett, 
4  Colo.  App.  WI2,  85  Paa  750;  Tailman  t. 
Murphy,  120  N.  7.  346,  24  N.  B.  716;  Nortb- 
em  Trust  Co.  v.  Palmer,  171  lU.  383,  49  N. 
E.  665;  Fish  r.  Dodge,  4  Denio  (N.  Y.)  311, 
47  Am.  Dec.  254 ;  De  Palma  v.  Weinman,  15 
N.  M.  68,  103  Pac.  782,  24  L.  B.  A.  (N.  S.)  427. 
We  are  unable  to  appreciate  the  argument 
of  appellant  that  because  the  tenants  of  the 
garage  owned  no  machines,  and  the  noises, 
fumes,  and  smells  were  occasioned  by  the 
acts  of  private  owners  who  merely  rented 
stalls  in  the  garage,  there  was  no  such  priv- 
ity with  PlncuB  as  to  render  him  reesKm- 
sible.  Doubtless  It  Is  the  rule  that  the  acts 
of  third  persons-  impairing  the  usefulness  or 
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enjojineiit  «f  demised  premises  do  not 
amoimt  to  an  erlctfai  by  tbe  leesor  (24  Oyc 
VSSi but  nothing  Is  sbown  to  have  occorred 
that  mlgbt  not  be  expected  to  occur  In  a 
garage,  the  getting  of  the  machines  In  and 
out  of  the  garage,  whether  by  private  ownr 
m  or  others,  was  a  necessary  incident  in 
the  hnainess  of  the  garage,  as  was  also  what- 
ever nolaee,  smells,  or  fnmes  might  artse  out 
of  Uiat  process.  It  waa  to  accommodate  the 
business  ct  a  garage  tiiat  Pincns  deseed, 
bnUt,  and  rented  the  building,  with  full 
knowledge  of  the  annoyance  It  might  cause 
to  the  respondents.  It  is  not  at  all  clear  that 
all  the  noises,  fames,  and  smells  were  gen- 
erated by  the  acts  of  private  owners,  or  that 
the  lessees  of  the  garage  were  In  every  In- 
stance innocent  of  actual  participation  there- 
in; but,  whether  this  be  so  or  not,  It  would 
be  the  refinement  of  artificiality  to  hold  Pin- 
cos  blameless  for  a  result  so  clearly  contem- 
plated and  foreseen. 

[3]  2.  It  Is  Insisted,  however,  that  the  dam- 
ages allowed  were  not  proven.  There  was 
evidence  to  show  that,  after  the  execution  of 
the  lease  and  before  tbe  disturbances  com- 
plained of,  the  respondents  made  important 
changes  In  the  interior  of  tbe  Casino,  be- 
sides Installing  a  heating  plant,  all  of  con- 
siderable cost  and  value;  also,  that  as  tbe 
result  of  the  operation  of  the  garage  the 
business  of  respondents  was,  as  an  instru- 
ment of  profit,  practically  destroyed.  From 
these  two  elements  alone,  omitting  furniture, 
It  Is  not  difficult  to  compute  a  sum  equal  to, 
or  in  excess  of,  the  amount  finally  allowed  by 
the  trial  court.  If  any  one  has  cause  to 
complain  in  this  regard,  it  Is  not  the  am>el- 
lanL 

[4]  But  It  Is  urged  tbe  only  evidence  of 
damage  on  account  of  the  loss  of  business 
and  profits  was  lncom[>etent,  speculative,  and 
remote.  This  has  reference  to  tbe  fact  that 
as  a  basis  of  computation  the  court  admitted 
evidence  of  profits  which  actually  had  been 
realized  In  tbe  period  of  respondents'  occu- 
pancy of  thfr  premises  prior  to  the  erection 
of  the  garage.  This  evidence,  instead  of 
lacking  tbe  fundamentals  of  admissibility, 
was  singularly  complete;  It  disclosed  a  per- 
manent business  of  a  stoble  and  certain 
character,  In  which  the  dally  income  and 
expense  maintained  a  consistent  average 
throughout  the  period  from  March,  1909,  to 
July  1,  191(>,  commendi^  with  July,  1910, 
and.  for  no  apparent  cause  except  the  garage, 
the  income  dropped  to  leas  than  one-half,  al- 
though no  corresponding  reduction  in  the  ex- 
pmse  of  operation  was  possible.  We  think 
this  evidence  was  properly  admitted  (First 
Kat  Bank  of  Portland  t.  Oarroll,  35  Mont 
309,  88  Fac.  1012;  Snow  v.  PnlltEer.  142  N. 
T.  263,  86  N.  B.  1000;  Schlle  t.  Brokhahus, 
80  N.  Y.  614  ;  B3tchen  Bros.  Hotel  Co.  v. 
Philbin.  2  Neb.  [Cnof.]  340,  06  N.  W.  487; 
Di  Falma  v.  Weinman,  16  N.  U.  302,  121 


Pac.  40;  Alden  t.  Mayfleld,  127  Fac  40; 
Menrtng  v.  Wright.  86  Kan.  88, 119  Fac  374). 
and  that  it  fairly  sustained  the  burden  as- 
signed to  it 

[6, 1]  In  view  of  the  above  ooncIuaienB, 
none  of  the  raUugs  complained  of  in  the  ad- 
mission and  exclusion  of  evidence  presents 
any  error  prejudicial  to  appellant  Nor  do 
we  think  the  given  instructions  which  are 
as^ned  as  error  are  open  to  the  objections 
urged  against  tbem  on  the  trial.  It  is  also 
clear  that  under  the  circumstances  of  this 
case  the  court  was  correct  In  modl^lng  ap- 
pellant's instructtons  numbered  1,  4,  7,  and 
17,  and  In  refusing  appellant's  proposed  in- 
structions Nos.  2,  S,  6,  9,  11,  13,  15,  16,  19, 
and  20,  since  they  were  either  framed  on  an 
erroneous  theory  or  were  inaccurate  in  phra- 
seology, or  were  covered. 

What  Is  Intended  for  an  assignment  of 
errors^ In  Appellant's  brief  covers  28  pages, 
and  is  a  potpourri  of  random  narrative,  rul- 
ings (unnumbered)  of  the  trial  court,  explan- 
atory statements,  and  argumentetlve  matter. 
This  condition,  counsel  for  respondents  urge, 
entitles  tbem  to  have  tbe  appeal  dismissed, 
since  It  Is  unfair  to  tbem  and  has  rendered 
their  tesk  of  replying  very  difficult  An 
Indisposition  on  our  part  to  go  to  this 
length  without  warning  has  occasioned  us 
much  needless  work  In  the  eCFort  to  fairly 
review  the  trial  proceedings.  The  rules  re- 
lating to  briefs,  as  promulgated  November 
20,  1911,  are  neither  bard  to  understand,  nor 
laborious  to  follow;  and  we  shall  not  again, 
in  a  similar  situation,  teke  tbe  trouble  that 
we  have  taken  here  to  ascertain  the  char- 
acter and  value  of  appellant's  contentions. 

Finding  no  prejudicial  error,  the  Judgment 
and  order  appealed  from  are  affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  HOLLOWAY,  J., 
concur. 

in  Hont.  2fl> 

BENNETT  v.  QTTINIiAN. 
(Supreme  Conrt  of  Montana.    April  16,  1013.) 

1.  Waters  ahd  Water  Cocrses  (|  152*)— Ac- 
tion TO  Dbterminb  Rights— CojtPLAiNi^ 
Stjfficiknct, 

Id  an  action  to  determine  the  tighta  of 
plaintiff  and  defendant  in  certain  water  rights, 
a  complaint  alleging  title  and  right  to  an  un- 
divided oae-half  interest  thereof  and  an  adverse 
claim  by  defendant  which  was  without  right 
stated  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coaraee,  Cent  Dig.  ff  16(8,  167;  Dec 
Dig.  i  152.*] 

2.  Waters  and  Watek  Ooubsm  ({  152*)— De- 

TKRMiniNG  RiOnTB  OV  DBrXNDAIlT  AS  BB- 

iwKEvt  THniBu.vu  —  Statdtobt  Fkoyi- 

BIONS. 

Rev.  GodeB,  |  4S62,  providing  that  In  any 
action  for  the  protection  of  water  rtgbta  the 

Elaintiff  may  make  any  or  all  persons  who 
nve  diverted  water  from  the  same  stream  or 
source  parties  thereto,  and  the  coort  may  in 
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one  jndgmeDt  settle  the  relative  priorities  and 
■rights  of  all  parties,  is  pennlssiTe,  anA  not  man- 
datory as  to  the  adjudication  <a  the  rights  of 

defendants  inter  sese. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conrsea,  Cent.  Dig.  81  156,  157;  Dec. 
Dig.  t  152.  •] 

8.  JCDGUENT  (S  956*)— MaTTKBB  ADJUDICAT- 
ED—KxTBINSIC  EVIDBNCB. 

Under  Rev.  Codes,  8  7917,  providing  that 
that  only  is  deemed  to  have  been  adjudged  in 
a  former  judgment  which  appears  upon  Its  face 
to  have  l^n  so  adjudged,  or  which  was  actu- 
ally or  necessarily  included  therein  or  neces- 
sary thereto,  where  in  a  suit  to  determine  the 
rights  of  various  parties  to  divert  water  from 
a  stream  it  was  found  that  three  certain  de- 
fendants had  appropriated  400  inches  thereof, 
and  adjodged  by  a  decree  reciting  that  the 
cause  was  heard  on  the  complaint,  the  separate 
answers  of  the  several  defendants,  and  a  stipu- 
lat.^u  on  file  tliat  such  three  defendants  were 
the  owners  and  entitled  to  use  400  Inches,  there 
was  no  presumption  that  the  rights  or  such 
defendants  as  between  themselves  were  adjudi- 
cated, and  the  record,  except  the  findings  and 
decree,  having  been  lost  or  destroyed,  the  court 
properly  admitted  parol  evidence  to  show  that 
such  defendants  made  common  cause  as  against 
the  other  parties,  and  raised  no  controversy 
whatever  as  between  themselves. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8|  1822-1825;   Dec.  Dig.  |  956.*] 

4.  JuDOUBNT  ({  966*)— Matters  ADnroiCATED 

— ExTBiNBic  Evidence. 

If  such  decree  furnished  a  basis  for  the 
presumption  that  each  of  such  defendants  was 
entitled  to  a  one-third  interest,  in  an  action 
between  them  or  their  grantees  with  knowledge 
of  the  extent  of  their  rights,  the  presumption 
was  prima  facie  only,  and  could  be  overturned 
by  evidence. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  182^1825;  Dec  Dig.  {  956.*] 

Appeal  from  District  Court,  Powell  Coun- 
ty; Geo.  B.  Winston.  Judge. 

Action  by  James  H.  Bennett  against  H. 
J.  Qnlnlan.  From  a  judgment  tot  plalntlir 
and  an  order  d«iyiiig  a  new  trial,  defendant 
appeals.  AflBrmed. 

J.  H.  DuCfy,  of  Anaconda,  and  W.  A.  Pen- 
nington, of  Butte,  for  appellant  S.  P.  Wil- 
son, of  Deer  Lodge,  and  John  H.  Tolan,  of 
Missoula,  for  respondent. 

BEANTLT,  C.  J.  This  action  was  brought 
to  have  determined  the  extent  -of  the  re< 
spective  Interests  of  the  plaintiff  and  defend- 
ant In  a  water  right  acquired  by  their  pred- 
ecessors by  appropriation  for  agricultural 
purposes  from  Race  Track  creek,  formerly 
In  Deer  Lodge,  now  In  Powell,  county.  The 
original  appropriation  was  small,  and  was 
made  by  John  Duncan  In  1871.  It  was  en- 
larged to  400  Inches  by  Duncan  and  L.  Strick- 
land In  1872 ;  the  diversion  being  completed 
on  June  6tb  of  that  year.  They  each  held 
a  possessory  right  upon  the  public  lands  ly- 
li^  along  the  south  side  of  the  stream. 
Tliey  made  the  appropriation  jointly,  and 
constructed  a  ditch  which  they  used  in  com- 
mon to  a  point  at  wUch  a  change  In  the 
direction  became  necessary  in  .  order  that 
each  might  convey  the  amount  of  water 


needed  to  his  own  lands.  From  this  point 
each  constructed  bis  own  dit<^  Title  t* 
the  lands  held  by  them,  respectlTely,  was 
subsequently  acquired  by  them  or  their  re- 
spective successors  by  patent  directly  from 
the  federal  government  or  by  deed  from  the 
Northern  Pacific  Railroad  Company.  la 
1881  one  Magone  succeeded  Strickland  In  his 
right  to  a  portion  of  the  lands  then  h^d  by 
him,  and  to  his  entire  Interest  in  the  wnter 
right  and  ditch.  Magone  subsequ^tly  ac- 
quired other  lands.  On  April  1910,  the 
plaintiff  purchased  substantially  all  of  hia 
holdings,  including  his  interest  in  the  water 
right  described  In  the  conveyanoe  as  an  un- 
divided one-half  Interest  In  1884  John  and 
Henry  Qulnlan  succeeded  by  purchase  to  the 
rights  and  Interests  of  Duncan,  Including 
that  held  by  tiiro  In  the  ditch  and  water 
right  The  d^endant,  a  son  of  Henry  Qnin- 
lan,  thereafter  became,  and  when  this  action 
was  brought  and  tried  was,  the  owner  of  the 
Duncan  Interests  by  conveyance  from  his 
father  and  Jolm  Qulnlan.  In  1887  Magone 
and  the  two  Qulnlans,  desiring  to  cultivate 
portions  of  their  land  lying  upon  the  slope 
above  the  Strickland-Duncan  ditch,  jcdntly 
constructed  a  second  ditch  from  a  point  on 
the  creek  alMut  3^  miles  -  bove  the  bead  of 
the  Strickland-Duncan  ditch.  They  used  this 
In  common.  Just  as  they  did  the  old  dltdi. 
down  to  a  point  at  which  it  became  neces- 
sary for  each  to  construct  a  branch  for  his 
own  use.  The  diversion  throu^  this  ditch 
was  not,  nor  was  it  Int^ded  to  be,  an  ad- 
ditional appropriation.  The  water  diverted 
through  it  was  used  under  the  old  right  In 
1800  an  action  was  brought  by  one  P.  H. 
Meagher,  who  -  owned  lands  lying  on  Race 
Track  creek  near  the  Magone  and  Qulnlan 
lands,  and  also  claimed  prior  right  to  the  use 
of  water  from  the  creek,  to  have  the  relative 
priorities  of  all  the  rights  appropriated  from 
It  settled  and  determined.  This  case  Is  re- 
ferred to  In  the  pleadings  and  evidence  un- 
der the  title  of  Meagher  v.  Olover  et  aL  All 
the  claimants  of  rights  from  the  creek  were 
made  parties  defendant,  including  Magone 
and  the  Qulnlans.  The  court  found  the  dates 
and  amounts  of  the  respective  appropriations, 
and  on  July  22,  1890,  rendered  a  decree  de- 
termining the  rights  and  priorities  of  all  of 
the  parties  accordingly.  With  reference  to 
the  Magone-Qulnlan  right  the  court  found: 
"(1)  That  the  said  defendants  in  the  year 
1871  appropriated  of  the  waters  of  Baee 
Track  creek,  described  in  plaintiffs  com- 
plaint, 400  Inches  thereof,  measured  as  pro- 
vided by  the  statutes,''  etc.  "(2)  That  said 
water  was  appropriated  by  means  of  a  ditch 
of  sufficient  capacity  to  convey  said  amount 
of  water."  The  decree,  after  reciting  that 
the  cause  was  heard  upon  the  complaint  the 
separate  answers  of  the  several  defendants, 
and  "the  stipulation  oh  die  herein,"  adjudg- 
ed that  "the  plaintiff  and  each  of  the  de- 
fendants are  the  owners  and  entitled  to 
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the  use  of  the  waters  of  Race  Track  creek, 
•  •  *  said  waters  to  be  diverted  from 
said  creek  *  *  *  In  the  order  and  man- 
ner  hereinafter  named:  *  •  (8)  John 
Qnlnlan,  Henry  Qolnlan,  and  Ed  Magone, 
four  hundred  Inches.  *  *  •  That  the  wa- 
ter be  measured  according  to  the  etatates  of 
the  state  of  Montana  for  the  measurement 
of  water."  It  further  ordered  and  adjudged 
"that  the  plaintiff  and  each  of  the  defend- 
ants, In  the  order  named,  have  the  right 
to  the  use  of  the  waters  of  Race  Track  creek 
for  the  purposes  of  irrigation,  domestic  use, 
and  for  watering  stock.  That  the  defend- 
ants and  each  of  them  are  hereby  enjoined 
and  restrained  forever  from  dlverthig  or 
interfering  with  the  waters  of  said  creek,  ex- 
cept that  each  of  said  defendants  may  in 
the  order  named  make  reasonable  use  there- 
of In  the  amount  named  and  for  the  pur- 
pose mentioned,  and  until  each  defendant 
bas  Dsed  the  water  In  the  manner  and 
amount  mentioned  [and]  each  other  defend- 
ant 1b  restrained  from  nsing  or  dlvertiiv 
the  same." 

The  complaint  contains  two  counts.  In 
the  first  the  plaintiff  bases  his  claim  to  an 
iindlTlded  one-half  interest  upon  the  decree. 
He  allies  that  defendant  claims  adrersely 
to  him,  and  under  such  claim  Is  Interfering 
with  the  use  and  enjoyment  of  his  right 
In  the  second  count  he  alleges  title  and 
rig^t  to  the  use  of  an  undivided  one-half 
interest,  and  an  adverse  claim  by  defendant 
which  is  without  right  The  prayer  is  for 
a  decree  declaring  tliat  the  plaintiff  la  the 
owner  of  an  undivided  one-half  interest,  and 
that  defendant's  adverse  claim  be  adjudged 
to  be  without  foundation.  In  his  answer 
to  the  first  count  defendant  admits  the  ex- 
istence and  validity  of  the  decree;  but  de- 
nies that  plaintiff  by  the  terms  thereof  is 
entitled  to  an  undivided  half  Interest  in 
the  amount  awarded  therein  to  the  predeces- 
sors of  the  plaintiff  and  defendant,  or  any 
other  or  greater  interest  than  one-third,  or 
133%  IntAies.  He  denies  all  of  the  all^a- 
tlons  of  the  second '  count  except  that  he 
assert  an  Interest  adverse  to  plaintiff  to 
the  extent  of  the  difference  between  a  one- 
balf  and  a  one-third  interest  &nd  pleads  the 
decree  as  an  adjudication  that  Magone  and 
the  two  Quinlans  were  each  the  owner  and 
entitled  to  a  ohe-tblrd  Interest,  and  alleges 
that  defendant  Is  estopped  thereby  to  claim 
any  other  or  greater  Interest.  There  was 
l^ue  by  reply. 

Tlie  substantive  question  presented  to  the 
district  court  for  determination  was  whether 
the  decree  of  July  22,  1890,  was  to  be  taken 
as  a  conclusive  adjudicatioo  of  the  extent  of 
the  rights  of  Magone  and  the  two  Quinlans 
Inter  sese,  and  hence  those  of  plaintiff  and 
defendant,  their  successors,  or  whether  it 
abould  be  construed  by  the  aid  of  extrinsic 
evidence  and  their  rights  declared  according- 
ly.   The  court  held  that,  since  the  decree 


does  not  upon  its  face  appear  to  have  ad- 
judicated the  rights  of  these  parties  and 
such  adjudication  was  not  actually  or  neces. 
sarily  included  in  It,  their  respective  in- 
terests were  to  be  ascertained  from  evidence 
of  the  facts  as  they  actually  existed  when 
the  right  was  initiated  and  when  the  de- 
cree was  rendered.  Accordingly,  over  ob- 
jection of  defendant  It  heard  the  evidence, 
found  in  favor  of  plaintiff,  and  adjudged  him 
to  be  the  owner  of  an  undivided  one-half  In- 
terest The  defendant  has  appealed  from 
the  decree  and  an  order  denying  blm  a  new 
triaL 

[1]  The  integrity  of  the  decree  is  assailed 
on  the  grounds  (1)  that  the  complaint  does 
not  state  tacts  sufficient  to  constitute  a 
cause  of  action;  and  (2)  that  the  former 
decree  was  an  adjudication  of  the  interests 
of  the  parties  later  sese,  and  that  the  court 
erred  in  not  accepting  It  as  such.  The  first 
contention  may  be  dismissed  with  the  re- 
mark that  whatever  may  be  Its  merits  when 
referred  to  the  first  cotmt  in  the  complaint 
It  must  be  overruled  as  to  the  second  count* 
As  appears  from  the  foregoing  statement  it 
Is  alleged  therein  that  the  plaintiff  is  the 
owner  of  the  property  described,  that  de- 
fendant claims  an  Interest  therein  advwse 
to  that  of  plaintiff,  and  that  such  claim  is 
without  right  This  is  sufficient  to  put  the 
defendant  upon  his  defense.  Montana  Ore. 
Pur.  Co.  V.  Boston  &  Mont  C,  eta,  Co.,  27 
Mont  288,  70  Faa  1114;  Merk  v.  Bowery 
Min.  Co.,  31  Mont  298,  78  Paa  519 ;  Castro 
V.  Barry,  79  CaL  443,  21  Pac  946;  17  Bncy. 
PL  &  Pr.  826  ;  2  Pomeroy's  Eq.  Bonediea, 
S  741. 

[2, 3]  The  second  contention  Is  equally 
without  merit  Section  7917,  Bevlsed  Codes, 
provides:  "That  only  is  deemed  to  have 
been  adjudged  In  a  former  judgment  which 
appears  npon  Its  face  to  have  been  so  ad- 
judged, or  which  was  actually  and  necessa- 
rily induded  therein  or  necessary  thereto." 
Section  4852  is  in  part  as  follows :  "In  any 
action  hereafter  commenced  for  the  protec- 
tion of  rights  acquired  to  water  under  the 
laws  of  this  state,  the  plaintiff  may  make 
any  or  all  persons  who  have  diverted  water 
from  the  same  stream  or  source  parties  to 
such  action,  and  the  court  may  in  one  judg- 
ment settle  the  relative  priorities  and 
rights  of  all  the  parties  to  such  action." 
If  this  latter  provision  were  to  be  taken  as 
mandatory,  the  defendant  might  well  in^t 
that  the  decree  In  the  case  of  Meagher  v. 
Glover  was  to  be  accepted,  not  only  as  an 
adjudication  of  the  amounts  and  priorities 
of  the  different  appropriations  m»tloned 
ther^n,  but  also  of  the  ilsAits  of  joint  owners 
In  any  appropriation  inter  sese.  But  as 
pointed  out  In  Sloan  et  al.  r.  Byers  et  al., 
37  Uont  608,  97  Paa  SOS,  the  terms  of  this 
provldon  are  pemilaalve  only.  Therefore, 
though  the  tights  of  all  the  partiea-^hether 
arising  out  of  Joint  or  Independent  appro- 
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pilatlQiis— nw/  be  afthidlcated  In  a  shigSe 
decree  under  the  rale  declared  by  section 
7917,  supra,  no  presumption  attaches  tiiat 
any  sndi  adjudication  has  In  tact  been  had 
nnlesB  the  fact  appears  upon  the  face  of 
the  decree  itself,  or.  In  any  event,  from  the 
Judgment  roll.  Tme,  It  was  said  In  McNlnch 
T.  Crawfbrd,  30  Mont  207,  70  Pac.  688,  that 
In  an  action  brought  txuAeae  section  48S2, 
supra,  each  party  la  an  antagonist  of  <<vwy 
other  party.  ^Diis  statemoit  was  made  vrith 
reference  to  the  condition  <tf  the  Issues  pre- 
sented in  that  case  and  Is  to  be  bo  taken  and 
understood,  and  not  to  mean  that  In  such 
an  action  every  possible  right  tou<flilng  the 
subject-matter  In  controversy  is  to  be  pre- 
sumed to  have  been  adjudicated  by  the  final 
decree,  Aether  it  was  put  In  Issue  or  not, 
or  whether  it  was  necessarily  Involved  in  the 
issues  tried.  As  was  suggested  In  Sloan  et 
al.  T.  Byers  et  ol.,  supra,  it  is  doubtful 
whether  the  L^slature  has  poww  to  compel 
parties  to  litigate  tbdr  rights  when  neither 
jiuestlons  that  of  the  other  nor  has  com' 
mitted  a  wroi«  with  refer«iee  to  it,  for 
whidi  the  other  ia  demanding  redress. 
Hence  in  Sloan  et  al.  v.  Byers  et  aL,  Inas- 
much as  neither  tiie  decree  nor  the  Judg< 
ment  roll  In  a  former  controversy  over  the 
water  tb  the  same  stream  showed  that  the 
extent  of  the  interests  of  Joint  owners  inter 
Bcae  in  the  particular  right  in  qnestlon  had 
in  fast  been  adjudicated,  it  was  held  that 
the  decree  in  the  former  action  did  not  estop 
the  parties  thereto  from  having  these  rights 
adjudicated  in  a  second  action.  In  that  case 
the  entire  record  in  the  former  action  was 
before  G»  court  at  the  hearing.  In  the 
case  at  bar  it  was  shown  that  the  rec- 
ord in  the  case  of  Heaghw  v.  Glover,  except 
the  findings  and  decree,  had  been  lost  or 
destroyed.  It  cannot  be  determined  from 
an  examination  of  these  remnante  of  the 
record  that  Hagone  and  the  Qulnlana  inter- 
pleaded each  other,  or  that  there  was  any 
oontroverBy  between  them  as  to  the  extent 
ta  thedr  rights  inter  sese.  Indeed,  so  far 
aa  th^  famished  a  basis  for  any  Infer- 
ence, it  is  that  the  court  adjudicated  to 
them  a  common  right  In  the  ditch  and 
water  both,  without  regard  to  the  extrait  of 
their  Individual  interests.  The  findings  refer 
to  the  right  as  a  single  entity— the  property 
of  all  of  these  defendants.  The  decree  refers 
to  it  in  the  same  way;  whereas,  if  they 
had  interi^eaded  each  other  and  had  sub- 
mitted tlielr  rights  to  the  court  for  adjudi- 
cation, the  decree  would  undoubtedly  have 
said  so  in  unmistakable  terms.  It  is  true 
that  the  Introductory  recitals  in  the  decree 
state  that  the  cause  was  heard  vpou  the 
complaint,  the  separate  answers  of  the  de- 
fendants, and  "the  stipulation  on  file  here- 
in," but  when  we  note  that  in  the  enumera- 
tion of  the  several  rights  adjudicated—^ 
in  an— several  of  them  w^  Jointly  awarded 
to  two  or  more  persons,  we  do  not  think 
that  statement  imports  into  the  adjudging 
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portion  of  the  decree  any  greater  owlaliily. 
The  court,  having  fbund  itadf  thus  lett 
without  evidence  in  the  record  to  oiable  It 
to  ascertain  the  issues  made  and  tried,  ptap- 
erly  refused  to  accept  the  decree  as  condo- 
sive,  and  held  that  recourse  must  be  had 
to  parol  evidence  to  ascertain  what  In  fact 
had  been  adjudicated  by  it;  and  tSutt,  if  the 
Magone  and  Quinlan  rights  had  not  been  de- 
termined. It  was  Incumbent  npon  It  to  deter- 
mine than.  Klelnsduiddt  Binz^  14  Mont 
81.  3S  Faa  460.  43  Am.  St  B^.  OM- 

In  RoBseU  v.  Place.  94  U.  S.  606^  24  Ed. 
214,  in  speaking  of  the  sdmlssliillity  of 
parol  evidence  to  show  what  issues  bad  beat 
tried  in  a  former  controversy,  said:  "It  Is 
undoubtedly  settled  law  that  a  Jndgncnt 
of  a  court  of  competent  Jurisdiction,  upon  a 
question  directly  involved  in  <me  salt  it 
condudve  as  to  titiat  quertlon  in  anotiier 
suit  between  the  same  parties.  But  to  tbiB 
operation  of  the  Judgment  It  most  wear, 
either  upon  the  fiice  of  the  record  or  be 
shown  by  extrinsic  evidence,  that  the  ivedse 
question  was  raised  and  deCwmlned  in  the 
formn-  suit  If  there  be  any  imcotalntr  <ni 
this  head  in  the  record,  bm,  for  example,  if 
it  appear  that  several  distinct  matters  may 
have  been  Utigated,  npw  one  or  mtm  of 
which  the  Judgment  may  have  passed,  with- 
out indicating  wmch  of  than  was  thus  Uti- 
gated, and  upon  which  the  Judgment  wss 
rendered,  the  whole  subject-matter  of  the 
action  will  be  at  larg^  and  open  to  a  new 
contention,  unless  this  uncerteinty  be  re- 
moved by  extrinsic  evidence  showing  the 
precise  point  involved  and  determined.  To 
apidy  the  Judgmmt  and  give  effect  to  tiw 
adjudications  actually  made,  when  tbe  rec- 
ord leaves  the  matter  in  doubt  such  evidence 
is  adndsslMe;"  This  6ase  is  dted,  with  oth- 
ers to  the  same  effect,  in  Klelnscfamldc  v. 
Blnzel,  and  the  above  paragraph  Is  tbor^ 
quoted  with  approvaL 

There  was  scarcely  any  conflict  In  the  evi- 
dence as  to  what  the  facts  were,  either  as 
to  the  issues  tried  In  Meagher  v.  Glow,  or 
as  to  what  the  relative  'ri^ts  of  Magone  and 
the  Quinlans  Inter  sese  wen,  and  hence  what 
are  those  of  the  idalntlfl  and  the  defiendant 
Tbe  court  tmmA  that  Magone  and  Uie  QniD- 
lans  made  common  cause  as  against  all  tAe 
other  parties,  but  that  as  anumg  th^ns^es 
there  wbb  no  controversy  whatever.  There 
Is  no  complaint  nw  is  there  any  foundation 
tM  any,  that  the  findings  are  not  suivorted 
by  the  evidence:  Gonnsd  say  In  th^  Mef 
that  inasmuch,  as  ttw  decree  in  Header  v. 
Glover  adjudged  the  right  to  Ifiagone  and 
the  Quinlans  Jointly,  the  legal  premimption 
attaches  that  their  shares  were  equal,  and 
that  since  the  defendant  acquired  the  Qnin- 
lan  interests  by  purchase,  the  presnnqitloB 
Is  comdnslve  that  he  thus  became  the  owner 
of  a  two-thirds  Interest  They  invoke  the 
rule  recognised  s^ierally  in  this  conntzy 
that  when  two  or  more  parties  acquire  an 
estete  by  the  same  act;  deed*  or  devla^  and 
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no  IndicatloB  1>  ther^  maOa  to  the  contrary, 
.they  are  presumed  to  bold  as  tenants  In 
ct»nmon  (Watfhbnm  on  Real  Property,  i  87S), 
and  Inalat  that  the  decree  ahoold,  tar  thia 
reason,  hare  been  accepted  as  conctnslm 
As  we  have  already  pointed  out,  the  decree 
4oes  not  on  Its  face  purport  to  adjudicate  the 
Hj^ts  of  Ute  parties  lnt«r  sese.  This  made 
it  Inctuuboit  upon  the  district  conrt  to  ascw- 
tain  what  issaes  were  determined,  and  to 
detMinine  sndt  as  It  appeared  were  not  wlth- 
•in  the  Isanes  tried  In  ttut  case.  The  title 
of  the  partlea  did  not  vest  naiBiBr  the  decree 
In  any  sense  of  the  term  "vest"  The  ques- 
tion as  to  the  extent  of  Qie  Interests  of  the 
parties  was  thus  left  at  larfce,  to  be  deter- 
mined by  reference  to  the  OTldenc*  showing 
the  Inception  of  the  interests,  tIk.,  the  orig- 
inal appropriation,  and  the  rights  claimed 
and  conceded  by  each  of  the  Joint  owners  np 
to  the  date  of  the  decree  and  subsequent  to 
that  time.  The  court  firand,  in  effect,  that 
the  extent  of  fbm  interest  acquired  1^  the 
predecessor  of  jdalntlff  under  the  original 
appropriation  was  an  undlTlded  one-half. 
There  la  no  conflict  in  the  evidence  on  this 
point  While  Om  findings  are  not  specific  as 
to  what  the  oonrae  of  eottdnct  obaerred  by 
the  parties  subsequent  to  the  date  of  the 
appropriation  was,  the  erldenoe  Is  dear  that 
Duncan  and  StridOand  eadi  claimed  for 
Umself,  and  conceded  to  the  other,  a  one- 
half  Interest;  that  Magone  on  the  one  hand, 
and  the  Qulnlans  on  the  other,  after  they 
(bad  acquired  the  Interests  of  these  approprl- 
'atwB,  made  the  same  claims  and  concessions, 
and  that  no  claim  was  made  by  any  one  to 
the  contrary  until  long  after  the  decree  was 
rendered.  Indeed,  ndther  Henry  nor  John 
Qulnlan  ever  questioned  the  extent  of  Bfa- 
gon^s  right  It  was  first  sertoualy  qnes- 
tloned  by  the  defendant  after  he  had  sue- 
ceeded  to  the  Qnihlan  Interesta,  and  then 
only  after  the  plaintiff  had  acquired  the 
Magone  Intwest 

[4]  Let  It  be  assumed,  however,  that  the 
4lecree  fur^iabed  a  basis  for  the  presumptltm 
that  Magone  and  the  Qidnlana  wore  entitled 
to  a  me-third  Interest  eadi.  As  betwe«i 
Uiem,  tills  presumption  was  prima  fade  only, 
and  could  be  orertomed  by  evidence  show- 
ing the  facts.  ShlelB  v.  Btark,  14  6a.  429: 
Edwards  t.  Ddwards,  89  Pa.  889;  88  Cyc. 
T4.  Thoni^  a  different  rule  might  apply  to 
persons  who  purchased  from  them  without 
notice  of  the  actual  condition  of  the  title, 
and  on  this  point  we  eipress  no  opinion,  the 
aridence  shows  that  both  the  plaintiff  and 
the  defendant  at  the  date  of  the  conveyances 
tinder  whidi  they  hold  had  full  knowledge 
of  the  extent  of  the  rights  of  their  predeces- 
sors. Therefore  the  presumption  was  only 
prima  fiicle  aa  to  them. 

The  Judgment  and  order  are  aSlrmed. 

AiBrmed. 

HOUiaWAT  and  SANNSR,  JJ.,  concur. 
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<SDpreme  Court  of  Montaaa.   April  15,  1913.) 

1.  Appeal  and  Ebboe  Q  171*)  —  CHAiraxNO 
Theobt  ok  Appbau 

Where  a  cause  was  tried  apon  the  theory 
that  it  was  a  suit  in  equity,  the  appellant  was 
bound  by  the  theory  be  adopted  m  the  court 
^low,  and  could  not  urge  for  review  matters 
not  reviewable  In  equitable  suits. 

[ESd.  Note.— For  other  cases,  see  Ajppeal  and 
Error,  Gent  Dig.  H  1053-1068,  Iwi,  1067, 
1161-1165 ;  Dec  Dig.  |  171.*] 

2.  Tbial  (8  373*>— JtrET—lNSTBUcrnoNB. 

In  suits  in  equity,  no  instructions,  except 
die  formal  ones,  should  be  givoo,  and  no  general 
verdict  sutimtttM,  and  error  cannot  be  predicat- 
ed upon  the  giving  or  refusal  of  Instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  883;  Dec.  Dig.  {  373.*] 

3.  Appeal  and  Ebbob  {{  931*)  —  Pkbsuuf- 

TIONS  to  SUPFOBT  JUDOUSHT. 

On  appeal  in  suits  in  e«nlty,  the  trial 
court  is  presumed  to  have  disregarded  incom- 
petent testimony,  unless  It  appears  that  it  In- 
fluenced the  deasitm  in  some  material  aspect 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8728,  3762-8771 ;  Dec.  Dig. 
i  931.*] 

4.  COBPORATIONS  (i  211*)  —  8T0CKH0LD^B*S 

Action— Petitiow. 

In  a  stockholder's  action,  whenever  a  de- 
mand on  the  corporation  or  its  receiver  to  bring 
an  action  is  necessary,  the  allegation  that  it 
was  made  and  refused  la  an  essential  ingredient 
to  the  statement  of  a  cause  of  action. 

[Bd.  Note.— For  other  case%  see  Corporations, 
Cent.  Dig.  K  814-818,  820,  ^1,  828,  W*;  Dec. 
Dig.  S  211,*] 

5.  Banks  and  Banking  (i  240*)— National 
Banks— Stookholdeb's  Action- Evioenok. 

In  a  stockholder's  action  against  a  former 
receiver  of  a  national  bank  for  effecting  a  sole 
of  property  on  .which  the  bank  had  a  chattel 
mortgage  for  an  ^Inadequate  price,  he  was  not 
entitled  to  recover  for  the  twoefit  of  the  bank, 
its  stockholders  and  creditors,  where  it  was  not 
shown  that  any  demand  to  bring  the  action  was 
made  on  the  board  of  directors,  the  then  receiv- 
er, or  the  comptroller  of  the  cnrrency-j 

[Ed.  Note.— For'  other  cases,  see  Banks  and 
Bankiog,  Cent  Dig.  U  911«  912;  Dec.  Dig.  f 
24«.«] 

0.  Banks  aitd  Banking  (|  246*)— National 
Bark  'Rxctstnaa  —  I<zabilitt  to  Stock- 

HOLDEBS. 

A  stockholder  of  a  national  bank  was  not 
entitled  to  recover  from  a  former  receiver  Itor 
effecting  a  sale  of  property  on  which  the  bank 
held  a  chattel  mortgage  at  an  inadequate  price 
for  his  own  benefit,  on  the  ground  that  under 
the  federal  statutes  he  would  be  liable  for  an 
assessment  equal  to  the  par  value  of  his  stock, 
and  therefore  had  a  financial  interest  in  the 
collection  of  the  assets  of  the  bank,  where  it 
did  not  appear  that  be  had  paid  anything  to 
the  receiver,  or  that  any  assessment  had  been 
or  would  be  levied  on  his  stock. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Blanking,  Cent  Dig.  H  911.  912;  Dee.  Dig.  f 

7.  Pleading  ({  433*)— AuBNDin!KT--TUBATnTG 

AS  AVBHDBO  AfTEB  JUDGMENT. 

Where  a  complaint  falls  to  allsM  a  fact 
necessaiy  to  a  cause  of  action,  but  evidence  to 
prove  such  fiact  is  received  without  objection, 
the  complaint  will  be  treated  after  judgment  as 
amebded  to  admit  such  proof. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  ii  1451-1477 ;  Dec  Dig.  |  433.*] 
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8.  WiTNEsaSB  m  288*)— GBOflB-EtCAiailATION 

— Scope. 

It  was  error  to  Festrict  defeiidant'i  crOBS- 
examiBation  of  plaintiflfB  witoesses  as  to  mat- 
ters tending  to  throw  Vight  upon  any  ot  the 
iBBuea  involved. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  f!  931-948,  859;  Dec.  Dig.  f  '-i^-'i 

Appeal  from  District  Court,  Yellowstone 
Coanty;  Geo.  W.  Pierson,  Judge. 

Action  by  P.  B.  Moss  against  Blchard  W. 
Goodbart  and  anotber.  From  a  Judgment 
for  plaintiff,  the  defendant  named  appeals. 
Reversed  and  remanded. 

W.  M.  Jolmston  and  H.  J.  Ooleman,  both 
of  Billings,  for  appellant  O.  F.  Qoddard 
and  F.  L.  TUton,  both  of  BllUnga,  tor  re- 
spondent. 

HOLLOWAT,  J.  On  July  2,  1910,  P.  B. 
Moss  was  president  of  and  principal  stock- 
holder in  the  First  National  Bank  of  Bil- 
lings, when  by  order  of  the  comptroller  of 
the  currency  tbe  bank  was  closed.  Richard 
W,  Goodhart  was  appointed  receiver  and  im- 
mediately took  irassession  of  the  bank's  books 
and  assets,  and  continued  to  act  as  such 
receiver  until  superseded  by  Philip  Tllllng- 
hast,  on  October  2S,  1910.  When  Goodhart 
took  possession,  G.  D.  Frather  was  indebted 
to  the  bank  upon  a  promissory  note  for  f  15,- 
000.  The  indebtedness  was  secured.  In  part 
at  least,  by  a  chattel  mortgage  upon  certain 
range  horses  and  cattle.  Prior  to  the  ma- 
turity of  the  Prather  note,  and  about  Sep- 
tember 19,  1910,  a  sale  of  the  mortgaged 
property  to  R  D.  Currier  was  effected  for 
$5,000,  which  amount  was  paid  to  the  re- 
ceiver and  by  him  credited  on  Prather's  note. 
After  Tilllnghast  succeeded  to  tbe  receiver- 
ship, this  action  was  commenced  by  Moss 
ugalnst  Goodhart  and  Currier.  The  com- 
plaint recites  the  facts  above  more  in  detail, 
and  alleges  that  the  mortgaged  property  was 
reasonably  worth  $11,700;  that  Goodhart  and 
Currier  entered  into  a  conspiracy  to  force 
Prafher  to  sell  the  property  to  Currier  for 
a  sum  much  less  than  the  fair  value;  and 
that  Goodhart,  by  threats  and  menaces,  suc- 
ceeded in  compelling  the  sale,  to  the  Injury 
of  the  stockholders  and  creditors  of  the  bank 
in  the  sum  of  |6,700.  It  is  further  alleged 
that  on  or  about  November  22,  1910,  the 
plaintiff  "made  demand  upon  the  said  Til- 
llnghast, ,as  receiver  of  the  said  bank,  to 
bring  suit  against  the  said  defendant  Good- 
hart and  the  said  defendant  Currier  to  set 
aside  said  sale  of  said  property,  and  for 
an  accounting  to  the  said  trust  for  the  value 
thereof,  which  demand  was  by  the  said  Til- 
llnghast, receiver  of  the  said  bank  as  afore- 
said, then  and  there  refused."  The  conclud- 
ing paragraph  of  the  complaint  and  the 
prayer  read  as  follows:  "This  suit  Is  brought 
and  prosecuted  in  the  Interests  of  this  plain- 
tiff and  of  the  other  stockholders  of  said 
Innk,  as  well  as  in  tbe  Interests  of  all  of 


the  creditors  of  said  bank,  to  the  end  that 

Jastlce  and  equity  may  be  done  in  the  prem- 
ises. Wherefore  the  plaintiff  demands  that 
the  said  sale,  or  pretended  sale,  of  .the  said 
horses  and  cattle  made  by  the  said  C.  D. 
Prather  to  tbe  said  Currier  be  declared  null 
and  void,  and  that  the  bill  of  sale  executed 
on  SDch  sale  by  the  said  C.  D.  Prather  to 
the  said  Currier  be  declared  null  and  void 
and  of  no  effect,  and  that  the  defendant  here- 
in be  required  to  account  to,  and  pay  over, 
to  the  said  Philip  Tilllnghast,  the  receiver 
of  the  said  First  National  Bank  of  Billtngc, 
and  to  said  trust,  the  said  sum  of  $6,700.  to 
be  by  the  said  Tilllnghast  treated  as  other 
funds  and  assets  of  the  said  trust,  and  for 
such  other  and  further  relief  as  tbe  court 
may  find  meet  and  agreeable  to  equity,  and 
for  costs  of  suit"  To  this  complaint  a  de- 
murrer, general  and  special,  was  interposed 
and  overruled,  and  the  defendants  then  an- 
swered, denying  all  the  allegations  of  con- 
spiracy, intimidation,  or  wrong  conduct  on 
the  part  of  either  of  them,  and  alle^^g  that 
tbe  sale  of  the  mortgaged  property  was  made 
in  good  faith  for  the  reasonable  value  there- 
of and  for  the  best  interests  of  the  bank  and 
Its  creditors.  The  affirmatlTe  allegations  of 
the  answer  were  put  In  issue  by  reply. 

The  cause  was  tried  to  the  court  sitting 
with  a  Jury.  At  the  close  of  the  testimony, 
instructions  upon  the  questions  of  law  In- 
volved were  settled  and  submitted  to  the 
Jury.  A  general  verdict  in  favor  of  the  plain- 
tiff and  against  the  defendants  for  $3,312.50. 
and  also  12  special  findings,  were  returned. 
Counsel  for  the  defendants  moved  the  court 
to  adopt  four  of  the  findings  as  made,  to  re- 
ject the  general  verdict  and  the  other  spe- 
cial findings,  and  also  to  find  in  favor  oS 
the  defendants  upon  some  eight  questions 
which  were  presented.  The  court  denied 
tbe  request,  rejected  tbe  first  two  special 
findings  made  by  the.  Jury,  adopted  tbe  oth- 
ers and  the  general  verdict  as  against  de- 
fendant Goodhart,  but  In  favor  of  defendant 
Currier,  and  further  found:  "That  the  de- 
fendant Richard  W.  Goodhart  carelessly,  neg- 
ligently, and  wantonly  failed  to  represent 
the  best  interests  of  his  trust,  the  said  plain- 
tiff, the  First  National  Bank  of  Billings  and 
Its  stockholders  and  creditors,  and  sold  the 
property  described  in  the  complaint  for  a 
sum  less  than  Its  reasonable  market  value 
to  the  damage  of  the  said  First  National 
Bank,  its  creditors,  and  the  said  P.  B.  Mo»s 
in  the  simi  of  $3,312.50."  The  conclusion  of 
the  trial  court  was  that  the  plaintiff  should 
recover  the  amount  of  the  verdict  for  the 
benefit  of  the  bank,  its  receiver,  creditors, 
and  stockholders.  The  Judgment  r^dered 
recites  that:  "P.  B.  Moss  do  have  and  re- 
cover of  and  from  the  said  defendant  Rich- 
ard W.  Goodhart  the  sum  of  $3,312.50  to- 
gether with  interest  thereon  at  the  rate  of 
8  per  cent,  per  annum  Arom  tbe  date  heretif 
until  paid,  and  together  with  costs  and  di»- 
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banements  incorred  In  eaM  action,  amoiint- 
Ing  to  the  Bum  of  t  •"  It  Is  from  that 
judgment  and  from  an  order  deDylng  him 
a  new  trial  that  defendant  Goodhart  ap- 
peals. 

[1-S]  1.  The  errors  assigned  upon  the  in- 
stmctlona  given  and  refused,  and  upon  the 
rulings  of  the  court  admitting  eTldence,  are 
not  available  to  appellant  It  Is  unnecessary 
for  us  to  determine  the  character  of  this  ac- 
tion; whether  It  la  a  suit  In  equity  to  set 
aside  the  sale  of  the  mortgaged  property, 
or  for  an  accounting,  or  an  action  at  law  for 
damages.  It  appears  from  the  record  that 
the  cause  was  tried  upon  the  theory  that  it 
la  a  suit  In  equity,  and  appellant  is  bound 
by  the  theory  he  adopted  in  the  court  below. 
Cohen  v.  Clark,  44  Mont  151,  110  Pac.  775; 
Galvln  V.  O'Gorman.  40  Mont  391,  106  Pac. 
887 ;  Dempster  t.  Oregon  Short  Line  Ry.  Co., 
37  Mont  335,  96  Pac.  717.  Upon  that  theory 
no  error  can  be  predicated  upon  the  giving 
or  refusal  to  give  Instructions.  Mo  Instruc- 
tions except  the  formal  ones  should  be  given; 
no  general  verdict  should  be  submitted ;  and, 
if  evidence  be  admitted  which  should  not 
be,  the  presumption  prevails  that  the  trial 
court  disregarded  it,  unless  it  appears  that 
It  Influenced  the  decision  in  some  material 
aspect  Bordeaux  v.  Bordeaux,  43  Mont. 
102,  115  Pac.  25;  Rumplug  r.  Rumpiug,  41 
Moot  33,  108  Pac.  10 ;  Sanford  T.  Gates,  21 
Mont  277,  53  Pac.  749. 

[4,  5]  2.  The  principal  controversy  is  over 
the  right  of  plaintiff  Moss  to  maintain  this 
action.  The  plaintiff's  allegation  that  be- 
fore commencing  this  action  he  demanded  of 
Tlllinghast  that  he  bring  it  and  that  this 
demand  was  refused  is  denied  In  the  answer. 
There  was  not  any  proof  whatever  offered 
In  support  of  the  allegation.  Counsel  for 
respondent  concede  the  general  role  to  be,  as 
heretofore  stated  by  this  court,  that  a  stock- 
holder cannot  prosecute  an  action  for  redress 
for  an  Injury 'to  a  corporation,  nnless  It  ap- 
pears that  a  demand  has  been  made  and  re- 
fused or  a  situation  Is  disclosed  from  which 
It  is  manifest  that  an  appeal  to  the  corpo- 
rate authorities  would  be  useless.  Brandt 
V.  Mcintosh,  47  Mont  — ,  130  Pac.  413.  If 
tbe  corporation  is  in  the  hands  of  a  receiver, 
the  demand  should  be  made  upon  that  officer. 
Boston  ft  Mont,  etc.,  Co,  v.  Montana  Ore 
Pur.  Co.,  24  Mont  142,  60  Pac.  990.  This  is 
the  rule  applicable  to  ordinary,  private  cor- 
porations. If,  however,  the  corporation 
which  la  in  tbe  hands  of  a  receiver  be  a 
national  bank,  the  demand  and  refusal  are 
still  necessary,  though  there  is  some  diversi- 
ty of  opinion  as  to  whether  the  demand 
should  be  made  upon  the  corporation  (Bank 
of  Bethel  V.  Pahguloque  Bank,  14  Wall.  383, 
20  L.  Ed.  840),  or  upon  the  receiver,  or  the 
comptroller  of  the  currency.  Brickerhoff  v. 
Bostwick,  23  Hon  (N.  T.)  237.  Our  Code  de- 
clares that  every  action  must  be  prosecuted 
in  tbe  name  of  tbe  real  party  in  Interest 
There  is  not  any  right  In  Mobs  to  act  for  the 
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creditors  of  the  bank,  and  he  can  only  act 
for  the  bank  Itself  by  showing  that  he  has 
made  demand  upon  the  corporation  (that  Is, 
upon  the  board  of  directors)  or  the  receiver 
in  charge,  or  the  comptroller  of  the  curren- 
cy, and  that  his  demand  has  been  refused. 
4  Thompson  on  Corporations,  4180,  4181;  10 
Cyc.  965.  The  complaint  In  this  instance 
does  not  proceed  upon  the  theory  that  de- 
mand was  excused,  but  upon  the  theory  that 
a  demand  was  necessary  and  was  actually 
made.  Whenever  a  demand  is  necessary,  tbe 
allegation  that  such  demand  was  made  and 
refused  la  an  essential  Ingredient  to  the 
statement  of  a  cause  of  action  by  tbe  stock- 
holder. O'Connor  v.  Power  Co.,  184  N.  T. 
46,  76  N.  E.  1082;  Flynn  v.  Brooklyn  C.  R. 
Co.,  158  N.  Y.  493,  63  N.  E.  520;  Cogswell 
V.  BuU,  39  CaL  320;  Besboar  v.  Chappell,  6 
Colo.  App.  323,  40  Pac.  244;  Coble  v.  Beal, 
130  N.  C.  533.  41  S.  E.  793;  Hawes  v.  Oak- 
land, 101  U.  S.  450;  26  L.  Ed.  827;  10  Cy& 
983. 

In  their  brief,  counsel  for  respondent  also 
concede  that  there  was  not  "any  right  of 
action  In  the  plaintiff  below  because  of  the 
loss  to  and  decrease  in  the  value  of  his  stock 
in  the  bunk.  A  right  of  action  based  upon 
this  ground  would  unquestionably  be  In  the 
corporation,  or  In  the  receiver  thereof- — 
citing  Ilowe  v.  Barney  (C.  C.)  45  Fed.  670; 
Hirsh  V.  Jones  (C.  C.)  56  Fed.  138;  McMul- 
len  T.  Ritchie  (C.  C.)  64  Fed.  262.  If,  then, 
this  action  Is  brought  on  behalf  of  the  cor- 
poration or  Its  creditors,  or  because  of  de- 
preciation In  the  value  of  plalntlflCs  stock, 
the  plaintiff,  In  falling  to  prove  demand  and 
refusal,,  failed  to  make  out  a  case,  and  there 
Is  not  any  attempt  to  defend  against  this 
conclusion.  It  is  unnecessary  for  us  to  de- 
termine upon  whom  the  demand  should  be 
made  in  an  action  brought  on  behalf  of  the 
First  National  Bank  of  Billings,  for,  not- 
withstanding the  complaint  alleges  that  a 
demand  was  made  upon  Tlllinghast,  plaintiff 
now  repudiates  the  Idea  that  this  Is  a  deriva- 
tive action  at  all.  It  is  Insisted  that  since 
plaintiff,  as  a  stockholder  of  the  bauk,  is 
liable  for  an  assessment  equal  to  the  par 
value  of  his  stock,  under  section  5151,  V.  S. 
Revised  Statutes  (U.  S.  Comp.  St.  1901,  p. 
3465),  he  "had  a  financial  Interest  in  the  col- 
eotlon  of  the  assets  of  the  bank,  which  In- 
terest was  personal  and  Independent  of  and 
separate  from  the  Interest  of  the  corporation 
Itself.  A  sacrifice  of  any  of  the  assets  of 
the  bauk  meant  an  equal  personal  and  In- 
dividual loss  to  the  stockholders  thereof,  en- 
tirely distinct  from  the  loss  to  the  corpora- 
tion." And  again:  "The  plaintiff  Is  under 
a  personal  liability  to  the  amount  of  the  par 
value  of  the  stock,  and  in  bringing  this  suit 
he  brought  it  for  his  own  personal  benefit" 
We  have  taken  these  excerpts  from  the  brief 
of  respondent  in  an  effort  to  state  his  theory 
of  the  nature  of  his  claim.  If  we  under- 
stand his  contention  aright,  it  is  that  Good- 
hart,  while  reoelTer,  ucrlflced  the  aecuxlty 
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held  for  the  Prather  note,  with  the  resnlt 
that  $0,700,  the  difference  between  the  amount 
realized  hj  Qoodhart  and  the  alleged  actual 
value  of  the  mortgaged  property,  has  been 
lost  to  the  funds  of  the  bank,  which  sum 
this  plaintiff,  as  a  stockholder,  will  or  may 
be  required  to  make  good  in  the  proportion 
that  his  stock  bears  to  the  total  capital  stock 
of  the  bank. 

We  would  be  reasonably  certain  that  we 
have  stated  respondent's  position  correctly, 
but  for  the  many  changes  which  appear  to 
hare  occurred  In  his  theory  of  his  ease  from 
Its  inception  to  the  final  submission  in  this 
court  As  Indicated  in  the  Quotation  from 
his  complaint  above,  he  brought  this  action 
in  the  Interest  of  himself  and  other  stock- 
holders and  the  creditors  of  the  bank.  After 
hearing  the  evidence,  the  trial  court  conclud- 
ed that  the  recovery  should  be  for  the  bank, 
Its  receiver,  Its  creditors  and  stockholders, 
while  the  Judgment  entered  was  an  ordinary 
money  Judgment  in  favor  of  plaintiff  Moss 
personally.  The  alleged  demand  upon  Til- 
Unghast  was  to  Institute  a  suit  "to  set  aside 
the  sale"  of  the  mortgaged  property,  and  the 
prayer  of  plalntlfTs  complaint  Is  that  the 
sale  "be  declared  null  and  void."  If  the  pur- 
pose of  this  suit  was  to  set  aside  the  sale, 
the  finding  in  favor  of  Currier,  who  was  a 
party  to  the  sale,  amounted  to  a  denial  of 
the  relief  sought,  while  the  Judgment  enter- 
ed In  favor  of  Moss  personally  takes  no  ac- 
count of  the  rights  of  the  other  stockholders 
or  the  creditors  of  the  bank.  Apparently 
the  Judgment  Is  in  complete  harmony  with 
the  theory  of  respondent  at  this  time,  as 
indicated  by  the  excerpts  from  his  brief 
above,  but  it  Is  without  any  foundation 
whatever  In  the  pleadings  and  contradictory 
of  the  trial  court's  conclusion.  Of  course, 
If  respondent  is  right  now  in  asserting  that 
he  brought  this  action  for  hla  own  personal 
benefit  and  for  an  Injury  which  he  suffered 
independently  of  the  bank  and  Its  creditors, 
then  it  was  not  necessary  to  allege  or  prove 
a  demand,  and  for  the  very  obvious  reason 
that  it  was  not  a  matter  of  concern  to  the 
corporatloD  at  all.  Upon  this  the  authorities 
are  uniform.  4  Thompson  on  Corporationa, 
14690. 

[I]  If  the  action  was  brought  on  behalf  of 
the  bank,  plaintiff  has  failed  because  he  has 
not  shown  a  demand  and  refusal,  or  any  ez- 
cuse  for  not  making  demand.  If  it  was 
brought  to  redress  a  grievance  peculiarly 
plalntUTs  own  or  to  recover  for  plalntiflTs 
own  benefit,  then  Ua  complaint  does  not 
state  a  cause  of  action,  and  the  general  de- 
murrer should  have  been  aostained.  The 
mere  fact  that  under  sectlmt  S151,  U.  a  Be- 
vlsed  StatQtes,  he  may  be  called  npon  to  re- 
spond to  an  assessmeat  nptm  hla  stock  is 
not  suffident  to  give  him  a  cause  of  action. 
He  cannot  anticipate  that  he  will  be  injured. 
The  bare  possibility  that  he  will  be  damaged 
is  not  sufficient  to  oitltie  him  to  a  Judgment 


Courts  cannot  adjudicate  with  referoKe  to 
events  which  may  or  may  not  tranqrire. 
There  is  not  any  allegation  that  an  assess- 
ment has  been  or  will  be  levied  upon  plain- 
tiff's stock;  neither  is  there  any  allegatkm 
that  plaintiff  has  paid  into  the  receiver's 
hands  any  sum  whatever,  or  that  be  ever 
will  be  required  or  able  to  do  so.  And  Is 
passing  It  may  be  said  that  there  Is  not  aoj 
suggestion  In  the  evidence  either  that  plalo- 
tiff  has  paid,  or  been  requested  to  pay,  any 
assessment  upon  his  stock.  If  he  has  not 
paid,  he  has  not  been  injured;  and,  if  he 
Is  never  required  to  pay.  be  never  vtll  be  in- 
jured. 

[7]  8.  Counsel  for  appellant  also  Insist  that 
the  complaint  fails  to  state  a  cause  of  action 
in  that  it  falls  to  disclose  that  Prather  is  tai- 
Bolvent  or  that  any  loss  will  result  from  the 
sale  of  the  mortgaged  property  to  Currier 
for  the  price  received;  and  this  argument 
would  be  unanswerable  but  for  the  fSsct  that 
without  objection  evidence  was  Introduced 
from  which  it  Is  fairly  inferable  that 
Prather  was  Insolvent  at  the  time  of  the 
sale,  and  that  this  mortgaged  property  was 
the  only  resource  from  which  to  obtain  pay- 
ment of  his  Indebtedness  to  the  bank.  Un- 
der such  circumstances,  after  Judgmrat,  this 
court  will  treat  the  complaint  as  amended  to 
admit  the  proof.  Lackman  v.  Simpson,  46 
Mont  518,  129  Pac.  325;  Post  r.  Liberty,  45 
Mont  1,  121  Pac.  475;  O'Brien  Gorra- 
Rock  Island  M.  Co.,  40  Mont  212^  lOS  Pac 
724. 

[8]  4.  Because  of  the  uncertainty  as  to  the 
theory  upon  which  plaintiff  has  proceeded, 
we  would  be  unable  to  make  final  disposi- 
tion of  this  case,  If  there  were  not  any  other 
errors  appearing.  On  the  one  hand,  there  Is 
much  evidence  in  the  record  dealing  with 
the  management  of  the  bank  which  is  wholly 
immaterial  upon  any  theory  of  the  case, 
while  on  the  other  we  think  the  trial  court 
committed  error  In  unduly  restricting  de- 
fendant In  the  cross-examination  of  plain- 
tiff's witnesses.  The  Issues  presented  relat- 
ed to  the  conspiracy  alleged  to  exist,  but 
which  the  trial  court  Impliedly  found  did  not 
exist ;  the  tait  market  value  of  the  mortgag- 
ed propwty;  whether  defendant  Qoodhart 
exercised  reastmable  care  to  ascertain  the 
value;  and  wheUiw  by  coerdfrn  be  toteeA 
Prather  to  sell  the  j^apertj  at  a  aaoilleei 
Any  evidence,  U  otborwiae  competent  wUd 
would  tend  to  throw  lii^t  mxm  any^  of  tbcae 
issnes  should  have  been  recdved.  Courts 
exist  to  adminlBtar  Jnstioe  at  nearly  as  may 
be,  and  to  this  end  the  tendency  of  modern 
practice  is  to  Uberaliu  Un  pnoedoze  in  oi^ 
der  that  the  very  truth  respecting  the  con- 
troversy may  be  disclosed. 

In  Knuckey  t.  Bntto  Electrie  I^.  Oo^  45 
Hont  106, 122  Paa  280^  tiiis  coort  said:  ■'Wc 
think  the  court  nndnly  restricted  the  cxoss- 
examination,  and  again  soggeet  the  pn^^ri* 
tj  o£  allowing  the  tnlleat  aoope  for  aodh  ex- 
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amlnatlonf,  to  the  end  tbat  tihe  jury  mar  be 
adTlsed  of  all  facta  baring  a  legltkoate  bear- 
ing upon  the  iwaes  preeented."  And  In 
State  T.  Biggs,  40  Mont  400.  123  Pac.  410. 
tbeee  obeerratlona  wen  made:  "The  right 
of  croes-examluatlon  la  a  substantial  one 
and  may  not  be  unduly  restricted.  It  may 
extend,  not  only  to  facts  stated  by  the  wit- 
ness In  his  original  examination,  but  to  all 
other  facts  connected  with  them  which  tend 
to  enlighten  the  Jnry  upon  the  question  in 
controrersy.  Kipp  t,  Silverman,  25  Mont. 
296.  64  Pac  884;  Hefferlln  t.  Earlman.  30 
Mont  S48,  76  Paa  767 ;  State  T.  Howard,  SO 
Mont  518.  77  Pac.  CO;  Ber.  Codes,  8  8021. 
The  rule,  necessarily  includes  questions,  the 
purpose  of  which  la  to  bring  out  facts  lllns- 
trallTe  of  the  motlTes.  blaa,  and  Interest  of 
the  witness,  or  as  reflecting  upon  his  capac- 
ity and  memory.  The  rijjit  wonld  be  of  Ut- 
ile ralne  If  Inquiry  Into  these  nutters  were 
not  iMrmltted." 

Withoot  stopidng  to  consider  separately 
each  particular  error  predicated  upon  rul- 
ings of  the  trial  court  restricting  defend- 
ants' counsel  In  their  cntts-ezamination,  we 
think  the  foregf^g  will  suffice. 

The  Judgment  and  order  are  reversed,  and 
the  eansB  la  remanded  for  further  iHoceed- 
logs  not  IncoDitstent  with  the  Tlewa  ber^ 
eatprened.- 

Berened  and  wmanded. 

BRAMTLY,  a  and  SANNEB,  eon- 
cor. 

(n  ou.  MS) 

HBNOST  T.  THOMPSON  OIL  ft  OAS  00. 
(Supreme  Court  ot  Oklahoma.   Sept  12,  1912. 
Behearing  Denied  May  6^  1913.) 

(SpUaUu  H  <ke  Court.) 

1.  AmAL  AND  QXKOB  564*)— GASX-MADn— 

TiKB  OF  Ssavica, 

A  purported  case-made,  wUcb  Is  not  served 
within  three  days  alter  the  Jndgmeat  nt  wdw 
appealed  from  Is  entered  or  withm  an  extension 
of  time  duly  allowed.  Is  a  nnlll^.  and  cannot 
be  considered  by  this  court 

[iM.  Note.— For  other  cases,  see  Appeal  and 
Bftor.  Cent  Dig.  f|  25^-^606^  2565^m; 
Dee.  Dig.  1  564.*] 

S.  Afpul  avD  BaaoB  (|  614*)— Yoin  Oaaa* 
Madx  aa  TnaHSGun  —  OBetuicats  bt 
Clebk. 

Where  a  case-made  has  been  held  void  be- 
cause not  signed,  settled,  and  allowed  In  time, 
and  where  the  clerk  <rf  die  trial  eoort  has  failed 
to  attach  any  certtflcate  thereto,  but  instead 
attests  the  signature  of  the  trial  judge  to  the 
judfe'i  certlflcate  to  the  case-made,  such  record 
cannot  be  conridwred  as  a  transcript  of  the 
record  oC  tlie  conit  bdow»  and  this  ooort  can- 
not emsider  the  same. 

[Ed.  Note.— For  other  cases,  ses  Appeal  and 
Brror,  Cent  Dig.  11  2708-2113;  Dee.  Dig.  | 
«14.*] 

OomndaakHierB*  Oidnlon,  DivlsUm  No.  1. 
Brrw  from  Distilct  Court,  Creek  County; 
W.  Ifc  Bamum,  Judge. 


Action  by  the  Tbompara  OU  ft  Qas  Com- 
pany against  WlUlam  C.  Hengs^  as  curator 
of  JoB^  A.  Hoigst.  a  minor.  Judgment  for 
plalntll^  and  defendant  brings  error.  Dla- 
mlaaed. 

Frank  Mars,  of  Sacramento,  OaL,  Oeoiw 
Ii.  Burke,  and  W.  Morris  Harrison,  both  of 
Sapnipa,  for  plaintiff  in  error.  Preston  C 
Weet,  of  Muskogee,  for  defendant  in  error. 

SHARP,  a  On  May  11.  1910,  in  the  dis- 
trict court  of  Creek  county.  Judgment  was 
rendered  in  &vor  of  the  defendant  in  error 
against  the  plaintiff  In  error  for  12,263.75 
and  Interest  on  account  of  a  refund  due 
plaintiff  for  moneys  advanced  on  an  oil  and 
gas  mining  lease  upon  a  portion  of  tlie  allot- 
ment of  said  Joseph  A.  Hengst.  the  lease 
never  having  been  approved  by  the  Secretary 
of  the  Interior,  and  no  title  therein  or  rights 
thereunder  ever  having  veeted  In  the  said 
oil  and  gas  company.  Upon  the  rendering 
of  judgment  in  favor  of  plaintiff,  defendant 
asked  and  obtained  an  extension  of  60  days 
In  which  to  prepare  and  tender  a  case-made. 

[1]  A  purported  case-made  was  served  upon 
counsel  for  defendant  in  error  August  6. 
1910,  26  days  after  the  expiration  of  the 
eztendon  of  time  fixed  in  the  decree  of  the 
court  No  application  for  a  farther  exten- 
sion of  time  was  asked  or  granted.  As  has 
been  repeatedly  held  by  this  court,  a  party 
de^ring  to  appeal  has  three  days  by  statute 
in  which  to  serve  a  case-made  after  the  Judg- 
ment or  order  appealed  from  Is  entered,  and 
unless  such  case-made  is  served  within  that 
time,  or  within  an  extension  of  time  allowed 
by  the  Judge  or  court  within  said  time,  the 
case  will  not  Im  omaldered  In  tbls  court 
Board  of  Com'n  t.  Porter  et  aL,  19  Okl.  173, 
02  ^e.  1S2;  Devault  et  al.  t.  Mendiants' 
Exchange  Bank,  22  Okl.  624,  96  Pac.  342; 
Bettls  V.  Carglle  et  aL,  28  Okl.  301,  100  Pac. 
436;  BlllB  T.  Carr  et  al.*  25  OkL  874,  108 
Pac.  1101 ;  Lankford  t.  Wallace,  26  Okl.  857, 
110  Paa  672;  Carr  t.  Thompeon  et  aL,  27 
OkL  7,  110  Fao.  667:  Oowan  v.  MaxweU,  27 
OkL  87,  111  Pac.  388 ;  London  ft  Lancashire 
Fire  Ins.  Co.  t.  CummlngB  et  aL,  23  Okl.  126, 
99  Pac  664;  McCoy  t.  McCoy  et  ai^  27  OkL 
371,  112  Pac.  1040;  MAddox  t.  Drake,  27 
OkL  418,  112  Pac  960;  Wlllson  v.  WUlson, 
27  Okl.  419.  112  Paa  970;  Arnold  r.  Moss, 
27  Okl.  624,  112  Paa  995. 

The  Judge's  oerdflcate  redtea  that  the  case- 
made  was  duly  served  In  due  time ;  but  this 
Is  not  suffidoit,  as  a  certlflcate  of  a  trial 
Judge  to  the  case-made  Imports  only  the 
tmthfnlneea  of  the  preceding  statements  in 
the  case  made.  In  the  abeoice  of  an  order  of 
the  court  extending  the  time  In  which  the 
plaintiff  In  ema  could  serve  a  case-made, 
service  thereof  could  not  be  made  beyond  the 
time  originally  flxed ;  and  a  failure  to  serve 
within  that  time  renders  Uie  caee-made  void, 
and  this  court  Is  without  Jurlsdictton  to  r»> 


Toe  vXMm  eeses  see  sssm  to^  sad  Metln  NW  BBB  la  Deo.  Pig.  *  Am.  Dig.  KufVn.  Secies  ft  Rep^  ladezss 
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\lew  any  qnesUon  attempted  to  be  presented 

thereby. 

[2]  The  case-made  contains  no  oerUflcate 
of  the  clerk,  but  instead  merely  an  attesta- 
tion of  the  trial  Judge's  certificate,  hence 
cannot  be  considered  ,aa  a  transcript  of  the 
record,  and  we  cannot  therefore  review  such 
errors  as  might  appear  npon  the  record 
proper.  Oity  of  Wagons  et  aL  t.  Gibson 
et  al.,  32  Okl.  14,  121  Pac.  62S. 

For  the  reason  stated,  the  petition  is  error 
should  be  dlsmlased. 

FEBOUBIAM.  Adopted  in  wnol«b 

tfS  OU.  lOO 
SMTSER  &  McCORMICK  t.  HUDSON. 

<8apreme  Court  of  Oklaboma.  March  11, 1913. 
Behearing  Denied  May  0,  1&13.) 

(ByUahiu  by  the  Court.) 
APFEAI,  and  EBBOB  ({  323*>— PABTDtS— DlS- 
KISSAX.. 

A  petition  in  error  by  one  of  eevera.!  de- 
fendaDts  against  whom  judgment  was  entered 
jointly  for  the  recovery  of  a  sped  fled  sum,  to 
which  the  other  defendants  are  neither  made 

Sartiea  plaintiff  nor  defendant  in  error,  most  be 
Ismissed  for  want  of  necessary  parties. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  1796.  1798-1806;  Dec 
Dig.  i  823.*] 

Error  from  District  Court,  Pawnee  Coun- 
ty; L.  M.  Poe,  Judga 

Action  by  Frank  Hudson  against  Smyser 
A  McCormick  and  others.  Judgment  for 
plaintiff,  and  from  an  order  denying  motion 
of  defendants  named  for  new  trial  tb^  aiona 
bring  error.  Usmissed. 

Henry  S.  Jolmston,  of  Foxy,  for  plalntiits 
in  error.  W.  I*  Bagleton,  of  Norman,  for 
defendant  In  error. 

DUNN,  J.  This  case  presents  error  from 
ihe  district  court  of  Pawnee  county.  Novem- 
ber 1,  1910,  the  said  court  rendered  a  Joint 
Judgment  against  tbe  Arkansas  Valley  Town- 
site  Gonyiany  and  H.  C  Hanna,  who  were 
held  liable  upon  a  certain  promissory  note. 
From  an  order  of  the  court  denying  a  motion 
fW  new  trial  of  Smyser  ft  McCormick,  appeal 
has  been  lodged  In  this  court 

The  defendant  tn  error  now  moves  to  dis- 
miss the  cause  upon  the  ground  of  n<mJoiD' 
der  of  proper  parties^  The  record  shows  tliat 
the  motion  whidi  was  denied  was  filed  on 
behalf  of  Smyser  ft  McCorndck,  and  time  to 
make  and  serve  case  was  granted  to  them 
alone,  and  the  case-made  was  served  upon 
the  defendant  in  error,  Frank  Hudson,  only, 
and  that  the  time  and  place  of  settling  and 
signing  tbe  case-made  was  not  served  npon 
nor  waived  by  any  of  the  other  defendants. 
Hence  it  follows  from  tbe  uniform  holding 
of  this  court  in  a  large  number  of  cases  that 
the  motion  to  dismiss  must  be  sustained. 
BuUen  V.  Hudson  et  aL,  81  OU.  818, 124  Pac. 


1;  Seton  v.  Hudson,  81  OU.  S20,  12i  Vmc  1. 
Tbe  aiipeal  Is  aooordingly  dIemlsMd. 

HATES,  a  J.,  and  TUBNEB  and  KAXt, 
JJ.,  concur.  WILUAM S,  abaent. 

CM  OU.  41) 

JOHNSTON  et  aL  V.  CHAFMAI7  ct  iL 
(Supreme  Court  of  Oklahoma.  April  23;  18124 

(Syllabut  by  the  Court.) 

1.  PiXADIHG  (8  428*)— OBJICTIOH— EVIDESCE. 

Where  tbe  sufficiency  of  a  petition  is  chtl- 
lenged  solely  by  an  objection  to  the  introdm.- 
tion  of  evidraice  thereunder,  such  objectioii,  not 
being  favored  by  the  courts,  should  genotllr 
be  overmled,  unless  there  is  a  total  failnre  to 
allege  some  matters  essential  to  the  reUd 
sought,  and  should  seldom,  if  ever,  be  sostBiited 
when  the  allegations  ate  simply  incomplete,  ia- 
definite,  or  conclusions  of  law. 

[Ed.  Note.— For  other  cases,  see  Plea£i«, 
Cent.  Dig.  U  1433-1436;  DeeTBig  |  428;*  Tn- 
al.  Cent  l>ig.  |  21».] 

2.  SnmciBiTCT  of  IEtiobncb. 

ilvidence  examined,  and  Md  sufficient  ti» 
support  tbe  verdict  and  judgment  rendered 
thereon. 

Error  from  the  County  Court  of  Washing- 
ton County;  A.  S.  Dnmenil,  Judge. 

Action  by  A.  Chapman  and  another  against 
H.  G.  Johnston  and  others.  Judgmoit  for 
plaintiffs,  and  defoidants  bring  anor.  Af- 
firmed. 

Teasey  ft  Bowland  and  J,  D.  Tttlbott  «n 
of  BartlesvlUe,  for  plhlntlfb  In  error.  J.  B. 
Charlton  and  A.  F.  Vandeveater,  both  oC 
Bartlesvlll^  for  d^raidants  in  errw. 

KANB,  J*  TMb  was  an  acUon  npon  an  ac- 
count stated,  comm^ced  by  the  defondanti 
in  error,  plalntUFs  below,  against  the  plain- 
tiffs in  error,  defendants  below.  Upon  trial 
to  a  Jury  there  was  a  verdict  for  the  plain- 
tUCs,  upon  which  Judgment  was  rendered,  to 
reverse  which  this  proceeding  in  error  was 
commenced. 

[1]  The  first  assignment  of  error  Is  to  tbe 
effect  that  the  court  erred  in  overrun^  an 
objection  to  the  introduction  of  any  testi- 
mony, Tipon  the  ground  that  the  petition  does 
not  state  facts  soffldent  to  constitute  a  cause 
of  action.  After  setting  oat  the  allegatiwi 
claimed  to  be  defective  coonsel  says:  *Thia 
la  merely  the  statonent  of  a  conclndon  by 
the  pleader."  In  Hogan  t.  Bailey.  27  OU. 
IS.  110  Pac.  890,  It  was  hdd  that.  **wbeie 
the  suffldraicy  of  a  petition  Is  cliallciiged 
solely  by  an  objection  to  the  introduction  of 
evidence  ttiereund^,  such  objection,  not  be- 
ing favored  by  the  oonrts^  should  generally 
be  overruled,  unless  there  is  a  total  failure 
to  allege  some  matters  essratial  to  the  re- 
lief sought  and  should  seldom,  if  ever,  be 
sustained  when  the  allegations  are  simply  in- 
complete, indefinite  or  conflusions  of  law." 
To  the  same  effect  Is  Marshall  et  nL  t.  Buy- 
mler  et  aL,  18  OkL  264,  74  Pac  S6& 
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[t]  Ite  next  aaalgDment  of  error  la  to  tbe 
effect  that  the  court  erred  In  oTermling  the 
demnrcar  to  the  eTidenoe.  We  faave  examin- 
ed tbe  record,  ud  are  of  the  opinion  ttiat 
the  evidence  ceeatmablar  supports  tbe  rerdlct 
of  the  Jury. 

Other  contenttons  adraneed  in  the  brief  of 
platntlff  In  error  have  been  considered,  and 
foimd  80  far  untenable  Oiat  their  dlscnsidoD 
will  serve  no  nseful  purpose. 

Tbe  Jodsment  of  the  court  below  is  afflim- 
•d.  AU  the  Justices  concur. 


(S8  OkL  44) 

COLONIAL  JKWELRY  GO.  T.  BROWN 
et  aL 

(Supreme  Court  of  CMilaboma.  April  2%  1918.) 
f8vttabu§  &v  the  Court.) 

ETIDX.1CX  ({  444*)~FaBOL— GOHTKAOTS. 

Evidence  offered  for  the  purpose  of  >how- 
iag  that  a  written  instrument  was  delivered 
oouditionallj  doei  not  coaititate  contradictiiig 
or  varjrioc  a  written  Instrument  bj  parol 
Such  evidence  does  not  tend  to  abow  any  mod- 
ification or  alteration  of  the  written  agreement, 
but  that  it  never  became  oi>erative,  and  that 
its  obligation  never  commmoML  A  written  eon- 
tract  muat  be  in  force  to  make  it  sobjeet  to  tlie 
parol  evidence  rule. 

[Ed.  Note.— For  other  eases,  lee  Evidence. 
Cent  Dit.  U  Ifl2fr-1M4,  209;   De&  Dig.  f 

Error  from  tbe  County  Court  of  Pontotoc 
County;  Conway  O.  Barton,  Judges 

Action  hr  the  Oolonlal  Jewelry  Company 
■gainst  J.  W.  Brown  and  another,  doing 
buiineei  under  the  firm  name  of  Brown  & 
Johnaim,  etc:  Judgment  for  def^idant^  and 
plaintiff  brings  error.  Affirmed. 

Thomas  P.  Holt,  of  Ada,  for  plalntUE  In 
error.  I.  M.  King  and  J.  W.  Dean,  both  of 
Ada,  for  defendants  in  emw. 

KANE,  J.  This  was  an  action  commenced 
by  the  plaintiff  In  error,  plaintiff  below, 
against  the  defendants  In  error,  defendants 
below,  upon  a  Jewelry  contract  or  order.  At 
the  commencement  of  the  acUon,  an  order 
of  attachment  was  Issued  upon  an  affidavit 
of  the  plaintiff,  to  tbe  effect  that  thb  defend- 
ants were  attempting  to  dispose  of  and  oth- 
erwise conceal  their  property  with  intent  to 
hinder  and  delay  plaintiff  In  collecting  its 
debt,  and  was  otherwise  violating  the  Bulk 
Sales  Law  of  the  state  of  Oklahoma  (Comp. 
Laws  1909.  H  7908-7910).  The  defendants 
admitted  the  execution  of  the  contract  sued 
upon,  but  alleged  Uiat  the  same  was  placed 
In  the  hands  of  the  defendants  under  an 
agreement,  whereby  it  was  not  to  become 
effective  until  five  days  after  its  execution, 
during  which  time  the  defendants  were  at 
liberty  to  cancel  the  order.  They  further 
alleged  that  the  goods  were  shipped  before 
the  expiration  of  the  five  days,  lotwlthstand- 
lug  the  defendants  In  the  meantime  had  no- 
tifled  the  plaintiff  that  th^  did  not  want 


the  goods  described  tn  the  oirder,  and  re- 
quested it  to  cancel  the  same.  They  far- 
ther aUeged  that  they  bad  in  no  way  vio- 
lated the  Bulk  Sales  Law  of  Uie  state  of 
Oklahoma,  and  that  no  grounds  for  attach- 
ment existed,  and  that  by  reason  of  the 
wrongful  suing  out  of  the  same  they  had 
been  damaged  In  the  sum  of  fSOO.  Upon  a 
trial  to  a  Jury  upon  the  molts,  a  verdict 
was  returned  for  the  defendants  in  tbe  sum 
of  $100  and  the  dissolution  of  the  attach- 
ment^ upon  which  Judgment  was  duly  enter- 
ed, to  reverse  which  this  prooeedti^  in  error 
was  commenced. 

Counsel  for  plaintiff  in  error  presents  his 
grounds  for  reversal  under  three  heads,  as 
follows :  "(1)  The  trial  court  erred  when  it 
permitted  def«idants  to  introduce  parol  evi- 
dence to  contradict  and  vary  the  terms  of  a 
written  contract,  by  which  evidence  a  ver- 
bal agreement  was  shown  different  from  the 
written,  but  not  incorporated  therein,  and 
made  prior  to  and  contemporaneous  with  the 
written  Instrument  (2)  The  trial  court  erred 
tn  giving  tbe  instructions  that  were  given. 
(3)  The  trial  court  erred  In  refusing  to  give 
the  special  Instructions  asked  for  by  the 
plaintiff."  Counsel  states  his  position  in  his 
brief  in  effect  as  follows:  When  defendants 
signed  the  contract  sued  upon,  the  same  be- 
came and  was  a  binding  obligation,  and  was 
not  subject  to  countermand,  especially  aft« 
the  order  had  been  recdved  and  the  goods 
delivered  to  an  express  company  for  deliv- 
ery to  defendants  as  per  order ;  and  defend- 
ants are  estopped  from  setting  up  a  different 
verbal  agreement  made  prior  to  and  contem- 
poraneous with  the  written  contract,  where- 
by i^e  contract  was  not  to  take  effect  until 
the  m^ber  of  the  partnership  who  signed 
the  same  could  see  tbe  other  partner  and  dis- 
cuss with  him  the  deal,  and  parol  testimony 
tending  to  prove  said  agreement  was  unaae»- 
Uonably  inadmissible  and  this  ma  propoii- 
tion  Involves  the  whole  case. 
'  We  do  not  understand  that  evidence 
offered  for  tbe  purpose  of  showing  that  a 
written  instrument  was  delivered  condition- 
ally constitutes  contradicting  or  varying  a 
written  instrument  by  parol.  Such  evidence 
does  not  tend  to  show  sny  modification  or 
alteration  of  the  written  agreement,  but  that 
it  never  became  operative,  and  that  its  ob- 
ligation never  commenced.  A  written  con- 
tract must  be  in  force  to  make  it  subject  to 
tbe  parol  evidence  rule. 

Such  a  contract  cannot  become  a  bind- 
ing obligation  until  It  has  been  delivered. 
Its  delivery  may  be  absolute  or  condltionaL 
If  tbe  latter,  then  it  does  not  become  a  bind- 
ing obligation  until  the  condition  upon  which 
its  delivery  depends  has  been  fulfilled.  To- 
vera  v.  Parker,  128  Pac.  101 ;  Horton  v.  Bird- 
song,  129  Pac.  701.  In  liyous  v.  Stills,  97 
Tenn.  514,  37  S.  W.  280,  It  was  held:  "When 
an  nncondltioDal  note  is  given  for  the  pur- 
chase of  certain  property,  parol  evidence  is 
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admisiible  to  ahow  an  option  on  the  part  of 
the  pundiaBer  to  rescind  the  sale  within  a 
curtain  time,  aa  tills  does  not  contradict  the 
note,  bnt  sets  up  an  independent  agreement 
made  at  the  same  time,  that  upon  a  condition 
or  contingency  the  note  was  to  become  void." 
Ur.  Joyce  in  his  Defenses  to  Oommercial  Pa- 
per (section  S12)  makes  the  distinction  be- 
tween the  two  classes  of  cases  rery  dear : 
"No  rule  is  more  elementary  than  that  pa- 
rol contemporaneous  evidence  Is  Inadmissible 
to  ctmtradict  or  Tary  the  terms  of  a  written 
Inatroment  But  the  rule  is  almost  equally 
well  settled  that  parol  evidence  may  be  giv- 
en to  prove  the  existence  of  any  separate 
parol  agreement  coustltntlng  a  condition  pre- 
cedent to  the  attaching  of  any  obligation  un- 
der the  written  instrument  This  is  not  to  va- 
ry or  contradict  a  written  instrument,  but  to 
prove  tliat  no  contract  was  ever  made ;  that 
its  obligation  never  commenced."  As  the  in- 
structions refused  and  given  are  objected  to 
upon  the  theory  that  the  first  contentlott  of 
plaintiff  In  error  is  correct,  what  we  have 
already  said  disposes  of  such  assignments  of 
error.  Counsel  for  plalntUt  in  error  in  con- 
clusion says  that  "we  submit  th^e  was  no 
evidence  to  sustain  a  verdict  of  f  100  against 
plaintiff  for  the  wrongful  suing  out  of  said 
attachment"  We  have  examined  the  evi- 
dence, and  are  of  the  oi^nlon  that  It  reason- 
ably tends  to  aopport  the  verdict  at  tbe 
Jury. 

The  Judgment  of  the  court  below  la  there- 
fore affirmed.  All  the  Justices  concur. 


(SS  Okl.  40) 

FI.  SMITH  &  W.  R.  CO.  v.  SOLSBEBGER 
et  aL 

(Supreme  Court  of  Oklahoma.   April  22,  1913.) 

(Syllalnu  bv  the  Court.) 

PLBADino  ({  290»)— Agkhct— Vbbipiw)  Peti- 
tion—Adussibilitt  or  Evidence. 

Where  the  petition  positlTely  alleges  the 
appointment  and  authority  of  an  agent  and 
the  reply  thereto  is  an  unverified  general  denial, 
the  allegationt  of  appointment  and  authority 
of  the  agent  are  taken  to  be  true,  and  evidence 
tending  to  dispute  aocb  allegation  Is  properly 
excluded. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Oent  Dig.  11  86»-8e8,  886%;  Dee.  Dig.  I 
290l*] 

Error  from  the  County  Court  of  Okfuskee 
County ;  T.  T.  Doyl^  Judge. 

Action  by  John  Solsberger  and  others 
against  the  Ft  Smith  &  Western  Railroad 
Company.  Judgment  for  plaintiffs^  and  de- 
f mdaitt  brings  errox.  Affirmed. 

0.  B.  ft  H.  P.  Warner,  of  Ft  Smith,  Ark., 
and  J.  B.  Patterson,  of  Okemah,  for  plaintiff 
in  error.  W.  A.  Hoser  and  O.  B.  Conner, 
both  of  Okfimah,  tor  defendants  in  error. 

KAinn,  J.  This  was  an  action  commenced 
by  the  defendants  In  error,  plaintiffs  below. 


against  the  plaintiff  in  ^rot,  defendant  be- 
low, to  recover  a  certain  sum  allied  to  be 
doe  the  plaintiffs  for  servlcea  rmdered  by 
them  In  attending  an  Injured  employ^  of 
the  defendant,  in  pursuance  at  an  oral  eoii' 
tract  made  by  a  section  foreman  of  the 
defendant  Upon  trial  to  a  jury  there  was 
a  verdict  for  plaintiffs,  upon  which  Judgmoit 
was  duly  entered,  to  reverse  which  this  pro- 
ceeding in  error  was  commenced. 

The  petition  contained  an  allegatSon  to 
the  effect  that  the  section  foreman  was  tiw 
agent  of  the  defendant,  with  full  authority 
to  bind  the  railway  company  in  tlie  manner 
stated  in  the  petition.  The  answer  was  an 
unverified  general  denial  Upon-  trial  the  de- 
fendant attempted  to  introduce  evidmce 
tending  to  limit  the  scope  of  the  sectimi  fore- 
man's authority,  as  alleged  in  the  pedtlrai; 
whereuiKin,  an  objection  was  sustained  to  tbe 
Introduction  of  such  evidence,  upon  the 
ground  that  by  virtue  of  section  S64S  of 
the  Compiled  Iaws  of  OkUihoma  1909  the 
question  of  the  appointment  and  antboiity  of 
the  agent  must  be  taken  u  trua  This  ob- 
jection was  well  taken.  The  statute  provides 
that:  "In  all  actions,  allegations  of  the  exe- 
cution at  written  instruments  and  indorse- 
ments thereon  of  the  existence  of  a  corpwa- 
tion  or  partnership,  or  of  any  wppolntnwnt 
of  authority,  or  the  correctness  of  any  ac- 
count duly  verified  by  the  aflOdavlt  of  the 
party,  his  agent  or  attorney,  ahaU  be  taka 
as  true  unless  the  denial  of  the  same  be 
verified  by  the  affidavit  of  the  party,  his 
agent  or  attorney."  The  statute  itself  seems 
to  constitute  a  complete  answer  to  tlw  con- 
tention of  counsel  for  plaintiff  in  ^ror.  The 
unverified  general  denial  did  not  put  in  is- 
sue the  question  of  the  appointment  or  au- 
thority of  tbe  agent  and  therefor^  as  the 
statute  provides,  it  '^hall  be  taken  as  true." 
The  cases  of  Long  v.  Shepherd,  130  Pac  131, 
and  Hughes  r.  Carlton,  6  Kan.  App.  386,  48 
Pac  444,  are  exactly  In  point  In  the  latter 
case  it  was  held:  "Where  the  answer  posi- 
tively alleges  the  appointment  and  authority 
of  an  agent  to  collect  money  due  upon  tbe 
note  and  mortgage  sued  upon  and  a  plea  of 
payment  to  sudi  agent,  and  the  reply  there- 
to is  a  general  denial  without  any  verifica- 
tion, the  allegations  of  appointment  and  au- 
thority of  the  agent  are  taken  to  be  tme  and 
no  evidence  In  support  thereof  la  necessary." 

The  Judgment  of  tbe  court  below  is  af- 
firmed. AU  the  Justices  concur. 


01  OkLIO 

KINNET  V.  HBATHBRINOTON  ct  mL 
(Supreme  Court  of  Oklahoma.    Jan.  21,  Ifllt; 
On  Rehearing.  Hay  6.  1913.) 

(BvUalits  iv  the  ConrtJ 

1  MoKTOAGEs  (j  32*)— Deeds. 

Under  section  12,  c  8,  p.  96,  Seaa.  Tmw 
1S67.  aectioa  1196,  Oamp.  Lews  19091,  a  deed 
absolnte  upon  its  ikce,  bnt  Intended  to  be  de- 
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fiftaibla,  Ib  a  mortfafe.  and  a  court  of  cqoltr  1« 
nqnind  to  m  dacree  It 

[Bd.  Note.— For  other  caaei,  aee  .Uortnseib 
Oant  Die  IS  0D-«6.  W^;  Dec.  Dtf.  |  32*J 

S.  UowxQAOwm  (I  S2*>— Dbxi>— "DinAaiBLB." 

A  quitclaim  aeea  abaolatc  opon  its  face, 
recitinj  receipt  of  a  conaideration  of  93,000, 
was  executed  and  deliverad  bj  the  ward  of 
plaintiff  to  a  grantee  who  afterwards  died  and 
whose  administrator  and  heirs  claimed  the  land 
under  and  virtue  thereof.  On  the  trial  of  a 
case  brought  to  set  the  same  aside,  and  to  have 
the  title  restored  to  the  crantor,  the  facts  and 
findings  of  the  oonrt  disclosed  that  the  grantor 
had  Iwen  baving  troable  with  a  ooncem  which 
claimed  rights  npon  and  were  crossing  the 

E remises  against  the  owner's  will,  and,  be* 
eving  that  some  Indefinite  advantage  might 
come  to  him  by  reason  of  the  conveyance,  be 
ccecnted  the  same  to  the  grantee,  who  was  at 
that  time  and  had  been  for  a  long  time  prior 
thereto  his  confidential  frioid.  No  considera- 
tion whatsoever  was  in  fact  paid  for  the  land, 
and  the  transfer  was  not  Intended  by  either 
of  the  parties  to  be  a  sale  nor  a  gift;  the 
grantee  never  bad  nor  made  any  claim  of  right, 
title,  nor  Interest  in  the  land,  bot  distinctly 
and  specifically  disavowed  having  any  interest 
therein ;  nor  did  he  take  possession  of  the  same 
nor  of  any  part  thovof.  bnt  the  grantor  con- 
tinned  in  its  complete  possession  and  bad  con- 
tlnoed  to  improve  and  pay  the  taxes  and  tba 
interest  on  the  mortgage  thereon.  BM,  that 
it  was  not  the  intention  of  either  of  tiie  parties 
that  the  grantor  was  to  be  divested  of  any  til 
the  beneficial  Interest  in  the  land  nor  the  gran- 
tee to  reerive  It,  and  that  the  deed  was  in- 
tended by  bodi  to  be  defeasible,  and  npon  time- 
ly application  on  these  HctB,  there  being  found 
nothing  doe  grantee,  his  estate  or  bis  heirs,  it 
Is  the  du^  of  a  court  of  equi^  to  hold  the 
deed  to  be  a  mortage  and  cancel  ft 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
G«L  Dig.  H  60-06.  84r«4;  Dec.  Dig.  |  82.* 

For  other  definitlMUi^  see  Wwds  and  Phrases, 
ToL  2,  p.  1981.] 

Ob  Bshsaringi 

S.  Apfkax,  AMD  Ebbob  (I  1100*)— Necessity  of 
DzciBion— Lose  of  Jubibdiotion. 

Section  Start  7,  of  the  Gonstitution  (par- 
asraph  190,  Williams*  Ann.  Const  OkU.  is 
directory,  and  this  court  does  not  lose  Jnrudle- 
tion  to  determine  and  render  Jndgnunt  In  a 
case  after  the  lapse  of  six  nMnfhs  from  the  date 
•fits  submission. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Srror,  Cent  Dig.  |  4380;  Dec  Dig.  {  UOO.*] 

Error  from  the  District  Ooiii^  Pawnee 
County;  I*.  M.  Poe,  Judge. 

Action  by  Michael  J.  McNeal.  by  bla  guard- 
Ian,  David  Kinney,  against  J.  F.  Heatherlng- 
ton,  as  administrator,  etc.,  and  others.  Judg- 
ment for  defendants,  and  plalntlBf  brings  er- 
ror. Reversed  and  remanded,  and  petition 
tot  rehearing  denied. 

Charles  J.  Wrlgbtsman,  of  Tulsa,  Victor 
O.  Johnaoii,  of  Shoshone,  Idaho,  Louis  S. 
Wilson,  ct  Baton,  N.  M.,  and  Deverenx  & 
HUdretb,  (tf  Gathrle^  for  plaintiff  In  error. 
TV^  Blalca^  of  Tnlaa,  for  defbndantB  fn  er- 
ror. 

DUNN,  J.  nils  case  presents  vror  txovn 
the  district  court  of  I^wnee  conn^.  Feb- 
maxy  29.  1908,  Hicbad  J.  H^cNeal,  by  and 
tbrongb  his  duly  annlnted  guardian,  David 


Kinney,  brought  his  action  against  J.  F. 
Heatherlngton,  as  the  administrator  of 
Henry  A  OUCord,  deceased,  and  against  Uie 
snrriving  heixa  of  the  said  decedent  The 
object  of  the  suit  and  the  primary  facts  ap<m 
which  reliance  la  based  for  recovery  are  best 
set  forth  In  the  petition  of  plalnttit,  which 
in  part  reads  as  follows:  "That  on  Decem- 
ber 16, 1907,  by  the  conslderatifm  of  the  conn- 
ty  court  of  said  county,  Michael  J.  McNeal 
was  tOund  and  adjudged  mtfitally  Incompe- 
tent to  manage  his  property,  and  the  plaintiff 
was  fully  and  regularly  appointed  as  his 
guardian.  That  thereafter,  on  December  21, 
1007,  the  plaintiff  gave  bond  as  required  by 
law  and  letters  of  guardianship  Issued  to 
him  and  the  plaintiff  thereby  became,  ever 
since  has  been,  and  still  Is,  the  duly  ai^)olnt- 
ed.  Qualifled,  and  acting  guardian  of  the  pw- 
Bon  and  the  estate  ot  tbB  said  Michael  J. 
McNeal  •  •  •  That  on  and  for  snnc 
time  prior  to  the  13th  day  of  Februarr,  1907, 
the  said  Michael  J.  McNleal  was  of  nusound 
mind  and  was  possessed  of  and  nnder  the  In- 
fluence of  delusions  In  refWence  to  the  said 
land,  one  of  which  dehisloiiis  was  that  be  {tUt 
said  McNeal)  was  enc<Mnpassed  1^  enemies 
who  were  lying  In  wait,  seeking  to  destroy 
the  buildings  upon  said  premises  by  setting 
them  on  fire,  and  the  said  McNeal  was  pos- 
sessed of  and  under  the  influence  of  dela 
slons  persoading  him  that  his  neighbors  wer» 
enemies  and  were  plotting  against  him  (tbL 
said  UiiNeal)  and  against  his  prt^terty,  and 
w^re  seddng  <vPortnnlty  to  injure  him  and 
to  destroy  bis  property.  That  aaid  fears  and 
apprehensions  were  without  foundation  in 
fhct  and  without  any  reasonable  foundation 
whatsoever,  but  were  mere  delostons  and 
were  due  to  the  unsoundness  of  mind  of  the 
said  McNieaL  That  mx  and  for  some  days 
prior  to  said  Fabmary  IS,  1807,  there  was 
pending  certain  litigation  between  the  said 
McNeal  and  certain  other  parties  having  a 
lease  on  the  aforesaid  prrailsea,  for  oil  and 
gas.  That  said  litigation  was  commenced 
February  1,  1907.  by  said  lessee  to  enjoin 
the  said  McNeal  ftwn  Interfering  with  a 
rifl^t  of  way,  dalmed  by  the  said  lessee  over 
and  across  tibe  premises  aforesaid  and  sought 
to  be  used  by  the  said  lessee  In  going  to  and 
from  other  leasehcdds.  That  at  the  enn- 
meaceinent  of  said  litigation  an  InJwictimi 
was  obtained  sai^  lessee  against  the  said 
McNeal,  which  writ  of  injunction  was  served 
upon  McNeal  February  4^  1907.  That  there- 
by the  said  M(^eal  was  frlghtoied  and  in- 
timidated by  threats  which  he  beUered  had 
been  made  to  arrest  and  Imprison  him  (the 
said  McNeal)  for  aUeged  vlohttlons  of  the 
said  Injunction.  That  said  fears  and  conduct 
of  the  said  McNeal  were  due  to  his  nusoand- 
ness  of  mind  and  his  inability  to  understand 
the  nature  and  force  and  effect  of  said  pro- 
ceedings and  to  the  delnidons  possessing,  con- 
troUlng,  and  Influencing  the  mind  of  the 
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mSA  McNeaL  For  the  reaBcnn  aforesaid, 
McNeal  was  In  fear  of  belo^;  arrested,  and 
tbat  opon  being  arrested  he  would  not  be 
able  to  give  bond  for  his  release,  and  that  he 
would  be  kept  and  confined  In  Jail,  and  tbat 
during  said  confinement  his  property  would 
he  wasted  and  destroyed.  That  all  said 
fears  and  apprehensions  were  without  foun- 
dation in  fact  and  had  no  reasonable  founda- 
tion whatsoever,  but  were  iDcident  to  the  un- 
soundness of  mind  of  the  said  McNeal,  and 
Induced  by  the  excited  and  distorted  imagi- 
nation of  the  said  McNeal,  and  by  the  delu- 
sions controlling  and  influencing  him,  and  by 
his  la(^  of  comprehension  and  his  inability 
to  understand  the  proceedings  and  facts 
hereinbefore  mentioned.  That  on  tlie  13th 
day  of  February,  1907,  the  said  Michael  J. 
McNeal,  because  of  the  aforesaid  unsound- 
ness of  mind  and  induced  by  the  delusions, 
fears,  and  apprehensions  aforementioned  and 
for  the  purposes  hereinafter  set  forth,  ex- 
ecuted a  certain  quitclaim  deed  of  convey- 
ance purporting  to  quitclaim  and  convey  the 
aforesaid  premises  to  the  afwesaid  Henry 
Ulfford.  •  •  ♦  That  the  expressed 
consideration  In  said  deed  was  the  sum  of 
$3,000,  but  In  truth  and  in  fact  said  convey- 
ance was  merely  colorable  and  wholly  with- 
out consideration,  except  as  hereinafter  stat- 
ed, and  no  sums  of  money  or  other  thing  of 
value  was  ever  paid  or  promised  therefor  by 
the  said  Henry  Jl  Qlfford,  nor  was  any  sum 
of  money  or  other  property  or  thing  of  value 
received  therefor  by  the  said  Michael  J.  Afc- 
Neal.  That  the  purpose  of  the  said  Michael 
J.  McNeal  In  executing  said  deed.  In  so  far 
as  the  said  Michael  J.  McNeal  was  competent 
and  able  to  entertain  a  purpose,  was  to  place 
said  property  of  record  In  the  name  of  the 
said  Henry  A.  OlfFord  to  indemnify  the  said 
GlfTord  against  any  lose  which  said  Gilford 
might  sustain  by  becoming  a  surety  for  the 
said  McNeal  in  the  event  that  the  said  Mc- 
Neal should  be  arrested  and  imprisoned  In 
accordance  with  the  fears  and  apiirehenslons 
hereinbefore  mentioned,  and  the  further 
pnrpoBe  of  the  said'McNeal  In  executing  said 
conreyance  was  to  divert  the  hostility  of  the 
supposed  enemtee  of  the  said  McNeal  from 
the  said  premises  and  to  remove  the  danger 
that  the  buildings  on  said  premises  might 
be  burned  by  the  said  ^upposMl  enemies  of 
the  said  McNeal." 

To  this  petition  the  defendants  filed  an 
answer  which,  admitting  the  conveyance, 
denied  generaUy  the  balance  of  the  allega- 
tions therein  contained.  A  trial  was  had  to 
the  court  without  the  Intervention  of  a  jury, 
which  on  request  made  special  findings  of 
fact  and  its  conclusions  of  law  as  follows: 

"That  said  deed  was  executed  on  the  13th 
day  of  February,  1907,  by  the  said  M.  3.  Mc- 
N<eal  to  F.  M.  GUford,  covering  the  land 
described  in  the  petition.  Tbat  said  deed 
recited  a  coiulderatlon  of  f3,000  as  the  pur- 
chase price  of  said  land,  and  atAcnowledged 


receipt  of  the  same  In  the  fiice  of  tbe  deed. 
That  on  tbe  30th  day  of  August,  1907,  tbe 
grantee  named  in  said  deed  was  killed  in  a 
railroad  accident  at  or  near  Cleveland,  Okl. 
That  his  death  was  subsequent  to  the  execu- 
tion of  Said  deed,  and  prior  to  the  commence- 
ment of  this  action.  That  at  the  time  of  tbe 
conveyance  the  said  McNeal  was  not  insane. 
That  at  the  time  of  the  execution  of  the 
deed,  and  In  the  presence  of  the  Justice  of 
the  peace  who  took  the  acknowledgment,  the 
grantee,  GlfTord,  delivered  to  the  grantor, 
McNeal,  a  roll  of  money.  That  the  same  wss 
not  counted  either  by  the  grantor  or  the 
grantee.  Tbat  tbe  justice  and  another  po-- 
son,  who  were  present  at  tbe  time,  had  their 
attention  called  to  the  payment  of  tbe  money 
by  McNeal,  the  grantor,  and  that  the  deed 
was  delivered  to  the  grantee  in  their  pres- 
ence by  the  grantor.  That  said  deed  was 
afterwards  duly  recorded  with  the  register 
of  deeds  within  and  for  Pawnee  county;  tlie 
same  being  delivered  to  Case  Wear  by  tlie 
grantor,  McNeal,  and  afterwards  left  at  the 
place  of  Gilford,  the  grantee.  That  grantor 
and  grantee  were  confidential  friends  and 
bad  been  for  some  time  prior  to  said  transac- 
tion. That  there  was  no  fraud  or  dec^tioo 
practiced  by  the  grantee  In  the  procuring  of 
said  deed,  or  any  Inducement  held  out  by  him 
for  such  2>urpose.  That  after  the  execution 
of  tbe  deed  the  said  McNeal  remained  in  the 
actual  possession  of  the  land  and  was  In 
possession  of  the  same  at  the  commencanent 
of  this  action.  That  at  the  time  of  tbe  cim- 
veyance  there  was  a  mortgage  on  tbe  pr«D- 
Ises  conveyed,  and  that  the  said  McNeal  paid 
interest  on  the  mortgage  after  said  coovey- 
ance  and  before  tbe  death  of  GlfTord,  also 
the  taxes.  That  Gilford  exercised  no  control 
over  said  land  prior  to  his  death  and  after 
the  execution  oT  said  deed,  and  had  dladalm- 
ed  any  Interest  In  said  land  to  two  or  mom 
witnesses.  That  tbe  Paola  Oil  A  Gas  Com- 
pany had  commenced  a  suit  against  McNeal 
a  short  time  before  the  convejrance  to  Otf- 
ford,  and  McNeal  had  been  personally  aerred 
with  process.  That  he  (McNeal)  had  been 
having  some  slight  trouble  with  said  cmnpany 
prior  to  this  ^ult  on  account  of  their  men 
and  teams  crossing  a  oortlon  of  the  lanil 
described  In  the  deed,  and  that  McNeal  order- 
ed them  to  refrain  from  erasing  said  land. 
The  evidence  does  not  disclose  any  motive 
for  making  the  deed  her^  sought  to  be  can- 
celed, outside  of  the  conslderatloa  stated  In 
the  face  of  tbe  deed,  ercept  that  McNeal  -was 
having  trouble  vrith  said  Paola  On  &  Gas 
Company  and  might  have  believed  that  some 
advantage  would  come  to  him  fa^  reason  of 
the  conveyance. 

'7he  alwve  and  following  fects  are  all 
that  the  court  can  find  as  behaip  predicated 
upon  relevant  testimony  adduced  in  tills 
cause,  and  for  the  purpose  of  said  fiocUiigs 
I  have  eliminated  all  of  the  evidence  etren 
by  the  said  McNeal  who  was  permitted  to 
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gire  testtanony  Is  detail  In  tliis  caw,  not  for 
the  parpwe  of  affecting  Uu  consideration  <a 
conveyance,  bnt  for  tbe  prime  purpose  of 
testing  bis  mentality,  or  arrlTlng  at  a  con- 
clnslon  as  to  Us  sanity  or  Insanity.  That 
there  was  In  fact  no  consideration  to  support 
the  conv^once,  and  that  the  mon^  which 
passed  between  the  grantor  and  grantee  at 
tbe  time  of  the  aecutUm  of  the  deed  was  for 
the  purpose  of  gli^ng  color  to  the  transfer. 
That  at  the  time  of  tbe  conveyance  the  gran- 
tor was  a  man  of  Bvenga  mentality,  as 
measored  by  the  general  community  In  which 
he  lived.  That  just  prior  to  the  death  of 
the  grantee,  GlfTord.  MCNeal  had  bad  a  deed 
prepared  reconreylng  the  land  In  question 
to  him,  but  that  same  was  never  executed  hy 
Gifford.  That,  after  the  deed  of  conveyance 
was  executed,  the  grantee  remained  In  the 
actual  possession  of  the  premises  conveyed, 
and  continued  to  Improve  said  place,  paid 
the  taxes  thereon.  That  at  tbe  time  of  the 
conveyance  there  was  no  obligation  of  any 
kind  owing  by  the  grantor  to  the  grantee, 
and  that  grantor  was  not  nor  had  not  been 
called  upon  to  make  bond.  That  said  con- 
veyance was  made  by  grantor  without  any 
Inducements  being  held  out  by  the  grantee, 
and  purely  a  scheme  which  originated  In  the 
mind  of  the  grantor,  and  the  grantee  acted 
purely  for  the  accommodation  of  the  grantor. 

"OonCtnsloDS  of  Xaw. 

"That  the  deed  which  acknowledges  receipt 
of  the  sum  of  $3,000  as  tbe  purchase  price 
for  the  land  described  therein,  in  the  absence 
of  fraud  on  the  part  of  tbe  grantee,  is  con- 
clusive as  between  the  grantor  and  tbe  gran- 
tee or  those  claiming  under  him.  That  tbe 
deed  of  conveyance  In  this  case  was  a  per- 
sonal transaction  between  the  deceased,  Gif- 
ford. and  the  said  McNeal.  That  the  suit 
Is  an  action  brought  by  McNeal,  through  his 
guardian,  and  against  tbe  administrator  of: 
tbe  grantee,  GlfFord,  who  defends  on  behalf  | 
of  the  next  of  kin  and  survivors  of  the  said 
GiSord,  deceased,  and  that,  as  a  matter  of 
law,  under  section  2829,  Curtlss'  Digest  of  the 
Law  of  Oklahoma,  the  said  McNeal's  testi- 
mony was  wholly  Inadmissible  for  the  pur- 
poss  of  impeaching  the  consideration  of  the 
said  deed.  That  the  said  McNeal  voluntarily 
placed  himself  In  tbe  position  that  he  now 
finds  himself,  without  any  inducement  or 
fraud  or  deception  having  been  practiced  up- 
on him  by  the  grantee.  That,  having  done 
so,  a  court  of  equity  will  not  upon  his  testi- 
mony alone,  as  to  the  main  transaction,  set 
aside  a  deed  thus  voluntarily  made,  as 
against  tbe  administrator  or  surviving  belts 
of  tbe  said  Gifford,  deceased." 

On  the  denial  of  a  motion  for  new  trial, 
the  plaintiff,  as  plaintiff  in  error,  has  filed  the 
cause  in  this  court  and  among  otber  grounds 
asserts  that  the  court  erred  In  not  finding 
tbe  deed  was  a  mortgage.  Because  of  tbe 
condnslon  to  which  we  have  come  in  refer- 


ence to  this  proposition,  we  do  not  daem 
It  necessary  or  essential  to  set  forth  or 
discuss  the  numennis  other  assignments  of 
error. 

The  averments  of  the  petition  and  the 
flndli^  of  the  court,  In  so  tax  lu  tbey  re- 
late to  the  conveyance,  the  f&ct  that  It  was 
made  without  conslderatimi  and  was  not  a 
gift,  seem  to  be  abundantly  supported  by 
the  evidence  Not  only  did  Gifford  never 
make  any  claim  of  right  or  Interest  of  any 
kind  or  character  in  the  land  prior  to  his 
death,  hut  be  dlsttnctly  dlsaTOwed  having 
any  interest  therein,  and  his  widow,  one  of 
tbe  present  claimants  on  nnmwoiis  occasions 
after  his  death,  asserted  that  the  land  was 
not  theirs  and  that  her  deceased  husband  had 
not  purchased  it  The  learned  trial  court 
seems  to  have  oome  to  the  condnsdon  that 
the  terms  of  the  deed  were  conclusive  and 
could  not  be  disputed,  and  hence,  notwith- 
standing tbe  fact  that  tbe  land  clearly  and 
unquestionably  belonged  to  McNeal  and  did 
not  belong  to  the  decedent,  bis  estate  or  his 
belrs,  a  condition  disputed  by  no  one,  the 
court  was  powerless  to  grant  relief,  but  was 
compelled  by  the  law  to  adjudge  and  decree 
tbe  land  from  one  who  did  own  It  to  the  de- 
fendants, whom  everybody  admits  did  not. 
In  our  judgment  this  conclusion  on  bis 
part  was  clearly  error  and  ought  not  to 
stand. 

[1]  It  Is  common  doctrine  tbat,  although 
a  deed  may  be  absolute  in  form,  It  will  be 
deemed  and  considered  a  mortgage  if  It  Is 
given  merely  as  security,  and,  to  determine 
Its  Import,  all  tbe  relations  eating  between 
the  parties  at  the  time  of  Its  execution  may 
be  considered.  The  administration  of  this 
relief  Is  alwa^  applied  where  It  carries  out 
the  real  Intention  of  the  parties  to  prevent 
fraud  and  Impoaltioo  and  to  promote  justice, 
and  courts  have  uniformly,  to  effect  these 
ends,  looked  through  the  form  and  method 
adopted  by  the  parties  and  effectuated  the 
real  object  and  intent  of  the  transaction. 
De  Bartlett  v.  De  Wilson  et  al.,  52  Fla.  497, 
42  South.  189,  11  Ann.  Cas.  311;  Peugh  v. 
Davis,  96  U.  S.  332,  24  L.  Ed.  775.  And  this 
jurisdiction  has  been  exercised  Independent 
of  the  statute  of  frauds;  the  courts  In  the 
administration  of  the  rule  refusing  to  al- 
low this  stetute  to  be  used  as  an  Instrument 
of  fraud  where  it  could  be  prevented.  Bork 
V.  Martin,  132  N.  T.  280,  30  N.  K.  684,  28 
Am.  St  Rep.  570.  Tbe  trial  court  was  man- 
ifestly and  properly  Impressed  with  the  force 
of  this  doctrine,  and  In  our  Judgment  would 
have  given  relief  thereunder  If  It  could  have 
found  tbat  McNeal  was  In  any  wise  Indebted 
to  Gifford,  for  In  his  eighteenth  finding  of 
fact  be  states  that  at  the  time  of  the  con- 
veyance, there  was  no  obligation  of  any  kind 
owing  by  tbe  grantor  to  the  grantees,  and 
that  the  grantor  was  not  or  had  not  been 
called  upon  to  make  bond.  This  finding  was 
evidently  upon  tbe  theory  tha^  had  McNeal 
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been  indebted  to  Glfford  or  had  Glfford  been 
etUad  upon  to  make  Iwnd  tor  McNeal,  then 
aw  ieod  might  have  heeh  oomtraed  as  a 
mortgate  to  aecan  any  liability  incnned 
thereby  and  under  rodi  a  condition  a  rectm- 
veyance  oonld  be  decreed,  bnt,  finding  that 
D^thef  of  Vuae  conditions  ezlated,  condoded 
against  the  mortgage  theory. 

As  above  noted,  and  to  be  further  c«n- 
inehted  on.  It  was  not  the  intention  of  either 
party  that  a  tfitt  was  to  be  made  ot  re* 
celved  and  no  claim  that  there  was  to  be  a 
sale  and  parchase.  Brery  condualon,  except 
that  this  deed  was  Intended  to  be  d^eaalbl^ 
even  though  not  glrm  as  eecnrlty  for  money 
in  other  snbstantlTe  thing,  la  exdnded.  Nei- 
ther HcNeal  nor  GUTcnrd  Intended  that  the 
grantra  shotUd  be  divested  of  the  beneficial 
Interest  In  the  land  nor  that  the  grantee 
should  receive  IL  Under  these  dream* 
stances,  our  statutes  require  that  a  court 
of  equity  dedare  this  deed  a  miartgag^  and, 
if  thine  is  no  Uabtlity  due  the  grantee,  to 
cancel  it 

[2]  Section  12,  c  8,  p.  95,  Sess.  laws  1807, 
section  U06,  Comp.  I«ws  1900^  provides  as 
follows :  "Bvery  instrument  purporting  to  be 
an  absolute  or  qualified  ccmveyanoe  of  real 
estate  or  any  interest  therein,  but  Intended  to 
be  defeasible  or  as  security  few  the  payment 
of  mon^,  shall  be  deemed  a  mortgage  and 
must  be  recorded  and  f6reeloeed  as  such." 
"DefBadbl^"  according  to  Webster's  Inter- 
natloaal  Dictionary,  means,  **Oapable  of  be- 
ing or  liable  to  be  avoided,  annulled,  or  un- 
done^" 

The  ' Instrument  purported  to  be  an  abso- 
lute conveyance  but  clearly  under  the  facts 
and  findings  of  the  court  was  intended  to  be 
defMLSlbl^  uid  thereftore  should  be  deemed 
or,  what  Is  tile  same  thing,  adjudged  to  be  a 
mortgage.  There  being  nothing  found  due 
thereon  to  tite  grantee,  his  estate  or  his 
heirs,  the  same  should  be  canceled.  And 
why  not?  It  would  be  a  pitiable  commentary 
upon  the  impotency  of  a  court  of  equity  to 
do  Justice  and  equity  if.  In  view  of  the 
facts  estabUdued  in  this  case,  it  were  power- 
less to  render  relief.  Let  us  note  the  facts 
wbldi  no  one  denies  and  all  admit :  McNeal 
owned  this  land;  It  had  always  been  his; 
he  had  originally  entered  it  as  raw  govern- 
ment land,  had  settled  thereon,  established 
his  residence,  improved  It,  and  transformed 
it  from  a  wilderness  to  a  habitation  and  a 
home.  From  the  early  history  of  the  ter- 
ritory to  the  date  of  the  trial,  he  had  con- 
tinueid  in  its  occupation  and  Improv^ent; 
be  had  never  ceased  to  pay  the  Interest  on 
the  mortgage  which  It  bore,  nor  the  taxes 
assessed  against  it  by  the  state.  He  had 
never  sold  it  nor  given  it  away,  and  he  stlU 
desired  to  contlnne  Its  retention.  Being  in 
trouble  and  having  an  indefinite  notion  that 
some  fandful  or  actual  advantage  would 
accrue  to  him  and  without  any  fraudulent 
intent;  he  executed  and  delivered  this  deed. 
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relying  upon  the  Integrity  and  hooesty  of 
purpose  of  tills  friend  when  the  day  of  trou- 
ble had  passed,  to  reoonvey  to  lilm  Um  land. 
Neither  antldpated  that  death  by  acddeat 
would  Intervene  and  prevent,  and  certainly 
ndtlier  anticteatod  that  in  sddi  event  any 
one  could  be  animated  by  so  vile  a  pncpose 
as  to  talw  advantage'  of  audi  altnatioa,  the 
outgrowth  of  trust  and  confldoace,  to  strip 
from  him  his  home.  When  anybody  la  de- 
prived of  property  in  one  way.  It  la  aSM 
robbery;  bt  another,  buri^^uy;  In  anothv, 
stealing.  The  fkda  Involved  in  deftodants' 
keeping  Bflchael  McNeal's  land  and  borne 
would  not  bring  this  case  within  tifber  of 
the  daaslfications  mentioned,  but  tlM  effect 
on  him  and  the  result  to  those  wlio  thus 
despoiled  him  would  be  predsely  the  same, 
and  this  court,  with  its  fuller  tmKwtnnlty 
ft>r  Investlgatlmi  and,  because  thereof  a 
better  underetanding  of  the  law  than  was 
enjoyed  by  the  trial  court  would  be  abashed 
to  sit  In  Judgment  and  award  sneosaa  to 
audi  villany. 

The  Judgment  of  the  trial  court  la  Oien- 
fore  reversed,  and  the  cause  remanded,  with 
instructions  to  set  the  same  aside  and  en- 
ter one  canceling  the  deed. 

TURNER  and  KANB,  J  J.,  concur.  HATES, 
O.  J.,  and  WILLIAMS,  J.,  not  participating. 

On  Rehearing. 

DUNN,  J.  [t]  Aside  from  the  qaestloDs 
already  considered  and  determined  in  the 
foregoing  opinion,  counsel  for  defendants  In 
error  urge  In  a  motion  for  rehearing  that  the 
court  had  lost  Jurisdiction  of  this  action  at 
the  time  Judgment  was  rendered  because  of 
the  provisions  of  section  S  of  artlde  7,  par. 
190,  WilUams*  Ann.  Const  OkL,  which  reads 
as  follows:  "The  Supreme  Court  shall  rai- 
der a  written  opinion  In  each  case  within  six 
months  after  said  case  shall  hare  been  anb- 
mltted  for  dedsion.'*  This  question  haa  sev- 
eral times  been  considered  by  the  court  and. 
while  in  each  instance  denied,  no  cq^lnloai 
was  written  thereon,  and,  as  this  case  pre- 
sents It  again,  it  is  deemed  wise  to  now 
state  our  Judgment  thereon. 

It  Is  to  be  first  observed  that  there  to  no 
language  which  provides  that  In  the  event 
of  the  fiiilnre  of  the  court  to  conform  tbere- 
to.  Jurisdiction  is  lost  The  remedy  which 
counsel  seeks  to  have  applied  to  be  allowed 
would  of  necessity,  therefore,  by  the  court  he 
written  into  the  law  and  would  impose  a 
most  grievous  burden  upon  a  litigant  to  re- 
lieve himself  of  whldi  he  would  have  abso- 
lutely no  power,  and  hencc^  to  carry  cot  tlie 
Insistence  made,  would  be  to  cause  rlghteoos 
litigants  to  lose  their  rights  through  condi- 
tions which  they  had  not  brought  alwnt  and 
could  not  prevent  To  aUow  the  dalm  nmde 
would  be  to  punish  parties  to  actions  because 
of  a  failure  of  the  court,  and  In  oar  Judg- 
ment no  such  int<entten  exIMed  In  ttie  mtnte 
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of  tlie  framers  of  the  Oonabtutlon  or  those 
who  adopted  It.  It  may  be  said  In  this  con- 
nection that,  under  the  rules  of  the  court,  a 
great  number  of  cases  are  submitted  at  each 
of  Its  regular  terms,  such  a  number  as  In 
the  Judgment  of  the  members  of  the  court 
can  be  disposed  of  prior  to  Its  next  regular 
sitting.  The  number  of  cases  submitted  Is 
of  course  within  the  control  of  the  court,  but 
the  character  thereof  Is  usually  entirely  un- 
known until  after  the  submission  has  been 
made  and  the  cases  Investigated.  The  Con- 
Btltuttbn  and  laws  of  the  state  require  pre- 
cedence ^Ten  to  casefl  InvoMng  certain  ques- 
tions, and  these  often  arise  after  the  regular 
submission  has  been  made.  In  addition  there- 
to, cases  InTOlTlng  questions  publld  Juris  are 
unlformally  advanced,  and  all  of  this  clmrao 
ter  of  litigation  exacts  under  the  laws  at  the 
hands  of  the  court  its  consideration  prior  to 
the  consideration  of  cases  where  merely  pri- 
vate rights  are  Involved.  Moreover,  In  the 
rare  instances  where  decisions  are  delayed 
longer  than  six  months  after  the  submission, 
in  virtually  every  case  the  propositions  pre- 
sented are  novel  and  require  extended  In- 
vestigation by  the  different  members  of  the 
court  prior  to  the  time  when  a  satisfactory 
conclusion  can  be  reached  thereon,  and  in 
such  instance  It  will  be  seen  that  to  literally 
carry  out  this  provision  of  the  Constitution 
would  or  might  often  result  In  injustice. 

The  forgoing  are  some  of  the  reasons 
which  occasion  delay  and  over  which  the 
court  is  almost  If  not  entirely  without  con- 
trol. Counsel  for  neither  party  in  this  case 
cite  authority  in  point  and  we  know  of  none. 
See,  however,  Haskell,  Governor,  v.  Relgel  et 
aL,  ^  Okl.  87,  108  Pac.  367 ;  Towu  of  Orove 
V.  Haskell  et  al.,  24  OkL  707,  104  Pac.  66. 

We  therefore  hold  that  section  S,  art  7, 
of  the  Constitution  (paragraph  190,  Wil- 
liams' Ann,  Const  Okl.),  is  directory,  and 
this  court  does  hot  lose  Jurisdiction  to  de- 
termine and  render  Judgmait  in  a  case  after 
the  lapse  of  tix  months  from  Oie  date  of  its 
submission. 

The  other  questions  presented  have  had 
oar  full  consideration,  and,  finding  no  error 
in  the  conclusion  to  which  we  have  hereto- 
Core  come,  the  petition  for  rehearing  is  de- 
nied. 

TURNER  and  KANE,  JJ.,  concur.  HATES, 
C.  J.,  and  WIIXIAUS,  J.,  not  participating. 

(U  Okl.  101) 

PIGEON  et  aL  t.  BUCK  et  aL 

(Supreme  Court  of  Oklahoma.   April  15,  1913. 
Withdrawn,  corrected,  and  refiled  April 
23,  1918.   Behearing  dmied  May  6, 
1913.) 

fSvllaiw  by  the  Court.) 

Indians  (1 18*}— "New  Acquisitioh*'— What 
Constitutes— In  DIAK  Axlotmiiit. 

Mansfield's  Digest  of  Ark.  c.  49,  S  2581, 
provides  tliat,  on  ue  death  of  a  person  intes- 


tate, unomrried,  and  leaving  no  dtildreo,  the 
estate,  if  It  come  from  the  father,  shall  go  to 
the  father,  and  if  from  the  mother  shall  go 
to  the  mother,  "but  if  the  estate  be  a  new  ac- 
quisition it  sball  ascend  to  the  father  for  Ids 
lifetime  and  then  descend  in  remainder  to  the 
collateral  kindred  of  the  intestate."  SeULtbat 
the  allotment  of  a  full-blood  citiseo  of  the  Creek 
Nation,  duly  enrolled  aa  such,  who  died  on  July 
12,  1905,  after  receiving  her  certificates  and 
patents  thereto,  was  not  a  new  acquieitioo,  but 
came  to  her  by  the  blood  of  her  tribal  parents, 
who  <Ht  her  death  took  full  title  thereto  to  the 
exclusion  of  the  brothers  and  sister  of  the  de- 
ceased; all  of  fall  blood.  Following  Shulthis 
T.  McDougal  et  aL,  170  Fed.  529,  95  a  O.  A. 
615. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  |  49;  Dec.  Dig.  |  18.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  p.  4783.] 

Brror  from  District  Court,  Busies  Conntr; 
John  Caruthers,  Judge. 

Action  by  Lena  Pigeon  and  oQiers  against 
William  Buck  and  others.  Judgment  for  de- 
fendants, and  plalntUBa  bring  error.  Af- 
firmed. 

Charles  F.  Bliss  and  Lewis  C.  lawson, 
both  of  Holdenville,  for  plaintiffs  in  error. 
Crump  &  Skinner,  of  Holdenville,  for  defend- 
ants in  error. 

TURNER,  J.  On  September  13,  1910, 
plalntUfs  In  error,  Lena  Pigeon,  Jlmmle  Lar- 
ney,  Joseph  Pigeon,  and  Jakeman  Pigeon, 
the  two  last-named  minors,  by  John  Pusley, 
their  guardian,  sued.  In  the  district  court 
of  Hughes  county,  the  defendants  in  error, 
William  Buck,  Willie  Harjo,  John  Pigeon, 
and  Mate  Pigeon,  to  clear  their  title. 

The  petition  substantially  states  that  Lowl- 
ney  Harjo,  a  full-blood  citizen  of  the  Creek 
Nation  and  duly  enrolled  as  such,  on  July 
12,  1905,  after  receiving  her  certificates  and 
patents  thereto,  died  Intestate,  seised  of  ha 
allotment  (dracrlbing  it)  in  .the  Creek  NatEbn; 
that  she  left  no  child  or  children  or  their 
descendants  her  surviving,  leaving  her  sur- 
viving plaintiffs,  Lena  Pigeon,  Jlmmle  Lar- 
ney,  Joseph  Pigeon,  and  Jakeman  Pigeon 
and  her  father  and  mother,  John  Pigeon  and 
Mate  pigeon,  also  her  husband,  Willie  Harjo, 
all  full-blood  citizens  of  the  Creek  Nation 
and  duly  enrolled  as  such;  that  thereafter 
the  father  and  mother  and  the  husband  of 
deceased  conveyed  said  land  by  warranty 
deed  to  the  defendant  William  Buck,  which 
was  duly  approved  by  the  -county  court  of 
Hughes  county  and  filed  for  record;  that 
the  plaintiff's  brothers  and  slater  of  deceased 
are  her  sole  heirs,  and  as  such  entitled  to 
Inherit  the  property,  because  they  say  the 
same  was  a  new  acquisition;  and  prayed 
that  the  court  so  adjudge  and  decree  and 
clear  their  title  of  the  deeds  made  by  the 
father  and  mother  to  said  Buck.  To  the 
Judgment  of  the  court  sustaining  a  demurrer 
to  their  i>etltion,  plaintiffs  bring  the  case 
here. 

Both  sides  agree  that  the  devolution  of 
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thli  allotnuait  Is  fOTcmed  by  dtiapter  49  of 
Mansfleld's  Digest  of  tbe  statute  of  Arkansas, 
and  partlcnlarly  snbsectlon  2  of  section  2522, 
construed  In  connection  with  section  2531. 
Said  subsection  reads:  "If  there  be  no  chil- 
dren, then  to  the  father,  then  to  tbe  mother; 
If  no  mother,  then  to  the  brothers  add  Bis- 
ters, or  their  descendants.  In  equal  parts." 

And  section  2531:  "In  cases  where  the  In- 
testate Bball  die  without  descendants.  If  tbe 
estate  comes  bj  the  father,  then  It  shall 
ascend  to  the  father  and  bis  heirs;  If  by  the 
mother,  the  estate,  or  so  much  thereof  as 
came  by  the  mother,  shall  ascend  to  the 
mother  and  ber  heirs;  but  If  the  estate  be 
a  new  acquisition  It  shall  ascend  to  tbe  fa- 
ther for  his  lifetime,  and  then  descend.  In 
remainder,  to  the  collateral  kindred  of  the 
intestate  In  the  manner  provided  In  this  act; 
and,  in  default  of  a  father,  then  to  the  moth- 
er, for  her  lifetime;  then  to  descend  to  the 
collateral  heirs  as  before  provided. " 

That  the  land  In  question  was  not  a  new 
acqul^tlon,  snd  pursuant  to  these  sections, 
when  construed  together,  passed  to  John 
Pigeon  and  Mate  Pigeon,  the  father  and 
mother  of  the  deceased.  Is  no  longer  an  open 
question  In  this  Jurisdiction,  having  in  effect 
been  decided  by  tbe  Circuit  Court  of  Appeals 
for  the  Eighth  arcult  in  Sbulthls  t.  Mc- 
Dougal,  170  Fed.  629,  95  C.  a  A.  615.  There 
Andrew  J.  BerryhlU,  son  of  George  Franklin 
Berryhill,  a  member  of  the  Creek  Nation  of 
mixed  blood,  and  Clementine  Berryhill,  bis 
wife,  a  noncltlzen  of  that  tribe,  died  seised 
of  an  allotment.  In  determining  who  took 
the  estate!  the  court  construed  these  two 
sections  together  and  held  the  person  to  be 
George  Franklin  Berryhill,  the  father  of 
the  deceased,  and  in  passing  said:  «  •  •  « 
But  when,  as  here,  the  time  came  to  disband 
the  tribe,  Ite  ownership  as  a  political  society 
could  no  longer  continue,  and  the  division  of 
Its  property  was  far  more  nearly  akin  to 
the  partition  of  property  amoi^  tenante  In 
common  than  the  grant  of  an  estate  by  a 
sovereign  owner.  Under  sneb  a  scheme,  it 
cannot  be  aald  that  the  property  which  pass- 
ed to  an  allottee  Is  a  new  right  or  acquisi- 
tion created  by  tbe  allotment  The  right  to 
the  property  antedates  tbe  allotment,  and  is 
simply  given  effect  to  by  the  act  Viewing 
the  tribal  property  and  Ite  division  In  this 
light,  Andrew  J.  BerryblU  acquired  his  right 
to  the  land  In  question  by  his  membership 
to  the  trlb&  It  was  bla  birthright  It  came 
to  him  by  tbe  blood  of  his  tribal  parent,  and 
not  by  purchase.  In  applying  tbe  Arkansas 
statute,  we  shall  accomplish  the  purpose  of 
Congress  and  the  Creek  Nation  best  by  treat- 
ing the  lands,  not  as  a  new  acquisition  by 
blm,  but  as  an  Inheritance  from  his  parents 
as  members  of  the  tribe.  His  father  was 
the  only  parent  through  whom  he  derived 
his  right,  and  to  Us  father  the  land  should 
pass.   If  the  mother  bad  been  a  member  of 


the  tribe,  then  the  TxdA  sbonld  properly  pin 
to  the  parente  equally. 

Many  titles  to  lands  an  ttie  east^n  aide  of 
this  steto  have  been  acquired  on  the  Btrengtii 
of  this  decision,  and  to  8u<di  an  extent  that 
tbe  same  has  become  a  rule  of  property  there 
(De  Walt  T.  Cline  et  aL.  128  Paa  121;  Ma- 
Harry  T.  Eatman.  29  OkL  46,  116  Pac.  9K>: 
Duff  et  al.  V.  Keaton  et  aL,  33  OkL  92,  124 
Pac  291)  we  bold  that  Jcdm  Pigeon  and  Mate 
Pigeon,  bla  wife,  are  the  persona  to  whom, 
on  the  death  of  the  allotted  this  estate  piss- 
ed in  equal  moieties,  and  that  plaintiffs  in 
error,  plaintiffs  below,  have  no  interest  there- 
in. For  that  xeaeoa  tbe  court  did  not  err 
in  sustaining  the  demurrer  to  Owlr  petltioiL 

The  Judgment  la  affirmed. 

WILLIAMS.  J.,  not  participating. 


(B8  ou.  un 

CONTINHNTAIi  CASUALTI  CO  OWKH. 

(Supreme  Court  of  Oklahoma.    Feb.  4,  19U. 
Bebearing  Denied  May  6.  1913.) 

(BvO^biu  ly  iht  Oovrt.) 

1.  Trial  (|  139*)— Diaacnon  or  Taoicr^ 
Weight  or  Bvidbnce. 

In  trials  by  Jury  in  this  Jurisdiction,  it  is 
only  where  tbe  facts,  althoufft  andisputed,  are 
such  that  all  reasonable  men  must  draw  tbe 
Bame  conclusion  from  them  that  the  court  Is  au- 
thorized to  direct  a  verdict 

[Ed.  Note.— For  other  caies,  see  Trial,  Cent 
DiK.  H  33%  833,  338-341,  365;  Dea  Dig.  | 
139.*] 

2.  IiTsuunoB  (I  668*)— AcnoN  on  Pouor— 

QUEOTION  rOB  JUBT. 

Generally  the  question  of  the  falsity  of  tbt 
statements  contained  in  a  life  or  accident  la- 
Hurance  policy,  and  the  Intent  of  Uie  applicsBt 
in  making  tlieiD,  are  fOr  tbe  Jury. 

[EU.  Note.— For  other  euta,  aee  Inanranc^ 
Cent  Dig.  H  lS66k  1732-17TO;  I>ec  IHTI 
66a*l 

8.  IiranuiTOB  <i  668*>^Acnoif  on  Pouor— 
Question  fob  Jcbt— E}viDEncK. 

In  an  action  on  an  accident  insurance  pol- 
icy, there  was  a  sharp  conflict  in  the  evideiioe 
as  to  whether  the  insured  was  suffering  fnwi 
acute  or  chronic  nephritis  about  30  dsiys  prior 
to  tbe  IsBuaoce  of  the  policy.  A  i>hy8ician  who 
was  called  into  the  case  at  that  time,  and  who 
attended  the  insnred  uodl  a  few  dan  prior  to 
his  death  from  an  accidentel  ganshot  woo&d 
inflicted  about  30  days  after  the  issaance  of  tbe 
policy,  tMtified  that  be  found  the  iDsared  snf- 
ferlnir  from  an  acute  attack  of  nephritiis ;  that 
he  responded  readily  to  treatment  for  thnt  dis- 
order, and  within  a  few  days  commenced  to 
show  marked  improvement ;  that  wltbln  two  or 
three  weeks  he  was  practically  restored  to 
health  ■  that  "his  color  was  as  ^ood  and  he  was 
as  healthy  looking  as  anybody  durina  tbe  lat- 
ter part  of  the  time  I  was  treating  bun  that 
an  examination  of  the  urine  and  the  syrnptoma 
indicated  that  his  recovery  waa  complete. 
Held,  that  whether  the  Inrared  waa  auflaring 
from  a  "defect  In  tbe  body,"  within  the  meao- 
iog  of  that  phrase  In  a  stetement  of  the  insur- 
ed indorsed  on  tbe  policy  to  the  effect  that  be 
bad  no  "defect  in  body,"  was  a  question  for  ti» 
jury. 

[EM.  Note.— For  otlier  cases,  see  Insoraae^ 
Cent.  Dig.  if  1SB6,  ITS^^O^;  Dee.  U^Ti 
668.*] 
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A.  iNBUXAirci  (I  Me*>— Acnow  ow  Polict— 

FiXSK  RXPBEraifTATIOIIB  IN  APPUOATIOR— 

BusDBN  or  PBOor. 

Under  Mcdon  3781,  Comp.  Lawi  1909, 
(tatementi  made  In  an  i^pHcaUon  for  InRor- 
ance,  where  the  policy  vu  luned  witlioQt  pre- 
TioQi  medical  examination,  ihall,  In  the  absence 
of  fraad,  be  deemed  representatione  and  not 
wftrrantlta,  and  in  an  action  npon  todi  poUcTt 
where  the  falsity  of  tuch  atatememta  la  lelied 
upon  as  a  defense,  the  harden  ii  opon  the  1d- 
•nrer  to  show  that  nich  statements  "ar*  wlU- 
fully  false,  fraudulent,  or  mlrieadlny." 

[Erd.  Not&— For  other  caaea.  aee  IiimniMMH 
Cent  Dig.  II  US0,  lOa^^aSS;  Dee.  D^Ti 

5.  IirsinuHoi  a  2S0*>— AFVUunoir— Bbpbb- 

BBNTATIONB— StATEHXIIT. 

A  ftatnte  which  provides  that  statements 
made  In  an  application  for  insarance  shall  be 
deemed  represeDtatlMU  and  not  warranties  is 
remedial  In  Ita  natttre,  and  qnlte  within  the 
police  power  of  the  atate. 

[Eld.  Note.— For  other  casei,  see  Inmranee, 
Cent  THg.  |  63»;  Dee.  DltTf  250.«] 

6.  BriDKNCK  (I  S06*>— AcmoH  on  Poliot— 
Expert  TssnifORT— Haitr  jn  Issuk. 

Evidence  is  idadmissible  to  show  that  facts 
Buppresaed  or  falsely  represented  tn  an  appli- 
cation for  insarance  wonld  have  been  deemed 
material  by  the  Insnranee  company,  and  that 
the  company  wonld  not  have  Iraned  the  policy 
or  wonld  have  canceled  same  if  issued,  osd  it 
known  the  troth  In  regard  thereto,  but  insur- 
ance ezperta  may  state  the  usages  of  insurance 
companies  generally  in  respect  to  charging 
higher  rates  or  premiums  or  in  rejecting  risks 
or  in  canceling  policies,  if  issued,  when  made 
aware  of  the  particular  facts  in  question. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  1  2309 ;  Dec.  Dig.  |  S06.*] 

7.  Appux  and  Erbob  <|  1067*)— Habuliss 
Bbbob— RsrusAi.  or  iRmuonona. 

It  Is  not  leversible  error  for  the  trial  court 
to  refuse  to  give  an  instnietion  based  upon  in- 
competent evidence  introduced  over  the  objec- 
tion of  the  adverse  party,  when  It  does  not  ap- 
pear tliat  tlM  party  who  reqncsted  sudi  in- 
stmctlon  waa  deprived  of  any  aubstantlal  ri^t 
thereby. 

(Ed.  Notcw— For  other  cases,  lee  Appeal  and 
Brror,  Gent  Dig.  |  4229;  Dee.  Dig.  ilOe?.*] 

&  Trial  (|  261*)— Action  on  Pouct— In- 

STRUCnON. 

Where,  in  an  action  on  an  insurance  pol- 
icy, a  requested  instruction  was  correct  in  so 
far  as  it  defined  the  dut7  of  the  inrj  if  they 
found  certain  facts  to  exist  In  relation  to  state- 
ments made  by  the  Insured  in  his  application, 
but  was  erroneous  in  stating  that  such  state- 
ments were  entitled  to  the  status  of  executory 
■tipnlations  or  promissory  warranties,  and  that 
a  oreaeh  thereof  rendered  the  policy  void  from 
Its  Inception,  whether  the  thln^r  warranted  is 
material  or  not,  it  was  properly  refused. 

[Ed.  Note^For  other  easea.  see  Trial.  Gent 
^|.^^|  484.  660,  671,  678,  675;  Dec.  Dig.  { 

9.  INSUKANCB  (I  e66*>— Action  on  Fouot— 

BVI DBNCB— ADinSSIBUJTr. 

That  part  of  section  8764,  Comp.  Laws 
1909,  which  provides:  "In  any  claim  arising 
under  a  policy  which  has  been  Issued  in  this 
state  by  any  life  insurance  company,  without 

EreriooB  medical  examination  or  without  the 
nowledas  and  consent  of  the  Insured,  or  in 
case  said  Insured  is  a  minor,  without  the  con- 
sent of  the  parent  guardian,  or  other  person 
having  legal  custody  of  said  minor,  the  state- 
ment made  in  the  application  shall,  in  the  al>- 
■ence  of  fraud,  he  deemed  represratationa  and 
not  warranties:    Provided,  however,  that  the 


company  shall  not  be  debarred  from  proving 
aa  a  defense  to  such  claim  that  said  statements 
are  willfully  false,  fraudalent  or  misleading, 
and,  provide,  further,  that  everv  policy  which 
coutains  a  reference  to  the  Application  of  the 
insured,  either  as  a  part  of  the  policy  or  as 
having  any  hearing  thereon  must  have  attached 
thereto  a  correct  copy  of  the  application,  and 
anloM  so  attached  the  same  AaU  not  be  coit> 
Bideied  a  part  of  the  policy  or  received  in  evi- 
dence"—does  not  prevent  proof  that  statements 
made  in  the  application  are  willful*  r  false, 
fraudulent,  or  misleading  by  the  introduction 
of  the  api^ication  in  cases  where  the  policy 
contofna  no  referenco  thereto  either  as  a  part 
of  the  policy  or  as  haring  any  bearing  thereod. 

{EA.  Note.— For  other  eases,  see  Insoraneew 
Cent  Dig.  II  1677-1681. 1682-1686;  Dee.  Dig. 
i  665.*] 

10.  INSUBANOB  a  2S0*>-8TAn)anm  m  Ar^ 

PUOATION    —    CONBTBUCnON    —  lNDOBaS> 

UBNT  ON  Pouct— E>FTBCT. 

Under  section  S784,  Comp.  Laws  1009, 
statements  made  by  the  uisured  in  hie  applica- 
tion must  be  construed  as  repre8entati<ms  and 
not  warranties,  and  this  requirement  of  the 
statute  cannot  be  evaded  by  indorsing  such 
statements  upon  the  policy  which  also  contains 
a  provision  to  the  effect  that  the  policy  is  is- 
sued in  consideration  of  such  statements,  each 
of  which  the  insured  by  accepting  the  policy 
warrants  to  he  full,  complete,  and  true. 

[Ed.  Note.— For  other  cases,  see  Insnzoneck 
Cent  Dig.  {  539;  Dec  Dig.  |  260;*] 

11.  Insubancb  <|  147*>-PoLicT— What  Law 

OOTKKNB. 

Where  ttte  insured  was  a  resident  of  this 
stete,  where  the  policy  was  signed,  delivered, 
and  the  premiums  paid,  the  policy  la  on  Okla- 
.homa  contract  and  governed  by  the  laws  of  this 
state,  though  the  insurer  was  a  foreign  corpo- 
ration,  doing  business  in  tiiis  state,  and  the  pol- 
icy was  executed  at  the  home  office  of  the  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Insurance 
Cent  Dig.  i  293 ;  Dec.  Dig.  1  147.*] 

Brror  from  District  Court,  Oklahoma  Coon* 
ty ;  Geo.  W.  Olark.  Judge. 

Action  by  Lula  Owen  against  the  Conti- 
nental Cttsnalty  Company,  a  corporation. 
Jndgmoit  for  plaintiff,  and  dtf endaat  brings 
error.  AiBrmed. 

Manton  Maverick  and  U.  P.  Cornelins, 
both  of  Chicago,  IlL,  and  Shartel,  Keaton  A 
Wells,  of  Oklahoma  City,  for  plaintltC  in  er^ 
ror.    F.  B.  Riddle,  of  Ohlckastw,  for 
fmaant  In  error. 


KANE,  J.  nils  was  an  actloa  <m  an  aed- 
dwt  Insnranee  policy  commoiced  by  the  d»- 
fteidant  In  error,  plaintlfC  below,  against  tin 
^Intlff  Id  error,  defendant  below.  Upon 
txial  to  a  Jury  there  was  a  rerdict  for  the 
plaintiff,  npon  wbkiti  judgment  was  entexed, 
to  reverse  wblcb  Uils  proceeding  in  nror 
was  conuneneed.  The  policy  was  Issued  to 
Edward  6.  Owen,  husband  of  the  plaintM^ 
on  the  10th  day  of  October,  1910.  On  the 
14th  day  of  November  of  tbe  same  year  the 
insured  Injuied  his  left  foot  by  tbe  acci- 
dental discharge  of  a  shotgun,  from  wblA 
Injury,  two  days  later,  be  died. 

Vac  oonTenlence^  the  parties  wlU  be  called 
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puintUT  and  deftodant,  respecUvely,  u  they 
wen  designated  In  the  court  below,  and  Ed- 
ward G.  Owen  will  be  called  the  Insured. 

The  contenttons  of  the  d^endant  are:  (2) 
That  the  court  should  have  directed  a  ver- 
dict In  Its  lavor,  for  the  reason  that  the  erl- 
dence  showed  condiudrely  that  certain  state- 
ments contained  tn  the  anpUcntlon  for  In- 
snranee  were  material  to  the  risk  and  were 
false,  and  that  certain  statements  contained 
In  a  schedule  of  warranties  indorsed  on  the 
poller  *ere  nntme  and  false  and  therefore 
material  to  the  risk,  (2)  That  the  court  com- 
mitted erm  in  living  certain  Instructions 
wherein,  In  effect.  It  Charged  the  Jtirj  that, 
to  d^eat  the  cla&n  of  the  plaintiff,  the  bur- 
den was  upon  the  defendant  to  show  that  the 
statunents  contained  In  the  application  for 
Insurance  of  which  the  defendant  complains 
woe  false  and  made  with  the  Intent  to  de- 
cAyb  and  defraud  defendant,  and  for  the 
purpose  of  procuring  the  Insurance.  (3) 
That  the  court  committed  error  In  refusing 
to  glTe  a  certain  Instruction  requested  by 
the  defendant,  to  the  effect  that  the  state- 
ments Indorsed  on  the  policy  to  the  effect 
that  the  insured  would  notl^  the 'defendant 
If  he  applied  for  insurance  In  any  other  com- 
pany or  companies  are  what  are  known  In 
law  as  executory  stipulations  or  promissory 
warranties,  and  If  they  found  from  the  evi- 
dence that  the  Insured  did  not  comply  there- 
with, and  that  if  he  had,  the  defendant 
would  have  canceled  Ms  policy,  the  verdict 
should  be  for  the  defendant. 

It  is  admitted  that  the  policy  was  issued 
upon  the  application  by  the  insured  for  In- 
surance, without  a  previous  medical  exami- 
nation. The  application  contains  certain 
statements  concerning  the  Insured,  and  the 
policy  ahw  has  indorsed  thereon  what  Is 
termed  a  schedule  of  warranties,  statements 
covering  the  same  Information,  as  follows: 

"This  policy  is  Issued  In  consideration  of 
the  following  statements,  each  of  which  the 
Insured  by  accepting  the  policy  warrants  to 
be  full,  complete,  and  true;  and  In  further 
consideration  of  the  payment  of  premium  as 
hereinafter  provided.   •   •  • 

"G.  Except  as  here  stated  I  have  no  other 
accident  health  Insurance  la  this  or  any  oth- 
er company.  (Give  name  of  company  and 
amount  of  any  other  insurance.)  ex. 

"J.  Except  as  here  stated  I  have  not  had 
nior  am  I  now  suffering  from  tuberculosis, 
rheumatism,  paralysis,  nor  any  chronic,  peri- 
odic, mental  or  physical  ailment  or  disease, 
nor  have  I  any  defect  in  hearing,  Tision, 
mind,  or  body.  No  ex." 

[1]  The  first  contention  of  defendant  Is 
based  upon  the  theory  that  the  evidence  con- 
clusively shows  that  the  insured  at  the  tlmd 
the  policy  was  issued  had  a  defect  In  body 
within  the  meaning  of  that  term  as  used 
In  statement  J  indorsed  on  the  poll<7.  This 
contention  cannot  be  sustained.  In  trials 
by  jury  in  this  Jurisdiction,  It  is  only  where 
the  facts,  althou^  undiluted,  are  such  that 
all  reasonable  men  mnst  draw  the  same  oonr 


bhportbb  fou. 

dtudon  from  than  tbat  flie  enirfc  ii  author^ 
Ized  to  direct  a  verdict  Sans  Bois  Coal  Co. 
T.  Janeway,  22  Okl.  425.  99  Fnc  1S8. 

[2]  Generally  the  question  of  the  taMXj  of 
tlie  statements  contained  in  a  lifb  or  acci- 
dent insurance  policy  and  the  Intent  of  the 
applicant  In  making  than  is  for  tin  Joiy: 
Kettenbach  v.  Omaha  Ufe  Ass'n.  49  Ndk  IMS; 
69  K.  W.  13S;  Royal  Arcanum  t,  Braduazs; 
89  Md.  624,  48  Aa  86Q ;  Henn  t.  Hetropolltan 
Ufs  Ins.  Oo„  67  N.  3.  Iaw,  811^  51  AtL  689; 
Fld^ty  ft  Oasnalty  Oo.  t.  Alpert;  9T  Fed. 
400, 14  a  a  A.  474;  Fetecson  t.  Des  Iffotoes 
IAt»  Ass'n,  116  Iowa,  668,  67  N.  W.  897; 
Gtobe  Kut  Life  Ins.  Ass'n  t.  Wnsiwr,  188 
lU.  133,  68  N.  BL  970^  52  L.  IL  A.  649^  80  Am. 
St  Rep.  168;  Penn  Mnt  Ufe  Ins.  0&  t. 
Mechanics'  Savings  Bank  ft  Trust  Go,  72 
Fed.41S.  19aaA.280k8Si:4B.A.3S«7O: 
Royal  N^i^bors  of  America  t.  WnUacei,  64 
Neb.  330,  88  N.  W.  768;  Pelican  t.  Mntaal 
Life  Ins.  Co.,  44  Mont  2n,  119  Fnc.  TiH. 

[t]  The  undliQ»nted  evidence  dioweA  tte 
Insured  to  have  beat  suffering  from  n^brttls 
on  the  12th  di^  of  S^>tanl>er,  Immediataly 
prior  to  the  Issnanoe  «t  his  poUcgr.  Tbere 
was  a  sharp  conflict  as  to  whethn-  the  dlaeaae 
was  chronic  or  acute,  and  there  la  no  seilous 
contention  as  to  the  propriety  of  submitting 
that  guestloo  to  the  jniy.  Aa  to  whether  tiw 
Insured  had  a  defect  of  body,  was  also,  under 
the  circumstances,  a  question  for  the  Joxy. 
Dr.  Corbin,  an  osteopath,  who  was  called  in- 
to the  case  on  the  day  last  above  meatloied, 
and  who  contlnned  to  attend  the  insared  un- 
til a  few  days  prior  to  the  accident,  testlfled 
that  he  found  him  suffering  friHu  an  acute 
attack  of  nephritis ;  that  he  responded  readi- 
ly to  his  treatment  for  that  dlaorder,  and 
within  two  or  tiiree  days  eomsAenced  to  diov 
marked  improvemoat;  that  within  two  or 
three  weeks  after  he  commenced  his  treat- 
ment he  was  i»actlcally  restored  to  good 
health;  that  his  color  was  "as  good  as  and 
be  was  as  healthy  looking  as  anybody,  dur- 
ing the  latter  part  of  the  time  I  was  treat- 
ing him."  In  answer  to  the  question,  "And 
you  state  to  the  court  that  from  your  Judg- 
ment he  had  fully  recovered  from  this  kid- 
ney trouble  when  you  quit  treating  him?  A. 
Yes;  the  examination  of  the  urine  and  the 
symptons  would  Indicate  that  the  recoveiy 
was  complete."  After  Dr.  Gorbin  waa  called 
into  the  case,  no  other  pb^dan  attended 
the  insured  professionally,  except  the  one 
who  attended  him  for  the  gunshot  wound  of 
which  be  died,  so  his  evidence  as  to  the  con- 
valescence of  his  patient  and  the  permanency 
of  the  cure  effected  stands  uncontradicted. 
£!Ten  treating  the  statement  of  the  Insured 
as  a  warranty,  the  burden  was  upon  the  In- 
surance company  to  show  that  it  was  breacfa- 
ed,  and  we  are  not  prepared  to  say  that  it 
has  sustained  this  burden  to  the  extoit  Oiat 
from  the  evidence  adduced  all  reasraable 
men  must  reach  the  conclusion  that  the  In- 
sured had  a  defect  In  body  at  the  time  this 
accident  policy  was  issued. 

In  Woodmen  t.  Prater,  ^  OU.  21^  103 
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Pmc  6S8,  2S  L.  B.  A.  (N.  S.)  917,  20  Ann.  Ou. 
287,  It  was  held  tbat:  term  *sertons  Ul- 
neM,*  as  need  In  an  application  for  a  life  Insur- 
ance policy,  means  such  an  Ulneas  as  perma- 
Boitly  or  materlall7  Impairs,  or  la  llkdy  per- 
manentlr  or  materUUj  to  Impair,  the  health 
of  the  aroUcant"  After  stating  In  effect 
that  In  ttuA  case  whether  the  Illness  of  the 
deceased  was  a  serious  Illness  was  a  gaestion 
t<a  the  Jary,  Justice  Hayes  conttones:  "Not 
erery  Illness  Is  serious.  An  Illness  may  be 
alarming  at  the  time,  or  thooght  to  be  serl- 
ons  by  the  one  afflicted,  and  yet  not  be  serl- 
iras  in  the  sense  of  that  term  as  need  In  In- 
surance contracts.  An  Illness  that  Is  tem- 
porary In  Its  duration,  and  oittrely  passes 
away,  and  Is  not  atteaided,  nor  likely  to  be 
attended,  by  a  permanent  or  material  Impair* 
ment  of  the  health  or  constltotlon.  Is  not  a 
aerlons  Illness.  It  is  not  sufficient  that  the 
UlnesB  was  thought  serious  at  the  time  it 
occurred,  or  that  It  might  have  resulted  In 
permanently  Impairing  the  health.**  The 
same  may  be  said  as  to  what  constitutes 
a  defect  In  body.  If  It  had  been  eonctoslTely 
shown  that,  as  some  of  the  physicians  testi- 
fied, the  taisnred  was  suffering  from  chronic 
nephritis,  which  the  authorities  agree  Is  an 
incurable  disease,  It  Is  safe  to  say  that  every 
reasonable  man  would  at  once  say  that  he 
Imd  a  dtfect  In  body,  within  the  meaning 
of  that  term  aa  used  la  the  policy;  but 
where  there  was  erldence  to  the  effect  that 
be  was  suffering  from  acute  nephritis,  a  cur- 
able disease,  about  a  month  iwlor  to  the  la- 
saance  of  the  polli^.  from  which  he  had 
practically  recovered  at  the  time  the  policy 
was  issued,  and  from  which  he  was  com- 
pletely eared  within  a  week  or  two  thereaft- 
er, the  question  of  whether  he  had  a  defect 
in  body  was  properly  submitted  to  the  Jury. 

[4,  Si  The  Instruction  given  of  which  the 
defendant  complains  was  to  the  effect  that  the 
burden  is  upon  the  defendant  to  prove  that 
tSie  statements  contained  in  the  application 
were  fhlse  and  fraudulent  and  made  with  the 
fraudulent  intention  of  decetvinc  and  de- 
frauding the  company,  and  ^t  said  com- 
pany and  its  managing  officers  were  deceived 
b7  said  statements  and  thereby  induced  to 
laane  the  policy.  The  statKuent  alleged  to 
be  untrue  was  to  the  ^ect  that  the  insured 
bad  BO  other  acddoit  or  health  Insurance. 
Gounsdl  for  defendant  rely  upon  Woodmen  v. 
Prater,  supra,  and  cases  of  that  class  to  sup- 
port their  cootentlon.  In  the  Prater  Case 
It  was  hdd  that:  "An  applicant  for  a  life 
Insurance  poUqr  warranted  in  her  applka- 
ttott  Uiat  bar  answers  to  the  medical  examlB' 
er  on  the  zererse  aide  of  her  applleation 
were  true  and  accurate^'  and  that  they 
■honld  eonatitnta  tba  basis  for  the  covoiant 
The  poUcy  recited  that  it  was  axecutsd  In 
oonatdaratlon  of  the  wsrrantiea  made  In  the 
medication,  and  that  the  application  should 
ba  BMda  part  of  the  eovanant  Held,  that 
tba  aimwB  of  tba  Innired  to  tba  medical 


examine  were  her  warranties,  and  that  a 
taiae  statement  made  therdn  by  her  render- 
ed the  policy  Totd."  That,  undoubtedly,  was 
the  rule  at  common  law,  and  it  applies  to  the 
case  from  which  the  above  excer^  Is  taken, 
for  the  reason  that  the  policy  issued  in  that 
case  was  not  one  to  which  the  statute  herein- 
after referred  to  aivUes.  Whilst  from  the 
terms  of  the  statute  its  scope  as  to  the  eSict 
classes  of  policies  it  Is  intended  to  Thrace 
Is  not  entirely  dear,  as  the  parties  by  com- 
mon consent  seon  to  agree  that  It  does  apply 
Xo  the  policy  Issued  in  the  case  at  bar,  a  gen- 
eral dlseoaaloB  of  tbat  onestloa  la  not  necw' 
sary. 

At  common  law  the  warranty  of  the  truOi 
of  the  answer  to  a  spedflc  Inquiry  In  the  ap- 
plication Implied  the  agreement  that  the  sub- 
ject-matter of  the  question  and  answer  is 
to  be  regarded  as  material,  and  Oiat  an  un- 
true answer  thus  warranted  avoids  the  poli- 
cy, whether  the  answer  be  made  in  good 
faith  or  not  Anderson  v.  Fltagerald,  4  H. 
Ia.  Caa  484.  Several  states,  amongst  than 
our  own,  have  passed  statutes  for  the  puf^ 
pose  of  relieving  against  the  hardships  aris- 
ing from  the  strict  enf oreemmt  at  ccmmum 
law  of  warrantiea  in  Insoranee  policies  con- 
cerning matters  having  no  real  or  ivozimate 
relation  to  the  risk  assumed  by  the  Insurer. 
By  the  aid  of  muA  warranties^  and  the  inno- 
cent mistakes  of  the  Insured,  It  otten  happen- 
ed that  the  Insurer  was  aMe  to  escape  11a- 
bUl(7  on  a  ground  having  no  real  merit  and 
of  the  purest  tedmlcallty.  That  such  stat- 
utes are  remedial  In  their  nature  and  quite 
within  the  police  power  ,  of  the 'L^slature 
Is  no  longer  an  open  question.  Penn  Mutual 
Idfe  In&  Oo.  V.  Mechanics'  Ssvings  Bank  & 
Trust  Co.,  supra;  White  v.  Oonn.  Mnt  L. 
Ins.  Co,  4  DUL  in.  Fed.  Oas.  No.  17,540; 
BqultaUe  L.  Assur.  Soc.  r.  Olonenta,  140  U. 
S.  226^  U  Snpw  Ot  822,  85  L.  SH  407;  WaU 
V.  Bqultable  L.  Assur.  Soc  (O.  CJ  32  Fed. 
278;  Sagle  Ins.  Go.  r.  Ohio,  ISS  U.  S.  446, 
14  Sup.  Ot  868,  8S  L.  Sd.  778;  BeUly  t. 
Tranklln  Ins.  Go.,  48  Wla.  4tt.  28  Am.  B«k 
652;  Insurance  Oo.  t.  Leslie,  47  Ohld  St 
400,  24  M.  1072.  0  L.  R.  A.  45b  Our  sUtOto 
(section  S78<  Gomik  Laws  1900)  reads  aa  fol- 
lows: "In  any  dalm  arising  nnder  a  policy 
whidi  has  berai  Issued  In  tids  state  by  any 
Ufe  Insurance  company,  without  previous 
medical  examination  or  without  tiie  knowl> 
edge  and  consent  of  the  Insured,  or  in  case 
said  Insured  Is  a  minor,  without  the  consent 
oC  the  parent,  guardian,  or  other  person  hav- 
ing legal  custody  of  said  minor,  the  state- 
ments made  In  the  andlcatlott  shall,  in  the 
abaaice  of  tend,  he  deemed  rmreeentatlons 
and  not  warrantiea:  Provided,  however,  that 
tile  company  shaU  not  be  debarred  fron 
proving  aa  a  defense  to  such  claim  tbat  said 
statanenta  are  willfully  f&lse,  fraudulent  or 
mlslesdlng,  and,  proTldad,  further,  that  every 
policy  which  eontalna  a  referenos  to  tiie  ap- 
plication ot  the  insured,  eitber  aa  a  part  ot 
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tbe  policy  or  u  harlnir  any  bearing  tboeon 
must  have  attached  thereto  a  correct  copy 
of  the  ai^Ucatlon,  and  unless  so  attached 
the  same  shall  not  be  considered  a  part  of 
the  policy  or  received  In  evidence."  The  evi- 
dent parpose  of  this  statute  is  to  strike  dbwn 
warranties  In  Insurance  policies  of  this  class 
and  to  provide  a  rule  of  construction  for  the 
purpose  of  preventing  injustlcea  Hermany 
v.  FldeUty  MuL  I*  Ass'n,  161  Pa.  17,  24  Atl. 
1064.  This  Is  accompllahed  by  giving  to  the 
statements  oontained  in  an  application  the 
status  of  representations  and  providing  that 
the  insurdnce  company  shall  not  be  debarred 
from  proving  as  a  defense  that  such  "state- 
ments are  wiUfally  falseg  frandnlent,  or  mis- 
leading." 

A  leading  case  In  support  of  the  principle 
that  in  case  of  representations,  knowledge, 
and  good  faith  of  the  applicant  are  of  para- 
mount Importance  is  Moulor  v.  American 
Life  Insurance  Co.,  Ill  U.  S.  835.  4  Sup.  Ct 
466,  28  L.  Ed.  447.  Indeed,  it  may  be  said 
that  it  is  well  settled  that,  to  avoid  a  pol- 
icy for  misrepresentation,  the  false  state- 
ment must  have  been  made  willfully  and 
with  Intent  to  deceive,  and  must  have  been 
relied  on  by  the  Insurer.  Metropolitan  Ufe 
Ins.  Co.  T.  Larson,  SB  111.  App.  143;  Wash- 
ington Life  Ins.  Go.  v.  Haney,  10  Kan.  525; 
Northwestern  Mut  Ufa  Ins.  Co.  v.  Woods, 
54  Kan.  663,  89  Pac.  189;  Eettenbach  v. 
Omaha  Life  Ass'n,  supra;  Fitzgerald  t.  Su- 
preme Council  Catholic  Mut  Ben.  Ass'n,  39 
App.  Div.  251,  66  N.  T.  Supp.  1006;  Metro- 
politan Life  Ins.  Co.  v.  Howie,  62  Ohio  St 
204,  56  N.  B.  908;  Alden  v.  Supreme  Tent 
of  Knights  of  Maccabees  of  the  World,  78 
App.  Div.  18,  79  N.  T.  Supp.  80;  Provident 
Savings  Life  Assur.  Soc.  v.  Cannon,  103  111. 
App.  534 ;  Id.,  201  lU.  260,  60  N.  B.  388;  Ley 
T.  Metropolitan  Life  Ini.  Oo„  120  Iowa,  203, 
94  N.  W.  668. 

But  for  the  statute  heretofore  considered, 
the  provisions  of  the  policy  Involved  here- 
in would  render  the  answer  to  each  question 
of  the  application  material  with  all  the  con- 
sequences thereby  Imposed  by  the  law  of  In- 
surance, but  It  was  the  chief  purpose  of  the 
statute  to  destroy  such  conventional  mate- 
riality and  to  open  to  Judicial  Investigation 
the  question  on  Its  merits.  The  general  rule 
undoubtedly  is  that  under  statutes  of  this 
kind  questions  as  to  the  materiality  of  the 
statemrats  and  the  intent  of  the  insured  to 
deceive  are  for  the  Jury.  Penn  Mut  Life  Ins. 
Co.  V.  Mechanics*  Savings  Bank  &  Trust  Co., 
supra;  Price  v.  Standard  Life  &  Accident 
Ins.  Co.,  00  Minn.  264,  06  N.  W.  1118 ;  Levle 
V.  Metropolitan  life  Ins.  Co.,  163  Mess.  117, 
89  N.  E.  792;  New  York  Ufe  Ins.  Co.  v. 
Fletcher,  117  U.  8.  519,  6  Sup.  Ct  837,  29  L. 
Ed.  934;  March  v.  Metropolitan  Life  Ins. 
Co.,  186  Pa.  629,  40  Atl.  1100,  65  Am.  St 
Rep.  887;  Murphy  v.  Prudential  Ins.  Co., 
206  Pa.  444,  55  Atl.  19;  Fidelity  Mut  Life 
Ass'n  of  Philadelphia,  Pa.,  t.  Miller^  82  Fed. 
6S.Ma  aA.2U« 
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Under  our  statute^  the  statements  made 
In  an  application  for  insurance  most  bt 
shown  to  be  willfully  fiilse  In  order  to  con- 
stitute a  defense  to  an  action  on  the  policy. 
The  Pennsylvania  statute,  which  was  under 
consideration  In  Penn  Mat  life  Ins.  Co.  v. 
Mechanics'  Savings  Bank  ft  Trust  Co.,  su- 
pra, provides  in  effect  that  any  mlsr^tresen- 
tation  in  the  application  shall  not  avoid  the 
policy  unless  it  was  either  made  la  bad  faith 
or  is  material  to  the  risk.  It  was  contended 
that  a  misrepresentation  in  bad  faith  wltliln 
.  the  meaning  of  the  statute  is  an  untrue  state- 
ment made  under  such  circumstances  that  It 
would,  If  resulting  In  Injury,  support  a  recov- 
ery in  an  action  for  deceit  at  conunon  law, 
and  that  in  such  an  action,  If  the  fact  mis- 
represented is  one  concerning  the  defend- 
ant's own  aflFairs  of  wbtcb  he  must  at  some 
time  have  had  personal  knowledge,  be  Is  held 
to  a  knowledge  and  recollection  of  It  at  the 
time  of  the  statement  and  cannot  be  beard 
In  defense  to  say  that  Inadrertentiy  and 
through  forgetfulness  he  made  the  statemoit 
In  the  honest  belief  of  its  truth.  Therefore 
It  is  said  that  the  court  bdow  should  have 
Instructed  the  Jury  that  as  the  Insured  must 
have  known  of  the  omitted  policy  when  hs 
took  it  he  Is  conclusively  presumed  to  have 
known  it  when  he  signed  his  application,  and 
so  to  have  made  the  stat^nent  concerning 
his  other  insurance  in  bad  faith.  Jodgs 
Taf t  who  delivered  the  opinion  for  the  conrt, 
said :  "The  argument  is  unsound.  We  have 
here  to  deal  with  the  statutory  meaning  of 
the  phrase  'misrepresentation  in  bad  faith.' 
'In  bad  faith*  Is  not  a  tedmlcal  term  used 
only  in  actions  for  deceit  It  la  an  ordinary 
expression,  the  meaning  of  which  is  not 
doubtfuL  It  means  'with  actual  Intent  to 
mislead  or  deceive  another.'  It  refers  to  a 
real  and  actual  state  of  mind  capable  of  both 
direct  and  circumstantial  proof.  A  man  may 
testily  directly  to  his  knowledge  and  inten- 
tion if  they  are  in  issue,  and  they  may  also 
be  Inferred  from  drcumstanees.  If  a  man 
makes  a  statement  In  the  honest  belief  that 
it  is  true,  he  does  not  make  that  statemrat 
in  bad  faith,  even  if  his  honest  Ignorance  of 
the  truth  is  the  result  of  the  grossest  care- 
lessness. The  fact  that  he  could  only  be  ig- 
norant through  gross  carelessness  may  be  ev- 
idence to  show  that  he  was  not  ignorant,  and 
therefore  spoke  In  bad  faith;  but  grant  his 
honest  belief  in  hfs  statement,  and  there 
cannot  be  bad  faith  on  his  part  In  the  ordi- 
nary sense  in  which  those  words  are  used 
in  the  English  language.  This  is  the  sense 
in  which  they  are  used  in  the  Pennsylvania 
statute.  Therefore  It  would  clearly  not  have 
been  bad  faith  in  the  Insured  If  be  made 
the  statement  concerning  his  other  insurance 
In  the  honest  belief  in  Its  truth,  and  omit- 
ted the  $6,000  policy  through  forgetfulness 
and  Inadvatence.**  The  same  may  be  said 
of  the  phrase  "wlilfolly  false,  fraudulent,  or 
misleading,"  as  used  in  our  statute.  State- 
mwts  to  IM  vlUtnUj  ta}a%  ttwadaleat,  or 
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misleading  must  be  niade  vlth  actual  Intent 
to  mlsead  or  deceive  another.  It  does  not 
seem  to  ub  tbat  the  iDStractloD  complained 
of  goes  further  than  that 

[l-l]  The  iDstmctlon  requested,  the  refus- 
al of  wjilch  the  defendant  complains,  was 
submitted  for  the  purpose  of  covering  certain 
expert  evidence  Introduced  by  the  defendant 
over  the  objection  of  the  plalntifT,  to  the  ef- 
fect that  If  the  insured  liad  notified  the  de- 
fendant of  certain  applications  for  additional 
insurance  which  It  was  alleged  he  made,  as 
by  the  statements  contained  In  his  applica- 
tion he  agreed  to  do,  the  defendant  at  once 
would  have  canceled  the  policy  sued  upon. 
This  evidence  was  Inadmissible  and  the  plain- 
tiff's objection  to  it  should  have  been  sus- 
tained. The  rule  is  that:  "An  Insurance  ex- 
pert cannot  be  permitted  to  give  his  opin- 
ion that  certain  undisclosed  facts  Increased 
the  risk  of  a  life  i>ollcy,  bat  be  may  state 
the  usage  of  insurance  companies  as  to  re- 
jecting risks  when  made  aware  of  such 
facts."  Penn  Mat  L.  Ins.  Co.  v.  Ifeehapici' 
Savings  Bank  &  Trust  Co.,  supra. 

The  general  rale  is  stated  In  25  Cyc.  937, 
MB  follows:  "Evidence  Is  inadmissible  to 
show  that  facts  suppressed  or  falsely  repre- 
sented in  the  application  would  have  been 
deemed  material  In  passing  upon  the  appli- 
cation, and  that  the  company  would  not 
fiave  issued  the  policy,  had  it  known  the 
truth  in  regard  thereto.  But  Insurance  ex- 
perts may  state  the  usage  of  insurance  com- 
panies generally  in  respect  to  charging  high- 
er rates  of  premium  or  in  rejecting  risks 
when  made  aware  of  the  particular  fact  In 
question." 

It  Is  true  the  court  below  permitted  this 
evidence  to  be  Introduced  over  the  objection 
of  the  plaintiff,  and  counsel  for  defendant 
now  contends  that,  even  though  It  was  inad- 
missible, the  plaintiff  cannot  urge  that  fact 
in  this  court  in  defense  of  the  action  of  the 
trial  court  for  the  reason  that  he  has  not  fil- 
ed a  cross-petition  in  error  for  the  purpose 
of  reviewing  the  ruling  of  the  trial  court  on 
bis  objection.  We  cannot  agree  with  this 
contention.  It  would  be  tantamount  to  say- 
ing that  because  the  court  conmiltted  the 
Initial  error  of  admitting  such  evidence.  It 
is  required  to  stUl  further  err  by  basing  an 
Instruction  upon  It  In  our  opinion  this 
court  would  not  be  Justified  In  reversing  a 
judgment  upon  that  ground.  Moreover,  that 
part  of  the  Instruction  to  the  effect  that  the 
statements  made  by  the  Insured  are  what 
are  known  In  law  as  executory  stipulations 
or  promissory  warranties,  as  defined  by  the 
authorities  cited  by  counsel  upon  tbat  ques- 
tion, Is  not  a  correct  statement  of  the  law 
applicable  to  Insurance  policies  of  the  class 
under  eonslderaUon  in  this  jurisdiction.  In 
Grant  v.  Lexington  Fire,  Life  &  Marine  Ins. 
Co.,  5  Ind.  23,  61  Am.  Dec.  74,  one  of  the 
cases  cited  b;  counsel  for  defendant,  the 
court,  speafeing  of  an  executory  stipulation 
or  promissory  warranty,  saysi  "An  exeeu- 


tory  stipulation,  or  promissory  warranty,  in- 
serted  in  a  policy,  and  which  became  a 
binding  condition  on  the  insured,  requires 
strict  performance.  The  breach  of  It,  wheth- 
er the  thing  warranted  was  material  or  not, 
renders  the  policy  void  from  its  inception." 
As  stated  elsewhere  in  this  opinion,  under 
our  statute  such  statements  must  be  con- 
stmed  as  representations,  and  In  order  for 
misrepresentations  in  relation  thereto  to 
avail  the  insurer  as  a  defense,  it  must  show 
that  they  were  willfully  false,  fraudulent^ 
or  misleading.  In  Pelican  v.  Mutual  life 
Ins.  Co.,  supra,  it  was  held:  "Where,  in  an 
action  on  a  policy,  a  request  to  charge  was 
correct  la  so  fiir  as  it  defined  a  surgical  op* 
eraUon,  but  was  erroneous  in  assoming  that 
the  answers  of  insured  were  warranties,  and 
not  representations,  it  was  properly  re* 
fused."  Another  question  raised  by  counsel 
f&r  defendant  in  error,  which  also  has  a 
bearing  upon  the  question  last  under  discos- 
slon,  is  that  the  application  was  not  admls* 
slble  in  evldmce,  for  the  reason  that  a  cor- 
rect copy  of  the  application  was  not  attached 
to  the  policy,  and  therefore  under  the  last 
proviso  of  the  statute  heretofore  referred  to^ 
should  not  have  been  received  In  evidence. 

A  statute  coached  in  the  same  language 
was  construed  the  Suprrane  Judicial 
Court  of  HassaChnsetts  in  ^iden  t.  Pro- 
daitlal  Idfe  Ins.  Oo.  of  America,  191  Vaaa. 
153,  77  N.  B.  S09.  In  that  case,  as  in  tUs, 
the  policy  contained  no  lefbrence  to  the  ap- 
plication of  the  Insured  as  a  part  of  the  poli- 
cy or  as  having  any  beazli«  thereon.  Ddlf>> 
aiag  the  opinion  of  the  court,  Mr.  Oldef 
Justice  Knowlton  says:  "The  plaintiff 
brought  suit  upon  a  policy  of  life  insurance 
issoed  to  her  Intestate,  and  the  defendant 
answered  that  the  policy  was  procured  by 
fraud  practiced  upon  the  company  in  regard 
to  the  risk.  It  Is  elementary  law  that  this, 
If  proved,  would  be  a  good  defense^  Proof 
might  be  made  by  showtng  material  false 
and  fraudulent  rcqpresentatlons,  whether  or- 
al or  in  writing,  and  rdiance  upon  them  as 
an  inducement  to  the  Issuing  of  the  policy. 
The  defendant  offered  in  evidence  a  writtoi 
application  of  the  plaintiff^  intestate  for  in- 
surance, containing  representations  alleged 
to  be  fraudulent  There  is  no  doubt  of  Its 
competency  on  this  Issue,  unless  the  statute 
prevents  the  use  of  it  The  statute  relied 
on  by  the  plaintiff  is  as  follows:  'Every 
policy  which  contains  a  reference  to  the  ap- 
plication of  the  Insured,  either  as  a  part  of 
the  policy  or  as  having  any  bearing  thereon,  - 
must  have  attached  thereto  a  correct  copy 
of  the  application,  and  unless  so  attached 
the  same  shall  not  be  considered  a  part  of 
the  policy  or  received  in  evidence.  •  •  • 
The  policy  in  this  case  has  no  reference  to 
any  application  of  the  Insured,  either  oral 
or  written.  The  policy  and  this  application 
are  therefore  not  within  the  terms  of  the 
statata  The  object  of  the  stotuto  Is  te 
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prevent  companies-  from  bolding  Insored  per- 
sons bound  bg  a  contract  In  wrltlns  of  which 
thej  have  no  copy.  While  the  langoage  of 
the  statute  Is  broad  enough  to  prerait  the 
nse  of  an  application  to  prove  fraud,  when 
the  policy  refers  to  an  application  and  It  Is 
not  attached  to  the  policy,  there  Is  no  reason 
for  extending  the  statute  by  construction, 
so  as  to  make  it  prevent  the  proof  of  fraud 
by  an  application,  when  the  policy  contains 
no  reference  to  an  application.  It  is  not  the 
policy  of  the  law  to  create  unnecessary  ob- 
stacles to  the  proof  of  fraud.  It  has  recent- 
ly been  decided  that  a  provision  in  a  policy 
of  insurance,  making  it  Incontestable  for 
fraud  from  its  inception,  is  void  as  against 
public  policy.  Beagan  v.  Union  Mutual  lite 
Insurance  Co.,  189  Mass.  550,  76  N.  B,  217 
[2  L.  £.  A.  (N.  S.)  821,  109  Am.  St  Bep. 
65S,  4  Ann.  Gas.  862].  We  are  of  opin- 
ion that  this  statute  does  not  prevent  the 
proof  of  fraud  by  the  introduction  of  an  ap- 
plication in  writing  In  cases  where  no  appli- 
cation Is  referred  to  in  the  policy." 

[9]  As  the  reasoning  of  the  Massachusetts 
court  is  satisfactory,  we  apply  It  in  constru- 
Ing  our  statute  and  hold  that  part  of  see- 
tlon  8784,  Comp.  Laws  1909,  which  provides: 
"In  any  claim  arising  under  a  policy  which 
has  been  issued  in  this  state  by  any  life  In- 
surance company,  without  previous  medical 
examination  or  without  the  knowledge  and 
consent  of  the  insured,  or  in  case  said  insur- 
ed is  a  minor,  without  the  consent  of  the 
parent,  guardian,  or  other  person  having 
legal  custody  of  said  minor,  the  statements 
made  in  the  application  shall,  In  the  absence 
of  fraud,  be  deemed  representations  and  not 
warranties:  Provided,  however,  that  the 
company  shall  not  be  debarred  from  proving 
as  a  defense  to  such  claim  that  said  state- 
ments are  willfully  false,  fraudulent  or  mis- 
leading, and,  provided,  further,  that  every 
policy  which  contains  a  reference  to  the  ai>- 
pUcatlon  of  the  Insured,  either  as  a  part  of 
the  policy  or  as  having  any  bearing  thereon 
must  have  attached  thereto  a  correct  copy  of 
the  application,  and  unless  so  attached  the 
same  shall  not  be  considered  a  part  of  the 
policy  or  received  in  evidence" — does  not 
prevent  proof  that  statements  made  in  the 
application  are  willfully  false,  fraudulent, 
or  misleading  by  the  Introduction  of  the  ap> 
jdlcatlon  in  cases  where  the  policy  contains 
no  reference  thereto  either  as  a  part  of  the 
policy  or  as  having  any  bearing  thereon. 

[It]  It  Is  further  contended  that  because 
some  of  the  statements  contained  in  the  ap- 
plication were  also  indorsed  upon  the  policy, 
which  contains  a  further  provisioa  that  the 
policy  is  Issued  In  consideration  of  such 
atatements,  each  of  which  the  insured,  by 
accepting  the  policy,  warrants  to  be  full, 
true,  and  complete,  such  statements  must  be 
construed  to  be  warranties,  and  not  repre- 
sentationB.  We  do  not  believe  this  conten- 
tion can  be  sustained.   This  woqld  afford 
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the  Inmter  an  easy  meUkod  to  accompUsh  In- 
directly what  the  law  wUl  not  pomit  It  to 
do  directly.  It  haa  often  been  attempted 
without  BQccees  to  evade  the  effect  of  such 
statutes  by  stmllar  means,  usually  by  atipn- 
latlons  in  the  policy  to  the  effect  that  all  the 
statements  and  declarations  of  the  avv^- 
cant  shall  be  considered  material,  notwith- 
standln^  the  provisions  of  any  statute  to  the 
contrary.  The  question  as  to  the  validity 
and  effect  of  such  sUpulationa  was  raised 
in  the  early  case  of  White  r.  Connecticut 
Mut  life  Ins.  Co.,  29  Fed.  Cas.  1011,  where 
it  was  held  that,  if  the  provisions  of  tlie 
policy  are  in  conflict  with  the  statute  the 
latter  controls,  and  that  no  waiver  of  the 
benefits  of  the  act  could  arise  by  implication. 
In  Hermany  v.  Fidelity  Mut  Life  AaB*n, 
supra,  the  statute  was  held  to  be  of  binding 
effect,  though  the  application  npressly  pro- 
vided that  every  statement  therein  should  be 
material,  notwithstanding  any  law  to  the 
contrary.  In  Fidelity  Hut  life  Aas'n  v. 
Miller,  supra,  involving  the  constrnction  of 
the  Maryland  statute,  the  court  held  that 
the  company  could  not  contract  with  the'  in- 
sured that  matters  ordinarily  r^arded  as 
immaterial  should  be  construed  as  material 
111]  In  Keatley  V.  Insurance  Co.,  187  Pa. 
197,  40  Atl.  808,  where  it  was  attempted  to 
evade  the  provisions  of  the  Pennsylvania 
act  by  reciting  in  the  policy  that  the  con- 
tract should  be  construed  by  the  laws  of 
Connecticut,  the  court  held  that  such  an 
agreement  was  against  public  policy,  and 
that  the  contract  must  be  governed  by  the 
Pennsylvania  act  ^Is  doctrine  was  ap- 
proved in  McClaln  v.  Provident  Savings  T,ifp 
Assurance  Society,  110  Fed.  80, 49  G.  C.  A.  31. 
In  Dolan  v.  Mutual  Reserve  Fond  Life  Aashi, 
173  Mass.  197,  53  N.  E.  398,  the  court 
that  where  parties  are  contracting  within 
the  commonwealth  in  regard  to  a  matter 
which  vrlthout  their  contract  would  plainly 
be  governed  by  the  laws  of  the  state,  enact- 
ed on  grounds  of  public  policy,  it  Is  at  least 
doubtful  whether  they  can  be  permitted  to 
nullify  those  laws  by  a  stipulation  ttiat  the 
contract  shall  be  governed  by  the  laws  of  an- 
other state.  To  the  same  effect  are  Insur- 
ance Go.  V.  Sickles,  23  Ohio  Clr.  Ct  R.  5M ; 
Fidelity  Mut  Life  Ass'n  v.  Jeffords,  id?  Fed. 
402,  46  a  C.  A.  377,  63  L  R.  A.  193,  and 
Fletcher  t.  New  Tork  life  Ins.  Co.  (a  C.)  13 
Fed.  626.  In  Equitable  life  Assurance  Soc 
V.  Clements,  supra,  affirming  Wall  v.  Bqul- 
table  Life  Assur.  Soc.  (C.  C.)  32  Fed.  273,  it 
was  held  that  where  the  insured  was  a  resi- 
dent of  Missouri,  and  the  application  fbr  the 
policy  was  signed  there,  the  policy  being  deliv- 
ered and  the  premiums  paid  In  Missouri,  the 
policy  is  a  Missouri  contract  and  govoned 
by  the  laws  of  that  state,  though  the  Insurer 
was  a  New  Tork  corporation  doing  business 
in  Missouri,  and  the  poUdea  were  executed 
In  New  Tork.  To  the  same  effect  are  Lovell 
T.  Alliance  life  Ins.  Go,  15  Fed.  Caa.  2000. 
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and  Fidelity  Mut  Life  Asa'n  t.  Jeffords,  107 
Fed.  402,  46  C.  C..A.  37T,  63  L.  R.  A.  103. 

Finding  no  reveraibie  error  In  the  record, 
the  Judgment  of  the  court  below  to  affirmed. 
All  the  justices  concur. 

(SB  Oki.  — =— i   

OWEN  V.  UNITED  STATES  StJUBTTT  CO. 
(Supr^e  Court  of  Oklahoma.    Feb.  4,  1913. 
Rehearins  Denied  May  6^  1913.) 

(Syllahus  iy  the  OourU} 

L  PZXADIIVO  (I  291*)— PWMW  MP  SEBOCmOK 
— NKCKSSITT— PLXADIlfG. 

Where  an  action  ia  founded  on  a  written 
inatmment,  and  the  petition  iets  forth  the 
aame  in  full,  an  answer  not  rerifled  does  not 
put  in  issue  the  execution  of  rach  written  in- 
■tmment,  and  there  is  no  neceuity  for  provins 
the  same  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Di«.  H  864.  865,  866^-879;  Dec  Dig. 
S  291."J 

2.  IKBUHAKOB    (H    256,    267*)  —  VAUnOT — 

Bbbach. 

A  misrepresentation  renderi  the  policy 
Toid  on  the  ground  of  irand,  whilst  noncom- 
pliance with  a  warranty  operates  U  an  express 
nreach  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Die  If  MO,  549,  567 ;  Dec.  Dig.  fl  256. 
2eT.«] 

&.  Fmaud  (I  58*>— PBOcunnuifT  of  Ooktbact 

—Quantum  on  Paoor. 

In  this  jurisdiction,  where  fraud  is  alleged 
In  the  procuring  of  a  written  Instninient,  the 
proof  mast  snstaln  the  allegations  by  a  pre- 
ponderance of  the  evidence  so  great  as  to  over- 
come all  opposing  evidence  and  repel  all  oppos- 
ing presumptions  of  gooc}  faith. 

[Ed.  Note.— For  other  cases,  see  Fraud.  Cent 
Dig.  II  56-60 ;  Dec  Dig.  I  68.*] 

4.  IirnrBARCi  (|  a*e*>— FnAun  iw  PaocunE- 

niiT— Bdedeit  of  Pboof. 

Under  section  3784.  Comp.  Laws  1009,  the 
burden  of  proof  to  establish  the  materiality  of 
a  misrepresentation  or  concealment  es  well  as 
the  ^udulent  intent  of  the  insored,  Is  upon 
tbe  insnranee  company,  and  the  burden  is  not 
shifted  where  it  is  shown  that  the  insured  made 
an  untrue  answer  concerning  other  Insurance, 
for,  if  there  be  a  presumption  that  his  failure 
to  mention  it  was  intentional,  this  is  met  by 
tbe  presumption  that  a  man  does  not  make  a 
fraudulent  misstatement  end  tbe  question  is 
therefore  for  the  Jury,  upon  all  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ||  1665.  164S-1668;  Dec.  Dig.  | 
646.*] 

&rw  from  District  Court,  Oklahoma 
County;  Geo.  W.  Clark,  Judge. 

Action  by  Lula  Owen  against  the  United 
States  Surety  Company,  a  corporation. 
Judgment  for  defendant,  and  plalntiflt  brings 
eiToT.  Bevened  and  rananded  fl>r  new 
trial. 

T.  B.  Blddle,  of  Chlckasba,  for  plaintiff  In 
«not.  Sbartei,  Keaton  &  Wells,  of  Oklaho- 
ma atyf  for  defendant  In  error. 

KANE,  J.  In  the  trial  court  it  was  agreed 
by  counsel  that  the  IsBues  la  the  above^n- 
titled  cause  were  practically  the  same  as 
Id  Continental  Casualty  Co.  r.  Lula  Owen, 
131  Paa  1084,  Just  handed  down.  In  tUs 
court  tbe  action  of  the  trial  court  in  direct- 
ing a  verdict  In  favor  of  the  defendant  rals* 


es  a  few  additional  questions  of  law,  which 
wore  not  Involved  In  the  case  of  Continental 
Casualty  Co.  t.  Lula  Owen,  and  It  will  be 
such  questions  only  that  will  be  noticed 
herein.  The  additional  conteutlons  may  be 
stated  as  follows:  (1)  As  the  orifiinal  policy 
of  insurance  was  only  attached  to  plaintiff's 
petition  as  an  exhibit,  tbe  court  could  not 
consider  the  provisions  contained  In  the 
schedule  of  warranties  thereof,  unless  said 
policy  had  been  Introduced  in  evidence,  and, 
as  Ibis  was  not' done  for  the  purpose  of 
showing  the  provisions  of  the  schedule  of 
warranties,  the  court  should  not  have  con- 
sidered such  warranties  and  taken  the  case 
from  the  Jury  npon  tbe  ground  that  the 
evidence  showed  a  breach  thereot  i?)  Tbe 
defendant's  evidraice  did  not  show  that  Ed- 
ward O.  Owen  liad  other  acddoit  Insurance 
at  the  time  of  the  execution  and  delivery  of 
the  policy  sued  on  herein,  and  therefore  thore 
was  a  failure  to  show  a  breach  of  clause 
10  of  the  schedule  of  warranties  indorsed 
on  the  poUcy  sued  on  to  the  effect  that  the 
Insured  had  no  accident  Insurance  and  no 
health  Insurance,  except  $6,000  acddoit  In 
the  Continental  Casualty  Company. 

[1J  The  first  contention  is  luit  well  taken. 
The  original  policy  was  attached  to  plalntUTs 
[>etltion,  marked  iCxhibit  A.  Defendant's  an- 
swer admitted  the  execution  and  delivery  of 
the  policy,  and  alleged  tiiat  it  was  not  liable 
to  plaintiff  In  any  sum  therecw,  for  the 
reason  that  the  Insured  made  certain  false 
representations  of  material  facts  to  defend- 
ant for  the  purpose  of  procuring  the  Issu- 
ance of  said  policy.  The  answer  was  not 
verified,  and  platntUE  filed  an  unverified  re- 
ply, wherein  she  denied  tliat  Insured  made 
any  false  or  fraudulent  representations  In 
regard  to  the  amount  of  his  insurance  or  of 
any  application  for  insurance  or  as  to  the 
condition  of  his  health,  but  did  not  deny  the 
written  statements  set  up  in  defendant's  an- 
swer, which  it  was  alleged  were  contained 
in  the  policy  itself.  Section  5618,  Comp. 
Laws  1009,  provides:  "In  all  actions,  al* 
legations  of  the  execution  of  written  Instru- 
ments and  ipdorsements  thereon  of  the  ex- 
istence of  a  corporation  or  partnership,  or 
of  any  appointment  of  authority,  or  the  cor- 
rectness of  any  account  duly  rerifled  by  the 
affidavit  of  the  party,  his  agent  or  attorney, 
shall  be  taken  as  true  unless  the  denial  of 
the  same  be  verified  by  the  affldarit  of  the 
party,  ids  agent  or  attorney." 

In  Mo.  Birer,  Ft  Scott  &  O.  R.  Co.  t. 
Wilson,  10  Kdn.  87  (star  page  105),  It  was 
held:  "Where  an  action  is  founded  on  a 
written  Instrument,  and  the  petition  sets 
forth  the  same  in  full,  an  answer  not  veri- 
fied does  not  put  in  Issue  the  execution  of 
such  written  Instrument,  and  there  Is  no  ne- 
cessity for  proving  the  same  on  tbe  trial" 
other  Kansas  cases  to  the  same  effect  are 
Reed  t.  Arnold,  10  Kan.  85  (star  page  102); 
Walker  t.  Fleming,  S7  Kan.  171, 14  PaCL  470; 
Board  of  Education  v.  Shaw,  15  Kan.  35 
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(star  page  33).  There  are  several  Oklahoma 
cases  which  follow  the  decisions  of  Kansas, 
from  which  state  we  borrowed  the  etatnte; 
the  latest  ones,  where  all  the  authorities  are 
cited  being  Long  r.  Shepherd,  130  Pac.  131, 
and  Tate  r.  Stone,  130  Pac.  296,  both  hand- 
ed down  at  the  December,  1912,  term. 

[2]  The  second  contention  must  be  sus- 
tained. The  evidence  offered  tending  to  ^ow 
a  breach  of  the  warranties  was  as  follows: 
"Jndge  Keaton:  Before  we  read  any  more 
depositions,  I  believe  we  will  offer  this  oth- 
er Insurance  policy.  We  now  offer  in  evi- 
dence, Just  for  the  purpose  of  showing  the 
date  of  Issuance  and  the  amount  and  kind 
of  policy,  the  Maryland  Casualty  Company 
of  Baltimore,  Md.,  accident  [tollcy,  in  the 
irrlndpal  sum  of  $5,000  In  the  event  of  death 
caused  by  accidental  Injuries,  Issued  October 
10,  1810;  issued  to  Edward  0.  Owen.  Mr. 
Riddle:  Plaintlfl  objects  to  it  as  incompe- 
tent, irrelevant,  and  immaterial  to  the  is- 
sues In  this  case.  By  the  Gonrt:  Overruled. 
Mr.  Riddle:  Exceptions.  By  the  Court: 
There  is  no  question  raised  as  to  the  fact 
of  the  poUcy  liavlng  been  issued?  Mr.  Rid- 
dle: No,  sir;  no  question  about  that" 

As  held  in  Continental  <^sualty  Co.  v.  Lnla 
Owen,  supra,  the  materiality  of  representa- 
tions made  by  the  Insured  In  his  application 
for  Insurance  Is  a  question  for  the  jury. 
In  Pelican  v.  Mutual  Life  Ins.  Co.,  44  Mont. 
277,  119  Pac.  778,  it  was  held:  "Where  in- 
sured represented  that  he  had  not  suffered 
a  surgical  operation  prior  to  making  his  ap- 
plication, and  there  was  no  controversy  In 
the  evidence  that  he  had  sustained  an  as- 
piration of  his  chest  prior  to  that  time,  the 
court  should  tiave  instructed,  as  a  matter  of 
law,  that  such  treatment  was  a  surgical 
operation  and  left  It  to  the  jury  to  deter- 
mine insured's  good  faith."  Moreover,  the 
evidence  was  not  such  that  all  reasonable 
men  would  say  that  the  insured  had  no  ac- 
cident insurance  and  no  health  insurance 
except  that  stated  in  clause  10.  A  misrep- 
resentation renders  the  policy  void  on  the 
ground  of  fraud,  whilst  noncompliance  with 
a  warranty  operates  as  an  expr^s  breach  of 
the  contract 

[3]  In  this  jurisdiction,  where  fraud  is  al- 
leged in  the  procuring  of  a  written  instru- 
ment the  proof  must  sustain  the  allegations 
by  a  preponderance  of  the  evidence  so  great 
as  to 'overcome  all  opposing  evidence  and 
repel  all  opposing  presumptions  of  good  faith. 
Moore  v.  Adams  et  al.,  26  Ok],  48, 108  Pac.  392. 

[4]  The  policy  sued  upon  was  dated  Octo- 
ber 18, 1910,  or  ^gbt  days  subsequent  to  the 
policy  In  the  Maryland  Casualty  Company 
referred  to  In  the  agreement  of  counsel. 
Even  if  we  accord  to  the  word  "Issued"  the 
broad  meaning  contended,  we  would  not  .be 
justided  in  saying  that  the  evidence  conclu- 
sively shows  that  the  insured  had  insurance 
other  than  that  set  out  In  his  statement  at 
the  time  the  policy  sued  on  was  Issued.  Dis- 
cussing a  similar  proposition  In  Penn  Mutual 
tlfa  Ids.  Oo^  v.  Jfechaulcs'  Savings  Bank  & 


Trust  Co.,  72  Fed.  413,  19  C.  C.  A.  28C  38 
L.  R.  A.  33,  70,  Judge  Taft  says:  "It  Is 
urged  for  the  defendant,  however,  tliat  be- 
cause it  was  admitted  that  Schardt  made  an 
untrue  answer  concerning  his  other  Insur- 
ance, the  presumption  was  that  his  fallore 
to  mention  it  was  intentional,  and  that  tlie 
court  should  have  so  Instructed  the  Jury. 
Had  the  defendant  requested  such  a  charge, 
the  question  would  then  have  been  presented 
for  decision.  But  Instead  of  requesting  such 
an  Instruction,  defendant  framed  a  single 
charge,  which  instructed  the  Jury  that  tttcy 
should  presume,  not  only  that  the  failure  to 
mention  the  fact  was  bitentlonal,  but  also 
that  It  was  material.  This  was  erroneous^ 
and  the  court  rightly  refused  to  give  it.  But 
we  do  not  think  that  the  defendant  was  en- 
titled to  the  Instruction  tliat  the  admlaslon 
that  Schardt  had  a  policy  in  the  New  York 
Life  Insurance  Company,  and  failed  to  men- 
tion It,  raised  the  presumption  tbat  his  omis- 
sion was  Intentional,  or,  what  is  the  same 
thing,  that  it  was  fraudulent  There  la  a 
natural,  and  perhaps  a  legal,  presumption 
of  the  continuance  of  a  state  of  kno^riedge 
as  of  the  state  of  sanity  or  marriage,  and. 
it  being  admitted  Schardt  once  knew  that 
he  had  taken  this  policy  for  $5,000,  that  he 
continued  to  know,  and  so  remembered  tbat 
he  had  the  policy  wh^  he  answered  tbe 
question  aa  to  other  insurance.  Bat  Oie  pre- 
sumption is  not  conclusive.  Men  do  forget 
entirely  a  fact  previously  known  to  ttaem. 
and  they  do  forget  It  temporarily,  so  that 
they  may  make  an  untrue  statement  Inad- 
vertently about  it  though  recently  known 
to  tbem.  The  possibility  or  probability  of 
their  doing  so  depends  on  the  character  of 
the  fact  in  question,  and  all  the  drcnmstanc- 
es  under  which  the  misstatement  concerning 
it  is  made.  There  is  also  a  presumption 
that  a  man  does  not  make  a  fraudulent  mis- 
statement but  men  frequently  do,  neverthe- 
less, make  such  statements ;  and  the  question 
whether  the  presumption  is  overcome  de- 
pends on  the  evidential  weight  to  be  given 
to  all  the  circumstances,  including  possible 
motive,  together  with  the  positive  evidence 
of  witnesses.  The  two  presumptions  lu  this 
case  covered  the  same  ground  and  were  oon- 
fllctlng.  Neither  was  conclusive,  and  it  was 
for  the  Jury  to  determine  from  all  the  cir- 
cumstances what  the  truth  was.  It  would 
seem  proper  that  an  instruction  referring 
to  one  of  these  presumptions  should  also  re- 
fer to  the  other,  and  should  point  oat  the 
duty  of  the  Jury  to  weigh  the  facta  and  cir- 
cumstances In  the  light  of  both." 

The  statement  attributed  to  the  Insared. 
which  It  is  alleged  was  false,  was  made 
eight  or  ten  days  subsequent  to  the  Issuance 
of  the  policy  by  the  Maryland  Casualty  Com- 
pany. To  merely  show  the  issuance  of  that 
policy  does  not  to  our  mind  sustain  tbe 
charge  of  fraud  by  such  a  preponderance 
of  the  evidence  as  to  overcome  all  opposing 
evidence  and  repel  the  opposing  evidenc*  of 
good  faith  on  the  paxt  of  the  assored. 
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Tbe  jDdgment  of  the  court  below  Is  ac- 
cordingly reversed,  and  the  cause  remanded 
for  a  new  txlal.  All  tbe  Justices  «)ncur. 

(38  OU.  66) 

RAGAN  T.  CITIZENS'  STATE  BA^  OF 

'   FOltAKEA  et  bL 
(Snpreme  Coart  of  Oklahoma.  April  28,  IKLS.) 

(BvUabiu  6y  the  Court.) 

L  PBOPEBTT  (t  9*)— OWNKBBHIP  Of  PBOPBBTT 

— Possession. 

PosseMion  of  personal  property,  If  tmex- 

elaioed,  is  prima  ucie  evidence  of  ownership 
1  tbe  possessor. 

(Ed.  Note.— For  other  coses,  see  Property, 
Dec  Dig.  I  9;*  Evidence,  Gent  Dig.  |  2^7.] 
2.  EviDENci  (8  273*)  — OwiraBSHip  or  Pra- 

SONALTT. 

Acta  and  declarations  of  the  pasoMsor  of 
personal  property  concerning  tbe  same  are  ad- 
missible in  evidence  to  determine  tbe  nature  of 
snch  possession,  although  not  made  in  tbe  pres- 
ence of  the  one  claiming  ownership  in  tbe  prop- 
art7. 

[Ed.  Note.— For  other  canes,  see  Evidence, 
Cent  Dig.  SI  1108-1120;   Dec.  Dig.  S  273.*] 

Brror  from  Osage  Ck>anty  Court;  0.  T. 
Bennett.  Judge. 

Action  by  D.  M.  Ragan  against  the  Citi- 
zens' State  Bank  of  Foraker  and  0.  R.  Mad- 
dox.  Judgment  for  defendants,  and  plain- 
tUC  brings  error.  Affirmed. 

Qrinetead,  Mason  &  Scott,  of  Pawhnska. 
for  Plaintiff  In  error.  Joseph  D.  Mitchell  and 
H.  P.  White,  both  of  Pawfanaka,  for  defend- 
ant tn'error  C^tiEens'  State  Bank. 

WILLIAMS,  J.  The  plaintiff  In  error,  D. 
M.  Ragan,  as  plaintiff,  sued  the  defendants  in 
error,  Citizens'  State  Bank  of  Foraker,  and 
G.  B.  Maddox  aa  defendants,  In  replevin  to 
recover  possession  of  four  horses,  two  of 
which  were  called  roans.  The  defendant 
bank  with  Its  codefendant,  G.  R.  Maddox,  as 
constable,  claimed  said  horses  by  virtue  of  a 
mortgage  to  the  said  bank  by  B.  Ia  Bagan, 
tbe  son  of  the  plaintiff.  By  answer  they  pat 
In  Issue  (1)  the  plalntifTs  ownership  of  said 
borsee;  and  (2)  further  pleaded  estoppel 
against  said  plidntUf. 

Over  the  objection  of  the  plaintiff  at  the 
Instance  of  the  defendant,  one  W.  O.  Heaton 
testified  as  follows:  "Q.  Were  yon  acquaint- 
ed with  B.  li.  Ragan  In  his  lifetime?  A.  I 
was.  Q.  I  will  ask  yon  whether  or  not  yon 
know  two  certain  roan  ponies  specified  in  a 
cdiattel  mortage  given  by  B.  U  Ragan  to  the 
Otlxens*  State  Bank  of  Foraker,  OkL,  under 
date  of  the  27tb  day  of  January,  1910?  A.  I 
do.  Q.  State  irtiether  or  not  If  yon  ever  had 
any  conversation  vlth  B.  In  Ragan  with  ref- 
erence to  tbe  ownership  of  such  pn^rty. 
(Objectbm;  overmled;  exception.)  A.  I  did. 
Q.  State  what  such  conversation  waa.  (Ob- 
jection; overruled;  exception.)  A.  B.  L. 
Bagan  stated  to  me  that  he  wm  the  sole 
owner  of  the  batcher  shop,  Ice  wagon,  and 
two  roan  ponies  specified  In  said  mortgage." 
Under  the  Issne  of  estoppel  the  declarations 


of  the  said  B.  It.  Ragan,  out  of  the  presence 
of  his  father,  D.  M.  Ragan,  were  clearly  Inad- 
missible, unless  shown  to  have  thereafter 
been  brought  to  bis  knowledge.  First  Na- 
tional Bank  T.  Eissare,  22  Okl.  545,  98  Pac 
433,  132  Am.  St  Rep.  844;  Holt  v.  Holt.  23 
Okl.  639,  102  Pac  187. 

[1,2}  As  to  the  issue  of  ownership,  there 
was  evidence  tending  to  prove  that  Oscar  L. 
Graham  negotiated  a  trade  between  B.  L. 
Ragan  and  W.  O.  Brooks,  by  which  the  said 
B.  L.  Ragan  rec^ved  the  two  roan  ponies, 
the  said  Brooks  taking  therefor  a  gray 
mare.  The  evidence  of  Heaton  seems  to  be 
competent  on  this  issue  as  a  part  of  the  res 
gestie.  A  mere  declaration,  when  a  part  of 
the  act  of  possession.  Is  evidence;  In  other 
words,  a  part  of  the  res  gestae.  Possession 
of  personal  property.  If  unexplained,  Is  prima 
facie  evidence  of  ownership  in  the  possessor ; 
but,  as  It  is  conslsteat  with  ownership  In  an- 
other, It  is  not  conclusive.  Whether  the 
person  In  possession  is  the  owner  depends  not 
upon  the  mere  fact  that  he  Is  in  possession, 
but  upon  the  nature  and  character  of  that 
possession.  These  are  evinced  by  his  con- 
duct with  regard  to  It  The  nature  of  such 
conduct  Is  indicated  by  the  declarations  ac- 
companying It  Such  declarations  are  not 
received  as  declarations  of  third  parties  to 
prove  the  truth  of  what  Is  asserted,  but  as 
bring  of  themselves  acts  or  things  done  by 
them,  and  which  explain  or  characterize  tbe 
acts  which  they  accompany,  and  show  thrir 
true  character.  Lockwood  Bros.  v.  Frisco 
Lumber  Co.,  22  Okl.  81,  97  Pac.  562 ;  Avery 
V.  Clemons,  18  Conn.  306,  46  Am.  Dec.  323; 
Abbott  V.  Hntchlns,  14  Me.  390,  31  Am.  Dee. 
69 ;  Darling  v.  Bryant  ft  Walker,  17  Ala.  11, 
52  Am.  Dec.  162 ;  Nelson  v.  Iverson,  17  Ala. 
216.  In  Avery  v.  Clemtnu,  supra,  it  Is  said : 
"It  la  stated  In  tbe  motion  that  the  testimony 
we  are  considering  was  unaccompanied  wltti 
any  evidence  that  the  declaratious  of  Sim- 
mons were  made  In  the  hearing  or  with  the 
knowledge  of  the  plalntUf,  or  that  said  acta 
were  anthorlced  or  assented  to  by  the  plaln- 
attt  unless  this  might  be  Inferred  ttom  the 
fact  that  he  lived  some  fbor  or  five  miles 
from  Slnunonf^  and  had,  vrltbout  objection 
or  Interference,  permitted  Slmmtms  to  nae 
and  occupy  the  property  Ednce  the  plaintiff 
claimed  to  have  purchased  It  Proof  of  these 
droumatancea  was  admissible  to  show  that 
the  plaintiff  knew  of  the  condnct  of  Sim- 
mons In  relation  to  the  property  and  assent- 
ed to  it  We  cannot  on  this  motion  say  Out 
those  drcnmstanoes  wvn  InsufiSdent  for  that 
purpose ;  it  was  the  province  of  the  ]ury.  to 
determine  thelt  vnel^t**  The  pn^erty  in 
tbe  Connecticut  case  was  a  wagtm.  The  syl- 
labus Is  as  follows:  "Possesion  of  personal 
pnq>erty  Is,  if  unexplained,  prima  facie  evi- 
dence of  ovrnersbUt  in  the  possessor.  Acts 
and  declaratlona  of  the  possessor  of  person- 
al propOTty,  concerning  tbe  same,  are  admis- 
sible In  evidence  to  determine  the  nature  of 
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such  po&sesslon,  although  not  made  In  the 
presence  of  the  one  claiming  ownership  in  the 
property."  It  Is  not  contended  that  the  case 
was  not  submitted  to  the  Jury  under  proper 
instructions.  We  think  that  the  evidence 
presented  a  case  for  the  determination  of  the 
Jury. 

The  Judgment  of  the  lower  court  is  affirm- 
ed. All  the  Justices  concur. 


(38  Oki.  flO) 

HOCKEB  T.  JOHNSON  et  at 
(Supreme  Court  of  OklahonuL   April  29, 1918.) 

fSvOahnt  iv  the  Court,} 
JuDovxitT  d  4U)6*)^cuanicnoN— Pbbbuhp- 

tlON. 

Under  the  laws  in  force  in  the  Indian  Ter- 
ritory prior  to  the  erection  of  the  state  when 
the  juasment  of  a  domestic  court  of  record 
comea  collaterally  into  (jueation,  the  presamp- 
tion  that  the  conrt  had  jurisdiction  of  the  sub- 
ject-matter  and  parties  u  Irrefragable  and  con- 
elusive,  unless  want  of  jurisdiction  distinctly 
appears  on  the  face  of  the  record,  following 
Plummer  M.  D.  WelU  &  Oo^  6  Ind.  T.  189. 
90  8.  W.  303. 

lEd.  Note.— For  other  cases,  see  JudnnenL 
Cent  Dig.  H  649%.  983,  934;  DeeTDIg-  f 
49B.*1 

Errpr  from  District  Court,  McClain  Coun- 
ty; B.  Mc&ailan.  Judge. 

Action  by  L.  G.  Hooker  against  E.  B.  John- 
son and  John  Madden.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Revers- 
^  and  remanded. 

Bennle,  Hocker  &  Moore,  of  PurceU,  for 
plalntm  In  error.  J.  F.  Sharp,  of  Oklahoma 
Oity,  and  J.  B.  Dudl^,  of  Norman,  for  de- 
fendants In  error. 

WILLIAMS,  j!  The  pUlnttfT  in  error,  L. 
C.  Hodier,  as  plaintiff,  sued  the  defendants 
In  error,  E.  B.  Johnson  and  John  Madden, 
as  defradanta,  in  a  replevin  action  to  recov- 
er possession  of  a  certain  house  which  had 
been  removed  by  the  said  defendants  frmn  a 
certain  tract  of  land  allotted  to  Arennle  Le^- 
Is  as  a  member  of  the  Choctaw  Tribe  of  In- 
dians. The  heirs  of  said  Lewis  conveyed 
said  land  to  L.  G.  Hodcer.  In  1904  <Kie  Lind- 
say brought  suit  against  B.  B.  Johnson  and 
those  claiming  under  him  for  the  possession 
of  the  same.  By  agreement  Johnson  received 
the  rents  for  1904  and  was  to  occnpy  said 
land  for  the  year  1905,  paying  aa  rent  there- 
on $2.50  per  acre  for  all  of  the  land  that 
was  in  a  state  of  cultivation.  Johnson  h^ 
the  land  for  the  year  1905,  letting  the  same 
to  the  said  John  Madden  as  bis  tenant  At 
the  end  of  his  said  term  Madden  r^oaed  to 
vacate,  and  L.  C.  Hocker  instltnted  an  eject- 
ment action  4galnst  said  Johnstm  and  his 
tenant,  Madden,  In  the  United  States  Court 
for  the  Southern  District  of  the  Indian  Ter- 
ritory, at  Purcell.  On  November  12.  1906, 
Judgment  was  rendered  for  the  possesion  of 
the  same  against  the  said  B.  B.  JtAnaon; 
the  cause  having  been  dismissed  aa  to  said 
Madden.  The  house  In  question  was  occupied 


during  1905  by  Madden  holdlnjf  nnder  John- 
son and  in  1908  by  Lee  Dover  under  Mad- 
den. During  1007  Lee  Dover  oceui^ed  nnder 
contract  with  John  a  Adam^  a>  taiant  of 
L.  C.  Hocker. 

The  plaintiff  'spedally  pleaded  the  relation 
9t  landlord  and  tenant  and  the  jD^ment 
In  the  ejectment  action.  The  defendants  by 
answer  pleaded  that  the  Judgment  was  fraud- 
ulently obtained  In  that  Johnson  had  been 
Informed  by  the  plaintiff  that  the  case  would 
be  dismissed,  and  for  that  reason  did  not 
appear.  To  this  answer  a  demnrrar  having 
been  filed  was  overruled  and  then  a  reply 
filed.  The  case  was  tried  to  the  oonrt  with- 
out a  Jury.  The  Issues  were  found  in  favor 
of  the  defendant,  and  Judgment  rendered  ac- 
cordingly. 

The  Judgment  rendered  against  the  defend- 
ant  E.  B.  Johnson  recited  as  follovrs:  '*0n 
this  day  comes  the  plaintiff,  by  hla  attorney, 
J.  W.  Hocker,  and  dismisses  the  same  as  tn 
the  defendant  John  Madden  and  announces 
ready  fbr  trial  as  to  the-  defradant  BL  B. 
Johnson,  and  said  defendant  comes  not,  and 
the  court  finding  that  said  defendant  BL  B. 
Johnson  has  been  legally  served  with  sum- 
moos  herein,  and  not  having  answered  here- 
in, and  having  been  called  three  timea;  still 
comes  not  but  wholly  makes  defanl^  and  the 
plaintiff  introduces  his  testimony  aa  to  right 
of  possession  to  the  land  sued  tor  and  waiv- 
ing damages,  tlie  court  finds  for  the  idahitiff 
that  he  is  entitled  to  flu  posseasloa  ol  tb> 
lands  In  controversy.** 

The  controlling  qnestitm  In  this  case  Is  aa 
to  whether  the  trial  court  erred  In  oTerrolfaig 
platntlff*B  demurrer  to  the  answer  of  defmd- 
ants.  The  Judgmmt  upon  wUch  plaintiff  in 
error  relied  having  been  rendered  In  the 
United  States  Court  fbr  the  Indian  Tonit^ 
under  the  laws  then  extating,  the  rights 
thereunder  were  not  affected  by  the  change 
in  the  form  of  government  Armstrong.  Byrd 
&  Co.  T.  PMUlps,  28  Okl.  808,  116  Pac.  870; 
section  ses,  Williams'  Anno.  Const,  and  du- 
tlons  thereunder. 

VoOsr  fbo  authority  (tf  Southnn  Pine 
Lumber  Co.  et  al.  v.  Ward  et  aU,  16  Okl. 
131.  86  Fac.  4S9,  this  Jndgm»t  la  sought  to 
be  attacked  In  this  manner  on  the  gmnnd  of 
fraud  on  the  theory  that  the  plaintUf  In  error 
in  dalndng  tiie  benefit  under  sndi  proceed- 
ing the  validity  of  the  j^tMeedinx  nndu' 
whidi  the  Judgment  was  rendered  may  be 
inquired  inta  Beardless  of  what  may  ba 
the  rule  here  now,  that  was  not  the  ease 
under  the  laws  in  force  under  which  the 
Judgment  was  rendered. 

In  Plummer  v.  &  Co.,  6  Ind.  T.  189, 

90  S.  W.  808,  the  Judgment  relied  on  was 
presented  to  Plummer,  admtadstrator,  f6r 
allomince  as  a  claim  against  the  estate  of  his 
intestate.  Objection  was  made  to  Ita  allow- 
ance on  the  ground  that  the  Judgmmt  was 
rendered  vrithout  any  service  dither  having 
been  had  upon  or  any  at4)earance  made  by 
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his  iDteetate,  Tbe  caiue  was  referred  to  a 
probate  commlssloiier,  who  found  sucli  to  be 
tbe  facts  and  bo  reported  to  tbe  court.  Judg- 
ment, bowever,  was  rendered  against  the  ad- 
ministrator on  the  ground  that,  the  Judgment 
having  been  rendered  by  a  court  of  record, 
service  and  jurisdiction  were  presumed,  and 
such  presumption  was  Irrefragable  and  con- 
clo^ve,  unless  the  want  of  Jurisdiction  ap- 
pears In  the  face  of  tbe  record. 

Again,  where  the  party  relies  upon  the  ver- 
bal assurances  of  the  attorney  of  the  oppos- 
ing party  that  no  Judgment  woold  be  taken, 
but  that  the  cause  would  be  dismissed,  and 
in  violation  of  this  verbal  agreement  Judg- 
ment is  taken  by  defiiult,  it  Is  a  serious  ques- 
tion as  to  whether  the  party  relying  upon 
such  verbal  assurances  is  so  free  from  laches 
as  to  be  able  to  show  such  diligence  as  is  re- 
anlred  to  avoid  the  Judgment  Norman  v. 
Bums,  67  Ala.  248;  Ex  parte  Wallace.  60 
Ala.  267;  ColUer  and  Wife  t.  Fatk,  66  Ala. 
223;  ColUer  v.  Parish,  147  Ala.  526.  41  South. 
772.  However  It  Is  not  essential  to  d^r- 
mine  that,  auestion  here. 

Tbe  Judgment  of  the  trial  court  Is  reversed, 
and  the  cause  remanded,  with  instractions  to 
grant  a  new  trial  and  proceed  In  accordance 
with  tills  opinion.  All  tbe  Justices  concur. 

(S8  OkL  SO) 

BUMPH,  County  Treasuiw,  t.  JOINES  et  aL 

(Supreme  Court  of  Oklahoma.    May  14,  1912. 
BekeariDg  Denied  April  IS.  1913.) 

(Byllahut  by  the  Court.; 

CoujEcnon  or  Taxxs— IirjDNcnov. 

Beverted  and  remanded,  with  direction*  to 
distniBS  the  bill  upon  the  authority  of  In  '  re 
Appeal  of  J.  W.  AicNeal  from  tbe  Action  of 
the  State  Board  of  EqualitatiOD,  128  Pac.  285, 
and  Ira  Williams,  as  Co.  Clerk  of  Garfield  Co., 
Garfield  Exchange  Bank,  132  Pae.  — ft  hand- 
ed down  this  term. 
Wmliams.  J.,  diswuting. 

Error  from  District  Gonrt.  Garter  County ; 
S.  EL  Bussell,  Judge. 

Action  by  U.  S.  Joines  and  others  against 
D.  M.  Rumpb,  Conuty  Treasurer.  Judgment 
for  plalntUTs,  and  defendant  brings  error. 
Beversed  and  remanded,  with  directions  to 
dismiss. 

James  H.  Mathers  and  W.  R.  Bleakmore, 
both  of  Ardmore,  for  plaintiff  in  error, 
Grace  &  Potter,  of  Ardmore,  loi  defendants 
ia  error. 

KANE,  J.  This  was  a  suit  in  equity,  com- 
menced In  the  district  court  of  Carter  coun^ 
ty  by  the  defendant  in  error  and  29  oth- 
ers, as  plaintiffs,  against  the  plaintiff  in  er- 
ror, as  treasurer  of  said  county,  for  the 
purpose  of  enjoining  him  from  enforcing  the 
collection  of  taxes  assessed  and  levied  against 
tbe  property  of  the  plaintiffs  according  to 
an  allied  unlawful  increase  In  the  assess- 
ed valuation  of  such  property  jnade  by  the 
State  Board  ot  BquaUzatioiL   The  petition 


alleges,  in  substance,  that  the  plaintiffs  are 
residents  and  owners  of  property,  real  and 
personal,  in  Carter  county;  that  tbey  ren- 
dered their  property  for  taxation  at  Its  ac- 
tnal  value,  estimated  from  what  It  would 
bring  at  a  fair  sale;  that,  after  the  assess- 
ments had  been,  made  and  equalized  by  the 
county  board  of  equalization,  the  list  of  as- 
sessments was  sent  to  the  State  Board  of 
Equalization;  that  the  total  valuation  of 
the  property  In  said  county  was  not  less  than 
the  fair  average  valuation  which  tbe  prop- 
erty of  said  county  bore  to  all  the  other 
property  In  the  state;  that  the  State  Board 
of  Equalization  Increased  the  valuation  of 
every  conuty  In  the  state,  claiming  that  the 
same  was  not  fixed  at  its  fair  valuation, 
and  raised  the  valuation  In  Carter  county 
from  $10,886,443  to  fl4,693,285,  an  Indrease 
in  said  county  of  about  45  per  cent  over 
that  made  by  the  county  board;  that  tbe 
county  clerk  of  Carter  county,  upon  receiv- 
ing tbe  certificate  of  the  State  Board  of 
E^iuallzatlon,  increased  the  valuation  of 
each  of  tbe  defendants  in  error  upon  the  real 
or  personal  property  or  both,  and  extended 
such  Increase  upon  the  tax  rolls  against  their 
property;  that  such  taxes  and  assessments 
so  Increased  were  by  plaintiff  in  error  ex- 
tended upon  his  books  as  treasurer  and  levied 
against  tbe  property  of  defendants  In  er- 
ror, and  as  such  are  a  lien  and  Incumbrance 
upon  their  property;  that  the  action  of  the 
State  Equalization  Board  In  ralsiug  the  as- 
sessed valuation  of  the  several  counties  of 
tbe  state,  including  Cart^  county,  was  not 
for  the  purpose  of  equalizing  the  assessmeot 
of  the  several  counties,  but  for  the  purpose 
of  Increasing  the  assessment  in  order  to  cre- 
ate a  greater  revenue ;  and  that  snch  action 
of  the  State  Equalization  Board  was  unlaw- 
ful and  void.  Tbe  prayer  of  tiie  plaintiffs  is 
that  the  plaintiff  in  error  and  all  persons 
acting  by,  through,  or  under  him  be  perpet- 
ually enjoined  from  tbe  collection  of  the  tax- 
es levied  against  fbe  property  of  the  defend* 
ants  in  error  according  to  such  Increased 
valuation,  A  demurrer  to  the  petition  was 
overruled  by  tbe  court,  and,  the  defendant 
declining  to  plead  further,  a  peremptory  in- 
junction was  issued  In  accordance  with  tbe 
prayer  of  the  petition  to  reverse  which  tUs 
proceeding  In  error  was  commenced. 

It  is  apparent  that  the  questions  herein 
involved  are  idfflitlcal  In  prlnt^e  with  those 
decided  by  this  court  la  Be  Appeal  of  J.  W. 
McNeti  from  the  State  Board  of  Sqnallaa- 
tlon.  128  Fa&  286,  and  Ira  WlUtama,  as 
Oonnty  Qork  ot  Oarffleia  County,  t.  Garfli^d 
Exchange  Bank.  132  Faa  ~-,t  ban^ted  down 
at  the  ivresoit  term. 

Upon 'the  aa13iorlt7  of  tlioBe  eases,  ttie 
Judgment  of  the  cotirt  below  nnist  be  nrrera- 
ed,  and  tbe  cause  remanded,  with  directions 
to  dlnnlBS  Uke  UU.  All  the  Justices  etnumr, 
except  WUXIAMS,  J.'i  who  dlasenfik 
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SHALLGN6ERGER  et  al.  t:  BRADT. 
(Supreme  Court  of  Oklahoma.    Feb.  18,  181S. 
Blearing  Denied  May  18,  191S.) 

(SyOabuB  by  the  OourtJ 

1.  Nmw  Thai.  (|  2*)  — Actios  on  Aobbbd 

A  court  has  the  right  to  grant  a  new  trial 
duriDg  tHe  term  wtiere  it  has  rendered  a  judg- 
ment upoD  an  agreed  statement  ot  tacts. 

[Sid.  iNote.— Ii'or  other  cases,  see  ^ew  Trial, 
Cent  Dig.  H  4,  5;  i>ec.  Uig.  i  2.*] 

2.  Masteb  and  Sebvaht  (8  &*>  — Compensa- 
tion—UcuLTioK  OF  l*ABTIEfi. 

A  contract  between  a  construction  com- 
pany and  B.  provided  that  the  company  should 
conatrdct  a  building  according  to  plans  and  spec- 
ificationB;  that  it  should  furniah  all  necessary 
machinery  and  tools;  that  it  should  purchase 
material  for  the  building,  and  should  employ 
labor,  and  receive  as  compensation  6  per  cent, 
of  tiu  total  coat  of  all  labor  and  material*  fur- 
nished. The  twelfth  article  of  the  contract 
provided:  "That  the  contractor  shall  keep  a 
constant  supervision  of  s&id  work  to  the  end 
that  there  be  no  delay  by  reason  of  being  out 
of  material,  and  shall  see  that  there  is  no  de- 
lay by  reason  thereof,  and  shall  see  that  the 
labor  is  efficient  and  kept  at  work.  The  owner 
and  her  agent  may  continuously  inspect  the 
labor  and  material  for  that  purpose  and  re- 
quire the  discharge  of  any  laborer  that  la  in- 
competmt  or  inefficient  and  shall  at  all  times 
have  free  access  to  inapect  all  the  invoices  for 
materials  and  all  the  orders  therefor,  and  the 
pay  roll  and  time  books  of  the  contractor." 
Held,  that  a  foreman',  whose  duty  it  was  to 
"auperrfse  the  work  of  the  laborers  on  said 
building,  accelerate,  direct,  and  control  same, 
and  see  that  the  same  is  performed  in  accord- 
ance with  the  plans  and  specifications,  and  to 
keep  ih»  time  of  the  laborers  on  said  building," 
was  engaged  in  duties  imposed  upon  the  com- 
pany by  the  contract,  end  was  not  a  laborer  for 
whose  compensation  B.  was  responsible  nnder 
the  contract 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  5;  Dec  Dig.  {  S.*] 

CoinmlsslDnera'  Opinion,  Division  No.  2. 
Brror  from  District  Court,  Tulsa  County; 
I*  M.  Poe,  Judge. 

Submission  of  controversy  between  F.  B. 
Sballenberger  and.  J.  F.  Shallenberger,  do- 
ing business  as  the  Shallenberger  Construc- 
tion Company,  against  R.  C.  Brady.  Judg- 
ment for  defendant,  and  plalntifrs  bring  er- 
ror. Affirmed. 

Woodson  Norvell,  of  Tulsa,  and  W.  O.  Mc- 
Nary,  of  Chamberino,  N.  M.,  for  plaintiffs  In 
error.  Biddlson  &  Campbell,  of  Tulsa,  for 
defaidant  In  error. 

BOSSElRf  C.  This  was  a  proceeding  un- 
der section  6061,  Comp.  L.  1009,  by  which 
the  parties  submitted  a  controversy  to  the 
district  court  of  Tulsa  county.  The  facts 
agreed  upon  are  that  the  Shallenbergers  are 
engaged  In  business  as  a  construction  com- 
pany, and  as  such  take  contracts  'for  the 
building  of  houses;  that  as  sudi  company 
they  entered  into  a  contract  with  the  defend- 
ant, R.  C  Brady,  to  build  for  h^  a  certain 
building  In  the  city  of  Tulsa.  The  contract 
entered  Into  is  attached  to  the  agreed  state- 


ment of  focts.  Thfs  contract  provides  that 
the  construction  company  shall,  under  the 
directions  of  the  architect,  construct  a  cep- 
taln  building  In  the  dty  of  Tulsa,  according 
to  plans  and  specifications  prepared ;  that 
the  company  shall  furnish  all  necessary  ma- 
chinery and  tools  and  do  evezythiiv  neces- 
sary to  carry  out  the  contract 

The  sixth  article  of  the  contract  is  as 
follows:  "The  contractor  shall  pnrdiase  the 
material  for  said  building  at  not  to  exceed 
the  lowest  prl<%  at  which  the  same  can  be 
purchased,  quality  or  equal  quality-  being 
considered,  and  shall  employ  labor  at  not 
exceeding  the  standard  and  current  scale  of 
wages  in  Tulsa  at  the  time,  and  shall  not 
purchase  material  for  such  construction  with- 
out conferring  with  the  owner  or  her  agait 
for  the  determination  of  the  price  and  quali- 
ty thereof,  and  shall  not  purchase  such 
material  at  a  price  in  excess  of  that  at 
which  the  owner  can  purchase,  nor  shall  the 
contractor  employ  labor  that  la  Inefficient  or 
at  a  price  In  excess  of  that  at  whicb  the 
owner  can  employ  equally  skilled,  and  effi- 
cient labor,"  - 

The  twdfth  article  of  the  contract  Is  as 
follows:  "The  contractor  shall  fee^  a  con- 
stant supervision  of  said  work,  to  the  end 
that  there  be  no  delay  by  reason  of  beloj?  out 
of  material,  and  shall  see  that  there  Is  do 
delay  by  reason  thereof,  and  shall  see  that 
the  labor  Is  efficient  and  kept  at  work.  The 
owner  and  her  agent  may  contlnuoasly  in- 
spect the  labor  and  material  for  that  pur- 
poce  and  require  the  discharge  of  any  laborer 
that  is  Incompetent  or  inefficient,  and  shall  at 
aU  times  have  free  access  and  Inspecaon  of 
the  Invoices  of  material  and  of  tlie  orders 
therefor,  and  the  pay  roll  and  time  books  oC 
the  contractor." 

Article  13  of  the  contract  is  as  follows: 
"The  owner  shall  pay  for  all  material  when 
due,  and  shall  pay  the  labor  weekly^  and  in 
addition  shall  pay  the  contractor  as  com- 
pensation to  him  for  the  full  perfonnance 
of  this  contract  6  per  cent  of  the  total  cost 
of  all  labor  and  material  by  him  famished, 
used  or  employed  in  the  I>erforniance  ot  his 
contract,  not  iDcluding  any  machinery  or 
tools,  and  said  iKiyments  shall  be  paid  as 
follows:  Six  per  cent  of  the  weekly  pay  roll 
for  labor  to  be  paid  on  the  first  of  each 
mouth  and  6  per  cent  of  the  cost  of  all 
labor  and  materials  used  in  the  construction 
of  building  when  bills  for  same  become  due." 

There  are  a  number  of  other  provisions  in 
the  contract,  but  they  are  not  material  to 
the  question  Involved.  This  agreed  state- 
ment of  facts  contained  the  following  para- 
graph: "The  plaintier  ^as  employed  In  the 
construction  of  said  building  a  foreman 
whose  duty  it  Is  to  supervise  the  work  of 
the  laborers  on  said  building,  accelerate,  di- 
rect, and  control  same,  and  see  that  the 
same  Is  performed  In  accordance  with  the 
plans  and  specifications,  and  to  keep  the 
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time  of  tbe  laborers  on  said  building.  That 
tbe  said  foreman  has  performed  the  said 
services  on  said  building  at  the  agreed  com- 
pensation between  himself  and  the  plaintiff 
at  $5  per  day,  so  that  the  amount  actually 
earned  by  aald  foreman,  at  said  rate,  is 
9369.10  for  services  actually  performed  as 
herein  set  out  That  the  defendant  refuses 
to  pay  said  foreman,  and  contends  and  claims 
that  she  iB  not  liable  therefor.  That  the 
duties  performed  are  duties  provided  for 
under  ^aid  contract,  and  the  plalntlfT  claims 
that  the  wages  of  said  foreman  are  part  of 
the  total  cost  of  the  labor  furnished  by  him, 
and  that  the  services  performed  by  said  forfr- 
man  are  necessary  and  a  customary  pert  of 
tbe  labor  on  said  structure." 

The  trial  court  rendered  a  Judgment  In 
ftvor  of  tbe  construction  company  for  the 
amount  of  the  foreman's  wages.  The  de- 
fendant, Brady,  filed  a  motion  for  new  trial. 
The  company  moved  to  strike  the  motion  for 
new  trial  from  the  files  for  the  alleged  rea- 
Mn  that  a  new  trial  cannot  be  granted  where 
a  Judgment  Is  rendered  upon  an  agreed  state- 
ment  This  motion  was  overruled,  and  the 
action  of  the  court  in  overruling  It  is  as- 
signed as  error. 

[1]  The  company  takes  the  position  that 
tile  court  had  no  right  to  set  aside  tlie  Jodg- 
ment  because  the  facts  were  agreed  upon. 
This  oontemtlon  la  without  merit  ^Die  jodc- 
ment  was  set  aside  at  ttie  same  term  at 
which  it  was  rendered.  A  court  has  c(m- 
trol  ot  its  proceedings  during  the  term  and 
may  set  aside  a  Judgment  upon  motion  or 
upon  its  own  motion,  In  proper  cases^  at  any 
time  during  tlie  term.  When  a  wari  sets 
adde  a  Judgment  during  the  team  at  which 
It  was.  rendered,  the  <nil7  question  opoa  ap- 
peal la  whether  t2w  Judgment  dionld  bare 
been  aet  asld^  not  wh^w  the  court  bad 
Jnriadlctlfm  to  est  It  aside.  Of  coarse^  In 
order  tor  a  party  to  take  advantage  of  tbe 
«onrt^  refusal  to  set  aside  a  Judgmmt,  he 
snist  bava  compiled  with  tbe  atatata  with 
leferenee  to  motl(nu  tot  ww  trials,  but'  bis 
failure  to  do  so  does  not  affect  tbe  Juris- 
dlcUon  of  the  court  to  act 

In  tbls  ease  the  parties  agreed  on  a  state- 
jnent  of  Acts  which  the  company  asswted 
entitled  It  to  recover,  and  which  the  de- 
fendant dolled  entitled  It  to  tbe  nUet  sought 
Tbe  court,  therefore,  acted  upon  it  exactly  as 
If  the  company  bad  brought  an  actlm  In 
tbe  ordinary  way,  bad  stated  In  its  petition 
•the  same  facta  contained  In  the  agreed 
statement,  and  Brady  had  demnrried  to  the 
petition,  Tbe  court  would  bare  had  the 
right,  after  overruling  tbe  demurrer,  and 
upon  further  conslderatlott,  to  set  aidde  the 
Judgment  ovmuling  the  demurrer  and  to 
enter  a  Judgment  sustaining  it  It  would 
be  a  reproach  to  the  law  It  the  trial  court 
had  no  power  to  correct  a  manifest  error  at 
tbe  tmn  when  committed. 

The  main  question  in  this  cOse  Involves 


simply  the  construction  of  the  contract  un- 
der which  the  company  was  employed.  The 
twelfth  article  of  the  contract  seems  clearly 
to  require  the  contractor  to  perform  the 
same  duties  whldi  the  third  paragraph  of  the 
agreed  statement  shows  were  actually  per- 
formed by  the  foreman.  The  foreman  super- 
vised, directed,  and  controlled  the  laborers 
and  saw  that  tbe  labor  was  performed  In 
accordance  with  the  spedflcatlonB.  He  also 
kept  the  time  of  the  laborers.  The  twelfth 
paragraph  of  the  contract  required  the  con- 
tractor to  keep  a  constant  supervision  of  the 
work  and  to  see  that  the  labor  was  efficient 
and  kept  at  work,  and  contemplated  the 
keeping  of  time  books  by  the  contractor ;  and 
other  portions  of  the  omtract  required  him 
to  do  the  work  according  to  the  speciOca- 
tlons.  It  Is  true  that  the  third  paragraph  of 
the  agreed  case  contains  the  statement  that 
plalntlCts  claim  the  wages  of  a  fbreman  are 
part  of  the  total  cost  of  the  labor  furnished 
by  them,  and  that  the  aervlces  performed  by 
the  foronan  are  a  neceesary  and  a  customa- 
ry part  of  the  labor.  But  no  proof  that  it  is 
customary  for  the  owner  to  pay  a  fCremau 
In  such  cases  was  made,  and  that  fact  was 
not  agreed  to. 
The  Judgment  should  be  affirmed.  * 

FBB  ODBIAli.  Adopted  In  wbtOa 

CR  OU.  W) 

MISSOURI,  O.  it  O.  BT.  CNX  t.  SMITH. 
(Supreme  Court  of  Oklahoma.   Nov.  26^  1912< 
Bebeariog  Denied  May  IS.  19U.) 

(ByUdbiu  tv  Court.) 

Appux  aro  E^ob  (S  5M*)  —  Sbsvioi  or 

Gase-Uadk— Kkvikw. 

Where  a  case-made  la  not  served  within 
tbe  three  days  allowed  by  stetote  (section  6074- 
6075,  Comp;  Laws  1909),  and  no  order  is  made 
within  that  time  eztendiiig  the  time  fot  Service 
of  the  same,  a  purported  ease-made  served  ont 
of  time  is  a  Dolllty.  and  presents  as  sodi  notblag 
for  this  coart  to  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2501-2006,  2££6-265&; 
Dec  Dig.  i  664.*1 

Commissioners'  Opinion,  Division  Na  % 
Error  from  District  Court,  Muakogee  Coun- 
ty; John  H.  King,  Judge. 

Action  by  Oscar  L.  Smith  against  the  HIh- 
souri,  Oklahoma  &  Gulf  Railway  Company. 
Judgment  for  plalntl^  and  defendant  brings 
error.  Dismissed. 

'  BL  B.  Jones,  of  Muskogee,  for  plaintiff  in 
error.  W.  W.  Gresham,  of  Wagoner,  for  d»- 
f^dant  in  error. 

BBBWBtR,  a  Tbls  ease  was  filed  in  tbe 
district  court  of  Musfeogee  county,  OkL,  on 
the  17th  day  of  November,  1900.  It  waa 
tried  on  tbe  18th  day  of  September,  ISIOl 
resulting  In  a  verdict  for  th«  defendant  In 
error,  wlio  was  plaintiff  below.  A  motion  tat 
new  trial  was  filed  SoDtemba  16^  1910^  and 
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was  ovemiled  on  October  1st  thereafter,  and 
Judgment  entered  on  that  day. 

The  record  falls  to  show  that  any  order 
waa  made  extending  the  time  for  serving  a 
case-made  at  the  time  or  within  three  days 
after  the  time  the  motion  for  new  trial  was 
oretroled.  It  Is  true  that  on  NoTember  18, 
i^^O,  .an  order  was  made  which  purports  to 
be  a  farther  extentlon  of  time  and  a  similar 
c^der  waa  again  made  December  30tb,  pur- 
porting to  grant  a  further  extentlon  of  time, 
but  both  of  these  orders  were  made  without 
authority,  of  law,  for  the  reason  that  the 
court  at  the  Ume  they  were  made  is  not 
shown  bATfi  had  any  power  to  make  them. 
Under,,  section  6074  and  6075,  Comp.  L. 
1809,.  a  -cao^ioade  moat  be  prepared  and 
served  upon  the  adverse  party  within  three 
dam  of  the  date  of  the  Judipnent  In  the  case, 
UQl^sa  .tat  good  cause  shown  the  time  there- 
fqr  .Is  I  extended  by, the  court  The  case- 
iDBda  In  tdds  wpeal  was  not  prepared  and 
serml  within  three  Haja,  nor  does  the  rec^ 
oBdiistuiw  that  within  that  Ume  an  order 
wa«,i  made  1  extending  the  time,  and  as  this 
has  hem  IhM  to  be  Jjirlsdlcdonal,  and  as 
the  only  errors  assigned  and  complained  of 
here  are  orors  .oeqorring.  at  the  trial,  we  are 
«rttboat  authority  to  examine  and  pass  up- 
on the  Questions  raised.  Saxon  r.  Hardin, 
28  Okl.  17,118  Pac,  26«;  Lathlm  t.  Schlack, 
27  OkL  522,  112  Pac.  968;  Bettls  r.  Carsfle 
et  ai.,  23  Okl.  SOI,  100  Pac  4S6;  WlUson  t. 
Winson,  27  OkL  419,  112  Pac.  970;  Oarr  T. 
Tbioiiipson,  2t  Okl.  7.  110  Pac.  667;  First 
National  Bank  of  Shawnee  -v.  Okl^oma  Na- 
tional Bank  of  Shawnee,.  28  OkL  411,  118 
Pac  674, 

Therefore  for  the  reasons  glren  this  case 
must  be  dismissed. 

FOB  OUBIAH.  Adopted  In  whoI& 
m  Okl.  M) 

TRAVIS  T.  WAKEN, 
(Supreme  Oourt  of  Oklahoma.   April  29,  1913.) 

,  /fryOobttf  ty  tA«  Court.) 

AfiFEAL  AND  EEBOR  ft  773*)  —  DiHMIBSAL  — 

Failure  to  File  Bbiefs. 

Same  as  in  Leavitt  et  a1.  v.  Oommerclal 
National  Bank,  26  OkL  164,  109  Pac.  71. 

[fld*"Note^For  other  cases,  see  Appeal  and 
Enw,  Cent.  JE>ig. .  H  8104,  8108-8LU>;  Dec 
Dig.  I  773.*] 

.  ,£^r<^.  from,  .District  Court,  Garfield  Coun- 
ty;. 4.  L,  ZlnseK,  Judge  pro  tern. 

Action  between  Fraok  G.  TravlQ  and  Sam 
P.  Wjaken.  E^rom  the  Judgment,  Travis 
brings  error.  Dismissed. 

Sturgls  &  M^natt,.  of  Enid,  for  plalntifC  In 
error.  H.  Q.  McKeever,  of  Enld«  for  defend- 
ant in  error. 

■WILLIAMS,  J.  On  May  24,  1911,  the  pe- 
tition tni  ^rror,  with  transcript  attached,  was 
Q1e4  .Ip  .ttiis  court.  On  the  same  date  the  de- 


fendant' In  error  entered  appearance  and 
waived  issuance  of  summons.  On  December 
12,  1912,  the  cause  was  set  for  submission  on 
March  13,  1913.  No  brief  has  been  ffled 
pursuant  to  the  requirement  of  mle  7. 

The  proceeding  In  error  is  dlsmlsBBa.  All 
the  Justices  concur. 

(38  Okl.  TD 

W'lLSrr  T.  COBB  et  al. 
(Supreme  Court  of  Oklahoma.  AptO.  29^  1A18.) 

(ByaQhug  hy  the  CourtJ 
Appeal  ahd  Ebbob  <S  327*)— Nsckssakt  Pas- 

TUtS. 

All  persons  who  are  parties  to  proceedings 
in  the  trial  court,  whose  interest  will  be  ad- 
versely affected  by  a  reversal  of  tiie  JndgMut. 
must  oe  made  parties,  either  as  plaintiff  w  de- 
fendant In  error  In  this  court. 

[Kd.  Note.— For  other  cases,  see  Appeal  ind 
Error,  Cent.  Dig.  «  1795,  1814-1855,  1822- 
1835 ;  Dec.  Dig. 1  827.*] 

Error  from  Superior  Court,  Muskogee 
County ;  Farrar  L.  McCain,  Jud|^ 

Action  by  Genevieve  Wiley,  by  Hattle  G. 
Wiley,  her  guardian,  against  Henry  C  Cobb 
and  others.  Judgment  for  defendanta.  and 
plalntifl  brings  oror.  Dismissed. 

Kenneth  S.  Murchlson  and  Edward  C 
Gries^  both  of  Muskogee,  for  plaintiff  la 
error.  James  L.  Allen,  of  Muskogee,  for  de- 
fendant in  error  Ma^e  E.  EdmondsitML 

WILLIAMS,  J.  This  proceeding  In  error, 
by  means  of  a  transcript,  seeks  to  review 
the  Judgment  of  the  trial  court  wherein 
GeneTieve  Wll^.  by  her  guardian,  Hattie  6. 
Wiley,  as  plaintiff,  sued  Hwry  Cobb  indtvidr 
naUy,  and  also  as  executor  of  the  estate  of 
Walter  Wiley,  deceased,  and  Ma^te  E.  Ed- 
mondson  and  Oscar  Meyers,  d^mdants,  to 
have  set  adde  and  vacated  a  certain  Judg- 
ment mate  and  entered  In  the  supnlor  court 
of  Muskogee  county,  OkL,  on  June  18^  1910^ 
between  the  same  parties.  In  which  Judgment 
said  plalntlflF  recovwed  ct  and  from  the 
said  defendant  Maggie  B.  EdmoBdson  the 
sum  of  ^00,  and  the  title  to  the  poMeatfwi 
of  the  N.  E.  U  of  the  N.  B.  U  of  section  9. 
township  14  north,  and  range  18  east,  was 
quieted  In  pielntlfl  as  against  all  of  said  de- 
fendants, Henry  0.  Cobb,  as  an  IndlvldnaL 
Henry  C.  Cobb^  as  executor  of  the  estate  of 
Walter  Wiley,  deceased,  Maggie  E.  EdiDrad- 
Bon,  and  Oscar  Mirers,  and  said  deflmdants 
were  forever  enjoined  from  setting  np  any 
claim  thereto  adverse  to  the  title  of  tlie  plain- 
tiff, said  plalntifl  being  adjudged  to  be  the 
owner  in  fee  simple  tliereof;  and  farthv 
said  plalntifl  recovered  of  and  from  Henry 
C.  Cobb,  eicecutor  of  the  estate  of  Walter 
Wiley,  deceased,  the  sum  of  $6^  and  It  was 
further  d^reed  that  the  Utle  and  poasee- 
slon  of  the  said  Maggie  E.  Edmondson  to 
the  W.  H  of  the  N.  E.  U  of  section  9,  towi^ 
ship  14  north,  and  range  18  east,  be  quieted 
as  against  the  plaintiff,  0ene?ieTe  WUcgr,  and 
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tbe  otber  defendanta,  and  each  uid  ftU  of 

them,  and  all  persons  clalrolng  under  tbem 
or  any  o£  tbem,  and  they  were  forever  en- 
joined from  settlDg  V9  an7  daim  'to  said 
premises,  or  anj  part  ttiereo^  adTOrse  to 
the  title  and  possession  of  tbe  said  Maggie 
E.  Edmondson,  the  said  Maggie  B.  Edmond- 
son  1)eing  adjadged  to  be  tbe  owner  tn  fee 
^ple  <tf  said  property ;  and  It  was  farther 
decreed  that  the  said  Maggie  21.  Bdmond- 
son  do  have  and  recover  of  Henry  G.  Cobb, 
as  encntor  of  the  estate  ct  Walter  Wiley, 
deceased,  tbe  sum  of  flO^  and  fortbor  that 
tbe  defendants  Henry  O.  Cobb  and  Oscar 
Meyers  do  have  and  recover  their  costs  there- 
in expended.  Said  Jodgment  was  rendered 
responsive  to  Issoes  as  framed,  except  as  to 
Oscar  Meg&it,  which  was  default. 

It  is  stated  in  the  brief  on  the  part  of 
the  defendant  in  errw,  wbidi  is  not  de- 
nied, and 'it  seems  to  be  conceded  by  the 
plaintiff  in  erm,  as  no  contrary  contention 
bas  been  made  In  this  court,  that  Henry 
C  Cotib,  as  an  indlvldnal,  and  Henry  O. 
Cobb,  as  executor  of  tbe  estate  of  Walter 
Wiley,  and  Oscar  Meyers  have  not  been  made 
parties  to  this  proceeding  either  as  plaintUb 
or  defokdants  In  enor.  Nether  does  It  ap- 
pear that  they  or  tber  of  than  have  waived 
the  issuance  of  summons  in  error,  nor  liave 
they  in  any  way  entered  an  ai^oArauce  in 
this  court  Counsel  fbr  Maggie  B.  Edmond- 
son,  the  d^endant  in  error,  have  tiberefore 
moved  that  tUs  proceeding  be  dismissed  on 
tbe  ground  that  ttals  court  has  not  acquired 
Jurisdiction  for  want  of  necessary  parties. 
The  time  In  wbich  a  proceeding  In  error  may 
be  commenced  in  this  court  to  review  the 
jttdgmoit  of  the  lower  court  bas  already  ez^ 
l^red,  so  if  all  the  necessary  parties  have 
not  been  brought  In.  this  proceeding  must 
be  dismissed.  Obviondy  Hrary  O.  Cobb,  as 
executor  of  tbe  estate  of  Walter  Wiley,  is 
interested  in  the  Jndgmoit,  as  there  is  a 
decree  both  for  and  against  him  as  oecutor. 
Likewise  Henry  d  Cobb,  as  an  IndlvldTial, 
and  Oscar  Meyers  have  recovered  Judgment 
fbr  thdr  costs.  It  follows  that,  necessary 
parties  having  been  omitted,  this  proceeding 
must  be  dismissed.  Billy  v.  Unknown  Heirs 
of  Oray,  130  Fac  633;  Appleby  et  sL  v. 
Dowden,  132  Pac.  349;  Cook  et  aL,  Adm'n^ 
V.  State,  180  Pac.  m 

In  Owinunp  et  al.  v.  Qrifflns  et  aL,  124  Pac. 
1081,  it  is  said :  "The  court  has  repeatedly 
held  that  'all  persona  who  are  parties  to  the 
proceedings  In  tbe  trial  court,  and  whose 
interests  will  be  adversely  affected  by  a 
reversal  of  tbe  Judgment,  must  be  brought 
into  the  appellate  proceedings.  If  the  in- 
terest of  those  who  are  brought  into  tbe 
appellate  proceedings  as  parties  will  be  in- 
juriously affected  by  a  reversal  or  modifica- 
tion of  the  Judgment  complained  of,  without 
a  reopening  of  the  case  as  to  the  other  psr- 
ties  as  to  whose  Interest  tbe  Judgment  has 
becoroe  flnal  by  the  fallare  to  appeal,  the 


appeal  win  be  dismissed.'  Setbert  t.  Tlrst 
National  Bank,  35  OU.  T78.  108  Pa6.  628,' 
and  cases  dted  0ker^  See,  also,  Hum- 
phrey V.  Hunt,  9  9U  100,  09  Pac  971.  Al- 
so Trugeon  v.  GaUmore,  28  Okl.  73,  117  Pac. 
797,  and  antborltles  there  dted.  Also  Price 
V.  Covington,  SO  OU.  8B4,  110  Paa  638; 
MerreU  v.  Walters  [80  OkL  178]  119  Pac. 
1122."  In  tbat  ease  a  Judgment  was  rendered 
tn  the  trial  court  in  favor  of  Owinnup  et  aL 
V.  J.  F.  CMfflns,  James  Bobinette,  W.  A. 
Crpst^,  T.  7.  Crosby,  V.  U  Martin,  and  C. 
W.  Turner  Jointly.  Thereafter,  on  motion 
for  a  new  trial,  the  same  was  sustained, 
and,  from  the  order  of  the  court  awarding 
the  same,  the  proceeding  in  error  was  pros- 
ecuted, but  Oie  case-made  was  served  only 
on  r.  L.  Martin,  T,  V.  Oraaby,  and  Jamea 
BoUnstte.  However,  r.  L.  Mftrtln  was  the 
<mly  defendant  In  error  ew  served  with 
summons,  and  the  only  one  named  in  the 
summons  in  wror. 

The  motion  to  dlsndaa  will  be  snstainsd. 
All  tbe  Justices  concur. 

(9  Okl.  Gr.  71fi> 
HBNBT  T.  BTATHL 

(Criminal  Court  of  Anneals  of  Oklahoma. 

March  16,  1018.) 

Appeal  from  District  Court,  Canadian 
Comity;  John  J.  Carney,  Judge. 

William  Henry  was  convicted  of  grand 
larceny,  and  appeals.  AlDrmed. 

RobeiBon  &  Boberson,  of  El  Reno,  for 
plaintiff  in  error.  Hie  Attorney  General,  for 

the  State 

PER  CURIAM.  The  plaintiff  in  error, 
Wm.  Henry,  was  convicted  In  the  district 
court  of  Canadian  county  of  the  crime  of 
grand  larceny,  and  was  sentenced  to  serve 
a  term  of  three  years'  Imprisonment  in  the 
state  penitentiary.  Tbe  Judgment  and  sen- 
tence was  entered  June  1,  1011.  An  appeal 
was  perfected  by  filing  in  this  court,  No- 
vember 25,  IBll,  a  petition  In  error,  with 
case-made.  No  briefs  have  been  filed,  and 
when  the  case  was  called  on  the  r^lar 
assignment,  this  term,  no  appearance  was 
made  on  behalf  of  plaintiff  in  error.  The 
Attorney  General  has  filed  a  motion  to  af- 
firm the  Judgment  for  failure  to  prosecute 
the  appeaL 

Where  no  briefs  have  been  filed,  or  oral 
argument  made,  we  do  not  consider  It  tbe 
duty  of  tbls  court  to  make  an  examination 
of  tbe  transcript  of  the  testimony  to  deter- 
mine wheth^  or  not  tbe  trial  court  erred 
in  tbe  admission  or  rejection  of  testimony. 
We  have  examined  the  information,  tbe  In- 
structions of  tbe  court,  and  tbe  Judgment 
and  sentence,  and  we  find  no  prejudicial  er- 
ror. 

The  motion  to  affirm  is  sustained,  and  the 
Judgment  of  the  district  court  of  Oanadlia 
county  is  affirmed. 
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(9  Okl.  Cr.  7«0 

BEATS  T.  8TATBL  • 

^Mmliu]  Goort  at  Appeals  of  OUahoouk 
May  8,  1818.) 

Appeal  from  Superior  Court*  FUtsbnrg 
Gonnty ;  W.  C.  Uedlce,  Jndgfr 

Dan  Beats  was  coDvicted  ot  assault  with 
Intent  to  murder,  and  be  appeals.  Cause 
abated  and  stricken  from  the  docket 

Wilkinson  ft  Keith,  of  McAleeter,  for  ap- 
pellant C  J.  Davenport  Aast  Atty.  GeiL, 
for  the  State. 

FBIB  CURIAM.  Appellant  was  conTlcted 
In  the  superior  court  of  Pittsburg  county  for 
an  assault  with  Intent  to  murder,  and  bis 
punishment  was  SKessed  at  two  years'  con- 
finement In  the  penitentiary.  From  this 
i^idgment  he  appealed. 

The  Attorney  General  has  sugsested  to  the 
court  the  death  of  appellant  and  that  this 
cause  be  abated.  It  Is  therefore  ordered  by 
the  court  that  this  cause  be  abated  and 
stricken  from  the  docket 


(9  Okl,  Or.  8S7) 

HOWARD  T.  fiTATa 

(Criminal  Court  of  Appeals  of  Oklahoma.  May 

3.  1913.) 

1.  CBnaNAz.  Law  ((  59*)— Labcebt  (S  e5»)— 

PBINOIPAL  and  ACCESSOBT— PE08ECUTIOIT. 

(a)  The  fact  that  a  person  who  ii  concerned 
In  Uie  commiuioD  of  a  felony  ma;  attempt  to 
CMiceal  or  to  aid  another  person  who  may  also 
be  concerned  In  the  commission  of  such  offenae 
to  escape  from  arrest  will  not  make  soch  per- 
son so  afdfng  hfs  codefendant  an  accessory,  bat 
he  still  will  be  liable  to  be  tried  and  ponlahed 
as  a  principal  offender. 

tb)  For  facts  which  do  not  show  that  a  de- 
fendant who  was  charged  with  larceny  shoald 
haTs  been  aeqnltted  upon  the  ground  that  he 
was  only  the  noetrer  of  stolen  goods,  see  opin- 
ion. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  71,  73.  74,  76-81 ;  Dee.  DiK. 
I  60;«  Larceny,  Cent.  Dig.  H  152,  181,  166, 
lfl7-ie»;  DecDig.  i  55.*] 

Oriicihai,  Law  (|  369*)— Evidencb— Fob- 
SKSsiOH  or  Stolen  Goods. 

The  contemporaneous  possession  of  recent- 
ly stolen  goods  may  be  admitted  la  evidence 
for  the  purpose  of  throwing  light  upon  a  par- 
ticular larceny  for  which  a  defendant  was  then 
upon  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CeoL  Di^.  %  1510 ;  Dec.  Dig.  {  369.*] 

&  LABCBRT  {%  28*)  — ACGUSATIOII— AlXBGA- 

txoR  or  Place. 

The  right  of  possession  as  well  as  the  right 
to  the  property  remaina  at  all  times  lo  the  own- 
er as  a  matter  of  law  where  property  has  been 
stolen  in  another  state  and  brought  into  this 
state,  and  It  may  be  alleged  In  an  Information 
or  indictment  tbat  such  larceny  was  committed 
In  -any  town,  or  city,  or  county  into  or  through 
which  such  stolen  property  had  been  brought 

[Hi.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  II  68,  59,  62,  SoTlOl;  Dec.  Dig.  % 
2a*] 


Appeal  from  District  Court,  Washita  Comi- 
ty: James  R.  Tolbert,  Judge. 

Walter  Howard  was  convicted  ot  larceny 
of  a  borsflb  and  he  aiveals.  Affirmed. 

It  was  proren  t2uit  on  the  night  of  the  I'ttta 
day  ot  January.  191(^  there  wu  stolen  from 
the  rancb  of  W.  BL  Tandy  In  Boberta  county, 
Tex.,  two  horses  and  a  saddle,  the  property 
of  said  Tsndy.  Zbe  animals  were  traced 
from  Texas  into  Oklahoma.  Aboat  00  dsjs 
after  tibe  theft  some  oflBcers  (tf  Washita 
coant7t  0U.«  w«t  to  the  hoose  of  Oub  How- 
ard in  said  county  about  9  o'clock  nt  nl^t 
Qua  Howard  waa  called  to  tlie  door  and  In- 
formed Chat  he  was  under  arrest.  He  re- 
quested permission  to  go  back  In  the  hooas 
to  dress  himself  before  accompanying  the 
officers.  'Ba  also  InfOTmed  the  offlcera  that 
no  other  pexaons  were  ivraent  The  hoose 
was  dark  on  the  inside  The  ofBcere  entered 
the  bouse  with  Gns  Howard.  Some  difficulty 
was  operlenced  in  getting  a  Ught.  Whoi 
the  lamp  was  finally  lighted,  B.  F.  Ozaham 
and  appellant  oorered  the  officers  with  their 
plstola,  and  forced  than  to  permit  themsdTes 
to  be  disarmed.  Prior  to  this  time  thb  of- 
ficers did  not  know  that  any  one  ms  present 
except  Ous  Howard.  The  officers  informed 
appellant  and  Oraham  that  tlie^  only  detfred 
to  arrest  Gus  Howard,  and  requested  to  be 
permitted  to  take  him  and  leare.  Bat  tXier 
were  not  allowed  to  do  this  by  aivellant  and 
Graham.  Oraham  and  appellant  held  their 
pistols  on  the  officers  until  th^  were  dressed. 
They  then  marched  the  officers  oat  of  the 
house  about  200  yard*  when  Graham  and 
appdlant  permitted  Oie  iMBcers  to  return  to 
the  house.  They  then  started  off  on  foot 
The  officers  retuxned  to  the  hoose  and  re- 
mained there  that  night  Tbej  fuuoA  on  Oe 
premises  of  Qua  Howard  the  two  horses  and 
the  saddle  stoloi  frmn  Tandy,  and  also  a 
conslderaMe  qnantity  of  oOier  stotoi  proper- 
ty. As  soon  as  it  was  light  die  next  day.  the 
officer^  havtaig  obtained  blood  hounds,  took 
the  trail  of  a^ieUant  and  Graham,  and  Col* 
lowed  them  about  16%  miles  to  the  bouse  of 
Bob  Howard.  Vbes  there  found  appellant 
and  Graham  concealed  In  a  well  about  3% 
feet  sqnare  which  had  a  plonk  covering.  Ap- 
pi^lant  and  Graham  were  armed  with  anto- 
outic  pistols  and  a  ^nchestn'.  and  obnn- 
dantly .  supplied  with  ammunition.  After 
some  persuasion  and  seeing  that  escape  was 
impossible,  vpellant  and  Graham  Anally  pass- 
ed their  arms  on^  and  came  out  of  the  wdl 
and  surrendered.  It  was  also  proren  that  Gra- 
ham stated  that  he  and  appellant  had  got- 
ten together  about  the  1st  of  January,  and 
that  he,  Graham,  had  been  at  the  house  of 
appellant  some  time  In  January.  The  rec- 
ord falls  to.  show  that  an  excqitlon  was  r»- 
served  to  this  testimony.  On  the  contrary, 
some  of  it  was  drawn  ont  by  questiona  asked 
by  counsel  for  appellant  Tandy  testtfled 
that  he  had  never  seen  Graham  until  after 
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the  theft  was  committed,  but  that  he  had 
known  appellant  for  two  or  three  years,  that 
he  had  seen  appellant  In  Canadian,  Tex.,  a 
time  or  two,  and  that  some  time  In  Novem- 
ber prior  to  the  theft  of  his  horses  and  sad- 
dle appellant  said  be  had  helped  witness 
take  a  bandi  of  cattle  up  the  river. 

Appellant  did  not  testify  In  bis  own  be* 
half,  but  produced  a  number  of  witnesses 
who  testified  that  they  saw  him  in  Roger 
Mills  county  on  the  14th  day  of  January, 
1»10. 

Echols  &  Merrill,  ct  Blk  City,  for  appel- 
lant C.  J.  Davenport,  Ant.  Atlj.  Oen^  for 
the  State. 

FURMAN,  J.  (after  stating  the  facto  as 
above).  [11  First  It  la  not  claimed  that  ap- 
pellant did  not  have  a  guilty  oonnectlou  with 
the  stolen  property,  bat  It  is  eameetly  con- 
tended that  the  evldOKe  does  not  siutaln  a 
verdict  for  grand  larceny,  But  that  It  makes 
out  a  case  showing  that  appellant  ms  mere- 
ly an  accessory  to  the  erime  committed,  or, 
at  mosi;  that  he  was  guilty  of  knowlnj^  re- 
ceiving stolen  property.  We  cannot  agree 
with  dtlwr  of  these  contentions.  Section 
2046.  Oomp.  Laws  1909,  with  reference  to 
accessories.  Is  as  follows :  "All  persons  who, 
after  the  commissioD  of  ai^  felony,  conceal 
or  aid  the  offender,  with  biowledge  that  he 
has  committed  a  fdmy.  and  with  intrnt  that 
he  may  avoid  or  escape  from  arrest  trial, 
convlcdmi,  or  puiiahment.  are  accessories.'' 
The  testimony  In  this  case  dearly  shows  that 
when  the  appellant  aided  hla  codef«idant, 
Graham,  in  escaping  from  the  officers,  he 
was  not  trying  to  aid  and  protect  Graham 
any  more  than  he  was  trying  to  aid  and  pro- 
tect himself.  It  is  impossible  to  explain  his 
conduct  on  tUs  occasion  upon  any  other  hy- 
pothesis than  that  he  was  as  mudi  a  party  to 
the  cilme  as  Graham  was.  In.  feet,  at  Uiis 
time  no  charge  was  pendli^  against  dther 
Graham  or  ai^)ellant  Gns  Howard  was  then 
the  only  i)erson  the  officers  wero  after.  The 
conduct  of  appellant  therefore  was  not 
prompted  by  a  dedre  to  prevent  the  arrest 
of  Graham,  for  no  one  then  wanted  to  arrest 
him.  His  action  cannot  be  considered  other 
than  as  a  tadt  confession  of  his  guilt  There- 
fore the  law  of  accessory  does  not  appiy. 
There  is  not  proof  that  appellant  received 
the  stolen  property  from  Graham,  or  from 
any  one  else.  All  of  the  testimony  points 
dearly  to  the  conclusion  that  ai^llant  and 
Graham  wero  acting  together  as  (^partners 
in  a  general  plan  or  sdieme  of  tiieft  It  is 
true  that  appellant  did  attempt  to  establish 
an  alibi  by  proving  that  he  was  at  home  on 
the  14th  day  of  January  when  the  horses 
and  the  saddle  were  stolen,  but  his  evidence 
on  this  subject  Is  not  dieferent  from  that 
which  could  be  produced  by  any  thief  on 
such  an  occasion,  and  the  force  of  his  testi- 
mony on  this  subject  is  entirely  destroyed 
by  his  own  conduct  when  found  In  possession 


of  the  stolen  property.  The  proof  Is  undis- 
puted that  appellant  was  acquainted  with 
Tandy,  and  had  been  on  Tandy's  place  in 
Texas,  and  claimed  to  have  assisted  Tandy  In 
driving  a  bunch  of  cattle.  There  is  no  proof 
in  the  record  that  Graham  was  ever  on  Tan- 
dy's place,  or  ever  la  the  state  of  Texas. 
The  defense  of  knowingly  receiving  stolen 
property,  if  applicable  to  either  of  these  de- 
fendants as  agfdnst  this  information  for  lar- 
ceny, could  be  made  with  a  much  greater 
showing  of  reason  and  Justice  In  favor  of 
Graham  than  In  behalf  of  appellant  Where 
there  is  no  question  as  to  the  guilt  of  an  ap- 
pellant this  court  does  not  fed  called  upon 
to  make  nice  hair-splitting  distinctions  as  be- 
tween different  offenses.  We  are  far  more 
concerned  In  the  enforcement  of  substantial 
Justice,  the  punishment  of  criminals,  and  the 
suppression  of  crime  In  Oklahoma,  and  there- 
by protecting  honest  people  In  their  property 
and  rights,  than  we  are  In  establishing  a 
fine-spun  system  of  criminal  Jurisprudence. 

[2]  Second.  Over  the  objection  and  excep- 
tion of  appellant  the  state  was  permitted  to 
prove  that  three  sets  of  harness,  two  saddles, 
three  horses,  a  cook  stove,  and  some  clothing 
were  found  at  Gns  Howard's  place  In  Wash- 
ita county  at  the  time  when  the  arrest  in 
this  case  was  made,  and  it  was  proven  with- 
out objection  that  this  property  was  pointed 
out  to  the  officers  as  belonging  to  appellant 
and  his  codefendant,  Graham.  It  was  also 
proven  that  all  of  this  was  stolen  property. 
We  think  that  evidence  of  these  contempo- 
raneous thefto  and  the  contemporaneous  pos- 
session of  such  other  stol^  property  was 
competent  See  Davis  v.  State,  7  OkL  Or. 
322,  123  Paa  660.  All  of  this  evidence 
strongly  tended  to  show  that  a  partnership 
in  crime,  of  which  the  larceny  of  the  horses 
in  question  was  a  part  fizlsted  betwem  ajh 
pdlant  and  Graham. 

[3]  Third.  The  evidence  shows  that  as  a 
matter  of  fact  the  horses  and  saddle  were 
stolen  In  Roberts  county,  Tex.,  and  were 
brought  into  Washita  county,  OkL,  while  the 
information  alleges  that  the  property  was 
stolen  in  Washlte  coon^,  OkL  This  was 
permissible  under  our  statute.  Section  2606, 
Gomp.  Laws  1909,  is  as  follows:  "Every 
person  who  steals  the  property  of  another 
in  any  other  state  or  country,  and  brings  the 
same  Into  this  state  may  be  eonvleted  and' 
punished  In  the  same  manner  as  it  sndk  lar- 
ceny liad  been  committed  In  this  state;  and 
such  larceny  may  be  charged  to  Imre  been 
committed  in  any  town  or  dty  into  or 
through  which  such  stolen  property  has  been 
brought"  Discussing  this  very  question  in 
the  case  of  Blvens  v.  State,  6  Okl.  Cr.  5291 
120  Pac.  103T,  Judge  Doyle  said :  "The  right 
of  possession,  as  well  as  the  right  of  the 
property,  remained  In  the  owner  aU  the 
time  as  a  matter  of  law.  If  the  original  tak- 
ing and  transiMrtation  of  the  property  was 
under  such  drcomstances  as  constttnted  a 
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larceny.**  The  Instnictlons  In  this  case  are 
open  to  criticism;  but,  owing  to  the  conclu- 
sive character  of  the  testimony,  appellant 
conM  not  hare  been  Injured  thereby,  for  no 
honest  and  intelligent  jury  could  come  to 
any  other  conclusion  but  that  appellant  had 
a  guilty  connection  with  the  larceny  of  the 
proper^  in  question.  To  our  minds  It  Is 
plain  that.  If  appellant  was  not  the  original 
thief,  he  was  a  party  to  the  entire  transac- 
tion, and  was  sharii^  in  the  fruits  of  the 
theft,  and  we  are  not  willing  to  place  a 
strained  construction  upon  the  law  In  order 
that  Oklahoma  may  become  a  refuge  or  asy- 
lum for  those  who  depredate  upon  the  prop- 
erty of  the  people  of  an  adjoining  state. 
The  reversal  of  this  conviction  would  in  our 
Judgmoit  amount  to  a  miscarriage  of  justice. 

The  Judgment  of  the  lower  court  is  In  all 
things  affirmed. 

ARHSTBONQ,  P.  X,  and  DOTLB,  X,  Con- 
cor. 


(9  OU.  Cr.  S59) 

PRTCB  T.  STATE. 

ffTriminal  Court  of  Appeals  of  Oklahoma.  May 

10,  1913.) 

fSyllahut  by  the  Court.) 

1.  InoiCTUEnT  AND  Infobuation  (I  71*) — 
CoNrnvncnoir   or   Iwdictment  —  Sum- 

CIKNCT. 

(a)  The  common-law  doctrine  of  a  strict 
construction  of  criminal  law  and  all  proceed- 
ings in  criminal  casee,  and  that  an  indictment 
should  be  certain  to  a  certain  intent  in  every 
particular,  is  not  In  force  in  Oklahoma. 

(b)  If  an  indictment  is  framed  in  such  lan- 
guage as  to  enable  a  person  of  common  under- 
staodinc  to  know  what  ia  intended  thereby, 
and  sufficiently  certain  to  enable  a  defendant 
to  prepare  his  defense,  and  to  plead  a  judgment 
of  acquittal  or  conviction  In  bar  to  a  tubse- 
quent  prosecution  for  the  same  offense,  such 
indictment  is  sufficient. 

(c>  Judges  are  naturally  In  sympathy  with 
lawyers,  and  ar<e  always  anxious  to  do  all  that 
they  reasonably  can  to  please  tbem  and  to  pro- 
,  mote  the  interests  of  tne  legal  profession,  but 
It  is  a  gross  misconception  to  suppose  that  they 
should  allow  a  desire  to  .make  business  for  law- 
yers to  in  the  least  influence  their  decisions. 
Courts  are  established  and  supported  by  the 
people  for  tbe  sole  and  exclosive  purpose  of  ad- 
ministering justice,  and  thereby  giving  equal 

Jirotection  to  all  classes,  occupations,  and  pro- 
essions.  The  Judge  who  does  not  recognize  and 
live  up  to  this  ideal  is  a  disgrace  to  the  posi- 
tion which  he  occupies,  and  is  a  menace  to  the 
state  in  which  be  holds  office. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  U  144.  174,  193, 
194;  Dec.  Dig.  |  71;*  Bbibeczlemenh  Cent 
Dig.  I  88.] 

2.  WlTRESSBS  (I  48*>--COHPKTENOT— GonVIC- 

Tioir  OF  GRno. 

The  fact  that  a  person  may  have  been  con- 
victed of  any  felony  except  that  of  perjury  does 
not  disqualify  him  from  testifying  as  a  witness 

in  the  courts  of  Oklahoma. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  S§  109-116;  Dec.  Dig.  S  48.  *! 


3.  RECKiTino  Stoum  Goods  d  8*)  — En' 

DENCB— ACOOMPLIOB. 

Where  the  evidence  clearly  shows  Uiat  a 
defendant  is  guilty  of  knowinely  receiving  stol- 
en property,  a  conviction  will  not  be  reversed 
because  there  may  be  some  evidence  in  tbe  ^c<^ 
ord  which  tends  to  esubiish  the  fact  that  ht 
was  a  principal  in  the  original  larceny. 

[Ed.  Note.— For  other  cas^  see  Bccdvfaig 
Stolen  Goods,  Cent  Dig.  H  1&-18;  Dec.  Dig. 
S  8.*] 

4.  Cbiminal  La.w  (I  784*)— lirsnnciiDSS— 
(SBcuMgTANnjit  Evidence. 

An  instruction  applicable  to  tiie  law  of 
circumstantial  evidence  should  only  be  given  in 
cases  where  the  state  relies  entirely  upon  such 
evidence. 

[Ed.  Note.— For  other  cases,  see  Crimiaai 
Law,  Cent  Dig.  {|  ISSfl^^iSGfl^  IMD; 
Dec  Dig.  {  784>) 

6.  Recbitzno  SiQUtir  Ooodb  M  4,  8*)— B»- 

UENTS  or  ObTENBE— POSSESSION- BnDENCB. 

(a)  In  order  to  sustain  a  conviction  for 
knowingly   receiving  stolen  property,  manual 

riseseion  by  tbe  defendant  of  such  property 
not  necessary.  .  It  is  soAcient  if  anch  prop- 
erty be  received  by  an  authorized  Bgent  or  rep- 
resentative of  tbe  defendant 

(b)  Where  a  defendant  receives  stolen  prop- 
erty under  such  circumstances  that  he  most 
have  believed  that  it  was  stolen,  a  conviction 
for  knowingly  receiving  stolen  pn^rty  will  not 
be  reversed  for  want  of  evidence. 

[Ed.  Note.— For  other  cases,  BeoeiTiiv 
Stolen  Goods,  Cent  Dig.  U  6,  1&-1S;  Dee. 
Dig.  §fi  4,  8.*] 

Appeal  from  Superior  Ccnirt  Plttsboig 
County;  P.  D.  Brewer,  Jodge. 

J.  W.  Price  was  convicted  of  receiving 
stolen  property,  and  he  appeals.  AiBrawd. 

W.  J.  McCuUy  testified  that  he  was  a  po- 
liceman In  tbe  city  of  McAlester;  that  on 
the  30th  of  Mavdi,  1011,  he  visited  tbe  meat 
market  of  appellant  In  the  city  of  KcAles- 
ter;  that  a  negro  named  Vaughn  was  there 
worlLlng  for  appellant;  the  purpose  of  wit- 
ness was  to  search  for  some  meat  which 
had  been  stol^;  that  he  found  some  meat 
there  that  was  fresh,  and  some  that  was  put 
up  In  narrow  strips  and  wrapped  in  paper; 
that  he  also  found  some  ham  and  some  sau- 
sage; he  also  found  a  number  of  crates 
which  were  not  opened;  that  they  were 
marked  Morris  &  Co.,  Oklahoma  City;  that 
some  of  the  meat  found  In  the  bntcher  ^op 
of  ax^llant  was  found  laying  on  the  floor 
In  a  box,  some  was  on  the  counter,  and  some 
was  In  the  refrigerator;  witness  testified 
that  he  telephoned  for  appellant;  witne» 
says,  "What  about  this  meat  proposition?" 
appellant  replied,  "What  meat?"  witness 
said,  "This  meat  that  has  been  coming  here 
at  night?"  be  said,  "When  I  go  down  of 
mornings  about  8  o'clock  my  butcher  teUs 
me  that  there  is  some  stuff  he  found  here 
when  he  opened  the  door  this  morning;** 
appellant  and  witness  went  Into  the  butcher 
shop  together,  and  witness  said  to  Taoghn. 
"Tell  ns  what  he  said  before  Dr.  Price  came 
down."  Vaughn  replied  that  he  had  been 
suspicions  of  this  work'  for  some  time  be- 
cause some  of  the  meat  had  dirt  on  It  and 


•Fur  other  eases  SM  Sam*  tople  and  section  NUHBBB  In  Dee.  Dig.  ft  Am.  Dig.  Key-Mo.  BerMi  ft  R^'rlii4csM 
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sotne  of  the  bottoms  of  th«  buckets  were 
barsted,  and  that  be,  VaugbB,  bad  stated  to 
appellant  tbat  sooner  or  later  some  of  them 
were  going  to  get  Into  ttonble  abont  this,  and 
that  appellant  said  to  him  that  he,  app^ 
lant,  was  paying  Vaughn  for  hla  work,  and 
for  blm  to  cat  and  sell  the  meat  found  in 
that  diop;  witness  tben  asked  appellant 
what,  if  anything  be  bad  to  say  to  this; 
appaUant  replied  be  did  not  have  anything  to 
Bay.  Appellant  stated,  farther,  that  he  had 
srrangements  with  a  wtite  man  and  a  ne- 
gro boy  named  hea  Wallace ;  that  the  white 
man  would  send  the  n^pro  boy  to  collect,  and 
that  sometime,  when  meat  would  be  found 
In  the  shop,  the  n^ro  boy  would  coma  and 
collect  for  it;  he  said  this  arrangement  had 
been  going  on  two  or  three  we^;  he  said 
be  did  not  know  who  the  white  man  was; 
appellant  also  said  the  negro  Vaughn  kept 
the  key  to  the  ahep;  witness  also  testified 
that  Len  Wallace^  the  negro  boy  referred  to, 
had  pleaded  guilty  to  the  theft  of  this  meat 

E.  M.  BoonsaTille  testified  for  the  state 
that  be  was  constable  of  Pittsburg  county ; 
that  on  the  morning  in  question  Ik  was  his 
•duty  to  watch  the  train  on  the  Bock  Island 
Railroad  going  east  from  Oklaboina  City; 
that  lUe  train  had  some  Morris  &  Go.  refrig- 
■erator  cars  to  It ;  that  when  the  train  passed 
lie  noticed  the  side  door  of  one  of  these  re- 
.trigerator  cars  open;  he  saw  a  man  in  the 
DAT  TolUng  out  boxes  of  meat;  afterwards 
^o  m&i  came  along  and  picked  it  up,  both 
of  whom  were  negroes;  witness  heard  them 
talking  about  getting  the  stuff  away,  but  could 
not  understand  what  they  said ;  a  third  man 
was  present,  but  witness  was  not  able  to 
.see  him  so  as  to  identify  tdm ;  that  witness 
arrested  one  of  the  negroes  and  took  blm  to 
Jail;  witness  then  returned  to  the  place 
where  the  meat  liad  been  taken  from  the  car, 
and  found  only  empty  boxes  marked  Morris 
tt  Go.  from  which  sausage  had  been  taken; 
witness  then  testified  substantially  to  all  of 
.the  facts  testified  to  by  W.  J.  McGuUy. 

Len  Wallace  testified  for  the  state  that  be 
was  then  confined  in  the  penitentiary  at  Mc- 
Alester  on  bis  plea  of  guilty  to  having  bur- 
.glarlzed  a  Morris  &  Go.  car  In  McAlester  on 
the  night  of  March  30tb;  that  witness  was 
19  years  old,  and  was  acquainted  with  appel- 
lant, and  had  known  him  for  two  years; 
.shortly  before  the  crime  was  committed  when 
witness  was  passing  appellant's  butcher  shop 
he  was  called  in  by  appellant,  and  asked  by 
appellant  if  be  could  bring  him  some  more 
of  that  stuff  witness  had  already  sold  to  ap- 
pellant; witness  replied  that  he  could;  ap- 
pellant told  lilm  to  bring  some  around  that 
.same  night;  this  was  Tu^day  night;  ap- 
jMllant  told  witness  be  wanted  ham,  bacon, 
and  lard ;  that  witness  attempted  to  get  this 
staff  the  following  night,  but  some  one  was 
watching  the  cars,  and  be  was  unable  to  do 
•bo;  that  on  Friday  night  witness  got  the 
stuff  out  of  tlie  car,  and  carried  and  deliver- 
ed It  to  the  market  place  of  appellant;  that 


he  was  assisted  by  Dare  Coleman  and  Ar(2i 
Johnson;  that  witness  got  the  key  to  the 
market  from  Vaugha.  and  placed  the  stuff 
in  the  maAet;  that  witness  bad  told  appel- 
lant where  he  was  getting  the  stuff  from; 
that  appellant  told  witness  he  would  pay  him 
one-half  of  what  the  staff  would  cost  him 
at  the  packing  bouse. 

Barl  Martin  testified  that  he  was  In  the 
onployment  of  the  railroad  company  at  Hai- 
leyville  as  seal  clerk;  that  on  the  morning 
of  M&vch  30th  he  found  a  freight  car  from 
Oklahoma  City  with  the  seal  broken;  this 
was  a  Morris  &  Co.  car. 

J.  ID.  Padgett  testified  for  the  state  that 
on  the  noming  of  the  30tb  ot  March  he  was 
a  freight  conductor,  and  went  out  of  Shaw- 
nee on  No.  92,  and  passed  through  the  city 
of  McAlester;  that  he  had  with  bis  train 
some  cars  beloziglng  to  Morris  Packing  Com- 
pany; that,  when  he  got  to  HaileyTiUe,  he 
was  informed  that  one  of  the  meat  cara  had 
been  brokm  open  and  robbed. 

W.  H.  Huntley  testified  that  he  was  beef 
scaler  for  Morris  &  Go.  at  Oklahoma  City, 
and  that  his  duty  was  to  receive  and  check 
Into  cars  whatever  might  be  going  out  la 
them ;  that  on  the  date  In  qnestlon  the  cars 
were  loaded  with  meat  belonging  to  Morris 
ft  Co.  conadigned  to  Memphis,  Tenn. 

A  number  of  other  witnesses  were  intro- 
duced by  the  state  whose  evidence  corrobo- 
rated the  testimony  already  introduced. 

Sam  Tucker  testified  for  appellant  that  he 
was  In  appellant's  place  of  business  abont 
the  middle  of  February;  that  a  white  man 
and  Len  Wallace  came  Into  the  butcher  shop, 
and  were  talking  to  appellant,  and  told  him 
they  coald  put  the  meat  in  cheaper;  that  ap- 
pellant figured  with  them  and  told  them  he 
would  see  them  later. 

Appellant  testified  that  some  time  before 
the  30th  of  March  a  white  man  and  Len 
Wallace  came  to  appellant's  place  of  busi- 
ness, and  asked  him  what  he  was  paying  for 
meat ;  appellant  replied  he  was  paying  pack- 
ing house  prices;  they  replied  they  could 
save  him  a  cent  or  cent  and  a  half  a  pound; 
that  appellant  gave  them  an  order  for  ba- 
con; the  understanding  was  that  Len  Wal- 
lace was  to  deliver  the  goods ;  that  Len  Wal- 
lace did  deliver  some  meat  and  appellant 
paid  him  for  it;  that  there  was  no  agree- 
ment to  these  parties  stealing  the  meat,  and 
appellant  bad  no  suspicion  of  the  kind. 

Appellant  introduced  a  number  of  wit- 
nesses who  testified  that  bis  previous  reputa- 
tion for  honesty  was  good.  A  nomber  of  oth- 
er facts  were  ptovea  by  both  sides  wlilch 
have  no  direct  t>earing  upon  the  guilt  oi  In- 
nocence of  appellant, 

Wilkinson  ft  Keith,  of  McAlester,  for  ap- 
pellant '  Smith  C  Matson  and  O.  J.  Daven- 
port, Asst  Attya.  Gen.,  for  the  Stat& 

FURMAN.  3.  (after  stating  the  facts  as 
above).  First  The  charging  part  of  the  in* 
formation  in  this  case  is  as  follows:  "Comes 
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now  Robert  TtLTtet,  the  duly  qoallfled  and 
acting  county  attorney  In  and  for  Pittsburg 
county,  state  of  Oklahoma,  and  gives  the 
superior  court  of  Pittsburg  county,  state  of 
Oklahoma,  to  know  and  be  informed  that 
J.  W.  Price  and  Isaiah  Vaa^n  did.  in  Fitts- 
bnrg  county,  and  In  the  state  of  Oklahoma, 
on  or  about  the  30  day  of  March,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
eleven  and  anterior  to  the  presentment  here- 
of, then  and  there  unlawfully,  feloniously, 
and  knowingly  receire  and  buy  from  Len 
Wallace,  Dave  Coleman,  and  Archie  Johnson 
the  following  described  property,  to  wit: 
Certain  salt  and  fresh  meats,  consisting  of 
saosages,  neck  bones,  and  bacon,  of  the  value 
of  f60.00,  the  property  of  and  taken  from 
the  possession  of  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  a  corporation, 
the  said  J.  W.  Price  and  the  said  Isaiah 
Vaughn  then  and  there  well  knowing  the  said 
property  to  have  been  then  and  there  recently 
stolen  fr<Hn  the  said  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  a  corporation,  con- 
trary to  the  form  of  the  statutes  in  such  cas- 
es made  and  provided  and  against  the  peace 
and  dignity  of  the  state."  To  this  informa- 
tion appellant  demurred  npon  the  ground 
that  the  facts  set  forth  in  the  Information 
do  not  constitute  a  public  offense,  and  that 
said  Information  Is  Indefinite  and  nncertaln. 
This  demurrer  was  by  the  court  OTerrnled, 
to  which  appellant  excepted. 

[1]  Under  the  old  common-law  doctrine  of 
strictly  construing  criminal  law  and  all  pro- 
ceedings In  criminal  cases,  and  that  an 
Indictment  or  Information  should  be  certain 
to  a  certain  Intent  in  every  particular,  the 
objection  now  urged  to  this  information 
would  nndoobtedly  be  good.  Bat  these  doc- 
trines have  long  since  been  repudiated  In  the 
state  of  Oklahoma.  It  is  true  that  an  lndl<^ 
ment  should  be  reasoniably  certain  aa  to  the 
^offense  charged  In  order  that  the  defendant 
may  not  be  surprised  and  may  be  able  to  pre- 
jnre  to  m^ke  his  defense,  and  also  to  enable 
,  blm  to  plead  a  Judgment  of  acquittal  or  con- 
viction In  bar  to  a  subsequent  prosecution 
for  the  same  offense.  This  is  all  that  »  de- 
fendant is  in  reason  and  Jnatice  entitled  ta 
If  an  indictment  Is  coached  in  auch  language 
as  to  enable  a  person  of  common  understand- 
ing to  know  what  la  Intended,  it  la  all  that 
the  law  requires.  See  section  6696.  Comp. 
Laws  1009.  Bee,  also,  section  6704,  Comp. 
Laws  1909.  See,  also,  Bowes  t.  State,  8  Okl 
Cr.  277,  127  Pac  883.  The  prosecution  in 
this  case  was  based  upon  section  2603,  Comp. 
Laws  1909,  which  la  as  follows:  "Every  per- 
son who  boys  or  recelTes,  In  any  manner, 
upon  any  consideration,  any  personal  proper- 
ty of  any  value  whatsoever,  that  has  been 
stolen  from  any  other,  knowing  the  same  to 
have  been  stolen.  Is  punishable  by  Imprison- 
ment In  the  State  prison  not  exceeding  five 
years,  or  In  the  county  Jail  not  exceeding  six 
months,  or  by  fine  not  exceeding  two  hundred 


and  fifty  dolors,  or  by  both  sucta  fine  and  Im- 
prisonment." The  essential  elements  of  this 
crime  consists  In  receiving  property  that  had 
been  stolen  from  any  other  person,  knowing 
rinch  property  to  liave  been  stolen.  We  do 
not  see  how  it  la  possible  for  any  person  ot 
common  understanding  to  read  this  informa- 
tion and  not  understand  exactly  what  appe- 
lant was  charged  with.  We  also  think  that 
the  offense  is  sufficiently  described  to  oudile 
appelant  to  plead  this  judgment  in  bar  of  a 
second  prosecution  for  the  same  offense^  and 
we  think  the  information  Is  sufficient. 

An  Instructive  case  In  support  of  our  views 
is  that  of  State  v.  Whltton,  72  Wis.  IS,  38 
N.  W.  331.  The  Informatloa  in  that  case 
was  as  follows:  "I,  J.  W.  Wegner,  district 
attorney  tar  said  county,  hereby  inform  tlie 
court  that  on  the  third  day  of  September,  In 
the  year  one  thonsand  right  hundred  and 
eighty  seven,  at  the  said  county,  the  said  de- 
fendant, Richard  Whltton.  fdonloosly  did 
buy,  receive,  conceal,  and  have,  and  did  thai 
and  there  aid  In  the  concealment  of  goods, 
chattels,  and  property,  to  wit,  one  hunting- 
case  gold  watch  of  the  value  of  forty  dollais, 
the  said  property,  goods,  and  chatty  being 
then  and  there  the  property  of  one  J.  P. 
Johnson,  he,  the  said  Richard  Whltton,  then 
and  there  knowing  the  said  goods,  chattels, 
and  property  had  theretofore  been  feloniously 
stolen,  taken,  and  carried  away,  contrary  to 
the  statute  In  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state  of  Wisconsin."  And  the  court  sus- 
tained Its  sufficiency,  and  said:  "There  can 
be  no  doubt  but  that  the  district  attorney 
intended  to  inform  against  the  d^^ndant 
for  the  crime  of  receiving  stolen  jwopoly 
as  defined  by  section  4417,  Rev.  St  1878. 
There  Is  certainly  enough  stated  in  the  in- 
formation to  Inform  both  the  defendant  and 
the  court  of  the  intentlfm  of  the  district 
attorney  In  that  respect  That  being  admit- 
ted, can  it  be  said  that  the  defendant  baa 
been,  or  can  be,  prejudicated  by  the  latA  of 
definlteneas  in  the  information,  after  having 
a  fair  trial  apon*the  merits  of  the  charge  as 
intended  to  be  made  by  the  prosecuting  at- 
torn^? We  certainly  think  he  has  not  been 
prejudlicated  by  a  lack  of  a  more  full  state 
ment  of  the  charge  In  the  Information;  and. 
unless  there  be  some  well-settled  rale  of  law 
which  forbids  sentence  upon  this  information. 
Judgment  ou^t  not  to  be  arrested.  •  •  • 
The  only  possible  objection  to  the  Informa- 
tion under  that  section  la  that  It  omitted  to 
state  In  the  language  of  the  statute  that  the 
defendant  received,  etc.,  'stolen  money,  goods, 
or  property,*  that  bring  the  language  used  In 
said  sectliHi  4417,  Rer.  St  We  think  that 
the  auction  that  he  recrived  the  goods  of 
a  stranger,  knowing  that  they  had  been  there- 
tofore stolen,  is  a  substantial  statement  of 
the  offense  Refined  by  section  4417.  We  do 
not  think  there  could,  have  been  any  doubt 
ritber  in  the  minda  of  the  court  or  of  tba  de- 
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fendaDt  as  to  wbat  offense  be  was  charged 
with." 

In  State  v.  AUemand,  20  La.  Ann.  525,  the 
court  in  the  first  paragraph  of  the  syllabus 
held:  "An  Indictment  charging  that  defend- 
ants received  the  property  stolen  with  a 
felonious  Intent  knowing  the  same  to  have 
been  stolen  at  the  time  is  In  sufficient  con- 
formity with  toe  statute."  In  the  body  of 
the  opinion  the  court  said:  "The  first,  second, 
and  fooith  grounds  of  the  assignment  of 
errors  are  sabetantlally  the  same — that  the 
Indictment  was  fatally  d^ectlve  In  not  stat- 
ing that  the  defendants  received  the  property 
feloniously  taken  or  stolen.  The  charge  In, 
the  Indictment  Is  that  defendants  'unlawfully 
and  fdoDloosly  did  receive  and  buy  a  cow, 
of  a  red  color.'  etc:  'they,  the  said  Charles 
AUemand,  Loola  AUemand.  and  Joseph 
AUemand,  then  and  there,  well  knowing  that 
ttie  aforesaid  cow  had  been  taken,  stolen, 
curled  away  or  klUed.  ocmtraiy  to  the  form 
of  Oie  atatnte,*  eta  Tb»  objetet  of  an  lndlct> 
meat  Is  to  advlae  the  party  accused  of  the 
cbAige  agalnat  blm,  to  enable  him  to  pre- 
pare Us  defense^  and  to  enable  him  to  plead 
autre  fois  acqnlt  or  convict  in  any  subse- 
quent proceedings  against  blm  for  the  same 
offMue^" 

In  People  t.  Googh,  2  Utah,  70,  the  in- 
dictment  charged  that  defendant  "did  un- 
lawtnUy  and  feloniously  buy  and  receive, 
for  his  own  gain,  and  to  prevent  the  owners 
from  again  possessing  their  property,  sixteen 
pounds  of  gold  ore  of  the  valoe  of  one  hun- 
dred and  tventy-flve  dollars,  of  the  goods 
and  chattels  and  personal  property  of  Sam- 
uel Mclntyre,  WUU&m  Mclntyre,  James  Cun- 
ningham, Moroni  Edwards,  HaskeU  V.  Shirt- 
Uff,  Jacob  WcAler,  EU^h  M.  WeUer,  Herman 
Barrett,  and  Oliver  Dlse;  he,  the  said  Rich- 
ard Oongh,  then  and  there  well  knowing  the 
said  property  to  have  been  feloniously  stolen, 
taken  and  carried  away,  contrary,"  etc.  And 
the  court  said:  "(1)  The  appellant  urges 
that  the  indictment  Is  defective  In  not  al- 
leging the  property  to  have  been  stolen.  All 
of  the  facts  or  acts  have  been  alleged  In  the 
Indictment  which  were  specified  by  the  Leg- 
islature In  defining  the  offense  charged,  and 
we  think  this  was  sufficient  The  Indictment 
fully  informed  the  defendant  as  to  the  charge 
against  him.  The  commoh-law  strictness  is 
not  reqnlred  under  our  practice.  Some  of- 
fenses could  only  be  described  by  giving  cir- 
cumstances, but  this  Is  not  such  a  case,  and 
is  therefore  governed  by  the  general  rule; 
the  definition  or  description  of  the  offense 
being  given  in  the  statute.  People  v.  Mur- 
phy, 39  GaL  56;  People  v.  Cronin.  34  GaL 
201,  208;  People  t.  Parsons,  6  CaL  487; 
State  T.  Oarr,  6  Or.  133 ;  People  v.  Rodrig- 
nea,  10  GaL  SL"  - 

If  we,  were  to  sustain  the  objections  now 
orged  to  this  information,  we  would  attech 
more  Importance  to  shadows  than  to  sab- 
stance,  and  we  would  elevate  forma  and  oer«- 1 
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monies  above  Justice.  While  lawyera  are  not 
to  be  blamed  for  advancing  every  possible 
argument  In  behalf  of  their  clients,  yet  the 
courts  In  tbe  past  have  gone  entirely  too  far 
In  sustaining  frivolous  objections.  The  re- 
sult is  that  the  uncertainty  In  the  adminis- 
tration of  criminal  law  In  the  United  States 
has  become  a  reproach  to  the  American 
people,  and  the  reputation  of  the  profession 
and  the  integrity  of  the  courts  have  been 
:  seriously  called  in  qnestlon.  There  is  no 
use  In  trying  to  dodge  or  disguise  the  truth. 
This  evil  Ues  at  the  very  bottom  and  founda- 
tion of  many  of  the  complaints  which  are 
now  heard  about  the  delays  of  the  law  and 
the  Inefficiency  of  the  courts  and  the  growing 
demand  for  the  recaU  of  the  Judiciary.  The 
courts  must  redeem  themselves,  or  there  Is 
no  telling  what  the  result  wUl  be.  PubUc 
confidence  can  only  be  restored  by  a  fear- 
less, honest,  and  Independent  Judiciary. 
Judges  must  understand  that  it  la  their  sole 
and  only  duty  to  serve  the  people  and  ad- 
minister Justice.  They  are  being  weighed 
in  the  balances  by  an  InteUigent,  Justice 
loving,  and  long  suffering  public ;  and  if  they 
are  found  vrantlng  the  fault  wiU  be  theirs 
alone.  Judges  are  naturally  In  sympathy 
with  lawyers,  and  are  always  wiling  to  do 
aU  that  they  rrasonably  can  to  please  and 
assist  the  legal  profession,  but  It  1b  a  gross 
misconception,  dishonoring  alike  to  the  bar 
and  to  the  bench,  to  suppose  that  Judges 
should  allow  a  desire  to  make  bnslneBs  for 
the  lawyers  to  in  the  least  Influence  th^ 
decisions.  They  have  a  fftr  higher  dnty  than 
this.  Courts  are  established  and  anpported 
by  the  i»oide  for  the  sole  and  exclusive  pur- 
pose of  enforcing  Justice^  and  it  is  their 
duty  to  that  Justice  Is  never  divorced 
from  the  law,  and  that  no  dass,  occupation, 
or  profession  la  fiivored  at  the  expense  of 
other  Classes,  oceupationB,  and  professions, 
and  tiut  Justice  Is  thereby  sacrificed.  The 
Judge  who  does  not  recognise  and  Uve  up 
to  tMs  high  ideal  Is  not  only  a  disgrace 
to  the  position  which  he  occupies,  but.  he  is 
a  menace  to  tbe  good  order  of  aoelety. 

We  are  of  the  oidnlon  that  Uie  Informa- 
tion in  thla  case  substantially  complies  with 
the  law,  and  that  the  trial  court  did  not  en 
in  overruling  the  demurrer  thereto. 

[2]  Second.  When  the  state's  witness  Len 
Wallace  was  placed  upon  the  stand,  counsel 
for  appellant  objected  to  his  testif^ng  upon 
the  gnmnd  that  he  had  been  convicted  of 
the  crime  of  burglary,  and  was  thereby  ren- 
dered Incompetent  to  testify.  The  court  over- 
mied  ttds  objection  and  permitted  the  tes- 
timony of  this  witness  to  be  received,  to  all 
of  which  counsel  for  appellant  excepted. 
Counsel  In  thdr  brief  say:  'The  fourth 
asrignment  of  error  la  directed  at  the  ad- 
miaslbiHty  of  the  evidence  of  Len  Wallace 
and  at  his  competency  as  a  witness.  Our 
statute  provides  that  a  person  who  la  con- 
fined tu  the  poiltentlary  is  civilly  dead  and 
the  contention  of  the  plaintiff  in  error  was 
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that  on  accoant  of  tbat  statute  be  was  not 
a  competent  witness."  This  objection  would 
be  good  In  some  Jurisdictions,  but  it  Is  not 
now  and  never  has  been  the  law  In  Oklaho- 
ma. This  question  is  settled  by  our  statute 
and  by  the  previous  adjudication  of  our 
appellate  court.  In  the  case  of  Martin  v. 
Territory,  14  Okl.  598,  78  Pae.  88,  this  ques- 
tion was  decided  adversely  to  the  contention 
made  by  counsel  for  appellant  in  a  well-con- 
sidered opinion  by  Judge  Burwell.  The 
court  there  said:  "During  the  trial  one 
Brady,  who  had  been  convicted  of  a  f^ony 
and  sentenced  to  ImprlBonment  for  life  In 
the  territorial  prison,  was  called  as  a  wit- 
ness for  the  prosecution,  and  the  appellant 
Insists  that  this  was  reversible  error,  for 
the  reason  that,  under  the  provisions  of  sec- 
tion 2578.  he  was  dvllly  dead,  and  therefore 
incompetent  to  testify.  This  section  reads 
as  follows :  *A  person  sentenced  to  Imprison- 
ment In  the  territorial  prison  for  life  is 
thereby  deemed  dvlUy  dead'— and  anthor- 
Ittee  are  cited  to  establish  that  such  an  one 
at  common  law  was  not  a  competent  witness. 
Wen  the  section  of  the  statute  Jnst  quoted 
the  only  statutory  provision  on  the  subject, 
there  might  be  some  force  In  the  contention, 
bnt  counsel  have  overlooked  other  provisions 
which  aiq;^  to  the  esse  at  bar.  The  statnte 
on  which  appellant  relies  has  no  ai^Ucation 
to  the  rlt^  of  sndi  a  person  to  testify  as  a 
witness,  hot  applies  to  other  dvii  rights. 
Section  4208  provides  (section  S838,  Comp. 
Laws  1909) :  'No  person  shall  be  dlsquaUfled 
aa  a  witness  in  any  civil  action  or  proceeding 
hy  reason  of  his  interest  In  the  event  of 
the  same,  as  a  party  or  ottierwiae.  or  by  rea- 
BOD  of  his  conviction  of  a  crime,  but  such  in- 
terest or  conviction  may  he  shown  for  the 
purpose  of  affecting  his  credibility.'  And  un- 
der section  6207  (section  6834.  Comp.  Laws 
1900)  of  the  same  statutes,  the  rules  of  evi- 
dence in  dvil  cases  'are  applicable  also  to 
criminal  cases,  except  as  otherwise  provided 
in  the  diapter  on  Procedure  Criminal,  and 
nowhere  in  that  chapter  la  one  wbo  has  been 
convicted  of  a  felony  disqualified  to  testify 
aa  a  witness.  Brady  was  a  competent  wit- 
ness." There  Is  only  one  exception  to  the 
law  as  stated  by  Judge  Burwell.  Section 
2190,  Comp.  Laws  1909,  Is  as  follows :  "No 
person  who  has  bew  convicted  of  perjury, 
or  of  subornation  of  perjury,  shall  there- 
after be  received  as  a  witness  In  any  ac- 
tion, proceeding  or  matter  whatever  upon  his 
own  behalf;  nor  in  any  action  or  proceed- 
ing between  adverse  parties  against  any 
person  who  shall  object  thereto,  until  the 
judgment  against  him  has  been  reversed. 
But  where  such  person  has  been  actually 
rec^ved  as  a  witness  contrary  to  the  pro- 
vUions  of  this  section,  his  incompetency 
shall  not  prejudice  the  rights,  innocently  ac- 
quired, of  any  other  person  claiming  under 
the  proceeding  in  which  such  person  was  so 
received."    The  trial  court  therefore  did 


not  err  in  overruling  the  objection  made  to 
the  witness  Wallace  upon  the  gnmnd  that 
he  bad  been  convicted  of  a  tetony. 

[S]  Third.  It  is  urged  on  behalf  of  awel- 
lant  that  the  trial  court  erred  in  not  advis- 
ing the  Jury  to  acquit  appellant  npon  tbe 
ground  tbat  the  evidence  showed  that  aivel- 
lant  was  guilty  of  the  crime  of  grand  larceny, 
in  that  he  was  a  jwrty  to  tbe  original  taking. 
We  believe  that  a[^>dlant  might  have  been 
convicted  for  grand  laxeeaiy  on  the  endeue 
in  this  case,  but  It  does  not  neeeaaarily  fol- 
low that  the  evidence  doee  not  also  sustain 
a  verdict  for  knowingly  receiving  stolen 
proper^.  It  is  the  privilege  of  the  county 
attorney  to  charge  in  an  Indictment  the  high- 
est possible  offense  constituted  by  any  act 
committed;  but,  if  he  sees  fit  to  diazge  a 
lower  offense  whldi  Is  sustained  by  ttie  evi- 
dence and  which  calls  fOr  the  Infliction  of  a 
less  d^ree  of  pnnlshmoit;  a  defleasdant  can- 
not be  heard  to  c<Hnplaln  that  he  sbonld  have 
been  diarged  with  and  convicted  of  tlie  talk- 
er offaise  Included  In  tiie  same  acta,  becanse 
the  error  (tf  the  county  attorn^  inured  to  bis 
benefit  and  he  is  bonnd  thereby. 

in  discussing  this  very  question  Ui  tiie  case 
of  Walter  Howard  State,  m  Fac;  1100, 
decided  at  the  last  term,  thla  court  Mid: 
"Whwe  then  Is  no  question  as  to  Oie  cnilt 
of  an  appellant  tills  cowt  doea  not  foA  can- 
ed upon  to  make  nice.  halrapUttlng  dlatlne- 
tlona  aa  between  dtfCerent  offensea.  We  are 
ftr  more  concwned  la  tbe  enforcemMit  of 
substantial  Justice,  the  punishment  cX  crim- 
inals, and  the  suppression  of  erbne  In  Okla- 
homa, and  thereby  protecting  bonest  people 
In  their  property  and  rii^ts,  than  we  are  la 
establishing  a  flne-spun  ^stem  of  criminal 
jurisprudence.**  There  are  two  viewa  to 
take  of  the  facts  of  this  case^  From  tbe 
standpoint  of  the  state  the  testlnMmy  shows 
that  appellant  should  have  been  prosecuted 
for  and  convicted  of  grand  larceny.  From 
the  standpoint  of  appellant's  testimony  be 
had  nothing  to  do  with  the  larceny  of  tbe 
property  in  question.  But  he  purchased  It 
under  such  circumstances  as  would  pot  an 
honest  man  upon  inquiry,  and  as  would  ren- 
der him  liable  oa  his  own  testimony  to  pna- 
ecutlon  for  receiving  stolen  property.  Under 
either  of  these  conditions,  a  c<mvictlon  tor 
either  offense  would  have  beea  mstatiiea 
the  testimony. 

In  the  case  of  Jinks  MicOiU  v.  State,  6 
OkL  Cr.  512, 120  Pac.  297,  Judge  Doyle  states 
the  case  as  follows:  "The  testimony  in  the 
case  conduces  to  show  tliat  60  gallims  of 
paint  In  cases  of  6  gallons  eadi  w^e  stolen  on 
the  night  of  January  2.  1010,  from  tbe  ware- 
house, in  Outhrle,  of  the  Arkansas  Lumb«' 
Company,  a  corporation.  About  a  week 
afterwards,  18  gallons  of  ttiis  paint  was 
found  concealed  in  the  defendant's  house. 
John  McOrue  and  Ctiarlle  Froicb  teetifled 
that  they  stole  tiiree  of  the  cases  from  tbe 
warehouse  of  tbe  Aikanaas  Valley  T«mh^ 
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Company,  and,  vaslBted  by  WllUe  Ouen,  car- 
ried tliem  to  the  defendant's  home  about  11 
o'clock  that  nlgbt;  that  they  Ull:ed  with  him 
before  they  stole  It,  and  when  they  delivered 
U  that  he  paid  John  McGrue  for  the 
three  caara.  There  was  no  testimony  offered 
cm  the  part  of  the  defendant"  And  after 
dlacnsalnff  some  other  qneetlons  Judge  Doyle, 
couUnnlng,  says:  "Onr  conclusion  Is  that 
the  appeal  in  this  case  Is  without  merit" 

In  Anthony  r.  State,  44  Fla.  2,  82  South. 
819,  the  seventh  paragraph  of  the  syBaboB 
reads  at  fMIows:  "On  the  trial  ot  a  poson 
charged  with  receiving  stoUm  property,  tes- 
timony on  tlie  part  of  the  state  tenfflng  to 
prove  an  airanganent  or  plan  nude  between 
the  alleged  tht^  and  the  defendant,  whereby 
the  thief  was  to  steal  and  the  defendant  was 
to  recrive  from  him  a  certain  kind  of  proper- 
ty, as  the  defoidant  should  need  it  Is 
mlBBlble,  where  the  testimony  tends  to  show 
that  the  particDlar  proper^  chafed  In  the 
Indiebnent  was  cecdved  1^  -  defendant  In 
pursuance  of  such  arrangement  or  plan." 
And  In  the  opinion  the  coort  says:  "The 
tenth  assignment  Is  that  the  coort  erred  In 
denying  the  motlcm  to  strike  oat  the  testi- 
mony  of  witness  Oonroy  as  to  the  shortage 
of  pork  loins  at  or  about  gala  we^,  1900. 
The  witness  was  Interrogated  as  to  what 
Antlumj  said  about  an  arrangement  between 
him  and  Moore  In  reference  to  the  delivery 
of  meat  by  the  latter  to  the  former,  and 
stated  that  Anthony  said  there  was  a  short- 
age of  pork  loins ;  and  at  this  point  counsel 
for  defendant  moved  to  strike  out  the  answer 
on  the  ground  that  it  was  too  vague,  Indefi- 
nite, and  uncertain,  and  did  not  give  defend- 
ant Boffldent  notice  of  the  offense  with  which 
he  was  charged.  This  motion,  was  denied, 
nnd  exception  taken.  The  witness  then  com- 
pleted his  answer  by  stating  that  Anthony 
said  during  the  last  gala  week  there  was  a 
fihortage  of  pork  loins  In  Jacksonville,  and 
he  went  to  Moore  and  asked  him  if  be  could 
not  take  care  of  him  and  Moore  said  he 
could.  Anthony  said  that  was  the  time  he 
started  this  arrangement  with  Moore,  and  it 
was  because  he  could  not  get  pork  loins  any- 
where else.  The  gala  week  referred  to  was 
In  1900.  We  do  not  think  there  was  any 
ground  of  objection  on  the  part  of  the  ac- 
cused to  the  introduction  of  this  evidence. 
It  tended  to  show  the  beginning,  not  too  re- 
mote, of  the  very  arrangement  under  which 
the  pork  loins  allied  in  the  information 
to  have  been  stolen  were  received  by  the 
accused,  and  bore  on  the  question  of  his 
guUty  knowledge.  Copperman  v.  People  [50 
U.  T.  091};  and  Coleman  v.  Same,  supra 
[68  N.  T.  660]." 

In  Sisk  V.  State  (Tex.  Gr.  App.)  42  8.  W. 
986,  Sisk  was  convicted  of  receiving  stolen 
property.  There  was  evidence  In  the  case 
from  which  the  Jury  might  have  concluded 
that  the  defendant  was  a  party  to  the  origi- 
nal taking  of  the  sto^s  and,  although  the 


evidence  in  the  case  would  have  snatained 
a  conviction  for  larceny,  the  judgment  was 
affirmed.  Judge  Henderson  said:  "We  have 
examined  the  record  carefully,  and  in  our 
opinion  the  proof  Is  unquestioned  ttiat  ap- 
pellant at  least  received  the  stolen  animal 
from  Ed  McOoy,  if,  Indeed,  he  did  not  in 
connection  with  aald  £d  McCoy,  steal  the 
same.  The  jury,  however,  found  him  guilty 
of  receiving  said  animal  from  McCoy  know- 
ing at  the  time  he  so  received  her  that  she 
was  stolen  propCTty." 

We  therefore  hold  that  the  appellant  was 
not  injured  or  deprived  of  kny  right  by  being 
convicted  of  knowingly  recelviiig  stoloi  iwop- 
erty,  althous^  the  evidence  would  have  sus- 
tained a  verdict  of  guilty  of  grand  laroeDy, 
and  that  therefore,  the  trial  court  did  not 
err  in  refusing  to  give  the  instruction  re- 
quested. 

[4]  Fourttv  Oounsel  fjbr  ^ppdlant  com- 
plain at  the  action  of  the  trial  court  in  re- 
fusing to  Instruct  upcoi  the  law  applicable 
to  drcumstanUal  evidence.  Such  an  in- 
struction should  only  be  given  where  the 
state  relies  solely  upon  circumstantial  evi- 
dence. See  8.  S.  Star  v.  State,  181  Pac.  642, 
dedded  at  the  last  term  of  the  court ;  John 
Hendrix  v.  United  States,  2  Okl.  Cr.  244, 
101  Pac.  125.  In  ttiis  ease  the  evldaice  of 
appellant's  guilt  Is  positive  and  direct  and 
an  instructlOD  upon  circumstantial  evldokce 
would  only  have  tended  to  confuse  the  jury. 
The  court  therefore  did  not  err  in  decllnli^ 
to  give  the  instruction  requested. 

[8]  Fifth.  Counsel  for  appellant  complain 
at  the  action  of  the  trial  court  in  refusing 
to  give  the  following  instruction:  "The 
court  instructs  the  jury  that  if  you  believe' 
from  the  evldoice  that  the  goods  named  In 
the  information  were  stolen  by  Len  Wallace 
In  the  nighttime,  and  that  the  defoidant  was 
at  home  and  knew  nothing  of  the  larcoiy 
and  knew  nothing  of  the  existence  of  such 
goods,  and  if  you  further  believe  that  Len 
Wallace,  together  with  others,  placed  said 
goods  In  the  butcher  shop  of  the  defendant 
without  the  knowledge  of  the  defendant, 
and  that  said  ^>ods  were  taken  possession 
of  by  the  officer  before  defradant  knew 
that  said  goods  were  in  bis  shop,  or  knew 
of  any  larceny  being  committed,  or  knew 
of  the  existence  of  said  goods,  then  It  is 
your  duty  to  acquit  the  defendant"  This 
instnictlon  was  not  aj^cable  to  the  evi- 
dence. The  testimony  plainly  shows  that  the 
stolen  goods  were  placed  In  appellant^s 
butcher  shop  with  the  knowledge  and  con- 
sent of  Vaughn,  who  was  the  «nploy6  of  ap- 
pellant and  that  there  was  an  agreement 
between  aiHpellant  and  Vaughn  on  the  one 
side  and  the  thieves  on  the  other  that  such 
property  would  he  received  at  appellant's 
butdier  shop  by  Vaughn  and  paid  for  by  ap- 
pellant Therefore  the  possession  of  Yauglm 
was  the  possession  of  aiHpellant  Speaking 
on  this  very  subject  1  Wharton's  Cr.  Law 
ClOth  Ed.)  par.  890^  Is  as  follows:  "Bec^tton 
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must  he  sabBtantlvdy  proved.  Manaal  pos- 
session or  touch  Is  unnecessary  in  order  to 
sustain  conrlctlon;  It  is  sufficient  If  there 
la  a  control  by  the  receiver  over  the  goods. 
A  person  is  said  to  receive  goods  imi»«perly 
obtained  as  soon  as  he  obtains  control  over 
them  from  the  person  from  whom  he  receives 
them :  and  the  mere  aiding  in  the  secreting 
or  disposal  of  the  goods  constitutes  the 
offense.  When  the  goods  were  unlawfully 
received  by  a  servant  or  wife  of  the  party 
charged,  It  is  necessary,  In  order  to  moke 
him  a  receiver,  that  he  should  have  done 
some  act  in  the  way  of  joining  in  the  re- 
ception. The  reception  of  the  produce  of  the 
goods,  however,  is  not  the  reception  of  the 
goods."  2  Bishop's  New  Or.  Iaw,  S  1139,  is 
as  follows:  "Sec.  1139.  The  act  of  Receiv- 
ing: (1)  Under  Control. — ^The  leading  doc- 
trine here  Is  that  the  goods  must  come  under 
the' control  of  the  receiver;  yet  the  control 
need  not  be  manual.  For  Instance — (2)  Sub- 
ordinate— ^Depttett — If  they  are  In  the  hands 
of  a  person  whom  he  can  command  in  re- 
spect of  them,  they  may  be  deemed  to  have 
been  received.  And  one  who  allowed  a  trunk 
of  stolen  goods  to  be  sent  on  board  a  vessel 
In  which  he  had  taken  passage,  was  held 
to  have  received  them.  But— (3)  Personal 
Possession — by  the  receiver  of  the  goods,  is 
necessary  to  have  been  acquired  where  he 
has  no  control  over  their  custodian.  And — 
(4)  Receiving. — Besides  possession,  there 
must  be  something  which  may  be  deemed  a 
receiving  of  the  goods." 

Under  these  authorities  and  upon  every 
principle  of  reason  and  justice,  both  as  a 
matter  of  fact  and  of  law,  appellant  is 
«clearly  guilty  of  receiving  stolen  goods. 
Part  of  them  were  found  In  bis  refrigerator 
and  part  upon  the  counter  of  his  butcher 
shop,  placed  there  by  his  employ^  Vaughn 
and  by  his  orders.  The  court  therefore  did 
not  err  in  refudng  to  give  the  Instmction 
requested. 

A  number  of  other  exceptions  were  re- 
served to  Instructions  given  by  the  court, 
and  also  exceptions  were  reserved  to  the 
action  of  the  court  In  refusing  to  ^ve  cer- 
tain instructions  requested.  As  far  as  ap- 
plicable to  the  evidence  in  this  case,  the  re- 
quested Instructions  were  all  Incorporated 
in  the  general  Instructions  of  the  court,  and 
we  find  the  general  Instructions  to  be  an 
admirable  exposition  of  the  law  in  whl<4i  all 
of  the  rights  of  appellant  were  properly 
protected.  The  testimony  presents  as  clear 
a  case  of  receiving  stolen  property  knowing 
It  to  have  be«i  stolen  as  could  be  made  out 
Conceding  all  that  counsel  for  appellant 
could  claim  in  behalf  of  their  client,  based 
upon  his  own  testimony,  and  that  Is  that  ap- 
pellant was  not  a  party  to  the  original  theft, 
yet  Ills  own  testimony  shows  that  he  must 
have  believed  and  known  that  the  property 
was  stolen.  The  man  who  purchases  prop- 
erty from  entire  strangers  and  receives  It  at 


night  under  such  unusual  drcomstanees  u 
those  testified  to  by  appellant  himsdf  does 
so  at  his  peril,  and  cannot  be  heard  to  say 
tiiat  he  did  not  believe  that  the  proper^ 
was  stolen.  If  he  did  believe  he  was  re- 
ceiving stolen  property,  be  was  just  as 
guilty  aa  If  he  had  positive  knowledge  of 
that  f^t  2  Bishop's  New  Or.  Law,  i  llSb, 
Is  as  follows:  "As  foundation  for  the  crim- 
inal intent,  without  which  there  can  be  no 
crime,  and  by  the  statutory  terms,  the  re- 
ceiver must  know  the  goods  to  have  been 
stolen.  And  this  knowledge  must  exist  at 
the  very  instaift  of  the  recdvlng.  It  need 
not  be  such  direct  knowledge  as  comes  from 
witnessing  the  theft;  but  in  the  words  of 
Bramwell,  B.,  It  is  sufficient  if  the  circum- 
stances were  such,  accompanying  the  transac- 
tion, as  to  make  the  prisoner  believe*  the 
goods  had  been  stolen."  We  regard  this  as 
as  clear  a  case  of  guilt  of  knowingly  re- 
ceiving stolen  property  aa  oonld  be  made  out 
by  human  testimony. 

We  find  no  error  in  the  record,  and  we  be- 
lieve that  justice  has  been  done  In  the  con- 
viction of  appellant  The  Judgment  of  the 
lower  court  is  therefore  affirmed. 

ARMSTRONG,  P.  J.,  and  DOXLE^ 
concur. 

0  OU.  Cr.  m 
Bz  parte  SIZEUOBE. 
(Criminal  Court  of  Appeals  of  OkUhoma.  Hay 

17,  1913.) 

(Svllahua  J/v  the  Court.) 

1.  Cbiminal  Law  S  87*)  — Cousnr  Oodbt— 

JUBISDICTION. 

The  jurisdiction  of  a  county  court  in  crim- 
inal cases  is  the  same  In  all  respects,  whether 
its  seBsioos  are  held  at  the  county  seat  or  at 
a  county  court  towD. 

[Ed.  Note.— For  other  cases,  see  Criiaiiial 
Law,  Cent.  Dig.  i  126;  Dea  Dig.  I  87.*] 

2.  Criminal  Law  «  83*)-^UBr8DicnoK. 

When  there  is  jurisdiction  of  the  party 
and  of  the  offense  for  which  he  was  tried,  the 
decision  of  all  other  questions  arising  in  the 
case  is  but  an  exercise  of  that  jurisdiction. 

[Bd.  Note. — For  other  cases,  see  Crininal 
r^w,  Cent  Dig.  U  112-U4;  Dec.  Dig.  {  S3.*] 

3.  Criminal  Law  (f  104*)— Courtt  Ooubts— 
Jdhibdiction— Pbebumption. 

County  courts  are  entitled  to  the  same  pre- 
sumption of  jurisdiction  as  are  Qie  disb^ct 
courts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S!  214,  21A ;  Dec  Dig.  I  KM.*] 

Application  of  Theo.  Sizemore  for  a  writ 
of  habeas  corpus.  Application  denied. 

Jeaa  H  Ballard,  of  Grove,  for  petldoiMf. 

DOYLE,  J.  This  Is  a  petition  for  writ  of 
habeas  corpus  filed  in  this  court  March  3, 
1913,  wherein  petitioner,  Theo.  Sizemore. 
avers  that  he  is  unlawfully  Imprisoned  and 
restrained  of  his  liberty  by  Bud  Thomason. 
sheriff  of  Delaware  county,  and  for  the  rea- 
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sons  stated  tberein  petitioner  pnya  that  a 
writ  of  hatteaa  corpus  be  allowed,  and  that 
he  be  discharged. 

It  appears  from  the  petition  that  petitioner 
was  by  infonnatl<m  filed  In  the  county  conrt 
of  Delaware  county  charged  with  the  com- 
mlaslon  of  the  crime  of  nnlawfnlly  trans- 
POTtlns  Intoxicating  Uqaor,  that  upon  his 
trial  at  the  county  Conrt  town  of  Orore  in 
said  oonn^  he  was  cmvlcted  and  soitenced  to 
pay  a  .  fine  of  $120,  and  to  Bern  a  term  of 
30  days  In  the  connty  jail,  and  on  commit- 
ment dnly  issued  was  placed  In  Che  custody 
ot  the  reqpondeut  and  committed  to  jalL 

£1,  X]  It  is  further  avmed  that  said  coun- 
ty court  had  no  jnrlsdlctlrai  in  said  cause 
for  the  reason  that  said  court  ma  not  con- 
vened and  sitting  at  the  time  and  place  by 
law  prescribed  for  holding  court,  in  that  the 
said  court  should  have  convened  at  Jay,  the 
county  sut,  for  the  January,  1913,  term  in* 
stead  of  at  OroTe. 

The  petition  does  not  contain  a  copy  of 
the  Judgment  of  convlcUon  nor  of  the  com- 
mitment; nor  is  a  copy  of  the  records  of  the 
court  showing  when  and  where  said  court 
opened  or  conTowd,  attadied  thereto  and 
made  a  part  thereof.  Under  nnmeroua  de- 
dslons  of  this  conrt  It  has  been  held  that  In 
habeas  corpus  proceedings  the  burden  Is  upon 
the  petitioner  to  show  that  the  Judgment  of 
cmiTlcHon  under  which  he  Is  imprts<nwd  Is 
▼old. 

[3]  County  courts  are  courts  of  record,  and 
jurisdiction  of  this  class  of  misdemeanors  Is 
derived  directly  from  the  Constitution  and 
all  presumptions,  in  the  absence  of  anything 
to  the  contrary  appearing  from  the  record, 
will  be  In  favor  of  the  r^^ularlty  of  their 
proceedings.  Bx  parte  Brown,  3  OU.  Cr. 
329,  106  Pac.  577. 

The  petition  In  Itself  Is  Insufficient  to  show 
that  the  judgment  of  coDvlcU<m  Is  void,  and 
no  proof  has  been  offered  in  support  of  the 
averments  therein. 

The  application  for  writ  of  habeas  corpus 
wUl  tlmefore  be  denied. 

ARMSTBONQ,  P.  J.,  and  TUBMAN,  J., 
concur. 

(9  Okl.  Cr.  878) 

COX  V.  STATE. 

^riraJnal  Court  of  Appeals  of  Oklahoma.  May 

17,  1913.) 

(SyUaTtUM  by  ih*  Court.} 
t.  Ihdictuent  and  InoKiunoir  (|  161*)— 

AUBNDHERI. 

By  leave  of  court,  an  ioformation  may  be 
amended  as  to  matters  of  substance  or  form  aft- 
er a  plea  of  not  guilty  has  been  entered  and 
before  the  trial  has  begun. 

FEd.  Note.— For  other  eases,  see  Indictment 
end  Information,  Gent  Dig.  H  016-528:  Dec. 
Dig.  i  IttL*]  . 


2.  OBtMiNAL  Law  (I  1151»)  —  Apfbai,  —  B»- 

njSAI.  OF  COHTIKnANCB. 

An  application  for  continuance  is  addressed 
to  ttie  diBcredon  of  the  trial  conrt;  and  its 
action  thereon  will  not  be  reviewed,  unless  there 
appears  to  have  been  a  clear  abuse  of  discretion. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Iaw,  Cent  Dig.  H  8046-8019;  Dec.  Dig.  | 
llBl.*] 

8.  CaiKtNAL  Law  (8  llflO*)— AppKAii— Bbtmw 

OF  EVIDENCB. 

Where  the  verdict  of  tbe  jury  has  been  ap* 

{iroved  by  the  trial  court,  and  there  Is  eridence 
D  tbe  record  to  sustain  the  verdict,  or  where 
the  evidence  Is  conflicting,  tbe  judgmrat  will 
be  aEBrmed  In  the  absence  of  prejudicial  ei^ 
ror. 

[EH.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3084 ;  Dec.  Dig.  }  1160.*} 

Appeal  from  Choctaw  County  Court ;  W.  T. 
Glenn.  Judge. 

Wirt  Cox  was  coDFicted  of  vlolatlnK  th* 
prohlUtory  law,  and  w>eala,  AfllmiHl. 

SivlggB  A  Barret^  of  Hugo,  tot  plaintiff 
In  error.  Obaa.  West,  Atty.  Gem.,  and  Smith 
a  Matson,  Aast  Atty.  Gen.  (Monroe  Osbor^ 
of  PurodI,  of  counsel),  ftnr  the  Stata 

DOTLB,  J.  Phiintlff  In  error,  Wirt  Cox, 
waa  convicted  of  unlawfully  selling  whisky, 
and  was  on  December  6,  1911,  sentenced  to 
serve  a  term  of  60  days  in  the  county  jail, 
and  to  pay  a  fine  of  9100.  An  appeal  was 
perfected. 

Three  assignments  of  error  are  relied  up- 
on to.  reverse  the  judgment  The  first  re- 
lates to  an  alleged  amendment  of  tbe  infor- 
mation which  counsel  insist  constituted  a  bar 
to  any  further  prosecution.  Tbe  only  recital 
in  the  record  which  we  have  been  able  to 
find  relating  to  an  amendment  of  the  infor- 
mation is  as  follows:  "Now,  upon  this  12th 
day  of  September,  1911,  this  cause  comes  on 
for  trial.  The  state  appears  by  B.  D.  Jor- 
dan, assistant  connty  atiomey,  and  asks 
leave  to  amend  the  Information  herdn, 
which  is  granted,  and  on  motion  of  the  de- 
fendant said  cause  Is  continued  until  tha 
next  term  of  this  court" 

[1]  As  to  what  said  amendment  was  the 
record  does  not  disclose.  It  would  seem, 
therefore,  that,  under  the  repeated  rulings 
of  this  court  plaintiff  in  error  Is  in  no  posi- 
tion to  ask  this  court  to  review  the  trial 
court's  action  thereon.  Under  section  6307, 
Rev.  Sts.  (1903),  an  Information  charging  a 
misdemeanor  may  be  amended  after  plea  on 
order  of  the  court  where  the  same  can  be 
done  without  material  prejudice  to  the  right 
of  tbe  defendant  McCord  v.  State,  2  Okl. 
Cr.  209,  101  Pac.  135;  Rose  v.  State^  3  OkL 
Or.  12,  103  Pac.  1066;  Brown  t.  State,  S 
Okl.  Cr.  567,  115  Pac  615. 

[2]  The  second  Is  that  the  court  erred  in 
overruling  an  application  for  continuanca.  It 
appears  that  said  application  Is  insufficient  in 
that  It  falls  to  show  tbe  residence  or  irtiere- 
abouts  of  said  absent  witness,  or  any  prob- 
ability of  procuring  hla  testimony  within  a 
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reasonable  time.  -  We  tiblnk  the  application 
was  properly  orerraled.  Vance  v.  Territory, 
3  Okl.  Cr.  208,  105  Pac.  307;  Rhea  v.  Ter- 
ritory, 3  Okl.  Cr.  230,  105  Pac.  314;  Reed  v. 
Territory,  1  Okl.  Gr.  481,  d8  Pac.  583,  129 
Am.  St.  Rep.  861. 

[S]  Finally  It  Is  contended  that  the  eviaence 
Is  insufficient  to  warrant  a  conviction.  There 
Is  direct  and  posltiTe  testimony  that  the  sale 
was  made  by  plaintiff  in  error  as  (^rg- 
ed  in  the  information.  Where  the  evidence 
is  conflicting,  and  there  is  evidence  In  the 
record  to  support  the  verdict,  and  the  ver- 
dict has  been  approved  by  the  trial  court, 
this  court  will  not  review  the  evidwice  to  de- 
termine Its  weight  or  sufficiency.  The  jury 
had  the  witnesses  before  them  and  could  see 
their  manner  of  testifying  and  they  no  doubt 
in  determining  the  tratb  took  into  considera- 
tion all  the  attending  drcimwtaiiceB  of  the 
case. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  county  court  of  Choctaw  county 
Is  affirmed, -and  the  cause  remanded  thereto, 
with  direction  to  enforce  Its  judgment  and 
sentence  therein. 

ABM8TB0NG,  P.  J.,  and  FtlBMAN,  J., 


at  Idabo,  sn) 

COE  V.  McGRAN. 
(Supreme  Court  of  Idebo.    March  29,  1913.) 

1.  BUFFICIENCT  OF  EVIDENCK. 

Bridence  eumioed  and  held  Bufficient  to 
Bopport  the  verdict  and  Jodgment. 

2.  Bills  akd  Notes  (|  92*)— CoNsinaauTiON 
— SumoiBNCT. 

Where  It  appears  that  C,  In  whose  hvor 
a  check  was  executed,  performed  serviceB  in  car- 
ing for  6.,  who  executed  the  check,  and  in  taking 
him  into  her  home,  which  she  would  not  have 
performed  except  for  promise  made  by  O.  that 
he  woold  either  buy  C  a  fftrm  or  compensate  kw 
by  money  consideration,  held,  that  a  considera- 
tion Is  shown  for  the  execution  and  delivery  of 
a  check  from  Gt.  to  C.  on  which  action  Ib  Bubse- 
quently  brought 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  l«^-lre,  175-JiOD,  208-212; 
Dec  Dig.  I  82*]  •  *^  •  • 

S.  Bills  awd  Notes  ({  106*)—Vaijditt— Un- 
due iNEXUKnCB. 

Preference  and  good  will  from  one  toward 
another,  growing  out  of  kindnesses  and  atten- 
tionB  paid  an  aged  person,  are  not  sufficient  to 
show  undue  influence,  in  the  absence  of  proof 
of  imposition  or  fraud  practiced  by  the  one  ui»n 
the  other. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  242-2^;    D6e.  Dig.  8 

Sullivan,  J.,  dissenting. 

Aiqpeal  from  IMstrict  Court,  Ada  County; 
Charles  P.  McCarthy,  Judge. 

Action  by  Nellie  W.  Coe  against  Phil 
McOran.  From  judgment  for  plaintiff,  de- 
fendant ai»peals.  Affirmed. 


Ira  E.  Barber,  ot  Bolee,  for  aroeHut.  S. 
E.  Blaine  and  Good  *  TaoghaD,  all  ot  BoAse, 

for  respondent 

AILSHIE,  C  J.  This  is  an  appeal  from  a 
verdict  and  judgment  on  a  check  Issued  by 
the  appellant  In  t&vor  of  the  respondent. 
The  defense  Interposed  is  want  ot  ooadd- 
eration  and  undue  Influence. 

[1.2]  The  appellant  had  been  living  in 
respondent's  home  from  time  to  time  for  sev- 
eral months  and  had  been  taken  care  of  by 
respondent  at  times  when  he  was  my  ill 
He  was  an  old  man,  some  70  years  of  age, 
and  apparently  in  easy  financial  circom- 
stances  and  had  no  family  or  relatives.  He 
appears  to  have  taken  a  liking  to  the  re- 
spondent and,  Indeed,  called  her  his  adopted 
daughter  and  introduced  her  on  some  occa- 
sions as  his  adopted  daughter.  It  could 
serve  no  good  purpose  for  us  to  review  and 
discuss  the  evidwce  in  a  written  opinion. 
It  Is  sufficient  to  say  that  there  is  evidence 
in  the  record  sufficient  to  support  the  ver- 
dict and  judgment  It  Is  quite  clear  that 
the  respondent  performed  services  for  ap- 
pellant In  carlDg  for  him  and  taking  him  to 
her  own  home  which,  in  all  probability,  she 
would  not  have  performed  except  for  the 
promises  he  repeatedly  made  her  to  com- 
pensate her  either  in  buying  her  a  farm  or 
in  giving  her  a  money  consideration. 

[3]  The  record  falls  to  show  any  andoe 
influence  having  been  exercised  by  re^nd- 
ent  over  this  old  man.  That  he  was  exceed- 
ingly fond  of  her  is  conceded  on  all  sides, 
and  that  she  was  kind  to  him  and  took  er«7 
care  of  him  while  in  her  home  is  equally 
clear.  It  is  well  established,  however,  and 
this  court  has  so  held,  that  "Influence  gained 
by  kindness  and  affection  will  not  be  re- 
garded as  'undue,'  In  the  absence  of  any 
proof  of  imposition  or  fraud  being  prac- 
ticed" by  the  one  upon  the  other.  Turner 
V.  Qumbert,  19  Idaho,  339,  114  Pac  33: 
Sbaughnessy  v.  Hood,  21  Idaho.  709,  123 
Pac.  641.  See,  also,  Goodwin  t.  Goodwin, 
69  Cal.  560. 

The  ai^llant  has  assigned  a  great  many 
errors,  bat  they  all  revolve  about  the  two 
propositions  above  mentioned.  We  fail  to 
flnd  any  ruling  or  action  of  the  court  or 
conduct  of  the  jury  that  would  call  for  a 
reversal  of  the  judgment 

This  case  is  an  apt  lllusttation  of  the  rule 
that  an  appellate  court  will  not  reverse  the 
verdict  of  a  jury  where  there  la  a  conflict 
in  the  evidence  and  the  jury  have  seen  and 
heard  the  witnesses  as  they  testified,  in 
this  case  both  the  appellant  and  reepondect 
testified  in  person  before  the  jnry ;  Qie  jory 
had  abundant  opportunity  to  see  them  and 
observe  their  manner  and  doneanor  and  to 
judge  of  their  veracity  and  truthfulnem. 
If  the  appellant  was  laboring  under  Knlle 
donentla  or  was  so  advanced  in  age  as  to  be 
incapable  of  transacting  his  own  buatnces  or 
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protecting  his  own  Interceti^  tUs  jnrr 
wonid  nndoabtedly  bave  dlacOTered  that  fact 
and  rendered  a  verdict  accordingly.  On  the 
4X}ntrary,  many  witnesses  and  some  experts 
teetlfled  that  he  was  entirely  capable  of  tak- 
ing care  of  his  own  biralness,  and  that  he 
was  lalwrlng  under  no  disability  whatever. 
These  matters  have  been  passed  upon  by  the 
▼erdlct  of  the  jnry,  and  we  are  not  inclined 
to  disturb  their  finding. 

The  judgment  should  be  affirmed,  and  It 
Is  BO  ordered,  with  costs  In  fiiTor  of  le- 
spondMit 

STEWABT^  otmcars. 

SULLIVAN,  J.  (dissenting).  I  am  unable 
to  concur  in  the  conclusion  reached  by  the 
majority  of  the  court  The  complaint  al- 
leges the  delivery  of  ttie  check  involved  in 
this  case,  foe  value.  Its  Indorsement  and  pres- 
entation by  the  plaintiff,  and  the  refusal 
of  the  bank  on  which  it  was  drawn  to  pay 
It  The  answer  denies  the  execution  and  de- 
livery of  the  check;  denies  any  memory  or 
remembrance  Of  ever  signing  the  check; 
avert  that,  If  signed,  it  was  procured  to  be 
signed  by  fraud  and  undue  iofluence  on  the 
part  of  the  plaintiff  exercised  over  the  de- 
fendant at  a  time  when  he  was  seriously  ill 
and  near  unto  death,  and  without  sufficient 
exercise  of  mind  to  know  or  understand  the 
purport  or  meaning  thereof ;  denies  that  any 
consideration  whatever  was  ever  given  for 
said  check;  avers  that,  as  soon  as  the  ex- 
istence  of  such  check  was  discovered,  the 
defendant  repudiated  the  same,  and  that.  If 
ta  his  unbalanced  state  of  mind  he  gave  or 
dfiUvered  such  check,  it  was  as  an  incom- 
plete gift  fraudulently  and  unlawfully  ob- 
tained, and  without  any  consideration  what- 
ever, and  was  by  the  defendant,  upon  his 
regaining  consciousness  of  mind  andbis  sens- 
es, revtAed  and  repudiated. 

The  defendant  is  a  man  70  years  of  age 
or  more,  was  greatly  enfeebled  In  healtlh, 
and  on  and  prior  to  December  29,  1911,  the 
evening  said  check  was  given,  was  seriously 
111;  so  ill  that  it  was  thought  by  all  who 
knew  his  condition  that  be  could  not  recover. 

Plaintiff  and  defendant  flrst  met  In  Octo- 
ber, 1910,  at  which  time  plaintiff  rented  a 
dwelling  house  from  the  defendant  The  de- 
fendant, at  the  time  plaintiff  rented  the 
dw^Ung,  contemplated  going  to  California 
very  soon  and  remained  with  plaintiff  and 
fomily  about  a  month,  or  until  the  latter 
part  of  November,  1910,  during  which  time 
he  lived  with  the  family  of  plaintiff  and  paid 
his  board.  On  his  return  from  California 
the  latter  part  of  March,  1911,  he  lived  and 
boarded  with  plaintiff  and  her  family  until 
the  fore  part  of  August  1911,  during  which 
time  he  was  to  receive  his  board,  etc.,  for 
the  rental  of  the  bouse.  Early  in  August  tbe 
defendant  informed  the  plaintiff  tlut  he  had 
■sold  ttu  tumse  In  wUch  they  vKn  living. 


and  flie  parties  to  whom  he  had  sold  it  want- 
ed possession  of  it,  and  thereupon  plaintiff 
and  her  family  removed  from  said  house 
and  plaintiff  and  defendant  met  only  once 
or  twice  until  the  following  December. 
Some  time  in  December,  WHl,  the  dtfendant 
and  plaintiff  entered  into  an  agreement 
whereby  the  plaintiff  was  to  rent  a  house 
from  defendant  and  pay  one-half  of  the  rent 
therefor,  and  def«idant  was  to  stand  the 
other  half,  and  also  furnish  one-balf  of  tlie 
provisions,  etc.,  for  the  board  of  the  family 
consisting  of  plaintiff,  her  fansband  and  two 
daughters,  und«r  wblcta  arrangement  the 
plaintiff  took  possession  of  the  bonse  reti- 
red to  on  Deoeaober  20,  1911,  and  defendant 
bad  a  room  In  said  bonse  and  boarded  wttti 
the  family. 

Aboat  S  0t  4  o'clodc  on  the  morning  of 
December  '28tb,  tbn  deftedant  was  taken 
violently  HI  and  plaintiff  and  her  husband 
went  to  his  room  to  administer  to  and  care 
for  him,  and  fbnnd  Um  very  side ;  so  side 
that  It  WAS  thought  he  would  die.  A  priest 
was  called  to  admlnlsttt  to  blm,  and  his 
banker  was  called  who  -procured  an  attorney 
to  draw  his  will,  whidi  was  done  about  4 
o'dodE  on  the  afternoon  of  December  2901. 
About  9  o'clock  of  that  evening,  when  the 
dtfendant  was  In  a  rary  ohansted  condition 
from  bis  violent  siAness,  and  when  no  one 
was  present  bat  plaintiff  and  defradant,  the 
plaintiff  went  into  bis  room  and  procured 
blm  to  sign  said  dieck.  She  wrote  the  check 
herself  and  procured  his  signature  to  it  for 
$3,000,  and  next  morning,  between  10  and 
11  o'clock,  took  the  check  and  presented  it 
for  collection,  not  to  the  bank  in  Boise  City 
on  wblcta  it  was  drawn,  but  to  another  bank. 
The  bank  on  which  It  was  drawn  was  nearer 
to  her  home  than  the  bank  to  which  she  pre- 
sented the  check,  still  she  went  to  another 
bank  to  deposit  said  check  for  collection. 
At  the  time  said  check  for  ^,000  was  drawn 
or  presented,  the  defendant  had  but  $400  to 
hia  credit  in  that  bank.  In  the  forenoon  of 
December  30,  1911,  as  soon  as  the  defendant 
discovered  that  said  check  had  been  issued, 
he  demanded  its  return,  which  was  refused 
by  plaintiff,  and  he  thereupon  advised  liIs 
banker  not  to  pay  It 

The  record  shows  that  the  plaintiff  is  an 
Intelligent  and  an  experienced  business  wo- 
man, having  been  stenographer  for  a  Texas 
congressman  for  two  years;  that  her  hus- 
band had  served  as  deputy  sheriff  for  many 
years;  and  that  they  were  both  keen,  shrewd, 
business  people.  Tbe  evidence  clearly  shows 
that  the  check  was  cajoled  out  of  this  feeble- 
minded old  man  at  a  time  when  plaintiff  bad 
reason  to  believe,  and  no  doubt  did  believe, 
that  he  would  die  in  a  very  short  time. 

As  to  tbe  consideration  given  for  said 
check,  the  plaintiff  testified  as  follows:  "Q. 
What  did  you  give  or  were  you  to  give  for 
this  $3,000?  A.  Why,  I  was  to  make  him  a 
home.  Q.  Ion  were  to  mak«  him  a  home  in 
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Uie  fatare?  A.  Or  rather,  he  was  to  make 
his  home  with  ns  and  I  would  take  care  of 
falm  as  I  was  doing  for  the  balance  of  his 
life.  Q.  That  was  why  he  gave  you  the 
check,  Is  it?  A.  That  Is  all  he  gave  It  to  me 
for.  Q.  Yes.  What,  If  any,  past  care  had 
yoa  given  to  him?  A.  Why,  it  wasn't  a  case 
of  past  at  that  time,  It  was  present.  There 
has  never  been  any  subject  of  past  care 
until  December.  Q.  What  did  be  give  yon 
tbat  $3,000  check  for  in  December?  A.  Why, 
Mr.  Hawley,  I  told  you  that,  when  we  came 
back  from  Huntington  and  failed  to  get  a 
ranch  there,  Mr.  McGran  said  he  would  give 
me  $3,000  to  buy  a  ranch  In  New  Mexico 
and  that  be  was  to  make  his  home  with  us 
the  balance  of  his  life.  Q.  This  $3,000  check 
tb^  was  given;  he  was  to  receive  a  home 
for  the  balance  of  bis  life  with  you?  A.  If 
he  cared  to  make  it.  Q.  Was  there  anything 
in  writing  which  would  have — whereby  he 
would  be  protected?  A.  There  was  no  writ- 
ing on  his  side  or  mine."  It  clearly  appears 
from  her  whole  testimony  that  there  was 
no  consideration  whatever  fur  said  check. 
There  was  no  obligation  on  the  part  of  plain- 
tiff to  care  for  or  support  the  defendant  dar- 
ing bis  life,  and  the  evidence  shows  that  de- 
fendant bad  paid  plalntifC  for  all  care  and 
board  she  had  giv^  him.  Jf  he  ever  prom- 
ised to  give  her  $3,000,  It  was  nudum  pac- 
tnm  and  void  for  want  of  mutuality.  It  was 
not  for  past  care  that  the  plaintiff  had  given 
defendant  that  the  check  was  given,  as  she 
positively  testifies  that  it  was  not  The 
whole  record  shows  the  influence  of  a  schem- 
ing, strong-minded,  designing  woman  over  a 
weak,  senile  old  man.  persisted  In  during  a 
very  short  acquaintanceship.  The  plaintiff's 
own  testimony  shows  tbat  she  was  to  give 
nothing  and  did  not  obligate  herself  In  any 
way  for  said  $3,000  check,  nor  was  she  ob- 
ligated or  to  be  obligated  to  do  or  perform 
any  services  for  the  defendant  In  considera- 
tion of  said  chedc.  The  culmination  of  the 
scheme  to  secure  this  check  from  this  weak- 
minded  old  man  was  at  a  time  when  it  was 
believed  by  the  defendant  and  hla  friraids 
tbat  he  vas  in  a  dying  condition,  and  then 
^en  sbe  was  alone  with  him,  no  one  else 
present,  she  persnaded  him  to  sign  a  dieck 
for  $3,000  drawn  by  herself. 

HlB  last  will  had  only  been  executed  a 
few  hours  before  said  check  was  drawn,  and 
he  did  not  mration  plaintltt  in  his  will ;  she 
having  signed  said  will  as  an  attesting  wit- 
ness. If  he  owed  her  the  $3,000,  why  did 
abe  not  preset  the  matter  to  his  banker  and 
the  SHiest  and  the  lawyw  who  were  tbere  at 
the  time  the  will  was  drawn,  as  ftny  fiilr- 
minded  person  would  have  done?  Sbe  wait- 
ed until  the  still  hours  of  the  night,  erldnit- 
ly  Inferring  darkness  rather  than  light, 
wlien  she  was  alone  with  the  weak-minded 
old  man,  then  procured  him  to  sign  the  check, 
and  the  next  morning,  at  early  banking 


hours,  she  hastened  to  the  bank  and  depodt- 
ed  the  chedt  for  collection,  when  the  old  man 
had  only  $400  cash  in  the  bank  with  wbicb 
to  pay  the  check. 

The  plaintiff  heard  said  last  will  of  de- 
fendant read  and  signed  it  as  a  witnes. 
This  of  Itself  is  significant  as  indicating 
that  she  did  not  want  It  known  that  she  was 
attempting  to  inveigle  this  feeble- mimled 
and  weak  old  man  into  giving  her  $3,000. 
It  seems  that  she  approved  the  making  of 
said  last  will,  disposing  of  all  of  defendant's 
property  to  others,  and  was  willing  to  take 
a  chance  on  procuring  the  old  man  to  ^ve 
her  a  check  for  $3,000  in  the  dead  of  night 
when  no  one  was  present  except  herself  and 
the  defendant  The  defendant  attempted  to 
testify  on  the  trial  In  this  case,  and  his  tes- 
timony shows  that  he  Is  a  weak-minded  old 
man. 

Viewing  this  case  from  any  staodpolnt, 
either  that  of  fair  and  open  dealing  or  of  a 
transaction  between  people  on  equal  grounds, 
trading  at  arm's  length,  or  putting  the  case 
upon  the  footing  of  a  fttlr  and  adequate  or 
any  consideration  whatever,  there  is  not  only 
an  entire  failure  on  the  part  of  plaintiff  to 
sustain  the  issues  tendered  by  her  complaint 
but  there  is  an  affirmative  showing  In  the 
testimony  of  the  plaintiff  herself,  which 
goes  to  Impeach  the  fairness  ot  tb»  trans- 
action from  any  view  tbat  may  to  taken 
of  it 

There  is  no  substantial  conflict  in  the  evi- 
dence upon  the  point  that  there  was  no  con- 
sideration given  for  said  check  or  tbat  the 
defendant  was  under  any  moral  or  legal  ob- 
ligation to  execute  said  check  in  favor  of 
the  plaintiff.  It  appears  from  the  record 
that  the  defendant  is  worth  about  $17,000, 
and  the  Jury  by  a  three-fourths  vote  evi- 
dently  concluded  they  would  distribute  it 
differently  from  what  the  old  man  had  un- 
dertaken to  distribute  it  by  his  last  wSU. 
By  the  decision  of  my  associates,  the  plain- 
tiff is  given  $3,000  without  any  past  consid- 
eration for  it  and  without  any  future  obli- 
gation on  the  part  of  plaintiff  to  care  for  de- 
fendant during  the  remainder  of  Ua  lUai 

The  Judgment  ought  to  be  reversed. 


03  Idaho,  775) 
STATE  V.  ALLEN  «t  aL 
(Supreme  Court  of  Idaho.    Usy  8;  1&18L) 
L  CaiHiirAZ,  Law  Q  022*)— SEPAHAnE  XaiAU 

— DiSCBKTION. 

Under  the  provisions  of  section  7800;  Bev. 
Codes,  as  amended  by  1911  Sesa.  Laws  <1911 
.Sess.  Laws,  p.  368),  "when  two  or  more  de- 
fendants are  jointly  indicted  or  InfOTmed  ^aioitt 
for  a  felony  or  any  criminal  offense,  the  defend- 
antfl  may  be  tried  separately  or  Jointly  in  ibe 
discretion  of  the  court."  Held  that,  under  this 
statute,  it  was  not  an  abuse  of  the  diacretifn  of 
the  trial  court  to  refuse  to  nant  separate  trials 
to  defendaats,  where  each  u  the  defendants  de- 
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aired  to  be  a  .wltnem  for  the  other  and  also  a 
witnen  in  bis  own  trial  od  his  own  behalf. 

[Ed.  Note.— For  other  caseB,  see  Criminal 
Law^^  Cent.  Dig.  |S  156(M883;  Dec.  Dig.  i 

2.  CannNAL  Law  (|  404*)— Deuonbtbatitb 

BVIDKWCE— SUFnClENCT  OP  iDEMTmCAUON. 

Held,  that  It  was  not  error  on  the  part  of 
the  trial  coart.to  admit  a  revolver  bolster  in 
evidence  in  a  prosecution  for  murder,  where 
the  witness  identifying  the  holster  was  shown 
the  holster  In  the  presence  of  the  jur;,  and  was 
asked  if  that  was  the  revolver  holster  the  de- 
fendant had.  and  the  witness  replied:  **I 
think  it  is,  I  am  not  sure;  it  appears  to  be." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  873.  891-«93,  1467:  Dec. 
Dig,  I  404  ;*  Homicide,  CJenL  Dig.  I  577.] 

3.  Cbminai.  Law  (H  663,  1168*)  —  Demon- 
STBATivE  Evidence— Identification  — Ou8- 

TODT— HaBICUSS  EbBOB. 

Where  the  attome;  for  the  defendant  on 
Gro8»«XBmIjiatlon  of  a  states  witness  In  the 
trial  of  a  criminal  case  has  the  witness  produce 
nn  article  of  personal  propertr  and  testify  con- 
ceming  it,  and  tell  where  be  got  it,  and  what  he 
had  been  doing  with  it,  it  Is  error  for  the  trial 
court  to  refuse  to  have  the  article  marked  for 
identification,  and  retained  In  the  possession  of 
the  court  for  the  purposes  of  cross-examination 
and  the  inspection  of  the  defendant  and  bis 
counsel,  or  for  any  use  to  which  defendant  may 
legally  apply  the  exhibit. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1602.  »124,  3125,  3129-3136, 
3144;  Dec.  Dig.  i|  ««3.  1168.*] 

4.  WlTIfE88B8  (I  248*)  —  BXAUINATION  —  Bb- 

BPONsiTBKns  or  AKBWBB. 

Where  a  witness  on  behalf  of  the  state 
while  on  the  witness  stand  was  asked  the  ques- 
tion, "Under  what  circumstances  did  you  see 
him?"  (referring  to  defendant)  and  the  witness 
answers,  "The  Chioaman— the  Chinese  porter  at 
my  house  pointed  him  out  to  me  and  told  me  to 
be  carefDl  of  him,"  held,  that  the  court  did  not 
^rr  in  denying  a  motion  to  strike  the  answer 
from  the  record. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  861-803;  Dec.  Dig.  f  248.*] 

6.  ORiifiNAl.  Law  ({  665*)  —  RxiCABKS  OF 

CotlBT. 

Where  a  trial  judge  after  admonishing  a 
jury  before  talring  a  recess  in  the  course  of  the 
trial  of  a  criminal  case  said  in  the  presence  of 
tiie  Jury:  "The  court  desires  to  say  to  counsel 
concerned  in  this  case  that  he  is  of  the  opinion 
that  too  much  time  is  being  coosamed  in  the  ex- 
aminations, aa  the  same  questions  are  being  re- 
peatedly asked  many  times  and  much  needless 
repetition  being  indulged  in,  and  tbmt  perhaps 
idue  out  of  ten  questions  which  have  been  asked 
are  irrelevant  and  immaterial  because  of  this 
continued  and  useless  repetition"— AeM,  that  the 
remarks  of  the  court  weiv  sot  prejudicial  to 
the  rights  of  the  defendant 

(Ed.  Note.— For  otiier  eases,  see  Criminal 
Lav,  Cent  Vig.  H  1620-1B23,  1527. 1635;  Dec. 
Dig.  I  665.*1 

6w  HouiciDB  (SS  166,  338*)  — EviDBXCS— Ad- 

KISBIBIUTT— HABHLIHB  BBBOB. 

Where  a  defendant  ta  on  trial  on  th<li  diarge 
of  murda*,  and  the  evidence  en  the  part  of  the 
state  tends  to  show  that  the  murder  was  com- 
mitted in  an  attempt  to  commit  robbery,  and 
the  'btate  introduced  evidence  tending  to  show 
that  defendant  was  "broke"  and  without  any 
means,  it  would  have  been  proper  for  the  court 
to  have  allowed  the  defendant  s  offer  to  prove 
that  he  was  in  fact  not  "broke,"  but,  on  the 
contrary,  bad  money  and  property  of  bis  own, 


and  was  In  good  ftnaneial  drcumstances ;  and 
further,  held,  that  the  rnliog  of  the  court  ex- 
cluding such  evidence  was  not  rereruble  error. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  320-SSl.  714;  Dec  Dig.  ||  166, 
339.*] 

7.  Gbiuinai,  Law  (i  1170*)— Appeal— Habu- 

I.BS8  BBBO&— ExCLDaiON  OP  EVIDENCE. 
Where  a  defendant,  chained  with  the  com- 
missjon  of  a  homicide,  is  endeavoring  to  estatt- 
lish  an  alibi,  and  testifies  that  at  the  time  the 
homicide  occurred  he  was  at  another  place  and 
in  his  room  knd  In  bed,  and  that  he  heard  a 
conversation  between  two  persons  in  a  room  op- 
ponte  bis  and  details  the  conversation,  and  the 
persons  who  occupied  the  room  opposite  the 
defendant  testify  that  they  heard  the  shooting, 
and  that  one  of  them  opened  the  door  and  made 
remarks  about  the  matter,  and  then  the  defend- 
ant seeks  to  have  such  witnesses  detail  the  con- 
versation had,  and  the  court  refuses  to  admit 
the  evidence,  held  that,  while  it  would  not  have 
been  erroneous  for  the  court  to  have  admitted  a 
detailed  account  of  the  conversation  for  the 
purpose  of  corroborating  the  defendant's  evi- 
dence and  establlsblng  his  alibi,  stUl  the  court's 
ruling  exclading  socD  evidence  was  not  preju- 
dicial error,  for  the  reason  that  the  evidence  ad- 
mitted covered  substantially  all  the  facts  tend- 
ing to  corroborate  defendant's  evidence  as  to 
the  alibi. 

[Ed.  Note.— For  other  cases,  see  Griminal 
I^w.  Gent  Dig.  ||  8145-S168;  Dea  Dig.  | 
1170.*] 

8.  Criminal  Law  (|  1170*)— AffeaIt-Habic- 
LESS  Erbob— Opfeb  ot  Pboof. 

Upon  a  trial  where  a  defendant  Is  chained 
with  murder,  and  the  evidence  tends  to  show 
that  the  murder  was  committed  in  an  attempt 
to  commit  a  robbery,  and  the  court  admits  en- 
dence  as  to  the  good  reputation  of  the  defend- 
ant for  peace  and  quletoiae,  tiim  was  no  preju- 
dicial error  In  the.  ruling  of  the  court  in  there- 
after excluding  a  general  offer  to  prove  the  good 
reputation  of  the  defendant  "for  truth  and 
veracity,  and  honesty  and  integrity,  morality 
and  immomli^,  Mbrle^  and  Inebriety," 

[Ed.  Note^For  other  caaea,  see  Grfmiiial 
Law,  Cent  Dig.  H  3146-8153;  Dec  Dlff.  f 
UTO.*] 

a  Oanaiuz.  Law  (|  STT^ETxiuarcB— Bsra- 

ZATIOir.  r 

A  defendant  who  is  changed  with  homicide 
should,  as  a  role,  be  allowed  to  show.  If  he  can, 
that  he  has  a  good  reputation  In  his  community 
and  among  those  who  have  known  blm  both  fOv 
peace  and  quiet  and  truth  and  veracity  in  all 
cases  where  the  evidence  is  circumstantial,  or 
the  plea  is  one  of  self-defense,  and  the  defend- 
ant's truthfulness  or  honesty  is  brought  in  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Gnit  Dig.  H  836^  837,  840;  Db&  Dig.  f 
877.*] 

10.  CoKVicnoN  Sustained. 

Evidence  in  this  case  considered,  and  Md 
sttffldent  to  sos^rt  a  verdict  of  convietioD. 

U.  Showing  tob.Nbw  Tbiax.  InsuFnciBNT. 

Showing  made  in  this  case  for  a  new  trial 
on  the  grounds  of'  newly  discovered  evidence 
held  Insufficient  to  require  the  granting  ot  a  new 
trial 

Appeal  ttom  DtBtrlct  Gonrt,  Blaine  Goan- 
ty;  Edward  A.  Walters,  Judge. 

Charles  H.  Alien  and  another  were  con- 
victed of  murder,  and  tlwy  appeaL  Affirmed. 
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G  M.  Booth  ud  W.  P.  Qathrie.  botb  of 
Twin  Falls,  and  R.  M.  Angel,  of  Halley.  for 
appellants.  J.  H.  Peterson,  Atty.  Gen.,  J.  J. 
Ouheen  and  T.  G  Coffin,  Awt  Attyi.  G«d., 
for  tbe  State. 

AILSHIB.  0.  J.  Tbe  defendants  were 
Jointly  tried  and  convicted  on  the  cliarge  of 
murder,  and  were  sentenced  to  life  Imprison' 
ment  In  tbe  state  penitentiary.  Tbls  appeal 
1b  from  tbe  Judgment  and  an  order  denying 
a  motion  for  a  new  trial. 

The  homicide  occurred  in  a  bouse  of  111 
repute  in  tbe  town  of  Bailey  on  tbe  night  of 
S^itember  21, 19U.  A  robbery  waa  attempts 
ed,  and  resulted  ta  the  killing  of  a  man  nam- 
ed Crowley,  wbo  was  a  piano  player  In  tbla 
resort.  The  honse  was  entered  by  two  mask- 
^•d  men,  one  wearing  a  tall  black  bat  and  a 
red  mask  and  the  other  a  cap  and  a  black 
mask.  Two  witnesses,  Lorenzo  Swift  and 
Charles  Crawford,  testified  that  they  were 
accomplices,  and  that  they,  together  with  the 
apptilants,  Allen  and  devenger,  planned  to 
rob  the  imnataa  of  the  Dot  Allen  resort,  and 
Uiat  in  pnrauanee  of  tbla  plan  tbey  went 
with  the  amllanta  on  the  night  In  question 
to  the  Dot  Allen  hona^  and  in  accordance 
with  the  prearranged  plans  Swift  and  Uraw- 
toTd  remained  outside  as  guards,  while  Al- 
len and  derenger  entered  tbe  bouse  for  the 
purpose  of  perpetraUng  the  robbery.  A  num- 
ber of  errors  have  been  assigned,  but  we 
■hall  not  give  separate  ooDsideratlon  in  tbls 
opinion  to  all  of  them. 

[1]  1.  Deftodants  made  ap^leatlon  to  the 
trial  court  for  aeparate  trlala,  and  the  court 
denied  the  motion.  This  ruling  is  assigned 
as  error.  It  Is  dalmed  that  the  court  abused 
his  discretion  In  denyli«  this  reqnest  Sec- 
tion  7800  of  the  Revised  Codes,  as  amended 
at  the  1911  Session  (1911  Seas.  Laws,  868), 
proTldea  that,  "Wtien  two  m  more  defendants 
are  Jointly  Indicted  or  Informed  agidnst  for 
a  felony  or  for  any  criminal  offense,  the  de- 
fendants may  be  tried  aeparateiy  or  Jtintly, 
in  the  dtoeretlon  of  the  court"  Tbe  prlnd- 
pal  argument  nmde  against  the  ruling  of  the 
eonrt  la  that  eadi  defet^aot  desired  to  be- 
eome  a  witness  In  his  own  behalf,  and  eadi 
one  desired  the  other  as  a  witness  on  his 
trial,  and  that  to  try  than  botb  t(«eBier*  and 
have  mem  both  defendants  in  the  same  ae- 
tlOD,  tended  to  weaken  their  eTidence  before 
ttaejury.  There  Is  pnhapa  some  foroelnthla 
argnmoit,  but  It  la  not  sufficient  to  Justus 
na  In  holding  that  the  trial  eonrt  abased  hia 
discretion  In  denying  them  separate  trials. 
Ball  T.  United  States,  168  U.  8.  082,  16  Sup. 
CL  1192,  41  Ll  IDd.  800;'  State  Johnson. 
116  La.  866^  41  South.  U7;  12  (^cBOG. 

[2]  2.  Tbe  accomplice  Orawftnd  <m  tbe 
witness  stand  was  handed  a  rerolTer  bolster, 
and  asked  If  It  was  ttu  holster  devenger 
had  his  gun  in  when  be  left -tbe  boose  that 
nlgbt  preceding  the  attempted  robbery,  to 
vhlcb  tbe  wltneai  answered:    **I  tbink  It 


is;  I  am  not  sure;  n  appears  to  be."  Od 
this  identification  the  holster  was  Introduced 
in  evidence  over  tbe  objection  of  the  dtfend- 
ants,  and  they  now  assign  tbe  ruling  of  tbe 
court  as  error.  Tbe  witness  bad  previouslf 
testified  pcNsitlrely  that  Clevenger  carried  bis 
gun  in  a  bolster  buckled  around  him ;  and. 
while  he  was  not  positive  that  this  was  tbe 
particular  holster  be  wore,  be  gave  it  as  bit» 
opinion  that  it  was.  Tbe  identiflcatl<m  1& 
not  snch  as  should  be  required  liefore  an  ex- 
hibit is  Introduced,  but  Its  admissloD  under 
these  circa  instances  could  certainly  do  the 
defendants  no  harm.  There  la  no  errtH-  in 
the  court's  ruling  in  this  respect  Under- 
blll.  Criminal  Kvldence  (2d  Ed.)  i  47;  Mitchell 
V.  State,  94  Ala.  68,  10  South.  6ia 

[S]  8.  While  tbe  accompUce,  Crawford, 
was  on  the  witness  stand  and  during  hb 
cross-examination  by  counsel  for  defendants, 
he  produced  from  his  pocket  a  red  handker 
chief,  knotted,  and  testified  that  he  purchas- 
ed it  at  Richfield,  that  he  did  not  have  it  in 
HaUey,  and  that  he  and  Swift  tied  knots  In 
it  while  in  jail.  Thereupon  counsel  for  de- 
fendants a^ed  to  have  the  handk^ebiet 
marked  for  identification  for  use  on  crost- 
examlnation,  to  which  counsel  for  the  state 
objected,  and  the  objection  was  sustained  by 
the  court  This  action  of  the  court  Is  assigD- 
ed  as  error.  Counsel  for  aj^Uanta  insL^t 
that  tbey  bad  a  right  to  make  inquiry  as  to 
this  handkerchief,  and  to  have  it  retained  in 
the  custody  of  tbe  court  We  are  of  tbo 
opinion  that  the  ruling  of  the  oonrt  was  er 
roneous.  When  an  artl<ae  is  presented  in 
court  before  the  Jury,  and  either  party  de- 
Sim  to  have  it  maAed  fi>r  identification  and 
retained  in  the  custody  of  the  court  tor  the 
purpose  of  questioning  witnesses  oonceming 
it  that  right  should  be  accorded  tb»  part; 
wbo  requests  It  If  a  witness  who  produces 
an  article  in  court  is  allowed  to  retain  tbe 
possession  of  It  and  carry  It  away  from  tbe 
courtroom,  It  may  become  impossible  to  again 
get  hold  of  it  or  to  be  certain  that  tlie  aame 
article  la  again  jwodnced.  This  ruling  ot  tbe 
court  however,  was  not  such  an  error  as 
conld  have  been  prejudicial  to  the  defend- 
ants. They  did  not  ask  any  other  witnesses 
about  this  handkerchief  or  pnrsue  tbe  in- 
quiry any  further.  The  evidence  elidted 
falls  to  show  tlmt  it  had  any  relevancy  what* 
ever  to  the  matters  about  which  the  wltneM 
was  testifying  or  to  any  material  tact  in  the 
case.  No  contention  waa  made  that  tbla  waa 
the  handkerchief  worn  1^  one  of  the  "ffcf* 
mm  on  the  nlgbt  of  the  hunldde,  and  no 
attempt  was  made  to  show  any  mOx  fact 
We  must  assume  that  the  Jury  were  ma  of 
average  Intelligence  who  were  trying  to  ffis- 
charge  their  duties  conaeientlonaly  as  Jmy- 
men.  With  such  mm  the  evidence  introdnc- 
ed  on  thla  subject  and  the  Inddenta  xedted 
in  the  record  concerning  the  same  would 
certainly  have  no  weight  or  bearing,  and 
could  In  no  way  ^ejndloe  defendants'  zl^ta 
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[4]  4.  When  the  state's  witness,  Dot  Allen, 
was  being  croBs-examlned,  she  was  asked  the 
question,  "Under  what  ctl^mstances  did 
yon  see  him?'  (Allen),  to  which  she  answer- 
ed. "The  Chinaman — ^the  Chinese  porter  at 
my  house — ^pointed  him  out  to  me,  and  told 
me  to  be  careful  of  him."  Defendant  moved 
to  strike  this  answer  out.  on  the  ground  that 
It  was  not  responsive  to  the  guestfon,  and 
the  motion  w^s  overruled.  The  answer  was 
not  entirely  responsive,  and  yef,  assuming 
the  statement  contained  In  the  answer  to  be 
true,  It  la  the  bind  of  answer  that  an  average 
witness  would  naturally  give  to  snch  a  ques- 
tion concerning  one  whom  they  had  first  seen 
under  such  circumstances.  There  was  no 
error  In  the  ruling  of  the  court  on  this  mo- 
tion. 

[B]  5.  During  the  course  of  the  trial,  and 
as  the  court  was  about  to  admonish  the  Jury 
before  a  noon  recess,  the  Judge  said:  'The 
court  desires  to  say  to  counsel  concerned 
In  this  case  that  he  Is  of  the  opinion  that  too 
much  time  Is  being  consumed  In  the  examina- 
tions, as  the  same  questions  are  being  re- 
peatedly asked  many  times  and  much  need- 
less repetition  being  Indulged  in,  and  that 
perhapB  nine  out  of  ten  questions  ichtch  have 
teen  asked  are  irrelevant  and  immaterial 
because  of  this  continued  and  useless  repeti- 
tion." Counsel  excepted  to  this  statement  of 
the  court,  and  now  complains  of  that  part  of 
the  statement  which  we  have  Italicized. 
There  was  no  error  In  this  statement  by  the 
court.  It  was  made  general  and  without 
reference  to  any  particular  counsel  or  to 
either  side  of  the  case,  and  lb  was  not  an  ex- 
pression of  an  opinion  of  the  court  as  to  the 
weight  of  the  evidence.  It  bad  reference  to 
the  questions  counsel  were  asking.  The  court 
made  no  suggestion  that  the  evidence  elicited 
by  the  questions  was  not  material,  but  sug- 
gested that  they  were  repetitions,  and  that 
they  were  "irrelevant  and  immaterial  be- 
cause of  ttila  continued  and  useless  repetl- 
tiaa."  See  State  r.  Roland.  U  Idaho,  400. 
83  Eac.  S3T;  State  t.  Brown,  100  Iowa,  60,  69 
N.  W.  277. 

6.  Assignments  Nob.  0,  7,  8,  10^  11,  12, 
and  13  have  reference  to  the  rulli^  of  the 
court  In  admitting  and  rejecting  evidence. 
There  was  no  error  In  tbe  rulings  of  the 
court  to  which  these  assignments  are  direct- 
ed, and  the  questions  involved  are  not  of 
BucA  consequence  as  would  justify  their  de- 
tailed consideration  in  a  written  opinion. 

CI]  7.  Assignment  No.  14  is  directed  against 
tbe  ruling  of  the  court  in  sustaining  the 
state's  objection  to  a  queetion  asked  of  de- 
fradant' Clevenger  on  direct  examination  as 
to  the  nature,  extent,  and  character  of  his 
resources.  The  state  liad  shown  that  the 
homicide  was  committed  as  the  result  of  an 
attempted  robbery  or  holdup.  Tbe  defendant 
sought  to  show  that  he  was  In  comfortable, 
financial  coudltiDu,  and  by  that  means  to 
allow  that  there  was  no  motive  for  a  robbery. 


The  argument  advanced  in  support  of  this 
assignment  of  error  Is  that  poverty  and  hun- 
ger and  want  are  strong  incentives  to  crime 
and  especially  to  the  crime  of  robbery;  and 
that  since  the  state  had  shown  In  this  case 
that  the  real  crime  that  was  planned,  and 
that  defendants  were  trying  to  carry  out 
was  that  of  robbery,  and  that  defendant  was 
"hard  up  and  broke,"  the  defendant  might 
show  lack  of  motive  to  commit  the  crime  of 
robbery  by  showing  that  he  had  plenty  of 
money  and  proper^  of  his  own,  and  that  he 
was  not  pressed  by  hunger  or  "short"  of 
mon^,  as  claimed  by  tbe  state.  Counsel 
cite  the  case  of  Jacob  v.  Esau,  25  Oen.  29. 
as  showing  what  hunger  will  drive  men  to 
do.  This  Is  perstasive,  and  there  is  an  ele- 
ment of  merit  In  the  contention,  but  It  would 
be  a  very  dangerous  rule  to  adopt  and  an 
erroneous  conclusion  to  reach  to  suppose 
those  who  are  hungry  or  "broke"  are  the  only 
ones  who  commit  crime — even  the  crime  of 
robbery.  Of  course,  those  who  are  In  better 
circumstances  frequently  adopt  an  easier, 
more  genteel,  and  less  dangerous  method  of 
robbing  their  victims  than  that  of  going  out 
with  a  six-shooter  and  holding  them  up.  but 
the  results  accomplished  amount  to  the  same 
thing.  The  authorities,  so  far  as  they  have 
been  called  to  our  attention,  are  adverse  to 
appellant's  contention. 

A  very  similar  question  arose  In  Reynolds 
V.  State,  147  Ind.  T,  46  N.  E.  83.  and  the 
court,  after  discussing  the  principle  involved 
and  determinii^  It  adversely  to  appellant's 
cpntention,  said :  "Among  the  motives  recog- 
nized as  impelling  men  to  commit  crime  Is 
the  desire  of  gain.  •  •  •  This  motive, 
however,  has  InSuenced  the  conduct  of  rich 
persons  as  well  as  poor  persons.  Men  do  not 
rob  or  steal  except  as  they  have  a  desire  to 
do  so.  but  such  desire  does  not  come  so  much 
from  the  poverty  of  the  individual,  as  from 
the  absence  of  a  moral  sense,  and  from  the  de- 
sire to  possess  at  all  hazards  something  that 
does  not  belong  to  him."  See,  also,  Colter  v. 
State,  87  Tex.  Cr.  B.  284,  39  S.  W.  S76.  The 
court's  ruling  did  not  deprive  defendants  of 
any  substantial  right 

[7]  &  Assignments  15  and  16  are  directed 
against  tbe  ruling  of  the  court  in  sustaining 
tbe  state's  objections  to  questltHis  asked  the 
witnesses  Perkins  and  Butler  as  to  a  conver- 
sation had  between  them  at  the  Borem  room- 
ing house  in  Halley,  immediate  following 
the  firing  of  the  shot  at  the  Dot  Allen  house 
on  tbe  night  of  this  homicide.  The  defend- 
ants testified  Oiat  tb^  were  in  ttielr  room  at 
the  Borem  nxnnlng  house  when  this  trouble 
took  place  nt  the  Dot  Allen  house,  and  that 
about  nddnlght  they  heard  tbe  door  of  the 
room  across  the  hallway  from  them  open  and 
that  two  men  seemed  to  be  discussing  a 
shooting  that  had  occurred,  and  Uiat  one 
appeared  to  come  to  the  door,  and  make  the 
remark  that  "aomethlng  la  going  on  down 
town,  either  a  robbery  or  a  holdup  or  some 
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one  kUled,**  that  tha  person  wlio  made  tbla 
remark  then  went  back  Into  the  room  and 
closed  the  door,  and  that  th^  heard  certain 
remarks  made  by  one  of  the  occnpantB  of  the 
room  at  the  time  the  door  was  dosed.  The 
defendants  testified  that  they  did  not  know 
who  occupied  this  particular  room  that  nl^t, 
and  did  not  know  who  the  persons  were  who 
engaged  In  the  conversation  referred  to.  The 
defendants  then  called  the  witnesses  Perkins 
and  Butler,  who  had  occupied  this  particular 
room  on  the  night  of  this  homicide.  Perkins 
lived  in  the  country  some  distance  from 
Halley,  and  Butler  resided  at  Ckirral,  Idaho, 
and  was  a  blacksmith  at  that  place.  They 
occupied  the  room  opposite  the  room  occu- 
pied by  appellants  on  the  night  of  this  occur- 
rence. They  were  not  acquainted  with  appel- 
lants at  the  time  of  this  difficulty.  These 
witnesses  both  testified  that  they  occupied 
the  same  room  at  the  Rorem  rooming  house 
that  night,  and  that  about  midnight  they 
heard  some  shots  fired,  and  that  Immediately 
after  the  shots  were  fired  they  had  engaged 
in  a  conversation  about  the  shooting,  specu- 
lating as  to  what  it  was  all  over;  that  Per- 
kins got  out  of  bed  and  open04  the  door,  and 
made  some  statement  while  he  was  in  the 
hallway;  and  that  after  Perkins  came  back 
into  the  room  and  closed  the  door  they  heard 
some  talking  In  the  building,  and  that  It 
sounded  like  It  wm  In  the  room  opposite 
the  one  occupied  by  them.  Each  of  these 
witnesses  started  to  detail  the  conversation 
.  they  had  at  the  time  they  heard  these  shots, 
and  counsel  for  the  state  objected,  and  the 
court  si>:talned  the  objection,  and  this  ruling 
la  thf  cause  of  the  complaint  in  assign- 
ments IS  and  16  under  consideration.  Ttie 
evidence  given  by  these  two  witnesses  tended 
to  corroborate  the  appellants  as  to  their  alibi, 
and  the  testimony  as  given  by  them  Indicates 
^iiat  they  did  engage  in  a  conversation  about 
the  shooting,  and  that  they  did  so  Immediate- 
ly after  they  beard  the  shots  fired.  It  also 
diowB  tbey  occupied  the  room  across  the  hall- 
way from  the  room  occupied  by  appellants. 
A  detailed  statement  of  the  conversation 
would  not  have  added  materially  to  this 
corroboration.  Of  course,  had  these  wit- 
nesses testified  to  making  substantially  the 
same  remarks  as  the  defendants  testified 
tbey  heard,  it  would  have  tended  to  show  that 
the  defendants  were  close  by  at  the  time  this 
conversation  took  place,  and  that  they  beard 
the  conversation  had  between  these  two  wit- 
nesses. State  V.  Delaney,  92  Iowa,  467,  61 
N.  W.  189;  People  V.  Hare,  67  Mich.  505, 
24  N.  W.  843;  State  v.  Hayward,  62  Minn. 
474,  6S  N.  W.  66.  We  are  of  the  opinion, 
however,  that  tbe  evidence  admitted  covered 
substantially  what  could  have  been  accom- 
plished by  detalUug  the  conversation  had  be- 
tween the  witnesses.  It  Is  clear  that  that 
conversation  would  have  been  wholly  Inad- 
missible for  any  purpose  except  In  so  far  as 
U  tended  to  establish  the  alibi  set  op  by 


the  d^endants.  We  cumot  saj  dH  eonct's 
ruling  was  erroneous  In  this  respect 

[t,  I]  9.  Assignments  17  and  18  rate  tte 
correctness  of  the  ruling  of  the  tztal  court 
on  the  offer  of  appellant  with  refer^ioe  to 
character  evidence.  Whm  defendants  bad 
tbe  witness  George  Johns  on  the  ataiid,  they 
asked  him  as  to  the  general  reputation  of 
the  defendant  Clevenger  where  be  resided  tfx 
honesty  and  integrity,  to  which  the  conrt  sus- 
tained an '  objection.  Defendants'  counsel 
then  made  the  following  ofFer:  "We  now 
offer  at  this  time  to  prove  that  the  reputa- 
tion for  truth  and  veracity,  and  honest  and 
integrity,  moraUty  and  Immorality,  sobriety 
and  Inebriety,  of  the  defendants  Is  good." 
Whereupon  the  conrt  denied  the  offer.  This 
ruling  of  the  court  was  apparently  made  on 
the  theory  that  the  defendants'  reputation 
for  truth  and  veracity,  or  honesty  and  in- 
tegrity, or  morality  and  immorality,  or  sobri- 
ety and  Inebriety,  was  not  In  Issue.  The 
court,  however,  had  already  admitted  evi- 
dence on  the  part  of  the  defendant  Clevenger 
tending  to  show  his  good  reputation  for  "peace 
and  quietude,"  and  disallowed  the  next  ques- 
tion, which  went  to  the  reputation  of  the 
same  defendant  for  "honesty  and  Integrity." 
The  coui-t  evidently  took  the  view  that,  since 
this  was  a  trial  for  murder,  the  real  trait  of 
character  that  was  involved  was  that  of  tbe 
peace  and  quiet  of  the  defendant;  that  is, 
as  to  whether  he  had  been  a  peaceable,  or- 
derly, and  law-abiding  citizen.  On  the  other 
hand,  the  court  must  have  constdered  that 
the  issue  on  trial  did  not  primarily  Involre  the 
reputation  of  the  defendants  for  honesty  and 
integrity.  Technically  and  theoretically,  we 
presume  tbe  trial  court  was  entirely  correct 
in  his  ruling,  but  It  seems  to  us  that  courts 
ought  not  to  be  too  particular,  technically  or 
theoretically,  in  these  matters,  as  Juries  ai« 
not  going  to  distinguish  very  mudi  between 
these  different  phases  of  a  man's  reputation 
when  he  Is  on  trial  for  his  life.  If  a  man 
ever  has  any  use  for  a  good  reputation  or  It 
can  ever  serve  him,  It  Is  certainly  at  a  time 
when  he  is  on  trial  for  his  life  chafed  with 
having  taken  the  life  of  a  human  being,  and 
It  is  at  such  a  time  that  he  ought  to  be  ac- 
corded the  privilege  and  opportunity  of  In- 
troducing the  evidence  of  those  who  have 
been  acquainted  with  him  and  know  his  gen- 
eral reputation,  not  merely  for  peace  and 
quietude,  but  as  well  for  truth  and  veradty 
and  honesty  and  Integrity.  A  man  who  has 
borne  a  good  reputation  in  his  commnnlty 
and  among  those  who  have  known  htm 
should,  as  a  rule,  be  allowed  to  have  evidence 
of  such  fact  go  to  the  Jury  in  a  jcase  of 
homicide  where  the  evidence  is  circumstan- 
tial or  the  plea  is  self-defense  and  the  de- 
fendant's truthfulness  or  honesty  is  broo^t 
In  Issue.  State  v.  McOreevey,  17  Idaho.  453. 
106  Pac.  1047.  In  the  case  at  bar  the  charge 
made  by  the  Information  primarily  Inrolvvd 
the  character  of  the  Aef aidants  tor  poMs 
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and  Quietude  or  their  general  attitude  to- 
wards Individuals,  society,  and  the  laws  of 
the  land.  On  the  other  hand,  when  it  is  re- 
membered that  the  principal  evidence  pro- 
duced by  the  state  disclosed  that  this  crime 
was  committed  In  an  attempt  primarily  to 
commit  the  crime  of  robbery,  It  becomes  evi- 
dent that  the  charge  as  disclosed  by  the  evl- 
dence  In  a  large  measure  involved  the  char- 
acter of  these  defendants  with  reference  to 
honeety  and  integrity.  While  we  think  it 
would  have  been  eminently  proper  for  the 
court  to  have  admitted  the  evidence  offered 
tOQching  the  reputation  of  the  defendants  for 
honesty  and  integrity  as  well  as  peace  and 
quietude,  we  do  not  think  the  ruling  of  the 
court  derived  the  defendant  ot  any  gub* 
stantlal  rlghl  or  was  prejudicial  to  bis  de- 
fense. 

[19]  10.  The  next  assignment  Is  directed 
against  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict  We  shall  not  enter.  Into  a 
discussion  of  the  evidence  in  this  opinion. 
There  is  no  doubt  in  our  minds  but  that 
there  was  sufficient  evidence  introduced  to 
support  the  verdict  and  Judgment 

[11]  11.  The  newly  discovered  evidence  set 
up  in  the  affidavits  for  a  new  trial  was  not 
such  as  would  require  granting  a  new  trial, 
or  would  likely  have  produced  a  different  re- 
sult had  the  evidence  been  produced  on  the 
triaL  Mach  of  this  would  not  have  beoi  ad- 
missible; part  of  it  would  have  been  only 
cumulative,  while  other  affidavits  consisted 
of  mere  contradictions  and  Impeachments. 
The  showing  made  was  not  of  such  a  char- 
acter as  to  call  for  a  new  triaL 

The  Judgment  should  be  affirmed,  and  It  is 
so  ordered. 

STEWART,  J.,  concurs.  SULUVAN,  J., 
sat  at  the  hearing  but  did  not  participate 
in  the  decision. 

(28  Idaho,  789) 

OLEARY  V.  KINCAID. 
(Supreme  Court  of  Idaho.    May  9,  191S.) 

1.  CONSTITUTIONAt.  I4A.W  (f  29*)— "SbLB^KX- 
CCUTOBT  Pbovibionb." 

Conititatlonal  provMons  are  self -executing 
when  there  is  a  manifest  intention  that  they 
Bhould  go  into  immediate  effect,  and  no  aucil- 
lary  legislation  Is  necessary  to  the  enjoyment 
of  the  right  ^ven  or  tJw  enforcement  of  any 
duty.  This  is  to  be  determined  from  a  consid- 
eratioD  both  of  the  language  used  and  of  the 
intrinsic  nature  of  the  provision  itself.  If  the 
nature  and  extent  of  tite  right  conferred  and 
of  tbe  liability  imposed  Is  ued  by  the  provi- 
sion itself  BO  that  they  can  be  determined  by 
the  examination  and  construction  of  its  own 
terms,  and  there  is  no  language  used  indicating 
that  the  aabject  ia  referred  to  the  Legialatnre 
for  action,  then  the  providon  should  be  con- 
strued as  self-execntlng,  and  its  language  as 
addressed  to  the  courts. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  SS  42-52;  Dec.  Dig.  S  29.* 
For  other  definitions,  see  Words  and  Pbrases, 
VOL  7,  p.  6045.] 


2.  Cases  Distinquishbd. 

The  cases  of  Blake  v.  Board  ot  Commis- 
sioners, 5  Idabo,  163,  47  Pac.  734,  and  Hays 
V.  Hays,  5  Idaho,  ISt  47  Pac.  732,  cited,  dia- 
coBsed,  and  distinguished. 

3.  COMSTITUTIOKJX  LAW  (5  31*)— COLLECTOB. 

Section  6,  art  18,  of  tti«  Constitution,  as 
amended  by  the  amendment  adopted  by  the 
voters  of  the  state  on  November  6,  1912.  which 
provides,  "By  striking  out  the  words  'who  is 
ex  offiao  tax  collector,'  after  the  words  'a 
county  assessor,*  and  inserting  the  words  'and 
also  ex  officio  nz  collector*  after  the  words  'a 
county  treasurer,  who  Is  ex  officio  public  ad- 
ministrator,' "  is  self-operative  and  became  a 
part  of  the  state  Constitiitioa  upon  its  adoption 
by  the  voters  of  the  state  at  the  goieral  elec- 
tion <m  Qie  6th  of  November,  1912. 

[Ed.  Note.— For  other  cases,  see  Oonstitutton- 
al  Law,  Cent  Dig.  |  S8;  Dec.  Dig.  |  SL*] 

,  Original  acUon  for  a  writ  of  mandate  by 
Maud  Lowry  Oleary  against  William  A.  Kln- 
cald.   Writ  ordered  to  Issue. 

Cavanah,  Blake  &  MacLane,  of  Boise,  for 
petitioner.  J.  H.  Peterson,  Atty.  Gen.,  and 
J.  J.  Gubeen  and  T.  0.  Coffin,  Asst  Attys. 
Gen.,  for  defendant 

STBWART,  J.  TbiB  la  an  nlglnal  ai^Ua' 
tton  for  a  writ  of  mandate  to  comp^  Wil- 
liam A.  Klncald,  the  assessor  of  Ada  coun- 
ty, to  turn  over  tbe  books  and  property  used 
and  required  by  the  tax  collector  of  said 
county  and  permit  plaintiff,  as  county  treas- 
urer of  Ada  oounty,  to  perform  tbe  duties 
of  tax  collector  of  said  county. 

[S]  The  sole  question  involved  is  whether 
or  not  tbe  amendment  of  section  6,  art  18, 
of  the  Constitution  of  tbe  state,  ajvroved 
and  adopted  by  the  voters  of  the  state  of 
Idaho  November  6,  1912,  maUng  tbe  county 
treasurer  tax  collector  instead  of  tbe  conn^ 
assessor,  is  self-operatiTe,  or  whether  sucb 
section  requires  legislative  action  in  order  to 
make  the  same  effecttveL  Plalntlfl  contoids 
that  the  amendment  is  self-iveraUTe  and 
that  no  action  on  the  part  of  the  Legislature 
was  necessary  to  make  it  effective,  wblle  de-  > 
fcndant  contends  that  the  seetlcni  la  not  cgh 
erative  and  that  bef(«e  it  can  be  effective 
there  must  be  an  act  of  tbe  Legislature  pro- 
viding for  tbe  election  of  and  defining  the 
duties  of  tax  collector  and  assessor. 

Section  6,  art  18,  of  tbe  Constitution  of 
the  state  of  Idaho,  before  the  adoption  of 
the  amendment  now  in  question,  provided 
:  that  tbe  county  assessor  is  ex  officio  tax  col- 
lector. The  amoidment  transferred  the  du- 
ties of  tax  collector  from  the  duties  of  coun- 
ty assessor  and  imposed  such  duties  upon 
the  office  of  county  treasurer.  The  offices 
of  county  assessor  and  county  treasurer  were 
in  no  way  affected  as  to  the  terms  of  office 
or  the  time  of  election  to  the  offices,  or  the 
compensation  of  such  offices.  The  amend- 
ment in  no  way  affects  or  changes  the  laws 
of  the  state  providing  for  and  fixing  the  re- 
spective duties  of  the  two  officers,  assessor 
and  treasurer,  as  to  tbe  particular  offices. 
The  amendment  only  deals  with  the  <1uties 
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of  tax  collector,  and  Imposes  the  duty  upon 
the  treasurer  of  the  collection  of  taxes.  Un- 
der the  amendment,  the  duties  of  the  as- 
sessor remain  the  same  as  they  were  before 
the  amendment,  except  as  to  the  collection  of 
taxes.  The  section  with  reference  to  bien- 
nial elections  Is  in  no  way  altered  or  modi- 
fled,  but  remains  the  same  as  before  the 
amendment  was  adopted.  The  officers  to 
be  elected  under  the  amendment  are  the 
same  officers  as  were  elected  prior  to  the 
amendment  The  amendment  requires  no  leg- 
islatire  act  to  carry  out  Its  provisions.  The 
general  laws  of  the  state,  with  reference 
to  the  duties  of  assessors  and  tax  collectors 
In  existence  at  the  time  the  amendment  was 
adopted,  apply  alike,  whether  the  duties  of 
tax  collector  be  attached  to  the  assessor's 
office  or  the  county  treasurer's,  and  the  sep- 
aration of  the  duties  of  collector  from  the 
duties  of  the  assessor  and  attaching  such 
duties  to  the  county  treasurer  in  no  way  af- 
fects the  duties  of  the  assessor  in  making 
assessments  and  performing  the  duties  be- 
stowed upon  the  assessor  under  the  law; 
neither  does  it  affect  the  tax  collector  In 
any  way,  except  that  the  treasurer  is  made 
the  collMtor  of  the  taxes,  and  the  statutes 
1b  existence  at  the  time  the  amendment  was 
adcpted,  goTerning  the  various  officers  and 
their  duties,  can  be  applied  to  the  duties  un- 
der the  amendment,  and  are  just  the  same 
after  the  adoption  of  the  amendment  as  be- 
fore adoption.  This  Mng  true,  it  would 
Mem  that  t2ie  amendment  to.  section  6,  art 
18,  of  the  ConatitutloD,  is  self -operative ;  in 
otbw  words,  it  snppliee  the  rule  or  means 
by  which  the  right  gtrai  may  be  enforced 
and  protected,  and  provides  for  performii^ 
the  duty  conferred  by  the  amendment 

[1]  In  8  Gya  p.  763,  the  author,  in  dlscass- 
iog  self-executing  provisions,  announces  the 
following  general  rule:  "A  self-executing 
provislim  then  Is  one  which  suniUea  the  rule 
or  means  by  which  the  right  given  may  be  en- 
forced or  protected  or  1^  which  a  duty  enjoin- 
ed may  be  performed."  Also:  "Tlie  qneetton. 
In  eaxSti  cases  Is  always  one  of  Intention,  and 
to  determine  the  intent  the  genoal  mle  Is 
that  courts  will  constder  the  language  used, 
the  objects  to  be  accomplished  by  the  provi- 
sion, and  the  snrrounding  drcumatances,  and, 
to  determine  these  questions  from  which  the 
intention  is  to  be  gathered,  the  court  will 
roort  to  extrinsic  matters  whm  this  Is  nec- 
essary." Many  anthoriUes  are  cited  by  the 
author.  At  page  748  of  8  Oyc.  the  antJior 
says:  "The  time  when  a  Constltntloo  takes 
effect  Is  of  Importance  and  often  becomes 
material  In  the  course  of  litigation.  Hie 
manifest  intent  of  the  framers  of  the  instru- 
ment, to  be  gathered  from  tbe  instrument  it- 
self, controls  In  the  determination  of  such 
questions.  •  •  •  Provisions  are  always 
made  designating  the  time  when  constitu- 
tional amendments  or  new  Constitutions 
shall  take  effect" 


The  Legislature  passed  an  act  wbidi  was 
approved  on  Sfarcb  11,  1913,  amending  sec- 
tion 1991  of  the  Sevlsed  Codes,  wherein  tbe 
section  was  re-enacted  with  the  ad^Uoa  of 
paragraph  7  in  the  following  language:  "The 
county  treasurer  Is  hereby  made  ex  officio 
tax  collector,  and  all  powers  and  duties  here- 
tofore exercised  by  the  ex  officio  tax  col- 
lector, under  the  laws  of  this  state,  as  dis- 
tinguished from  the  assessor,  are  hereby 
transferred  and  made  a  part  of  the  powers 
and  dntles  of  the  county  treasurer."  This  ad- 
dition to  section  1991  is  simply  a  dedaratltm 
of  the  Legislature  for  the  perfonnance  of  a 
duty  which  the  amendment,  itself  provides 
for,  and  adds  nothing  whatever  to  the  amend- 
ment, and  provides  no  rules  or  means  other 
than  the  amendment  itself  provides  tar,  with 
reference  to  the  transfer  of  the  ex  officio 
duties  of  tax  collector  from  assessor  to  coun- 
ty treasurer.  It  amounts  to,  and  Is  in  fact 
an  approval  of,  the  amendinent  The  ameid- 
ment,  having  provided  that  the  county  treas- 
nrer  become  tax  collector,  was  snffldent  of 
Itself  to  make  the  county  treasurer  ex  officio 
tax  collector,  and  upon  the  adoption  of  tbe 
amendment  by  the  voters  of  the  state  at  tbe 
general  eleCUon  November  5, 1912,  the  duties 
of  tax  collector,  as  defined  by  law,  woe 
transferred  from  the  assessor  to  the  county 
treasurer,  and  legislation  on  the  subject  was 
not  required,  as  such  intent  ai^tears  from  the 
amendment  Itself  and  controls  the  determina- 
tion of  sudi  question. 

[2]  Counsel  for  defendant  aeons  to  rely  up- 
on the  case  of  Blake  v.  Board  of  County 
Commissioners,  6  Idaho,  163,  47  Paa  734, 
and  the  case  of  Hays  v.  Hays.  5  Idaho,  154. 
47  Pac.  732. 

The  first  case  above  referred  to  Involved  an 
amendment  to  section  6,  art  18,  of  the  Cank- 
stltutlon,  whl<A  provides  for  the  creattta  ot 
the  office  of  conn^  superintendent  as  a  new 
office,  separate  from  the  office  of  jirobate 
Judge,  who  prtw  to  such  amendment  was  ex 
officio  county  superintendent  of  public  In- 
struction. By  sudi  amoidment  there  was 
created  a  new  office  for  which  an  appoint- 
ment or  election  was  necessary,  while  in  the 
case  now  under  consideration  a  new  office  is 
not  created.  In  this  case  the  doty  of  tax 
collector  was  transferred  from  the  office  of 
anessor  to  the  county  treasurer,  two  irfBces 
In  existence  at  the  time  the  amoidment  was 
adopted,  and  the  opinion  of  the  court  In  that 
case  was  based  wholly  upon  the  creation  of  a 
new  office,  and  the  court  was  dealing-  with 
tbe  wording  of  the  amendment  and  not  with 
its  efTect 

Tbe  case  of  Hays  v.  Hays,  supra,  cited  by 
defendant.  Is  clearly  distinguishable  from  ttie 
case  now  under  consideration,  as  in  the  Hays 
Case  the  amendment  provided  Cor  the  aboli- 
tion of  the  office  of  district  attorney  and  th« 
creation  of  the  office  of  prosecuting  attOTney. 

Tbe  amendments  discussed  in  those  cases 
are  not  in  point  on  the  question  now  before 
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this  court  for  the  reason  that  the  amendment 
under  consid^tion  is  oot  the  creation  of  a 
new  office  or  the  abolition  of  an  office,  but 
merely  a  transfer  of  certain  duties  prescrib- 
ed by  law  to  be  performed  by  a  county  officer 
to  another  county  officer,  to  wit,  the  duties 
of  tax  collector  are  transferred  from  county 
aaeoflaor  to  county  treasurer. 

Tbe  Supreme  Court  of  Minnesota,  In  the 
caae  of  WiUis  t.  Mabon.  48  Minn.  140,  00  N. 
W.  mo,  16  U  B.  A.  281,  31  Am.  St.  Bep.  620. 
states  the  rule,  wliich  in  our  Judgment 
eboulct  be  applied  in  this  cose,  In  the  follow- 
ing language:  "The  question  In  every  caae  la 
whether  the  language  of  a  constitutional  pro> 
vision  la  addressed  to  the  courts  or  the  Legis- 
lature ;  does  it  Indicate  that  it  was  intended 
aa  a  present  enactment,  complete  lb  Itself 
as  definitive  legislation,  or  does  it  contem- 
plate subsequent  legislation  to  carry  It  Into 
effect?  This  la  to  be  determined  from  a  con- 
sideration both  of  the  language  used  and  of 
the  intrinsic  nature  of  the  provision  Itself. 
If  the  nature  and  extent  of  ihs  right  con- 
ferred and  of  the  liability  Imposed  is  fixed  by 
the  provision  itself,  so  that  they  can  be 
dettfmlned  by  tbe  examination  and  con- 
strncUon  of  Its  own  terms,  and  there  is  no 
language  used  Indicating  that  the  subject  la 
referred  to  the  Legislature  for  action,  then 
the  provision  should  be  construed  as  self- 
ezecoting,  and  its  language  as  addressed  to 
the  conrta."  This  mle  Is  well  recc^ized  by 
tbe  SuiHTeme  Court  of  tbe  state  of  Illinois  in 
tbe  case  of  Tuttle  r.  Natlcmal  Bank  of  Re* 
pabUc^  lSlIU.00a;44KXi.9S4,84Ii.R.A. 
7S0;  6  Am.  ft  Eng.  Eae.  of  Law,  912,  note  2. 
tbB  same  volume  and  page  of  6  Am.  ft  JSng. 
Qae.  <a  Lav  sDmmarlses  tbe  mle  as  follows: 
**CkmstStatloiuil  provisions  are  self-ezecating 
wbok  fbete  Is  a  manifest  Intoitlon  that  they 
should  go  into  Immediate  effect,  and  no  ftudl* 
lary  legldatltm  Is  necessary  to  the  aijoyment 
of  a  right  given  or  the  enforcement  of  a  duty 
Imposed."  Allying  tbla  construction  to  tbe 
amoidment  proposed,  and  giving  fall  force 
and  dfect  to  the  language  used  relating  to 
transferring  tbe  duties  of  tax  oollector  from 
tbe  olBee  of  assesstw,  and  attaching  the  same 
to  Cbe  oOee  of  oonntjr  treasurer,  the  impera- 
tive duty  of  this  court  is  to  dedare  It  sdf- 
necntlug. 

It  no  doubt  was  the  Intention  of  tbe  Legis- 
lature and  likewise  of  tbe  voters  In  the  adop- 
tltm  of  sucb  amendmoit  that  the  duties  of 
tax  eoUeetor  p^ormed  by  the  assessor 
should,  upon  the  adoption  of  such  amend- 
ment, be  transfnred  to  and  performed  by  the 
county  treasurer,  and  that  no  action  of  the 
Letfslature  was  required  to  complete  the 
transfer.  The  office  of  county  tax  collector 
and  county  treasurer,  as  defined  and  provid- 
ed for  by  the  Legislature  and  lucor[>orated  in 
Rev.  Codes,  tit  10,  and  in  full  force  and  efTect 
at  the  time  the  amendment  was  adopted,  ai>- 
plied  distinctly  to  tbe  particular  office  of  as- 
sessor, tax  collector,  and  treasurer,  and  sotdi 
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statutes  had  the  same  application  to  each 
of  the  recfpectlve  offices,  whether  such  duties 
are  combined  In  one  officer,  two  officers,  or  In 
three  different  officers  elected  to  tbe  respec- 
tive positions.  The  same  duties  clearly  ap- 
pear also  in  the  various  provisions  Incor- 
p(n«ted  in  chapter  68,  Laws  of  1913,  p.  173, 
providing  a  system  of  revenue  for  state, 
county,  municipal,  and  school  purposes,  and 
particularly  describing  tbe  duties  of  the  as- 
sessor, tax  collector,  and  treasurer,  and  in 
dear  and  plain  language  prescribe  the  duties 
in  such  a  manner  that  such  dutle^  may  be 
combined  In  one  officer  or  two  officers  or 
three  officers,  one  of  which  may  be  assessor, 
tax  collector,  and  treasurer,  or  that  the  of- 
fice of  tax  collector  and  treasurer  may  be 
performed  by  tbe  county  treasurer,  as  pro- 
vided in  the  amendment  now  under  consldei- 
atlon.  Giving  due  credit  to  the  language 
used  in  the  amendment  and  the  general  pro- 
visions  of  the  law  as  It  existed  at  the  time 
the  ameiTdment  was  adopted,  and  clearly 
recognized  by  tbe  Legislature  in  enacting  the 
general  revenue  act  of  March  13,  1918,  dear* 
ly  brings  the  provisions  of  the  amendmoit 
within  the  rule  announced  by  the  authorities 
above  enumerated. 

We  are  therefore  of  the  opinion  that  sec- 
tion 6,  art  18,  of  the  Constitution  of  Idaho, 
is  self-operative  and  became  a  part  of  tbe 
state  Constitution  upon  its  adoi^on  by  tb» 
voters  of  the  state  at  tbe  general  dectlon  on 
the  6tb  of  November,  19U2. 

It  Is'OTdered  and  adjudged  Quit  a  writ  of 
mandate  be  issued  to  WllUam  A.  Klncald, 
assessor  of  Ada  eoun^,  directing  blm  to  tarn 
over,  within  a  reasonable  time,  tbe  books 
and  property  used  and  required  by  tbe  tax 
o^ector  of  Ada  county  and  permit  Maud 
Lowry  deary,  as  county  treasurer,  to  pet^ 
form  the  dutiM  of  tax  oollector  of  Ada 
county.  No  costs  are  taxed. 

SULLIVAN,  3.  1  concur  in  the  conduedon 
reached  by  Mr.  Justice  STEWART  to  the 
effect  that  . said  provision  of  the  Constitution 
is  self-executing  or  self -operative,  but  I  am 
unable  to  concur  in  his  statement  that  in 
the  separation  of  the  office  of  county  super- 
intendent of  public  instruction  from  that  of 
probate  Judge  in  the  case  of  Blake  v.  Board 
of  County  Com'rs,  6  Idaho,  163,  47  Pac.  734, 
a  new  office  was  created.  The  office  gf  coun- 
ty superintendent  of  public  Instruction  was 
created  by  tbe  Constitution  that  created  the 
office  of  probate  Judge  and  not  by  the  amend- 
ment under  consideration  in  the  Blake  Case. 
In  the  Blake  Case  the  duties  of  one  office 
were  not  transferred  from  the  officer  who 
performed  them  ex  offido  to  another  officer 
then  holding  office  who  was  to  perform  them 
ex  officio,  but  were  transferred  to  an  officer 
to  be  elected  to  ffil  the  office  of  county  su- 
perintendent, and  ndther  the  Constitution 
nor  the  law  provided  for  such  election,  and 
it  devolved  upon  the  Legislature  to  oiact  a 
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law  for  that  purpose.  No  new  office  was 
created  by  tbat  ameDdment.  The  duties  of 
the  couDty  school  superintendent  were  not  In 
any  wise  connected  with  the  office  of  probate 
judge,  except  that  the  probate  Judge  per- 
formed the  duties  of  county  school  superin- 
tendent, and  said  amendment  provided  that 
the  Legislature  should  by  general  and  uni- 
form laws  provide  for  a  biennial  election  of 
a  county  superintendent  of  public  instruc- 
tion, and  the  Legislature  had  not  at  the  date 
of  said  decision  provided  a  general  law  for 
that  purpose,  or  any  law  whatever.  In  the 
case  at  bar  no  officer  Is  required  to  be  ap- 
pointed or  elected  to  fill  the  office  of  tax 
collector.  The  duties  of  that  office  have  only 
been  transferred  from  the  assessor  to  the 
treasurer. 

The  case  of  Hays  r.  Hays,  5  Idaho,  154, 
47  Pac.  T32,  is  also  relied  upon  by  the  At- 
torney GeneraL  In  that  case  the  office  of 
district  attorney,  as  provided  for  by  sec- 
tion 18  of  article  6  of  the  Constitution,  had 
been  abolished  by  amendment  Such  dis- 
trict attorney  was  elected  for  each  judicial 
district  to  hold  office  for  a  term  of  four 
years,  and  each  judicial  district  included 
more  than  one  county.  The  amendment 
adopted  in  1896  abolished  the  office  of  dis- 
trict attorney  and  provided  for  a  prosecuting 
attorney  to  be  elected  for  each  organized 
county  of  the  state,  for  a  term  of  two  years, 
and  to  perform  such  duties  as  might  be 
prescribed  by  law.  No  duties  had  been  pre- 
scribed by  law  for  the  county  attorney,  al- 
though the  duties  of  district  attorney  bad 
been  prescribed  by  law.  The  court  in  tliat 
case  held  that  said  amendment  was  not  self- 
executing  and  said;  "It  is  no  answer  to  say 
that  said  offices  might  be  ffiled  by  appoint- 
ment, for  the  amendment  provides  that  they 
shall  be  filled  by  election,  and  not  by  ap- 
pointment, and,  until  the  duties  of  the  of- 
fice are  prescribed  by  legislation,  it  Is  an  of- 
fice without  duties,  as  above  stated,  and  the 
amendment  expressly  provides  that  compen- 
sation shall  be  fixed  by  the  board  of  county 
commissioners  of  the  respective  counties  at 
their  July  session  next  preceding  the  general 
election.  The  provisions  of  said  section  clear- 
ly negative  any  intention  of  permitting  the 
appointment  of  the  first  incumbents  of  such 
office,  and  also  clearly  negative  the  intention 
of  pennltting  Qet  alone  authorizing)  any 
person  or  board  whatever  to  fix  the  salary 
of  such  officer  prior  to  the  month  of  July 
next  preceding  the  general  election  to  be  held 
In  November,  1898."  As  I  view  It,  there  is 
B  clear  dlsUncUon  between  the  cases  re- 
ferred to  and  the  case  at  bar. 

AILSHIE,  C.  J.  (concurring).  I  agree  In 
the  conclusion  reached  in  tliis  case  that  the 


amendment  to  section  9,  art.  18,  as  adopted 
at  the  last  general  election,  is  self-execut- 
ing, and  that  it  did  not  require  legislation  to 
put  it  into  operation.  I  also  agree  with 
what  Is  said  by  Mr.  Justice  SULLITAN 
to  the  effect  tliat  the  amendment  considered 
In  Blake  v.  Board  of  Commiasloners,  5  Ida- 
ho, 163,  47  Pac.  734,  did  not  create  any  new 
office,  and  that  the  office  there  provided  for 
had  at  all  times  been  provided  for  by  the 
Constitution.  I  think,  however,  tliat  tlie  ef- 
forts of  my  Associates  to  distinguish  the 
cases  of  Blake  y.  Commissioners  and  Hays 
V.  Hays  from  the  case  at  bar  are  more  la- 
bored tlian  convlnctag.  It  was  evidently 
upon  the  authority  of  those  cases  tliat  the 
Attorney  General  took  the  position  in  this 
case  thsCt  this  amendment  is  not  self -opera- 
tive. Those  cases  fully  justified  him  in  tak- 
ing that  position.  The  amendment  consider- 
ed In  those  cases  was  to  the  same  section 
and  article  of  the  Constitution  that  was 
changed  by  the  amendment  under  considera- 
tion in  the  present  case.  The  principle  of 
law  and  construction  involved  in  this  case 
is  no  different  wliatever  from  the  principle 
involved  In  those  two  cases.  In  my  judg- 
ment, It  is  futile  to  undertake  to  distlDgolsh 
the  present  case  from  those  cases,  and  I 
concur  in  the  conclusion  reached  In  this  case 
wholly  upon  the  theory  ttiat  this  court  la 
not  disposed  to  follow  the  reasoning  ad(q)ted 
In  those  cases,  rather  than  upon  the  fragile 
theory  that  there  Is  any  dlstinctloa  betwea 
them. 

In  Blake  v.  Board,  the  amendment  adopted 
separated  the  office  of  8ui>erinteodent  of 
public  instruction  from  that  of  probate 
judge,  and,  whereas  the  duties  of  the  two 
offices  had  been  previously  discharged  by 
the  same  official,  the  amendment  proposed 
that  there  be  a  separate  officer  for  school 
superintendent.  This  court  has  lield  that 
under  the  Constitution  and  statute  of 
state,  when  a  new  officer  is  provided  for 
and  no  provision  Is  made  to  fill  the  same, 
that  a  vacancy  at  once  exists  which  may 
be  filled  in  the  manner  provided  for  filling 
vacancies  generally.  Knight  v.  Trigg,  16 
Idaho,  256,  100  Pac.  1060.  At  the  time  of 
the  decision  In  Blake  v.  Board,  supra,  section 
1821  of  the  Revised  Statutes  of  1SS7  was  In 
force,  which  authorized  the  board  of  county 
commissioners  to  fill  all  vacancies  In  coun- 
ty offices  until  the  next  general  election.  All 
that  was  necessary  to  do  In  the  case  of 
Blake  V.  Board  or  Hays  v.  Hays  was  for  the 
county  commissioners  to  make  the  appoint- 
ments to  fiU  the  respective  offices  there  pro- 
vided for.  The  statutes  already  preacrlbed 
the  duties  of  county  superintendent  of  pab- 
11c  instruction  and  also  of  proaecattnv  at- 
torney. 
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ECKERT  T.  SOUND  CONSTBUCTZOX  & 

BNGINEERINO  CO. 
(Supreme  Coart  of  Washington.    May  5,  1913.) 
MaSTEB  and  SeBVANT  (I  196*^IlTJCRIE8  TO 

Servant  —  Defective  Soaitold  —  Feixow 
Sb&vants. 

Plaintiff,  a  carpenter,  was  engaged  in 
framing  timben  to  be  used  In  the  constructioa 
of  the  Toof  of  a  railroad  ronndhotiBe,  in  the 
presence  of  other  carpenters  who  the  day.  prior 
to  the  accident  were  engaged  in  erecting  a  scaf- 
fold to  be  used  in  putting  the  timbers  In  place. 
The  general  plan  for  the  scafTold  was  famisb- 
ed  b7  defendant's  foreman,  but  the  details  of 
the  construction  were  left  to  the  carpenter*  and 
employes  assisting  them.  Plaintiff  was  ordered 
by  the  foreman  to  leave  his  work  of  framing 
and  go  on  the  scaffold  and  place  several  ad- 
ditional planks  thereon,  and  while  doing  so  a 
ledger  board  which  had  been  insufficiently  nail* 
ed  gave  way,  and  plaintiff  fell,  and  was  injured. 
Jield,  that  plaintiff  was  a  fellow  servant  of 
those  engf^ed  in  constructing  the  scaffold,  and 
be  could  not  therefore  recover  for  their  negli- 
gence in  insufficiently  nailing  the  board. 

[Ei.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |T37&-378,  486-488;  Dec. 
Dig.  S  196.*] 

Departmoit  2.  Appeal  bom  Sapeilor 
Court,  King  C0Diit7 ;  B.  B.  Albertaon. 
Judge.  ' 

Action  by  Charles  H.  Eckert  against  the 
SoQDd  Constrnction  ft  Engineering  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  In- 
structions to  dismiss. 

Hngbes,  HcBildken,  Dor^  ft  Bamsey, 
Otto  B.  Bapp^  and  J.  B.  Jonjon-Bocdi^  all 
of  Seattle,  tor  appellant  Penrose  It.  Hc- 
Elwain  and  Will  H.  Thompson,  both  of  Se- 
attle, for  re^KHidait 

CBOW,  a  J.  Action  Charles  H.  Edc- 
ert  against  the  Sound  Constmctlon  ft  Engl- 
neering  Company,  a  eorporatlra,  to  recover 
damages  for  personal  injuries.  From  a  ver- 
dict and  Judgment  in  plalntUTs  fiivor,  tbe  de- 
fendant has  applied. 

The  sole  question  ivesented  is  whether  the 
trial  court  erred  In  denying  appellantfs  mo- 
tions for  a  directed  verdict  and  tor  Judgment 
notwithstanding  the  verdict  Appellant,  as 
contractor,  was  engaged  In  the  oonstmctlon 
of  tbe  roof  of  a  roundhouse  tor  tbe  Qreat 
Northran  Ballway  Gompai^,  at  Wellington, 
Wash.  Bespondent  was  a  carpenter  em- 
ployed by  appellant  to  frame  heavy  timbers 
to  be  used  in  the  roof.  He  contends  that  on 
November  12,  1910,  ^lile  he  was  tbns  em- 
ployed, appellant's  foreman  ordered  blm  and 
one  Swanson  to  go  upon  a  scaffold  an4  place 
several  additional  planks  thereon;  that 
while  they  w»e  on  the  scaffold  a  ledger 
board  h^  with  only  one  nail  gave  way,  and 
caused  respondent  and  Swanson  to  fall ;  and 
that  respondent  fell  a  distance  of  feet, 
inflicting  the  Injuries  of  which  be  now  com- 
plains. The  accident  in  which  respondent 
and  Swanson  wrae  thus  Injured  is  the  Iden- 
tical accident  upon  which  tbe  cause  of  Swah- 


[  son  V.  Sound  Construction  ft  Engineering- 
Co.,  67  Wash,  128, 120  Pac  880,  was  predicat- 
ed. A  reference  to  the  oidnion  there  report- 
ed will  disclose  the  manner  In  which,  and 
the  persona  by  whom,  the  scaffold  was  con- 
structed. In  that  case  we  affirmed  an  order 
directing  a  verdict  for  the  defendant,  hold- 
ing that  Swanson  was  a  fellow  servant  of 
appellant's  employ^  who  constructed  the 
scaffold,  and  that  no  negligence  on  appel- 
lant's part  had  been  shown.  We  are  unable 
to  see  bow  the  Judgment  in  this  action  can 
be  sustained  without  overruling  Swanson  v. 
Sound  Construction  ft  Engineering  Co.,  and 
also  overrpllng  Metzler  v.  McKcjuzle,  84 
Wash.  470,  76  Paa  114,  and  Muehlman  v. 
Spokane  ft  Inland  E>mpire  It  Co.,  68  Wash. 
327,  106  Pac.  764. 

The  undisputed  evidence  shows  that  Eck- 
ert was  a  carpenter  employed  by  appellant; 
that  be  was  injured  on  Monday,  November 
12,  1910;  that  on  the  previous  Friday  the 
scaffold  which  was  to  be  used  In  placing  the 
timbers  In  the  roof  was  constructed  by  two 
other  carpenters  in  appellant's  employ ;  that 
while  they  were  engaged  In  constructing  the 
scaffold  respondent  was  framing  timbers  in 
the  same  building,  within  sight  of  them, 
only  a  short  distance  away;  and  that  all 
of  these  carpenter  employes  Were  subject  to 
orders  of  the  foreman.  The  only  question 
Is  whether  respondent  Eckert  was  a  fellow 
servant  of  the  carpenters  who  constructed 
the  scaffold,  •  and  whose  negligence  Is  tbe 
only  negligence  shown.  Bespondent  insists 
that  this  action  should  be  distinguished  from 
the  Swanson  Case  by  reason  of  the  fact 
that  on  the  preceding  Friday  Swanson,  a 
carpenter's  helper,  had  to  some  Extent  as- 
sisted the  carpenters  who  built  the  scaffold, 
and  that  he  was  their  fellow  servant,  while 
respondent,  who  took  no  part  In  building 
the  scaffold,  was  engaged  in  a  different  em- 
ployment, and  was  not  their  fellow  servant 
He  contends  that  on  the  morning  of  tbe 
accident  he,  with  Swanson,  was  ordered  upon 
the  scaffold  by  appellant's  foreman;  that 
It  was  appellant's  duty  to  provide  him  a  safe 
place  to  work,  which  It  failed  to  do;  that 
by  reason  of  such  failure  It  was  guilty  of 
n^UgenCe;  and  that,  as'  respondent  was 
not  a  fellow  servant  of  the  men  who  built 
the  scaffold,  he  is  entitled  to  recover  In  this 
action.  In  view  of  the  rule  announced  In 
Metzler  v.  McKenzle,  supra,  which  has  since, 
been  followed  by  this  court  and'  In  view  of 
Its  further  announcement  in  Huetdman  v. 
Spokane  &  Inland  Empire  B.  Co.,  supra,  we 
are  compelled  to  hold  that  respondent  was 
a  fellow  servant  of  the  men  who  built  the 
scaffold.  They  were*  all  carpenters  employed 
by  the  appellant  corporation,  were  engaged 
In  the  general  work  of  framing  the  roof,  and 
pr^rlng  a  scaffold  to  be  used  in  its  sec- 
tion. No  showing  has  been  made  to  tbe 
effect  that  any  of  the  workmoi  were  Incom- 
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petent,  or  that  appelant  had  been  negligent 
In  their  employment  There  can  be  no  ques- 
tion but  that  at  the  time  of  the  accent 
Eckert  and  Swanson  were  fellow  servants. 
In  Swanson'a  Case  we  h^d  that  be  waa  a 
fellow  serrant  of  the  men  who  built  the 
scaffold.  To  now  hold  that  Eckert  was  not 
th^  fellow  servant,  althoogh  he  was  Injured 
In  the  same  accident  with  his  fdlow  serrant, 
Swanaon,  wonld  be  drawing  an  nceedlpgly 
fine  dlstlnctiou  in  an  attempt  to  dlstlngiilsh 
this  case  from  that  of  Swanaon.  On  the  au- 
thority of  the  Swanson  Oase,  and  the  other 
cases  aboTB  mentioned,  we  hold  that  Bdkert 
and  the  men  who  constructed  the  scaffold 
were  fellow  aeirants;  that  the  only  negli- 
gence proven  was  the  negUgen<»  of  such 
fellow  serrants;  that  appellant  was  guilty 
of  no  negligence ;  and  that  tbls  ajetlon  cannot 
be  sustained.  Bespondent  was  seriously  ln> 
Jured,  but  that  fact,  although  deplorable,  is 
not  sufficient  to  authorise  a  recovery  against 
appellant  without  any  proof  of  negligence 
upon  its  part  as  the  proximate  cause  of  the 
accident  In  justice  to  the  trial  court  it 
should  be  remariced  that  Uie  final  Judgment, 
and  the  order  denying  the  motion  for  Judg- 
ment notwithstanding  the  verdict,  were  both 
altered  la  this  action  prior  to  the  decision 
of  the  Swanson  Cbse  by  this  court. 

Beversed  and  ronanded,  with  instructions 
to  dismiss. 

MOBBIS  and  MAIN,  JJ.,  copcur. 

ELLIS,  J.  (concurring).  In  cases  where 
temporary  staging  Is  used  by  carpenters, 
masons,  painters,  and  persons  in  Uke  em- 
ploymoit  there  is  a  duty  upon  the  master 
in  the  altematlve  ^ther  to  furnish  the 
staging  as  a  completed  structure  tor  the  use 
of  the  servants  or  to  furnish  timbers  and 
other  materials  sufficient  and  suitable  for 
that  work  and  require  the  servants  to  build 
the  staging  themselves.  lAbatte,  Master  & 
Swvant,  I  616.  When  the  master  adopts  the 
first  alternative,  he  becomes  liable  for  any 
injury  resulttog  from  a  failure  to  use  rea- 
sonable care  either  in  selecting  the  mate- 
rials used  or  In  the  use  of  tboae  mat^als 
in  the  actual  construction  of  the  staging. 
When  he  ad<9ts  the  latter  alternative,  be 
is  liable  only  when  he  has  failed  to  furnish 
materials  sufficient  in  Quantity,  or  suitable 
in  quality,  or  competent  fellow  servants, 
and  the  Injury  results  firom  failure  In  all  or 
any  of  these  particulars.  This  distinction 
is  recognized  In  the  Swanson  Case,  67  Wash. 
128, 120  Pac  880,  Where  the  evidence  showed 
that  the  only  control  exercised  by  the  master 
or  his  representative  in.  the  actual  construc- 
tion of  the  staging  was  to  furnish  a  plan, 
and  as  we  said  In  that  case,  "The  plan  is 
a  good  one  and  is  not  questioned."  The 
master  having  furnished  sufficient  and  suit- 
able materials  and  a  good  plan,  and  not 
having  undertaken  to  furnish  the  completed 


structure^  was  not  Uable  for  the  failure  of 
the  men  who  did  the  woric  to  use  soffideot 
nails,  in  Uie  absence  of  evidence  of  Incompe- 
tence of  these  men.  Had  there  been  any  evi- 
dence that  the  master  had  undertaken  to 
furnish  the  completed  staging  for  the  use  of 
the  carpenters,  or  evidence  that  the  Injury 
resulted  from  a  defective  plan,  the  case 
should  have  been  submitted  to  the  Jury  upon 
such  evidoice.  Since  these  men  in  the  ac- 
tual work  of  constructing  the  staging  wen 
doing  a  work  incident  to  tbtUr  emplojnient, 
whicb  the  mastw  had  not  undertaken  to 
perform  for  them,  they  were  ftellow  servants 
of  the  other  carpenters. 
I  thwefore  concur. 

era  wuh.  tti) 
MARKS  T.  HUBIiDZ  MASON  CO. 
(Supreme  Court  of  Washington.   May  6^  191S.) 

1.  Master  ano  BEBVANr  ({  287*>-^FftLLOW 
SbBVANT  — ViCX  FaXHOIPAI.  — Qdsstxor  vos 

JUBT. 

Where,  in  an  action  for  Injoiles  to  a  serr- 
BDt  by  the  alleged  negligence  of  plaintiCa  fon- 
man,  the  evidence  was  conflicting  as  to  the 
duties  of  the  foreman,  whether  he  was  plain- 
tiff's fellow  servant  or  a  vice  principal  was  a 
question  of  fact  for  the  Jar?. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  H  l^TlMSt  lOGl,  IOCS; 
1054^1«»7;  Dec.^.1287>] 

2.  Masteb  and  Sbbvaht  (|  190*Jh— iRjmm 

TO  SeBVAHT  —  NlOLIOBNCE  OF  FOBUAH  — 

Vice  Pbincipal. 

Where  plaintiff,  a  servant  engaged  with  his 
foreman  in  putting  up  cement  forma,  was  in- 
jured by  the  foreman's  act  in  Ioo8emn|  m  brace 
on  which  plaintiff  was  standing  at  the  foreman's 
direction  and  without  warning  him,  the  fon- 
man's  act  was  not  a  mere  detain  of  the  woA  Id 
the  accomplishment  of  which  he  was  a  fellow 
servant  of  plaintiff,  but  rather  the  act  of  a  vice 
principal  in  failing  to  provide  plaintiff  with  a 
safe  place  to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  SS  449-474;  I>ec  Dig.  | 
190.*) 

8.  Mabteb  aho  SnvANT  (I  190*>— iNJvans 

TO  SEBVAITT  —  NKOLIOKNCa  or  FOBEICAH  — 

SoAXTOLD  Bulk. 

The  rule  that  where  a  scaffold  is  built  to 
the  workmen  from  suitable  material  funlshed 
by  the  master,  and  the  foreman  in  charge  mere- 
ly riyes  directions  that  the  scaffold  be  erected 
wltnoot  further  instnictionB,  there  is  no  liability 
on  the  part  of  the  master  for  an  injory  wbkn 
is  produced  by  a  defect  in  the  scaffold,  has  no 
apidication  to  an  injury  to  an  employ^  while  as- 
sisting in  the  construction  of  certain  concrei* 
forms  by  the  act  of  his  foreman  in  loosening  a 
brace  on  which  such  employ^  stood  at  the  fore- 
man's dlrectldn,  without  warning  to  Urn. 

[Ed.  Note.— For  other  cases,  see  -  Master  and 
Servant,  Cent  Dig.  }{  4^-174;  Dec  IMg.  f 
190.*] 

4.  Mastkb  and  Sbbvant  (15  101, 102n— Ikjc- 
BUS  TO  Sebvant^Safs  Place-  to  Wokk. 
A  master,  being  bound  to  furnish  a  serrant 
a  safe  place  to  work,  is  equally  bound  to  refrain 
from  causing  the  place  to  become  unsafe  by  hia 

Eositive  act,  or  that  of  hia  foreman,  for  which 
G  is  responsible. 

[Ed.  Note.— For  other  eases,  see  Mastw  and 
Servant,  Cent  Dig.  »  1^73171.  17^  ITS-ISA. 
1»2;  Dec  Dig.  |f  101,  IM!.*] 
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5.  Damages  (|  182")— Pebsohai.  Injiubieb. 

PlaiotifF,  while  engaged  in  tbe  constractloQ 
of  certain  concrete  forms,  fell  a  distance  of  IS 
or  20  feet  by  reason  of  the  negligence  of  his  fore- 
man, his  back  s'riking  acrosa  a  brace  or  tim- 
ber, and  fractured  two  ribs  on  bis  left  side.  He 
was  BtiU  nndor  medical  treatment  at  the  time 
nf  tbe  trial  18  months  after  tbe  injary.  and  bad 
beon  unable  to  perform  any  labor.  ITiere  was 
expert  testimony  that  he  had  receiTed  an  organic 
injury  to  the  spinal  cord  vbich  had  produced 
traumatic  neurocris,  which  was  jwrmanent,  and 
wbich  his  physicians  testified  would  prooably 
result  in  total  paralyris  of  the  lower  limbs  with- 
in a  comftaratiTely  idiort  Ume.  Plaintiff  prior 
to  the  injury  was  a  robust  healthy  man.  -34 
years  of  age,  welded  196  poands,  and  eam«]  $4 
a  da^.  Betd,  that  a  Teroict  allowing  plaintiff 
$12,500  was  not  excessive. 

[Ed,  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  372-38B,  8»»:  Dec  Dig.  |  ISl*} 

Deitartment  2.  Ai^>eitl  from  Bnperlot 
Conr^  Pleioe  County:  a  H.  Ea^erday, 
Judge. 

AetloD  by  tiCo  Harln  aealnst  the  UwAvy 
UBam  Oorapany.    Judgment  for  plaintiff. 

and  defendant  appeals.  Affirmed 

Beeves  Aylmore,  Jr.,  of  Seattle,  for  appel- 
lant Clias.  H.  Miller,  of  Seattle,  for  re- 
spondent 

MAIN,  J.  Tbe  purpose  of  this  acti<ni  Is 
to  recover  damages  for  personal  injuries  al- 
leged to  be  dne  to  tbe  aegligence  of  the 
defendant 

At  tbe  time  of  tbe  accident  the  defendant 
held  a  contract  with  the  Northern  Pacific 
Railway  Company  for  the  erection  of  con- 
crete piers  which  were  to  be  used  for  the 
foundation  for  a  railway  bridge  to  be  con- 
structed across  tbe  Oowlltz  river  near  Ole- 
qua.  The  piers  were  to  be  soUd  concrete; 
and,  In  order  to  construct  tbeui,  It  was  first 
necessary  to  build  forms  which  would  con- 
fine the  concrete  until  the  same  became  hard- 
ened. On  November  5,  1910,  the  day  of  the 
accident,  the  plaintiff,  together  with  other 
workmen,  were  erecting  one  of  the  forms. 
It  is  claimed  by  the  plalntlfC  that  one  Bell 
was  the  foreman  in  charge  of  this  work. 
The  forms  were  erected  in  sections.  First, 
heavy  timbers  were  erected  with  a  distance 
between  them  equal -to  the  width  of  the  in- 
tended form.  Vhese  timbers  were  held  in 
place  by  braces,  one  by  six  planks.  A  plank 
would  be  nailed  to  the  bottom  of  one  timber, 
and  at  an  elevation  of  about  45  degrees  ex- 
tend to  the  top  of  tbe  heavy  timber  on  the 
opposite  side.  From  the  lower  end  of  this 
opposite  timber  would  be  extended  a  similar 
brace  to  the  one  on  the  other  side.  After 
these  timbers  were  erected  and  braced,  the 
shiplap  which  was  to  confine  tbe  concrete 
would  be  nailed  on  the  inside.  At  the  top 
of  the  section  of  the  form  bolts  or  rods  ex- 
tend from  the  timbers  on  one  side  to  those 
on  the  opposite  for  the  purpose  of  holding 
the  forms  together.  After  the  timbers  had 
been  erected,  the  braces  nailed  on,  the  ship- 
lap  put  in  place,  and  the  bolts  or  rods  adjust- 


ed. It  was  necessary  to  .put  a  heavy  plank 
or  planks  near  the  top  of  the  form  for  the 
purpose  of  extending  it  to  the  exact  dimen- 
sion desired.  After  one  section  of  the  form 
vn»  erected,  the  top  thereof  furnished  a 
platform  upon  wblcb  tbe  men  worked  In 
erecting  the  n«ct  succeeding  section.  On  the 
day  in  question,  tbe  plaintiff  and  lils  asso- 
ciate were  attempting  to  put  the  brace  at 
the  top  of  tbe  third  sectlra  of  the  form. 
While  thus  engaged.  Bell  directed  the  plaln- 
tifTs  associate  to  step  aside  and  let  blm  take 
bis  place;  thwe  apparently  being  some  diffi- 
culty In  getting  tbe  brace  Into  place.  Sell, 
after  taking  tbe  place  of  tbe  idalntUTs  a»> 
sodate,  directed  the  plaintiff  to  step  upon  the 
loww  eoA  of  tbe  brace  nailed  to  tbe  beavy 
timber  on  the  side  where  plaintiff  was  wort 
luft  and  thereby  elevate  blmself  to  a  position 
where  he  could  perform,  the  woA  with 
greats  efficiency ;  working  on  the  op- 
posite Bide.  In  response  to  this  direction, 
the  plaintiff  got  upon  the  brace  Cadng  oul> 
ward,  his  bade  towards  Bell,  they  both  be- 
ing engaged  In  attempting  to  get  tbe  brace  in 
place  at  tbe  top  of  the  section.  While  thus 
engaged,  and  without  warning  to  the  plain- 
tiff, Bell,  taking  a  bammer,  knof^ed  the  top 
end  of  the  brace  on  which  idalntiff  stood 
loose  from  the  heavy  timber,  and  thweby 
the  plaintiff  was  precipitated  18  or  20  feet 
to  the  ground  below.  The  plaintiff  fell  with 
his  back  across  a  brace  or  timber,  and  broke 
or  fractured  two  ribs  on  bis  left  side.  A , 
few  hours  later  the  plaintiff  was  taken  to  a 
physician,  where  he  received  attention.  He 
returned  to  the  camp  where  he  remained 
for  a  period  of  three  or  four  days,  going 
then  to  his  home  in  a  suburb  of  the  dty  of 
Portland.  Here  he  remained  for  a  period 
of  two  or  three  months,  bd.ng,  as  be  testified, 
confined  to  his  bed  a  greater  portion  of  the 
time.  During  this  time  he  consulted  a  phy- 
sician upon  two  or  three  occasions.  It  ap- 
pears that  at  the  end  of  three  months  he 
moved  with  his  wife  to  the  city  of  Seattle, 
and  there  remained  vaitH  the  time  of  tbe 
trial.  From  the  time  of  going  to  SeatUe  un- 
til tbe  date  of  the  trial  he  received  constant 
professional  attention.  About  IS  months 
elapsed  between  the  date  of  the  injury  and 
the  time  of  the  trial,  and  during  this  time 
plaintiff  had  been  unable  to  perform  any  la- 
bor. At  the  time  of  the  Injury  he  was  a 
robust  healthy  mdn,  34  years  of  age,  weigh- 
ing 195  pounds,  and  earning  f4  per  day. 
Three  months  after  the  Injury  his  weight 
was  reduced  to  176  pounda  And  at  the  time 
of  the  trial  he  weighed  145  pounds.  Ho 
claims  that  in  the  fall  he  received  an  organic 
Injury  to  the  spinal  cord  which  produced 
traumatic  neurosis.  The  expert  witnesses 
called  by  the  plaintiff  testified  that  the  In- 
Jury  was  permanent,  and  In  their  opinion 
would  result  In  a  comparatively  brief  period 
of  time  In  the  total  paralysis  of  the  lower 
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limbs.  Tbe  eridence  on  the  part  of  the  phy- 
bIcUds  called  by  the  defendant  waa  that 
from  their  examination  which  took  place  a 
day  or  two  before  the  trial  they  were  unable 
to  find  ait}'  symptoms  which  Indicated  that 
the  spinal  cord  had  been  Injured.  While 
tb^  did  not  say  that  in  their  opinion  the 
plaintiff  would  completely  recover,  their  evi- 
dence was  to  the  effect  that  they  found 
nothing  in  their  examination  t^iat  would 
lead  them  to  bellere  that  a  permanent  recov- 
ery  would  not  in  Ume  result  under  proper 
treatment  The  case  was  tried  to  the  court 
and  a  jnr7,  and  a  verdict  in  the  sum  of  f  12,- 
fiOO  was  returned  In  favor  of  the  plaintiff. 
"Motion  for  Judgment  notwlthstandlns  the 
verdict  and  motion  for  a  new  trial  being 
orerxuied,  the  defendant  AppeeJa. 

The  points  In  issue  are:  First  Was 
a  foreman  or  vice  principal,  or  was  he  a 
fellow  workman?  Second.  If  be  were  a 
Tlce  principal,  was  bis  act  in  knocking  off 
the  brace  which  precipitated  the  plaintiff  to 
the  ground  a  mere  detail  of  the  wo*  for 
which  the  master  would  not  be  liable? 
Third.  Does  tbe  rule  of  liability  as  applied 
to  the  "Scaffold  Cases"  apply  beret  FOurth. 
Is  the  verdict  excessive? 

[1]  1.  The  question  whether  or  not  Bell 
was  a  fellow  servant  or  vice  principal  is 
one  of  fact  The  evidence  on  the  part  of 
the  respondent  was  positive  and  unequivocal 
that  the  latter  was  his  function;  while  the 
'  evidence  on  the  part  of  the  defendant  was 
equally  positive  that  his  relation  was  that 
of  a  fellow  servant  to  the  other  workmen 
there  engaged.  This  being  a  question  of  fact 
upon  which  the  evidence  was  in  conflict, 
it  Is  a  matter  which  is  within  the  province 
of  the  Jury  to  determine;  The  Jury  were 
properly  Instructed  upon  the  question  by  the 
trial  .court;  and,  while  there  Is  no  specific 
finding  by  tbe  Jury,  yet  the  effect  of  their 
verdict  is,  that  Bell  was  a  vice  principal. 
Otherwise,  under  the  Instructions,  they  would, 
have  returned  a  verdict  for  the  appellant. 
This  question  having  been  determined  by 
the  Jury  under  proper  instructions  must 
how  be  taken  as  a  fact  so  far  as  the  con- 
sideration of  the  case  here  Is  concerned. 

[2]  2.  It  Is  claimed  by  the  appellant  that 
the  act  of  Bell  which  caused  the  accident 
was  a  mere  detail  of  the  w^ork,  and  that  In 
tbat  act  he  In  any  event  waa  a  fellow  serv- 
ant and  not  a  vice  principal.  In  support  of 
this  contention  tbe  appellant  cites  Swansou 
V.  Gordon,  64  Wash.  27.  116  Pac.  470,  Des- 
Jardlns  v.  St  Paul  &  Tacoma  Lumber  Co., 
54  Wash.  278. 102  Pac.  1034,  and  other  cases 
of  like  import  Tbe  prindple  that  runs 
through  these  casa  is  tbat  where  a  vice 
principal  Is  performing  a  mere  detail  of  the 
work,  and  through  bis  act  or  neglect  a  work- 
man is  injured,  there  is  no  liability  on  the 
part  of  Uie  master,  because  in  the  perform- 
ance of  tbat  duty  be  was  in  effect  a  fellow 
servant  <if  the  other  workmen.  But  we  Lbiuk 


the  prlncH)le  of  these  cases  Is  not  applicable 
to  the  present  case.  The  respondent's  In- 
Jury  was  directly  due  to  the  act  of  Bell  In 
loosening  the  brace  upon  which  tbe  respond- 
ent stood  at  Beirs^  direction  and  without 
warning  from  him.  This  was  not  a  detail  of 
the  work,  but  a  positive  act  of  Bell  which 
produced  the  Injury.  The  case  falls  within 
the  principle  stated  In  Creamer  v.  Moran 
Bros.  Co.,  41  Wash.  636,  Si  Pac.  592,  and 
TUls  V,  Great  Northern  By.  Ca,  50  Wash. 
536,  97  Pac.  737,  20  L.  R.  A.  (N.  S.)  434.  In 
the  Creamer  Case  It  la  said:  "Under  the  au- 
thority of  those  decisions  (Nelson  v.  WlUey 
Steamship,  etc.,  Co.,  26  Wash.  548,  67  Pac. 
237 ;  Dossett  v.  St  Paul,  etc.  Lumber  Col,  40 
Wash.  276,  82  Pac  273;  O'Brien  v.  Page 
Lumber  Co.,  39  Wash.  637,  82  Pac  114), 
when  the  superintendent  without  the  knowl- 
edge of  the  workman,  negligently  set  In  op- 
eration an  agency  fraught  with  dango-,  he 
thereby  rendered  the  company  liable  for  the 
result  of  such  negligence." 

[3]  3.  It  Is  argued  that  inasmuch  as  the 
forms  which  were  being  erected  at  the  time 
of  the  injury  were  temporary  In  their  na- 
ture, in  that  they  were  only  erected  for  the 
purpose  of  confining  the  concrete  until  it 
had  hardened,  the  rule  of  tbe  "Scaffold  Cas- 
es," should  apply,  and  the  appellant  abould 
be  exonerated  from  liability.  The  rule  of 
these  cases  Is  that  where  a  scaffold  is  built 
by  the  workmen  from  suitable  material  fur- 
nished by  tbe  master,  and  the  foreman  in 
charge  simply  gives  direction  that  the- scaf- 
fold be  erected,  but  no  further  instructiou, 
then  there  is  no  liability  on  the  part  of  the 
master  for  an  injury  which  is  produced  by 
a  defect  in  the  scaffold.  In  Metzler  v.  Me- 
Eenzie,  34  Wash.  470,  76  Pac  U4.  It  la  said: 
"We  think  tbat  the  action  at  bar  falla  with- 
in tbe  rule  announced  in  the  above  anUiori- 
ties,  that  where  competent  men  are  employ- 
ed to  do  some  work  on ,  a  structure  upon 
which  scaffolding,  or  some  other  appliance 
to  support  the  workmen,  is  required — the 
employer  to  furnish  the  materials,  and  the 
employed  to  construct  or  adjust  the  scaffold- 
ing or  other  appliance — the  employer  Is  not 
liable  to  one  of  the  employes  for  the  careless 
act  of  another  employe  done  In  the  construc- 
tion, adjustment,  or  maintenance  of  tbe 
structure  or  appliance.* "  But  this  rule  is 
clearly  not  applicable  to  a  situation  where 
:  the  foreman  directs  a  workman  into  a  place 
which  is  then  safe  and  subsequently  and 
without  warning  by  his  own  act  renders  tbe 
place  unsafe,  Tbe  proposition  that  It  is  tbe 
duty  of  the  master  to  furnish  the  employ^  & 
safe  place  in  which  to  work  Is  so  well  set- 
tled as  not  to  require  the  citation  of  author- 
ity In  its  support. 

[4]  And,  If  It  is  the  duty  of  the  master  to 
furnish  a  safe  place,  it  is  equally  his  duty 
to  refrain  from  causing  tbe  place  to  become 
unsafe  by  his  positive  act,  or  that  of  his 
foreman,  for  which  he  is  responsible. 

[6j  4.  It  la  argued  that  the  verdict  la  ex- 
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cessire.  If  the  evidence  of  tue  appellant's 
witnesses  ia  to  t>e  accepted,  the  Terdlct  is 
for  Bucb  an  amount  as  to  Indicate  passion 
or  prejudice  on  the  jart  of  the  Jury  that 
rendered  It;  but,  if  the  evidence  of  the  re- 
spondent's witnesses  is  to  be  believed,  there 
is  abundant  substantial  evidence  to  support 
it.  Apparently  the  jury  believed  that  the 
evidence  of  the  latter  described  the  real  con- 
dition. There  being  substantial  evidence  to 
support  the  amount  of  the  verdict,  and  the 
jury  having  passed  upon  the  conflicting  evi- 
dence, we  think  the  verdict  should  not  be 
disturbed. 
The  judgment  U  affirmed. 

GROW,  a  J.,  and  ELLIS,  niLLEIXTON, 
and  MORRIS,  JJ^  concur. 


(79  W»ab.  449) 

BARTLETT  v.  PLASKBTT. 
(Supreme  Court  of  WaBhiDgton.    May  6,  1913.) 

Appeal  aito  Ebxob  d  l002*>— Vbbdiot— Gov* 

rLicniTG  EviDXNCK— Revibw. 
A  Terdlct  baaed  on  conflicting  evidence  will 
be  ■nstained  on  appeal,  where  there  Is  sufficient 
evidence  to  support  every  material  Issue. 

[Ed.  Note.— For  other  caseB,  see  Appeal  and 
Error,  Cent  Dig.  »  8935-S937;  Dec.  Dig.  { 
1002.*] 

D^rtment  2.  Appeal  from  Superior  Court, 
King  Connty;  Mitchell  Ollllam,  Judge. 

Action  by  Clifford  Bartlett  against  P.  I* 
naskett  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

John  P.  Hartman,  of  Seattle,  for  appellant 
Geo.  F.  Haunan  and  McVicar  ft  Boyle,  all  of 
Seattle  fnr  reapinident. 

PEIR  GDBIAM.  The  respondmt,  while 
drlvluf  a  passenger  automobile  uiwn  one  of 
the  streets  of  the  city  of  Seattle,  collided 
with  an  automobile  tmcfc  driven  by  the  ap- 
pellant, and  received  personal  Injnrtes.  He 
brought  this  action  to  recover  for  tbe  Inju- 
ries suffered,  and  on  the  trial,  which  was 
bad  before  a  Jury,  a  verdict  and  judgment 
was  rendered  and  entered  in  Ms  favor  for 
91,200.  This  appeal,  which  is  from  the  judg- 
ment so  rendered,  presents  only  the  Questiou 
of  the  sufficiency  of  the  evidence  to  justify 
the  verdict  In  his  argument  in  this  conrt, 
the  aivellant  quotes  and  cites  from  the  rec- 
ord the  evidence  favorable  to  Ms  contention, 
and,  assuming  it  to  be  true,  makes  a  substan- 
tial case  against  the  verdict  and  judgment 
But  we  find,  on  examining  the  statement  of 
tacts,  that  practically  all  of  the  facts  thus 
assumed  to  be  substantiated  are  disputed  by 
otber  witnesses,  and  that  there  is  another 
Terslon  of  tbe  transaction  In  the  record  wMch 
supports  the  verdict  of  the  jury.  This  con- 
cludes the  question  in  tMs  court  We  can- 
not retry  the  facts.  We  are  bound  to  assume 
as  true  that  version  of  the  evidence  which 
tends  to  snn^ort  the  Jury's  Terdlct,  and,  If  it 


be  sufficient  for  that  purpose,  aHow  the  ver- 
dict to  stand.  It  would  serve  no  useful  pur- 
pose to  enter  upon  a  review  of  the  evidence. 
We  have  examined  It  with  care  and  find  sub- 
stantial evidence  tending  to  support  every 
material  issue. 

This  is  sufficient  .to  sustain  the  Judgment; 
and  It  will  stand  affirmed. 

<n  Wash.  »*) 

McCREERT  v.  GARTER  et  aL 
(Supreme  Court  of  Waihinstoo.   May  6,  1913.) 
L  MABTTua  Lmn  (|  00*)— BicnBoncBni^ 

JCBISDICnON. 

The  superior  conrt  baa  jnrlsdicUon  of  an 
action  for  tbe  price  of  machinery  used  in  the 
consti^ction  and  equipment  of  a  vessel  aad  for 
tbe  price  of  machinety  entering  Into  and  becom- ' 
iug  a  part  of  the  vessel  and  to  grant  a  judgment 
constituting  a  paramount  lien  tbere<m. 

[Ed.  Note.— For  otber  cases,  see  Marittaie 
Liens,  C^uL  Dig.  8  96;  Dec  Dig.  |  60.*] 

2.  Appeal  aito  Eabob  (H  889.  907*)— Qtms- 
TioNs  Rbvuwablb— SurncixncT  or  Cok- 
FiiAiKT—PsEsnif  prions. 

In  tbe  absence  of  a  statement  of  facto  or 
bill  of  exceptions,  tbe  court  on  appeal  will  pre- 
sume tbat  the  evidence  suppozts  tbe  'judgment, 
and,  if  necessary,  deem  tbe  complaint  amended. 

[Ed.  Note.— For  other  cases,  see  ^peal  and 
Error,  Gent  Dig.  H  2899,  2911-^5,  2910, 
3621.  3622,  3673.  8^4,  3676,  8678;  De&  Dig. 
H  889,  907.*] 

3.  Majbitzue  LiBifs  (I  67*)— EiTTOBCZUBirr— 
Deficiinct  Judgment. 

The  court,  in  an  action  for  a  judgment  con- 
stituting a  paramount  lien  on  a  vessel,  for  tbe 
price  of  ma^lnenr  med  In  the  oonatructioB  and 
equipment  thereof,  and  for  tbe  price  ot  machin- 
ery entering  into  and  becoming  a  part  thereof, 
may  enter  a  deficiency  judgment 

[Ed.  Note.— For  other  cases,  see  Marlttms 
Liens,  Cent  Dig.  f  105;  Dec.  Dig.  |  67.*] 

Department  2.  Appeal  from  Superior 
Ck>nrt  Cowlltx  County;  H.  E.  McKenney, 
Judge. 

Action  by  H.  W.  McCreery  againat  L.  L. 
Carter  and  others.  From  a  judgment  for 
plaintiff,  defendants  L.  L.  Carter  and  an- 
other appeaL  Affirmed. 

George  S.  Shepherd  and  Edward  J.  Clark, 
both  of  Portland,  Or.,  for  appellants.  Edg&r 
J.  Wright,  of  Seattle,  for  respondent 

MAIN,  J.  TMs  action  was  brought  against 
L.  L.  Carter  and  wife,  A.  L.  Davis  and  wife, 
and  G.  B.  Ferris  and  wife.  In  ttie  complaint 
two  causes  of  action  are  set  out  the  first  of 
wMch  alleges  that  the  plaintiff  sold  and  de- 
livered to  the  defendants  certain  machinery 
which  was  used  In  tbe  construction  and 
equipment  of  the  steamboat  "Unat"  and 
that  as  evidence  of  the  Indebtedness  a  prom- 
issory note  was  executed  and  delivered  to 
the  plaintiff.  And  as  a  second  cause  of  ac-' 
tlon  It  Is  alleged  that  on  a  later  date,  at  tbe 
special  Instance  and  requ^t  of  the  defend- 
ants, the  plaintiff  sold  and  delivered  to  them 
certain  transmission  machinery  which  en- 
tered Into  and  became  a  part  of  the  same 
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vessel.  Subsequent  to  tbe  Instltntlon  of  the 
action,  a  receiver  was  appointed  for  the 
Una.  The  cause  was  tried  to  the  court  with- 
out a  jury.  The  plaintiff  prevailed.  The 
decree  provides :  (1)  That  the  plaintiff  have 
judgment,  specifying  the  amount  thereof; 
(2)  that  the  judgment  be  a  paramount  lien 
upon  the  steamer  Una ;  (3)  the  receiver  was 
directed  to  sell  the  Una;  and  (4)  that,  In 
the  event  the  proceeds  of  the  sale  of  the 
Una  be  not  sufficient  to  satisfy  the  judgment, 
then  and  In  that  event  tbe  plaintiff  have  a 
deficiency  judgment  for  the  balance.  The 
defendants  Carter  and  wife  appeaL 

No  Statement  of  facts  or  bill  of  excep- 
tions has  been  brought  to  this  court  The 
questions  sought  to  be  raised  on  the  record 
here  are:  (1)  The  jurisdiction  of  the  su- 
perior court;  (2)  the  aufflciency  of  the  com- 
plaint; and  (3)  the  validity  of  the  deficiency 
judgment 

[I]  The  appellant  contends  that,  In  actions 
of  this  character,  the  superior  court  does 
not  have  jurisdiction;  but  this  question  has 
been  determined  adversely  to  each  conten- 
tion. In  Callahan  r.  Mtoa.  Indemnity  Co., 
3S  msh.  583,  74  Pac.  603,  It  Is  said :  'The 
mateilalfl  were  used  in  the  ship.  The  case 
stands,  then,  the  same  as  thongh  appellant 
himself  had  furnished  the  materials  to  the 
construction  company  at  the  time  they  were 
used,  and  for  the  purpose  tot  which  they 
were  used.  These  facts  bring  the  case 
squarely  within  the  terms  of  the  statute,  and 
the  appellant  was  ^titled  to  a  lien  for  the 
ainount  of  his  faaim.** 

[2}  As  to  the  aaffldency  of  the  complaint, 
in  the  absence  of  a  statement  of  facts  or 
bill  of  exceptions,  we  most  presume  that 
the  evidence  supports  the  decree,'  and,  if 
necessary,  deem  the  complaint  amended.  In 
Holden  v.  Bomano,  ei  Wash.  458,  112  Pac. 
489,  It  1b  stated :  "Furthermore,  In  the  ab- 
sence of  a  statement  of  facts,  we  most  pre- 
sume that  the  testimony  supports  the  find- 
ings, and  wonlS  deem  tbe  complaint  amend- 
ed, if  need  be."  - 

[1]  Finally,  It  is  ti^ed  that  the  court 
erred  In  entering  a  deficiency  judgment,  but 
this  contention  isoiot  well  founded.  In  en- 
tering the  deficiency  judgment,  the  court 
acted  within  the  scope  of  its  power.  Wash- 
ington Iron  Works  Co.  r.  Jensen,  3  Wash. 
684.  28  Pac.  1019. 

The  judgment  will  therefore  be  affirmed. 

HOn24T,  ELLIS,  HOBBIS,  and  FULLEB- 
TON,  JJ.,  concur. 

(73  Wub.  4G0) 

BCcFEBON  et  al.      SHOEMAKER  et  aL 
(Supreme  Court  of  Wadiington.   May  6,  1913.) 

l  coepobatioks  (1  117^  —  pubchabb  of 

Stock— Fraud. 

A  purchaser  of  stock  of  a  corporation 
whose  principal  office  is  in  a  distant  state,  and 


whose  property  le  at  a  distance,  may  rely  on 
representations  of  tbe  seller  as  to  the  banncM 
and  assets  of  the  corporation,  and,  in  case  o( 
the  falsity  of  tbe  representatlonB,  may  resdnd 
the  purchase,  and  recover  the  price  paid. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent.  Dig.  S  606 ;  Dec.  Dig.  {  117."] 

2.  CoRPosATioNa  (J  121*)  —  Bescissioh  — 

LACHE6. 

Whetlter  laches  will  prevent  a  rescissioD  of 
a  contr^A  on  the  ground  of  fraud  and  a  recov- 
ery of  the  consideration  paid  depends  on  the 
circumstances  of  the  particular  case ;  and  a  pur- 
chaser  of  corporate  stock  who  institutes  m  suit 
to  rescind  the  purchase  and  recover  the  conad- 
eration  paid  within  four  weeks  after  the  dis- 
covery of  the  fraud  relied  on  as  a  ground  for 
rescission  is  not  chargeable  with  laches  because 
he  did  not  earlier  discover  tbe  fraud. 

[Ed.  Note.— For  other  cases,  see  Gorporationa, 
Cent  Dig.  H  604,  605 ;  Dec  Dig.  {  121.*] 

3.  HUSBANU  AND  WiFB  (|  239*)  —  ACTIOHS 
AOAINBT— PUBCHABE  OV  COBPOEAIX  StOCK 
— EesCISBIO  N— JtlDOMKNT. 

Where  a  purchaser  of  corporate  stock  for 
which  he  conveyed  real  estate  to  one  of  two  per- 
sons associated  together  in  the  transaction  ob- 
tained a  judgment  for  rescission  on  the  ground 
of  fraud  inducing  the  purchase,  tlie  entry  of  a 
personal  judgment  s^ainst  the  wife  of  tbe  gran- 
tee who,  with  the  grantee,  bad  mortgaged  the 
property  to  a  third  person,  was  erroneous. 

[Ed.  Note.— For  other  caseL  see  Husband  and 
WUe,  Cent.  Dig.  U  8667^.  660,  862.  983; 
Dec.  Dig.  i  239.*1 

D^wrtmait  2.  Appeal  from  Snpotor 
Court,  Spokane  County;  D.  W.  Hurn,  Judge. 

Action  by  GwiAon  McFeron  and  anotber 
against  Fred  H.  Shoeoialter  and  anotlier. 
From  a  judgment  for  plalntifTs,  defendants 
appeal.    Modified  and  affirmed. 

Marlon  A.  Butler,  of  Seattle,  end  Denton 
M.  Crow,  of  Spolcane  (Robt  H.  Lindsay,  of 
Seattle,  of  counsel),  for  aM>ellant8.  Sam- 
uel B.  Stem,  of  Spokane,  for  respondoits. 

MAIN,  J.  The  purpose  of  this  action  Is 
to  rescind. an  executed  contract  for  the  pur- 
chase of  corporate  stock,  and  to  secure  the 
reconyeyance  of  certain  real  property.  The 
plaintiffs  are  husband  and  wife.  The  de- 
fendants are  the  son  and  wife,  respectively, 
of  one  Benjamin  F.  Shoemaker,  now  de- 
ceased. OThe  case  was  tried  to  the  court 
without  a  jury,  and  judgment  entered  for 
the  plaintiffs,  from  which  the  defendants  ap- 
peal. 

The  facts  out  of  which  the  litigation  grew 
are,  In  substance,  as  found  by  the  trial 
court,  as  follows:  At  the  time  of  the  traub- 
actions  here  Involved,  Fred  H.  Shoemaker 
was,  and  for  some  time  prior  thereto  had 
been,  the  fiscal  agent  for  the  Collins  Wire- 
less Telephone  &  Telegraph  Company  (here- 
after referred  to  as  the  "Collins  Company"), 
and  as  such  agent  had  complete  charge  of 
all  sa.les  of  stock  for  the  company  for  the 
states  of  Washington  and  Oregon.  He  wns 
also  one  of  the  original  incorporators  of 
the  CoUtDS  Pacific  Wlrele^  Telephone  t 
Telegraph  Company,  organized  under  tbe 
laws  of  the  state  of  Washington  (hereafter 
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referred  to  as  tbe  *K!oIllxi8  Pacific  Compa- 
□y").  .This  company  was  known  as  a  sub- 
Eldlary  company  to  tbe  former  company. 
Tbe  GolllnB  Company  was  organized  under 
tbe  laws  of  tbe  state  of  New  Jersey,  with 
Its  principal  place  of  business  at  Newark,  in 
tbat  state.  Its  capital  stock  was  $1,000,000, 
divided  into  a  like  number  of  shares,  of  tbe 
par  value  of  $1  per  share.  To  assist  in 
tbe  promotion  of  tbe  enterprise  and  tbe  sale 
of  tbe  stoclt,  tbe  company  caused  to  be  is- 
sued printed  matter  of  divers  kinds,  which 
was  to  be  used  by  Its  agents  and  subagents 
in  securing  sabscrlptious  to  Its  capital  stock. 
One  M.  E.  Pearson  and  Mrs.  S.  B.  Rotbrock 
were  snbagents  located  at  Spokane,  Wash., 
working  under  tbe  direction  of  tbe  general 
agent  These  subagents,  wltb  the  knowledge 
and  consent  of  Fred  H.  Shoemaker,  were 
permitted  to  make  use  of  the  printed  matter 
and  make  statements  relative  to  the  com- 
pany. Its  equipment,  operations,  etc.  Tbe 
plaintiff  Gersbon  McFeron  first  became  in- 
terested In  tbe  purchase  of  tbe  stock  of  tbe 
company  tbrongb  Mrs.  Rotbrock,  who  pre- 
sented to  him  its  literature,  and  Informed 
him  that  tbe  company  was  operating  com- 
mercially, bad  contracts,  and  was  making 
additional  contracts  with  steamship  compa- 
nies for  tbe  purpose  of  installing  the  Collins 
wireless,  and  tbat  stations  had  been  erected 
at  Seattle,  Tacoma,  Portland,  and  other 
places.  It  was  stated  that  tbe  value  of  the 
stock  was  then  $10  per  share,  and  would 
soon  advance  to  $12,  and  tbat  the  then  pres- 
tttt  was  tbe  last  opportunity  to  secure  this 
stock  at  tbe  former  price:  Other  statements 
were  made  of  like  import,  all  of  which  were 
false  and  untrue.  On  March  25,  1910,  Mc- 
Feron,  Pearson,  Mrs,  Rotbrock,  and  Fred  H. 
Shoemaker  met  In  Spokane,  where  tbe  same 
statements  In  substance  were  made  by  Shoe- 
maker .'to  McFeron  which  previously  bad 
been  made  to  him  by  Mrs.  Rotbrock.  The 
purpose  was  to  induce  McFeron  to  sntMcribe 
for  tbe  Collins  stock.  Thereupon  McFeron 
did  subscribe  on  this  occasion  for  600  shares 
of  the  stodc,  for  which  he  agreed  to  pay 
$S,000,  at  tbe  same  time  indicating  that,  if 
Dla  wife  were  willing,  be  would  take  600 
additional  stiares.  Along  wltb  tbe  Collins 
stock  he  was  to  receive  without  additional 
cost  a  like  number  of  shares  in  the  CoUlna 
Pacific  Company.  On  this  occasion  Shoe- 
maker prepared  two  notes,  one  for  $4,000  and 
one  for  $1^000,  which  were  signed  by  McFer- 
on and  delivered  to  Shoemaker.  A  third 
note  for  $6,000  was  prepared  and  given  to 
Pearson,  which  McFeron  was  to  sign  In  the 
erent  that  be  concluded  to  make  the  addi- 
tional purchase.  Two  days  later,  and  on 
Sunday,  March  27th,  Pearson  went  to  the 
home  of  the  McFerons,  wfaldi  was  about  10 
miles  distant  from  tbe  dty  of  Sirakone,  and 
tbere,  by  means  of  the  same  representations 
which  had  previously  been  made,  induced 
tbe  McFerons  to  take  tbe  600  additional 
tfiarea.  Tbereopon  McFeron  algiied  ud  de- 


livered the  $6,000  note,  whI<A  was  dated  as 
of  the  date  of  tbe  previous  transaction.  At 
this  time  Fred  H.  Sb9emaker  and  Benjamin 
F.  Shoemaker,  hia  father,  were  at  Walla 
Walla  on  a  stock  selling  mission.  When  in- 
formed tbat  McFeron  bad  taken  tbe  addi- 
tional shares,  both  went  to  Spokane.  At 
tbf  time  of  the  first  transactton,  McFeron 
bad  Informed  Shoemaker  tbat  be  bad  no 
money,  but  did  have  land,  and  It  was  ap- 
parently und«stood  that  the  notes  were 
only  a  temporary  expedient  until  the  ex- 
change of  tbe  land  for  tbe  stock  could  be 
effectuated.  Tbe  land  bad  been  examined 
by  Shoemaker  prior  to  bis  return  to  Spo- 
kane on  March  29tb.  After  tbe  arrival  of 
tbe  Shoemakers  In  Spokane,  they,  Pearsour 
Mrs.  Rotbrock,  and  McFeron,  met  for  tbe 
purpose  of  arranging  for  the  transfer  of  the 
real  estate  then  owned  by  tbe  McFerons  ta 
payment  for  tbe  stock.  The  real  property 
conveyed  upon  this  occasion  by  McFeroa  was 
valued  at  $16,500.  The  stock  whlcb  be  had 
subscribed  for  he  was  to  take  at  $10,000. 
The  difference  between  these  two  sums  was 
met  by  tbe  delivery  to  blm  of  a  check  and 
some  notes  of  other  parties  which  were  held 
by  Fred  H.  Shoemaker.  At  tbe  direction  of 
Fred  H.  Shoemaker,  Benjamin  F.  Shoemak- 
er's name  was  Inserted  In  tbe  deed  as  tbe 
grantee.  Subsequently  the  property  was  held 
by  Benjamin  F.  Shoemaker  for  the  benefit 
of  bis  son.  The  father  and  son  were  asso- 
ciated together  in  the  transactions,  not  only 
in  tbls  case,  but  In  others  Involving  the 
transfer  of  real  estate  in  payment  for  tbe 
stock.  Within  a  few  weeks  thereafter,  Ben- 
jamin F.  Shoemaker  and  bis  wife  mortgaged 
tbe  property  which  had  been  conveyed  by 
McFeron  to  secure  a  loan  in  the  sum  of 
$6,000.  In  the  month  of  April,  1910,  Pred 
H.  Shoemaker  made  a  trip  to  the  borne  office 
of  the  Collins  Company.  Shortly  thereafter 
a  reorganisation  took  place,  and  the  Conti- 
nental Wireless  Telephone  &  Telegraph  Gom< 
pany  was  organized,  with  Fred  H.  Shoe* 
maker  as  one  of  Its  offlc««.  T^e  holders 
of  the  stock  in  tbe  Collins  Company  began 
receiving  drcuiars  and  letters  requesting  tbat 
tt»y  exchange  tbelr  then  stock  in  tbat  com- 
pany tor  Continental  stock.  McFeron,  In 
response  to  these  requests,  surrendered  his 
Collins  Padfle  stodE,  It  being  tbe  only  stock 
that  had  been  issued  to  Urn,  and  received 
a  certificate  for  stock  in  lieu  thereof  in  the 
Continental  Company.  Tbe  proper^  trans- 
ferred by  McFeron  In  payment  for  tbe  stock 
was  a  few  days  before  his  death  deeded  by 
Benjamin  F.  Shoemaker  to  bis  wife.  In  r^ 
celving  tbe  title,  however,  Mrs.  Shoemaker 
did  not  take  it  as  a  bona  fide  purchaser 
for  a  valuable  consideration.  During  the 
early  part  of  July,  1911,  McFeron  learned 
for  the  first  time  tbat  be  had  been  defraud- 
ed In  tbe  transactions,  and  tbat  the  stock 
In  tbe  Continental  as  well  as  tbat  of  tha 
other  two  companies  was  practically  wortli- 
less  and  alwajv  had  beui;  that  tb^  .ww* 
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all  three  paper  corporations,  with  substan- 
tially no  tangible  or  intangible  assets.  The 
flodings  of  the  trial  court  in  this  case  are 
extensive  and  the  statement  of  facts  volu- 
minous, but  the  above  is  a  brief  epitome  of 
the  ultimate  facts  as  found  by  the  court. 
The  present  action  was  begun  on  July  27, 
1911,  and  In  due  time  came  on  for  trial. 
At  the  conclusion  of  the  trial,  the  court  de- 
creed that  the  contract  should  be  rescinded, 
and  that  the  real  property  should  be  recon- 
veyed  to  the  respondents.  In  addition  to 
this,  the  decree  provides  that,  In  the  event 
that  Mrs.  Shoemaker  does  not  reconvey  the 
property  free  from  the  lien  of  the  mortgage 
above  mentioned,  a  personal  judgment  ahall 
be  entered  against  her  for  an  amount  equiv- 
alent to  the  difference  between  $6,000  and 
the  amount  wbljih  McFeron  had  realized 
upon  the  check  and  notes  that  he  originally 
received  from  Fred  H.  Shoemaker.  The 
amount  for  wtilch  this  personal  Judgment 
would  be  entered  would  be  $1,865.65. 

The  questions  here  for  determtnatI6a  are: 

First  Was  McFeron  Justified  In  relying 
upon  the  statemaits  which  Induced  the 
transactions? 

Second.  la  the  evidence  8uffici«itly  con- 
vincing to  snstaln  the  judgment  directing  9. 
rasdsslon  and  reconveyance  T 

Third.  Is  McFeron  chargeable  with  lach- 
es?' 

Fourth.  Did  the  court  err  in  entwlng  a 
conditional  personal  Judgment  against  Mrs. 
Shoemaker? 

[1]  1.  It  is  now  argued  that  Inasmuch  as 
no  fiduciary  relation  existed  betwee&McFeron 
aod  the  parties  with  whom  he  was  dealing, 
he  had  no  legal  right  to  rely  upon  the  rep- 
reaentatlons  which  Induced  him  to  make  the 
purchase  of  the  stock.  It  must  be  temonber- 
ed  that  the  properties  whldi  the  corporations 
were  reivesented  to  own  and  opwate  were  at 
a  distance  that  the  principal  office  of  the 
Collins  Company  was  in  a  distant  state,  and 
the  truth  or  falsity  of  the  stat^naits  made 
to  him  was  not  easily  asc^talnable.  Under 
such  circumstances,  a  purchaser  is  Justified 
In  relying  upon  representations  made  to  him 
by  the  seller.  In  Lindsay  v.  Davidson,  57 
Wash.  517,  107  Pac.  514,  it  Is  said:  "All  that 
need  be  said  upon  the  law  of  the  case  Is  a 
reference  to  what  was  said  by  this  court  In 
actions  of  this  character  in  the  late  cases  of 
Wooddy  V.  Benton  Water  Co.,  54  Wash.  124, 
102  Pac.  1054  [132  Am.  St.  Kep.  1102],  and 
BalUe  V.  Parker,  56  Wash.  353,  105  Pac.  834, 
where  it  was  held  that  a  vendee  may  rely 
upon  representations  of  his  vendor  where 
the  property  Is  at  a  distance,  or  where  for 
any  other  reason  the  falsity  of  the  represen- 
tation Is  not  readily  ascertainable." 

2.  The  contention  is  made  that  the  evi- 
dence in  this  case  falls  short  of  that  certain- 
ty of  proof  which  the  law  requires  before 
executed  contracts  will  be  rescinded  and  re- 


conveyances of  real  property  directed.  It 
may  be  admitted  without  discussion  that  the 
rule  In  such  cases  is  tliat  the  evidence  most 
be  clear  and  convincing.  To  review  the  evi- 
dence in  the  present  case  would  extend  this 
opinion  to  unreasonable  length  and  serve  do 
useful  purpose.  It  is  sufficient  to  say  that 
In  our  opinion  the  charge  of  fraud  is  sustain- 
ed by  proof  which  is  abundantly  clear  and 
convincing.  Indeed,  It  la  difficult  to  see  bow 
a  disinterested  perusal  of  the  transcript  of 
the  evidence  and  the  exhibits  in  the  case 
could  lead  to  any  other  conclusion. 

tZ]  S.  Whether  or  not  lachea  will  prerent 
a  recovery  must  depend  upon  the  dream- 
stances  of  each  particular  case.  In  Romaine 
V.  Excelsior,  etc.,  Machine  Co.,  54  Wash.  41, 
103  Pac.  82,  It  is  said:  "That  the  question 
of  laches  la  this  kind  of  a  case  bears  no 
relation  to  ordinary  statutes  of  llmltatlcwi. 
where  conditions  of  others  are  not  changed 
or  the  rights  of  others  not  Impelled  lapse 
of  time,  and  that  the  principle  of  laches  stiU 
adheres  In  the  snbstance  of  equitaUe  T&et 
and  is,  therefore,  to  be  determined  by  the 
court  under  the  drcnmatances  of  each  par- 
ticular case,  has  been  the  settled  rule  of  law 
In  this  state  since  the  decision  of  the  case 
of  Oay  T.  Havermalev  27  Wash.  300^  67  Pac. 
804."  We  think  that  HcFeron  was  not  coOty 
of  laches.  It  appears  that  within  a  period 
of  four  weeks  t}me  afta  he  dIscoTered  the 
fraud  whldl  had  been  practiced  npm  htm 
suit  was  begun.  la  view  of  all  the  attendant 
facts  and  circumstances.  It  cannot  be  that  he 
la  cbargeaUe  with  laches  because  of  tbe  tax-t 
that  he  did  not  earllw  diaoover  the  fnnd. 

[S]  4.  It  was  decreed  by  the  trial  ooozt 
that  Mrs.  Shoemaker  should  reconvey  the 
property  free  and  clear  from  the  Innnn- 
brance  of  the  $6,000  mortgage  or  sofffer  a  pa- 
Bonal  Judgment  for  $1^866.66  to  be  mteced 
against  her.  We  have  beoi  cited  to  no  prin- 
ciple of  law,  and  know  of  none,  by  which  the 
entry-  of  thla  personal  Judgment  against  Mm 
Shoemaker  can  be  sustained. 

The  case  will  be  rrananded,  with  direction 
to  the  superior  court  to  modify  the  Judgmeat 
by  eliminating  the  portion  thereof  wtiidi 
provides  for  a  personal  Judgment  against 
Mrs.  Shoemaker  in  the  sum  of  $1,SS5.65.  Be- 
yond this  the  Judgment  Is  affirmed.  Mrs. 
Shoemaker  will  recover  one-half  of  tbe  ap- 
pellants'  costs  In  this  court 

MOUNT,  MORRIS,  ELLIS,  and  FUUfIB' 
TON,  JJ.,  concur. 

(7B  Wwta.  my 

SOBERS  V.  FISGHm  et  aL 

(Supreme  Court  of  WashiDgton.   May  1,  1913.) 

1.  TAXATtOH  (S  581*)— FoucLosim  OF  LiEir 
— Ooon  Faith  or  Claihant— Evideicck. 

Evidence  held  to  show  that  one  sniDg  to 
foreclose  a  lien  for  t&xes  bad  paid  the  taxes  in 
good  faith,  believing  that  be  was  the  pwner  of 
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th«  premises  on  whlcb  the  Bame  were  asBCssed 
aathorizing  foreclosure. 

[Kd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  iS  88(i,  987 ;  Dec.  Dig.  I  531.*] 
2.  JuDQKENT  (S  689»)— Res  Judicata— Qok»- 

TION8  Concluded. 

An  action  to  establish  a  legal  title  aod  ob- 
tain poBsession  of  real  estate  and  an  action  to 
foreclose  a  lien  for  taxes  assessed  against  the 
premises  are  independent,  and  an  adverse  judg- 
ment in  the  former  actkui  doee  not  bar  the  lat- 
ter action. 

[Ed.  Note.— For  otiier  eases,  see  Judgment, 
Cent  Dig.  »  1062-1066, 1100, 1101;  Dec.  Dig. 
I  588.*] 

D^nrtmeiit  1.  Appeal  Cnnn  Superior 
Court,  Bang  Conntj;  Oeo.  A.  Joiner,  Jndge. 

Action  by  Hairy  F.  Egbere  against  Ed- 
ward J.  Fischw  and  another.  From  a  Judg- 
ment for  plalntur.  defendanta  appeal.  Af- 
firmed. 

S.  D.  King,  of  Seattle,  for  appellants. 
LambutH  &  Rembert,  of  Seattle,  for  respond- 
ent 

QOSE,  J.  This  1b  an  action  to  foreclose  a 
Uen  for  taxes  which  the  plaintiff  claims  to 
liave  paid  in  good  faith,  bellevlDg  that  he 
was  the  owner  of  the  property  upon  which 
the  taxes  were  assessed.  A  decree  was  en- 
tered In  harmony  with  the  bllL  The  de- 
fendants have  appealed. 

The  appeal  presents  two  questions,  one  of 
fact  and  one  of  law:  (1)  Did  the  respondent 
pay  the  taxes  in  good  faith,  induced  by  a 
belief  that  he  owned  the  property  sought 
to  be  charged  with  the  lieu,  and  (2)  Is  he 
estopped  by  a  former  Judgment? 

[1]  1.  In  respect  to  the  first  proposition, 
the  respondent  testified  that  be  was  by  oc- 
cupation a  hotel  beeper;  that  he  had  never 
dealt  in  lands ;  that  he  knew  nothing  about 
examining  land  titles ;  that  he  did  not  pro- 
cure an  abstract  of  title  to  the  land  nor 
have  the  title  examined;  that  he  believed 
that  an  administrator's  deed  submitted  to 
him  by  his  grantor,  together  with  the  deed 
of  the  grantor,  conveyed  him  a  good  title; 
and  that  in  faith  of  that  title  he  paid  the 
taxes.  He  further  testified  that  he  bought 
the  property  through  a  friend  whom  he  bad 
known  for  years,  who  told  him,  In  effect,  that 
he  had  some  lots  upon  which  he  bad  paid 
taxes  and  upon  which  other  taxes  were  due, 
which  he  would  sell  very  cheap.  Upon  the 
faith  of  these  statements  and  the  adminis- 
trator's deed  which,  while  without  the  chain 
of  title,  is  regular  upon  Its  face,  respoudent 
purchased  the  property.  He  says  that  before 
purchasing  he  examined  the  land ;  that  there 
was  an  old  moss-covered  fence  around  it; 
but  that  apparently  no  one  was  living  upon 
it,  and  there  had  been  no  recent  cultivation. 
He  found  no  one  upon  the  premises  at  the 
time  he  examined  it.  We  think  the  court 
correctly  held  that  he  paid  the  taxes  in  good 
faith.  The  argument  made  against  lils  good 
faith  is  that  he  paid  a  small  sum  for  the 


property,  and  that  th6  administrator's  deed 
was  without  the  chain  of  title.  We  do  not 
think  he  is  concluded  by  these  /acts.  The 
fact  that  be  dealt  car^essly  does  not  neces- 
sarily impeach  his  good  faith.  It  is  not 
questioned  that  he  paid  the  taxes. 

[2]  2.  After  purchasing  the  property  and 
paying  the  taxes  Involved  in  the  suit,  re- 
spondent with  others  commenced  an  action 
In  the  superior  court  of  King  county,  alleg- 
ing that  be  was  the  owner  in  fee  of  the  land 
here  sought  to  be  charged  with  the  taxes, 
and  prayed  that  he  be  adjudged  to  be  such 
owner  and  awarded  possession  ttiereof,  and 
for  general  relief.  The  defendants  in  that 
action  appeared  and  pleaded  title  by  pre- 
scription. At  the  cirae  of  the  plaintiff's  case, 
the  defendants  therein  moved  for  "an  order 
of  nonsuit  and  for  the  dismissal  of  the  ac- 
tion,'' upon  the  ground  that  the  plaintiff  had 
faUed  to  prove  title  or  right  to  possession. 
This  motion  was  sustained  and  "Judgment 
and  decree  of  diamlssar'  was  entered.  It  la 
alleged  here  that  the  decree  "was  and  la 
upon  the  merits."  We  will  assume,  as  the 
parties  have  assumed,  that  this  was  a  Judg- 
ment upon  the  merits.  It  does  not,  however, 
present  the  question  of  res  Judicata  or  es- 
toppel by  record.  The  respondent  here,  the 
plaintiff  In  that  action,  there  relied  upon  bis 
legal  title  and  did  not  seek  to  establish  any 
lien  for  taxes  paid  upon  the  property.  There 
Is  no  splitting  of  a  cause  of  action,  as  the 
appellants  contend.  It  seems  quite  obvious 
that  there  can  be  no  estoppel  to  prosecute 
an  action  to  foreclose  a  tax  Uen  because  the 
plaintiff  had  prosecuted  a  former  action  to 
establish  his  legal  Utle  and  obtain  possea- 
slon  of  the  premises.  The  two  causes  of 
action  stand  upon  an  entirely  different  foot- 
ing. In  truth,  what  the  respondent  did  in 
the  former  action  was  to  pursue  a  remedy 
which  he  did  not  have,  and  this  doee  not.  bar 
an  action  upon  a  proper  remedy.  Belt  v. 
Washlogton  Water  Power  Co.,  24  Wash.  387, 
64  Pac.  626.  Nor  does  It  constitute  an  es- 
toppel of  record.  Thayer  v.  Harrtcan,  126 
Pac.  625;  Dunsmnlr  t.  Port  Angeles  P.  Ca, 
30  Wash.  586,  71  Pac.  9;  Snyder  v.  Harding, 
38  Wash.  666,  80  Pa&  789;  Marble  Savings 
Bank  t.  Williams,  23  Wash.  766,  63  Pac.  511; 
Long  v.  Elaenbds,  21  Wash.  28,  B6  Pac. 
933. 

In  the  Thayer  Case  a  suit  was  brought  to 
recover  an  attorney's  fee  upon  a  written  con- 
tract of  employment  He  held  that  there 
was  no  evidence  of  a  meeting  of  the  minds 
of  the  parties  on  the  subject-matter  of  the 
controversy,  hence  that  there  was  no  writ- 
ten contract  and  said:  **HaTing  failed  In 
this  action  to  establish  the  express  contract, 
he  can  stUl  maintain  another  action  upon 
the  quantum  memlt  for  the  same  services; 
The  Judgment  in  this  action  is  not  a  bar  to 
such  an  action,  since  it  requires  different 
evidence  to  establish  the  two  causes  of  ac- 
tion.   Buddress  v.  Scbafer,  12  Wash.  310, 
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41  Fac.  43."  In  the  Marble  Sevliigs  Bank 
Case  ttiis  coart  said:  "Tbe  essential  thing 
to  detraralne  la  whether  or  not  the  qoestlon 
involved  in  tbe  second  suit  was  actnally  liti- 
gated in  the  first" — and  quoted  from  an  opin- 
ion written  by  Jostlce  Brewer  in  Smith  v. 
Anld,  31  Kan.  262,  1  Fac.  828,  as  follows; 
"The  whole  philosophy  of  the  doctrine  of  res 
adjodlcata  is  smnmed  up  In  tbe  simple  state- 
ment that  a  matter  once  de<dded  Is  finally 
decided ;  and  all  the  learning  that  has  been 
bestowed  and  all  the  rules  that  have  been 
laid  down  have  been  for  the  purpose  of  en- 
forcing that  one  proportion.**  In  the  former 
case  the  question  of  taxes  was  not  made  an 
issne. 

The  decree  Is  affirmed. 

OBOW,  C.  X,  and  GHADWICK,  MOUNT, 
snd-  FAKKER,  33,  concur. 


(73  Wsah.  424} 

STATE  V.  HATCH. 
(Supreme  Court  of  Washington.   Mb;  6,  1013.) 

1.  IWroXICATINQ  IJQUOBS  (|  132*)— Wbono- 
TUL  Salb—Liq'dor  Nuisamob— Statutes— 
Bbfeah 

Rem.  &  Bal.  Code,  «  6278,  declares  that 
the  keeping  or  maintainiDg  of  any  place  in 
which  mtoxieating  liquors  are  Bold  or  given 
away  contrary  to  law,  etc.,  shall  be  a  common 
nuisance ;  while  section  6304  declares  that  all 
places  where  intoxicating  liquors  are  sold  in 
violation  of  the  proTlsions  of  the  local  option 
law  are  common  nuisances,  and  may  be  abated 
as  Bocb,  and  on  conviction  of  the  keeper  of  sell- 
iag  intoxicating  liqaon  in  violation  of  the  lo- 
cal option  law  tiie  court  shall  order  fbat  such 
nuisance  shall  be  abated  and  the  ptace  closed. 
Held  that,  since  section  6278  makes  the  keeping 
and  maintaining  of  the  place  a  nuisance,  while 
section  6304  provides  that  the  place  where  the 
liquors  are  unlawfully  sold  shall  constltote  the 
nuisance,  the  two  sections  are  not  repugnant, 
and  hence  the  tatter  did  not  repeal  the  former.. 

[iOd.  Kote.~-For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  141;  Dec  Dig.  i  132.*] 

2.  Cbihinax.  Law  ({  200*)— Fobmkb  Jkop- 
ABDT— iDBiitrrr  of  Ostensks, 

A  prior  conviction  of  accused  for  main- 
taining a  liquor  nuisance  in  a  local  option  dis- 
trict, in  violation  of  Rem.  &  Bal.  Code,  8  6278, 
was  not  a  bar  to  a  subsequent  conviction  for 
unlawfully  making  a  specinc  sale  of  intoxicat- 
ing liquor  at  the  same  time  and  place,  in  viola- 
tion of  section  6304;  tlie  offenses  not  being 
identical. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  H  847,  886-409;  Dec.  Dig.  1 
200.*] 

Department  2.  Api>eal  from  Superior.  Court, 
Whatcom  County ;  John  A.  Kellogg,  Judge. 

J.  B.  Hatch  was  convicted  of  maintaining 
a  liquor  nuisance  In  selling  liquor  In  viola- 
tion of  the  local  option  law,  and  he  appeals. 
Affirmed. 

.S.  M.  Bruce,  of  Belllngbam,  for  appellant. 
Frank  W.  Blxby  and  H.  O.  Thompson,  both 
of  Belllngbam,  for  the  State. 

MAIN,  J.  The  defendant  was  Informed 
flRalnst  in  the  superior  court  by  two  sep- 


arate Informations  filed  by  the  proseentise 
attorney  of  Wbatcmn  county.  The- Legisla- 
ture of  the  state  of  Washlngtm.  in  1909, 
passed  an  act  known  as  the  "Local  Option 
Law,"  which  provided  for  the  snbmission  to 
the  qnallfled  electors  of  a  particular  Atj, 
town,  or  district,  called  a  "nnit,"  die  question 
whether  Intoxicating  Uquora  sbAll  be  licensed 
or  pr<Albltfid.  laws  of  1909,  e.  SL  VnOa 
the  provisions  of  this  statute  an  dection 
was  held  on  November  8.  1911,  in  Femdale. 
a  city  of  the  fourth  class,  at  whldi  tiecdm 
a  majorl^  of  the  votes  were  cast  against 
license.  Fnun  the  1st  day  of  Jamiazy  thae- 
after  Femdato  becaraa  what  la  known  as  a 
dry.  unit,  and  the  sale  of  latorlfiatfng  Uqnois 
therein  tmlawfnL  As  above  stated,  Uie  de- 
fssdant  was  char^sd  by  two  InfumadoBs. 
The  information  In  cause  1,083  charged  the 
defendant  with  the  crime  of  maintaining  a 
nuisance  In  selling  and  disposing  of  Intoxi- 
cating liquors,  without  a  license,  between 
the  1st  day  of  Januanr,  1911,  and  the  3d  day 
of  February,  191L  Tba  information  In  cause 
1,085  charges  the  defendant  with  Ute  crime 
of  the  unlawful  sale  of  IntcKdcatlng  Uquots 
at  Femdale,  Wash.,  on  January  26^  1911. 
One  Information  charges  the  defeodant  with 
the  keeping  and  maintaining  of  a  nuisance; 
the  other  with  making  a  spedflc  sale  itf  liq- 
uor unlawfully.  A  Jury  being  waived,  bofli 
causes  were  tried  to  tbe  court.  Cause  1,063 
came  on  for  trial  first,  and  resulted  In  a 
Jndgmoit  of  convlctlra  and  sentence^  Im- 
mediately thereafter  cause  1,066  was  heard. 
The  defendant  interposed  In  the  latter  case 
a  plea  of  former  Jeopardy,  whi(^  was  over- 
ruled. It  was'  then  agreed  by  counsel  tiiat 
the  same  evidence  whl<ih  bad  been  beard  by 
the  court  In  trying  cause  1,083  should  be 
taken  as  evldeace  In  cause  l,OSt  wltbont  re- 
calling the  witnesses.  The  second  trial  re- 
sulted in  a  conviction  and  sentenceL  Tbe  de- 
fendant appeals.  By  stipulation  both  ap- 
[>eal8  were  consolidated,  to  be  heaid  upon  a 
single  record. 

[11  The  guilt  or  Innocence  of  the  defend- 
ant, as  a  matter  of  law,  depends  upon  the 
construction  of  certain  sections  of  differmt 
statutory  enactments.  Section  6278,  Rem.  k 
Bal.  Code  (L.  1003,  p.  32,  |  3),  provides:  "TThe 
keeping  or  maintaining  of  any  place  in  winA 
intoxicating  liquors  are  sold  or  givoi  away, 
contrary  to  law,  or  In  whidi  such  Uqnors 
are  kept  or  harbored  for  tiie  evldatt  porpose 
of  selling  or  giving  away  said  Uquora  con- 
trary to  law,  or  where  persons  ore  pomltted 
to  resort  for  the  purpose  of  drinking  Intoxi- 
cating liquors  or  where  intoxicating  liquor? 
are  kept  for  the  purpose  of  Indudng  people 
to  resort,  to  buy  or  receive  intoxicatli^  liq- 
uors in  violation  of  law.  Is  hereby  declared 
to  be  a  common  nuisance.  •  •  This 
section  makes  the  keeping  or  maintaining  of 
any  place  a  nuisance,  (1)  when  Intoxicating 
liquors  are  sold  or  given  away  contrary  to 
law.  (2)  when  such  liquors  are  kept  or  har- 
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bored  for  the  erldent  purpose  of  selling  6t 
giving  away  contrary  to  law,  (8)  when  per- 
sons are  permitted  to  resort  there  for  the 
purpose  of  drinking  Intoxicating  llQuors,  and 
(4)  where  Intoxicating  liquors  are  kept  for 
the  purpose  of  Inducing  people  to  resort  to 
the  place  for  the  purpose  of  purchasing  In- 
toxicating liquors  in  violation  of  law.  The 
portion  of  this  section  pot  quoted  and  the 
subsequent  sections  of  the  same  act  provide 
for  the  search  of  the  premises,  the  seizure 
of  the  property  used  In  distributing  liquors 
In  violation  of  the  law,  and  the  punishment 
of  the  offender.  It  was  under  the  portion  of 
the  section  quoted  that  the  defendant  was 
charged  and  convicted  in  cause  1,083. 

Section  6304,  Rem.  .&  Bal.  Code  (L.  1900, 
p.  161,  {  13),  provides:  "All  places  Where  in- 
toxicating liquor  is  sold  In  violation  of  the 
provisions  of  this  chapter  are  common  nui- 
sances, and  may  be  abated  as  such,  and  upon 
conviction  of  the  keeper  of  any  such  place 
of  the  sale  of  Intoxicating  liquor  in  violation 
of  the  provisions  hereof,  the  court  shall  or- 
der that  such  nuisance  be  abated  and  that 
such  place  be  closed  until  the  keeper,  owner, 
lessor,  lessee  or  other  person  occupying  the 
same  shall  give  bond  with  a  sufficient  surety 
to  be  approved  by  the  court  making  the  order 
In  the  peual  sum  of  one  thousand  dollars, 
payable  to  the  state  of  Washington,  condi- 
tioned that  Intoxicating  liquor  will  not  there- 
after be  sold  therein  contrary  to  the  law, 
and  will  pay  all  fines,  costs  and  damages  as- 
sessed against  him  for  any  violation  thereof, 
and  in  case  of  violation  of  any  condition  of 
the  bond  the  whole  amount  may  be  recovered 
as  a  penalty  for  the  use  of  the  county,  dty 
or  town  wherein  the  premises  are  situated." 
This  is  one  of  the  sections  of  the  local  option 
law,  and  makes  the  place  where  intoxicating 
liquor  is  sold  In  violation  thereof  a  nuisance, 
and  provides  a  method  for  its  abatement  and 
the  giving  of  a  bond  conditioned  that  the 
law  will  be  obeyed.  The  question  arises. 
Does  the  section  quoted  from  the  local  option 
law  repeal  the  section  of  the  previous  stat- 
ute under  which  the  prosecution  was  brought? 
There  is  no  express  repeal,  and.  If  repealed 
at  all,  it  must  be  by  Implication.  Repeals  In 
this  manner  are  uot  favored  by  the  law.  In 
State  T.  Blnnard,  21  Wash.  349,  58  Pae.  210, 
It  is  said:  "Section  211  does  not  repeal  sec- 
tion 210  by  any  express  words,  and,  if  the 
latter  is  repealed  by  the  former,  it  Is  re- 
pealed by  Implication,  and  such  repeals  are 
not  favored  by  the  law.  It  Is  a  well-estab- 
lished rule  of  law  that  if  two  statutes  can, 
by  any  fair  construction,  be  reconciled  with 
each  other,  neither  wUl  be  held  to  have  re- 
pealed the  other."  From  an  examination  of 
the  sections  quoted  It  will  be  seen  that  the 
former  makes  the  keeping  and  maintaining 
of  the  place  a  nuisance ;  while  the  latter  pro- 
vides that  the  place  where  sold  shall  be  a  nui- 
sance. One  deala  with  the  keeper ;  the  other 
with  the  place  kept  The  two  sectioiiB  are 
not  necMHilly  nftugnutt  and  therefine  can 


stand  together.  This  view  sustains  the  con- 
viction of  the  defendant  In  cause  l.OdS. 

[2]  In  cause  1,066  the  defendant  was  charg- 
ed with  the  specilSc  sale  of  intoxicating  liq- 
uor under  section  6302,  Rem.  ft  Bal.  Code 
(L.  1909,  p.  160,  S  11),  whidi  proTides:  "Who- 
ever shall,  either  as  principal,  agent,  clerk 
or  servant,  directly  or  Indirectly,  sell,  barter, 
exchange,  give  away  or  otherwise  dispose  of 
any  intoxicating  liquor  in  any  quantity  wliat- 
ever,  within  tlie  limits  of  a  nnlt  which  has, 
by  its  vote,  decided  agahist  the  licensing  of 
the  sale  of  intoxicating  liquor,  or  who  shall 
keep  or  have  In  his  possession  any  Intox- 
icating liquor  with  intent  to  sell,  give  away 
or  otherwise  dispose  of  such  liquor  In  viola- 
tion of  the  provi^ons  hereof,  shall,  np<Hi 
conviction  thereof,  be  fined  not  less  than 
twenty  dollars  nor  more  than  two  hundred 
dollars,  or  be  Imprisoned  in  the  county  jail 
for  not  less  than  ten  days  nor  more  than 
thirty  days,  or  be  punished  by  both  such 
fine  and  imprisonment  •  •  • "  Xhls  is 
a  section  of  the  local  option  law,  and  penal- 
izes the  sale  of  intoxicating  liquor  In  units 
where  a  majority  of  the  people  have  voted 
against  license.  It  Is  argued  that  If  the 
former  conviction  is  sustained,  then  that  is 
a  bar  to  the  second,  for  the  reason  that  a 
person  cannot  twice  be  placed  In  Jeopardy 
for  the  same  offense.  It  Is  thb  fundamental 
law  that  a  person  cannot  be  twice  punished 
or  placed  in  Jeopardy  for  the  same  offense. 
But  are  the  offenses  with  which  the  defend- 
ant was  charged  and  convicted  the  same? 
In  one  he  la  charged  with  keeping  or  main- 
taining a  nuisance ;  In  the  other  with  the 
specific  sale  of  intoxicating  liquors  In  con- 
travention of  the  law.  While  a  person  may 
not  twice  be  placed  In  Jeopardy  for  the  same 
offense,  it  does  not  necessarily  follow  that 
the  same  act  may  not  constitute  separate 
offenses.  If  it  does,  a  charge  and  conviction 
of  one  offense  does  not  bar  the  other.  The 
offenses  with  which  the  defendant  was  chaf- 
ed and  convicted  were  defined  under  different 
sections  of  the  statutory  law  of  the  state. 
It  Is  true  that  the  charges  were  sustained  by 
the  same  evidence,  but  they  were  by  the 
Legislature  made  a  Borate  and  dietlnct 
offense. 

In  Cyc.  (volume  12,  p.  28^)  the  rule  ia 
stated  In  this  language:  "The  Legislature 
may  carve  oilt  of  a  single  act  or  transaction 
several  crimes,  so  that  the  individual  may 
at  the  same  time  and  in  the  same  transac- 
tion commit  several  distinct  crimes,  in  which 
case  an  acquittal  or  a  conviction  of  one  will 
not  be  a  bar  to  the  Indictment  for  the  other." 

In  support  of  the  conviction  In  cause  1,086 
the  case  of  Mayhew  v.  City  of  Eugene,  56  &t. 
102,  104  Pac.  727,  Ann.  Cas.  1912C,  33,'  la 
very  much  in  point  In  that  -case  the  city 
of  Eugene  was  a  dry  unit  under  the  local 
option  law  of  the  state  of  Or^on.  This 
law  made  the  selling  of  intoxicating  liquors 
unlawful  In  a  dry  unit  By  ordinance  the 
city  of  EtDgoie  had  made  tlw  «"****fft<n1fff  of 
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a  place  wbere  IlqaoT  was  aoiH  In  violation  of 
law  a  Duisauce.  Mayhew,  the  defendant,  bad 
jeen  charged  and  convicted  under  ttie  local 
option  statute  with  selling  liquor  In  violation 
of  law.  Subsequently  he  was  charged  and 
convicted  under  the  ordinance  of  tbe  city 
of  Eugene  with  maintaining  a  nuisance.  The 
Question  was,  Did  the  first  conviction  bar  tbe 
second?  The  court,  in  sustaining  tbe  second 
conviction,  said:  "Much  of  what  has  been 
heretofore  said  applies  forcibly  to  tbe  de- 
fendant's next  objection,  namely,  the  failure 
of  tbe  court  to  submit  defendant's  plea  of 
former  Jeopardy  to  the  Jury.  Tbe  offense  of 
making  a  single  sale  of  liquor  is  not  identi- 
cal and  cannot  be  identical  with  that  of 
maintaining  a  nnlsance  by  carrying  on  the 
business,  and  the  plea  was  bad  on  Its  face." 

It  follows  Uiat  tbe  judgment  (xt  conviction 
la  boOi  cues  must  be  afflrmeO. 

'  MOUNT,  BLLIS,  MOBBIS,  and  VXJU^BB,- 
TOM,  33.t  concur. 

(73  WulL  410) 

STATE  T.  MOSS. 
(Snpretne  Court  of  WashiDgtoD.   Hay  6, 1913.) 

1.  AdULTEBT  (I  11*)-WITNE88EB  (|  881%*)— 

BviniKOB— Aduissibility. 

On  a  trial  for  adultery  with  C,  where  she 
testified  for  the  defeoae,  a  copy  of  a  letter 
couched  In  endearing  terms,  which  she  admitted 
writing  to  another  man  and  IntruBtiai  to  ac- 
cused anaddresaed  for  delivery,  was  admissible 
as  affeetiog  her  credibility  and  as  showing  a  de- 
gree of  intimacy  between  her  and  accused. 

[Ed.  Note.— For  other  eases,  see  Adultery, 
Cent.  Dig.  IS  20,  23;  Dec  Dig.  f  11;*  Witnev- 
es.  Dec  Big.  I  ^l^.'l 

2.  Cbihinal  Law  (S  678*)— TKiAXr-EunnoN 

BETWKBIT  Acm 

Where  there  was  evidence  of  four  acts  of 
adultery  within  one  year,  prior  to  tbe  filing  of 
the  information,  bnt  the  case  was  tried  on  the 
theory  that  the  state  relied  for  a  conviction  on 
proof  of  an  act  committed  as  alleged  oo  or 
shoot  November  SOth,  tbe  first  evidence  of  the 
commission  of  the  offense  was  directed  to  that 
specific  act  and  date,  and  the  court  in  the  ia- 
structlonB,  withont  objection,  treated  that  act 
as  the  one  necessary  to  be  proved  in  order  to 
convict,  there  was  an  election  by  the  state  to 
rely  on  that  act,  although  an  election  was  not 
demanded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |fi  1680-1K83;   Dec  Dig.  | 

8.  Cbtminal  Law  (|  772*)  —  IiraTEironoH — 
Ttin  or  OrrENBE. 

Where  the  evidence  of  adultery  relied  on 
tor  a  conviction  was  that  It  was  committed  on 
the  exact  date  charged,  and  there  was  no  other 
evidence  except  as  to  other  distinct  acts,  it  was 
error  to  charge  that  tbe  exact  time  alleged  was 
not  material,  but  that  any  time  on  or  about  the 
time  alleeed  and  within  one  year  prior  to  the 
filing  of  the  information  would  be  sufficienl^  and 
to  repeat.  In  response  to  the  jury's  request  for 
an  nplanation,  that  a  latitude  of  one  year  was 
allowed,  especially  where  the  colloquy  between 
the  court  and  the  jury  showed  that  they  did 
not  understand  that  they  could  not  convict  for 
one  of  the  other  distinct  acts,  flioce,  while  nn- 
4er  Rem.  &  Bal.  Code,  |  2060.  providing  that 
the  precise  time  need  not  be  alleged  but  that  it 
may  be  placed  at.siny  time  within  the  time  In 


which  tbe  action  nslght  bs  commenced,  tbe 
latitude  Is  usnally  allowable  in  the  proof,  time 
was  material  under  tbe  circumstances  to  idrati- 
fy  tbe  offense  and  distingniali  it  from  others 
shown  by  the  evidence. 

[Ed.  Note.— For  other  cues,  see  Criminal 
Law,  Cent  Dig.  U  1812-1814^  1816^  1817; 
Dec  Dig,  f  772.  •! 

D^artmttit  S.  Appeal  tnm  Smmlor  Coait, 
Benton  Ooanty ;  O.  R.  Holcomb,  Judsa 

OecU  A.  Mobs  was  eonvicted  of  adnltor. 
and  he  appeals.  Reversed  and  remanded. 

Moulton  A  Henderson,  of  Kennewick,  and 
H.  J.  Snively,  of  North  Taklma,  for  appel- 
lant  Linn  tt  Boyle,  of  ProBser,  for  respood- 

ELLIS,  J.  The  appellant,  a  young  man 
23  years  of  age,  was  convicted  of  the  crime 
of  adultery  with  Flwence  Oomwell,  a  woman 
35  years  old  and  wife  of  one  E.  H.  Cora- 
well.  The  Information  charged  tbe  commis- 
sion of  the  offense  on  November  30;  1911,  tn 
Benton  county.  Wash.  The  appellant  was 
a  school-tea(^er  in  charge  of  the  scbool  at 
White  Bluffs,  a  small,  unincorporated  com- 
munity In  Benton  county.  Be  boarded  with 
the  Cornwells,  and  slept  in  a  tent  near  their 
home.  There  was  evidence  tending  to  prove 
four  separate  and  distinct  commissions  of 
the  offense.  Tbe  prosecuting  witness  E.  H. 
Comwell,  the  first  witness  called  on  beha!f 
of  the  state,  testified  positively  as  to  se^g 
his  wife  and  the  appellant  In  the  act  of 
committing  the  offense  on  the  evening  of  No- 
vemt>er  30, 1911,  on  a  couch  In  the  front  room 
of  tbe  Comwell  residence.  He  testified  to 
seMng  the  same  thing  again  on  January  11, 
1912,  and  yet  again  on  February  4,  1912. 
He  made  no  complaint,  told  no  one,  but  treat- 
ed the  appellant  and  his  wife  as  usual  until 
about  March  8,  1912,  when  be  claims  to 
have  charged  his  wife  with  the  offense,  and 
on  March  lOtb  he  also  spoke  to  the  appel- 
lant about  it  One  John  Bakheit  testified 
that,  tn  the  month  of  June,  1911,  lie  wmt 
to  the  CornweU  home,  looked  through  the 
window  of  the  tent  occupied  by  the  appel- 
lant, and  thtfe  saw  him  and  Mrs.  Cornwell 
in  tbe  commission  of  the  offense.  Two  other 
witnesses  testifled  to  having  seen  certain  act\ 
of  fiamiliarit;  between  tbe  parties.  The 
court  admitted  in  evidence  a  proved  copy 
of  a  letter  couched  In  somewhat  endearing 
terms,  written  by  Mn.  Cornwell  to  another 
man,  and  intrusted  to  the  appelant  tcx  de- 
livery. We  will  review  no  further  tbe  to- 
lomlDona  evidence,  since  the  foregoing  are 
the  salient  facts  and  form  tiie  basis  of  tbe 
errors  assigned. 

{1]  It  Is  first  Cfmtended  that  tbe  oourt 
erred  in  admitting  in  evidence  the  copy  ct  tbe 
letter  above  mentioned.  It  was  admitted  on 
cross-examination  of  (Mrs.  CornweU,  who  was 
a  witness  for  the  appellant,  after  tbe  bao 
admitted  writing  the  letter  of  wUcb  It  was  a 
copy,  and  that  she  had  Intrusted  It  te  tbe 
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appellant,  una  d  dressed,  but  telling  htm  to 
whom  to  deliver  It  It  wag  admissible  on 
cross-esamlnation  as  affecting  the  credibil- 
ity of  the  witn«;s  and  as  tending  to  show 
a  degree  of  intimacy  between  the  parties. 
Underbill,  Crim.  Ev.  (2d  Ed.)  S  381;  State 
v.  Nelson,  39  Wash.  221,  81  Pa&  721.  The 
court  by  specific  instruction  limited  the  con- 
sideration of  this  letter  by  the  jury  to  the 
testimony  of  this  witness  alone,  and  as  only 
affecting  her  credlbllitj:.  We  find  no  preju- 
dicial error  in  its  admission. 

The  court  gave  the  following  Instruction: 

"No.  4.  You  are  Instructed  that  the  exact 
time  of  the  commission  of  the  alleged  of- 
fense, charged  in  the  Information,  la  not  ma- 
terial, but  any  time,  if  proven,  on  or  about 
the  time  alleged  in  the  information,  and  with- 
in one  year  next  before  the  date  of  filing  the 
information,  would  be  soOtclent  as  to  the 
time  thereof." 

"No.  11a.  Gentlemen  of  the  jury,  you  liave 
been  Instructed  that  the  state  is  not  required 
to  prove  the  exact  date  of  the  alleged  crime, 
but  the  state  is  required  to  prove  the  ex- 
act offense  charged  in  the  Information  and 
cannot  establish  the  commission  of  the  act 
charged  by  the  mere  proof  of  other  and 
similar  acts;  and  evidence  of  the  commission 
of  other  and  similar  acts  Is  only  to  be  con- 
sidered for  the  purpose  of  showing  the  prob- 
ability of  the  commission  of  the  act  charged, 
and  if  there  Is  no  evidence  of  the  commis- 
sion of  the  act  charged,  the  guilt  of  tbe  de- 
fendant cannot  be  established  by  proof  or 
offered  proof  of  other  offenses  than  the  one 
chained  in  the  information." 

[I]  While  there  was  evidence  tending  to 
prove  the  commlsalon  of  similar  offenses  on 
three  specific  dates  other  than  that  charged 
In  the  information,  and  the  appellant  did 
not  demand  an  election  as  to  which  act 
would  be  relied  upon  for  a  conviction,  the 
case  was  tried  throughout  upon  the  theory 
that  the  state  did  rely  for  a  conviction  up- 
on proof  of  the  specific  act  committed  as 
alleged  in  the  information  "on  or  about  No- 
vember 30,  1911."  Ab  stated  in  the  state's 
brief,  "from  the  b^innlng  to  the  conclusion 
of  the  case  the  state  tried  the  defendant 
for  the  offense  of  adultery  committed  accord- 
ing to  the  information  'on  or  about  November 
30,  1911.'"  Moreover,  the  first  evidence  of 
the  commission  of  the  offense  was  directed 
to  that  specific  act  and  date,  and  the  court 
in  his  instructions  treated  that  specific  act  as 
the  offense  necessary  to  be  proved  in  order 
to  a  conviction.  The  state  did  not  object 
or  except  to  the  Instruction.  Under  these 
circumstances,  no  demand  for  an  election 
was  necessary,  as  the  state  must  be  held 
to  have  voluntarily  made  its  electloiiL 

[3]  The  appellant  claims  that,  in  view  of 
this  admitted  election  by  the  st^te,  the  court 
committed  prejudicial  error  in  giving  the 
foregoing  instructions  and  afterwards  In  ex- 
plaining them  at  the  Jurors'  request  Tbe 
evidenob  as  to_  tb&  specific  commission  ot  the 


offense  chained  in  the  Information  was  that 
of  the  prosecuting  witness  that  the  act  was 
committed  on  the  exact  date  charged.  There 
Is  no  claim  of  a  mistake  In  time,  nor  evi- 
dence on  which  such  a  dalm  could  be  based. 
If  the  specific  act  charged  was  committed 
at  all,  it  was  committed  on  the  exact  date 
as  charged.  While  under  Rem.  &  Bal.  Code, 
I  2060,  tbe  precise  time  at  which  the  crime 
was  committed  need  not  be  stated  in  the  Indict- 
ment or  information,  but  may  be  placed  at  any 
time  prior  to  the  finding  of  the  indictment 
or  filing  of  the  Information  within  the  time 
In  which  the  action  may  be  commenced,  and 
while  this  latitude  is  usually  allowable  both 
In  allegation  and  proof,  still  when  an  elec- 
tion Is  made,  on  proof  of  several  acta,  to 
rely  upen  an  act  committed  at  a  specific  time, 
the  accused  can  only  be  convicted  of  the 
specific  act  constituting  the  offense  commit- 
ted at  about  that  time  and  intended  to  be 
so  designated  and  distinguished  from  other 
acts  in  evidence.  He  must  be  convicted,  if 
at  all,  of  that  exact  offense,  not  of  another 
similar  act  The  qu^tion  here  presented  is 
not  one  of  allegation,  but  of  proof  and  of 
instructions  applicable  to  the  proot  Tbe  in- 
structions should  have  been  so  worded,  and 
on  request  of  the  jury  so  explained,  as  not  to 
permit  the  jury  to  convict  the  accused  of 
any  similar  offense  committed  at  another 
time,  and  not  at  a  time  either  charged  or 
Intended  to  be  charged  in  the  Information, 
nor  sustained  alone  by  evidence  not  directed 
to  that  specific  act  The  evld«ice  as  to  the 
commission  of  other  similar  acta  va.a  not 
direct  evidence  of  the  commission  of  the 
specific  act  charged  and  selected  as  the  basis 
for  conviction,  but  was  only  evidence  of  dr- 
cnmstances  tending  to  show  a  probability 
that  the  testimony  as  to  that  specific  act  was 
true;  that  Is  to  say,  it  was  only  admissible 
and  could  only  be  considered  as  tending  to 
show  a  probability  of  the  commissioQ  of  the 
act  charged.  The  instruction  numbed  11a, 
above  quoted,  standing  alone,  was  upobjec^ 
tlonable.  It  correctly  stated  the  lawi  as  ap- 
plied to  the  facta  in  evidence.  The  Inatruo- 
tton  numbered  4,  above  quoted,  whjla  a  cos- 
rect  statement  of  the  goieral  rule>aa  applied 
to  cases  where  the  evidence  is  fooflned  to 
one  act  or  where  there  Is  no  ele<^on,  was 
misleading  when  applied  to  the  particular 
facts  in  evidence.  Standing  alon^  it  would 
Inevitably  convey  to  ,the  lay  mind  an  im- 
pression that  the  jury  would  be  justified  in 
a  conviction,  on  proof  of  any  act  of  the  kind 
chained  In  the  Information  committed  with- 
in one  year  pext  before  the  filing  of  the 
information.  It  was. thus  capable  of  a  con- 
Btru(<tlon  that  would  permit  a  conviction  for 
the  act  testified  to  by  the  witness  Bakhelt 
as  committed  in  June,  1911,  in  the  tent,  a 
different  though  similar  act  committed  at 
a  different  time  and  place  from  that  charged. 
Instruction  No.  4  was  unnecessary  and 
should  not  have  been  given.  That  the  two 
iDBtro^tiona,. -taken  togetl^er,  w^' calculated 
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to,  and  actually  did,  mislead  and  confase  the 
Jury  Is  shown  by  the  sequel. 

The  Jury  returned  to  the  courtroom  for  an 
explanation  of  instmctlon  No.  4.  The  fol- 
lowing colloquy  took  place :  "A  Juror:  Your 
honor,  we  have  come  to  the  conclusion  to  ask 
you  how  to  construe  Instructlott  No.  4.  Some 
construe  it  In  one  way  and  some  another, 
and  we  would  like  to  have  it  settled,  No.  4. 
The  Court  [addressinff  the  attorneys]:  Have 
yon  any  objectiooa?  Both  Counsel:  No,  sir. 
The  Cofurt:  I  cannot  Instruct  you  any  far- 
ther; the  law  ftnrUds  me  to  give  you  any 
different  Instructiona  after  the  case  la  closed, 
except  to  elucidate  some  of  the  Instructions. 
[The  court  re-reads  instructions  numbered 
4  and  11a.]  The  Court:  To  explain  Now  4,  It 
means  that  when  a  crindnal  offense  is  chain- 
ed, there  is  a  limit  to  the  thne  that  the  pros- 
ecution can  be  commenced  for  that  class  of 
offenses;  and  the  iufbrmatlon  chargea  a  cer- 
tain time  naually,  but  it  is  not  necessary  to 
prove  the  exact  date  that  may  be  alleged  In 
the  Information;  the  information  may  be 
incorrect  as  to  the  exact  date;  bnt  any  time, 
if  {ffoven  of  that  offense  which  they  charge, 
within  the  time  limit  will  be  Bufflclent  as  to 
the  date.  The  offoise  charged  is  capable  of 
definite  proof,  and  the  drcnmstances  sur- 
rounding It,  but  the  date  need  not  be  defi- 
nitely proven;  that  la,  the  date  alleged  in 
the  Information ;  that  is,  If  they  prove  some 
date  and  the  drcnmstances  as  charged  In  the 
information,  and  within  the  time  limited  by 
law.  A  Juror:  Does  that  mean,  If  the  offense 
Is  proven  at  any  time  within  the  year  that 
covers  the  close  of  the  specified  time?  The 
Conrt:  Tes;  but  the  state  mnst  rely  upon 
the  charge  they  preferred  in  proving  the 
case.  A  Juror:  I  mean  by  that  the  cred- 
ibility of  the  main  witness  prevlooB  to  the 
credibility  of  the  prosecuting  witness ;  If  the 
Jury  would  be  satisfied  that  the  crime  had 
been  committed  by  the  testimony  of  the  wit- 
ness previous  to  the  prosecuting  witness, 
would  that  be  sufficient?  The  Court;  I  don't 
want  to  get  any  error  In  the  record  here  by 
going  too  far.  [The  conrt  again  reads  in- 
struction 11a.]  In  other  words,  evidence  of 
other  offenses  than  the  one  charged  in  the 
information  Is  received  In  this  case  In  a  cer- 
tain way  for  the  purpose  of  showing  the 
probabilities  in  the  case,  and  only  that.  The 
offense  alleged  here  is,  as  alleged,  as  on  or 
about  November  30,  1911.  A  Juror:  In 
speaking  about  that  date,  what  latitude  will 
that  have?  The  Court:  One  year  before  the 
filing  of  this  prosecution.  [The  Jury  again 
retire.]  Mr.  Houlton :  The  defendant  ex- 
cepts to  the  form  and  the  substance  of  the 
explanation  made  by  the  court,  of  the  in- 
struction, at  the  request  of  the  Jurors,  but 
does  not  except  to  the  manner  of  giving  it 
in  open  court ;  it  being  our  purpose  to  except 
to  the  form  of  the  instruction  and  the  sub- 
stance, for  the  reason  that  It  does  not  cor- 
rectly state  tlie  law  applicable  to  the  case." 


The  conrfs  explanation  was  In  the  main 
correct,  but,  as  shown  by  the  last  question 
of  the  juror  and  the  answer  of  the  court.  It 
did  not  clear  up  the  confusion  produced  by 
the  fourth  Instruction.  The  Jury  was  by  the 
court's  answer  given  a  latitude  of  one  year 
in  which  to  find  a  time  for  the  apedOc  act, 
when  there  was  no  evidence  as  to  that  act 
on  which  such  a  latitude  could  be  predlcat 
ed.  This  tended  to  nullt^  the  whole  effect 
of  the  explanation.  There  was  no  evidence 
of  any  offense  within  the  spedfled  year,  save 
as  to  other  distinct  acts.  The  jury,  after  the 
manifest  confusion  produced  by  the  fourth 
instruction,  should  have  been  told  that  they 
could  only  convict  for  the  qcwdflC  act  charg- 
ed as  committed  on  or  about  the  date  charg- 
ed. The  admission  of  evidence  of  other  acts 
and  the  election  of  the  state  made  the  time 
fixed  by  the  only  witness  who  testified  to  the 
act  charged  a  material  fact<nr  in  moving 
that  off«is&  There  being  other  acts  In  eri- 
dence.  that  time  became  a  matslal  dream- 
stance  in  identifying  the  offense  tar  vfaidi 
the  appellant  was  tried,  as  distlngidsbed 
from  the  eridaiUary  acts  for  wtiidi  be  was 
not  tried.  The  approximate  time  thus  i»- 
came  a  part  of  the  issue.  The  dtnatlon 
thna  presented  falla  logically  within  the  pria- 
dple  announced  in  State  t.  Nela,  68  Wash. 
689^  123  Pac.  1022.  Instruction  Na  4  and 
the  court'a  explanation  assumed  that  there 
might  be  a  mistake  in  the  date,  whem  thoe 
was  no  evldettce  of  mistake  or  of  any  other 
date  of  the  ofloase  charged.  It  could  there- 
fore only  mean  to  the  Jury  that  they  might 
convict  for  the  other  trffenaa  The  prindple 
that  the  evidrace  may  narrow  Uie  ianie  so 
as  to  make  the  exact  time  a  material  factor 
is  announced  in  State  t.  King,  SO  Waaih.  312, 
&7  Pac.  247,  16  Ann.  Gas.  322.  In  that  caae 
the  defendant  was  prosecuted  for  obtaining 
money  under  false  pretenses.  The  defense 
was  an  allU.  The  state's  witnesses  fixed  the 
date  of  the  crime  as  between  the  12th  and 
16th  of  February.  We  held  that  the  date  of 
the  commission  of  the  crime  was  material, 
and  that  an  Instruction  to  the  dfect  that  the 
eiact  date  was  immaterial,  and  that  it  was 
suffldent  If  defendant  committed  the  crime 
at  any  time  within  the  period  of  three  years 
before  the  filing  of  the  Information  waa  mi»- 
leading  and  erroneous.  So  also  In  the  case 
before  us.  The  issue  was  narrowed  so  that 
the  time  became  materiaL 

Complaint  Is  made  of  the  failure  to  glre 
an  instruction  offered  by  the  appellant  on 
this  point  which,  while  correct  as  statii^ 
this  principle,  was  objectionable  in  that  it 
was  a  near  comment  upon  the  evldAice.  It 
was  properly  refused.  The  court,  however, 
having  Instructed  the  Jury  upon  this  point 
In  a  confusing  manner,  and  the  error  baTtng 
been  again  committed  In  the  court's  expla- 
nation to  the  Jury,  and  exceptions  havtnc 
been  taken  both  to  Uie  instructions  and  the 
explanation,  we  tliink  there  can  be  no  qatm- 
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Hon  tb&t  the  error  was  prejudicial  and  th&t 
a  ne^  trial  sfaonid  be  bad. 

Tfie  Judgment  Is  Tcvetaed,  and  the  cause 
remanded  for  a  new  trial. 

CROW,  0.  J.,  and  MAIN,  BC0BBI8,  and 
FDLLEBTON*  JJ^  concur. 


m  Wash.  Kf) 

DAVIS   T.  HIBBS. 
(Sapreme  Court  of  Wasbiostcm.   Maj  0,  191S.) 

1.  Action  (|  68*)— SPLrrriva  OAune  or  Ao- 
MON— Now. 

On  a  note  on  whlcb  the  maker  agreed  to 
pay  montblT  installinents  of  a  certain  amount 
each,  hlfl  obligation  was  divisible,  and  t^e  bold- 
er might  Biaintain  separate  actioni  to  recover 
the  inatanments  as  they  became  due. 

[Eld.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  il  S49-S51,  068-623 ;  Dec.  Dig.  |  ^*] 

2.  Bills  and  Notbb  <i  3M*)— Bona  Fids 

PTTRCHASEI^-'ClBOnUBTANOKS  Of  TbaNSTXB. 
Plaintiff,  who  parcbaaed  defendant's  note 
for  $248  from  th«  payee  a  day  or  two  after  It 
was  executed  for  a  consideration  of  $231,  after 
inquiry  and  informatioa  that  the  maker's  cred- 
it was  good,  and  who  notified  the  maker  of  the 
transfer,  was  a  bona  fide  holder  for  valne. 

[Ed.  Note.— For  other  caces.  see  Bills  and 
Notes,  Gent  Dig.  ||  fiOl,  905;  Dec  Dig-  S 
354.*] 

8.  JUDaUENT    (I     896*)— COXCHTBIVENBaS — 

Maitbrs  in  ISStJB. 

A  judgment  of  a  coart  of  competent  jaria- 
diction  for  plaintiff  In  an  action  to  recover  an 
installment  of  a  note,  defended  on  the  ground 
tbat  it  had  been  (Stained  by  fraud,  from  which 
DO  appeal  was  taken,  was  conclusive  of  that  is- 
•ne  m  a  subsequent  action  on  Installments  snb- 
Beqnently  due. 

fEU.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  I  1111;  Dec.  Dig.  |  60S.*] 
4.  Buxa  AND  Notes  (|  SS4*)— Amount  or 

Becotcbt— ATTtmNSTs^  Feis. 

Where  a  note  provided  that  the  maker 
would  pay  such  attorney's  fee  as  the  coort  ad- 
iodged  to  be  reasonable,  and  where  no  attor- 
ney's fee  was  allowed  in  the  first  action  to  re- 
cover Installments  due,  the  allowance  of  one 
attorney's  fee  in  a  subsequent  action  to  recov- 
er installments  subsequently  due  was  proper. 

rEd.  Note.— For- other  cases,  see  Bills  and 
Notes,  Cent  Dig.  if  1946,  1947;  Dec.  Dig.  | 
634.*] 

Department  1.  Appeal  from  Superior 
Court,  King  Connty;  J.  T.  Ronald,  Judge. 

Action  by  Charles  D.  Davis  against  W.  A. 
HIbbs.  •  Judgment  for  plaintU^  and  defend- 
ant ai^keals.  Affirmed. 

H.  a.  Foster,  of  Seattle  for  aroellant 
Bobert  U.  Jones,  of  Seattle^  fior  respondent 

MOUNT,  J.  This  action  was  broo^t  to 
recover  npon  a  promissory  note.  PUilntlfl 
had  Jadgmoit  In  tbe  court  below;  the  de- 
fendant haa  appealed. 

It  appears  that  on  November  6^  190^  the 
appellant  executed  and  delivered  to  Ransom 
A  Baker  a  promlasory  note  as  follows: 
"«247.7a  Seattle,  Wn.,  Nov.  5th,  190&  One 
year  after  date,  without  grace,  Z  promise  to 
paj  to  the  order  of  Ransom  ft  Baker,  two 


hundred  forty-sevm  and  78A00  ($247.78) 
dollara,  for  valne  recdved,  with  interest  aft- 
er maturity  at  the  rate  of  7  per  cent  per 
annum  until  paid.  Principal  and  Interest 
payable  In  U.  S.  gold  coin  at  Seattle  and  In 
case  suit  or  action  is  Institnted  to  collect 
this  note  or  any  portion  thereof,  I  promise 
to  pay  BDCh  sum  as  the  court  may  adjudge 
reasonable  as  attorney's  fee  In  said  suit  or 
action,  above  sum  Is  to  be  paid  $20.66  every 
month  commencing  Dec  S,  1908.  W.  A 
HIbbe,  329  Walker  Building."  A  day  or  two 
after  this  note  waa  made,  it  was  sold  to  tbe 
respcmdent,  Indorsed  by  Ransom  ft  Baker. 
The  flrat  Installment  became  due  on  Decem- 
ber 5,  1908;  appellant  refused  to  pay  the 
same;  and  an  action  was  begun  on  December 
20,  1908,  In  Justice  court  In  Seattle  to  coUect 
such  installment  Judgment  was  rendered  In 
favor  of  tbe  respondent  From  this  Judg- 
ment In  the  Justice  court,  an  appeal  was 
prosecuted  to  the  superior  court  of  King 
oonnty  where,  on  trial  before  a  Jury,  Jndg> 
ment  was  again  rendered  in  favor  of  the  re^ 
spondent  for  the  first  installment,  $20-65. 
No  attorney's  fee  was  allowed  or  collected. 
The  Judgment  In  that  case  was  afterwards 
paid  and  aatlsfled.  In  July,  1909,  the  re- 
spondent coDomeuced  an  action  in  the  supe- 
rior court  of  King  county  to  recover  the  In- 
stallmenta  due  at  that  tlm&  This  latter 
action  was  pending  until  May,  1910,  when 
the  respondent  brought  anotiwr  action  to 
recovMT  for  the  InstallmentB  sobeequently 
becoming  due.  These  last  two  cases  were 
consolidated  and  tried  together  to  the  court 
without  a  Jury.  On  the  2eth  day  of  May, 
1911,  a  Judgment  waa  rendered  for  the  ftUl 
amount  due  vpoa  the  not^  with  Interest  and 
costs,  and  an  attorney's  fee  of  $100.  In  the 
original  case  In  Justice  court  the  appellant 
admitted  the  making  of  the  note,  but  denied 
that  It  had  been  purdiased  by  the  respondent 
in  good  faith,  and  also  ikleaded  aflOimatively 
that  the  note  was  without  consideration,  and 
was  obtained  by  fraud,  and  that  tihere  waa 
nothing  due  upon  It  from  Oie  appellant 
This  Issue  was  decided  adversely  to  the 
peUant  in  the  original  case  tiled  In  the  Jus- 
tice court  and  appealed  and  tried  in  the  sa- 
perior  court  Thereafter,  when  the  two  sub- 
aeqnent  acttons  were  brought  for  the  balaiu!e 
due  upon  the  note,  as  above  stated,  the  same 
defenses  were  Interposed  by  the  appellant 
[1]  It  is  argued  by  the  appellant  that  the 
trial  court  in  this  action  should  have  sustain- 
ed the  demurrer  ot  the  appellant  and  hla  ob- 
Jecticm  to  the  evidence  upon  the  ground  that 
the  note  sued  upon  was  an  Indivisible  con- 
tract, and  that,  when  tbe  respondent  brought 
tbe  first  actkm,  be  could  not  Qiereafter  main- 
tain any  farther  action  upon  the  contract 
The  appellant  also  contends  Uiat  the  note 
was  obtained  without  consideration,  in  bad 
faith,  and  that  the  same  waa  obtained  from 
Uieappellant  by  fraud  of  the  original  payees. 


•VerotbaroBsssssesaiostoplfl  and  section  NUMBBR  is  Dso.  Dig.  *  Am.  Dig.  Key-Not  Series  a  R«p'r  iBdesss 


Digitized  by 


Google 


131  PACIFIC 


REFORTBB 


(Waah. 


It  1b  apparent  upon  tbe  fftce  of  the  note 
that  the  contract  Is  a  divisible  contract, 
which  was  not  the  case  in  Collins  t.  Gleason, 
47  Wash.  62,  91  Pac.  566,  12S  Am.  St.  Rep. 
891,  and  Kline  v.  Stein,  46  Wash.  646,  90  Pac. 
1041,  123  Am.  St.  Rep.  940,  reUed  upon  by 
the  appellant  In  this  case  the  appellant 
agreed  to  pay  the  note  In  monthly  install- 
ments of  f20.65  each,  commencing  December 
S,  1908.  The  rule  Is  well  settled  and  well 
stated  In  23  Cyc.  at  page  444,  as  follows: 
"The  great  weight  of  modern  authority  la 
to  tbe  effect,  however,  that  a  contract  to  do 
several  things  at  several  times  is  divisible 
in  its  nature  because,  although  the  agree- 
ment is  in  one  sense  entire,  the  performance 
Is  several,'  and  an  action  will  lie  for  the 
breach  of  any  one  of  the  stipulations;  each 
of  them  being  considered  In  la^ect  to, the 
remedy  as  a  several  contract.  Thus,  on  an 
agreement  to  pay  a  sum  of  money  by  install* 
ments,  an  action  will  lie  to  reeover  each  In- 
stallment as  It  becomes  due  as  rent  or  com- 
pensation for  personal  services,  and  it  has 
been  held  that  an  Indorser  who  is  compelled 
to  make  parments  on  a  promissoTy  note  may 
maintain  s^mrate  actions  against  a  prior 
Indorser  to  recover  each  payment  made." 
This  rule  Is  w^l  sustained  by  numerous 
ButboritieB  cltM  in  the  footnotes  to  the  text 
quoted.  There  is  no  merit,  therefore,  In  the 
contention  of  tbe  i^pellant  that  tbe  contract 
was  Indivisible. 

[I]  The  eridence  Is  clear  to  tbe  effect  that 
the  respondent  waa  k  bona  fide  bolder  for 
value.  He  pun^sed  the  note  a  d^  or  two 
after  It  was  executed,  and  paid  therefor  tbe 
anm  of  $231  "and  some  t^nts."  There  Is 
nothing  in  the  record  to  dispute  this  fact, 
except  the  mere  fact  that  respondrat,  at  tbe 
time  be  purcliased  the  note,  was  unacquaint- 
ed with  tbe  maker;  but  he  bad  Inqoired 
concerning  the  maker,  and  was  informed 
that  he  waa  a  good  risk  and  paid  bis  bills. 
Tbe  appellant  was  notified,  but  did  not  dis- 
affirm the  note  for  several  days  after  it  was 
purchased  by  the  respondmt  There  fs  no 
substantial  evidence  to  r^nt  tbe  fact  that 
the-  respondent  purchased  tbe  note  In  good 
fftltb  for  value.  He  was  an  Innocent  bolder. 

[S]  We  are  satisfied,  also,  that  In  the  last 
two  actions  tbe  frandtilent  character  of  the 
note  was  res  Judicata,  because  that  question 
was  tried  out  before  a  court  of  competent 
jurisdiction  in  the  original  action  an)ealed 
from  the  Justice  court  That  Issue  was  de- 
cided by  a  Jury  sgalnst  the  appellant  at  that 
time,  and  no  appeal  was  taken  from  that 
Judgment.  It  therefore  became  conclusive. 
The  rule  Is  stated  in  section  754,  Black  on 
Judgments,  as  follows:  "It  is  a  general  rule 
that  a  valid  Judgment  for  the  plaintiff  def- 
initely and  finally  negatives  every  defense 
tbat  might  and  should  have  been  raised 
against  the  action;  and  this  Ls  true,  not  only 
with  respect  to  further  or  supplementary 


proceedings  In  the  same  cause,  but  for  tbe 
purposef  of  every  subsequent  suit  between 
the  same  parties,  whether  founded  uikhi  the 
same  or  a  different  cause  of  action.  *A  party 
cannot  relitigate  matters  which  he  mi^t 
have  Interposed,  but  failed  to  do,  in  a  prior 
action  between  the  same  parties  or  their 
privies  in  reference  to  the  same  subject- 
matter.  •  •  ••"  See, also, 23 Cyc. p.  1295; 
Furneaux  T.  Banli,  89  Kan.  14A,  17  Fae  8% 
7  Am.  St  Bep.  541. 

[4]  It  is  also  ai^ed  by  the  appellant  that 
the  court  erred  in  allowing  an  attorney's  fee 
of  flOO  in  the  last  action.  The  contract 
provides  for  a  reasonable  attorney's  fee  to 
be  fixed  by  the  court  No  attorney's  fee  was 
allowed  In  the  first  action,  namely,  the  one 
which  was  appealed  from  the  Justice  court  to 
the  superior  court  It  was  proper,  thertfore^ 
upon  the  subsequent  action  to  allow  one  at- 
torney's fee,  which  waa  done  in  thia  case. 

We  find  no  error  in  the  record.  The  Jud^ 
ment  will  therefore  stand  affirmed. 

CROW,  a  J.,  and  and  CHAD- 

WICK,  3J^  concur. 


cn  «m 

STATB  ex  rel.  HURPHT.  Proa.  Atty-.  SU- 
PERIOR COURT  FOB  KINO  COUKTT. 

(Supreme  Court  of  Washington.    Hay  1% 
1913.) 

1.  Mandahcb  (I  4*)— Subjbot-Mattxb— Ade- 
quate Reuedt  bt  Apfkal. 

The  writ  of  mandamus  will  not  be  allowed 
to  issue  wliere  there  Is  an  adequate  remedy  1^ 
appeal  ' 

[Ed.  Note.— For  otiier  cases,  ase  MaDdanmb 
Cent  Dig.  SI  9-21,  24-B4;  Dec.  Dig.  f  4.*] 

2.  JroQifSNT   (S   217*)— CoNCLuaivsinsB— 
"Final  Judoubnt." 

Ad  order  in  a  disbarment  proceeding  that 
the  proceeding  be  dismissed  upon  failure  of  a 
third  person  to  bring  action  against  tlte  de- 
fendant therein  within  30  days  waa  not  a  final 
Judgment,  but  after  the  expiration  of  the  30 
days  it  was  necessary  to  enter  a  anbsequeot 
judgment  to  effect  a  disoUBSal,  and  subsequeDt 
orders  refusing  to  set  the  cause  for  trial,  on 
tbe  ground  that  it  had  been  dismissed  by  tbe 
first  order,  were  merely  elpresaion  of  opinions 
as  to  the  legal  effect  of  the  first  order,  not  con- 
trolling upon  the  appellate  court,  and  not  ia 
themselves  final  Judgments ;  a  "final  judgment" 
being  one  which  disposes  of  the  controverar, 
either  by  diamisaing  the  cause  before' hearing 
is  had  upon  the  merits,  or  after  trial,  by  rea- 
dering  judgment  in  favor  of  one  <nr  die  om^  of 
tbe  parties  In  the  action. 

[Bid.  Note.— FV>r  other  cases,  see  Judgment 
Cent  Dig.  |  394;  Dec.  Dig.  {  217.* 

For  other  definitions,  see  Words  and  Phrasea, 
vol.  3,  pp.  2774-^2798;   vol.  8,  p.  7663.] 

3.  Mandahus  (§  28*)— Acts  or  Judiciai.  Or- 

FICEEB— DiSCRETI  ON . 

The  Judgment  or  discretion  of  tbe  trial 
court  cannot  be  controlled  by  mandamna. 

[Ed.  Note.— For  other  casea.  see  '"■"dairm 
Cent  Dig.  I  64;  Dea  Dig.  f  28.*] 

4.  Mandauitb  (I  81*>— SuBjBor-lfATrKB— E:r- 
tebtainino  and  Proceeding  with  Cacsbl 

Where  a  trial  court,  refuses  to  proceed  to 
a  final  judgment  in  a  cause,  it  msy  be  required 
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to  do  BO  a  writ  of  mitadamut,  witbont  deter- 
miniog  how  the  cause  shall  be  disposed  of. 

[Ed.  Note.— For  other  cases,  see  Mandamas, 
Cent  Dig.  H  74,  7S ;  Dec  Dig.  {  31  •] 

S.  MAHDAinJS  (6  81*)— CONDITIONB  Pbbcb- 

DSNx— Request  fob  Disuissal. 

A  motiOD  in  a  dbbarment  proceeding  to 
set  the  cause  for  trial,  or  to  otherwise  proceed 
therewith,  those  being  the  only  two  wars  in 
which  the  court  could  proceed,  was  in  effect  a 
request  that  if  the  motion  to  set  for  trial  was 
denied  the  proceeding  should  be  dismissed,  so 
that  on  refusal  of  the  request  mandamus  might 
be  maintained  to  compel  the  court  to  proceed. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  SI  74,  75 ;  Dec.  Dig.  f  81.*] 
fi.  MaNOAUUS  (I  143*)— JUBISDIOnON— Laoh- 

■8. 

Whete  an  order  refasbog  a  motion  to  set 
a  disbarment  proceeding  for  hearing  woi  enter* 
ed  on  February  2Sth,  relator,  who  on  March 
24th  applied  for  a  writ  of  mandamus,  waa  not 
nilty  of  such  laches  aa  would  deprive  him  of 
Eia  right  to  the  writ 

[Ed.  Note.— For  other  eaiM.  Me  Mandamoa, 
Cent  Dig.  Ii  282-285;  Dec  Dig.  I  148.*] 

Department  2.  Orlgbud  appHcatlon  by  the 
State,  on  the  relation  of  JoAm  F.  Murphy, 
ProsecntliiK  Attorney  in  and  for  tbe  County 
of  Ong,  tor  a  writ  of  mandamna  to  the  Su- 
perior Court  of  the  State  of  Washington  for 
King  Oonnty  (John  BL  Hnmphrles,  Judge). 
Writ  indered  to  Issue,  dlreeUng  the  supe- 
rior court  to  take  Jurisdiction  of  a  certain 
cause  and  proceed  therewith  to  a  final  judg- 
ment 

John  F.  Muxphy  and  John  C.  Hlgglus,  both 
of  Seattle,  for  relator.  Hastings  &  Stedman, 
Gule  &  Gule,  and  Jay  0.  Allen,  all  of  Seattle, 
for  respondent 

MAIN,  J.  This  is  an  original  appUcatltm 
in  this  court  for  a  writ  of  mandamus. 

So  far  aa  now  material,  it  appears  that  a 
disbarment  proceeding  had  been  Instituted  In 
the  superior  court  of  the  state  of  Washing- 
ton, for  King  couDty,  against  Herbert  E. 
Snook,  a  duly  licensed  and  regularly  practic- 
ing attorney.  The  cause  came  on  regularly 
for  trial  on  the  27th  day  of  June,  1912. 
After  the  relator  had  made  his  opening 
statement,  the  respondent  objected  to  pro- 
ceeding further,  for  the  reason  that  it  ap- 
peared that  no  civil  action  bad  been  begun 
against  the  respondent  by  one  A.  H.  Tantow, 
with  whom  It  was  charged  the  respondent. 
In  his  transactions,  had  been  guilty  of  pro- 
f^slonal  misconduct  Thereupon  the  court 
refused  to  proceed  with  the  trial  at  that 
time  and  entered  the  following  order,  which 
was  filed  on  Jnly  3, 1912:  "It  Is  ordered  that 
the  farther  hearing  of  this  matter  be  and  the 
same  Is  hereby  postponed  and  continued  for 
the  period  of  thirty  days  from  this  date.  It 
Is  further  ordered  that  If  within  thirty  days 
from  this  date  A.  H.  Tantow  shall  Institute 
an  action  against  respondent  herein  upon  the 
matters  set  forth  in  the  complaint  In  this 
action,  then  and  In  that  event  this  action  be 
further  stayed  until  the  determination  of 


such  suit  or  suits  so  Instituted  by  the  said 
A  H.  Tantow,  but  in  case  the  said  Tantow 
should  fall  or  neglect  to  so  Instttnte  an  ac- 
tion against  the  said  Herbert  E.  Snook  upon 
said  matters,  within  the  period  of  thirty 
days  from  this  date,  then  and  in  that  event 
this  action  be  dismissed,  and  the  objection  of 
the  respondent  to  tbe  Introdnctlon  of  any  tes- 
timony be  sustained  In  such  event  Relator 
excepts  to  the  above  order  and  to  eadi  part 
thereof  on  the  ground  that  It  Is  unwarranted 
by  law,  and  exception  is  allowed.  Done  and 
ordered  this  day  of  June,  1912.  Dan- 
iel H.  Carey,  Judge." 

Thereafter  a  civil  action  was  not  begun 
by  Tantow  within  the  30  days  specified  in 
the  order,  or  at  alL  The  matter  again  came 
on  for  hearing  before  the  superior  court  on 
the  23d  day  of  November,  1912,  upon  the  ap- 
plication of  the  relator  to  set  the  cause  for 
trial,  and  the  court  thereupon  entered  an 
order  which,  so  far  as  material,  is  as  fol- 
lows: [The  court],  "being  fully  advised,  re- 
fused and  declined  to  set  the  said  cause  for 
trial  because  and  for  the  reason  of  the  order 
heretofore  made  herein  by  the  Honorable  D. 
H.  Carey,  Judge,  then  presl^ng  In  this  court, 

on  ^e    day  of  June,  1912;  and  the 

court  finding,  because  of  said  order.  It  would 
be  improper  to  set  the  case  for  trial,  as 
asked  for,  or  at  all :  Wherefore,  by  reason 
of  tbe  law  and  the  premises,  it  is  ordered 
that  tbe  motion  to  set  this  cause  for  trial  be 
and  the  same  Is  hereby  denied,  to  which  the 
relator  excepts,  and  his  exception  Is  allowed. 
Done  In  open  court  this  14th  day  of  Decem- 
ber, 1912.   H.  A.  P.  Meyers,  Judge." 

Subsequently,  and  on  the  16th  day  of  Feb- 
ruary, 1913,  the  cause  again  came  on  regu- 
larly to  be  heard  before  the  superior  court 
upon  the  application  of  the  relator  "for  an 
order  of  this  court  to  set  the  case  for  trial, 
or  to  otherwise  proceed  therewith."  There- 
upon the  court  entered  an  order,  the  ma- 
terial parts  of  which  are  as  follows:  "•  •  • 
The  court  finding  that  this  cause  came  on 
regularly  to  be  tried  before  this  court  on  the 
27th  day  of  June,  1912,  that  at  said  thne 
this  court  made  an  order  and  entered  a 
Judgment  herein  to  the  effect  that  this  cause 
should  be  continued  for  the  period  of  thirty 
days,  within  which  time  A.  H,  Tantow  should 
commence  an  action,  and  if  said  action  was 
not  so  commenced  within  said  period  of 
thirty  days  that  this  cause  should  be  deem- 
ed dismissed,  and  the  court  further  finding 
that  no  snch  action  was  commenced  by  the 
said  A.  H.  Tantow  within  said  period  of 
thirty  days  or  at  all,  but  that,  on  the  con- 
trary, the  said  Tantow  has  refused  and  de- 
clined to  commence  any  action,  and  It  fur- 
ther appearing  to  the  court  and  the  court 

finding  that  heretofore,  to  wit  on  the  

day  of  December,  1912,  tbe  relator  herein 
made  a  motion  herein  to  have  this  cause 
set  for  trial,  and  that  the  court  having 
considered  said  motion  and  the  affidavits 
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filed  In  support  tbereof  did  decide  and  liold 
that  the  order  heretofore  entered  on  the 

  day'  of  Jane,  1912,  was  8elf-«xecnt- 

ing,  and  that  this  cause  was  dismissed, 
did  enter  an  order  herein  declining  to  set 
this  cause  for  trial  at  said  time  or  at  all, 
and  the  court  again  finding  that  the  pre^ous 
orders  herein  have  fully  determined,  settled 
and  dismissed  this  cause,  does  now  for  said 
reasons  deny  the  motion  herein  to  assign 
this  case  for  trial,  to  which  the  relator  ex- 
cepts, and  his  exception  la  allowed.  Done  In 
open  court  this  25th  day  of  February,  1913. 
John  E>.  Humphries,  Judge." 

Following  this,  and  on  March  24,  1913,  the 
relator  herein  filed  his  application  In  this 
court,  praying  for  a  writ  of  mandamus  di- 
rected to  the  Honorable  John  E.  Humphries, 
as  Judge  of  the  superior  court,  commanding 
.  blm  to  set  the  cause  for  trial,  or  to  other- 
wise proceed  therewith. 

[1]  The  respondent  contends  that  the 
aboTe-mentloned  orders  were  final  Ju^ments, 
and  that  the  relator's  remedy  la  by  appeal. 
The  relator  contends  that  none  of  the  above 
orders  were  final,  and  that  he  has  no  right 
of  appeal  therefrom.  These  respective  con- 
tentions present  the  principal  question  to  be 
determined  upon  this  application,  which  Is, 
Haa  a  final  judgment  been  entered  in  the 
cause? 

It  is  clear  that.  If  any  one  of  the  orders 
al>ove  referred  to  is  In  effect  a  final  Judg- 
ment, there  Is  an  adequate  remedy  by  ap- 
peal therefrom,  and  In  that  event  the  writ 
of  mandamus  should  be  withheld. 

In  State  ex  rel.  Ught  Co.  v.  Superior  Court, 
20  Wash.  502,  55  Pac.  933,  it  Is  said;  "But, 
in  addition,  it  plainly  appearing  that  there 
is  an  adequate  remedy  by  appeal,  we  take 
this  opportunity  of  announcing  the  law  of 
this  state  to  be  that  extraordinary  writs  of 
this  character  [mandamus]  will  not  be  al- 
lowed to  issue  when  there  is  an  adequate 
remedy  at  law." 

[2]  A  final  Judgment  is  one  which  disposes 
of  the  controversy,  either  by  dismissing  the 
cause  before  hearing  is  had  upon  the  merits, 
or  after  trial,  by  rendering  Judgment  In  fa- 
vor of  one  or  the  other  ot  the  parties  to  the 
action. 

In  Cyc.  (volume  2!3,  p.  672)  it  is  said: 
"Judgments  may  be  either  final  or  inter- 
locutory. A  final  Judgment  is  one  which  dis- 
poses of  the  case,  either  by  dismissing  it 
before  a  hearing  is  had  upon  Its  merits,  or 
after  trial,  by  rendering  Judgment  either  in 
favor  of  plalntlfF  or  defendant  An  Inter- 
locutory Judgment  is  one  which  determines 
some  preliminary  or  subordinate  point  or 
plea,  or  settles  some  step,  question,  or  de- 
fault arising  in  the  progress  of  the  cause, 
but  does  not  adjudicate  the  ultimate  rights 
of  the  parties.  No  judgment  is  final  which 
does  not  determine  the  rights  of  the  par- 
ties." 

The  first  of  the  three  orders,  that  entered 
on  July  8,  1912.  provides  ttiat  the  action  be 


dismissed  upon  the  happening  of  a  cootla- 
gency  which  may  or  may  not  occur.  It  ap- 
pears to  be  well  settled  by  the  authorities 
that  an  order  of  this  character  Is  not  a  final 
Judgment;  but  after  the  happening  of  the 
event,  or  the  failure  of  the  event  to  happen, 
upon  which  the  cause  was  to  be-  dismissed, 
it  is  necessary  to  enter  a  snbsegoent  Judg- 
ment of  dismissal. 

In  Jones  v.  Craig,  127  U.  S.  213.  8  Sop. 
Ct  1175,  82  Xj.  Ed.  147,  an  ord»  had  been 
entered,  providing  that  If  within  15  days  the 
plaintiff  In  the  action  bring  Into  court  tbe 
amount  of  a  note  and  mortgage,  with  inter- 
est thereon,  together  with  taxes  paid  upon 
certain  land,  that  In  that  event  the  defendant 
be  restrained  from  the  farther  prosecution 
of  an  ejectment  action;  but  if  the  plaintiff 
should  fail  to  bring  the  mmiey  into  conrt 
within  the  time  specified  it  was  provided 
that  the  bill  of  complaint  be  dismissed.  The 
court.  In  passing  upon  the  question  as  to 
whether  the  order  amounted  to  a  final  Judg- 
ment, used  this  language:  "This  court,  how- 
ever, has  no  Jurisdiction  of  the  case  as  it 
stands,  because  the  order  just  cited  is  not 
a  final  decree.  Something  yet  remains  to  be 
done  in  order  to  make  It  such,  and  that  ac- 
tion depoids  upon  whether  or  not  the  oom- 
plalnants  will  comply  with  the  order  to 
bring  In  the  sum  due  on  the  mortgage.  If 
that  order  is  complied  with,  then  a  decree 
should  be  made,  upon  the  hypothesis  on 
which  the  order  was  made,  in  favor  of  the 
complainants  In  the  bill,  and  quletlns  th^ 
title.  If,  however,  the  mon^  Is  not  brou^t 
Into  court,  then,  according  to  tlie  theory  of 
the  order,  the  bill  of  complaint  should  be 
dismissed.  But,  even  assuming  the  ri£ht  of 
the  court  to  mal^e  the  order,  as  well  as  its 
validity,  the  drcamstancea  under  which  the 
bill  of  complaint  is  to  be  dismissed  or  Uie 
relief  granted  to  the  complainants  named 
therein,  and  the  sum  to  be  paid,  are  mattn^ 
which  are  yet  to  be  determined,  whl(di  may 
turn  out  either  one  way  or  the  other,  and 
whidi,  when  ascertained,  will  be  the  founda- 
tion for  a  final  decree."  To  the  same  effect, 
see  Ude  v.  Park,  132  Ala.  222,  31  South.  360 ; 
Robertson  v.  Montgomery  Association,  140 
Ala.  320,  37  South.  241 ;  Stratton  t.  Dewey, 
79  Fed.  32,  24  C.  O.  A,  435. 

The  inquiry  then  arises  whether  either  of 
the  subsequent  orders  was,  In  effect,  a  final 
judgment  and  operated  to  dismiss  the  action. 
In  the  first  of  these,  that  of  December  14, 
1912,  the  court  finds  that  by  reason  of  the 
previous  order  it  would  be  improper  to  set 
the  case  for  trial;  and  therefore  the  motion 
was  denied.  The  last  of  the  three  orders, 
that  of  February  25,  1913,  provides  that  in 
the  opinion  of  the  superior  court  the  two 
previous  orders  had  determined,  settled,  and 
dismissed  the  cause,  and  for  that  reason 
the  motion  to  set  the  cause  for  trial  was 
denied.  In  neither  of  the  latter  orders  can 
there  be  found  oiterative  words  which,  hi 
their  effect  change  the  atatos  of  the  actlUL 
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It  Is  plain  tbat  neither  of  these  orders  dis- 
poses of  the  case.  l"hey  ar^  In  effect,  the 
expression  of  an  opinion  on  the  part  of  the 
court  as  to  the  legal  effect  of  the  first  order. 
This  expressed  opinion  as  to  the  legal  effect 
of  a  previous  order  or  orders  Is  not  con> 
trolling  upon  the  appellate  court 

In  Bobertson  t.  Montgomery  B.  B.  Ass'n, 
140  Ala.  320.  37  South.  241,  It  Is  said:  'The 
order  or  decree,  that  the  motloo  to  dismiss 
the  bill  for  want  of  eqni^  Is  well  made  and 
Is  sustained,  and  unless  complainant  amends 
the  bill  80  as  to  give  it  equity  in  two  days 
after  the  enrollment  of  this  decree  the  bill 
shall  stand  dismissed,'  is  not  a  decree  dis- 
missing the  bill  which  will  support  an  ap- 
peal. Llde  T.  Park,  132  Ala.  222,  31  South. 
360.  The  further  deliverance  of  the  chan- 
cellor that  'It  Is  decreed  that  the  lUiiig  of 
the  amendment  by  complainant  on  April  13, 
1904,  operated  a  dlssolntlon  of  the  Injunc- 
tl<m'  Is  not  a  decree  dlssolTlng  the  injunc- 
tlon.  It  ia  no  more  than  the  expression  of 
the  tiuuiceUor'8  opinion  as  to  the  effect  of 
the  amendment.  If  that  opinion  is  correct, 
the  complainant  dissolred  his  own  Injunction. 
If  the  amendmrait  did  not  hare  the  effect  to 
dissolTe  the  injunction,  tben  haa  been  no 
dissolution  of  it" 

It  Is  dear  that  none  of  the  orders  were,  in 
legal  cAect,  a  final  Judgment  Then  was 
nothing  from  which  the  r^tor  could  appeal. 
Hence  his  remedy  must  be  by  applicatlott 
for  a  writ  of  mandamus  requiring  the  trial 
court  to  proceed  with  the  cause  to  a  final 
Judgment 

[3,4]  It  is  argued,  however,  that  the.  Is- 
tniance  of  the  writ  will.  In  effect,  control  the 
Judgment  or  discretion  of  the  trial  court 
upon  the  merits,  and  that  this  is  not  the 
function  of  the  writ.  It  ia  true  that  the 
Judgment  or  discretion  of  the  trial  court 
cannot  be  controlled  In  a  proceeding  of  this 
ctaaracto'.  But  if  the  trial  court  refusee  to 
proceed  to  a  final  Judgment  In  a  cause  It 
may  be  required  to  do  so  by  a  writ  of  man- 
damns.  It  is  not  the  office  of  the  writ  to 
determine  how  the  cause  sliall  be  disposed 
of,  bnt  it  is  its  function  to  require  the  court 
to  make  some  final  disposition  thereof.  State 
ei  rel.  Bank  v.  Superior  Court,  14  Wash.  686, 
45  Pac.  670 ;  State  ex  rel.  Romano  v.  Vakey, 
43  Wash.  IS,  85  Pac  990,  9  Ann.  Cas.  1071. 

In  the  first  of  these  cases  it  is  said:  "Be- 
Hpondent  insists  that  to  grant  the  writ  pray- 
ed for  would  be,  in  effect,  to  control  the 
discretion  of  the  trial  court,  and  to  compel 
It  to  decide  a  question  submitted  to  it  In  a 
particular  way,  and  that  the  court's  discre- 
tion cannot  be  thus  controlled  by  mandamus. 
But  It  Is  a  sufficient  answer  to  this  propose 
rion  to  observe  that  the  court  did  not  poRsess 
discretionary  authority  to  stay  the  proceed- 
ings indefinitely  for  the  cause  shown,  and  In 
such  cases,  there  being  no  remedy  by  ap- 
peal, the  appellate  court  will  award  a  man- 
damus in  the  nature  of  a  procedendo  to  com- 


pel the  trial  court  to  proceed  with  the 
caus&" 

[5]  It  is  contended  that,  where  the  trial 
court  refuses  to  proceed  with  the  action,  the 
writ  of  mandamus  will  not  Issue  to  compel 
him  to  proceed,  in  the  absence  of  a  request 
having  been  made  that  the  action  be  dis- 
missed; and  in  support  of  this  proposition  the 
case  of  State  ex  rel.  Piper  v.  Superior  Court, 
45  Wash.  196,  87  Pac  1120,  is  cited.  In  that 
case  the  court  declined  to  proceed  with  the 
cause,  and  motion  for  new  trial  was  made 
and  denied.  Thereupon  an  application  was 
made  to  this  court  for  the  writ  And  it  was 
there  held  that,  inasmuch  as  no  application 
had  been  made  to  the  court  to  enter  a  Judg- 
ment of  dismissal,  a  sufficient  showing  had 
not  been  made.  That  case  is  distinguishable 
from  the  present  case  in  this:  Here  the  re- 
lator moved  the  court  to  set  the  cause  for 
trial,  or  to-otherwise  proceed  therewith.  The 
court  refused  to  set  the  case  for  trial,  and 
did  not  proceed  otherwise.  Tha«  were  but 
two  ways  open  in  which  the  court  could  pro- 
ceed; the  one  being  a  final  detwmlnatlon  of 
the  case  on  the  merits,  the  first  step  In  which 
would  be  the  setting  of  the  case  for  trial, 
and  the  other  to  enter  a  Judgment  of  dis- 
missal. The  language  of  the  motion,  "or 
otberwtoft  proceed  therewith,"  was  therefore. 
In  ^ect,  a  request  to  the  court  to  dismiss 
the  action.  If  the  request  to  set  the  cause  for 
trial  were  d^led. 

[<]  Finally,  It  is  urged  that  the  relator 
has  been  guilty  of  laches.  The  last  of  the 
three  orders  was  entwed  on  the  25th  day 
of  February,  1913.  On  March  24th  thereaft- 
er the  present  application  was  made.  We 
think  the  contention  that  the  relator  has 
been  guilty  of  laches  which  would  deprive 
him  of  the  right  to  the  writ  is  without 
merit 

The  writ  will  issue  directed,  to  the  superior 
court  of  the  state  of  Washington,  for  King 
connty,  and  the  Honorable  John  E.  Hom- 
phries,  as  one  of  the  Judges  thereof,  to  take 
Jurisdiction  of  the  cause  and  proceed  there- 
with to  a  final  Judgment 

CBOW,  G.  J.,  and  ELLIS.  PARKER,  and 
MOUNT,  JJ.,  concur. 


(73  Warti.  301) 

STATE  ex  reL  MUBRAT  t.  HERDLIGK 
et  aL 

(Supreme  Court  of  Washington.         1,  1918.) 

EWKEMT  DouAin  (I  245*)— Ooicpe:«8ATion— 
TiUE  FOB  Patkemt— Statutes. 

Under  Rem.  &  Bal.  Code.  S  7817,  prorid- 
ing  that  a  city  taking  possession  of  any  prop- 
erty or  doing  damage  ia  proceeding  with  any 
improvement,  the  compensation  for  which  is  to 
be  paid  from  the  proceeds  of  a  special  assess- 
ment, may  advance  from  ita  general  fands  or 
any  available  money  the  amount  of  the  assess- 
ment and  pav  It  to  the  owner  or  Into  court 
and  section  7816  providing  that,  at  any  time 
within  two  months  from  final  determination  on 
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appeal,  a  dty  may  di^contliiTie  condemnation 
■proceedings  before  payment  hj  paying  all  tax- 
able costfl  to  tbat  time,  an  owner  wboee  prop- 
erty has  been  condemned  by  jndgmeat,  bat  not 
actually  taken,  is  entitled  to  Batiafacdon  of  the 
jndgmeot  without  waiting  until  the  ftsaeaament 
fund  is  collected,  where  the  time  to  appeal  or 
abandon  has  passed. 

[Ed.  Note.— For  otber  cases,  see  IShninent  Do- 
main, CenL  DiK.  I  637;  Dec  Dig.  |  245.*] 

Department  1.  Apiieal  from  Snperior 
Cknirt,  Spokane  Coon^;  B.  K.  Fendergast, 
Judge. 

Mandamus  by  the  State,  on  the  relatiOD  6t 
William  Hurray,  against  Jared  Berdllck  and 
others.  Judgment  for  relator,  and  defend- 
ants appeal.  Affirmed. 

ThoB.  P.  Ferry,  of  HlUyard,  Wm.  B.  Blch- 
ardsoD,  of  Spokane,  for  appellants.  Belt  & 
Powell,  of  Spokane,  for  respondent. 

MOU^JT,  J.  This  appeal  Is  from  a  judg- 
ment in  mandamus  requiring  the  appellants 
to  issue  a  warrant  upon  the  general  fond 
of  the  city  of  HlUyard  In  satiBfactton  of  a 
Judgment  In  condemnation  In  favor  of  the 
relator. 

It  appears  tbat  on  March  22,  1912,  a 
judgment  In  condemnation  was  entered  In 
favor  of  the  relator  for  $1,174.25  for  prop- 
erty which  the  dty  desired  to  take  from 
the  relator.  Thereafter  the  dty  of  HlUyard 
took  no  further  proceedings.  After  the  ex- 
piration of  two  months,  the  relator  satisfied 
the  Judgment  of  record,  and  applied  to  the 
clerk  of  said  dty  for  a  warrant  upon  the 
general  fnnd  of  the  dty  in  payment  of  the 
judgment  The  dty  refused  to  issue  the 
warrant,  when  this  action  was  brought. 

The  only  question  presented  upon  this  ap- 
peal is  whether  the  dty  may  be  required 
to  Issue  Its  general  fund  warrant  as  demand- 
ed by  the  relator.  The  appellant  contends 
that  under  section  7817,  Rem.  &  Bal.  CoQe, 
relator  Is  not  entitled  to  the  warrant  prayed 
for.  That  section  provides:  "If  any  city 
or  town  shall  desire  to  take  possession  of 
any  property  or  do  any  damage  or  proceed 
with  any  improvement,  the  compensation  for 
which  is  to  be  paid  for  in  whole  or  in  part 
by  the  proceeds  of  spedal  assessment  under 
this  act,  It  may  advance  from  its  general 
funds,  or  any  moneys  available  for  the  pur- 
pose, the  amount  of  the  aaseBsments  afore- 
said, and  pay  the  same  to  the  owner  or  Into 
court,  as  herein  provided,  reimbursing  itself 
for  moneys  so  advanced  from  the  spedal  as- 
sessments aforesaid.  ♦  •  It  Is  con- 
tended that,  because  the  dty  has  not  actual- 
ly taken  the  property,  It  cannot  be  required 
to  make  compensation  therefor  under  this 
statute.  Section  7816,  Rem.  &  Bal.  Code, 
provides :  "At  any  time  within  two  months 
from  the  date  of  rendition  of  the  last  judg- 
ment awarding  compensation  for  any  such 
Improvement  in  the  superior  court,  or  if 
any  appeal  be  taken,  then  within  two  months 


after  the  final  determination  of  title  appeal 
in  the  Supreme  Court,  any  such  may 
discontinue  the  proceedings  by  ordinance 
passed  for  tbat  purpose  before  mflWng  pay. 
ment  or  proceedii^  with  the  Improv^nent  by 
paying  or  depositing  in  court  all  taxable 
costs  incurred  by  any  parties  to  the  pro- 
oeedii^  np  to  tbe  time  of  sucSi  dlscontinii- 
ance.  •  • 

It  Is  conceded  in  this  case  that  the  dty  did 
not  abandon  the  proceedings,  and  no  appeal 
was  taken  from  the  judgment  Clearly, 
therefore,  under  the  rule  In  State  ex  reL 
Donofrlo  v.  E;umes,  34  Wash.  347,  75  Pac 
348,  the  relator  was  entitled  to  the  warrant 
demanded  in  this  case;  for  there  we  said: 
"It  is,  however,  urged  that  the  dty  has  not 
yet  taken  possession  of  the  condemned  prop* 
erty,  tbat  appellants  have  had  the  benefit 
of  the  use  thereof  and  should  therefore  not 
recover  interest  u[>on  tbdr  award.  Section 
822,  Bal.  Code,  provides  that  the  dty  may, 
within  two  months  from  the  date  of  the  con- 
demnation judgment,  if  no  appeal  be  taken, 
discontinue  the  proceedings  and  pay  the 
costs.  Not  having  so  discontinued  the  pro* 
ceedlng  in  question,  it  must  be  held  that  tbe 
dty  has  elected  to  abide  by  the  award  and 
appropriate  tbe  property.  It  follows  that 
since  the  expiration  of  said  two  months* 
period  the  appropriation  has  been  complete, 
with  the  exception  of  actual  saUsfaction  of 
the  judgment  and  taking  possession  by  the 
dty,  which  it  was  at  liberty  to  do  at  any 
time.  The  proceeding  has  therefore  resulted 
in  an  obligation  which  is  binding  upon  the 
dty,  and  from  which  It  may  not  withdraw, 
at  least  not  without  consent  of  tbe  property 
Judgment  holders."  This  Is  conclusiTe  of 
the  question  presented  here.  The  fact  that 
the  dty  has  not  taken  actual  possession  of 
the  property,  and  the  fact  that  tbe  dty  In- 
tends that  the  improvement  shall  be  paid  for 
out  of  a  spedal  improvement  fund,  does 
not  require  the  relator  to  wait  tor  his  money 
until  such  improvement  fund  is  collected. 

The  lower  court  was  dearly  rigfa^  and  the 
Judgment  is  therefore  affirmed. 

CROW,  0.  J.,  and  PARKEB  and  OHAD- 
WICK»  JJ^  concur. 


m  wuh.  on 

MUTUAL  BOMB  ASS77  t.  JOE'S  BAT 
TBADINQ  CO. 

(Supreme  Court  of  Washington.   May  7,  1913^ 

COBPoaATIONS    (f  499*}— LZCEHSK— RlOHT  OT 

Aon  ox. 

Under  Rem.  &  Bal.  Code,  |  3714,  provid- 
ing that  every  corporation  ahall  pay  a  lionise 
fee  based  on  its  capital  stock,  and  section  3715, 
providing  tbat  no- corporation  ^all  be  permit- 
ted to  bring  any  action  without  proving  that 
it  has  paid  its  annual  license  last  due^  a  cor- 
poration which  had  no  capital  stock  was  not 
required  to  pay  any  license,  and  coold  maintabi 
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an  action  withoat  proof  of  payment  of  andi 
fee. 

[Ed.  Note. — For  other  cases,  see  Goiporations, 
Cent  Dig.  H  1910,  1911.  1913-191»,  2030; 
Dec  Dig.  I  ^.•] 

Department  2.  Appeal  from  Snperlor  Court, 
Pierce  County ;  M.  1^  Clifford,  Judge. 

Action  by  the  Mutual  Home  Association 
against  the  Joe's  Bay  Trading  Company. 
From  a  judgment  sustaining  a  demurrer  to 
the  complaint,  plaintiff  aj^peals.  Reversed 
and  remanded,  with  directions. 

Jas.  J.  AndmKHi,  of  Tacoma,  for  anptilut 
Land  &  Land,  of  Tacoma,  for  reapondoit 

MAIN,  J.  This  action  Is  brought  for  the 
purpose  of  recovering  the  reasonable  rental 
value  of  the  premises  owned  by  the  plaintiff, 
bat  occupied  by  the  defendant 

To  the  plalntitTs  third  amended  complaint 
a  demurrer  was  interposed  and  sustained 
by  the  trial  court  Thereupon  the  plaintiff 
elected  to  stand  upon  Its  complaint  and  re- 
fused to  plead  further.  The  action  was  dis- 
missed. The  appeal  follows. 

The  appellant,  in  its  third  amended  com- 
plaint, attempts  to  plead  two  causes  of  ac- 
tion, separately  stated.  It  Is  therein  alleged 
that  the  appellant  Is  a  corporation,  organized 
under  and  by  virtue  of  the  laws  of  the  state 
of  Washington  providing  for  the  Incorpora- 
tion of  benevolent  sclentlfl<^  charitable,  or 
temperance  societies;  that  the  same  is  not 
organized  for  pecuniary  profit;  and  that  It 
has  no  capital  stock.  There  is  also  set  out 
in  the  complaint  a  copy  of  the  artidee  of 
Incorporation,  and  from  an  inspection  it 
appears  that  nowhere  In  the  articles  is  it 
provided  that  the  corporation  shall  have  a 
capital  stock.  It  Is  not  alleged  as  a  part  of 
either  cause  of  action  that  the  appellant  has 
paid  Its  annual  license  fee  last  due. 

The  sole  point  at  Issue  here  is  the  ques- 
tion whether  or  not  a  cause  of  action  is  stat- 
ed In  the  third  amended  complaint  without  al- 
lying the  payment  of  the  last  annual  li- 
cense fee.  If  the  appellant  is  required  to 
pay  an  annual  license  fee  before  it  is  permit- 
ted to  maintain  an  action,  it  must  be  by  rea- 
son of  a  atatatory  requirement  Aside  from 
statute  Vbexe  wonld  be  no  ncih  dat;  resting 
upon  it 

By  section  3714.  Rem.  &  BaL  Code,  It  is  pro- 
vided: "Every  corporation  incorporated  under 
the  laws  of  this  state,  and  every  foreign  corpo- 
ration having  Its  articles  of  incorporation  on 
file  in  the  office  of  the  secretary  of  state,  shall, 
on  or  before  the  first  day  of  July  of  each 
and  every  year,  pay  to  the  secretary  of  stat^ 
for  the  use  of  the  state,  the  following  license 
fees:  Every  corporation  having  a  capital 
stock,  fifteen  dollars.  •  •  • "  And  section 
3715  provides:  "No  corporation  shall  be  per- 
mitted to  conmience  or  maintain  any  suit, 
action  or  proceeding  In  any  court  of  this 
8tat«,  without  ailing  and  proving  that  it 


has  paid  its  annual  license  fee  last  due. 
•  •  •  "  Section  8715  is  general  In  its  terms, 
and  provides  that  no  corporation  shall  com- 
mence or  maintain  an  action  without  alleg- 
ing and  [moving  tiie  payment  of  the  annual 
license  fee  last  due.  It  Is  necessary,  then, 
to  determine  the  amount,  if  any,  of  the  li- 
cense fee  fixed  by  statute.  The  section  first 
above  quoted  requires  that  every  corporation 
having  a  capital  stock  pay  an  annual  license 
fee  in  the  sum  of  $15  on  or  before  the  1st 
day  of  July  of  each  and  every  year.  While 
the  language  of  this  section  Is  broad  and 
comprehensive  in  Its  opening,  yet  in  its  ap- 
plication It  Is  limited  by  the  provision  which 
fixes  the  amount  of  the  fee.  There  is  no 
provision  therein  which  fixes  the  amount  of 
any  annual  license  fee  for  a  corporation 
which  does  not  have  a  caidtal  stock.  In  the 
absence  of  the  amount  of  the  fee  being  fixed 
in  the  statute,  it  is  clear  that  none  can  be 
demanded.  The  appellant,  in  its  complaint 
alleges  that  It  Is  organized  without  capital 
stock;  and  the  articles,  a  ct^y  of  which 
is  set  out  titereln,  confirm  this  allegation. 
These  sections  of  the  statute  not  b^g  ap- 
plicable to  the  aK>ellant  corporation,  the 
court  erred  in  sustaining  the  demurrer  to  the 
causes  of  action  set  out  in  the  third  amended 
complaint  Ellensburg  No.  20  t.  OolUna,  68 
Wash.  94,  122  Pac.  602. 

The  judgment  will  be  reversed  and  the 
cause  remanded,  with  direction  to  the  sn- 
perlor court  to  orerrtQe  the  ieaamet. 

CROW,  a  J.,  and  ELLIS,  FTTLLDBTON, 
and  MORRIS,  JJ^  eoncar. 


OS  Wadu  SU) 
NILSSON  T.  McDOLB  at  aL 
(Suprone  Court  ot  Washlagton.  May  1, 1913.) 

1.  Pabtnebshif  (S  4e*)~Sl9rABLiamciHT— 
Evidence— Decu^ations  of  Pabtkxbs. 

Where  plaintiff  sued  two  persons  as  part- 
ners and  both  denied-  the  existence  of  the  part- 
nership, evidence  of  declarationfl  by  each  at  dif- 
ferent times  to  different  persons,  in  the  absence 
of  the  other,  that  a  partnership  relation  existed 
between  them  was  admissible  against  both  to 
establish  a  partnership. 

[Ed.  Note-— For  other  cases,  see  Partnership, 
Cent  Dig.  U  67-73 ;  Dec  Dig.  |  49.*] 

2.  Pastnebship  (i  49*)—RE)C0TBHE8a— Er- 

FECT. 

Where  plaintiff  sold  goods  to  an  alleged 
firm  in  1010  and  1911,  declarations  by  defend- 
ants, made  In  1908  and  1909.  that  they  were  in 
parbiershlp  were  not  objectionable' for  remote- 
ness, under  the  rule  that,  where  a  partnership 
is  proved  to  exist  at  one  time,  it  Is  presumed  to 
continue,  bo  long  as  the  parties  do  the  same 
bosisesB  In  the  same  war  and  In  the  same  gen- 
eral locality,  and  hold  themselves  out  as  part- 
ners and  are  dealt  with  as  such. 

[EM.  Note.— For  other  cases,  see  Partnership. 
Cent  Dig.  IS  67-7S;  Dec  Dig.  %  49.*] 

Department   1.    Appeal   from  Superior 
Court,  Columbia  County;  Thos.  Neill,  Judg& 
Action  by  Lars  Nllsson  against  O.  W.  Mc- 
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Dole  and  another.  Judgment  tor  plaintiff 
for  part  of  the  relief  demanded,  and  he  ap- 
peals.   Bermed.  and  new  trial  granted. 

T.  P.  Qoae^  of  Walla  Walla,  and  A.  F.  Ap- 
pleton,  of  Dayton,  for  appellant.  F.  A.  Gar- 
recht,  of  Walla  Walla,  and  Hardy  E.  Hamm, 
of  Dayton,  for  respondoits. 

MOUNT,  J.  The  plalntlCt  brought  this  ac- 
tion to,  recover  upon  three  B^iarate  bills  for 
goods,  wares,  and  merchandise  allied  to 
have  been  sold  to  the  defendants  as  a  co- 
partnership. Two  of  these  bills  weve  assign- 
ed to  the  plaintiff.  The  complaint  alleged 
that  the  defendants  were  copartners  In  the 
years  1910  and  1911  at  the  time  the  goods 
were  so  sold  to  them.  It  is  also  alleged  that 
the  goods  80  sold  were  of  the  reasonable  ral- 
ue  of  9690.42,  no  part  of  whitA  has  been 
paid.  The  defendants  answered  scvarat^y. 
O.  W.  McDole  admitted  the  purchase  of  the 
goods  upon  hts  personal  account  and  denied 
the  value  as  allied.  He  dented  that  A.  S. 
McDole  was  a  partner  and  alleged  that  the 
defendant  A.  S.  McDole  was  his  son  and 
worked  for  him  for  hire,  and  was  to  receive 
as  pay  for  such  work  one-fourth  of  the  crop 
grown  upon  certain  lands.  The  defendant 
A.  S.  McDole  denied  that  he  was  a  partner 
of  his  father,  and  denied  all  of  the  allega- 
tions of  the  complaint.  He  also  alleged  that 
he  was  working  for  hire  for  his  father  and 
was  to  receive  as  pay  one-fourth  of  the  crop 
upon  certain  lands,  l^ls  new  matter  was 
denied  by  reply.  The  case  was  tried  to  the 
court  and  a  jury.  After  all  the  evidence  was 
Introduced,  the  Jury  found  a  verdict  against 
O.  W.  McDole,  but  in  favor  of  the  defendant 
A.  S.  McDola  A  judgm^t  was  entered  ac- 
cordingly. 

[1]  The  appellant,  at  the  trial,  sought  to 
khow  a  copartnership  relation  existing  be- 
tween the  defendants  in  1908,  prior  to  the 
time  the  goods  were  purchased,  by  showing 
that  the  respondent  A.  8.  McDole  at  that 
time  stated  to  a  witness  by  the  name  of  Blue 
that  he  and  his  father,  O.  W.  McDole,  were 
partners  <this  statement  was  not  made  in 
the  presence  of  his  father,  O.  W.  McDole); 
that  about  the  same  time,  b.ut  not  in  the 
presence  of  A.  S.  McDole,  O.  W.  McDole  told 
the  witness  that  he  and  his  son,  A.  S.  Mc- 
Dole, were  in  partnership  In  the  farming 
business;  that  afterwards  in  the  year  1908 
the  same  witness  had  another  conversation 
with  A.  S.  McDole,  in  which  said  McDole 
told  him  that  he  and  his  father  were  part- 
ners. This  evidence  was  objected  to  and  ex- 
cluded by  the  court  upon  the  ground  that  the 
declarations  of  one  partner,  not  in  the  pres- 
ence of  tXte  other,  were  not  admissible  to 
prove  a  partnership  against  the  other  part- 
ner, and  upon  the  further  ground  that  the 
conversation  occurred  a  year,  In  one  instance, 
and  two  years  in  the  other,  prior  to  the  time 
the  goods  were  purchased.  We  are  of  the 
<Winion  that  this  ruling  of  the  trial  court 


was  error.  The  general  mle  Is  as  stated  iu 
Akers  V.  Lord,  67  Wash,  179,  121  Pac  51; 
"There  is  some  claim  in  appellants'  brief 
that  Bernard  Erakenberger  was  a  partner 
of  Wright  There  Is  no  evidence  in  tlie  rec- 
ord upon  which  such  an  assumption  can  be 
based.  The  only  evidmce  is  admissions  of 
Wright  to  various  dealers  with  wh(Hn  Ike 
sought  credit  that  Krakenberger  was  inter- 
ested with  him.  Such  dedarations  or  ad- 
missions by  Wright  were  not  competent  nor 
admissible  as  against  Krakenberger.  When 
a  partnership  is  admitted  or  estaUished. 
the  deelarathms  of  one  partner  wlU  to  a 
large  extent  bind  the  other  partnos;  bat 
where  the  issue  Is  the  establishment  nS  a 
partnership  between  two  men  the  relatlMi 
cannot  be  established  against  one  by  the 
admission  of  the  other." 

This  is  the  rule.  But  wliere  each  of  the 
parties  makes  statements  at  different  times 
as  to  their  relationship  the  same  may  be  re- 
ceived for  the  purpose  ot  Unding  the  one 
who  made  the  statment^-^iot  for  the  pnr^ 
pose  of  binding  the  other.  It  is  a^oed  by 
the  respondent  that  O.  W.  McDole  adndtted 
full  liability  in  his  answer,  utd  no  erldeice 
was  necessary  to  bind  him.  It  Is  troe  that 
he  had  assumed  the  sole  liability  1^  bis  an- 
swer to  the  effect  that  ba  had.  porehased  Ote 
goods,  bnt  he  had  denied  the  copartnershUi 
relation  and  liability  as  alleged  in  the  cun- 
I^alnt  His  statements,  If  mad^-  that  he 
sustained  Vxe  ration  of  partner  to  tals  sod 
were  some  erldoice  against  him  of  the  fiwt 
that  such  relatlcmdUp  existed;  and,  similar 
statements,  if  mad^  by  the  son  to  the  same 
or  another  party  mmld  be  some  erMeoce 
against  the  son^  These  admlssi<ms,  it  nade^ 
by  each  of  the  parties  at  different  times  to 
different  persons  were  competent  to  be  re- 
ceived against  the  retpcmdents  and  to  go  to 
the  Saiy. 

"It  Is  sometimes  said  that  the  admlsskn 
of  one  Is  not  evldenee  i^;alnat  the  othen, 
by  whldi  is  meant  that  where  the  plaintiff 
falls  in  his  proof  against  any  one  m&Bb» 
of  the  alleged  firm,  he  cannot  reeorw,  how- 
ever strong  and  overwhelming  may  l>e  tbe 
evidence  arising  from  the  admissions  or  cod- 
duct  of  the  other  defradants  wlio  are  sued: 
for.  In  order  to  sustain  his  case,  lie  most 
connect  each  and  every  one  by  their  own 
admissions  or  acknowledgments.  But  to  ef- 
fect this  the  plaintiff  has  a  right  to  prove 
one  thing  at  a  time,  to  add  ftict  to  fact,  from 
which  the  Jury,  who  must  Judge  from  tbe 
whole  case,  may  Infer  tlie  exlstmce  of  the 
partnership."  Welsh  t.  Speakman.  8  Watts 
&  S.  (Pa.)  267. 

[2]  We  think  this  rule  is  ai^Ucable  in  this 
case.  The  objection  tlut  these  statonents 
were  made  In  1908  and  1909,  a  year  or  two 
previous  to  tbe  time  when  these  goods  were 
sold,  la  not  sufflci«it  to  exclude  the  evidaice. 
because,  where  a  partnership  Is  inoven  to 
exist  at  one  Ume^  tt  Is  presumed  to  ooDtlnne, 
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M>  loag  as  the  partlsB  do  tbe  same  business 
la  the  same  way  and  In  the  same  smeral 
locality,  and  hold  thansd.TeB  out  as  pattneES 
iind  are  dealt  wtth  as  such.  The  bordoi  Is 
cast  upon  such  partlee  to  OTOrcome  this 
presnmptlcni  by  showing  that  the  partnership 
has  been  (Uasolved  or  dlsconthmed,  or  that 
creditors  did  not  deaf  with  them  as  copart- 
ners.- AladEs  BanUnc,  etc.,  Go.  Simmons, 
67  Wash.  678, 122  Pac.  319. 

We  tUnk  the  erldenee  offered  should  hare 
been  permlttud  to  go  to  the  Jury,  so  that  the 
Jury  might  determine  from  all  the  tacts  and 
aornmndlnga  whether  or  not  t3ie  defentents 
were  partners  at  the  time  these  goods  were 
purchased,  and  whether  credit  was  given  to 
the  copartnership  as  snch. 

Other  errors  are  assigned  in  the  brief,  Imt 
are  not  dlscuAed.  The  appefU  Is  based  upon 
the  r^ectlon  of  this  evidence^ 

Berersed  and  rraianded  for  a  new  triaL 

CROW,  a  J.,  and  PARKER,  BliLIS,  and 
OHADWTCK,  n.,  concur.  * 


(73  wub.  m) 

PASCO  BBGLAJCATtON  CO.  r.  BANKBBT. 
(Supreme  Court  of  WasUngton.  Uay  6, 1913.) 

1.  Watkbs  and  Wateb  Coubses  (8  257*)— 
Ohabos  for  Water— liiABiUTT. 

A  contract  between  a  laodowner  and  an  ir- 
rigation comiMui;  provided  that  the  compaay 
would  construct  an  irrigation  srstem  in  the  vi- 
cinity of  the  owner's  land  and  convey  to  him  a 
water  right  to  serve  one-half  of  his  land,  in  con- 
sideration of  which  the  owner  would  convey  the 
other  one-half  to  a  subsidiary  of  the  company ; 
that  the  owner  would  pay  to  the  company  an 
annual  charge  for  water  of  gS  an  acre;  ttiat 
it  should  have  a  lien  on  the  land  therefor ;  that 
the  company,  at  its  option,  might  shut  oB.  the 
water  from  the  lands  of  any  user  who  should 
be  in  arrears  for  "maintenance  charges,"  and 
mijcht  enforce  any  lien  which  should  have  at- 
tached on  account  of  such  charges.  Upon  com- 
pletion of  the  irrigation  system,  the  company 
conveyed  a  water  right  to  24  acre  inches  of  wa- 
ter on  acre,  or  so  much  as  was  nec:eflsary  to  ir- 
rigate the  land,  by  a  deed  which  provided  that 
the  owner  should  pay  "for  the  use  of  said  wa- 
ter" f5  an  acre,  which  "shall  entitle  said  wa- 
ter user  to  the  use  of  18  acre  inches,"  or  bo 
much,  as  might  be  necessary  for  the  irrigation 
of  the  lands,  and,  35  cents  per  acre  inch  or 
fraction  for  all  water  in  excess  of  IS  acre  inch- 
es ;  that  the  owner  should,  on  or  before  March 
1st  each  year,  notify  the  company  of  the  quan- 
tity of  water  desired  by  him  during  that  sea- 
son ;  that  the  charges  should  be  payable  one- 
half  on  or  before  March  15th,  and  the  balance 
on  or  before  June  15th ;  and  that  the  company 
should  have  a  lien  for  such  charges,  ffeld,  that 
the  charge  of  $5  an  acre  was  a  maintenance 
charge  for  whi<ui  the  owner  was  liable,  whether 
he  uMd  any  water  or  not;  and  hence  he  coald 
not  avoid  habUity  by  refusing  to  take  water. 

[EU.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  312 ;  Dec  Dig.  f 
257.*] 

2.  Watibs  akd  Watkb  Coubsbs  (i  2M*)— 

CONTBACTS  —  COKSTBUCTIOH  —  "GbATJTT 

Flow." 

A  contract  between  a  landowner  and  an 
irrigation  company  provided  that  the  company 
would  deliver  water  to  a  point  within  one  mile 


of  the  owner's  land,  and  to  such  elevation  as 
would  permit  the  water  to  be  carried  to  the 
highest  point  upon  his  land  by  gravity  flow. 
It  completed  its  main  pipe  line  to  within  one 
mile  of  the  land  at  an  elevation  14  feet  lower 
Hian  the  highest  point  on  the  owner's  land,  but 
there  was  sutiicient  pressure  in  the  pipe  line  to 
raise  the  water  through  a  pipe  Une  connected 
therewith  to  such  highest  point,  and  by  the 
instiillation  of  a  standpipe  16  feet  high  water 
could  be  carried  to  the  highest  point  by  flumes. 
Under  an  agreement  with  and  at  the  expense 
of  the  owner  and  others,  a  lateral  pipe  Une  was 
constructed  to  within  TOO  feet  of  such  land, 
from  which  lateral  water  could  be  delivered  to 
the  highest  point  by  flumes  by  means  of  a  stand- 
pipe  o  feet  ugh.  The  company  agreed  with  the 
owner  and  ouierB,  at  their  expense,  to  construct 
a  snblateral  along  the  owner's  land  which 
would  carry  the  water  to  the  htehest  point; 
but  it  was  not  constructed  because  the  owners 
refused  to  pay  for  it,  on  the  ground  that  the 
estimate  of  the  cost  was  too  m^.  The  com- 
pany was  ready  and  willing  to  construct  a 
standpipe,  either  on  the  main  pipe  line  or  the 
lateral:  but  the  owner  failed  to  signify  where 
lie  wished  delivery.  Held,  that  the  company 
bad  complied  with  the  contract,  since  a  flow  of 
water  through  a  pipe  line,  without  ether  aid 
than  the  hyt&aalic  pressure  furnished  by  grav- 
ity, where  there  were  no  qualifying  words  neg- 
ativing confinement  in  pipes  or  the  use  of  pre»- 
sure,  would  be  included  in  the  tma  "gravi^ 
flow,"  and  a  delivery  by  means  of  a  standpipe 
into  flumes  of  a  reasonable  height  would  also 
meet  the  terms  of  the  contract,  especially  as 
the  parties  so  construed  the  contract,  as  evi- 
denced by  the  agreements  for  the  cottStmctlon 
of  the  lateral  and  sublateraL 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  !  311 ;  Dec.  Dig.  S 
254.*] 

Department  2.  Appeal  from  Superior 
Court,''  Franklin  County;  O.  B.  Holcomb. 
Judge. 

Action  by  the  Pasco  Reclamation  Company 
against  Charles  Rankert  Judgment  for 
plaintlCT,  and  defendant  appeals.  Affirmed. 

H.  B.  Noland,  of  Pasco,  for  appellant 
DrlscoU  ft  Ivconard,  of  Pasco,  and  Parker  ft 
Richards,  of  North  Yakima,  for  respondent 

EtiLt  S,  J.  In  tUs  action  the  plaintiff  seeks 
to  foreclose  a  lien  upon  certain  lands  of  the 
defendant  for  annual  water  charges  for  the 
year  1911,  claimed  to  be  due  under  a  con- 
tract and  a  water  right  deed  made  In  pur- 
suance thereof.  On  June  26,  1909,  the  de- 
fendant, 88  party  of  the  first  part,  and  the 
plaintiff,  as  party  of  the  second  part,  made  a 
contract  in  duplicate,  wherein  the  plaintiir 
agreed  to  construct  an  Irrigation  system  in 
the  Tidnlty  of  the  defendant's  land  sufficient 
to  perpetually  supply  water  between  April 
1st  and  October  1st  of  each  year  to  the  ex- 
tent of  IH  acre  feet  a  year,  and  to  convey 
to  the  defendant  a  water  right  to  serve  one 
half  of  his  land  described  In  the  contract 
In  consideration  of  this  agreement  the  de- 
fendant agreed  to  convey  the  other  half  of 
his  land  to  Pasco  Fruit  Lands  Company,  a 
subsidiary  corporation  of  the  plaintiff,  and 
party  of  the  third  part  to  the  contract  The 
contract,  among  other  things,  provided  that 
the  first  party  should  pay  to  the  second  party 
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an  annual  ebarge  for  the  water  of  fC  an 
acre,  and  tiiat  tbe  second  party  should  have 
a  lien  upon  the  land  for  which  water  rights 
were  to  be  fnmlEihed  for  this  annual  charge, 
and  fnrfber  declared  "that  when  the  part? 
of  the  second  iwrt  *  •  •  Aall  be  able  to 
deliver  the  water  to  a  pcdnt  within  one  mile 
of  said  land,  •  •  •  and  to  such  elevation 
as  win  permit  the  water  to  be  carried  to  the 
bluest  point  upon  said  land  by  gravity  flow, 
It  shall  be  deemed  to  hare  completed  said 
system,  as  herein  provided  for." 

On  February  28,  1911,  the  manager  of  the 
reclamation  company,  stating  that  it  had 
complied  with  the  terms  of  the  agreement, 
dnnanded  and  rec^ved  from  the  defendant 
a  deed  to  Pasco  Fmlt  lian^  Company,  con- 
wing  to  U  the  land  whi<di,  by  the  contract, 
was  to  be  so  conveyed  on  completion  of  the 
syston,  and  at  the  same  time  .delivered  to 
the  defendant  the  water  right  deed  to  serve 
the  other  half  of  the  land.  This  deed  con- 
veyed a  water  right  in  perpetuity  to  24  acre 
Inches  of  water  an  acre,  or  so  mach  thereof 
as  necessary  to  Irrigate  the  land,  during  the 
irrigation  season  from  April  Ist  to  October 
1st  each  year.  This  rigbt  was  snbject  to 
enumerated  conditions,  among  them  the  fol- 
lowing, which  we  deem  material  to  the  pres- 
ent Inquiry : 

"2.  Said  water  shall  be  delivered  at  a  point 
not  greater  than  one  mile  distant  from  the 
lands  her^  described,  and  at  such  elevation 
as  will  permit  such  water  to  be  conveyed  to 
the  highest  point  on  said  lands  by  means  of 
gravity  flow.  The  works  and  conduits  neces- 
sary to  conduct  said  water  to  said  lands 
from  such  point  or  points  of  delivery  shall 
be  constructed  and  maintained  by  the  water 
nser.   •   •    • " 

"6.  The  water  nser  shall,  on  or  before  the 
i»(  day  of  March,  each  year,  file  with  the 
company  a  notice  in  writing  specifying  the 
quantity  of  said  water  which  he  wishes  to 
use  during  the  ensuing  irrigation  season,  and 
upon  filing  such  notice  he  shall  be  entitled 
to  the  use  of  such  s[}eclfied  quantity  only 
during  such  season. 

"7.  The  water  user  sh^U  pay  to  the  com- 
pany at  Its  office  at  Pasco,  Washington,  for 
the  use  of  said  water,  annual  charges  as 
follows:  Five  dollars  (?5.00)  per  acre  for 
each  and  every  acre  of  the  lands  herein  de- 
scribed, which  payment  shall  entitle  said  wa- 
ter user  to  the  use  of  eighteen  (18)  acre  inch- 
es of  water  per  acre,  or  so  much  thereof  as 
may  be  necessary,  for  the  Irrigation  of  said 
liinds;  and  for  all  water  used  in  excess  of 
18  acre  inches  per  acre  he  shall  pay  thirty- 
five  (35)  cents  per  acre  inch,  or  fraction 
thereof,  for  each  and  every  acre  of  said 
lands. 

"8.  Beginning  with  the  year  1911,  the 
charges  mentloaed  in  the  foregoing  para- 
graph shall  be  doe  and  payable:  One-half 
on  or  before  March  15th  and  the  balance  on 
or  before  June  ISth,  la  each  year. 

"9;  The  conuieny  shall  have  a  lien  iqmhi 


the  lands  hereinbefore  described  for  the  an- 
nual diargea  mentioned  In  paragraph  werm 
(7)  hereof.   •  • 

The  cause  was  tried  to  the  court,  findings 
were  made  In  favor  of  the  plalntU^  a  lodg- 
ment for  |46  and  Interest  from  Jone  15, 
1911,  was  rendered  against  the  defendant, 
and  a  decree  foreclosing  the  lien  therefor 
and  ordering  a  sale  of  the  land  to  pay  the 
same  was  entered.  The  defotdant  appealed. 

There  are  many  assignments  of  enw,  hot 
they  are  all  argued  under  two  heads  and 
may  be  so  considw^ : 

[11  1.  The  aiwellant  contmda  that  the  con- 
tract  and  water  right  deed  created  do  ob- 
ligation on  bis  part  to  pay  any  annual  charg- 
es nntil  he  should  begin  to  use  the  water. 
The  argnmnit  is  that  paragraph  6  of  the 
water  r^t  deed,  requiring  the"'water  oaer," 
on  or  before  March  1st  of  each  year,  to  give 
Qotlce  specifying  the  quantity  of  water  be 
wishes  to  use  during  the  ensuing  IrrigatiOB 
season,  and  paragraph  7,  providing  tliat  He 
shall  p^,  "for  the  ose  of  said  wattf ,"  the 
annual  charges  thereinafter  designated,  evi- 
dences an  intention  that  the  charges  are  for 
the  actual  use  of  water,  and  not  for  the  right 
to  use  it,  and  that  the  right  to  nse  the  wa- 
ter in  perpetuity  tiad  already  been  paid  for 
by  the  conveyance  of  half  of  the  appellant's 
land.  Tbls  hu9t  contention  may  be  di^Mised 
of  at  once.  It  is  obviously  unsound,  stnoe  to 
give  the  conveyance  that  force  would  make 
it  a  perfect  defense  to  a  claim  for  payment 
for  any  amount  of  water  actually  used  op  to 
the  24  acre  inches  an  acre  specified  in  the 
water  right  deed,  and  would  render  all  re- 
maining provisions  in  IJiat  deed  as  to  pay* 
ments  absolutely  meaningless,  though  expren 
conditions  of  the  grant.  The  respondoit  con- 
tends that  the  provision  for  the  payment  of 
the  annual  charge  of  $5  an  acre  was  intend- 
ed as  a  maintenance  charge  entitling  appel- 
lant to  use  18  acre  inches  of  water  an  acre, 
and  that  this  payment  was  not  dep^dent 
upon  actual  use,  but  was  for  the  privilege  to 
use  that  amount  of  water,  whether  the  privi- 
lege was  actually  exercised  or  not.  The 
question  presented  Is  one  of  Intention,  to  be 
determined,  not  by  Isolated  phrases  in  the 
water  right  deed  alone,  but  by  all  pertinent 
recitals,  both  In  the  deed  and  in  the  initial 
contract  referred  to  In  and  made  a  part  of 
the  deed.  The  initial  contract  provided  "that 
said  first  parties  «  •  •  shall  pay  to  the 
said  party  of  the  second  part  *  *  *  an 
annual  charge  for  said  water  of      per  acre, 

•  •  •  one-half  thereof  to  be  paid  on  or 
before  March  20th,  and  one-half  on  or  before 
June  20th  of  each  year;"  and  again  it  pro- 
vided that  "said  party  of  the  second  part 

•  •  •  shall  have  a  lien  upon  the  real  es- 
tate for  which  water.rights  are  to  befumlsu- 
ed  hereunder  for  said  annual  cliarge  of  95 
per  acre,  and  said  second  party  shall  have 
the  right,  at  its  option,  to  shut  off  the  water 
from  the  lands  of  any  user  who  diall  be  in 
arrears  for  maintenance  duugea*"  and  may 
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also  "enforce  any  lien  which  shall  have  at- 
tached to  said  lands-  on  accoant  of  such 
charge.<<."  Nowhere  In  the  Initial  contract 
do  we  find  any  words  Indicating  that  actual 
use  of  water  shall  be  a  prtteqnislte  to  the 
annual  charge  of  ^  an  acre,  or  ^  the  attach- 
ing of  the  Hen  therefor.  On  the  contrary,  we 
find  the  charge  In  the  above-quoted  provision 
referred  to  specifically  as  a  maintenance 
charge.  A  reading  In  context  of  the  differ- 
ent provlBions  of  the  water  right  deed  leads 
to  the  same  result  Paragraph  7  of  the  deed 
provides  (we  ItallclBe  for  emphasis)  that  the 
water  user  shall  pay,  "for  the  use  of  said 
water,  annual  charges  as  follows:  Five  dol- 
lars ($5.00)  per  acre,  •  •  •  which  pay- 
ment shall  entitle  «atd  water  to  the  use  of 
18  acre  Inches  of  water  per  acre,  or  so  much 
thereof  as  may  be  necessary,  for  the  Irriga- 
tion of  said  lands;  and  for  all  water  used 
in  excess  of  18  acre  inches  per  acre  he  shall 
pay  thlrty-flve  (35)  cents  per  acre  Inch,  or 
fraction  thereof.  •  •  • "  The  words  of 
this  paragraph  relied  upon  by  the  appellant, 
"for  the  use  of  said  water,"  while  Introduc- 
ing the  subject  of  annual  charges,  are  not 
controlling  of  the  spedSc  provisions  for  pay- 
ment Immediately  following.  That  the  pay- 
ment of  15  an  acre  is  not  dependent  upon  the 
amount  of  water  actually  used  is  obvious, 
since  the  iiayment  la  clearly  the  aame,  wheth- 
er  much  or  little  is  used,  up  to  the  limit  of 
18  acre  Inches.  That  this  payment  may  not 
be  avoided  by  refusing  to  use  any  water  is 
equally  obvious,  since  the  payment  of  $5  an 
acre  Is  to  entitle  the  water  user  to  the  use 
up  to  the  18  acre  Inches.  This  is  made  plain 
by  the  further  provision  for  payment  at 
35  cents  an  acre  for  all  water  used  in  ex- 
cess of  that  limit.  It  seems  clear  that  actu- 
al use  or  the  amount  used  are  only  impor- 
tant factors  when  the  minimum  payment 
of  f5  an  acre  is  to  be  exceeded,  and  that 
the  parties  intended  that  the  respondent 
should  be  ready  to  supply,  and  the  appellant 
should  be  entitled  to  take,  at  least  18  acre 
Inches  of  water,  and  that  the  appellant  un- 
dertook to  pay  the  |S  an  acre  as  a  minimum 
annual  charge,  whether  be  took  none,  any 
par^  or  all,  of  that  amount.  This  construc- 
tion is  made  unavoidable  by  paragraph  8. 
The  provision  therein  that,  "beginning  with 
the  year  1911,  the  charges  •  •  •  shall  be 
due  and  payable,"  would  be  useless  and  mean- 
Inglesa  If  all  payments  were  to  be  dependent 
upon  actual  use.  While  not  so  named  In  the 
water  right  deed,  this  payment  of  96  an 
acre  was  clearly  intended  as  in  the  nature  of 
a  maintenance  charge,  and  was  so  designated 
In  the  initial  contract,  which  was  made  a 
part  of  the  deed.  If  the  respondent  was 
ready  to  deliver  the  water,  the  appellant  can- 
not  avoid  the  payment  of  this  charge  by  re- 
fusing to  take  it 

In  Fresno  Canal  ft  Irrigation  Co.  v.  I>un- 
l>ar,  80  CaL  530.  22  Pac.  276,  the  contract 
was  in  some  re^>ect  analogous  to  the  coa- 
tnct  baaa.  By  the  contract  the  watw  com- 


pany sold  to  the  water  user  for  a  money  con- 
sideration a  water  right  for  bis  land,  and  the 
water  user  agreed  to  pay  an  annual  charge 
"after  the  water  shall  first  be  brou^t  to 
the  said  land."  The  contract  also  provided 
for  a  lien  on  the  land  to  secure  the  annual 
payments.  The  court  held  that  the  defendant 
could  not  avoid  the  lien  by  a  failnre  to  take 
the  water. 

In  Purser  v.  Baker.  129  Cal.  607,  62  Pac. 
190,  relied  upon  by  appellant,  the  contract 
provided  that  the  defendant  should  pay  "an- 
nually on  the  first  day  of  Dec^ber  the  sum 
of  92  per  acre  for  the  use  of  water  on  the 
above-dKicrlbed  land.  •  •  •  Bald  watra 
shall  be  used  by  the  party  of  the  second  part 
for  ho  other  purpose  than  for  the  Irrigation 
of  said  land  and  for  domestic  purposes  ou 
said  land  during  the  Irrigation  thereof 
*  *  *  nor  shall  the  par^  of  the  secrad 
part  be  required  to  pay  any  som  for  the  use 
of  water  for  the  year  or  years  ot  cmj^  faUnre 
by  reason  of  an  insufficient  supply  of  water." 
There  was,  so  ter  as  the  opinion  shows,  noth* 
in;  In  the  cmtraGt  requiring  the  detaidant  to 
take  any  amount  of  watw,  or  to  pay  a 
minimum  cbarge  for  the  iwlvll^  ct  using 
any  amount  In  that  case  it  was  the  clear 
intention  of  the  contract  that  pay  should 
only  be  required  for  water  actually  and  hene- 
llcUUy  used. 

It  would  be  a  bootless  tadc  to  furthw  re- 
view the  authorities  cited.  They  merely  em- 
phaslse  the  fact,  shown  by  the  two  we  have 
noticed,  that  each  contract  must  be  construed 
according  to  its  terma.  The  contracts  in  the 
other  cases  dted  are  so  widely  rarlant  as  to 
be  of  Uttle  Illustrative  aid.  ' 

[2]  2.  It  Is  next  contended  that  the  water 
was  not  delivered  or  tendered  at  any  point 
within  one  mile,  from  which  It  could  be  car- 
ried to  the  highest  ix>lnt  of  the  appellant's 
land  by  gravity  flow.  The  evidence  is  con- 
clusive that  the  respondent  has  constructed 
Its  Irrigation  system ;  that  its  main  pipe  line 
runs  to  within  much  less  than  a  mile  of  ap- 
pellant's land.  It  Is  conceded  that  at  a 
point  within  2.290  feet  of  the  appellant's  land 
the  ground  elevation  of  the  pipe  Une  is  412 
feet ;  while  the  ground  elevation  of  the  high- 
est point  of  the  appellant's  land  Is  426  feet 
It  was  proved,  without  contradiction,  that 
the  pressure  in  the  pipe  line  at  the  point  men- 
tioned will  raise  water  to  an  elevation  of 
440  feet,  and  that  a  pipe  line  connected  with 
the  respondent's  main  pipe  line  at  this  point 
would  therefore  carry  the  water  to  the  high- 
est point  of  the  appellant's  land.  It  was  al- 
so proved,  without  contradiction,  that  by  the 
installation  of  a  standplpe  16  feet  hl^  on 
the  respondent's  pipe  line  at  the  jwlnt  in 
question  water  could  be  carried  by  means  of 
a  flume  to  the  highest  point  of  the  appel- 
lant's land.  The  evidence  showed  that  the 
appellant  and  others,  on  March  10,  1911,  en- 
tered Into  an  agreement  with  the  respondent, 
anthOTlsIng  the  respondent  to  construct  a  lat- 
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eral  0pe  Hue  mnidng  wlttdn  687  feet  of  tbe 
aiotdlant'e  Umd,  at  wblch  point  fbe  gmund 
elevaUon  Is  424  feet,  the  ai^)eUaiit  and  otb- 
ers  to  be  senred  by  tills  lateral  agreeing  to 
pay  the  actual  eost  of  construction,  and  that 
Ibis  lateral  has  been  .constmcted.  It  was 
also  proved  that  on  March  17,  1911.  the  ap- 
pellent  and  others  to  be  serred  thereby  en* 
tered  Into  a  sbullar  agreemmt  with  the  re- 
spondait  to  ctmstnict  a  snblateral  connecting 
with  the  lateral  above  menttoned  at  the  point 
nearest  to  the  ai^wUant's  land,  and  running 
directly  to  and  along  the  north  line  of  the 
appellant's  land,  which  pipe  line  wonld  carry 
the  water  to'  the  highest  point  of  the  appel- 
lant's land,  but  that  this  sublateral  has  not 
been  constructed  because  appellant  and  odiers 
to  be  served  by  It  have  refused  to  pay  for  it. 
Appellant's  refusal  was  not  on  the  ground 
that  piping  would  not  meet  the  terms  of  the 
water  right  deed,  but  on  the  ground  that  the 
respondent's  estimate  of  the  cost  was  too 
high.  The  evidence  further  shows  that  by 
the  construction  of  a  standi^pe  5  feet  high  at 
a  point  on  the  lateral  pipe  line,  already  con- 
structed, within  687  feet  of  the  appellant's 
land  the  water  can  be  delivered  by  means  of 
a  flume  and  ditch  to  the  highest  point  of  the 
appellant's  land.  The  appellant  has  never 
signified  a  desire  to  take  any  water  In  any 
way,  and  nas  never  indicated  to  the  respond- 
ent at  what  point  upon  Its  pipe  line  or  upon 
the  lateral  he  desires  delivery  to  be  made. 
The  respondent  expresses  a  willingness  either 
to  allow  the  appellant  to  connect  with  its 
main  line  or  the  lateral  above  mentioned  by 
a  pipe  line,  or  to  itself  construct  the  neces- 
sary standpipe  at  either  of  these  points  for 
delivery  Into  a  flume.  We  think  that  under 
the  evidence  the  respondent  has  complied 
with  its  contract  and  with  the  terms  of  the 
water  right  deed.  A  flow  of  water  through 
a  pipe  line,  without  other  aid  than  the  hy- 
draulic pressure  furnished  by  gravity,  in  the 
absence  of  other  qualifying  words,  such  as 
"without  confinement  In  pipes,"  or  "without 
the  aid  of  pressure,"  or  "by  means  of  open 
ditches  or  flumes,"  would  be  Included  in 
the  term  "gravity  flow."  By  the  two  agree- 
ments of  March  10th  and  March  17th,  above 
referred  to,  the  parties  themselves  have  so 
construed  Uie  Initial  contract  and  the  water 
right  deed.  If  the  respondent  has  made  an 
overestimate  of  the  cost  of  laying  these  pipes, 
which  was  the  only  objection  made  by  the 
appellant  to  paying  his  share  of  the  cost, 
then  the  appellant  should  construct  the  sub- 
lateral  pipe  line  carrying  the  water  to  his 
land  for  himself,  since  by  the  contract  and 
paragraph  2  at  the  water  right  deed  he  un- 
dertook to  construct  and  maintain  the  works 
and  conduit*  necessary  to  conduct  the  water 
to  his  land  from  the  point  of  delivery.  We 
are  not  impressed  by  the  argument  that.  If 
the  use  of  a  standidpe  for  the  purpose  of  de- 
livery throng  a  flume  be  permitted  at  all, 


standfripea  reQolrlng  flames  of  an  onreaacffi- 
ahle  height  might  be  constructed.  A  practi- 
cable delivery  which  would  pwmit  the  tae  of 
flumes  of  a  rewMUble  hei^t  would  meet  the 
terms  of  the  contract,  alnce  there  Is  no  agree- 
ment that  WKtn  shall  be  so  deUToed 
as  to  be  conveyed  to  the  highest  point  on  the 
appellant* B  land  In  dlt^ies  wlthont  the  nse  of 
flumes.  The  evidence  fairly  shows  that  the 
only  reason  the  water  has  not  been  delivered 
to  tlie  appellant  Is  because  <tf  his  fsilore  to 
designate  any  point  from  which  he  desired  to 
take  the  water,  and  his  failure  to  conatroct 
the  necessary  conduit  tboice  to  bis  land,  ai 
he  agreed  to  do.  The  respondent  can  do  no 
more  tlian  It  has  done  nntll  the  aiq;ttilant 
signifies  where  and  how  he  desires  to  take 
the  water. 
The  Judgment  is  affirmed. 

CROW,  O.  J.,  and  MAIN.  FULLBRTOK, 
and  MOUNT,  JJ^  concur. 


(73  WadL  B4) 
OPEJON  T.  ENGEBO  et  ox. 
(Supreme  Court  of  WaahlDgton.   May  6,  1913.) 

1.  Vendob  and  Pubchaseb  ({  147*) — TniK  am 
ESSKNCS— Waivee— JOmcT. 

After  a  party  to  a  oonfamct  for  the  sale 
of  realty  has  waived  the  clause  providing  that 
time  should  be  of  the  esBence  of  the  other  par- 
ty's obligation  to  convey,  such  other  party  will 
not  be  bk  default  until  after  a  denund  v^oa 
him  for  a  compliance  with  his  obligation  and  a 
reasonable  time  in  which  to  comply  therewith. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  286-288;  Dec.  I^  { 
147.*] 

2.  COPTBACTS  (J  305*)— MoDUnCATIOK— Pabol 

Extension  of  Tiub  fob  Pebfobmajtcb. 
The  time  for  performance  of  a  written  con- 
tract may  be  waived  as  wdl  aa  extended  hy 

parol  ■ 

[Bd.  Note.— For  other  cases,  see  Gontracta, 
Cent.  Dig.  II  1398,  1399,  1*10,  1463.  1464. 
1467-1475;  Dec  Dig.  S  806.*] 

3.  Vendor  and  Pubohasgb  (|  144*)— Dblat 
IN  Pebfobicancb  —  Estoppel  to  Asskbt 

'  Bbeach. 

Where  one  of  the  parties  to  a  contract  f<a- 
the  sale  of  land  encouraged  the  proaecutioa  of 
a  suit  to  quiet  the  other's  tide  ao  that  convey- 
ance might  be  made  to  him  and  acquiesced  in 
the  delay  in  tendering  the  deed  and  ahstxaeta 
of  dtle,  he  could  not  assert  a  breach  of  the  con- 
tract upon  the  part  of  the  other  in  falling  to 
convey  withlD  the  time  agreed  upon. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  CeuL  Dig*  H  271-270 ;  De&  Dig.  i 
144.*] 

4.  Vendob  and  Pubchasbb  (S  160*)  —  Pn- 

FOBUANCB— CONVETAnCB— DBSCBIFTIOir. 

Where  the  descriptloD  In  a  deed  tendmd 
in  performance  of  a  contract  for  the  sale  ni  land 
conveyed  the  identical  property  which  was 
agreed  to  be  conveyed,  and  a  mathematical  cal- 
culation woald  disclose  tiiat  it  was  definite  and 
easily  Busceptibie  of  identiflcatioa,  it  was  all 
that  the  law  reqtdred. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  |  S^TDec  Dig.  1 160.*] 
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0.  VENDOB  AMD  PCBOHAaBB  ft  183*)  —  CON- 

sTBucnoH  or  Goim^AOT  —  BsnsBETcnB  to 

Under  Rem.  ft  Bal.  Cod&  {  7831,  provid- 
iug  {bat  any  person  laying  off  any  tovn  shall, 
previoas  to  the  sale  of  any  lots  therein,  record 
in  the  proper  office  a  plat  ahowing  the  stieets, 
etc.,  a  purchaser  agreeing  to  convey  a  lot  ac- 
cording to  an  unrecorded  plat  was  not  Teguired 
to  procure  the  plat  to  be  filed. 

[E!d-  Mote. — VoT  other  cue*,  ka  Vendor  and 
PurchaMT,  Cent  Dig;  H  284^^7;  Dec.  Dig.  I 
133.*] 

DHMrtment  1.  Appetl  from  Superior 
Court,  Spokane  County. 

Action  by  Oluf  Opejon  against  Edward  Bd- 
sebo  and  wife.  Judgment  for  defeodanti^ 
and  idalntllf  anNala,  Affimwd. 

Severin  Irtirson,  of  Spokane,  for  appellant. 
PnikB  St  Day,  of  Spokane,  for  reapondoits. 

OOSE,  J.  On  £be  14th  day  of  July,  1910. 
the  plaintiff  and  the  defendants  entered  Into 
a  writt^i  contract  whereby  they  agreed  to  an 
exchange  of  certain  real  property;  the  de- 
fmdants  paying  flO  In  cash  and  agreeing  to 
pay  $1,490,  with  annual  interest,  on  or  before 
the  14th  day  of  July,  1914,  the  agreed  differ- 
ence in  Talne  between  the  properties.  The 
contract  prorldes  that  the  plaintiff  will  sell 
and  convey  to  the  defendants  80  acres  of 
land,  descrlMng  ft,  by  warranty  deed,  giving 
abstract  showing  good  title  on  or  before  the 
14th  day  of  Jaly,  1914,  when  the  defendants 
have  performed  all  the  covenants  and  agree- 
ments on  their  part.  The  defendants  agreed  to 
convey  to  the  plaintiff  by  warranty  deed,  "giv- 
ing abstract  showing  good  title,"  on  or  before 
the  80th  day  of  January,  1911,  "lot  2  in  block 
3  of  the  town  site  of  Dlsbman,  according  to 
an  unrecorded  plat;  said  tract  or  parcel  of 
land  being  situated  in  the  N.  ^  of  the  N.  £k 
hi  of  the  N.  B.  %  of  section  19  In  township  2S 
north,  of  range  44  east,  W.  M.,  in  Spokane 
county,  Wash.,  and  said  lot  2  in  block  3  of 
said  addition  having  a  frontage  of  SO  feet  on 
Spragae  avenue  between  Wilton  street  and 
Raymond  street  and  being  142  feet  In  depth 
as  shown  on  the  unrecorded  plat  of  Dish- 
man."  They  further  agreed  that,  in  case 
they  could  not  convey  a  good  title  to  the  lot 
at  the  time  specified,  "then  It  Is  mutually 
agreed  between  the  parties  hereto  that  the 
said  premises  [meaning  the  lot]  are  of  the 
value  of  11,500,"  which  sum  the  defendants 
agreed  to  pay  to  the  plaintiff  on  or  before  the 
14th  day  of  July.  1914;  that  Is,  that,  upon 
the  liappenlng  of  that  event,  $3,000  cash, 
^tb  interest,  was  the  consideration  to  be 
paid  for  the  plaintUTB  property.  Ttie  con- 
tract farther  provided  that:  "Time  Is  of  the 
essence  of  this  contract."  It  was  further 
agreed  that  the  respective  parties  would 
exchange  possession  of  their  lands  on  the 
20th  day  of  July,  1910,  and  that  they  might 
improve  the  properties  as  they  saw  fit  The 
plaintiff  took  possession  of  the  lot  and  the 
residence  upon  It  on  the  20th  day  of  July, 


1910,  and  remained  in  possession  up  to  and 
indudlng  the  2l8t  day  of  July,  19U.  The 
defendants  took  possession  of  the  SO-acve 
tract  and  were  in  poraesslon  at  the  time  of 
the  trial.  On  the  18th  day  of  February,  1911, 
the  plaintiff  served  a  written  notice  uiran  the 
defendants,  advising  them  that  they  were  in 
default  In  having  failed  to  convey  the  lot,  and 
that  he  would  require  them  to  pay  $3,000  In 
cash  according  to  the  terms  of  the  contract 
On  the  19th  day  of  July,  1911,  he  notified  them 
In  writing  that  they  were  in  default  in  hav- 
ing fftiled  to  comey  the  lot  and  in  having 
failed  to  pay  interest  as  provided  In  flie 
contract,  and  ^hs.t  he  canceled  and  tmnlnat- 
ed  the  contract  He  further  stated  in  the 
notice  that  he  surrendered  "the  posseralon** 
of  13ie  lo^  and  that  be  demanded  possession 
of  the  propertsr  which  he  bad  agreed  to  con- 
vey to  them.  On  the  21st  day  of  July  follow- 
ing, the  deftodaniB  tendered  the  plaintiff  a 
deed  of  oonv^anoe  for  the  lot,  with  cove* 
nants  of  warranty  and  an  abstract  of  title. 
These  he  reused,  and  on  the  22d  day  of 
August  following  commenced  Ibla  action  for 
the  recovery  of  the  possesslmi  of  the  premis- 
es. The  defendants  answered,  pleading  the 
contract  and  the  exchange  of  possession  of 
the  properties;  that  they  had  made  valnaUe 
improvements  upon  the  property  whidi  the 
plaintiff  had  agreed  to  convey  to  thotu;  and 
that  they  had  paid  the  Intexest  due  upon  the 
contract;  alleged  a  tender  of  the  deed  and 
abstract  of  tiUe,  and  set  np  facts  t^iding 
to  establish  a  waiver  of  the  essence  clause 
of  the  contract  The  plaintiff  relied,  deny- 
ing the  afilrmadTe  matter  pleaded  in  the  an- 
swer, and  alleged  a  failure  to  convey  the  lot 
at  the  time  agreed  upon,  a  failure  to  pay  the 
Interest,  and  the  service"  of  the  notices  as 
stated. 

The  court  found.  In  substance,  that  after 
the  making  of  the  contract,  and  on  the  20th 
day  of  July,  1910,  in  accordance  with  Its 
provisions^  the  defendants  entered  Into  pos- 
session of  the  acreage  property  which  the 
plaintiff  agreed  to  convey  to  them;  that  they 
had  ever  since  been,  and  were  then,  in  the 
lawful  possession  thereof;  that  they  had  ex- 
pended labor  in  clearing  and  breaking  the 
land  and  Improving  the  same  In  the  sum  of 
$1,000;  that  on  the  20th  day  ot  July,  1910, 
in  pursuance  of  the  contract,  the  plaintiff 
entered  Into  possession  of  the  town  lot  and 
remained  In  possession  thereof  up  to  and  in- 
dudlng the  21gt  day  of  July,  1911;  that  the 
defendants  were  unable  to  give  good  title  to 
the  lot  on  the  30th  day  of  January,  1911, 
on  account  of  an  apparent  cloud  upon  the 
title  which  required  the  Institution  of  an 
action  to  quiet  title  against  certain  unknown 
heirs;  that  the  defendants  informed  the  plain- 
tiff of  that  fact,  and  that  he  requested  the 
defendants  to  perfect  their  title  to  the  lot, 
and  agreed  that  they  should  have  a  reasona- 
ble time  In  which  to  do  so,  and  agreed  to 
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aoc^t  tbe  lot  upon  the  defendanti^  baviiiff 
perfected  their  title  withlD  a  reasonable 
time;  that  an  action  was  commenced  pursu- 
ant to  plaintiff's  reqaest,  prosecuted  vlth  rea- 
sonable diligence,  and  terminated  in  favor 
of  the  defendants  and  their  grantors  on  the 
Ist  day  of  Jnne,  Ifiil.  The  court  further 
found  that  in  June,  1911,  the  defendants, 
being  rea^,  able,  and  willing  to  perform 
their  part  of  the  contract  offered  to  convey 
the  lot  to  the  plaintiff  by  a  warranty  deed, 
which  otter  tba  palntlff  then  and  there  re- 
fused; that  plaintiff  requested  the  defend- 
ants not  to  talEe  a  deed  from  tb^  grantors, 
tar  the  reason  that  he  desired  to  have  the 
town-site  plat  recorded  in  the  cfBoo  ot  the 
county  auditor  of  the  county  in  which  the 
property  Is  situate;  that  the  defendants,  by 
reason  of  their  contract  with  the  owner  of 
the  town  site,  were  in  a  position  to  compel 
him  to  file  the  plat,  and  for  that  reason 
plaintiff  requested  the  defendants  to  use 
their  liest  efforts  to  obtain  the  flUng  of  the 
plat,  and  assured  Ukem  that  he  would  not 
take  advantage  of  the  delay;  that  by  reason 
thereof  the  -deTendanto  were  delayed  In  the 
performance  of  their  contract;  that  they  did 
use  their  best  efforts  to  obtain  the  flUng  of 
the  phit;  that  on  the  17th  day  of  July,  19U, 
the  defeodantB  paid  to  a  duly  authorized 
agent  of  the  plaintiff  the  sum  of  $105,  the 
first  annual  payment  of  interest  due  upon  the 
contract,  and  that  plaintiff  accepted  it ;  that 
the  plaintiff  never  at  any  time  rescinded  the 
contract,  "but  at  all  times  treated  the  same 
in  full  force  and  effect  and  acquiesced  and 
consented  to  the  delays  of  the  defendants"; 
that  the  defendants  have  fully  performed  all 
the  terms  and  conditions  of  the  contract  on 
their  part,  and  on  the  21st  day  of  July,  1911, 
before  the  commencement  of  the  action,  the 
defendants,  through  their  attorney,  tendered 
to  the  plaintiff  a  warranty  deed,  together 
with  the  abstract  of  title  for  the  lot;  and 
that  the  defendants  are  entitled  to  a  deed 
from  the  plaintiff  for  the  acreage  property 
upon  paying  to  the  plaintiff,  "on  or  before 
July  14, 1914,  the  sum  of  $1,490,  with  Interest 
thereon  at  the  rate  of  7  per  cent,  per  annum, 
payable  annually  from  Jnly  15,  1911."  These 
findings  were  made  effective  by  tbe  decree. 
The  plaintiff  has  appealed. 

[1]  The  findings  are  abundantly  supported 
by  tbe  evidence.  It  shows  that  the  respond- 
ents had  a  contract  with  Dlshman,  the  own- 
er of  the  town  site  of  Dishman,  for  the  pur- 
chase of  the  lot  which  they  agreed  to  convey 
to  the  appellant;  that  there  were  certain 
apparent  donds  upon  ttie  title;  that  the  ap- 
pellant encouraged  the  prosecution  of  a  suit 
to  quiet  title;  and  that  he  continued  to 
oumurage  the  prosecution  of  the  suit  after 
he  had  given  the  notice,  on  the  19th  day  of 
February,  that  he  would  not  accept  a  con- 
veyance of  the  lot  This  suit  terminated 
favorably  about  Qie  1st  of  June,  llBll.  The 
respondents,  through  their  attorney,  then  of- 


fered to  convey  the  property  to  anieltent. 
Appellant  said  to  the  attorney :  "I  want  yon 
to  help  me  to  get  IHshman  to  file  the  pJat" 
The  attorney  told  him  that  It  would  take 
three  or  four  months  to  get  the  plat  filed,  be- 
cause the  old  plat  had  been  lost  and  the 
property  was  in  crop,  and  the  appelant  con- 
sented to  this  arrai^ement  The  evidence 
is  also  convincing  that  on  July  IT,  1911.  the 
annual  interest  was  paid.  This  waa  three 
days  after  Its  maturity.  Two  days  later  the 
appellant  Bought  to  tmnlnate  tbe  omtract 
by  notice  without  surrendering  poflsesston  of 
the  lot  Tfal«he  oonM  notdo.  HehadmAmi- 
ly  encouraged  the  prosecution  of  a  salt  to 
quiet  title,  but  had  said  to  tbe  attorney  foe 
the  respondents,  in  effect,  that  he  would  con- 
sent to  a  aelay  of  three  or  four  months  fur- 
ther if  they  would  undertake  to  persuade 
Dishman  to  file  a  plat  of  the  town  site.  Long 
before  this  time  had  expired,  he  sought  by 
notice  to  terminate  the  contract 

The  role  Is  well  setUed  in  this  state  that, 
after  a  party  has  waived  the  essence  clause 
of  a  contract  the  purchaser  will  not  be  in 
default  until  after  a  demand  has  been  made 
upon  Mm  for  a  compliance  with  his  con- 
tract and  a  reasonable  time  has  elapsed  in 
which  to  comply  with  the  demand.  Whiting 
v.  Donghton,  31  Wash.  327,  71  Pat  1026; 
Douglas  V.  Banbury,  56  Wash.  63,  104  Pac 
1110,  134  Am.  St  Rep.  1096;  Walker  v.  Uc- 
Murchle,  61  Wash.  489,  112  Pac.  500. 

[2]  We  have  also  held  that  the  time  in 
which  to  perform  a  written  contract  may  be 
waived  as  well  as  extended  by  parol.  Whit- 
ing V.  Doughton,  supra. 

[S]  The  appellant  having  encouraged  tbe 
prosecution  of  the  suit  to  quiet  title  to  the 
lot,  and  having  acquiesced  in  the  delay  In 
tendering  the  deed  and  abstract  of  tiUe,  was 
not  in  a  position  to  assert  a  breach  of  the 
contract  upon  the  part  of  respondents  in  fall- 
ing to  convey  the  lot  at  the  time  agreed  upon. 
Colpe  V.  Llndblom,  67  Wash.  106,  106  Pac 
634;  Hawes  v.  Swanzey,  123  Iowa,  51,  96 
N.  W.  586;  Bales  v.  Williamson.  128  Iowa, 
127,  103  N.  W.  150. 

[4]  It  is  contended  that  the  description  In 
the  deed  which  the  respondents  tendoed  la 
indefinite.  It  suffices  to  say  that  It  conveys 
the  identical  property  which  the  respondents 
agreed  to  convey,  and  that  a  mathematical 
calculation  will  disclose  that  the  description 
Is  definite  and  easily  susceptible  of  identifica- 
tion. This  Is  all  the  law  requires.  Bucker 
V.  Steelman,  73  Ind.  396;  Sengfelder  r.  Hill, 
21  Wash.  371,  58  Pac.  250. 

[S]  The  appellant  makes  frequent  refer- 
ence to  Bern,  ft  Bal.  Code,  |  7831,  wbidi  pn»> 
vldes  that  any  person  "who  may  hereafter 
lay  off  any  town  within  this  state  shall,  pre- 
vious to  tlie  sale  of  &ny  lots  wltfalB  sncSt 
town,"  cause  to  be  recorded  In  tbe  proper 
office  a  plat  of  the  town  with  tiie  streets  and 
alleys,  eto.  It  is  apparent  that  this  section 
has  reference  only  to  the  person  who  lays  Ut 
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tbe  town.  This  was  Dlshman,  and  not  the  re- 
spondents. The  latter  agreed  to  conv^  a 
lot  according  to  an  unrecorded  plat  They 
tendered  a  conveyance  In  harmony  with 
their  agreement  They  were  not  required  to 
procure  the  plat  to  be  filed.  Whether  or  not 
the  appellant  may  be  able  to  compel  Dlsh- 
man  to  cause  the  plat  to  be  filed  Is  not  be- 
fore OS.  The  other  (AJectlonfl  to  the  abBtract 
of  title  have  been  examined,  uul  we  find 
them  to  be  without  merit 
The  Jadgmoit  Is  afflrmed. 

GROW,  a  J.,  and  MOUNT,  PAREEB,  and 
C^ADWICE.  JJ.,  concur. 


(73  Wash.  48S) 

BBNNER  T.  SCANDINAVIAN  AMERICAN 
BANK. 

(Supreme  Conrt  of  Wasbln^n.   May  7,  1013.) 

1,  SHirriifG  <i  S3*)— Saus— BxcoBDXEra  OoK- 

VETANCB&— 'jINT  PERSON." 

Under  Rev.  St  |  4192  <U.  S.  Comp.  St. 
1901,  p.  2837).  providing  that  no  biU  o{  uUe 
of  any  vesiel  or  any  part  thereof  shall  be  valid 
againit  any  person  other  than  the  grantor,  hia 
hein  and  d^seea,  and  persons  having  actual 
notice  thereof,  unless  recorded  in  the  office  of 
the  collector  of  Qie  custonw  where  the  vessel 
ia  registered  or  enrolled,  an  unrecorded  bill  of 
tale  is  Invalid  as  a^iust  a  creditor  of  the  ven- 
dor  who  seeks  to  sequester  the  property  to  the 
aatiBfaction  of  the  debt;  the  phrase  *^y  per- 
son" in  the  statute  including  the  general  cred- 
itors of  the  vendor, 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent  Dig.  H  lOfr-119 ;  Dec.  Dig.  I  88.* 

For  other  deflnlttow,  see  Words  and  Phrases, 
ToL  1.  pp.  427-«3a] 

2.  Rkcobds  <}  2*)  —  Rboobdins  Acts — Con- 
stbuction. 

Recording  statutes  are  remedial,  and  must 
be  liberally  construed,  so  as  to  attain  the  ob- 
ject intended  by  them. 

[BU.  Note.^For  other  caae^  aee  Records, 
Cent  Dig.  I  27;  Dec  DigJ  |  i*! 
8.  Bankruptct  (i  185*)~^U8nB  Hf  Bahk- 

BUPTCT— TlTXJD. 

A  trustee  In  bankruptcy  holds,  not  only  the 
legal  title  to  tbe  bankrupt's  estate,  bnt  he  also 
represents  the  creditors  of  the  bankrupt,  and 
has  such  rights  as  the  creditors  possessed,  and 
he  can  avoid  any  transfer  which  the  creoitora 
could  have  avoided,  and  under  Bankr.  Act 
<Act  July  1.  1808,  c.  641,  |  67c.  80  Stat  664 
[U.  S.  0>mp.  St  1901,  p.  3449]),  the  trustee 
has  plenary  power  to  take  all  steps  necessary 
to  subject  the  bankrupfa  property  to  the  satis- 
faction of  his  debts. 

[Bd.  Note.— For  other  caaas.  see  Bankruptcy, 
Gent  Dig.  H  234,  236,  278;  Dec.  Dig.  |  WS*] 

%.  BANEBUPrcT  (I  161*)— Unbecobobd  Bnx 
or  Saue  or  VEsasL— validitt. 

Under  Bankr.  Act  {Act  July  1,  1898,  e. 
641,  I  60.  80  Stat  662  [U.  8.  Comp.  St  1901, 
p.  3446]),  providing  that  a  person  shall  be 
deemed  to  have  given  a  preference  where,  be- 
ing insolvent,  he  has  within  four  months  before 
the  filing  of  the  petition  made  a  transfer,  and 
the  period  of  fonr  months  diall  not  expire  un- 
til four  months  after  the  date  of  tbe  recording 
of  the  transfer,  if  by  law  the  recording  is  re- 
quired, a  bill  of  sale  of  a  vessel  must,  to  be 
valid  as  against  creditors  of  the  vendor  who 
becomes  bankrupt  recorded  in  tbe  office  of 
the  collector  of  customs  wbfre  the  vessel  Is  reg- 


istered or  enrolled  as  required  by  Rev.  St  % 
4192  (U.  8.  Oomp.  St  1801,  p.  2837),  and,  when 
not  recorded  within  four  months  prior  to  the 
filing  of  the  petition,  the  bill  of  sale  operates 
as  a  preference. 

[Eld.  Note.— For  other  cases,  see  Bankruptcy. 
Cent  Dig.  »  261-263;  Dec.  Dig.  1  161.*] 

5.  Cobpobatioks  (8  644*>— Insolvbrt  Cobfo- 

BATIONS— TBANSFZaa — VaZJOITT. 

A  domestic  corporation  may  not  after  in- 
solvency, prefer  its  creditors,  but  Ita  property 
is  then  a  trust  fund  for  Uw  benefit  of  all  cred- 
itors. 

[Ed.  Note. — For  other  cases,  see  Corpora tions. 
Cent  Ng.  H  2162-2168;  Dec  Dig.  1^44.*] 

6.  BAmcBUPTOT  (I  184*)— Pbbpebencbs— Uk- 

BKOOBOED  Bnx  OF  SaLB. 

Under  Rem.  ft  Bal.  Code,  U  8660,  6291, 
providing  that  a  chattel  mortgage  is  void  as 
against  creditors  of  the  mortgagor  unless  re- 
corded, and  that  a  transfer  of  persoaalty  is 
void  as  against  existing  creditors  where  the 
property  is  left  In  the  possession  of  tbe  seller, 
unless  die  transfer  la  recorded  within  10  days 
after  its  execution,  ao  unrecorded  bill  of  sale 
of  a  vessel  is  void  within  Bankr  Act  (Act  July 
1  1898,  c  641,  I  67,  80  Stat  664  [U.  8.  Comp. 
St  1901,  p.  8449]),  providing  that  claims  which 
for  want  of  record  or  for  other  reasons  would 
not  have  been  valid  lleos  as  against  claims  of 
creditors  of  the  bankrupt  shiQl  not  be  Uens 
against  his  estate. 

{Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  %%  275-277  j  Dec.  Dig.  }  184.*] 

Department  2.  Appeal  from  Superior 
Court,  Plwce  County;   a  ,H.  Easterday, 

Judge. 

Action  by  J.  D.  Burner,  as  trustee  in 
bankruptcy  of  the  Oawley  Foundry  ft  Ma- 
chine Works,  a  bankrupt,  against  the  Scandi- 
navian American  Bank.  From  a  judgment 
for  plaintiff  defendant  wpeali.  Affirmed. 

J.  A.  Sorley  and  WiUtamson,  WlUlamaon  ft 
Freeman,  all  of  Taooma,  for  ajvellaut  Ray- 
mond J.  UcMlUai^  of  Tacoma,  for  respondent 

FULLERTON,  J.  This  action  was  inatltiit- 
ed  by  J.  D.  Beoner,  as  trustee  In  bankruptt^ 
of  the  Oawley  Foundry  ft  Machine  Works, 
against  the  Scaodlnaviau  American  Bank  to 
recover  the  value  of  a  coasting  vessel  which 
the  machinery  company  had  transferred  to 
the  bank  as  security  for  a  debt  owing  by  It 
to  the  bank.  The  action  was  baaed  on  the 
ground  that  the  transfer  was  void  as  against 
tbe  creditors  of  tbe  machinery  con^iany  be- 
cause made  wltUn  four  montlis  of  the  flUng 
of  tbe  petition  In  bankruptcy  against  it 
thereby  creating  a  preference  In  favor  of 
the  bank  forbidden  by  tbe  bankruptcy  act. 
The  trustee  recovered  in  tbe  court  below, 
and  the  bank  has  appealed. 

Tbe  bank  and  the  machinery  company 
were  both  domestic  corporations  doing  bad- 
ness at  Tacoma,  Wash,  nie  relation  be- 
tween the  bank  and  Joseph  Gawlc^,  tbe 
manage  and  chief  owner  of  the  matdilnery 
company,  were  more  or  less  lntlmat&  Oaw- 
owned  some  60  shares  of  the  capital  stock 
of  the  bauk,  and  the  banking  bosineas  at  the 
machinery  company,  as  well  as  Gttwley*s  prl- 
vate  banking  business,  was  done  with  the 
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liaiik.  In  Its  eatUer  years,  the  macbtner; 
company  was  a  prosperous  concern,  Its  busi- 
ness was  large,  and  the  bank  extended  to  It 
an  extensive  credit;  its  indebtedness  to  the 
bank  at  times  running  as  high  as  $70,000. 
The  macbinerj-  company's  business  was  some- 
what varied,  apd  It  became  the  owner  and 
operator  of  a  coasting  steam  vessel  called 
"The  Advance,"  which  was  duly  enrolled  In 
the  name  of  Joseph  Gawley  under  the  laws 
of  the  United  States  at  the  office  of  the  col- 
lector of  customs  for  the  Puget  Sound  dla- 
trlct.  In  the  earlier  part  of  the  year  of  1909 
the  machinery  comimny  for  some  reason  not 
explained  in  the  record  withdrew  Its  banking 
account  from  the  appellant  bank,  and  began 
banking  elsewhere.  At  this  time  the  cora- 
pany  owed  the  appellant  bank  some  (15,000 
which  was  evidenced  by  promissory  notes 
made  by  the  machinery  company  to  the  bank 
and  Indorsed  by  Jos^h  Gawley  Individually. 
The  bank  was  not  satisfied  with  the  Indebt- 
edness as  it  stood,  and  solicited  the  company 
through  Oawley  for  some  satisfactory  settle- 
ment of  the  account  After  considerable  ne- 
gotiation a  settlement  was  had  on  May  6, 
1908.  At  that  time  Joseph  Gawley  turned 
over  to  the  bank,  or  to  one  of  its  directws, 
In  payment  of  the  machinery  company^  ac- 
count, the  capital  stock  of  the  bank  vbldi 
he  held  Individually  for  the  sum  of  f5,500, 
which  is  conceded  to  be  its  then  fair  cash 
value,  paid  to  the  bank  |1,800  in  cash,  and 
gave  the  machinery  company's  demand  note 
for  the  balance,  $7,700,  whidi  note  he  prom- 
ised to  secure  by  a  chattel  mortgage  or  a  bill 
of  sale  on  the  coasting  vessel  before  men- 
tioned. On  July  9,  1909,  pursuant  to  the 
agreement,  a  UU  of  Bale  "was  executed 
Josei^  Gawley  to  the  bank  purporting  to  con- 
vey to  it  absolutely  the  coasting  reasel  for 
the  sum  of  $5,000.  It  was  nndemtood,  bow- 
ever,  by  both  parties  to  the  instrument  that 
the  Instrument  was  a  mortgage  to  secure  the 
machinery  company's  note  to  the  bank.  The 
bill  of  sale  was  by  the  agreement  of  the  par- 
ties withheld  from  record,  and  the  machinery 
company  continued  as  a  going  concern. 
Shortly  thereafter  Joseph  Gawley  as  the  rep- 
resentative of  the  machinery  company  made 
a  written  statemrat  of  its  assets  and  liabili- 
ties tn  which  he  included  the  coasting  vessel 
as  part  of  the  machinery  company's  assets, 
but  made  no  mention  of  the  bill  of  sale.  The 
statement  showed  the  machinery  company  to 
t)e  in  a  flourishing  condition,  and  on  the 
strength  thereof  and  other  representations 
the  machinery  company  was  enabled  to  bor- 
row from  one  banking  firm  the  sum  of 
$15,000,  and  from  another  the  sum  of  $3,000, 
without  security  other  tlian  the  Individual 
indorsement  of  Joseph  Gawley. 

The  macliinery  company  was  In  straight- 
ened circumstances  long  prior  to  its  settle- 
ment with  the  appellant  bank,  a  condition 
whldi  the  officers  of  the  bank  knew,  although 
they  ma7  not  have  known  Ito  exact  situation. 


It  was  found  by  the  trial  court,  and  we  think 
the  evidence  Jnstlfles  the  finding  that  tbe 
machinery  company  was  at  the  time  of  the 
settlement  wholly  Insolvent,  that  its  assets 
did  not  exceed  $20,000,  whUe  Its  liabiUtles 
exceeded  $100,000.  Later  on  actions  were 
started  against  the  machinery  company  by 
certain  of  Its  creditors  in  one  of  which  a  de- 
fault Jut^rmoit  was  entered.  Still  later,  and 
on  October  27,  1909,  with  knowledge  of  tbe 
pendency  of  these  actions,  the  appellant  bank 
caused  Its  bill  of  sale  to  be  recorded  in  the 
office  of  the  collector  of  customs  where  tbe 
vessel  was  enrolled,  and  therenpon  to(rtc  pos- 
session of  the  vessel.  On  January  19,  1910, 
the  machinery  company  was  adjudged  a 
banlcrupt,  and  the  respondent  J.  D.  Benner 
was  appointed  trustee  In  iHinkmptcy  of  its 
property.  On  April  7,  1910;  the  bank  begui 
foreclosure  proceedings  on  its  bill  of  sale; 
alleging  that  the  same  was  intended  as  a 
mortgage  to  secure  the  payment  of  the  note  of 
the  machinery  company,  naming  the  respond- 
ent Benner,  among  otbers,  as  a  party  defead- 
ant  to  the  action.  No  service  of  lurocBss,  how- 
ever, was  made  upon  Benner,  and  the  action 
went  to  Judgment  and  order  of  sale  against 
the  other  parties  defendant  At  tbe  sale  tbe 
vessel  was  purchased  by  the  appellant  for  the 
sum  of  $5,000.  The  costs  of  the  foredosuie 
proceedings  were  $719.10.  Tlw  oourt  foond 
the  reasonable  value  of  the  Tesad  to  be 
$5,600,  and  furtber  found  that  tbe  appdlaiit 
batik  on  taking  poasessioa  of  the  vessel  paid 
Uenable  claims  to  whicb  It  was  subject  in 
favor  of  certain  onploytt  and  pezwms  fttr* 
nlshlng  materials  and  making  repairs  there- 
on, aggregating  $1,004.07.  This  sum  the 
court  deducted  from  the  value  of  the  tobocI 
as  It  found  that  nlue  to  be  and  entoed  a 
Judgment  in  favor  of  tbe  trustee  In  bank- 
ruptcy for  tbe  remainder;  but  r^sed,  ctm- 
trary  to  tbe  reauest  at  tiie  anpdlant,  to  ollov 
a  deduction  tat  the  costs  at  the  foredosuie 
proceedings. 

Tbe  statutes  of  tbe  United  Statea,  rtiat- 
ing  to  the  recording  of  vessels  auK>lled  under 
the  Laws  of  tbe  United  States,  reads  as  fel- 
lows: *'Sec.  4182.  No  Mil  of  sale^  mortgace; 
hjiwtfaecatlon,  or  conveyance  of  any  vessel, 
or  port  of  any  vessel,  of  the  United  States, 
shall  be  valid  against  any  person  other  than 
the  grantor  or  mortgagor,  his  htiUn  and  dev- 
isees, and  persons  having  actual  notice  there- 
of, unless  such  bill  of  sale,  mortgage,  hy- 
pothecation, or  conveyance  is  recorded  in  the 
office  of  the  collector  of  the  customs  where 
such  vessel  is  registered  or  enrolled.  The 
Uen  by  bottomry  on  any  vessel,  created  dur- 
ing her  voyage,  by  a  loan  of  money  or  mate- 
rials necessary  to  repair  or  enable  her  to 
prosecute  a  voyage,  shall  not  however,  lose 
Its  priority,  or  be  in  any  way  affected  by  the 
provisions  of  this  section."  Rev.  St  f  4192 
(U.  S.  Comp.  St.  1901,  p.  2837).  The  Bank- 
ruptcy Act  contains  the  f<^owing  sectloiu: 
"Sec  60.  A  person  shall  be  deemed  to  hare 
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given  8  preference  If,  being  insohrent,  he  has, 
^ithla  four  months  before  the  filing  of  the 
petition,  or  after  the  filing  of  the  petition  and 
before  the  adjudication,  procured  or  suffered 
a  Judgment  to  be  entered  against  himself  in 
favor  of  any  person,  or  made  a  transfer  of 
any  of  his  property,  and  the  effect  of  the  en- 
forcement of  such  Judgment  or  transfer  win 
be  to  ooaUe  any  tme  of  his  creditors  to  ob- 
tain a  greater  pwcentage  of  Ms  debt  than 
any  other  of  such  creditors  of  the  same  class. 
Where  the  preference  consists  in  a  transfer, 
such  period  of  four  months  shall  not  expire 
until  four  months  after,  the  date  of  the  re- 
cording or  registering  of  the  transfer,  if  by 
law  such  recording  or  registering  is  requir- 
ed." Remington  on  Bankruptcy,  p.  1780. 
"Sec.  67.  (a)  <:nalms  which  for  want  of  rec- 
ord or  for  other  reasons  would  not  have  been 
vaUd  liens  as  against  the  claims  of  the  cred- 
itors of  the  bankrupt  shall  not  be  liens 
against  his  estate,  (b)  Whenever  a  creditor 
la  prevented  from  enforcing  his  rights  as 
against  a  lien  created,  or  attempted  to  be 
created,  by  his  debtor,  who  aft^wards  be- 
comes a  bankrupt,  the  trustee  of  the  estate 
of  such  bankrupt  shall  be  subrogated  to  and 
may  enforce  such  rights  of  such  creditor  for 
the  benefit  of  the  estate."  Remington  on 
Bankruptcy,  p.  1783.  From  an  examination 
oA  the  dates  above  givw  It  wlU  be  cAMerred 
tbat  dke  bill  of  sale,  which  Is  thought  to  have 
created  a  -roldaijle  preference  in  favor  at  the 
appellant  bank  over  othor  creditors  ot  the 
bankrupt^  was  mcnted  on  Jidy  9, 1809,  and 
recorded  with  the  collector  of  customs  where 
tbe  vessel  vas  enndled  on  October  27.  1900, 
that  tbe  vendor  In  the  bill  of  sale  vras  ad- 
judged a  bankn^t  on  January  19,  lOlfK  &nd 
that  four  months  did  not  elapse  hetweoi  the 
date  of  recording  the  transfer  and  the  ad- 
judication of  buikriQitcy. 

[1]  It  is  the  contention  of  tbe  appellant 
that  tbe  Instrument  undor  wbitA  it  daims  is 
not  -such  an  Instnanatt  as  the  bankmptcy 
act  requires  to  be  recorded ;  and,  since  it  was 
executed  more  than  four  months  prior  to  the 
flUng  of  the  petition  in  baidcrui^.  it  was 
Dot  av<dded  that  proceeding.  In  suK)ort 
of  its  contention  the  an>ellant  suggests  two 
principal  reasons:  The  first  is  that  the  sec- 
tion from  the  Revised  Statutes  above  quoted 
does  not  require  an  instrument  to  be  record- 
ed in  order  to  be  valid  against  goieral  cred- 
itors of  the  vendor  named  in  the  iuatrument, 
but  requires  recording  only  as  against  cred- 
itors who  have  acquired  some  form  of  lien 
upon  tile  property  without  notice  of  tlie  Uen 
created  by  the  unrecorded  instrument;  and 
the  conclusion  is  drawn  therefrran  that  since 
the  creditors  represented  by  the  trustee  in 
bankmptcy  in  the  present  case  are  general 
creditors  of  the  bankrupt,  having  no  spedflc 
Uen  upon  the  property  induded  within  Its 
bill  of  sale,  they  are  not  protected  by  the 
secUoB  of  tbe  bankruptcy  act  which  avoids  a 
transfer  of  property  not  recorded  within  four 


months  prior  to  the  institution  of  bankruptcy 
proceedings  against  Qie  v^dor  therein. 

A  number  of  cases  are  cited  supporting  this 
construction  of  the  recording  act,  among 
which  are  HIU  et  al.  V.  Golden  Gate,  12 
Fed.  Cas.  168,  White's  Bank  v.  Smith,  7 
Wall.  646,  19  L.  iCd.  211,  Aldrich  v.  JEtna 
Ca,  8  Wall.  492,  19  I/.  Ed.  473,  and  The  J. 
E.  Rumbell,  148  TJ.  S.  2,  13  Sup.  Ct.  408,  37 
L.  Ed.  345,  but  a  careful  perusal  of  them 
has  not  convinced  us  they  are  in  ix>int  upon 
the.  question  here  suggested.  Certainly  they 
do  not  determine  the  question  directly,  and 
the  analogy  Is  not  sufficiently  close  to  en- 
able us  to  say  that  a  contrary  conclusion  Is 
not  permissible.  Treating  the  question  as 
one  of  first  impression,  we  cannot  adopt  the 
constructlou  contended  for  as  a  correct  con- 
struction of  the  statute.  It  will  be  observed 
that  the  statute  is  somewhat  broad  In  its 
t^ms.  The  language  of  the  act  in  so  far  as 
it  is  applicable  to  tbe  present  case  Is  that 
no  bill  of  sale  or  mortgage  shall  be  valid 
against  any  person  other  than  the  grantor 
or  persons  having  actual  notice  thereof,  un- 
less recorded  in  the  office  of  the  collector  of 
customs  where  the  vees^  is  enrolled.  The 
term  "any  person"  does  not  mean  of  course  a 
stranger  to  the  transfer,  or  an  individual 
who  has  no  Interest  at  all  in  the  property  of 
vendor.  These  are  not  affected  by  the  dis- 
position made  of  the  vendor's  property.  But 
we  think  it  broad  enough  to  Include  the 
general  creditors  of  the  vendor,  and  especial- 
ly those  who,  like  certain  of  the  creditors  of 
the  vendor  In  the  present  instance,  have  sub- 
sequent to  the  execution  of  the  MU  of  sale, 
but  prior  to  Its  recording  and  in  Ignorance 
theretrf',  advanced  la^  sums  to  tbe  veodw 
on  tbe  faith  of  its  representations  Qkat  the 
title  to  the  pttqperty  was  unchanged  and  dear 
of  IncumbTances. 

[2}  One  of  tbe  purposes  of  tbe  recording 
acts  is  the  avoidance  of  secret  liens  and  the 
conseqioNit  fi»ads  attendant  upon  them.  To 
that  Old,  such  statutes  are  t^arded  as  re- 
medial, and  are  to  4>e  liberally  construed  so 
as  to  attain  tbe  object  intoided.  So  with  the 
statnte  in  question  here,  since  its  language  Is 
broad  enough  to  permit  of  it,  the  court  will 
give  It  tbat  construction  which  will  prevent  a 
vendor  or  mortgagor  from  pledging  his  prop- 
erty to  secure  one  obligation,  and  then  using 
It  as  an  unincumbered  asset  to  Incur  others. 
So  construing  it,  we  hold  that  an  unrecorded 
bill  of  sale  is  Invalid  as  against  a  credltOT  of 
the  vendor  who  seeks  to  sequester  tbe  prop- 
erty to  the  satisfaction  of  the  obligations  due 
him. 

[31  But  it  is  said  tbat  the  creditors  here 
are  not  seeking  to  sequester  the  property  to 
the  satisfaction  of  their  debts ;  that  the  ti- 
tle to  the  property  is  In  tbe  trustee  In  bank- 
ruptcy, who  took  it  from  the  bankrupt,  tho 
vendor  in  the  bill  of  sale :  that  the  trustee's 
title  is  no  better  than  tbe  bankrupt's,  and 
slnra  it  conld  not  avoid  the  couv^ance  the 
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trustee  cannot  But  tbe  trustee  not  only 
holds  the  1^1  title  to  the  banlcmpts  estate^ 
but  he  represents  the  credltora  of  tbe  bank- 
rupt aba  Sach  rights  as  they  possessed 
against  the  claimants  and  holders  of  the 
bankrupt's  estate  he  possesses,  and  he  can 
arold  any  transfer  or  conveyance  of  the  prop- 
erty which  they  could  have  avoided.  In 
other  words,  the  bankruptcy  proceedings  are 
ta  themselves  In  effect  an  attachment  and 
sequestration  ot  the  property  of  the  bank- 
rupt for  the  benefit  of  his  creditors,  and  the 
trnstee  thereof  has  plenary  power  to  take 
all  such  steps  as  are  necessary  to  subject  the 
bankrupt's  property  to  the  satisfaction  of  his 
obligations.  Section  67c,  Bankr.  Act;  Muel- 
ler V.  Nugent,  184  U.  S.  1,  22  Sup.  Ct  269, 
46  L.  f)d.  405;  Bank  v.  Sherman,  101  U.  8. 
403,  25  Ed.  866;  Bryan  v.  Bemhelmer, 
181  U.  S.  188,  21  Sup.  Ct  557,  45  li.  Ed.  814; 
In  re  Pekln  Plow  Co.,  112  Fed.  308,  50  C.  C. 
A.  257;  In  re  Thorp  (D.  0.)  .130  Fed.  371. 

[4]  The  second  reason  given  In  support  of 
the  contention  Is  that,  since  the  blU  of  sale 
Is  valid  between  the  parties  and  as  to  per- 
sons having  actual  notice  thereof  without 
recording,  it  Is  not  such  an  Instrument  as  the 
bankruptcy  act  requires  to  be  recorded.  In 
other  words,  it  Is  contended  that  no  in- 
strument is  required  to  be  recorded  by  the 
bankruptcy  act  In  order  to  be  valid,  unless 
such  instrument  Is  Invalid  without  recording 
as  against  all  persons.  We  cannot  accept 
this  construction  of  the  statute.  It  will  be 
remembered  that  section  60  of  the  bankrupt- 
cy act  as  originally  enacted  did  not  contain 
the  last  sentence  now  In  the  section  above 
quoted.  This  was  added  by  the  amendment 
of  1903  (Act  Feb.  5,  1903,  c.  487,  g  13, 32  Stat 
799  [U.  S.  Comp.  St  Supp.  1911.  p.  1606]), 
and  had  as  its  purpose  the  prevention  of 
giving  secret  preferences  made  possible  un- 
der the  law  as  it  was  originally  enacted  by 
withholding  from  record  instmments  creat- 
ing liens.  It  is  plain  that,  If  the  appellant's 
construction  of  the  statute  Is  adopted,  the 
amendment  Is  rendered  nngatory,  as  no  stat- 
ute of  the  United  States  or  of  any  state,  in 
BO  far  as  we  are  aware,  requires  Instruments 
conveying  or  oreatlng  liens  upon  proper^  to 
be  recorded  In  order  to  be  valid  as  against 
all  persons.  Usually,  and  universally  In  so 
far  as  our  examination  goei^  they  are  valid 
between  the  parties  and  some  (Masses  of  per- 
sons having  actual  notice  without  reced- 
ing. These  facta  were  known  at  the  time  the 
amendment  was  enacted,  and  it  will  hardly 
do  to  say  that  it  was  the  purpose  of  Congress 
to  do  an  Idle  things  There  is  no  necessl^ 
that  requires  tbe  construction  contended  for. 
The  act  can  be  held  operative  as  to  those  pra- 
sons  whom  the  recording  statutes  favor  with- 
out doing  violence  to  any  of  its  terms;,  and, 
since  creditors  are  persons  against  whom 
unrecorded  transfers  and  mortgages  are  void 
unless  recorded  under  the  secMon  of  the  Re- 
vised Statutes  above  quoted,  we  liold  in  99- 


jdylng  the  principle  to  tbe  case  before  us 
that  the  failure  of  the  aroeUant  to  zeoord 
its  lien  more  than  tour  months  prior  to  tiie 
filing  of  tile  petition  in  bankruptcy  against 
Its  vmdor  destroyed  the  preterenoe  ^ve^ 
thereby,  and  subjected  the  property  to  dis- 
tribution among  the  creditors  of  the  bank- 
rupt's estate. 

Our  attention  has  been  called  to  no  adju- 
dicated case  where  tbe  bankruptcy  act  has 
be«i  construed  with  reference  to  the  feder- 
al recording  act  above  quoted.  It  has  been 
construed,  however,  by  the  United  States 
Circuit  Courts  and  Circuit  Conrts  of  Appeal, 
in  numerous  cases  with  reference  to  the 
recording  acts  of  the  various  states.  Tbe 
diligence  of  counsel  has  demonstrated  that 
these  decisions  have  not  been  entirely  uni- 
form, but  we  ttilnk  tbe  trend  of  authority  is 
to  support  the  conclusion  we  have  reached. 
Loeser  v.  Savings  Deposit  Bank  &  Trust  Co., 
148  Fed.  975,  78  C.  C.  A.  597,  18  I*.  R.  A. 
(N.  S.)  1233;  Mattley  v.  Glealer,  187  Fed. 
970,  UO  C.  G.  A.  90 ;  In  re  Beckhaus,  ITt 
Fed.  141,  100  C.  C.  A.  661;  First  National 
Bank  v.  Connett  142  Fed.  33,  73  O.  a  A- 
219,  5  li.  a.  A.  (N.  S.)  148 ;  English  v.  Boss 
(D.  a)  140  Fed.  630;  In  re  Pekin  Plow  Co, 
112  Fed.  308.  50  G.  C.  A.  257;  In  re 
Montague  <D.  O.)  143  Fed.  428. 

[B]  We  think  the  transfer  void  for  anoth- 
er reason.  It  will  be  remembered  that  tbe 
Oawley  Foundry  A  Machine  Works  is  a  do- 
mestic corporation,  and  was  wholly  Insolvent 
at  the  time  it  made  and'  delivered  the  bill  of 
sale  in  question  to  the  ai^>eUant  bank.  In 
this  state  It  Is  the  rule  that  a  domestic  cor- 
poration cannot  after  insolvency  pretes  Its 
credltohi;  but,  on  the  contrary.  Its  prop- 
erty Is  from  thenceforth  regarded  as  a  trust 
fund  for  the  benefit  of  all  its  creditors,  and 
any  transfers  or  mortgages  thereof  after  In- 
solvency, which  have  the  effect  of  preferring 
one  creditor  over  another,  are  void.  Thomp- 
son V.  Huron  Lumber  Co.,  4  Wash.  eOO,  30 
Paa  741,  31  Pac.  26;  Conover  v.  Hull,  10 
Wash.  675,  39  Pac.  106,  45  Am.  St  Rep.  810; 
AUen  V.  Stallcup.  13  Wash.  681,  43  FkC  884; 
Compton  V.  Schwabadier  Bros.  A  Go,  15 
Wash.  312.  46  Paa  338;  Biddle  Pur.  Coi  t. 
Pt  Townsend  Steel,  ete..  Co.,  16  Wash.  0B2, 
48  Pac.  407 ;  State  ex  reL  Strohl  v.  Sopetiiw 
Court,  ao  Wash.  S51,  S6  Pac.  86,  4S  U  IL  A. 
177;  Tacoma  Ledger  Oo.  v.  Western  Home, 
etc.,  Assoc.,  37  Wash.  471,  79  Pa&  993;  Care- 
ts &  Earles  v.  Hoflus,  44  Wash.  458,  87 
Paa  681 ;  Nixon  v.  Hendy  Machine  Wor^  81 
Wash.  419,  99  Paa  11. 

[I]  By  section  67  of  tiie  bankruptcT  act  It 
is  ^vided  that  clalins  which  for  want  of 
record  or  "for  other  reasons"  would  not  have 
been  valid  liens  as  against  the  claims  of 
creditors  of  the  banknvt  shall  not  be  liens 
against  his  estat&  It  is  plain,  therefw^ 
that  under  the  laws  of  this  state,  as  they  are 
administered  by  our  courts,  this  transfer 
would  have  been  void,  although  recorded 
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within  the  statatoiT  period.  Again,  our 
recording  acts  make  void  any  transfer  of  per- 
sonal property  as  against  exlsttng  creditors, 
where  the  property  is  left  In  the  possession 
of  the  vendor,  unless  the  transfer  be  record- 
ed within  ten  days  after  its  execatlon.  Rem. 
&  BaL  Code.  (  62gL  So  a  mortgage  of  per- 
sonal property  is  void  as  against  creditors  of 
the  mortgagor  or  subsegoent  purchasers  of 
the  property  anless  recorded  in  the  manner 
required  by  law.  Id.  I  8660.  This  rale  of 
law  and  these  statutes,  It  seem  to  us,  afford 
"other  reasons"  for  declaring  the  lien  of  the 
appellant  invalid  within  the  meaning  of  the 
bankruptcy  act,  even  though  we  were  to  con- 
clude that  the  transfer  was  valid  nnder  the 
recording  acts. 

The  appellant  complains  that  the  court  er- 
red In  falling  to  allow  It  Its  costs  expended 
in  foreclosing  Its  lien,  and  In  allowing  a  re- 
covery for  the  value  of  the  vessel  in  excess 
of  the  price  for  which  it  sold  at  public  sale 
under  the  foreclosure  proceedings.  But  we 
ilnd  DO  error  In  either  of  the  rulings. 

The  Judgment  is  aflSnned. 

OBOW.  a  J.,  and  MAIN,  MORRIS,  and 
GBADWIC^  JJ.,  ooncar. 


(71  WMk.  ITS) 

liAT  V.  BOUTON  et  rL 
(Supreme  Court  of  Washington.   May  6,  ISIZ.) 

1.  CoivTBACTs   (S   163*)  —  ConanoiKQ  to 
Avoid  InvAuniTT. 

Where  a  contract  is  fairly  open  to  two 
constructions,  one  lawful  and  the  otbtt  unlaw- 
ful, the  lawful  one  will  be  adopted. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  I  734 :  Dec.  Dig.  I  163.*] 

2.  nsuHT  (S  41*)—  UauBiovs  Commaon  — 

CONTBAOTS  iNVOLVXlfa  COHTINOEllOr. 

Plaintiff  having  a  contract  for  the  pur- 
chase of  a  tract  of  land  platted  into  lots  bor- 
rowed $2,000  from  defendants,  assigning  the 
contracts  as  security,  and  agreed  tliat  d^end* 
BDts  should  have  charge  of  the  sale  of  lots, 
that,  if  they  should  par  the  vendor  the  amount 
to  which  he  was  entitled,  they  might  sell  lots 
at  not  less  than  SlOO  a  lot,  $100  on  each  sale 
to  be  applted  on  the  loan,  and  the  balance  to  be 
retained  by  defendants  as  interest  on  the  loan 
and  compensation  for  their  services,  and  that 
the  balance  due  defendants  on  June  24th  on  ac- 
count of  the  loan,  the  amount  paid  the  vendor, 
or  taxes  or  liens  should  be  paid  as  defendants 
might  elect  in  cash  or  lots  at  the  agreed  price 
of  $50  a  lot.  Subsequent  to  June  24th  defend- 
ants advanced  $2,068  additional,  received  a  con- 
veyance of  ten  lots,  and  a  new  contract  was 
made  reciting  that  plaintiff  was  indebted  to  de- 
fendants in  the  sum  of  $6,008,  for  which  be 
was  to  give  sotea  which  slwuld  be  a  first  lien 
on  all  unsold  property.  In  a  salt  tot  relief  the 
only  evidence  as  to  the  value  of  the  lots  was 
that  at  the  time  t^ie  second  contract  was  made 
they  were  selling  on  the  installment  plan  for 
$2S0  each.  Heldy  that  the  contracts  by  which 
defendants  by  advancing  $4i008  received  10  lots 
worth  S2JW>  and  plaintiff's  notes  for  $6,008 
were  obvious  evasions  of  the  statute  airalnat 
usury  (Rem.  ft  Bal.  Code,  }  6261),  especially  as 
the  first  contract  showed  on  its  face  that  de- 
fmdants  regarded  the  lots  as  worth  at  least 
9100,  since,  while  a  contingency  as  to  the  pay- 


ment of  full  legal  Interest  may  Jnstity  the  in- 
terest so  contingently  payable  in  exceed!^  the 
legal  rat&  the  contii^eDCy  must  be  more  than 
a  nominal  or  colorable  one. 

\Ei.  Note.— For  other  cases,  see  Usury,  Cenb 
ni?.  58  W,  95;  Dec.  Dig.  {  41.*] 
3.  UsuBT  (j  143*)  —  A^woATioir  aw  Pat- 

UENTS  OF  UBUBT. 

Under  Rem.  ft  Bal.  Code,  f  6266,  autborli- 
ing  a  n^very  on  usurious  cootracta  where  in- 
terest has  been  paid  for  the  principal  less  twice 
the  amount  of  the  interest  paid,  there  was 
nothing  due  defendants,  the  lots  bavins  been 
taken  as  interest  and  tbelr  value,  when  doubled, 
exceeding  the  amount  of  the  kuin. 

[Ed.  Note.— For  otha  cases,  see  Usury,  Gent. 
Dig.  i  434:  Dec.  Dig.  1  143.*] 

Departmcait  1.  Appeal  from  Snpwlor 
Conrt,  Clarke  County;   H.  XL  McEomy, 

Judge. 

Action  toy  Marlon  O.  Lay,  aa  adndnlstra- 
trlx  of  John  M.  Lay,  deceased,  against  B.  F. 
Boutou  and  another.  Judgment  for  defend- 
ants, and  plaintifC  appeals.  Reversed,  with 
directions. 

Miller,  Crass  ft  Wilkinson,  of  Tanconver, 
for  appellant  Back,  Hall  ft  Drowl^  and 
Jaa.  P.  Stapleton,  all  of  Vancouver,  for  x«- 
spondenta. 

GOSB,  J.  This  la  a  bill  In  equity  for  aa 
accounting  and  other  equitable  relief.  The 
plaintiff  John  M.  Lay  died  pending  the  ac- 
tion, and  Marion  O.  Lay,  aa  adminlatratzix 
of  his  eotate^  waa  anbatltated  aa  pi«<«irtff 
She  haa  appealed  from  an  adverse  Judgment. 

The  litigation  arose  out  of  two  contracts 
made  between  John  M.  lAy  and  his  wif^ 
Marlon  O.  Lay,  and  the  respondents.  The 
first  conti^ct  waa  enteM  into  on  the  8th 
day  of  January,  1910.  It  redtea  that  John 
M.  Lay  haa  a  contract  with  one  Hoff  and  his 
wife  for  the  pundiase  of  certain  real  estate 
situate  In  Clarke  county,  this  state,  bearing 
date  June  23,  1908;  that  the  property  had 
been  platted  as  "Minnehaha  Park  addition"; 
that  he  also  bad  a  contract  with  one  Knowles 
and  wife,  bearing  date  S^tember  29,  1909, 
for  the  pnr^ase  of  a  tract  of  real  estate 
known  aa  Knollwood,  situate  In  the  same 
county ;  that  Lay  desired  to  "borrow"  $2.- 
000  from  de  respondents,  the  "loan"  to  be 
secured  by  an  asdgnmmt  of  these  contracts 
to  ttiem,  and  that  In  consideration  of  the 
agreement  and  the  sum  of  $2,000,  the  receipt 
of  which  was  acknowledged,  they  sold  and 
assigned  all  their  right,  title,  a^d  Interest 
in  the  two  contracts,  and  to  any  and  all  con- 
tracts for  the  sale  of  lota  or  portions  of  the 
tracts  designated.  It  was  agreed  therein 
that  the  req;K>ndaitB  should  take  charge  vt, 
and  direct  the  sale  of,  lots  In  Minnehaha 
Park  addition  subject  to  the  provisions  of 
the  Hofl  contract;  that,'  if  the  Hold  had 
been  paid  In  fnll,  "the  $14,000  which  they  an 
to  recdve"  btf  ore  June  23, 1910,  according  to 
the  terma  of  their  contract^  then  the  respond- 
ents might  sell  such  lots  as  had  not  been 
sold  "at  sndi  prices  as  they  may  fix,"  but 
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at  not  leas  than  $100  a  lot,  tbe  flrst  $100 
paid  upon  each  lot  to  Ite  applied  In  paymoit 
of  the  loan  of  $2,000;  the  balanoe,  if  any, 
In  excess  of  that  sum  for  each  lot  sold  prior 
to  Jnne  23,  1910.  to  be  retained  by  the  re> 
spondfflitB  as  Interest  "on  said  loan  and  conir 
pensatlon  for  their  aefrlces."  It  was  further 
Btlpulafed  that  the  respondents  at  their  op- 
tion might  at  any  Ume  settle  In  fall  with 
the  HcrffB,  and  that  whatever  snm  was  paid 
in  the  settlement  shonld  **become  a  part  of 
the  consideration  for  this  aKreement"  The 
contract  also  provided  that  the  respondents 
might  pnrchase  all  sale  contracts  at  a  dis- 
connt  of  10  per  cent  ot  their  face  value,  Uie 
balance  to  be  aiq;>lled  In  payment  of  their 
advances  to  the  HotTs.  It  was  also  agreed 
that:  "The  talanoe  dne  to  said  parties  of 
the  second  part  [the  re^udents]  on  account 
of  this  agreement,  either  on  account  of  the 
original  loan  of  $2,000,  on  account  of  tbe 
amount  paid  to  said  HoIEb,  or  on  account 
of  any  payments  of  taxes  or  liens  of  any 
nature  against  said  'Minnehaha  Park  addi- 
tion,' or  said  'Enollwood,'  which  shall  not 
have  been  paid  to  said  parttea  of  the  second 
part  in  accordance  with  the  provisions  here- 
inbefore contained,  shall  be  paid  on  June 
24th,  1910,  to  said  parties  of  the  second  part 
as  they  may  elect,  either  In  cash  or  in  lots  to 
be  by  them  selected  from  the  'Bflnnehaha 
Park  addition'  at  the  agreed  price  of  $50.00 
per  lot,"  excei^  certain  enumerated  lots  the 
prices  of  which  were  fixed  at  $16  each.  The 
contract  concludes  with  the  stipulation  that 
if  the  lots  in  Ulnnehaha  Park  addition  re- 
maining unsold  on  the  24th  day  of  June, 
1910,  were  not  sufltetent  to  repay  the  respond- 
ents at  the  prices  agreed  upon,  then  they 
should  retain  all  the  right,  title,  and  inter- 
est of  the  Lays  in  KnoUwood  and  to  all  eon. 
tracts  for  the  sale  of  lots  therein.  On  July 
20,  1910,  they  made  a  second  contract,  redtr 
ing  that  the  respondents  had  upon  that  day 
taken  title  to  certain  lots  in  Minnehaha  Park 
addition  to  the  city  of  Vancouver;  that  then 
was  dne  the  respondents,  for  "money  advanc- 
ed and  services  rendered  an  amount  mutu- 
ally agreed  to  be  $0,098.70" ;  that  t^^ey  should 
accept  two  notes  of  John  M.  Lay  In  equal 
amounts  due  one  year  from  date  with  inters 
est  at  the  rate  of  8  per  cent  per  annum  aft- 
er six  months  from  that  date;  that  Lay 
should  sell  the  property,  provided  that  no  lot 
should  be  sold  for  less  than  $200 ;  that  all 
money  derived  from  sales  should  be  applied 
in  payment  of  the  notes  until  they  were  llq- 
ui^ted,  less  5  per  cent  to  be  allowed  to  Lay 
as  a  commission ;  that  if  the  notes  had  not 
been  paid  at  maturity,  the  respondents  might 
sell  any  of  the  remaining  lots  for  "their  rea- 
sonable cash  value";  that  the  notes  should 
be  a  first  Uen  on  all  unsold  property  and  all 
contracts  for  sale  of  property  In  both  ad- 
ditions. This  contract  further  provided  that 
the  respondents  "during  the  lif^  of  the  trus- 
teeship" should,  after  they  had  been  paid, 
pay  certain  enumerated  claims  out  of  any 


moneys  coming  Into  their  hands  from  ailn 
of  property. 

It  will  be  observed  Out  Uie  flrst  contract 
provides  for  two  contingencies,  and  gives  the 
respondents  two  option  privileses.  The  first 
is  that  if  the  HolTs  have  been  paid  prior  to 
June  23,  1010,  the  reepondents  may  up  to 
that  date  sell  lots  at  a  price  fixed  by  than, 
but  not  leas  than  $100  eadi,  and  have  tbe 
excees,  If  any,  as  Interest  on  the  ¥2,000  loaiL 
The  second  is  that  the  balance  due  the  re- 
spondents on  June  24,  1910,  both  upon  the 
original  loan  and  on  account  of  money  ptid 
to  the  HoflCs  and  for  taxes  and  llena  upon 
both  tracts,  shall  be  paid  on  that  date  "d- 
tb.ex  in  cash  or  In  lots  to  be  by  tbem  sdert- 
ed  from  the  Minnehaha  Park  addition  at  the 
agreed  price  of  $00  per  lot;"  eusept  certain 
enumerated  lots  which  they  had  the  option  to 
take  at  $15  each.  At  tbe  time  the  flrst  eon- 
tract  was  made^  the  respondents  loaned  lay 
$2,000,  and  took  Ids  noninterest-bearlnc  note 
therefor.  On  the  23d  day  of  June,  1910,  they 
advanced  $2,098,  the  amount  reqidred  to  pay 
the  HofCs  the  balance  due  upon  their  ooo- 
tract  There  were  no  other  advanconeatt 
for  the  Lays.  So  the  situation  on  the  aoth 
day  of  July,  1910,  was  tills:  The  respond- 
ents had  loaned  Lay  $2,000  at  the  time  the 
first,  contract  was  made  and  $2,098  on  June 
23d  following,  making  in  the  aggregate  $4.- 
098.  On  the  date  last  mentioned  the  Lays 
conveyed  to  the  respondents  10  lots  of  the 
value  of  $250  each,  and  gave  them  two  notes 
a^egatlng  $6,098,  thus  making  a  bonus  ul 
$2,500  in  property  and  $2,000  In  notes. 

[1,2]  The  appeal  presents  a  single  ques- 
tion; i.  e.,  were  the  contracts  naoiioos?  Hie 
rule  adopted  by  the  courts  in  constraing  con- 
tracts is  that  where  a  contract  Is  fidrly 
open  to  two  constructions,  tile  one  lawful  and 
the  other  unlawful,  the  former  will  be  adopt- 
ed. The  circumstance  conferring  the  right 
to  exercise  the  flrst  option  did  not  arise. 
Hence  it  has  no  baring  on  the  can  empt 
as  it  may  tend  to  throw  light  upon  tbe  sec- 
ond option  clause.  It  is  obvious,  we  think, 
that,  when  the  flrst  contract  was  made^  the 
respondents  considered  lots  wortik  more 
than  $100  each;  for.  If  th^  did  not  sell  for 
a  greater  price,  th^  would  receive  no  com- 
pensation for  the  loan.  Measured  by  this 
valuation,  and  all  tbe  circumstances  Indicate 
that  they  then  had  even  a  greater  value,  the 
privilege  of  sheeting  lots  at  $50  each  In  Uen 
of  cash  was  an  obvious  evaston  of  the  usury 
statute.  Item.  &  BaL  Code,  |  6251,  provides 
that:  "No  person  shall  directly  or  Indlreet- 
ly  take  or  rec^ve  in  money,  goods  or  thing 
In  action,  or  In  any  other  way,  any  greater 
interest  sum  or  value  for  the  loan  or  for- 
bearance of  any  mon^,  goods  or  other  thing 
in  action  than  twelve  per  centum  per  mn- 
num."  Tbe  books  are  repl^  with  cases 
where  artful  contrivances  have  been  resort- 
ed to  whereby  the  lender  is  to  receive  some 
advantage  or  thing  of  value  beyond  tbe  xv- 
payment  of  the  loan  with  lawful  Interest: 
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These  eradons  are  almost  Influlte  In  va- 
rlet7.  The  conrts,  bowever,  bave  been  vigi- 
lant In  nnmasklng  the  transaction  and  find- 
ing Its  real  pifrpose;  and  wherever,  when 
eziiiosed  to  the  light  It  Is  apparent  that  there 
has  been  a  shift  or  a  device  to  evade  the 
statute,  the  transaction  has  been  condemn- 
ed as  osurions.  "When  the  payment  of  full 
legal  Interest  la  subject  to  a  contlngeni^ 
wholly  or  in  part  so  tbat  the  {eider's  lawful 
profit  Is  put  in  hazard,  the  Interest  so  oim- 
tlngently  payable  need  not  be  limited  to  the 
legal  rate,  providing  the  parties  are  con- 
tracting in  good  ftdth  and  without  inten- 
tion to  avoid  the  nsary  statutes ; '  and  the 
same  rule  gorerns  where  only  part  of  the 
legal  biterest  is  in  bazard.  This  role  finds 
its  most  frequent  application  in  respect  of 
loans  stipulating  fOr  tin  vajmeat  of  a  por- 
tion of  partnership  {noflts  in  lieu  of  Inter- 
est" 89  Gyc.  9K2.  Tbe  same  view  Is  thus 
tersely  stated  in  White  Water  Valley  Canal 
Go.  T.  Yallette.  62  U.  S.  How.)  414.  16  L. 
Ed.  154:  "Wh«»  there  is  a  loan,  although 
the  profit  derived  to  tbe  l^der  exceeds  the 
legal  rate,  yet,  if  tbat  profit  la  contingent  or 
uncertain,  the  contract.  If  bona  fide  and 
without  any  ^sign  to  evade  the  statute,  is 
not  usurious."  The  contingency,  however, 
must  be  more  than  a  nominal  or  a  colorable 
one.  As  was  said  in  Missouri,  K.  &  T.  Trust 
Go.  r.  Md^chlan,  SO  Minn.  46S.  61  N.  W. 
560:  "The  mere  fact  that  the  contract  has 
the  form  of  a  contingency  will  not  exempt 
it  from  the  scmtlny  of  the  court;  who  are 
bound  to  ttcerdse  their  Judgment  in  deter- 
mining whether  the  contingency  be  a  real 
one,  or  a  mere  shift  and  device  to  cover  usu- 
ry." Where  the  borrower.  In  order  to  obtain 
an  extension  of  time  in  which  to  pay  his 
ttebt,  was  required  to  buy  horses  from  tbe 
lender  at  prices  largetly  in  excess  of  their 
value,  tbe  sale  was  treated  as  a  aid)terfuge 
to  compel  payment  of  an  unlawful  rate  of  in- 
terest Kommer  v.  Harrington,  83  Minn.  114, 
85  N.  W.  930.  So  where  the  loader  required 
the  bonrower  to  take  out  insurance,  and  the 
compensation  exacted  exceeded  tbe  lawful 
rate  of  interest  plus  the  reasonable  cost  of 
tbe  insurance,  the  transaction  was  held  usu- 
rious. Missouri,  K.  ft  T.  Trust  Co.  r.  Mc- 
liSchlan,  supra;  Missouri,  K.  AT.  Trust  Co. 
T.  Emmaeig,  77  Fed.  32,  23  C.  G.  A.  1; 
Brewer  v.  Life  Ins.  Ca  (G.  a)  86  Fed.  748. 
So  where  there  has  been  an  exaction  in  ex- 
cess of  the  lawful  rate  of  interest  in  the 
form  of  a  commission  or  for  pretended  serv- 
ices, the  purpose  to  evade  the  stetute  being 
patent  the  contract  has  been  treated  as  usu- 
rious. Dayton  v.  Dearholt  85  Wis.  161,  55 
N.  W.  147;  France  v.  Monro,  138  Iowa,  1, 
115  N.  W.  577,  19  L.  B.  A.  (N.  S.)  391;  Bor^ 
kan  V.  Nesbitt,  58  Minn.  487,  00  N.  W.  132. 
The  same  view  has  been  taken  where  an 
excessive  and  certain  profit  has  been  agreed 
upon  in  lieu  of  interest  Riley  T.  Sears,  164 
a  609,  70  8.  S.  907. 
31ie  respondente  contend  in  effect  that  Uu 


first  contract  was  a  profit-sharing  one ;  that 
tbe  value  of  the  property  was  uncertain;  that 
they  had  the  right  wlien  the  second  contract 
was  made  to  demand  the  conveyance  of  82 
lote  at  (50  each;  and  that  they  took  a'  bonus 
of  ten  loto  and  92,000  in  lieu  of  this  privi- 
lege. The  respraident  Adams  admitted  upon 
tbe  witness  stand  tbat  at  the  time  tbe  second 
contract  was  made  lota  In  Minnehaha  Park 
addition  were  selling  on  the  installment  plan 
at  f250  each,  bat  he  said  that  he  did  not  put 
that  value  upon  than.  He  made  no  further 
statemesDt  as  to  their  value  at  that  time. 
The  second  contract  was  less  Ingenuous  than 
the  first  It  recites  that  the  fO^OOS  was  due 
"for  money  advanced  and  services  rendered." 
This  was  not  true.  There  was  94,098  then 
due.  and  no  services  of  any  appreciable  value 
had  been  rendered.  The  respondents,  among 
other  cases,  have  cited  Scrlpps  v.  Crawford, 
123  Mich.  173,  81  N.  W.  1098;  Duffy  v.  GU- 
more,  202  Pa.  444,  51  Atl.  1026;  Duval  v. 
Xeal,  70  Miss.  288,  12  South.  146.  In  the 
Scripps  Case  It  was  held  that  an  agreement 
by  a  surv-iiln^  partner  to  pay  the  administra- 
tor of  the  estate  of  tbe  deceased  partner  the 
value  of  tbe  estate's  interest  in  the  partner- 
ship property  as  shown  by  tbe  inventory,  and 
one-half  tbe  net  profit  that  should  be  earned 
for  five  years,  for  the  one-half  Interest  of 
the  deceased  In  the  partnership  property  and 
the  good  will  of  the  bpslness,  was  not  usuri- 
ous, although  the  one-half  of  the  net  protlts 
exceeded  the  lawful  rate  of  Interest  The 
agreement  stated  that  tbe  one-half  of  the 
net  earnings  was  "as  Interest  on  said  loan 
and  compensation  for  the  good  will  of  the 
estate  In  tbe  business."  The  court  said  that 
there  was  nothing  to  show  that  eltber  party 
understood  tbat  an  unlawful  rate  of  inter- 
est was  contemplated.  In  tbe  Duffy  Case 
the  court  held  that,  where  partners  contrib- 
ute to  tbe  capital  of  the  firm  in  unequal 
parts,  an  agreement  between  them  that  In 
distributing  the  profite  at  the  end  of  each 
year  one  should  pay  to  the  other  "ten  per 
cent.  Interest  on  the  ditrerence  In  their  cap- 
ital" was  not  usurious.  This  was  put  upon 
the  ground  tbat  tbe  exaction  was  not  for  in- 
terest properly  so  called,  but  for  a  ^are  of 
the  profits.  In  Duval  v.  Neal,  70  Miss.  288, 
12  South.  146,  It  was  held  that,  where  an  ad- 
vancement is  made  to  promote  an  enterprise, 
the  consideration  being  a  half  interest  to  any 
net  iHTofits  that  may  siting  from  the  venture, 
the  advancement  with  lawful  toterest  to  be 
returned  if  the  requisite  funds  shall  ever 
arise  in  the  prosecution  of  the  entwpriae,  the 
contract  was  not  nsurious,  In  tbat  case 
both  the  principal  and  interest  were  risked 
uptm  the  success  of  tba  vmtare. 

Whether  the  oontrecta  be  viewed  standing 
altme  or  as  sui^emented  by  the  parol  evi- 
dence there  can  be  no  escape  from  the  con- 
viction that  they,  were  not  bona  fide  and 
without  design  to  evade  the  statute,  but  the 
view  la  compelling  that  then  was  a  studied 
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attempt  to  drmmvent  the  statute  and  to 
exact  from  the  borrower  a  contract  which  In 
all  reasonable  probability  would,  and  which 
as  a  matter  of  fact  did,  result  In  more  than 
too  per  cent,  interest. 

[3]  The  statute  (Rem.  &  Bal.  Oode,  S 
6255)  provides  that:  "If  Interest  shall  have 
been  paid,  Judgment  shall  be  for  the  princi- 
pal less  twice  the  amount  of  the  Interest 
paid,  and  less  the  amount  of  all  accrued  and 
unpaid  interest"  The  lots  of  the  value  of 
$2,500  were  taken  as  interest,  and  this,  when 
doubled  as  the  statute  commands,  pays  the 
amount  actually  due  the  respondents  on  the 
second  contract 

The  Judgment  Is  reversed,  with  directions 
to  take  an  accounting  between  the  parties 
after  giving  this  credit,  determine  the  status 
of  the  trusteeship  respecting  the  mumerated 
claims,  and  to  otherwise  proceed  In  harmony 
with  the  principles  of  equity. 

CROW,  C.  J.,  and  MOUNT,  PARKER,  and 
OHADWICK,  JJ.,  concur. 


(7S  Wadi.  408) 

HAIXIDIB  HAOHIMEBT  CO.  v.  WHTDBBT 

ISbAM>  SAND  &  GRAVEL  CO.  et  al. 

(Supreme  Court  of  Washington.   May  «,  1913.) 

1.  Replevin  (|  120*)— Judgment— Delivbet 
or  Pbopeett  in  Depbeciated  CoNnrnoN. 

Und«r  Rem.  &  Bal.  Code,  S  711,  aothoriz- 
ing  a  defendant  in  claim  and  delivery  to  re- 
claim the  property  by  executing  a  redelivery 
bond  conditioned  for  delivery  to  plaintiff  if  such 
delivery  be  adjudged,  and  for  toe  payment  of 
such  sum  as  may  for  any  cause  be  recovered 
agatnet  the  defendant,  and  section  434  p>rovid- 
ing  that  in  actions  to  recover  the  possesion  of 
personal  property  judgment  for  the  plaintiff  may 
be  for  the  possession  or  value  thereof  in  case  a 
delivery  cannot  be  had,  plaintiff  is  not  required 
to  accept  the  property  when  tendered  in  a  con- 
dition substantially  depreciated  from  its  condi- 
tion when  reclaimed  under  the  redelivery  bond 
and  to  sue  for  the  depreciation,  but  may  reject 
the  property  and  sue  on  the  bond  for  its  full 
value  as  fixed  by  the  judgment 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  3  47ft;  Dec.  Dig.  |  120.*] 

2.  Replevin  {|  107*)— Altebnahvb  Judq- 

MBNT— StATUTORT  PBO VISIONS. 

While  Rem.  &  Bal.  Code,  {  434,  providing 
that,  in  actions  to  recover  the  possession  of  per- 
sonal property,  judgment  for  plaintiff  may  be 
for  the  prasession  or  the  value  tiiereof  in  case  a 
delivery  cannot  be  bad,  is  not  mandatory  in 
terms  ab  to  rendering  a  judgment  in  the  alterna- 
tive, cither  party  has  a  right  to  insist  on  such 
judgment  being  rendered. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  g§  424-428 ;  Dec.  Dig.  {  107.*] 

a.  Pleading  (g  180*)— Reply— Depaetueb. 

Where  the  complaint  in  an  action  on  a 
bond  in  claim  and  delivery  alleged  the  failure  to 
return  the  property  or  otherwise  satisfy  the 
judgment,  and  the  answer  alleged  an  offer  to 
return  the  property,  a  reply  admitting  the  offer 
to  return,  and  allegmg  facts  showing  a  deprecia- 
tion in  Its  condition  justifyii^  a  refusal  to  ac- 
cept the  offer,  did  not  depart  from  the  complaint, 
since  it  did  not  set  up  any  new  cause  of  action, 
especiaJly  where  no  objection  to  the  reply  was 


made  until  the  trial  five  months  after  the  serv- 
ice and  filing  of  the  reply. 

[Ed.  Note.— For  other  cases,  see  Pleaduig. 
Cent.  Dig.  8S  358-384 ;  Dec.  Dig.  I  ISO.*] 

Department  1.  Appeal  from  Superior 
Ceurt,  Whatcom  Cfoon^;    Bd.  E.  Hardin, 

Judge. 

Action  by  the  HalUdie  Machinery  Com- 
pany against  the  Whidbey  Island  Sand  k 
Grq.vel  Company  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

See,  also,  62  Wash.  801,  114  Pae:  457. 

Craven  &  Greene,  of  Belllngham,  for  ap- 
pellanta.  Hughes,  McMicken,  Dovell  &  Ram- 
sey and  Otto  B.  Bopp,  all  of  Seattle,  tm 

spondent 

PARKER,  3.  The  plalntUT.  Halttdie  Ma- 
chinery Company,  seeks  recovery  twm  the 
defendants,  WhidtKy  Island  Sand  4b  Gravel 
Company,  as  principal,  and  United  States 
Fidelity  &  Guaranty  CJompany,  u  snr^, 
npon  a  redelivery  bond  ezecnted  1^  them  In 
an  action  prosecuted  by  the  machinery  omn- 
pany  against  the  sand  and  gravel  coo^anr 
nndw  the  claim  and  delivery  statntee.  Hie 
plaintiff  rests  its  ri^t  to  recover  npon  the 
allied  fallnre  of  the  eand  and  gn^ei  com- 
pany to  return  the  property  to  the  pjaintUT 
in  compliance  with  the  oimditions  ot  tine 
redelivery  bond  and  the  Jodgmott  raidered 
in  that  action  in  its  fiivor.  A  trial  before 
the  court  and  a  jury  resulted  In  a  judg- 
ment and  verdict  in  flavor  of  the  plaintiff 
in  the  sum  of  92,29&S0  damagaB,  tttm  wlddi 
the  defendants  have  appealed. 

Prior  to  February  19.  respondent 
commenced  an  action  In  the  superior  eoort 
for  Whatcom  county  against  appellant  sand 
and  gravel  company  to  recover  possession  ot 
certain  machinery,  and  caioed  the  selmre 
thereof  by  the  sheriff  upon'  the  encutlon  of 
the  usual  bond  and  affidavit  required  the 
claim  and  delivery  statute  (Rem.  &  BaL  Code. 
IS  708  and  709).  On  that  day  appellant  sand 
and  gravel  company,  as  prindpal,  and  the 
guaranty  company,  as  surety,  executed  in 
that  action  the  reddlvery  l>ond  here  sued 
upon,  conditioned  as  required  by  Rem.  ^  BaL 
Code,  S  711,  and  thereby  secured  the  return 
of  the  propei-ty  to  appellant  sand  and  gravel 
company.  That  action  proceeded  to  trial  be- 
fore the  court  without  a  Jury,  resulting  In 
Judgment  tn  usual  form  in  the  alternative  in 
favor  of  the  respondent  awarding  to  it  the 
property,  and,  if  delivery  thereof  could  not 
be  had,  that  respondent  recover  of  appellant 
sand  and  gravel  company  the  value  of  the 
property,  which  was  determined  and  fixed  by 
the  court  In  that  Judgment  Upon  appeal 
from  that  Judgment,  it  was  affirmed  by  this 
court;  our  decision  being  reported  In  G2 
Wash.  304,  114  Pac.  457,  where  a  more  de- 
tailed history  of  the  case  may  be  foond.  On 
June  7,  1911,  whl(di  was  very  soon  after  the 
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ttliDg  of  tbe  remittitur  from  oar  dedslon  In 
the  superior  court,  appeUant  tendered  to  re- 
spondent the  machinery,  claiming  such  ten- 
der to  be  in  compliance  with  the  red^very 
bond  executed  by  it  in  the  claim  and  de- 
livery action.  Respondent  refused  to  accept 
that  tender,  and  seeks  to  Justify  its  refusal 
upon  the  ground  that  the  machinery  was  at 
the  time  of  the  tender  not  in  substantially 
the  same  condition  in  which  it  was  when 
redelivered  to  the  appellant  sand  and  gravel 
company  under  the  redelivery  bond,  but  was 
at  the  time  of  the  tender  In  a  greatly  depre- 
dated condition  and  practically  worthless, 
by  reason  of  its  use  by  appellant  sand  and 
SniTel  company  and  its  exposure  to  the  ele- 
ments during  the  period  from  its  redelivery 
to  ai^pellant  send  and  gravel  company  on 
February  11.  1909,  until  Its  tender  to  re- 
spondent on  June  7,  1911.  On  July  12, 1911. 
this  action  was  commenced  agaiiwt  appel- 
lants upon  the  re<tellvery  bond  seeking  re- 
covery of  damages  measured  by  the  value  of 
the  propnty  as  fixed  by  Uie  court  in  the 
iudgmenfc  in  the  claim  and  delivery  action. 

It  Is  contended  hr  counsel  for  appellants 
that  the  evldcsice  Introduced  was  not  suffi- 
cient to  warrant  the  Jury  In  concluding,  as  it 
manifestly  did,  that  the  machinery  was  not 
In  substantially  as  good  condition  at  the  time 
of  the  tender  as  when  It  vras  reclaimed  by 
appellant  sand  and  gravel  company  under 
the  redelivery  bond.  We  think  it  Bufflci^t 
to  say,  In  answer  to  this  contention,  that  we 
ilnd  ample  evidence,  If  believed  by  the  Jury,  to 
warrant  them  In  concluding  that  the  machin- 
ery was  in  fact  very  much  depreciated  in  val- 
ue, and  not  nearly  In  such  good  condition  as 
It  was  when  appellant  sand  and  gravel  com- 
pany reclaimed  It  under  the  redelivery  bond. 
There  was  a  period  of  some  27  months  elaps- 
ed from  the  date  of  reclaiming  the  property 
under  the  redelivery  bond  until  return  there- 
of was  offered  to  be  made,  during  which  peri- 
od the  machinwy  was  used  to  a  large  extent 
by  appellant  sand  and  gravel  company  in  its 
plant,  and  during  which  period  It  was  also 
to  a  considerable  extent  exposed  to  the  ele- 
xnents  causing  depredation  by  rust  and  the 
nsual  results  of  such  exposure.  There  was 
also  competent  testimony  tending  to  show 
that  portions  of  the  machinery  were  very 
much  worn  and  that  all  of  it  was  in  some 
degree  worn.  We  conclude  that  we  cannot 
disturb  the  Judgment  because  of  want  of  evl- 
d^ce  to  support  the'  Jury's  conclusion  upon 
this  question. 

[1]  Ck>un8el  for  appellants  contend  that  re* 
spondent  was  bound  to  accept  return  of  the 
property  when  tendered,  even  though  It  may 
not  have  been  in  substantially  as  good  condi- 
tion as  when  it  was  reclaimed  by  appellant 
sand  and  gravel  company  under  the  redeliv- 
ery bond,  and  that  respondent's  only  remedy 
was  an  action  for  damages  measured  by  the 
difference,  it  any,  between  the  value  of  the 
property  when  reclaimed  by  appellant  sand 


and  gravel  company  and  when  tendered  to 
respondent.  The  trial  court  gave  to  the 
Jury,  among  other  instructions,  the  following; 

"If  yon  find  from  the  evidence  that  the 
property  when  tendered  by  the  defendant 
Whldbey  Island  Sand  &  Grav^  Company, 
on  or  about  June  6,  1911,  was  substantially 
in  the  same  condition  that  it  was  when  i>o8^ 
session  of  the  same  passed  to  the  defendant 
Whidbey  Island  Sand  &  Gravel  Company  on 
or  about  February  19, 1909,  under  and  by  vir- 
tue of  the  redelivery  bond  mentioned,  then  it 
became  the  legal  duty  of  the  plalntlft  to  ac- 
cept the  property,  and  in  such  case  yon 
should  find  for  the  defendant" 

"If  you  find  from  the  evidence,  by  a  fiUr 
preponderance  tbweof,  that  the  ivoperty 
when  so  tendered  was  so  worn  from  use  and 
the  operation  of  the  same  by  the  defendant 
after  the  execution  of  the  redelivery  bond, 
and  was  damaged  after  that  time  by  the  ac- 
tion  of  the  rains,  winds,  and  mlt  water,  or 
In  ^ther  of  these  ways,  so  that  the  same  was 
not  In  substantially  same  condltton  It 
was  when  received  by  the  defendant  Whid- 
bey Island  Sand  A  Gravai  Gompany  under 
the  bond,  then  and  In  such  case  you  are  in- 
structed that  the  plaintiff  was  under  no 
legal  oUigatltm  to  receive  the  property,  and 
in  such  case  you  should  find  fox  the  plain- 
tiff." 

These  Instructions  were  In  accordance  with 
the  theory  upon  which  counsel  for  reapond- 
ent  rested  its  right  to  refuse  the  tender  of 
the  property  and  recover  the  full  value  there- 
of as  determined  by  the  Judgment  In  the 
claim  and  delivery  case.  The  giving  of  these 
Instructions  and  other  rulings  of  the  trial 
court  In  keeping  therewith  are  the  principal 
claimed  errors  relied  upon  by  counsel  for  ap- 
pellants for  reversal.  The  obligation  rest- 
ing upon  the  party  holding  the  property,  aft- 
er giving  a  bond  for  Its  delivery  to  the 
other  party.  Is  stated  in  Shlnn  on  Replevin,  | 
679,  as  follows:  "The  plaintiffi  in  replevin, 
against  whom  a  Judgment  for  a  return  has 
been  entered,  Is  bound  to  restore  the  goods  to 
the  defendant  in  the  like  good  order  and 
condition  as  when  taken.  The  mere  restora- 
tion of  the  goods  In  a  damaged  condition  vrill 
not  be  in  compliance  with  the  conditions  of 
his  bond.  This  may  be  required  by  express 
terms  of  the  statute,  but,  if  the  statute  does 
not  expressly  require  It,  it  does  so  by  impli- 
cation. After  a  Judgment  for  a  return  has 
been  entered  against  the  plaintiff,  he  can 
only  satisfy  it  by  a  return  of  the  Identical 
property  which  was  taken  from  the  defend- 
ant under  the  writ  The  defendant  Is  not 
bound  to  accept  any  other."  Fair  v.  Citizens* 
atBite  Bank,  69  Kan.  363,  76  Pac.  847,  105 
Am.  St  Rep.  168,  2  Ann.  Cas.  060;  Capital 
Lumber  Co.  v.  learned,  36  Or.  544,  59  Pac. 
454,  78  Am.  St  Rep.  792 ;  Wallace  v.  Cox 
(Neb.)  138  N.  W.  579. 

Our  statute  prescribing  the  conditions  of 
the  bond  (Bern.  *  BaL  Code,  H  709,  711)  does 
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not  In  terms  require  the  property  to  be  re- 
turned in  substantlsUy  as  good  condition  as 
when  taken;  bat  that  sncb  Is  the  obligation 
under  the  bond  the  law  creates,  whether  Id 
terms  so  specified  In  the  statute  or  not,  Is 
well  settled  by  the  authorities.  This  observa- 
tion is  made  In  view  of  certain  contentions 
made  by  connsel  for  appellant  rested  upon 
the  absence  of  such  a  prescribed  condition 
of  the  bond  in  our  statute.  We  may  also 
observe  at  this  time  that  In  view  of  the  con- 
ditions prescribed  for  delivery  and  redelivery 
bonds  being  In  substance  the  same,  and  im- 
poBlne  like  obligations  apon  tte  party  acquir- 
ing possession  of  the  property  under  such 
bonds,  whether  plaintiff  or  defendant,  the 
law  touching  the  obligations  of  the  respec- 
tive parties  to  each  other  to  d^ver  the  prop- 
erty in  compliance  with  their  bond  must 
necessarily  be  tiw  same.  We  may  therefore 
call  to  our  aid  and  regard  as  equally  applica- 
ble decisions  dealing  with  claims  of  defend- 
ants as  well  as  those  dealing  wltti  claims  of 
plaintiffs  nadet  each  bonds. 

The  decisions  of  the  courts  are  In  apparent 
oonflict  upon  the  question  of  the  right  of 
the  party  for  whose  protection  the  bond  Is 
given  to  reject  a  tender  of  only  a  portion  of 
the  property,  or  a  tender  of  all  of  the  prop- 
erty, when  It  is  not  in  substantially  the  same 
condition  as  when' taken  or  reclaimed.  We 
Oilnk,  however,  that  the  varying  circum- 
stances involved  In  the  cases  will  In  many 
instances  account  for  the  seeming  conflict  of 
the  decisions.  In  the  case  of  Jones  v.  Mes- 
senger, 40  Colo.  37,  90  Pac.  64,  there  was  an 
attempt  to  satisfy  a  replevin  judgment  pro 
tanto  by  the  tender  of  56  of  76  horses  tak- 
en under  a  redelivery  bond;  the  horses  not 
tendered  having  been  disposed  of,  so  as  to 
render  their  tender  impossible.  The  tender 
was  refused,  which  was  sought  to  be  Justi- 
fied upon  substantially  the  same  grounds  as 
are  Invoked  by  respondent  here.  Disposing 
of  the  question  Involved,  the  court  said: 
"Under  no  circumstances  could  the  defend- 
ant in  replevin  satisfy  the  Judgment  against 
him  pro  tanto  by  a  partial  delivery  of  the 
property  Involved  under  the  drcumstanees 
of  this  case.  A  return  of  all  the  property 
pfomptly,  in  substantially  the  same  condition 
as  it  was  at  the  time  of  bringing  the  replevin 
suit,  wonld  satisfy  the  Judgment  In  respect  to 
the  possession.  In  addition  to  the  return  of 
the  property,  the  judgment  in  the  replevin 
suit  required  the  imyment  of  certain  dam- 
ages. The  rule  In  Jurisdictions  where  the 
statutes  provide  that  the  value  of  the  sepa- 
rate articles  of  property  must  be  found  does 
not  prevail  in  this  state.  Our  statute  re- 
quires the  return  of  the  entire  property  when 
in  the  hands  of  the  other  party,  or  Judgment 
for  its  full  value  If  a  delivery  cannot  be  had, 
and  a  judgment  mnst  be  for  the  possession 
of  the  entire  property  to  be  operative.  Horn 
V.  Bank.  8  Colo.  App.  539,  46  Pac.  838,  and 
cases  dted.  Whetiier  the  return  be  In  whole 


or  in  part,  the  goods  mxi&t  be  In  like  «ood  order 
and  condition  as  when  taken.  Shlnn  od 
Replevin,  S  679.  In  Jurisdictions  where  it 
is  required  to  find  separate  values,  if  the 
separate  value  of  each  article  be  not  assess- 
ed, the  verdict  will  not  support  a  Judgment 
Shlnn,  I  fSZ7,  and  cases  cited.  In  this  state, 
on  the  contrary,  It  requires  the  finding  of 
the  aggregate  value  of  the  property  to  sup- 
port a  Judgment  under  the  terms  of  our  stat- 
ute and  the  conditions  of  the  replevin  bond, 
necessarily  given.  To  permit  defendant' In 
replevin  to  retain  the  hones  Involved  in 
this  case  In  bis  poBSesslon  during  yean  of 
litigation,  and  to  return  a  portion  of  than 
at  his  option,  in  a  diseased  condition,  would 
be  to  raider  nugatory  the  reidevlD  Judgment 
which  mnst  be  satisfied  aooordlng  to  Its 
terms."  It  is  true  that  waa  an  equity  case 
wherein  It  was  son^t  to  compel  satteCactlon 
of  the  replevin  Judgment  i«o  tanto.  bat  we 
are  unable  to  see  that  the  principle  Involved 
and  decided  wonld  have  been  any  dUEerat 
bad  the  suit  been  for  damagea  sought  to  be 
measured  Iqr  the  value  of  the  property,  as 
determined  In  the  Judgment  In  tbe  r^levln 
case. 

Referring  to  Horn  t.  (Htlzens'  SavlngB  ft 
Commercial  Bank,  8  Colo.  App.  S39.  46  Pac. 
840,  dted  In  the  above  quotation,  we  find  tiie 
Colorado  statute  relative  to  Judgments  In 
actions  to  recover  personal  property  quoted 
as  follows:  "In  an  action  to  recover  the 
possession  of  personal  property,  Judgment 
for  the  plaintiff  may  be  for  the  posBessIon  or 
the  value  thereof,  in  case  a  delivery  cannot 
be  had,  and  damages  for  the  detention.  If 
the  property  has  been  delivered  to  the  plain- 
tiff, and  the  defendant  claim  a  retnm  there- 
of, Judgment  for  tbe  defendant  may  be  for  a 
return  of  the  property,  or  the  value  thereof. 
In  case  a  return  cannot  be  had,  and  damages 
for  taking  and  withholding  the  Bam&*' 

[2]  This  Is  the  exact  language  of  oar  stat- 
ute relating  to  Judgments  In  actions  for  the 
recovery  of  personal  property.  Rem.  &  Bal. 
Code,  S  434.  While  the  language  of  this  sec- 
tion does  not '  aiq>ear  to  be  mandatory  in 
terms  as  to  rendering  the  Judgment  in  tBe 
alternative.  It  Is  plain  that  either  party  has 
the  right  to  insist  that  It  be  so  rendered. 
Like  the  Colorado  statute,  we  have  no  provi- 
sion requiring  that  the  separate  value  of  dif- 
ferent portions  or  articles  of  the  property 
shall  be  determined  by  the  Judgment  ren- 
dered In  the  claim  and  delivery  action.  The 
theory  of  the  Colorado  decisions  seems  to 
be  that,  in  view  of  the  statute,  tiie  Judgment 
is  to  be  satisfied,  so  far  as  the  right  to  the 
property  has  been  determined  by  the  Judg- 
ment, by  a  return  of  the  whole  of  it  In  sub- 
stantially tbe  same  condition  as  when  taken, 
or  by  the  payment  of  the  whole  value  thereof 
as  determined  in  tbe  replevin  judgment,  and 
that  the  party  adjudged  to  be  entiUed  to 
the  property  is  not  required  to  accept  satis- 
faction In  any  other  manner. 
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In  the  case  of  Elckboff  t.  EHkeDbary,  52 
Xeb.  332.  72  N.  W.  308,  It  was  held  that,  In 
order  to  satia^  a  replevin  judgment  by  a  re- 
turn of  the  proiwrty,  It  was  necessary  to  re- 
turn, or  offer  to  return,  the  Identical  proper- 
ty replevlned  and  not  other  property  of  like 
kind  or  value,  even  though  In  that  particular 
case  the  property  replevlned  was  a  lumber 
yard;  the  lumber  being  sold  therefrom  In  the 
usual  course  of  business,  and  other  lumber 
of  like  kind,  quantity,  and  value  substituted 
before  the  tender  made  to  BatUtfy  the  judg- 
ment. 

In  Wallace  t.  Cox  (NebJ  138  N.  W.  678, 
Beese,  Chief  JuBtio^  apeaklng  tat  the  court 
to  tbe  question  of  the  duly  of  acceding  a 
tender  of  return  of  property,  eald:  "It  1« 
fundamental  that,  where  a  judgment  In  an 
action  of  .replevin  la  against  the  plalntlfl, 
It  Is  his  duty  to  retiun  the  property  to  the 
defendant  within  a  reasonable  time  in  sah- 
^ntlally  as  good  conation  as  when  taken, 
and  this  would  satisfy  the  jndgmm  In  so 
tar  as  the  return  had  been  ordered  if  the 
property  was  accepted  by  the  defendant, 
but  It  would  not  cancel  the  money  judgment 
for  damages,  nor  would  it  deprive  tiie  de* 
foidant  of  his  action  for  d^uredatlon  of 
the  value  of  the  property  while  out  of  bis 
possession.  While  this  Is  all  tru^  yet  the 
duty  of  returning  the  property  within  a  rea- 
sonable time  and  in  subBtantlaUy  an  unim- 
paired condition  should  be  performed,  and  it 
does  not  lie  with  the  plaintiff  in  tlie  action 
after  long  delay  to  return  property  badly 
damaged  by  nse  or  otherwise,  compel  the 
defendant  to  accept  It,  and  then  litigate  the 
question  of  damages  in  another  action.  Our 
statute  does  not  provide  that  the  property 
shall  be  returned  In  the  same  condition  as 
when  taken,  as  in  some  states,  but  the  hold- 
ing is  practically  uniform  that  such  a  stat- 
ute is  not  necessary,  as  we  have  in  effect 
held."  This,  It  is  true,  can  hardly  be  regard- 
ed as  a  direct  holding  that  a  tender  of  the 
property,  Immediately  upon  the  rendering 
of  the  judgment,  in  a  substantially  worse 
condition,  would  not  satisfy  the  Judgment 
pro  tanto  and  require  the  successful  party 
to  seek  relief  In  another  action  for  damages; 
but  the  reasoning  of  the  learned  justice,  it 
seems  to  us.  Is  a  convincing  argument  In  sup- 
port of  such  a  holding,  especially  wh^e 
more  than  two  years'  time  Intervenes  be- 
tween the  reclaiming  of  the  property  and  the 
end  of  the  Utlgatloi^  as  In  this  case. 

In  the  case  of  Mounts  r.  Murphy,  126  Ky. 
803,  104  S.  W.  878,  while  the  duty  of  ac- 
cepting a  tender  of  the  property  in  a  damag- 
ed condition  was  not  strictly  Involved,  in 
speaking  of  the  measure  of  damage  for  fail- 
ure to  return  the  property  In  substantially 
the  same  condition  as  when  taken,  the  court 
said:  "It  did  not  satisfy  the  obligation  when 
Hatfield  returned  the  oxen,  some  of  them 
with  eyes  knocked  out  and  otherwise  Injured 
and  )n  poor  oonditioi^  as  the  testimony  tuds 


to  show  in  this  case.  It  Is  true  that  appellee 
might  have. elected  to  refuse  the  cattle  on 
account  of  their  condition,  and  collected  their 
value  as  fixed  In  the  judgment ;  but  he  was 
not  bound  to  do  so." 

In  Pauls  V.  Mundine,  37  Tex.  Civ.  App.  601, 
85  S.  W.  43,  the  court  said:  "The  only  ques- 
tion presented  for  our  determination  on  this 
appeal  is  whether,  under  the  judgment  in 
favor  of  appellant  against  app^lee,  above 
mentioned,  the  latter  had  the  legal  right  to 
satls^  same  by  a  delivery  or  tender  of  less 
than  the  whole  of  the  property  recovered  by 
said  judgment  We  are  of  the  oidnlon  that 
the  recital  In  the  Judgment  to  the- effect  that 
the  plalntifC  recovw  the  value  of  each  ar- 
ticle of  said  maidilnery,  stating  the  separate 
value  thereoi;  the  total  value  of  which  being 
¥376,  in  the  event  the  said  machinery,  or  any 
part  thereof,  could  not  be  found,  conclusively 
answors  this-  qoestlon  In  the  negative.  Un- 
der the  provisions  of  this  judgment,  the  ap* 
pdlee  could  not  satisl^  ssme  without  a  de> 
livery  or  tender  of  the  entire  property  re- 
covovd,  or  the  payment  of  its  value,  as  stat- 
ed in  the  judgment  Byrne  v.  I^iui,  18  Tec 
ar.  App.  2S2.  44  &  W.  311,  544." 

In  the  case  of  Whetmon  v.  Rupe,  66  Cal. 
237,  3  Fae.  861.  under  a  statute  similar  to 
ours  and  In  reference  to  tiie  right  and  du^ 
of  the  successful  party  in  a  replevin  action, 
the  court  said:  "In  De  Thomas  v.  Withet4)y 
[61  Cal.  92,  44  Am.  Bep.  542],  the  language 
of  the  superior  court  of  New  York,  in  Suy- 
dam  V.  Jenkins,  3  Sandf.  [N.  Y.]  614,  Is  dted 
with  approval :  'The  undertaking  of  the 
plaintiff  In  the  replevin  bond,  we  conceive. 
Is  absoliUe  to  return  the  goods  or  pay  thdr 
value  at  the  time  of  the  execution  of  the 
bond.  We  do  not  think  that  a  wrongdoer  Is 
ever  to  be  treated  as  a  mere  bailee,  and  that 
the  property  in  his  possession  is  to  any  ex- 
tent at  the  risk  of  the  owner.*  It  cannot  be 
doubted  that  a  plaintiff,  who,  without  right, 
has  seized  the  property  of  a  defendant  under 
a  writ,  is  a  wrongdoer.  Under  our  Code  the 
defendant  who  recovers  a  judgment  in  an 
action  like  the  present,  where  the  property 
has  been  delivered  to  the  plaintiff.  Is  entitled 
to  a  judgment  for  a  return  of  the  property; 
.and  if  the  property,  all  of  It,  cannot  be  re- 
turned, then  to  a  judgment  for  the  value  of 
the  whole."  Stevens  v.  Tolte,  104  Mass.  328, 
and  Johnson  v.  Mason,  70  J^.  J.  Law,  13,  66 
Atl.  137,  are  In  harmony  with  these  views. 

The  authorities  so  far  noticed,  as  we  un- 
derstand them,  lend  support  to  the  view  tliat 
the  party  for  whose  benefit  the  delivery  or 
redelivery  bond  is  given,  under  which  his 
property  is  withheld  from  him,  upon  judg- 
ment being  rendered  in  his  favor  for  the  re- 
covery of  the  property,  or  in  the  alternative 
for  its  total  value  determined  by  such  judg- 
ment without  separate  valuatltm  of  separata 
portions  or  articles,  may  elect  to  accept  trai- 
der  of  the  property,  though  depreciated  la 
value,  and  sue  upon  the  bond  for  his  daqh 
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ages,  meaauied  by  Its  depreciated  Talue;  or 
be  may,  if  the  property  is  teDdei<ed  to  him  in 
aubetantlally  worse  condition  than  when  first 
withheld  from  him  under  the  bond,  refuse  the 
tender  and  sue  upon  the  bond  ft>r  damages 
meuured  by  the  total  value  of  the  prcv>erty 
as  determined  by  the  altematlTO  Judgment. 
We  are  impressed  with  the  Justice  of  this 
doctrine^  In  view  of  the  ftict  that  It  favors 
the  party  who  Is  finally  adjudged  to  be  In 
the  right  The  very  object  ot  the  statute,  In 
requiring  the  value  of  the  property  to  be  de- 
termined and  the  Judgment  to  be  rendered 
tor  the  property  or  fbr  that  valne  In  case  the 
property  cannot  be  delivered,  Is  manifestly 
to  enable  the  one  In  whose  ftivor  the  Judg- 
meat  Is  rendered  to  avoid  the  necessity  of 
again  trying  the  question  of  his  damage,  in 
so  far  as  It  is  measurable  by  the  value  of  the 
iwoperty,  in  ttae  event  he  is  compelled  to  or 
acquires  the  right  to  take  the  m<mey  Judg- 
nittit  in  lieu  of  the  property.  If  he  la  com- 
piled to  acc^t  tender  of  the  properly  in  a 
condition  of  substantially  depredated  value, 
or  if  he  is  compelled  to -take  a  portion  of  the 
pnqterty  evw  if  in  substantially  aa  good  con- 
dition as  when  wltiiheld  fnnn  him,  the  de- 
tramiuatlon  of  Its  total  value,  which  he  has 
a  right  to  have  made  In  the  replevin  Judg- 
ment, It  seems  to  us  would  fall  of  its  pur- 
pose. We  think  he  la  not  obliged  to  accept 
satisfocUon  of  the  Judgment  la  part  by  re- 
turn of  the  property  in  a  damaged  condition 
or  a  portion  of  it  even  in  substantially  the 
same  condition,  and  in  part  by  money  dam- 
ages to  be  again  determined  in  a  new  ac- 
tion. 

Let  us  now  notice  the  deddons  relied  upon 
by  counsel  for  appellant  as  ontosed  to  this 
view. 

In  the  case  of  Leeper,  Graves  &  Co.  v. 
First  Nat  Bank,  26  Okl.  707,  on  page  721, 
110  Pac.  655,  on  page  660  (29  L.  B.  A.  [N.  8.} 
747,  Ann.  Caa.  1912B,  302),  the  reasoning  of 
the  court  Is  apparently  not  in  harmony  with 
our  conclusions.  It  la  worthy  of  note,  how- 
ever, that  the  court  in  that  case  was  dealing 
with  a  situation  where  all  but  a  small  frac- 
tion of  the  entire  property  was  tendered  back, 
aa  Indicated  by  the  following  remarks  of  the 
court:  "In  the  case  at  4>ar,  as  the  parts  of 
the  different  bridges  which  were  not  tendered 
constituted  but  a  small  fraction  of  the  en- 
tire amount  of  the  property  taken,  and  there 
was  no  showing  that  the  same  could  not  be 
readily  procured  in  the  open  market,  or  were 
within  plaintiff's  control,  we  can  see  no  rea- 
son why  a  party  in  such  a  case  should  not 
ba  required  to  accept  the  great  bulk  of  the 
pfbperty  Involved  and  recoup  on  the  bond 
given  for  such  as  was  missing.  Counsel  for 
the  bank  in  their  brief  ask  if  a  wagon  be 
replevied,  and  plaintUf  be  required  to  restore, 
could  he  tender  the  tailgate,  and  require  its 
acceptance?  To  this  we  will  say  that  we 
think  not  hut  should  the  wagon  be  tendered 
entire  with  the  exception  of  the  tailgate. 


which  it  was  not  within  the  power  of  the 
plaintiff  to  restore  (that  la,  was  lost  and  not 
willfully  withheld),  we  believe  that  Its  ac- 
ceptance would  be  required  with  an  allow- 
ance of  damages  therefor."  Had  it  there 
be^  established  by  the  verdict  of  tfae  Jury, 
aa  it  was  in  this  case,  that  the  piopaty  had 
materially  depredated  in  value  1^  nse  and 
exposure  to  the  elements,  It  Is  possible  the 
court  might  have  reached  a  different  condn- 
slon. 

In  Beavis  v.  Homer,  11  Neb^  479,  9  N.  W. 
643,  there  was  a  tendw  of  tfae  property,  ex- 
cept certain  specified  articles,  being  a  small 
portion  of  the  vrtiole;  these  articles  having 
a  value  readily  asowtainahle^  and  no  show- 
ing that  the  condition  of  the  iwoperty  actuat 
ly  returned  was  materially  lessoied  in  valn& 
It  also  appeared  that  the  tender  was  refused 
for  a  reason  wholly  foreign  t»  ttae  question 
of  it  being  satisfactory  to  the  Judgmmt  <sed- 
Itor  so  far  as  its  amounts  and  value  were 
concerned,  and  would  have  been  accepted' so 
fas  as  any  objections  could  have  been  made  on 
that  ground. 

In  Ervln  Montgomery,  84  Neb.  107,  ISH 
N.  W.  906,  it  ai^)ears  that  there  was  a  tender 
of  all  of  the  propexty  in  substantially  tiie 
same  condition  as  when  taken,  and,  being 
fused,  the  tender  was  again  made  at  ttie 
trial  of  all  the  property  except  one  horsey 
which  had  died,  for  which  there  was  a  ten- 
der of  flO  In  money.  The  court  held  that  the 
first  tender  was  sufficient  to  satisfy  the  Judg- 
ment 

Counsel  for  appellant  also  dte  and  rely 
upon  the  following  decisions:  Franks  v.  Mat- 
son,  211  lU.  aaS,  71  N.  K.  1011;  Yelton  v. 
Ullnk&rd,  86  Ind.  190;  Larabee  v.  Cook,  8 
Kan.  App.  776,  61  Pac.  815;  New  SngUnd 
Ii^mlture  &  Carpet  Co.  v.  Bryant  64  Ulnn. 
256,  66  N.  W.  974;  Allen  v.  Fox,  51  N.  T. 
562,  10  Am.  Rep.  641. 

A  critical  examination  of  these  cases,  how- 
ever, will  show  that  the  right  of  the  judg- 
ment creditor  In  the  replevin  action  to  refuse 
tender  of  return  of  the  property  to  him  in 
satisfaction  of  the  Judgment  either  in  whole 
or  pro  tanto,  was  not  involved;  there  being  in- 
volved only  the  question  of  the  measure  ot 
his  damages  where  the  property  was  return- 
ed and  he  accepted  It  Our  attention  has 
been  called  to  the  case  of  Edwin  v.  Cox,  til 
HI.  App.  567.  We  do  not  regard  that  as  an 
authority  contrary  to  the  conclusions  we 
have  reached,  In  view  of  the  fact  that  it  does 
not  appear  to  have  Involved  an  alternative 
Judgment  determining  the  value  of  the  pn^ 
erty. 

There  may  be  found  In  text-hot^  and  to 
the  texts  of  encyclopedias  g^eral  statements 
to  the  effect  that  a  successful  party  to  a 
replevin  suit  is  bound  to  accept  the  pn^r- 
ty,  though  depreciated  In  value,  or  a  portitm 
of  the  property,  In  satisfaction  of  the  jude- 
ment  pro  tanto;  but  such  general  statements 
ar^  we  think,  subject  to  qnallflcatloua  sucta 


Digitized  by 


WaBlL) 


BAKRKTT  MFO. 


CO.  T.  KENNEDY 


1161 


as  we  bare  noticed.  The  duty  of  the  succewj- 
ful  party  In  a  leplerln  snit  to  accept  andi  a 
tender  In  partial  satisfaction  of  the  Judg- 
meat  la  stated  In  Sblnn  on  Replevin,  {  079, 
as  foUowa:  "Wbldxerer  party  recoTon  a 
Judgment  finr  a  deUvoy  or  letarn  of  tiie 
property  in  replerln,  when  the  same  la  in  tbe 
posseaaion  of  tlie  adversary,  is  bound  to  ac- 
cept  the  return  of  it,  or  the  return  of  a  sub* 
Btantlal  part  of  it  In  case  of  the  tender 
of  a  part  of  it,  such  tender  of  return  should 
be  accompanied  by  a  tender  of  the  money 
valne  of  the  remalndtf  In  satisfaction  of  the 
Judgni^  for  a  return  or  for  a  payment  of  the 
value  In  case  a  return  cannot  be  had.  The 
party  has  a  right  to  deUver  or  return  what 
be  can,  and  pay  for  that  which  he  cannot  de- 
liver. This  Is  true.  If  the  part  offered  to  be 
returned  is  separable  from  the  others  and 
la  no  way  dependent  npon  It  for  use  or  value, 
and  the  part  tendered  Is  in  tbe  same  condi- 
tion as  when  taken.  It  la  to  provide  for  just 
such  condition  as  this  that  a  finding  of  the 
separate  values  of  different  articles  having 
different  values  is  required  to  be  made." 
This  Is  about  as  comprehensive  a  statement 
of  the  general  rule  and  its  qualiiicatlon  as 
can  be  found  in  any  text,  yet  we  thlnb  It  is 
not  necessarily  opposed  to  the  conclusion 
we  have  here  reached,  in  view  of  the  provi- 
sions of  our  atatnte  and  the  nature  of  the 
Judgment  the  successful  party  la  entitled  to 
have  rendered  In  bis  favor,  which  includes 
tbe  determination  of  the  total  value  of'  the 
property  manifestly  to  the  end  that  that 
question  can  be  rendered  final  in  the  claim 
and  delivery  action.  We  conclude  that  the 
teamed  trial  court  was  not  In  error  In  giv- 
ing the  instractloos  complained  of  and  In 
making  rulings  In  the  progress  of  tbe  trial 
in  keeping  with  the  law  aa  announced  in 
those  instmctlona. 

[3]  It  Is  contended  by  counsel  for  appel- 
lants that  there  was  a  departure  In  the  reply 
from  tbe  Issues  as  tendered  In  respondent's 
complaint.  The  principal  allegation  of  the 
complaint  was,  after  setting  up  tbe  Judgment 
In  the  claim  and  delivery  case,  that  the  ap- 
pellant sand  and  gravel  company  had  not  re- 
turned the  property  nor  otherwise  satisfied 
the  Judgment.  The  answer  alleged  the  offer 
to  return  the  property  by  the  appellant  sand" 
and  gravel  company.  The  reply  admitted  the 
otter  to  return  the  property,  and  alleged  af- 
firmative facts  showing  tbe  depreciated  value 
of  the  property  occurring  while  in  the  posses- 
sion of  appellant  sand  and  gravel  company 
under  the  redelivery  bond,  as  a  Justification 
for  Its  refusal  to  accept  the  offer.  This, 
counsel  for  appellants  contend,  was  a  de- 
parture and  Injected  a  new  Issue  Into  the 
case.  We  are  unable  to  agree  with  this  con- 
tention. It  was  not  a  new  cause  of  action, 
though  it  may  have  pleaded  facts  which 
should  have  been  pleaded  in  the  complaint 
The  first  objection  to  the  pleading  of  these 


facts  in  the  rej^y  occurred  at  the  trial  some 
fire  m(mthB  after  tbe  service  and  filing  of  the 
reply.  Clearly  no  prejudice  occurred  to  ap> 
pellant'B  right  by  overrallng  the  objection  to 
Introduction  of  evidence  because  of  the  al- 
l^^ing  of  these  fticts  in  the  r«idy  instead  of 
in  tlie  complaint.  Erldumn  v,  HcClelland 
Go..  46  Wadi.  681. 91  Pac.  248. 

We  ccmclude  that  the  tecturd  disdoses  no 
prejudicial  error  committed  against  appel- 
lants, and  therefbre  ^ixm  the.  Judgment 

CROW,  0.  J.,  and  MOUNT  and  OHAD- 
WIGl^.  JJ.,  ccmcor. 


(7S  Wub.  60» 

BARRETT  MFG.  CO.  t.  EENNBDT  et  A 
(Supreme  Court  of  Washington.  May  10, 1918.) 

1.  cobpobations  a  668*)— fobkign  cobp<hu- 
tions^Sebvice  of  Pboceps. 

Ttie  statute  authorizing  service  of  process 
upon  the  statutory  axent  of  a  foreign  corpora- 
tion la  only  cumulatlTe  and  la  not  exclusive, 
and  service  may  be  made  upon  other  agents  of 
tbe  corporation  in  pursnaooe  of  the  general 
law. 

[Ed.  Note. — For  other  caeeB,  aee  Corporations, 
Cent  Dig.  §8  2603-2627 ;  Dec.  Dig.  S  66&»3 

2.  COBPOBATIONS  (S  670*)— FOBEIGN  COBPOSA- 

noNs— Gabhisbmen'T— Sbbvice. 

Under  R«n.  ft  BaL  Code,  |  1828,  provldhig 
that  writs  of  gamUbment  may  be  served  In  the 
same  manner  aa  a  summons,  and  section  226 
providing  that,  If  suit  be  brought  against  a  for^ 
eigo  corporation  or  nonresident  joint-stock  com- 
pany or  association,  snnunona  may  he  served 
by  delivering  a  copy  to  any  agent,  cashier,  or 
secretary  thereof,  a  wilt  e(  gamisbment  may  be 
served  npon  a  fore^  corporation  hy  service  on 
an  agent  who  had  sole  charge  of  its  business 
daring  the  absence  of  its  manager  who  was  tbe 
statutory  agent;  It  not  being  necessary  to  come 
within  tbe  statute  that  the  agent  be  a  general 
or  mana^ng  agent,  repressntiuUve  authority  be- 
ing aufficient 

[Ed.  Note.— For  otiier  caaea,  see  Coiporationa* 
Cent  Dig.  II  2628-2689;  Dec  Dig.  {  670.*] 

Department  1.  Appeal  from  Superior  Courts 
King  County ;  King  Dykeman,  Judge. 

Action  by  the  Barrett  Manufacturing  Comr 
pany  against  H.  O.  Kennedy  and  othera. 
From  a  judgment  for  defendants,  plaintiff 
appeala.  Affirmed. 

Jas.  W,  Reynolds,  of  Seattle,  for  appellant. 
Lewis  &  Levlne,  of  Seattle,  for  respondents. 

OOSE,  J.  This  action  was  brought  by  the 
plalnilff  for  the  purpose  of  vacating  five  de- 
fault Judgments  entered  against  it  aa  gar- 
nishee in  one  of  the  Justice  courts  of  King 
county.  There  was  a  Judgment  in  &Tor  of 
the  defendant,  from  which  me  plaintiff  has 
appealed. 

The  appeal  presents  a  dngle  guesUon,  via., 
the  legality  of  the  service  npon  which  the 
judgments  were  rendered.  fChe  returns  show 
that  the  several  writa  of  garnishment  were 
served  upon  the  appellant,  a  foreign  corpo- 
ration, by  personally  delivering  a  true  copy 


*For  «tli«r  casss  ws  ssms  tople  and  McUon  NUHBSa  in  Dec.  Dig.  A  Am.  Dig.  Ktj-HtK  8sri«s  *  Rsp'r  Indazsa 
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of  the  writs  to  "S.  H.  Edwards;  he-being  the 
ftetbif  manager  of  the  gamlabee."  Prior  to 
the  service  of  the  writs,  the  a^llant  bad 
filed  Its  cortlflcftte  with  ttie  Secretary  of 
State,  deslgnattng  Qeo^  8.  Tniner  as  Its 
statutory  agent,  and  empowering  blm  to  ac- 
cept service  conformably  to  the  statatft  • 

[1]  The  first  contention  is  that  process  can 
be  served  only  npon  the  statutory  agent 
^nils  conrt  held.  In  Tatam  v.  Niagara  Fire 
Ins.  06.,  43  Wadi.  378.  86  Pac  060,  that  the 
statate  authorising  service  of  piocera  upon 
the  statutory  agent  of  a  foreign  corporation 
was  <Hily  cnmnlative,  and  ttiat  service  mtght 
be  made  under  the  genecal  statute.  It  Is 
argued  that  the  <U)Uilon  does  not  show  that 
the  oOTporatlon  had  appointed  a  statutory 
agent  The  briefs,  as  well  as  the  opinion, 
clearly  show  that  his-  appointment  was  as- 
sumed. TtiB  following  cases  speak  tiie  same 
rule:  Betterment  Ca  v.  Reevss,  73  Kan.  107, 
84  Pac.  660;  Eagle  Lite  ABS*n  v.  Redden, 
121  Ala.  846,  26  South.  779;  In  re  Curtis,  115 
La.  916.  40  South.  384,  6  L.  B.  A.  (N.  S.)  298, 
S  Ann.  Cas.  9S0;  Tennw  v.  Denver  Union 
Water  Ca,  40  Colo.  212,  90  Pac.  628, 122  Am. 
St  Bep.  1036;  Mutual  Beserve,  etc..  Ass's 
V.  Cleveland  Woolen  Mills.  82  VeA.  DOS,  27 
C.  G.  A.  212 ;  Bankers'  Union  v.  Nobors,  36 
Tex.  Civ.  Ajfp.  88,  81  S.  W.  91. 

[2]  The  next  contoithHi  Is  that  Odwarda 
was  not  an  ageat  within  tb»  meaning  of  the 
statute.  Our  statute  (Rem.  ft  Bal.  Code,  i 
1828)  provides  that  writs  of  garnishment  may 
be  served  In  the  same  manner  as  a  summons. 
SedJon  226  provides  that  a  Summons  shall  be 
served  by  delivering  a  copy  thereof  as  fol- 
lows: "If  the  sidt  be  against  a  foreign  cor- 
poration or  nonre^dent  ]olnt-sto<A:  company 
or  association  doing  bnslness  within  this 
state,  to  any  agent,  cajtiileT  or  secretary 
thereof." 

■The  record  shows  that  Turner,  the  statu- 
tory agent  who  was  also  the  resident  man- 
ager of  the  appellant,  had  gone  to  CalUomla ; 
that  the  writs  were  served  in  the  afternoon ; 
that  Turner  retni^ned  to  Seattle  that  evening 
after  tb»  sorviee  of  the  writs ;  that  Edwards 
had  sole  charge  ot  the  appellant's  warehouse 
In  Seattle  during  his  absence;  that  he  shU^ 
ped  goods  out  of  the  warehouse  as  directed, 
and  made  out  the  shlpidng  bills ;  that  he  re- 
ceived freight  into  the  warehouse;  that  he 
checked  the  bills;  and  that  he  BtM  the  ap- 
pellant's'goods  and  solicited  orders  for  its 
goods  at  list  inlces.  Measured  by  the  duties 
which  Edwards  performed,  he  was  clearly  an 
agent,  within  the  meaning  of  the  statute. 
It  Is  true  that  be  was  not  a  general  agent, 
but  the  statute  does  not  require  that  service 
in  sndb  cases  shall  be  made  upon  a  general 
or  a  managing  agoit ;  It  suffices  If  it  Is  made 
upon  "any  agent"  with  representative  au- 
thority. Slevers  v.  Dalles,  etc.,  Nav.  Co..  24 
Wash.  302.  64  Paa  539;  Tatum  v.  Niagara 
Ins.  Co.,  supra ;  Womach  v.  Case  Threshing 
MacUne  Co.,  62  Wash.  661,  114  Pac.  509; 
Lee  T.  Fidelity  S.  ft  T.  Co.,  51  Wash,  206. 


98  Pac.  6BB;  Jenkins  v.  Penn  Bridge  Co.,  13 
S.  a  626,  68  S.  B.  901;  Norfolk,  etc,  v. 
CottreU,  88  Va.  612,  8  S.  E.  128 ;  Moinet  t. 
Bumhom,  etc.,  148  MldL  489, 106  N.  W.  1128 : 
Arnold  V.  Hnber  Mtg.  Co.,  166  Mich.  190, 131 
N.  W.  637, 

Id  the  Slevers  Case  summons  was  serred 
upon  both  the  pnrsw  and  wharfinger  of  the 
defendant  cwpontton,  a  navigation  oonqiaBy. 
In  holding  ttie  aer^ce  snfflctaitt  to  conftr 
jurisdiction,  the  court  said:  "Tbe  oorpna- 
tlon  received  and  discharged  freight  and 
passengers  at  Vancouver,  and  this  htudnesB 
was'ln  charge  ot  the  purser,  who  was  cer- 
tainly <me  of  the  company^  ogoits  looking 
after  this  wltti  other  buidlnesa  of  13ie  oob- 
pany.  The  appellant's  steamers  regularly 
landed  at  the  wharf  in  Vancouvw,  and  regu- 
larly disdia^ed  and  received  pasaengers  and 
freight  To  that  extent  it  was  certainly  do- 
ing business  in  the  state,  and  the  wharf  was 
an  office  for  the  transaction  of  sndi  bnslneaa. 
Paragra^  9  of  seetUm  487{^  which  provides 
the  manner  of  service  of  snmnKoifl,  provides 
that,  U  tbe  suit  be  against  a  foreign  crapo- 
ration  or  nonresident  Joint-stock  cmnpany  or 
association  doing  business  within  the  state, 
the  summons  may  be  served  on  any  agent  of 
the  corporatt<m.  It  does  not  apedtj  any  par- 
ticular kind  of  agent,  and  we  think  that 
both  the  wharfinger  and  the  purser  were 
agents  within  the  meon^  of  tbe  law." 

In  the  Tatum  Case  it  was  argued,  in  tiie 
briejto  that  the  w(»ds  of  the  statate,  "any 
agent,  cadiler,  oi  secretary,"  are  limited  to 
agents  ot  the  same  dass  as  "cashiers"  and 
"secretaries,"  meaning  those  agoits  who  have 
been  vested  with  "executive  powers  and  gen- 
eral authority  and  discretion."  This  view, 
however,  was  not  aoc^ted  by  the  court 

In  Vomer  T.  Denver,  etc.,  Co.,  supra.  In 
construing  a  statute  which  iwovlded  that 
service  mlgbt  be  made  upon  "any  agen^*  of 
a  foreign  corporation,  the  court  said:  "Tttia 
purpose  was  to  employ  a  term  so  broad  as 
to  cover  all  who  bore  the  relation  of  agoit 
to  such  corporations,  without  spedflcally  nam- 
ing the  official  who  should  be  r^arded  as  an 
agent  The  General  Assembly  bad  the  power 
to  make  a  provision  as  broad  and  swe^Ang 
as  this,  provided,  of  course,  that  service  of 
process  shall  be  upon  such  agents  as  may  be 
properly  deemed  representatives  of  tlie  cor- 
poration." 

In  the  Jenkins  Case  a  service  of  summons 
upon  a  timekeeper  of  the  defmdant;  a  f<Hv 
elgn  corporation,  was  held  sufflcioit.  l%e 
court  said  that  the  legality  of  the  service  did 
not  depend  iqton  tba  tenure  of  service,  but 
"upon  the  character  or  nature  of  the  serv- 
ice," and  that  "agraicy  may  also  be  sbown  by 
the  fact  that  a  persm  represents  the  moatM 
in  some  one  or  more  of  his  relations  to  oth- 
ers, even  though  he  may  not  luve  powi^  to 
contract  The  statute  makes  service  on  'any 
agent'  of  a  foreign  corporation  snfficleDt. 
The  statute,  therefore,  does  not  require  that 
tbe  agent  sluUl  be  general,  but  Is  complied 
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with  tiy  a  serrlee  upon  an  agent  bavlrtg  lim- 
ited aatborlty  to  represent  bia  principal." 

In  the  Cottr^  Case  the  court  defined  the 
term  "agent"  as  signifying  "any  one  who  an- 
dertakes  to  transact  some  bnslness  or  to  man- 
age some  affair  for  another,  by  authority  and 
on  account  of  the  latter,  and  to  render  an 
account  of  It." 

In  the  Moln^  Case  It  was  held  that  a 
traveling  aalesman  of  a  domestic  mercantile 
company  is  an  agent  within  the  meaning  of 
the  statute  permitting  service  of  process 
"upon  the  agent"  of  a  corporation.  The 
words  of  the  statute,  "any  agent,"  were  in- 
tended to  bare  a  broad  meaning,  and  must 
be  liberally  construed  to  effectuate  the  legis- 
lative Intent  While  tbey  may  not  Include  a 
day  laborer  or  an  employ^,  who  has  no  au- 
thority to  represent  the  coriwratlon  In  any 
way  other  than  to  discharge  his  dally  task, 
they  must  be  h^  to  Include  all  such  agents 
as  represent  the  corporation  In  either  a  gen- 
eral or  a  limited  capacity. 

The  appellant  has  cited  Erie  R.  B.  Co.  v. 
Van  Allen,  76  N.  J.  law.  119,  69  Atl.  484. 
That  case  holds  that  the  statute  refers  "to 
officers  having  some  general  or  supervisory 
authority,"  and  that  a  service  of  summons 
upon  "the  resident  freight  agent"  of  the  cor- 
poratlott  was  Insuffldent  This  constmctlon 
is  not  in  harmony  with  the  rule  heretofore 
adopted  by  this  court  In  Slevers  v.  Dallas, 
etc.,  Co.,  supra,  and  Tatum  v.  Niagara,  etc, 
Co.,  supra. 

The  Judgment  is  affirmed. 

GROW,  O.  J.,  and  MOUNT  and  PARKER, 
JJ.,  concur.  < 


(73  Wub.  417) 

FEROGLIO  V.  PAtJLSEX  et  al. 
(Supreme  Court  of  Washington.   May  6.  1913.) 

1.  MASTIB  AMD  SeBVANT  (|  107*>— INJTJBT  TO 

Skevaniv-Safe  Place  to  Wobk. 

Where  ao  employ^  engaged  at  work  on  the 
side  of  a  monntain  in  maKlng  a  cut  for  the 
foaadation  of  a  mill  could  not  see  workmen 
above  him  engaged  In  making  another  cut  for 
a  water  flume,  and  the  foreman  attempted  to 
make  the  place  for  the  employ^  safe  by  placing 
brush  below  the  flume  to  prevent  material  from 
rolling  down  the  mountain  side,  the  role  of  safe 
place  applied,  and  the  employer  must  fumisb 
an  effective  barrier. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
^errant,  Cent.  Dig.  f§  199-202,  212,  264,  265 ; 
Dec.  Dig.  {  107.*] 

2.  Hasteb  and  Sebvaitt  <||  206^  217*)— IK- 

JUBT  TO  SeBVAKT— ASSTJUPTION  OF  RISK. 

An  employ^  assumes  tbe  ordinary  riaks  of 
tbe  work  ]n  which  he  is  engaged,  and  he  may 
not  assume  that  the  employer  has  famished 
him  S'Safe  place  where  tbe  dangers  are  known 
or  arc  as  apparent  to  him  as  to  tbe  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
f^errant.  Cent  Dig.  8  560;  Dec  Dig.  IS  206, 
217.*] 

3.  Mabteb  and  Sebtakt  (f  226*)— Injubt  to 

SbBVANT— ASSUUPTIOIT  OF  RiBE. 

An  employ^  engaged  at  work  on  tbe  side  of 
a  mountain  in  making  a  cut  for  the  foundatimi 


for  a  mill  does  not  assume  dangers  not  Inci- 
dent to  tbe  work,  and  may  assume  that  tbe 
employer's  -attempt  to  protect  bim  against 
workmen  above  him  is  effective,  and  he  does  net 
assume  tbe  risk  of  the  employer's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  669-667;  Dec.  Dig.  | 
226.*J 

4.  Masteb  and  Sebvant  (|  297»)— Ikjubt  to 
Sebvant— Oenebal  and  Speozal  Vbbdictb 
— Ikconbistknoy. 

A  special  verdict  In  an  action  for  injuries 
to  an  employs  engaged  at  work  on  the  side  of 
a  mountain  in  making  a  cut,  caused  by  a  rock 
rollinf^  down  on  bim  from  a  cut  above  bim,  that 
tbe  injury  was  caused  by  the  foreman  in  charge 
of  all  the  men  in  not  constructing  a  sufficient 
barrier  to  make  the  employe's  place  of  work 
safe,  it  consistent  with  a  general  veridict  for 
the  employe,  for  tbe  negligence  of  tbe  foreman 
was  tbe  negligence  of  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1195-1198;  Dec  Dig. 
8  297.*} 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  Henry  L.  Keenan,  Judge. 

Action  by  Ellglo  Feroglio  against  Aognat 
Paulsen  and  another.  Prom  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Myron  A  Folsom,  of  Spokane,  John  B. 
Wonrms,  of  Wallace,  Idaho,  and  John  H. 
Felletler,  of  Spokane  for  aiHwUants.  Robe- 
son &  Miller  and  Thomas  Gorko^,  all  of 
Spokane,  for  rApondent 

MOUNT,  J.  Action  for  personal  Injnriee. 
Plaintiff  recovered  a  Judgment  In  the  court 
below  for  ¥2,200  on  tbe  verdict  of  a  Jury. 
The  defendants  luive  am;>ealed  from  that 
Judgment 

The  facts  are.  In  substance,  as  follows: 
The  defendants,  with  others,  on  November 
20,  1010,  were  the  owners  of  the  Hercules 
mine  located  at  Burke,  Idaho.  They  were 
engaged  In  constmctlii^  a  building  for  a 
mill  near  therfr  at  Wallace,  Idaho.  This  mill 
was  being  constructed  upon  the  side  of  a 
monntain  which  was  very  steep,  rising  at 
an  angle  of  about  45  degrees.  At  that  lime 
they  were  engaged  in  making  a  cut  for  the 
foundation  of  tbe  mill.  The  plaintiff  was 
employed  as  a  workman  in  this  cut.  His  du- 
ties were  to  hold  a  drill  while  another  work- 
man used  a  large  hammer  with  both  hands 
to  strike  the  drill.  In  order  to  bold  the  drill, 
it  was  necessary  for  the  plaintiff  to  watch 
the  drill  closely.  On  the  date  named  the  de- 
fendants bad  made  two  angular  cuts  in  the 
side  of  the  mountain.  The  perpendicular 
wall  of  the  lower  cut  was  about  16  feet  In 
height  Immediately  above  this,  and  to  the 
east  was  another  triangular  cut,  the  perpen- 
dicular wall  of  which  was  about  4  feet  in 
height  The  plaintiff  was  working  In  this 
upper  triangular  cut  holding  a  drill  while 
another  man  was  hammering  on  the  drllL 
He  was  sitting  or  resting  upon  his  knees 
wltb  both  hands  upon  the  drill.  Kach  time 
the  drill  was  struck.  It  was  necessary  to  raise 
It  slightly  and  turn  It    The  drill  was  op- 


*For  olbsr  sasss  iss  same  topic  and  sseUon  NUMBBB  la  Dsc  Dig.  A  Am.  Dig.  K*r<Nu  SsrlM  ft  Bep'r  laiamm 
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erated  In  solid  rock.  Tbe  monntain  aide 
above  where  plaintifF  was  working  had  been 
cleared  of  brush,  and  when  he  was  standing 
he  coQld  look  above  the  perpendicalar  wall 
uDder  which  he  was  working,  and  have  a 
good  view  of  the  side  of  the  mountain. 
About  100  feet  op  the  mountain  side  from 
where  the  plaintiff  was  working,  a  crew  of 
men  in  the  employ  at  the  defendants  were 
making  a  cut  for  a  water  flume.  These  men, 
under  tbe  direction  of  Mr.  Franz,  the  fore- 
man In  charge;  had  piled  brci^  bdktw  the 
cat  fbr  the  water  flume  in  order  that  the 
rocks  therefrom  might  not  roll  down  the 
mountain  aide.  While  the  plaintlir  waa  hold- 
ing the  drill,  as  above  stated,  a  rock  started 
to  roll  down  the  side  of  Uie  mountain.  One 
of  the  men  above  saw  the  rock,  and  called  a 
warning  to  tbe  men  below.  The  foreman  In 
charge  at  that  time  waa  within  abont  eight 
feet  of  the  plalntUL  He  saw  the  rock  com- 
ing, and  called  a  warning  to  the  plaintiff  and 
the  man  who  used,  tbe  hammer.  The  fore- 
man and  the  man  who  was  doing  the  ham- 
mering ran.  The  plaintiff  at  the  time  tbe 
warning  was  given  was  ^tAer  sitting  or  rest- 
ing upon  his  knees,  holding  the  drill.  He 
started  to  run,  but  got  in  the  way  of  the 
rock,  which  struck  him  and  injured  him. 
The  plaintiff  knew  that  the  mai  were  work- 
ing above  blm  on  the  hill.  He  also  knew 
that  t)ruah  had  been  piled  along  the  cut  for 
the  flume.  But,  while  he  was  sitting  at  his 
work,  he  could  not  see  above  the  perpendicu- 
lar cut  under  which  he  was  working.  He 
knew  that  the  side  of  the  hill  was  very 
steep;  that,  when  a  rock  or  anything  above 
was  loosened,  it  would  roll  down.  There  was 
no  evidence  to  show  Just  where  the  rock 
started  or  what  caused  it  to  start  down  the 
mountain  side.  Plaintiff  knew  the  vicinity 
and  all  tbe  surroundings. 

Upon  the  trial  of  the  case,  several  Inter- 
rogatories were  propounded  to  the  Jury  by 
tbe  court  at  the  request  of  the  defendants, 
two  of  which  questions  were  answered  as  fol- 
lows: "Was  the  Injury  to  the  plaintiff  caus- 
ed by  the  negligence  of  any  person  or  per- 
sons? Answer:  Yes.  If  you  answer  the  first 
interrogatory  In  the  affirmative,  state  the 
name  of  the  person  or  persons  whose  neg- 
Ugence  caused  the  Injury.  Answer:  Mr. 
Franz."  Mr.  Franz  was  the  foreman  In 
charge  of  all  the  men  at  work  on  the  moun- 
tain side.  At  the  close  of  the  plaintiff's  ev- 
idence, the  defendants  moved  the  court  for 
a  nonsuit,  and  at  the  dose  of  all  the  evi- 
dence moved  the  court  for  a  directed  verdict 
These  motions  were  denied. 

The  appellants  make  no  question  upon  the 
introduction  of  evidence  or  the  Instructions 
of  the  court  The  assignments  of  error  are 
to  the  effect  that  the  court  erred  In  over- 
ruling the  motion  for  a  nonsuit  and  the 
motion  for  a  directed  verdict,  and  that  the 
special  verdicts  are  inconsistent  with  the 
general  verdict.    The  theory  of  the  plain- 


tiff's case  Is  that  the  defendants  placed  plain- 
tiff at  work  in  a  dangerous  place  and  sta- 
tioned men  above  him  on  the  hll^de,  which 
made  the  place  more  dangerous  than  It  other- 
wise would  have  been,  and  negllgmtly  ftiled 
to  make  the  place  safe  or  to  keep  it  safe 
The  appellants  contaid  upon  this  v^eal  that 
the  plaintiff,  knowing  the  condltioiis  whldt 
surrounded  him,  assumed  the  ilak  of  roAs 
rolling  down  upon  him,  and  that  ttw  doc- 
trine of  "safe  place"  does  not  apldy  to  tUa 
case.  They  also  contend  that  the  negUgence, 
if  there  was  any  whiiA  caused  the  to 
roll  down  the  monntain  side,  was  the  n^- 
gence  of  a  fOIlow  servant  of  tbs  ptolnttff,  and 
that  the  plaintiff  therefore  cannot  recover. 
There  Is  no  evidence  In  the  case  which  dunra 
how  tbe  rofA  iraa  started  in  its  desouit  pne 
of  the  men  working  above  saw  the  rock  after 
it  had  started.  He  shouted  a  warning  to  the 
men  below.  Hr.  Frauz,  tbe  foranan,  was 
standing  near  the  i^ntlff,  and  also  slionted 
a  wandng  to  the  plaintiff.  The  plaintiff,  in 
obedience  to  tbe  warning  sought  shelter,  not 
knowing  the  course  of  the  rot^  If  tie  bad 
remained  at  his  post,  he  would  not  have  been 
Injured. 

[1.2]  We  think  tlie  rule  of  **8afe  plaoeT* 
applies  to  this  case.  The  plaintiff  while  at 
his  woik  was  unable  to  see  the  workmen 
above  him,  or  to  see  rocks  which  might  start 
from  tbe  hillside.  The  foreman  in  charge 
of  the  work  had  attempted  to  make  the  place 
safe  by  placing  brush  below  the  cut  for  the 
fiume  where  worlcmen  were  engaged  in 
throwing  rocks  and  material  upon  tbe  brash. 
This  brush  was  for  the  purpose  of  prev^tlng 
such '  material  from  rolling  down  the  hilt 
In  other  words,  tbe  foreman,  who  repre- 
sented the  master,  realized  the  necessity  of 
protecting  the  men  below,  and  therefore  had 
directed  the  men  above  to  place  this  bar- 
rier for  that  purpose,  and  for  the  purpose 
of  holding  the  material  upon  the  ground. 
If  we  may  assume  for  the  purpose  of  this 
case  that  the  plaintiff  working  below  waa 
a  fellow  servant  with  tbe  worluuen  above. 
It  was  the  duty  of  the  defendants  throt^h 
their  foreman  In  charge  of  the  work  lu  fur- 
nish the  plaintiff  with  a  reasonably  safe 
place  so  that  he  might  be  protected  from  acts 
which  he  could  not  see  and  which  he  could 
not  prevent  Where  the  plaintiff  knew  that 
the  defendant  bad  constructed  a  barrier,  be 
certainly  had  the  right  to  assume  that  tbe 
defendant  had  furnished  an  effective  bar- 
rier. It  Is  no  doubt  true  that  this  court  has 
held  In  many  cases  that  a  servant  assumes 
the  ordinary  risks  Incident  to  the  work  in 
wtiich  he  Is  engaged.  And  it  is  also  true,  as 
we  have  many  times  held,  that  the  servant 
has  no  right  to  assume  that  the  master  has 
furnished  a  safe  place  where  the  dangers  are 
known  or  are  as  apparent  to  the  servant  as 
to  tbe  Aiaster.  But  we  think  neither  of 
these  rules  apply  to  this  case.  Plaintiff 
knew  that  a  barrier  had  been  erected  bf 
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tbe  defendants  or  tbeir  foronan.  Although 
'  be  knew  there  was  danger  where  no  barrier 
was  constructed,  he  had  a  right  to  assume 
that  the  master  had  erected  a  suffldent  bar- 
rier, and  to  rely  upon  the  master  performlnK 
the  duty  which  had  been  ondertafcen  and 
which  tbe  master  owed  to  him. 

In  McLeod  t.  Chicago,  Ullwankee  ft  F.  S. 
By.  Co.,  65  Wash.  62,  117  Pa&  749,  we  said: 
The  serrant  "assumes  the  risk  ot  snch  dan- 
gers only  as  are  neorasarily  incident  to  the 
work.  The  differoice  is  not  in  the  mie,  but 
in  the  greater  number  of  dangers  incident  to 
tbe  work.  The  real  qnestion  In  any  case  is 
as  to  what  constitutes  reasonably  careful 
conduct  on  the  part  of  the  master  looking 
to  reasonable  safety  for  the  men.  •  *  • 
If  the  place  was  made  unnecessarily  dan- 
gerous through  the  negligent  act  of  the  mas- 
ter or  its  vice  principal,  the  master  is  lia- 
ble for  injury  resultlug  therefrom."  In 
Oampbell  y.  Jones,  60  Wash.  265,  UO  Fac. 
1083,  where  the  servant  was  placed  to  woA 
on  a  hillstde  and  was  injured  by  a  stump 
which  was  loosened  from  its  place  by  the 
foreman  In  charge^  we  said :  "But  we  think 
the  court  erred  in  sustaining  the  challenge 
to  the  evidence  made  on  behalf  of  tbe  de- 
fendants Jones  &  Onaerud.  They  were  the 
appellant's  Employers,  and  owed  to  him  the 
duty  of  furnishing  him  with  a  reasonably 
safe  place  in  which  to  work,  aud  the  duty  of 
keying  the  place  reasonably  safe  as  long  as 
th^  required  him  to  woife  thweln. .  This 
duty  was  nondelegable,  and,  when  tbey  in- 
trusted It  to  another,  they  became  responsi- 
ble for  the  negligent  performance  of  the  du- 
ty  by  that  other.  *  *  •  The  duty  of 
the  respondents  to  oversee  the  ai^lant's 
place  of  wotk  was  a  coutlnnlng  duty,  obliga- 
tory upon  them  at  all  times ;  that  while  the 
work  itself  may  have  been  servant's  work 
the  duly  to  see  that  Its  performance  did 
not  result  in  injury  to  the  servants  working 
elsewhere  was  the  master's  duty.  This  duty, 
as  we  say,  could  not  be  d^egated,  and,  if 
the  injury  to  appellant  was  caused  by  its 
negligent  performance,  the  master  Is  liable. 
This  principle  was  announced  by  this  court 
in  ttie  case  of  Creamer  v.  Moran  Bros.  Co., 
41  Wash.  686  [84  Fac.  592]."  In  Howland  v. 
Standard  MilUng.  etc..  Co.,  60  Wash.  34, 
96  Fac.  686,  we  said :  "Nor  do  we  think  tbe 
act  which  rendered  the  place  unsafe  was  the 
act  of  a  fellow  servant  of  the  respondent  It 
is  the  fundamental  duty  of  the  master  to 
make  and  keep  safe  the  place  In  which  he 
requires  his  servants  to  work,  and  this  du- 
ty cannot  be  delegated  so  as  to  relieve  the 
master  from  liability  for  a  negligent  per- 
formance of  the  duty.  •  •  •  But  it  Is 
not  the  rule  that  a  servant  who  goes  Into  a 
dangerous  situation  assumes  the  risk  of  all 
dangers  surrounding  the  place.  He  assumes 
those  dangers  only  which  are  inherent  in  and 
which  ^st  from  the  nature  of  business — 
those  dangers  against  which  there  is  no  ab- 


solute protection,  not  ^ose  caused  by  some 
negligent  act  ot  the  master  and  which  would 
not  exist  but  for  such  n^ligent  act" 

[SI  In  this  case  fhe  mai^  had  undertak- 
en to  protect  the  plaintiff  and  those  working 
with  him  to  the  excavation  for  the  founda- 
tion by  erecting  a  barrier  above  to  prevent 
the  earth  and  rock  from  rolling  down  upon 
the  phdnUff  and  those  associated  with  him. 
It  was  not  the  duty  of  the  plaintiff  to  Inspect 
this  barrier  to  see  that  it  vras  safe^  but  he 
had  a  right  to  rely  upon  the  master  In  flwt 
respect  And,  when  he  went  to  work  at  bis 
place  at  the  drill,  be  did  not.  assume  dan- 
gers which  vete  not  incident  to  the  work 
in  which  he  was  engaged.  He  no  doubt  as- 
sumed whatever  risk  tbere  was  in  connec- 
tion with  bis  fellow  workmen  striking  the 
drill  and  things  of  that  character.  But  he 
might  rest  assured  that  the  master  bad  pro- 
tected him  against  tbe  workmen  above,  as*^ 
the  master  had  attempted  to  do.  The  mas- 
ter's neglect  in  this  respect  was  not  one  of 
the  risks  which  the  plaintiff  assumed.  We 
are  satisfied  for  these  reasons  that  there 
was  no  question  of  the  assumption  of  risk 
by  a  fellow  servant  and  that  the  evidence 
was  snflBdent  to  go  to  tbe  jury  upon  the 
'questtcm  of  "safe  place."  The  laws  of  Idaho, 
where  this  action  arose,  are  substantially  the 
same  as  our  ownr  upon  this  question.  Halo- 
ney  t.  WUiston  Bros.  Oo^  18  Idaho,  740,  111 
Fac.  1080;  Craesafulll  v.  Winston  Bros.  Co., 
18  Idaho,  198,  108  Pac.  740;  Knauf  v.  Dovw 
Lumber  Co..  20  Idaho.  773.  120  ^c.  167. 

[4]  By  the  special  verdicts  her^nbefore 
quoted,  the  jury  found  that  the  Injury  to 
the  ptaintiff  was  caused  by  the  n^llgence  of 
Mr.  Frani.  As  we  have  aeea,  Sir.  Frans  was 
the  foreman  of  the  mm  employed  In  the 
work  where  i^intlff  vfhs  workfaig,  and  also 
foreman  of  the  men  employed  In  the  work 
above  Qp<m  tbe  mountain  8ld&  His  negli- 
gence as  such  foreman  in  not  oonstrdcting  a 
sufficient  barrter  was,  of  course,  the  negli- 
gence of  the  defendants,  and  the  spedal  ver- 
dicts are  consistent  with  the  general  ver- 
dict 

We  find  no  error  in  the  record,  and  the 
judgment  is  therefore  afflnned. 

CROW,  C  X,  and  60SB,  PAREBB,  and 
OHADWIGE,  JJ..  concur. 


m  wuh,  47n 

LUDBERQ  V.  BARGHOORN. 
(Supreme  Court  of  Wasbington.   May  7, 1913.) 
1.  Master  and  Sesvant  (i  330*)— Ibjubt  to 

Third    PESSOif— SCOFB    or  EltPLOTHEIffT^ 

Evidence. 

Evidence,  in  an  action  for  personal  injn- 
riea  by  being  struck  by  defendant's  automobile 
while  in  a  public  street,  held  to  establish,  with- 
out substantial  dispute,  the  fact  that  the  er- 
rand upon  which  it  was  being  run  by  defend- 
ant's Bervant  was  not  an  errand  of  defendaDt, 
but  only  of  the  serrant  personally  or  of  his 
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father,  who  had  obt&m«d  the  use  of  the  auto- 
mobile for  his  own  private  purpose. 

[EU.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent-  Dig.  ffi  1270-1272 ;  Dec.  Dig. 
i  33a*] 

2.  EviDBNCE  ({  265*)— Admis8:oi»8— Weight. 

Verbal  admissions  should  be  received  with 
caution  and  subject  to  careful  scrutin;,  since 
DO  class  of  evidence  fs  more  sul^t  to  error 
or  abuses 

[Bd.  Note.— For  other  cases,  fee  Evidence, 
Cent  INg.  il  1029-lOeO;  DecTDlK.  |  266.«] 
&  Appeal  and  Bhbob  <§  1001*)— Weight 

AND  Sufficiency. 

A  verdict  cannot  be  sustained  unless  it  is 
supported  by  substantial  proofs. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  8822,  3628-3^;  Dec. 
Dig.  I  lOOl.*] 

4.  Masteh  and  Sbbvant  (S  30a*)— Ihjubiw 
TO  Thibd  Pebsons— NEOUaSHCI  ov  Sbbv- 
AST— Scope  of  E^plotuent. 

Where  defendant* ■  servant,  by  pennission 
of  defendant's  wife,  took  his  aatomobile,  and, 
while  mitxg  it  on  a  personal  errand  of  bis  own 
or  of  his  father,  ran  into  and  injured  plaintifF, 
who  was  standing  in  the  public  street,  tbe  ac- 
cident occurred  while  the  servant  was  acting 
'beyond  the  scope  of  def^dant's  emptoymen^ 
and  hence  defendant  was  not  liable. 

[Bd.  Note.— For  other  cases,  see  Master  and" 
Servant.  Cent.  Dig.  S8  1217-1221,  1225,  1229; 
Dec.  Dig.  {  302.*] 

5.  Mabteb  and  Servant  (|  330*)— Injuries 
TO  Thibd  Pebbons  —  Bubden  op  Pboo? — 
Scope  of  EIicflotment. 

The  fact  that  tbe  automobile  by  which 
plaintiff  was  struck  was  admitted  to  belong  to 
defendant  and  that  its  driver  was  the  defend- 
ant's employ^  put  defendant  unm  proof  that 
the  automobile  was  not  vsed  in  nis  bosinesi  or 
for  his  employment 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  12T0-1272;  Dec.  Dig. 
S  330.'] 

6.  Mabteb  and  Sebvant  ((  332*)— Injuet  to 
Thibd  Pebsonb— Dibection  of  Vebdict— 
Statutes. 

Under  Rem.  &  Bal.  Code,  {  340,  providing 
that  where  the  court  decides,  as  a  matter  of 
law,  what  verdict  should  be  found,  it  shall  dis- 
cbarge tbe  Jury  and  direct  judgment  in  accord- 
ance  with  its  decision,  where  the  defendant.  In 
an  action  for  injuries  resulting  from  being 
struck  by  his  automobile,  showed,  without 
substantial  dispute,  that  it  was  not  being  used 
in  his  employment,  but  was  being  used  by  some 
Other  person  on  business  of  his  own,  the  court 
properly  directed  a  judgment  for  defendant. 

IWii.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !§  1274-1277 ;  Dec.  Dig.  { 
332.*] 

Department  1.  Appeal  from  Superior 
Conrt,  Spokane  Coanty;  John  B.  Takey, 
Judga 

Action  by  Charles  H.  Ludberg  against  S. 
Bai^oom.  Judgment  for  defendant,  -and 
plalntur  appeals.  Affirmed. 

Dan  Danielson,  of  Spokane  (Heber  Mc- 
Hugli,  of  Seattle,  of  counsel),  for  appellant 
Chnrlea  P.  Lund,  of  Spokane,  for  respondent 

MOUNT,  J.  PlalnUfl  brought  this  action 
to  recover  for  personal  injuries.  Upon  the 
trial  of  the  case  to  a  Jury,  after  the  evidence 
was  all  submitted,  a  challenge  to  the  suffi- 


ciency of  the  evidence  was  Interposed  by  the  , 
defendant    The  trial  court  sustained  this 
challenge  and  directed  a  Judgmrat  to  be  en- 
tered in  favor  of  tbe  defendant  The  plain- 
tiff has  appealed. 

[1]  The  facts  are  as  follows:  On  May  2, 
1911,  the  plaintiff  was  run  over  and  injured 
by  an  automobile  belonging  to  the  defendant 
It  was  driven  at  that  time  by  one  Byron 
Raney.  The  evidence  tended  to  show  that 
the  automobile  was  being  drlr«i,  at  tbe 
time  of  tbe  accident,  at  an  excessive  rate  of 
speed  In  the  city  of  Spokane,  and  while  the 
plaintiff  was  passing  a  standing  street  car 
he  was  struck  by  the  automobile.  The  driv- 
er, Byron  Raney,  had  been  In  the  employ 
of  the  defendant  for  some  time.  His  duties 
were  to  care  for  the  defendant's  lawn,  do 
chores  around  the  house,  and  keep  the  aa- 
tomobile clean.  He  sometimes  drove  the  au- 
tomobile for  Mrs.  Barghoom.  Upon  the  day 
of  the  injury  to  plaintiff,  Byron  J.  Raney, 
who  was  a  near  neighbor  of  the  defendant, 
requested  the  use  of  the  defendant's  automo- 
bile for  the  purpose  of  sending  for  a  doctor 
to  attend  his  daughter  who  was  critically  SU. 
Byron  J.  Raney  Is  the  father  of  Byron 
Raney,  who  was  employed  by  the  defendant 
Byron  J.  Raney,  the  father  of  the  boy,  tes- 
tified that  on  that  day  he  was  unable  to 
locate  tbe  doctor  he  desired;  that  he  went 
over  to  the  defendant's  house,  who  lived  the 
next  place  east,  and  requested  Mrs.  Barg- 
hoorn'  to  let  bis  son,  Byron  Raney,  take  the 
automobile  for  the  purpose  of  looking  up  the 
doctor.  Mrs.  Barghoom  consented  that  Mr. 
Raney's  son  should  take  the  automobile  for 
that  purpose.  The  young  man  took  the  auto- 
mobile and  went  to  the  doctor's  office,  where 
he  found  the  doctor.  He  took  the  doctor  in 
the  automobile  to  hia  father's  house.  There- 
after he  took  tbe  doctor  to  the  doctor's 
apartments  In  the  dty,  and  on  bis  return 
met  a  lady  friend  upon  the  street  He  took 
this  lady  In  the  automobile  to  catch  a  street 
car  which  she  had  missed.  They  caught  the 
street  car  several  blocks  away  and  the  young 
man  then  started  to  return  with  the  aa- 
tomobile to  the  garage.  On  his  way  back  he 
ran  over  the  plaintiff. 

Mrs.  Barghoom  testiQed  that  at  the  re- 
quest of  Byron  Raney's  father  she  loaned 
him  the  automobile  for  the  purpose  of  go- 
ing for  the  doctor. 

The  defendant  testified  that  he  did  not 
know  anything  about  tbe  accident  until  aft- 
er it  had  occurred. 

Tbe  lady  friend  of  Byron  Raney  also  tes- 
tified to  substantially  the  same  facts  with 
reference  to  being  invited  to  ride  in  the  au- 
tomobile as  were  given  by  Byron  Raney. 
She  also  testified  that  she  did  not  know  the 
defendant  or  bis  wife  at  that  time.  The 
doctor  also  testified  that  tbe  boy  came  for 
blm  vrith  tbe  automobile,  took  him  to  hiN 
father's  house  to  see  the  sick  sister,  and  then 
took  him  to  his  apartments. 
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Tbe  erldence  established  beyond  controTer- 
tbat.  at  tbe  time  of  tbe  Injury  to  the 
plaintiff,  Out  atibnnoblle  which  was  driven 
by  Byron  Raney  was  being  driven,  not  for 
the  defendant,  hot  for  Byron  J.  Raney,  and 
that  the  driver  was  not  then  in  the  employ- 
ment of  the  defendant  or  upon  the  boslness 
of  tbe  defendant,  but  he  was  upon  an  'er- 
rand solely  for  Ids  fatiier. 

The  only  attempt  In  tbe  record  to  dispute 
this  fact  were  statements  made  by  tbe  de- 
fendant some  time  after  the  acddrait  nndor 
circumstances  anbstantlally  as  tollowa:  The 
defendant,  after  leamluK  at  the  accident, 
visited  tbe  place  of  the  accident  and  bad  a 
conversation  with  two  firemen,  whose  station 
was  near  the  place  of  the  accident,  for  the 
purpose  of  learning  the  facta  In  regard  there- 
to. One  of  these  firemen,  named  Wood,  tes- 
tified that  the  defendant  came  to  the  fire 
station  and  Inquired  about  tbe  accident  and 
that  he  and  another  jnan  by  the  name  of 
Donaldson  went  to  the  scene  of  tbe  accident 
with  the  defendant  and  showed  blm  how  the 
accident  occurred;  that  he  told  Mr.  Barg- 
hoom  about  the  rate  of  speed  the  automobile 
was  going.  The  witness  Wood  then  testified 
as  follows,  referring  to  Mr.  Barghoom,  the 
defendant:  "He  said  he  was  the  owner  of 
it  (the  automobile),  and  be  said  that  his  boy 
could  not  have  got  tl^e  to  have  got  up  speed 
from  the  corner  if  he  was  going  at  the  rate 
of  speed  that  we  thought  be  was  going  at 
the  time  he  bit  the  man.  He  said  ttiat  his 
boy  had  fetched  a  friend  home  and  was 
OD  hia  way  back.  *  *  *  A.  Tbe  conver- 
sation was  about  the  speed  that  tbe  boy  could 
have  got  up  on  his  machine.  He  said  that 
he  had  only  come  up  to  fetch  a  friend  up 
to  the  comer  and  from  tbat  corner  to  our 
corner  would  not  be  time  to  get  op  tbe  speed- 
Q.  He  said  his  boy?  A.  Tes.  sir;  as  I  first 
understood  his  reference  to  his  son,  but  they 
told  me  not  Q.  That  la  when  he  said  his 
boy?    A.  Yes,  sir;  his  boy." 

Mr.  Donaldson,  the  other  fireman,  testified 
to  this  conversation  as  follows:  "Well,  the 
gentleman  asked  the  party  who  I  was  with, 
one  of  the  boys  at  the  station  there,  Mr. 
Wood,  asked  him  about  how  fast  the  ma- 
chine was  running.  Mr.  Wood  said  he 
thought  about  ,30  or  35  miles  an  hour,  and 
then  this  gaitleman  said,  'I  don't  think  the 
machine  could  have  been  running  that  fast, 
because,'  he  said.  *I  sent  the  boy  up  to  Ninth 
and  Sherman  streets  with  this  friend  of 
mine,  and  I  don't  think  the  machine  could 
have  gotten  up  that  much  speed  before  he 
got  back  to  Eighth." 

This  is  the  only  evidence  In  the  record 
whidi  has  any  tendency  to  dispute  the  tact 
that  tbe  drlvw  of  the  automobile  was  on  the 
business  of  his  fathw  and  not  In  the  busi- 
ness of  the  defendant 

It  Is  argued  by  the  appellant  that  this  ts 
Miffldent  to  take  the  case  to  the  Jury.  This 
cvldoice  was  disputed  by  the  defendant  wbo 


testified  l^at  he  made  no  such  statementfc. 
It  Is  aiqparent  from  the  statements  of  these 
witnesses  that  tiiey  misVmderstood  or  mis- 
construed the  conversation  they  had  with  tbe 
deffflidant  upon  that  occasion,  because  Mr. 
Wood  said  that  the  conversation  was  that 
"his  boy  had  fetched  a  friend  home  and  was 
on  his  way  back,"  while  Mr.  Donaldson 
testified  that  the  defendant  said,  "I  sent  the 
boy  up  to  Ninth  and  Sherman  streets  with 
this  friend  of  mine,"  while  tbe  evidence  of 
the  defendant  was  to  tbe  effect  that  the 
driver  of  the  machine  was  taking  a  lady 
friend  of  bla  (the  boy's)  home.  It  Is  un- 
doubtedly a  very  easy  matter  to  misconstrue 
or  misunderstand  statements  of  the  kind 
here  referred  to.  It  is  apparent,  we  think, 
that  there  la  no  substantial  evidence  here  to 
dispute  the  feet  that  the  errand  upon  whlcSi 
the  automobile  was  run  upon  tbat  day  was 
not  an  errand  of  the  defendant,  but  was  an 
errand  of  the  driver  personally,  or  of  the 
driver's  fatha,  wbo  had  obtained  the  use 
of  the  automobile  tor  his  own  private  pur- 
pose. 

[2]  Jones  on  Brldenc^  p.  297,  In  r^erring 
to  this  dass  of  evidence  says:  "It  Is  a 
familiar  rule  that  verbal  admissions  should 
be  received  with  caution  and  subjected  to 
careful  acrutlny,  as  no  class  of  evidence  is 
more  subject  to  error -or  abuse.  Witnesses 
having  the  best  motives  are  generally  unable 
to  state  the  exact  language  of  an  admission, 
and  are  liable,  by  tlie  omlsrion  or  changing 
of  words,  to  convey  a  false  impression  of 
the  language  used." 

'  [S]  This  court  has  frequently  held  that  be- 
fore a  verdict  can  be  sustained  It  must  be 
supported  by  substantial  proofs.  Pederson 
V.  Seattle,  etc..  Street  Ry.  Co.,  6  Wash.  202, 
33  Pac.  351,  34  Paa  665;  Guley  v.  North- 
western Coal  ft  Transportation  Co.,  7  Wash. 
491,  35  Pac.  372;  Oranegys  v.  American  Lum- 
ber Co.,  8  Wash.  661,  86  Pae  1087.  We  are 
of  the  opinion  that  the  evidence  of  these  two 
witnesses  does  not  dispute  the  fact  that  tbe 
boy  was  on  an  orand  for  his  father,  or  even 
rise  to  tbe  dignity  of  an  admission  on  tba 
part  of  the  defendant  that  the  drlrer  was 
on  an  mand  tor  tbe  defoidant 

[4]  In  Jones  t.  Hog^  47  Wash.  663,  92 
Pac;  433,  14  U  R.  A.  (N.  S.)  216,  12S  Am.  St 
R^  915,  we  bdd  that  the  ownra  ot  an  auto- 
mobile 13  not  Uatd«  to  <me  who  was  ran 
over  by  bis  Incompeteait  cbauffleur  where  the 
machine  was  operated  without  the  knowledge 
or  authority  of  tbe  owner  on  a  personal  er- 
rand of  the  aerrant;  and  many  authorities 
are  there  cited  sustaining  this  rule. 

[I]  The  fact  that  the  antomoUle  was  ad- 
mitted to  beUmg  to  tbe  defendant  and  that 
tbe  driver  ct  the  automoUle  was  In  the  on- 
ploy  of  the  defendant  was  sufitelent  to  put 
the  defendant  upon  proof  that  tbo  automo- 
bile was  not  used  in  his  business  or  for  his 
employment  has  been  held  in  a  number  of 
cases.  Knust  v.  Bullock,  60  Wash.  141,  109 
Paa  329;  Kneff  t.  Sanford,  63  Wash.  603. 
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115  Pac.  1040;  Burger  t.  Tazlcab  Motor  Co., 
66  Wash.  676,  120  Pac  619. 

[I]  But  where,  npon  the  defense,  tt  le 
shown  conclualrelr  and  without  any  suh- 
atantlal  dispute  that  the  antomobfle  was  not 
being  used  at  the  time  of  the  Injury  in  the 
defendant's  employment  or  npon  bla  busl- 
nees,  and  was  being  used  by  some  other  per- 
son on  bnsln^  of  his  own  and  without  any 
reference  to  the  business  of  the  owner.  It  be- 
comes the  duty  of  the  court  to  direct  the 
Judgment  under  section  S40,  Rem.  ft  Bal. 
Code.  We  think  the  trial  omrt,  therefore, 
properly  directed  a  jndgmuit  la  fiiTor  <tf  the 
defendant 

TbB  Judgment  Is  afflrmed. 

CROW,  C.  and  PARKER,  GOSK.  ud 
OHADWICK,  JJ,  concur. 


(7t  WMh.  483) 

QABSTAD  T.  PIONEER  SAM>  ft  GRAVEl/ 
CO. 

(Soprsma  Coort  of  Washington.  May  7,  1913.) 
UAsm  AND  SnTAHT  (|  23S*)  —  IirjvnKB 

TO  SKBVAHT— CONTBIBUTOBT  NbOLXOSNCX. 
Where  a  master  supplied  a   safe  way 
tibrough  its  sand  bnnken,  a  servant  wbo  in  his 
hssts  chose  a  more  dangerous  course  cannot  re- 
cover fiir  binaries  resnldng  therefrom. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Serrant,  Oeot  Dig.  H  dGOTSM-^BB*  701-742; 
Dee.  Dig.  f  233.*] 

Fallnton,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  L.  Clifford,  Judge. 

Action  by  Hans  B.  Garstad  against  the 
Pioneer  Sand  ft  Gravel  Company.  From  a 
Jadgment  for  plaintiff,  d^endant  aiq»ealfl. 
Reversed  and  remand^  with  directions. 

Bayden  ft  Langhome,  of  Tacoma,  for  ap- 
pellant Aretander,  Halls  ft  Jacobsen,  of 
Seattle,  for  respondent 

MAIN,  J.  The  object  of  this  action  Is  to 
recover  damagee  for  personal  injuries  al- 
lured to  be  due  to  the  negligence  of  the  de- 
fendant The  accident  out  of  which  the 
litigation  grew  happened  on  June  18,  1010. 
The  action  was  began  during  the  latter  part 
of  January,  1012.  At  the  time  of  the  acci- 
dent the  defendant  was  operating  a  sand  and 
gravel  plant  near  St^lacom,  Wash.,  and  the 
plaintiff  was  at  that  time  employed  about  the 
plant  Hie  sand  and  gravel  were  taken 
from  the  pit,  and  by  means  of  a  flame  con- 
Teyed  to  the  bunkers.  At  a  point  in  the 
flume  before  reaching  tbe  bunkers,  there 
were  ^ced  rods  or  bars  for  the  purpose  of 
arrastlng  the  larger  rock  or  stone.  This  was 
called  the  rock  chnte.  Thirty  feet  below 
this  there  was  a  screen,  the  meshes  of  which 
were  sufficiently  large  to  permit  the  sand 
and  water  to  pass  through,  and  yet  prevent 
the  passage  of  gravel.  From  this  point  the 


gravel  passed  down  what  was  known  as  the 

gravel  chute^  and  the  sand  and  water  con- 
tinued down  the  flame  to  the  sand  bankers, 
a  distance  of  about  20  feet  Around  the  top 
wall  of  the  sand  bankers  was  a  heavy  tim- 
ber or  plank  of  sufficient  width  to  fumlgh  s 
reasonably  safe  footway.  In  one  side  of 
the  bunkers  were  openings  capable  of  bring 
closed  as  occasion  might  require.  When  the 
bunker  was  filled  with  sand  to  a  point  above 
these  openings,  a  slide  would  be  raised  which 
would  open  the  hol^  through  which  woold 
then  pass  the  sand  Into  what  was  known 
•8  the  sand  boxes.  The  plaintiff  had  been 
employed  at  the  plant  for  a  period  of  about 
two  weeks  before  the  accident,  and  two  dsys 
before  had  been  put  In  charge  of  the  bunk- 
ers. His  duties  there  were  to  attend  the 
rock  chute,  the  gravel  chute,  and  tbe  sand 
boxes.  On  the  day  of  the  acddent  the  plain- 
tiff left  the  gravel  diute,  passed  down  a 
stairway  to  a  landing  or  platform,  then  step- 
ping upon  the  timber  or  plank  at  the  top 
of  the  sand  bunker  proceeded  a  distance  of 
about  six  or  eight  feet  to  where  there  was 
an  upright  post  inclining  outward  from  the 
top  wall  of  the  bunker  and  aupporting  die 
flume  which  passed  over  tbe  banker  at  an 
elevation  of  about  four  feet  Tbe  plain- 
tiff was  on  his  way  to  adjust  tbe  sand 
boxes  which  were  beyond  the  side  of  the 
bunker  over  which  the  flume  passed.  When 
he  rea<^ed  the  post  already  referred  to  which 
supports  the  flume,  he  attempted  to  step 
across  the  comer  of  the  bunker  to  the  end 
of  a  plank  which  projected  over  the  ad- 
jacent wall  and  under  the  flume  aboat  10 
or  12  Inctaes.  Holding  to  the  post  with 
one  hand,  one  foot  upon  the  heavy  timber 
at  the  base  of  the  post  be  extended  his 
other  foot  across  to  the  ^d  of  the  plank, 
and,  releasing  his  hold  upon  the  post,  st- 
tempted  to  swing  himself  or  Jump  across,  and 
In  his  effort  to  do  so  stm(3c  his  head  npon 
the  bunker  which  was  4  feet  above,  and  fell 
into  the  bunker,  sustaining  the  injury  for 
which  be  claims  damages.  Instead  of  step- 
ping across  as  he  attempted,  there  was  a 
reasonably  safe  way  for  him  to  proceed  by 
passing  the  upright  poet  under  the  flume  to 
the  comer,  and  then  along  the  other  side  and 
unda*  the  flume  to  the  plank  which  he  was 
attempting  to  reach.  This  way  was  open 
and  apparent  and  was  known  to  tbe  idain- 
tlff.  The  reason  he  gives  for  attempting  to 
step  across  rather  than  proceed  around  the 
corner  was  his  haste.  The  distance  wUdi 
he  attonpted  to  step  was  approxlmatdy 
three  or  four  feet;  the  distance  aroond  the 
comer  would  have  been  but  little  greatw. 
The  only  Inconvenience  in  passing  around 
the  comer  was  the  tact  tbat  the  flume  was 
four  feet  above;  bnt,  la  reaching  the  end 
of  the  plank  upon  wbidi  be  attempted  to 
step,  be  most  also  pass  under  the  fiiUM^ 
The  case  was  tried  to  the  court  and  a  Jury, 
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and  a  verdict  In  the  Bum  of  $3,600  letnrned.  | 
At  the  conclQEdon  of  the  evidence,  the  de- 1 
fendant  challenged  the  legal  nifficlency  of 
the  evidence,  and  moved  the  court  for  a 
directed  verdict  This  motion  was  denied. 
After  the  verdict  was  returned,  the  defend- 
ant renewed  its  challenge  to  the  legal  suffi- 
ciency of  the  evidence  to  sustain  the  ver- 
dlctt  and  moved  the  court  for  a  judgment 
notwithstanding  the  verdict  This  motion 
was  overmled.  The  defendant  appeals. 

In  the  appellant's  brief  a  number  of  er- 
XOTS  are  assigned,  but  upon  the  oral  argu- 
ment counsel  waived  all  asalgnmenta  of  er- 
ror except  the  one  challenging  the  snffldency 
of  the  evidence  to  sustain  the  verdict  As 
above  stated,  the  respondent  chose  a  danger- 
oua  way  by  which  to  reach  the  sand  boxea. 
and  In  consequence  thereof  was  Injured, 
when  a  reasonably  safe  way  was  open  to 
him  which  was  but  little  less  convenient  It 
has  by  repeated  dedsions  of  this  court  be- 
come a  settled  principle  (hat  where  the  mas- 
ter provides  a  reasonably  safe  method  by 
which  the  employ^  may  perform  a  given 
service,  and  the  servant  voluntarily  elects  to 
perform  that  service  by  a  dangerous  method, 
and  Is  Injured  in  consequence  thereof,  the 
e»vant  is  guilty  of  contributory  negligence 
which  bars  his  right  to  recover  damages. 
In  Bandy  v.  Union  Iron  Worke,  46  Wash. 
231,  89  Pac  54B,  it  la  said:  "The  proposi- 
tion la  thorooghly  established  by  the  courts 
that,  where  an  employ^  volnntarily  elects  to 
perfbrm  a  given  service  in  a  p«llous  manner 
when  a  perfectly  safe  method  la  open  and 
known  to  Um,  he  Is  guilty  of  such  contribu- 
tory negllgenee  as  will  defeat  a  recovery  as 
against  his  employer."  The  fact  that  the 
respondent  was  in  haste  at  the  time  of  the 
accident  and  for  that  reason  chose  the  dan- 
gerous way  does  not  relieve  him  from  the 
operation  of  the  principle  stated.  In  Seghet- 
tl  V.  EatonvUie  Lumber  Co.,  66  Wash.  378, 
118  Pac  810,  It  Is  said:  "The  master  bad 
provided  the  servant  with  a  safe  and  simple 
way  to  do  the  thing  be  attempted  to  do.  He 
conld  stop  the  cogs  and  rOils  in  from  five 
to  fifteen  seconds,  without  inisnEering  with 
the  other  movements  of  the  machine  or  the 
rest  of  the  machinery  in  the  mllL  This  was 
well  known,  to  the  appellant  He  had  often 
nsed  the  lever  to  stop  the  cogs  and  rolls.  He 
aid  not  do  so  this  time  because  be  was  In  a 
bnrry,  and  thoi«ht  he  could  do  it  quicker  in 
the  way  be  attempted.  His  voluntary  ch<dee 
of  an  unsafe  and  dangerous  way,  instead  of 
the  safe  and  simple  way  provided  for  bis 
protection,  stamps  his  act  with  negligence, 
and  exonaates  the  master  from  any  UaUll^ 
tor  Us  consequent  Injury." 

The  concluBlon  we  have  reached  upon  this 
questifm  Is  deddve  of  the  action,  and  ren- 
ders further  dlscnssl<«  nnneceasary. 

The  judgment  will  be  reversed  and  the 
cause  remanded,  with  direction  to  the  sn- 
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perior  court  to  enter  judgment  In  favor  of 
appellant  notwithstanding  the  verdict 

CROW,  a  J.,  and  KLUB  and  MOBBIB, 

33.,  concur. 

PTJLLEHTON,  J.  (dissenting).  The  evl- 
dence  In  the  record,  as  I  read  It  Justlfles  the 
condnalon  pot  upon  it  by  the  jury  and  the 
trial  Judge,  rather  than  the  conclnsloo  put 
upon  it  by  the  majority.  For  this  reastm, 
I  dissent  from  the  judgment  ordered. 


<73  Wmah.  49*1 

SIMONS  V.  HALLIDIE  CO.  et  aL 

(Supreme  Court  of  WasbiagtOD.   May  10, 
1»13.) 

1.  COMPBOUISS  AHD  SBTTLElCBIfT  ({  23*)— Bs- 

caiPT^VACATiON— Burden  or  Paoor. 

While  a  receipt  eridenciog  satisfaction  of 
all  demands  between  the  parties  to  a  settlement 
is  not  conclusive  and  may  be  contradicted  by 
parol  for  firand,  overreaching,  lalstake,  mliun- 
derstanding,  or  other  like  tacts,  the  bnrdeo  ot 
proof  thereof  Is  on  the  person  seekhig  to  over- 
throw the  receipt 

[E^.  Note.— For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  18  91-94 ;  Dec.  Dig. 
S  23*1 

2.  COMPROHISB  AND  SmXIMEITT  {{  16*)— RE- 
CEIPT—1 1CPEA.C  H  HE  ITT. 

Where,  parsuaot  to  a  compromise  and  set- 
tlement of  plaintiff's  interest  in  defendant  cor- 
poration, defendant  repurchased  plaintiff's  stock 
and  executed  certain  checks  to  him  therefor, 
he  executing  receipts  "in  fall  of  all  demands 
of  every  kiad  and  nature,"  after  being  warned 
not  to  take  the  money  unless  he  accepted  it  as 
a  final  and  complete  settlement  *°ch  receipts 
constituted  a  complete  defense  to  a  subsequent 
action  to  recover  profits  on  hli  itock,  In  the 
absence  of  proof  of  frand,  mistaki^  misunder- 
standing of  facts,  etc 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settiement  Cent  Dig.  H  ;  Dec  Dig. 

I  16.*] 

Department  2.  Appeal  from  Superior 
Court  Spokane  County;  J.  D.  Hinkle,  Judge. 

Action  by  E.  J.  Simons  against  the  Hallldle 
Company  and  others.  Judgment  for  plalntUF, 
and  defendants  appeal.  Reversed. 

Graves,  Klzer  tt  Graves,  of  Spokane,  for 
appellants.  Geo.  B.  Canfleld,  of  Spokane,  for 
respondent 

IfORRIS,  J.  Action  iQr  respondent,  a  for- 
mer stockholder  of  tbe  appellant  otnporatlon, 
to  recovCT  iHroflts  dalmed  to  have  been 
earned  while  he  ms  such  stockholder. 

The  facts  are  these:  In  March,  1910,  appel- 
lant and  respondent  entoed  into  an  agree- 
ment wher^  reapondent  entered  the  service 
of  awellant  as  a  machinery  salesman  at  a 
salary  of  91S0  a  nHmth,  purchasing  at  tiie 
same  time  20  shares  of  Its  Bto<^  at  its  par 
value  of  $2,000.  This  agreement  contained 
the  following  provision  relating  to  the  atock, 
In  the  evoit  of  respondent  ceasing  to  become 
a  stockholder:  "The  Hallldle  Company  bas 
the  right  at  any  time  to  dlsebarge  B.  J.  81- 


SIMONS  T.  HAIjLIDIE  CO. 
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mona  should  hia  services  become  tmsatlefac- 
torj,  but,  lo  the  event  of  their  discharging 
E.  J.  Simons,  they  hereby  agree  by  B.  B. 
Truett,  president,  to  purchase  B.  J.  Simons' 
stock  for  the  same  price  that  he  paid  for 
same,  and  In  the  event  of  his  withdrawing 
from  the  firm  his  proportion  of  the  profits 
to  the  date  of  his  withdrawal  are  to  be  paid 
him  In  cash."  Respondent  remained  with 
the  company  about  a  year,  when  he  became 
dissatisfied  because  of  their  refusal  to  pro- 
mote his  brother  from  the  position  of  ship- 
ping  derk  to  that  of  salesman  and  spoke  to 
Mr.  Truett,  the  president  of  the  company, 
about  withdrawing  from  its  employ.  It  then 
being  the  busy  season  for  the  machinery 
business,  the  company  was  very  desirous  of 
retaining  respondent's  services,  and  after 
some  negotiations  between  Truett  and  re- 
spondent, Truett,  as  an  Inducement  to  re- 
spondent to  contlnne  in  the  service  of  the 
company,  offered  to  Increase  his  salary  to 
$250  a  month,  repurchase  the  stock  at  the 
price  paid  for  it,  and  give  respondent  an  ad- 
ditional $750,  making  an  aggregate  of  $2,7S0 
to  be  payable  In  three  notes  due  in  6, 12,  and 
IS  months.  Respondent  stlU  remained  dis- 
satisfied; Truett's  offer  seemingly  did  not 
appeal  to  him,  0.3  he  refused  to  accept  It,  and 
on  March  7,  1911,  respondent  was  discharged. 
An  attempt  was  then  made  to  arrive  at  an 
adjustment  of  the  amount  to  be  paid  respond- 
ent, culminating  in  the  repurchase  of  the 
8to(&  for  tbe  sum  of  ¥2,000,  for  which  sum 
respondent  received  the  check  of  appellant 
with  two  other  small  checks  representing  the 
balance  due  on  salary  and  expense  account, 
and  respondent  signed  the  following  receipt: 
"Received  of  Hallldle  Company  and  B.  B,  Tru- 
ett, the  sum  of  two  thousand  thirty  dollars  in 
full  of  all  demands  of  every  kind  and  nature. 
E.  J.  Simons."  On  the  $30  check  was  also 
wrlttra  these  words:  "Salary  In  full  to  date, 
$30,  balance  In  full  of  all  donands  to  date." 
Refq;>ondent  testified  that  these  words  Just 
quoted  were  not  on  the  check  when  he  received 
it,  but  trom  the  nature  of  the  testimony  of- 
fered in  support  of  (hat  contention  we  are  in- 
clined to  the  bell^  that  they  were.  The  next 
communication  between  the  parties  was  on 
March  24th,  when  tbroag^  an  attorney  re- 
spondent wrote  app^l&nt  demanding  his 
share  of  accmed  profits  which  he  put  at 
$1,200.  The  company  refused  to  realize 
any  claim  of  respondent  under  its  settlement 
with  him,  dalmlng  that  the  entire  matter 
had  been  adjusted,  and  respondent  brought 
this  action  In  which  he  recovered,  and  the 
company  has  appealed. 

The  cause  was  tried  without  a  Jury,  and 
the  lower  court  first  decided  in  favor  of  ap- 
pellant, holding,  as  we  nndsrstand,  that  the 
evidence  of  respondent  was  not  sufficient  to 
overcome  the  receipt  A  motion  for  a  new 
trial  was  made  and  upon  further  consideration 
the  court  changed  its  mind  and  entered  Judg- 
meat  for  respondent   In  amrdlnf  the  le- 


RBPORTBB  (Wash. 

spondent  a  Judgment  the  lower  oonrt  took 
Into  consideration  the  business  done  bj  ap- 
pellant while  respondent  was  in  Its  employ, 
determined  a  profit  of  $11,654.26  had  been 
earned  during  that  time,  and  then  concluded 
that  irespondent  was  entitled  to  one-tenth  of 
this  profit  because  of  his  ownership  of  one- 
tenth  of  the  stock.  After  reading  the  record, 
we  believe  the  lower  court  was  correct  In  Its 
first  conclusion.  We  can  find  nothing  to 
Indicate  to  us  sufiSdent  reason  why  tbe  re- 
ceipt should  not  be  given  effect  The  whde 
matter  It  is  admitted  was  discussed  between 
Truett  and  respondent  at  the  time  the  checks 
were  given  and  the  receipts  signed.  Truett 
says  that  they  were  then  endeavoring  to  ar- 
rive at  a  complete  settlement  of  the  amount 
due  respond^t  as  salary,  upon  expense  ac- 
count and  for  the  repurchase  of  the  8to<^ 
and  that:  "I  made  him  a  new  offer,  a  cash 
offer  to  wipe  everything  off  tbe  slate  so  that 
there  would  be  no  further  argument,  no 
further  trouble,  so  that  we  could  get  a.  com- 
plete settlement,  and  I  particularly  called  his 
attention  to  tbe  fact  that  that  settlement 
was  to  be  In  full  of  all  demands  of  every 
kind  In  full,  for  his  dividends  if  he  had  any 
such  claims;  in  full  for  everything,  and  X 
told  him  particularly  that  be  must  not  accept 
the  settlement — that  be  would  have  to  give 
us  a  receipt  in  full,  and  that  he  must  not  take 
it  unless  It  was  final,  a  complete  settlement" 
Respondent  does  not  deny  this  further  than 
to  say  that  Truett  told  him  when  he  inquired 
as  to  his  share  of  the  profits  that  it  would  de- 
pend upon  his  future  jetton  whether  be  n- 
celved  any  or  not 

[1]  We  are  Inclined  to  accept  appellant's 
version  of  the  puri>ose  and  meaning  of  the 
receipt  The  burden  of  proof  was  upon  re- 
spondent to  overthrow  this  receipt  and  show 
some  good  reason  why  he  should  not  be  held 
to  its  language.  He  has  not  done  so.  Re- 
ceipts are  not  conclusive.  They  may  be  con- 
tradicted by  parol.  Fraud,  overreadiing, 
mistake,  misunderstanding,  or  othw  like  facts 
may  be  shown  to  destroy  the  effect  of  the 
language  used  in  a  rec^pt 

[2]  We  do  not  find  any  of  these  facts  In 
this  case.  The  relation  between  these  par- 
ties was  at  that  time  somewhat  strained. 
They  had  met  together  for  the  purpose  of  ar- 
riving at  a  complete  setUonent  of  their  af- 
fairs. It  was  not  intended  to  leave  anything 
for  future  negotlatbms,  and  when  respondent 
asserts  that  the  receipt  was  Intended  to  rep- 
resent only  the  money  then  paid,  and  to  leave 
the  question  of  whether  he  was  to  receive 
an  additional  sum  representing  the  owmfng 
power  of  his  BtotA.  during  the  time  he  held 
it,  his  position  does  not  aj^peal  to  oa  as 
natural  or  probable.  Then  is  much  In  this 
case  that  makes  the  following  ezowpt  from 
the  cq^lnion  In  Shaman  t.  Swem^,  29  Wash. 
321,  69  Pac.  1117,  applicable:  "If  respondoit 
undwtood  the  matter  otherwise  than  as 
stated  In  the  paper,  she  ahonld  have  so  on- 
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nounced  before  dgnlng  It  If  she  expected 
to  make  any  demand  inconsistent  with  the 
terms  there  stated.  It  was  her  duty  to  make 
it  known  before  signing  and  delivering  It, 
and  ecc^tlng  the  mon^  whteh  was  paid 
relying  thereon."  Without  saying  more,  we 
believe  respondent  has  not  made  out  a  case 
in  his  attempt  to  orerthrow  the  receipt  and 
that  the  lower  coart  should  have  so  held. 
The  Judgment  Is  reversed. 

CROW,  C.  J,,  and  MAUI»  VULLBBTON, 
and  fiXjLlS,  JJ^  ooncnr. 


(42  ntlh,  EM) 

PARKER  V.  SLOAN. 
(Svprane  Court  of  Utah.    July  22.  1912.  He- 
hearing  Denied  April  30,  1913.) 
TBOVEB  ABD  CONVEKBION  (|  e6»)-^CTI0HB— 
BVIDENCB— SdFFICIBNCT. 

In  an  action  for  the  conveision  of  an  anto- 
moUIc,  evidence  of  eonverBi<Ht  Insnfficient 
to  go  to  the  jury. 

CBJfU  Note.— For  other  cases,  see  Trover  and 
Conversion,  Gent  Dig.  H  288-294;  Dec.  Dig. 
166.*]  ^ 

Appeal  from  District  Court,  Salt  Lake 
County;   Geo.  G.  Armstrong,  Judge. 

Action  by  Arthur  Parker  against  R.  W. 
Sloan.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.   Reversed  and  remanded. 

Gnstin,  Gillette  Ik  Brayton,  of  Salt  Lake 
City,  fw  appellant.  GeoiSa  M.  SuUlvan  and 
A.  T.  Banford.  both  of  Salt  Lake  City,  tor 
respondent. 

SlSAUP,  J.  In  the  c<nnplalnt  It  to  al- 
leged titat  the  lOalntiff,  In  Febmary,  1911« 
Indorsed  and  dellTwed  to  the  defendant  a 
check  for  |289  on  a  bank  In  Idabo,  which 
tile  drfeidant  was  to  collect  and  pay  to  the 
l^lntlff;  that  the  defendant  collected  the 
mon^,  but  paid  idalntlff  only  the  sum  of  $10. 
jndgmrait  on  this  count  was  asked  against 
the  defendant  for  $229  and  Interest  For  a 
second  cause  ot  action  it  Is  all^iced  that  the 
lOaintlff,  in  July,  1910^  borrowed  996  f  nan 
the  d^oidant,  and  that  to  secure  the  pay- 
meat  thereof  the  irtataitlfl  gave  tiie  defendant 
a  Mil  of  sale  of  an  automoUle  of  the  value 
of  $2,000,  but  (tf  which  the  plaintifT  retained 
posaessloB  onttl  In  August,  1010,  when  he 
d^vered  It  to  the  defendant  "to  safely  keep 
and  preserve  the  same  as  security  for  said 
Indebtedness."  It  Is  further  alleged  that  two 
days  thereafter  the  defendant  wrongfully 
and  In  breach  of  his  agre^nent  and  without 
authority  sold  and  disposed  of  the  automo- 
bile, to  plaintiff's  damage  In  the  sum  ot 
$2,000.  On  this  cause  of  action  judgment 
was  asked  for  that  amount 

The  defendant  by  way  of  answer  and  a 
counterclaim,  admitted  and  averred  that  In 
February,  1911,  he  received  $2S9  on  the  check 
referred  to  In  the  complaint  for  the  use  of 
the  plaintiff.    He  further  averred  that  be- 


twera  July,  1906,  and  February,  1911,  he  at 
divers  times,  and  at  plaintiff's  request,  ad- 
vanced and  paid  to  him  $SS7,  which  the  plain- 
tiff had  not  repaid,  except  the  amount  received 
by  the  defendant  on  the  check,  and  that  $129 
remained  due  and  unpaid.  He  also  alleged* 
that  In  July,  1910,  at  plaintiff's  request,  he 
loaned  him  $96,  "and  in  order  to  secure  the 
repayment  of  said  sum"  the  plaintiff  gave 
the  def^dant  a  bill  of  sale  of  the  automobile, 
but  which  was  of  the  value  of  only  $100, 
and  that  the  $96  was  dne  and  unpaid.  He 
denied  the  sale  and  conversion  of  the  auto- 
mobile. He  prayed  judgment  against  the 
plaintiff  for  $129,  and  for  a  sale  of  the  auto- 
mobile to  satisfy  the  loan  9C  $9S. 

The  case  was  tried  to  the  court  and  a  jury. 
A  verdict  was  rendered  for  the  plaintiff  on 
the  first  cause  of  aetim  for  $229  and  on  the 
second  for  $379.   The  drfendant  appeals. 

We  think  there  was  no  evidence  to  justify 
a  submlsrion  of  the  case  to  the  jury  on  the 
second  cause  of  action.  The  evidence  bear- 
ing thereon  Is:  The  plaintiff  had  shii^d  to 
blm  an  automobile  at  Salt  Lake  City.  He 
borrowed  $96  from  the  defendant  to  pay  the 
freight,  and  gave  him  a  bill  of  sale  <tf  the 
automobile.  He  retained  possession  of  It 
and  used  It  expecting  to  repay  the  dtfend- 
ant  from  ratals  and  hire.  Business  not  be- 
ing good  at  Salt  Lake,  he  went  to  Ogden  with 
it  There  he  used  It  fbr  the  same  purpose. 
He  accomplished  but  little  there.  Finally 
lie  concluded  to  go  to  Oregon,  and  left  the 
automobile  at  Ogden  with  a  Hr.  Gol^  who 
had  operated  it  with  him.  The  evidence  is 
In  conflict  as  to  the  purpose  for  which  the 
plaintiff  left  the  automobile  with  Cole.  The 
plaintiff  testified  that  he  left  it  with  him 
only  for  safe-keeptaig'  until  the  plaintiff  re* 
turned.  There  was  constderaUe  evidence 
that  he  had  sold  it  to  Cole.  The  defendant 
learning  of  the  plaintiff's  d^^arture  and  ot 
Cole's  possession  of  the  automobile  exhibited 
to  Cole  the  bill  of  sale  jtelntlff  had  given 
the  defendant,  and  demanded  possession  of 
It  Cole  claimed  that  he  had  purdiased  it 
from  plaintiff.  He,  however,  on  the  presen- 
tation of  the  bUl  of  sale,  surroidered  the 
automobile  to  the  defoidBnt  As  testified 
to  by  Cole,  th4  defradant  then  sold  the  auto- 
mobile to  Cole  for  $460;  Cole  paying  the 
defendant  $25  as  part  payment  Cole  took 
the  car  back  to  Os^en  and  used  It  about  six 
we^,  and  then  returned  it  to  the  defendant 
at  Salt  Lake,  stating  that  be  could  not  pay 
for  it,  and  demanded  back  the  $25  which  had 
been  paid  by  him.  The  defradant  returned 
him  the  money  and  took  the  automobile. 
Shortly  thereafter  the  def«idant  gave  his 
chauffeur  a  UU  of  Sale  of  tt,  for  the  reasm 
that  differoit  persons  were  using  it  and  he 
did  not  desire  to  become  responslUe  for 
accidents  which  might  result  from  the  opera- 
tion of  the  car.  The  diauffeur  paid  him 
nothing  for  It  and  neither  intended  a  trans- 
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fer  of  title  or  poaseBsIon.  The  defendant 
bad  poasesBim  <rf  the  automobile  after  Cole 
d^-rered  It  to  talm,  and  had  It  stored  at  the 
time  of  the  trial,  and  ottesed  to  surrender 
and  deliver  it  to  the  plaintiff  npon  paym^t 
tif  whateTCT  amount  might  be  found  dne 
him  and  owing  from  the  i^lntlfl. 

Upon  this  evtdenra  the  plaintiff  daims  two 
conTersions  of  the  automobile  by  the  defend- 
ant; one  growing  out  of  the  transactions 
had  with  Cole,  the  other  the  defendant's 
giving  Mb  ehaoffeur  a  bill  oC  sale.  We  do 
not  think  either  amounted  to  an  approprla- 
Hoa  of  the  car  to  the  defendant's  use  with 
intent  to  deprive  the  plaintiff  of  it,  or  that 
elth^  constltute{l  a  conversion.  The  defend- 
ant had  possession  of '  It,  and  was  able  and 
willing  to  surrender  it  to  the  plaintiff  upon 
payment  to  blm  of  whatever  amoimt  was 
found  due  and  owing  from  the  plaintiff.  The 
plaintiff  made  no  demand  or  effort  to  get 
the  car,  and  made  no  offer  to  adjust  or  settle 
the  account  between  him  and  the  defendant 
He  seemingly  preferred  not  to  have  It,  and 
to  charge  the  defendant  with  the  value  of  It 

The  judgment  Is  reversed  and  the  case 
remanded  for  a  new  trial.  Costs  to  appel- 
lant 

FBICE,  O.      and  McCABTZ,  ctmcur. 


(42  Utah,  529) 

McKENZIB  V.  CANNING. 

(Supreme  Court  of  Utah.   Jan.  18,  191&:  Re- 
hearing Denied  April  30,  1913.) 

1.  Malicious  Pbosbcution  (|  24*)--AoTion— 
Pbesuuption  and  Bubden  of  Fboof. 

Plaintiff,  in  an  action  for  malicIouB  prose- 
cution, has  the  burden  of  showing  want  of  prob- 
able cause,  bat  he  makes  out  a  prima  facie 
case  by  snowing  his  discharge  In  a  criminal 
prosecution  upon  a  hearing  before  a  magis- 
trate.! 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  H  4&^;  Dec.  Dig.  | 
24.*] 

2.  Maucious  Pbosbcution  (8  71*) — Pboba- 
BLE  Cause— Advice  of  Coumsel— -Question 
fob  Juby. 

Where  defendant  substantially  stated  to 
couDsel  all  the  material  facts  l^uown  to  bim, 
and  upon  tbeir  advice  instituted  a  criminal 
prosecution  In  good  faith  and  upon  a  well- 
ffrounded  belief  of  plaiotiETa  guilt  it  may  be  a 
defense,  and  the  question  as  to  such  good  faith 
is  for  the  jury.^ 

[Bd.  Note.— For  other  cases,  see  Malicious 
ProsecaUon,  Cent  Dig.  f|  160-167;  Dec.  Dig. 
S  71.*] 

Appeal  from  District  Court,  Salt  Lalce 
County;  T.  D.  Lewis,  Judge. 

Action  by  Ned  McKenzie  against  Qeorge 
Canning.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Beversed  and  remanded 
fbr  a  new  trial. 


>  Smftb  V.  Clark,  IK  P.  653,  37  Utali,  U6,  28  L.  R. 
A.  (N.  8.)  963,  Ann,  CftB.  1912B,  1366. 
■  Wright  T.  AKhefm,  6  UUta,  480.  17  Fac  US. 


Oustln,  Gillette  A  Brayton,  of  Salt  Lake 
City,  tor  appellant  Smith  &  McBroom,  of 
Salt  Lake  City,  for  respondrat. 

STRAUP,  J.  This  case  was  brought  to  re- 
cover damages  for  an  alleged  malicious  pros- 
ecution. The  plaintiff  had  a  verdict  and 
Judgment  In  his  favor.  The  defendant  ap- 
peals. 

[1]  The  burden,  of  course,  was  on  the 
plaintiff  to  show  want  of  probable  cause. 
He,  in  that  respect,  made  out  a  prima  fade 
case  by  showing  his  discharge  In  tlie  crim- 
inal prosecution  npon  a  hearing  and  an  in- 
vestigation of  the  charge  befoi%  i^e  magis- 
trate. Smith  V.  Clark,  37  Utah,  116,  106 
Pac.  663,  26  L.  R.  A.  (N.  S.)  053,  Ann.  Cas. 
1912B,  1366.  To  meet  It  the  defendant 
showed  that  in  instituting  the  criminal  pro- 
ceedlngs  complained  of  he  acted  o[)on  the  ad- 
vice of  counsel  (his  own  counsel  and  the 
county  attorney),  to  whom  he  bad  stated 
all  material  facts  known  to  him.  With  re- 
spect to  this  Issue  the  court  charged:  "(13) 
If  yon  believe  from  the  evidence  that  the 
defendant.  Canning,  before  the  Institution 
of  any  criminal  proceedings  against  the 
plaintiff,  McKenzie,  sought  the  advice  of 
counsel  and  put  before  him  a  full  and  btlr 
disclosure  of  aU  the  facts  he  had  with  rea- 
sonable diligence  been  able>  to  gather  concern- 
ing the  guilt  of  the  accused,  and  then  and 
there  received  advice  Justifying  the  prosecu- 
tion, and  relied  thereon  and  In  good  faith 
made  the  criminal  complaint  believing  the 
accused  guilty,  then  and  In  such  event  the 
defendant,  Canning,  Is  entitled  to  immunity 
from  damages,  notwithstanding  the  subse- 
quent acquittal  of  the  accused.  If  yon  find 
from  the  evidence  that  such  was  the  course 
of  the  defendant  Canning's  conduct,  then 
and  in  such  event  the  allegations  that  there 
was  want  of  probable  cause  for  commencing 
the  prosecution  is  completely  r^utted  and, 
of  Itself  shows  probable  cause.  If  you  are 
therefore  so  satisfied  from  the  evidence,  yoo 
are  Instructed  that  your  verdict  should  be 
for  the  defendant"  Both  parties  concede 
this,  in  substance^  to  be  a  correct  statemeot 
of  the  law. 

[2]  They  further  concede  that  the  question 
of  probable  cause  Is  a  mixed  question  of  law 
and  fact,  and  that  the  general  rule  is  as 
stated  In  3  Blliott  on  E:vidence,  {  2473,  as 
follows  "The  question  of  probable  cause  la 
a  mixed  question  of  law  and  fact  Whether 
the  circumstances  alleged  to  show  It  prob- 
abli>  are  true,  and  existed.  Is  a  matter  of 
fact;  but  whether,  supposing  them  to  be 
true,  they  amouut  to  a  probable  cause  is  a 
question  of  law.  Tills  is  the  doctrine  general- 
ly adopted.  It  Is  therefore  generally  the 
duty  of  the  court,  when  evidence  has  beea 
given  to  prove  or  disprove  the  existence  of 
probable  cause,  to  submit  to  the  Jury  its 
credibility,  and  what  fact  it  proves,  with  in- 
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stnictloDs  that  the  facto  found  amount  to 
proof  of  probable  cans^  or  that  they  do  not" 
This,  of  course,  when  there  Is  a  conflict  In 
the  evidence  with  respect  to  the  facts  bear- 
ing on  the  question,  or  where  Just  conclu- 
sions of  fact  on  the  evidence  are  fairly  and 
reasonably  subject  to  different  deductions 
or  Inferences  of  fact 

What  divides  the  parties  Is  this:  The 
defendant  contends  that  the  evidence  with 
respect  to  such  facts  is  without  conflict  and 
hence  the  court  on  his  request  ought  to 
have  directed  a  verdict  In  his  favor  on  that 
ground;  the  plaintiff,  that  there  Is  some  con- 
flict as  to  whether  the  defendant  stated  to 
counsel  all  the  material  facts  known  to 
him,  and  as  to  his  belief  of  the  plaintiff's 
guilt  of  the  charge.  The  defendant  Ills  coun- 
sel In  the  criminal  prosecution,  and  the  coun- 
ty attorney  were  witnesses  on  behalf  of  Uie 
defendant  What  facts  were  known  to  the 
defendant  and  what  were  communicated  to 
counsel  by  blm,  the  advice  given,  and  the  de- 
fendant's belief  of  the  plalntlfTs  guilt  were 
testified  to  by  Uiese  witnesses.  We  think 
the  evidence,  without  conflict  shows  that  the 
defendant  subatantiaUy  stated  to  counsel  all 
the  material  facts  known  to  him;  that  upon 
tliem  they  advised  him;  tliat  be,  on  such 
advice,  instituted  the  criminal  prosecution; 
and  that  In  doing  so  he  acted  tn  good  faith 
and  upon  a  well-grounded  belief  of  the  plain- 
tiff's guilt  It  however,  In  effect  Is  urged 
that  before  advice  of  counsel  may  be  a  de- 
fense it  mtist  appear,  not  only  that  the  de- 
fendant fairly  stated  all  the  facts  to  coun- 
sel, and  upon  them  was  advised,  but  also 
that  the  defendant  In  good  fiiith  believed 
the  plaintiff  guilty  of  the  charge,  and  that 
as  to  such  fact  the  plaintiff  was  entitled  to 
the  Judgment  of  the  Jury.  That  In  some 
cases,  dependent  upon  the  nature  of  the  evi- 
dence, may  be  true.  But  before  the  Jury  Is 
JuBtifled  in  rejecting  or  disregarding  evi- 
dence of  the  defendant's  belief  of  the  plain- 
tiff's guilt  there  must  be  some  evidence,  et- 
tber  from  the  nature  of  the  evidence,  calcu- 
lated not  to  Justify  such  a  belief,  or  tending 
to  show  the  defendant's  disbelief,  or  other 
facts  or  drcnmstances  to  Justify  a  fair  Infer- 
ence of  the  defendant's  disbelief.  In  other 
words,  the  Jury  may  not  arbitrarily  reject 
the  defendant's  evidence  showing  a  well- 
grounded  belief  by  him  of  the  plaintiff's 
guilt.  The  respondent's  contention  in  this 
regard  Is  well  answered  In  the  case  of  Wright 
V.  Ascheim.  6  Utah,  480,  17  Pac.  12S.  Said 
Mr.  Justice  Henderson,  in  speaking  for  the 
court:  "If  the  defendant  in  this  kind  ot  an 
action,  at  the  time  of  commencing  the  suit 
complained  of,  had  knowledge  of  facts  tend- 
ing to  show  probable  cause,  bnt  had  knowl- 
edge of  other  facts  which  would  tend  to 
explain  or  modify  them,  or  tending  directly 
to  show  want  of  probable  cause,  and  it  be- 
comes a  question  as  to  which  of  such  facta 


were  believed  and  acted  upon,  this  would 
be  K  question  for  the  jTiry.  This  is  mention- 
ed m  Stewart  v.  Sonnebom,  98  U.  S.  187  [2S 
Lb  Ed.  116],  as  an  apparent  exception  to  the 
general  rule  that  what  facts  will  constitute 
probable  cause  Is  a  question  of  law  for  the 
court;  but  this  does  not  apply  to  a  case 
where  all  the  undisputed  facts  known  to  the 
defendant  taken  together,  would  Justify  in  a 
reasonable  peraon  the  honest  belief  that  the 
fact  charged  was  probably  true.  In  such 
case  the  defense  would  be  absolute  as  matter 
of  law,  and  the  Jury  would  have  no  right, 
under  the  pretense  of  saying  the  defendant 
did  not  believe,  to  find  against  him.  If  It 
were  otherwise,  the  rule  that  what  facts 
constitute  probable  cause  in  an  action  for 
malicious  prosecution  is  a  question  of  law 
for  the  court  would  have  no  meaning  or 
force  whatever.  The  Jury  might  in  every 
case,  no  matter  what  the  facts  might  be,  un- 
der the  pretense  of  unbelief  on  the  part  of 
defendant  And  against  him." 

Upon  the  evidence  we  think  the  defendant 
was  entitled  to  a  directed  verdict  In  his  fa- 
vor; for  the  assumed  facts  as  to  the  ques- 
tion of  probable  cause,  and  upon  which  the 
court  directed  the  Jury  to  return  a  verdict 
for  the  defendant  were  without  any  sub- 
stantial conflict. 

The  Judgment  of  the  court  below  is  there- 
fore reversed  and  the  cause  remanded,  with 
directions  to  vacate  the  Judgment  and  to 
grant  a  new  trial.   Oosta  to  the  appellant 

UcOABTT,  a  J.,  and  FBIGK,  J.,  concur. 


(41  Utab.  633) 

UTAH  FOUNDRY  ft  MACHINE  00,  T. 
UTAH  GAS  ft  00KB  GO. 

(Supreme  Court  of  Utah.   December  20,  191!!. 
Behearing  Denied  AprU  80.  1»18.) 

1.  Tbovbb  Aim  CoNVSBBioiv  (I  35*)— BnaoxN 
OF  Paoov. 

Where  defendant  set  up  as  a  coanterclaim 
its  rifht  to  compeDQation  for  scrap  iron  which 
it  claimed  bad  been  converted  by  plaintiff,  de- 
fendant baa  the  burden  of  proving  the  conver- 
sion and  the  amount  of  iron  converted. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  U  215.  216;  Dec  Dig. 
f  35.*] 

2.  TaiAL  (I  234*)— IN8TBUCTI0H»— BUBDSH  OF 

Pboop. 

Where  a  defendant  set  up  as  a  coanter- 
claim plaintiff's  conversion  of  scrap  iron,  which 
was  denied  by  plaintiff,  who  introduced  evi- 
dence in  support  of  the  denial,  an  instruction 
that  if  the  jury  found  part  of  the  moneys  paid 
by  plaintiff  to  defendant's  agent  was  for  scrap 
iron  wrongfully  sold,  but  were  unable  to  deter- 
mine the  exact  amount,  the  amount  so  paid  be- 
ing peculiarly  within  the  knowledge  of  plaintiff, 
the  Jury  might  in  the  absence  of  any  showinff, 
assume  that  all  moneys  paid  to  defendant's  agent 
wei%  for  that  poroose  ia  erroneous  and  pnja- 
dicial  because  casting  on  plaintiff  the  burden  of 
proof  which  was  on  defendant 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  SI  534-538.  666;  Dee.  big.  |  234>] 
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8.  BvicEircB  (I  54*)— PBsnnmioire— IimcB- 

ENOU  0FON  INFSBKNOEB.' 

Inferences  cannot  be  bottomed  npon  in- 
ferences, and  an  iDstrncttOQ  upon  defendant's 
counterclaim  for  coQvertion  of  scrap  iroiK  wbicb 
allowed  the  basing  of  inferences  upon  inferences 
by  ■BBoioing  wrongdoing  by  plaintiff,  is  erro- 
neous. 

[EH, .  Note.— For  otber  cases,  see  Bridence, 
Cent  Dig.  S  74 ;  Dec.  Dig.  |  M.»] 

4.  E^iDEncB  {{  244*)  —  ADUISSI0N8  —  Asms- 

nONB  BT  AOENT. 

To  bind  his  principal,  an  admission  b7  an 
annt  mnst  be  made  witbin  the  scope  of  bis  em- 
ployment and  during  tbe  transaction  of  busi- 
ness by  bim ;  tberefore,  a  statement  or  decla- 
ration b^  tbe  secretary  and  bookkeeper  of  a 
corporation,  long  after  tbe  transaction,  as  to 
the  purposes  for  wbicb  cbecbs  were  given  is  not 
bincGng  on  the  corporation  as  an  admission. 

[Ed.  Note.— For  otber  cases,  see  Bridence, 
Gent  Dig.  fl  816-936;  Dec  Dig.  i  244.*] 

6.  Trover  and  Contebsion  (|  40*)— Aotiorb 

— evidetice. 

Evidence  held  insufficient  to  sastain  a  find- 
ing in  favor  of  defendant  wbo  by  counterclaim 
set  up  plaintifiPs  conversion  of  scrap  Iron. 

[Ed.  Note.— For  otber  cases,  see  Trover  and 
CoQveraiOD,  Gent  Dis-  H  28SS-244 ;  Dee.  mg. 
i  4a*] 

9.  Appeal  and  Dbrob  (f  1175*)— RETBBaai^ 
Bemand. 

Wbere  defendant  admitted  plaintUTa  de- 
mand, and  set  np  a  coonterelaim  for  conver- 
sion, a  Judgment  in  favor  of  defendant,  wbicb 
is  not  sustained  by  sufficient  evidence,  will  be 
reversed  witbout  remanding  for  new  trial ;  it 
appearing  that  tbe  Judgment  was  rendered  in 
obedience  to  an  erroneous  instruction  on  tbe 
burden  of  proof,  and  tbat  in  a  former  trial, 
where  tbe  evidence  was  the  same  and  no  each 
instnictiona  were  given,  verdict  was  for  plain- 
tiff. 

[Ed,  Note.— For  otber  eases,  see  Appeal  and 
BrroT,  Cent  Dig.  {|  4673-4687 ;  I>ec.  Dig.  f 
1176.*] 

Appeal  from  District  Court,  Salt  Lalie 
Coiinly;  T.  D.  Lewiq,  Judge. 

Action  by  the  Utati  Foundcy  &  Maclilne 
Company,  a  corporation,  against  tbe  Utah 
Gas  A  Coke  Company,  a  cor[>oration,  which 
eounterclaimed.  From  a  Judgment  for  de- 
fendant for  tbe  difference  between  the 
amount  of  its  counterclaim  and  plaintiff's  de- 
mand, plaintiff  appeals.  Reversed  and  re- 
manded, with  directions. 

George  M.  Sullivan,  of  Salt  Lake  01^,  for 
appellant  Stephens,  Smith  Sc  Porter,  of 
Salt  Lake  City,  for  rrapondent 

STRAUP,  J.  The  plaintiff  brought  this 
action  to  recover  a  balance  of  $286,  alleged 
to  be  dne  for  goods  and  supplies,  consisting 
of  iron  castings,  sold  and  delivered  to  the 
defendant  Tbe  defendant,  In  Its  answer,  ad- 
mitted the  alleged  claims  and  the  amount 
due.  By  way  of  counterclaim  it  alleged  in 
the  first  count  that,  In  purchasing  goods  and 
supplies  by  tbe  defendant  from  the  plaintiff, 
one  Wright  the  agent  of  tbe  defendant  and 
acting  for  It  In  tbe  making  of  such  pur- 
chases, had  entered  Into  a  conspiracy  with 
the  plaintiff  whereby  the  goods  were  pur- 
chased at  an  excessive  price,  and  the  excess 


*Ver  etbsr 


paid  b7  plaintur  to  Wi^^  and  tbat  te  ftir- 
therance  of  audi  oonsplracy  the  plaintiff  In 
such  transactions  overcharged  tbe  def aidant 
In  tbe  Biun  of  V20(K  In  the  second  etnmt  the 
defendant  alleged  Qmt  betweoi  tbe  let  day 
of  Ausuat,  1906,  and  tiie  let  day  of  Angnst, 
1907,  It  wae  the  owner  and  lawfallT  pease  a 
ed  of  owtaln  "cast-iron  plidag^ — ecrap  inm— 
of  tbe  Talne  oi  9800,  and  that  **on  dfvcn 
dates  between  said  dates,  the  exact  date  this 
defendant  Is  nneble  to  ^re,  tbe  pialiitiflt  at 
Salt  Lake  Gityt  Utah.  nnlawfoUy  tatik  and 
carried  ftway  said  goods,  to  wit,  aald  Iron 
plplnc  and  converted  and  dlipoeed  of  tiie 
same  for  its  own  use  to  the  damage  ol  this 
defoidant  In  the  snm  of  $300."  Tbe  eomi- 
terclalm  was  denied.  The  case  was  first 
tried  In  the  dty  coort  From  a  Jnd^nent 
In  f avOT  of  the  plaintiff  on  Its  complaint  for 
the  fall  amount  sued  for,  the  defendant  ap- 
pealed to  the  district  court  Tben  tbe  esse 
was  tried  three  times  before  the  oonrt  and 
a  Jury.  In  the  district  court  tbe  defendant 
abandoned  Ow  first  count  of  its  eonnterelaim. 
So  eadi  time  the  case  was  tried  it  was  tried 
BoUij  on  the  issues  presented  by  the  oonntcs^ 
claim  In  respect  of  the  alleged  thefts  and  oon- 
verslon  of  the  defendant's  scrap  Iron  by  tiic 
plaintiff.  The  first  tilal  resolted  in  a  tct- 
dlct  In  favor  of  the  plaintiff  for  the  foil 
amount  sued  for.  Tbe  second  was  a  mis- 
trial resulting  In  the  discharge  of  tbe  Jury 
without  a  submission  of  the  cause  to  Qiem 
after  the  evidence  had  all  been  adduced,  the 
parties  had  rested,  and  arguments  to  the 
Jury  partially  made.  The  third  resulted  in 
a  verdict  In  faror  of  tbe  defendant  oo  its 
counterclaim  in  the  snm  of  fS  In  excess  of 
plaintiff's  claim.  From  tbat  judgment  the 
plaintiff  has  appealed.  Tbe  evidence  and 
proceedings  bad  on  the  first  and  last  trials 
In  the  district  court  and  the  substance  of 
the  second  are  preserved  by  a  blU  of  ex- 
ceptions and  made  a  part  of  the  record  on 
appeal.  Numerous  errors  are  assigned.  We 
find  it  necessary  to  consider  but  two  of  than: 
Those  relating  to  the  charge,  and  insnfflden- 
cy  of  the  evidence  to  support  tbe  flndiac  on 
tbe  counterclaim. 

The  d^endant  was  engaged  In  manufactur- 
ing and  furnishing  gas  In  Salt  Lake  City; 
tbe  plaintiff  In  a  foundry  business.  In  sup- 
port of  the  thefts  and  conversions  alleged  In 
Its  counterclaim,  the  defendant  called  bnt 
one  witness,  its  superintendent  ot  distribu- 
tion, who.  In  substance,  testified :  At  the  time 
In  question  the  defendant  was  laying  about 
60  miles  of  gas  mains  along  the  streets  of 
the  city.  It  furnished  Its  own  material 
The  work  was  done  under  contract  by  Han- 
ly  ft  Ritchie.  Piping  and  otber  material 
were  delivered  at  railroad  sidings  for  the 
contractors  who  hauled  and  scattered  the 
piping  and  material  along  the  streets  where 
trenches  had  been  dug  and  where  they  re- 
mained until  pat  In  the  trenches.   The  plain- 
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tiff,  at  the  defendant's  request,  famished  the 
defendant  cast-iron  goods  and  supplies  used 
hy  it  In  the  prosecution  of  the  work.  In  the 
laying  of  the  pipe  and  In  the  construction  of 
the  work,  scraps  and  i^eces  of  pipe  and  oth- 
er material  resulted,  which  were  "left  lying 
anmnd  on  the  ^ob  until  they  were  disposed 
of."  The  witness  farther  testified  that 
among  other  dotles  It  also  was  his  doty  to 
superintend  the  laying  of  the  gas  mains.  He 
attended  to  the  hauling  of  the  material,  the 
keeping  of  plenty  of  pipe  ahead  for  the  con- 
tractora,  and  the  making  of  estimates  on 
which  the  contractors  were  paid.  The  de- 
fendant also  bad  In  Its  employ  one  W.  O. 
anight,  who  was  foreman  of  the  Inspec^ra 
It  was  his  dnty  to  inspect  the  work,  to  ma- 
pervlse  and  control  Inspectors  under  blnit 
and  to  see  that  the  work  was  done  in  accord- 
ance with  -the  contract  There  was  no  one 
charged  with  the  duty  of  looking  after  the 
scrap  iron  scattered  along  the  streets  after 
the  mains  had  been  laid;  but  the  witness 
and  Wright  both  looked  after  tt  and  both 
Jointly  attended  to  tt.  The  witness  farther 
teetifled  that  In  the  construction  of  the  work 
thron^umt  the  city  the  defendant  during  the 
prowentlon  of  tbe  work,  and  after  the  mains 
had  beea  laid,  lost  about  40  tons  of  scrap 
iron  BO  left  scattered  along  the  streets.  He 
larg^  arrived  at  this  estimate  by  ascertain- 
ing from  the  books  of  the  defendant  the 
amount  of  gas  pipe  and  other  material  pur^ 
chased  by  it;  by  ascertaining  from  the  books 
the  amount  of  gas  pipe  and  other  materi- 
al placed  underground;  and  by  rabtiaetliv 
the  latter  amount  from  the  former.  Be  also 
testlfled  tiiat  on  several  oocastons  he  di- 
rected employee  ot  the  d^endant  to  sathw 
some  of  the  scrap  iron  and  that  he  caused 
some  of  it  to  be  deUvered  to  plaintiff.  But 
he  did  not  testify  bow  much  he  caused  to  be 
so  gathered  or  delivered  to  IL  He,  from 
vouchors  rende^  by  the  plaintiS,  testlfled 
that  it  at  dUferent  times  bad  rec^ved  about 
7  tona  and  1,672  pounds  of  s^p  Iron,  which, 
at  the  market  price  of  one  cent  a  pound, 
amounted  to  $16S.72;  but  that  the  defend- 
ant was  given  full  credit  and  was  paid  there- 
for. He  did  not  testify,  nor  did  any  other 
witness,  that  Wright  had  no  authority  to 
seU  scrap  iron  ot  the  defendant,  but  testlfled 
that  Wright  bad  no  authority  to  sell  scrap 
Iron  "on  his  own  account" 

Bobert  Croft  Jr.,  who  owned  about  4,900 
shares  of  the  capital  stock  of  10,000  shares 
of  the  lAalntlir,  was  the  president  and  gener- 
al manager  of  the  plaintiff  corporation.  His 
father,  Bobert  Croft,  Sr.,  73  years  of  age  and 
owning  SO  shares,  was  Its  secretary,  book- 
ke^er,  and  collector.  Fred  CrtiO,  a  son  oC 
Bobert  Croft,  Sr.,  and  a  stockholder  of  the 
company,  had  a  personal  controveray  with 
the  plaintiff  over  matters  between  him  and 
it.  He  consulted  an  attorney  about  it,  the 
same  attomH7  who  represented  the  defendant 
in  this  litigation.  Fred  took  from  the  pri- 
vate papers  of  the  plaintiff  a  returned  chet^ 


which  had  been  Issued  by  the  plaintiff  to 
Wright  for  956,  and  Indorsed  by  him,  and 
the  stub  from  which  the  check  had  been  de* 
tacbed  and  delivered  them  to  the  attorney. 
It  is  not  made  to  appear  that  they  had  any- 
thing {o  do  with  his  controvmy.  The  stub, 
when  it  was  delivered  to  the  defendant's  at* 
tomey  by  Fred,  had  written  on  It  the  words 
"for  Iron  and  commlsidon."  This,  with  Fred's 
consult,  was  communicated  to  the  general 
manager  of  the  defendant  and  the  check  and 
stub  shown  him.  His  suspletons  were  arous- 
ed that  Wright  bad  some  kind  of  dealings 
with  the  plaintiff  in  which  mon^  was  paid 
him,  and  that  he  had  failed  to  account  to 
the  defendant  for  It  Thereupon  he  directed 
the  witness,  the  defendant's  superintendent 
of  distribution,  and  hie  stmographer,  to  visit 
the  Oofts  and  interview  them.  They  visited 
the  plaintiff's  place  ct  business  and  there 
found  Croix,  Sr.,  alone.  Among  other  things 
tile  witness  said  to  him:  '^Information  has 
r^died  ufl  to  the  effect  tliat  Wright  sold 
scrap  Iron  to  yon."  As  testlfled  to  by  the 
witness,  Croft  first  denied  It;  then  he  said 
that  Wright  had  sold  him  acrap  Inn,  but  he 
preeunrad  that  he  was  an  tmvloji  of  the 
conqiany;  that  he  paid  him,  and  presnmed 
that  he  had  paid  it  to  the  gas  company.  The 
witness  aaked  him  how  Wright  d^verad  the 
Iron  to  blm.  He  answered  that  Wright  call- 
ed him  up  and  asked  him  to  send  a  team  to 
cwtaln  places  to  ctdlect  serap  iron.  HRu  wl^ 
ness  told  Croft  that  "it  was  peculiar  that  he 
would  take  that  kind  of^n  order  from  Wright 
wh«i  previous  orders,  any  time  he  had  been 
ordaed  to  collect  scrap  Iron  by  the  company, 
came  directly  from  him  [the  witness]  or 
else  the  iron  was  hatUed  -to  him  ICroft]  by 
our  teams  or  hired  teams."  The  witness  ask- 
ed Croft  how  he  had  paid  Wright  He  said 
by  chedok  He  was  asked  if  he  had  any 
oth»  truisactiona  with  Wright  and  he  said 
that  he  had  not  The  witness  thai  asked 
permission  to  look  over  the  papers,  checks, 
stabs,  and  books  of  the  plaintiff.  He  and  his 
stenographer  were  given  liberty  to  do  so. 
About  that  time  Bobert  Croft,  Jr.,  appwred 
at  tiie  ofBce.  Both  he  and  his  fathw  asdsted 
tile  witness  and  his  stenographer  In  gather- 
ing up  and  getting  all  the  returned  cheeks 
and  stubs  and  all  books  and  papers  pertain- 
ing to  plalnttfTa  business.  The  witness  and 
his  stenographer  found  four  returned  checks 
which  had  been  Issued  to  Wright  by  the 
plaintiff.  He  testified  that  he  and  his  ste- 
nographer compared  the  t^ecka  with  tiie  stubs 
and  that  on  at  least  one  of  than  found  writ- 
ten or  noted  '*toT  commis^coi,"  not  for  iron, 
and  testified  that  he  could  not  remember 
what  notation  or  words  were  on  the  other 
,  stubs.  The  witness  showed  Croft  two  checks 
and  asked  permission  to  take  them.  The  per- 
mission was  granted  They  took  the  two  and 
clandestinely  two  others.  Later  all  the 
checks  taken  were  returned  to  the  plaintiff, 
inciudlDg  the  check  and  stub  which  Fred  had 
takm.  At  the  trial  the  defendant  called  for 


Digitized  by 


1176 


m  PACIFIC  BEPOBTBS 


OTtU 


an  the  ctaecfca  which  the  plalnUff  had  Issued 
and  glren  to  Wright  The  plaintiff  produced 
fire.  It  waa  unable  to  find  or  produce  the 
check  or  stub  wblcb  Fred  had  taken  and 
which  bad  been  returned  to  the  plaintiff. 
The  five  ctaecfca  w^  put  In  evidence.  Evi- 
dence waa  given  of  the  notation  on  the  mlaa- 
Ing  stub  and  the  contents  and  amount  of  the 
missing  check.  The  other  stubs  were  not 
called  Cor  and  were  not  offered  In  evidence 
hy  tlie  defendant  The  six  checka  amounted 
in  the  aggregate  to  $277.45,  all  payable  to 
Wright  and  issued  l^y  the  plaintiff  and  in< 
dorsed  by  Wright  While  the  witness  testl- 
fled  that  Oeoft,  Sr.,  first  denied  receiving  any 
Inm  from  Wright  then  adndtted  receiving 
some,  and  afterwards  **told  a  different  story," 
again  doiylng  it  still  the  witness  did  not 
testify  that  Croft  stated  any  amount  of  iron 
so  rec^ved  by  him  from  Wright 

This,  Id  substance,  is  all  the  evidence  ad- 
duced by  the  defendant  In  support  of  its 
counterclaim  that  the  plaintiff  at  dlvera  times 
"unlawfully  took  and  carried  away"  Iron  be- 
longing to  the  defendant  "and  converted  and 
disposed  of  the  same  for  its  own  use." 

Two  witnesses  testified  on  behalf  of  the 
plaintiff,  Robert  Croft,  Sr.,  and  Robert 
Croft  Jr-  They  denied  that  they  or  the 
plaintiff  had  received  any  Iron  from  Wright 
or  the  defendant  except  the  7  tons  and  1,572 
pounds  for  which  admittedly  the  defendant 
was  given  credit  and  was  paid.  They  testi- 
fied that  when  the  defendant  began  Its  con- 
struction work  it  was  purchasing  foundry 
supplies  from  other  foundries  In  the  city. 
Thereafter  Wright  called  on  the  Crofts  and 
told  them  that  he  was  in  a  position  to  give 
the  plaintiff  orders  for  supplies  and  that  he 
could  throw  a  good  deal  of  work  to  it;  but 
if  he  did,  be  thougbt  he  should  be  entitled 
to  a  commission  on  the  amount  of  goods  sold 
by  plaintiff  to  the  defendant.  After  negotiat- 
ing back  and  forth  as  to  the  rate,  the  plain- 
tiff finally  agreed  to  give  him  10  per  cent 
Thereafter  the  plaintiff  received  orders  from 
the  defendant  for  foundry  supplies  and  fur- 
nished to  the  defendant  In  all  about  $3,300 
worth,  for  which  plaintiff  waa  paid  in  full 
by  the  defendant  except  the  balance  sued 
for  of  $285.  When  the  last  check  was  Issued 
to  Wright,  the  amount  so  sold  and  delivered 
was  about  $2,580.  The  Crofts  further  testi- 
fied that  the  checks  Issued  by  plaintiff  and 
delivered  to  Wright  were  all  In  payment  not 
of  scrap  Iron,  but  of  commissions.  Croft, 
Sr.,  who  wrote  the  checks,  testified  that 
the  stub  after  it  had  been  taken  by  Fred  and 
when  It  was'  returned  to  the  plaintiff  had  on 
It  the  words  "for  Iron  and  commission"; 
but  that  the  word  'Iron"  was  not  in  his 
(Croft  Sr.'s)  handwriting,  and  was  not  writ- 
ten on  the  stub  when  the  check  was  issued, 
and  was  not  on  the  stub  when  it  was  taken 
from  the  plaintiff's  possession,  and  in  effect 
testified  that  some  one  wrote  the  word  "Iron" 
on  the  stub  after  Fred  had  taken  it  and  be- 


fore it  was  retnnied.  The  plaintiff  oflexed  la 
evldoice  the  stubs  of  the  other  dhndm,  all 
of  which  bad  on  ttaem  the  notatioii  or  mem- 
orandum "for  eommisaUm,"  not  for  iron. 
The  offer  was  aspported  by  tbe  testimony  of 
Groft  that  be  had  personal  knowledge  of 
the  fact  80  stated;  that  die  notation  or  mem- 
orandum  was  made  on  each  of  the  stnbe  by 
him  at  the  time  the  checks  were  wiittoi  and 
detached  therefrom  and  delivered  to  Wright; 
and  that  they  were  made  in  the  regular  and 
due  course  of  bnslnesa.  Upon  defendant's  ob- 
jections, the  offer  was  by  the  court  refused. 

[f ,  2]  Upon  these  Issues  and  upon  tbb  evi- 
dence the  court  Instructed  tibe  jnry  to  find 
for  jhe  plaintiff  on  tbe  issues  presoited  by 
the  complaint  for  the  fall  amount  sued  fbr. 
together  with  Interest  Upon  tbe  Issue  pre- 
sented by  the  counterclaim,  the  court  charg- 
ed: (S)  That  "in  order  to  establi^  defend- 
ant's counterclaim  tbe  burden  is  on  tbe  de- 
fendant to  prove  by  a  pr^ndersnoe  of  tbe 
evidence  the  amount  of  cast-iron  pipe,  if 
any,  belonging  to  tbe  d^endant  that  tbe 
plaintiff  unlawfully  took  or  carried  away.  If 
any,  and,  second,  the  reastmable  market  val- 
ue tbenoL"  The  court  also  charged:  (6) 
That  if  the  Jury,  from  a  preponderance  of 
the  evidence,  found  that  Wright  "delivered 
to  plaintiff  cast-Iron  piping,  the  property  of 
the  defendant,  and  that  plaintiff  had  not 
given  defendant  credit  on  Its  account  for  the 
same,  then  the  court  Instructs  you  that  yon 
must  find  for  the  defendant  on  the  counter- 
claim for  the  reasonable  market  value  of 
such  cast-iron  piping."  The  court  further 
charged:  "(8)  If  you  find  from  a  pr^nder- 
anee  of  the  evidence  that  at  least  part  of 
the  moneys  paid  to  Wright  by  the  plaintiff 
company  was  paid  for  scrap-iron  of  tbe  de- 
fendant company  wrongfully  sold  to  tbe 
plaintiff  company  by  said  Wright  but  you 
are  unable  to  determine, definitely  the  exact 
amount  so  paid,  then  you  are  Instructed  that 
it  Is  peculiarly  within  tbe  knowledge  of  tbe 
plaintiff  company  as  to  Just  bow  much  vras 
paid  for  scrap  Iron,  If  any,  and  how  much 
was  paid  as  commission.  If  any,  and  within 
plalntlfTs  power  to  explain  and  show  def- 
initely the  amount  for  each;  and  you  have 
the  right,  In  the  absence  of  any  such  showing 
and  explanation,  to  assume,  If  under  all  the 
circumstances  of  the  case  you  find  it  is  a 
fair  assumption,  that  all  of  said  moneys  so 
paid  to  Wright  were  paid  to  him  for  scrap 
Iron,  and  you  may  resolve  reasonable  doubts 
as  to  the  amount,  If  any,  of  such  scrap  iron 
so  sold  to  the  plaintiff  most  strongly  against 
the  plaintiff  company.  It  Is  tbe  policy  of 
the  law  not  to  permit  a  wrongdoer  to  profit 
by  his  own  wrongdoing ;  but  before  you  can 
apply  this  principle,  you  must  believe  from 
a  preponderance  of  the  evidence  that  the 
plaintiff  company  was  In  fact  a  wrongdoer 
and  actually  received  from  Wright  scrap 
Iron  wrongfully  taken  by  Wright  from  tbe 
defendant  company."  The  proposition  aa  to 
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burden  of  proof,  and  as  stated  In  paragraph 
B  of  the  charge,  was  correctly  stated.  Let 
it  also  be  assumed  that  the  proposition  as 
stated  in  paragraph  6,  If  wlttiin  the  allega- 
tions of  the  counterclaim,  was  also  correct- 
ly stated.  But  the  propositions  and  prin- 
ciples stated  In  paragraph  8  are,  we  ttjink, 
erroneously  stated.  The  court  apparently 
had  in  mind  (he  principle  applicable  to  pro- 
ceedings to  reclaim  or  to  recover  the  value 
of  property  wrongfally,  fraudulently,  or  neg- 
ligently commingled  or  confused  with  other 
property  of  like  character,  and  where,  be- 
cause of  such  commingling  or  confusion  by 
a  wrongdoer,  the  property  or  its  value  sought 
to  be  reclaimed  or  recovered  was  not  cai>able 
of  Identification.  And  on  that  theory  does 
the  respondent  defend  the  charge.  Hence 
cases  are  cited  that,  where  one  fraudulently 
or  wrongfully  or  negligently  commingled  or 
confused  property  of  another  with  that  of 
his  own  of  like  character,  the  burden  Is  on 
him  to  designate  or  point  out  his  own  prop- 
erty or  to  show  the  quantity  or  the  amount 
thereof.  And,  in  the  absence  of  such  a  show- 
ing by  him,  the  wrongdoer  may  be  held  to  a 
forfeiture  of  his  own  property,  or  the  Jury 
Justlfled  in  finding  In  favor  of  -the  innocent 
wronged  party  the  highest  proved  price  and 
the  lai^eet  proved  quantity  of  his  property 
shown  to  hare  been  commingled  or  confused 
by  the  wrongdoer.  We  do  not  see  how  this 
doctrine  can  properly  be  aivHed  here. 

No  cUdm  was  made  nor  Is  there  any  erl- 
dmoe  to  support  the  claim  that  the  plalntUC 
commingled  or  confused  defendant's  property 
with  idatntUTa.  The  tiiarge  la  that  Uie 
plaintiff  nnlawfolly  took  and  carried  away 
property  belonging  to  the  defendant  and  con- 
verted it  That  aUegatlcm  was  denied.  Upm 
that  Issoe  the  defendant  had  the  burden  of 
proof.  That  bnrden  did  not  shift  It  was 
upon  the  defendant  when  the  case  opened, 
so  continued  throughout  the  trial,  and  so  re- 
mained when  the  evidence  closed  and  the 
case  let  to  the'Jury.  There  can  be  no  doubt 
of  that  And  80  the  court  charged  In  para- 
graph 6.  Bnt  in  paragraph  8  the  court  whol- 
ly deetnqred  It  Nor  can  Uw  dia^  be  jus* 
tlfled  on  the  theory  of  particular  tacts  res^ 
Ing  peculiarly  wiHiln  the  knowledge  of  the 
platntifE.  It  cannot  be  said  that  the  alleged 
facts  that  the  plaintiff  unlawfully  took  and 
carried  away  property  belonging  to  the  de- 
fendant rested  peculiarly  within  the  knowl- 
edge of  the  plaintiff.  The  defendant  made 
the  charge  and  it  was  required  to  prove  it 
As  has  been  seen,  the  defendant  adduced  no 
evidence  that  the  plaintiff  wrongfully  or  un- 
lawfully took  and  carried  away  any  iron  be- 
longing to  the  defendant  Neither  did  it 
show  that  Wright  wrongfully  or  unlawfully 
took  a  pound  of  Its  iron,  or  wrongfully  or  un- 
lawfully sold  or  delivered  any  to  the  plain- 
tiff. Neither  did  the  defendant  otherwise 
prove  that  the  plaintiff  wrongfully  or  unlaw- 
fully came  into  possession  of  a  pound  of  the 


defendant's  iron,  or  that  It  received  any  iron 
from  the  defendant  for  which  the  defendant 
had  not  been  given-  fall  credit  It  did  show 
that  the  plaintiff  received  7  tons  and  1,S72 
pounds  of  the  defendant's  iron,  but  at  the 
same  time  also  proved  that  it  was  fully  paid 
for  that  Tile  defendant  however,  sought 
to  have  the  inference  drawn  that  the  plain- 
tiff wrongfully  received  additional  Iron  from 
Wright,  based  on  the  transactions  of  tho 
plaintiff  with  Wright  in  respect  of  the  checks, 
and  of  the  admissions  of  Croft  Sr.  The 
checks  issued  by  plaintiff  to  Wright  and  In- 
dorsed by  blm,  did  not,  on  their  face,  dis- 
close what  they  were  given  for.  As  tending 
to  show  that,  the  defendant  was  permitted 
to  put  In  evidence  the  admissions  of  Croft, 
Sr.,  which  were  to  the  effect  that  he  had  re- 
ceived iron  from  Wright;  that  he  paid  him 
for  It  by  checks ;  and  that  he  had  no  other 
dealings  or  transactions  with  him.  But  the 
making  of  such  a  claim  apd  the  adducing  of 
such  evidence  in  no  sense  shifted  the  burden 
of  proof.  The  bnrdoi  of  proof,  even  as  to 
particular  facts,  lies  on  him  who  wishes  the 
court  to  believe  In  their  existence.  If  the  de- 
fendant desired  the  court  and  the  Jury  to 
believe  that  the  checks  were  given  for  iron 
which  tiie  plalntlfl  bad  wrongfully  received 
fnnn  Wiight,  It  bad  the  burden  of  proving 
sudi  fact  It  advanced  It,  asserted  and 
dalmed  It  and,  to  Justify  the  court  and  Jury 
to  bdleve  sudi  was  the  fact,  the  defendant 
was  required  to  establish  it  It  could  not 
merely  assert  It  and  then  require  the  plain- 
tiff to  disprove  It  The  plaintiff  denied  that 
the  checks  were  given  for  any  audi  purpose. 
Its  witnesses  testified  that  the  chet^  weie 
given,  not  for  Iron,  but  for  nnnmlsiAoiis ; 
that  the  plaintiff  received  no  iron  whatever 
from  Wright;  and  that  no  part  of  the  checks 
were  given  tot  any  such  purpose.  But  as  to 
that  fiict,  and  upon  the  evidoice  adduced  by 
It  the  defendant  contended  that  all  of  the 
che<^s  were  given  to  Wrl^t  for  Iron ;  the 
piaLntlff,  on  the  evidence,  adduced  by  U,  that 
all  of  the  chedu  were  given  for  commlaalona. 
NeUher  the  plaintiff  nor  the  defendant  coo- 
tended  that  a  part  of  the  cAieeks  were  glv«i 
for  Iron  and  a  part  for  commissions. 

[31  The  charge  (paragraph  8),  with  reelect 
to  this  question,  not  only  contains  wrong 
principles  as  to  the  burden  of  proof,  bnt  Is 
also  erroneously  bottomed  on  Inferraices  up- 
on inferences,  on  assumptions  of  wrongdoing 
by  the  plaintiff  and  a  want  of  explanations 
by  it  in  utter  disregard  of  Its  evidence,  and 
Is  but  an  argument  on  the  theory  and  on 
behalf  of  the  defendant  While  the  court, 
of  course,  did  not  Intend  it  as  such,  neverthe- 
less that  is  the  effect  of  it  Notwithstanding 
the  plaintiff  by  Its  evidence  had  denied  tliat 
any  part  of  the  checks  was  given  for  iron, 
'that  It  had  wrongfully  received  any  either 
from  Wright  or  the  defendant  or  had  con-, 
verted  any,  and  upon  its  theory  fully  ex- 
plained the  transactions  had  with  Wright 
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aod  the  dtfendant,  which,  as  explained  by  it* 
showed  It  not  to  be  a  wrongdoer  and  not 
guilty  of  a  coDveredon,  nevertheless  the  court 
cast  on  the  plaintiff  the  burden  of  explaining 
anch  transactions  on  the  defendant's  theory 
that  the  chetAs  or  some  of  them  were  given 
for  Iron,  tliat  the  plaintiff  was  a  wrongdoer, 
and  that  It  was  goUty  of  some  kind  of  a  con- 
version of  an  Indeflnite  and  uncertain  amount 
of  iron,  and  hence  required  the  plaintiff  to 
explain  how  much  it  had  converted,  when  by 
its  pleadings  it  had  claimed,  and  by  its  evi* 
dence  shown  that  It  had  converted  none.  As 
well  say  that  a  defendant,  who  by  his  plead- 
ings had  denied  the  commission  of,  and  by 
his  evidence  shown  he  had  not  committed, 
a  charged  larceny,  and  who  on  his  theory 
bad  givm  In  evidence  full  exidanatlons  of 
all  transactions  connected  therewith  clearly 
showing  bis  Innocence,  nevertbtfess  was  also, 
on  the  theory  of  his  adversary,  required  to 
show  the  amount  and  value  of  property  pur- 
loined by  him. 

[4,  i]  Now,  as  to  the  tnsufflciency  of  the 
evidence:  As  already  shown,  there  is  a  total 
want  of  evidence  that  the  plaintiff,  as  alleg- 
ed in  the  counterclaim,  unlawfully  or  wrong- 
fully took  or  carried  away  a  pound  of  the 
defendant's  iron.  No  snch  claim,  on  the  evi- 
dence, is  mada  The  claim  made  is  that 
Wright  wrongfully  took  iron  from  the  de- 
fendant and  without  antborlty  delivered  and 
sold  It  to  the  plaintiff,  and  that  the  amount 
thereof  is  as  evidenced  by  the  aggregate 
amount  of  the  checks.  But  there  is  also  no 
eridaice  to  show  that  Wright  wrongfully 
took  a  pound  of  iron  or  wrongfully  sold  any 
to  the  plaintiff.  There  is  the  evidence  of 
Croft,  Sr.'s,  admtssloh  that  he  received  Iron 
from  Wright ;  that  he  paid  lilm  for  it ;  and 
that  he  premned  Wri^t  had  paid  It  to  tlw 
defendant  But  there  Is  no  evidenos  that 
Wright,  the  defendant's  foreman,  who  In- 
spected the  work  and  whose  duty  it  was  to 
see  that  it  wbb  done  in  accordance  with  the 
oontract  and  who,  as  shown,  on  at  least  sev- 
eral  occasions  with  the  knowledge  and  con- 
sent of  the  defendant,  ordered  goods  and  ma- 
terial, and  who,  Jolntiy  with  the  superintend- 
eat  of  distribution,  looted  after  and  took 
charge  of  the  scrap  iron  Strang  along  the 
streets,  xmlawfnlly  or  wrongfully  took  any 
iron  or  wrpngfally  sold  or  didivered  anj  to 
the  plaintiff.  The  defendant  did  not  even 
show  Hiat  Wright  was  onantlnrtsed  to  sdl 
soap  iron  on  bdhalf  of  the  d^endant  It 
did  show  that  he  had  no  anthoritr  to  sell 
its  scrap  Inm  "<m  his  own  acoonnt"  The 
eridoioe  on  this  point  Is :  The  superintend- 
ent of  dlstrlbntion,  after  testitying  that 
Wright  received  bis  orders  from  him,  was 
asked  and  he  answered:  "Q.  Did  yon  ever 
authorise  Wri^t  to  sell  any  scrap  iron? 
A.  On  his  own  aecoimt?  Q.  Yes.  A.  No,' 
dr."  And  in  the  d^endant's  counterclaim, 
Tertfled  by  its  general  manager,  the  defend- 
ut  alle^  that  Wricht  "was  the  acting 


Agent  of  the  defendant  In  m*Mny  [nutdtas- 
es"  of  supplies  for  the  defendant  from  the 
plaintiff,  and  in  effect  transacted  the  bosi- 
oess  fbr  the  defendant  nlth  the  plalatlfl  In 
the  making  of  such  purchases. 

The  only  legitimate  inference  upon  the  rec- 
ord Is  that  Wright  had  authority  to  sell  and 
dispose  of  the  scrap  iron.  At  least  there  is 
ample  evidence  from  which  snch  an  infer- 
ence may  be  deduced.  If  he  had  no  snch  au- 
thority, the  defendant  well  could  have  shows 
it  Instead  of  showing  the  want  of  such  ta- 
thorlty,  it  adduced  evidence  which  rather 
tended  to  show  that  he  bad  antbcvity. 
Hence,  in  view  of  the  undisputed  evidence, 
the  admission  of  Oroft  that  be  bad  recdved 
Iron  from  Wright  and  paid  him  for  It  does 
not  support  the  claim  that  the  irtslntiff 
wrongfully  or  without  authority  received 
the  defendant's  iron  and  conv^ted  it  la 
the  next  place,  the  admlsidon  of  Croft,  Sr„ 
was  not  a  binding  admission  of  the  plaintlS. 
He  was  the  secretary  of  the  plalntifl  corpo- 
ration, and  its  bookkeeper,  and  collector.  The 
rule  Is  well  settled  that  to  bind  the  prlnd- 
pal  with  an  admission  of  bis  agait,  the  dec- 
laration or  statement  of  the  agent  must 
have  been  made  within  the  scope  of  his  em- 
ployment and  during  the  transaction  of  busi- 
ness by  him  for  the  principal  and  in  relation 
to  such  business ;  that  Is,  the  declaratian  or 
statement  of  the  agent  must  be  contempo- 
raneous with  or  in  the  course  of  the  business 
or  transaction  and  in  relation  thereto  con- 
ducted by  the  agent  for  the  principal  within 
the  scope  of  the  agency.  The  declarattcms  or 
Btatem«its  of  the  agent  here  were  not  made 
under  any  such  circumstance  They  were 
made  long  after  the  transactions  with  re- 
epect  to  which  they  were  declared  bad  whol- 
ly ended,  long  after  the  buidness  had  ben 
conducted,  and  were  not  made  in  the  course 
of  nor  in  relation  to  any  busineos  wUch  the 
agent  was  then  transacting  or  oondnctlng  for 
the  principal.  Certainly  an  agoit  not  In  the 
course  or  transaction  of  any  businesB  flir  Us 
principal,  may  not  on  the  pabUc  mart  or 
elsewhere  make  binding  admissions  ot  tut 
against  his  principal  by  a  mere  narrmttim  of 
facts  relating  to  transactions  wlu^  ended 
and  long  past  Property  rlgJitB  of  tlw  prin- 
cipal cannot  be  bartered  away  In  any  snch 
manner  as  that  Oroft  of  course,  ooold 
have  been  called  as  a  witness  and  pemdtted 
to  testis  to  any  fact  within  Us  knowledge. 
But  his  admission,  under  the  drcumstanoes, 
was  not  evidence  against  his  principal,  the 
plaintiff.  He  was  called  as  a  witness,  not  by 
tile  defendant  but  by  the  plaintiff*  and  gave 
testimony,  not  only  in  ilgnrata  of  Ut»  admis- 
sion, but  of  facts  wholly  at  war  wUh  It  We 
think  the  evidence  Insufficient  to  sustain  the 
defendant's  counterclaim.  The  judgment 
therefore,  cannot  be  sustained,  for  two  rea- 
sons: TheoToneoas  cbargSband  InsaffidcDcy 
of  the  evidence  to  suj^rt  the  countndalm. 

(IJ  The  further  question  ia.  What  OEder 
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should  DOW  be  made,  whether  to  remand  the 
case  for  a  oew  trial  or  to  direct  a  Judgment 
In  favor  of  the  plaintlfl?  In  actions  at  law 
where  Judgments  are  reversed  for  errors 
such  as  here,  the  cause  generally  Is  remand- 
ed for  ft  new  trial.  But  here  the  plaintiff's 
claim  la  confessed.  On  Its  counterclaim  the 
defendant  already  has  had  three  trials  In  the 
district  court  The  whole  of  the  evidence 
with  respect  to  two,  and  the  substance  of  the 
other,  is  before  us.  On  neither  did  the  de- 
fendant produce  or  proffer  sufficient  compe- 
tent evidence  to  support  its  claim.  We  think 
It  evident  the  Jury  rendered  a  verdict  for  the 
defendant  on  the  last  trial  solely  because  of 
the  charge.  That  was  the  opinion  too  of  the 
trial  court  Said  the  court  In  refusing  a 
new  trial:  "I  think  the  verdict  the  flrst  time 
was  obtained  very  largely  now,  I  think,  be- 
cause of  the  lack  of  a  proper  instruction. 
*  •  *  I  think  that  if  the  flrst  Jury  had 
been  given  the  same  instructions  that  they 
were  given  in  the  last  trial  as  to  the  burden 
of  proof,  the  verdict  would  have  been  differ- 
ent tn  the  first  ease'*  (trlall.  The  court  fur- 
ther observed  that  on  the  flrst  trial  the  Jury 
"were  instructed  that  the  burden  was  on  the 
defendant  to  prove,  not  only  that  the  plain- 
tiff  had  obtained  iron  (that  is,  had  converted 
iron  belonging  tuf  the  dtfendant),  but  the 
amoont  of  It  also,  and  that  was  the  extent 
of  the  InBtmctton,"  and,  after  stating  that 
upon  the  evidence  the  Jury  could  not  def- 
initely fix  that  amount,  observed,  "But  when 
I  instructed  them  in  the  last  case  that,  if 
they  were  satisfied  from  the  evidence  that 
the  plaintiff  bad  converted  some  amount 
then  Uie  amount  it  may  have  converted  was 
peculiarly  within  Oie  knowledge  of  tlie  plain- 
tiff and  it  should  not  profit  by  its  wrongdo- 
ing, but  must  disclose  the  amount;"  and,  be- 
cause the  plaintiff  had  not  done  that  and 
"concealed  that  amount"  the  Jury  reached 
the  conclusion  as  evidenced  by  tbdr  verdict 
This  we  think  fairly  reflects  the  Intended 
meaning  of  the  charge  and  the  application 
the  Jury  made  of  it  As  already  observed, 
we  think  the  charge  wrong  and  highly  prejn- 
didaL  And  since  the  defendant  has  tad 
thiee  trials  in  Qie  district  court  on  the  Issues 
presHited  by  Its  counterclaim,  and  since  in 
ndther  it  adduced  or  proffered  sufficient  com- 
petent evidence  to  support  its  dLalm,  and 
since  it  prevailed  only  because  of  the  erro- 
neous charge,  we  think  tbU  litigation  ought 
to  end.  We  cannot  see  any  good  to  be  sub- 
served, or  any  benefit  to  the  defendant  by 
■remanding  the  case  for  another  trial.  What- 
ever may  be  the  real  merits  of  this  contro- 
v^y,  we  think  we  may  assume  that  when 
the  defendant  by  its  proffered  evidence  on 
three  'trials  was  unable  to  support  its  claim, 
to  do  which  It,  and  not  the  plaintiff,  had  the 
burden,  it  cannot  do  so  on  a  fourth  trial 

The  order,  therefore,  Is  that  the  Judgment 
of  the  court  below  be  reversed  and  vacated, 


and  the  case  remanded  to  the  district  court 
with  directions  to  dlsnxiiBS  the  counterclaim 
and  to  enter  a  Judgment  In  favor  of  the 
plaintiff  for  the  amount  alleged  In  Its  com- 
plaint together  with  interest  thereon.  The 
plaintiff  Is  awarded  all  costs  on  the  aiq;»eal 
and  all  taxable  costs  in  the  court  b^ow,  ex- 
cept those  incurred  on  the  second  triaL 

FBICK,  a      and  HcCABTT,  .J.,  concur. 

(B9  Kac  463) 
BROCK  V.  FRANCIS,  t 
(Sapieme  Court  of  Kansas.    April  12,  1918.) 

(SvUahut  hy  th»  CourtJ 

LiiftTATiON  or  Actions  d  119*)— Coumenoi- 

MENT  or  AonoK. 

An  iojury  oecarrfd  May  11,  1904.  A  pe- 
dtioQ  In  an  action  to  recover  damages  was  filed 
May  9,  1006,  and  a  lummons  issued  on  that 
day  was  served  May  11th;  answer  day  being 
June  8th.  June  7th  the  defendant  filed  a  mo- 
tion to  let  aside  the  service  on  the  grounds  that 
no  summons  had  been  Issued  and  served  as  re- 
quired by  law,  and  that  the  pretended  sum- 
mons was  void.  July  7th  tlus  motion  was 
confeased.  Alias  summons  was  issued  October 
Ist  but  service  was  not  had  until  October  lOth. 
Held,  that  the  action  was  not  began  until  the 
date  of  the  last-mentioned  summons.  The  Baolc 
of  Topeka  v.  Clark,  69  Kaa.  864,  77  Pac  HZ, 
distinguished. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.^  H  fi!0-63S;  Dee.  Dig. 
S  119.*] 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  X  T.  Brodc  against  Oeoige  Fran- 
da.  From  Judgment  A>r  plaintiff,  defend- 
ant appeals.  Reversed  and  remanded,  with 

directions. 

W.  B.  Zlegler,  of  CoffeyvlUe,  J.  H.  Dana, 
of  Denver,  Colo.,  and  Cbaa.  Bucher,  of  Cof- 
feyvllle,  for  appellant'  Jj,  P.  Brooks,  of 
Gherryvale^  for  appellee. 

WEST,  J.  The  only  question  presented  la 
the  statute  of  limitations.  It  having  been 
agreed  what  tiie  plaintiff  should  recover  if 
enUtied  to  recover  at  alL  The  record  shows 
that  on  Hay  U,  1904,  the  plalntUTs  wife  was 
injured  in  a  runaway  alleged  to  have  been 
caused  by  the  Mghtenlng  of  her  horse  by 
the  defendant's  automobile.  The  petition  to 
recover  for  loss  of  service  of  his  wife,  for 
medical  expenses  and  for  nursing  and  for 
damages  to  the  plaintiff's  horse  and  buggy 
was  filed  May  9,  1906.  Summons  was  tosued 
on  the  same  date  and  served  on  May  lltb; 
the  answer  day  being  June  Stb.  On  June 
7th  defendant  filed  a  motion  to  set  aside 
the  service  which  motion  on  July  7th  was 
confessed.  On  the  same  date,  July  7th,  a 
pnedpe  for  an  alias  summons  was  filed,  an- 
other on  August  29tib,  and  another  on  Octo- 
ber 1st  October  1st  an  alias  summons  was 
issued,  wlilch  was  served  October  lOth.  Octo- 
ber 29th  a  motion  to  set  aside  the  service 
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was  flled,  which  motion  was  overruled  May 
4,  1907.  The  answer  pleaded  the  statute  of 
limitations  generally  with  other  defenses, 
and  testimony  was  taken  to  show  tbe  pres- 
ence of  the  defendant  within  the  state. 

It  Is  Insisted  that  after  the  confession  of 
the  motion  to  set  aside  service  on  July  7th 
subsequent  Issuance  of  service  of  summons 
amounted  to  tbe  beginning  of  a  new  action, 
and  not  to  the  completion  of  service  In  one 
already  begun.  Also,  that  the  defendant  bar- 
lug  pleaded  the  statute  of  limitations  failed 
to  prove  tbe  defendant's  presence  In  the  state 
sntoequent  to  January  1,  1909.  It  Is  sug- 
gested that  the  cause  of  action  for  loss  of 
services,  medical  attention,  and  nursing  did 
not  accrue  uhtil  long  after  May  11,  1904. 
But  the  Injnry  which  thus  resulted  occurred 
then  and  certainly  the  damage  to  the  horse 
and  buggy  was  sustained  then,  and  we  see 
no  escape  from  the  proposition  that  whatev- 
er  cause  of  action  the  plaintiff  had  arose  at 
the  date  of  the  collision.  He  could  have  sued 
the  next  day  for  injury  to  his  property  al- 
ready suffered  and  for  his  loss  of  services 
and  expenses  which  he  could  show  he  was  to 
suffer  by  reason  of  the  injury  to  bis  wife, 
"and  whenever  one  iwrson  may  sne  another 
a  cause  of  action  has  accrued  and  the  stat- 
ute b^^s  to  run."  25  Cyc.  1066;  Calumet 
Blec.  St  By.  Co.  v.  Mabte,  66  111.  App.  235; 
Birmingham  v.  C.  &  O.  Ry.  Co.,  93  Va.  548,  37 
8.  B.  17;  Jackson  T.  Emmons,  19  App.  D.  C. 
250. 

The  testimony  regarding  the  presence  of 
the  defendant  within  the  state  was  by  uo 
means  as  clear  as  It  might  have  been,  but 
from  the  questions  and  answers  taken  to- 
gether It  may  fairly  be  inferred  that  he  was 
in  the  state  substantially  all  the  time  up  to 
August,  1906.  The  grounds  of  the  Qrst  mo- 
tion to  set  aside  and  quash  the  service  were 
that  no  summons  had  been  issued  and  serv- 
ed In  the  cause  as  required  by  law,  and  that 
the  pretended  summons  Issued  was  void. 
When  this  motion  was  confessed  on  July 
7th,  tbe  case  was  In  the  condition  of  having 
a  petition  prieclpe  and  summons  on  file  under 
date  of  May  9^  and  nothing  more.  The 
service  of  the  alias  summons  Issued  October 
1st  was  attacked  by  motion  to  quash  and  set 
aside  on  the  gronnds  that  no  summons  had 
been  Issued  and  served  in  the  case  as  requir- 
ed by  law,  and  that  the  pretended  summons 
and  service  were  void.  Although  the  only 
defect  appearing  ou  the  face  of  the  original 
summons  was  the  failure  to  indorse  the 
amount  sued  for,  and  although  the  same  de- 
fect appeared  on  the  alias  issued  October 
1st,  the  motion  to  quash  was  overruled.  The 
motion  to  quash  the  original  summons  hav- 
ing been  made  ou  the  grounds  already  stated, 
and  the  motion  having  been  confessed,  it 
would  seem  that  not  until  tbe  10th  of  Octo- 
ber whs  any  summons  issued,  at  least  any 
service  made,  which  even  tbe  plaintiff  claim- 
ed to  have  been  good.  No  exceptluu  to  the 
quagliiDg  of  the  orlgiiial  was  taken,  and*  ttf 


course,  none  could  have  been  taken  for  tbe 
motion  was  confessed.  The  defendant  dtta 
section  19  of  the  avll  Code  (G^  St.  1909, 
f  6612),  especially  the  clause:  "An  attempt 
to  commence  an  action  shall  be  deemed 
equivalent  to  the  commencement  thereof 
within  the  nleanlng  of  this  article  when  tbe 
party  faithfully,  properly  and  diligently  ea- 
deavors  to  procure  a  service;  hut  sndi  at- 
tempt must  be  followed  by  the  first  publica- 
tion of  service  of  the  summons  within  sixty 
days."  This  section  was  said  at  an  early 
day  to  have  application  only  to  the  statute  of 
limitations.  Dunliy^  v.  McFarland,  26  Kan. 
488,  page  491. 

In  C,  K.  &  W.-B.  Co.  T.  Com'rs  of  Chase 
County,  42  Kan.  223,  page  227,  21  Pac.  1071. 
page  1072,  it  was  held  that  a  case  most  be 
considered  as  commenced  at  tbe  date  of  the 
process  actually  served  upon  the  defendant. 
In  the  opinion  it  was  said :  "Although  actual 
Jurisdiction  of  a  defendant  cannot  be  obtain- 
ed without  service  of  summons  or  original 
process  upon  him,  nor  until  the  service  Is  ac> 
tually  made,  yet,  when  tbe  service  Is  actual- 
ly made,  tbe  case  must  then  be  considered  as 
having  been  commenced,  at  the  date  of  tbe 
process  served  upon  the  defendant."  In  In- 
surance Co.  r.  Stoffels,  48  Kan.  206,  page  209, 
29  Pac.  479,  page  481,  the  policy  sued  on  lim- 
ited the  time  of  action  to 'six  months  next 
after  the  fire.  The  petition  was  filed  and 
the  summons  issued  In  time,  but  the  sum- 
mons and  service  were  on  motion  set  aside 
by  the  court,  and  afterward,  the  six  months 
having  expired,  a  new  summons  was  issued 
and  served,  and  this  was  held  to  be  too  late. 
In  the  opinion  it  was  said :  "There  having 
been  no  objection  to  the  action  of  the  court 
below  in  setting  aside  said  summons  and 
service,  and  no  exception  thereto,  and  no  ap- 
peal having  been  taken  from  the  order  of 
the  court  therein,  the  Judgment  of  tlie  court 
thus  expressed  settled  the  law  of  that  case, 
and  the  plaintiff  in  error  cannot  now  ques- 
tion it  After  the  summons  and  service 
thereof  wer@  set  aside  by  the  court  below, 
there  was  nothing  left  in  that  court  exc^ 
the  petition  and  pnecipe,  and  the  case  stood 
then  as  though  there  never  lutd  been  any- 
thing done  therein  except  to  file  a  petition 
and  prtecliK;  and  it  will  not  be  pretended 
that  the  mere  filing  of  a  petition  and  pre- 
cipe constitutes  the  commencement  of  an  ac- 
tion." In  Jones  v.  Warnick,  49  Kan.  83,  30 
Pac.  115,  it  was  held  that  an  affidavit  for 
service  by  publication  must  be  filed,  and  the 
first  publication  made  within  60  days  from 
the  date  of  filing  the  petition,  lu  order  for 
action  in  attachment  to  be  begun,  following 
Bannister  v.  Carroll,  43  Kan.  64.  page  6S, 
22  Pac.  1012,  page  1013,  which  pointed  out 
the  distinctions  between  lis  pendens  and  the 
time  when  an  action  is  begun,  and  wherein 
It  was  said  that  section  19  has  no  applica- 
tion, "except  to  fix  an  arbitrary  time  at 
which  the  statutes  of  limitation  cease  to  mn 
against  the  <±lalm  ot  demand  of  tbe  pettttoD-** 
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In  Modern  Woodmen  t.  Bauersfeld,  62 
Kan.  340,  62  Pac.  1012.  a  similar  ruling  was 
made.  In  the  opinion  it  was  said  that  the 
clause  that  an  action  shall  be  deemed  com- 
menced at  the  date  of  the  summons  which 
is  served  on  the  defendant  or  a  codefendant 
nnited  In  IntOTest  with  him  declares  when 
the  action  shall  be  deemed  commenced  and 
relates  to  the  matter  of  commencement,  and 
that  section  58,  providing  that  a  civil  action 
may  be  commenced  by  filing  a  petition  and 
causing  a  summons  to  be  Issued  thereon,  pro- 
vides how  it  may  be  commenced  and  relates 
to  the  manner  of  commencement,  and  that 
"It  shall  be  deemed  commenced  at  the  date 
of  the  Bummons  whicb  la  served  iqwn  the 
defendant" 

In  Green  v.  McOracken,  64  Ean.  330,  page 
833,  07  Pac  857,  page  8S8,  the  action  was 
brought  on  July  14,  1898,  and  summons  Is- 
sued for  both  defendants  and  returned  July 
21st  non  est  as  to  one  of  them  who  was  a 
nonresident  September  17th  an  affidavit  for 
attachment  was  filed,  and  the  order  there- 
for was  returned  October  ISth  withont  show- 
ing service.  November  15th  an  alias  order 
was  issued  which  was  returned  November 
25th,  "No  property  found."  November  26th 
plaintiff  filed  an  affidavit  for  gamlahment 
summons  which  was  issued  to  several  gar- 
nishees, some  of  whom  disclosed  by  their  an- 
swers that  they  owed  the  nonresident  defend- 
ant December  22d  plaintiff  ffied  an  affida- 
vit for  publication  service  against  him  on 
the  ground  of  nonresldence.  December  2d 
the  nonresident  defendant  appeared  and  mov- 
ed to  dismiss  the  action  as  to  ttlm  for  want 
of  Jurisdiction  because  more  than  60  days 
had  elapsed  since  the  filing  of  the  petition, 
and  no  service  of  summons  had  been  made 
upon  him.  The  denial  of  the  motion  was 
held  to  be  correct,  no  question  of  limitations 
being  involved,  but  the  court  said :  "To  be 
sure,  the  mere  filing  of  the  petition  without 
being  followed  by  the  service  of  summons  In 
the  time  specified  would  not  stay  the  statute 
of  limitations  a?  provided  In  section  20  of 
the  Code  (now  section  19).  Neither  would  It 
amount  to  a  lis  pendens.   *   *   *  " 

In  Insurance  Co.  v.  Wright,  6  Ean.  App. 
eil.  page  616,  49  Pac.  704.  page  705,  it 
was  held  tliat  a  petition  being  filed  and 
the  summons  issued  on  January  29th,  the 
service  being  set  aside,  and  an  alias  issu- 
ed on  February  I2th  and  properly  served 
February  14th,  the  action  should  properly 
be  deemed  to  have  been  commenced  on  Jan- 
nary  29th.  In  the  opinion  it  was  said: 
"The  petition  in  this  case  was  filed  January 
29,  1891,  being  several  days  prior  to  the  ex- 
piration of  the  six  months'  limitation.  The 
service  of  the  summons  only  was  set  aside 
on  March  4, 1891.  On  February  12,  1891,  an 
alias  summons  was  Issued  and  properly  serv- 
ed. This  Is  a  full  compliance  with  the  re- 
quirements of  the  statute.  The  plaintiff  cer- 
tainly attempted  to  commence  her  action  on 
January  29,  1891,  and  faithfully,  properly, 


and  diligently  endeavored  to  and  did  procure 
a  service  upon  the  company  within  60  flays." 
The  court  quoted  with  approval  from  Thomp- 
son V.  Wheeler  &  Wilson  Mfg.  Co.,  29  Ean. 
476,  which  held  actual  service  of  summons  in 
error  within  60  days  from  the  filing  of  the 
petition  sufficient  to  give  Jurisdiction — the 
one  year  for  the  commencement  of  proceed- 
ings in  error  having  ex^red  between  the 
time  of  filing  the  petition  and  the  service  of 
the  summons. 

It  would  seem  from  these  decisions  to  be 
the  settled  construction  of  the  statute  In 
qnesUon  that  when  the  petition  and  summons 
are  filed  and  issued  in  time,  and  the  service 
Is  set  aside,  it  is  necessary  that  proper  serv- 
ice must  be  made  within  60  days  in  order  for 
the  action  to  be  deemed  begun  when  the  peti- 
tion was  filed.  The  plaintiff  was  required 
to  bring  his  action  within  two  years  from 
the  time  his  cause  of  action  accrued.  Civil 
Code.  I  17.  subd.  3  (Gen.  St  1909,  {  5610). 
Section  19  fixes  the  time  when  such  action 
shall  be  deemed  to  have  been  begun,  and. 
if  not  begun  in  the  time  prescribed,  the  de- 
fendant may  rigtatfnliy  interpose  tb»  bar  oC 
the  statute. 

The  plaintiff  Insists  that  this  was  a  case 
of  failure  otherwise  than  upon  the  merits 
whlcb  operated  to  toll  the  statute  for  one 
year,  and  cites  Bank  of  Topeka  v.  Clark,  69 
Ean.  864,  77  Pac.  92.  The  bank  sued  Clark 
and  others  on  a  note  due  February  29,  1891. 
The  summons  served  on  Clark  was  not  in- 
dorsed with  the  amount  sued  for.  Clark 
failed  to  appear,  and  Judgment  was  taken 
against  him  November  16,  1896.  September 
23,  1897.  at  plalnttCTs  request,  the  Judgment 
as  to  Clark  was  set  aside  on  the  ground  that 
tbe  summons  was  void.  September  13,  1899, 
plaintiff  applied  to  have  this  order  set  aside, 
whldi  was  denied.  January  7, 1903,  plaintiff 
caused  an  alias  summons  to  Issue  against 
Clark,  which  was  regularly  served.  Jnne  22. 
1903,  Judgment  was  rendered  against  tbe 
plaintiff  for  costs.  It  was  held  that  the 
order  setting  aside  the  judgment  was  final, 
and  b^g  unap[>ealed  from  the  plaintiff 
could  not  complain.  But  it  was  said :  "Had 
the  alias  summons  been  Issued  within  one 
year  from  September  23,  1897,  the  date  the 
Judgment  was  set  aside,  the  statute  of  limita- 
tions could  not  have  been  successfully 
pleaded." 

In  Parker  v.  Dobson,  78  Ean.  62,  page  69, 
96  Pac.  472,  page  475,  an  action  was  brought 
against  the  makers  of  a  note,  one  of  whom 
was  duly  served.  A  summons  was  also  sent 
to  another  county  and  served  on  another 
maker  who  resided  there..  The  plaintiff  be- 
lieved In  good  faith  that  he  had  a  valid  cause 
of  action  against  the  local  defendant;  but, 
becoming  convinced  that  the  action  against 
htm  was  barred,  be  dismissed  the  action  as  to 
that  one.  Then  the  resident  of  the  other 
county  moved  to  set  atdde  the  summons  and 
service  which  was  done  and  the  entire  pro- 
ceedings dismissed. ,  It  was  held  that  the 
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lUaiotlff,  having  failed  otherwise  than  upon 
the  merits,  had  one  year  within  which  to 
begin  another  action.  The  court  said :  "The 
result  was  not  to  obliterate  hlatorlcal  facts, 
but  to  start  a  new  train  of  events,  not  to 
render  nncommenced  an  action  which  had 
been  commenced,  but  to  afford  ground  for 
terminating,  otherwise  than  upon  the  merits, 
an  action  which  had  t>eeD  commenced."  That 
it  had  In  fact  and  In  law  been  begun  In  time 
was,  of  course,  snfficient  In  that  case  while 
here  the  pivotal  question  la  as  to  whether 
the  action  was  thus  begun.  As  to  Banic  t. 
Clark,  It  should  be  said  that  the  order  set- 
ting aside  the  Judgment  was  made  upon  the 
request  of  the  plaintiff.  The  Judgment  bad 
been  rendered  November  16,  1896,  several 
months  after  the  statute  had  run,  but  It  does 
not  appear  when  the  petition  was  filed  or 
when  the  unindorsed  summons  was  served 
on  Clark.  When  the  plaintiff  applied  in  Sep- 
tember, 1899,  to  have  the  order  set  aside, 
which  was  in  effect  asking  to  have  the  judg- 
ment reinstated.  Its  request  was  denied.  Aft- 
er that,  alias  summons  was  Issued,  but  Clark 
at  each  successive  step  "by  appropriate  mo- 
tions and  pleadings,  saved  whatever  right  he 
had  under  the  statute  of  limitations,"  and 
finally,  in  June,  1903,  Judgment  for  costs  re- 
warded the  plaintiff  for  its  prolix  attempts 
to  collect  from  Clark.  The  court  refused  to 
reverse  this  judgment  and  In  the  per  curiam 
opinion  said  that  the  order  of  September  23, 
1897,  setting  aside  the  judgment,  was  final 
nnlesfi  set  aside  by  proceedings  In  error 
which  were  not  taken.  What  was  said  as  to 
the  failure  of  the  action  otherwise  than  on 
Its  merits  and  as  to  the  tolling  of  the  statute 
wu  out  of  line  with  the  decisions  referred 
to,  and  was  not  necessary  to  a  determlnallra 
of  the  question  Involved. 

Counsel  cite  Clause  v.  Columbia  Savings 
&  lioan  Ass'n,  16  Wyo.  450,  page  467,  95  Fac. 
54,  page  69,  in  which  the  Supreme  Court  of 
Wyoming  construed  a  statute  Identical  in 
terms,  and  held  that  to  deprive  the  county  of 
Jurisdiction  of  a  case  the  summons  or  the 
service  must  be  so  bad  that  the  Judgment 
could  be  collaterally  impeached,  and  that 
the  quashing  of  service  because  made  by 
the  sheriff  tn  a  case  to  which  he  was  a  party 
left  the  [dalntiff  entitled  to  proceed  and  get 
good  Bendoe  within  one  year.  Bat  thla  ml- 
Ing  was  made  upon  the  express  assumption 
that  the  action  was  not  barred,  and  It  waa 
said:  "The  question  is  not  affected  in  oar 
opinion  by  section  8482  [Rev.  St  1899],  mak- 
ing an  attempt  to  commeDCe  an  action  fol- 
lowed by  service  within  00  days  equivalent 
to  the  commenoement  thereof;  for  here  serv- 
ice was  obtained  apon  the  summons  issued, 
and,  if  tiie  actlim  was  not  commenced  by  the 
Issuance  and  service  ot  that  Bummons,  sec- 
tion 8462  would  not  apply,  and  there  would 
be  no  extension  of  the  statutory  pratod." 
The  failure  to  Indorse  on  the  summons  the 


amount  sued  for  did  not  render  tbe  sum- 
mons void,  and  the  confession  of  the  moUoi 
which  allied  the  invalidity  of  both  the  sum- 
mons and  the  service  should  not  be  taken 
as  a  solemn  admission  that  the  summons 
was  void,  but  It  certainly  most  be  deoned 
equivalent  to  a  stipulation  that  the  service 
was  bad,  and  hence  there  was  a  petidoo 
and  a  summons  not  served,  and  in  order  to 
deem  the  action  begun  it  was  eMentlal  that 
actual  service  be  made  within  00  daya  Tbis 
not  having  been  done  and  the  Matate  haviog 
run,  the  action  was  barred. 

Complaint  Is  made  that  the  plea  of  the 
statute  was  so  drawn  as  to  amount  only  to  a 
conclusion  of  law,  but  we  think  it  gare  the 
plaintiff  sufficient  Information  as  to  the  de- 
fendant's claim,  and  it  was  met  not  by  mo- 
tion or  demurrer,  but  by  an  objection  to  tes- 
timony, which  was  no  better  than  the  plead- 
ing complained  of.  Gano  t.  Ounnlngham,  88 
Kan.  300,  128  Pac.  372;  Howard  v.  Garter, 
71  Kan.  86,  80  Paa  61  (Syl.  3) :  Railway  Co. 
V.  Murphy,  75  Kan.  707.  90  Pac.  290  (S^ 
3) ;  Capper  v.  Paper  Co.,  86  Kan.  3B6,  121 
Pac.  619  (SyL  6).  We  are  dear  that  th« 
cause  of  action  was  barred  wb^  the  service 
was  had  on  October  10th,  unless  the  defend- 
ant's absence  from  the  state  prevented  the 
statute  from  running,  and  from  the  argu- 
ments and  briefs  as  well  as  the  record  we 
think  there  Is  no  serious  question  as  to  that 
The  plaintiff  says  in  his  brief  that  the  de- 
fendant did  not  prove  when  the  statnte  be- 
gan to  run,  "unless  It  be  said  by  the  court  as 
a  matter  of  law  the  time  of  the  injury  is  the 
time  when  the  statute  begins  to  ran." 

There  being  no  doubt  that  this  la  the  tliiM^ 
the  Judgment  la  reversed,  and  the  oanae 
manded,  with  directions  to  render  Inflgmwrt 
for  the  defendant  All  the  Jnatloes  ooneor- 
ring. 


<M  Kan.  440 

HUBBARD  V.  SPRING  RIVER  POWER  Cat 
<Suprame  Court  of  Kansas.    April  12,  1913.) 
fBvUalu$  »v  the  Otmrt.) 

1.  EUINEKT   DOKAIN    (|    271*)  —  RkUDT  Of 

OWNEB— ReCOVEBY  OF  DAMAGES. 

Where  lands  are  sabject  to  overflow  by 
reason  of  the  erection  and  malnteDaoce  of  m 
dam  permanent  In  character,  the  owner  who 
has  Dot  been  compensated  for  the  appropriation 
of  hif  landi  may,  if  he  see  fit  maintain  an  ac- 
tion to  recover  all  damagea  occasioned  to  the 
lands  pfesent  and  prospective,  and  such  caose 
of  action  accrues  at  the  time  of  the  appropria- 
tion. 

[Ed.  Note.— For  other  cases,  see  Eminent  De- 
m^^Cent  Dig.  U  725-736,  741;   Dee.  Dig: 

2.  JunouENT  (I  588*)— &n  Judicata. 

The  owner  of  lands  adjacent  to  a  dam 
erected  as  a  permanent  structure  sued  to  recov- 
er damages  to  the  lands  by  reason  of  their 
being  subject  to  overflow.  The  answer  set  up 
the  record  and  proceedings  in  a  former  action 
between  the  same  parties,  wherein  the  plaintiff 
recovered  dsmages  to  the  land  caused  by  the 
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erection  aod  maiotenance  of  the  dam.  Beld, 
that  the  facta  pleaded  coDstitute  a  food  defense 
of  res  jadicata,  and  that  a  denrarrer  to  the  an- 
awer  was  rifhtly  overraled. 

[Eld.  Note.— For  other  caaea,  see  Jodsment, 
Cent  Cig.  S  1113 ;  Dec  Dig.  i  698.*] 

Appeal  from  District  Court,  Oberokee 
Oonnty. 

Action  bj  H.  R.  Habbard  asalnst  the 
Spring  Elver  Power  Company.  Judgment  for 
defendant,  and  plaintifC  appeals.  Affirmed. 

Morgan  St.  Burr»  of  Galena,  tor  appellant. 
Sapp  &  Wllun,  of  Galena,  for  appdlea. 

VOBUVSR,  J.  This  Is  an  appeal  from  an 
order  orerroling  a  demurrer  to  an  answer. 
The  purpose  of  the  action  Is  to  recover  dam- 
ages alleged  to  have  been  sustained  by  ap- 
pellant's lands  being  flooded  by  reason  of 
the  erection  of  a  dam  in  Spring  river  by  the 
appellee. 

The  only  quesUon  Involved  in  the  appeal 
Is:  Was  the  Judgment  rendered  In  appel- 
lant's favor  in  a  former  action  a  bar  to  the 
present  one?  In  overruling  the  demurrer  the 
court  held  that  the  answer  set  up  a  good 
defense  of  res  Judicata.  The  answer  set 
out  copies  of  the  pleadings,  Instructiona, 
verdict,  and  special  findings,  and  all  the  pro- 
ceedings in  the  former  action  except  the  evi- 
dence, and  in  addition  Alleged  that  the  mat- 
ters involved  herein  were  fully  determined  In 
the  former  action.  From  the  answer  it  ap- 
pears that  the  parties  to  the  former  action 
were  the  same;  that-ln  the  first,  second,  and 
third  causes  of  action  the  petition  set  up  a 
claim  for  damages  to  the  crops  of  1006,  1907, 
and  1908,  respectively,  by  the  erection  of  the 
dam  in  question,  and  by  keeping  the  gates 
of  the  dam  closed  and  thereby  flooding  the 
lands.  The  fourth  cause  of  action  was  stat- 
ed as  follows:  "That  by  reason  of  the  fre- 
quent flooding  of  Bald  land  caused  by  the 
erection  of  said  dam  and  the  insuffldraicy 
of  the  flood  gates  therein,  and  the  failure  to 
raise  the  same,  and  by  reason  of  the  building 
of  the  obstruction  near  the  section  line  be- 
tween section  19  and  section  20  of  Garden 
township,  Cherokee  county,  Kan.,  the  aald 
land  has  been  damaged  in  the  sum  of  not  less 
than  $100  per  acre,  and  that  the  dacoage  by 
reason  thereof  to  this  plalntut  has  been  the 
•nun  of  $8,000." 

The  petition  in  the  present  case  contains 
three  coimta,  the  first  and  aacood  betog  for 
damages  caused  to  the  crops  9t  the  years 
1009  and  1910,  respectiv^.  ^nie  third 
reads:  "Plaintiff  farther  states  that  the 
■aid  defendant  has  been  during  all  the  years 
hereinafter  oomplalned  of  maintaining,  still 
malntaina  and  threatens  in  the  future  to 
malwtui",  the  obstnietion  dr  dam  acrosB 
Spring  river,  and  refuses  and  will  reflise  to 
open  the  flood  gates  therein  suflldently  to  let 
the  water  escape  there  through,  and  maln- 

•vwetkar 


tains  and  threatens  in  the  future  to  main- 
tain, the  concrete  and  steel  structure  on  or 
near  the  section  line  between  section  19  and 
section  20.  That  such  dam  and  obstructions 
are  a  constant  menace  to  the  land  of  this 
plaintUT,  in  that  such  a  head  of  water  is 
thereby  maintained  that  In  times  of  ordinary 
high  water  the  land  of  plaintiff  is  Uable  to 
and  does  overflow  and  become  flooded,  and 
that  by  reason  thereof  plaintiff  la  unable  to 
lease  or  let  his  lands  to  tenants  for  farming 
purposes,  and  that,  by  reason  thereof,  the 
prodnctlon  of  crops  on  said  land  will  be  in 
the  future  materially  diminished,  all  to  the 
plaintilTs  damage  in  the  sum  of  eight  thoo* 
sand  dollars  <f8,000)."  The  answer  In  both 
actions  admitted  the  erection  of  the  dam^ 
that  It  was  of  r^forced  concrete  and  perma- 
aeot  in  character,  and  that  appellee  had  not 
acquired  by  condemnation  the  land  necessary 
for  use  as  a  dam  w  the  right  to  flood  adja- 
cent lands.  The  answer  in  tiie  present  casa 
shows  that  In  the  flrst  action  the  court  sub- 
mitted to  the  Jury  the  lanie  raised  by  fhs 
fourth  count  of  the  petition,  and  gave  the  foi- 
louring  InstrodJon:  "Ton  are  Instructed  that 
the  measure  of  damages  to  the  real  estate  or 
that  applicable  to  the  fourth  count  in  tho 
petition  Is  th»  difference  between  the  valno 
of  the.  land  damaged  immediately  before  the 
same  was  damaged  and  Its  value  Inunedlatdy 
after  aatd  damage  and  Injury  If  any."  It 
further  shows  that  the  Jury  returned  a  gen- 
eral verdict  in  favor  of  the  plaintiff  (appel- 
lant) for  fno,  and,  after  flndlng  the  damage* 
to  the  crops  of  1907  and  1908  to  be,  respec- 
tively. $210  and  $250,  made  the  following 
special  finding:  "(3)  How  much  do  you  allow 
plaintiff.  If  anything  as  damages  for  injury 
to  land  as  claimed  In  bis  fourth  cause  of  ac- 
tion? Answer.  Two  hundred  fifty  dollars 
($260)."  It  is  not  claimed  that  appellee 
erected  any  -oth^r  dam  than  the  one  involved 
in  both  actions,  the  parties  are  identical,  and 
the  purpose  of  the  present  action  Is  to  re- 
cover damages  to  the  land  caused  by  the 
erection  and  maintenance  of  the  dam.  It  is 
plain  from  the  petition  and  answer  in  the 
former  action  as  well  as  from  the  pleadings 
in  this  that  the  dam  was  erected  as  a  perma- 
nent structure  and  was  Intended  to  be  used 
as  such,  and,  further,  that  in  order  to  oper^ 
ate  it  successfully  It  Is  neoesauy  to  kee^  ^ 
gates  closed. 

[1]  The  appellant's  land  having  been  ap> 
propriated  without  compensation  to  him,  he 
bad  a  choice  of  several  remedies.  The  aih 
proprtation  being  permanent  In  character,  he 
could  sue  to  recover  for  permanent  damagea. 
W.  *  W.  R.  Co.  T.  Fechhelmer,  88  Kan.  45, 
48,  12  Paa  862.  The  question  Is,  Did  be 
elect  to  do  this  In  the  former  action  7  In  sop- 
port  <tf  the  contention  Uiat  he  did  n<tt  so 
dect,  m»ne  stress  Is  laid  upon  the  language 
of  the  fourth  count  of  the  petition  in  the 
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former  action  In  wttlch  it  was  alleged  that 
tlie  land  "has  been  damaged  In  tbe  anm  of 
not  less  than  $100  per  acre,"  and  It  is  sought 
to  dlBtingulsh  the  cause  of  action  from  this 
because  In  the  latter  the  allegation  is  that, 
by  reason  of  the  erection  and  maintenance  of 
the  structure,  the  damages  to  the  land  "in 
the  future"  will  amount  to  |100  per  acre. 

In  the  Fechhelmer  Case,  supra,  land  was 
taken  for  railway  purposes.  It  was  held 
that,  the  nature,  use,  and  design  of  the  rail- 
road being  permanent  In  character,  the  land- 
owner might  elect  to  sue  for  all  present  and 
future  damages,  and  that  the  matmer  in 
which  she  conducted  her  sull,  the  character 
of  the  testimony  offered,  the  rulings  of  the 
court,  and  instructions  given  in  regard  to 
the  measure  of  damages  Indicated  that  she 
was  seeking  to  recover  for  the  entire  Injury 
present  and  prospective.  For  the  same  rea- 
sons it  is  equally  clear  that  appellant  by  his 
former  action  enbmltted  bis  claim  for  all 
Injury  to  the  land,  present  and  proEV>ective. 
The  instructions  given  in  respect  to  the 
measure  of  damages  uhder  the  fourth  cause 
of  action  could  only  have  been  pertinent  up- 
on the  theory  that  evidence  was  offered  of 
tbe  value  of  the  land  Immediately  before  and 
Immediately  after  the  dam  was  constructed. 

In  C.  B.  U.  P.  Rid.  Co.  v.  Andrews,  26  .Kan. 
the  action  was  Cor  damages  to  certain 
city  lots  occasioned  by  the  appn^rlatlon  of 
land  for  railroad  purposes  without  condem- 
nation proceedings  and  without  compensation 
to  the  owner.  It  was  ruled  that  the  latter 
might  elect  to  coitelder  the  obstruction  as  a 
permanent  appropriation  and  sue  for  his 
permanent  damages,  and  that  tbe  measure  of 
such  damages  was  the  injury  to  bis  lots  at 
the  time  the  appropriation  was  made  and  not 
at  tbe  time  of  the  trial  of  tbe  case.  So  here 
the  permanent  injury  to  appellant's  land  by 
its  approprlathm  for  use  In  connection  with 
the  erection  and  maintenance  of  the  dam 
was  occasioned  at  tiie  time  of  the  appropria- 
tion. In  setting  up  bis  claim  of  damages  he 
ondd  not  by  the  mere  use  of  the  past  perfect 
tense  of  the  verb  split  his  cause  of  action  Into 
several  actions. 

In  case  of  Brock  t.  Frauds,  181  Paa  117^ 
Just  decided,  tba  husband  sued  to  recover  for 
the  loss  of  bis  wife's  services  resulting  from 
an  injury  alleged  to  have  bem  caused  by  de- 
fendant's negllgencb  The  action  was  not  be- 
gan until  more  than  two  years  after  tbe  in- 
Jury  to  tbe  wife.  To  arold  tbe  defense  of  the 
statute  of  limitations,  plaintUT  claimed  that 
tbe  injury  to  tfie  wife  did  not  result  in  de- 
priving him  of  her  serviceB  until  some 
months  after  the  accident  to  her;  and  there- 
fore that  the  statute  did  not  be^n  to  mn 
until  he  sustained  damages  by  tbe  actual 
loss  of  her  services.  It  was  held  that  tbe 
two-year  statute  barred  bis  action;  and  it 
was  said  In  the  opinion  that:  "He  could 
have  sued  the  next  day  •   •   *   for  his 


loss  of  services  and  expenses  which  be  could 
show  he  was  to  suiter  by  reawm  of  the  Injury 

to  his  wife." 

[2]  It  would  be  somewhat  difficult  to  Imag- 
ine a  clearer  instance  of  a  thing  fully  de- 
termined and  adjudicated  than  the  matter  of 
appellant's  damages  arising  from  the  con- 
struction of  the  dam  and  the  consequent  ap- 
propriation of  his  land.  Moreover,  the  aver- 
ments of  the  answer  are  that  the  qnestlon  of 
permanent  damages  to  the  land  was  in  fact 
fully  submitted  and  determined  In  the  for- 
mer suit;  aiMl,  if  the  record  set  up  in  the 
answer  had  not  conclusively  established  tbe 
fact,  the  demurrer  was  rigbtly  overruled,  for 
the  reason  that  It  was  competent  for  aivel- 
lee  to  show  by  oral  evidence  what  was  in 
fact  submitted  and  determined  In  that  action. 

It  becomes  wholly  unnecessary  to  review 
the  nomerous  decisions  upon  tbe  question 
of  when  a  judgment  is  res  Judicata.  The 
answer  set  up  a  record  from  which  It  ap- 
pears, not  only  that  the  question  of  perma- 
nent damages  to  the  land  might  have  been 
litigated  in  the  former  suit,  but  that  it  was 
litigated  and  fully  determined. 

It  follows  that  tbe  Judgment  ia  afllnned. 
All  the  Justices  concurring. 

an  Kaa.  4St) 

MORROW  V.  INGE  et  aL 
(Supreme  Court  of  Kansas.    May  10,  ^IS.) 

(Byllabv  by  the  Court.) 
X.  EvioENOE  a  18ft*)— Best  ahd  Svcohdakx 

Evidence. 

What  purports  to  be  a  copy  of  tbe  offidal 
county  paper,  coDtaininff  the  notice  of  the  con- 
veyance of  unredeemed  lands  sold  for  tazea, 
found  among  the  files  of  tbe  office  of  tbe  cooh- 
tj  treasurer,  although  not  required  by  law  to 
be  kept  there,  is  sufficient  to  establisb  prima 
facie  tbe  contents  of  the  published  notice,  where 
evidence  of  a  bigber  order  cannot  be  procured. 

[&d.  Note.— For  other  cases,  see  Evidence 
Cent.  Dig.  tl  661~«73;  Dec.  Dig.  I  ISti.*] 

2.  Appeai.  ano  Ebbok  CI  1060*)— Habhuss 
Ebbor. 

A  judgment  will  not  be  rereraed^  becaoflo 
such  a  copy  was  admitted  without  a  sliowiiie 
that  no  better  evidence  waa  procurable,  where 
no  reason  is  suggested  for  supposing  that  the 
notice  there  contained  is  not  genuine. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  1068,  1068^  41SS-il57, 
41tt6;  Dec  Dig.  8  1050.*] 

Appeal  firom  IMstrlct  Oonrt;  HandUxm 
County. 

Action  by  t.  HI  Morrow  against  I^curgus 
Inge  and  Q.  T.  Inge.  Judgment  tor  idaln- 
tlff,  and  dtfendants  appeal.  Affirmed. 

Scates  &  "Watklns,  of  Dodge  City,  for  ap« 
pellanta.  George  Getty,  of  Syracuse,  for  ap- 
peUe& 

MASON,  J.  The  plaintiff  In  ejectment  re- 
covered Judgment  against  the  holders  of  a 
tax  deed  less  than  five  years  old,  who  appeals. 

The  plaintiff  traced  title  from  the  Atcbt- 
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BOD,  Topekft  ft  Santa  Raflroad  Oompany. 
A  record  was  Introduced  showing  a  patent 
from  tlie  state  to  the  company.  The  defend- 
ants maintain  that  there  was  a  technical 
defect  in  the  record,  and  tiwrefore  that  the 
plaintiff  fftlled  to  prove  title  in  himself.  If 
the  record  was  in  tect  defectlre,  it  was  val- 
idated by  the  cnratlre  act.  Oen.  Stat  1909, 
tS  ieS4.  1685;  Van  HaU  t.  Rea,  86  Kan. 
675,  118  Pac.  693.  MoreoTer,  the  land  being 
In  an  odd-numbered  section  within  ten  miles 
of  the  main  line  of  the  railroad,  the  court 
takes  jndldal  notice,  In  the  alraence  of  proof 
to  the  contrary,  that  It  was  patented  to  the 
company.  Worden  v.  Cole,  74  Kan.  226,  86 
Pac.  464.  A  newspaper  was  introduced  in 
evidence  containing  what  purported  to  be 
the  redemption  notice  apon  which  the  tax 
deed  was  based ;  tliat  la,  the  notice  that  the 
lands  sold  for  taxes  wonld  be  deeded  unless 
redeemed  by  a  time  stated.  Assuming  the 
genuineness  of  the  paper  the  tax  deed  was 
voidable,  for  the  amount  stated  In  the  notice 
In  connection  with  the  tract  In  question  ex- 
ceeded tbe  taxes  and  interest,  and  evidently 
Included  other  charges,  under  a  practice  due 
to  an  error  In  an  edition  of  tbe  statute  by 
which  tbe  phrase  "taxes  charged,  and  In- 
terest," was  rendered  "taxes,  charges  and 
interest."  Harp  v.  Wilson.  84  Kan.  45,  113 
Pac.  30e. 

The  only  question  In  the  case  not  covered 
by  prior  decisions  of  this  court  is  whether 
It  was  sufficiently  shown  that  the  notice  giv- 
en tn  evidence  was  in  fact  the  official  notice 
published  by  the  county  treasurer.  The 
newspaper  was  produced  by  that  officer,  who 
found  it  among  his  files.  The  transcript 
does  not  show  the  name  of  the  paper,  bnt  In 
support  of  the  judgment  it  must  be  presumed 
to  have  been  Uie  Jonrnal,  as  It  was  agreed 
that  that,  was  the  official  connty  paper  In 
the  year  1897.  when  the  notice  was  published. 
Vo  affidavit  of  pnbUcatiim  was  attadtied  to 
tbe  newspaper,  if  there  had  been,  the  treaa* 
urer's  office  was  not  the  proper  place  for  its 
xetentlor,  since  the  statute  makes  tlie  coun^ 
clerk  the  permanent  custodian  of  all  "affl* 
davits,  notices  of  papers  of  reference  to" 
tax  sales.  GoL  Stat  1909.  i  9456.  The  pnb- 
llcation  of  tbe  notloe  of  the  sale  of  land  for 
taxes  la  required  to  be  proved  by  tbe  affi- 
davit of  tbe  printer  (Oen.  Stat  1909,  |  0443), 
bnt  no  snch  requirement  seema  to  be  made 
aa  to  the  redNui)tlon  notice.  In  Bergman  v. 
BnUltt  43  Kan.  700.  page  712.  23  Pac.  938. 
page  939.  it  was  held  tlutt  thiF  trial  court 
errHl  In  admit^ig  In  evidence  a  docament 
certified  by  the  ooun^  treasurer  to  be  a 
true  copy  of  the  redemption  notice  on  file  In 
his  office;  In  tbe  opinion  It  waa  said:  "The 
county  treasurer,  •  *  •  not  having  the 
official  custody  of  these  ifecords,  la  not  au- 
thorized to  certify,  and  the  copy  of  the  no- 
tice whldi  be  ctaanced  to  find  In  his  office, 
and  which  was  offered  In  evidence,  should 
hare  been  rejected.   Tb»  parties,  however. 


are  not  foreclosed  by  tbe  absence  of  such 
record  evld«ice  In  the  office  of  the  county 
dertL  The  facts  with  reference  to  this  re- 
demption notice  may  be  obtained  from  the 
files  of  the  official  paper,  and  from  the  tes- 
timony of  the  publisher  of  the  same;  and 
thay  may  be  shown  by  stUl  other  competent 
evidenca" 

[1]  The  newspaper  found  in  the  office  of 
the  county  treasurer,  although  not  required 
by  law  to  be  kept  there,  proved  itself  wlt^ 
reasonable  certainty.  There  is  little  likeli- 
hood of  any  one  having  been  at  the  pains  to 
print  a  counterfeit,  purporting  to  be  one  of 
the  regular  issnes  of  the  paper.  In  case 
better  evidence  conld  not  be  produced  it  had 
sufficient  probative  force  to  establish  prima 
facie  the  contents  of  the  redemption  notice. 
Its  admission  may  have  been  technically 
erroneous,  because  no  sufficient  foundation 
for  it  had  been  laid,  by  showing  that  no  af- 
fidavit of  publication  was  in  the  custody  of 
the  county  clerk,  and  that  no  publisher's  file 
was  accessible.  But  under  tbe  present  Code 
this  would  not  justify  a  reversal  unless  it 
affirmatively  appear  that  prejudice  resulted. 
Civ.  Code,  S  681  (Gen.  St.  1909,  |  6176). 

[Z]  Mo  reason  has  been  suggested  for  snp- 
poslng  that,  If  any  other  copy  had  been  pro- 
duced, It  would  have  shown  a  different  state 
of  facts  from  that  exhibited  by  tbe  paper 
Introduced.  If  snch  reason  existed.  It  could 
easily  have  been  shown.  Without  such  show- 
ing. It  must  be  assumed  that  tbe  paper  pro- 
duced correctly  showed  the  amount  stated 
In  the  redemption  notice,  and  any  error  in 
Its  admission  was  not  prejudicial.  Bridges 
V.  Yann,  88  Kan.  98,  127  Pac.  604. 

The  Judgment  is  affirmed.  All  tbe  Justices 
concurring. 

(89  Kan.  m) 
DTBB  T.  UARBIOirC  et  sL 
(Supreme  Court  of  Kansas.    May  10.  191S.J 

(Svllaiut  by  tie  Court.) 

1.  Evidence  fB  353*)— Hkibbhip  —  Ricitals 
'   IN  Bbcert  Dbeo. 

Recitals  of  heirship  in  a  recent  deed  are 
not  binding  against  strangen  to.  tbe  inatmrneot. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  1404r-1428,  1430,  1431;  Dec.  Dig. 
S  358.*] 

2.  Taxation  (§  796*)  —  SnriNo  Abidz  Tax 

DEKD— EVIDKNCK. 

A  defendant  in  a  fweelosare  salt,  who 
claims  title  and  seeks  to  set  aside  a  tax  deed 
and  conveyances  thereunder  and  oast  tbe  hc^- 
er  from  possession,  mast  show  some  titie  to  or 
Interest  in  land  before  being  entitled  to  sneh 
relief. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  H  1678-1581;  Dec  Dig.  {  796.  •] 

Ai^>eal  from  District  Court,  Greel^  Conn^. 

Action  by  H.  G.  Dyer  against  Ada  M. 
Marriott  and  others.  Judgment  tot  defend- 
ants, and  plaintiff  appealai  Beversed  and 
ronanded. 
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W.  M.  Glenn,  of  Tribune,  for  appellant 
D.  B.  BedEStrom,  of  Tribune,  for  appellees. 

WEST,  J.  The  plaintiff  sned  to  foreclose 
a  mortgage  on  the  land  in  controversy  and 
recovered  Judgment;  personal  service  having 
been  made  upon  the  mortgagor  and  puhllca- 
tion  service  upon  the  present  defendant,  who 
thereafter  procured  the  Judgment  to  be  open- 
ed up  and  answered  that  she  was  the  owner 
df  the  title  In  fee  simple,  denying  that  the 
mortgagor  bad  any  Interest  In  the  land,  ex- 
cept that  given  by  a  tax  deed  which  she  al- 
leged was  void,  and  prayed  that  the  tax 
deed  be  set  aside  and  that  all  parties  claim- 
ing thereunder  be  barred  and  enjoined  from 
setting  np  any  title  to  the  land.  A  trial  re- 
sulted In  a  Judgment  in  her  favor,  except 
that  the  plaintiff  was  given  a  first  lien  for 
taxes.  The  plaintiff  appeals  and  asserts  that 
the  defendant  was  not  entitled  to  Judgment 
because  she  failed  to  prove  title  in  herself. 

She  ofEered  In  evidence  a  deed  to  the  heirs 
of  Cornelius  C  Barber,  and  then  a  deed  from 
Jamie  O.  Barber,  which  deed  recited  that 
Jennie  O.  Bart)er  was  the  duly  appointed  and 
qualified  executor  of  the  last  will  of  Corne- 
lius C  Barber,  and  that  by  the  terms  thereof 
i^e  was  named  as  executor  and  residuary 
legatee  as  heir  at  law  of  Cornelius  C  Barber. 
Plaintiff  contends  that  there  was  no  evidoice 
to  show  tliat  Jffinle  a  Barber  held  the  title 
which  she  warranted  to  the  defendant's  gran- 
tor; that  the  mem  recitals  of  the  deed  were 
not  proo^  andf  there  being  no  other,  the  de- 
faidant  tolled.  The  defendant  contends  that 
she  did  not  come  into  court  for  the  purpose 
of  attacking  the  tax  deed,  but  that  was 
forced  into  court  and  simply  defended  her 
oym  title.  That  the  court  did  not  grant  her 
any  t&ist  but  simply  restored  to  her  what 
she  had  before  the  tax  deed  was  issued,  sub- 
ject to  a  lien  for  the  taxes,  and  that  It  is 
only  in  case  of  a  direct  attack  upon  a  tax 
deed  .tliat  the  attacking  party  must  liave  an 
interest  in  the  property.  She  also  argues 
that  there  Is  nothing  In  tlie  record  to  show 
that  the  idalntiff  alleged  either  title  or  pos- 
session in  herself  as  against  the  defendant, 
or  that  she  offered  any  evldaice  In  support 
of  her  claim  for  aflSrmatlve  relief.  The 
plaintiff  asserts  In  her  reply  brief  that  the 
defendant  In  the  third  d^ense  of  her  answer 
alleged  possession  In  the  plaintiff  and  asked 
judgment  for  rent. 

Having  sent  for  the  transcript  and  obtain- 
ed instead  a  copy  of  the  answer,  it  may  be 
as  well  to  give  a  short  history  of  the  case  as 
gathered  from  the  record.  In  September, 
1907,  a  tax  deed  was  issued  to  W.  M.  Olenn. 
Olenn  conveyed  to  Gerard,  who  gave  a  mort- 
gage back,  which  mortgage  was  assigned 
by  Glenn  to  the  plaintiff  Dyer.  In  October, 
IdlO,  this  mortgage  was  foreclosed,  and  In 
January,  1911,  the  appellant  filed  her  motion 
to  be  let  in  to  defend;  and,  there  being  no 
objection,  she  filed  her  answer  alleging  that 


she  was  a  resident  of  Ohio;  that  Oerard, 
Glenn,  and  Dyer  had  all  the  time  since  8ep^ 
tember  12,  1907,  excluded  her  from  the  pos- 
session and  control  of  the  land,  and  had  ever 
since  claimed  ownership  and  right  of  posses- 
sion, although  in  fact  having  no  such  right; 
that  the  whole  proceeding  was  based  upon 
the  tax  deed  setting  forth  many  reasons  why 
this  Instrument  was  void.  In  another  part 
of  the  [heading  she  again  alleged  that  the 
parties  named  Iiad  retained  poesession  of 
the  property  and  excluded  her  from  the 
rents  and  profits  thereof,  and  that,  as  the  re- 
sult of  such  adverse  possession  held  by  such 
parties,  she  had  been  damaged  in  the  sunt 
of  f  2  an  acre  since  the  issuance  and  cxeca- 
tlon  of  the  tax  deed  in  the  total  sum  of  about 
fSO,  which  sum  she  alleged  constituted  a 
legal  set-off  against  any  claim  for  taxes.  She 
prayed  for  possession,  tliat  the  tax  deed,  the 
conveyance  by  Olenn,  the  mortgage  to  him, 
and  the  assignment  by  him  be  set  aside  and 
held  for  naugbt,  and  that  Gerard  and  Dyer 
and  Glenn  and  every  one  claiming  under 
them  be  forever  barred  and  enjoined  from 
asserting  or  setting  up  any  title,  claim,  or 
Interest  in  or  to  the  land,  and  that  her  title 
be  decreed  valid  and  perfect,  and  that  She 
be  adjudged  to  have  a  legal  setoff  In  ttie  sum 
of  $80,  txwether  with  an  addittonol  mm  of 
$2  a  month  from  the  date  of  flllns  the  salt 
nntn  final  determination,  against  any  sum 
found  due  for  taxes,  and  that  she  recover 
her  costs  and  for  sudi  other  and  further  re- 
lief as  to  the  court  might  seem  Just  and 
proper. 

The  plaintiff  appears  to  assume  tliat,  hav- 
ing bem.  for  several  years  in  posses^n  un- 
der a  tax  deed,  the  latter  could  not  be  at- 
tacked by  the  d^endant  without  actually 
showing  some  title  to  the  land.  T3ie  defend- 
ant semis  to  contend  that,  having  beea  at- 
tacked by  the  holder  of  a  void  tax  deed  who 
had  made  her  a  party  to  the  foreclosnre  al- 
leging that  she  claimed  some  Interest,  slie 
was  not  required  to  show  much  of  a  title; 
if  any,  in  order  t>  resist  the  groundless  at- 
tack of  the  plaintiff.  The  pleading  already 
quoted  from  places  the  defendant  in  the  at- 
titude of  having  admitted  possession  for  a 
number  of  years  in  her  adversary  under  the 
tax  deed  in  question;  and  having  prayed 
that  such  possession  be  restored  to  her,  to- 
gether with  damages  for  Its  detention,  as 
well  as  a  decree  quieting  title  In  her  or  at 
least  barring  theT>ther  parties,  she  was  under 
obligation  to  show  at  least  some  Utle  to  tbe 
land. 

In  Ordway  v.  Cowles,  45  Kan.  447,  25  Pac 
862,  it  was  held  that  tbe  plaintiffs  In  a  fore- 
closure suit,  who  attacked  certain  tax  deeds 
set  up  by  an  Interpleader  and  asked  that  the 
title  be  quieted  against  them,  should  sbow 
some  title  In  the  mortgagor.  There  In  a  suit 
against  the  mortgagor  Ordway  was  made  a 
party  upon  his  own  motion  and  alleged  own- 
ership and  possession  under  certain  tax 
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deeds  duly  execated,  to  which  the  plaintiffs 
rolled  that  the  tax  deeds  were  void  aud 
asked  to  have  their  title  quieted.  The  trial 
court  ruled  that  the  burden  was  tipon  Ord- 
way,  and  this  was  held  proper.  It  seems 
that  the  mortgagee  failed  io  prove  a  chain 
of  tlQe  from  the  government  down  to  the 
mortgagor,  and  the  conrt  said:  "And  we 
think  from  the  nature  of  the  issues  made  by 
the  pleadings  that  theplalntUfs  below  should 
have  shown  title  in  the  mortgagor  before 
they  were  entitled  to  a  decree.  [Citing  au- 
thorities.] «  •  •  Again,  the  title  to  the 
mortgaged  premises  being  in  controversy, 
and  the  plaintiffs  asking  that  the  clond  of 
the  tax  title  might  be  removed,  they  sbonld 
recover  on  the  strength  of  their  own  title; 
and,  under  the  drcnmatances  of  this  case, 
we  think  the  chain  should  have  been  com- 
plete in  the  mortgagor.  A  person  should 
have  a  reasonably  clear  title  to  maintain  an 
action  to  have  a  clond  upon  his  title  re- 
moved. He  must  proceed  upon  the  strength 
of  his  own  title,  and  not  the  weakness  of 
his  adversary." 

In  Parker  v.  Vaughn,  85  Kau.  324,  116 
Pac,  882,  a  suit  was  brought  to  quiet  title 
against  one  who,  if  alive,  held  the  patent 
title,  and  against  his  unknown  heirs  if  the 
patent  holder  were  dead.  Doty,  the  grantee 
Id  a  conveyance  executed  after  the  suit  was 
begun  by  those  who  were  the  heirs,  if  sudi 
death  had  tak»  place,  was  held  to  occupy 
the  position  of  an  original  defendant  Hav- 
ing been  made  a  defendant  upon  his  own  ap- 
plication, he  filed  an  answer  and  cross- 
petition  alleging,  among  other  things,  an 
ownership  of  an  undivided  third,  and  prayed 
for  partition.  The  plaintiff  in  reply  set  out 
a  tax  deed  which  the  party  mentioned  re- 
piled  was  void.  At  the  conclusion  of  the 
plaintiff's  evidence,  Doty  dismissed  his  cross- 
petition.  The  plaintiff  then  admitted  that 
the  tax  deed  was  void,  subject  to  the  objec- 
tion that  Doty  had  no  standing  to  raise  the 
question.  Dot;  then  Introduced  certain  evi- 
dence touching  the  absence  of  the  patent 
title  holder,  and  the  court  gave  a  decree  to 
the  plaintiff  barring  Doty,  who  appealed. 
2t  was  said  In  the  opinion  (85  Kan.  327,  328, 
116  Pac.  883)  that  the  rule  that  one  without 
Interest  in  the  property  cannot  attack  a  tax 
deed  refers  to  an  attack  by  which  affirmative 
relief  Is  sought.  "Doty,  having  dismissed 
his  cross-petition,  is  in  the  attitude  of  an 
ordinary  defendant."  It  was  pointed  out 
that  as  the  plaintiff  had  brought  his  suit  in 
tite  alternative,  and  Doty  had  come  Into  the 
case  occupying  the  p(»ltion  of  the  heirs  if 
the  patent  holder  were  dead,  he  ought  not 
be  allowed  to  have  a  bad  tax  deed  decreed 
good  as  against  Doty,  and  It  was  said;  "He 
still  has  his  tax  deed,  which  will  become 
unassailable  unless  attacked  In  due  time  by 
<Hie  who  can  show  an  Interest  In  the  prop- 
erty. If  George  Vaughn  is  alive,  the  plaln- 
tUTs  title  is  already  perfected  by  the  Judg- 
ment against  him.   If  he  is  dead,  the  plain- 


tiff is  not  wronged  by  being  denied  a  judg- 
ment against  others  on  the  theory  that  he 
is  still  living.  •  *  •  noty,  of  coure^  is 
not  to  be  given  a  rigjit  to  redeem  or  any  af- 
firmative relief." 

We  think,  under  the  circumstances  of  this 
case,  that  a  tax  deed  haying  been  issued  in 
1907,  and  conveyances  and  possession  there- 
under having  followed  for  a  number  of  years, 
the  defendant  was  not  in  a  position  to  as- 
sail by  way  of  cross-petition  and  prayer 
for  affirmative  relief  such  tax  deed  and  pos- 
session without  showing  some  substantial 
sort  of  Interest  In  the  land.  Her  titie  de- 
pended absolutely  on  the  deed  from  Jennie 
O.  Barber,  and  the  only  evidence  by  which 
it  was  sought  to  show  that  Jennie  O.  Barber 
had  any  title  to  convey  consisted  of  the 
recitals  In  her  ortrc  deed.  These  were  to  the 
effect  that  Oomellus  O.  Barber,  the  original 
entryman,  died  in  1875,  leaving  a  will;  that 
Jennie  0.  Barber  was  appointed  and  quali- 
fied as  executor  and  named  as  executor  and 
residuary  legatee  in  the  will  as  heir  at  law 
of  Cornelius  C  Bbrber.  If  all  of  these  re- 
citals had  been  proven  by  competent  evi- 
dence, they  would  have  fallen  far  short  of 
showing  titie  In  the  maker  of  the  deed.  The 
fact  that  she  was  heir  at  law  did  not  show 
titie,  because  the  will  may  have  devised  the 
property  to  some  one  else.  Being  residuary 
legatee  gave  her  no  title,  t>ecause  there  was 
nothing  to  show  what  the  residuum  consisted 
of.  There  was  nothing  to  indicate  that  she 
was  authorized  to  conv^  any  of  the  estate 
as  executor ;  nor  did  she  soexecate  the  deed, 
but  as  grantor. 

[1]  In  an  ancient  deed,  a  recital  of  heir- 
ship is  sometimes  competent,  when  followed 
by  long  possession  and  acquiescence,  which 
show  a  i*ec<^ition  of  such  heirship.  Bell, 
Adm'r,  V.  Barron,  14  Vt  307;  Wigmore  on 
Evidence,  i  1673  ;  2  Horton  on  Evidence, 
I  1041.  But  ordinarily  recitals  in  a  deed  are 
not  evidence  against  a  stranger,  "It  is  very 
certain,  when  one  attempts  to  derive  titie  to 
land  through  the  heirs  of  a  former  proprie- 
tor, the  fact  of  heirship  must  be  proved.  This 
cannot  be  done  by  a  recital,  merely,  in  tlie 
deed,  especially  where  the  deed  is  of  recent 
date,  which,  at  most,  amounts  to  a  mere 
claim  of  heirship."  Potter  v.  Washburn,  13 
Vt  568,  664,  37  Am.  Dec.  615.  "The  recit- 
als in  the  deed  to  William  Oostello  that  the 
grantors  therein  are  the  heirs  at  law  of  John 
Bennington,  deceased,  are  not  competent 
evidence  either  of  his  death  or  their  heir- 
fOdp.  These  recitals  are  not  part  of  tiie  con- 
veyance, and  they  are  no  more  competent 
as  evidence  in  this  controversy  of  the  facts 
stated  tlian  they  would  be  If  embodied  in 
any  other  writing  signed  by  the  parties." 
Oostello  T.  Burke,  63  Iowa,  861,  864,  09  N. 
W.  247;  248.  "The  recitations  of  the  deed 
do  not  bind  plaintiffs,  who  are  not  privies 
of  the  grantor,  but  claim  adve^ly  to  him. 
1  Greenleaf  on  Evidence.  |  23;  Oarver  v. 
Jackson,  4  Pet  1  [7  I*  Bl  761].  Defendant^ 
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in  order  to  establish  title  under  tills  deed, 
must,  In  addition  to  Introducing  It  In  evi- 
dence, prove  tbe  will,  the  probate  thereof, 
and  lawful  proceedings  ending  In  the  execa- 
tlon  of  the  deed."  Miller  et  al.  v.  Miller  et 
al.,  63  Iowa,  337,  389,  19  N.  W.  251.  See, 
also,  Robertson  v^  Lumber  Co.,  74  Kan.  117, 
85  Pac.  799,  and  cases  cited. 

[2]  Although  the  Judgment  only  set  aside 
the  tax  deed,  together  with  all  coDveyatices 
based  thereon,  and  gave  a  lien  for  the  amount 
of  taxes  due.  and  ordered  sale  if  not  paid 
within  60  days,  and  did  not  affirmatively 
gnlet  the  title  in  the  defendant  or  give  her 
the  damages  prayed  for,  it  did,  nevertheless, 
give  ber  substantially  the  relief  she  sought 
TWs  could  only  be  done  upon  her  showing 
some  title  to  the  land. 

Having  failed  to  show  this,  the  jn^m^t 
is  reversed,  and  -  the  cause  remanded  for 
further  proceedings.  All  the  Justices  cou- 
corring. 

Qt  Kan.  473) 

CBANB  T.  MISSODEI  PAO.  BY.  CO.t 
(Supreme  Court  of  Eansai.    May  10,  1913.) 

{ByUahui  Sy  the  Court.) 
X.  Kaileoads  (J  324*)— Accidents  at  Cboss- 

IWOS— CONTBIBTTTOBT  NEGLIGENCE. 

It  is  contributory  neglirence  which  pre- 
cludes a  recovery  of  damages  for  an  injury  sus- 
tained by  a  traveler  at  a  railroad  croBsInK  in 
a  collision  with  a  train  of  moving  cars,  where 
be  stepped  in  front  of  the  moving  cars  that  be 
saw,  or  where  there  was  nothing  to  prevent 
bim  from  obBerriog  his  danger  and  avoiding  the 
injury  If  he  had  looked. 

[Ed._ Note.— For  other  cases,  see  Railroads, 
Cent.  tMg.  IS  1020-1025 ;  Dec  Dig.  |  324.*] 

2.  BAtLBOADS  (8  352*)— Review. 

The  special  findings  of  the  jury  show  that 
the  Injury  sustained  by  the  traveler  was  due 
to  his  own  want  of  care  and  hence  the  general 
verdict  must  be  set  aside  and  judgment  given 
for  appellant 

{Ed.  Note. — For  other  cases,  see  Ballroads, 
Cent  Dig.  S  1216;  Dec.  Dig.  i  352.*]  " 

Appeal  from  District  Court,  Wyandotte 
Oonnty. 

Action  by  John  Crane  against  the  Uisaon- 
rl  Pacific  Bailway  Company.  Judgment  for 
plaintiff,  and  defmdant  appeals.  Beversed 
and  remanded. 

W.  P.  Waggener  and  J.  M.  Challls,  both 
of  Atchison,  and  J.  McCabe  Moore,  of  Kan- 
sas City,  Mo.,  for  appellant  Getty  &  Car- 
son, of  Kansas  City,  and  D.  E.  Henderson, 
of  Kansas  City,  Mo.,  for  appellee. 

JOHNSTON,  a  J.  John  Crane  was  struck 
b7  a  moving  car  at  a  street  crossing,  and 
be  brought  this  action  against  the  Missouri . 
Pacific  Railway  Company  In  which  be  re- 
covered f 1,000  as  damages  for  injuries  sus- 
tained. Appellant's  railway  occupies  a  part 
of  Elrat  or  Wood  street,  and  near  the  Inter- 
section of  First  street  and  Central  avenue 
a  switch  is  located ;  the  switch  trade  lying 


east  of  the  main  track.  It  appears  that 
Crane  was  walking  westward  on  Central 
avenue,  and  when  he  reached  First  street 
he  claims  to  have  looked,  but  saw  no  indi- 
cations that  cars  were  moving.  However, 
cars  were  being  moved  on  the  track  as  an 
engine  gave  a  string  of  five  cars  a  start 
towards  Central  avenue,  after  whidi  it  was 
uncoupled  and  the  string  of  cars  were  tbrown 
over  onto  the  switch  track  and  were  p^ 
mitted  to  run  down  that  tra<^  over  Central 
avenue  of  their  own  momentnm.  When 
Crane  was  approaching  the  switch  track,  he 
could  have  seen  cars  at  a  distance  of  two 
blocks,  and  when  be  reached  that  trade 
the  cars  .were  approaching  the  crossing  at 
a  rate  of  about  four  miles  an  hour.  When 
he  stepped  upon  the  track,  the  cars  were 
within  20  feet  of  the  crossing. 

It  was  alleged  that  the  company  had  fidl- 
ed  to  have  a  person  on  the  front  end  of  the 
moving  cars  to  manage  or  control  th^ 
movement,  bnt  It  appeared  that  tbere  was 
a  brakeman  on  the  hind  end  of  the  ^nt 
car,  and  It  was  also  claimed  that  It  had 
no  watchman  or  other  person  to  warn  or 
notify  Crane  of  the  ap^ach  .of  the  carsL 
The  company  allied  and  contended  that, 
granting  there  was  negligence  on  the  part  of 
those  In  charge  of  the  cais,  the  colli^on  and 
Injury  resulted  from  Crane's  own  negligence, 
and  that  therefore  It  could  not  be  held  liable 
for  the  Injury.  Special  questions  were  sub- 
mitted to  the  Jury,  and  answers  were  return- 
ed  to  the  effect  that  the  accident  occurred 
at  10  o'cdock  in  the  forenoon ;  that  the  string 
of  cars  moved  about  200  feet  after  the  en- 
gine was  uncoupled  from  them  before  they 
struck  Crane;  that,  when  he  was  within 
15  or  20  feet  from  the  switch  tra(^  be  could 
have  seen  the  approaching  cars  a  distance 
of  100  feet;  and  when  from  3  to  10  feet  from 
the  track  he  could  have  seen  them  when 
they  were  about  60  to  75  feet  from  him ; 
and  that  the  cars  were  only  16  or  20  feet 
from  him  when  be  stepped  from  a  place  of 
safety  in  front  of  the  approaching  cars. 
There  were  express  findings  that  there  was 
no  obstruction  of  his  view,  and  that  he 
could  have  seen  the  cars  If  he  had  looked, 
and  that  he  did  look  In  the  direction  from 
which  the  cars  were  coming. 

Proceeding  on  the  theory  that  there  was 
negligence  on  the  part  of  those  handling  tbe 
cars,  it  is  clear  that  Crane's  want  of  care 
contributed  to  the  injury  and  is  such  negli- 
gence as  bars  a  recovery.  It  Is  not  claimed 
that  the  injury  was  wantonly  or  willfully 
Inflicted,  and  there  Is  no  reason,  in  either  tbe 
testimony  or  findings,  why  the  rule  of  con- 
tributory negligence  should  not  be  applied. 
When  Crane  approached  the  crossing,  it  de- 
volved upon  him  to  make  reasonable  use  of 
his  senses  to  ascertain  If  lie  could  safely 
proceed  over  the  crossing.  The  cars  were 
then  moving  toward  him  In  broad  daylight, 
and  there  was  no  obstruction  to  his  view 


•For  other  cMas      sunt  toplo  sad  section  NUMBBR  In  Deo.  Dir.  A  Am.  Dig.  K v-Noi,  BtrlM  A  Bap'r  XadezM 

t  Rehearing  denied  Jan«  n,  ina. 
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nor  anything  to  prevent  Ms  seeing  their  ap- 
proach. They  were  coming  at  the  moderate 
rate  of  speed  of  four  miles  an  hour,  which 
was  about  the  rate  that  he  was  moving.  If 
he  had  looked  when  he  reached  First  street, 
he  could  have  seen  the  cars  approaching 
without  difficulty,  and  when  he  was  ten 
feet  from  the  track,  and  they  were  only  60 
feet  away  from  hiiu,  their  approach  must 
have  been  very  manifest  to  any  observer 
with  the  sense  of  sight,  and  when  he  was 
within  three  feet  of  the  track  the  cars 
were  then  almost  upon  him.  It  Is  possible 
that  be  might  have  been  mistaken  as  to 
whether  the  cars  were  moving  when  they 
were  200  or  evMi  100  feet  away,  but  there 
Is  no  reason  why  he  should  have  been  mis- 
taken about  the  movement  of  cars  that  were 
only  20  feet  from  him.  At  that  time  he 
was  In  a  place  of  safety,  but  he  reckleesly 
ventured  to  step  in  front  of  the  moving 
cars-  He  may  have  thonght  that  he  was 
moving  faster  than  the  cars  and  could  there- 
fore effect  a  crossing  in  front  of  them.  In 
his  race  with  the  cars  he  lost. 

[1,2]  He  testified  that  he  did  not  observe 
that  the  cars  were  moving,  but  the  Jury  have 
found  that  he  could  have  seen  that  they 
were  appnoaching  If  he  had  looked  and  have 
also  found  that  In  fact  he  did  look;  and, 
there  being  no  defect  In  his  vision,  the  In- 
ference is  irresistible  that  he  did  see  that 
the  cars  were  approaching  and  that  at  the 
time  he  looked  were  only  20  feet  away, 
young  V.  Railway  Co.,  67  Kan.  144,  4S  Pac. 
083.  Notwithstanding  the  information  that 
was  certainly  given  him  by  his  eyes  and 
ears,  he  stepped  directly  in  front  of  the 
moving  cars,  and  this  gross  negligence  on 
Ills  part  contributed  directly  to  Us  injury 
and  precludes  a  recovery.  A.,  T.  *  S.  r. 
Rid.  Co.  V.  Priest,  BO  Kan.  16,  SI  Pac.  074; 
Roach  7.  St  J,  &  I.  Rid.  CTo.,  55  Kan.  654, 
41  Pac.  964;  Railroad  Co.  v.  Holland,  60 
Kan.  209,  56  Pac.  6 ;  Beech  v.  Railway  Co., 
85  Kan.  00,  116  Pac.  213 ;  Cc^eman  v.  Rail- 
way Co.,  87  Kan.  190,  123  Pac  766. 

The  Judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded,  with 
directions  to  enter  judgment  on  the  iBpedal 
findings  in  favor  of  appellant  All  the  Jus- 
tices concurring. 

(SB  Kan.  my 

CITX  OF  MOLINB  v.  MOLINB  DBILLING 
&  DEVELOPMENT  CO. 

(Supreme  Court  of  Kansas.    May  10,  1913.) 

(Syllahua  Tty  the  Court.) 

1.  Gas  (S  14*>—PowEiia— Contracts. 

The  mnnicipal  authorities  of  a  city  of  the 
third  class  bad  authority  in  October,  1902,  to 
contract  with  a  gas  distributing  company  to 
furnish  fcas  to  the  city  and  its  inhabitants,  and 
to  fix  all  charges  therefor.  Laws  1897,  c.  82, 
i  2. 

[Ed.  Note. — For  other  cases,  see  Gaa,  Gent. 
Die-  RS  10-11 ;  Dec  Dig.  S  14.*] 


2.  Qaa  <fi  14*)  —  Gas  Goicpant  —  Contkact 

WITH  CiTv— Binding  Effect. 

A  formal  acceptance  of  the  terms  of  the  or- 
dinance containing  such  a  contract  is  not  nec- 
essary to  bind  the  company  where  the  facts 
bIiow  en  actual  practical  acceptance.  The  com- 
pany enjoyed  all  the  privileges  granted  for  a 
term  of  years  during  which  Its  charges  were 
made  in  conformity  with  the  prescribed  rates. 
Having  taken  the  benefits  of  the  grant,  the  com- 
pany must  observe  its  conditioni. 

[Ed.  Note.— Fos  other  cases,  see  Gas,  Cent 
Dig.  {f  1<^-11;  Dec  Dig.  1 14.*] 

Appeal  from  District  Court,  Elk  County. 

Action  by  the  City  of  Mollne  against  the 
MoUne  Drilling  &  Development  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

S.  H.  Piper,  of  Independence,  for  appe- 
lant   HugglDs  &  Btddl^  of  Emporia,  tar 

appellee. 

BENSON,  J.  This  Is  an  action  to  restrain 
the  defendant,  a  gas  distributing  company, 
from  Increasing  its  rates  in  the  plalntUT  city. 

By  an  ordinance  adopted  October  23,  1802, 
the  city  granted  to  the  company  the  right  to 
furnlah  gas  to  the  city  and  Its  inhabitants, 
and  for  that  purpose  to  lay  its  pipes  through 
streets  and  alleys.  The  ordinance,  fixed 
maximum  rates  for  the  proposed  service, 
and  provided  that  It  should  become  a  con- 
tract between  the  dt^  and  company  upon 
the  flUng  of  an  aoc^tance  of  the  grant  with 
the  city  chstk.  The  acc^tanee  of  the  ordi- 
nance was  denied  by  the  company,  and  the 
evidence  fiiils  to  show  that  an .  acceptance 
was  filed.  !rhe  evidence  t«ided  to  show  the 
following  facts:  The  proposed  ordinance  was 
drawn  and  presented  at  a  meeting  of  the 
mayor  and  council  by  an  attorney  of  the 
company.  Upon  its  adoption  the  company 
laid  Its  pipes  in  the  streets,  and  installed 
the  service,  furnished  gaa  to  the  city  and  the 
people,  and  charged  rates  in  aocordanoe  with 
the  ordinance.  When  disputes  arose  concern- 
ing rates,  they  were  adjusted  by  referring  to 
the  ordinance,  and  making  the  charges  con- 
form to  its  provisions.  The  service  was 
maintained,  and  rates  collected  as  ordained 
until  some  time  before  tills  suit  was  brom^t, 
when  the  ocmipany  advanced  Its  charges  to 
rates  ^ceedlng  the  maximum  so  allowed. 
A  demuner  to  the  plalntUTa  evidence  was 
overruled,  and,  no  evidence  ^Ing  offered  by 
the  defendant^  a  Judgment  was  rmdered 
enjoining  the  collection  of  any  excess  over 
the  rates  specified. 

The  defendant  contends  that  the  ordinance 
la  not  binding  upon  the  company  because  the 
city  had  no  authority  to  grant  the  use  of  Its 
streets,  or  to  fix  rates  for  the  proposed  ser- 
vice and  because  the  ordinance  was  not  ac- 
:  cepted,  and  never  became  a  contract  between 
the  city  and  the  company. 

[1  ]  The  plaintiff  Is  a  city  of  the  third  class. 
The  authority  of  cities  of  that  class  to  r>uter 
i  luto  such  contracts  Is  not  an  open  question. 
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but  was  determined  ia  the  afllrmatlTe  In 
State  ex  rel.  t.  Gas  Co.,  88  Kan.  IBS,  127 
Pac.  680.  It  was  said  in  that  case:  "Chajy- 
ter  136  of  the  laws  of  ie03  <see  Gen.  Stat 
1909,  i  740  et  Beq.)  relates  to  cities  of  the 
second  and  third  classes.  Bosedale  was  In 
1903,  and  still  Is,  a  city  of  the  second  class. 
Section  2  of  this  act  authorized  Rosedale 
'to  contract  and  fix  rates  for  private  con- 
sumers, for  a  period  of  not  exceeding  twenty 
years  •  *  •  (for)  furnishing  water,  heat, 
light  or  power  for  public  usa* "  Elsewhere 
in  the  opinion  the  authority  of  the  city  of 
Rosedale  to  make  the  contract  was  affirmed. 
88  Kan.  174.  127  Pac.  639.  The  section 
of  the  act  of  1903  referred  to  in  t^e  quota- 
tkm  oonUnoea  to  cities  of  the  second  and 
third  class  the  powers  given  by  chapt^  82 
of  the  Laws  of  1897  to  cities  of  the  three 
fdasses.  nUs  latter  act  provided  that:  "The 
munldpal  antboritlflB  of  any  city  of  theflrst, 
second  or  tttlrd  class  in  this  state  in  vlilch 
any  such  private  corporation  now  exists, 
and  which  may  now  or  hereafter  mannfac- 
tore,  adl  or  fnrnlsh  gas  light,  dectrlc  light, 
electric  power,  water  or  heat  to  sndt  city 
and  Its  citizens  Is  hereby  autboriced  to  ctm- 
tract  wtflt  any  such  conwrathm  tea  the  light- 
ing of,  and  for  supplying  power,  "frater  or 
beat  to  pabUc  or  private  bnlldlngs  and  other 
places,  and  Cor  all  purposes  necessary  in  any 
such  city,  and  to  flx  all  diaqces  therefor,  up- 
aa  Uie  conditiona  imposed  In  Uiis  act"  Sec- 
tion 2,  It  win  be  obswved  that  the  atatnte 
abovft  anoted  confos  the  uuue  power  as  that 
contained  tn  the  later  act  referred  to  In 
State  ex  rel.  v.  Gas  Co.,  cited  above. 

[1]  The  failure  to  formally  accept  the 
t^ms  of  the  ordinance  cannot  relieve  the 
company  from  Its  obligations  after  enjoying 
all  the  privileges  granted  by  the  ordtoance 
for  over  six  years.  Section  1  of  the  act  of 
1897  In  force  when  the  ordinance  was  adopt- 
ed conferred  upon  the  city  the  authority  to 
grant  the  use  of  ite  streets  for  such  service 
which  it  accordingly  did  grant  to  this  com- 
pany. The  company  has  remained  undisturb- 
ed in  this  use,  and  must  comply  with  the 
terms  upon  which  It  was  given.  An  accept- 
ance may  be  Implied  from  the  circumstances. 
12  Bncyc  of  Bv.  118;  16  Cyc.  787.  In  a  some- 
what similar  situation  It  was  observed  in 
Oily  Railway  Co.  v.  Citizens'  Railroad  Co., 
166  U.  S.  657,  568,  17  Sup.  Ot  663,  657  (41 
L.  Ed.  1114):  "No  formal  resolution  of  ac- 
ceptance is  necessary  In  any  case,  if  the 
facts  show  an  actual,  practical  acceptance 
by  the  company,  or  action  which  would  be 
only  explicable  In  case  the  am^dment  were 
accepted."  It  was  also  said  In  the  same 
opinion  that  "It  Is  universally  held  that  a 
previous  request  for  an  ordinance  obviates 
the  necessity  of  a  subsequent  acceptance." 
Having  sought,  taken,  and  retained  the  bene- 
fits of  the  grant,  the  company  must  observe 
the  conditious. 


It  Is  argued  that  Uiere  was  no  proof  of 
publication  of  the  ordinance.  I^e  ordinance 
book  was  offered  in  evidence  containing  the 
record  of  the  ordinance  to  which  was  ap- 
pended  a  note  signed  by  the  cleric  stating 
the  date  of  ite  passage,  the  name  of  the 
paper  In  which  It  was  published  and  date 
of  publication,  and  other  matters  required 
by  section  1529  of  the  General  Statutes  of 
1900.  This  is  competent  proof  of  publicatloa 

The  judgment  is  afllrmed.  All  the  Jostioes 
concurring 

m  Kan.  cnt 
STATE  et  aL'v.  MABTIN. 
(Supreme  Court  of  Kansas.    Hay  10,  1913D 

f8yUabu$  by  th€  Court,) 

1.  SnEBiFFB  AKD  GonmABua  (f  01*)— Hnc- 

AaK~ARBSST. 

A  sheriff  with  a  warrant  issued  by  a  jos- 
tice  of  the  peace  went  to  Colorado  and  appre- 
hended the  defendant,  who  retamed  with  him 
without  demanding  a  requitltioa,  and  waa  tried 
and  convicted  of  a  felony  not  capitaL  EeU. 
that  the  ahetiff  la  entitled  to  mileage  for  the 
distance  traveled  in  Kansas  only  in  serving  tiw 
process. 

tEd.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  H  77,  87;  Dec  |  SL*] 

(Additional  SpUahu*  hp  Ediiorial  Stuff.) 

2.  WoKDs  AND  Phbasbs— "Aaaisi"- DsFnn- 

TION— "APPBKHKNaiON." 

Code  Gr.  Proc  |  129  (Gen.  St  1909,  { 
6705),  define*  "arrett'*^  as  the  taking  of  a  per- 
son into  CQstody  that  he  may  he  held  to  answn 
for  a  public  offense.  Bonvier  defines  "appre- 
hension" as  the  capture  or  arrest  of  a  petaon 
on  a  criminal  charge,  and  says  that  the  term  U 
applied  to  criminal  cases,  while  arrest  is  ap- 
plied to  civil  cases  (citing  1  Words  and  Ruasn, 
p.  464). 

[Ed.  Note.— For  other  definitions,  aee  Words 
and  Phrases,  voL  1,  pp.  fiOl-608;  toL  8^  p. 

Appeal  from  District  dour^  gingiwn 

County. 

Proceedings  by  the  State  and  John  Bolin 
against  George  Martin  to  collect  costs  on 
conviction  of  defoidant  of  crime.'  Judg- 
ment for  plalntilfs,  and  defendant  appeals. 
Modified  and  affirmed. 

Geo.  Jm  Hay  and  L.  V.  Walter,  bofli  of 
Kingman,  for  ai^lant  Jno.  S.  Dawson, 
Atty.  Qea.,  and  S.  S.  Alexander,  of  King- 
man, for  appellees. 

WEST,  J.  The  sheriff  of  Kingman  county 
with  a  warrant  for  the  arrest  of  a  man 
charged  with  a  felony— not  capitel— w«it  to 
Colorado  and  appr^ended  him,  and  bton^t 
him  to  Kingman  county,  where  he  waa  tried 
and  convicted,  no  requisition  having  been 
demanded  by  him.  The  sheriff's  mileage  was 
1125,  and  this  sum  was  texed  as  costs  In 
the  case  against  the  convicted  party,  and 
his  counsel  presents  the  question  whether  or 
not  this  is  a  proper  charge,  asserting  that 
under  the  statute,  no  expenses  can  be  allow- 


•Fer  etlMT  cues  see  same  toplB  and  MCtlon  NUHBBR  In  Dee.  Dlf.  A  Am.  Dig.  K«r-No.  B«rl«s*Bap*rZiidaM 


Digitized  by 


Google 


BERO  T. 


CHANKY 


1191 


ed  the  sberlff,  unless  be  goes  armed  with 
a  xeqalslUoiL  The  state  anA  tbe  sheriff  con- 
tend that  nndw  sectloD  8664,  allowing  10 
ceota  tor  erary  mile  actually  and  necessa- 
rily traveled  each  way  In  awving  or  en- 
dearorlng  to  serve  any  uxoceaa,  this  was  a 
proper  charge. 

[2]  The  cause  was  snhmltted  on  an  agreed 
statement  of  facta,  whl<^  recited:  "That 
said  sheriff  wait  to  Honta  Tlsta,  Oola,  ap- 
prehended said  George  Martin,  and  that 
said  Geoi^  Martin  volimtaiily  returned  with 
him  to  Kingman,  Kan.  That  no  requisition 
was  ever  obtained  hy  said  sherlfl  for  said 
defendant  That  said  George  Martin  was 
never  formally  arrested,  in  the  state  of  Kan- 
sas under  said  warrant"  Bonvier  deflnea 
apprehoudon  u  "the  capture  or  arrest  of  a 
person  on  a  criminal  charge,"  and  says  that 
the  tenn  Is  applied  to  criminal  cases,  while 
the  term  "arrestT*  la  applied  to  dvU  cases. 
See,  also,  1  Words  and  Phraaea  Judicially 
Determined,  p.  464.  Our  Oode  of  Criminal 
Prooednre;  1  229  (Gen.  St  1909,  |  6706),  de- 
fines arrest  as  the  taking  of  a  person  into 
custody  that  he  may  be  held  to  answer  for 
a  public  offense^  So  it  would  aeem,  techni- 
cally speaking^  that  the  sheriff  arrested  Mar- 
tin in  Colorado  and  brought  him  here  with- 
out a  requisition.  Martin  could  have  refnsed 
to  come  without  service'  of  other  papers  than 
tbe  warrant  but  he  did  come,  and  at  least 
after  Kansas  was  reaped  he  was  in  tlw 
lawful  custody  of  the  sheriff,  who  was  arm- 
ed with  a  warrant  good  anywhere  in  the 
state.  It  was  not  necessary  upon  reaching 
the  line  to  make  another  formal  arrest,  for 
the  BtatiUe  provides  that  "an  arrest  ia  made 
by  an  actual  restraint  of  tbe  person  of  the 
defendant,  or  hy  his  submission  to  the  cus- 
tody of  the  officer.*'  Gen.  Stat  1909,  i  6706 
(Code  Gr.  Proc  |  130).  Whether,  having 
voluntarily  submitted  himself  to  custody  In 
Oolorado,  Martin  could  have  reconsidered 
and  refnsed  to  conUnue  the  Journey  after 
it  was  b^toUf  need  not  now  be  considered. 
Certainly,  after  crossing  the  lio^  he  waa  in 
lawful  custody,  and  the  dieriff  waa  actually 
engaged  in  executing  his  process.  The  fee 
and  salary  act  allows  the  itherlff  10  cents 
for  eadi  mile  atrtuaUy  and  necessarily  trar- 
ded  each  way  in  serving  or  endeavoring  to 
serve  any  process.  Gol  St.  1909,  |  8664. 
Hence  time  can  be  no  queotlon  that  for  the 
Kansas  mileage  the  sheriff  was  entitled  to 
his  statutory  tn. 

[1]  It  Uai^med  that  as  he  could  have  refus- 
ed to  go  until  a  requisition  had  been  procured, 
and  would  tbea  have  been  entiUed  to  $5  a 
day  and  certain  expensea,  he  onght  to  be 
allowed  mileage  when  the  real  object  of  a 
requisition  waa  accompUshed  by  his  prompt 
and  faithful  efforts  without  one.  The  trou- 
ble is  that  the  Legislature  haa  not  so  ex- 
pressed itself.  As  the  warrant  had  no  extra- 
territorial efficiency,  we  are  compelled  to 
hold  that  the  milei^  can  be  taxed  only  for 


the  distance  traveled  in  this  state,  which 
the  record  shows  was  536  miles.  To  this 
effect  was  the  decision  of  the  Arizona  Su- 
preme Court  in  Xavapal  County  v.  O'Ndll,  3 
Arts.  863,  29  Pac.  430.  And  such,  we  think, 
la  the  prlnc^le  govoning  the  situation  here 
presented. 

The  judgment  is  tlierefore  modified  ac- 
cordingly. All  the  Justices  concurring. 


(89  Kw.  486) 

BEUQ  V.  OHANBT  et  aL 
(Supzems  Court  of  Kansas.    May  10.  lUSJ 

(ByUabut  bjr  the  CcurtJ 

Adtebbx  Possessioit  ({  79*)— Tax  Dxbos  — 

Avoidance. 

A  tax  deed  good  on  its  face,  which  has 
been  of  record  more  than  five  years,  during 
which  time  the  holder  thereof  has  been  in  pos- 
session of  tbe  land  conveyed  thereby,  cannot 
be  avoided  or  defeated,  except  In  cases  where 
the  taxes  have  been  paid  or  the  land  redeemed 
as  provided  by  law. 

(Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
aeasion.  Cent  Dig.  H  46»-462 ;  Dec-  Dig.  {  7».«] 

Appeal  from  District  Court,  Hamilton 

County. 

Action  by  P.  B.  Berg  against  Greenberry 
Cban^  and  others.  Judgment  for  jdatntiff, 
and  defOndants  appeal  Affirmed. 

Scatee  &  Watkins,  of  Dodge  Qty,  for 
pdlants.  George  Ckitty,  of  Syracuse^  for  ap- 
jwlleft 

SMITH,  J.  The  appellee  brought  this  ac- 
tion In  Hamilton  county  May  10,  1909,  to 
quiet  title  to  a  large  number  of  tracts  of 
land  in  that  county.  After  the  ffllng  of  the 
petition,  Oie  appellant  having  acquired  pat- 
ent title  to  two  tracts  of  land,  he  was  sub* 
atltuted  a  defendant  In  lieu  of  the  prior 
owners  thereot  The  appellee  alleged  title 
in  himself  and  that  the  defendants  dalm 
an  adverse  estate  ttierein,  and  that  audi 
claim  was  without  right  and  was  a  cloud  up- 
on his  title  which  he  asked  to  have  removed ; 
he  prayed  that  the  defendants  be  reqidred 
to  set  forth  their  i^ims  and  that  hla  titie 
be  adjudged  valid  and  perfect  and  quieted 
aa  to  all  the  defendants.  The  appellant,  in 
answer,  admitted  he  had  an  interest  in  two 
tracts  of  the  land  and  denied  tiie  plaintiff's 
claim  generally  and  Mt  up  a.  counterclaim 
In  ejectment  At  the  trial  the  plaintiff  in- 
troduced in  evidence  a  compromise  tax  deed, 
good  on  its  taee.  Issued  to  himself  May  5, 
1902,  and  recorded  on  the  following  day. 
It  was  founded  upon  a  sale  of  the  lands  for 
taxes  in  1894  and  embraced  also  the  taxes 
of  tSSXi  to  1901,  Induslve  He  also  Intro- 
duced evidence  sufficient  to  establlah  that 
he  had  been  in  the  actual,  exclusive,  and  con- 
tinuous possession  of  the  land  from  the  date 
of  his  tax  deed. 

Tlie  appellant  offered  evidence,  which  was 
uttcontroverted,  that  he  was  the  owner  of 
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the  patent  title  to  tbe  two  tra'cts  under 
mesne  conveyances  from  the  patentees.  He 
also  offered  In  evidence  the  following  ad- 
mission: "While  not  admitting  the  compe- 
tency, materiality,  or  relevancy  of  tbe  tes- 
timony coached  in  this  admission,  and  ob- 
jecting to  such  testimony  because  It  is  in- 
competent, irrelevant,  and  Immaterial,  the 
plaintiff  nevertheless  admits  that  as  to  the 
tract  of  land  described  in  plaintUTs  petition 
as  the  southeast  quarter  of  section  25,  town- 
^p  26,  range  42,  tbe  delinquent  tax  sale 
notice  and  the  final  redemption  notice  upon 
which  the  tax  deed  of  plaintiff  offered  in 
evidence  was  founded  did  not  describe  the 
said  tract  of  land  In  the  same  manner,  nor 
did  either  one  of  said  notices  describe  said 
tract  In  the  same  manner  as  the  same  was 
described  upon  the  tax  rolls  of  this  county 
for  the  year  and  further  that  the 

final  redemption  notice  upon  which  said  tax 
deed  Is  founded  did,  in  so  far  as  it  pertains 
to  said  tract  of  land,  contain,  as  a  part  of 
the  amount  stated  In  said  notice  as  being 
necessary  to  redeem  said  land  on  the  last 
day  of  redemption,  the  fees  of,  the  county 
treasurer  for  listing  and  the  printer  for 
printing  tbe  delinquent  sale  notices  for  tbe 
sales  of  the  years,  1895,  1896,  and  1897.  Ely 
the  Court:  The  court  will  sustain  the  objec- 
tion and  the  admlssloa  will  stand  as  though 
the  proof  has  been  attempted  to  be  made  in 
the  record." 

The  only  question  Involved  Is  whether,  In 
an  action  brought  by  a  tax  deed  holder  of 
land  to  quiet  his  title  thereto,  after  he  has 
produced  evidence  that  his  deed  has  been 
of  record  more  than  five  years  and  his  pos- 
session of  the  land  has  been  continuous  from 
the  date  of  recording  the  deed,  the  patent 
title  holder  can  defeat  such  title  by  showing 
such  defects  in  the  proceedings  leading  up 
to  the  Issuance  of  the  deed  as  would  have 
defeated  the  deed,  had  an  action  for  that 
purpose  been  commenced  before  the  expira- 
tion of  tbe  five  years*  statute  of  limitations. 
The  question  of  the  right  to  use  the  statute 
as  a  weapon  of  attack  Instead  of  a  shield 
of  defense  does  not  arise  in  this  case.  The 
evidence  of  defects  In  the  tax  proceedings 
and  tax  deed  was  offered  by  appellant  to 
attack  the  title  shown  by  appellee's  evidence 
to  be  in  appellee,  and  thereby  to  sustain  his 
cross-petition  asking  that  title  to  the  land 
be  quieted.  By  the  provisions  of  section 
9483  of  the  General  Statutes  of  1909,  both 
his  attack  upon  the  tax  deed  and  his  attempt 
to  recover  the  land  were  barred. 

The  appellee's  action  to  hare  all  adverse 
claims  adjudicated  and  to  have  his  title 
quieted  asked  only  to  have  conclusive  evi- 
dence placed  of  record  of  the  rights  which 
ihe  law  already  had  given  him.  His  tax 
deed,  possession,  and  the  statute  of  limita- 
tions had  "created  a  fixed  status  vesting  a 
good  title  against  all  adverse  claimants, 
such  title  constitutes  a  weapon  offensive  as 


well  as  defensive,  and  the  fact  that  tills  con- 
dition has  been  brought  about  by  ttie  run- 
ning of  the  statute  does  not  change  its  char- 
acter or  the  rights  thereunder."  Freeman  v. 
Funk,  85  Kan.  473,  480,  U7  Pac.  1024,  1027. 
That  was  a  case  under  the  15-year  statute 
of  limitation,  but  the  principle  applies  as 
well  to  tbe  limitation  of  actions  to  defeat 
a  tax  deed  and  possession  thneunder.  See, 
also.  Trust  Go.  r.  Jonea,  61  KaxL  753,  10ft 
Pac.  1052. 

A  tax  deed  good  on  its  fbce,  which  has 
been  of  record  more  than  five  years,  daring 
which  time  tile  holder  thereof  has  been  in, 
possession  of  the  land  conveyed  thereby, 
cannot  be  avoided  or  defeated  except  in 
cases  where  the  taxes  have  been  paid  or  the 
land  redeemed  as  provided  by  law.  Go. 
Stat  1909,  I  0488. 

The  Ju^pnent  la  affirmed.  All  flie  Jtutien- 
concurring. 

(89  Kan.  |SG)- 
QQRWEIJi  T.  SHIMBAI^Ii. 
(Supr«ne  Conrt  of  Kansas:    May  10,  1918> 

fSytlalnu  ly  the  Court.j 
Appbal  akd  B&bob  (S  lOOS*)— Review— Con- 

FUCTINO  BVIOKNCE. 

Where  an  issue  of  fact,  upon  which  tlie 
evidence  is  conflicting,  determines  the  verdict 
and  judgment,  and  a  jury  has  retaraed  a  vei^ 
diet  thereon  which  was  apinroved  by  the  trial 
court,  and  judgment  has  beat  accordingly  ren- 
deied,  tliis  court  will  not  disturb  the  judgmoit 
[Ed.  Note,— For  other  cases,  see  Appeal  and. 
Error^  CenL  Dig.  S|  S860-3876,  8948-8850; 
Dec.  Dig.  S  1005.  •! 

Appeal  from  District  Conrt,  Norbm  Gomir 

ty. 

Action  by  J.  L.  Gurwell  against  dark 
Floyd  ShlmeaU.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

R.  W.  HempblU,  of  Norton,  Cor  aiveUant. 
W.  N.  Moore,  of  PhiUlitsburg,  for  app^lee. 

SMITH,  J.  Tbe  ai^eUee  bad  been  ^ploy- 
ed for  several  years  by  appelant  as  manacK 
of  a  Btor&  The  compoisation  for  the  waw- 
loes,  it  is  agreed,  was  a  certain  salary  per 
month  and  a  commission.  Settlemeats  bad 
been  made  from  year  to  year  without  dis- 
agreement. After  wpellee  had  quit  the  s^- 
ic^  appellant  sold  the  remaining  stoc^  with- 
out notice  to  appellee,  and  at  a  coD^derable 
reduction  from  the  cost  price.  Daring  tb^ 
association  appellee  loaned  appellant  ^000 
and  took  appellant's  note  ther^or,  which 
fell  due  before  this  action  was  brought  to  re- 
cover the  amount  due  thereon.  The  appel- 
lant pleaded  several  Set-offs,  all  of  which 
were  agreed  to  or  found  In  his  fiivor,  ec- 
c^t  that  he  pleaded  and  testltied  that  by  tbt 
contract  of  employment  the  appellee  was  to 
receive  a  commission  only  on  the  net  profits 
of  the  business;  that  appellee  had  received 
from  year  to  year  a  commission  on  the  goods 
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sold  at  retail;  that  the  Iobb  between  the 
wholesale  price  and  the  price  at  which  the 
remaining  stock  had  been  sold  reduced  the 
net  profits;  and  that  appellee  had  been  over^ 
paid  by  the  amount  of  his  percentage  there- 
of, for  which  appellant  should  be  allowed  an 
offset  in  the  amount  pleaded. 

The  appellee,  however,  testified  that  by  the 
terms  of  the  employm^t  contract  he  was  to 
receive,  in  addition  to  his  montlily  salary, 
the  commission  on  the  profits  on  goods  sold 
at  retail,  and  that  there  was  no  agreement 
that  he  was  to  bear  any  portion  of  the  loss 
In  qneatlon. 

The  Jury  evidently  believed  appellee's  evi- 
dence and  returned  their  verdict  accordingly, 
and  the  court  approved  the  verdict  by  render- 
ing judgment  for  the  amount  so  found. 
Where  an  issue  of  fact,  upon  which  the  evi- 
dence Is  conflicting,  determines  the  verdict 
and  judgment,  and  k  jury  returned  a  ver- 
dict thereon  which  was  approved  by  the  trial 
court,  and  judgment  has  been  accordingly 
rendered,  this  court  will  not  disturb  the 
judgment  So  frequently  has  the  question 
Involved  been  decided  by  this  court  that  a 
citation  of  autboEltles  Is  umecessary. 

The  judgment  la  affirmed.  AU  the  Justices 
otmcnrrinc. 

(89  Kan.  496) 

MOTZNEB  T.  BOGAN,  Sheriff. 
(Supreme  Court  of  Kansas.    May  10,  1018.) 

(BvUoiMB  by  Me  Oewrt.) 

1.  Tazatiok  (I  76*)  — Pbopbbtt  Subject— 
OoHTBAOi  Foa  Saix  ot  Bxal  Estate. 

CoDtractB  for  the  conveyance  of  real  es- 
tate for  a  consideration  to  be  paid  by  the  ven- 
dee, who  also  agrees  to  pay  the  taxes  on  the 
land  and  ia  Eiven  poueaaion,  are  taxable 
agatnat  the  vendor,  alU)oui;h  they  contain  pro- 
visiotu  that  the  vendee  «hall  cultivate  the  land 
and  apply  one-half  the  proceeds  of  certain 
n»«clfieid  crops  each  year  in  payment  for  it, 
and  that  the  contract  shall  be  v(dd  upon  de- 
fault of  the  vendee,  who  may  then  be  treated 
as  a  tenant,  and  payments  previously  made  ap* 
plied  aa  rent 

lEd.  Note.~For  other  cases,  see  Taxation. 
Gent  Dig.  I  162;  Dec.  Dig.  |  76.*] 

2.  TaXATZOH         76*)  — PBOnBTT  SUBJEOI*^ 
GOHTBACTO  TO  GONTET  LAUD. 

A  clause  in  the  contracts  referred  to,  that 
time  is  of  the  essence  of  the  agreement,  does 
not  relieve  them  from  the  burden  of  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  S  162 :  Dec.  Dig.  |  76.*] 

Appeal  from  District  Court,  Hussell  County. 

Action  by  John  Motzner  against  John  G. 
Bogan,  sheriff.  Judgment  for  plaintiff,  and 
defendant  appeals.    Modified  aitd  affirmed. 

L.  G.'Conwel1,  of  Bussell,  and  S.  N.  Hawkes, 
of  Topeka,  for  appellant  L.  B.  Beardsley, 
of  Bussell,  for  appellee. 

BEKSON,  3.  This  is  an  action  to  restrain 
the  collection  of  taxes  on  certain  contracts 
respecting  tbe  conveyance  of  land.  These 


contracts  are  designated  a«  the  Spaedt. 
Weimer,  and  Bender  contracts,  respectively. 
The  Spaedt  contract,  dated  April  18, 1906,  re- 
cited that: 

"This  agreement,  made  this  ISth  day  of 
April,  A.  D.  19^,  between  John  Motzner,  a 
bachelor,  iMrty  of  the  first  part,  and  Jacob 
Spaedt  party  of  the  second  part,  witnesseth: 
That  the  said  party  of  the  first  part  hereby 
covenants  and  agrees  that  If  the  party  of 
the  second  part  shall  first  make  the  payment 
and  perform  the  covenants  hereinafter  men- 
tioned in  this  instrument,  the  said  party  of 
the  first  part  will  convey  and  assure  to  tbe 
party  of  the  second  part,  in  fee  simple,  (dear 
of  all  Incumbrances  whateoever  ^  *  *  by 
a  good  and  sufficient  warranty  deed,  accom- 
panied by  an  abstract  of  title,  the  following 
lot  piece  or  parc^  of  ground  (descriptions). 
And  the  said  party  of  the  second  part  herel^ 
covenants  and  agrees  to  iiay  tbe  said  party 
of  the  first  part  the  sum  of  eight  thousand 
and  eighty  dollars,  in  the  manner  following 
and  within  t^  years  as  follows,  to  wit:  Tbe 
proceeds  of  one-half  of  all  the  crops  «wh 
year,  payable  on  the  Ist  day  of  Octob«  <tt 
each  year.  It  Is  fully  agreed  and  understood 
that  two-thirds  of  all  the  land  In  cultivation 
be  sown  to  wheat  each  year ;  the  rest  of  the 
land  is  to  be  planted  and  cultivated  to  such 
crops  (as)  the  second  party  may  elect  It  Is 
furthw  agreed  and  understood  that  the  prin- 
cipal, or  any  part  thereof,  may  (be)  paid  at 
any  time  within  the  Usi  ywra,  with  Interest 
at  the  rate  of  6  per  cent  per  annum,  payable 
annually  on  the  Ist  day  of  October  of  each 
year  on  tbe  whole  sum  remaining  from  time 
to  time  unpaid.  Tbe  said  party  of  the  second 
part  heeeby  agrees  to  ke«p  the  buildings  on 
said  real  properly  Insured  to  the  Insurable 
value  thereof  in  some  good  and  reliable  In- 
surance company  for  the  ben^t  of  the  party 
of  the  first  part  Tbe  said  second  party 
further  agrees  that  he  will,  in  due  season, 
pay  all  taxes  or  assessments  that  may  be- 
come chargeable  upon  said  premises  or  any 
part  thweo^  commencing  with  the  taxes  as- 
sessed for  the  year  1006,  and  that  the  build- 
ings and  Improreitaenbi  now  on  said  land,  or 
that  Shan  hereaftw  be  placed  Uiereon,  shall 
not  be  removed  therefrom  but  shall  be  and 
remain  the  absolute  property  of  tbe  party  of 
the  first  part  until  this  contract  shall  be 
fully  performed  by  said  second  par^.  And 
the  party  of  tbe  second  part  covenants  and 
agrees  with  the  party  of  the  first  part,  that 
should  default  be  made  in  the  payment  or 
payments  aforesaid  for  twenty  (20)  days 
after  such  payments  shall  become  due,  or 
in  case  tbe  party  of  tbe  second  part  shall 
fall  to  pay  the  taxes  or  assessments  on 
said  land  before  said  land  shall  have  been 
offered  for  sale  for  said  taxes,  then  and  in 
such  case,  at  the  option  of  the  said  first 
party,  this  agreement  shall  be  null  and  void, 
and  no  longer  binding  on  tbe  party  of  the 
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flnt  part,  and  saM  first  partr  ahall  have 
the  right  to  re-^ter  and  take  Immediate 
possession  of  the  premises  aforesaid,  and  all 
the  payments  that  shall  have  been  made  un- 
der this  agreement,  and  all  the  buildings  and 
Improvements  on  said  land  shall  be  and  ever 
remain  the  absolute  property  of  the  party  of 
the  first  part;  and  the  party  of  the  second 
part  shall  have  no  claim  or  right  to  recover 
said  money,  buildings,  improvements,  or  any, 
or  either,  or  any  part  of  either.  And  in  case 
this  contract  shall  be  determined  as  afore- 
said«  all  of  the  payments  which  shall  have 
beea  made  by  the  said  party  of  the  second 
part  under  the  terms  herein  and  all  of  said 
buildings  and  improvements  shall  be  talcen 
and  deemed  to  be  as  roital  for  the  use  and 
occupancy  of  said  premises  from  the  date 
of  this  contract  to  the  date  of  Its  determina- 
tion. It  is  further  understood  and  agreed 
that  the  party  of  the  first  part  shall  have  for 
the  enforcement  of  this  agreement  all  the 
-rights  and  privileges  of  landlord  to  the  party 
of  the  second  part,  who,  during  the  existence 
of  this  agreement,  shall  be  a  tenant  or  ten- 
ants of  the  party  of  the  first  part,  until  tlie 
purchase  price  under  this  agreonent  ts  paid 
in  full,  time  bdng  fiie  essence  of  tills  agree- 
ment." 

This  instnunoit  bore  the  foUowbig  In- 
dorsements: 

"Aug.  U,  190%  paid  on  this  contract, 
$401.87. 

"XoT.  7,  1908k  Piild  on  this  contiact, 
«244.80. 

*'Nov.  6, 1900.  paid  on  this  contract,  $800." 

The  Welmer  contract  r^tlny  to  other  land, 
was  in  the  same  form  and  bore  similar  In- 
dorsements. 

The  Bender  contract  zetdted: 

"Tba.t  the  said  party  of  the  first  part  has 
this  day  sold  to  the  sold  party  of  the  second 
part  the  following  described  tracts  and  par- 
cels of  land  i*  *  *)  upon  the  following 
terms  of  payment,  to  wit:  Six  hundred  dol- 
lars cash  on  Sept  Ist,  1909,  for  which  a 
baulcable  note  Is  given  of  even  date  herewith; 
seventy-two  hundred  dollars  in  crop  pay- 
ments as  follows,  viz.:  One-half  of  the  crop 
until  the  whole  -sum  of  seventy-two  hundred 
dollars  Is  fully  paid.  The  full  consideration 
of  this  sale  is  seven  thousand  eight  hundred 
•dollars.  The  deferred  payment  of  seventy- 
two  hundred  dollars  to  bear  Interest  at  the 
rate  of  six  per  cent  per  annum,  payable  an- 
nually. The  said  second  party  agrees  to  pay 
the  taxes  each  year  as  they  become  due  '  The 
said  second  party  Is  (to)  cultivate  all  the 
land  on  said  tracts  each  year,  that  can  be 
cultivated,  and  to  sow  not  less  than  one  hun- 
dred and  seventy-flve  acres  to  wheat,  and 
deliver  to  the  said  party  of  the  first  part 
one-half  of  all  the  crop,  In  Russell.  The  re- 
mainder of  the  land  that  can  be  cultivated 
to  be  planted  (to)  com  and  feed  crops  and 
the  half  delivered  in  the  city  of  Bnssell. 

"Now  if  all  the  t^xegotng  conditions  be 


performed  by  the  said  Heairy  P.  Bends',  the 
said  second  party,  thrai.  In  that  event,  the 
said  John  Motsner,  the  said  first  party,  shall 
make  to  him  a  good  and  snBhAent  warranty 
deed  for  above  described  land.  If  said  sec- 
ond party  fails  to  perform  any  or  all,  or  any 
part,  of  the  aforeeald  agreement,  then  shall 
this  agreement  be  void. 

"The  said  sectmd  party  agrees  to  vacate 
the  premises  at  any  time  he  makes  default 
in  any  part  of  the  above  agreement.  It  is 
agreed  that  all  payments  herein  are  to  be 
considered  as  rent  payments  until  the  foil 
sum  is  paid." 

[1]  The  district  court  held  that  the  Spaedt 
and  Welmer  contracts  were  not  taxable  and 
granted  an  injunction  as  prayed  for.  The 
defendant  appeals.  The  Bender  contract  was 
held  taxable,  and  the  court  reused  to  re- 
strain the  collection  of  the  tax  assessed  upra 
It  The  plalntUf  appeals  from  that  part  of 
the  judgment. 

In  each  of  the  contracts  held  by  the  dis- 
trict court  to  be  not  taxable,  there  is  a  cove- 
nant by  the  vendee  to  pay  for  the  land  and 
by  the  vendor  to  make  conv^ancea  npcn 
such  payments  being  made.  The  other  con- 
tract contained  a  recital  of  a  sale  upon  def- 
inite terms  of  paymoit  of  a  certain  eooMa- 
ation,  and  tlie  receipt  of  an  ndranoe  pnynwnt 
Bach  of  the  contracts  contained  an  agiee- 
moit  of  the  vendee  to  pay  taxes  on  the  land 
and  interest  <m  deferred  paymoita.  Posses- 
sion was  takm  and  held  by  the  respective 
vendees,  and  payments  were  made  eacli  year 
and  tndOTMd  iq>on  the  omtracta;. 

In  view  of  the  decisions  of  this  ooort  in 
Williams  t.  Osage  County,  84  Kan.  S08.  U4 
Pac.  868,  84  li.  B.  A.  (N.  S.)  1221,  snd  Uc- 
Oregor  Ireland,  86  Ksn.  426,  121  Psa  398, 
holding  slmllsr  contracts  taxable,  tt  is  only 
necessary.  In  ocmsiderlng  the  Spaedt  and 
Welmer  contracts,  to  detecmine  wlietiwr  the 
featorea  of  these  cwitracts  relatlns  to  flw 
cultivation  of  the  land  and  application  of  tiie 
proceeds  of  crops,  and  making  time  of  the  es- 
aeaoe  of  the  agreemwts,  distinguish  them  so 
far  as  to  relieve  tike  owner  from  the  bordoi 
of  taxation.  The  stipulation  first  referred  to 
Is  only  a  provision  for  making  payments 
through  such  means,  and  Is,  in  a  limited 
sense,  a  security  additional  to  the  legal  title 
held  by  the  vendor  for  the  paymente  to  be 
made.  The  covenant  to  pay  Is  absolute.  The 
failure  to  cultivate  crops  as  agreed  would  not 
impair  the  primary  obligation  to  pay  the  con- 
sideration which  could  still  be  enforced.  The 
provision  that  the  agreements  sbaU  be  void 
if  the  vendees  make  default  are  for  the  bene- 
fit of  the  vendor,  who  can  still  insist  upon 
payment,  although  he  has  an  option  to  de- 
clare a  forfeiture.  Bohart  v.  Investment  Co., 
49  Kan.  94,  30  Pac.  ISO.  The  vendee  in  sudi 
a  case  cannot,  by  making  default  in  Ids 
covenant,  avoid  Ite  obligation.  Chambers  v. 
Anderson,  61  Kan.  385,  32  Pac.  1008.  Hie 
same  principle  apidies  to  the  daiias  m^""g 
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time  the  easenoe.  Hie  vradeoi  cannot  by  de- 
fault In  cnUtvation  and  tbe  application  of 
proceeda,  oi  In  "ifrM^g  payment  otbeiwlae, 
terminate  tlie  ccmtract  and  relieve  themselTeH 
tscm  performance.  Tbe  contracts  would  be 
still  enA>rceable  against  tbe  vendee  as  well 
as  against  tbe  land.  If  enforceable  against 
either,  the  contracts  are  taxable.  McGregor 
T.  Ireland,  supra. 

[I]  In  Clark  t.  Horn,  122  Iowa,  37B,  98 
N.  W.  148,  it  was  Held  that  a  contract  to 
convey  land  npnt  atlpalated  payments,  In 
wldcb  time  was  made  of  tbe  essence,  and 
which  contained  a  inrovislon  tbat  it  sbould 
be  TfA6  upon  any  default  in  making  pay- 
ment, an  advance  payment  having  been  made, 
and  possession  tak^  created  an  absolute  In- 
d^tedneaa  whidi  conld  be  enforced  by  the 
vendor  notwithstanding  tbe  vendee's  default, 
and  that  tbe  contract  was  taxable.  A  like 
conclusion  was  reached  In  Oriffin  v.  Board  of 
Review,  184  lU.  2TB,  66  N.  fiL  807,  although 
ttiftre  was  provltfon  for  forfeiture  in  case  of 
default  in  payment,  and  time  waa  made  of 
the  essence  of  Ute  agre«nait 

The  Bender  contract  does  not  omtaln  a 
formal  express  covenant  to  make  payments, 
as  the  others  do,  but  It  redtee  a  present  sale, 
and  refers  to  tbe  payments,  one  of  whlcA  was 
made  at  the  time  the  contract  was  entered 
into  by  tbo  note  of  a  third  party.  It  also 
contains  an  agreement  to  cultivate  the  land 
and  to  apply  half  the  proceeds  of  tbe  crop 
upon  the  consideration,  also  a  covenant  to 
pay  interest  on  d^erred  payments  and  to  pay 
tbe  taxes,  ^nie  vendee  was  put  In  posses- 
sion, ^nie  omission  of  a  formal  covenant  to 
pay  the  consideration  does  not  make  the 
omteact  unllatraaL  The  question  whether 
both  parties  are  bound  is  one  of  tatentlon  to 
be  determined  from  the  whole  instrument, 
and  it  is  dear  from  the  lai^uage  need  that 
it  waa  understood  that  the  vendee  was  to 
pay  tbe  consideration  named,  and  that  the 
agreemmt  waa  mutual.  It  is  only  where  the 
intention  is  plain  and  clear  that  one  of  tbe 
parties  «hall  not  be  bound  that  an  agreement 
Is  hdd  to  be  unilateraL  Flanders  v.  Merrill, 
88  Iowa,  683;  Gross  v.  Suakenberg,  126 
Iowa,  686,  102  N.  W.  608.  A  covenant  to 
cimvey  and  a  covenant  to  take  create  mutual 
obllgatlona.  Golden  v.  Claudel,  85  Kan.  466, 
118  Paa  77.  No  material  difference  In  legal 
effect  la  found  in  tbe  several  contracts.  Each 
convey  a  substantial  equity  In  the  land,  giv- 
ing the  voidee  the  right  to  the  title  upon 
making  payment,  and  the  vendor  the  cor- 
responding right  to  mforce  payment  of  the 
constdaration. 


Tbe  plaintlflC  snggeets  a  difficult?  in  en* 
forcing  the  contracta.  Tbe  spedflc  enforce- 
ment of  the  agreement  to  cultivate  appears 
to  be  confused  with  tbe  enforcement  of  tbe 
contract  of  purchase,  which  is  the  primary 
undertaking,  it  cannot  be  doubted  that,  If 
tbe  vendees  should  fall  to  cultivate  or  apply 
the  crops  as  agreed,  they  would  still  be  liable 
to  pay  the  stipulated  consideration  for  tbe 
land.  It  cannot  be  contended  tiiat  their  fail- 
ure to  provide  for  the  payments  In  a  particu- 
lar way  would  relieve  them  from  making  the 
paymaits  altogether.  Within  the  prlncU>le8 
decided  In  the  mUlama  and  McGregor  Gases 
and  in  Harris  v.  Edwards  Cionnty,  182  Pac. 
206,  all  the  contracta  are  credits  of  the  ven- 
dor and  subject  to  taxation.  No  other  ques- 
tion iB  presmted. 

The  cause  Is  remanded,  with  directions  to 
modify  the  judgment  in  accordance  with 
these  Tlewa  All  the  Justices  concurring. 

(8»  Kan.  «gB> 

DAVIS  V.  MBLVIN. 
(Supreme  Court  of  Kaoua.    May  10,  1913.) 

Appeal  from  District  Court,  Shawnee  County. 

Action  by  W.  B.  Dsvii  afalnst  Julia  A.  Mel- 
vin.  Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

J.  J.  Schenck,  of  Topeka,  and  Davis  & 
Holmes,  of  Kansas  Cltj,  Mo.,  ror  appellanL  D. 
H.  Branaman  and  J.  B.  Larimer,  both  of  To- 
peka, for  appellee. 

PBB  CUBIAM.  If  the  jury  believed  the  evi- 
Aence  produced  by  tbe  defendant,  instead  of 
that  produced  by  tbe  plaintiff,  they  were  abun- 
dantly juatified  in  drawing  the  inferences  em- 
bodied in  the  second  and  third  findings  of  fact 
The  evidence  for  the  defendant  is  not  inherent- 
ly incredible.  It  was  believed  by  the  Jury  wbo 
saw  and  heard  die  witnesses,  and  the  Jury's  es- 
timation of  It  has  been  approved  by  the  trial 
court  Conaeguently  this  court  will  not  inter- 
fere. 

It  is  true  tbat  the  defendant  did  not  offer  to 
return  the  policies,  In  tbe  sense  of  making  a 
tender  of  them ;  but  when  the  agent  said  he 
would  like  for  the  defendant  to  keep  the  iwli- 
ciea,  that  they  were  a  good  investment,  and 
that  he  could  fix  it  up  all  right  for  her,  she 
told  bim  she  could  do  nothing  of  the  kind.  The 
difference  between  offering  to  return  tbe  poli- 
cies and  declaring  that  ehe  could  not  keep  them, 
when  asked  to  do  so.  is  not  so  great  as  to  de- 
prive finding  No.  6  of  all  supiwrt  Certainly 
passion  and  prejudice  on  the  part  of  the  jury 
are  not  disclosed. 

The  question  whether  or  not  the  defendant 
was  bound  by  the  receipts  snd  tb»  certificate 
which  she  signed  did  not  depend  upon  her  read- 
ing or  not  reading  them,  but  upon  whether  or 
not  her  conduct  was  induced  by  fraud,  deceit, 
and  false  representations. 

The  jury  were  adequately  and  correctly  in- 
Btnicted. 

The  judgment  of  the  district  court  is  affirne^ 
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AKDBBSON  t.  KOBTHBRN  PAa  B.  GO. 
tt  bL  (Supreme  Gonrt  of  Montana.  Jan.  7, 
Appeal  from  District  Court,  Missoula 
Oonntr;.  F.  C  Webster  Judge.  Gnnn  k  Rasch, 
of  Belui*.  for  appellants.  Harry  H.  Parsoni, 
of  MlBBoala.  and  John  H.  Tolan,  of  Missoula, 
and  Walsh  a  Nolan,  of  Helena,  for  respondent 

PER  CURIAM.  Pursuant  to  stipulation  be- 
tween counsel  for  tbe  respectiTe  parties,  it  la 
ordered  that  the  appeal  herain  be,  and  It  ia 
berebsr*  dianiiwed. 


JENKINS  T.  CARROLI*.  (Supreme  Oonrt 
of  Montana.  Oct  28,  1912.)  Appeal  from  Dia- 
trfct  CoDrt  Silver  Bow  Countf.  Nolan  &  Don- 
ovan and  A.  B.  Melxner,  both  of  Butte,  for  ap- 
pellant   

FEB  CUBIAH.  Upon  due  consideration  of 
reepondent't  motioD  to  dismiaa  the  appeal  here- 
in, it  la  hereby  ordered  that  th«  appeal  be,  and 
the  Nme  ia  hereby,  dlsmisMd. 


O'ROUBKB  T.  GRAND  OPERA  HOUSE 
GO.  (Supreme  Court  of  Montana.  Jan.  20, 
1913.)  Appeal  from  District  Court,  Silver  Bow 
County ;  John  McCleman,  Judge.  Cbas. 
O'Donnell,  Jas.  E.  Murray,  and  Alex.  Mackel, 
all  of  Butte,  for  appellant  L.  O.  Evans  and 
John  E,  Corette,  both  of  Butte,  for  respondent. 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeal  from  the  judgment  herein  is 
hereby  granted,  and  said  appeal  is  aeoordingly 
illmiilwiiiil 


PRBUITT  T.  NORTHERN  PAG.  B.  CO. 
(Supreme  Court  of  Montana.  Sept  10,  1912.) 
Appeal  from  EMsMct  Gonrt,  Broadwater  Coun- 
ty; W.  B.  G.  Stewart,  Judge.  Ounu  ft  Rasch, 
of  Helena,  for  appellant 

FEB  CURIAM.  Appellant's  motion  to  dla- 
mlsa  its  appeal  herein  ia  hereby  granted,  and 
the  appeal  diamissed. 


STATE  ex  reL  WHITE  v.  DISTBICTT 
COURT  or  FOURTH  JUDICIAL  DIS- 
TRICT et  al.  (Supreme  Court  of  Montana. 
Jan.  27,  1913.)  Original  application  for  writ 
of  prahthition.  A.  S.  Ainaworth,  <A  Thompson 
FalJa,  and  John  O.  Brown,  of  Helena,  for  rela- 
tor. 

PER  CURIAM.  Relator's  application  for  a 
writ  of  prohibition  ia  this  day  by  the  oonrt  de- 
nied. 


STONE-ORDEAN-WELLS-CO.  T.  GOLD- 
BERG et  aL  (Supreme  Court  of  Montana. 
Dec.  12,  1912.)  Appeals  from  District  Court, 
Park  County;  J.  F.  O'Connor,  Judge.  Nichols 
ft  Wilson,  of  Billings,  for  appellants. 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeals  herein  is  hereby  sustained, 
and  the  appeal*  are  accordingly  dismissed. 


COOK  T.  STATE.  (Criminal  Comt  of  Ap- 
peals of  Oklahoma.  May  9, 1913.)  Appeal  from 
Garfield  County  Court;  Winfield  Scott  Judge. 
Walt  Cook  was  convicted  of  violating  tbe  pro- 
hibitory law.  and  appeals.    Afflrnwd.    W.  O. 


Cromwell,  of  Bnid,  for  plaintiff  In  emr.  Tte 
Attorney  General,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  waa 
convicted  in  the  county  court  of  Garfield  coantj 
of  the  offense  of  unlawfully  aeUing  intoxlcaUng 
liQuora.  September  30,  1911,  he  waa  sntenced 
to  serve  a  term  of  100  days  Id  tbe  county, 
and  to  pay  a  fine  of  $200.  To  reverse  this  judg- 
ment there  was  filed  in  this  court  January  5, 
1912,  a  petition  in  error  with  caae-made.  nom 
a  careful  examination  of  the  r«cord,  it  la 
parent  that  the  several  assignments  of  error 
are  without  merit  The  information  waa  suffi- 
cient Two  witnesses,  Geoc^  HenningtMi  and 
Tom  SeatOQ,  testified  for  the  state  that  they 
bought  bottled  beer  in  the  defendant's  place  of 
business  during  the  month  of  June,  1911,  and 
there  is  evidence  of  tbe  payment  by  tbe  d^end- 
ant  of  ^e  special  tax  required  of  liquor  dealers 
by  the  United  States  on  December  10,  1910, 
which  did  not  expire  until  the  end  of  the  fol- 
lowing June.  There  was  no  evidence  offered 
on  behalf  of  the  defendant  The  Jadgment  ia 
affirmed. 


EARLETt.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Mm  10,  1913.)  Appeal 
from  Oklaiwma  C!ounty  Court;  Jotm  W.  Hay- 
son,  Judge.  Orson  L.  Earley  was  convicted  of 
violating  the  prohibitory  law,  and  appeals.  Af- 
firmed. Pruiett,  Wilson  ft  Sni^  of  Okla- 
homa  City,  for  pU^ntlff  In  error.  Smith  a 
Matson  and  B.  G.  Spilmatt,  Aaat  Attya.  Gen« 
for  tbe  State. 

PEB  CURLIBL  Tb«  plaintiff  In  error.  Or- 
son L.  Earley,  was  tried  and  convicted  in  tba 
county  court  of  Oklahoma  county  In  Septmber, 
1911,  on  a  cbarffB  of  having  tbe  nnlavrM  pos- 
session of  Intoxicating  liquors  with  intent  to- 
aell  the  same,  and  his  punishment  fixed  at  a. 
fine  of  $250  and  imprisonment  in  the  county 
jail  for  a  period  of  90  days.  The  appeal  was 
filed  in  this  court  on  December  90,  1911.  Britib 
were  filed  by  the  state  on  May  24,  1912.  No 
briefs  have  been  filed  on  behalf  of  the  plaintiff 
in  error,  and  no  appearance  made  for  oral  ar- 
gument Tbe  record  has  been  examined  for 
fundamental  error,  and,  none  appearing^  tba 
judgment  of  the  trial  court  is  amrmed. 


FINLET  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  April  5,  1013.)  App^ 
from  Greer  County  Court;  Janet  Todd,  Judge. 
Fred  Finley  was  convicted  of  violating  the  pro- 
bibitory  law,  and  appeals.  Dismissed.  Eagia 
ft  Eagin,  of  Shawnee,  for  plaintiff  in  error.  G. 
J.  Davenport,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error.  Frvd 
Finley,  was  convicted  at  the  July,  1011,  tern 
of  the  county  court  of  Greer  coun^  on  a  charge 
of  violating  the  prohibitory  law,  and  on  tb« 
8(Kh  day  of  August  thereafter  judgoient  waa 
pronounced  by  tbe  court  Imposing  a  pnniahaienC 
of  80  days'  imprisonment  and  a  fine  of  fSQL 
Time  was  given  and  extended  within  wliiA  to 
file  this  appeal,  amounting  to  120  days,  the 
statutory  limit.  The  appeal  was  not  filed  in 
this  court  until  the  30tb  day  of  December,  1911, 
more  than  120  days  after  tbe  rendition  of  tbe- 
judRment  The  appeal  not  having  been  filed 
within  the  time  provided  by  the  statute,  we  ar» 
without  jurisdiction  to  review  the  errors  con»- 

Slained  of,  and  upon  motion  of  tba  Attotntf 
eneral  th«  appeal  Ic  rlifmlwwt 
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HrtL  T.  CTTT  OF  KINGFISHEB.  (Crimi- 
nal Court  of  Appeals  of  Oklahoma.  March  22, 
1918.)^ Appeal  from  KingGaher  County  Court; 
Jna  W.  Graham,  Judge.  R.  Q.  Hill  was  coo- 
Tlcted  of  a  violatioo  of  an  ordinance  of  the  City 
of  Kingfisher,  and  appeals.  Affirmed.  D.  K. 
CanniDghanl.  of  Kingnafaer,  for  plaintiff  in  er- 
ror. John  T.  Bradtey,  Jri^  ot  Kingfislwr,  for 
defendant  In  error. 

PBB  OUBIAM.  The  plaintiff  In  error,  R. 
G.  Bill,  was  tried  and  convicted  In  the  police 
court  of  the  city  of  ElngfiBher  on  a  chaise  of 
Tiolating  a  city  ordinance,  and  appealed  to  the 
county  court,  where  he  was  again  tried  and  con- 
victed, and  judgment  monounced,  imposing  a 
fine  of  ^10  and  costs.  From  this  judgment,  the 
appeal  is  to  this  court  We  have  carefully  con- 
aidered  the  record  and  the  brieh  in  this  case, 
and  are  of  the  opinion  that  the  judgment  of  the 
trial  court  li  just  and  tight  It  is  therefore 
■fflrmed. 


Ex  parte  HOLDEN.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  April  &.  1913.)  Petition  of 
Lottie  Holden  for  irrit  of  haheas  corpoa.  Dis- 
mlsBed.   AL  J.  JumingB,  for  petitioner. 

PER  CtTRIAM.  This  is  a  petition  for  the 
writ  of  habeas  corpus,  filed  in  toia  court  on  the 
80th  day  of  September,  1911.  The  petition  was 
sever  presented  to  this  court,  nor  to  the  pre- 
atdlug  jo^e  thereof.  It  fs  based  upon  the  con- 
tention that  the  petitioner  was  convicted  in  the 
district  court  of  Oklahoma  coanty  on  a  diarge 
of  toanslaaghter  and  sentenced  to  20  years*  im- 
prisonment in  the  state  penitentiary,  that  bail 
was  fixed  in  the  sum  of  $20,0(X>,  and  that  said 
bail  was  excessive.  There  has  been  no  appeal 
perfected  in  this  court  from  the  original  judg- 
ment and  the  time  has  long  rinee  lapsod  In 
which  this  appeal  could  have  been  taken.  The 
writ  of  habeas  corpus  Is  not  the  proper  remedy 
in  tfais  class  ot  cases  anyway,  and  in  rU  prob- 
ability counsel  abandoned  this  application,  as 
well  as  an  dfort  to  appeal  from  the  original 
indgment  The  petition  does  not  state  grounds 
for  relief,  and  is  diBmlased  for  waAt  of  prose- 
cntlon. 


KTLB  v.  STATE.  (CSrlminal  Court  of  Ap- 
peals of  Oklahoma.  May  10,  1913.)  Appeal 
from  Oklahoma  County  Court;  John  W.  Hay- 
son,  Judge.  Sam  Kyle  was  convicted  of  violat- 
ing the  prohibitory  law,  and  appeals.  Alodified 
and  affirmed.  Jennings  &  Lievy,  of  Oklahoma 
City,  for  idaintiff  in  error.  Smith  Ol  Matson 
and  E.  Q.  SpIImao,  Asst.  Attys.  Gen.,  for  the 
State. 

PER  CURIAM.  The  plaintiff  in  error,  Sam 
Kyle,  was  tried  and  convicted  at  the  October, 
1911,  term  of  the  coanty  court  of  Oklahoma 
county  on  a  charge  of  faavii^  the  unlawful  pos- 
session of  intozicatiag  liquor  with  intent  to  sell 
the  same,  and  his  punishment  fixed  at  confine- 
ment in  the  county  jail  for  a  period  of  three 
mouths  and  the  payment  of  a  fine  of  $250  and 
costs.  Upon  a  careful  examination  of  the  record 
we  think  the  judgment  should  be  affirmed.  It 
appears,  however,  that  the  trial  court,  in  enter- 
ing the  Judgment,  provided  for  the  imprison- 
ment of  the  plaintiff  in  error  for  the  payment 
ot  the  costs.  The  judgment  as  to  the  imprison- 
ment and  fine  ^ould  stand,  but  that  portion 
providing  for  the  imprisonment  of  the  plaintiff 
In  error  until  the  costs  are  paid  exceeds  the 
authority  of  the  court  and  the  judgment  is 
therefore  modified  by  striking  out  that  portion. 
The  trial  court  diould  read  the  opinion  of 
this  court  in  Ex  parte  Jake  Harry,  6  Okl.  Cr. 
168. 117  Pac  726,  and  follow  the  doctrine  there- 
in enunciated  in  imposing  fines  and  costs.  The 
jodfDMDt^  41  modified,  is  afflrmedt 


KTLB  V.  STATB.t  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  May  10,  1913.)  Appeal 
from  Superior  Court,  Logan  Coun^;  S.  S. 
Lawrence,  Judge.  Charles  Kyle  was  convicted 
of  violating  the  prohibitory  law,  and  appeals. 
Affirmed.  H.  a  Olds,  of  Guthrie,  for  plaintiff 
in  error.  Charles  Weat,  Atty.  Gen.,  and  John 
Adams,  <a  Gnthrie,  Co.  Atty.,  for  Ae  State. 

PER  GUIUAM.  The  plaintiff  in  error, 
Charles  Kyle,  was  tried  and  convicted  at  the 
July,  1911,  term  of  the  superior  court  of  Logan 
county  on  a  charge  of  selling  intoxicating  liquor, 
and  bis  punishment  fixed  at  imprisonment  in 
the  county  jail  for  a  period  of  30  days  and  a 
fine  of  $50.  We  have  carefully  examined  the 
record,  and  find  no  sufficient  reason  for  interfer- 
ing with  the  judgment  of  the  trial  court  and 
it  is  therefore  affirmed. 


MATER  et  al.  v.  STATE.t  (Criminal  Court 
of  Appeals  of  Oklahoma.  May  10,  1913.)  Ap- 
peal from  Superior  Court  Logan  County ;  S.  S. 
Lawrence,  Judge.  Dan  Mater  and  E.  U.  Brown 
were  convicted  of  violatine  the  prohibitory  law, 
and  appeal.  Affirmed.  H.  C.  Olds,  ot  Guthrie, 
for  plaintiffs  in  error.  Smith  C  Matson  and  E. 
G.  Spiiman,  Asst  Attys.  Gen.,  for  the  State. 

FER  CURIAM.  The  plaintiffs  in  error,  Dan 
Mater  and  E.  Ij.  Brown,  were  tried  and  convict- 
ed at  the  July,  1911,  term  of  the  superior  court 
of  Logan  county  on  a  charge  of  unlawful  pos- 
session of  intoxicating  liquors  with  intent  to  sell 
the  same.  The  punishment  of  the  plaintiff  in 
error  Dan  Mater  was  fixed  at  a  fine  of  $360  and 
imprisonment  in  the  county  jail  for  a  period  of 
00  days,  and  that  of  plaintiff  in  error  E.  L^ 
Brown  at  a  fine  of  $50  and  30  days'  imprison- 
ment. We  have  carefully  examined  the  record, 
and  find  no  error  sufficient  to  justify  a  reversal. 
The  judgment  is  therefore  affirmed. 


Bx  parte  RIVERS.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  April  28.  1913.)  Petition 
for  writ  of  habeas  corpus  by  Emma  Rivers. 
Petition  sustained,  and  petitioner  ordered  ad- 
mitted to  bail.    F.  E.  Riddle,  of  Cbickaaha,  for 

fetitioner.    Oscar  Simpson,  Co.  Atty.,  and  B. 
'.  Holding,  Asst  Co.  Atty.,  both  of  Cbickasha, 
for  the  State. 

PGR  CURIAM.  Petitioner  being  confined  in 
the  county  jail  of  Grady  county,  Okl.,  has  ap- 
plied for  the  issuance  of  a  writ  of  habeas  cor- 
pus in  order  that  she  may  be  admitted  to  bail 
pending  trial  on  said  charge.  This  application 
is  made  upon  two  grounds:  First,  that  the 
proof  is  not  evident  or  the  presumption  great 
that  petitioner  is  guilty  of  the  crime  of  which 
she  is  charged ;  second,  that  petitioner  is  afflict- 
ed with  a  chronic  disease,  which  has  been  great- 
ly aggravated  by  her  imprisonment,  and  that 
her  continued  confinement  in  the  county  jail  of 
Grady  county  pending  her  final  trial  upon  said 
charge  will  result  in  a  serious  and  permanent 
impairment  ot  her  health.  This  court  expresses 
no  opinion  as  to  the  guilt  or  innocence  of  peti- 
tioner, but  upon  a  consideration  of  the  entire 
record,  in  view  of  the  health  of  petitioner,  the 
court  is  of  the  opinion  that  she  should  be  ad- 
mitted to  bail  In  the  sum  of  $10,000.  It  is 
therefore  ordered  that  ttie.  application  for  writ 
of  habeas  corpus  be  sustained,  and  that  peti- 
tioner be  admitted  to  bail  in  the  aum  of  ¥10,- 
000,  to  be  approved  by  the  clerk  of  the  district 
court  <^  Grady  count?. 


SANDERS  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  May  14.  1913.)  Appeal 
from  McCurtain  County  Court;  E.  E.  Cochran, 
Judge.  Harry  Sanders  was  convicted  of  violat- 
ing theprohibitory  law,  and  appeals.  Affirmed. 
H.  P.  Hosey  and  SteeX  I«ke  &  Head,  all  of 
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Idabel,  (or  plaintifl  In  error.  Smith  0.  Matson 
and  G.  3.  Daveiiport,  Aart.  Attrs.  Gen.,  for  the 
State. 

PER  CURIAM.  The  plaintiff  in  error.  Har- 
ry Sandere,  was  tried  and  cosTtcted  at  the  Ju- 
ly, 1912,  term  of  the  county  court  of  McCurtain 
county  on  a  charge  of  haTing  the  unlawful  poa- 
session  of  intoxication  liquor  with  intent  to  aell 
the  aame,  and  hie  punishment  fixed  at  Impris- 
onment in  the  county  jail  for  a  period  of  30 
days  and  a  fine  of  ¥50.  Upon  a  careful  exami- 
nation of  the  record,  we  find  do  error  aafficient 
to  justi^  a  rereraal  of  the  judgment  of  the  trial 
court,  It  is  therefore  affirmed.  The  clerk  la 
directed  to  iasue  the  mandate  inatanter. 


SINDERSON  T.  STATE.  TITTLE  et  al.  v. 
SAME  (three  cases),  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  March  8,  1913.)  Appeals 
from  Garfield  and  from  Craig  Countr  Courts. 
B.  L.  Sinderson,  Otis  Tittle  and  T.  W.  Pritch- 
ett  (in  two  cages)  and  Otis  Tittle  and  Gbarlea 
Webb  were  convicted  of  violations  of  the  pro- 
hibitory  law,  and  appeal.  Dismissed  as  to  all 
hut  Webb  and  Fritcbett.  Rush  &  Smith,  of 
Enid,  for  appellant  Sinderson.  James  S.  DaT- 
enport,  of  Vinita,  for  other  appellanta.  The 
Attorney  General,  for  the  State. 

PER  CURIAM.  It  having  been  made  to  ap- 
pear to  the  satisfaction  of  this  court  that  B,  L. 
Sinderaoo,  the  appellant  in  cause  No.  A— 166S 
is  a  fugiuve  from  justice,  and  therefore  Is  not 
subject  to  the  jurisdiction  of  this  court,  and 
that  appellant  Otis  Tittle,  in  causes  numbered 
A— 15^,  A— 1646,  and  A— 164T,  is  a  fugitive 
from  justice,  and  is  not  subject  to  the  jurisdic- 
tion of  this  court,  it  Is  therefore  ordered  by  the 
court  that  said  appeals  of  B.  L.  Sinderson  and 
Otis  Tittle  be  dismissed.  But  in  cause  No.  A— 
1638  and  A— 1M7  the  appeals  of  T.  W.  Pritch- 
ett  are  not  to  be* affected  by  this  order.  In 
cause  No.  A— 1647  the  appeal  of  Charles  Webb 
is  not  to  be  affected  by  this  order.  Mandates 
will  issue  at  once  in  the  cases  pgainst  Otis  Tit- 
tle and  B.  L.  Sinderson. 


TOMERLIN  T.  STATE.  (Criminal  Ctourt  of 
Appeals  of  Oklahoma.  April  6,  1913.)  Appeal 
from  Oklahoma  County  Court;  John  W.  Hay- 
aon,  Judge.  Jess  Tomer lin  was  convicted  of 
operating  a  gambling  game,  and  appeals.  Re- 
versed. Pruiett,  Suiggs  &  Wilson  and  Klstler, 
McAdams  &  Haskell,  all  of  Oklahoma  City,  for 
plaintiff  in  error.  Smith  C.  Matson,  Asst  Atty. 
Gen.  (Herbert  M.  Peck,  o!  Oklahcaia  City,  of 
counsel),  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Jess 
Tomerlin,  was  convicted  at  the  January,  1912, 
term  of  the  county  court  of  Oklahoma  county 
on  a  charge  of  operating  a  roulette  wheel,  and 
hia  punishment  fixed  at  a  fine  of  $1,000  and  im- 
prisonment in  the  county  jail  for  a  period  of 
four  months.  This  is  a  companion  case  to  the 
Ceeil  Proctor  Case,  130  Pac.  819,  decided  at 
the  present  term  of  court.  For  the  reasons 
given  in  that  case,  the  judgment  in  this  case  is 
reversed,  and  the  cause  remanded,  with  direc- 
tion to  the  trial  court  to  grant  a  new  trial  and 
require  the  county  attorney  to  file  a  proper  in- 
formation and  proceed  according  to  law. 


Ex  parte  WARNER.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  April  5,  1913.)  Petition  of 
Charles  Warner  for  writ  of  habeas  corpus. 
Dismissed.  See,  also,  129  Pac.  708.  D.  P. 
Farrell,  of  Okmulgee,  for  petitioner. 

PER  CURIAM.  This  cause  coming  on  to  be 
heard  upon  a  motion  of  the  petitioner  request- 
ing that  his  petition  be  dismissed,  upon  due 
consideration  by  the  court  the  request  is  grant- 
ti,  and  the  petition  for  the  writ  of  habeas  cor- 
pus dismisMO.  I 


WBLDON  et  al.  v.  STATE.  (Criminal  Conrt 
of  Appeals  of  Oklahoma.  March  6,  1913.)  A^ 
peal  from  District  Court  Wagoner  County ;  &. 
C.  Allen,  Judge.  Claud  H.  Weldon  and  ano titer 
were  convicted  of  contempt,  and  appeaL  Re- 
versed and  remanded.  Robert  F.  Blair  and 
Henry  M.  Brown,  both  of  Wagoner,  for  plain- 
tiffs in  errot-.  Chas.  West,  Atty.  Gen..  Smith 
C.  Matson,  Asst  Atty.  Gen.,  and  Jos.  JU  Hull, 
Sp.  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiffs  in  error  were 
by  proper  proceedings  under  the  statute  (aectioQ 
14,  c.  70,  Sess.  Laws  1011)  enjoined  as  owners 
of  a  building,  known  as  the  Central  Drug  Com- 
pany Building,  in  the  city  of  Wagoner,  from 
keeping  or  permitting  to  be  kept  on  said  piem- 
ises  intoxicating  liquors  for  unlawful  sale.  Up- 
on affidavit  of  the  county  attorney,  charging 
them  with  contempt  of  court  in  violating  the 
terms  of  the  injunction,  an  order  of  attachment 
was  issued  to  the  sheriff, .and  tfaey  were  im- 
mediately arrested  and  brought  before  tl^e  court, 
and  the  case  was  called  for  trial,  whereupon 
counsel  for  plaintiffs  in  error  demanded  a  trial 
by  jury,  which  demand  was  then  and  there  de- 
nied by  tile  court,  and  exceptions  allowed,  and 
the  trial  proceeded.  Upon  the  hearing  the  conrt 
found  that  plaintiffs  in  error  had  violated  the 
terms  of  the  injunction,  and  were  in  contempt 
of  court,  and  subject  to  imprisonment  therefor, 
and  adjudged  that  they  be  confined  in  the  coun- 
ty jail  for  a  term  of  three  months  each  ai»l 
pay  a  fine  of  $260  each.  They  gave  notice  of 
appeal,  and  asked  to  be  admitted  to  bail  pend- 
ing appeal,  which  request  was  denied  by  the 
trial  court  An  appeal  was  properly  paiect- 
ed,  and  an  order  made  by  this  court  granting 
supersedeas  pending  the  determination  of  said 
appeal.  The  only  questko  presented  wsa  pass- 
ed upon  by  this  court  in  the  companion  caw 
of  Nichols  et  al.  v.  State,  8  OkL  Cr.  — ,  129 
Pac.  673.  Unquestionably  the  court  erred  in 
denying  the  demand  of  the  defendants  tot  a 
trial  by  jury.  For  the  reasons  given  in  the 
opinion  in  uie  Nichols  Case,  the  judgmoit  of 
conviction  Is  reversed. 


WILSON  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  March  11,  1913.)  Ap- 
peal from  Murray  County  Court;  Harry  W. 
Fielding,  Judge.  Homer  Wilson  was  convicted 
of  a  violation  of  the  prohibition  law.  and  ap- 

Seals.  Dismissed.  W.  N.  Lewis,  of  Davis,  and 
Imanuel  &  Broadbent,  of  Sulphur,  for  plsin- 
tiff  in  error.  Chas.  West,  Atty.  Gen.,  and 
Smith  C.  Matson  and  E.  G.  Spilnun,  Asst 
Attya.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error.  Homer 
Wilson,  was  convicted  of  a  violation  of  the  pro- 
hibition laws,  and  was  on  November  9,  1911,  in 
accordance  with  the  verdict  of  the  jury,  sen- 
tenced to  serve  a  term  of  30  days  in  the  coun- 
ty jail  and  to  pay  a  fine  of  (50.  To  reverse 
this  judgment,  an  appeal  was  perfected.  Plain- 
tiff in  error  has  filed  a  motion  to  dismiss  his 
appeal  for  the  following  reasons:  First,  that 
he  has  been  surrendered  by  his  bondamen  and 
is  now  in  the  county  jail ;  second,  that  he  is 
arranging  to  apply  to  tfae  Governor  for  a  parole. 
The  motion  to  dismiss  the  appeal  is  aflowed, 
and  the  appeal  is  hereby  dismissed.  Maodate 
will  issue  forthwith. 


Ex  parte  WOODABD  et  al.  (Criminal  Court 
of  Appeals  of  Oklahoma.  March  8,  1913.)  Pe- 
tition of  Clifford  Woodard  and  others  for  writ 
of  habeas  corpus.  Bail  granted  as  to  Clifford 
Woodard.  and  denied  as  to  other  petitioners. 
I-^i.  M.  Frye  and  Curtis  &  Pitchford,  all  of 
Sallisaw,  for  petitioners.  X-  F.  Shackelford. 
Co.  Atty.,  of  Sallisaw,  opposed. 

PER  CURIAM.  This  is  a  petition  for  the 
writ  of  habeas  corpus  on  tile  part  of  C^oid 
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Woodard,  Barney  Tiaher,  Bdward  Sanders, 
WoU  Porter,  Emeit  WilUam^  and  Felix  Lee. 
who  are  in  the  custody  of  the  sheriff  of  Se- 
quoyah county,  for  the  purpose  of  being  ad- 
mitted to  bail.  Bail  of  Clifford  Woodard  is 
fixed  at  $10,000.  Bail  1«  denied  as  to  the  other 
petitioneri^ 


MOORE  T.  MIYANAOA  et  aL  (Supreme 
Court  of  Washiofton.  Feb.  28,  1013.)  Depart- 
ment 2.  Appeal  from  Superior  Court,  King 
County :  Everett  Smith,  Jud^.  Acnon  by 
Lillian  Moore  against  K.  Miyanasa  and  others, 
partners  doing  businees  under  the  firm  name 
of  the  Rose  Grocery  Company.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Affirm- 
ed.  Walter  A.  Eeene,  of  Seattle,  for  appel- 
lants. Daniel  Landon  and  J.  G.  Baley,  both  of 
Seattle,  for  respondent 

PER  CURIAM.  This  is  an  action  for  per- 
sonal injuries.  The  cause  was  tried  to  the 
court  without  a  jnry,  and  findings  of  fact  were 
made  as  follows:  "(1)  That  the  defeadants,  K. 
Miyanaga,  S.  Takahashl,  and  K.  Xakanishi, 
are  now  and  at  all  times  herein  mentioned  were 
partners  doing  business  under  the  firm  name 
and  style  of  Rose  Grocery  Company.  (2}  That 
on  or  about  the  15th  day  of  March,  Vii2,  the 
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plaintiff  was  injured  In  the  store  of  the  defend- 
ants at  1000  Howell  street.  In  the  city  of  Seat- 
tle, Wash.,  through  the  negligent  and  careless 
acts  of  the  defendants  and  t£eir  servants  and 
agents  in  maintaining^  and  leaving  open  an  un- 
guarded trapdoor  in  the  floor  of  said  store, 
tberdjy  causing  the  plaintiff  to  fall  through 
said  open  space,  through  no  n^Ugence  or  care- 
lessness on  her  part,  and  sprain  her  left  ankle 
and  strain  and  injure  the  ligaments  therein. 
That  said  injury,  caused  as  aforesaid,  caused 
the  plaintiff  much  physical  and  mental  pain 
and  suffering  and  was  a  severe  shock  to  her 
nervous  system.  (3)  That  on  account  of  the 
injuries  received  as  aforesaid  plaintiff  has  been 
obliged  to  expend  the  sum  of  $15  for  doctor's 
bills,  and  has  been  farther  damaged  on  account 
of  toe  physical  pain  and  suffering  and  mental 
anguish  caused  by  the  injuries  aforesaid, 
amounting  in  all,  including  the  physician's  serv- 
ices, to  the  sum  of  $75.''  Motion  for  a  new 
trial  being  made  and  overruled,  judgment  was 
entered  in  favor  of  the  plaintiff.  The  defend- 
ants appeal.  From  a  reading  of  the  transcript 
of  the  evidence  as  contained  in  the  statement 
of  facts,  we  are  unable  to  say  that  the  find- 
ings of  the  superior  court  are  not  sustained  by 
the  weight  of  the  testimony.  The  judgment  will 
therefore  be  affirmed. 
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